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SUPKEME  COUIIT  OF  NEBBASKA. 


13.  Whenever  an  issue  of  fact  Is  presented 
for  trial  In  an  original  notion  or  iiroceeding, 
a  commission  will  be  named  composed  of 
two  resident  electors  of  the  state  of  different 
political  nfii  nations,  who  shall,  under  the  di- 
rection of  the  court,  select  such  number  of 
persons  having  the  qualificatious  of  Jurors 
in  the  district  court  as  may  be  designated 
in  tlie  oi-der  for  their  appointment.  A  venire 
for  the  jurors  so  selected  will  be  Issued  by 


the  clerk  directed  to  the  bailiffs  of  this  court 
or  any  sheriff  or  sheriffs  of  the  state,  and 
shall  be  served  in  the  manner  prescribed  for 
the  service  of  summons.  Said  commission- 
ers, before  entering  upon  the  duties  of  their 
office,  sliall  talie  and  subscribe  the  oath  pre- 
scribed by  section  1  of  chapter  10,  Compiled 
Statues. 
Adopted  November  21,  1894. 
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KURTZ  et  al.  t.  ST.  PAUL  &  D.  R.  00.  et  al. 

(Supreme  Coort  of  Minnesota.     May  6,  1895.) 

Sals  of  Minok's  Lakd  —  Collateral  Attack— 

EfsoniBNT — Admissions  of  Obantob — Juso- 

iKNT  AS  EyII>■^-o■  of  Titlb. 

1.  Oen.  St  1884,  {  4612,  constrned,  and  hdd 
that  where  it  ajjpears  from  the  records  of  a  pro- 
bate conrt  relating  to  a  sale  of  real  estate  bj  a 
traardian  or  an  ezecntor  or  an  administrator, 
which  are  complete  and  regular  npon  their  face, 
tliat  each  and  all  of  the  essentiais  of  a  ralid  sale 
named  in  this  statute  have  been  complied  with, 
such  records  import  unimpeachable  verity,  and 
the  presumptions  arising  therefrom  cannot  be 
rebutted  in  a  collateral  proceeding  by  any  evi- 
dence dehors  the  record.  It  is  only  when  the 
record  is  silent,  or,  wanting  in  material  particu- 
lara,  as  to  any  of  these  essentials,  that  the  sale 
naay  be  collaterally  attacked  by  virtue  of  this 
statute;  that  is,  when  it  does  not  appear  from 
the  record  that  the  essentials  have  been  complied 
with. 

2.  The  disclaimer  and  admissions  of  a  gran- 
tor, made  after  he  has  parted  with  his  title  to 
and  possession  of  the  land,  are  not  admissible  to 
impeach  the  title  of  his  grantee. 

3.  The  proceedings  and  Judgments  of  a  pro- 
bate conrt  relating  to  a  sale  of  bnd  affect  the  title 
to  the  land;  they  are  a  link  In  the  chain  of  title, 
— as  much  so  as  a  voluntary  conveyance  would 
be:  and  they  are  competent  and  admissible  in 
evidence  against  the  wh<rie  world. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  St  Louis  conn- 
ty;   J.  D.  Ensign,  Judge. 

Action  In  ejectment  by  Emma  A.  Kurtz  and 
others  against  the  St  Paul  &  Duluth  Rail- 
road Company  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.     Reversed. 

Bunn  &  Hadley,  and  J.  D.  Armstrong,  tor 
appellants.  H.  &  Lord,  J.  W.  Bull,  and  Cash, 
Williams  &  Chester,  tor  respondents. 

START,  0.  J.  Action  of  ejectment  to  re- 
cover possession  of  the  undivided  two-thirds 
of  a  tract  of  land  occupied  by  the  defendants 
the  railway  companies  for  railroad  purposes, 
as  a  right  of  way.  A  former  appeal  In  this 
case  was  determined  in  48  Minn.  838,  51  N. 
W.  221,  to  which  decision  reference  is  here 
made  for  a  fuller  statement,  of  this  case. 
The  first  trial  and  appeal  resulted  in  final 
judgment  for  the  defendants,  and  after  the 
case  was  remitted  to  the  district  court  the 
plaintiirs  paid  the  costs,  and  took  a  second 
trial.  Thereafter,  pursuant  to  the  order  of 
T.68ii.w.no.l — 1 


the  court,  they  amended  their  complaint  fny 
making  the  defendants  Hiram  Hayes  and  tba 
West  Duluth  Land  Company  parties,  and  by 
adding  to  their  original  complaint  allegations^ 
among  others,  to  the  effect  that  the  last- 
named  defendants  claimed  some  title  to  or 
interest  in  the  land  in  question  adverse  to  the 
title  of  the  plaintiffs,  by  reason  of  the  guard- 
ian sale  and  deed,  considered  by  this  court 
on  the  former  appeal;  that  this  tract  of  lantf- 
—the  right  of  way — was  not  intended  to  be 
Included  In  such  sale  and  deed,  and  in  fact' 
was  never  sold  by  the  guardian,  or  par-- 
chased  by  the  defendant  Hayes.  The  def end-- 
ant  Hayes  answered,  and  admitted  the  fore- 
going allegations  of  the  amended  complalntr- 
except  the  one  that  he  claimed  an  interest  io< 
the  land.  He  disclaimed  any  title  to  or  in- 
terest in  the  land,  and  affirmatively  alleged) 
that  it  was  included  In  the  deed  to  him  by 
the  mutual  mistake  of  the  guardian  and  him- 
self. The  defendant  land  company  also  ai» 
swered,  denying  the  allegations  of  the  amend- 
ed complaint,  and  asserted  that  it  was  the 
owner  of  the  land  by  virtue  of  the  guardian 
sale  and  deed  to  Hayes,  and  divers  mesne 
conveyances  from  him  to  it  It  also  alleged 
that  it  had  acquired  the  title  thereto  whicb 
the  plaintiff  George  Leidner  claimed  to  have. 
Upon  the  trial,  before  a  referee,  the  originat 
defendants  moved  to  strike  the  amended 
complaint  from  the  files.  The  motion  was 
denied.  Then  they  demurred  to  the  amendedi 
complaint,  which  was  overruled.  The  trial 
proceeded,  resulting  in  a  judgment,  in  effect^ 
that  the  plaintiff  Emma  Kurts  and  the  de- 
fendant land  company  (as  the  grantee,  pend- 
ing the  action,  of  the  plaintiff  George  Leid- 
aer)  were  each  the  owner  of  the  undivided) 
onethird  of  the  land.  The  original  defend- 
ants appealed  from  this  judgments  The  view 
we  take  of  this  case  renders  any  explanation 
and  discussion  of  the  questions  presented  by 
the  record  in  reference  to  the  order  for  bring- 
ing in  additional  defendants,  and  the  amend- 
ed complaint,  unnecessary. 

It  appears  from  the  record  In  this  case  that 
the  plaintiffs  on  May  20,  1872,  were  minors^ 
and  the  owners  of  an  undivided  two-thlrd» 
of  the  land,  and  on  that  day  their  guardian, 
as  disclosed  upon  the  face  of  the  records  of 
the  proceedings  in  the  probate  court  of  tb* 
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county  of  St  Louis,  duly  sold  tbe  land  in 
controversy  in  this  case,  with  other  land,  of 
which  It  was  a  part,  to  the  defendant  Hiram 
Hayes,  which  sale  was  duly  conflnned  by  the 
probate  court  Thereupon  the  guardian,  pur- 
suant to  such  sale  and  order  of  confirmation, 
duly  made  and  delivered  to  Hayes  a  deed  in 
■which  the  tract  in  controversy  was  included 
in  the  larger  parcel  therein  described  and 
thCTeby  conveyed,  which  deed  he  accepted, 
I)aid  the  purchase  price,  and  on  October  2, 
1872,  conveyed  all  of  the  land  described  in 
the  guardian's  deed  to  Ernest  J.  Norton. 
He,  however,  excepted  from  the  covenant 
against  Incumbrances  in  his  deed  to  Norton 
the  right  of  way  of  the  railroad  company 
<the  tract  in  dispute)  over  the  land.  The  de- 
fendant land  company,  by  mesne  conveyances 
from  Norton,  has  succeeded  to  and  has  ac- 
quired all  the  title  to  the  land  in  question 
tliat  Hayes  acquired  under  the  guardian  sale 
And  deed  to  him.  Tbe  original  defendants 
Slave  been  in  tbe  adverse  possession  of  the 
land  since  September  1,  1871,  but  offered  on 
^be  trial  no  other  evidence  of  title  in  them- 
selves, rolying  upon  the  alleged  outstanding 
^title  in  EEayes  and  his  grantees  to  defeat  the 
plalntlfifs'  action.  Upon  the  trial  the  evidence 
received  on  the  first  trial  was  Introduced,  also 
the  testimony  of  the  defendant  Hayes  (in  the 
form  of  a  letter  designated  as  "Exhibit  A." 
in  tbe  record),  tending  to  show,  as  plaintiffs 
claim,  that  the  right  of  way  was  never  in 
fact  sold  to  bim  by  the  guardian,  or  paid  for 
by  him,  and  was  not  intended  to  be  included 
1b  the  guardian's  deed.  Upon  this  evidence, 
and  the  admission  and  disclaimer  of  Hayes  in 
Jbls  answer,  the  referee  found  that  the  land 
constituting  the  right  of  way  was  never  sold 
at  the  guardian's  sale,  and  that  the  deed  to 
Hayes,  so  far  as  it  included  this  tract,  was 
void. 

1.  Counsel  for  respondents  seem  to  attach 
controlling  importance  to  the  disclaimer  of 
Hayes,  and  the  admissions  in  bis  answer. 
Neither  has  anything  to  do  with  this  case, 
for  they  were  made  more  than  21  years  after 
-fae  had  conveyed  all  of  his  interest  in  tbe 
land,  and  parted  with  the  possession  thereof. 
The  disclaimer  and  admissions  of  a  grantor, 
made  after  he  has  parted  with  his  title  to 
And  possession  of  property,  are  not  admis- 
sible to  impeach  the  title  of  his  grantee,  im- 
mediate or  remote. 

2.  This  leaves  only  the  evidence  of  the  dft- 
tendant  Hayes  to  support  the  finding  and  con- 
clusion of  the  referee  that  this  land  was  never 
sold  at  the  guardian's  sale,  and  that  the  guar- 
dian's deed,  as  to  it,  Is  void.  We  are  of  the 
opinion  that  It  is  entirely  InsufBcient  and  inef- 
fectual to  overcome  the  presumptions  arising 
from  the  records  of  tbe  proceedings,  orders, 
and  judgments  of  the  probate  court  in  regard 
to  this  guardian's  sale.  The  petition  for  li- 
cense to  sell,  the  order  and  license  for  sale,  tbe 
notice  of  the  time  and  place  of  the  sale,  the  re- 
port thereof,  and  the  order  confirming  the 
sale,  as  shown  by  the  probate  records,  were 


regular  and  complete;  and  each  and  all  of 
them,  and  the  deed  made  and  delivered  to 
Hayes  by  the  guardian,  described  the  whole 
land,  which  included  the  right  of  way,  without 
exception  or  reservation,  and  this  court  decid- 
ed upon  the  former  appeal  that  the  land  in 
controversy  was  included  in  such  sale  and 
deed,  as  shown  by  tbe  records  and  deed. 
Such  being  the  character  of  tbe  records  of  the 
proceedings  and  judgment  of  tbe  probate 
court  the  question  is,  can  they  be  impeached 
collaterally,  and  the  presumptions  arising 
therefrom  be  rebutted  by  evidence  dehors  the 
record?  There  are  some  obiter  statements 
and  suggestions  in  some  of  our  former  deci- 
sions indicating  that  the  question  might  be 
answered  in  the  affirmative,  but  the  whole 
trend  of  the  decisions  of  this  court  is  in  tbe 
opposite  direction;  and,  after  a  somewliat 
careful  examination  of  the  question,  we  have 
reached  the  conclusion  that  it  must  be  an- 
swered in  the  negative.  The  probate  courts 
of  this  state,  by  virtue  of  the  conatitution, 
are  courts  of  record,  and  of  superior  jurisdic- 
tion; and,  except  as  modified  by  Gen.  St 
ISti-i,  t  4^12,  their  records  import  absolute  veri- 
ty. Their  proceedings  possess  the  same  pre- 
sumptions of  jurisdiction  possessed  by  courts 
of  superior  common-law  jurisdiction,  and  their 
records  and  judgments  cannot  be  impeached 
in  collateral  proceedings.  Dayton  v.  Mintzer, 
22  Minn.  393;  Davis  v.  Hudson,  29  Minn.  27, 
11  N.  W.  136;  Ourran  v.  Kuby,  37  Mhin.  830, 
33  N.  W.  907;  Menage  v.  Jones,  40  Minn. 
254,41  N.W.972.  The  extent  of  the  modifica- 
tion of  the  rule  made  by  Gen.  St  1894,  {  4612, 
has  never  been  directly  decided  by  this  court. 
It  is  settled  by  repeated  decisions  that,  where 
it  does  not  affirmatively  appear  from  tbe  rec- 
ords of  the  probate  court  that  any  of  the  live 
essentials  to  a  valid  sale  enumerated  In  this 
statute  have  been  complied  with,  tbe  statute  so 
far  modifies  the  rule  that  in  such  cases  the 
proceedings  and  judgment  of  the  court  relat- 
ing to  the  sale  may  be  assailed  collaterally. 
But  they  are  all  cases  where  the  record  itself 
was  incomplete,  and  failed  to  show  tliat  these 
essentials  had  been  complied  with.  For  exam- 
ple, in  tbe  case  of  Babcock  v.  C^>bb,  11  Minn. 
347  (Gil.  247),  it  did  not  appear  from  tbe  rec- 
ord that  the  sale  bond  had  been  given,  and  the 
sale  for  that  reason  was  held  void;  and  In 
Hartley  v.  Croze,  38  Minn.  325,  37  N.  W.  449 
it  did  not  appear  from  the  record  that  due  no- 
tice of  the  time  and  place  of  the  sale  had  been 
given,  but  on  the  contrary  the  record  disclosed 
that  the  only  place  of  sale  named  in  the  notice 
was  "Duluth,  in  the  county  of  St  Louis,"  and 
that  tbe  notice  was  not  published  the  requir- 
ed length  of  time.  And  we  are  not  advised  of 
a  single  case  in  this  court  where  a  sale  by  a 
guardian  or  an  executor  or  administrator  has 
been  held  invalid,  when  attacked  collat- 
erally, unless  the  records  in  tbe  probate  court 
relating  to  such  sales  failed  to  disclose  that 
one  or  more  of  tbe  essentials,  named  In  this 
statute,  of  a  valid  sale,  had  been  complied 
with.    The  history  and  purpose  of  this  stat- 
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ute  will  materially  aid  us  In  ascertaining  how 
far  It  modifies  tlie  general  rule  we  have 'stated. 
It  originated  In  Maseacbusetts,  and  was  In- 
cluded In  Rev.  St.  1836,  c.  71,  {  38.  At  the 
time  It  was  adopted  It  was  the  accepted  doc- 
trine of  the  courts  of  that  state  that  all  the 
requirements  of  the  statute  relating  to  the 
sale  of  real  estate  in  the  probate  court  must 
be  sutMtantiaUy  compiled  with,  or  the  pur- 
chaser acquired  no  titles  Such  courts  were 
held  to  be  courts  of  special  and  limited  Juris- 
diction; their  records  did  not  Import  absolute 
verity;  there  was  no  presumption  in  favor  of 
their  jurisdiction,  and  the  regularity  of  their 
proceedings  and  decrees,  in  cases  where  the 
records  were  silent,  or  wanting  in  essential 
porticulaiB.  And  manifestly  this  statute  was 
enacted  to  obviate  the  insecurity  of  titles  re- 
sulting from  this  application  of  the  doctrine 
of  special  and  limited  jurisdiction  to  probate 
courts  of  that  state.  Oray,  Probate  Law,  { 
SiSS.  It  sought  to  give  repose  and  certainty  to 
such  titles,  by  providing  that  If  it  appeared 
(that  Is,  from  the  records)  that  the  essentials 
to  a  valid  sale  named  in  the  statute  had  been 
compiled  with,  the  sale  should  not  be  avoided 
on  account  of  any  irregularity  in  the  proceed- 
ings. It  was.  In  the  state  of  its  origin,  plain- 
ly a  curative  statute,  designed  to  limit  the 
causes  for  which  a  sale  could  be  assailed  col- 
laterally, and  not  to  open  the  door  for  the  Im- 
peachment of  the  sale  where,  except  for  the 
statute.  It  would  be  unimpeachable.  This 
statute  foimd  Its  way  to  Michigan,  thence  to 
Wisconsin,  and  Minnesota  inherited  it  from 
the  latter  state.  Rev.  St.  1851,  c.  52,  8  52.  It 
has  been  re-enacted  since  the  adoption  of  our 
constitution,  providing  for  probate  courts,  and 
making  them  courts  of  record  and  of  supe- 
rior Jnrlsdictl<Mi,  as  to  all  subject-matters 
which  it  has  committed  to  their  jurisdiction. 
The  legal  effect  of  the  statute,  since  the  or- 
ganization of  our  probate  courts  undw  the 
constitution.  Is  to  modify  in  some  degree  the 
rule  as  to  the  verity  of  the  records  in  re- 
spect to  the  essentials  of  a  valid  sale  named 
in  this  statute.  In  determining  the  degree  of 
such  modification,  this  statute  must  be  treat- 
ed and  construed  as  a  curative  one.  So  con- 
struing it,  we  hold  that,  where  it  does  not  ap- 
pear from  the  records  of  the  probate  court  re- 
lating to  a  sale  of  real  estate  by  a  guardian 
or  an  executor  or  administrator,  that  all  of 
the  essentials  of  a  valid  sale  named  In  this 
statute  hare  been  complied  with  (that  is,  when 
the  record  Is  silent  or  wanting  in  material 
particulars  as  to  any  of  these  essentials),  the 
sale  may  be  attacked  collaterally;  and  to  this 
extent  only  the  general  rule  as  to  the  verity 
of  probate  court  records  has  been  modified  by 
this  statute  (section  4612,  Id.),  and  to  thla  ex- 
tent only  the  proceedings  may  be  assailed  col- 
laterally by  virtue  of  thU  statute.  But  where 
It  does  appear  from  such  records,  complete 
and  regular  on  their  face,  tliat  each  and  all 
of  such  essentials  have  been  complied  with, 
such  records  Import  unimpeachable  verity, 
and  the  presumptions  arising  therefrom  can- 


not be  rebutted  in  a  collateral  proceeding  by 
any  evidence  dehors  the  record.  To  hold  otii- 
erwise  would  be  a  practical  return  to  the  old 
theory  that  the  probate  courts  of  this  state 
are  simply  courts  of  special  and  limited  juris- 
diction, with  all  its  absurdities  and  evils,  and 
would  render  the  title  to  all  property  acquired 
by  judicial  sales  in  such  courts  precarious 
and  unstable,  by  taking  away  the  unimpeach- 
able verity  of  the  record,  and  substituting  for 
it  the  uncertainties  of  parol  evidence. 

8.  It  is  true,  as  claimed  by  counsel  for  the 
respondents,  that  as  a  general  rule  a  judgment 
binds  only  parties  and  privies.  The  rule,  how- 
ever, has  no  application  to  this  case,  for  all  judg- 
ments whatever  are  conclusive  proof,  against 
all  the  world,  of  the  existence  of  that  state 
of  things  which  they  actually  affect;  and  they 
are  relevant  when  their  own  existence,  or  the 
existence  of  things  so  affected,  is  a  fact  in  is- 
sue, or  relevant  to  the  issue.  Steph.  Dig.  Ev. 
art  40.  Applying  the  rule  to  this  case,  the 
proceedings  and  judgment  in  the  probate 
court  affected  the  title  to  the  land  In  dispute. 
They  are  a  link  in  the  chain  of  such  title,— as 
much  80  as  a  voluntary  conveyance  would  be, 
—and  are  comx>etent  and  admissible  In  evi- 
dence, for  that  purpose,  against  the  whole 
world.  2  Freem.  Judgm.  {  416;  2  Black, 
Judgm.  {  607. 

4.  The  finding  of  the  referee  to  the  effect 
that  the  land  in  question  In  this  action  was 
not  Included  in  the  guardian's  sale  being  un- 
supported by  any  competent  evidence,  the 
judgment  must  be  reversed.    So  ordered. 


BOND  V.  WELCOME. 
(Supreme  Court  of  Minnesota.    May  6,  1895.) 

COMFULSOKT    RErSBENOE— WBBX    PBOPBB— 

Appsau 

1.  A  cause  of  action,  the  trial  of  which  wi'', 
as  disclosed  by  the  complaint,  involve  an  accouut- 
ing  and  the  adjustment  of  complicated  account<i 
between  parties  sustaining  fiduciary  relations, 
one  to  the  other,  is  of  equitable  cognizance,  and 
the  court  may  order  a  compulsory  reference 
thereof. 

2.  An  order  directing  a  compulsory  refer- 
ence of  an  action  is  not  appealable.  Disnnguish- 
ing  the  case  of  Railroad  Co.  v.  Gardner,  18 
MTnn.  132  (Oil.  99). 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Yellow  Medi- 
cine county;   Gorham  Powers,  Judge. 

Action  by  Charles  E.  Bond,  administrator 
of  the  estate  of  F.  A.  Nelson,  deceased, 
against  F.  H.  Welcome.  From  an  order 
of  reference,  plaintiff  appeals.    Affirmed. 

W.  A.  McDowell,  for  appellant  D.  A. 
McLarty  and  A.  J.  Volstead,  for  respondent 

START,  C.  J.  The  plaintiff  appeals  from 
an  order  made  by  the  court  below  refer- 
ring, against  his  objections,  all  the  Issues  of 
the  case  to  a  referee,  to  hear,  try,  and  re- 
port a  Judgment 

1.  If  this  is  an  action  at  law  for  the  !» 
covery  of  money  only,  the  plaintiff  la  entl- 
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tied  absolutely  to  a  trial  by  Jnry,  although 
It  Involves  the  examination  of  a  long  ac- 
count on  either  side,  for  the  constitution 
guaranties  to  him  this  right     Railroad  Co. 
V.  Gardner,  19  Minn.  182  (Gil.  99).     But  If 
the  action  Is  equitable  In  its  nature,  which, 
in  a  Jurisdiction  where  law  and  equity  are 
administered  in  separate  courts,  a  court  of 
equity  would  take  cognizance  of,  the  plaln- 
tifr  is  not  entitled  to  a  jury  trial,  and  the 
court  had  a  right  to  make  a  compulsory  ref- 
erence;  for  in  sncb  cases,  at  the  time  of 
the  adoption  of  the  constitution,  there  was 
no  absolute  right  of  trial  by  Jury.    Fair  v. 
Farm  Co.,  35  Minn.  880,  29  N.  W.  49.     The 
only  question,  then.  In  the  case,  is,  is  the 
action  an  equitable  one?    It  Is  such  an  ac- 
tion If  the  trial  of  It  will  involve  the  taking 
and   adjustment   of  complicated   accounts 
between  parties   sustaining   fiduciary   rela- 
tions, or,  In  other  words,  if  It  is  an  action 
for  an  accounting.    In  the  last  case  cited 
It  was  held  that  the  nature  of  the  action 
and  the  Issues  to  be  tried,  whether  legal  or 
equitable,    might    be    determined    by   the 
pleading.    The   pleadings   in   the   case   at 
bar,  especially  the  answer,  clearly  disclose 
a  case  which  is  one  of  equitable  cognizance, 
to  be  tried  In  the  methods  pertaining  to 
courts  of    equity.    We  do    not,    however, 
rest   our   decision   in   this   case   upon   the 
proposition  that  the  pleadings   show   that 
the  action  is  an  equitable  one,  but  upon  the 
ground  that  the  complaint  discloses  it  to 
be  such  a  one.    It  Is  true,  the  prayer  of 
the  complaint  Is  for  thet  recovery  of  money 
only,  but  this  is  not  controlling  as  to  the 
nature  of  the  action;   for,  if  the  amount  for 
which  Judgment  is  demanded  can  only  be 
ascertained  by  an  accounting  between  the 
parties,   It  Is  an   equitable   one.     The  first 
supposed  cause  of  action  In  the  complaint, 
standing  by  itself,  is.  If  anything,  strictly 
a  legal  cause  of  action.    It  is  alleged  there- 
in  that   the  plaintifTs   Intestate  borrowed 
from  the  defendant  $3,700,  and  gave  to  him 
her  promissory  notes  for  this  amount,  and 
that  he  paid  her  $153.15  less  than  the  full 
amount;  but  In  the  second  cause  of  action 
the  amount  she  was  indebted  to  him  "on 
account  of  the  indebtedness  set  out  in  the 
first  cause  of  action"  was  included  in  her 
estimated    aggregate    indebtedness    of    $6,- 
680,  which  forms  the  subject-matter  of  this 
second  cause  of  action.     It  is  further  al- 
leged that,  for  the  purpose  of  providing  for 
this    entire    estimated    indebtedness,    she 
gave  to  the  defendant  her  promissory  notes 
for  the  amount  thereof,   and   secured   the 
payment  thereof  by  a  chattel  mortgage  up- 
on  certain  property  and   the  crops  to  be 
raised  on  her  farm  during  the  then  coming 
season;  and  in  consideration  of  this  securi- 
ty  he  promised  her  to  pay  her  entire  in- 
debtedness,  and  if  it  exceeded  such   esti- 
mated amount  she  was  to  repay  the  ex- 
cess, but  if  it  was  lees  she  was  to  be  given 
credit  for  the  amount    In  legal  effect,  he 


received  the  security  In  trust  to  pay  her 
debts,  and  to  account  to  her  for  any  sur- 
plus. Now,  if  she  never  received  the  |153.- 
15,  the  subject-matter  of  the  first  supposed 
cause  of  action,  it  was  included  in  the  $6,- 
680  which  was  secured  by  the  chattel  mort- 
gage; and  she  was  entitled  to  be  credited 
for  it  in  the  settlement  and  adjustment  of 
the  matters  growing  out  of  the  estimated 
aggregate  indebtedness,  and  the  security 
for  the  same,  set  forth  In  the  second  cause 
of  action.  So,  In  like  manner,  the  matters- 
alleged  In  what  is  designated  the  third 
cause  of  action  are  a  part  of  the  second 
cause  of  actl<Hi.  Whether  or  not  the  chat- 
tel mortgage  therein  referred  to,  and  by 
virtue  of  which  the  defendant  sold  the 
property  alleged  to  have  been  converted  to 
his  use,  was  valid,  depends  upon  the  result 
of  an  accounting  between  the  parties  In 
reference  to  the  matters  alleged  In  the  sec- 
ond cause  of  action.  There  is  but  one 
cause  of  action  stated  In  the  complaint, 
and  that  Is  an  equitable  one,  to  compel  the- 
defendant  to  account  for  a  balance  realized 
from  the  security  received  by  him  In  trust 
to  pay  the  debts  of  the  plaintiff's  Intestate. 
If  there  is  any  doubt  of  this  proposition, 
on  the  face  of  the  complaint  the  admls- 
sloDB  of  the  reply  solve  It  and  make  it 
clear  that  this  Is  an  equitable  action. 

2.  Upon  the  argument  counsel  for  re- 
spondent claimed  that  the  order  In  thl» 
case  is  not  appealable,  but  Intimated  that 
a  decision  upon  the  merits  was  desired. 
In  view  of  the  fact  that  the  plaintiff  may 
have  taken  this  appeal  In  reliance  upoa 
what  was  said  In  the  case  of  Railroad  Co. 
V.  Gardner,  19  Minn.  132  (Gil.  99),  we  deem- 
ed it  best  to  dlsiKtse  of  the  case  on  its 
merits.  But  we  are  of  the  opinion— and  so 
decide— that  an  order  directing  a  compul- 
sory reference  is  not  an  appealable  order. 
Such  an  order  is  analogous  to  an  order  of 
the  court  refusing  a  trial  by  Jin-y  because  It 
Is  of  the  opinion  that  the  case  is  one  for  trial 
by  the  court  In  neither  case  can  the  trial 
before  the  court  or  referee  be  suspended,  and 
an  appeal  taken.  Such  orders  are  not  appeala- 
ble, but  are  reviewable  (a  distinction  some- 
times overlooked)  on  an  appeal  from  an  order 
doiylng  a  motion  for  a  new  trial,  or  from  the 
Judgment  What  was  said  to  the  contrary  in 
the  case  referred  to  Is  obiter  dictum,  for  the 
appeal  In  that  case  was  from  an  order  denying 
a  motion  for  a  new  trial;  and  the  question  was, 
not  whether  an  order  of  compulsory  reference 
was  appealable,  but  whether  it  was  reviewable 
on  the  appeal  from  the  order  denying  a  motion 
foranewtrlal,anditwas'held  that  It  could  be  so 
reviewed.  The  appeal  in  this  case  Is  not  au- 
thorized by  Gen.  St  1894,  i  6140,  subsec.  3. 
We  are  not  unmindful  of  the  fact  that  In 
practice,  with  the  seeming  approval  of  this 
court,  the  provision  of  this  statute  has  been 
made  a  veritable  stalking-horse,  behind  which, 
appeals  from  all  kinds  of  Intermediate  ordera- 
have  crept  Into  this  court,  resulting  in  vexa 
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tkius  delajs  In  tbe  trial  of  the  actions  on  tbe 
merlta,  and  In  adding  to  tbe  burdens  of  the 
coart  But  by  no  fair  construction  of  this 
statute  can  It  be  made  to  authorize  this  ap- 
peal, for  the  order  relates,  not  to  the  merits 
of  the  action,  but  to  the  procedure  upon  Its 
trial;  that  Is,  whether  It  shall  be  tried  by  a 
Jury,  or  the  court  by  Its  referee.  Order  af- 
firmed. 


CENTRAL  LOAN  k  TRUST  00.  t.  O'SUL- 
LIVAN et  al. 

(Supreme  Court  of  Nebraska.    April  16,  1895.) 
Hbchuiics'  tiiBNS— Sefaratb  Contracts— Tack 

IKO. 

1.  A  material  man  claimed  a  lien  against 
the  real  estate  of  a  married  woman  for  mate- 
rial which  he  alleged  he  had  furnished  for  the 
erection  of  improrements  on  said  real  estate  in 
parsuance  of  an  oral  contract  with  the  woman's 
imsband.  The  items  of  material  for  which  a 
lien  was  claimed  were  as  follows:  1890.  Feb- 
ruary 11,  17;  March  3.  b,  8,  17,  19,  22,  25,  20, 
31;  April  3,  10,  29;  May  10.  20,  27;  August 
20;  September  6,  16.  Hdd:  (1)  That  the  evi- 
dence justified  the  finding  of  the  district  court 
that  the  items  of  material  furnished  between 
February  11th  and  May  27th  were  furnished 
noder  and  in  pursuance  of  one  contract,  and 
that  the  material  furnished  from  August  20th 
to  September  16th  was  furnished  in  pursuance 
of  a  separate  and  independent  contract.  (2) 
That  tbe  material  man,  by  filing  in  the  office  of 
the  register  of  deeds  of  the  county  where  the 
real  estate  was  situate  a  verified  account  of  the 
items  of  all  this  material  within  four  months 
after  September  16th,  did  not  thereby  acquire  a 
lien  against  the  wife's  real  estate  for  any  of  the 
material  furnished  prior  to  August  20th.  (3) 
That  the  evidence  sustained  the  finding  of  the 
district  court  that  the  items  of  material  fur- 
nished on  and  after  August  20th  were  sold  and 
furnished  by  the  material  man  to  the  husband 
individually,  and  not  as  agent  of  his  wife,  nor 
on  the   faith    and    credit   of   her   real   estate. 

2.  The  mechanic's  lien  law  of  the  state 
should  not  be  so  construed  as  to  enable  a  ma- 
terial man  to  tack  one  contract  to  another,  and 
procure  a  lien  for  all  the  material  furnished  un- 
der all  the  contracts  by  filing  in' the  office  of 
the  register  of  deeds  an  itemized  account  of  such 
matprial  within  four  months  of  the  date  of  fur- 
nishing the  last  item  of  material  furnished  in 
pursuance  of  the  last  contract, 

(Syllabns  by  the  Court.) 

Appeal  from  district  court.  Hall  county; 
Harrison,  Judge. 

Action  by  the  Central  Ijoan  &  Trust  Com- 
pany against  Mary  O'SulUvan  and  another 
to  foreclose  a  mortgage.  The  First  National 
Bank  of  Chicago  was  made  a  party  defend- 
ant, and  filed  a  cross  petition,  claiming  a  lien 
on  the  land.  From  a  decree  dismissing  Its 
cross  petition  the  bank  appeals.    Affirmed. 

Abbott  &  Caldwell,  for  appelhmt  Chas.  G. 
Ryan,  for  appellees. 

RAOAN,  0.  The  Central  Loan  &.  Trust 
Company  brought  this  suit  to  the  equity  side 
of  the  district  court  of  Hall  county  to  fore- 
close a  mortgage  upon  certain  real  estate  situate 
In  said  county.  The  mortgage  was  executed  by 
Mary  u'SulUyan  and  Michael  O'SulUvan,  her 
hasban4,  who  were  made  defendants  to  the 


action.  One  Spooner  R.  Howell  was  also 
made  a  defendant  to  the  action  for  tbe  rea- 
son that  he  had  of  record  in  the  office  of  the 
register  of  deeds  In  said  county  a  verified 
account  of  Items  of  certain  material  which 
he  alleged  he  had  furnished  to  the  O'Sulll- 
vans  for  the  erection  of  Improvements  upon 
the  real  estate  covered  by  the  mortgage,  and 
on  which  real  estate  he  claimed  a  lien.  How- 
ell appeared  in  the  case,  and  filed  a  dis- 
claimer, and  also  set  out  that  he  had  assigned 
his  "lien"  to  the  First  National  Bank  of  Chi- 
cago, 111.  This  bank  was  made  a  defendant 
to  the  action,  and  filed  Its  answer  In  the  na- 
ture of  a  cross  petition  as  tbe  assignee  of 
Howell,  and  claimed  a  lien  against  the  real 
estate,  the  title  to  the  property  being  in  the 
said  Mary  O'SulUvan.  There  were  several 
other  parties  to  the  action,  but,  as  the  only 
question  litigated  In  the  court  below  was 
whether  said  bank  was  entitled  to  a  me- 
chanic's lien  upon  tbe  real  estate,  the  connec- 
tion of  other  parties  to  the  suit  will  not  be 
further  noticed.  The  district  court  found  and 
decreed  that  the  bank  had  no  lien  upon  the 
real  estate,  and  dismissed  Its  cross  petition, 
from  which  decree  It  has  appealed. 

The  Items  of  material  which  Howell  alleges 
he  furnished  to  tbe  O'SullIvans,  and  for  the 
value  of  which  he  claims  a  lien  upon  tbe  real 
estate,  appear  by  the  verified  account  of 
items,  filed  for  the  present  purpose  of  obtain- 
ing a  lien,  to  have  been  furnished  as  follows: 
1890.  February  11,  17;  March  3,  6,  8,  17,  19, 
22,  25,  26,  31;  April  3,  10,  29;  May  10,  20,  27; 
August  20;  September  6,  16.  The  total 
amount  claimed  was  $143.94,  and  Howell's 
contention  Is  that  all  these  items  of  material 
were  furnished  In  pursuance  of  one  contract, 
made  with  Michael  O'SulUvan  at  or  about 
the  11th  of  February,  1890.  The  evidence 
shows  that:  On  the  11th  of  February,  1890, 
and  at  all  times  since  then  and  before  that 
time,  Mrs.  O'SulUvan  was  the  owner  of  the 
real  estate  In  controversy;  that  Michael 
O'SulUvan  was  her  busband;  that  on  that 
date,  prior  to  that  time,  and  until  some  time 
prior  to  the  July  following,  O'SulUvan  and 
bis  wife  resided  in  the  village  of  Wood  River, 
on  property  there  owned  by  the  husband; 
that  the  real  estate  In  controversy  was  a 
farm,  some  mUes  distant  In  the  country  from 
the  vUlage  of  Wood  Elver;  that  about  the 
11th  of  February,  1890,  Howell's  agent  made 
a  verbal  contract  with  O'SulUvan,  the  hus- 
band, to  furnish  him  certain  material,  and 
that  in  pursuance  of  that  contract  Howell 
furnished  to  O'SulUvan,  tbe  husband,  the 
items  of  material  from  February  11th  to  May 
27th,  both  inclusive;  that  part  of  this  ma- 
terial was  used  by  Michael  O'SulUvan,  the 
husband.  In  making  Improvements  on  the 
farm  of  the  wife  In  the  country;  that  Howell 
had  no  contract  or  conversation  whatever 
with  Mrs.  O'SulUvan  In  reference  to  this  ma- 
terial; that  Howell  did  not  know  at  the  time 
of  furnishing  any  of  this  material  between 
the  dates  of  February  11th  and  May  27th 
that  Mrs.  O'SuUlvan  was  the  owner  of  the 
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farm;  that  Howell  did  not  extend  this  credit 
on  the  faith  and  strength  of  Mrs.  O'Sulllvan 
being  the  owner  of  this  farm.  About  the  27th 
of  May  an  accounting  was  liad  between  How- 
ell and  O'Suliivan,  the  husband,  and  on  that 
date  O'SnlliTan,  the  husband,  gave  his  note 
to  Howell  for  the  amount  due  him  for  all 
material  furnished  to  him  np  to  that  time, 
and  O'Suillvan's  account  was  "squared."  We 
reach  the  conclusion,  then,  that  all  the  mate- 
rial furnished  by  Howell  to  O'Sulllvan,  the 
husband,  between  the  dates  of  February  11 
and  May  27,  1890,  was  furnished  under  one 
contract,  made  between  them  about  February 
11th;  and  that  all  the  material  for  which 
Howell  claims  a  Hen  subsequent  to  the  27th 
of  May  was  furnished  under  a  separate  and 
independent  contract  from  the  one  under 
which  the  first  group  of  material  between 
February  lltb  and  May  27th  was  furnished. 
The  verifled  account  of  items  claiming  a-  lien 
was  not  filed  in  the  office  of  the  recorder  of 
deeds  of  Hall  county  untU  the  16th  day  of 
December,  1890,  or  more  than  four  months 
after  the  27th  day  of  May,  1890.  We  have 
no  doubt,  then,  of  the  correctness  of  the  find- 
ing and  decree  of  the  district  court  denying 
Howell  or  his  assignee  a  lien  on  these  prem- 
ises for  the  material  furnished  on  the  27th  of 
May,  1890,  or  at  any  time  prior  thereta  We 
must  not  be  misunderstood  in  what  we  are 
here  deciding.  We  do  not  decide  that  How- 
ell, by  taking  the  note  of  O'SuUiTan,  the  hus- 
band, on  the  27th  of  May,  1890,  waived  his 
,  right  to  a  lien  against  this  real  estate;  but 
what  we  do  decide  is  that  the  evidence  jus- 
tifies the  conclusion  that,  even  if  the  material 
so  furnished  was  furnished  to  O'Sulllvan, 
the  husband,  as  the  agent  of  his  wife,  then 
none  of  the  material  furnished  subsequently 
to  May  27,  1890,  was  furnished  in  pursuance 
of  the  original  contract  made  between  How- 
ell and  O'Snlliran,  the  husband;  or,  to  ex- 
press it  differently,  that  the  last  item  of  ma- 
terial which  Howell  furnished  in  pursuance 
of  his  contract  made  on  the  11th  of  February 
with  O'Sulllvan  was  furnished  on  May  27th, 
and  that  to  entitle  Howell  to  a  lien  for  such 
material  he  must  have  filed  in  the  officii  uf  the 
recorder  of  deeds  of  Hall  county  a  verified 
account  of  items  of  such  material,  and  claim- 
ed a  lien  on  said  premises,  within  four 
months  of  May  27th.  The  mechanic's  lien 
law  of  this  state  has  never  been  so  construed 
as  to  enable  a  material  man  to  tack  one  con- 
tract to  another,  and  produce  a  lien  by  filing 
in  the  office  of  the  register  of  deeds  an  item- 
ized account  of  the  material  furnished  under 
all  the  contracts  within  four  months  of  the 
date  of  furnishing  the  last  item  of  material 
under  the  last  contract  made. 

2.  The  items  in  the  second  group  of  mate- 
rial are  dated:  1890.  August  20th,  |3.40; 
September  6th,  $2.90;  September  ICtb,  $2.80; 
or  a  total  of  $9.10.  At  the  time  this  material 
was  furnished  by  Howell  to  O'Sulllvan,  the 
husband,  O'Sulllvan  and  his  wife  were  resid- 
ing on  the  farm.  The  material  appears  to 
have  been  used  in  making  some  improvement 


of  some  kind  upon  the  farm.  Was  this  ma- 
terial furnished  by  Howell  in  pursuance  of  a 
contract  between  him  and  O'Sulllvan,  the  hus- 
band, the  latter  then  and  there  acting  as  the 
agent  of  the  wife?  The  record  does  not  dis- 
close that  at  or  before  the  time  of  furnishing 
these  last  three  items  of  material  Howell  ever 
had  any  conversation  or  dealing  whatever 
with  Mrs.  O'Sulllvan.  Nor  is  there  any  evi- 
dence in  the  record  that  the  wife  knew  that 
her  husband  had  purchased  or  was  purchas- 
ing or  using  these  three  iteins  of  material  In 
the  erection  of  Improvements  upon  her  real 
estate,  further  than  such  knowledge  might  be 
Inferred  fiom  the  fact  that  during  the  months 
of  August  and  September  she  and  her  bos- 
band  were  residing  on  the  farm.  We  think 
the  fair  inference  is  that  the  wife's  real  es- 
tate received  the  benefit  of  these  last  three 
items  of  material,  and,  as  they  were  used  in 
making  improvements  on  the  real  estate,  and 
she  was  living  thereon  at  the  time,  that  she 
had  actual  knowledge  that  the  material  was 
so  used.  But  we  are  still  unable  to  say  that 
the  district  court  was  wrong  in  finding  that 
these  Items  of  material  were  not  furnished 
by  Howell  to  Mrs.  O'Sulllvan  in  pursuance 
of  a  contract  made  with  her  husband  as  her 
agent  The  conduct  of  Howell  throughout 
his  dealings  with  O'Sulllvan  from  the  11th 
of  February  Justifies  the  conclusion  of  the 
district  court  that  he  contracted  with  the 
husband,  not  as  the  agent  of  the  wife,  and 
not  on  the  f&lth  and  credit  of  her  separate 
property;  or,  rather,  the  evidence  is  such  as 
will  not  justify  us  In  saying  that  the  district 
court  reached  the  wrong  conclusion.  The 
appellant  called  O'Sulllvan  as  a  witness,  and 
some  attempt  was  made  to  prove  that  he  was 
acting  as  his  wife's  agent  in  and  about  the 
conduct  of  the  farm  and  its  management, 
and  in  buying  the  items  of  material  under 
consideration.  In  so  far  as  this  evidence  of 
O'Sulllvan  militated  against  the  wife,  it  was 
incompetent,  and  we  must  presume  that  the 
district  court  did  not  consider  it  It  is  so 
well  settled  in  this  state  that  (with  certain 
exceptions,  not  material  here)  a  husband  can- 
not be  a  witness  against  bis  wife  nor  the 
wife  against  the  husband,  that  it  is  unneces- 
sary to  cite  the  authorities.  And  in  an  eq- 
uity case,  in  which  a  husband  or  wife  is 
interested  as  plaintlfT  or  defendant,  if  one 
testify  to  matters  against  the  interest  of  the 
other,  the  district  court  should  not  consider 
such  evidence.  Aside  from  the  statement  of 
O'Sullivan  on  the  witness  stand  as  to  bis 
acting  as  agent  for  his  wife  in  the  purchas- 
ing of  the  material  under  consideration,  there 
is  practically  no  evidence  in  the  record  to 
sustain  such  contention.  Counsel  cite  us  to 
Howell  V.  Hathaway,  28  Neb.  807,  44  N.  W. 
1130,  where  It  Is  said  that  where  a  husband 
erects  a  dwelling  house  on  land  the  title  to 
which  is  in  the  name  of  his  wife,  and  she  is 
aware  that  such  a  building  is  being  erected, 
and  in  some  cases  gives  directions  to  tb« 
workmen,  the  agency  of  the  husband  will  be 
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preniined,  and  the  property  will  be  subject 
CO  a  mechanic's  lien.  %t  Howell  bad  filed  bis 
claim  for  a  lien  within  four  months  of  the 
27th  of  May,  1890,  for  the  material  which  be 
famished  between  that  date  and  the  lltfa  of 
February  of  that  year,  and  which  he  alleges 
was  used  in  the  erection  of  an  improvement 
upon  the  wife's  real  estate,  the  case  stated 
might  be  an  authority  In  point  A  wife  is 
not  liable^  to  bare  her  real  estate  charged  for 
a  pound  'of  nails  or  a  t)oard  purchased  by 
her  husband  from  a  material  man,  though 
such  nails  or  such  board  may  be  used  In  the 
erection  or  reparation  of  some  improvementB 
upon  her  real  estate.  But  her  property  will 
be  subject  to  the  lien  of  a  material  man 
when  It  appears  not  only  that  her  husband, 
in  buying  the  nails  or  the  board  for  the  pui^ 
pose  of  such  imiHToyement,  was  acting  as  her 
agent,  and  not  buying  on  bis  own  credit,  but 
also  that  the  material  man  parted  with  the 
nails  and  board  not  on  the  credit  of  the  hus- 
band, but  on  the  faith  and  credit  of  the 
wife's  ownership  of  the  real  estate.  We 
think  the  district  court  was  justified  in  find- 
ing that  these  last  three  items  of  material 
were  not  furnished  by  Howell  to  Mrs.  O'Sul- 
llyan,  through  the  agency  of  her  husband, 
bnt  that  Howell  sold  these  last  items  of  ma- 
terial to  Mr.  O'SullIvan  individually,  gave 
him  credit  for  them,  trusted  him  to  pay  for 
them,  relied  upon  his  credit,  and  not  upon 
the  wife's  property.  The  judgment  of  the 
dlatrict  conrt  must  be  and  is  afllrmed. 

HARRISON,  J.,  not  Bitting. 


McCREADY  v.  PHILLIPS. 

(Snpreme  Court  of  Nebraska.    April  16,  1805.) 

ImTBUcnoMS— Statbuent  or  Facts— Decbit— 
BuKDKN  or  Proof. 

1.  An  Inatmction  in  which  the  court  states 
to  the  jar7  the  issues  in  the  cause  should  not 
contain  a  statement  of  material  matter  not 
pleaded  as  being  of  the  questions  litigated. 

2.  An  instruction  by  which  the  jury  are  in- 
formed that  they  may  l>a8e  their  finding  and 
verdict  upon  something  not  pnt  In  issue  by  the 

Iileadings  is  erroneous,  and,  if  calculated  to  mis- 
ead  the  Jury  or  prejudicial  to  the  rights  of  a 
litigant,  wiil  be  sufficient  to  vrork  a  reversal. 

3.  In  an  action  to  recover  damages  for  al- 
leged false  representations  or  fraud  and  de- 
cent practiced  upon  plaintiff,  by  reason  of  which 
it  is  claimed  be  was  induced  to  part  with  prop- 
erty (in  this  case  a  farm)  at  a  price  greatly  Ije- 
low  its  real  value,  and  tbns  damaged,  it  de- 
volves upon  the  party  pleading  the  fraud  and  de- 
ceit to  show  that  he  was  influenced  by  the  de- 
ceit and  thereby  induced  to  make  such  disposal 
of  his  property. 

4.  Where  personal  property,  including  live 
stock,  is  left  with  a  party  to  be  cared  for,  fed, 
and  sold,  and,  after  deducting  expenses,  the 
proceeds  to  be  delivered  to  the  owner  of  the 
property,  and,  after  disposing  of  it,  the  party 
with  whom  such  property  was  left  appropriated 
the  proceeds  to  bis  own  use,  in  an  action  against 
bim  to  recover  for  the  conversion,  the  mensure 
of  damages  would  be  the  amount  of  such  pro- 
ceeds. 

(Syllabus  by  the  Court) 


Error  to  district  conrt,  Ijincaster  county  ;^ 
Hastings,  Judge. 

Action  of  conversion  by  Thomas  L.  Phil- 
lips against  A.  W.  McCready.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Marquett,  Deweese  &  Hall,  for  plaintiff  Id 
error.  Cornlsb  &  Lamb,  for  defendant  In 
error. 

HARRISON,  J.  The  defendant  In  error 
(hereinafter  referred  to  as  plaintiff)  com- 
menced an  action  In  the  district  court  of 
Lancaster  county  to  recover  of  the  plaintift 
In  error  (hereinafter  designated  as  defendant) 
the  sum  of  $5,6(X),  and  some  interest  thereon, 
stating  in  bis  petition  two  causes  of  action, 
as  follows:    "The  pLiintiff,  for  cause  of  action, 

states  that  on  the  day    of    February, 

1887,  the  plaintiff  was  the  owner  and  in  the 
possession  of  the  following  described  prop- 
erty, to  wit,  twenty  bead  of  calves,  ten  head 
of  milch  cows,  one  yearling  bull,  one  span  of 
mules,  four  mares  from  seven  to  ten  years 
old,  twenty  head  hogs,  two  lumber  wagons, 
three  set  double  harness,  one  self-rake  reap- 
er, two  riding  plows,  one  harrow,  four  hnn- 
dred  bushels  oats,  fifty  bushels  wheat,  one 
cook  stove,  one  cupboard,  one  flour  chest,  one 
horse  rake,  one  mowing  machine,  in  the  value 
of  twenty -five  hundred  ($2,6(X))  dollars;  that 
on  the  said  date  the  defendants,  without  the 
consent  of  this  plaintiff,  unlawfully  convert- 
ed said  property  to  their  own  use,  to  the 
damage  of  this  plaintiff  bi  the  sum  of  twenty- 
five  hundred  ($2,500.00)  dollars.  For  the  sec- 
ond canse  of  action,  plaintiff  alleges:  That 
on  or  about  the  lat  day  of  December,  1886, 
the  plaintiff  was  the  owner  and  in  the  posses- 
sion of  the  following  described  property,  tO' 
wit,  the  east  one-half  (i^)  of  section  twenty- 
five  (25),  township  twelve  (12)  north,  range 
four  (4)  east,  Seward  county,  state  of  Ne- 
braska. That  on  and  subsequent  to  that  date, 

and  up  to  and  including  the  day  of 

February,  1887,  the  plaintiff  resided  In  Lake 
county,  Dakota,  a  long  distance  removed 
from  said  land.  That  on  or  about  the  Ist 
day  of  December,  1886,  the  plaintiff  em- 
ployed the  defendant  A.  W.  McCready  to  go 
to  Seward,  Seward  county,  state  of  Nebras- 
ka, to  Investigate  the  incumbrance  upon  said 
land,  and  report  to  plaintiff  the  result  of 
said  Investigation.  That  the  said  A.  W.  Mc- 
Cready, In  pursuance  'With  said  employment, 
went  to  Seward  county,  state  of  Nebraska, 
for  the  purpose  of  making  said  investigation, 
and  thereafter  returned  to  Lake  county,  Da- 
kota, and  falsely  and  fraudulently  represent- 
ed to  this  plaintiff  that  a  judgment  was  ren- 
dered against  plaintiff,  to  wit,  in  the  sum  of 
eight  hundred  ($800)  dollars,  and  that  the 
same  was  a  lien  upon  said  land,  and  that 
the  holder  of  the  mortgages  of  twenty-three 
hundred  ($2,300)  dollars  had  commenced  fore- 
closure proceedings  against  said  land;  and 
thereafter,  to  wit,  on  the day  of  Feb- 
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ruary,  1887,  the  said  defendants,  A.  W.  Mo- 
cready  and  Sarah  A.  McCready,  renewed 
said  repreaentntious  to  this  plaintiff,  and 
stated  to  this  plaintiff,  unless  he  sold  said 
land,  that  the  same  would  be  taken  under 
the  foreclosure  proceedings,  and  that  the 
plaintiff  would  realize  nothing  from  the  sale 
of  said  real  estate;  and  thereupon  the  said 
defendants,  A.  W.  McCready  and  Sarah  Mc- 
Cready, urged  this  plaintiff  to  dispose  of 
«aid  real  estate  to  said  defendants,  and  by 
reason  of  said  false  representations,  and  rely- 
ing upon  the  same,  this  plaintiff  was  Induced 
to  part  with  said  real  estate  and  dispose  of 
the  same  to  the  defendant  Sarah  A.  Mc- 
•Cready.  That  said  representations  were 
false  in  every  particular,  and  in  truth  and 
4n  fact  no  foreclosure  proceedings  had  been 
'Commenced  upon  said  mortgages,  and  said 
Judgment  would  In  truth  and  In  fact  not  ex- 
ceed the  sum  of  five  hundred  ($500)  dollars, 
And  no  measures  had  been  taken  to  enforce 
said  judgment  agahist  said  real  estate;  and 
that  said  real  estate  was  reasonably  worth 
up  to  said  date  the  sum  of  sixty-five  hun- 
clred  ($6,500)  dollars,  and  the  said  defendants, 
by  means  of  said  representations,  Induced 
the  plaintiff  to  sell  the  same  to  defendant 
Sarah  A.  McCready  for  about  the  sum  of 
(blrty-flve  hundred  ($3,500)  dollars,  where- 
by the  plaintiff  was  damaged  In  the  sum  of 
three  thousand  ($3,000)  dollars.  That  the 
said  Sarah  A.  McCready  and  A.  W.  Mc- 
Cready were  and  are  wife  and  husband.  .  By 
reason  of  the  causes  of  actions  heretofore 
set  forth,  plaintiff  asks  Judgment  In  his  fa- 
vor and  against  defendants  for  the  sum  of 
fifty-five  hundred  ($5,500)  dollars,  and  Inter- 
est thereon  at  the  rate  of  seven  (7)  per  cent 

per  annum  from  the day  of  February, 

1887,  and  costs  of  this  action."  It  appears 
that  no  service  was  obtained  upon  Sarah  A. 
McCready.  A.  W.  McCready  filed  the  fol- 
lowing; answer:  "Now  comes  A.  W.  Mc- 
Cready, one  of  the  defendants  herein,  and  for 
his  separate  answer  admits  that  the  plain- 
tiff was  at  one  time  the  owner  and  In  pos- 
session of  the  personal  property  described 
In  plaintiff's  petition,  and  further  alleges 
that  on  the  25th  day  of  February,  1887,  said 
Thomas  L.  Phillips  and  his  wife,  Sarah  Phil- 
lips, gave  to  this  defendant  a  power  of  at- 
torney In  writing,  by  which  this  defendant 
was  authorized,  instructed,  and  empowered 
to  sell  and  dispose  of  all  the  personal  prop- 
erty described  in  plalntifTs  first  cause  of  ac- 
tion for  and  on  behalf  of  said  plaintiff.  In 
which  said  power  of  attorney  this  defend- 
ant was  authorized  and  empowered  to  do  the 
best  he  could  In  connection  with  the  sale  and 
disposition  of  said  property,  and  said  plain- 
tiff agreed  that  he  would  find  no  fault  what- 
ever, nor  make  any  objections  to  anything 
that  defendant  might  do  in  connection  with 
said  property,  and  that  the  plaintiff  would 
consider  that  said  defendant  had  done  the 
▼ery  best  that  could  be  done  In  connection 
with  the  sale  and  disposition  of  said  prop- 


ertj.  This  defendant  further  says  that  be 
sold  said  property,  under  and  by  virtue  of 
said  power  of  attorney,  for  the  best  possible 
price  that  he  could  obtain,  and  on  the  most 
favorable  terms,  for  the  sum  of  $1,190.  De- 
fendant, further  answering,  says  that  tbe 
proceeds  arising  from  said  sale  were  to  be 
applied,  as  far  as  they  would  go,  to  the 
payment  of  three  promissory  notes  of  $500 
each,  and  on  the  $602  note,  all  of  wbieh 
were  executed  and  delivered  by'  the  said 
Thomas  L.  Phlillps  to  this  defMidant;  and 
the  proceeds  arising  from  said  sale  were 
thus  applied,  leaving  a  balance  still  due  and 
owing  from  the  plaintiff  to  this  defendant  of 
$912,  together  with  interest  thereon,  no  part 
of  which  has  been  paid,  but  all  of  which  is 
long  past  due.  Defendant,  in  answer  to  the 
second  cause  of  action  in  plaintiff's  petition, 
says  that  he  admits  that  plaintiff  was  the 
owner  of  the  east  half  of  section  25,  town- 
ship 12  north,  of  range  4  east,  Seward  coun- 
ty, Nebraska,  and  that  he  sold  the  same  to 
said  defendant,  and  that  she  paid  to  plain- 
tiff the  purchase  price  of  said  land  In  full, 
and  that  all  questions  of  every  kind  touch- 
ing the  sale  and  deeding  of  said  property 
was  had  between  said  defendant  and  the 
plaintiff  on  the  23d  day  of  December,  1886, 
and  on  said  date  defendant  paid  to  the  plain- 
tiff, as  the  balance  of  the  purchase  price  of 
said  real  estate,  and  it  was  agreed  that  said 
defendant  should  assume  six  mortgages  on 
said  real  estate,  of  $2,700,  together  with  the 
taxes  of  $111;  also,  the  interest  on  said  mort- 
gages from  September  1,  1885.  Defendant, 
further  answering,  denies  each  and  every 
other  allegation  in  said  petition  contained 
not  hereinbefore  specifically  admitted.  De- 
fendant, for  the  purpose  of  obtaining  afiSrma- 
tlve  relief,  files  his  counterclaim  or  cross  bill, 
and  says:  That  the  23d  day  of  December, 
1886,  that  being  the  time  on  which  the  plain- 
tiff and  the  defendant  had  a  full  and  final 
settlement,  the  said  plaintiff  and  his  wife, 
Sarah  Phillips,  executed  and  delivered  to 
Mrs.  Sarah  A.  McCready  their  three  prom- 
issory notes  of  $500  each,  payable  as  follows, 
to  wit:  The  first  one  on  the  1st  day  of  Oc- 
tober, 1887,  with  interest  at  the  rate  of  ten 
per  cent,  per  annum  from  date;  the  sec>>nd 
one,  for  $500,  on  the  1st  day  of  October, 
1888,  with  interest  at  the  rate  of  ten  per 
cent  per  annum  from  date;  and  the  third 
one,  of  $500,  on  the  1st  day  of  October,  1889, 
with  Interest  at  the  rate  of  ten  per  cent  per 
annum  from  date.  That  on  the  25th  day  of 
February,  1887,  the  said  Thomas  L.  Phil- 
lips executed  and  delivered  to  Sarah  A.  Mc- 
Cready, defendant  herein,  bis  promissory 
note  in  writing  for  $602,  which  was  due  and 
payable  on  the  Ist  day  of  January,  1888, 
with  Interest  at  the  rate  of  ten  per  cent  per 
annum  from  date.  That  this  defendant  Is 
now  the  owner  and  holder  of  the  three  $500 
notes  given  by  said  plaintiff  and  his  wife  to 
the  said  Sarah  A.  McCready,  having  pur- 
chased the  same  in  due  course  of  business 
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before  maturity.  Tbat  all  of  said  notes  are 
long  post  due,  and  the  plaintiff  has  not  paid 
the  same,  or  any  part  thereof,  except  the 
sum  of  11,190.  That  there  is  stiU  due  and 
owing  to  this  defendant  from  said  plaintiffs 
upon  said  promissory  notes  the  sum  of  $912, 
together  with  interest  from  date  at  the  rate 
of  10  per  cent  per  annum,  for  which  amount 
this  defendant  prays  Judgment  against  said 
plaintiff.  Wherefore  this  defendant  prays 
that  plaintiff's  petition  may  be  dismissed, 
and  that  this  defendant  may  recover  a  judg- 
ment against  the  plaintiff  for  $912,  and  in- 
terest and  costs."  To  which  reply  was  made 
as  follows:  "For  reply  to  defendant's  an- 
swer herein,  plaintiff  denies  the  allegations 
therein  contained,  or,  If  plaintiff  did  sign  tbe 
power  of  attorney  described  In  said  answer, 
his  signature  was  procured  through  the  fraud 
and  the  false  representations  of  said  defend- 
ant. Plaintiff  believes  that  be  did  not  sign 
said  Instrument,  and  denies  as  aforesaid  the 
other  allegations  in  said  answer  contained." 
There  was  a  trial  to  the  Issues  before  the 
court  and  a  Jury,  which  resulted  in  a  verdict 
and  Judgment  in  favor  of  the  defendant  in* 
this  court  in  the  sum  of  $2,801.05;  and  to 
secure  a  review  of  the  proceedings  during  the 
trial  in  the  district  court  tbe  defendant  has 
brought  the  case  to  this  court 

One  assignment  of  error  urged  by  counsel 
for  defendant  is  that  "the  court  erred  In 
refusing  to  grant  to  the  plaintiff  herein  a 
new  trial  for  newly-discovered  evidence  ma- 
terial to  the  plaintiff,  as  shown  by  the  affi- 
davits of  O.  L.  Graves,  Ed.  Graves,  and 
-others,  submitted  herewith,  which  evidence 
the  plaintiff  herein  was  unable,  after  reason- 
able diligence,  to  discover  and  produce  on 
the  trial."  It  wlU  be  noticed  that  this  as- 
signment refers  to  certain  affidavits  as  sub- 
mitted in  support  of  the  application  for  a 
new  trial  on  tbe  ground  of  newly-discovered 
evidence,  and  counsel  in  their  brief  quote 
from  tbe  statements  contained  in  the  affl- 
-davits;  but  we  have  been  unable  to  dls- 
-cover  these  papers  In  any  portion  of  the 
record  filed  in  this  court,  and  must  conclude 
that  they  were  not  made  a  part  of  it  by 
being  incorporated  In  the  bill  of  exceptions; 
and,  not  having  the  evidence  before  us 
which  was  considered  by  the  district  court 
in  passing  upon  this  portion  of  the  motion, 
we  cannot  determine  the  correctness  or  the 
opposite  of  its  ruling  thereon,  and,  the  pre- 
Bumptlini  being  in  favor  of  its  correctness, 
in  tbe  absence  of  anything  tending  to  show 
to  the  contrary.  It  must  be  affirmed. 

Tbe  first  and  second  points  which  are  ar- 
grned  in  tbe  briefs  of  counsel  for  defendant 
refer  to  alleged  errors  of  the  trial  court 
In  the  instructions  1  and  7V4  given  to  the 
Jury,  and  may  be  considered  together.  The 
portion  of  the  first  Instruction  (which  was 
a  summarlssed  statement  of  the  cause  of  a(S 
tlon  set  forth  in  the  petition)  of  which  the 
defendant  complains  is  as  follows:  "That  de- 
fendant,  McCready,   having  been  employed 


by  the  plaintiff  to  examine  into  the  condi- 
tion ef  three  hundred  and  twenty  acres  of 
land  in  Seward  county,  Nebraska,  falsely 
and  fraudulently  represented  that  a  Judg- 
ment for  $800  had  been  taken  against  the 
plaintiff,  and  execution  therein  levied  upon 
said  land;"  and  number  VA,  which  It  appeal's 
was  number  4  of  Instructions  requested  for 
defendant  in  error,  but  designated  by  the 
court,  in  regular  order  of  instructions  given, 
as  T^,  reads  as  follows:  "If  you  find  from 
the  evidence  that  the  defendant,  McCready, 
falsely  and  fraudulently  represented  to  the 
said  plaintiff  the  mortgages  upon  said  land 
in  controversy  were  being  foreclosed;  that 
there  was  a  Judgment  against  the  said  plain- 
tiff for  $800,  which  was  a  Hen  upon  said 
land,  and  upon  which  Judgment  execution 
had  been  Issued  and  levied  upon  the  land, 
and  the  same  was  about  to  be  sold;  and  the 
said  defendant  made  such  representations 
falsely  and  fraudulently,  with  the  intention 
of  inducing  plaintiff  to  make  a  contract  of 
sale  for  said  described  property,  and  the 
said  plaintiff,  reposing  faith  and  confidence 
in  the  said  defendant,  relied  upon  such  rep- 
resentations, and  did  make  the  trade  of 
said  land,— and  in  that  event  yon  are  in- 
structed that  the  defendant,  in  maldng  tbe 
representations  as  aforesaid,  is  liable  In  this 
action  for  the  fraud  and  deceit  so  practiced, 
and  would  be  liable  to  the  plaintiff  for  any 
injury  he  may  have  received  thereby."  Coun- 
sel for  defendant  contend  that  it  was  error 
on  the  part  of  the  court  to  Inform  the  Jury 
that  there  was  any  question  of  false  repre- 
sentations on  the  part  of  defendant,  in  re- 
lation to  an  execution  having  been  Issued 
and  levied  upon  the  plalntifTs  land.  Included 
In  the  Issues  presented  In  the  case  for  their 
consideration,  Inasmuch  as  no  allegation  of 
any  such  representation  appeared  in  the  peti- 
tion, and  for  the  same  reason  It  was  error, 
and  prejudicial  to  defendant's  rights,  to  in- 
struct the  Jury  on  this  same  subject,  as  the 
court  did  In  instruction  No.  7%,  herein- 
before quoted,  tbat  an  element  upon  which 
a  finding  and  verdict  for  plaintiff  might  be 
based  was  the  false  statement  of  defendant 
that  execution  had  been  Issued  upon  the 
Judgment,  levied  on  the  land,  and  a  sale  of 
it  about  to  be  made,  if  shown  by  the  evidence. 
It  will  be  remembered,  or  a  reference  to 
the  allegations  of  the  petition  herein  quoted 
will  disclose,  tbat  there  is  no  statement  in 
the  pleadings  of  any  representations  by  de- 
fendant In  regard  to  an  execution,  or  any 
active  measures  Instituted  for  the  enforce- 
ment of  the  Judgment;  all  that  was  claimed 
to  have  been  said  was  that  a  Judgment  had 
been  rendered  In  the  sum  of  $800,  and  that 
the  same  was  a  Hen  upon  the  land.  Counsel 
for  plaintiff  say  that  the  fact  of  an  execution 
and  levy  must  have  been  in  the  pleader's 
mind.  It  is  stated  by  Implication.  It  Is 
doubtless  true  that  It  may  have  been  and 
was  in  his  mind,  but  counsel  might  have 
further  said  tbat,  following  the  usual  and 
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ordinary  coarse  of  procednre  or  practice,  It 
BhouJd  not  bare  been  allowed  to  remain 
stored  In  tbe  mind,  but  should  have  been 
written  In  and  made  part  of  the  allegations 
or  statements  of  the  causes  of  action  In  the 
petition,  If  It  was  desired  to  present  It  for 
the  consideration  of  the  court  and  jury.  It 
will  scarcely  suffice,  we  think,  to  rely  upon 
Implication  to  supply  a  statement  of  such  a 
material  portion  of  a  pleading  in  an  action 
as  this  would  have  been  in  the  case  at  bar. 
Flirthermore,  It  appears  from  the  testimony 
that  the  plaintiff  had  full  knowledge  In 
relation  to  this  Judgment,  except  as  to  its 
exact  amount,  which  was  about  IF500,  in- 
stead of  $800,  the  amount  alleged  to  have 
been  represented  by  defendant  Inasmuch 
as  it  was  not  pleaded  that  the  defendant  liad 
ftilsely  represented  that  an  execution  had 
been  Issued  to  enforce  the  Judgment  and 
levied  upon  the  land,  and  the  same  was  about 
to  be  sold,  it  was  error  for  the  court  to  in- 
struct the  Jury  that  this  constituted  one 
of  the  Issues  of  the  trial,  and,  further,  that 
if  the  evidence  disclosed  that  such  repre- 
sentation had  been  made  by  defendant,  and 
its  falsity,  etc..  It  might  be  made  a  con- 
stituent of  a  basis  for  a  finding  in  favor 
of  plaintiff.  But  It  is  urged  that,  notwith- 
standing it  was  an  erroneous  action  of  the 
court  to  thus  charge  the  Jury  in  reference 
to  matters  which  were  not  of  the  Issues  of 
the  action,  yet,— since  the  portion  of  the 
Instruction  which  was  objectionable  was  not 
alone  the  subject  of  the  instructions,  but 
was  in  each  of  them,  Nos.  1,  T'A,  combined 
with  the  further  element  of  fraud  and  de- 
ceit, viz.  an  alleged  false  representation  of 
defendant  in  regard  to  the  foreclosure  of 
the  mortgages,  and  the  two  as  a  whole 
stated  to  be  of  the  issues,  and  for  the  ex- 
amination and  determination  of  the  Jury,— 
if,  eliminating  the  objectionable  portion  from 
the  charge  of  the  court,  there  remained  suffi- 
cient, if  proved  and  believed  by  the  Jury, 
upon  which  to  predicate  a  finding  and  ver- 
dict for  the  plaintiff  as  to  this  branch  of 
the  case,  then  the  error  in  the  charge  was 
not  prejudicial.  It  Is  a  rule,  which  we  be- 
lieve is  sustained  by  both  precedent  and 
reason,  that.  In  cases  where  fraud  and  de- 
ceit are  the  basis  of  a  prayer  for  relief,  the 
court  will  not  measure  with  particularity  to 
ascertain  what  portions  of  the  alleged  fraud 
and  deceit  have  been  established,  or  as  to 
what  effect  it  sbould  have  exercised  upon 
the  parties  upon  whom  it  was  practiced; 
but  the  issue  will  be:  Was  any  portion  of 
it  used  as  alleged,  and  for  the  purpose  stated; 
and  was  it  sufficient  to  effect  the  purpose? 
Did  it,  in  such  a  case  as  the  one  under  con- 
sideration, excite  the  complaining  parties, 
and  cause  such  fear  and  apprehension  hi 
their  minds  of  a  loss  of  their  property  as 
to  induce  them  to  dispose  of  it  to  the  party 
making  the  representations  at  a  sacrifice,  or 
far  below  its  real  value,  and  on  terms  and 
conditions  disadvantageous  to  them,  and  to 


the  advantage  of  the  other  parties?  If  so, 
relief  will  be  granted.  See  BIgelow,  Fratid, 
88,  89,  and  cases  cited;  Kerr,  Fraud  &  BC  75. 
A  question  which  it  seems  proper  to  con- 
sider at  this  time  is,  did  the  representations, 
if  proved  to  have  been  made  by  defendant, 
and  to  have  been  false.  In  relation  to  the 
foreclosure  of  the  mortgages,  ao  operate  up- 
on and  Influence  the  minds  of  plaintiff  and 
his  wife.  In  causing  them  to  fear  the  loss  of 
the  farm,  as  to  Induce  them  to  part  with  It, 
and  convey  it  to  defendant,  or  some  one  des- 
ignated by  him,  for  such  a  reduced  consid- 
eration, as  compared  with  its  value,  as  to 
constitute  it  a  fraud  upon  their  rights  in  the 
premises?  To  determine  this  we  turn  to  the 
testimony  of  the  plaintiff  and  his  wife.  He 
stated  that  the  land  was  worth  $20  per  acre, 
or  the  whole  farm  of  320  acres  $6,400,  and  a 
number  of  times  he  said  he  wanted  $6,000 
for  it;  and  in  stating,  during  cross-exam ina^ 
tion,  his  understanding  of  the  sale  to  defend- 
ant, testified  as  follows:  "Q.  Now,  is  not 
this  a  fact,  that,  when  you  purchased  this 
$8,000  worth  of  personal  property  from  Mr. 
•McCready,  you  gave  him  your  notes  for 
$3,000,  and  you  also  gave  him  a  deed  to  yoor 
farm,  and  you  told  him  that  the  incumbrance 
on  the  farm  was  $2,800,  and  he  was  to  give 
you  credit  upon  this  $3,000  that  you  owed 
him  for  the.  purchase  price  of  the  farm  after 
deducting  the  $2,300  incumbrance?  A.  No, 
sir;  that  was  not  the  transaction.  Q.  How 
do  you  know?  A.  There  was  nothing  said 
about  that  Q.  How  did  you  happen  to  fix 
the  consideration?  What  was  the  consider- 
ation you  gave  him  in  that  deed  at  that 
time?  A.  $6,000.  Q.  How  much  was  the 
consideration  for  the  farm  when  yon  sold  it 
to  him  the  last  time  or  second  time?  A.  He 
gave  me  so  much  for  it  Q.  Well,  how 
much?  $4,600,  was  It  not?  A.  He  gave 
me  the  stock  and  $800,  and  assumed  all 
the  mortgages.  Q.  He  gave  you  the  stock 
and  $800,  and  assumed  all  the  mortgages? 
A.  Tes,  sir;  he  took  out  the  horses  and  some 
other  things  I  do  not  recollect  that  was  as- 
signed to  S.  A.  McCready;  the  same  stock. 
Q.  That  is,  you  turned  back  part  of  the 
stock?  A.  Tes,  sir;  I  did  not  have  any  nse 
for  it  Q.  You  turned  back  stock,  the  differ- 
ence between  $2,300  and  $3,000?  A.  I  can- 
not tell  Just  how  much  I  turned  back.  Q. 
You  are  not  very  clear  on  that  transaction, 
are  you?  Do  you  remember  pretty  distinctly 
the  whole  transaction?  A.  Yes,  sir;  I  do. 
*  *  •  Q.  How  much  were  you  to  get  for 
this  farm  when  you  made  this  final  deed? 
A.  $2,400  worth  of  cattle  and  stock,  and 
$879  in  money.  Q.  That  was  the  full  con- 
sideration for  the  place,  was  it?  A.  Yes, 
sir.  Q.  That  was  your  understanding  of  the 
transaction,  was  it?  A.  Yes,  sir."  And  dui^ 
Ing  the  re-direct  examination:  "Q.  In  the 
final  sale  of  the  place,— the  farm  for  $2,400 
worth  of  stock  and  $879  in  money,— what 
was  done  with  the  Incumbrance;  the  mort- 
gages and  Judgments  upon  the  laud?    (Ob- 
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Jected  to  that  this  has  all  been  gone  over, 
and  it  is  not  proper  redirect  examination. 
Overruled.  Exception.)  A.  He  assumed  the 
$2,300  and  the  judgment.  He  claimed  the 
mortgages  to  be  $2,700.  Q.  He  assumed 
that,  and  agreed  to  pay  that?  A.  Yes,  sir. 
Q.  And  that  made  up  a  part  of  the  consider- 
ation? A.  Yes,  sir."  And  again  during 
cross-examination:  "Q,  Now  tell  the  Jury 
how  much  he  was  to  give  you  for  the  land, 
and  the  manner  in  which  it  was  to  be  paid. 
Tell  the  Jury  how  much  you  sold  the  farm 
for.  A.  As  I  said  before,  I  would  not  take 
less  than  $6,000  for  it  Q.  How  much  did  Mr. 
McCready  agree  to  pay  you  for  it?  A.  He 
was  to  give  me  $2,400  worth  of  stock  and 
$800  in  money,  and  assume  the  indebtedness. 
Q.  How  much  was  the  indebtedness?  A. 
There  was  a  $500  Judgment,-4507  is  what 
the  record  shows;  and  there  was  $2,300  In 
three  mortgages;  one  of  |800,  one  of  $1,000, 
and  one  of  $500;  and  there  was  taxes  of  $35; 
and  he  claimed  there  was  another  tax  of 
about  $70  for  the  next  year,  the  year  follow- 
ing. Q.  So  the  agreement  between  you  and 
Mr.  McCready  at  that  time  was  that  you 
were  to  have  $6,000  for  the  farm?  A.  That 
is  what  I  wanted  for  it  Q.  Was  that  the 
agreement?  A.  I  imderstood  it  so.  Q.  Will 
you  answer  my  question?  Was  the  agree- 
ment between  you  and  Mr.  McCready  that 
you  should  have  $6,000  for  your  farm,— that 
he  was  to  give  yon  $2,400  In  cattle,  $870  in 
money,  and  he  was  to  pay  off  the  Incum- 
brance? Was  that  the  agreement  between 
you  and  Mr.  McCready?  A.  Yes,  sir;  that 
Is  the  way  I  imderstood  It  Q.  That  Is  the 
way  you  understood  It?  A.  Yes,  sir."  And 
Mrs.  Phillips,  wife  of  plaintiff,  testifies  on 
the  subject,  during  direct  examination,  as 
follows:  "Q.  What  did  Mr.  McCready  say 
about  your  fhrm?  A.  Mr.  Phillips  did  not 
do  much  talking.  My  husband  never  done 
much  talking.  Mr.  McCready  done  the  talk- 
ing. We  let  him  do  the  talking,  what  talk- 
ing there  was  done.  He  explained  how  the 
place  was  to  be  sold  under  the  mortgage  on 
It;  what  there  was  upon  the  place  was  to  be 
foreclosed;  that  we  were  back  so  much  that 
he  was  to  give  $878  and  we  were  to  have  the 
cattle,  and  he  waa  to  assume  the  indebted- 
ness against  the  place,  and  we  were  to  have 
the  stock  and  $878  difference  In  money.  Q. 
What  stock  do  you  mean?  A.  We  were  to 
have  the  cattle  and  horses."  And  during 
cross-examination  she  states:  "Q.  Now,  you 
say,  at  that  time  that  this  conversation  you 
have  been  speaking  about  took  place,  that 
you  sold  your  farm  for  $6,000?  A.  Yes,  sir. 
Q.  And  that  he  was  to  pay  $2,400  in  stock? 
A.  Yea,  sir.  Q.  And  $878  in  money?  A. 
Yes,  sir.  Q.  And  he  was  to  assume  the  in- 
cumbrance on  the  place?  A.  Yes,  sir;  that 
is  the  way  I  understood  It"  These  state- 
ments of  the  plaintiff  and  his  wife  show 
that  at  the  time  he  sold  his  land  the  con- 
tract for  it,  as  they  understood  it  and  made 
it,  gave  them  for  It  as  much  as  the  plaintiff 


asked  for  it,  and  any  representations  made 
by  defendant  did  not  inSuence  them,  accord- 
ing to  their  own  statements  or  version  of  the 
affair,  to  dispose  of  the  land  at  a  sacrifice. 
From  any  view  of  the  plaintiff's  case,  as 
presented  by  the  petition  and  testimony,  we 
must  conclude  that  the  instruction  number- 
ed 7^  was  not  applicable  to  the  issues  or  the 
evidence,  and  should  not  have  been  given, 
and,  further,  that  there  was  no  testimony  to 
sustain  a  finding  that  the  mind  of  plaintiff 
bad  been  so  operated  upon  by  false  repre- 
sentations of  defendant  as  to  induce  him  to 
sell  his  farm  for  a  price  f&r  below  its  value, 
or  even  less  that  what  he  considered  it 
worth,  or  wanted  for  It. 

Another  branch  of  plaintiff's  action  was 
the  alleged  conversion  by  defendant  of  per- 
sonal property  of  the  value  of  $2,500.  The 
evidence  discloses  that  the  plaintiff  bad  been 
living  in  Dakota  with  the  defendant,  or  on 
his  farm,  and  a  large  portion  of  this  person- 
al property  which  it  Is  stated  the  defendant 
converted  consisted  of  the  stock  which  was 
sold  by  defendant  to  plaintiff,  or,  as  It  will 
be  remembered  the  plaintiff  and  his  wife 
testified,  became  theirs  as  a  part  of  the  con- 
sideration for  the  sale  of  their  farm  to  de- 
fendant During  the  month  of  February, 
1887,  the  plaintiff  removed  with  his  family 
from  Dakota  to  Omaha,  Neb.,  and  It  was 
agreed  that  defendant  should  care  for  this 
personal  property,  make  a  sale  of  it,  and, 
the  plaintiff  says,  send  the  proceeds  to  him 
at  Omaha.  Defendant  claims  that  the  pro- 
ceeds were  to  be  applied  on  some  notes 
which  he  then  held,  and  which  he  further 
claims  evidenced  an  Indebtedness  of  the 
plaintiff  to  him  arising  out  of  the  land  and 
stock  deal  which  are  the  subjects  of  the 
whole  controversy  In  this  action.  The  court, 
at  the  request  of  plaintiff,  instructed  the 
jury  as  follows  on  this  part  of  the  case: 
"You  are  instructed  that  if  you  find  from  the 
evidence  that  the  said  plaintiff  was  the  own- 
er of  the  chattel  property  described  in  plain- 
titTs  petition,  having  purchased  the  same 
from  the  defendant,  McCready,  and  that  the 
said  plaintiff  left  the  said  property  in  the 
possession  and  under  the  care  and  control 
of  the  said  defendant,  with  an  understand- 
ing and  agreement  with  the  said  defendant, 
McCready,  that  he  should  sell  and  dispose 
of  the  same,  and  remit  the  proceeds  thereof 
to  this  plaintiff;  and  if  you  further  find 
from  the  evidence  that  the  said  McCready 
did  dispose  of  and  sell  the  said  described 
property,  but  failed  to  comply  with  said 
agreement  and  understanding,  and  failed  to 
remit  the  said  proceeds  to  the  plaintiff,  but 
appropriated  the  same  to  his  own  use,  and 
failed  to  account  therefor,— then  and  In  that 
event  you  are  Instructed  that  such  appro- 
priation of  the  proceeds  from  said  sale 
would  constitute  a  conversion,  and  the 
plaintiff  herein  would  be  entitled  to  recover 
at  your  hands  a  verdict  for  the  market  value 
of  said  property  at  the  time  so  converted." 
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This,  It  1b  contended  b^  counsel  for  defend- 
ant, was  erroneous  in  so  far  as  It  stated  tbat 
the  measure  nf  damages  would  be  the  mar- 
ket value  of  the  property  at  the  time  con- 
verted. In  further  charging  the  jury  the 
court  stated,  in  instruction  No.  10,  as  fol- 
lows: "The  plaintiff  cannot  be  heard  to 
complain  at  this  time  as  to  the  prices  re- 
-celved  for  said  property,  and  as  to  the  mat- 
ter of  caring  for  and  disposing  of  the  said 
property,  provided  the  Jury  find  that  the  de- 
fendant used  ordinary  care  and  prudence  In 
caring  for,  selling,  and  disposing  of  said 
property,  and  would  only  be  obliged  to  ac- 
count to  the  plaintiff  for  the  proceeds  aris- 
ing from  said  sale  after  paying  the  ex- 
penses of  feeding  and  caring  for  said  prop- 
erty." This  latter  instruction,  we  think, 
was  correct,  and,  in  view  of  all  the  evidence 
relating  to  the  subject  Involved,  stated  the 
true  rule  of  damages  or  measure  of  recov- 
«ry.  The  plaintiff  was  allowed  to  testify  In 
regard  to  the  value  of  this  property  (defend- 
ant objecting)  as  follows:  "Q.  You  may 
state  what  was  the  value  of  the  personal 
property  that  you  purchased  at  tbat  time 
from  Mr.  McOready.  (Objected  to  as  incom- 
petent and  Immaterial,  and  not  the  proper 
foundation  laid,  and  not  admissible  under 
the  Issues.)  Q.  What  was  the  value  of  the 
personal  property?  (Objected  to  as  Incom- 
petent and  Immaterial,  and  not  the  proper 
foundation  laid.  Overruled.  Exception.)  A. 
It  was  thoroughbred  stock;  young  cattle. 
It  was  worth  the  money  he  represented  it  to 
be.  Q.  What  did  he  represent  it  to  be 
worth?  A.  $2,470  is  what  he  had  upon  the 
book."  This  surely  could  not  be  accepted 
as  furnishing  information  from  which  the 
Jury  should  assess  'the  amount  of  recovery. 
If  any,  directed  as  it  was  to  the  time  of  the 
purchase  of  the  property;  and,  under  the 
guidance  of  the  language  used  in  instruction 
numbered  1  in  reference  to  this  branch  of 
the  case,  the  jury  were  liable  to  be  misled 
la  adopting  this  value  as  the  amount  to  be 
recovered.  The  defendant  stated,  while  tes- 
tifying on  this  point,  that  be  realized  from 
the  sale  of  the  personal  property,  having 
eold  part  at  auction  and  part  at  private  sale, 
after  paying  expenses,  etc.,  the  sum  of 
$1,190.  The  verdict  In  the  case  was  a  gen- 
eral one  in  the  sum  of  |2,801,  and  not  di- 
rected or  confined  to  any  particular  branch 
of  the  case,  nor  any  statement  made  by 
which  we  are  able  to  say  whether  It  was  In 
whole  or  In  part  given  as  damages  for  the 
alleged  fraud  and  deceit  practiced  In  In- 
ducing the  sale  of  the  farm  to  defendant,  or 
In  whole  or  in  part  for  the  damages  claimed 
to  have  resulted  from  the  alleged  conver- 
sion. Were  It  not  so,  we  might  accept  the 
amount  of  the  proceeds  of  the  sale  of  the 
personal  property,  as  stated  by  defendant, 
as  being  the  amount  which  plaintiff  should 
recover,  and  require  a  remittitur  on  his  part 
from  the  amount  of  the  verdict,  as  ren- 
dered, to  make  It  meet  this  view;  but  the 


two  were  but  parta  of  the  same  transaction, 
and  necessarily  so  closely  connected  that  it 
seems,  with  all  the  Information  which  can 
be  derived  from  the  record  before  us,  tbat 
they  must  stand  or  fall  together.  Tbis  l>e- 
ing  the  conclusion  reached,  it  follows  from 
what  has  been  hereinbefore  said  in  relation 
to  portions  of  the  proceedings  during  the 
trial  tbat  tbe  Judgment  of  the  district  court 
piust  be  reversed,  and  tbe  case  remanded. 
Reversed  and  remanded. 


DILLON  V.  STAKIN. 
(Supreme  Court  of  Nebraska.     April  16,  1895.) 
DivoKCB  — Alimony— Restoriko  Wife's  Pboi«- 

EBTT. 

1.  In  an  action  for  divorce,  where  the  hus- 
band is  a  nonresident,  served  only  by  publica- 
tion of  iKJtice.  and  he  aces  not  appear,  the  court 
has  no  jurisdiction  to  render  a  personal  judg- 
ment as  for  alimony. 

2.  Section  18,  c.  25,  Comp.  St,  providing 
that  on  dissolution  of  a  marriage  tne  court 
may  make  a  decree  restoring  to  the  wife  person- 
al estate  that  shall  have  come  to  the  husband 
by  reason  of  the  marriage,  or  awarding  to  her 
the  value  thereof,  refers  to  property  whicb  the 
law  gives  the  husband  by  reason  of  the  mai^ 
riage,  and  not  to  property  obtained  by  the 
husband  from  the  wife  by  gift  or  contract. 

3.  A  i>etition  alleging  that  a  certain  snm 
had  come  to  the  husband  by  reason  of  the  mai^ 
riage,  and  praying  restitution  thereof,  is  not 
supported  by  proof  of  money  volnntarily  ad- 
vanced by  the  wife  to  the  husband  after  tbe 
marriage. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Otoe  county;  Chap- 
man, Judge. 

Action  by  Nellie  B.  Starln  against  Oscar 
Dillon  to  have  a  Judgment  for  alimony  de- 
creed a  lien  on  defendant's  property.  Plain- 
tiff had  Judgment,  and  defendant  brings  ei> 
ror.     Reversed. 

M.  L.  Hayward,  for  plaintiff  In  error.  Jno. 
C.  Watson,  for  defendant  in  error.  Good  & 
Good,  amicl  curiae. 

IRVINE,  C.  The  record  in  this  case  dis- 
closes that  the  parties  were  married  in  Mis- 
souri In  1875.  In  1879  they  took  up  their 
residence  in  Kansas.  Some  time  thereafto'  the 
defendant  In  error  came  to  the  home  of  ber 
mother,  in  Nemaha  county.  In  this  state,  and, 
after  residing  with  her  mother  for  something 
more  than  two  years,  brought  action  In  tbe 
district  court  of  Nemaha  county  for  a  divorce, 
and  for  alimony,  or,  rather,  tor  a  divorce  and 
the  restitution  to  her  of  the  value  In  money 
of  personal  property  which  it  was  averred 
had  come  to  the  possession  of  Dillpn  by  rea- 
son of  the  marriage.  No  personal  service 
was  had  on  Dillon.  He  was  not  In  tbe  state, 
nor  was  he  a  resident  of  the  state.  Construct- 
ive service  was  held  by  publication,  and  a 
decree  allowed  granting  tbe  defendant  in  er- 
ror a  divorce,  and  giving  ber  Judgment  for 
$1,000,  which  tbe  court  found  tbe  plaintiff 
In  error  had  received  from  the  defendant  in 
error  because  of  the  marriage.     After  the 
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rendition  of  this  decree  the  defendant  in  error 
married  one  Starin  and  remoTed  to  Minnesota. 
The  plalntlfT  In  error  baa  also  married,  and 
at  the  time  tlie  present  action  was  begun 
resided  In  Arkansas.  Dillon 'a  father  died  In 
Otoe  county,  and,  Dillon  having  temporarily 
come  Into  that  county  because  of  bis  father's 
death,  the  present  action  was  there  instituted 
by  Mrs.  Starin.  The  theory  of  the  action  will 
best  appear  by  a  summary  of  the  petition. 
It  alleged  the  divorce  proceedings  in  Nemaha 
county,  and  set  out  in  extenso  the  petition  in 
that  case.  It  then  reasserted  the  truth  of 
the  allegations  of  tliat  petition.  It  pleaded 
the  decree;  that  the  Judgment  allowed  there- 
in was  not  paid;  averred  the  death  of  Dillon's 
father,  and  that  Dillon  had,  as  his  father's 
heir,  become  seised  of  certain  real  estate  in 
Otoe  county  described  In  the  petition.  The 
prayer  was  for  a  judgment  of  $1,000,  with 
interest  from  the  date  of  the  first  decree,  and 
that  such  judgment  be  charged  upon  said  real 
estate  as  a  lien  thereon.  Dillon,  in  answer, 
denied  the  truth  of  the  allegations  upon  which 
the  divorce  was  granted;  denied  that  he  had 
any  knowledge  of  those  proceedings;  averred 
tbat  he  never  received  from  the  plalntiil  any 
sum,  except  $300,  of  which  he  had  repaid 
$165,  the  remainder  having  been  consumed 
for  the  maintenance  of  the  family;  denied 
the  jurisdiction  of  the  court  to  grant  the  relief 
prayed;  and  averred  that  the  judgment  for 
money  in  the  divorce  case  was  void.  The 
case  was  tried  to  the  court  without  a  jury, 
the  court  finding  that  defendant  had  used  of 
plaintiffs  separate  property  the  sum  of  $600, 
for  which  sum,  with  interebt,  amounting  to 
$1,049.50,  judgment  was  rendered  against  the 
defendant,  and  made  a  lien  on  defendant's 
interest  in  the  land  of  his  father.  To  reverse 
this  judgment  or  decree  the  defendant  insti- 
tuted these  proceedings. 

Some  of  the  assignments  of  error  are  di- 
rected against  the  admission  of  evidence. 
These  assignments  will  not  be  noticed,  for 
the  reason  that  the  case  was  tried  to  the 
court,  and  the  admission  of  improper  evidence 
was  therefore  not  in  itself  reversible  error. 
The  assignment  tbat  the  finding  and  judg- 
ment are  not  supported  by  sufficient  evidence 
presents  the  questions  which  have  been  ar- 
gued by  counsel. 

Our  statute  (chapto:  25,  §  10,  Comp.  St.) 
provides  that  In  all  cases  of  divorce,  alimony, 
and  maintenance,  when  personal  service  can- 
not be  bad,  service  by  publication  may  be 
made  as  provided  by  law  in  other  civil  cases 
under  the  Code  of  Civil  Procedure.  This 
statute  is  wholly  ineffectual  to  sustain  a  judg- 
ment for  alimony  or  maintenance  based  upon 
service  by  publication  against  a  nonresident 
who  does  not  appear  in  the  action.  It  has 
been  many  times  decided  in  this  state  and 
elsewhere  tliat  a  .judgment  for  alimony  is  a 
judgment  in  personam.  It  is  perfectly  clear 
upon  principle,  and  thoroughly  settled  by  the 
authorities,  tliat  while  a  state  may  provide  for 
constructive  service  in  a  divorce  case,  so  that 


the  decree  rendered  will  be  valid  as  affecting 
the  status  of  the  parties,  it  is  beyond  the 
power  of  the  legislature  to  confer  Jurisdiction 
to  render  a  personal  judgment  against  a  non- 
resident in  this  manner,  and  that  a  judgment 
for  alimony  based  on  such  service  is  void. 
Bunnell  v.  Bunnell,  25  Fed.  214;  Rigney  v. 
Rlgney,  127  N.  Y.  40G,  28  N,  E.  405;  Beard 
V.  Beard,  21  Ind.  321;  Lytle  v.  LyUe,  48  Ind. 
200;  1  Am.  &  Eng.  Enc.  Law,  468,  and  casea 
there  cited.  The  same  rule  has  been  an- 
nounced in  this  state  in  Johnson  v.  Johnsour 
31  Neb.  385,  47  N.  W.  1115.  Johnson  v. 
Johnson  was  an  action  in  the  nature  of  a 
creditor's  bill,  supplemental  to  a  decree  simi- 
lar to  tliat  rendered  in  the  case  in  Nemaha 
county,  by  which  it  was  sought  to  subject 
land  belonging  to  the  husband,  but  the  title 
to  which  stood  in  the  name  of  another,  to 
the  payment  of  the  Judgment.  The  husband 
appeared  in  the  latter  proceedings,  and  a 
judgment  in  favor  of  the  wife  was  affirmed. 
But  this  was  upon  the  ground  that  Johnson's 
appearance  bad  conferred  upon  the  court  In 
these  supplemental  proceedings  jurisdiction  to 
try  anew  and  determine  the  question  of  ali- 
mony. The  decree  wis  not  based  on  that  in 
the  divorce  case,  which  was  considered  and 
treated  as  void,  so  far  as  it  was  in  personam.' 
The  character  of  the  pleadings  and  the  precise 
nature  of  the  proceedings  do  not  appear  from 
the  report  of  the  case.  The  court,  however, 
laid  stress  upon  the  fact  that  the  proceedings 
were  supplemental  to  the  divorce,  and  in  the 
same  court  which  granted  it  The  judgment 
for  $1,000  in  the  district  court  of  Nemaha 
county  was  therefore  without  jurisdiction, 
and  could  not  be  made  the  foundation  of  an 
action. 

Mrs.  Starin,  in  her  petition  in  this  case, 
clearly  counted  upon  this  judgment,  but  she 
endeavored  to  aver  at  the  same  time  facts 
constituting  a  separate  cause  of  action  by 
reasserting  the  averments  of  her  petition  In 
the  divorce  case.  It  Is  quite  clear  that  the 
district  court  considered  the  first  Judgment 
void,  and  proceeded  upon  the  theory  that  this 
was  an  original  action,  because  its  finding 
was  that  the  defendant  had  received  of  the 
plaintiff's  separate  property  $600,  instead  of 
$1,000,  as  found  in  the  divorce  case.  In  Earle 
V.  Earie,  27  Neb.  277,  43  N.  W.  118,  It  was 
held  that  courts  of  equity  have  power  to  en- 
force the  duty  of  a  husband  to  support  his 
wife.  In  an  action  for  that  purpose,  without 
reference  to  a  divorce.  In  Cocliran  v.  Coch- 
ran (Neb.)  60  N.  W.  942,  it  was  held  that 
after  a  husband  has  obtained  a  divorce  upon 
constructive  service  the  wife  may  maintain 
an  independent  action  for  alimony.  It  would 
seem,  therefore,  tjiat,  the  court  granting  the 
divorce  having  bad  no  jurisdiction  to  pass 
upon  the  property  rights  of  the  parties,  Mrs. 
Starin  might  maintain  a  separate  action  to 
determine  those  rights,  even  to  the  extent  of 
suing  for  alimony  as  such,  unless  her  sub- 
sequent marriage  defeated  the  right,— a  ques- 
tion argued  In  the  briefs,  but  one  which  it  is 
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not  necessary  to  decide.  Was  tbla  a  case  of 
that  nature?  and,  If  so,  does  the  evidence 
support  the  Judgment?  No  objection  having 
been  made  to  the  double  aspect  of  the  pe- 
tition, It  is  quite  probable  that  the  district 
court  was  Justified  in  treating  it  as  an  orig- 
inal action.  If  so,  it  must  stand  solely  upon 
the  averment  that  "personal  property  to  the 
amount  of  more  than  $3,000,  the  sole  property 
of  this  plaintifT,  has  come  to  the  said  de- 
fendant by  reason  of  the  said  marriage." 
This  averment  was  evidently  made  to  bring 
the  case  within  chapter  25,  {  18,  Comp.  St., 
providing  that  upon  the  dissolution  of  a  mar- 
riage the  court  may  malce  a  further  decree 
restoring  to  the  wife  the  whole  or  such  part 
as  it  shall  seem  Just  and  reasonable  of  the 
personal  estate  that  shall  have  come  to  the 
husband  by  reason  of  the  marriage,  or  award- 
ing to  her  the  value  thereof,  to  be  paid  by  the 
husband  in  money.  This  section  Immediately 
follows  a  section  providing  that  when  a  de- 
cree of  divorce  shall  be  granted  the  wife 
shall  be  entitled  to  the  possession  of  her  real 
estate  in  like  manner  as  if  her  husband  were 
dead.  This  act  was  passed  prior  to  the  enact- 
ment of  the  married  woman's  act,  and  It  is 
very  evident  that  the  two  sections  referred 
to  have  reference  to  the  property  rights  of 
a  husband  as  they  existed  at  common  law,  and 
that  their  object  was  to  restore  the  wife  to 
tier  property  rights  on  dissolution  of  mar- 
riage, and  prevent  the  husband  retaining  the 
I^ersonal  property  and  possession  of  the  real 
estate  thereafter.  The  language,  "personal 
-estate  that  shall  have  come  to  the  husband  by 
reason  of  the  marriage,"  means,  therefore, 
personal  property,  the  right  to  which  the  law 
casts  upon  the  husband  because  of  the  mar- 
riage. The  property  for  which  this  Judg- 
ment was  rendered  was  not  property  of  this 
character.  It  was  money  which  came  to  the 
wife  as  the  proceeds  of  land  inherited  from 
her  father.  The  marriage  gave  the  husband 
no  right  to  it.  The  evidence  shows  that  the 
wife  of  her  own  volition  paid  a  debt  of  the 
husband  therewith.  It  therefore  came  to  the 
husband  by  reason  of  a  gift  or  a  loan,— we 
do  not  determine  which,— and  not  by  reason 
of  the  marriage.  The  distinction  Is  impor- 
tant Questions  of  property  may  arise  be- 
tween husband  and  wife  In  this  state  in 
three  ways:  First  Becanse  of  the  legal  ob- 
ligation cast  upon  the  husband  to  maintain 
his  wife.  Because  of  that  obligation  the 
«ourt3.  In  a  proper  action,  may  require  the 
husband  to  pay  money  to  the  wife  for  her 
support,  regardless  of  any  business  transac- 
tions between  them.  Such  an  allowance  may 
properly  be  described  as  alimony.  Second. 
Under  sections  17  and  18  above  referred  to, 
where  the  law,  by  reason  of  the  marriage, 
has  conferred  upon  the  husband  property 
belonging  to  the  wife,  the  court  when  the 
marriage  is  disstrfved,  may  restore  such  prop- 
erty to  the  wife.  Third.  Under  the  married 
woman's  act  (Comp.  St  c.  53),  the  wife  is 
practically  emancipated,  and  may  now  enter 


Into  contractual  relations  with  her  husband. 
Such  relations  may  give  rise  to  claims  pre- 
cisely of  the  character  existing  under  similar 
circumstances  between  strangers.  Skinner 
V.  Sltinner,  38  Neb.  766,  57  N.  W.  534.  Treat- 
ing the  petition  in  this  case  In  the  light  most 
favorable  to  the  plaintiff.  It  stated  a  cause  of 
action  under  the  second  class,  whUe  the  proof 
tended  to  establish  a  cause  of  action  nnder  tbe 
third  class.  The  allegata  et  probata  must 
agree,  and,  under  a  petition  charging  a  cause 
of  action  based  purely  on  marital  rights, 
proof  of  purely  contractual  obligations  is  Ir- 
relevent    Reversed  and  remanded. 


BLUMER  T.  BENNETT  et  aL 
(Supreme  Court  of  Nebraska.     April  16,  1895.) 
Instkdotions— Exceptions  —  RaoonD  —  Fbaddc- 

liEXT  OOKVBTANCES— CBA.TTEL  IIOBTOAQB 

— BuRDBK  or  Paoor. 

1.  The  taking  of  an  exception  Is  the  act 
of  parties  or  cotmsel  in  court;  the  notation  of 
the  exception  on  the  record  is  merely  evidence 
of  the  fact 

2.  iQstrnctions  given  and  refused  are  a 
part  of  the  record,  and  need  not  be,  and  should 
not  be,  embodied  in  a  bill  of  exceptions. 

3.  The  notation  of  the  words  "Given"  or 
"Refused."  as  required  by  statute,  on  the  mar- 
gin of  the  Instmctions,  is  also  a  portion  of  the 
record  indicating  the  court's  ruling  on  the  in- 
struction, and  an  exception  is  properly  noted 
by  a  memorandum  on  the  margin  of  the  in- 
structions. 

4.  Where  counsel,  when  Instractlona  were 
given,  indicated  in  open  court  their  desire  to  ex- 
cept thereto,  and  afterwards  themselves  noted 
their  exceptions  by  a  memorandum  on  the  mar- 
gin of  the  instructions,  held,  that  the  court,  in 
overruling  a  motion  to  strike  from  the  record 
aucli  memorandum,  adopted  and  ratified  the  no- 
tation, and,  such  notation  l>eing  in  accordance 
with  the  facts,  there  was  no  error  In  the  coart's 
ruling. 

5.  Where  the  vendee  or  mortgagee  of  chat- 
tels takes  immediate  possession,  and  continuoud- 
ly  retains  possession,  in  a  contest  between  audi 
vendee  or  mortgagee  and  creditors  of  the  ven- 
dor or  mortgagor,  the  burden  of  proof  la  on  the 
creditors  to  show  both  a  fraudulent  intent  on 
the  part  of  the  vendor  or  mortgagor  and  partici- 
pation therein  on  the  part  of  the  vendee  or 
mortgagee. 

(Syllabus  by  the  C!ourt) 

Error  to  district  court,  Douglas  county; 
Scott,  Judge. 

Action  of  replevin  by  F.  L.  Blumer  against 
George  A.  Bennett  and  the  Kllpatrlck-Koch 
Dry-Goods  Company.  Defendant  company 
bad  Judgment,  and  plaintiff  brings  error.  Ke- 
versed. 

Estelle  &  Hoeppner,  for  plaintiff  In  error. 
W.  W.  Morsman,  for  defendants  In  error. 

IRVINE,  0.  The  defendants  in  error  have 
presented  a  cross  petition  In  error  to  reverse 
an  order  of  the  district  court  overruling  their 
motion  to  strike  from  the  record  notations  of 
exceptions  on  the  margin  of  the  instructions. 
Inasmuch  as  most  of  the  assignments  in  the 
pialntltTs  petition  in  error  relate  to  the  In- 
structions, it  is  necessary  to  consider  and  de- 
cide upon  the   questions  presented   by  the 
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cross  petition  before  reviewing  the  case  on  the 
principal  petition  in  error.  The  record  filed 
with  the  cross  petition  consists  of  the  mo- 
tion to  striice  from  the  record  the  notation  of 
exceptions,  and  an  order  overruling  the  same 
without  any  specific  findings.  There  is  also 
attached,  duly  settled  and  authenticated,  a 
bill  of  exceptions,  embodying  the  affidavits 
used  on  the  hearing  of  this  motion,  the  judge's 
certificate  to  this  bill  of  exceptions,  cuntaln- 
Ing  specific  findings  of  fact,  and  the  reasons 
of  the  court  for  ovoruling  the  motion.  The 
reasoning  of  the  court  Is  not  properly  a  part 
of  the  record  in  any  place,  and  the  special 
findings,  to  be  available,  should  be  embodied 
in  the  record,  and  not  in  the  bill  of  excep- 
tions. The  record  filed  with  the  plaintiff's  pe- 
tition in  error  shows  on  the  margin  of  each 
Instruction  given  or  refused  a  notation  to  the 
effect  that  plaintiff  excepts.  After  this  nota- 
tion appear  in  some*  instances  the  words 
"Scott,  Judge,"  and  from  the  affidavits  filed 
and  used  on  the  hearing  of  the  motion  to 
strike  it  appears  that  Immediately  after  the 
court  charged  the  Jury,  and  refused  the  in- 
structions which  were  refused,  counsel  on  both 
sides  arose  before  the  Jury  had  left  the  box, 
and  Indicated  their  desire  to  take  exceptions; 
that  one  of  plaintiff's  attorneys  stated  that 
he  Intended  to  take  exception  to  the  instruc- 
tions given,  and  to  the  refusal  to  give  rhose 
by  him  requested,  and  that  the  court  remark- 
ed that  no  foi-mal  exceptions  need  be  taken 
at  that  time^  bat  might  be  taken  any  time 
within  three  days  after  the  verdict;  that 
counsel  acquiesced  in  that  ruling,  and  very 
soon  afttf  the  verdict  was  returned  one  of 
plaintiff's  attorneys  went  to  the  clerk's  of- 
fice, and  himself  made  the  notations  referred 
to  on  the  margin  of  the  instructions.  The  de- 
fendants in  error,  in  support  of  theh:  cross 
petition,  argue  that  the  notation  of  the  ex- 
ceptions by  counsel  was  unauthorized,  and  of 
no  avail;  that  the  Instructions  should  be  in- 
corporated In  the  bill  of  exceptions,  and  are 
not  part  of  the  record,  or,  if  the  Instructions 
themselvea  are  a  part  of  the  record,  that  the 
exceptions  thereto  are  not,  and  must  appear 
by  bill  of  exceptions,  and  not  by  the  trans- 
cript. In  order  to  come  to  a  consideration  of 
these  points  it  Is  necessary  to  refer  to  the 
statutes.  Chapter  19,  {  52,  Comp.  St,  makes 
it  the  duty  of  the  Judges  to  reduce  their  char- 
ges to  writing,  unless  the  same  be  waived  in 
open  court,  "and  so  entered  in  the  record  of 
said  case."  Section  53  provides  for  the  mod- 
ification of  instructions  requested  by  the  use 
of  such  cbaractwizing  words  as  "changed 
thus,"  "which  words  shall  themselves  indi- 
cate that  the  same  was  refused  as  demanded." 
Section  M  requires  the  court  to  read  the  In- 
structions given  to  the  Jury,  to  announce  them 
as  given,  and  to  announce  as  refused  all  those 
which  are  refused,  and  to  write  the  words 
"GlTen"  or  "Befused."  as  the  case  may  be, 
on  the  margin  of  each  instruction.  Section  55 
requires  all  instructions  to  be  filed  by  the 
cleric,  and  provides  that  "such  instructions 


shall  be  preserved  aa  part  of  the  record  of 
the  cause  in  which  they  were  given."  Section 
307  of  the  Ck>dc  of  Civil  Procedure  defines  an 
exception  as  "an  objection  taken  to  a  de- 
cision of  the  court  upon  a  matter  of  law." 
Section  308  requires  the  party  objecting  to  the 
decision  to  except  at  the  time  the  decision 
is  made.  Section  310  provides  that  where  the 
decision  objected  to  is  entered  on  the  record, 
and  the  grounds  of  objection  appear  In  the 
entry,  the  exception  may  be  taken  by  the 
party  causing  to  be  noted  at  the  end  of  the 
decision  that  he  excepts.  In  Eaton  t.  Car- 
ruth,  11  Neb.  231,  9  N.  W,  58,  It  was  said  that 
the  instructlona  are  properly  matters  of  rec- 
ord In  this  state,  and  should  not  be  embodied 
in  a  bill  of  exceptions.  Practically  the  same 
language  was  used  In  Paper  Co.  v.  Banks, 
15  Neb.  20,  16  N.  W.  833.  It  may  be  conceded 
that  the  expressions  in  both  cases  were  mere 
dicta.  But  they  have  been  followed  in  prac- 
tice for  many  years,  and,  havhig  become  a 
rule  of  practice,  should  not  be  departed  from 
without  the  gravest  reasons  for  so  doing.  We 
do  not  think  such  reasons  exist  On  the  con- 
trary, we  are  clearly  convinced  that  the  rule 
announced  in  those  cases  is  correct.  The  sec- 
tions from  chapter  19  referred  to  make  it  too 
plain  for  construction  that  the  instructions, 
on  being  filed,  became  a  part  of  the  record. 
If  so,  they  need  not  be,  and  shoqld  not  be, 
embodied  in  a  bill  of  exceptions,  because  the 
ot&ce  of  the  bill  of  exceptions  is  to  bring  into 
the  record  what  otherwise  would  not  there 
appear.  So,  too,  section  54  of  chapter  19  requires 
the  court  to  write  the  word  "Olven"  or  "Re- 
fused," as  the  case  may  be,  on  the  margin 
of  Instructions.  This  is  made  the  more  mani- 
fest by  the  provision  of  section  53,  whereby 
the  use  of  characterizing  words  in  modifying 
an  Instruction  requested  Is  made  equivalent 
to  the  use  of  direct  words  showing  that  the 
Instruction  as  requested  was  refused.  We 
therefore  bold  that,  construing  these  sections, 
the  instructions  given  and  refused  are  a  part 
of  the  record,  aAd  that  the  marginal  notes 
by  the  Judge,  indicating  his  ruling  thereon, 
become  also  a  part  of  the  record,  as  much  so 
as  a  Journal  entry  embodying  a  ruling  of  the 
court,  and  that,  therefore,  neither  the  instruc- 
tions nor  the  action  of  the  court  thereon  need 
be  or  should  be  embraced  in  the  bill  of  excep- 
tions. 

Passing  on  to  the  requirements  of  the  Code 
In  regard  to  exceptions,  we  note  first  that  it 
is  not  required  that  in  objecting  or  excepting 
to  a  ruling  on  the  instructlona  any  specific 
reason  need  be  given.  Therefore,  the  Instruc- 
tion and  the  decision  of  the  court  in  giving 
and  refusing  It  appearing  of  record,  it  is  suf- 
ficient, under  section  310,  In  order  to  note  an 
exception  thereto,  that  the  party  excepting 
should  cause  it  to  be  noted  at  the  end  of  the 
decision.  We  do  not  think  that  this  section 
is  Important,  so  far  as  it  applies  to  the  mere 
place  of  notation;  but,  even  If  the  notation 
must  be  at  the  end  of  the  decision,  and  no- 
where else,  in  the  case  of  instructions  the  end 
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of  tbe  decision  would  be  the  end  of  the  court's 
marginal  note.  Tbe  exception  is  the  act  of 
the  party  at  the  time  of  the  ruling  complained 
of.  The  notation  Is  merely  the  evidence  of 
such  action;  the  excluslre  evidence,  it  Is  true, 
but  still  merely  evidence,  and  not  the  main 
t&ct  Now,  It  appears  from  the  proof  offered 
that  counsel  did  as  much  as  could  be  done 
when  the  court  ruled  upon  the  instructions. 
Counsel  arose,  and  announced  their  desire  to 
take  exceptions,  and,  apparently,  before  they 
were  permitted  to  make  the  exceptions  speci- 
fic, the  court  stopped  them.  The  allowance 
of  an  exception  is  not  within  the  discretion 
of  the  trial  Judge.  A  party  is  entitled  to  an 
exception  as  a  matter  of  right  The  court 
cannot  refuse  It,  nor  can  the  court,  by  Indi- 
rection,—as  by  refusing  to  listen  to  counsel,— 
deprive  a  party  of  the  benefit  of  exceptions. 
The  trial  Judge  in  this  case  did  not  undertake 
to  prevent  the  noting  of  exceptions.  He 
merely  resorted  to  a  practice  which  the  writer 
Imows  to  be  In  general  use,  and  which  has 
strong  points  In  Its  favor  of  delaying  the 
noting  of  exceptions  until  after  the  Jury  re- 
tires. We  think  counsel  must  be  considered 
as  having  done  what  they  stated  they  de- 
sired to  do,  and  what  they  had  a  right  to  do 
at  the  time  the  court  interposed,  and  that  tbe 
notation  of  the  exceptions  after  the  verdict 
was  returned  was  merely  entering  of  record 
the  evidence  of  what  had  been  done  at  the 
time  of  the  court's  rulings.  Nor  do  we  think 
that  in  this  case  the  fact  that  the  notations 
were  made  by  counsel  was  Important.  The 
court  might  have  made  the  notations  at  the 
time  coimsel  stated  their  exceptions.  The 
court  might  have  made  the  notations  after- 
wards, or  directed  the  clerk  so  to  do,  in  order 
that  tbe  record  might  disclose  the  exceptions 
which  had  actually  been  taken.  It  was  ir- 
regular for  counsel  themselves  to  make  the 
notations;  but,  inasmuch  as  the  court  might 
have  made  them,  or  might  have  directed  their 
maldng,  when  the  court  overruled  the  motion 
to  strike  off  these  notations  it  In  effect  rati- 
fied and  adopted  the  act  of  counsel.  The  rec- 
ord, as  it  stands  now,  is  in  this  respect  In  ac- 
cordance with  the  facts  as  disclosed  by  the 
bill  of  exceptions.  The  court  did  not  err  In 
overruling  defendant  In  error's  motion,  and 
its  action  Is  In  that  respect  affirmed. 

We  now  come  to  a  consideration  of  the 
plalntlfTs  petition  in  error.  The  action  was 
one  in  replevin  by  Blumer  against  the  sheriff 
of  Douglas  county  to  recover  the  possession 
of  a  stock  of  merchandise  which  had  been 
levied  upon  by  the  sheriff  under  a  writ  of  at- 
tachment sued  out  by  the  Kilpatrick-Koch 
Dry-Ooods  Company  against  one  Luchsinger. 
The  plaintiff  claimed  under  an  instrument  ex- 
ecuted by  Luchslnger  in  form  of  a  bill  of  sale, 
containing  the  following  provision:  "Tbe  said 
F.  L.  Blumer  agrees  to  take  immediate  pos- 
session of  tbe  said  property,  to  sell  the  same 
at  retail  In  the  usual  course  of  trade,  and  to 
account  to  tbe  said  Fred  Luchslnger  for  any 
sum  or  surplus  there  may  be  over  the  said 


amount  of  money  first  above  named,  and  the 
expenses  of  keeping  said  property,  and  sell- 
ing the  same,  as  aforesaid."  This  Instniment 
was  given  ostensibly  to  secure  the  payment  of 
a  debt  from  Luchslnger  to  Blumer,  and  there 
Is  evidence  tending  to  show  tliat  Blumer  took 
Immediate  possession  under  the  bill  of  sale, 
and  retained  possession  until  the  levy  of  the 
attachment  The  sheriff  and  the  KUpatrlA:- 
Koch  Dry-Ooods  Company,  which  was  al- 
lowed to  Intervene,  contended  that  the  convey- 
ance to  Blumer  was  In  fraud  of  creditors.  Tbe 
court  instructed  the  Jury,  in  the  first  Insttnc- 
tion  given,  that  the  burden  of  proof  was  apon 
the  plaintiff  to  establish  by  a  preponderance 
of  the  evidence  that  he  was  entitled  to  tbe 
possession  of  the  property,  and  that  In  deter- 
mining that  question  tbe  Jury  should  deter- 
mine under  the  evidence— First,  the  purpose 
for  which  the  instrument  already  described 
was  given  and  accepted;  and,  second,  wheth- 
er It  was  given  to  secure  a  bona  fide  debt 
The  instrument  was  In  all  respects  similar  in 
form  to  that  under  consideration  In  Sloan  t. 
Cobura,  26  Neb.  607,  42  N.  W.  726.  It  waa 
held  In  that  case  that  such  an  Instrument  was. 
In  effect  a  chattel  mortgage,  and  that  it  -was- 
mot  void  on  Its  face.  The  fact  of  the  execu- 
tion and  delivery  of  the  Instrument  was  ad- 
mitted of  record,  and,  as  we  have  said,  there- 
was  proof  tending  to  show  that  Blumer  took 
Immediate  possession  thereunder.  There  was- 
established  a  conveyance  in  fact  and  in  form, 
and,  if  immediate  possession  was  taken  by 
Blumer,  the  presumption  was  that  the  convey- 
ance was  In  good  faith.  Fraud  is  never  pre- 
sumed, but  must  be  proved  by  the  party  al- 
leging It.  The  burden  is  on  one  attacking 
the  validity  of  a  transaction  to  establish  its 
Invalidity.  Clemens  v.  BriUhart,  17  Neb.  335, 
22  N.  W.  770.  To  this  rule,  in  such  cases  as 
the  present  our  statute  (chapter  32,  i  11, 
Comp.  St)  creates  one  exception,  to  wit  that 
where  a  conveyance  of  chattels  or  mortgage 
thereon  is  not  accompanied  by  an  immediate 
change  of  possession,  and  followed  by  con- 
tinued possession  In  the  grantee,  such  convey- 
ance or  mortgage  Is  presumably  fraudulent  as 
against  creditors,  and  throws  upon  the  grantee 
the  burden  of  showing  that  it  was  made  In 
good  faith,  and  without  Intent  to  defraud. 
There  could  be  no  Inference  from  the  instruc- 
tion quoted,  except  that,  regardless  of  the 
evidence  tending  to  show  a  change  of  pos- 
session, the  burden  of  proof  was  put  on  plain- 
tiff to  establish  his  good  faith.  The  second 
instruction  is  open  to  the  same  objection. 
The  fifth  instruction  is  as  follows:  "(5)  The 
burden  Is  cast  upon  the  plaintiff  to  satisfy 
you  by  a  preponderance  of  the  evidence  that- 
he  paid  a  consideration  for  the  execution  of 
the  instrument  under  which  he  claims  the- 
right  to  the  possession  of  the  goods  and  chat- 
tels in  controversy.  If  the  pUtintlff  has  sat- 
isfied you  by  a  preponderance  of  tbe  evidence 
in  the  case  that  the  instrument  under  which 
he  claims  possession  of  the  property  was 
based  upon  a  valuable  eonslderatlon,  then  the 
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burdoi  of  proof  Is  cast  npon  the  defendant 
to  show  by  a  preponderance  of  the  evidence 
that  the  instrument  was  given  by  Luchslnger 
for  the  purpose  of  cheating  and  defrauding 
his  other  creditors;  and.  If  the  testimony  does 
BO  satisfy  you  by  a  preponderance  of  the  evi- 
dence, then  It  becomes  Incumbent  on  the 
plaintiff  to  satisfy  you  by  a  preponderance  of 
the  evidence  that  he,  the  plaintiff,  did  not 
participate  in,  or  have  knowledge  of,  sncb 
fraudulent  intent  and  purpose  of  said  Lnch- 
singer,  and  that  he,  the  plaintiff,  took  the  in- 
strument In  good  faith,  and  for  the  puri)ose 
of  securing  a  bona  fide  then-existing  debt 
from  Luchslnger  to  him."  It  Is  doubtful 
whether  the  direct  instructions  in  the  first 
and  second  paragraphs,  that  the  burden  was 
on  plaintiff  to  show  good  faith,  could  be  cor- 
rected by  a  subsequent  tustructlon,  stating  the 
rule  correctly;  but,  even  if  they  could,  this 
fifth  paragraph  did  not  state  the  rule  correct- 
ly. It  Is  not  the  law  that  the  burden  of  proof 
of  fraud  depends  solely  upon  the  existence  of 
a  valuable  consideration,  nor  is  It  the  law  that 
when  a  creditor  has  established  a  fraudulent 
intent  on  the  part  of  the  debtor  the  burden 
shifts,  and  the  grantee  is  required  to  show 
that  he  did  not  participate  In  such  fraudulent 
intent  On  the  contrary,  except  Itf  cases 
where  the  burden  Is  on  the  party  claiming 
under  the  conveyance  to  establish  his  good 
faith,  a  creditor  attacking  the  conveyance 
must  show  by  a  preponderance  of  the  evi- 
dence both  that  the  grantor  was  actuated  by 
a  fraudulent  intent,  and  that  the  grantee  par- 
ticipated therein,  or  had  notice  thereof.  For 
the  errors  referred  to,  the  Judgment  must  be 
reversed,  and  the  cause  remanded.  Reversed 
and  remanded. 


O'ROURKB  V.  BURKB  et  al. 
(Snpreme  Court  of  Nebraska.     April  16,  1893.)  ^ 

BUILDINO  COKTBAOT— COSSTUCCTIOS  —  PaTMBSTS 

— Chanoe  op  Plans— Rights  op  Goarastor. 

1.  In  a  building  contract  it  was  provided, 
in  effect,  thnt  a  part  of  the  compenaation  might 
be  paid  on  the  pay  roll  every  two  weeks  as  the 
work  progressed,  and,  furthermore,  that  in  case 
of  payment  a  certificate  should  be  obtained  from 
the  architect  among  other  things,  to  the  effect 
that  be  considered  the  payment  due.  Bdd, 
that  to  the  amount  of  payments  of  the  pay  rolls 
innde  witliout  the  required  certificate  the  guar- 
antor of  compliance  with  the  terms  of  his  agree- 
ment by  the  contractor  was  discharged. 

2.  The  reservation  of  the  right  at  his  own 
option  to  make  payments  by  assuming  lumber 
hills  of  necessity  excluded  the  inference  there- 
from tbnt  the  proprietor  assumed  payment  of 
lumber  bills  of  ue  existence  of  which  he  had  no 
knowledge. 

3.  The  restfvation  of  the  right  to  .make 
changes  in  plans  to  be  followed  in  the  erection 
of  a  building  implies,  as  against  a  mere  guaran- 
tor of  performance  by  the  contractor  for  the 
erection  of  sudi  building,  that  the  changes  shall 
be  such  as  reasonably  might  be  considered  as 
within  the  oontemplation  of  the  imrties  princi- 
pal at  the  time  such  building  contract  was  en- 
tered into. 


(Syllabus  by  the  C!ourt.) 
v.t)3N.W.no.l— 2 


Enx»-  to  district  court,  Douglas  county; 
Davis,  Judge. 

Action  by  John  N.  Burke  against  D.  A. 
Way  and  John  J.  O'Rourke  on  a  building 
contractor's  bond.  Plaintiff  had  Judgment, 
and  defendant  O'Rourke  brings  error.  Re- 
versed. 

Chas.  Offutt,  for  plaintiff  In  error.  F.  A. 
Brogan,  for  defendants  In  error. 

RTAN,  O.  This  action  was  brought  In  the 
Douglas  county  district  court  by  John  N. 
Burke  against  D.  A.  Way,  the  principal,  and 
John  J.  O'Rourke,  his  surety,  on  a  building 
contractor's  bond  which  had  been  executed 
to  Mr.  Burke.  There  were  alleged  In  the  pe- 
tition several  failures  of  the  principal  to  p«v 
form  according  to  the  terms  of  bis  contract, 
followed  by  a  prayer  for  Judgment  for  $1,- 
600,  the  penal  sum  named  In  the  bond  sued 
on.  There  was  a  verdict  for  the  sum  of 
$950.  on  which  the  Judgment  now  complained 
of  was  duly  rendered  against  O'Rourke,  who 
alone  defended.  The  contract  for  the  faith- 
ful performance  of  the  terms  of  which  the 
above  bond  was  entered  into  was  dated  May 
12,  1S91.  It  required  D.  A.  Way,  on  or  be- 
fore June  24,  1891,  to  build  to  completion  a 
certain  hotel  and  handball  court  according 
to  the  requirements  of  certain  plans  and  spec- 
ifications therein  referred  to.  The  principal 
contentions  which  we  shall  consider  were  as 
to  the  manner  In  which  payments  of  the 
amounts  due  under  such  contract  should  be 
made.  The  contract  itself  was  prepared  for 
signature  by  filling  out  the  blanks  In  a  print- 
ed form.  This  was  done  by  an  architect  In 
sucb  a  manner  as  to  render  applicable  Mrs. 
Quickly's  description  of  bad  language  as  an 
"abusing  of  God's  patience  and  the  king's 
EnnHsh."  It  Is  a  well-recognized  rule  that 
where  a  printed  form  has  been  filled  out  the 
written  language  controls  that  which  is  print- 
ed. The  difficulty  of  determining  Just  what 
was  agreed  can  be  Illustrated  only  by  quot- 
ing the  exact  written  language,  with  Its  de- 
fective orthography,  its  misplaced  capital 
letters,  and  absence  of  punctuation,  Just  as 
they  exist  The  provisions  as  to  payments 
were  in  the  following  partly  printed  and 
partly  written  language,  that  which  was 
written  being  indicated  by  the  use  of  Italics: 

"John  Bnrk  •  •  •  will  well  and  truly 
pay,  or  cause  to  be  paid  unto  the  part—  of 
the  first  part  or  unto  D.  A.  Way  heirs  exec- 
utors administrators  or  assigns  the  sum  of 
12148.80  eenfg  Dollars  lawful  money  of  the 
United  States  of  America  In  manner  follow- 
ing: On  the  — 1891  $tl4S.80  eenU—  the  firtt 
payment  in  t  weela  or  Hu  pay  Role  Btery  two 
vteekt  at  the  work  progrette*  and  John  Burk  R«- 
tertes  (Tie  wright  to  asomei  the  lumber  Billt  But  to 
keep  Back  two  hundred  dollart  vntitt  the  work  i» 
all  complete  and  excepted  when  the  building  is  all 
complete  and  after  the  expiration  of  10  days 
when  all  the  Drawings  and  Specifications 
liave  been  returned  to  J.  W.  BoUeau  Archi- 
tect: 
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"Provided  that  In  each  case  of  the  said 
payments  a  certificate  shall  be  obtained  from 
and  signed  by  J.  W.  BoUean  Architect  to 
the  effect  that  the  work  Is  done  In  strict  ac- 
cordance with  the  Drawings  and  Specifica- 
tions and  that  he  J.  W.  Bolleau  considers  the 
payment  properly  due  etc." 

In  the  petition  It  was  alleged  "that  during 
the  progi-ess  of  said  work  the  plaintiff  paid 
to  the  said  Daniel  A.  Way,  upon  the  written 
certificate  of  plalntlfTs  architect,  the  sum  of 
seven  hundred  and  sixty-eight  dollars  and 
'five  cents  ($768.05)."  In  the  answer  there 
was  pleaded  an  entire  failure  to  require  a 
■certificate  of  the  architect  showing  that  the 
work  bad  been  done  In  the  manner  required, 
or  that  J.  W.  Bolleau  considered  payments 
properly  due.  By  reply  the  plaintiff  denied 
that  he  was  required  by  the  terms  of  the  con- 
tract to  make  said  payments  to  the  plaintiff 
for  the  purpose  of  paying  the  pay  roil  only 
upon  the  production  of  a  certificate  from  the 
architect,  and'  alleged  the  fact  to  be  that  no 
•certificate  was,  by  the  terms  of  said  con- 
tract, required  to  be  obtained  from  the  said 
-architect  for  the  payment  of  the  amount  nec- 
"Cssary  for  the  pay  roll  every  two  weeks  dur- 
ing the  progress  of  the  said  work,  and  that 
each  and  every  payment  made  to  the  con- 
tractor during  the  progress  of  said  work  was 
made  upon  orders  signed  by  the  architect. 
At  random  from  the  bill  of  exceptions,  we 
quote  some  of  the  orders  on  which  payments 
were  made,  to  wit:  "Mr.  John  Burk  please 
pay  to  the  contractor  D.  A.  Way  the  sum  of 
.$100.00  as  estimate  on  building.  J.  W.  Bol- 
Jeau."  "Mr.  John  Bork  please  pay  to  J  G 
Pottinger  the  sum  of  $25.40  J.  W  Bolleau 
Superintendent  Charge  the  same  to  plaster 
account"  "Mr  John  Bork  pay  D  A  Way  five 
dollars  on  account  O.  K.  J  W  Bolleau 
Superintendent."  "John  Bork  please  pay  to 
D.  A.  Way  the  sum  of  $246.90  J.  W.  Bolleau 
on  building  Superintendent."  The  above  are 
samples  of  such  orders  as  were  In  evidence, 
and  from  the  testimony  of  witnesses,  and 
the  averments  of  the  reply  above  referred 
to.  It  Is  quite  evident  that  whatever  else  were 
.  Issued  by  Mr.  Bolleau  precedent  to  payments 
were  In  the  same  style.  It  must  therefore 
be  accepted  as  beyond  question  that  each 
payment  on  the  pay  rolls  was  made  without 
obtaining  a  certificate  from  the  architect  as 
to  how  the  work  had  been  done,  and  that  he 
•considered  the  said  payment  properly  due. 
As  we  understand  the  written  language  quot- 
•ed  from  the  contract,  the  terms  were  that  the 
first  payment  was  to  be  made  In  two  weeks 
•to  D.  A.  Way,  or  the  pay  roll  (to  be  paid  to 
D.  A.  Way)  every  two  weeks  as  tlie  work 
progressed.  In  other  words,  Mr.  Burke  was 
to  make  payments  according  to  the  pay  rolls 
at  intervals  of  two  weeks  as  the  work  pro- 
gressed. By  the  printed  proviso  It  was  fur- 
ther required  that,  as  evidence  that  each  pay 
roll  showed  correctly  what  was  payable, 
there  should  be  obtained  a  certificate  of  the 
architect  that  he  considered  the  sum  shown 


by  the  pay  roll  as  at  the  Ume  properly  dae. 
If  at  the  time  this  suit  was  brought  the 
plaintiff  had  in  his  hands  money  due  for  la- 
bor done  under  the  above  contract,  be  could 
not  recover  from  the  surety  the  amount  with- 
held from  the  prlnclpaL  If  that  money  was 
at  one  time  in  his  hands,  and  be  paid  it  to 
the  principal,  he  must,  to  entitle  himself  to 
a  recovery  as  against  the  surety  pro  tanto, 
be  able  to  show  that  the  payment  to  the 
principal  was  not  In  disregard  of  the  terms 
of  the  contract  as  to  which  the  surety  sns- 
tained  the  relation  of  guarantor.  As  was 
said  In  Brennan  v.  Clark,  29  Neb.  385,  45  N. 
W.  472:  "The  rule  Is  well  settled  that  a  sure- 
ty is  bound  in  the  manner  and  to  the  extent 
provided  in  the  obligation  executed  by  him, 
and  no  further."  See,  also.  Bell  v.  Paul.  35 
Neb.  240,  52  N.  W.  lUO,  wherein  It  was  held, 
under  a  contract  restricting  iwyments  to  85 
per  cent  of  the  amounts  of  work  done  as 
shown  by  estimates  of  the  architect,  that 
payments  In  excess  of  85  per  cent,  without 
consent  of  the  surety  or  estimate  by  the  ar^ 
chltect  discharged  such  surety.  The  same 
principle  was  recognized  in  Hayden  t.  Cook, 
34  Neb.  670,  52  N.  W.  1G5.  In  the  case  at 
bar  It  was  not  shown  that  there  was  erer 
made  by  the  architect  a  certificate  which 
would  justify  payment  of  the  amount  of  any 
fortnightly  pay  roll.  Payment  without  such 
certificate  was,  as  against  the  surety,  as 
though  there  was  no  payment  whatever.  As 
It  Is  undisputed  that  the  verdict  was  reached 
upon  the  assumption  that  such  payments  as 
were  made  upon  the  pay  rolls  were  properly 
made,  the  Judgment  of  the  district  court 
must  be  reversed. 

As  to  the  construction  to  be  given  to  the 
language  whereby  Mr.  Burke  reserved  the 
right  to  assnme  the  lumber  bills,  we  are  of 
opinion  that  the  district  court  properly  held 
that  the  lumber  bills  contemplated  were  such 
as  were  known  to  Mr.  Burke,  for  it  could 
hardly  have  been  expected  that  he  would  un- 
dertake to  exercise  a  right  of  option  as  to 
that  of  the  existence  of  which  he  was  ig- 
norant The  amount  of  the  pay  rolls  and  of 
the  lumber  bills  In  the  aggregate  assumed, 
however,  should  not  have  been  In  excess  of 
$1,943.80;  that  Is  to  say,  there  should  have 
been  held  back  by  Burke  the  sum  of  $200. 
On  his  theory,  as  we  understand  It,  this  was 
done.  In  the  contract  between  Mr.  Way  and 
Mr.  Burke  was  the  following  provision: 
"Third.  Should  the  proprietor  at  any  time 
during  the  progress  of  the  said  works  require 
any  alterations  of,  deviations  from,  additions 
to,  or  omissions  In  the  said  contract  specifica- 
tions or  plans,  he  shall  have  the  right  and 
power  to  make  snob  change  or  changes,  and 
the  same  shall  in  no  way  Injuriously  affect  or 
make  void  the  contract  but  the  difference 
for  work  omitted  shall  be  deducted  from  the 
amount  of  the  contract  by  a  fair  and  reason- 
able valuation;  and  for  additional  work  re- 
quired In  alterations,  the  amount,  based  up- 
on the  same  prices  at  which  the  contract  Is 
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taken,  shall  be  agreed  upon  before  commen- 
cing additions  as  provided  and  hereinafter 
as  set  fortb  In  article  N&  6;  and  sncb  agree- 
ment shall  state  also  the  extension  of  time  (if 
any)  whlcb  is  to  be  granted  by  reason  there- 
of." In  the  construction  of  the  building 
changes  were  made,  which  involved  greater 
cost  than  was  originally  contemplated,  but 
these  changes,  In  advance,  were  arranged  for, 
between  Mr.  Way  and  Mr.  Burke,  consistent- 
ly with  the  provisions  of  their  contract  In 
respect  thereto.  The  surety  nevertheless 
contends  that  tlM  departure  from  the  plans 
and  specifications  operated  to  relieve  him  of 
liability.  The  instructions  of  the  court,  very 
aptly  defining  the  rights  of  the  surety  in 
this  respect,  were  in  the  following  language: 
"lou  are  instructed  that  under  the  contract 
the  parties  thereto  had  a  right  to  agree  to  al- 
terations, additions,  or  changes  in  the  build- 
ing without  avoiding  the  contract,  but  that, 
in  such  case,  if  such  changes  or  additions  in- 
creased the  cost  of  the  building,  the  amount 
thereof  should  be  added  to  the  contract  price, 
and  the  .plaintiff  would  become  liable  to  pay 
for  such  Increased  cost,  provided,  however, 
that  if  such  changes  unreasonably  increased 
the  cost  of  the  building  beyond  what  might 
reasonably  be  within  the  contemplation  of 
the  parties  at  the  time  of  making  the  con- 
tract, such  unreasonable  changes  would  have 
the  effect  of  discharging  the  surety.  It  is 
for  you  to  say  whether  the  changes  and  ad- 
ditions shown  by  the  evidence  were  unrea- 
sonable, or  such  as  would  not  ordinarily.  In 
n  building  contract  of  this  character,  be  con- 
sidered as  likely  or  probable.  If  you  be- 
lieve from  the  evidence  that  such  changes 
and  additions  were  unreasonable,  you  should 
find  for  the  defendant,  O'Rourke.  If,  howev- 
er, you  believe,  considering  all  of  the  circum- 
stances, that  they  were  reasonable,  and  such 
ns  would  be  likely  to  arise  in  contracts  of 
this  nature,  the  defendant,  O'Rourke,  would 
not  on  that  account  be  discharged.  In  con- 
sidering whether  the  changes  were  reasona- 
ble or  not,  you  may,  in  connection  with  all 
the  circumstances,  take  Into  consideration  the 
relative  cost  of  the  building  as  originally 
planned  and  of  the  amount  of  the  changes 
made  in  the  plans."  The  surety  could  not 
I)roperly  ask,  in  the  face  of  express  provi- 
sions admitting  of  changes  being  made,  that 
he  should  be  protected  against  such  changes, 
so  long  as  they  were  reasonable,  and  such  as 
when  the  contract  was  made  might  have 
been  contemplated  as  falling  within  the  res- 
ervation of  the  right  to  make  changes  as 
above  expressed.  For  the  reasons  hereinbe- 
fore stated,  the  judgment  of  the  district  court 
l8  reversed. 


BLGUTTBR  v.  DRISHAUS. 
^Supreme  Ooort  of  Nebraska.     April  3,  1895.) 

Landlobd  ahs  Tssaxt  —  Vacatioh  bt  Tbkant 

WITBOUT  Notice. 
A  landlord,  by  accepting  without  objec- 
tion the  possession  of  Imaged  premises,  may  be 


deemed  to  have  waived  such  right  as  other- 
wise he  might  have  had  to  insist  upon  notice  of 
his  tenant's  intention  to  quit,  even  though  be- 
fore such  acceptance  of  possession  tiie  landlord 
had  notified  the  tenant  that  he  would  insist  up- 
on such  notioe. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Scott,  Judge. 

Action  by  Charles  S.  Elgutter,  administra- 
tor, against  Herman  Drlshaus  for  rent  un- 
der a  lease.  Defendant  had  Judgment,  and 
plaintiff  appeals.    Affirmed. 

C.  S.  Elgutter,  for  plaintiff  in  error.  Mc- 
Cabe,  Wood  &  Elmer,  for  defendant  in  error. 

RYAN,  C.  By  the  terms  of  a  written  con- 
tract between  the  parties  to  this  action,  the 
appellant  leased  to  the  appellee  certain  de- 
scribed real  property  in  Omaha,  at  a  month- 
ly rental  of  $35.  The  term  of  the  lease  was 
one  year,  beginning  August  15,  1890.  After 
the  expiration  of  this  particular  year,  the  ap- 
pellee continued  to  occupy  the  premises, 
paying  in  advance  monthly  rent  at  the  rate 
above  stipulated.  The  last  of  these  pay- 
ments was  made  about  February  1,  1892. 
On  the  3d  day-  of  the  month  last  named  ap- 
pellee sent  to  appellant  a  communication  in 
the  following  language:  "Omaha,  Feb.  3d, 
'02.  Charles  Elgutter,  Esq.,  Omaha,  Neb.— 
Dear  Sir:  I  beg  to  Inform  you  that  I  have 
rented  a  new  house,  and  Intend  to  move  by 
Feb.  15th.  I  regret  that  I  have  no  time  to 
give  you  longer  notice,  and  you  are  at.  lib- 
erty to  put  a  sign  up  now,  and  shall  be 
pleased  to  show  anybody  the  house  while 
we  occupy  It  Should  the  weather  be  very 
severe  by  that  date,  and  I  be  compelled  to 
remain  In  the  house  a  few  days  longer,  I 
trust  it  will  be  satisfactory  if  I  pay  you  rent 
up  to  the  date  I  move,  unless,  of  coufbe,  you 
should  have  rented  it  by  the  15tb.  Please 
state  If  this  is  satisfactory,  and  oblige, 
yours,  truly,  H.  Drisbaus."  On  the  day  fol- 
lowing the  last  above  date  appellant  sent 
the  following  reply  to  the  appellee:  "Feb. 
4,  1892.  Mr.  H.  Drlshaus,  City— Dear  Sir: 
In  reply  to  yours  of  the  3d,  relative  to  va- 
cating the  house,  it  will  be  necessary  for  me 
to  require  of  you  the  usual  and  statutory  no- 
tice of  one  month.  Trusting  this  Is  satisfac- 
tory, I  am,  yours,  truly,  Charles  S.  Elgut- 
ter." Before  February  15,  1892,  appellee  re- 
moved from  the  aforesaid  premises,  and 
sent  to  appellant  the  keys  of  the  house  situ- 
ated thereon.  Appellant  accepted  said  keys 
without  further  protest  or  communication  to 
appellee,  and  entered  upon  said  premises, 
and  began  making  repairs  for  his  own  in- 
terest, without  notice  to  appellee.  This  ac- 
tion was  brought  to  recover  $35  as  rent  for 
the  month  which  followed  February  15, 
1892,  on  the  theory  that  the  appellee  was 
bound  in  advance  to  give  SO  days'  notice  to 
terminate  his  liability  for  rent.  There  was 
a  Judgment  in  the  district  court  of  Douglas 
county  in  favor  of  the  defendant  There  Is 
in  the  above  facts  sufflclcut  evidence  of  a 
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walTer  of  the  technical  right  to  Insist  npon 
30  'days'  notice  of  an  Intention  to  quit  to  Jns- 
tlfy  a  finding  In  the  district  court  In  favor 
of  the  appellee,  even  If  that  right  existed,  a 
point  which  we  do  not  feel  called  upon  to 
determine.  The  Judgment  of  the  district 
court  Is  afllrmed. 


SNYDER  et  al.  T.  DANGLER. 
(Supreme  Court  of  Nebraska.     April  4,  1895.) 
Fraodulbst  Convetancbs  —  What  Cosstitotbs 

— BCRDBS  OF  PhOOT. 

1.  Where  a  sale  of  goods  ii  not  followed 
b^  an  actual  and  eontinned  change  of  posses- 
sion, the  presumption  is  that  the  sale  was  made 
with  the  intention  of  hindering,  delaying,  or  de- 
frnuding  creditors  of  the  vendor,  and  in  a  con- 
test with  such  creditors  the  burden  is  on  the 
Tendee  to  prove  that  he  purchased  in  good  faith 
and  for  value. 

2.  Therefore,  where  there  was  evidence  In 
a  contest  between  a  vendee  and  creditors  of  the 
vendor  tending  to  show  that  there  had  been  no 
change  of  possession,  it  was  error  to  instruct 
the  jury  that  the  burden  of  proof  was  on  the 
creditors  to  establish  fraud. 

3.  A  conveyance  of  goods  for  the  purpose, 
on  the  part  of  the  vendor,  known  to  the  vendee, 
of  hindering,  delaymg,  or  defrauding  creditors, 
is  void  as  to  sucn  creditors,  even  though  the 
vendor  be  not  insolvent. 

4.  All  persons  who  were  creditors  of  the 
vendor  at  any  time  while  the  goods  remained  in 
his  possession  or  under  his  control  are  within 
the  protection  of  the  statute  against  fraudulent 
conveyances. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Adams  county; 
Beall,  Judge. 

Action  by  F.  I.  Dangler  against  W.  R. 
Snyder  and  others  for  conversion  of  mer- 
chandise. Plaintiff  had  Judgment,  and  de- 
fendants bring  error.    Reversed. 

B.  F.  Smith,  for  plaintiffs  In  error,  (^apps 
&  Stevens,  for  defendant  In  error. 

IRVINE,  C.  Dangler  brought  this  action 
against  Snyder  for  the  conversion  of  a  stock 
of  merchandise.  Snyder  answered,  alleging 
the  recovery  by  Myers  &  Herzog,  Dolan, 
Drewery  &  Ox,  and  Bumham,  Bauer  &  Co. 
of  Judgments  against  Hattl6  R.  Hollings- 
worth,  and  that  Snyder,  as  constable,  had 
levied  executions  Issued  on  these  Judgments 
on  the  property  in  question  as  the  property  of 
Hattle  R.  Holllngsworth,  and  had  sold  the 
property  under  such  executions.  He  denied 
that  Dangler  was  the  owner,  and  alleged  that 
Hattle  Holllngsworth  was  the  owner,  at  the 
time  of  the  levy.  Afterwards  the  Judgment 
creditors  were  admitted  to  defend,  and  they 
answered  In  the  same  manner,  except  that 
they  specially  pleaded  that  the  claim  of  the 
plaintiff  was  made  for  the  purpose  of  hinder- 
ing, delaying,  and  cheating  the  creditors  of 
Holllngsworth.  The  reply  was  a  general  de- 
nial There  was  a  verdict  and  Judgment  for 
the  plaintiff.  The  only  assignments  calling 
for  notice  relate  to  the  Instructions. 

The  theory  of  the  plaintiff  was  that  he  had 
purchased  the  goods  of  Holllngsworth  In  good 


faith  and  for  value.    The  theory  of  tlie  de- 
fendants was   that  the  pretended  pandiase 
was  made  for  the  purpose  of  defrauding  Hol- 
lingsworth's  creditors.    There  was   evidence 
tending  to  show  that,  prior  to  the  sale  relied 
upon  by  plaintiff,  plaintiff  had  been  in  charge 
of  the  goods,  as  the  agent  of  H(dlingsworth; 
that  HolUngsworth's  name  was  on  a   sign 
over  the  door;    that  after  the  purchase  by 
plaintiff   she   remained   In    possession,    appa- 
rently in  the  same  manner  as  before;  that  ibe 
sign  was  not  removed  or  changed,  and  that 
there  was  no  visible  or  actual  change  la  pos- 
session.   On  this  state  of  the  evidence  the 
court,  after  stating  the  issues,  Instmcted  the 
Jury  as  follows:   "You  are  Instmcted  by  the 
court  that  it  Is  incumbent  upon  the  plaintiff 
to  prove  by  a  fair  preponderance  of  the  evi- 
dence that  he  was  the  owner  of  the  goods 
described  in  this  case  at  the  time  said  goods 
were  levied  upon  by  the  said  Snyder;   and  It 
Is  Incumbent  upon  the  plaintiff  to  prove  by  a 
fair  preponderance  of  the  facts  all  of  the  ma- 
terial allegations  made  in  his  petition.    The 
court  further  Instructs  the  Jury  that    there 
being  a  general  denial  filed  to  the  answer  of 
the  defendant  In  this  case,  that  it  Is  incum- 
bent upon  the  defendants  In  this  case  to  show 
by  a  fair  preponderance  of  the  evidence  tliat 
the  purchase  of  and  the  transfer  of  the  goods 
In  question  by  H.  R.  Holllngsworth  to  the 
plaintiff  was  made  by  the  said  H.  R.   Hol- 
llngsworth with  the  Intention  of  hindering 
and  delaying  and  defrauding  her  creditors, 
and  that  the  plaintiff  was  cognizant  of  such 
intention,  and    had    notice    and    luowledge 
thereof."    (2)  "The  court  instructs  the   Jury 
in  this  case  that  the  law  does  not  prevent  a 
man  from  selling  or  In  any  wise  disposing 
of  his  property,  although  be  may  be   Insol- 
vent, and  the  mere  fact  that  the  transfer  may 
tend  to  delay  or  binder  his  creditors  will  not 
alone  render  the  same  fraudulent    The  pow- 
er of  the  debtor  to  sell  his  property  implies 
a  corresponding  right  of  another  to  purchase, 
and  Insolvency  does  not  vitiate  the  transfer; 
and,  when  a  transfer  Is  made  for  a  valuable 
consideration,  there  must  not  only  be  a  frand- 
ulent  intention  on  tbe  part  of  the  debtor,  bat 
there  must  also  be  a  participation  In  that  in- 
tention on  the  part  of  the  purchaser.    And  if 
you  find  in  this  case  that  at  the  time  of  the 
sale  of  the  goods  described  in  tbe  petition 
to  the  plaintiff  by  H.  R.  Holllngsworth,  that 
she  was  insolvent,  the  mere  insolvency  of  tbe 
said  H.  R.  Holllngsworth  at  that  thne  will 
not  render  the  sale  fraudulent,   unless   you 
find  that  the  sale  was  made  by  H.  R.  Hol- 
llngsworth with  the   intention    to    defraud, 
hinder,  or  delay  her  creditors,  and  that  the 
plaintiff  in  this  action,  at  the  time  he  pur- 
chased said  goods,  had  notice  or  knowledge 
of  said  indebtedness  and  Insolvency  and  in- 
tention;  and,  unless  you  so  find,  your  find- 
ing will  be  for  the  plaintiff  in  this  action, 
showing  the  amount  of  his  Judgment,    and 
what  the  evidence  shows  the  goods  In  the 
petition  were  worth  at  the  time  they   were 
taken,  with  seven  per  cent  interest  thereon 
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from  the  time  of  taking  the  same,  if  you  find 
tliey  were  taken,  by  the  defendant  as  char- 
ged." (5)  "The  court  further  instructs  the 
jury  in  this  case  that  the  burden  of  proving 
fraud  is  upon  the  defendants  in  this  case; 
and  that  fraud  is  never  presumed;  and  that 
unless  the  defendants  by  a  fair  preponder- 
ance of  the  evidence  establish  the  fact  that 
H.  R.  Holllngsworth  sold  the  property  de- 
scribed in  the  petition  to  the  plaintiff  with 
the  intention  of  hindering,  delaying,  and  de- 
fiaudinK  her  creditors,  and  that  the  plain- 
tiff had  imowledge  or  notice  of  such  fact 
that  would  put  a  man  of  ordinary  intelli- 
gence upon  inquiry  that  would  lead  to  no- 
tice, you  will  find  for  the  plaintilT."  "In- 
struction No.  one  asked  for  by  the  defendants 
in  the  case  below:  The  court  Instructs  the 
Jury  that  If  you  find  that  H.  R.  Holllngs- 
worth was  the  owner  of  the  goods  In  question, 
and  that  F.  I.  Dangler  was  in  charge  of  them 
from  April  1,  1891,  to  the  17th  day  of  Au- 
gust, 1891,  as  her  agent;  and  the  jury  fur- 
ther finds  that  after  the  17th  day  of  August, 
1891,  until  the  goods  were  taken  by  the  con- 
stable, September  7,  1891,  the  goods  remain- 
ed in  the  same  place,  and  there  was  no  change 
of  possession  by  any  acts  tliat  would  give 
notice  to  outsiders  of  such  change,  such  as  a 
change  of  the  sign  and  visible  act  of  owner- 
ship, other  than  that  which  was  exercised 
before  Dangler  claimed  the  goods;  and  the 
Jury  finds  that  Dangler  had  notice  of  the  ex- 
istence of  debts  against  Hattie  R.  Holllngs- 
worth,—then  Dangler  was  not  a  bona  fide 
purchaser  without  notice,  and  he  cannot  re- 
cover against  the  bona  fide  creditors  of  Hat- 
tie  R.  Holllngsworth  who  had  levied  execu- 
tions upon  the  goods.'  Modified  by  the  court: 
'Unless  he.  Dangler,  proves  that  he  paid  a 
raluabie  consideration  tor  said  stock  of  goods, 
and  that  he  purchased  it  in  good  faith,  with- 
out intent  to  hinder  and  delay  the  creditors 
in  the  collection  of  their  debts.' "  All  these 
Instmctlons  were  requested  by  the  parties, 
and  no  other  material  instructions  were  given. 
There  could  be  no  doubt  that  instructions  1, 
2,  and  6,  standing  alone,  would  be  erroneous 
as  applied  to  this  case,  although  they  may  be 
correct  statements  of  the  law  in  the  atMitract 
The  burden  was  in  the  first  place  on  the 
plaintiff  to  establish  his  ownership  of  the 
^oods,  as  the  Jury  was  told  in  the  first  in- 
struction. But  this  burden  was  satisfied  by 
proving  a  sale  in  fact,  and  then,  if  an  actual 
and  continued  change  in  possession  had  been 
established,  the  burden  would  devolve  upon 
the  defendants,  as  stated  elsewhere  in  in- 
stmctlons 1,  2,  and  5,  to  prove  a  fraudulent 
Intent  and  a  participation  therein  by  plaintiff. 
But,  there  being  evidence  that  no  change  in 
possession  had  taken  place,  if  the  Jury  found 
that  such  was  the  fact,  the  burden  would  re- 
main upon  the  plaintiff  to  establish  that  he 
purchased  for  value  and  in  good  faith.  Ck>mp. 
St.  c.  32,  i  11;  Roblson  v.  UbI,  6  Neb.  328; 
Pensmore  v.  Tomer,  11  Neb.  118,  7  N.  W. 
iiS5:  Id.,  14  Neb.  393,  15  N.  W.  734.    In  view 


of  the  evidence  as  to  possession,  the  instruc- 
tions referred  to  which  were  requested  by  the 
plaintiff  were  therefore  misleading,  because 
the  Jury  would  infer  that,  regardless  of  the 
facts  relating  to  possession,  the  burden  was 
on  the  defendants  to  establish  fraud.  The 
modification  of  the  instruction  asked  by  the 
defendants  we  do  not  think  cured  the  error. 
This  modification  Implies  a  correct  statement 
as  to  the  burden  of  proof,  but  only  by  the  use 
of  the  language,  "unless  he,  Dangler,  proves," 
etc..  whereas  the  first  instruction  and  the 
fifth  request^  by  the  plaintiff  stated  clearly 
that  fraud  must  be  established  by  a  fair  pre- 
ponderance of  the  evidence.  The  court  no- 
where distinguished  the  rules  In  regard  to 
the  burden  of  proof  as  depending  on  the  fact 
of  possession,  and  the  Instructions,  when 
taken  as  a  whole,  instead  of  helping  one  an- 
other out  and  comprising  a  correct  statement 
of  the  law,  were  confusing  and  misleading. 
The  case  illustrates  the  fact  that  the  trial 
Judge  should  assume  the  duty  of  himself  pre- 
paring Instructions  covering  the  law  of  the 
case,  and  not  depend  entirely  upon  instruc- 
tions requested  by  the  parties,  whidi  will 
seldom  alone  afford  systematic  and  logical 
statements  of  the  law. 

The  defendant  in  error  seeks  to  avoid  the 
effect  of  the  instructions  by  urging  tliat  the 
plaintiff  was  In  any  view  entitled  to  a  ver- 
dict, because  it  was  not  shown  that  Holllngs- 
worth was  Insolvent.  This  Is  immaterial. 
The  statute  makes  all  conveyances  of  goods 
or  things  in  action  void  as  against  creditors 
when  made  with  the  intent  of  hindering,  de- 
laying, or  defrauding  creditors.  Comp.  St.  c. 
32,  §  17.  It  is  the  intent  with  which  the  con- 
veyance is  made,  and  not  the  fact  that  it 
necessarily  operates  to  defraud  creditors, 
which  avoids  it.  It  is  also  urged  that  the  de- 
fendants were  not  creditors  within  the  mean- 
ing of  the  statute.  The  proof  shows  they 
were  creditors  before  the  sale  and  during  the 
whole  time  intervening  between  the  sale  and 
the  levy.  They  were,  therefore,  within  the 
protection  of  the  law.  Comp.  St  c.  32,  S  12; 
Densmore  v.  Tomer,  14  Neb.  392,  15  N.  W. 
734. 

Reversed  and  remanded. 


SHEEDX  V.  McMURTRT. 

(Supreme  Court  of  Nebraska.     April  4,  1895.) 

Practics — Dismissal  bt  Plaintiff  after  Ap- 
peal—Attobnst's  Fbkb. 

1.  The  right  of  a  plaintiff  to  dismiss  an  ac- 
tion at  any  time  he  so  desires  is  not  an  absolute 
ULqualified  right,  but  conditions  precedent,  such 
as  payment  of  coats,  may  be  imposed  by  the 
court,  in  its  discretion. 

2.  An  action  for  specific  performance  of  a 
contract  for  sale  of  real  estate  was  compromised 
after  trial  had  in  the  district  court,  and  appeal 
taken  to  this  court,  a  third  party  purchasing  Ihc 
interest  of  plaintiff  in  such  action.  The  defend- 
ant in  the  action,  for  a  valuable  consideration, 
became  entitled  to  be  released  and  discharged 
from  all  obligations  existing  upon  him  by  vir- 
tue of  such  contract  and  a  dismissal  of  the  ac- 
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tion.  After  these  occurrences,  and  motion  filed 
by  defendant  to  dismiss  the  suit,  and  a  dismiss- 
al filed  by  the  party  who  succeeded  to  the  in- 
terest of  plaintiff,  the  attorney  for  plaintiff 
filed  a  lien  for  fees  and  expenses  in  conducting 
the  suit,  also  a  petition  aslcing  to  be  allowed  to 
intervene  and  prosecute  the  appeal,  unless  such 
fees  and  expenses  were  paid.  Had  that,  inas- 
much as  the  plaintiff's  right  against  defendant 
had  been  extingaished  by  settlement  made  be- 
fore the  lien  was  filed,  or  any  notice  of  it  gir- 
en  to  defendant,  there  was  nothing  to  which  it 
could  attach  remaining  in  the  hands  of  defend- 
ant, and  the  defendant  was  entitled  to  have  the 
cause  dismissed.  Hdd,  further,  that  the  right 
to  payment  of  such  fees  and  expenses  by  the 
plaintiff,  or  the  party  who  sucA«ded  to  her 
rights,  could  not  be  properly  litigated  in  thia 
action  at  this  time. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Lancaster  cotm- 
ty;   Tibbets,  Judge. 

Action  by  Mary  Sheedy  against  James  H. 
McMurtry  for  specific  performance  of  a  con- 
tract for  the  sale  of  land.  Defendant  bad 
judgment,  and  plaintiff  appeals.     Dismissed. 

O.  O.  Whedon  and  G.  E.  Magoon,  for  ap- 
pellant   J.  R.  Webster,  for  appellee. 

HARRISON,  J.  On  the  27th  day  of  May, 
1893,  Mary  Sheedy  and  James  H.  McMurtry 
entered  Into  a  .contract  by  wbich  she  agreed 
to  sell  and  he  to  purchase  certain  real  estate 
situate  in  the  city  of  Lincoln,  and  at  a  subse- 
quent date  during  the  same  year  an  action 
was  commenced  by  Mary  Sheedy  In  the  dis- 
trict court  of  Lancaster  county,  the  relief 
sought  being  a  specific  performance  of  the 
contract  Issues  were  Joined,  and  trial  of 
them  had  in  the  district  court,  and  an  appeal 
from  the  degree  therein  rendered  talcen  to  this 
court  by  the  plaintiff.  As  the  result  of  the 
negotiations  betweoi  the  parties  and  otbers 
during  its  pendency  bere,  the  property  in- 
volved was  conveyed  by  Mrs.  Sheedy  to  Kent 
K.  Hayden,  the  consideration  being  ?1,750, 
and  the  following  Instrument  »:ecuted  by  her 
and  delivered  to  him:  "Know  all  men  by 
these  presents  that  I,  Mary  Bruat  formerly 
Mary  Sheedy,  in  consideration  of  fifteen  hun- 
dred dollars,  to  me  in  hand  paid,  and  receipt 
whereof  is  hereby  acknowledged,  do  hereby 
get  over  and  assign  to  Kent  K.  Hayden,  of 
Lincoln,  Nebraska,  all  interest,  claim,  de- 
mand, or  right  of  action  I  have  or  may  claim 
against  James  H.  McMurtry,  of  Lincoln,  Ne- 
braska, in,  under,  or  in  any  way  arising  out 
of  the  contract  for  sale  of  my  Interests  in  the 
real  estate  and  property  of  the  estate  of  John 
Sheedy,  deceased,  bearing  date  May  27th, 
1893,  and  I  hereby  authorize  my  said  as- 
signee to  prosecute,  collect,  compromise,  satis- 
fy, release,  and  discharge  all  suits  or  claims 
founded  on  or  growing  out  of  said  contract 
in  his  own  name  or  In  my  name,  as  to  him 
shall  seem  fit,  but  at  his  own  cost  and  ex- 
pense, and  to  his  own  proper  use;  and  I  here- 
by name,  constitute,  and  appoint  him,  Kent 
K.  Hayden,  my  true  and  lawful  attorney  in 
fact  by  these  presents,  irrevocable,  in  my 
name,  place,  and  stead  to  do  all  things  neces- 


sary or  proper  to  be  done  In  the  premises  as 
fully  and  effectually  as  I  might  do  If  myself 
personally  present,  hereby  ratifying  and  con- 
firming all  my  said  attorney  shall  do  in  tbe 
premises."  It  further  appears  that  of  the 
$1,750,  the  consideration  agreed  to  be  paid 
for  Mrs.  Sheedy  by  Kent  K.  Hayden,  McMur- 
try paid  $750  and  Hayden  $1,000,  the  agree- 
ment between  these  two  parties  being  that.  In 
consideration  of  tbe  payment  of  the  $750  by 
McMurtry,  Hayden  would  release  and  dis- 
charge McMurtry  from  any  and  all  liability 
under  the  contract  of  purchase,  tbe  basis  of 
tbe  action  for  specific  performance.  Hayden, 
on  October  2,  1894,  executed  and  delivered  to 
McMurtry  a  full  release,  satisfaction,  and  dis- 
charge of  all  obligations  on  his  part  arising 
out  of  such  contract,  and  on  the  same  date 
the  attorney  for  McMurtry  filed  a  motion  In 
this  case  for  the  dismissal  of  the  appeal,  set- 
ting forth  tharein,  as  grounds  therefor,  tbe 
facts  In  reference  to  the  transactions  between 
Mrs.  Sheedy,  Hayden,  and  McMurtry,  and 
which  In  the  main,  as  to  the  substance  and 
effect,  we  have  hereinbefore  stated,  and  on 
January  2,  1895,  served  a  notice  of  this  nao- 
tlon  on  attorneys  for  appellant,  and  on  Janu- 
ary 16,  1895,  the  following  was  filed  in  this 
court  for  Kent  K.  Hayden:  "Comes  now 
appellant,  Mary  Sheedy,  by  Kent  K.  Hayden. 
her  attorney  in  fact,  and  hereby  dismisses  the 
appeal  taken  by  her  bereln  from  tbe  Judg- 
ment of  tbe  district  court,  at  her  own  costs." 
On  January  26,  1895,  the  attorney  for  appel- 
lant filed  the  following:  "Notice  is  hereby 
given  that  I,  Chas.  O.  Whedon,  an  attorney 
at  law,  and  attorney  for  the  appellant  In  tbts 
suit,  claim  and  havo  a  lien  on  the  premises 
described  in  the  petition  and  belonging  to  tbe 
appellant  at  the  time  this  suit  was  com- 
menced, and  on  all  the  property  in  said  peti- 
tion described,  and  on  the  contract  set  forth 
In  the  petition  In  this  case,  for  the  stun  of 
$523.25  for  my  services  as  attorney  for  said 
appellant  and  for  moneys  expended  and  dis- 
bursed in  the  prosecution  of  this  suit;  four 
hundred  dollars  of  said  sum  being  for  serv- 
ices as  attorney  for  plaintiff  and  appellant. 
and  $123.25  for  and  on  account  of  moneys 
paid  out  In  tbe  prosecution  of  this  action,"— 
and  on  January  28,  1895,  filed  a  petition  in 
which  he  asked  to  be  allowed  to  Intervene, 
and,  unless  his  fee  and  money  expended  by 
him,  etc.,  were  paid,  that  the  dismissal  of 
the  action  be  not  allowed,  and  he  be  permitted 
to  prosecute  it  to  final  decree  for  the  purpose 
of  obtaining  payment  of  the  fee  and  other 
moneys.  After  a  hearing  In  this  court,  the 
following  order  was  made  and  entered: 
"This  cause  came  on  to  be  heard  upon  a  mo- 
don  by  the  appellee  to  dismiss  the  appeal 
herein,  on  consideration  whereof  It  Is  ordered 
by  the  court  that  said  motion  to  dismiss  be 
sustained  on  condition  that  Kent  K.  Hayden 
within  ten  days  pay  to  the  cleiic  of  this  court 
all  tbe  taxable  costs  in  this  court  and  the 
court  below.  Including  printing  of  briefs." 
The  right  of  a  plaintiff  to  dismiss  his  action 
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at  aoy  time  be  so  desires  before  It  bas  been 
submitted  to  the  court  or  a  Jury,  as  a  matter 
of  course,  as  a  geueral  proposition,  ia  without 
doubt.  In  this  state  he  may  do  so  during 
vacation.  If  no  set-ofT  or  counterclaim  is  filed 
by  the  opposing  party,  but  it  is  upon  payment 
of  the  costs.  Oomp.  St  1893,  p.  911,  §  430a. 
But  we  think  that  the  existence  of  the  right 
of  a  plaintiff  to  dismiss  at  any  time  during 
the  pendency  of  a  cause,  as  a  general  proposi- 
tion, must  be  qualified,  and  Is  not  absolute  in 
the  sense  that  It  takes  the  subject  without 
the  control  of  the  court  in  which  the  cause 
Is  pending,  so  that  It  cannot,  within  its  dis- 
cretion, impose  the  condition  of  the  payment 
of  costs  as  obligatory  and  precedent  to  a  dis- 
missal of  the  action.  In  the  case  of  Young 
v.  Bush,  36  How.  Pr.  240,  after  citing,  In  sup- 
port of  the  doctrine  that  the  court  may  make 
the  allowance  of  a  dismissal  depend  upon  the 
payment  of  costs,  McKenster  v.  Van  Zandt, 
1  Wend.  13;  Harden  v.  Hardlck,  2  Hill,  384; 
and  Huntington  v.  Forkson,  7  Hill,  195,— it  is 
said:  "The  principle  asserted  in  all  these 
cases  and  numerous  others  is  that  the  right  to 
discontinue  is  not  absolute,  that  It  is  to  be 
exercised  under  the  control  of  the  court,  and 
that  equitable  terms  may  be  Imitosed  in  prop- 
er cases,  and  that  the  right  to  discontinue 
may  be  disallowed  In  the  discretion  of  the 
court,  or  restricted  •  •  •  upon  equitable 
considerations."  It  appears  from  some  affi- 
davits filed  in  support  of  the  motion  to  dis- 
miss that  neither  McMurtry  nor  Hayden,  at 
the  time  of  the  transaction  of  the  business 
between  them  and  Mrs.  Sheedy,  had  knowl- 
edge that  the  attorney  for  appellant  had  any 
claim  or  demand  against  Mrs.  Sheedy  for 
fees,  m(mey  expended  for  her  In  prosecuting 
the  suit,  or  costs  paid;  and  it  Is  not  claimed 
nor  shown  that  there  was  any  fraud  or  col- 
lusion practiced  or  attempted  in  the  transac- 
tion between  Mrs.  Sheedy,  Kent  K.  Hayden, 
and  James  H.  McMnrtry  which  resulted  In  a 
full  settlement  of  the  matters  at  issue  In  the 
case,  and  McMurtry's  right  to  a  dismissal  of 
it.  No  lien  had  then  been  filed,  nor  was,  as 
we  have  seen,  filed  until  January  26,  1895, 
after  the  appeal  of  the  case  to  this  court,  and 
the  settlement  and  filing  of  the  dismissal  by 
Ilayden  and  the  motion  to  dismiss  for  Mc- 
Murtry.  A  lien  in  favor  of  the  attorney,  up- 
on property  in  the  hands  of  the  adverse  party, 
belonging  to  his  client,  can  only  exist  from 
the  time  of  giving  notice  of  the  lien  to  that 
party,  and  as  to  the  rights  of  J.  H.  McMur- 
try,  under  the  facts  shown  by  the  testimony 
accompanying  this  motion,  we  are  satisfied  he 
was  warranted  in  perfecting  any  settlement 
that  he  could  effect  with  Mrs.  Sheedy,  or  the 
party  who  succeeded  to  her  rights  In  the 
]>rcmises  (Elliott  v.  Atkins,  26  Neb.  403,  42 
N.  W.  403;  and  Lavender  v.  Atkins,  20  Neb. 
206,  29  N.  W.  467;  Rowe  v.  Fogle  (Ky.)  .10 
8.  W.  426;  Moseiy  v.  Jamison  (Miss.)  14  South. 
520;  Weeks,  Attys.  at  Law,  {  382,  and  cases 
dted  In  note  3;  1  Am.  &  Eng.  Enc.  T^w,  p. 
970  et  seq.,  and  notes);  and  filing  the  attor- 


ney's lien  after  the  settlement  was  completed 
could  not  confer  any  rights  in  favor  of  the 
attorney,  as  against  McMurtry,  other  than  ex- 
isted at  the  time  of  its  filing  in  favor  of  hl» 
client,  and  these  had  been  fully  and  entirely 
extinguished  by  the  adjustment  of  the  diffi- 
culty which  had  been  previously  completed, 
and  any  liability  of  Mary  Sheedy  in  favor  of 
the  attorney  for  fees  or  expenses  due  him  In 
the  case,  or  against  Hayden  If  he  assumed 
and  agreed  to  pay  such  liability,  cannot  prop- 
erly be  litigated  in  this  case,  at  this  time,  in 
this  court.  An  order  conforming  to  the  view* 
herein  expressed  and  dismissing  the  action  on 
payment  of  all  costs  (see  copy  in  opinion)  was- 
made  and  entered  March,  1885.  Judgment 
accordingly. 


WOODS  T.  McNERNET. 

(Snpreme  Court  of  Nebraska.     April  4,  1895.) 

Electioks  and  Voters— Ballots— Arranoemest 

or  Can'didatbs'  Names— Discrbtion  or 

Ck>UNTT  Clerk— Handamds. 

1.  Some  discretion  is  conferred  npon  the 
officer  charged  with  the  preparation  of  the  ofii- 
cial  ballot,  such  as  the  arrangement  thereon  of 
party  names,  and  in  other  respects  not  incon- 
sistent with  the  spirit  and  purpose  of  the  law; 
and  the  exercise  of  such  discretion  will  not  be 
controlled  by  the  court. 

2.  Certain  candidates  for  state  offices  were, 
according  to  the  certificate  of  the  secretary  of 
state,  nominated  by  the  People's  Independent 
party  and  also  by  the  Democratic  party.  The 
respondent,  as  clerk  of  L.  county.  In  preparing 
the  ballot,  allotted  to  each  candidate,  together 
with  the  above  party  names,  one  line,  thns: 
For  Uentcauit-OoTernor. 

June*  N.  Oaffla,  Colon.  Democrat.  People's  tndepeodeat 

Subsequently  the  district  court  allowed  a  per* 
en-'ptory  writ  of  mandamus,  commanding  the 
respondent  to  so  prepare  the  ballot  that  the 
names  of  all  candidates  who  had  received  more 
than  one  nomination  would  be  followed  by  the 
names  of  the  parties  or  principles  represented 
by  them  on  parallel  lines  preceded  by  a  brace, 
thns: 

For  UentenaDt-OoTemor. 
Jam..  N.  QBfflB.  {  gJSSl'c^a't'^'""'*- 

HHd  error,  since  discretion  in  the  arrange- 
ment of  the  ballot  is  conferred  upon  the  county 
clerk,  and,  in  the  absence  of  abuse  thereof,  the 
courts  are  not  authorized  to  Interfere. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Lancaster  county  ^ 
Hall  and  Tlbbets,  Judges. 

Action  by  one  McNemey  against  Woods, 
county  clerk,  for  a  writ  of  mandamus.  From 
a  judgment  granting  the  writ,  defendant 
brings  error.     Reversed. 

A.  J.  Sawyer  and  A.  W.  Field,  for  plaintiff 
In  error.  J.  C.  McNerney  and  Wm.  Leeae,. 
for  defendant  In  error. 

POST,  J.  This  cause  was  submitted  by- 
agreement  at  the  last  term,  and  a  judgment 
reversing  the  order  of  the  district  court  then 
announced.  The  facts  established  by  the' 
evidence  are  all  ^hown  by  the  written  stipu- 
lation of  the  parties,  and  are,  ao  far  as  essen- 
tial to  an  understanding  of  the  question  pre- 
sented, as  follows: 
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The  plaintiff  In  error,  as  clerk  of  Lancaster 
county,  had  prepared  and  caused  to  be  print- 
ed the  sample  and  official  ballots  for  use  by 
the  electors  of  said  county  at  the  general  elec- 
tion tar  the  year  18d4.  Said  ballots  contained 
the  names  of  all  candidates  for  the  several 
state  offices  certified  to  the  plaintiff  in  error, 
as  county  clerk  by  the  secretary  of  state, 
and  were,  it  is  conceded,  in  all  respects  con- 
formable to  law,  except  as  hereafter  men- 
tioned. Oertaln  candidates  for  state  offices, 
Including  the  offices  of  governor,  lieutenant- 
governor,  attorney  general,  and  superintend- 
ent of  public  Instruction,  were,  according 
to  the  c^tlflcate  of  the  secretary  of  state,  the 
nominees  of  two  parties,  to  wit,  the  People's 
Independent  party  and  the  Democratic  party. 
In  the  preparation  of  the  said  ballots  the  rela- 
tor allotted  one  line  thereon  to  the  name  of 
each  candidate,  together  with  the  party  desig- 
nations to  which  he  was  entitled,  thus: 


^S 

fS 

eO 

► 

. 

1 

a 

• 

a* 

s 

1 

a 

1 

ai 

A 

a 

s 

f. 

9f 

2 

o 

& 

u. 

7. 

• 

g- 

1 

1 

fl 

1 

a 

1 

3 

"5 

p. 

5 

8 

"8 

It 
o 

5 

O. 
P 
P 

a 

a 

kr 

• 

a 

a 

a 

H 

e 

H 

2 

o 

r 

S 

■o 

H 

£ 

£ 

o 

X 

S 

& 

The  defendant  in  error,  who  is  the  chair- 
man of  the  People's  Independent  party  for 
Lancaster  county,  being  dissatisfied  with  the 
form  of  the  ballot,  applied  to  the  district 
court  of  said  county  for  a  writ  of  mandamus 
requiring  the  plaintiff  in  error,  who  was  made 
the  respondent  therein,  to  cause  the  names  of 
all  candidates  who  had  received  more  than 
one  nomination  to  be  followed  by  a  brace, 
with  the  names  of  the  parties  or  principles 
represented  by  them  on  parallel  lines  to  the 
right  thereof. 

On  a  final  hearing  the  district  conrt  made 
the  following,  among  other,  findings: 

"We  find  and  hold  that  the  only  legal  way 
to  prepare  and  print  the  ballots  In  such  a 
case  is  to  place  a  brace  after  the  name  of  the 
candidate,  and  to  place  the  names  of  the  par- 
ties or  principles  r^resented  by  such  candi- 


date to  the  right  of  the  bmee,  one  above  an- 
other, within  the  space  allowed  the  name  of 
the  candidate  on  the  ballot,  thus: 

For  Llentonant-QoTernor.  Tote  tor  ONE. 

J«ne.  N.  Gaffln.  Colo».    {  Lr.JSi^'*^""'"*- 

"And  we  find  and  hold  the  method  adopted 
by  respondent  to  be  an  error  in  the  printing 
of  the  sample  and  official  ballots." 

Judgment  having  l>een  entered  in  accord- 
ance with  the  views  expressed  in  the  finding 
above  set  out,  the  cause  was  removed  into 
this  court  for  review  upon  the  petition  in 
error  of  the  respondent 

It  is  not  claimed  that  the  ballot  act  contains 
any  provision  pertaining  to  the  printing  of 
the  ballots  aside  from  that  found  In  section 
14,  which  is,  so  far  as  material  in  this  con- 
nection, as  follows:  "Each  Imllot  shall  con- 
tain the  name  of  every  candidate  whose  noiu- 
iuation  for  any  office  specified  in  the  ballot 
has  beoi  certified  or  filed  according  to  the 
provisions  of  this  act,  and  no  other  names. 
The  names  of  candidates  for  each  office  shall 
be  an-anged  under  the  designation  of  the 
office  in  alphabetical  order  according  to  sur- 
names except  that  the  names  of  electors  of 
president  and  vice  president  of  the  United 
States  presented  in  one  certificate  shall  t>e 
arranged  in  a  separate  group.  Every  ballot 
shall  contain  the  name  of  the  party  or  prin- 
ciples which  the  candidates  represent  as  con- 
tained in  the  certificates  of  nomination. 
*  *  *"  It  would  seem  that  some  discretion 
Is  of  necessity  conferred  upon  the  several 
officers  charged  with  the  duty  of  printing  and 
distributing  the  ballots,  such  as  the  arrange- 
ment thereon  of  party  names,  and  in  other  re- 
spects not  inconsistent  with  the  spirit  and 
purpose  of  the  act.  We  recently  held  io 
State  V.  Allen,  62  N.  W.  35,  that  the  act  under 
consideration  contemplated  that  the  name  of 
each  candidate  should  appear  once  only  on 
the  official  and  sample  Imllots,  accompanied 
by  such  political  or  other  designations  as  cor- 
respond with  his  nomination  papers  on  file 
with  the  proper  officers.  The  reason  upon 
which  that  conclusion  rests  Is  that  the  tend- 
ency of  repeating  the  names  of  candidates 
on  the  ballot,  accompanied  by  different  polit- 
ical designations,  without  disclosing  their 
Identity,  or  Indicating  that  they  represent  two 
or  more  parties,  is  to  deceive  the  ignorant 
and  uninformed,— a  result  so  radically  at 
variance  with  the  expressed  purpose  of  the 
act  as  to  leave  no  doubt  of  the  intention  of 
the  legislature.  But  the  arrangement  of  party 
names  Is  manifestly  a  nonessential,  and 
within  the  discretion  of  the  officer  charged 
with  the  duty  of  preparing  the  ballot,  provid- 
ed each  candidate  be  given  the  political  or 
other  designations  to  which  he  is  entitled. 
And  the  discretion  thus  conferred  cannot  be 
regulated  or  controlled  by  the  Judicial  power 
of  ■  the  state.  It  follows,  therefore,  tliat  in 
awarding  the  writ  of  mandamus  the  district 
court  erred,  for  which  the  Judgment  is  re- 
versed. 

We  must  not,  from  what  has  been  said,  be 
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ooderstood  as  tntlmating  that  the  form  of 
ballot  prescribed  by  the  district  court  Is  In 
«ny  way  objectionable  to  the  statute.  On 
the  contrary,  had  the  respondent  decided  to 
print  the  party  names  on  parallel  lines,  pre- 
ceded by  a  brace.  In  accordance  with  the  re- 
quest of  the  relator,  his  action  would  have 
been  a  substantial  compliance  with  the  provi- 
sions of  the  statute.  What  we  decide  la  that 
the  discretion  In  this  Instance  has  been  con- 
ferred upon  the  county  clerk,  and  not  upon 
the  district  court     Reversed. 


OMAHA  ST.  RT.  CO.  v.  BAKER. 
(Sopreme  Court  of  Nebraska.    April  4,  1895.) 
Btkibt  Railboads— Pebsonai,  Injuries— Sdffi- 

CIBSCT  or  EyiDENCE. 

The  evidence  in  this  case  considered,  and 
found  not  to  sostain  the   verdict   npon  which 
JDdfnnent  was  rendered- 
(Srllabos  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Ferguson,  Judge. 

Action  by  Melvin  Baker,  a  minor,  by  his 
next  friend,  against  the  Omaha  Street-Rall- 
way  Company,  for  personal  Injuries.  Plain- 
tiff had  Jud^ent  and  defendant  brings  er- 
ror.   Reversed. 

John  Ii.  Webster,  for  plaintiff  in  error.  C. 
A  Baldwin  and  Weaver  &  Oilier,  for  defend- 
ant in  error. 

RYAN,  C.  On  the  15th  day  of  February, 
1891,  Melvin  Baker,  a  lad  between  13  and  14 
years  of  age,  was  permanently  Injured  by  a 
oar  operated  by  the  Omaha  Street-Rallway 
Company.  In  a  suit  for  damages  on  account 
of  such  Injuries,  there  was  a  verdict  and 
judgment  against  the  railway  company  in  the 
district  court  of  Douglas  county  for  the  sum 
of  $2,500.  Melvin  Baker,  as  a  messenger  for 
the  Western  Union  Telegraph  Company,  was 
reqnlred  to  take  a  street  car  going  south- 
ward on  the  Sixteenth  street  line.  For  this 
purpose  be  came  out  of  the  alley  between 
Douglas  and  Famham  streets,  across  which 
the  Sixteenth  street  car  line  of  plaintiff  in 
«Tor  ran.  The  motor  train  on  which  he  pro- 
posed riding  had  Just  passed,  when  Melvin 
came  out  of  the  alley,  and,  that  he  might 
catch  It  he  ran  diagonally.  In  a  northwester- 
ly direction,  across  a  street-railway  track, 
and  immediately  in  front  of  a  motor  train 
thereon,  consisting  of  two  cars,  moving 
northward.  When  the  south-bound  motor 
train  was  nearly  opposite  the  one  bound 
northward,  Melvin,  with  one  hand,  had 
seized  the  handhold  on  the  rear  of  the  fore- 
most of  the  two  cars  going  southward,  and 
wltb  the  other  the  guard  rail  of  the  rear 
platform  of  the  same  car,  and  was  still  on 
the  ground,  when,  as  he  claims,  the  motor- 
man  on  the  train  going  northward  seized  him 
by  the  neck,  caused  him  to  loose  his  hold, 
and  fiUl  beneath  the  wheels  of  the  rear  car 
of  the  north-bound  motor  train.     It  Is  not 


necessary  to  determine  whether  or  not  the 
plaintiff  in  error  would  be  liable  if  its  sole 
ground  of  defense  was  that  It  was  not  an- 
swerable for  an  act  of  the  motorman  on  the 
north-bound  train  entirely  foreign  to  the 
scope  of  his  duties.  This  proposition  will 
not,  therefore,  be  discussed. 

The  evidence  of  the  lad  as  to  the  agency 
which  directly  caused  his  fall  was  as  fol- 
lows: "Q.  Had  you  one  foot  on  the  step?  A. 
No,  sir.  Q.  What  then?  A.  I  felt  some- 
thing Jerk  me  by  the  neck,  and  I  had  to  let 
loose.  The  car  I  had  bold  of  was  in  mo- 
tion, and  I  could  not  hold  on  any  longer.  Q. 
What  was  there,  if  anything,  on  the  track 
going  north?  A.  A  motor.  •  *  •  Q. 
What  did  you  say  caused  you  to  let  go  your 
hold?  A.  Something  grabbed  me  by  the 
neck,  I  couldn't  say  sure  it  was  a  motor- 
man,  for  I  don't  know  whether  there  was 
anybody  else  on  the  front  platform  or  not 
Q.  State  what  you  mean  to  say,— whether 
some  person  took  bold  of  you  by  the  neck? 
A.  Yes,  sir;  some  person  did.  Q.  Where 
did  he  take  hold  of  you?  A.  Right  in  the 
middle  of  the  neck,  on  my  coat.  Q.  Where 
was  the  person,  whoever  it  was,  that  took 
hold  of  your  clothing  by  the  neck?  A.  On 
the  front  platform.  Q.  Of  what?  A.  Of  the 
motor.  Q.  Going  which  way?  A.  North. 
Q.  When  yon  let  go,  under  these  circum- 
stances, what  became  of  you  then?  A.  I 
fell.  Q.  Tell  the  court  and  Jury  what  con- 
dition you  fell;  that  is,  after  you  fell,  how 
did  you  lie?  A.  With  my  head  to  the  south. 
*  •  •  Q.  Which  way  was  your  head?  A. 
South.  Q.  Tell  the  Jury  when  you  fell,  and 
with  your  head  to  the  south,  whether  your 
face  was  up  or  down.  A-  Up.  Q.  What 
then  happened  to  you  after  you  fell,  and 
were  on  the  ground,  and  lying  In  that  condi- 
tion? A.  I  Just  felt  the  wheel  hit  my  arm. 
It  Just  held  there  for  a  little  while,  and  then 
passed  on  over.  Q.  Which  arm  did  it  catch? 
A.  The  right  arm." 

It  is  not  questioned  that  the  boy's  arm  was 
very  seriously  injured  by  the  wheel  passing 
over  it  In  the  manner  described.  On  his 
cross-examination,  the  testimony  of  Melvin 
was  that  he  did  not  have  a  chance  to  look 
back  to  see  who  had  caught  him  by  the 
neck;  that  he  did  not  see  who  it  was  behind 
him  that  caught  hold  of  him,  and  did  not 
know  where  the  person  was  standing  that 
"grabbed  hold"  of  him.  Mrs.  Dale  was  a 
witness  for  the  plaintiff  in  the  district  court 
and  testified  that,  with  her  husband,  she 
was  riding  on  the  west  side  of  the  foremost 
car  of  the  motor  train  going  northward,  and 
that  looking  out  of  the  front  window,  she 
saw  the  boy  crossing  the  track  towards  the 
northwest;  that  she  was  somewhat  scared 
by  bis  attempting  to  cross  the  track  with  the 
north-bound  train  so  close,  moving  towards 
him;  that  it  was  evident  to  her  that  he 
could  not  cross  both  tracks  before  the  south- 
bound train  would  reach  him;  that  it  was 
her  Impression  that  no  one  was  on  the  front 
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platform  of  the  car  on  which  ■witness  was 
riding  except  the  motorman;   that  when  she 
saw  the  boy  crossing  the  track,  he  was  about 
ten  or  fifteen  feet  ahead  of  the  car  In  which 
she    was    riding.    The    testimony   of    Mrs. 
Dale's   husband   was  in  substantial  accord 
with  that  of  his  wife,  though  he  ventured 
no  statement  as  to  any  one  being  with  the 
motorman  on  the  platform.     In  addition  to 
what  his  wife  liad  sworn,  he  testified  that, 
after  the  boy  had  crossed  the  trads  in  front 
of  the  train  on  which  the  witness  was  riding, 
he  did  not  see  the  boy,  and  that  "almost  Im- 
mediately the  other  car  held  up,  and  ours 
put  on  the  broites,  and  I  heard  a  cry— a  boy 
cry— at   the   rear   end   of  our   car,— of   our 
train."     The  motorman  of  the  north-bound 
train  testified  that  when  the  boy  crossed  in 
front  of  him  be  not  only  set  the  brake,  but 
reversed  his  motor,   to  avoid   Injm-lng  the 
boy,  and  tnat  he  did  not  take  hold  of  blm  in 
any  manner   whatevei*.     In   relation   to  the 
efforts  of  the  motorman  to  avoid  running 
against  the  boy  while  he  was  crossing  the 
track  there  is  no  question  made,  for,  what- 
ever the  degree  of  care  was  which  was  ex- 
erted, it  was  conceded  that  the  result  was 
tliat  be  reached  the  south-bound  train  unin- 
jured.    Such  efforts,  if  made,  however,  pre- 
cluded the  possibility  of  bis  seizing  the  boy. 
The   right   of  recovery,   on   plaintifTs    own 
theory,  was  wholly  dependent  upon  the  es- 
tablishment of  the  alleged  misconduct  of  the 
motorman  of  the  north-bound  train  In  caus- 
ing the  boy  to  loose  his  hold  on  the  car  mov- 
ing southward.     The   evidence  of  the  boy, 
bearing  upon  this  proposition,  has  been  quite 
fully  set  out,  because  he  alone  gave  testi- 
mony to  establish  It.     It  must  be  conceded 
from  his  own  statements  that  be  did  not  at- 
tempt to  take  the  car  at  the  street  crossing, 
the  only  place  at  which  stops  were  made  to 
receive   passengers.      From    bis    testimony, 
taken  as  a  whole,  it  does  not  appear  that  he 
testified  that  the  motorman  seized  him   as  of 
a  fact  of  which  he  had  imowledge.     On  the 
contrary,    he    expressly    admitted    that    be 
could  not  say  who  it  was,  but  apparently 
argumentatlvely  he  asserted  that  it  was  the 
motorman  of  the  north-bound  train.     No  one 
else  testified  on  this  subject  but  the  motor- 
man  himself,  and  he  flatly  denied  that  he 
touched  the  boy  in  any  way.    The  require- 
ment of  a  showing  that  the  accident  whs 
caused  by  the  negligence  or  misconduct  of 
the  street-car  company  or  its  employes  was 
hardly  met  by  the  testimony  of  the  defend- 
ant In  error  as  to  questions  of  fact,  even  con- 
ceding his  counsel's  theory  of  the  law  to  be 
correct    There  was  no  direct  evidence  that 
the  motorman  touched  this  boy.    True,  the 
boy  testified  that  he  did,  but  he  admits  that 
he  could  not   and  did  not  know  whether  It 
was  the  motorman  or  not     In  this  condi- 
tion of  his  testimony,  certain  circumstances 
have  a  great  weight  In  showing  that  this  lad 
mistakenly  ascribed  the  blame  for  his  mis- 
fortune to  the  motorman  on  the  north-bound 


train,  for  his  own  statements  were  that  when 
he  was  thrown  to  the  ground  his  face  was 
up,  and  bis  bead  was  towards  the  south. 
There  is  no  oonfiict  in  the  evidence  that  both 
the  north-bound  and  the  south-bound  train 
were  in  motion  when  the  accident  occurred. 
This  being  true,  tf  the  motorman  on  the 
train  northward  bound  caught  this  boy  by 
the  neck  and  threw  him  to  the  ground,  the 
fail  must  have  been  in  the  direction  In  •which 
said  motorman  himself  was  moving,  and  it 
was  therefore  unavoidable  in  such  case  that 
the  boy's  head  should  have  been  towards  the 
north,  probably  with  the  face  upward.  If, 
on  the  other  hand,  the  Impelling  force  was 
moving  southward,  the  boy  would  have  Callen 
with  his  head  towards  the  south.  In  the 
hurry  of  crossing  to  avoid  the  close  ap- 
proaching train  from  the  south,  and  the  con- 
fusion resulting  from  finding  himself  sud- 
denly between  two  trains  moving  In  oppo- 
site directions.  It  was  perhaps  natural  that 
this  boy  could  scarcely  understand  ho'w  the 
swiftly  following  accident  happened.  That 
his  impression  that  the  motorman  seized  him 
was  but  conjecture  is  evident  from  his  own 
statement;  that  In  this  conjecture  be  was  mis- 
taken is  quite  obvious  from  the  circumstan- 
ces Just  noted.  As  there  was  no  suflEtelent 
evidence  to  sustain  the  Terdlct,  the  ]ad£iiient 
of  the  district  court  Is  reversed. 


PERRy  V.  STATE. 

(Supreme  Court  of  Nebraska.    April  4,  1885.) 

lihoest— evidsxob  of  complainiks  witkbss — 

Inookbement  of  Witnessbs  on  Infoskatioit. 

1.  When  the  samame  and  the  InitiaU  of 
the  Chrlatian  name  of  a  witness  appear  upon 
an  information  in  a  criminal  prosecution,  it  is 
a  sufficient  compliance  with  the  statute  requir- 
ing the  names  of  the  state's  witnesses  to  be  in- 
dorsed upon  the  information  before  trial. 

2.  In  a  prosecution  for  larceny,  if  the  own- 
er of  the  property  alleged  to  have  been  stolen 
is  examined  as  a  witness  upon  the  trial,  tii» 
testimony  that  he  did  not  consent  to  the  taking 
of  the  property  is  indispensable  to  a  eonviction. 

(Syllabus  by  the  Court) 

Error  to  district  court  Fillmore  oooBtyr 
Hastings,  Judge. 

John  R.  Perry  was  convicted  of  larceny, 
and  brings  oror.    Reversed. 

Farrington  Power  and  John  C.  Martin,  for 
plaintiff  in  error.  A.  8.  Churchill,  Atty.  Gen.^ 
for  the  State. 

NORVAL,  C.  J.  An  Information  was  filed 
by  the  county  attorney  in  the  district  court 
of  Fillmore  coimty,  charging  John  R.  Perry, 
the  plaintiff  in  error,  with  the  larceny  of  a 
buggy  of  the  value  of  $50,  the  property  of 
one  John  W.  Frantz.  Upon  the  trial  of  the 
prisoner,  verdict  of  guilty  was  returned,  and 
be  was  sentenced  to  the  penitentiary  for  the 
period  of  one  year,  and  to  pay  the  costs  of 
the  prosecution,  taxed  at  $228.68. 

It  is  contended  that  the  court  erred  In  per 
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mlttlng  Albert  F.  Herrlot  to  testify  as  a  wit- 
ness on  behalf  of  the  state,  for  the  reason  that 
his  full  Christian  name  was  not  Indorsed  up- 
on the  information,  his  initials  and  surname 
alone  being  thereon  Indorsed.  The  statute 
(section  579  of  the  Criminal  Code)  requires 
that  the  names  of  the  state's  witnesses  la  a 
criminal  prosecution  must  be  indorsed  npon 
the  Information  before  the  trial.  Strictly 
speaking,  the  name  of  a  person  consists  of 
his  given  and  sur  names;  yet  we  are  unwilling 
to  hold  that  the  full  Christian  name  of  the 
witness  must  be  Indoi-sed  on  an  information, 
nlthough  the  better  practice  Is  for  the  county 
Attorney  to  do  so.  Where  the  witness'  sur- 
uame  And  the  Initials  of  his  Christian  name 
appear  upon  the  information.  It  is  a  suffi- 
cient compliance  with  the  law.  Initials  on- 
ly for  the  given  name  are  frequently  used 
both  in  official  and  business  transactions,  and 
to  declare  that,  when  such  Initials  are  em- 
ployed, it  is  no  name,  would  be  a  harsh  rule. 
Such  a  construction  would  invalidate  an  in- 
formation signed  by  the  county  attorney  by- 
the  initials  of  his  Christian  name.  It  has 
been  held  that  where  an  .officer,  in  signing 
the  Jurat  to  the  verification  of  an  informa- 
tion In  a  criminal  case,  gave  the  initials  only 
of  his  Christian  name,  it  Is  a  sufficient  slgrn- 
Ing.  Rice  V.  People,  IS  Mich.  9.  See  Few- 
Inss  T.  Abbott,  28  Mich.  270.  The  objection 
to  the  examination  of  the  witness  Herriot  Is 
not  well  taken,  and  is  overruled. 

The  next  assignment  of  error  is  that  the  ver- 
dict of  guilty  is  not  supported  by  sufficient 
evidence.  The  only  testimony  In  the  case 
was  that  given  on  the  part  of  the  prosecu- 
tion, and  It  Is  urged  that  It  does  not  show 
that  the  buggy  In  question  was  stolen,  or 
taken  without  the  consent  of  the  owner.  It 
is  an  elementary  rule  In  criminal  law  that  It 
Is  Indispensable  to  the  commission  of  larceny 
that  the  property  alleged  to  have  been  stolen 
should  have  been  taken  against  the  wiU  of  the 
owner,  and  it  Is  Incumbent  upon  the  state  in 
sucb  a  prosecution  to  establish  that  fact  be- 
fore a  conviction  can  be  had.  Does  the  proof 
show  that  the  buggy  was  taken  against  the 
consent  of  the  owner?  The  question  must 
be  answered  In  the  negative  From  the  evi- 
dence returned  In  the  bill  of  exceptions,  it 
appears  that  the  prosecuting  witness,  John  W. 
Frantz,  at  the  time  of  the  alleged  theft,  re- 
sided in  Fillmore  county;  that  on  July  29, 
1894,  he  went  to  Geneva,  the  county  seat. 
In  h\f  buggy,  arriving  about  0  o'clock  In  the 
evening;  that  he  tied  his  horse  to  the  hitch 
rack  In  one  of  the  principal  streets  of  the 
city,  the  horse  being  attached  to  the  vehicle; 
that  about  10  o'clock  of  the  same  evening  be 
returned  to  the  place  where  he  had  left  his 
rig,  and  discovered-  that  his  horse  was  un- 
hitched from  the  buggy,  and  the  latter  was 
gone;  that  some  five  weeks  thereafter  the 
vehicle  was  found  in  the  possession  of  the 
plaintiflF  In  error;  that  the  buggy  was  worth 
from  HO  to  ^50i   Tbera  la  an  entire  lack  of 


competent  evidence  In  the  case  before  us 
proving  or  tending  to  establish  a  want  of 
consent  to  the  taking  of  the  buggy  In  dis- 
pute on  the  part  of  Mr.  Frantz,  the  owner. 
Although  Mr.  Frantz  was  called  and  examin- 
ed as  a  witness  by  the  state,  he  was  not  In- 
terrogated, nor  did  he  testify,  upon  the  point 
whether  or  not  he  gave  bis  consent  or  per- 
mission to  the  taking  of  the  property.  So  far 
as  the  testimonies  In  the  record  disclose,  the 
buggy  may  have  been  taken  by  the  permis- 
sion of  the  owner,  or  under  a  claim  of  title, 
or  under  circumstances  which  repel  all  pre- 
sumptions of  felonious  intent  Mr.  Frantz 
being  In  attendance  upon  the  trail  as  a  wit- 
ness, his  testimony  that  he  did  not  consent 
to  the  taking  of  the  buggy  was  necessary  to 
a  conviction.  The  reason  for  the  rule  is  that 
his  testimony  is  the  best  evidence  of  the  fact, 
and  secondary  evidence  is  allowable  only 
when  the  primary  or  best  evidence  Is  not  at- 
tainable. In  1  Phil.  Ev.  (6th  Am.  Ed.)  'BSS, 
note  183,  It  Is  said  that  "In  all  cases,  but 
especially  In  this,  the  larceny  itself  must  be 
proved  by  the  best  evidence  the  nature  of  the 
case  admits.  This  should  be  by  the  testimony 
of  the  owner  himself,  if  the  property  was 
taken  from  his  immediate  possession;  or  If 
from  the  actual  possession  of  another,  though 
a  mere  servant  or  child  of  the  owner,  that 
other  must  be  sworn,  so  that  It  may  appear 
that  the  Immediate  possession  was  violated; 
and  this,  too,  without  the  consent  of  the  per- 
son holding  it  Where  nonconsent  Is  an  es- 
sential ingredient  in  the  offense,  as  It  Is  here, 
direct  proof  alone,  from  the  person  whose 
nonconsent  is  necessary,  can  satisfy  the  rule. 
You  are  put  to  prove  a  negative,  and  the  very 
I>erson  who  can  swear  directly  to  the  neces- 
sary negative  must.  If  possible,  always  be 
produced.  Rex  v.  Rogers,  2  Camp.  654;  Wil- 
liams V.  East  India  Co.,  3  East,  192,  201. 
Other  and  inferior  proof  cannot  be  resorted 
to  till  It  be  impossible  to  procure  this  best 
evidence.  If  one  person  be  dead  who  can 
swear  directly  to  the  negative,  and  another 
be  living  who  can  yet  swear  to  the  same 
thing,  he  must  be  produced.  In  such  cases, 
mere  presumptive,  prima  facie,  or  circum- 
stantial evidence  Is  secondary  In  degree,  and 
cannot  be  used  till  all  the  sources  of  direct 
evidence  are  exhausted."  This  court,  in  Bub- 
ster  V.  State,  33  Neb.  663,  60  N.  W.  953,  de- 
cided that  in  a  prosecution  for  larceny  the  own- 
er of  the  property  ordinarily  must  be  called 
as  a  witness  to  prove  the  taking  of  the  prop- 
erty was  without  his  consent  This  doctrine 
Is  supported  by  the  following  authoi-ities: 
Rap.  Larceny,  {  186;  State  t.  Morey,  2  Wis. 
494;  State  t.  Moon,  41  Wis.  648;  Ersklne  v. 
State,  1  Tex.  App.  405;  Jackson  v.  State,  7 
Tex.  363;  Wilson  v.  State,  12  Tex.  App.  481; 
Bowling  V.  State,  13  Tex.  App.  338. 

Because  of  the  insufficiency  of  the  evidence, 
the  Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  triaL  Judgment  accord- 
ingly. 
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LOTHROP  T.  MICHBLSON. 

<Snpreme  Coart  of  Nebraska.     April  5,  1895.) 

CUectmknt  —  Afpraisement  or  Impbovements  — 

UiWBOTiOKS  TO  Award— Measure  of  Re- 

COTBBT — Limitation. 

1.  Objections  to  the  report  of  appraisers, 
made  under  the  provisions  of  the  occupying 
claimant's  act  should  be  filed  on  or  before  the 
second  day  of  the  term  of  the  district  court 
next  after  the  filing  of  the  appraisement  with 
the  clerk  of  the  court,  where  such  report  is 
made  and  filed  in  vacation. 

2.  The  court  may  permit  such  objections  to 
be  filed  out  of  time,  but  it  is  not  reversible  er- 
ror to  refuse  so  to  do  where  no  abuse  of  discre- 
tion is  shown. 

3.  The  appraisers  am>ointed  under  said  law 
are  required  to  make  their  appraisement  from 
a  view  of  the  premises.  They  have  no  author- 
ity to  take  the  testimony  of  witnesses. 

4.  Where  an  occupying  claimant  is  allow- 
ed for  valuable  and  lasting  improvements  made 
while  in  possession,  the  measure  of  his  recov- 
ery is  the  amount  the  real  estate  increased  in 
value  by  reason  of  such  improvements,  and  not 
the  cost  of  making  the  same.  Fletcher  v. 
Brown,  53  N.  \V.  077.  35  Neb.  660. 

6.  The  statute  of  limitations  relating  to  the 
foreclosure  of  tax  liens  is  no  bar  to  the  recovery 
of  taxes  nnder  the  provisions  of  the  occupying 
claimant's  act 
(Syllabna  by  the  Coort) 

Appeal    from    district    court,  Wasbington 
«oanty;  Scott,  Judge. 
Action  of  ejectment  by  Hortense  Lothrop 

against  Anton  Micbelson.  Judgment  for 
defendant  for  improvements,  and  plaintiff  ap- 
peals.    Affirmed. 

John  liOtbrop,  for  appellant  Jesse  T. 
Davis,  for  appeUee. 

NORVAL,  O.  J.  The  appellant  brooght  an 
action  of  ejectment  in  the  district  court  of 
Washington  county  against  the  appellee  to 
recover  possession  of  certain  real  estate  slt- 
tiate  in  said  county.  The  answer  denies  the 
title  of  the  plaintiff,  and  sets  np  title  to  tbe 
premises  in  the  defendant  under  a  tax  deed. 
The  answer  further  alleges  that  the  defend- 
ant, while  In  possession  of  the  real  estate, 
has  paid  certain  taxes  thereon,  and  made 
valuable  and  permanent  improvements  upon 
the  land.  Tbe  defendant  prays,  in  case  a 
Judgment  of  ejection  Is  entered  against  blm, 
that  he  recover,  under  tbe  provisions  of  tbe 
occupying  daiiuant's  law,  for  the  said  Im- 
provements and  taxes.  Tbe  case  was  tried 
to  a  Jury  at  tbe  September,  1891,  term  of  the 
district  court,  who  found  tbe  plaintiff  to  be 
tbe  owner  and  entitled  to  the  possession  of 
tbe  premises,  and  Judgment  was  rendered 
upon  tbe  verdict.  Subsequently  the  parties 
entered  into  and  filed  a  written  stipulation 
to  tbe  effect  that  tbe  defendant  was  an  oc- 
cupying claimant  under  tbe  statutes  of  this 
state,  and  that  the  Honorable  Herbert  J. 
Davis,  one  of  the  Judges  of  said  district 
court,  should  make  an  order  for  tbe  appoint- 
ment of  appraisers  to  ascertain  the  value  of 
tbe  permanent  Improvements  made  by  tbe 
defendant  as  well  as  the  rents  and  profits 
of  said  land.    The  order  was  made  In  ac- 


cordance with  the  stipulation.  The  apprais- 
ers were  appointed,  who  subsequently  made 
their  report  In  writing.  This  report  -was,  on 
motion  of  tbe  plaintiff,  set  aside,  on  account 
of  the  failure  of  the  appraisers  to  take  and 
subscribe  tbe  oath  required  by  statute.  An 
order  was  Issued  to  summons  new  apprais- 
ers; and  the  sheriff.  In  accordance  'witb  tbe 
command  thereof,  selected  three  disinterest- 
ed freeholders  of  the  county,  who,  after  qual- 
ifying, made  and  filed  their  report  In  writ- 
ing. In  vacation,  and  within  the  time  re- 
quired by  tbe  court,  with  the  clerk  of  tbe  dis- 
trict court,  to  wit,  on  the  2d  day  of  January, 
1892.  Tbe  referees  found  the  value  ot  the 
premises  at  the  time  tbe  defendant  'went  In- 
to possession  thereof  In  the  sum  of  $100,  to- 
tal rents  and  profits  to  be  tbe  sum  of  $90, 
and  tbe  total  value  of  the  lasting  and  valua- 
ble improvements  made  by  the  defendant 
while  in  possession  to  be  $716.20.  Tbe  ap- 
praisement Itemizes  tbe  various  Improve- 
ments, and  the  value  of  each  Is  assessed. 
The  fifth  Item  Is  as  follows:  "(5)  'We  find 
that  tbe  defendant  has  grubbed  and  cleared 
ten  acres  of  said  Jand,  which  we  assess  of 
tbe  cash  value  of  $100." 

On  the  1st  day  of  the  February,  1802, 
term  of  the  district  court,  to  wit,  on  Feb- 
ruary 29th,  tbe  defendant  filed  a  motion  to 
confirm  said  report  of  the  appraisers;  and 
on  tbe  2d  day  of  March,  1892,  the  platntilT 
filed  a  motion  to  be  permitted  to  file  excep- 
tions to  said  report,  which  last  motion  was 
denied  on  March  9th,  and  tbe  followingr  de- 
cree was  entered  upon  tbe  Journal  In  said 
cause:  "And  now,  on  this  9th  day  of  March, 
1S02,  this  cause  came  on  to  be  beard  upon 
tbe  report  of  the  appraisers  heretofore  select- 
ed by  the  sheriff  of  Washington  county, 
Nebraska,  under  tbe  order  of  this  cotirt.  to 
appraise  the  valuable  and  lasting  improve^ 
ments  made  thereon  by  tbe  occupying  claim- 
ant, Anton  MlcbelBon,  on  the  south  half  of 
tbe  northeast  quarter  of  section  22,  township 
18,  range  12  east  of  the  6th  P.  M.,  which  re- 
port Is  in  words  and  figures  as  follows: 
•  •  •  and,  no  objections  having  been  filed 
to  the  report  of  said  appraisers,  that  the 
said  report  was  made  within  the  time  re- 
quired imder  the  order  of  this  court,  and  the 
written  instructions  given  to  said  appraisers 
by  tbe  court.  The  court  finds  that  thesaiue 
Is  reasonable  and  fair,  and  that  no  Injustice 
has  been  done  either  party,  except  Item  6  In 
said  appraisers'  report,  which  is,  by  consent 
of  the  occupying  claimant,  disallowed  aud 
stricken  out  by  the  court;  the  amount  found 
due  by  the  appraisers,  after  deducting  the 
amount  of  rent  of  said  premises  and  the 
amount  stricken  out  by  the  court,  to  be  the 
sum  of  $525.20.  And  thereupon  this  cause 
came  on  further  to  be  heard  upon  the  amount 
paid  as  taxes  by  tbe  occupying  claimant,  and. 
after  hearing  the  proofs,  the  court  finds  that 
the  occupying  claimant  has  paid  taxes,  Inclua- 
Ing  Interest  at  tbe  rate  of  ten  per  cent,  per 
annum,  from  the  dates  of  tbe  payment  of  each 
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item  of  taxes  paid  by  him  on  said  premises, 
to  be  the  sum  of  $370.45.  It  la  therefore  oi^ 
dered,  adjudged,  and  decreed  by  the  court 
that  Anton  Michelson,  the  occupying  claim- 
ant, have  and  recover  of  the  said  plaintiff, 
Hortense  Lothrop,  the  sum  of  $525.20,  for 
raiuable  and  lasting  improvements  made  up- 
on said  premises,  and  the  further  sum  of 
$370.45  as  taxes,  making  a  total  of  $895.65,  and 
that  the  same  is  hereby  decreed  to  be  a  lien 
upon  the  above-described  premises;  that  the 
said  Hortense  Lothrop  shall  on  or  before  the 
15th  day  of  August,  ISfti.  elect  to  receive  the 
value  of  the  lands  found  by  the  appraisers 
without  the  improvements  thereon,  the  same 
being  the  sum  of  $100,  and,  In  case  she  elects 
so  to  do,  she  shall  deposit  with  the  clerk  of 
the  district  court  of  Washington  county,  Ne- 
braska, a  general  warranty  deed  of  said  prem- 
ises to  Anton  Michelson,  or  tender  the  same 
to  him  in  person,  or,  in  case  she  shall  not  so 
elect,  then,  in  that  case,  she  shall  pay  to  the 
said  Anton  Michelson  the  said  sum  of  $81)5.05, 
so  found  due  for  Improvements  and  taxes  as 
aforesaid,  on  or  before  the  15th  day  of  Au- 
gust, 1892,  together  with  interest  thereon  at 
the  rate  of  seven  per  cent,  per  annum  on  the 
sum  of  $525.20,  at  ten  per  cent,  per  annum  on 
the  sum  of  $370.45  from  the  first  day  of  this 
term  of  court,  with  costs  of  suit;  and  that 
In  case  the  said  plaintiff,  Hortense  Lothrop, 
sUall  fail  to  elect  to  pay  for  the  improvements 
and  taxes  found  due  to  the  occupying  claim- 
ant, or  sliall  fall  to  elect  to  take  the  appraised 
value  of  the  lands,  within  the  time  mentioned 
In  this  decree,  then,  and  in  that  case,  the 
occupying  claimant,  Anton  Michelson,  shall  on 
or  before  the  1st  day  of  September,  1892,  pay 
to  the  said  Hortense  Lothrop  or  to  the  clerk 
of  the  district  court  of  said  county  the  sum  of 
$100,  so  found  as  the  value  of  said  lands 
without  the  Improvements  thereon,  for  the  u&e 
and  benefit  of  the  said  Hortense  I^othrop. 
(Plaintiff  excepts.)" 

It  Is  insisted  that  the  court  erred  in  over- 
ruling plaintiff's  motion  for  leave  to  file  ob- 
jections to  the  report  of  the  appraisers.  By 
the  provision  of  section  5  of  the  act  for  the 
relief  of  occupants  and  claimants  of  real  es- 
tate (chapter  63,  Comp.  St.),  objections  to  an 
appraisement  made  under  said  law  are  to  be 
tiled  on  or  before  the  second  day  of  the  term 
of  court  next  after  the  filing  of  said  ap- 
praisement with  the  clerk  of  the  district 
court,  where  such  report  of  the  appraisers  Is 
made  In  vacation.  In  the  case  at  bar,  as  al- 
ready stated,  the  appraisement  was  filed  In 
vacation,  and  It  was  not  until  the  third  day 
of  the  term  of  court  next  thereafter  that  the 
motion  was  made  for  permission  to  file  ob- 
jections to  the  same.  Such  leave  to  file  was 
therefore  not  made  within  the  time  limited 
by  said  act.  Doubtless,  the  trial  court  pos- 
sessed the  power  to  permit  the  plaintiff  to 
file  objections  to  the  report  after  the  ex- 
piration of  tlie  period  fixed  therefor  by  stat- 
ute; but  its  failure  so  to  do  Is  not  reversible 


error,  unless  it  appears  that  there  has  been 
a  clear  abuse  of  discretion.  This  the  record 
before  us  falls  to  disclose.  The  plalntlfTs 
motion  for  leave  to  file  objections  was  not 
accompanied  by  any  showing  excusing  the 
delay  In  the  filing  thereof,  nor  did  she  at 
that  time  present  to  the  court  her  objections 
to  the  report.  There  is  copied  Into  the  tran- 
script a  paper  purporting  to  be  exceptions  to 
the  report,  and  certain  affidavits  which  were 
filed  with  the  clerk  of  the  district  court  on 
March  9th,  but  they  cannot  be  considered, 
for  the  reason  that  they  have  not  been  em- 
bodied In  or  made  a  part  of  the  bill  of  ex- 
ceptions. There  Is  nothing  in  the  record  to 
sbow  that  they  were  ever  called  to  the  at- 
tention of  the  trial  Judge  at  any  time.  No 
abuse  of  discretion  being  shown,  we  cannot 
reverse  the  decree  for  the  refusal  of  the 
court  to  permit  objections  to  the  appraise- 
ment to  be  filed  out  of  time. 

The  next  contention  of  appellant  Is  that 
she  was  not  allowed  to  appear  and  produce 
witnesses  before  the  appraisers  before  they 
made  their  report.  There  are  two  answers 
to  this  objection:  First,  it  does  not  appear, 
except  by  the  affidavits  above  mentioned, 
and  which  are  not  a  part  of  the  record  in  the 
case,  that  any  application  was  made  by  the 
appellant,  or  any  one  for  her,  to  be  allowed 
to  produce  and  examine  witnesses  before  the 
appraisers.  Again,  there  is  no  provision  In 
the  occupying  claimant's  act  which  author- 
izes the  appraisers  to  take  testimony  for  the 
purpose  of  ascettalning  the  value  of  the 
real  estate,  or  the  value  of  the  permanent 
Improvements  placed  thereon  by  the  occu- 
pant of  the  premises,  or  the  amount  of  the 
rents  and  profits  received  by  him.  The  pro- 
ceedings are^  regulated  entirely  by  statute. 
The  appraisers  are  required  to  make  their 
appraisement  from  a  view  of  the  real  estate 
in  question.    See  Comp.  St.  c.  03,  i  5. 

The  next  point  argued  Is  that  the  value  of 
the  land  at  the  time  the  defendant  went  In- 
to possession,  as  fixed  by  the  appraisers,  is 
too  low.  They  placed  the  value  at  $100.  No 
evidence  was  adduced  In  the  dlsti-ict  court 
upon  this  branch  of  the  case  after  the  ap- 
praisement was  filed.  Therefore  we  are  un- 
able to  determine  whether  the  market  value 
of  the  premises  was  more  than  the  sum  re- 
turned in  the  appraisement  or  not 

It  is  insisted  that  an  unjust  value  was 
placed  upon  the  Improvements  by  the  re- 
port, and  the  case  of  Fletcher  v.  Brown,  35- 
Neb.  000,  53  N.  W.  577,  Is  relied  upon  to  sus- 
tain this  contention.  It  was  there  held.  In 
an  opinion  by  .Tudge  Post,  that  the  occupant 
of  real  estate  is  entitled  to  recover,  for  the 
valuable  and  lasting  Improvements  made  by 
him  while  In  possession  under  a  claim  of 
title,  the  amount  the  real  estate  is  inpreased 
In  value  by  reason  of  such  Improvements, 
and  not  the  costs  of  making  the  same.  The- 
rule  stated  was  not  violated  in  the  case  un- 
der consideration.    It  Is  the  value  of  the  Im- 
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proTcments,  and  not  tbe  costs  thereof,  that 
tbe  appraisers  awarded  to  the  defendant, 
Mtchelson. 

Lastly,  It  Is  said  that  there  was  error  In 
allowing  the  snip  of  $370.45  for  taxes  paid 
on  the  land  by  Ibe  defendant,  for  the  reason 
tliat  tbe  same  is  barred  by  the  statute  of 
limitations  relating  to  the  foreclosure  of  tax 
liens.  The  statute  Invoked  by  appellant  has 
uo  application  to  proceedings  under  the  oc- 
cupying claimant's  act.  By  section  1  of  said 
last-named  act  it  is  provided  that  the  per- 
son entitled  to  the  benefits  of  the  provisions 
shall  not  be  evicted  or  turned  out  of  posses- 
Kion  of  the  real  estate  until  he  has  been  re- 
imbursed "for  all  taxes  and  assessments 
paid  upon  said  real  estate  by  such  claimant, 
and  tbe  persons  under  whom  he  claims,  with 
Interest  thereon,  at  the  same  rate  of  Interest 
as  provided  for  delinquent  taxes,  and  for  all 
sums  of  money  paid  such  occupant  or  claim- 
ant, or  those  under  whom  he  claims,  to  re- 
deem such  real  estate  from  any  sale  or  sales 
for  non-payment  of  taxes  previous  to  receiv- 
ing actual  notice  by  the  commencement  of 
suit  on  such  adverse  claim  by  which  such 
eviction  or  cancellation  may  be  had,  unless 
Huch  occupant  or  claimant  shall  refuse  to 
pay  the  person  so  setting  up  and  proving  an 
adverse  and  better  title  the  value  of  such 
real  estate  without  Improvements  made 
thereon  as  aforesaid,  upon  the  demand  of 
the  unsuccessful  claimant  as  hereinafter 
provided."  The  foregoing  provision  Is  un- 
ambiguous. There  Is  no  room  for  construc- 
tion. Under  it  the  court  could  not  have  done 
otherwise  than  allow  the  defendant  the 
amount  of  all  taxes  paid  by  him  upon  the 
land,  with  interest  The  decree  is  right,  and 
Is  affirmed. 


BROATOH  et  al.  t.  MOORE. 
(Supreme  Coort  of  Nebraska.  April  6,  1805.) 
Judgment  aoaixst  Firm. 
Ab  action  in  tbe  county  court  was  en- 
titled "M.  J.  B.  T.  N.  and  H.*'  In  the  bill  of 
uorticulars  it  was  alleged  that  "said  defendants 
N.  O.  N.  and  J.  H.  are  indebted  to  the  plaintiff. 
•  •  *"  Judgment  was  entered  by  default 
against  the  defendants  withont  naming  them. 
Service  was  made  under  the  provisions  of  sec- 
tion 25  of  the  Oode,  authorizing  service  against 
companies  or  firms  not  incorporated,  the  re- 
turn being  as  follows:  "I  served  this  writ  on 
the  witbin-named  J.  H.,  at  his  nsual  place  uf 
business;  •  *  *  the  within  N.  O.  N.  not 
found  in  the  county.  *  •  *"  Held  a  judg- 
ment against  the  firm  of  N.  and  U.,  and  not  the 
individual  members  thereof. 
(Syllabus  by  the  Court.) 

Krror  to  district  court,  Buffalo  county;  Ham- 
er.  Judge. 

Action  by  R.  A.  Moore  against  M.  J.  Broetcb 
and  another  to  enjoin  a  sale  of  land.  Plain- 
tiff had  Judgment,  and  defendants  bring  er- 
ror.   Affirmed. 

Cavanagh,  Thomas  &  McGUton,  for  plain- 
tiffs in  error.    B.  A.  Moore,  in  pro.  per. 


POST,  J.  This  was  an  equitable  proceed- 
ing in  the  district  court  for  Buffalo  county  by 
which  It  was  sought  to  prevent  the  sale  of  lot 
No.  814  In  the  city  of  Kearney  by  tbe  defend- 
ant Sctiars,  as  sheriff,  on  execution,  to  satisfy 
a  judgment  In  favor  of  his  codefendant 
Broatch,  and  against  the  firm  of  Nelson  & 
Hanson.  An  answer  was  filed,  which  need 
not  be  noticed  further  for  reasons  which  will 
hereafter  appear.  A  hearing  was  had  In  the 
district  court,  where  th^-e  was  a  finding  for 
the  plaintiff  therein,  and  a  decree  in  accord- 
ance with  the  prayer  of  the  petition.  A  mo- 
tion for  a  new  trial  was  made  and  overruled, 
and  the  cause  removed  Into  this  covirt  for 
review,  upon  tbe  following  assignments  ot 
error.  "(1)  The  court  erred  In  granting  said 
decree.  (2)  Said  decree  is  not  sustained  by 
sufficient  evidence." 

The  paper  purporting  to  be  a  bill  of  excep- 
tions was,  on  motion  of  tbe  defendant  In  error, 
stricken  from  the  record  at  a  former  term, 
thus  leaving  for  determination  a  single  ques- 
tion, viz.  Is  the  decree  warranted  by  the 
pleadings?  The  finding  being  for  the  defend- 
ant In  error  on  substantially  all  of  the  Issues, 
our  examination  will  be  confined  to  tbe  pe- 
tition alone,  since  it  is  apparent  that,  if  a 
cause  be  therein  stated  for  the  relief  sought, 
the  decree  must  be  affirmed.  By  It  we  are 
Informed  that  on  the  2oth  day  of  October, 
1SS2,  N.  O.  Nelson  and  John  Uanson,  then 
partners,  doing  business  in  the  firm  name  of 
Nelson  &  Hanson,  purchased  the  lot  above 
desci-ilH-d,  and  procured  a  deed  to  be  made 
therefor  to  said  firm.  On  the  2d  day  of  Feb- 
ruary, 18S4,  Nelson,  by  deed,  in  due  form  con- 
veyed his  interest  in  said  lot  to  Hans(m.  said 
firm  having  been  dissolved  in  the  meantime 
by  mutual  consent.  On  the  6th  day  of  tbe 
same  month,  Broatch,  tho  plaintiff  in  error, 
recovered  a  Judgment  against  the  said  firm 
in  the  county  court  of  Buffalo  county  on  a 
firm  indebtedness  for  $335.32,  and  costs,  taxed 
at  $2(>0,  and  on  the  20th  day  of  the  same 
month  caused  a  transcript  thereof  to  be  tiled 
with  the  clerk  of  tbe  district  court  for  Buf- 
falo county.  On  the  2d  day  of  September, 
1885,  the  defendant  in  error  purchased  said 
premises  from  Hanson  and  one  Gillispie,  al- 
though the  Interest  of  the  latter  does  not  ap- 
pear. The  real  controversy  relates  to  the  char- 
acter of  the  judgment,  a  transcript  of  which 
is  attached  to  the  petition,  and  made  a  part 
thereof.  If  regarded  as  a  personal  Judgment 
against  Hanson,  It  was  a  Hen  upon  the  prem- 
ises at  the  time  defendant  In  error  acqtUred 
title  through  his  conveyance  from  the  former, 
and  the  petition  accordingly  failed  to  state 
a  cause  of  action.  On  the  other  hand,  it  is 
conceded  that,  if  the  judgment  is  against  the 
copartnership  merely,  it  is,  for  the  purpose  of 
this  controversy,  not  a  lien,  and  the  petition 
is  not  subject  to  demurrer. 

Turning  to  the  transcript,  we  observe  the 
action  was  entitled  "M.  J.  Broatch  v.  Nelson 
and  Hanson."    In  the  bill  of  particulars,  which 
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Is  set  out  at  length,  we  find  the  foHowlng: 
"Plaintiff  conplalns  of  the  said  N.  O.  Nelson 
and  Jobn  Hanson  for  tbat  on  the  1st  day 
of  Jannary,  1884,  said  defendants  were  In- 
debted to  the  plaintiff;  •  •  •  wherefore  the 
plaintiff  prays  Judgment  against  said  defend- 
ants," etc.  Summons  was  issued,  but  for 
whom  does  not  appear  from  the  record.  In 
the  return  thereof  it  is  recited  as  follows:  "I 
served  the  within  writ  of  summons  on  the 
wltbin-named  Jolm  Hanson,  at  his  usual  place 
of  business,  by  delivering  a  copy,  etc.;  •  •  • 
the  within-named  N.  O.  Nelson  not  found  in 
the  county."  On  the  return  day  the  follow- 
ing record  was  made:  "Default  Is  this  day 
entered,  on  motion  of  the  attorney  for  the 
plaintiff;  •  •  »  and,  it  appearing  that  the 
defendants  are  indebted  to  the  plaintiff  in  the 
sum  of  $335.32,  it  Is  considered  and  adjudged 
that  the  plaintiff  have  Judgment  against  the 
defendants  in  the  sum  of  $335.32,  and  costs 
of  this  action,  taxed  at  $2G0." 

The  question  Is  certainly  not  free  from 
doubt,  but  there  is  disclosed  by  the  foregoing 
record  one  fact  which  leads  us  to  construe 
the  Judgment  as  against  the  firm  of  Nelson  & 
Hanson,  rather  than  the  individual  members 
thereof.  It  will  be  perceived  that  Jurisdiction 
was  acquired  therein,  if  at  all,  under  the 
provisions  of  section  25  of  the  Code,  which 
authorizes  service  in  actions  against  any  com- 
pany or  firm  by  copy  left  at  the  usual  place 
of  business  of  the  defendant  with  a  member 
uf  said  firm  or  clerk  or  general  agent  thereof, 
and  declares  that  "executions  Issued  on  any 
Judgments  rendered  in  such  proceedings  shall 
be  levied  only  on  partnership  property."  The 
validity  or  regularity  of  the  proceedings  of 
the  county  court  are  not  directly  called  In 
question  by  this  action,  and  yet  the  fact  can- 
not be  oyeriooked  that,  unless  that  coun  ac- 
quired Jurisdiction  under  the  provisions  of  the 
section  cited,  its  Judgment  as  agalu.st  Nelson 
is  absolutely  void,— a  result  evidently  not  con- 
templated by  the  plaintiff  therein  or  the  court 
It  is  not  necessary  to  review  the  cases  cited 
in  the  brief  of  the  plaintiff  in  error.  It  Is 
sufficient  that  the  eonc-luslou  here  reached  In 
uo  wise  conflicts  with  King  v.  Bell,  13  Neb. 
412,  14  N.  W.  141;  Morrlsy  v.  Schlndler,  18 
Neb.  672,  26  N.  W.  470;  Uowland  v.  Shep- 
hard.  27  Neb.  4JM.  4:i  N.  W.  344;  and  Bank 
V.  Slonian  (Neb.)  00  N.  W.  5S0.  It  follows 
that  the  petition  states  a  cause  of  action,  and 
that  the  decree  restmlnlng  the  sale  of  the  lot 
described  to  satisfy  the  Judgment  agamst  Nel- 
son &  Hanson  is  right,  and  should  be  affirmed. 


TOUNKIN   V.    YOUNKIN. 
(Supreme  Court  of  Nebraska.    April  6,  1895.) 

AccouRTiira — Rss  Judiuata— Etidxhob. 

L  Where  a  decree  has  been  rendered  deter- 
mining certain  issues  in  a  case,  and  reserving 
the  case  for  further  proceedings  to  carry  out  the 
first  decree  (as  for  an  accounting),  the  supple- 
wucntal  proceeding*  cannot  be  made    the  means 


of  relitigating  any  Issues  determined  by  the  first 
decree. 

2.  Evidence  examined,  and  hdd  sufficient  to 
sustain  the  findings  of  the  trial  court. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Saline  county; 
Hastings,  Judge. 

Action  by  Eva  M.  GlUasple  against  How- 
ard Younkln  to  obtain  a  deed  to  land  and  for 
an  accounting.  Plaintiff  had  Judgment,  and 
died  pending  the  accounting,  and  Eugene 
Vounkin,  her  administrator,  was  substituted 
as  plaintiff.  From  an  order  on  the  account- 
ing In  plaintiff's  favor,  he  appeals.    Affirmed. 

F.  I.  Foes,  for  appellant.  H.  F.  Rose  and 
M.  H.  Fleming,  for  appellee. 

IRVINE,  0.  This  action  was  originally 
commenced  by  Eva  M.  GlUasple  against 
Howard  Younkin,  her  son,  alleging  that  dur- 
ing her  son's  minority  she  had  purchased 
a  farm  In  Saline  county,  and  procured  the 
title  to  be  taken  In  the  name  of  the  defend- 
ant, for  the  sole  purpose  of  preventing  her 
second  husband,  Oiilasple,  from  whom  she 
was  then  separated,  from  asserting  any  in- 
terest therein;  that  she  had  made  improve- 
ments upon  the  farm,  and  placed  certain 
personal  property  thereon;  that  she  removed 
with  her  family,  including  the  defendant, 
to  said  farm;  that  the  defendant  refused 
to  convey  the  farm  to  her,  or  to  account 
to  her  for  the  personal  property  thereon; 
that  she  bad  been  compelled  to  remove  there- 
from, leaving  him  in  possession.  She  of- 
fered to  pay  the  reasonable  value  of  his 
services  upon  the  farm  since  his  majority, 
and  prayed  for  a  conveyance  and  an  account- 
ing. To  this  petition  an  answer  was  filed 
placing  the  material  allegntlous  In  Issue. 
There  was  a  trial  before  Morris,  J.,  resulting 
In  a  decree  finding  substantially  for  the 
plaintiff,  decreeing  a  conveyance  to  her,  and 
referring  the  case  for  an  accounting  between 
the  parties.  There  has  been  no  appeal  from 
this  decree,  but  subsequently  thereto  the 
plaintiff  executed  a  lease  of  the  farm  to  the 
defendant  imder  an  agreement  that,  if  on 
the  accounting  anything  should  be  found 
due  from  the  plaintiff  to  the  defendant,  then 
the  rent  should  be  applied  in  payment  there- 
of. The  order  of  reference  was  afterwards 
set  aside,  and  an  accounting  had  before 
Hastings,  J.,  who  found  due  the  defendant 
on  account  of  services  and  for  advancements 
made  by  him  $1,261.60;  that  there  was  left 
In  the  hands  «f  the  defendant  property  of 
the  plaintiff  to  the  value  of  $969.50;  that 
there  was  due  for  rent  $320,  leaving  a  bal- 
ance, in  favor  of  the  plaintiff,  of  $27.90,  for 
which  Judgment  was  entered.  Pending  these 
supplemental  proceedings,  the  plaintiff  had 
died,  and  the  action  was  revived  In  the  name 
of  the  a'dmlnistrator,  who  appeals  from  this 
decree. 

It  is  claimed  by  the  appellant  that  the 
court  restricted  the  accounting  to  too  nar- 
row a  field,  and  should  have  admitted  certain 
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evidence  wblrh  was  rejected.  One  question 
asked  the  appellant  was  as  follows:  "Please 
tell  the  court  the  items  for  which  you  have 
paid  out  for,  and  on  behalf  of,  the  place, 
either  personal  property  or  the  real  estate, 
and  then  eredits  that  you  g^ve  from  sales 
which  have  come  from  the  same."  An  ob- 
jection to  this  question  was  sustained.  A 
sufficient  reason  for  doing  so  is  foimd  in  the 
fact  that  it  called  tor  a  statement  of  moneys 
paid  for  the  land  Itself.  This  issue  had  al- 
ready been  determined  adversely  to  appel- 
lant by  the  interlocutory  decree,  and  was 
not  open  in  the  accounting  to  reinvestiga- 
tion. Again,  certain  questions  were  objected 
to  seeking  to  elicit  proof  that  two  out  of 
four  horses,  placed  on  the  farm  when  It 
was  first  bought,  belonged  to  appellee,  he 
having  acquired  them  from  his  father's  es- 
tate. The  petition  distinctly  alleged  that 
those  four  horses  belonged  to  the  plaintiff. 
The  answer,  among  other  things,  alleged  a 
subsequent  agreement,  whereby,  together 
with  other  promises,  the  plaintiff  was  to 
give  defendant  the  stock  upon  the  farm. 
The  decree  found  against  the  defendant  on 
this  issue.  The  decree  also  finds  "that  the 
farm  had  upon  it  stock  and  farming  ma- 
chinery, the  character  and  value  of  which 
I  do  not  find."  There  is  no  distinct  finding 
that  these  horses  were  the  property  of  plain- 
tiff, but  if  that  question  were  put  In  issue 
at  all,  which  Is  doubtful  under  the  allega- 
tions we  have  referred  to,  we  think  that 
the  first  decree,  reserving  the  case,  as  it 
does,  solely  for  an  accounting  as  to  appel- 
lee's services,  and  Impliedly  of  the  value 
of  the  stock  and  farming  machinery,  deter- 
mined the  issue  in  favor  of  plaintiff.  Where 
a  decree  has  been  rendered  determining  cer- 
tain Issues  In  a  case,  and  reserving  the  case 
for  further  proceedings  to  carry  out  the 
first  decree  (as  for  an  accounting)  the  sup- 
plemental proceedings  cannot  be  made  the 
means  of  relttigating  any  issues  determined 
by  the  first  decree.  The  Santa  Maria,  10 
Wheat.  442;  Sibbald  v.  U.  S.,  12  Pet  491. 
All  the  other  questions  argued  are  purely 
questions  of  fact  The  evidence  is  conflict- 
ing, and  might  sustain  a  finding  either  more 
or  less  favorable  to  the  appellant  than  that 
contained  In  the  decree.  That  finding,  there- 
fore, cannot  be  disturbed.    Judgment  affirmed. 


MUNDAY  V.   O'NEIIi. 

(Snpreme  Court  of  Nebraska.    April  6,  ISOa.) 

Landlokd  axd  Tb:7akt — Riobtb  or  Tbkant 

FSKDINO  FOKBOIXISURB. 

A  tenant  for  years  of  mortgaged  land 
planted  a  crop  after  the  rendition  of  a  decree 
foreclosing  the  mortgage,  the  tenant  having  been 
a  defenUant  in  the  foreclosure  suit.  7he  land 
was  sold  under  the  decree,  and  the  sale  con- 
firmed while  the  crop  was  growing,  and  before 
it  matured.  The  purchaser  did  not  obtain  pos- 
session of  the  land,  but  permitted  the  tenant 
to  retain  possession,  merely  notifying  him  that 
he,  the  purchaser,  would  expect  from  the  tenant 


rent  in  money  or  in  Und.    H«fd  that,  as  between 
the  tenant  and  the  pnrchaser.  the  former  was 
entitled  to  the  crop. 
(Syllabns  by  the  C!ourt.) 

Error  to  district  court.  Dodge  coiuity;  Sulli- 
van, Judge. 

Action  of  trover  by  Daniel  Munday  against 
William  O'Neil.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

D.  M.  Strong  and  Frick  &  Dolegal,  for  plain- 
tiff In  error.  O.  Hollenbeck,  for  defendant  In 
error. 

IRVINE,  0.  This  case  was  tried  In  the 
district  court  on  a  stipulation  of  facts.  The 
court  instructed  the  Jury  to  return  a  Terdlct 
for  the  defendant  and  from  the  Judgment 
rendered  thereon  the  plaintiff  prosecutes  er- 
ror. The  action  was  one  in  the  nature  of 
trover  for  80  acres  of  com  grown,  and  a  part 
thereof,  standing  on  the  W.  %  of  the  N. 
W.  Vi  of  section  13,  township  18,  range  5,  in 
Dodge  county.  The  essential  facts,  as  dis- 
closed by  the  stipulation,  are  as  follows:  On 
the  14th  day  of  January,  1888,  one  Stanford, 
who  was  then  the  owner  of  the  land  de- 
scribed in  the  petition,  executed  a  mortgage 
thereon  to  the  J.  T.  Robinson  Notion  Ck>m- 
pany.  On  the  3d  of  January,  1891,  an  action 
was  brought  to  foreclose  this  mortgage,  the 
parties  defendant  being  Stanford  and  wife 
and  O'Neil,  the  defendant  in  this  case;  the 
petition  alleging  that  O'Neil  claimed  a  lease- 
hold hiterest  in  the  premises,  but  that  such 
Interest  was  Inferior  to  the  interest  of  the 
plaintiff.  '  All  the  defendants  made  default, 
and  on  April  23,  1891,  a  decree  of  foreclosure 
was  rendered.  On  June  26,  1891,  the  land 
was  sold  under  the  decree  of  foreclosure  to  the 
plaintiff.  On  the  27th  of  Jime  the  sale  was 
confirmed,  and  a  deed  executed,  which  was 
the  same  day  recorded.  O'Neil  was  the  ten- 
ant of  Stanford  for  one  year  from  March  1, 
1891,  and  the  com  In  question  was  planted  by 
O'Neil  in  May,  1891,  and  was  growing  at  the 
time  of  the  sale  and  confirmation.  No  lease 
was  made  by  the  plaintiff  to  O'Neil,  but 
O'Neil  continued  In  possession  after  the  sale, 
and  Mundny  made  no  effort  to  obtain  pos- 
session, except  that  at  diffetent  times  during 
the  summer  of  1891  he  notified  O'Neil  not  to 
pay  rent  to  Stanford,  and  that  he  would  In- 
sist on  either  the  rent  or  a  portion  of  the 
crops.  The  question  presented  is  therefore 
whether,  under  the  foregoing  state  of  facts, 
Munday  or  O'Neil  was  the  owner  of  the  crops 
growing  on  the  land,  but  not  matured  at  the 
time  the  sale  was  confirmed.. 

Since  the  briefs  were  filed  the  cases  of  lea- 
eel  V.  White,  40  Neb.  432,  58  N.  W.  1020,  and 
Foss  V.  Marr,  40  Neb.  559,  59  N.  W.  122,  nave 
been  decided.  Their  effect  is  to  limit  the  in- 
quiry here  to  a  much  narrower  field  than  that 
covered  by  the  briefs.  In  Teazel  v.  White 
It  was  decided  that  the  owner  of  land  sold 
upon  execution  retains  the  right  of  possessiou, 
and  Is  entitled  to  the  usufruct  of  suoh  land 
imtll  confirmation  of  tbo  sale,  and  that  tbei  e- 
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fore,  the  Judgment  debtor  Is  not  accountable 
to  the  purchaser  for  bay  cut  upon  the  land 
after  sale  and  before  confirmation.  In  Foss 
v.  Marr  It  was  held  that  a  mature  crop  of 
corn  standing  upon  land  sold  at  Judicial  sale, 
and  not  taken  into  account  by  the  appraisers, 
did  not  pass  to  the  purchaser,  but  remained 
the  property  of  the  mortgagor,  who  had  plant- 
ed and  cultlTated  it.  In  the  latter  case  some 
stress  was  laid  upon  the  fact  that  the  crop 
was  matured,  and  the  language  of  the  su- 
preme court  of  Iowa  in  Hecht  t.  Dettman, 
66  Iowa,  679,  7  N.  W.  495,  and  10  N.  W.  241, 
wherein  a  distinction  is  drawn  between  a 
growing  crop  and  one  already  matured,  but 
not  severed,  was  quoted  as  confirming  the 
conclusion  reached.  The  language  used  in 
Hecht  V.  Dettman  was,  however,  employed  to 
distinguish  that  case  from  Downard  v.  OroS, 
40  Iowa,  597,  holding  that  the  right  to  grow- 
ing crops  passes  to  the  purchaser  at  a  Judicial 
sale.  Downard  v.  GrofF  followed  the  general 
current  of  authority,  and  recognized  thbt  Cas- 
silly  V.  Rhodes,  12  Ohio,  8S,  was  opposed  to 
the  conclusion  reached,  stating  truly  that  Gas- 
silly  V.  Rhodes  was  based  upon  a  construction 
of  the  Ohio  appraisement  law.  Foss  v.  Marr 
was  based  upon  the  doctrine  of  Cassilly  v. 
Rhodes,  our  appraisement  law  being  similar 
to  that  of  Ohio,  and  the  reasons  given  by  the 
Olilo  court  for  departing  from  the  general 
rule,  because  of  the  effect  of  the  appraisement 
law,  being  deemed  sound  and  applicable  to 
this  state.  The  court  did  not,  in  Foss  v. 
Marr,  undertake  to  decide  that  growing  crops 
do  pass  to  the  purchaser.  On  the  contrary, 
in  the  last  paragraph  of  the  opinion  it  is  ex- 
pressly stated  that  that  question  was  neither 
presented  nor  decided.  GassiUy  v.  Rhodes 
was  a  case  where  the  crop  involved  was  one 
which  had  not  matured,  and  the  language  of 
the  opinion  refers  to  it  throughout  as  a  grow- 
ing crop.  The  reason  of  the  decision  was 
tbat  the  value  of  the  annual  crops  is  not  in- 
cluded in  the  appraisement  made  prior  to  the 
sale,  and  that  the  vendor's  rights  therein  can 
be  saved  only  by  regarding  such  crops  as  per- 
sonalty requiring  a  separate  levy.  This  rea- 
soning, which  is  approved  in  Foss  v.  Marr,  is 
equally  applicable  to  a  growing  crop  as  to  one 
matured.  In  Houts  v.  Shawalter,  10  Ohio* 
St  125,  Cassilly  v.  Bhodes  was  reaffirmed,  and 
the  crop  there  in  controversy  was  also  a  grow- 
ing crop. 

It  will  be  remembered  that  Munday,  after 
he  obtained  title  to  the  land,  did  not  enter 
into  possession  thereof,  but  suffered  O'Neil  to 
remain  in  possession,  merely  notifying  him 
tbat  Munday  would  expect  either  rent  or  a 
portion  of  the  crop;  that  is,  he  treated  O'Neil 
as  his  tenant,  demanding  rent  either  in  money 
or  in  kind.  O'Nell's  conduct  Is  not  sufficient- 
ly disclosed  to  establish  whether  or  not  there 
was  an  attornment  by  him  to  Munday.  As- 
suming that  there  was  not,  it  would  seem  that 
be  was  holding  adversely;  and,  if  so,  it  is 
not  apparent  how  Munday  could  obtain  the 
crop.  If  he  were  not  holding  adversely,  then 
v.68N.w.no.l — 3 


his  relationship  to  Munday  would  seem  to  be 
tbat  of  a  tenant  at  will.  At  the  common  law, 
when  a  tenancy  is  uncertain,  so  that  the  ten- 
ant cannot  know  that  his  estate  will  termi- 
nate before  the  crop  can  ripen,  the  tenant  Is 
entitled  to  re-enter  and  Iiarvest  the  crop  at 
maturity.  This  is  the  law  in  this  state.  Som- 
berger  v.  Berggren,  20  Neb.  399,  30  N.  W.  413; 
McKean  v.  Smoyer,  37  Neb.  694,  66  N.  W. 
492.  Under  this  principle,  it  would  seem  clear 
that  O'Neil  was  entitled  to  the  crop. 

In  opposition  to  this  view,  it  is  argued  that 
the  foreclosure  suit  had  been  begun,  and,  in- 
deed, a  decree  of  foreclosure  rendered,  before 
the  crop  was  planted,  but  we  do  not  think 
this  fact  material.  O'Neil  Knew,  of  course, 
that  a  sale  might  be  made  and  conflnned  I>e- 
'fore  his  crop  would  mature,  but  he  could  not 
know  that  such  would  be  the  case.  We  do 
not  think  that  he  was  obliged  to  abandon  the 
land,  or  permit  it  to  He  uncultivated,  merely 
because  there  was  a  possibility  or  a  probabil- 
ity that  his  estate  would  be  determined  be- 
fore the  crop  would  mature.  Public  policy 
requires  that  the  law  sliuuld  be  so  construed 
as  to  encourage,  rather  than  discourage,  the 
tillage  of  lands  under  such  circumstances. 
The  language  of  the  supreme  court  of  Ohio- 
in  Houts  V.  Shawalter,  supra,  is  peculiarly  ap- 
plicable: "Under  our  system,  frequent  ad- 
vertisements and  offers  of  sale,  and,  occasion- 
ally, revaluations,  are  necessary,  before  a  sale- 
can  be  effected.  When  an  appraisement  IS' 
made,  it  cannot  be  foreseen  when  a  sale  will 
be  effected.  It  is  not  for  the  interest  of  any 
party,  nor  for  the  public  interest,  that  the 
land  should  thenceforth  lie  waste.  Then 
there  may  have  been  no  crop  sown  or  plant- 
ed, bnt,  when  the  sale  comes  to  be  made, 
there  may  be  growing  crops  put  into  the 
ground  in  the  meantime."  This  language  was 
used  with  reference  to  the  period  between  ap- 
praisement and  sale,  but  It  applies  with  all 
the  more  force  to  the  period  between  decree 
and  sale.  We  are  not  determining  in  this 
case  wliat  the  rights  of  the  parties  would  be 
had  Munday  secured  possession  and  evicted 
O'Neil  before  the  crop  matured.  What  we 
bold  is  that,  following  the  reasoning  in  Cassil- 
ly V.  Rhodes  and  Foss  v.  Marr,  the  tenant 
should  be  protected  in  his  crop,  unless  before 
it  is  matured  something  happens  to  deprive 
liim  of  the  right  thereto,  and  that,  therefore; 
where  the  purchaser  permits  the  tenant  to 
remain  in  possession  until  the  crop  is  har- 
vested, the  title  thereto  remains  In  the  ten- 
ant, and  does  not  pass  to  the  purchaser.  We 
have  referred  to  O'Neil  as  the  tenant,  but 
what  has  been  said  is  applicable  to  the  mort- 
gag^or  himself.  We  have  treated  O'Neil  as 
if  he  were  himself  the  mortgagor,  because, 
without  inquiry  as  to  whether  he  would  oth- 
erwise have  any  higher  rights,  having  t)een 
made  a  defendant  in  the  foreclosure  suit,  a 
decree  having  there  been  rendered  barring 
his  estate,  It  is  clear  that  in  this  proceeding 
he  stands  in  no  better  position  than  bad  he 
Iieen  the  mortgagor  Instead  of  the  mortga- 
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gar's  tenant  Under  the  view  of  the  law 
above  presented,  the  plaintiff  was  not,  under 
the  stipulation,  entitled  to  recover,  and  the 
peremptory  Instruction  given  by  the  trial 
court  was  correct.    Judgment  aiSrmed. 


CITT  OF  HASTINGS  v.  HANSEN. 
(Supreme  Court  of  Nebraslia.    April  5,  1895.) 
Municipal  Couforationb  —  Chanoino   Bounda- 
ries—Power OF  Court. 

1.  What  the  boundaries  of  a  municipal  cor- 
poration are,  where  they  are,  and  whether  a  par- 
ticular piece  of  territonr  lies  within  or  without 
the  corporate  limits  of  a  municipality  are  all 
matters  for  judicial  determinatioD;  but  the  pow- 
er to  create  municipal  corporations  and  the  pow- 
er to  enlarge  or  restrict  their  boundaries  are  leg- 
islative ones. 

2.  In  the  absence  of  express  statutory  au- 
thority, tlie  courts  of  this  state  possess  no  juris- 
diction to  disconnect  by  decree  any  part  of  the 
territory  of  a  municipal  corporation  at  the  suit 
of  the  owner  of  such  territory. 

3.  Section  101,  c  14,  Comp.  St.  1893,  con- 
strued, and  kda  that  the  provisions  of  said  sec- 
tion are  not  applicable  to  cities  of  the  &rst  class 
having  less  than  25,000  inhabitants. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Adams  county; 
Beall,  Judge. 

Action  by  Joseph  H.  Hansen  against  the 
city  of  Hastings  for  a  decree  taking  a  cer- 
tain tract  of  land  out  of  the  city  limits. 
From  au  order  overruling  a  demurrer  to  the 
complaint  defendant  appeals.  Reversed  and 
dismissed. 

Tlbbets,  Morey  &  Ferris,  for  appellant  F. 
P.  Olmstead,  for  appellee. 

RAGAN,  O.  On  the  28tb  day  of  May,  1892, 
Joseph  H.  Hansen  brought  suit  In  equity  to 
the  district  court  of  Adams  county  against 
the  city  of  Hastings.  In  his  petition  he  al- 
leged, In  substance,  that  he  was  the  sole 
owner  and  occupant  of  a  CO-acre  tract  of  land 
included  within  the  corporate  iliuits  of  said 
city,  and  situate  upon  the  border  and  within 
the  boundary  of  said  city;  that  said  land  had 
been  within  said  city  limits  since  the  year 
1886;  that  no  part  of  said  tract  of  land  had 
ever  l>een  laid  out  Into  lots;  that  said  land 
was  too  remote  to  be  of  use  for  city  residence 
lots,  and  could  not  be  used  profitably  for 
any  other  purpose  than  that  of  farming;  that 
he  had  continuously  occupied  and  cultivated 
said  tract  of  land  as  his  homestead  since  the 
year  1872,  on  which  last  date  he  pre-empted 
It  under  the  laws  of  congress;  that  no  public 
convenience  or  advantage,  either  of  police, 
sanitary,  or  commercial  Interest  required 
that  the  corporate  limits  of  said  city  should 
extend  over  said  land;  and  that  it  was  in- 
equitable that  said  real  estate  should  be  sub- 
ject to  city  taxes.  The  prayer  of  the  peti- 
tion was  for  a  decree  disconnecting  said 
tract  of  land  from  the  corporate  limits  of 
said  city.  To  this  petition  the  city  Interposed 
a  general  demurrer,  which  the  district  court 
overruled;  and,  the  city  electing  to  stand  on 


Its  demurrer,  the  court  entered  a  decree  as 
prayed  for  In  the  petition,  and  the  city  has 
appealed. 

This  action  is  based  on  section  101,  c.  14, 
Comp.  St.  1893,  which,  reads  as  follows: 
"Whenever  a  majority  of  the  legal  voters  of 
any  territory  within  any  city  or  village  and 
being  upon  the  border  and  within  the  bound- 
ary thereof,  shall  petition  the  district  court 
of  the  county  In  which  said  city  or  village 
Is  situated,  praying  to  be  disconnected  there- 
from, such  petition  shall  be  filed  with  the 
clerk  of  the  court  at  least  ten  days  prior  to 
the  first  day  of  the  term  at  which  it  Is  pro- 
posed to  be  held,  and  like  proceedings  shall 
be  had  thereon,"  etc.  This  section  is  section 
101  of  an  act  oititled.  "An  act  to  provide 
for  the  organization,  government  and  powers 
of  cities  and  villages,"  and  which  went  into 
effect  on  the  Ist  day  of  September,  1879.  By 
the  first  section  of  that  act  all  cities,  towns, 
and  villages  in  the  state  which  contained 
more  than  1,5(X>  and  less  than  16,000  Inhab- 
itants were  denominated  "cities  of  the  sec- 
ond class."  This  first  section  was  amended 
by  the  legislature  February  14, 1881,  so  as  to 
make  all  cities,  towns,  and  villages  contain- 
ing more  than  1,500  and  less  than  25,000  in- 
habitants cities  of  the  second  class.  The  act 
of  1881  was  again  amended  by  the  legislature 
on  March  5,  1885,  making  all  cities,  towns, 
and  villages  containing  more  than  1,000  and 
less  than  '25,000  inhabitants  cities  of  the  sec- 
ond class.  But  the  appellant  Is  not  and  was 
not  governed  by  the  said  act  of  1879  and 
Its  amendments  at  the  time  of  the  bringing-  of 
this  action.  And  the  provisions  of  said  sec- 
tion 101  are  applicable,  and  applicable  only, 
to  cities,  towns,  and  villages  containing 
more  than  1,000  and  less  than  25,000  in- 
habitants, which  are  denominated  by  said 
act  of  1879  "cities  of  the  second  class."  The 
legislature,  by  an  act  passed  and  approved 
March  14,  1889,  created  all  cities  in  the  state 
containing  less  than  25,000  and  more  tban 
8,000  Inhabitants  into  cities  by  the  name 
"cities  of  the  first  class  having  less  tban 
twenty-five  thousand  inhabitants."  By  vir- 
tue of  this  act  and  its  amendments  the  ap> 
pellant  became  a  city  of  the  first  class,  hav- 
ing less  than  25,000  Inhabitants,  and  was  such 
a  city  at  the  time  of  the  bringing  this  ac- 
tion. The  said  act  of  1889  provided  that  the 
corporate  limits  of  the  new  class  of  cities 
created  thereby  should  remain  as  they  ex- 
isted theretofore;  and  neither  said  act  nor 
any  of  its  amendments  contains  any  pttH 
visions  by  which  territory  within  the  cor- 
porate limits  of  any  such  city  can  be  discon- 
nected by  a  decree  of  court  at  the  suit  of  the 
owner  or  owners  of  such  territory.  What  the 
boundaries  of  a  municipal  corporation  are, 
where  they  are,  and  consequently  whether 
a  particular  piece  of  territory  lies  within  or 
without  the  corporate  limits  of  a  municipali- 
ty, are  all  matters  for  Judicial  determina- 
tion; but  the  power  to  create  municipal  cor- 
porations and  the  power  to  enlarge  or  re- 


Digitized  by 


Uoogle 


Neb.) 


WEBEB  «.  KIRK£NDALL. 


85 


strict  their  bonndaries  la  a  legUlative  one; 
and  It  has  been  doubted  if  the  legislature 
can  pass  a  valid  act  giving  the  couits  Juris- 
diction to  disconnect  by  decree  any  part  of 
tlie  territory  of  a  municipal  corporation  of 
tlie  state -merely  at  the  suit  of  the  owner 
thereof.  However  this  may  be^  it  is  quite 
clear  that  the  courts  possess  no  such  power 
independently  of  express  statute.  And,  since 
tlie  statute  on  which  this  action  is  based  is 
not  applicable  to  cities  of  the  eiass  to  which 
appellant  belongs,  it  follows  that  the  court 
was  without  Jurisdiction  to  enter  a  decree 
disconnecting  the  property  of  the  appellee 
from  the  territory  of  the  appellant  The 
decree  of  the  district  court  is  reversed,  and 
the  action  dismissed.  Reversed  and  dis- 
missed. 


EHRUCK  V.  STATE. 
(Supreme  Court  of  Nebraska.    April  10,  1895.) 
Oral  Is8Tructios». 
Under  the  provisions  of  sections  52-S6, 
c.  10,  Coinp.  St.,  the  giving  of  oral  instructions, 
in  either  civil  or  criminal  cases,  without  a  waiv- 
er of  the  statutory   requirement  that  they   be 
Kiven  in   writing,   is  reversible  error.    An  oral 
instruction,  over  proper  objections,  having  been 
Riven  in  this  case,  in  disregard  of  the  above  stat- 
utory provisions,  the  Judgment  of  the  district 
court  is  reversed. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Seward  county;  Mil- 
ler, Judge. 

Louis  Ebrllck  was  convicted  of  an  attempt 
to  commit  rape,  and  brings  error.    Reversed. 

Norval  Bros.  &  Lowley,  for  plaintiff  in  er- 
ror. A.  S.  Churchill,  Atty.  Gen.,  for  the 
State. 

RTAN,  O.  This  case  was  submitted  for 
our  determination  on  April  6, 1895,  and,  in  ac- 
cordance with  the  practice  of  this  court  in 
criminal  cases,  is  decided  at  the  earliest  prac- 
ticable moment  The  plalntitT  in  error  was 
convicted  in  the  district  court  of  Seward  coun- 
ty of  an  attempt  to  commit  rape  upon  the 
person  of  a  female  child  under  the  age  of  15 
years.  The  case  of  Hall  t.  State,  40  Neb. 
320,  58  N.  W.  920,  will  probably  be  found  in- 
structive as  to  several  propositions  disctissed, 
bence  they  will  not  receive  special  considera- 
tion. Among  other  instructions,  one  was  giv- 
«n  to  the  effect  that  if  the  accused  at  any 
time  administered  drugs  to  the  complaining 
witness,  in  furtherance  of  his  criminal  design, 
euch  use  of  drugs  would  constitute  an  as- 
sault whether  successful  or  not  On  the  day 
following  that  upon  which  the  case  was  sub- 
mitted, the  Jury  returned  into  court,  and,  by 
A  communication  signed  by  their  foreman, 
asked  "ftu'ther  Information"  in  regard  to  the 
subject-matter  of  the  above  Instruction.  The 
«ourt  thereupon,  in  the  absence  of  the  ac- 
cused, notwithstanding  objections  of  counsel 
for  the  accused,  orally  Instructed  the  Jury  as 
follows:  "Oentlemen  of  the  Jury,  by  the  us- 
ing of  the  word  'may,'  in  this  Instruction, 


means  the  offense  can  be  committed  by  the 
defendant  laying  a  hand  upon  a  female  child 
by  a  male  person  over  eighteen  years  of  age; 
or,  in  other  words,  that  if,  from  the  testimo- 
ny, you  should  find  that  the  defendant  in- 
decently handled  or  fondled  the  complaining 
witness  in  this  case,  that  such  would  be  an 
offense,  under  the  statute."  By  an  act  of  the 
legislature  of  this  state  approved  February 
25,  1875,  now  embodied  in  chapter  19  of  the 
Compiled  Statutes  as  sections  52  to  56,  in- 
clusive, It  is  required  that  all  Instructions, 
whether  in  criminal  or  civil  cases.  In  the  ab- 
sence of  an  express  waiver  in  open  court 
entered  of  record,  shall  be  written,  and  that 
tbey  must  be  read  to  the  Jury.  Section  50 
of  said  chapter  contains  the  following  pro- 
visions: "No  oral  explanation  of  any  instruc- 
tion authorized  by  the  preceding  secticms 
shall,  in  any  case,  be  allowed,  and  any  In- 
struction or  charge,  or  any  portion  of  a  charge 
or  Instructions  given  to  the  Jury  by  the  court 
and  not  reduced  to  writing  as  aforesaid 
*  *  *  shall  be  error  in  the  trial  of  the  case, 
and  sufficient  cause  for  the  reversal  of  the 
Judgment  rendered  therein."  There  is  under 
this  statute  no  alternative,  and  the  Judgment 
of  the  district  court  Is  reversed.   Reversed. 

NORVAL,  a  J.,  not  sitting. 


WEBER  V.  KIRICENDALL  et  al. 
(Supreme  Court  of  Nebraska.    April  16,  1895.) 
Appa*i>-R8VjE'w— MoTiOH  voa  New  Trial— Dis- 
CBETiox  OF  CoDRT— Rescission  of  Con- 
tract—Recovbet  OF  Patment. 

1.  A  motion  for  a  new  trial  is  as  essential 
to  a  review  In  this  court  by  petition  in  error, 
where  the  judgment  or  order  complained  of  is 
based  upon  tiudiugs  of  the  court  as  upon  the 
verdict  of  a  jury. 

2.  Primarily,  the  ofSce  of  a  motion  for  a 
new  trial  is  to  afford  the  court  an  opportunity 
to  correct  errors  in  its  own  proceedings  without 
subjecting  parties  to  the  expense  and  inconven- 
ience of  appeal  or  petition  in  error. 

3.  The  power  to  correct  errors  in  their  own 
proceedings  is  inherent  in  all  courts  of  general 
jurisdiction,  and  in  the  exercise  of  that  discre- 
tion they  are  governed,  not  alone  by  this  soiici- 
tode  for  the  rights  of  litigants,  but  also  by  con- 
siderations of  Justice  to  themselves  as  instru- 
ments provided  for  the  impartial  administration 
of  the  law. 

4.  A  stronger  case  will  be  required  for  in- 
terference by  this  court  on  account  of  an  order 
setting  aside  a  verdict  resulting  in  a  second 
trial  on  the  merits  of  a  cause  than  whe'ro  the 
motion  therefor  is  denied.  Bigler  v.  Baker,  58 
N.  \V.  1026, 40  Neb.  325. 

5.  Payments  or  concessions  exacted  from 
the  owner  of  property  unlawfully  withheld,  in 
order  to  obtain  possession  thereof,  where  the  de- 
tention Is  accompanied  by  immediate  hardship 
or  irreparable  injury,  may  be  avoided  on  the 
ground  of  compulsion,  although  not  amounting 
to  technical  doress.  Fitzgerald  v.  Cionstraction 
Cto.  (Neb.)  62  N.  W.  899. 

0.  But  one  threatened  with  civil  process  un- 
accompanied by  any  act  of  hardship  or  oppres- 
sion is  required  to  make  his  defense  in  the  first 
Instance  to  the  merits  of  the  claim,  and  cannot 
postpone  litigation  by  paying  the  demand  and 
afterwards  inuintain  an  action  therefor. 
(Syllabus  by  the  Court) 
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Error  to  district  court,  Douglas  county; 
Hopewell,  Juclsre. 

Action  by  Magnus  Weber  against  Freeman 
P.  Ktrkendall  and  others  to  recover  money 
paid  under  duress.  Defendants  bad  Judg- 
ment, and  plaintiff  brings  error.    Affirmed. 

Chas.  W.  Haller,  for  plaintiff  In  error. 
Aiontgomery,  Charlton  &  Hall,  for  defend- 
ants In  error. 

POST,  J.  A  judgment  of  reversal  was  en- 
tered in  this  court  at  the  January,  1894, 
term.  See  39  Neb.  193,  67  N.  W.  1026.  But 
a  rehearing  was  thereafter  ordered  upon  dis- 
covering that  a  material  part  of  the  record 
had  been  overlooked  by  us.  The  essential 
facta  are  as  follows:  At  the  May,  18J)0,  term 
of  the  district  court  of  Douglas  county,  a  trial 
was  had  to  a  Jury  upon  the  issues  stated  In 
the  opinion  heretofore  filed,  resulting  in  a 
verdict  for  the  plaintiff  In  the  sum  of  $813.02, 
the  amount  claimed  by  him,  with  interest 
Afterwards,  and  within  three  days,  a  motion 
for  a  new  trial  was  made  by  the  defendants, 
In  which  the  following  grounds  were  as- 
signed: (1)  The  verdict  Is  not  sustained  by 
sufficient  evidence;  (2)  the  verdict  Is  contra- 
ry to  law;  (3)  errors  of  law  occurring  at  the 
trial,  duly  excepted  to;  (4)  the  court  erred  In 
giving  certain  Instructions,  to  which  the  de- 
fendants excepted;  (5)  the  court  erred  In  re- 
fusing to  give  certain  Instructions  asked  by 
the  defendants,  to  which  defendants  duly  ex- 
cepted. During  the  same  term,  but  more 
than  three  days  subsequent  to  the  finding  of 
the  verdict,  the  defendants  were  permitted, 
over  the  objection  of  the  plaintiff,  to  amend 
their  motion  for  a  new  trial  by  specifically 
numbering  the  instructions  referred  to  in  the 
fourth  and  fifth  specifications  thereof.  At  the 
September,  1890,  term  an  order  was  made  sus- 
taining the  motion  for  a  new  trial,  and  setting 
aside  the  verdict  for  the  plaintiff.  At  the 
Febnmry.  18!)1.  term,  the  cause,  asatn  coming 
on  for  trial,  was  by  written  stipulation  sub- 
mitted to  the  court,  a  jury  being  waived,  on 
the  evidence  taken  at  the  previous  trial,  which 
had  been  preserved  in  the  form  of  a  bill  of 
exceptions,  duly  authenticated  by  the  trial 
Judge.  The  second  trial  resulted  In  a  Judg- 
ment  for  the  defendants,  based  upon  certain 
findings  of  fact.  The  record  shows  neither  a 
motion  for  a  new  trial  nor  exceptions  to  the 
findings  of  the  court,  and  the  errors  alleged 
all  relate  to  the  former  trial,  viz.:  "(1)  The 
court  erred  In  permitting  the  defendants  to 
file  the  amended  motion  for  a  new  trial;  (2) 
the  court  erred  in  granting  a  new  trial;  (3) 
the  court  erred  in  entering  said  Judgment 
and  order." 

It  is  true  an  exception  was  noted  to  the  en- 
tering of  the  judgment  on  the  findings,  but 
that  fact  alone  will  not  entitle  the  plaintiff  to 
have  said  Judgment  reviewed  In  this  proceed- 
ing. A  motion  for  a  new  trial  is  Just  as  es- 
seutlal,  as  the  basts  of  procecdincrs  in  error, 
where  the  final  judgment  or  order  rests  upon 


findings  by  the  court  as  upon  the  verdict  of  a 
jury.  Welta  v.  Wolfe,  28  Neb.  500,  44  N.  W. 
485;  Carlow  v.  O.  Aultman  &  Co.,  28  Neb. 
672,  44  N.  W.  873;  Gaughran  v.  Crosby,  33 
Neb.  34,  49  N.  W.  776.  The  plaintiff,  trom 
his  failure  to  Interpose  proper  *  objections 
thereto,  Is  presumed  to  have  been  satisfied 
with  the  findings  and  judgment  of  the  dis- 
trict court  But,  assuming  what  cannot  be 
conceded,— that  the  regularity  of  the  ord«"r 
setting  aside  the  verdict  Is  presented  by  this 
record,— we  discover  therein  no  error  calling 
for  a  reversal  of  the  judgment  It  will  be 
assumed,  also,  for  the  purpose  of  this  inves- 
tigation, that  the  second  or  amended  motion 
for  a  new  trial  was  without  authority  of  law, 
an(^  Is  In  fact  a  mere  nullity.  Such  being 
the  case,  the  inference  Is  that  the  order  com- 
plained of  is  based  upon  the  original  motion, 
which,  as  we  have  seen.  Is  Identical  with  the 
second,  except  that  the  Instructions  therein 
referred  to  are  not  specifically  numbered.  Our 
Investigation  is  accordingly  limited  to  a  single 
inqtiiry,  viz.  were  the  specifications  of  the 
motion  sufficient  to  entitle  the  defendants  to 
an  examination  by  the  trial  court  of  the 
questions  thereby  sought  to  be  raised?  The 
important  distinction  between  the  rules  appli- 
cable to  petitions  In  error  and  motions  fnr 
new  trials  is  frequently  overlooked.  It  te 
the  settled  rule  of  this  court  that  alleged  er- 
rors will  be  disregarded  unless  specifically  as- 
signed In  the  petition  in  error.  But  the  Code. 
8  317,  as  amended  In  1881,  provides  that  "it 
shall  be  sufficient  in  assigning  the  grovinds  of 
the  motion  [for  a  new  trial]  to  assign  the 
same  in  the  language  of  its  statute  without 
other  or  further  particularity." 

Primarily,  the  office  of  a  motion  for  a  new 
trial  is  to  afford  the  court  an  opportunity  to 
correct  errors  In  the  proceedings  before  it 
without  subjecting  parties  to  the  expense 
and  inconvenience  of  appeal  or  petition  in 
error.  And  for  that  purpose  the  fourth  and 
fifth  assignments  of  the  motion  appear  to  be 
quite  sufficient  Indeed,  we  do  not  doubt  the 
power  of  the  trial  court  to  re-examlne  its 
record,  and  to  set  aside  a  verdict  on  account 
of  prejudicial  error,  on  its  own  motion,  in 
the  absence  of  a  request  by  either  party. 
Such  was  the  rule  of  the  common  law  In  Rex 
V.  Holt  6  Term  It.  438;  Rex  v.  Atkinson,  Id. 
437,  note  a;  Rex  v.  Gough,  1  Dong.  796.  Nor 
has  the  rule  been  changed  by  statute.  Wil- 
liams V.  Circuit  Court,  6  Mo.  248;  Simpson 
v.  Blunt,  42  Mo.  S44;  McCabe  v.  Lewis.  76 
Mo.  301;  E.  O.  Stanard  Milling  Co.  t.  White 
Line  Cent  Transit  Co.  (Mo.  Sup.)  2C  S.  AV. 
704;  State  v.  McCrea  (La.)  3  South.  380; 
Thomp.  Trials,  2411.  The  rule  thus  recog- 
nized has  not  only  the  sanction  of  authority, 
but  rests  upon  the  soundest  and  most  satis- 
factory reasons.  The  power  is  Inherent  in 
all  courts  of  general  jurisdiction  to  correct 
errors  committed  by  them  which  are  clearly 
prejudicial  to  the  parties,  and  their  power 
In  that  respect  is  exercised,  not  alone  on  ac- 
count of  their  solicitude  for  the  rights   of 
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litigants,  but  also  in  justice  to  themselves  as 
instruments  provided  for  tlie  impartial  ad- 
mlnistiatlon  of  the  law.  Lest  our  position 
be  misunderstood,  we  repeat  that,  for  the 
purpose  of  review  by  petition  In  error,  as- 
signments in  the  language  of  th6  motion  in 
this  case  would  be  disregarded  by  the  re- 
viewing court  as  too  indefinite.  But  as  an 
application  addressed  to  the  trial  court  for  a 
review  of  its  own  record,  the  motion  is  open 
to  no  such  objection. 

A  stronger  case  will  be  required  to  war- 
rant a  reversal  on  account  of  an  order  set- 
ting aside  a  verdict  resulting  in  a  second 
trial  on  the  m^ts  of  the  cause  than  where 
the  motion  therefor  is  denied.  Blgler  v.  Ba- 
ker, 40  Neb.  325,  58  N.  W.  1026.  Other  courts 
have  g^one  further,  and  held  that  such  an  or- 
der Is  not  reversible  error  unless  the  review- 
ing court  can  see  beyond  reasonable  doubt 
that  there  Is  manifest  and  material  error 
therein  in  a  pure  and  unmixed  question  of 
law,  and  except  for  which  It  would  not  have 
been  made  (City  of  Sedan  v.  Church,  20  Kan. 
190);  and  in  Ryan  v.  Bridge  Co.,  7  Kaa  207, 
It  was  held  that  where  error  is  alleged  In 
the  sustaining  of  a  motion  for  a  new  trial  It 
must  appear  affirmatively  that  none  of  the 
grounds  of  the  motion  are  sufficient  before 
the  party  complaining  will  be  entitled  to  a 
reversal.  So  far  as  the  record  discloses,  the 
case  presented  Is  the  ordinary  one  of  a  dif- 
ference of  opinion  between  the  judge  and 
Jury  regarding  the  effect  to  be  given  the  evi- 
dence; and,  according  to  the  established  rule 
of  the  court,  the  order  sustaining  the  motion 
Is  not  the  subject  of  review. 

But,  looking  further  Into  the  record,  we 
found  therein  sufficient  ground  for  setting 
aside  the  verdict  without  regard  to  the  suffi- 
ciency of  the  evld«ice.  For  instance,  by 
paragraph  No.  5,  given  at  the  request  of  the 
plaintiff,  the  jury  were  Instructed  as  follows: 
"The  threats  to  cause  an  attachment  to  Issue 
against  the  property  of  a  person,  when  no 
ground  for  attachment  exists,  Is  a  threat  to 
detain  said  property  unlawfnlly."  It  has 
been  frequently  held,  and  may  be  accepted  as 
sound  law,  that  payments  or  concessions  ex- 
acted from  the  owner  of  property  unlawfully 
witliheld.  In  order  to  obtain  possession  there- 
of, where  the  detention  is  accompanied  by 
Immediate  hardship  or  Irreparable  injury, 
may  be  avoided  on  the  ground  of  compulsion, 
although  not  amounting  to  technical  duress. 
See  Fitzgerald  v.  Construction  Co.  (decided 
at  the  present  term)  62  N.  W.  899,  and  au- 
thorities cited.  But  the  mere  apprehension 
of  legal  proceedings,  unaccompanied  by  any 
act  of  hardship  or  oppression,  has  never  been 
held  sufficient  ground  for  the  avoiding  of  a 
contract  The  books,  on  the  other  hand, 
abound  In  cases  holding  that,  where  the  par- 
ties are  on  terms  of  equality  towards  each 
other,  one  threatened  with  civil  process  is 
required  to  make  his  defense  in  the  first  In- 
stance to  the  merits  of  the  claims,  and  can- 
not postpone  litigation  by  paying  the  demand 


and  afterwards  matntalq  an  action  therefor. 
No  court  would  be  warranted  in  going  fur- 
ther In  protecting  parties  against  unconscion- 
able demands  than  did  we  In  the  opinion 
heretofore  filed  In  this  case.  And  yet  the 
ground  of  our  conclusion  therein  was  not 
alone  the  threatened  attachment,  but  also  the 
detention  of  the  plahitifr,  amounting  to  phys- 
ical restraint,  and  the  alleged  fraudulent  rep- 
resentations with  regard  to  his  liability  for 
the  Indebtedness  claimed.  In  no  possible 
view  of  the  record  can  the  order  setting 
aside  the  verdict  be  regarded  as  reversible  er- 
ror, hence  the  Judgment  must  be  affirmed. 


STARK  v.  OLSEN  et  al. 
(Supreme  Court  of  Nebraska.    April  5,  1895.) 

MOBTOAOB  —   DeLIVBBT    Ot  COLLATBRAL    NOTE  — 

CoNrLicT  OP  Law  —  Negotiabii.itt  or  Note — 
Co:n)iTiosB— AssiGNUKST  or  MoiiTiiAnK  — Pay- 

MSKT     TO     MOBTOAOEB  —  NOTICB  —  POWEB   OP 
AOBNT. 

1.  On  the  13th  day  of  March.  1886,  in  Ce- 
dar county,  this  state,  O.  and  wife  executed  and 
delivered  a  morttra^e  conveying  lands  in  said 
county  to  D.,  a  resident  of  Iowa,  to  secure  a 
loan  made  by  the  latter,  a  loan  broker,  in  the 
usual  course  of  business.  Held,  in  the  absence 
of  evidence  explanatory  of  the  transaction,  the 
presumption  is  that  the  payment  of  the  proceeds 
of  tlie  loan  and  the  delivery  of  the  note  and* 
mortgage  were  contemporaneous  acts,  and  that 
the  note  is  not  an  Iowa  contract  although  it 
appears  from  its  face  to  have  been  executed  in 
that  state  12  days  previous  to  the  execution  of 
the  mortgage. 

2.  In  the  absence  of  evidence  to  the  con- 
trary, laws  of  other  states  will  be  presumed  to 
be  the  same  as  oors. 

3.  Such  presumption  applies  not  alone  to  the 
written,  but  as  well  to  the  unwritten,  laws  of 
other  states. 

4.  A  note  otherwise  in  form  negotiable  will 
not  be  held  nonnegotiable  by  reason  of  a  provi- 
sion therein  for  an  attomey^s  fee  in  case  suit  is 
brought  tliereon  to  enforce  collection. 

6.  Nor  will  a  note  be  held  nonnegotiable  on 
account  of  the  following  condition:  "If  default 
be  made  in  the  payment  of  any  interest  coupon, 
said  principal  sum  may,  at  the  option  of  the 
holder  of  Uiis  note,  become  due  and  payable 
without  further  notice."  Heard  v.  Bank,  8  Neb. 
10. 

6.  In  an  action  of  foreclosure  it  appeared 
that  O.,  the  defendant,  borrowed  money  of  D., 
and  executed  a  note  therefor  to  D.'s  wife,  se- 
cured by  an  instrument  denominated  a  "mort- 
gage" or  "trust  deed,"  in  which  D.  was  named 
as  trustee,  with  power  to  reconvey  on  payment 
of  the  note  at  maturity.  0°  the  day  of  its  exe- 
cution D.  indorsed  said  note  in  the  name  of 
his  wife,  and  forwarded  it  to  his  correspondent 
In  Boston,  by  whom  it  was,  on  the  day  of  its 
receipt,  sold  and  indorsed  for  value  accompanied 
by  the  mortgage  to  C.  J.  S.,  througb  whom,  by 
will  duly  proved,  the  plaintiff  claims  title.  It 
was  the  custom  of  D.  to  take  securities  payable 
to  his  wife's  order,  and  dispose  of  them  througli 
Eastern  brokers  by  indorsement  in  her  name 
with  her  knowledge  and  consent.  Held  sufficient 
evidence  of  title  as  against  the  mortgagor. 

7.  Section  39,  c  73,  Comp.  St.,  providing 
that  "the  recording  of  an  assignment  of  a  mort- 
gage shall  not  be  deemed  notice  of  such  assign- 
ment to  the  mortgagor  •  •  •  so  as  to  invali- 
date payments  made  by  him  to  the  mortgagee," 
has  no  application  to  the  bolder  of  negotialile 
securities,  whose  title  was  acquired  before  ma- 
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turity,  for  Talue,  In  the  nsnal  conne  of  bnrineM. 
Bggert  T.  B^er  (Neb.)  62  N.  W.  57. 

8.  Where  a  trustee  is  Invested  with  the  ap- 
parent title  to  property,  persons  dealine  with  him 
are  not  chargeable  with  undisclosed  limitations 
upon  his  power  with  respect  to  the  sabject  of 
the  trust.  But  where  his  powers  are  dearly  de- 
Gned  by  deed  or  other  instrament  creating  the 
trust,  duly  filed  or  recorded  In  conformity  with 
the  reidstration  laws,  persons  dealinir  with  him 
in  respect  to  the  trust  property  mast,  at  their 
peril,  talce  notice  of  the  extent  of  such  power. 

9.  Agency  with  power  to  acknowledge  satis- 
faction of  a  mortgage  before  maturity  will  not 
lie  presumed  as  against  a  bona  fide  holder  from 
the  mere  fact  that  the  mortgagee,  who  had  dis- 
posed of  the  security  in  the  usual  course  of  busi- 
ness, forwards  to  his  correspondent,  at  whose 
office  it  is  payable,  funds  for  the  satisfaction  of 
interest  coupons. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Cedar  county; 
Norris,  Judge. 

Action  by  C.  F.  M.  Stark  against  Magnus 
Olsen  and  others  to  foreclose  a  mortgage. 
Judgment  for  defendants,  and  plaintlflC  ap- 
peals.    Reversed. 

Barnes  &  Tyler,  for  appellant  Gooding 
&  Weed  and  Carter  &  Brown,  for  appellees. 

POST,  J.  This  Is  a  proceeding  for  the 
foreclosure  of  a  mortgage  or  trust  deed  ex- 
ecuted by  the  appellees  Olsen  and  wife 
covering  certain  lands  in  Cedar  county.  In 
Addition  to  the  mortgagor  and  wife,  the 
Lombard  Investment  Company  and  Andrew 
Berggen  were  named  as  defendantti,  but,  as 
their  rights  are  not  involved  in  this  appeal, 
they  will  not  be  noticed  further  In  this 
opinion.  The  mortgage,  which  was  acknowl- 
edged before  a  notary  public  of  Cedar  coun- 
ty ou  the  13th  day  of  March,  1886,  was  giv- 
en to  secure  payment  of  the  note  of  Olsen, 
purporting  to  have  been  executed  at  Le 
Mars,  Iowa,  March  1,  1886,  for  $1,500,  paya- 
ble to  the  order  of  P.  M.  Dunn  at  Boston, 
Ktass.,  March  1,  1801,  with  interest  from 
date  at  7  per  cent,  payable  semiannually,  as 
evidenced  by  coupons  attached  thereto.  Said 
mortgage  or  trust  deed  was  executed  to  J. 
M.  Dunn  as  trustee  for  P.  M.  Dunn,  the 
payee  of  the  note  above  described,  and  pro- 
vides that  the  said  trustee  shall  have  power 
to  reconvey  said  premises  whenever  said 
principal  note  and  Interest  coupons  are  ful- 
ly paid  to  the  said  P.  M.  Dunn  or  her  as- 
signs. In  this  connection  it  should  be  men- 
tioned that  J.  M.  Dunn,  who  is  named  as 
trustee  in  said  mortgage,  was,  at  the  time 
of  the  execution  thereof,  engaged  In  making 
loans  at  Le  Mars,  and  negotiating  the  notes 
and  mortgages  taken  In  the  course  of  his 
business  through  brokers  in  New  York,  Bos- 
ton, and  elsewhere.  It  was  customary  for 
him  to  name  P.  M.  Dunn,  his  wife,  as  payee 
of  notes  so  taken,  and  to  Indorse  them,  when 
disposed  of,  in  her  name.  She  had  no 
knowledge  of  the  note  and  mortgage  In  this 
case,  but  the  practice  of  her  husband  In 
thus  dealing  in  ber  name  is  shown  to  have 
been  with  her  knowledge  and  consent.  If  not. 
Indeed,    with    her    express    approvaL     It 


should  be  mentioned,  also,  tbat  she  has  so 
far  ratified  his  action  with  respect  to  the 
transaction  here  Involved  as  to  disclaim  any 
interest  In  the  note  or  mortgage.  On  the 
leth  day  of  March,  1886,  J.  M.  Dunn  for- 
warded said  note  and  mortgage  to  the  firm 
of  John  Jeffries  &  Sons,  brokers  doing  busi- 
ness In  Boston,  with  directions  to  sell  the 
same,  and  remit  the  proceeds  thereof 
through  his  correspondent  In  New  York. 
The  note  at  that  time  bore  the  following  In- 
dorsement, executed  by  J.  M.  Dunn:  "With- 
out recourse,  I  hereby  sell,  transfer,  and  set 
over  to  John  Jeffries  &  Sons  the  within  note 
and  annexed  coupons,  together  with  all  my 
rights  and  Interest  under  the  trust  deeds  se- 
curing the  same.  P.  M.  Dunn."  On  the 
11th  day  of  March,  1886,  the  plaintiff,  C.  F. 
M.  Stark,  then  acting  as  agent  for  his  moth- 
er, Mrs.  0.  J.  Stark,  applied  to  Jeffries  & 
Sous  for  Investments,  and  was  furnisbed 
with  a  list  of  securities  held  by  them  for 
sale,  including  this  mortgage,  of  which  they 
had  been  previously  advised  by  Dunn.  Said 
mortgage  was  selected  by  Mr.  Stark,  among 
others,  and  the  agreed  price  therefor,  $1,502.- 
91,  left  with  the  brokers  named  as  a  special 
deposit  until  the  receipt  of  the  note  and 
mortgage,  which  was  on  the  20tb  day  of  the 
same  month,  and  on  which  day  they  were 
delivered  to  the  purchaser,  said  note  bear- 
ing the  Indorsement  of  Jeffries  &  Sons,  Iden- 
tical In  form  with  that  above  set  out,  al- 
though no  written  assignment  of  the  mort- 
gage by  the  said  P.  M.  Dunn,  or  in  her  name, 
was  made  at  that  time.  Previous  to  the 
commencement  of  this  action,  Mrs.  Stark 
died,  and  by  her  will,  which  was  duly  prov- 
ed, the  plaintiff,  her  only  heir  and  sole  devi- 
see, was  named  as  sole  executor.  The  lat- 
ter, deeming  an  assignment  of  the  note  es- 
sential in  order  to  perfect  his  title,  as  execa- 
tor  Indorsed  the  same  without  recourse  to 
George  K.  Barstow,  a  clerk  In  the  oflSce  of 
Jeffries  &  Sons,  by  whom  it  was  immediate- 
ly In  the  same  manner  Indorsed  and  trans- 
ferred to  him,  accompanied  by  the  mort- 
gage. The  foregoing  history  of  the  transac- 
tions upon  which  the  plaintiff's  title  depends 
Is  essential  to  an  understanding  of  the  is- 
sues presented,  as  will  hereafter  appear.  It 
is  deemed  necessary  to  here  notice  some  of 
the  allegations  of  the  answer  of  Olsen  and 
wife,  viz.:  (1)  That  on  or  about  December 
8, 1888,  they  paid  to  P.  M.  Dunn,  and  J.  M. 
Dunn,  trustee,  the  full  amount  of  said  note, 
with  interest;  and  that  the  said  P.  M.  Dunn 
and  J.  it.  Dunn,  trustee,  executed  and  de- 
livered to  them  a  release  In  writing,  where- 
by they  acknowledged  satisfaction  In  fuU 
of  the  said  mortgage.  (2)  Tliat  no  assign- 
ment of  said  mortgage  had  ever  been  Qled 
for  record  in  Cedar  county,  and  tliat  they 
bad  no  knowledge  or  Information  that  it 
had  been  assigned  to  or  was  owned  by  any 
person  other  than  the  mortgagee.  (3)  An 
express  denial  of  the  assignment  by  P.  M. 
Dunn,  and  an  allegation  that  the  pretended 
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aBsignment  In  ber  name  by  J.  M.  Dunn 
was  unauthorized  and  void.  (4)  That  the 
said  J.  M.  Dunn  was,  at  the  date  of  the  al- 
leged payment  by  the  defendants,  the  gen- 
eral agent  of  the  plaintiff  and  John  Jeff- 
ries &  Sons,  with  power  to  receive  payment 
and  execute  a  release  of  said  mortgage  In 
the  name  of  the  holder  thereof.  In  support 
of  the  allegation  first  above  mentioned  they 
Introduced  In  evidence  a  written  Instrument, 
bearing  date  of  December  8,  1888,  purport- 
ing to  have  been  executed  by  P.  M.  Dunn 
and  J.  M.  Dunn  as  trustee,  whereby,  In  con- 
sideration of  $100,  and  other  good  and  val- 
uable considerations,  they  "remise,  convey, 
and  quitclaim"  to  Magnus  Olsen  all  their 
title,  claim,  or  demand  through  a  trust  deed 
for  the  premises  described  in  the  pleadlngrs, 
executed  March  1,  1886.  Said  instmment 
was  acknowledged  before  a  notary  public 
for  Plymouth  county,  Iowa,  and  filed  for 
record  in  Cedar  county  December  17th  fol- 
lowing. We  may,  for  our  present  purpose, 
construe  It  as  referring  to  the  mortgage 
which  is  the  subject  of  this  controversy,  al- 
though not  definitely  described  therein.  An- 
other fact  to  which  onr  attention  is  di- 
rected by  the  briefs  of  counsel,  but  which 
sheds  no  direct  light  upon  the  transactions 
involved,  is  that  Mrs.  Dunn,  on  the  2Sth  day 
of  February,  1891,  executed  what  purports 
to  be  a  formal  assignment  of  the  mortgage 
or  trust  deed  to  Mrs.  Stark,  but  In  which 
the  land  mentioned  therein  is  erroneously 
described  as  situated  in  Dixon  county. 
There  is,  however,  one  fact  worthy  of  note 
in  this  connection  as  tending  to  illustrate  the 
business  relations  between  Mrs.  Dunn  and 
ber  husliand,  viz.  that  the  instrument  last 
mentioned,  including  the  name  of  the  as- 
signor in  the  body  thereof,  is  upon  a  print- 
ed form,  which  is  strongly  corroborative  of 
the  statement  that  it  was  the  custom  of  her 
husband  to  take  securities  in  ber  name. 

The  first  proposition  to  which  we  will  give 
attention  is  that  the  note  in  this  case  is,  by 
its  terms,  nonnegotiable,  because  it  is  uncer- 
tain both  as  to  amount  and  time  of  payment 
The  condition  to  which  we  are  referred  to  sup- 
port that  contention  is  the  following:  "And, 
If  default  be  made  in  the  payment  of  any  in- 
terest coupon,  or  part  thereof,  then  said  prin- 
cipal sum  may,  at  the  option  of  the  legal 
bolder  of  this  note,  become  due  and  payable 
without  further  notice;  and,  if  suit  be  com- 
menced to  collect  this  note  or  foreclose  the 
trust  deed  securing  the  same,  I  agree  to  pay 
a  reasonable  attorney's  fee,  as  provided  by 
law.  This  note  bears  ten  per  cent,  interest 
per  annum  from  maturity  until  fully  paid." 
The  note,  as  has  been  remarked,  purports  to 
bave  been  executed  at  Le  Mars,  In  the  state 
of  Iowa,  while  the  mortgage  was  executed  in 
this  state,  the  consideration  for  both  being  the 
loan  mentioned.  It  is  also  disclosed  by  the 
record  that  said  loan  was  made  on  the  writ- 
ten application  of  Olsen,  the  mortgagor,  in  ac- 
cordance with  the  custom  of  loan  brokers. 


The  Inquiry  la  therefore  naturally  suggested 
whether  the  note  is  an  Iowa  contract,  and  to 
be  governed  by  the  laws  of  that  state,  or 
whether  the  laws  of  this  state  will  be  applied 
in  order  to  determine  its  negotiability.  We 
shall  not,  however,  undertake  a  careful  exam- 
ination of  the  authorities  bearing  upon  the 
subject,  since  a  solution  of  the  question  may 
be  readily  attained  from  a  closer  inspection  of 
the  facts  established  by  the  record.  We  have 
not  the  benefit  of  the  testimony  of  either  of 
the  Oisens  or  of  J.  M.  Dunn,  but  the  mort- 
gage, as  we  have  seen,  was  executed  and  de- 
livered 12  days  subsequent  to  the  date  borne 
by  the  note.  From  the  deposition  of  W.  L. 
Jeffries,  a  member  of  the  firm  of  Jeffries  & 
Sons,  we  learn  that  the  application  of  Olsen 
for  the  loan  was  forwarded  to  said  firm 
"shortly  prior  to  March  11th,"  and  that  on 
the  day  last  named  the  witness  advised  Dunn 
by  telegraph  of  the  sale  of  the  loan.  The  Ir- 
resistible inference  from  these  facts  is  tliat 
the  delivery  of  the  note  and  mortgage,  and  the 
payment  to  Olsen  of  the  proceeds  of  the  loan, 
were  contemporaneous  acts;  that  they  occur- 
red as  late  as  the  13th  day  of  March,  presuma- 
bly in  Cedar  county;  and  that  the  former  is 
therefore,  for  all  purposes,  a  Nebraska  con- 
tract But  the  laws  of  this  state  must  gov- 
ern the  construction  of  the  conti'act  for  anoth- 
er reason.  The  plaintiff  alleges  that  the  note 
was  executed  in  Iowa,  and  pleads  the  statute 
of  that  state  authorizing  the  allowance  of  an 
attorney's  fee,  which  he  claims  in  this  action. 
That  allegation  is,  however,  put  in  issue  by 
the  answer,  and  is  not  supported  by  any  evi- 
dence in  the  record.  We  must  pres\m[ie, 
therefore,  that  the  laws  of  Iowa,  so  far  as 
they  relate  to  the  subject  under  consideration, 
are  the  same  as  ours.  Ruth  v.  Lowry,  10 
Neb.  260,  4  N.  W,  977;  Lord  v.  State,  17  Neb. 
626,  23  N.  W.  607;  Fitzgerald  v.  Construc- 
tion Co.,  41  Neb.  374,  59  N.  W.  838.  Turning 
to  the  decisions  of  this  court,  we  find  the 
question  fully  settled  by  Heard  v.  Bank,  8 
Neb.  10,  where,  referring  to  the  question  of 
costs  and  attorney's  fees,  it  is  said:  "We  do 
not  think  the  amount  represented  by  a  note 
or  bill  is  made  any  less  certain  by  reason  of 
its  containing  a  stipulation  that,  if  not  paid  at 
maturity,  the  makw  will  pay  part  of  the  ex- 
penses of  collection.  *  *  •  The  stipulation 
to  pay  attorney's  fees  Is  harmless,  to  say  the 
least.  While  the  note  is  undlshonored  it  is 
entitled  to  pass  as  commercial  paper.  It  is 
only  when  it  Is  dishonored,  and  ceases  to 
have  a  standing  in  the  commercial  world,  that 
the  provision  becomes  operative."  It  was  fur- 
ther held  that  the  note  therein  was  negotiable 
notwitlistanding  the  following  provision:  "The 
said  M.  &  Co.  [payees]  have  the  full  power  to 
declare  this  note  due,  and  take  possession 
of  said  machine,  at  any  time  they  deem 
themselves  insecure,  even  befcnre  the  ma- 
turity of  this  note."  It  is  urged,  however, 
by  defendants,  that  the  note  being  payable 
In  Massachusetts,  the  question  whether  it  is 
an  Iowa  or  a  Nebraska  contract  is  wholly  im- 
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material,  for  the  reason  that  Its  character  aa 
regards  negotiability  must  be  determined  by 
the  laws  of  the  state  in  which  it  is  by  its 
terms  to  be  performed.  It  is  not  necessary 
to  determine  here  whether  the  rule  contend- 
ed for  has  any  application  to  mortgage  se- 
curities, since  what  has  been  said  respecting 
the  laws  of  Iowa  applies  with  equal  force 
to  those  of  Massachusetts.  The  presumption 
above  alluded  to  is  not  limited  to  statutory 
enactments,  but  applies  as  well  to  the  un- 
written law  of  other  states  Ror.  Int  St 
Law,  122,  and  cases  cited.  Assuming,  there- 
fore, that  the  note  was  not  negotiable  accord- 
ing to  the  laws  of  Massachusetts,  that  fact, 
to  be  available  to  the  defendants,  should 
have  been  specially  pleaded  and  proved,  as 
any  other  matter  material  to  the  rights  of 
the  parties.  This  brings  us  to  the  question 
of  the  plalntifTs  title  to  the  securities.  The 
contention  of  the  defendants,  as  will  be  in- 
ferred from  what  has  been  said.  Is  that  the 
indorsement  by  J.  M.  Dunn  in  the  name  of 
his  wife  is,  In  legal  effect,  a  forgery,  and 
cannot,  therefore,  be  made  the  basis  of  a 
legal  title.  The  fact,  however,  that  the  busi- 
ness was  conducted  in  her  name,  that  she 
was  aware  of  the  custom  of  her  husband  In 
that  regard,  and  especially  of  his  course  of 
dealing  with  JefTries  &  Sons,  not  to  mention 
her  subsequent  express  ratification  of  his 
act,  leaves  no  room  to  doubt  his  agency, 
with  power  to  contract  in  her  name.  But 
there  is  an  addltlcHial  fact,  of  which  mention 
was  omitted  in  its  natural  order,  and  which 
should  be  noticed  on  account  of  Its  bearing 
upon  this  as  well  as  upon  another  phase  of 
the  case.  The  coupons  accompanying  the 
note  were  assigned  directly  to  Mrs.  Stark, 
and  those,  seven  in  all,  which  matured  prior 
to  March  1,  1890,  were  paid  by  remittances 
from  J.  M.  Dunn,  and  presumably  returned 
to  the  maker;  and,  bearing  as  they  did  the 
Indorsement  of  Mrs.  Dunn,  were  sufficient 
to  charge  him  (defendant)  with  a  notice  of 
her  equities. 

The  next  question  discussed  involves  a 
construction  of  sections  16,  39,  c.  73,  Comp. 
St,  entitled  "Real  Estate."  Section  16  mere- 
ly authorizes  the  recording  of  assignments 
of  mortgages.  Section  39  provides  that  "the 
recording  of  an  assignment  of  a  mortgage 
shall  not  of  Itself  be  deemed  notice  of  such 
assignment  to  the  mortgagor,  his  heirs  or 
personal  representatives  so  as  to  Invalidate 
any  payment  by  them  or  either  of  them  to 
the  mortgagee."  Those  provisions  were  be- 
fore us  for  our  construction  in  the  recent  case 
of  Eggert  V.  Beyer,  62  N.  W.  57,  and  the  cmn- 
cluslon  therein  Is  decisive  of  every  proposi- 
tion asserted  in  connection  with  this  branch 
of  the  case.  It  is,  in  effect  there  held  that 
the  statute  has  no  application  to  the  holder 
of  negotiable  paper  secured  by  mortgage 
whose  title  is  acquired  in  the  usual  course 
of  business,  for  value,  before  maturity;  and 
that  if  the  mortgagor  in  such  case  chooses  to 
make  payment  to  another  than  the  holder  of 


the  security,  he  must  do  so  at  bla  perlL  To 
the  authorities  there  cited  may  be  added  the 
recent  case  of  Williams  v.  Keyes,  90  Mich. 
290,  51  N.  W.  620,  in  which  It  Is  aald.  re- 
ferring to  the  same  provision,  that:  "The 
statute  means  no  more  than  that  the  mort- 
gagor shall  not  be  required  to  search  the  rec- 
ord before  making  payment  to  one  prima 
facie  entitled  to  receive  it  In  case  of  nego- 
tiable securities  the  holder  alone  Is  prima 
facie  entitled  to  receive  payment"  The  anal- 
ysis of  the  subject  In  the  cases  cited  la  so 
thorough  and  satisfactory  as  to  leave  noth- 
ing to  be  added  at  this  time,  and  the  rule 
therein  stated  must  be  accepted  as  the  law  of 
this  case. 

It  is  contended,  also,  that  whatever  may 
have  been  the  rights  and  obligations  of  J. 
M.  Dunn  as  to  P.  M.  Dunn,  the  payee  of  the 
note,  or  her  assigus,  he  was  authorized,  as 
trustee,  to  execute  the  release,  and  bis  ac- 
tion in  that  regard  is  a  sufficient  protection 
to  the  defendant  In  this  action.  But  his  au- 
thority must  be  determined  from  the  Instru- 
ment Itself,  which  Is  in  reality  a  mortgage, 
although  on  Its  face  referred  to  both  as  a 
mortgage  and  deed  of  trust;  and,  tmfortu- 
nately  for  the  defendants'  contention.  It  con- 
fers no  authority  upon  the  trustee  to  ac- 
knowledge satisfaction  before  the  maturity 
of  the  debt  thereby  secured,  or  upon  any 
condition  except  payment  in  full  to  the  hold- 
er of  the  security,  or  with  his  consent  It 
should  be  remembered  here  that  a  wide  dis- 
tinction is  recognized  between  a  case  like 
this,  where  the  trustee  Is  a  mere  agent  for 
the  beneficiary,  whose  powers  are  clearly  de- 
fined by  the  instrument  creating  the  trust, 
and  one  In  which  he  is  the  holder  of  the  legal 
title.  In  the  latter  case  it  is  well  settled  on 
principle  as  well  as  authority  that  persons 
dealing  with  the  trustee  are  not  chargeable 
with  undisclosed  limitations  upon  his  power. 
Although  the  rule  thus  stated  is  elementary 
law,  it  is  not  out  of  place  to  cite  in  this  con- 
nection the  case  of  Llvermore  v.  Maxwell  and 
four  other  cases  (Iowa)  55  N.  W.  37,  which 
are  instructive,  since  they  are  authority  for 
the  principle  here  applied,  and  for  the  further 
reason  that  they  involve  transactions  of  the 
same  trustee  in  all  essential  respects  iden- 
tical with  that  presented  by  the  record  in 
this  case.  The  court  there  say:  "Even  if 
Mr.  Dunn  did  have  authority  to  receive  pay- 
ment at  maturity  of  the  note,  that  did  not 
authorize  him  to  receive  it  when  he  did.  The 
note  was  payable  on  the  1st  day  of  Decem- 
ber, 1890,  not  on  or  before  that  date;  yet  Mr. 
Dunn  assumed  to  receive  payment  nearly  two 
years  before  it  was  due.  It  Is  argued  that, 
as  Mrs.  Dunn  joined  in  the  release  of  the 
deed,  the  payment  should  be  held  good  as  to 
these  defendants.  The  defendants  knew  that 
the  note  was  negotiated  by  indorsement. 
They  had  each  paid  Interest  coupons  that 
were  returned  to  tbem  bearing  the  indorse- 
ment of  the  plaintiff,  and  they  knew  that 
neither  J.  M.  or  P.  M.  Dunn  had  the  note 
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or  coupons  to  surrender  at  the  time  the 
payment  was  made.  We  have  no  doubt  that 
the  defendants  knew  that  the  note  and  cou- 
pons had  been  transferred,  and  made  the  pay- 
ment upon  the  mistaken  belief  that  J.  M. 
Dunn  had  authority,  as  trustee,  to  receive 
It"  We  agree  with  what  is  there  said,  ae 
well  as  the  conclusion  reached. 

Finally,  It  Is  argued  that  J.  M.  Dunn  was 
the  agent  of  the  plaintiff  and  of  his  mother, 
Mrs.  Stark,  during  the  lifetime  of  the  latter, 
and  authorized  to  receive  payment  In  their 
behalf;  but  that  contention  has  no  founda- 
tion whatever  In  the  record.  The  only  evi- 
dence which  can  be  said  to  bear  upon  the 
question  Is  the  fact  that  Dunn  forwarded  to 
Jeffries  &  Sons  the  amount  of  the  coupons 
as  they  matured.  The  law  will  not,  from 
that  fact  alone,  infer  the  relation  of  princi- 
pal and  agent  as  against  the  plaintiff.  The 
reasonable  inference  is  that  suggested  by  the 
supreme  court  of  Iowa,  vie.  that  the  pay- 
ments, both  principal  and  Interest,  were  made 
by  the  defendant  to  J.  M.  Dunn  In  the  mis- 
taken belief  that  the  latter  as  trustee  was 
authorized  to  receive  It.  But  however  that 
may  be,  It  is  evident  that  to  the  extent  to 
which  he,  Dunn,  acted  in  a  representative  ca- 
pacity m  the  receipt  of  the  money  he  was 
the  agent  of  the  defendant  Olsen,  and  not 
of  the  plaintiff.  It  follows  from  what  has 
been  said  that  the  decree  should  have  been 
for  the  plaintiff.  It  will  accordingly  be  re- 
rersed,  and  remanded  to  the  district  court 
for  a  decree  lu  accordance  with  this  opinion. 
Reversed. 


SMITH  V.  MASON. 

{Supreme  Court  of  Nebraska.     April  6,  1895.) 

GOSTBIBDTION   BETWEEN    SdBETIEB   —  RELEASE  OV 
SUHBTT — IkTBBBST — FOHBIOK  BtaTCTES. 

L  Where  one  of  two  or  more  suretiea  dis- 
charges the  debt  of  the  principal  debtor,  by  elv- 
ing  bis  Indlvidnal  note  for  part  of  the  sum  due, 
•nd  money  for  the  residue,  which  is  received  by 
the  creditor  as  payment,  and  the  evidence  of 
the  original  debt  surrendered,  snch  surety  is  en- 
titled to  demand  contribution  from  the  other 
Joint  sureties,  although  the  new  note  has  not 
been  paid. 

2.  In  an  action  by  a  surety  against  one  of 
•everal  cosureties  for  contribution,  the  share 
to  be  recovered  is  controlled  by  the  number  of 
solvent  cosureties:  in  other  words,  the  insol- 
vent ones  are  to  be  excluded,  and  the  burden 
must  be  distribnted  equally  between  the  sure-, 
ties  who  remain  solvent 
,  3.  In  order  to  recover  contribution  It  is  not 

,         necessary  to  aver  and  prove  the  insolvency  of 
''         the  principal  debtor. 

4.  The  mere  refusal  of  a  surety  to  accept 
.f         proper^  from  the  principal  as  indemnity  will 

not  defeat  his  right  to  contribution  where  he 
'  has  paid  the  original  debt. 

5.  In  an  action  by  one  surety  against  co- 
sureties for  contribution,  the  plaintitF  is  en- 
titled to  the  legal  rate  of  interest  on  the  amount 
paid  by  him  from  the  date  of  such  payment. 

6.  An  agreement  between  a  creditor  and 
the  princiiml  debtor  for  an  extension  of  the 
time  of  payment  will  not  operate  to  release  the 
surety,  where  there  is  no  consideration  for  the 

' '         agreement 


7.  The  mere  voluntary  forbearance  on  the 
part  of  the  creditor,  enla^ng  the  time  of  pay- 
ment without  consideration,  or  the  mere  failure 
to  institute  an  action  against  the  principal  when 
the  debt  becomes  due,  will  not  alone  discharge 
the  surety. 

8.  In  order  to  obtain  a  review  of  the  rul- 
ings of  the  trial  court  on  the  admission  or  ex- 
clusion of  evidence,  the  particular  rulings  relied 
upon  for  a  reversal  must  be  speciflcally  assign- 
ed in  the  petition  in  error. 

9.  The  statutes  of  another  state  must  be 
pleaded  and  proved,  to  be  of  any  avail.  In  the 
absence  of  evidence  to  the  contrary,  the  laws 
of  the  sister  state  will  be  presumed  to  be  the 
same  as  our  own. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Clay  connty;  Hast- 
ings, Judge. 

Action  by  Richard  J.  Mason  against  A.  B. 
Smith.  Plaintiff  had  Judgment  and  defend- 
ant brings  error.    Affirmed. 

Thos.  Ryan  and  J.  L.  Epperson  &  Sons,  for 
plaintiff  in  error.  Thomas  H.  Matters  and 
C.  J.  Dilworth,  for  defendant  in  error. 

NORVAL,  0.  J.  On  the  21st  day  of  Au- 
gust 1888,  the  plaintiff  and  defendant,  to- 
gether with  S.  M.  Lewis  and  J.  E.  Hopper, 
executed  a  promissory  note  as  sureties  for 
one  William  Mason,  calling  for  the  sum  of 
$1,000,  drawing  Interest  at  7  per  cent  from 
date,  payable  to  the  order  of  Robert  Frost's 
Sons,  and  maturing  in  two  years.  The  prin- 
cipal debtor  being  Insolvent,  and  having  fail- 
ed to  pay  the  note  at  maturity,  the  plaintiff 
below,  Richard  J.  Mason,  paid  the  same,  and 
on  September  9,  1892,  brought  this  action  for 
contribution  against  his  cosurety  A.  B.  Smith. 
The  petition  alleges  the  execution  and  deliv- 
ery of  the  note;  that  licwis.  Hopper,  and 
the  plaintiff  and  defendant  signed  the  same 
as  sureties  merely;  that  the  principal  on 
said  note,  William  Mason,  had  become  in- 
solvent at  the  maturity  thereof,  and  the 
plaintiff  was  compelled  to  and  did  pay  said 
note  on  the  2l8t  day  of  August,  1801,  and 
said  Lewis  and  Hopper  were  insolvent  when 
the  note  became  due,  and  have  been  ever 
since  said  time;  that  the  plaintiff  requested 
the  defendant,  on  September  5,  1892,  to  pay 
the  sum  of  $647.35,  as  his  contributlve  share 
of  said  note,  which  he  refused  to  do,  and 
that  no  part  of  said  amount  has  been  paid. 
The  defendant  for  answer,  admits  the  exe- 
cution and  delivery  of  the  note  as  alleged  by 
the  plaintiff,  denies  all  other  averments  of 
the  petition,  and  alleges  that  an  extension  of 
the  time  of  payment  of  the  note  was  granted 
the  said  William  Mason  and  the  plaintiff 
without  the  consent  of  the  defendant  For 
further  answer  it  is  alleged  that  about  the 
time  the  note  became  due  the  principal  sign- 
er, William  Mason,  offered  to  turn  over  to  the 
plaintiff  property  of  sufficient  value  to  pay 
the  amount  due  thereon,  to  indenmlfy  and 
save  the  plaintiff  harmless  from  any  loss  on 
account  of  his  having  signed  said  note;  but 
the  plaintiff  refused  to  receive  or  accept  the 
indemnity  so  offered  him,  and  failed  to  in- 
form the  defendant  of  the  fact  until  after 
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this  suit  was  brought  The  plaintiff  replied, 
denying  all  new  matter  in  the  answer.  There 
was  a  verdict  for  the  plaintiff  below  In  the 
sum  of  1714.40.  The  defendant  presented  a 
mctlon  for  a  new  trial,  which  was  overruled 
by  the  court,  and,  the  plaintiff  having  entered 
a  remittitur  In  the  sum  of  $42.35,  Judgment 
was  rendered  upon  the  verdict  against  the  de- 
fendant in  the  sum  of  $672.05,  to  review  which 
he  has  removed  the  cause  to  this  court  by 
proceedings  in  error. 

It  la  insisted  that  the  verdict  Is  not  sus- 
tained by  sufficient  evidence,  for  Ihe  follow- 
ing reasons:  (1)  Because  the  plaintiff  has 
never  paid  tbe  note;  (2)  the  evidence  fails 
to  show  the  insolvency  of  the  cosureties  Lew- 
is and  Hopper;  (3)  that  there  was  an  exten- 
sion of  the  time  of  payment,  without  the  de- 
fendant's consent,  which  released  him  from  all 
liability.  We  will  notice  these  objections  In 
the  order  stated.  On  the  question  of  pay- 
ment the  uncontradicted  evidence  discloses 
that  on  August  21,  1891,  the  defendant  In 
error  paid  the  payees  named  in  the  note 
above  the  sum  of  $200  In  cash,  and  for  the 
remainder  of  the  debt  he  executed  and  de- 
livered to  them  his  Individual  promissory 
note.  At  the  same  time  the  original  note 
was  surrendered  to  ttie  defendant  In  error 
with  this  Indorsement  made  thereon  by  the 
holders  thereof:  "One  thousand  two  hun- 
dred &  ten  dollars  paid  August  21,  1881,  by 
R.  J.  Mason  in  full  satisfaction  of  this  note. 
R.  Frost  &  Sons."  The  evidence  fails  to  dis- 
close whether  the  note  executed  on  August 
21st  has  been  paid  by  the  maker  or  not  It 
is  insisted  that  upon  the  facts  above  stated 
contribution  cannot  be  enforced  by  the  de- 
fendant in  error  against  his  cosureties,  or 
either  of  them,  since  it  has  not  been  shown 
that  the  second  note  has  been  paid.  It  Is 
well  settled  that  before  a  surety  is  entitled  to 
call  upon  a  cosurety  for  contribution  he  must 
have  actually  paid  the  debt  Bisp.  Eq.  | 
330,  and  cases  cited.  But  this  doctrine  does 
not  require  that  tbe  Indebtedness  should 
have  been  paid  In  money  by  the  surety.  If 
there  has  been  delivered  to  the  bolder  of  the 
obligation  property  which  is  received  In  full 
satisfaction  of  the  demand,  it  is  equivalent 
to  a  payment  In  cash,  and  will  authorize  the 
surety  to  call  upon  his  cosureties  for  reim- 
bursement on  the  basis  of  the  value  of  tbe 
property  so  turned  over,  not  exceeding  the 
debt  thereby  discharged.  So,  too,  tbe  tak- 
ing of  the  individual  note  of  the  surety  for 
the  debt  is  as  much  a  payment  and  author- 
izes an  action  against  the  cosurety,  as  though 
tbe  payment  had  been  made  In  money.  We 
entertain  no  doubt  that  the  mere  taking  of  a 
new  note  will  not  be  regarded  as  a  payment, 
in  the  absence  of  an  agreement  or  under- 
standing that  it  shall  have  that  effect  The 
controlling  question  is  whether  the  note  of 
the  defendant  in  error  was  taken  as  an  ex- 
tinguishment of  the  original  debt  The 
proofs  show  that  it  was  so  received  and  ac- 
cepted by  R.  Frost  &  Sons.   Therefore,  it  was 


entirely  immaterial  whether  the  Individual 
note  given  by  the  defendant  In  error  has 
been  paid  out  or  not  As  between  cosure- 
ties, a  discharge  of  their  obligation  by  tbe 
acceptance  In  lieu  thereof  by  the  creditor 
of  the  note  of  one  of  the  sureties  for  part 
of  the  debt  and  money  for  the  residue  Is 
deemed  in  law  such  a  payment  as  will  entitle 
such  surety  to  demand  contribution  from  the 
other  Joint  sureties,  even  though  the  substi- 
tuted note  has  not  been  paid.  The  rule  ap- 
plicable to  the  case  under  consideration  is 
correctly  stated  in  1  Brandt,  Sur.  |  285,  thus: 
"If  two  cosureties  are  bound  for  a  debt,  and 
one  of  them  pays  it  by  giving  his  note  for 
It,  which  is  accepted  by  the  creditor  as  pay- 
ment, the  surety  thus  paying  may  at  once, 
and  before  paying  the  note  so  given  as  pay- 
ment, sue  his  cosurety  for  contribution,  tbe 
same  as  if  he  had  paid  the  debt  In  money. 
In  holding  this  it  has  been  said:  'Where 
one  person  Is  obligated  to  pay  money  for  the 
use  of  another,  a  payment  made  in  any  mode, 
either  property  or  negotiable  paper  or  sure- 
ties, if  such  paym^it  is  received  as  full  sat- 
isfaction of  the  demand.  Is  equivalent  to, 
and  will  be  treated  as,  a  payment  in  cash. 
•  •  •  Where  payment  is  received  as  a  com- 
plete satisfaction,  and  the  debt  or  obligation 
is  extinguished,  it  is  a  matter  of  no  moment 
to  the  person  to  whose  use  the  payment  is 
made  whether  It  is  made  in  money,  property, 
or  obligations.  The  ben^t  to  him  Is  tbe 
same,  and  the  obligation  to  refund  should  be 
the  same.'"  The  doctrine  of  the  text  is 
abundantly  sustained  by  numerous  decisions, 
among  which  are  the  following:  Witherby 
V.  Mann,  11  Johns.  618;  Stone  v.  Porter,  4 
Dana,  207;  Robertson  v.  Macey,  6  Dana,  101; 
Cornwall  v.  Gould,  4  Pick.  444;  Stubbins  v. 
Mitchell,  82  Ky.  536;  Atkinson  v.  Stewart. 
2  B.  Mon.  348;  Ralston  v.  Wood,  15  111.  150; 
Brisendine  v.  Martin,  1  Ired.  286;  Plnkstou 
V.  Taliaferro,  9  Ala.  547;  Anthony  v.  Percl- 
tul,  8  Ark.  494;  White  v.  Carlton,  52  Ind. 
371;  Keller  v.  Boatman,  49  Ind.  104.  Tbe 
case  of  Bell  v.  Boyd,  76  Tex.  133,  13  S.  W. 
232,  cited  in  the  brief  of  plaintiff  in  error, 
does  not  conflict  with  the  rule  above  stated. 
In  that  case  a  principal  and  one  of  several 
sureties  executed  their  note,  which  was  ac- 
cepted by  the  creditor.  In  payment  of  tbe 
former  note.  While  It  was  held  in  that  ease 
that  the  surety  upon  the  new  note  was  not 
entitled  to  contribution  from  tbe  sureties 
upon  the  original  note,  the  court  recognise 
the  doctrine  that,  where  one  of  several  sure- 
ties discharges  the  original  obligation  by  his 
individual  note,  he  is  iu  a  position  to  recover 
contribution  from  his  cosureties.  We  find  no 
fault  with  the  decision  referred  to.  There 
was  no  payment  of  tbe  original  Indebtedness, 
but  merely  a  change  in  the  form  of  tbe  con- 
tract by  the  principal  and  one  of  the  sure- 
ties to  the  first  note,  giving  a  new  obliga- 
tion. This  had  the  effect  to  release  and  dis- 
charge the  sureties  who  did  not  sign  the  last 
note  from  their  obligation  to  tbe  creditor. 
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IS  'well  as  from  contribatlon  to  ttaelr  cosnre- 
:y.     Ordinarily,  where  one  of  several  snre- 
:ies,  'Who  are  equally  bonnd,  pays  the  debt, 
ae  is  entitled  to  recover  as  contribution  from 
the   solvent  cosureties  a  pro  rata   share  of 
the  amount  so  paid,  with  Interest.     There 
are  some  cases  which  hold  that  In  an  action 
for  contribution  the  question  of  solvency  or 
insolvency  of  the  cosureties  Is  not  material, 
but  that  the  one  paying  the  debt  Is  entitled 
to  recover  contribution  without  regard  to  the 
insolvency  of  any  of  them.     The  better,  and 
the  more  equitable,  rule,  one  supported  by 
the  weight  of  authority,  and  which  we  think 
should  obtain.  Is  that  contribution  must  be 
based  upon  the  number  of  solvent  cosureties. 
In  other  words,  the  Insolvent  ones  are  to  be 
excluded,  and  the  burden  must  be  distributed 
equally    between    those    who    are    solvent. 
Breckinridge  v.  Taylor,  6  Dana,  110;   Bosley 
v.   Taylor,  Id.  157;  Morrison  v.  Boyntz,  7 
Dana,  307;   Henderaon  v.  McDnffee,  5  N.  H. 
38;   Boardman  v.  Paige,  11  N.  H.  431;   Bnr^ 
rougba  v.  Lott,  10  Cal.  12S;   Acers  v.  Curtis, 
US  Tex.  428,  4  S.  W.  S61;   Liddell  v.  Wlswell, 
59  Vt.  866,  8  Atl.  680;   Young  v.  Clark,  2 
Ala.  264;   Young  v.  Lyons,  8  Olll,  162;   Gross 
V.  Davis,  87  Tenn.  226,  11  S.  W.  02.     As  re- 
t;ards  the  Insolvent.-  of  the  cosureties  Lewis 
and  Hopper,  the  evidence  in  the  bill  of  ex- 
ceptions Is  all  one  way,  and  shows  that  they 
are  married  men,  and,  while  they  own  some 
little  property,  It  Is  exempt,  and  that  nothing 
could  be  collected  off  of  either  upon  execu- 
tion.    We  think  the  evidence  fully  and  clear- 
ly established  their  insolvency.     The  proofs 
tend  to  show  that  William  Mason,  the  prln- 
ei|ial  maker  of  the  note,  is  Insolvent,  and  pay- 
ment cannot  be  obtained  from  him;   whether 
sufficient  to  establish  his  insolvency.  Is  not 
Important    According  to  the  weight  of  au- 
thority, the  right  of  the  surety  to  recover 
contribution  from  a  cosurety  In  no  manner 
depends  upon  the  Insolvency  of  the  principal 
debtor,  although  the  decisions  upon  the  sub- 
ject are  not  harmonious.     Roberts  v.  Adams, 
6  Port.  (Ala.)  361;   Buckner  v.  Stewart,  84 
Ala.  529;   Sloo  V.  Po<d,  15  Ul.  47;  Rankin  v. 
Collins,   60  Ind.   168;  Jndah   v.   Mlenre,  6 
Blackf.  171;   1  Brandt,  Sur.  {  290. 

It  is  argued  tliat  the  defendant  In  error 
was  released  from  all  liability  by  an  exten- 
sion of  the  time  of  payment  of  the  original 
Indebtedness.    This  defense  Is  not  available 
for  two  reasons:  First  It  is  not  sufficiently 
pleaded  in  the  answer.     It  is  there  averred 
that  the  date  of  payment  of  the  debt  was 
'.    e.xtended  by  the  creditors  without  the  de- 
fendant's consent,  but  it  is  not  alleged  that 
there  was  any  consideration  for  such  exten- 
.    sion.    In  order  that  an  agreement  to  extend 
the  time  of  payment  made  by  the  creditor 
with  the  principal  debtor  may  operate  to  re- 
'    lease  the  surety,  It  must  be  for  a  sufficient 
consideration,  and  wlthont  the  surety's  con- 
sent   Burr  V.  Boyer,  2  Neb.  265;    Dillon  v. 
Rassell,  6  Neb.   484.     If  the   consideration 
-'    for  sacb  extension  be  proved,  and  there  can 


be  no  doubt  of  It,  It  must  also  be  pleaded.  In 
the  next  place  It  does  not  appear  from  the  rec- 
ord that  there  was  any  agreement  entered 
Into  for  an  extension  of  the  time  of  payment 
of  the  original  note,  but  the  evidence  shows 
the  contrary  to  be  true.  The  note  matured 
August  1,  1880,  and  was  not  taken  up  until 
a  year  later,  but  this  fact  alone  did  not  dis- 
charge the  sureties.  There  was  but  merely 
a  voluntary  forbearance  on  the  part  of  the 
payees  to  enforce  the  collection  of  the  note, 
without  any  consideration  for  the  same. 
The  mere  failure  to  bring  an  action  upon  the 
note  when  it  matured  did  not  have  the  ef- 
fect to  release  the  sureties.  Dillon  v.  Rus- 
sell, supra;  Sheldon  v.  Williams,  11  Neb. 
272,  9  N.  W.  86. 

It  Is  contended  that  the  verdict  Is  con- 
trary to  the  fourth  Instruction  to  the  Jury 
given  by  the  court  upon  Its  own  motion, 
which  was  to  the  effect  that  If  the  Jury 
found  from  the  evidence  that  plaintiff  was 
surety  on,  and  was  compelled  to  pay,  the 
note  In  controversy,  and  that  his  cosure- 
ties Lewis  and  Hopper  were  solvent,  plain- 
tiff was  entitled  to  recover  from  the  defend- 
ant a  sum  equal  to  one-fourth  of  the  amount 
paid  by  the  plaintiff,  with  7  per  cent.  In- 
terest from  the  time  of  payment.  The  Judg- 
ment being  for  one-balf  the  sum  paid  by  the 
plaintiff  with  Interest  thereon,  it  Is  argued 
that  the  Jury  disregarded  the  fourth  Instruc- 
tion. This  could  not  be  so  unless  there  was 
Insufficient  evidence  before  the  Jury  upon 
which  to  base  a  finding  that  Lewis  and  Hop- 
per were  Insolvoit  We  have  already  pass- 
ed upon  the  proposition  adversely  to  the  de- 
fendant in  another  part  of  the  opinion,  both 
Lewis  and  Hopper  being  execution  proof  un- 
der the  rule  stated  above;  and  announced 
in  the  third  paragraph  of  the  charge  of  the 
court  the  measure  of  the  plalntlfTs  recovery 
was  one-half  of  the  sum  paid  by  him  to  dis- 
charge the  original  indebtedness,  with  in- 
terest The  verdict  is  not  contrary  to  the 
instruction. 

William  Mason  was  called  and  examined 
as  a  witness  on  behalf  of  the  defendant,  and 
during  such  examination  was  asked  this 
question:  "State  whether  anything  was  said 
between  you  and  your  brother  [referring  to 
the  plaintiff  in  error]  or  on  your  part  In  re- 
lation to  turning  out  to  him  as  security  or 
Indemnity  this  land  in  payment  as  far  as  It 
would  go  on  payment  of  this  debt."  Plain- 
tiff objected  to  the  question  being  answered, 
for  Incompetency  and  Irrelevancy,  *  which 
objection  was  sustained,  and  an  exception 
taken.  Thereupon  the  defendant  made  the 
following  offer  of  proof:  "The  defendant 
now  offers  to  show  by  this  witness  that  on 
or  about  the  time  the  plaintiff  claims  to 
have  taken  up  the  original  note  he  (wit- 
ness) had  a  quarter  section  of  land  In  Fur- 
nas county,  Nebraska,  of  the  value  of  six- 
teen hundred  dollars;  that  this  land  he  of- 
fered to  turn  out  to  the  plaintiff,  his  brother, 
Richard  Mason,  to  Indemnify  and  secure  the 
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payment  as  far  as  It  might  go  on  tbis  obli- 
gation, which  be  claims  to  have  taken  up 
from  Frost's  Sons,  and  that  the  tender  re- 
mained good  for  some  months  afterwards: 
that  the  plaintiff,  Richard  Mason,  without 
consulting  with  Mr.  Smith,  or  any  of  the 
parties  to  the  note,  upon  his  own  motion  re- 
fused to  receive  this  property  for  him- 
self or  the  sureties,  and  refused  to  have 
anything  to  do  with  it  whatever,  either 
as  an  Indemnity  or  payment;  that  he 
never  gave  Mr.  Smith  and  the  other  co- 
signers of  the  note  notice  of  such  having 
been  offered  or  tendered;  that  Mr.  Smith 
and  the  other  cosigners  were  ignorant  of  the 
fact  until  after  tbis  suit  h&d  been  brought; 
that  the  plaintiff  refused  to  receive  It,  and 
wholly  failed  to  notify  any  of  the  parties 
of  there  being  this  or  any  other  property 
that  might  be  applied  In  this  way;  that  the 
property  and  these  proceeds  have  since  been 
disposed  of,  and  was  not  at  the  time  this 
suit  was  brought  available  for  the  purpose 
it  was  offered.  (Objected  to  as  incompe- 
tent. Immaterial,  and  irrelevant  Sustained. 
Exception.)"  There  was  no  error  in  ex- 
cluding the  foregoing  offered  testimony. 
The  facts  sought  to  be  established  thereby 
did  not  constitute  either  a  full  or  partial  de- 
fense to  the  action.  We  are  not  aware  of 
any  rule  of  law  which  made  It  the  duty  of 
the  plaintiff  to  accept  from  the  principal 
debtor  property  as  security  or  indemnity 
against  loss  by  reason  of  bis  having  signed 
the  note.  Plaintiff  In  error  has  cited  In 
his  brief  cases  which  sustain  the  familiar 
doctrine  that,  where  one  surety  lias  accept- 
ed security  from  the  principal  debtor,  all 
the  cosureties  are  entitled  to  the  benefit 
thereof,  and.  If  such  security  Is  released  or 
given  up  without  the  consent  of  all  the  Joint 
sureties,  the  one  so  releasing  cannot  obtain 
contribution  against  the  others.  This  prin- 
ciple has  long  been  recognized  and  applied 
by  the  courts,  but  It  is  no  warrant  for  hold- 
ing that  a  surety  is  bound  at  his  peril  to  ac- 
cept indemnity  from  his  principal  when  of- 
fered, and,  if  he  falls  so  to  do,  that  he  is  not 
entitled  to  contribution  from  his  cosurety. 
There  Is  another  reason  why  we  cannot  re- 
verse the  judgment  for  the  failure  to  admit 
tbe  testimony  already  mentioned,  and  that 
is,  the  question  is  not  sufficiently  raised  by 
the  petition  In  error.  During  the  trial,  nu- 
merous rulings  adverse  to  the  plaintiff  In 
error  were  made  by  the  court  on  the  ad- 
mission and  exclusion  of  testimony,  yet  not 
one  of  such  rulings  has  been  specifically 
assigned  as  error  In  the  petition  in  error, 
tbe  assignments  therein  being  general  and 
indefinite,  such  as  "the  court  erred  In  exclud- 
ing evidence  offered  by  the  defendant,"  and 
"the  court  erred  in  admitting  evidence  of- 
fered by  the  plaintiff  and  objected  to  by  the 
defendant."  Similar  assignments  have  fre- 
quently been  held  too  indefinite  to  be  con- 
sidered. Wanzer  v.  State,  41  Neb.  238,  .59 
N.  W.  900;    KlrkendaU  v.  Davis,  41  Neb. 


285;  68  N.  W.  91S;  Cortelyon  v.  Haben.  40 
Neb.  512,  59  N.  W.  94;  Bloedel  v.  Zimmer- 
man (Xeb.)  60  N.  W.  6;  Wonderllch  v.  Walk- 
er, Id.  103;  Wiseman  v.  Ziegler,  Id.  320. 
In  tbe  brief  filed,  several  rulings  of  tbe  court 
on  the  admission  and  exclusion  of  testimony 
relating  to  the  solvency  or  insolvency  of 
the  cosureties,  and  to  the  extension  of  tbe 
time  of  payment  of  the  original  note,  are 
discussed,  but  such  rulings  will  not  be  re- 
viewed or  considered  by  us,  because  of  the 
Insufficiency  of  the  assignments  in  the  peti- 
tion in  error  relating  thereto. 

The  eighth  assignment  In  tbe  petition  In 
error  Is  as  follows:  "(8)  The  court  erred  In 
excluding  Instructions  1,  2,  and  3,  requested 
by  tbe  defendant"  The  first  and  second 
requests  were  not  based  upon  the  evidence 
In  the  case,  and  for  that  reason  they  were 
properly  rejected.  Had  the  offered  testi- 
mony above  set  out,  which  was  excluded, 
been  admitted,  then  there  would  have  been 
evidence  before  the  Jury  upon  which  to 
base  these  two  requests  to  charge.  The 
three  requests  refused  being  grouped  in  tbe 
same  assignment  In  the  petition  in  error, 
and  as  two  of  them  were  properly  denied, 
following  the  repeated  decisions  of  the  court 
the  assignment  will  not  be  further  consider- 
ed. 

Objection  is  made  to  the  third  Instruction, 
which  Is  in  the  following  language:  "If  you 
find,  gentlemen  of  the  Jury,  that  plaintiff 
was  surety  on  and  paid  Uils  note  as  alleged, 
and  that  at  the  time,  and  ever  since  up  to 
September  9,  1892,  the  other  parties  on  tbe 
note  besides  plaintiff  and  defendant  were 
Insolvent,  then  you  will  find  for  tbe  plain- 
tiff, and  assess  his  damages  at  one-lialf  of 
the  sum  you  shall  find  to  have  been  paid  by 
him,  with  7  per  cent  Interest  per  annum 
from  the  time  of  payment  up  to  March  21, 
1883."  The  rule  laid  down  In  this  Instruc- 
tion Is  In  accordance  with  the  views  already 
expressed  by  us  In  the  opinion  and  the  au- 
thority cited  In  support  thereof.  As  we 
have  seen,  the  insolvency  of  one  or  more  of 
several  cosureties  does  operate  to  Increase 
tbe  amount  the  solvent  ones  are  ratably  lia- 
ble to  pay  In  an  action  for  contribution. 
Further  discussion  of  tbe  point  here  Is 
wholly  unnecessary. 

It  Is  argued  that  the  Instruction  la  bad  In 
allowing  the  plaintiff  7  per  cent  interest 
It  is  claimed  that,  as  the  note  was  made  pay- 
able In  the  state  of  Illinois,  it  should  be 
construed  according  to  tbe  laws  of  that 
state,  and  therefore  plaintiff  was  entitled  to 
only  5  per  cent  interest  (which  Is  said  to 
be  the  legal  rate  in  Illinois),  instead  of  7 
per  cent  Undoubtedly  the  rate  of  interest 
recoverable  Is  the  legal  rate  from  the  time 
the  plaintiff  paid  the  debt,  even  though  the 
original  note  boro  a  higher  rate.  Bushuell 
V.  Buflhnell,  77  Wis.  435,  48  N.  W,  442.  In 
this  state  the  rate  of  Interest  allowed  by  law 
is  7  per  cent  The  statute  of  Illinois  on  the 
subject  of  interest  is  neither  pleaded   nor 
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proved,  hence  we  must  presume  that  It  Is 
the  same  as  the  law  of  this  state.  Rath  ▼. 
Lowry,  10  Neb.  260,  4  N.  W.  077;  Ix)rd  v. 
State,  17  Neb.  539,  23  N.  W.  507.  There  was 
an  error  in  the  assessment  by  the  Jury  of  the 
amount  of  recovery,  but  the  same  was  cured 
by  the  entry  of  a  remittitur  by  the  plaintiff 
of  the  sum  of  $42.35.  The  plaintiff  paid,  on 
August  21,  1891,  In  discharge  of  the  debt 
$1,200,  which,  with  interest  at  7  per  cent 
from  the  time  to  the  date  of  the  trial,  March 
21,  1883,— one  year  and  seven  months,— 
amounted  to  $1,344.10.  One-half  of  this 
sum,  or  $672.05,  was  the  amount  for  which 
Judgment  was  rendered  against  the  defend- 
ant below. 

It  Is  finally  argued  that  the  verdict  should 
have  been  set  aside  on  the  ground  of  newly- 
discovered  evidence.  That  is  one  of  the 
gi-ounds  set  up  in  the  motion  for  a  new 
trinl.  We  are  not  advised  of  what  the  al- 
It'ffcd  newly-discovered  evidence  consisted, 
since  the  evidence  adduced  on  the  hearing 
of  the  motion  Is  not  made  a  part  of  the  rec- 
ord by  the  bill  of  exceptions.  Copied  into 
the  transcript  is  an  affidavit  of  one  I^wis 
which  may  or  may  not  have  been  read  on 
the  hearing  of  the  motion,  but  It  cannot  be 
considered,  because  not  authenticated  in  the 
ninnner  provided  by  statute.  Judgment  af- 
fiiTued. 


BTJBXHAM,    County   Treasurer,    v.    FARM- 
ERS' LOAN  &  TRUST  CO. 
(Supreme  Court  of  Nebraska.    April  4,  1895.) 
Tax  Dbbo— Fees  for  Recokoing. 

1.  The  proTision  of  the  revenue  law  for 
the  recording  of  treasurers'  tax  deeds  is  man- 
datory in  the  sense  only  that  it  is  mnde  the 
duty  of  the  register  of  dpejs  to  record  snch 
couveynnces  when  precented  for  that  purpose, 
acconip.iuied  by  the  fee  prescribed  by  law. 

2.  A  county  treasurer  is  not  entitled,  as  a 
condition  to  the  execution  and  delivery  of  a 
tax  deed,  to  demand  and  collect  the  fee  allow- 
ed the  register  of  deeds  for  recording  the  evi- 
dence upon  which  such  i-'onveyances  are  issued. 

(Syllabus  by  the  Court) 

Error  to  district  court  Lancaster  county; 
Strode,  Judge. 

Tctition   by   the   Farmers'    Loan    &   Trust 
Company  for  a  writ  of  mandamus  to  compel 
one  Bumham,  as  county  treasurer,  to  execute  i 
a  tax  deed.     From  a  Judgment  granting  the  ' 
writ,  defendant  brings  error.     Affirmed. 

W.  H.  Woodward,  for  plaintiff  in  error. 
M.  J.  Sweeley  and  John  L.  Doty,  for  defend- 
ant in  error. 

POST,  J.  This  Is  a  petition  in  error  from 
the  district  court  for  LancsBter  county,  and 
presents  for  review  the  Judgment  of  that 
court  awarding  a  peremptory  mandamus 
commanding  the  plaintiff  in  error,  as  county 
treasurer,  to  execute  and  deliver  to  the  re- 
lator, defendant  in  error,  a  treasurer's  tax 
deed  for  cotaln  property  In  said  county.  The 
only  defense  Interposed  by  the  respondent  be- 


low is  indicated  by  the  following  quotation 
from  his  answer:  "For  a  further  answer  to 
the  petition,  defendant  says  that  he  refused  to 
make,  execute,  and  deliver  to  the  plaintiff  a 
tax  deed  to  the  land  in  question  for  the  reason 
that  the  plaintiff  failed  and  refused  to  comply 
with  the  statutes  in  such  cases  made,  In  that 
It  failed  and  refused  to  tender  to  defendant 
the  necessary  money  and  funds  to  pay  the 
register  of  deeds  of  said  county  for  recording 
the  evidence  upon  which  said  tax  deed  would 
be  issued,  to  wit,  the  notice,  affidavit  and  cer- 
tificate; that  by  the  statutes  of  this  state  it 
Is  made  the  duty  of  the  register  of  deeds  to 
record  such  evidence  as  above  specified,  and 
allows  the  said  register  to  charge  the  regular 
fees  for  placing  the  same  on  record,  and 
makes  It  the  duty  of  this  defendant  as  coun- 
ty treasurer,  to  deliver  to  the  register  of  deeds 
the  evidence  upon  which  said  tax  deed  should 
be  Issued,  for  the  purpose  of  having  the  same 
recorded.  •  ♦  *"  It  will  be  observed  that 
there  is  here  presented  no  question  involving 
fees  payable  to  the  treasurer  himself  as  a 
condition  to  the  execution  of  the  tax  deed. 
The  single  point  of  the  controversy  is  the  duty 
of  the  respondent  to  protect  the  register  of 
deeds  by  collecting  in  advance  fees  which 
the  latter  Is  by  law  authorized  to  charge  for 
recording  the  evidence  upon  which  such  deeds 
are  issued.  The  provisions  of  statute  to 
which  we  have  been  referred  as  bearing  upon 
the  subject  are  section  123  of  the  revenue 
law,  requiring  notice  of.  the  expiration  of  the 
time  of  redemption,  and  which  is  made  a  con- 
dition precedent  to  the  right  of  the  purchaser 
to  demand  a  deed;  section  124,  requiring 
proof  of  service  of  notice  by  affidavit,  and 
prescribing  a  penalty  for  false  swearing;  sec- 
tion 12C.  authorizing  the  execution  of  deeds 
on  request  within  the  prescribed  period  after 
the  expiration  of  the  time  within  which  to  re- 
deem, upon  the  production  of  the  certificate 
of  purchase,  and  upon  compliance  with  the 
preceding  sections;  section  127,  prescribing 
the  form  of  tax  deeds,  and  providing  that 
they  shall  be  recorded  in  the  same  manner  as 
other  conveyances  of  real  estate;  and  section 
128,  which  is  here  set  out:  "County  clerics 
shall  record  the  evidence  upon  which  the 
deeds  are  Issued,  and  be  entitled  to  the  same 
fee  therefor  that  may  be  allowed  by  law  for 
recording  deeds,  and  the  county  treasurer 
shall  deliver  the  same  to  the  county  clerk  for 
that  purpose,  and  in  case  of  the  loss  of  any 
certificate,  on  being  fully  satisfied  thereof  by 
due  proof,  and  bond  given  to  the  state  of 
Nebraska  in  a  sum  equal  to  the  value  of  the 
property  conveyed,  as  in  cases  of  lost  notes 
or  other  commercial  psper,  the  county  treas- 
urer may  execute  and  deliver  the  proper  con- 
veyance, and  file  such  proof  and  bond  with 
the  derk  to  be  recorded  as  aforesaid."  We 
are  unable  to  perceive  any  substantial 
grounds  for  the  claim  of  the  plaintiff  in  error. 
The  foregoing  provisions,  so  far  as  they  re- 
late to  the  record  of  the  evidence  of  title,  are, 
like  all  kindred  provisions,  for  tlie  benefit  of 
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the  pnrcbaBer,  and  may  therefore  be  waived 
by  him.  They  are  mandatory  In  the  sense 
that  it  la  the  duty  ot  the  treasurer  to  execute 
the  deed  on  the  production  of  the  evidence 
prescribed  by  statute,  and  also  the  duty  of 
the  register  to  record  such  de«id  and  evidence 
on  request  and  tender  of  the  requisite  fee, 
but  In  no  other  sense  can  they  be  said  to  be 
mandatory.  The  recording  of  his  tax  deed 
Is  a  subject  within  the  discretion  of  the  de- 
fendant in  error,  and  the  inference  is  a  rea- 
sonable one,  in  view  of  recent  constructions 
of  the  revenue  law,  that  it  does  not  attach 
sufficient  Importance  to  a  treasurer's  deed,  as 
evidence  of  title,  to  justify  the  expense  of  pro- 
curing it  to  be  recorded.  But,  however  that 
may  be,  it  will  be  time  for  the  plaintiff  in  er- 
ror to  deliver  to  the  reglut^  of  deeds  the 
statutory  evidence  whenever  the  defendant  in 
error  shall  present  his  deed  for  record,  and 
tender  the  proper  fee  therefor,  including 
charges  for  the  recording  of  the  evidence 
here  mentioned.  The  Judgment  is  right,  and 
is  accordingly  affirmed.  ' 


PHENIX  INS.  OO.  T.  ROLLINS. 

(Supreme  Court  of  Nebraska.    April  10,  ISOo.) 

Insuranob — Waivbr  of  Conditions — Actios 

ON   PkEMIOTH  rtOTE. 

1.  A  clause  providinf;  that  an  insurance  pol- 
icy shall  be  suspended  during  the  time  the  prp- 
mium  note  shall  remain  unpaid  after  maturity  ia 
for  the  benefit  of  the  company,  and  may  be 
waived  by  the  insurer. 

2.  A  fire  insurance  policy  for  the  term  of 
five  years  at  a  gross  premium  for  the  entire  time, 
the  insured  giriuc  nis  note  for  such  premium, 
due  in  one  year  from  date,  contained  a  stipula- 
tion to  the  effect  that  the  failure  by  the  insured 
to  pay  the  premium  note,  when  due,  suspended 
the  policy  during  such  default,  but  Uiat  a  subae- 

Suent  ^layment  of  the  premium  in  full  revived 
le  policy  for  the  remainder  of  the  term.  The 
defendant  made  default  in  the  .layment  of  such 
note,  and  In  an  action  thereon  it  was  held  that 
the  company  was  entitled  to  recover  the  full 
amount  of  the  note. 
(Syllabus  by  the  Court) 

Error  to  district  court  Lancaster  county; 
Tuttle.  Judge. 

Action  by  the  Phenlx  Insurance  Company  of 
Brooklyn,  N.  Y.,  against  John  A.  Rollins  up- 
on a  promissory  note.  There  was  partial 
judgment  for  plaintiff,  and  it  brings  aiot. 
Reversed. 

A.  G.  Greenlee,  for  plaintiff  in  error.  Davis 
&  Uibner,  for  defendant  in  error. 

NORVAL,  C.  J.  This  suit  is  on  a  promis- 
sory note  for  the  sum  of  $40,  bearing  date 
July  10,  1887,  due  in  one  year,  made  by  the 
defendant  la  payment  of  the  premium  upon 
a  policy  of  fire  insurance  Issued  to  him  by  the 
plaintiff.  Upon  the  trial  the  court  rendered 
judgment  against  the  defendant  tat  the  sum 
of  $19.28.  To  review  this  Judgment  is  the 
object  of  this  proceeding.  The  only  conten- 
tion here  is  that  the  verdict  is  contrary  to  the 
law  and  the  evidence.    The  cause  was  tried 


and  decided  in  the  court  below  upon  the  fol- 
lowing stipulation  of  facts:  "It  is  admitted 
tliat  the  defeudont  executed  the  note  hereto 
attached,  and  that  the  consideration  for  said 
note  was  the  execution  and  delivery  to  the  de- 
fendant by  plaintiff  of  a  policy  of  insurance, 
a  copy  of  which  is  hereto  attached,  and 
marked  'Exhibit  B.'  That  the  defendant  duly 
received  said  policy,  and  has  at  all  times  since 
said  day  retained  possession  of  the  same, 
never  offered  to  surrender  it  to  the  plaintiff 
or  to  any  one  for  it,  nor  has  it  ever  been  de- 
manded from  the  defendant  by  the  plain- 
tiff. That  the  defendant,  at  the  time  of  the 
execution  and  delivery  of  the  said  note  and 
the  receipt  of  the  said  policy,  was  fully  ad- 
vised as  to  the  provisions  and  conditions  of 
the  said  papers.  It  is  further  stipulated  that 
the  usual,  customary,  and  reasonable  price  of 
the  Insurance  mentioned  In  the  policy.  If  tak- 
en for  one  year  only,  would  be  thirteen  dol- 
lars and  thirty-three  cents,  but  tliat,  in  the 
consideration  of  the  defendant  taking  the  poli- 
cy for  five  years,  the  plaintiff  agreed  to  in- 
sure said  defendant  for  five  years  for  the 
amount  of  three  years'  premium.  If  taken  for  a 
single  year.  It  is  further  stipulated  that  the 
plaintiff  duly  issued  the  said  policy,  and  de- 
livered the  same  to  the  defendant;  has  never 
canceled  that  same,  but  at  all  times  since 
the  said  note  became  due  has  endeavored  to 
collect  the  same;  and  that,  if  the  defendant 
has  not  had  Insurance  for  the  full  tRrm  of 
five  years,  as  stated  in  said  policy,  It  is  whol- 
ly due  to  the  fact  of  the  failure  of  the  defend- 
ant to  pay  the  said  note,  taken  in  connection 
with  the  conditions  in  said  note  and  policy." 
The  note  which  is  the  foundation  of  the  suit 
contained  this  clause:  "If  this  note  Is  not 
paid  at  maturity,  said  policy  shall  then 
ceose  and  determine,  and  be  null  and  void, 
and  so  remain  until  the  same  shall  be  fully 
paid  and  received  by  said  company."  The 
following  condition  appears  upon  the  face  of 
the  policy  of  insurance:  "In  case  the  assured 
falls  to  pay  the  premium  note  or  order  at 
the  time  specified,  then  this  policy  shall  cease 
to  lie  in  force,  and  remain  null  and  void  dur- 
ing the  time  said  note  or  order,  or  any  part 
thereof,  remains  unpaid  after  its  maturity; 
and  no  legal  action  on  the  part  of  this  com- 
pany to  enforce  payment  shall  be  considered 
as  reviving  the  policy.  The  payment  of  the 
premium  In  full,  however,  revives  the  policy, 
and  makes  it  good  for  the  balance  of  its  term." 
If  we  correctly  understand  the  argument  of 
counsel  for  defendant,  It  amounts  to  this: 
That  by  virtue  of  the  foregoing  provialou  con- 
tained in  the  policy  and  the  stipulation  in  the 
note,  the  Insiuance  termhiated  upon  default 
behig  made  in  the  payment  of  the  premium 
note,  and  the  hisurance  having  ceased  in  fa- 
vor of  the  plaintiff  at  the  mattulty  of  the 
note,  the  premium  likewise  ceased  to  accrue 
against  the  defendant.  This  Is,  doubtless, 
the  view  adopted  by  the  trial  court  If  this 
is  the  proper  construction  to  be  placed  upon 
the  clauses  quoted  above,  when  read  la  the 
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light  of  the  facts  in  tbe  case,  the  decision  Is 
right,  otherwise  the  judgment  must  be  re- 
versed. By  the  terms  of  the  contract  the  pol- 
icy was  voidable  upon  the  defendant  making 
default,  but  voidable  merely  at  the  option  of 
the  company.  The  condition  declared  the  in- 
surance suspended  during  default  of  payment 
of  the  premium  note.  The  provision  was  In- 
serted in  the  policy  for  the  sole  benefit  of  the 
iDsorer,  and  not  the  Insured,  and  is  valid  and 
binding.  This  stipulation  could  be  waived  by 
tbe  company.  This  was  decided  In  Insurance 
Co.  V.  Bachelder,  32  Neb.  490,  49  N.  W.  217, 
and  the  same  doctrine  is  held  by  other  courts. 
Zinck  V.  Insurance  C!o.,  00  Iowa,  266,  14  N. 
W.  702;  Mehurln  v.  Stone,  37  Ohio  St.  58; 
Palmer  v.  Sawyer,  114  Mass.  13.  It  appears 
that  this  defendant  has  retained  the  policy,  and 
never  offered  to  surrender  it,  and  that  plain- 
tiff has  at  all  times  since  the  maturity  of  the 
note  endeavored  to  enforce  the  collection  of 
the  note,  and  bronght  this  action  for  that  pur- 
pose. As  to  what  acts  have  been  construed  as 
a  waiver  of  conditions  in  a  policy  similar  to 
tbe  one  in  this  case,  see  Johnson  v.  Insurance 
Co.,  79  Ky.  403;  Insurance  Co.  v.  Woods  (Ind. 
App.)  87  N.  B.  180;  Insurance  Co.  v.  Perkey 
(T«c.  Civ.  App.)  24  S.  W.  1080;  Brady  v.  In- 
surance Co.  (Com.  PL  N.  Y.)  29  N.  Y.  Supp. 
44;  Insnrance  Co.  v.  Scheidle.  18  Neb.  495. 
25  N.  W.  620;  Insurance  Co.  ▼.  Cbrlstlensen, 
29  Neb.  672,  45  N.  W.  924;  Insurance  Co. 
v.  Dungan,  37  Neb.  470,  55  N.  W.  1069.  In 
tbe  last  case  the  stipulations  in  the  premium 
note  and  policy  were  tbe  same  as  in  the  case 
before  us.  After  the  maturity  of  the  note,  a 
payment  was  made  thereon,  and  the  note  was 
left  with  an  agent  for  collection.  Before  the 
note  had  been  fully  paid,  tbe  property  cover- 
ed by  the  policy  was  destroyed  by  fire.  In 
an  action  to  recover  for  the  loss  It  was  held 
<we  quote  from  the  syllabus)  "that  the  policy 
was  voidable  only  at  the  election  of  the  in- 
surance company,  and  that  by  receiving  and 
retaining  tbe  part  payment  after  the  de- 
fault, and  retaining  the  note  for  collection,  it 
waived  the  right  to  Insist  upon  a  forfeiture 
thereof."  Whether,  had  a  loss  occurred  aft- 
er the  maturity  of  the  note  in  question,  and 
an  action  had  been  bronght  to  recover  upon 
tbe  policy,  tbe  company  could  have  Inter- 
IMsed  as  a  defense  that  the  note  had  not  been 
paid,  it  Is  unnecessary  to  now  decide,  as  the 
determination  of  such  question  adversely  to 
the  company  would  not  defeat  Its  action  upon 
the  note.  As  elsewhere  stated,  the  clause  con- 
tained In  the  policy  was  Intended  for  the  pro- 
tection of  the  company  merely.  To  permit  the 
defendant  to  insist  that  the  contract  of  insur- 
ance terminated  by  his  own  failure  to  pay  the 
note  would  allow  the  Insured  to  take  advan- 
tage of  his  own  laches  or  wrong,  which  the 
law  will  not  sanction.  The  defendant  con- 
tracted to  pay  the  philutlff  $40  for  carrying 
the  risk  on  his  property  for  the  full  period  of 
Uve  years,  with  the  contingency,  thoroughly 
understood  at  tbe  time,  that  the  Insnrance 
might  be  suspended  by  tbe  failure  of  the 


Insured  to  pay  the  premium  when  due.  There 
is  no  stipulation  releasing  the  defendant  from 
tbe  payment  of  any  portion  of  the  note  in  case 
he  should  fall  to  comply  with  the  contract. 
The  company  has  furnished  end  the  defend- 
ant has  received  all  tbe  contract  requhred. 
The  insured  could  have  continued  the  policy 
in  force  for  tbe  live  years,  had  he  chosen  to 
do  BO,  by  paying  the  note  according  to  its 
terms.  The  company  acquired  a  pres^it 
vested  right  in  the  premium  as  an  entirety 
immediately  upon  the  execution  and  delivery 
of  the  note  and  policy.  The  failure  of  tbe 
assured  to  pay  the  note  did  not  render  the 
policy  absolutely  void,  but  merely  suspend- 
ed It  during  the  contlnuancy  of  tbe  default. 
A  voluntary  or  enforced  payment  of  the  pre- 
mium would  have  the  effect  to  revive  the  pol- 
icy for  the  remainder  of  the  original  term  of 
the  risk.  We  are  fully  satisfied  that  plalatUt 
Is  not  restricted  to  a  recovery  of  such  part 
of  the  premium  as  equaled  the  customary 
short  rates  for  one  year's  insurance,  but  It  was 
entitled  to  collect  the  full  amount  of  the 
note.  The  construction  we  have  placed  uiion 
the  stipulations  of  the  parties  Is  sustained  by 
the  following  authorities:  Insurance  Co.  v. 
Klink,  65  Mo.  78;  Robinson  v.  Insurance  Co., 
51  Ark.  441.  11  S.  W.  686;  Insurance  Co.  v. 
Henley.  60  Ind.  615;  Insurance  Co.  v.  Cole- 
man (Dak.)  43  N.  W.  693;  Insiuance  Co.  v. 
Boykin,  25  a  C.  323;  Insurance  Co.  v. 
Hoffman,  Id.  327;  Insurance  Co.  v.  Ulson 
(Minn.)  44  N.  W.  672.  Tbe  defendant  reUes 
upon  three  cases  to  Justify  his  position,  name- 
ly: Yost  V.  Insurance  Co.,  39  Mich.  631;  In- 
stance Co.  V.  Stoy,  41  Mich.  386,  1  N.  W. 
877;  Matthews  v.  Insurance  Co.,  40  Ohio  St. 
135.  These  cases  are  not  like  tlie  one  under 
consideration.  In  each  a  note  payable  In 
annual  Installments  was  given  for  the  pre- 
mium, each  Installment  being  a  premium  for 
a  distinct  year's  Insurance.  The  policy  stip- 
ulated that,  if  any  Installment  was  not  paid 
at  maturity,  the  policy  should  be  null  and 
void  until  payment  was  made.  It  was  held 
that  the  Insurance  was  not  for  a  term  of 
years,  but  as  an  annual  insurance,  renewable 
each  year  for  a  period  not  exceeding  such 
term,  the  policy  was  void  so  long  as  there 
was  any  default  In  the  payment  of  any  in- 
stallment, and  that  no  recovery  could  be  had 
for  successive  Installments  of  the  premium. 
In  the  case  before  us  the  defendant  agreed 
to  pay  a  gross  sum  as  premium  for  the  carry- 
ing of  the  risk  for  the  full  period  of  five  years, 
subject  to  the  provisions  of  the  policy.  In  the 
Ohio  case  two  of  the  Judges  dissented;  and 
the  Michigan  court,  in  Williams  v.  lusm-ance 
Co.,  19  Mich.  461.  and  Cauffield  v.  Insurance 
Co.,  47  Mich.  447,  11  N.  W.  264,  In  continuing 
an  Insurance  policy  purporting  to  be  for  five 
years,  containing  a  stipulation  that  upon  the 
nonpayment  at  maturity  of  any  Installment 
note  given  for  the  premium  the  policy  should 
be  void  until  revived,  and  tbe  whole  amount 
of  Installments  remaining  unpaid  should  be 
considered  earned,  decided  that  the  Insured 
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was  liable  upon  the  installment  notes,  thereby 
recognizing  the  law  aa  we  have  stated  it  to 
be.  The  findings  and  Judgment  of  the  dis- 
trict coort  are  reversed,  and  the  cause  re- 
manded.   Reversed  and  remanded.  - 


POUNDER  et  al.  v.  ASH  et  al. 

(Supreme  Court  of  Nebraska.     April  0,  1895.) 

Relioiodb  Bocibtibs  —  Rules  or  Oovernhent — 

Review  bt  Civil  Codbts. 

1.  Where  a  local  church  organization  is  a 
memberof  an  association  of  congregations  having 
a  set  of  general  rules  for  the  government  and 
conduct  of  all  its  members  and  oiiicers,  and  the 
orders  and  judgments  of  the  associations  are 
binding  upon  the  minor  organizations  or  congre- 
gations composing  it,  its  decisions,  in  so  far  as 
they  relate  ezclusivel7  to  church  affairs  and 
go\  emment,  are  absolute,  and  will  be  so  regard- 
ed by  legal  tribunals. 

2.  Courts  which  have  no  ecclesiastical  Juris- 
diction will  not  review  or  revise  the  proceedings 
during  trial  bjr  or  Judgments  of  churcn  tribunals, 
constituted  by  the  organic  laws  of  the  church 
organization,  where  they  involve  solely  questions 
of  the  church  organization  and  discipline,  or  in- 
fractions of  the  laws  and  ordinances  enacted  by 
its  ruling  for  the  government  of  its  officers  and 
mc-mbers. 

3.  Where  charges  have  been  preferred 
against  a  minister  of  the  gospel,  and  he  nas  been 
adjndged  guilty  by  the  highest  tribunal  of  the 
church  organisation  before  which  the  matter  has 
been  presented,  and  deposed  from  the  ministry, 
and  expelled  from  membership  in  the  church, 
coiirts  will  recognize  such  Judgrments  of  the 
church  tribunal,  and  enforce  their  observance, 
tfben  regularly  brought  to  their  notice;  and  in 
an  action  for  the  purpose  will  enjoin  the  one 
against  whom  they  were  rendered  from  further 
acting  In  the  capacity  of  a  minister,  or  enjoy- 
ing the  rights  of  a  member  of  the  particular 
church  organization,  and  will  also  enjoin  such 
party  and  member  of  the  local  congregation, 
or  others  who  have  combined  with  hira.  from 
excluding  from  the  church  building  and  prop- 
erty, and  its  use  for  any  proi)er  purpose,  or 
from  disturbing  them  in  or  during  such  use, 
parties,  ministers  appointed  to  take  charge  of  the 
congregation  and  church,  by  the  then,  so  far  as 
the  evidence  in  the  esse  before  the  court  dis- 
closes, recognized  and  appointive  power,  or  in  so 
excluding  and  disturbing  a  presiding  elder  of 
the  church  from  or  in  its  proper  occupancy  or 
use,  07  any  members  in  good  standing  who  de- 
sire to  worship  therein  in  a  regular  manner,  and 
according  to  the  established  rules  and  ordinances 
of  the  church,  where  it  further  appears  that  the 
church  property  was  conveyed  to  tne  organization 
or  its  trustees  for  church  puriioses.  and  in  Ruch  a 
manner  that  It  is  subject  tn  the  contnil  of  the 
general  association  or  governing  power  of  the 
charch  and  its  rules  and  laws. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Seward  county; 
Bates,  Judge. 

Action  by  Joseph  J.  Pounder  and  others 
against  J.  P.  Ash  and  others  for  an  injunc- 
tion. Defendants  had  Judgment,  and  plain- 
tlfTs  appeal.     Reversed. 

Norval  Bros.  St  Lowley,  for  appellants.  Ed. 
P.  Smith,  B.  B.  Eaher,  and  E.  0.  Biggs,  for 
appellees. 

HARRISON,  J.  The  appellants  commenced 
tills  action  in  the  district  court  'of  Seward 
county,  the  object  being  to  obtain  an  order 


of  injunction  restraining  the  appellees  from 
Interfering  or  disturbing  appellants  in  their 
use  of  a  certain  church  building  known  as 
the  Church  of  Mount  ZIon  of  the  Beaver 
Crossing  Mission  of  the  Evangelical  Associ- 
ation of  North  America,  or  their  conducting 
religious  exercises  therein,  and  also  restrain- 
ing J.  P.  Ash,  of  defendants,  from  officiating 
as  minister  at  religious  gatherings  of  the  con- 
gregation in  such  church.  There  was  a  trial 
of  the  Issues  Joined  in  the  district  court,  and 
a  finding  and  Judgment  in  favor  of  defend- 
ants, from  which  plaintiffs  appealed  to  tliis 
court,  and  on  hearing  the  Judgment  of  the 
trial  court  was  affirmed.  A  motion  for  re- 
hearing was  presented  and  granted.  For  a 
statement  of  the  case  we  refer  to  the  former 
opinion,  reported  in  3C  Neb.,  beginning  on 
page  5G4.  &4  N.  W.  KT.  The  decision  of  the 
controversy  hinges  in  the  main  upon  the  right 
of  Mr.  Ash  to  remain  in  charge  as  clergyman 
or  minister  of  the  congregation  at  Beaver 
Crossing.  The  deed  by  which  the  lots  upon 
which  the  church  was  situated  was  conveyed 
to  the  trustees  of  ZIon  Church,  was  Introduced 
In  evidence,  and  an  examination  of  it  shows 
that  no  person  In  particular  can  maintain  any 
Claim  to  its  occupancy  to  the  exclusion  of 
others,  unless  the  right  to  do  so  be  derived 
through  the  conference  or  governing  bodies 
of  the  church  organization,  as  it  was  con- 
veyed to  be  used  as  a  pla'*e  of  worship  by 
the  ministry  and  membership  of  the  Evan- 
gdlcal  Association  of  North  America,  which 
placed  It  entirely  under  the  control  and  at 
the  disposal  of  the  ruling  powers  of  the  as- 
sociation. The  Discipline  provides  for  the 
meeting  of  an  annual  conference,  and  also  a 
general  conference;  the  first  being  held  for 
and  having  control  and  supervision  over  the 
affairs  of  the  association  In  what  is  desig- 
nated a  "conference  district,"  and  the  second 
to  meet  every  four  years  for  the  whole  asso- 
ciation. Mr.  Ash  had  been  assigned  by  an 
annual  conference,  as  minister,  to  the  per- 
formance of  the  church  work  at  Beaver 
Crossing,  and  subsequently  charges  had  been 
preferred  against  bim,  and  a  trial  had  upon 
such  charges  before  a  body  called  together 
and  constituted  as  provided  for  in  the  Dis- 
cipline. He  was  notified  of  the  time  of  trial, 
and  appeared  before  the  court  or  investigat- 
ing committee  at  the  time  appointed  for  the 
hearing,  and  took  some  part  in  the  proceed- 
ings, read  what  In  the  evidence  is  stated 
to  have  been  a  protest  against  the  action 
then  being  taken,  listened  to  a  small  portion 
of  the  testimony,  and  then  withdrew.  The 
committee  adjudged  him  guilty,  and  reported 
their  action  to  the  next  annual  conference, 
accompanying  the  report  with  the  evidence 
and  papers  before  them  at  the  time  of  the 
trial.  The  annual  conference  made  an  ex- 
amination of  the  matter  as  provided  by  the 
Discipline,  and  approved  and  ratified  it.  This 
action  discliarged  him  from  the  ministry,  and 
expelled  him  from  the  church.  The  Disci- 
pline provided  for  an  appeal  from  the  detor^ 
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minatlon  of  the  committee  before  which  the 
trial  took  place  to  the  annual  conference,  and 
alBO  from  the  decision  of  the  annual  confer- 
ence to  the  general  conference,  neither  of 
which  privileges  was  claimed  or  exercised  by 
Mr.  Ash,  he  evidently  having  concluded  to 
continue  In  the  work  of  the  ministry  of  Beav- 
er Crossing,  regardless  of  the  action  of  either 
or  both  of  these  bodies,  the  committee  and 
annual  conference.  The  charges  and  specifi- 
cations made  against  Mr.  Ash,  and  upon 
which  he  was  tried  and  adjudged  guilty  by 
the  committee,  were  as  follows: 

"Beaver  Crossing,  June  4tb,  1890.  I,  A. 
W.  Shenberger,  presiding  elder  of  the  Blue 
Springs  District  of  the  Platte  Klver  Confer- 
ence of  the  Ey.  Association,  do  prefer  char- 
ges against  Rev.  J.  P.  Ash,  for  actions  and 
sayings  unbecoming  a  minister,  and  which 
has  caused  dissensions,  and  disturbed  the 
peace  and  harmony  and  prosperity  of  our  so- 
ciety at  Beaver  Crossing.  Specification  A: 
In  having  certain  resolutions  passed  by  the 
board  of  trustees  of  the  church,  which  caused 
great  dissatisfaction,  which  l8  contrary  to  the 
Discipline.  Specification  B:  In  misrepre- 
senting the  interest  and  action  of  the  Platte 
River  Conference,  and  especially  at  its  last 
session,  and  the  interest  of  the  members  of 
the  society  at  Beaver  Crossing,  by  intimidat- 
ing on  the  finance.  Specification  0:  In  neg- 
lecting or  refusing  to  observe  our  Book  of 
Discipline,  as  found  on  page  67,  question  96, 
answer  2;  also  in  answer  4,  in  lines  2  and  3, 
at  the  top  of  page  68,  in  Book  of  Discipline. 

"A  charge  for  ignoring  his  superior  in  of- 
fice and  deception.  Specification  A:  On  Mon- 
day, June  2,  he  told  me  that  he  did  not  rec- 
ognize me  as  a  presiding  elder,  nor  a  member 
of  the  church,  since  last  conference.  Same 
night,  in  the  church,  he  said  I  was  no  elder, 
and  that  he  would  not  accept  any  charge 
from  me.  Spedflcation  B:  In  practicing  de- 
ception In  keeping  me  Ignorant  of  what  he 
was  Influencing  the  trustees  to  do,  giving  the 
wrong  advice  to  the  members,  which  Is  an 
open  violation  of  the  Discipline,  as  fonnd  on 
page  71,  answer  8.  Specification  C:  In  prac- 
ticing deception  on  me.  Inasmuch  as  be  was 
told  by  ez-Blshop  Esher  at  the  last  annual 
conference  that  he.  Ash,  should  stay  at  Beav- 
er  Crossing,  and  then  some  time  In  the  future 

he  should  come  over  to ,  and  bring  the 

church  property  and  people  with  him.  Specifi- 
cation D:  In  communing  with  me  on  Sabbath, 
the  first  of  June;  also  recognized  me  to  hold 
quarterly  conference  on  Saturday  previous, 
and  do  business,  and  then  on  the  following 
Monday  told  me  I  was  no  P.  E.,  neither 
member  of  the  church." 

In  the  Discipline  (part  11,  c.  2)  sections  119 
and  120  are  as  follows: 

"Sec.  119.  Ques.  What  shall  be  done  if  an 
elder,  deacon,  or  preacher  Is  under  report  of 
being  guilty  of  some  crime  expressly  forbidden 
In  the  word  of  God  as  an  unchristian  practice, 
sufficient  to  exclude  a  person  from  the  king- 
dom of  grace  and  glory?  Ans.  1.  In  case  there 
v.63N.w.no.l — 4 


be  no  bishop  present,  the  presiding  elder  shall 
call  in  as  many  ministers  of  the  church  as 
he  shall  think  proper,  yet  not  less  than  three, 
and  bring  the  accuser  and  accused  face  to 
face.  If  the  accused  be  clearly  convicted  of 
the  alleged  crime,  he  shall  be  suspended  from 
all  bis  legal  functions,  excluded,  according  to 
the  nature  of  the  offense,  until  the  next  an- 
nual conference,  which  shall  finally  decide 
the  case.  •  •  •  But  In  case  a  presiding  el- 
dw  has  charges  against  a  preacher  in  his  dis- 
trict the  trial  shall  be  conducted,  in  the  ab- 
sence of  the  bishop,  by  the  presiding  elder  of 
an  adjacent  district 

"Sec.  120.  Ques.  What  shall  be  done  in 
case  of  Improper  words,  actions,  or  temper? 
Ans.  The  accused  shall  be  reprimanded  by  his 
senior  in  office.  Should  he  repeat  the  same 
transgression,  then  one,  two,  or  three  preach- 
ers are  to  be  taken  along  as  witnesses,  to  en- 
force a  second  reproof.  If  he  be  not  then 
cured  of  the  evil,  he  shall  be  tried  at  the 
next  annual  conference,  and,  if  found  guilty 
and  incorrigible,  he  shall  be  excluded." 

The  committee  evidently  proceeded  under 
section  119  in  the  trial,  Judgment,  and  recom- 
mendations which  they  made  and  embodied  In 
theh*  report  to  the  annual  conference.  This, 
it  is  contended  by  appellees,  was  an  error  on 
their  part;  that  the  charges'  were  not  such 
as  to  call  for  or  to  authorize  any  trial  under- 
section  119,  but  rather  disclosed  that  Mr.  Ash 
was  a  fit  subject  to  be  labored  with,  and  re- 
proved or  reprimanded,  and,  if  not  reformed 
by  such  labor  and  admonition,  then  to  be 
tried  by  the  next  annual  conference,  as  pro- 
vided in  section  120.  We  will  further  say 
here  that  in  what  is  termed  an  "Appen- 
dix" to  the  Discipline  it  Is  stated  that  a  com- 
mittee to  investigate  charges  "has  to  decide 
under  which  paragraph  of  the  rules  govern- 
ing Investigations  the  charges  are  to  be 
placed."  In  our  former  opinion  it  was  held 
that,  inasmuch  as  the  right  to  the  occupancy 
and  use  of  the  church  property  would  be  af- 
fected, and,  to  a  limited  extent,  involved  and 
determined,  the  adjudication  of  the  church 
committee  or  body  vested  with  Jurisdiction 
was  not  conclusive  and  absolute,  but  the 
whole  proceedings  would  be  reviewed,  and, 
if  discovered  to  be  erroneous,  and  not  in  ac- 
cordance with  the  organic  rules  prescribed 
by  the  governmental  ecclesiastical  body, 
would  be  held  void  In  so  far  as  they  neces- 
sarily and  directly  Involved  property  rights. 
The  appellants  contended  against  the  appli- 
cation of  the  doctrine  then  announced,  both 
at  the  time  of  the  original  bearing  and  in  ar- 
guments filed  on  rehearing.  After  a  re-ex- 
amination of  the  case  and  the  authorities 
bearing  upon  the  disputed  question,  which 
are  conflicting,  we  are  satisfied  that  our  for- 
mer decision  was  erroneous,  and  most  be 
overruled.  The  parties  contending  are  but 
divisions  of  the  one  consregation,  belonging 
to  the  same  church  organization.  It  is  true 
that  each  division  is  claiming  that  the  other 
is  a  rebellious  portion  of  the  church,  and  not 
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Qitltled  to  recognition  as  members  of  the  or- 
ganization, but,  notwithstanding  this,  they 
owe  allegiance  to  one  and  the  same  churcl^ 
have  one  and  the  same  belief,  and  are  acting 
under  the  same  church  government  and  dis- 
cipline, and,  80  far  as  the  facts  of  this  case 
disclose,  are  all  members  of  the  congregation 
at  Bearer  Crossing,  and  recognized  as  such 
•,  by  the  powers  that  be,  the  conference,  bish- 
ops, presiding  elders,  etc,  except  Mr.  Ash, 
who  has  been  deprived,  by  some  at  least,  of 
these  same  powers,— all  that  have  In  any 
manner  had  his  case  under  consideration,— of 
bis  right  to  act  In  a  ministerial  capacity,  and 
of  membership  In  the  church.  The  lay  mem- 
bers Joined  the  church,  knowing  (or  such 
knowledge  must  be  Imputed  to  them)  and  ac- 
cepting and  adopting  the  profession  of  faith 
of  the  association,  and  accepting  the  rules  and 
regulations  of  the  organizations  for  the  di- 
rection and  guidance  of  their  actions  as  such 
members;  and  Mr.  Ash,  as  a  member,  and 
also  a  minister,  and,  from  all  the  evidence,  a 
bright  and  active  one,  must  be  presumed  to 
have  been  fully  acquainted  with  the  Disci- 
pline and  rules  and  regulations,  and  the  right 
of  the  association  to  try  him  in  the  manner 
it  did,  if  charges  were  preferred  against  him. 
Including  that  of  the  duty  of  the  committee 
to  adjudicate  the  question  of  under  which 
section  and  paragraph  of  the  rules  the  charges 
must  be  heard  and  determined;  and  when  he 
Joined  the  church  and  entered  its  ministry, 
having  assented  to  them,  and  having  thus 
selected  and  agreed  to  the  tribunal  and  Its 
powers  and  Jurisdiction,  In  so  far  as  It  af- 
fects him  alone,  and  his  rights  to  exercise  his 
-ofBce  as  minister  and  as  a  member  of  the  as- 
sociation, the  civil  courts  cannot  and  will  not 
examine  the  proceedings  of  the  trial  com- 
mittee provided  by  the  Discipline,  to  ascer- 
tain whether  it  has  in  all  things  acted  in  ac- 
cordance with  the  rules  of  the  church,  or  con- 
strue the  disciplinary  laws  of  the  association, 
and  take  upon  them  the  work  of  a  review  or 
retrial  of  the  case,  and  render  in  It  such  ver- 
dict or  Judgment  as,  from  the  court's  con- 
struction of  the  laws  of  the  church,  should 
have  been  announced.  The  church  property 
Is  for  the  use  of  the  members  of  the  church, 
so  long  as  they  remain  members,  for  the 
worship  of  God  according  to  their  articles  of 
faith,  and  in  the  manner  provided  by  the 
rules  and  Instructions  and  Discipline  of  the 
association,  and  may  be  so  used  at  any  prop- 
er time  by  any.  member;  but  here  a  party 
had  been  deprived  of  no  other  rights  than 
those  of  officiating  as  minister,  and  drawing 
his  salary  for  such  work,  and  expelled  from 
the  participation  in  the  services  of  the  church 
as  a  member,  and,  so  far  as  the  record  of 
such  action  as  to  him  discloses,  it  has  been 
done  in  the  manner  prescribed  in  the  rules 
and  regulations,  to  which  he  gave  his  assent 
when  he  Joined  the  organization,  and  from 
the  Judgment  of  the  inferior  committee  and 
conference  which  so  expelled  him  although 
the  right  of  appeal  to  a  higher  church  tri- 


bunal exists,  so  far  as  we  are  Informed  he 
does  not  care  to  or  has  not  exercised  it> 
While  these  rights  may,  by  him,  have  been 
considered  almost  priceless,  and  far  greater 
and  more  to  be  prized  than  any  property 
rights,  they  are  not  so  looked  uiran  in  courts 
of  law;  nor  do  we  think  a  case  is  presented 
in  which  a  court  of  law  is  called  upon  to  or 
should  review  the  proceedings  during  the 
church  trial.  Furthermore,  the  church  should 
be  free  from  the  interference  of  the  courts 
where  there  is  nothing  drawn  into  question 
but  the  Jurisdiction  of  the  church  over  one  of 
its  members  or  ministers  or  officers,  and  to 
try  him,  and,  if  need  be,  expel  him  for  the 
violation  of  some  church  ordinance  or  law,  so 
long  as  such  action  does  not  Infringe  upon 
his  rights  as  a  citizen,  or  the  powers  and  Ju- 
risdiction of  -the  state.  In  this  country  of 
ours  it  has  been  almost,  if  not  quite,  univer- 
sally, and  Is  now,  thought  to  be  the  best  pol- 
icy, and  consistent  with  good  government,  to 
let  the  church  and  state  be  completely  sev- 
ered, or  as  nearly  so  as  may  be  and  can  be 
with  due  observance  of  all  proper  laws.  The 
case  of  Watson  v.  Avery  is  cited  (2  Bush,  332) 
in  the  former  decision  of  the  case  at  bar,  and 
Is  undoubtedly  a  strong  and  leading  case  in 
support  of  the  doctrine  therein  stated.  Upon 
the  controversy  which  was  litigated  In  Wat- 
son V.  Avery,  with  sufficient  additions  to  the 
facts  therein  litigated,  aftei-wards  made  by 
the  efforts  In  that  behalf  of  the  parties  to  the 
dispute,  to  warrant  the  United  States  courts 
In  hearing  the  questions  involved,  notwith- 
standing the  plea  of  former  adjudication.  In 
an  opinion  written  by  Mr.  Justice  Miller  in 
the  case  of  Watson  v.  Jones,  reported  in  13 
Wall.  C70-738,  very  strong  ground  was  tak- 
en in  favor  of  the  contrary  doctrine.  It  is 
said:  "In  this  class  of  cases  we  think  the 
rule  of  action  which  should  govern  the  <dvil 
courts,  founded  In  a  broad  and  sound  view 
of  the  relations  of  church  and  state  under  our 
system  of  laws,  and  supported  by  a  pr^>ou- 
derating  weight  of  Judicial  authority,  Is  that, 
whenever  the  question  of  disclplhie  or  of 
faith  or  ecclesiastical  rule,  custom,  or  law 
has  been  decided  by  the  highest  of  these 
church  Judicatories  to  which  the  matter  has 
been  carried,  the  legal  tribunals  must  accept 
such  decisions  as  final,  and  as  binding  on 
them,  in  their  application  to  the  case  before 
them.  We  concede  at  the  outset  that  the 
doctrine  of  the  English  courts  Is  otherwise. 
In  this  country  the  full  and  free  right  to  en- 
tertain any  religious  belief,  to  practice  any 
religious  principle,  and  to  teach  any  religious 
doctrine  which  does  not  violate  the  laws  of 
morality  and  property,  and  which  does  not 
Infringe  personal  rights,  Is  conceded  to  all. 
The  law  knows  no  heresy,  and  Is  committed 
to  the  support  of  no  dogma,  the  establishment 
of  no  sect  The  right  to  organize  voluntary 
religious  associations  to  assist  In  the  expres- 
sion and  dissemination  of  any  religious  doc- 
trine, and  to  create  tribunals  for  the  decision 
of  controverted  questions  of  faith  within  the 
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association,  and  for  the  ecclesiastical  govern- 
ment  of  all  the  Individual  members,  congre- 
gations, and  officers  within  the  general  asso- 
ciation, la  unqnestloned.  All  who  unite  them- 
selves to  such  a  body  do  so  with  the  implied 
consent  to  this  government,  and  are  bound  to 
submit  to  It  But  It  would  be  a  vain  con- 
sent, and  would  lead  to  the  total  subversion 
of  such  religious  bodies,  if  any  one  aggrieved 
by  one  of  their  decisions  could  appeal  to  the 
secular  courts,  and  have  theln  reversed.  It 
is  of  the  essence  of  these  religious  unions,  and 
of  their  right  to  establish  tribunals  for  the 
decision  of  questicxis  arising  among  them- 
selves, that  those  decisions  should  be  binding 
In  all  cases  of  ecclesiastical  cognizance,  sub- 
ject only  to  such  appeals  as  the  organism  it- 
self provides  for.  •  •  •  But  It  is  a  very 
different  thing  where  a  subject-matter  of  dis- 
pute strictly  and  purely  ecclesiastical  in  Its 
character^-a  matter  over  which  the  civil 
courts  exercise  mo  Jurisdiction;  a  matter 
which  concerns  theological  controversy, 
church  discipline,  ecclesiastical  government, 
or  the  conformity  ef  the  members  of  the 
church  to  the  standard  of  morals  required  of 
them— becomes  the  subject  of  its  action.  It 
^  may  be  said  here,  also,  that  no  jurisdiction 
"Vsias  been  conferred  upon  the  tribunal  to  try 
i  \jhe  particular  c^  before  it,  or  that,  In  its 
k  judgment.  It  exceeds  the  powers  conferred 
\  upon  it,  or  that  the  laws  of  the  church  do  not 
V  authorize  the  particular  form  of  proceeding 
adopted;  and,  in  a  sense  often  used  in  the 
t  courts,  all  of  those  may  be  said  to  be  ques- 
•  tlons  of  jurisdiction.  But  it  Is  easy  to  see 
)  that.  If  the  civil  courts  are  to  Inquire  into  all 
.  these  matters,  the  whole  subject  of  the  doc- 
\  trinal  theology,  the  usages  and  customs,  the 
'  written  laws  and  fundamental  organization 
of  every  religious  denomination  may  and 
must  be  examined  into  with  minuteness  and 
care,  for  they  would  become  in  almost  every 
case  the  criteria  by  which  the  validity  of  the 
ecclesiastical  decree  would  be  determined  In 
the  civil  court  This  principle  would  deprive 
these  bodies  of  the  right  of  construing  their 
own  church  laws,  •  •  •  and  would,  in  effect, 
transfer  to  the  dvU  courts,  where  property 
rights  were  concerned,  the  decisions  of  all 
ecclesiastical  questions."  And  in  German  Re- 
formed Chnrch  v.  Com.,  3  Pa.  St  291,  the 
following  language  is  used:  "The  decisions 
of  ecclesiastical  courts,  like  every  other  ju- 
dicial tribunal,  are  final,  as  they  are  the  best 
judges  of  what  constitutes  an  offense  against 
the  word  ot  God  and  the  discipline  of  the 
church.  Any  other  than  those  courts  must 
be  Incompetent  judges  of  matters  of  faith, 
discipline,  and  doctrine:  and  civil  courts,  if 
they  should  be  so  unwise  as  to  attempt  to 
supervise  their  judgments  on  matters  which 
come  within  their  jurisdiction,  would  only  in- 
volve themselves  in  a  sea  of  uncertainty  and 
doubt  which  would  do  anything  but  Improve 
either  reli^on  or  good  morals."  See,  also, 
Rtke  V.  Floyd,  6  Ohio  Clr.  Ct  R.  80;  Chase 
V.  Cheney,  68  111.  608;   bhamon  v.  Frost  3 


B.  Mon.  258;  Nance  T.  Busby  (Tenn.)  18 
S.  W.  874;  State  v.  Bibb  St  Church  (Ala.) 
4  South.  40;  Landis  v.  Campbell,  70  Mo. 
433;  Robertson  v.  Bullions,  9  Barb.  64;  Gaff 
V.  Grear,  88  Ind.  122;  White  Lick  Quarterly 
Meeting  by  Hadley  v.  White  Lick  Quarterly 
Meetim;  by  Mendenhall,  89  Ind.  13t{. 

The  former  decision  herein  is  overruled,  the 
judgment  of  the  district  court  is  reversed, 
and  a  decree  entered  in  this  court  granting  a 
perpetual  Injunction  against  the  appellees. 
Judgment  accordingly. 

NOBVAL,  C.  J.,  not  sitting. 


CHICAGO,  B.  &  Q.  R.  CO.  v.  METCALF. 

(Supreme  Court  of  Nebraska.     April  16,  1895.) 

Raiuioad  Companies  —  Sionals  at  Crossinos— 

Damages  fok  Propektt  Ikjuhid  but 

Not  Destroyed. 

1.  Section  104,  c.  16,  Comp.  St,  requiring 
that  a  bell  shall  be  rang  or  a  steam  whistle  soond- 
ed  by  a  locomotive  at  a  distance  of  at  least  80 
rods  from  the  place  where  a.  railroad  shall  cross 
any  other  road  or  street  etc.,  applies  as  well  to 
roads  in  fact  used  by  the  public,  tnongh  not  dedi- 
cated as  public  highways,  as  to  those  so  dedi- 
cated. 

2.  The  object  of  that  statute  is  not  merely 
to  protect  persons  Intending  to  cross  the  track 
from  collisions,  but  also  to  protect  all  persons 
lawfully  at  or  near  the  crossing  from  any  danger 
naturally  to  be  apprehended  from  the  sudden  ap- 
proach, without  warning,  of  a  train  at  such  a 
place. 

3.  Therefore,  where  a  erossing  had  been  pro- 
vided at  a  railway  station  to  afford  access  to  the 
depot  one  wliose  team  had  been  driven  to  a  car 
upon  a  side  track  near  the  depot  for  the  purpose 
of  unloading  the  car,  was  within  the  protection 
of  the  statute. 

4.  In  such  case  it  was  erroneous  to  instruct 
the  jury  that  the  railroad  company  was  nable  if 
it  failed  to  give  the  signal  required  by  statute, 
provided  the  injury  was  caused  in  consequence  of 
such  omission.  Railway  v.  Rassmussen,  41  N. 
"W.  778.  25  Neb.  810,  in  so  far  as  It  states  a  con- 
trary doctrine,  overruled. 

5.  Where  cliattels  are  Injured  by  the  neg^ 
ligence  of  another,  but  not  wholly  destroyed,  the 
measure  of  damages  is  the  difference  between  the 
value  of  the  chattels  immediately  before  their 
InjuiT  and  immediately  thereafter. 

6.  One  whose  chattels  are  Injured  by  the 
negligence  of  another  cannot  by  voluntarily 
abandoning  what  remains,  charge  that  other  with 
tiie  total  value  of  the  chattels;  and  where  there 
was  evidence  tending  to  show  that  the  destruction 
was  not  total,  and  that  the  plaintiff  had  so  volun- 
tarily abandoned  what  remained,  it  was  error  to 
Instruct  the  jury  that  the  measure  of  damages 
was  the  market  value  of  Ihe  chattels  before  their 
injury. 

(Syllabus  by  the  Court) 

Error  to  district  court  Hamilton  county. 
Wheeler,  Judge. 

Action  by  Horace  C.  Metcalf  against  th^- 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany for  damages  for  injuries  to  a  team  of 
mules.  Plalntlfl  had  Judgment  and  defend- 
ant brings  error.     Reversed. 

A.  W.  Agee  and  Marquett  &  Deweese,  for 
plaintiff  in  error.  Whltmore  &  Cart  and 
B.  J.  Hainer,  for  defendant  In  error. 
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IRVINE,  a  Hetcalf  sued  the  railroad 
comitany  to  recover  damages  for  Injuries 
done  to  a  team  of  mules,  a  wagon,  and  set 
of  harness  which  had  been  struck  by  a 
train  of  the  company  near  the  station  at 
Hampton.  There  was  a  verdict  and  Judg- 
ment for  the  plaintiff  for  $365.42,  to  reverse 
which  the  railroad  company  proseciAes  er- 
ror. 

The  evidence  upon  which  the  verdict  is 
evidently  Itased  tends  to  show  that  at  Hamp- 
ton the  plaintiff  in  error's  railroad  passes 
through  the  village  In  an  easterly  and  west- 
erly course,  nearly  all  of  the  inhabited  poi^ 
tlon  of  the  village  lying  north  of  the  tracks. 
There  is  a  side  traclc,  with  switches  at  ei- 
ther end,  lying  north  of  the  main  line.  The 
station  is  situated  between  the  main  line 
and  the  side  track,  at  a  point  not  far  from 
the  west  switch.  Two  highways  cross  the 
tracks,  one  being  Third  street,  or,  as  the 
witnesses  designated  it.  Main  street,  about 
275  feet  east  of  the  depot  The  other,  a 
section-line  road  at  the  east  boundary  line 
of  the  village,  about  1,000  feet  from  the  de- 
pot In  addition  to  these  crossings,  there 
iare  two  others,  one  immediately  east  and 
one  Immediately  west  of  the  depot  plat- 
forms. These  crossings  are  not  on  public 
highways,  but  were  placed  by,  or  at  least 
with  the  consent  of,  the  raHroad  company, 
for  the  purpose  of  affording  access  to  its  de- 
pot and  platform.  The  main  line,  the  side 
track,  and  the  depot  platform  outline  a  tri- 
angle west  of  the  depot  and  one  of  the 
crossings  referred  to  affords  an  entrance  to 
the  space  thus  Inclosed.  The  primary  ob- 
ject of  this  crossing  was  to  afford  access  for 
teams  to  the  west  platform.  In  unloading 
and  loading  cars  standing  on  the  side  track 
to  the  west  of  the  depot  It  Is  practicable  ei- 
ther to  drive  a  wagon  north  of  the  side 
traclE,  close  to  the  cars,  or  south  of  the  side 
track,  by  means  of  this  crossing,  into  the 
triangular  space  referred  to.  Metcalf  owned 
a  mill  situated  some  distance  south  of  the 
tracks.  His  manager  had  been  notified 
that  a  car  load  of  coal  consigned  to  him  had 
arrived,  and  a  servant  named  Dtxon  was 
instructed  to  take  the  mules  and  wagon  and 
unload  this  coal.  The  car  stood  upon  the 
siding,  a  short  distance  west  of  the  depot 
Dixon  drove  over  the  Main  street  crossing 
to  the  north  side  of  the  car,  and  from  that 
side  took  one  wagon  load  of  coal.  Return- 
ing for  the  second  load,  he  testifies  that 
he  found  the  Main  street  crossing  blocked 
by  cars,  and  therefore  drove  by  the  depot 
and  over  what  we  have  called  the  "West 
Crossing,"  into  the  triangular  space,  and  ap- 
proached the  car  from  the  south  side.  He 
applied  the  brake  to  the  wagon,  wrapped 
the  lines  around  the  brake  handle,  and, 
mounting  the  car,  was  engaged  in  shoveling 
coal  into  the  wagon,  when  a  freight  train 
approached  from  the  east  frightening  the 
mules,  which  ran  towards  the  crossing, 
and  were  there  struck  by  the  train.    Qoe 


mule  was  killed,  the  other  severely  Injured, 
and  the  harness  and  wagon  were  torn  to 
pieces.  The  negligence  alleged  is  that  the 
train  was  behind  its  schedule  time,  tliat  it 
was  running  at  a  dangerous  rate  of  speed, 
and  that  no  signals  were  given,  by  bell  or 
whistle,  of  the  approach  of  the  train.  Of 
the  errors  assigned,  it  will  be  necessary  to 
consider  only  those  relating  to  the  instruc- 
tions. 

Complaint  Is  made  of  the  refusal  of  each 
of  the  instructions  numbered  4,  5,  6,  7,  10, 
11,  asked  by  the  defendant  Of  these,  the 
refusal  of  the  tenth  is  the  only  assignment 
noticed  in  the  briefs,  and  the  others  must 
therefore  be  deemed  waived.  The  record 
does  not  contain  any  instruction  numbered 
10,  80  that  we  are  unable  to  consider  wheth- 
er or  not  its  refusal  was  erroneous.  The 
seventh  instruction  given  by  the  court  is 
as  follows:  "(7)  The  Jury  are  instructed  that 
if  the  evidence  shows  that  the  crossings  im- 
mediately east  and  west  of  the  depot  at 
Hampton  were  placed  there  by  the  railroad 
company  for  the  use  of  persons  having 
business  at  or  aliout  the  depot  In  either  load- 
ing or  unloading  cars,  and  such  crossings 
were  in  fact  so  used  generally,  then  it  was 
the  dut}^of  the  person  in  charge  of  the  en- 
gine in  question  to  sound  tha  signal  pro- 
vided by  law,  precisely  the  Wime  as  for  any 
other  crossings,  and  as  elsewhere  explained 
in  these  instructions."  Section  104,  c.  16. 
Com  p.  St,  Is  as  follows:  "Sec.  104.  A  bell 
of  at  least  thirty  pounds  weight  or  a  steam 
whistle  shall  be  placed  on  each  locomotive 
engine,  and  shall  be  rung  or  whistled  at  the 
distance  of  at  least  eighty  rods  from  the 
place  where  the  said  railroad  shall  cross 
any  other  road  or  street  and  be  kept  ring- 
ing or  whistling  until  It  shall  have  crossed 
said  road  or  street  under  penalty  of  fifty 
dollars  for  every  neglect,  to  be  paid  by  the 
corporation  owning  the  railroad,  one-half 
thereof  to  go  to  the  informer,  and  the  other 
lialf  to  this  state,  and  also  be  liable  for  all 
damages  which  shall  be  sustained  by  any 
person  by  reason  of  such  neglect"  It  is 
argued  that  a  propet  construction  of  this 
section  limits  its  application  to  public  high- 
ways, and  that  the  crossing  where  the  acci- 
dejit  occurred  is  not  within  the  purview  of 
the  law,  and  that  the  instruction  is  therefore 
erroneous.  We  do  not  think  the  statute 
should  be  given  so  narrow  an  application. 
Some  courts  tiave  held  that  such  a  statute 
is  in  derogation  of  the  common  law,  and 
therefore  the  subject  of  strict  construction; 
but  we  think,  in  most  of  the  cases  where 
SHCh  statutes  have  been  confined  in  their  ap- 
plication to  public  highways,  the  language 
of  the  statute  was  such  as  to  evidently  call 
for  such  restriction.  The  object  of  the  law 
was  plainly  to  afford  ample  warning  to  per- 
sons near  the  railroad  at  points  where  they 
might  lawfully  cross,  and  probably  where 
they  were  about  to  cross  as  trains  approach- 
ed.   These  crossings  were  expressly  design- 
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ed  to  afford  access  to  the  depot  of  the  rail- 
road company,  and  the  exigency  for  warn- 
ings was  probably  as  great  there  as  at  high- 
way crossings  on  the  prairie.  Therefore,  we 
think  that  when  the  court  instructed  the 
Jury  that  the  duty  to  sound  signals  applied 
to  this  crossing,  provided  the  Jury  should 
And  that  the  crossings  were  placed  there  by 
the  railroad  company  for  the  use  of  persons 
liarlng  business  about  the  depot,  and  that 
such  crossings  were  in  fact  so  used  gener- 
ally ,  the  law  was  stated  as  favorably  to  the 
railroad  company  as  could  be  required.  The 
language  of  the  statute  is,  "where  the  said 
railroad  shall  cross  any  other  road  or 
street";  and  we  hold  that  it  applies  as  well 
to  roads  in  fact  used  by  the  public,  though 
not  legally  dedicated  to  public  use,  as  to 
those  80  dedicated.  The  Instruction  was 
therefore  correct 

The  eighth  Instruction  is  as  follows:  "(8) 
The  court  instructs  the  Jury  tliat,  by  the 
laws  of  this  state,  every  railroad  company 
is  required  to  have  a  bell  of  at  least  30 
pounds  weight,  and  a  steam  whistle,  placed 
and  kept  on  each  locomotive  engine,  which 
shall  be  rung  or  whistled  at  the  distance  of 
at  least  80  rods  from  the  place  where  the 
eald  railroad  shall  cross  any  other  road  or 
street,  and  be  kept  ringing  or  whistling  un- 
til it  shall  have  passed  said  road  or  street 
and  that  the  company  shall  be  liable  for  all 
damages  resulting  by  reason  of  a  neglect 
to  comply  with  such  law.  Now,  if  the  Jury 
believe  from  the  evidence  that  the  persons 
In  charge  of  the  engine  in  question  omitted 
to  sound  a  whistle  or  ring  a  l>ell  continu- 
ously for  the  distance  of  80  rods  before 
reaching  the  crossing  at  which  the  team  in 
question  was  struck,  and  you  further  be- 
lieve from  the  evidence  that  the  team  was 
struck,  as  charged  in  the  petition,  in  conse- 
quence of  the  omission  to  ring  the  bell  or 
sound  the  whistle  while  the  person  in  charge 
of  the  team  was  In  the  exercise  of  all  rea- 
sonable care  and  caution  in  the  matter,  then 
the  defendant  railroad  company  is  liable 
to  the  plaintiff  for  the  loss  and  damage  sus- 
tained by  him  by  reason  of  such  injury, 
If  any  such  has  been  proven."  It  will  be 
observed  that  this  Instruction  charges  the 
railroad  company  with  the  same  duty  to- 
wards the  plaintiff  as  if  the  plaintiff's  team, 
as  the  train  approached,  had  been  approach- 
ing the  crossing  with  the  intention  of  using 
the  same,  and  the  criticisms  made  upon  the 
Instruction  raise  the  following  questions: 
First  Does  the  statute  Impose  any  duty  up- 
on the  railroad  company,  except  in  favor 
of  those  on  the  road  and  about  to  cross  the 
tracks?  Second.  If  any  duty  is  imposed  in 
favor  of  others,  does  a  violation  of  the  stat- 
ute, as  to  such  persons,  merely  afford  evi- 
dence of  negligence,  or  does  it  constitute 
negligence,  as  a  matter  of  law,  provided 
the  injury  be  the  proximate  result  of  the 
violation  of  the  statute? 

On  the  first  question  suggested,  the  author- 


ities may  be  grouped  in  three  classes.  It 
has  been  sometimes  held  that  the  object  of 
such  a  statute  is  solely  to  warn  persons  on 
a  highway,  approaching  and  about  to  cross 
the  tracks,  and  that,  therefore,  where  the 
injury  was  sustained  by  any  other  person, 
the  failure  to  obey  the  statute  was  no  evi- 
dence of  negligence.  Among  the  cases  so 
holding  are  Railroad  Co.  v.  Payne,  29  Kan. 
166;  Railroad  Co.  v.  Pierce,  33  Kan.  61,  6 
Pac.  378;  Neely  v.  Railroad  Co.,  33  S.  C.  136, 
11  S.  E.  636;  O'Donnell  v.  Railroad  Co.,  6 
R.  I.  211.  The  case  of  Railroad  Co.  v.  Payne, 
supra,  was  one  very  similar  to  this  in  its 
facts.  It  may  here  be  observed  that,  in 
many  cases  where  the  rule  has  been  stated 
in  language  similar  to  the  above,  the  injury 
was  suffered  by  some  one  on  the  tracks  at 
a  place  other  than  a  lawful  crossing,  and 
the  language  was  not  used  to  distinguish 
between  persons  about  to  cross,  and  peraons 
lawfully  on  the  highway  at  or  near  the 
crossing,  but  not  intending  to  cross.  This 
distinction  seems  to  have  presented  itself 
to  Judge  Brewer  in  Railroad  Co.  v.  Payne, 
and  he  says  that  he  concurred  solely  upon 
the  ground  that  the  plaintiff  was  not  upon 
the  highway.  In  another  class  of  cases  it  is 
said  that  where  the  injury  was  suffered  by 
some  one  crossing,  or  attempting  to  cross, 
the  highway,  the  violation  of  the  statute  is 
negligence  in  law,  but  where  the  injury  is 
to  another  peraon,  claiming  to  be  so  situated 
that  be  had  a  right  to  rely  on  the  giving 
of  the  signals,  the  failure  to  give  them  la 
evidence  of  negligence,  to  lie  submitted  to 
the  Jury  with  the  other  facts  in  the  case. 
Among  such  cases  are  Maney  t.  Railroad 
Co.,  49  111.  App.  105;  Railroad  Co.  v.  Jones, 
65  Ga.  631.  In  the  third  class  of  cases  it  Is 
held  that  the  object  of  the  statute  is  not 
solely  to  protect  persons  intending  to  cross 
the  track  from  collisions,  but  that  its  ob- 
ject is  to  protect  all  persons  lawfully  at  or 
near  the  crossing  from  any  danger  naturally 
to  be  apprehended  from  the  sudden  ap- 
proach, without  warning,  of  a  train  at  such 
a  place.  Harty  v.  Central  R.  Co.,  42  N.  Y. 
468,  is  a  case  usually  cited  in  support  of 
the  rule  announced  in  the  flrat  group  of 
cases  above  stated.  But  an  inspection  of 
the  case  convinces  us  that  the  case  really 
belongs  in  the  last  class.  In  that  case  the 
injury  was  sustained  by  a  person  walking 
upon  the  track  at  some  distance  from  the 
crossing,  and  it  was  held  that  the  statute 
did  not  protect  such  a  peraon;  but  the  lan- 
guage of  Allen,  J.,  in  People  v.  New  York 
Cent  R.  Co.,  25  Barb.  199,  was  quoted  with 
approval,  as  follows:  "The  hazards  to  be 
provided  against  were  two-fold:  First,  the 
danger  of  actual  collision  at  the  crossing; 
and,  second,  that  of  damage  by  the  fright- 
ening of  teams  traveling  upon  the  public 
highway  near  the  crossing."  In  Ranson  v. 
Railroad  Co..  62  Wis.  178,  22  N.  W.  147,  it 
was  held  that  the  statute  was  intended  to 
guard  against  the  danger  of  injury  to  teams 
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traveling  upon  tbe  highway  near  the  crosB- 
ing,  aa  well  as  the  danger  of  actual  colli- 
sion at  the  croBBing,  and  that  a  railroad 
company  was  therefore  liable,  for  Injuries 
caused  by  a  failure  to  obey  the  statute,  to 
persons  trareling  on  a  highway  parallel 
with  the  railroad,  and  not  Intending  to  cross 
the  track.  In  Lonergren  v.  Railroad  Co. 
(Iowa)  49  N.  W.  852,  the  facts  were  similar 
to  those  in  the  case  before  ns,  and  the  court 
held  that  tbe  plaintiff  was  within  the  pro- 
tection of  the  statute.  A  rehearing  was  al- 
lowed, and  the  first  decision  adhered  to. 
53  N.  W.  236.  In  the  opinion  on  rehearing, 
the  conrt  reviews  tbe  authorities  at  length, 
and,  to  onr  mind,  conclusively  demonstrates 
that  the  rule  illustrated  by  the  third  ciass 
of  cases  is  correct  The  plaintiff  was  law- 
fully upon  the  company's  land,  having 
reached  it  by  a  means  provided' for  tbe  par- 
pose.  Whether  or  not  he  exercised  due  care 
in  going  where  he  did,  in  the  care  of  his 
team,  and  in  watching  for  trains,  was  sub- 
mitted to  the  jury,  and  found  in  favor  of 
the  plaintiff.  He  claims  that  his  driver  had 
a  right  to  rely  on  the  giving  of  the  statu- 
tory signals,  and  that,  had  tbe  company 
given  them,  the  driver  would  have  been 
warned  of  tbe  approach  of  the  train  in  snffl- 
dent  time  to  protect  the  mules  from  fright 
Whether  or  not  any  signals  were  given  is  a 
question  upon  which  the  evidence  was  con- 
flicting. We  think  that,  so  far  as  the  first 
question  is  concerned,  the  instruction  stated 
the  law  correctly,  and  was  applicable  to  the 
evidence. 

The  second  question  presented  by  the  in- 
struction under  consideration  is  also  one  upon 
which  courts  in  difforent  states  have  reached 
different  conclusions.  In  some  states  it  is 
held  that  tbe  violatlmi  of  a  statute  or  ordi- 
nance is  negligence  In  law,  while  in  others  it 
is  held  that  it  Is  merely  evidence  of  negli- 
gence. We  think  a  consideration  of  the  de- 
clsloDs  of  this  court  compels  a  solution  of  the 
question  here  without  regard  to  authorities 
elsewhere.  In  City  of  Lincoln  v.  GilUlan,  18 
Neb.  114,  24  N.  W.  444,  It  was  held  that  even 
where  the  facts  are  undlsouted,  If,  upon  such 
facts,  different  minds  may  honestly  draw  dif- 
ferent conclusions  as  to  whether  or  not  such 
facts  establish  negligence,  or  the  absence 
thereof,  the  question  as  to  the  conclusion  to 
be  arrived  at  is  for  the  jury,  and  not  for  the 
court  Tbe  rule  there  laid  down,  stated  in 
those  words,  stated  in  equivalent  language, 
or  assumed  without  definite  statement,  has 
formed  the  basis  of  all  decisions  in  negligence 
(Ases,  at  least  since  the  decision  cited.  Among 
the  more  recent  cases  following  this  rule  may 
be  cited  Railroad  Co.  v.  Londauer,  36  Neb. 
642,  54  N.  W.  t>76;  Id.,  39  Neb.  803,  58  N.  W. 
434;  Waterworks  Co.  v.  Dougherty,  37  Neb. 
873,  55  N.  W.  1051;  Railroad  Co.  v.  Baler,  37 
Neb.  235.  55  N.  W.  913;  BaUroad  Oo.  v.  Craig, 
89  Neb.  601,  58  N.  W.  209;  Railway  Co.  v. 
Brady,  39  Neb.  27,  57  N.  W.  767;  Railroad 
Ca  T.  Morgan.  40  Neb.  604,  69  N.  W.  81; 


Railroad  Go.  v.  Wymore^  40  Neb.  645,  58  N. 
W.  1120;  Railroad  Co.  v.  Wilgus.  40  Neb. 
660,  58  N.  W.  11-J5;  Railroad  Co.  v.  Oleson, 
40  Neb.  SS9,  5!)  N.  W.  354;  Railroad  Co.  v 
Erlckson,  41  Neb.  1,  59  N.  W.  347.  In  several 
cases  it  has  been  said  that  it  was  improper 
to  state  to  the  Jury  a  circumstance  or  group  of 
facts,  and  instruct  that  such  fact  or  group 
of  tacta  amounts  to  negligence  per  se.  Rail- 
road Co.  V.  Baler,  supra;  Railroad  Ca  v,  | 
Morgan,  supra.  This  rule,  so  well  settled  and 
so  generally  adhered  to,  should  not  be  depart- 
ed from  without  sound  and  oonclnslve  rea- 
sons for  the  exertion.  It  Is  everywhere 
agreed  that  a  jury  may  infer  negligenoe  from 
tbe  single  fact  of  the  violation  of  a  statute, 
providing  the  Injury  was  the  direct  result  of 
such  violation.  Therefore,  where  the  viola-  ' 
tion  of  a  statute  is  shown,  and  where,  from 
that  fact  and  from  the  other  tacts  in  evi- 
dence, there  can  l>e  no  ground  for  a  reasonable 
difference  of  opinion  as  to  the  negligence  of 
the  defendant  it  might  be  proper  to  give  such 
an  instruction  as  the  one  we  are  considering; 
but  we  do  not  know  tlint  tbe  obilgaticMi  of  a 
statute  is  any  greater  than  that  of  the  un- 
written law,  and  all  negligence  must  consist 
in  the  disregard  of  one  or  the  other.  We  can- 
not see  that  any  distinction  in  kind  arises  be 
tween  a  case  wha«  the  defendant  bos  vio- 
lated a  statutory  obligation,  and  one  where  be 
has  violated  the  common-law  obligation  to 
conduct  himsdf,  tar  the  safety  of  others.  Id 
such  a  manner  as  one  of  ordinary  prudence 
would  conduct  himself  under  similar  circum- 
stances. We  see  no  reason  for  carving  out 
an  exception  to  the  general  rule  of  negligeuce 
in  such  a  case  as  this,  and  the  current  of  de- 
cisions of  this  coiurt  compds  a  result  in  ac- 
cordance with  that  reached  by  adopting  tbe 
general  rule.  In  Railroad  Co.  v.  O'Donneli,  22 
Neb.  475,  35  N.  W.  235,  the  negligence  al- 
leged was,  as  here,  the  failure  to  give  tbe 
statutory  signal  for  a  crossing  while  run- 
ning at  a  high  rate  of  speed,  and  behind 
sdiedule  time.  Tbe  rule  was  there  stated, 
in  the  syllabus,  to  be  that  sucb  facts  were  to 
be  considered  in  deciding  whether  the  com- 
pany was  guilty  of  negligence,  and  the  opin- 
ion uses  this  language:  "If  It  be  true  that  tbe 
train  was  running  at  the  rate  of  speed  de- 
scribed by  the  witnesses,  through  the  vil- 
lage, and  that  no  signal  of  any  kind  was  giv- 
en, the  train  being  one  hour  and  a  half  later 
than  Its  usual  and  regular  time,  these  facts 
would  be  proi>er  to  be  considered  by  the 
Jury  in  ascertaining  whether  the  employes  of 
plaintiff  in  error  were  negligent  or  not  the 
law  requiring  the  signals  to  be  given."  This 
would  seem  to  be  a  clear  expression  that  the 
violation  of  the  ordinance,  while  sufficient 
evidence  of  negligence,  is  not  cobcluslve,  and 
does  not  amount  even  to  a  presumption  of 
law.  An  Instruction  to  the  same  effect  was 
quoted  with  approval  In  Railroad  0>.  v.  Loeb- 
nelsen,  40  Neb.  37,  68  N.  W.  536;  and  In  Rail- 
road Co.  v.  Duvaii.  40  Neb.  29,  58  N.  W.  531, 
in  discussing  an  ordinance  limiting  tbe  speed 
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of  street  can,  the  court  said:   "If,  tberefwe, 
the  prlTllege  granted  Is  exercised  In  a  man- 
ner forblddoi  by  an  wdlnance  enacted  for  the 
safety  of  tbe  general  public,  and  Injuries  re- 
sult, these  facts  afford  reasonable-  grounds 
for  Inferring    negligence    prejudicial  ta  the 
rights  of  those  In  whose  Interest  and  for 
Tfliose  protection  such  municipal  regulations 
were  adopted.    These  principles  were  embod- 
ied In  instruction  No.  1  requested  by  plain- 
tiff, and  that  instruction  was  theretor^  prop- 
erly given."    We  are  aware  that  In  Railroad 
Go.  r.  RassmuEsen.  25  Neb.  810,  41  N.  W.  778, 
an  instruction  to  the  effect  tihat,  where  a  rail- 
road company  runs  its  trains  through  a  city 
at  a  great»  rate  of  speed  than  the  ordinance 
permits,  negligence  will  be  presumed,   was 
beld  correct    But  in  tbe  opinion  In  that  case 
it  was  said  that,  "if  tbe  train  was  greatly 
exceeding  the  fixed  rate,  this  was  competent 
for  the  Jury  to  consider  as  tending  to  prove 
negligence";  and  in  the  syllabus  the  doctrine 
of  the  case  was  stated  to  be  that  the  ordinance 
of  the  dty  limiting  the  speed  of  trains  to 
six  miles  an  hour  within  the  corporate  limits 
is  proper  evidence  to  go  to  the  Jury  on  tbe 
question  of  negligence,  and  that  a  failure  to 
discharge  the  duty  imposed  by  ordinance  may 
be  considered    by    the   Jury  in  determining 
whether  tbe  railroad  company  was  guilty  of 
negligence.    In  view  of  the  general  and  well- 
establlahed  rule,  and  In  view  of  tbe  other 
cases  on  tbe  subject,  and  also  in  view  of  tbe 
fact   that    tbe   opinion    In    Railroad   Co.   r. 
O'Donnell,  supra,  was  written  by  the  same 
Judge  who  wrote  the  opinion  in  Railroad  Co. 
T.  Rassmussen,  we  must  conclude  that  the 
last-cited  case  does  not  correctly  state  tbe 
law.  In  so  far  as  It  approves  the  Instruction 
to  the  effect  that  a  violation  of  tbe  ordinance 
would   raise  a   presumption   of   negligence^ 
We  conclude,  th^efore,  that  the  district  court 
erred  in  stating  to  the  Jury  that  the  railroad 
company  was  liable,  as  a  matter  of  law,  if 
the  injury  resulted  from  a  failure  to  sound  the 
signals,  and  that  the  court  should  not  have 
gone  further  than  to  have  Instructed  the  Jury 
that  they  might  Infer  negligence  from   that 
ract 

As  to  the  measure  of  damages,  the  court  in- 
Btmcted  the  Jury  that,  if  they  found  for  the 
plaintiff,  his  damages  should  be  assessed  "in 
the  reasonable  market  value  of  the  property 
at  tbe  time  either  destroyed  or  Injured,  and 
Bfttfwards  taken  into  Its  possession  by  the 
defendant  company,"  together  with  Interest 
This  instruction  sssumed  a  state  of  facts  not 
borne  out  by  tbe  evidence.  The  plaintiff's 
manager  refused  to  take  away  tbe  living 
mule  and  tbe  remnants  of  tbe  harness  and 
wagon,  whereupon  the  station  agent  caused 
tbe  mule  to  be  cared  for,  and  the  two  collars, 
which  seem  to  have  been  the  only  portion  of 
the  harness  left  intact,  to  be  stored  at  a  livery 
(table.  The  plaintiff  afterwards  obtained 
these  collars.  The  plain  Inference  from  the 
evidence  Is  that  tbe  retention  of  tbe  mule  by 
the  railroad  oMnpany  was  doe  solely  to  tbe 


plaintiff's  refusal  to  receive  It  Into  his  pos- 
session. Had  the  proof  shown  that  tbe  prop- 
erty was  entirely  destroyed,  or  had  it  shown 
without  contradiction  that  the  railroad  com- 
pany converted  what  was  not  destroyed  to  its 
own  use,  the  instruction  would  have  been  cor- 
rect But  it  has  often  been  decided  that  one 
who  has  been  Injured  by  the  negligence  of 
another  must  exercise  reasonable  precautions 
to  render  the  injury  as  light  as  possible,  and 
that  be  cannot  recover  for  Increased  damages 
due  to  bis  own  negligence.  Tbe  company  can- 
not be  charged,  as  for  a  total  destruction  of 
the  property,  merely  because  the  plaintiff 
elected  not  to  retain  such  portion  as  was  not 
destroyed.  The  measure  of  damages,  under 
tbe  evidence  in  this  case,  was  the  difference 
between  the  value  of  the  property  immediate- 
ly before  its  Injury  and  its  value  thereafter. 
Reversed  and  remanded. 


KISSINGER  V.  STALET. 
(Supreme  Court  of  Nebraska.     April  16,  1895.) 

APPBAL— RULIKOS  OS  EviDENCB— EUTBT  OF  JUDO- 

MBST  1.8  TO  Costs— Officbr's  Fbbb  in 
Jdstiob'b  Cocbt. 

1.  In  order  to  render  the  error,  if  any.  In  the 
admission  of  testimony  by  a  trial  court  available, 
where  the  evidence  was  given  before  any  objec- 
tion was  made  to  its  introduction,  it  must  appear 
that  a  motion  was  made  to  strike  such  evidence 
from  the  record,  a  ruling  of  the  trial  court  was 
obtained  thereon,  and  exception  taken  thereto. 

2.  "In  all  actions,  motions,  and  proceedings 
In  the  supreme,  district,  or  Justice  courts  the 
costs  of  the  parties  shall  be  taxed  and  entered 
on  the  record  separately."  Comp.  St  1893,  c. 
28,  8  30. 

3.  A  Judgment  of  a  Justice  of  the  peace  was 
as  follows:  ^'It  is  therefore  considered  by  me 
that  the  plaintiff  recover  from  the  detendant 
the  sum  of  $7.48  and  his  costs  herein  expnded. 
taxed  at  $37.55,  as  follows:  See  margin.  Had 
to  be  correct  in  form  in  its  reference  to  coste,  as 
it  only  allowed  the  recovery  by  plamtiff  of  his 
costs  expended  In  the  suit;  and,  further,  that 
aeparatelv  stating  or  enterinfc  the  costs  m  iteni- 
ized  tables  on  the  margin  of  the  record  was  a  sul- 
fident  compliance  wiQi  the  requirements  of  the 
law  in  regard  to  separate  taxing  and  entering  the 
costs  on  the  record.  _„.„_j    u 

4.  Where,  from  statements  in  the  record,  u 
appears  certain  items  of  the  costs  as  taxed  are 
proper  charges,  in  the  absence  of  any  showing  to 
be  wntrary    they  will  be  presumed  to  be  cor- 

'^^S.  No  fee  is  allowable  by  .law  to  a  sheriff  or 
constable  for  attendance  dunng  the  tnal  of  a 
dvil  case  before  a  Justice  of  the  peace. 

(Syllabus  by  tbe  Court) 

Error  to  district  court.  Pierce  county;  Jack- 
son, Judge. 

Action  by  M.  V.  Staley  against  C.  A.  Kiss- 
inger. From  a  Judgment  affirming  a  Judg- 
ment for  plaintiff,  and  an  order  denying  a 
motion  to  retax  costs,  defendant  brings  error. 
Judgment  alBrmed,  and  order  reversed. 

H.   F.  Barnhart,  for  plaintiff   In  error.     C 
B.  WlUey,  for  defendant  in  error. 

HARBISON,  J.     January  is,  1883,  tbe  de- 
fendant In  error  commenced  an  action  before 
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a  justice  of  the  peace  in  Pierce  county  against 
the  plaintiff  In  error,  claiming  in  his  bill  of 
particulars  the  sum  of  $42.50,  and  praying 
judgment  therefor.  After  summons  served, 
etc.,  the  plaintiff  in  error  appeared,  and,  on 
his  application,  a  continuance  of  the  cause 
vraa  granted  for  30  days,  at  the  expiration  of 
which  time  plaintiff  in  O'ror  filed  an  answer, 
or,  as  stated  in  the  entries  on  the  docket,  made 
by  the  Justice:  "Parties  appeared,  aifd  de- 
fendant filed  counterclaim,  asaing  for  judg- 
ment of  $11.30."  Plaintiff  in  error  demanded 
a  jury,  which  was  called;  and,  as  a  rebutt  of 
a  trial  of  the  issues,  the  defendant  in  error 
received  a  verdict,  upon  which  judgment  was 
rendered  in  bis  favor.  Plaintiff  in  error  pre- 
sented a  motion  to  retax  the  costs,  which  was 
overruled;  and  to  correct  the  alleged  error  in 
the  ruling  on  the  motion,  and  other  errors 
claimed  to  have  been  committed  by  the  jns- 
tlce  during  the  trial,  the  case  was  removed  to 
the  district  court  of  Pierce  county,  where,  on 
bearing,  the  rulings  and  Judgment  of  the  jus- 
tice of  the  peace  were  affirmed,  and  the  case 
has  been  brought  to  this  court  to  obtain  a  re- 
view of  the  decision  of  the  district  court  and 
rulings  of  the  justice  of  the  peace.  In  the 
bill  of  exceptions,  in  which  were  preserved 
portions  of  the  proceedings  during  the  trial 
before  the  justice,  appears  the  following: 
"Be  it  remembered  that  on  the  trial  of  this 
cause  by  a  jury  before  me,  3.  B.  Short,  a  jus- 
tice of  the  peace  In  and  for  Pierce  precinct. 
Pierce  county,  Nebraska,  at  my  office  there- 
in, on  the  23d  day  of  February,  1893,  the 
plaintiff,  to  maintain  the  Issues  on  his  part, 
called  as  a  witness  Charles  E.  Staley,  who, 
being  sworn  as  required  by  law,  testifies  as 
follows:  'That  at  some  time  before  he  [wit- 
ness] and  Attorney  Moyer  were  to  see  Kiss- 
inger at  Osmund,  Nebraska,  and  prior  to 
bringing  this  action,  that,  in  a  conversation 
between  them  and  Kissinger  at  the  time,  he 
(Kissinger)  said  that  he  had  offered  prior  to 
that  time  to  pay  Staley,  the  plaintiff,  some 
six  or  eight  dollars  hi  settlement  of  his  claim,' 
—to  whldh  testimony  the  defendant  objected, 
for  the  reason  that  the  same  was  incompe- 
tent. Irrelevant,  and  hnmaterlal,  and  for  the 
further  reason  that.  If  said  offer  was  made 
at  all,  it  was  made  for  the  purpose  of  avoid- 
ing a  lawsuit,  which  objection  was  overruled 
by  the  court,  to  which  ruling  of  the  court  the 
defendant  then  and  there  duly  excepted." 
It  is  argued  that  the  evidence  which  was  ad- 
mitted by  the  justice,  as  stated  in  the  foregoing 
quotation  from  tiie  bill  of  exceptions,  contain- 
ed an  offer  of  compromise  and  setUement,  and 
should  have  been  excluded.  It  will  be  no- 
ticed that,  so  far  as  the  record  discloses,  this 
evidence  was  given  in  a  narrative  form,  and 
not  in  answer  to  any  question  which  preceded 
it  If  there  was  a  question  asked  the  wit- 
ness to  which  this  testimony  was  responsive, 
such  fact  is  not  shown  by  the  record.  Nor 
did  the  plaintiff  in  error,  so  far  as  la  disclosed 
by  the  record  before  us,  move  to  have  the 
testimony,  the  reception  of  which  H  is  claim- 


ed was  objectionable  and  prejadtdal  to  hte 
interests,  stricken  out  If  the  testimony,  of 
the  admission  of  which  complaint  is  made, 
was  erroneous,  it  cannot  avail  the  plaintiff  In 
error,  for  the  reason  that  the  record  is  not 
in  such  condition  as  to  raise  or  present  tbe 
question  of  the  correctness  of  its  admission. 
If  it  was  given  in  response  to  an  hiterroga- 
tory,  there  should  have  been  a  proper  objec- 
tion to  the  Interrogatory,  and  a  ruling  ot>- 
tained  thereon,  tfnd,  if  adverse,  an  exception 
taken.  If  the  evidence  claimed  to  be  ob- 
jectionable was  recited  in  a  narrative  fonn 
or  volunteered  by  the  witness,  or  if  given  In 
answer  to  a  question,  and  belog  as  an  an- 
swer, in  its  entirety  or  as  a  portion  of  It,  not 
responsive  to  such  question,  there  should  have 
been  a  motion  to  strike  it  out:  if  overruled, 
an  exception  taken.  Palmer  v.  Wltcherly, 
15  Neb.  101,  17  N.  W.  364;  1  Thomp.  Trials, 
{{  716,  718;  Clanin  v.  Fagan  (Ind.  Sup.)  24 
N.  E.  1014;  Hangen  v.  Hachemelster  (N.  Y. 
App.)  21  N.  E.  1046. 

It  is  urged  that  the  justice  erred  in  the  por- 
tion of  the  judgment  rendered  which  referred 
particularly  fo  the  costs,  in  that  they  were 
not  taxed  separately.  The  judgment  in  the 
case  was  In  words  and  figures  as  follows: 
"It  is  therefore  considered  by  me  that  the 
plaintiff  recover  from  the  defendant  the  sum 
of  $7.48,  and  his  costs  herein  expended,  taxed 
at  $37.55,  ad  follows:  See  margin."  And  on 
the  margin  the  costs  were  itemized  and  tabu- 
lated, such  as  were  made  by  the  parties,  re- 
spectively, being  stated  separately  under  the 
appropriate  headings.  The  Jud.^ment  in  form 
was  correct,  as  It  only  allowed  the  recovery 
by  the  plaintiff  from  defendant  of  his  costs 
expended  in  the  suit  Cooper  v.  Hall,  22  Neb. 
171,  34  N.  W.  349.  Comp.  St  1893,  c.  28,  §  30 
(Cobbey,  Consol.  St.  {  3030),  is  as  follows:  "In 
all  actions,  motions  and  proceedings  in  the 
supreme,  district  or  justice  courts,  the  costs 
of  the  parties  shall  be  taxed  and  entered  on 
the  record  separately."  Inasmuch  as  the  costs 
in  this  action  were  arranged  in  separate  Item- 
ized tables,  and  designated  in  such  a  manner 
as  to  show  which  were  made  by  either  party 
to  the  suit,  we  are  satisfied  that  the  require- 
ments of  the  section  of  the  statutes  on  that 
subject  were  sufficiently  fulfilled;  and  the 
fact  that  in  the  judgment  there  appeared  a 
statement  of  the  entire  costs  was  not  such  er- 
ror, if  erroneous,  as  to  call  for  a  reversal  of 
the  ruling  on  the  motion  to  retax  the  costs. 

It  is  claimed  that  the  sheriff  charged  23 
cents  for  serving  each  subpoena,  and  a  like 
amount  for  each  copy;  and  his  returns  to 
the  writ  show  that  there  was  personal  serv- 
ice, and  that  it  Is  only  when  personal  serv- 
ice of  a  subpoena  Issued  from  justice  court 
cannot  be  made  that  the  use  of  a  copy  be- 
comes necessary. 

Sections  962  and  963  of  the  Code  of  CItU 
Procedure  are  as  follows: 

"Sec.  962.  Any  justice  may  issue  snbpoenaa 
to  compel  the  attendance  of  witnesses  to  give 
evidence  on  any  trial  pending  before  hlm- 
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self  or  for  the  parpose  of  takingr  deposi- 
tions, or  to  peFpetuate  testimony. 

"Sec.  963.  A  subpoena  may  be  serred  by 
a  constable  or  any  other  person,  and  shall 
be  served  by  reading  the  same  or  stating  the 
contents  thereof  to  the  witness,  or  by  leav- 
ing a  copy  thereof,  at  bis  usual  place  of  resi- 
dence." 

There  Is  nothing  In  the  record  presented 
here,  however,  from  which  we  can  determine 
whether  the  service  of  the  subpoenas  was 
personal  or  not.  All  that  we  have  Is  the 
statement  made  In  the  list  of  the  costs,  and 
from  them  It  appears  that  a  charge  has  be^ 
made  for  service  and  for  conlos;  and,  In 
the  absence  of  anything  to  the  contrary  In 
the  record,  we  must  presume  that  these 
statements  were  taken  from  the  returns,  and 
were  correct,  and,  If  so,  there  was  no  error 
In  80  entering  them  or  overruling  the  mo- 
tion to  retax  them. 

It  Is  further  stated  that  the  officer  charged 
51.85  for  serving  venire  for  the  Jury;  that 
this  was  not  the  correct  amount  which 
should  have  been  charged,  according  to 
facts  stated  In  the  returns  of  such  service. 
The  returns  are  not  In  the  record  In  this  court, 
and  we  have  and  are  furnished  with  no 
other  means  of  arriving  at  a  conclusion  as  to 
the  correctness  of  the  charges  made  by  the 
sheriff,  and  must  be  governed  by  the  rec- 
ord, and  cannot  presume  It  to  be  erroneous. 

It  Is  further,  alleged  that  the  Justice 
charged  16  cents  for  filing  a  motion,  and 
that  the  charge  should  have  been  but  10 
cents.  In  the  only  entry  we  can  discover 
where  a  charge  Is  made  for  filing  a  motion 
the  charge  stated  is  10  cents;  hence  this 
objection  must  be  held  to  have  no  force. 

It  Is  also  stated  that  there  appears  a 
charge  by  the  Justice  for  a  "record"  for 
which  there  Is  no  warrant  In  law.  We  have 
been  unable  to '  discover  any  provision  for 
any  such  fee  or  charge  by  the  Justice  of  the 
peace,  and  are  satisfied  that  this  portion  of 
the  costs  was  Incorrect,  and  should  not  have 
been  taxed.  The  officer  (In  this  case  the 
sheriff)  was  allowed  the  sum  of  two  dollars 
for  two  days'  attendance  before  the  Justice; 
presumably  for  one  day  on  the  date  the  ap- 
plication for  continuance  was  made  and 
granted,  and  for  one  day  when  the  trial  oc- 
curred. Counsel  for  plaintiff  In  error  con- 
tends that  there  Is  no  provision  In  our  law 
for  the  allowance  of  any  fee  to  the  officer  for 
his  attendance  at  a  trial  In  a  civil  case  be- 
fore a  Justice  of  the  peace.  Section  976  of 
the  C!ode  of  Civil  Procedure,  which  applies 
to  Justices'  courts,  states  that  he  shall  attend. 
It  reads  as  follows:  "The  constable  or  sher^ 
Iff  shall  be  In  attendance  on  the  court  at 
and  during  the  progress  of  the  trial. 
•  •  •"  In  regard  to  the  compensation 
to  be  received  by  the  officer  for  such  serv- 
ice, the  law  makers  have  not  apparently  at 
all   times  beea  of  the  same  opinion.    In 


section  6  of  the  fee  bill  as  It  existed  In  1866 
(see  Rev.  St  p.  161)  the  sheriff  was  allowed 
$1.60  for  opening  court  and  attending  there- 
on. This  referred,  presumably,  to  the  dis- 
trict court,  as  we  find  the  further  statement 
In  section  6:  "The  sheriffs  of  the  several 
counties  of  the  territory  for  performing  the 
duties  required  by  law  to  be  performed  by 
them  in  the  probate  or  Justice  court,  shall 
receive  the  same  fees  as  are  allowed  for 
similar  services  In  the  district  court,  to  be 
taxed  against  the  proper  party  or  parties 
by  the  probate  Judge  or  Justice."  In  1871, 
section  6  was  amended,  but  not  In  the  par- 
ticular portion  now  under  consideration. 
See  Sess.  Laws  1871,  p.  108.  In  1875  (see 
Sess.  Laws  1875,  p.  80)  section  5  of  the  fee 
bill  was  amended,  although  the  act  purport- 
ed to  amend  section  5  of  chapter  22.  Chapter 
19  was  evidently  Intended.  See  Lancaster  Ck>. 
V.  Hoagland,  8  Neb.  38.  And  it  was  further 
enacted:  "Opening  and  attending  probate 
or  Justice  court  one  dollar  and  fifty  cents,  to 
be  taxed  as  other  costs  in  such  courts." 
In  1877  (see  Sess.  Laws  1877,  p.  40)  sections 
6  and  6,  c.  19,  Rev.  St  1866,  were  amended; 
and  section  6,  as  amended,  contained  no 
statement  in  regard  to  fees  of  the  sheriff 
in  either  county  or  Justices'  courts,  and  sec- 
tion 6  was  amended  to  read  as  follows: 
"For  performing  the  duties  reaulred  by  law 
to  be  performed  by  them  in  the  county  court, 
sheriffs  shall  receive  the  same  fees  as  are 
allowed  for  similar  services  in  the  district 
court,  except  for  attendance  upon  the  coun- 
ty court,  to  be  taxed  against  the  proper 
party  or  parties  by  the  county  Judge;"  nei- 
ther, as  will  be  noticed,  containing  any- 
thing in  relation  to  a  fee  for  attendance  of 
the  officer  in  Justices'  courts,  the  provision 
for  such  fee  being  entirely  omitted  from  the 
last  amendatory  act  This  act  of  1877  also 
repealed  the  act  to  amend  section  6  of 
chapter  22,  approved  February  25,  1875,  to 
which  reference  was  heretofore  made,  and 
also  repealed  all  acts  and  parts  of  acts  In- 
consistent with  Its  provisions.  From  this 
It  seems  that  there  Is  no  law  In  force  which 
allows  the  sheriff  any  fee  for  attendance 
during  the  trial  of  a  civil  action  in  Justices' 
courts;  and  the  taxation  of  the  sum  of  two 
dollars  as  a  part  of  the  costs  In  the  case 
at  bar  for  such  attendance  was  erroneous. 

This  completes  the  consideration  of  all  the 
points  argrued  by  counsel  for  plaintiff  In  er- 
ror In  the  brief  filed  in  this  court,  and  it  fol- 
lows from  the  conclusions  reached  that  the 
ruling  of  the  district  court  affirming  Judg- 
ment of  the  Justice  of  the  peace  ui>on  the 
merits  of  the  case  must  be  affirmed,  and  In 
relation  to  the  order  on  the  motion  to  retox 
the  costs  must  be  reversed,  and  the  case  re- 
manded for  further  action.  Wallace  v. 
Fllerachman,  22  Neb.  203,  84  N.  W.  372; 
Cooper  V.  Hall,  22  Neb.  171.  172.  84  N.  W. 
849.    Judgment  accordingly. 
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POLLARD  et  al.  r.  HUFF  et  al. 
(Snpreme  Conrt  of  Nebraska.     April  30,  1805.) 

NbOOTIABLB  InSTRDMENTS — ISDORSEMEST— AO- 

oouHODATiOM  Notes. 

1.  An  agreement  In  the  following  form: 
"For  Talue  received,  we  hereby  gaaranty  pay- 
ment of  the  within  note  at  maturity,  or  any  time 
thereafter,  waiving  protest  and  notice  of  nonpay- 
ment,"—AeW  not  a  mere  ^aranty,  but  an  indorse- 
ment with  an  enlarged  liability. 

2.  An  accommodation  note  or  bill,  within  the 
meaning  of  the  law  merchant,  is  one  which  is 
made  or  accepted,  not  upon  a  consideration,  but 
for  the  pnrpose  of  erabung  the  payee  or  holder 
to  raise  money  on  credit. 

3.  Evidence  examined,  and  Arid  not  to  nis- 
tain  the  verdict  and  judgment  in  favor  of  the  de- 
fendants as  makers  of  the  notes  in  controversy. 

(Syllabus  by  the  Court) 

Error  to  district  conrt,  LancaBter  county; 
Strode,  Judge. 

Action  by  H.  M.  Pollard  and  John  P.  Camp, 
assignees  of  D.  W.  Haydock,  against  E.  T. 
Huff,  Frank  P.  Lawrence,  and  E.  S.  Ha-wley. 
From  the  Judgment  rendered,  plaintiffs  bring 
error.    Reversed. 

AtkinB<Mi  ft  Doty,  for  plaintiffs  la  error. 
J.  K  Philpott,  Davis  &  Hlbner,  and  Field  & 
Holmes,  for  defendants  In  error. 

POST,  3.  This  is  an  error  proceeding  trmn 
the  district  court  of  Lancaster  county.  It 
appears  from  the  transcript  filed  with  the  pe- 
tition in  oTor  that  tv.o  actions  were  com- 
menced In  the  court  below  by  the  plaintiffs 
in  error,  as  assignees  of  D.  W.  Haydock,  in- 
solvent, to  recover  from  the  defendants  there- 
in, who  are  also  defendants  In  error,  on  three 
promissory  notes,  bearing  date  of  August  24, 
1891,  each  for  $1,407.78,  due  in  three,  six, 
and  nine  months,  and  bearing  Interest  at  the 
rate  of  8  per  cent  per  annum  from  date.  Said 
causes  were,  by  order  of  the  court,  consol- 
idated f<Hr  trial,  and  will,  for  the  purpose  of 
this  proceeding,  be  treated  as  one  action. 

The  transactions  out  of  which  the  contro- 
versy arose  are  exceedingly  complicated,  and 
have  required  repeated  examinations  of  a  vol- 
uminous transcript,  and  also  of  a  bill  of  ex- 
ceptions so  inartlstlcally  prepared  as  to  im- 
pose upon  this  court  much  additional  labor. 
The  undisputed  facts,  as  disclosed  by  the 
pleadings  and  proofs,  may  be  summarized  as 
follows:  (1)  In  the  year  1890  the  Lawrence 
Implement  Company,  a  Nebraska  ewporatlon, 
whose  place  of  business  was  in  the  city  of 
Lincoln,  was  indebted  to  D.  W.  Haydock,  of 
St.  Louis,  Mo.,  for  merchandise.  In  the  sum 
of  $5.2G3.  (2)  September  24tb  of  that  year 
said  corporation,  by  Its  president,  F.  P.  Law- 
rence, one  of  the  defendants,  executed  in 
favor  of  E.  S.  Hawley,  also  a  defendant,  its 
promissory  note  for  $2,500,  payable  January 
1st  after  date,  with  interest  at  10  per  cent, 
the  consideration  therefor  being  the  corporate 
indebtedness  aforesaid  to  Haydock.  At  the 
same  time  said  note  was  indorsed  by  the  de- 
fendants as  follows:  "For  value  received,  we 
hereby  guaranty  payment  of  the  within  note 


at  maturity,  or  at  any  time  thereafter,  waiv- 
ing protest  and  notice  of  nonpayment  F.  P. 
Lawrence.  E.  T.  Huff.  E.  S.  Hnwley."  (3> 
December  15th  following,  said  company  ex- 
ecuted Its  note  to  the  said  D.  W.  Haydock  for 
the  sum  of  $2,622.60,  due  May  3.  1881.  with 
Interest  at  8  per  cent,  which  note  was  at 
the  same  time  indorsed  by  the  defendants  as 
follows:  "For  value  received,  I  hereby  guar- 
anty the  payment  of  the  within  note,  and  any 
renewal  of  the  same,  and  hereby  waive  pro- 
test and  notice  of  nonpayment  and  suit  against 
the  maker,  and  consent  that  the  payment  of 
this  note  may  be  extended  from  time  to  tlmt 
without  affecting  my  liability  thereon.  Frank 
P.  Lawrence.    B.  T.  Huff.    B.  S.  Hawley." 

(4)  March  3, 1891,  said  Implementcompany  ex- 
ecuted its  note  in  favor  of  said  Haydock  for 
$4,500,  due  one  day  after  date,  and  oa  the 
9th  day  of  the  same  month  it  executed  a  note 
in  favor  of  the  same  payee  for  $763.61,  due 
one  day  after  date,  without  considwation  oth- 
er than  the  Indebtedness  above  mentioned. 

(5)  March  9,  1891,  suit  was  brou^t  on  the 
note  of  $4,500,  aided  by  attachment,  and  on 
March  11th  the  Implement  company,  by  it» 
president,  F.  P.  Lawrence,  answered,  admit- 
ting aU  the  allegations  of  the  petition,  and 
authorizing  Judgment  against  It  for  the 
amount  claimed,  which  was  rendered  accord- 
ingly, accompanied  by  an  order  for  the  sale 
of  the  property  seized  under  and  by  virtue  of 
the  order  of  attachment  Judgment  was  snb- 
sequently  recovered  on  the  note  for  $763.71. 
although  nothing  has  been  realized  on  either, 
and  both  Judgments,  as  well  as  the  wiglnal 
indebtedness,  are  wholly  unsatisfied.  (0> 
March  12,  1891,  action  was  brought  by  Hay- 
dock, as  bolder,  against  these  defendants,  on 
the  note  of  $2,500,  dated  September  24,  1880. 
and  an  order  of  attachment  procured  against 
Hawley  and  Huff,  on  an  affidavit  charging 
that  they  were  about  to  convert  their  proper- 
ty Into  money,  with  Intent  to  defraud  their 
creditors,  and  had  assigned,  removed,  and 
disposed  of  their  property  with  like  fraudu- 
lent intent;  and,  on  May  14th  following,  suit 
was  brought  by  Haydock  on  the  note  of  $2.- 
622.60,  dated  December  16,  1890.  (7)  AprU 
24,  1891,  the  attachment  last  mentioned  hav- 
ing been  discharged  as  to  Huff  on  the  ground 
that  the  statements  of  the  affidavit  therefor 
were  untrue,  the  latter  commenced  an  action 
against  Haydock  on  the  bond  given  to  secure 
said  order.  (8)  August  24,  1891,  the  three  ac- 
tions then  pending  were  settled,  and  subse- 
quently dismissed,  the  orAer  of  dismissal  in 
each  case  being  based  upon  a  written  stipu- 
lation substantially  in  the  following  form, 
varying  only  with  the  titles  of  the  several 
causes  and  the  signatures  of  the  parties* 
"Daniel  W.  Haydock  v.  Frank  P.  Lawrence, 
E.  S.  Hawley,  and  E.  T.  Huff.  It  Is  under- 
stood and  agreed  that  the  assignees  of  Daniel 
W.  Haydock,  being  H.  M.  Pollard  and  John 
M.  Gamp,  shall  and  do  hereby  dismiss  the 
above-entitled  suit,  and  pay  the  costs  of  the 
same    for    certain    valuable    consideration." 
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The  considerations  to  which  reference  is 
therein  made  were:  First,  the  allowance  by 
the  plaintiffs  of  a  credit  In  the  sum  of  $1,200, 
as  damage  in  the  suit  by  Huff  on  the  attach- 
ment bond  given  by  Eaydock;  second,  the 
execution  by  defendants  of  the  three  notes  In 
suit,  which  represent  the  amount  of  Hay- 
doctL's  claim  on  the  prior  notes,  less  the  credit 
thus  allowed.  (9)  On  and  prior  to  March  3, 
1S91,  said  Haydock  and  the  several  defend- 
ants were  stockholders  of,  and  desirous  of 
promoting  the  success  of,  the  Lawrence  Im- 
plement Company;  and  the  notes  of  Sep- 
tember 24  and  December  15,  1891,  were  ex- 
ecuted by  said  defendants  as  sureties  tor  the 
accommodation  of  said  corporation.  In  addi- 
tion to  the  foregoing  facts,  it  is  alleged  by  the 
defendants  that  the  consideration  for  the 
$4,500  note  executed  by  the  Implement  com- 
pany March  3,  1891,  was  the  express  promise 
and  agreement  of  Haydock,  the  payee  there- 
of, to  surrender  the  two  notes  last  described. 

Their  contention  with  respect  to  the  notes  In 
suit  will  be  understood  from  the  following 
quotation  from  the  separate  answer  of  Huff, 
which  does  not  differ  essentially  from  the 
other  answer:  "That  on  the  said  24th  day  of 
August,  1891,  this  defendant  then  not  know- 
ing that  the  said  two  notes  in  this  answer  de- 
scribed were  the  same  notes  which  the  said 
D.  W.  Haydock  had  so  promised  to  return, 
and  for  the  payment  of  which  he  had  so  tak- 
en the  note  for  $4,500,  and  upon  whloh  last 
note  the  said  D.  W.  Haydock  had  taken  Judg- 
ment, the  defendant  then  and  there  paid  to 
the  plaintiffs  on  the  said  two  notes  sued  upon 
the  sum  of  $1,260;  and  in  the  further  settle- 
ment of  the  said  two  cases,  then  and  there 
believing  that  said  two  notes  sued  upon  in  the 
said  two  suits  were  other  and  different  In- 
debtedness, and  founded  on  other  consider- 
ations than  hereinbefore  set  forth,  under  and 
by  reason  of  the  statement  of  fact  herein  stat- 
ed, did  execute  and  deliver  the  said  notes 
sued  on  In  this  action."  In  a  second  defense 
of  each  answer  it  is  alleged  that  the  defend- 
ant on  the  24th  day  of  Aug^ust,  1891,  believing 
himself  liable  as  guarantor  upon  the  notes 
therein  sued  on,  paid  to  plaintiffs  the  sum  of 
$1,260  in  partial  satisfaction  of  said  ut>tes; 
and  each  prays  for  judgment  In  the  amount 
so  paid.  The  $1,260  therein  mentioned  Is,  It 
should  be  remarked,  conceded  to  be  the 
amount  allowed  by  plaintiffs  In  settlement 
and  satisfaction  of  the  suit  by  Huff  on  Hay- 
dock's  attachment  bond. 

These  allegations  are  all  denied  by  plaintiffs, 
who  contend  that  the  note  of  March  3,  1891, 
was  executed  at  the  suggestion  of  Lawrence, 
and  that  the  attachment  suit  thereon,  which 
Immediately  followed,  was  brought  at  the  re- 
quest of  the  latter,  for  the  protection  of  these 
defendants,  as  against  other  creditors  of  the 
Implement  company,  which  was  then  insol- 
vent. From  ISiis  analysis  it  is  evident  that 
the  entire  controversy  must  turn  upon  the 
construction  to  be  given  the  transaction  of 
Augnist  24th,  to  which  that  of  March  3d  Is 


merely  an  incident,  and  Important  only  In  ao 
far  as  It  tends  to  characterize  the  form». 
From  a  paore  careful  scrutiny  of  the  defend- 
ants' position  regarding  the  occurrence  of 
March  3d  their  contention  may  be  thus  stat- 
ed: Haydock,  who,  in  September  and  De- 
cember, 1890,  was  unwilling  to  accept  the  notes 
of  the  Implement  company  without  security, 
in  March,  1891,  at  a  time  when  said  corpora- 
tion was  hopelessly  Insolvent,  agreed  to  ex- 
change Its  secured  ^otes,  aggregating  $5,- 
122.60,  exclusive  of  Interest,  for  Its  tmsecured 
obligations.  Viewed  In  the  light  of  the  evi- 
dence, such  a  claim  appears,  to  say  the  least, 
altogether  unreasonable.  In  the  first  place, 
the  secured  nottes  were  not  surrendered,  but, 
on  the  other  hand,  suit  was  brought  thereon 
a  few  days  later;  second,  although  the  files 
and  records  of  those  cases  were  introduced  In 
evidence,  we  cannot  discover  that  such  a  de- 
fense had  ever  been  interposed  by  either  of 
the  parties  at  or  prior  to  the  date  of  the  set- 
Uement,  to  wit,  August  24th.  It  is  possible 
that  the  judgment  in  this  case,  if  resting  up- 
on the  finding  with  respect  to  that  Issue  alone, 
might  be  sustained.  But  when  we  take  into 
consideration  the  transactions  on  the  last- 
named  day,  as  disclosed  by  the  undisputed 
evidence,  we  are  unable  to  perceive  for  it  any 
foundation  whatever.  Aside  from  the  docu- 
mentary evidence  above  set  out,  the  proot 
with  respect  to  the  settlement  in  question  Is 
confined  to  the  testimony  of  Mr.  Fhllpott,  who 
appeared  as  counsel  for  Hawley  and  Huff  In 
the  actions  then  pending,  and  who  represents 
the  last-named  defendant  In  this  proceeding, 
and  of  Mr.  Doty,  attorney  for  the  plaintiffs 
herein.  The  first-named  witness,  referring  to 
the  settlement,  testified  in  chief  for  the  de- 
fendant: "I  proposed  to  Mr.  Follard  [one  of 
the  plaintiffs],  or  Mr.  Pollard  proposed  to  me, 
an  adjustment  of  the  two  suits  that  had  been 
begun  on  the  notes,  and,  after  talking  the  mat- 
ter over  part  qf  one  day,— probably  the  23d 
or  24tb,— we  came  to  a  conclusion  on  which 
the  two  cases  were  to  be  dismissed,  and  Huff 
was  to  be  allowed  $1,260  on  the  damage  suit, 
and  he  was  to  dismiss  that  Then  I  suggest- 
ed the  notes  sued  on— there  were  three  of  them 
--and  the  amount  of  the  $2,500  note,  with  in- 
terest, and  the  $2,600  note,  with  Interest,  were 
added  up,  making  a  total  of  about  $5,483,  and 
this  $1,260  was  to  be  taken  from  that,  leav- 
ing about  $4,100;  and  three  notes  were  drawn 
up,  payable  In  three,  six,  and  nine  months 
after  date.  I  informed  Mr.  Huff  of  what  I 
had  done,  and  suggested  to  him  that  he  should 
sign  them,  all  the  notes  being  really  for  the 
amount  of  the  Judgment  already  taken;  and 
he  did  so.  Mr.  Lawrence,  I  suppose,  signed. 
Mr.  Hawley  was  not  In  the  city.  I  was  In- 
formed that  he  was  in  Nebraska  City,  and 
wrote  him,  recommending  him  to  sign  them. 
Q.  During  this  time  you  also  represented 
Hawley?  A  Yes.  Q.  Under  your  advice,  he 
gave  the  notes  now  sued  on?  A.  Yes,  and  on 
the  faith  of  this  It  was  under  my  advice  and 
depending  on  the  understanding  that  there 
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was  no  Indebtedness  tor  anything  before. 
Under  that  I  advised  them  both  to  sign." 
Neither  defendant  was  examined  with  respect 
to  the  transaction  under  consideration.  We 
will,  however,  adopt  the  foregoing  version 
thereof  as  the  most  favorable  to  their  con- 
tention. There  is,  it  will  be  observed,  an  en- 
tire fallm'e  of  proof  tending  to  sustain  the 
allegation  that  the  notes  in  suit  are  the  result 
of  a  mistake  on  the  part  of  the  defendants, 
or  any  of  them.  It  wbuld  certainly  be  dis- 
crediting their  Intelligence  to  admit  that  they 
did  not  fully  comprehend  the  terms  and  con- 
ditions of  the  settlement,  or  the  precise  na- 
ture of  the  obligation  they  were  assuming. 
They  knew  that  the  prior  notes  had  not  been 
surrendered,  but  that,  on  the  contrary,  actions 
were  pending  thereon  against  them,  in  which 
Haydock  or  bla  aadgneea  were  seeking  to 
charge  them  as  Indorsers.  They  knew  that 
the  tbree  notes  in  suit  represented  the  exact 
amount  claimed  In  those  actions,  less  the  cred- 
it agreed  upon  In  favor  of  Huff;  and  the 
claim  that  they  executed  said  notes  In  the  be- 
lief that  they  were  to  apply  upon  other  or 
different  Indebtedness  of  the  implement  com- 
pany is  unworthy  of  consideration.  Much  Is 
said  in  the  charge  of  the  court  and  In  the 
brief  of  counsel  for  defendants  about  the  orig- 
inal notes  being  accommodation  paper.  True, 
they  were  accommodation  notes  in  one  sense, 
and  one  only.  They  were  executed  by  de- 
fendants in  order  to  accommodate,  or,  in 
other  words,  as  surety  for,  the  Implement 
company.  An  accommodation  note  or  bill, 
within  the  meaning  of  the  law  merchant.  Is 
one  which  Is  made  or  accepted,  not  upon  a 
consideration,  but  for  the  purpose  of  enabling 
the  payee  or  bolder  to  raise  money  on  credit 
Rand.  Com.  Paper,  472;  Byles,  Bills,  131. 
The  liability  of  the  defendants  was  not  that 
of  guarantors  merely,  but  of  Indorsers  with 
an  enlarged  liability.  Heard  v.  Bank,  8 
Neb.  10;  Bloom  v.  Warder,  13  Neb.  476,  14 
N.  W.  395;  Helmer  v.  Bank,  28  Neb.  474,  44 
N.  W.  482;  Weltz  v.  Wolfe,  28  Neb.  000,  44 
N.  W.  485;  Buck  v.  Bank,  29  Neb.  407,  45  N. 
W.  776.  It  requires  no  argument  to  prove  that 
such  a  liability  is  a  sufficient  consideration 
for  the  note  of  a  surety  given  and  accepted 
as  a  renewal  of  the  original  obligation.  The 
Judgment  Is  not  merely  wrong,  but  there  is  an 
entire  failure  of  proof,  for  which  a  verdict 
should  have  been  directed  in  fkvor  of  the 
plaintiffs.  This  conclusion  renders  unneces- 
sary an  examination  of  the  other  questions 
presented.    Reversed. 


CENTRAL   CITY   BANK   v.  RIOB. 

(Supreme  Court  of  Nebraska.    April  4,  1895.) 

Nsoon^BLi  iMSTBimsiiTs— AcTiox  BT  Indobsbb 

—New  Triai/— Disckbtion  of  Coubt— 

AMBimixe  Plbasikos. 

1.  Evidence  examined,  and  kdd  sufficient  to 
•npport  the  verdict. 

2.  The  discretion  of  a  trial  Jndge  to  set  a 
verdict  aside,  because  not  sustained  i>y  the  evi- 
dence, is  broader  than  that  of  an  appellate  court 


It  will  be  presnmed  tiiat  the  trial  Judge.  In 
overruling  a  motion  for  a  new  trial  gronnded  op- 
en the  insufficiency  of  the  evidence,  has  exe^  | 
cised  his  deliberate  judgment  thereon,  and  bis 
ruling  will  not  be  interfered  with,  unless  c1<>a> 
ly  wrong.  Davis  v.  Hilbourn,  59  N.  W.  379, 
41  Neb.  35;  Dewey  v.  Railroad  Co.,  31  Iowa,  I 
873. 

3.  In  an  action  on  a  promissory  note  by  an 
alleged  indorsee  thereof,  a  denial  of  the  indorse- 
ment and  of  plaintiff's  ownership  is  a  good  de- 
fense. 

4.  The  permitting  or  refusing  of  leave  to 
amend  pleadings  rests  within  the  discretion  nf 
the  trial  conrt,  and  its  action  will  not  be  re- 
versed, except  for  abuse  of  discretion,  and  on  Its 
being  made  to  appear  that  the  party  complaining 
was  prejudiced.  Prejudice  will  not  in  such  case 
be  presumed.  Railroad  Co.  v.  Moschel,  56  N. 
W.  B75,  38  Neb.  281,  foUowed. 

6.  Certain  rulings  of  the  trial  court  on  the 
admission  of  evidence  examined,  and  Mi  not  e^ 
roneous. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Merrick  county; 
Marshall,  Judge. 

Action  by  the  Central  City  Bank  against 
W.  H.  0.  Rice  on  promissory  notes.  Defend- 
ant had  Judgment,  and  plaintiff  brings  error. 
Affirmed. 

W.  T.  Thompson,  for  plaintiff  In  error.  J. 
W.  Sparks  and  W.  R.  Watson,  for  defendant 
in  error. 

IRVINE,  C.  This  action  was  brought  by 
the  bank  on  10  promissory  notes,  for  $25  each, 
made  by  Rice  to  the  order  of  a  corporation 
styled  the  "Opera-House  Company,"  and  al- 
leged to  have  been  indorsed  and  transferred 
to  the  bank.  The  answer  denies  the  trans- 
fer; denies  that  the  bank  is  the  owner  of  the 
notes;  and  then  pleads  specifically  a  number 
of  facts,  which  practically,  for  the  most  part, 
merely  support  the  denials  referred  to.  There 
was  a  verdict  for  the  defendant,  the  judg- 
ment whereon  the  bank  by  this  proceeding 
seeks  to  reverse. 

The  principal  contention  is  with  regard  to 
the  sufficiency  of  the  evidence.  The  evidence 
on  behalf  of  the  plaintiff  tended  to  show  that 
the  notes  sued  upon  were  given  to  the  Opera- 
House  Ck>mpany  in  payment  for  stock  issued 
to  Rice;  that  a  Judgment  had  been  rendered 
against  the  Opera-House  Company,  and  for 
the  purpose  of  raising  funds  to  satisfy  this 
Judgment,  and  for  other  purposes,  certain 
stockholders  of  the  Opera-House  Company, 
including  Rice,  made  their  note  to  a  bank- 
ing partnership,  having  the  same  name  as 
the  plaintiff,  for  $1,300;  and  that  the  Opera- 
House  Company  pigged  as  security  to  this 
note  the  notes  sued  upon,  together  with  a 
number  of  others  of  like  character.  When 
the  $1,300  note  came  due,  a  portl<Mi  thereof 
was  paid  from  the  proceeds  of  the  ctdiateral 
notee,  and  the  remainder  thereof  was  paid  by 
an  absolute  sale  of  the  unpaid  collateral  notes 
to  the  bank,  the  purchase  money  being  ap- 
plied to  the  discharge  of  the  $1,300  note. 
After  this  transaction  the  plaintiff  bank  was 
incorporated,  and  purchased  all  the  assets  of 
the  bonking  partnership,  including  the  notes 
in  question. 
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The  evidence  on  the  part  of  the  defendant 
tended  to  show  that  one  F.  M.  Perslnger  was 
treasurer  of  the  Upera-House  Company,  and 
as  such  officer  had.  possession  of  the  notes; 
that  he  was  also  a  partner  in  the  bank  prior 
to  the  incorporation ;  that  some  of  these  stock 
notes  had  been  lawfully  pledged  prior  to  the 
transaction  in  question;  that  one  N.  R.  Per- 
singer,  also  a  partner  in  the  bank  and  a  stock- 
holder In  the  Opera-House  Company,  was  In 
arrears  to  the  latter  for  his  stock  payments, 
and  that  an  arrangement  was  made  whereby 
the  bank  should  furnish  the  money  to  satisf^ 
his  delinquency,  taking  certain  of  these  stock 
notes  as  collateral,  N.  R.  Perslnger  to  indem- 
nify the  makers  of  the  notes  against  loss  on 
this  account;  that  Metcalf,  the  president,  and 
the  defendant,  the  secretary,  of  the  Opera- 
House  Company,  indorsed  certain  notes  for 
the  purpose  of  carrying  out  this  agreement, 
but  Perslnger  failed  to  provide  the  Indemni- 
ty, and  the  agreement  was  never  fulfilled. 
The  evidence  also  tends  to  show  that,  while 
Metcalf 's  indorsement  of  the  notes  here  sued 
on  was  genuine.  Rice,  as  secretary,  never  did 
indorse  these  particular  notes,  and  that  the 
Indorsement  thereon  purp<M:ting  to  be  his  is 
a  forgery.  Defendant's  evidence  also  tends 
to  show,  in  regard  to  the  $1,300  note,  that 
a  joint  note  of  certain  stockholders  was  to 
be  made  for  that  amount,  and  in  addition 
thereto  each  of  the  makers  was  to  deposit  as 
collateral  his  several  note  in  proportion  to 
his  stock.  The  minutes  of  the  Opera-House 
Company  corroborate  this  theory,  and  .dis- 
close no  authority  for  pledging  the  stock 
notes  as  security  to  the  loan.  Rice  testifies 
that  he  paid  the  individual  note  thus  pledged. 
We  thinlc.  In  this  condition  of  the  evidence, 
the  verdict  is  supported.  There  is  certainly 
enough  to  warrant  the  Jury  in  finding  that 
the  Op«a-House  Company  never  authorized 
a  transfer  of  the  notes;  that  the  Indorsement 
of  the  secretary  was  a  forgery;  and  that  the 
pledge  was  made  by  F.  M.  Perslnger  without 
authority  in  that  behalf. 

It  is  disclosed  by  the  record  that  this  ver- 
dict was  the  result  of  a  second  trial  of  the 
case,  and  that  a  former  verdict  of  the  same 
character  had  been  set  aside  by  the  trial 
Judge.  Whether  the  evidence  was  the  same 
we  have  no  means  of  determining.  On  the 
one  liand,  it  is  argued  that  the  determination 
of  the  trial  Judge  in  overruling  the  motion  for 
a  new  trial  directed  against  this  verdict 
lends  weight  thereto,  while,  on  the  other 
land,  we  understand  the  argument  to  be  that 
the  setting  aside  of  the  former  verdict  has 
weight  the  other  way,  and  that  In  sustaining 
iha  i>resent  verdict  the  trial  Judge  did  so 
merely  to  afford  a  more  expeditious  hearing 
In  this  court.  We  cannot  adopt  the  latter 
vidw.  The  authority  reposed  in  the  trial 
court  to  set  aside  a  verdict,  because  not  sup- 
ported by  sufficient  evidence,  is  an  authority 
to  be  exercised  Judicially,  and  we  must  pre- 
sume that  the  trial  Judge  did  so  exercise  it, 
and  that  his  action  in  overruling  the  motion 


for  a  new  trial  was  tbe  result  of  his  delib- 
erate Judgment  npoa  the  sufficiency  of  the 
evidence.  Where  the  evidence  i&  conflicting, 
and  the  nisi  prius  court  has  overruled  a  mo- 
tion for  a  new  trial  grounded  upon  the  insuffi- 
ciency of  the  evidence,  this  court  will  not  In- 
terfere. "And  this  because:  First,  the  Jury 
have  found  the  verdict  and  given  credit  to 
the  witnesses  on  the  one  side  of  the  conflict; 
second,  the  Judge,  who  also  heard  the  testi- 
mony from  the  mouths  of  the  witnesses  and 
weighed  the  same  in  the  balance  of  his  more 
cultured  and  accurate  legal  Judgment,  has,  by 
overruling  the  motion,  given  his  approval  and 
Indorsement  to  the  verdict;  and,  third,  this 
court  can  never  have  the  benefit  of  observing 
the  conduct  and  deportment  of  the  witnesses 
while  testifying,  nor  even  tbe  peculiarity  of 
their  expressions.  *  •  •  The  rule  ought 
not  and  does  not  have  any  application  what- 
ever to  the  nisi  prius  courts.  •  •  •  When- 
ever it  appears  that  the  Jury  have,  from  any 
cause,  failed  to  respond  truly  to  tbe  real  mer- 
its of  the  controversy,  they  have  failed  to  do 
their  duty,  and  the  verdict  ought  to  be  set 
aside,  and  a  new  trial  granted,"— tbe  trial 
Judges,  however,  being  careful  not  to  invade 
the  legitimate  province  of  the  Jury.  Dewey 
V.  Railroad  Co.,  81  Iowa,  373;  Davis  v.  HU- 
boum,  41  Neb.  85,  59  N.  W.  379. 

It  is  argrued  that  the  defendant  is  not  in 
any  position  to  litigate  the  respective  rights 
of  the  bank  and  the  Opera-House  Company. 
This  is  true,  but  his  defense  Is  not  based  on 
such  relations.  The  bank,  as  part  of  Its  case, 
must  show  that  it  Is  the  lawful  holder  of  the 
notes.  Unless  the  bank  la  tbe  owner  of  these 
notes,  a  Judgment  thereon  would  be  no  de- 
fense to  the  defendant  In  an  action  brought 
against  him  by  the  Opera-House  Company, 
or  the  real  owner  of  the  same  notes.  It  is 
very  clear  that  the  answer  sets  up  a  good  de- 
fense. Scbroeder  v.  Nielsen,  39  Neb.  335,  57 
N.  W.  993.  On  the  trial,  the  defendant  was 
given  leave  to  amend  by  Interlineation  his 
answer  so  as  to  deny  the  genuineness  of  the 
Indorsements  on  the  notes.  The  granting  of 
this  leave  is  assigned  as  error.  The  per- 
mitting or  refusing  of  amendments  rests 
within  the  dlscretlMi  of  the  trial  court,  and 
this  court  will  not  review  the  action  of  the 
trial  court  In  that  regard,  unless  It  be  made  to 
appear  that  there  was  an  abuse  of  discretion 
to  the  prejudice  of  the  party  complaining. 
Prejudice  will  not  be  presumed.  Railroad 
Co.  V.  Moschel,  38  Neb.  281,  66  N.  W.  875. 
It  was  not  made  to  appear  that  this  amend- 
ment prejudiced  the  plaintiff.  Tbe  plaintiff 
did  not  even 'ask  a  postponement  In  order  to 
afford  an  opportunity  of  meeting  the  new  is- 
sue.    Error,  therefore,  does  not  appear. 

Certain  assignments  of  error  relate  to  tbe 
evidence.  N.  R.  Perslnger  was  called  by  the 
plaintiff  to  Identify  the  notes  sued  on,  and 
testified  that  they  had  been  transferred  by 
the  banlcing  partnership  to  the  plaintiff  bank. 
On  cross-examination  he  was  asked:  "Is  the 
signature  on  tbe  face  of  those  notes  and  tbe 
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Blgnatare  to  the  Indorsements  of  them  the 
same?  Look  at  each  one  carefully."  This 
was  objected  to  as  not  proper  cross-examina- 
tion, and  the  orerruUng  of  the  objection  is 
assigned  as  error.  While  the  genuineness  of 
the  Indorsements  by  the  Opera-House  Ck)m- 
pany  to  the  banking  partnership  was  not 
within  the  scope  of  the  direct  examination, 
we  think  it  was  proper  In  cross-examination 
as  to  the  Identity  of  the  notes,  which  was  the 
subject-matter  of  the  direct  examination,  to 
call  attention  to  peculiarities  which  might 
affect  the  witness'  Judgment  as  to  the  Identi- 
ty of  the  papers. 

Error  is  also  assigned  because  the  defend- 
ant was  permitted  to  testify  that  he  never 
indorsed  his  name  to  the  notes.  It  is  argued 
that  bis  indorsement  was  not  necessary  to 
transfer  these  notes  to  the  bank;  but,  conced- 
ing that  this  Is  true,  still.  If  be  had  indorsed 
them  for  the  purpose  of  transferring  them  to 
the  bank,  he  could  not  now  maintain  a  de- 
teaae  on  his  own  behalf,  based  on  his  want 
of  authority  so  to  da  This  evidence  was  ma- 
terial, at  least,  for  the  pui'pose  of  avoiding 
the  estoppel. 

The  defendant  was  also  permitted  to  testify 
that  he  had  not,  as  secretary  of  the  company 
or  as  a  stockholder,  authorized  Perslnger  to 
turn  over  the  notes  to  the  bank.  This  was 
admissible  on  the  same  ground  as  the  last 
question.  He  was  further  asked  whether  the 
Opera-House  Company  had  by  resolution  au- 
thorized the  transfer.  It  la  argued  that  this 
question  was  misleading,  because  authority 
might  be  given  otherwise  than  by  resolution; 
but  it  was  proper,  by  proof,  to  negative  seri- 
atim, and  not  collectively,  all  the  methods  of 
transfer,  and,  while  the  contents  of  a  resolu- 
tion might  not  be  proved  by  parol,  it  is  al- 
ways permissible.  In  such  cases,  to  inquire  of 
a  witness  as  to  the  existence  of  a  written  in- 
strument as  preliminary  to  its  production, 
proof,  or  ldentlflcatl<».  A  page  of  the  treas- 
urer's book  was  offered  In  evidence,  but  two 
Items  thereon  were  excluded  on  objection  of 
the  defendant  The  exclusion  of  these  Items 
is  assigned  as  error.  No  otter  was  made  dis- 
closing the  materiality  of  these  items,  and 
while,  perhaps,  the  whole  page  should  have 
gone  In  evidence.  If  any  portion  was  admit- 
ted, still,  as  counsel  did  not  point  out  in  what 
respect  the  excluded  Items  were  material,  and 
as  we  cannot  conceive  from  an  examination 
of  the  items  themselves  how  they  were  ma- 
t(n-ial,  the  error,  if  error  It  was,  was  without 
prejudice.     Judgment  aflSrmed. 

POST,  J.,  not  Bitting. 


FIELD  et  al.  r.  MAXWELL  et  al. 
(Sngreme  Court  of  Nebraska.     April  30,  1895.) 
Actios  os  Attachment  Boyo — SsT-Orr — Attobt 

NET'S  LlBK. 

1.  In  an  action  upon  an  attachment  under- 
taking, a  claim  due  the  principal  in  such  bond 
from  the  plaintiff  la  a  proper  subject  of  set-oflf. 


2.  An  attorney's  lien  for  serrlces  performed 
in  prosecuting  an  action  is  not  measured  by  the 
amount  which  his  dient  claims  to  be  his  due,  but 
cannot  exceed  the  amount  in  the  hands  of  the 
adverse  party  belonging  to  his  client,  or  the 
amount  owing  to  him,  and  is  not  paramount  to 
any  proper  setK>ff  or  other  available  defense  in 
such  action. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Lancaster  coimty; 
Strode,  Judge. 

Action  by  Matshall  Field  and  others  against 
R.  H.  Maxwell  and  others,  with  which  was 
consolidated  an  action  by  defendants  a^niinst 
plaintiffs.  From  the  Judgment  rendered, 
plaintiffs  bring  error.     Reversed. 

Montgomery,  Charlton  &  Hall,  for  plaln- 
tlSTs  in  error.  R.  D.  Steams  and  Wooley  & 
Gibson,  for  defendants  in  error. 

HARRISON,  J.  July  20,  1891,  plaintiffs 
In  error  commenced  an  action  In  the  district 
court  of  Lancaster  county  against  the  de- 
fendants in  error  upon  a  guaranty,  to  recov- 
er the  sum  of  $1,513.45  and  interest,  and  also, 
In  connection  with  the  action,  instituted  at- 
tachment proceedings,  in  which  an  order  is- 
sued and  a  levy  was  made.  The  attachment 
was  dissolved  of  date  September  21,  1891, 
and  on  Octobei  1,  1891,  the  defendants  in  er- 
ror commenced  an  action  against  plaintifts 
In  error  In  Justice's  court  of  Lancaster  coun- 
ty, upon  the  bond  which  had  been  given  in 
the  attachment  proceedings,  and  claimed 
damages  In  the  sum  of  $200.  On  October  6, 
1891,  the  plaintiffs  in  error  filed  an  answer 
in  this  suit  in  Justice's  court  consisting  of  a 
general  denial  and  an  affirmative  defense,  al- 
leging the  liability  of  defendants  in  error 
upon  the  guaranty,  and  asking  that  any 
amount  found  due  the  defendants  In  error 
upon  the  bond  as  damages  should  be  credited 
on  their  claim  by  reason  of  such  contract  of 
guaranty;  and  on  the  same  day  attorneys 
for  defendants  In  error  filed  In  the  Jus- 
tice's court  notice  of  attorney's  lien  in  the 
sum  of  $100.  A  trial  of  the  cause  In  Jus- 
tice's court  resulted  In  a  Judgment  in  favor 
of  defendants  in  etror,  and  an  appeal  was 
perfected  by  plaintiffs  In  error  to  the  dis- 
trict court;  and,  after  petition  and  answer 
were  filed,  a  motion  was  made  on  behalf  of 
plaintiffs  in  error  for  the  consolidation  of  the 
appeal  case  with  their  action  against  defend- 
ants in  error  upon  the  guaranty,  then  still 
pending  in  the  district  court  This  motion 
was  sustained,  and  the  causes  were  consoli- 
dated. A  Jury  was  waived,  and  a  trial  of 
the  action  had  to  the  court  and  the  follow- 
ing Judgment  rendered:  "This  cause,  having 
been  heretofore,  oa  a  former  day  of  this  term 
of  court  to  wit  February  8,  189S,  tried  and 
submitted  to  the  court  now  comes  on  for 
final  determination;  and  after  due  consid- 
eration, and  being  fully  advised  In  the 
premises,  the  court  finds  that  there  Is  due 
the  plalntlfls,  Marshall  Field  &  Co.,  upon  the 
cause  of  action  set  forth  In  their  petition, 
from  the  defendants  R.  H.  Maxwell,  Ftauk 
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Sharpe,  and  Thomas  Ross,  the  sum  of  $1,- 
513.45,  principal,  and  $317.80,  Interest  there- 
on, making  a  total  sum  of  $1,831.25.  The 
court  further  finds  that  there  is  due  the  de- 
fendants R.  H.  Maxwell,  Frank  Sharpe,  and 
Thomas  Ross  the  sum  of  $100,  by  reason  of 
the  wrongful  attachment  proceedings  set 
forth  in  their  answer  and  counterclaim,  and 
for  attorney's  fees  in  procuring  a  dismissal 
of  said  attachment;  and  the  court  further 
finds  that  the  said  plaintiffs,  Marshall  Field  & 
Co.,  and  the  defendant  H.  R.  Nissley,  are  lia- 
ble to  said  defendants  R.  H.  Maxwell,  Frank 
Sharpe,  and  Thomas  Ross  for  said  sum,  upon 
their  undertaking  for  said  attachment.  It  is 
therefore  considered  and  adjudged  bytbecourt 
that  the  said  plaintifrs,  Marshall  Field  &  Co., 
do  have  and  recover  of  and  from  the  said  de- 
fendants R.  H.  Maxwell,  Frank  Sharpe,  and 
Thomas  Ross  the  sum  of  one  thousand  eight 
hundred  thirty-one  and  25-100  ($1,831.25>  dol- 
lars, as  above  found  due  them,  with  interest 
thereon  at  the  rate  of  7  per  cent  per  annum 
from  this  date  until  paid,  together  with  costs 
of  this  action^,  taxed  at  $38.95.  And  it  is 
further  considered  and  adjudged  by  the  court 
that  the  said  defendants  R.  H.  Maxwell, 
Frank  Sharpe,  and  Thomas  Ross  do  have 
and  recover  of  and  from  the  snid  plaintiffs, 
Marshall  Field  &  Co.,  and  H.  R.  Nissley,  the 
sum  of  one  hundred  and  no-100  ($100.00)  dol- 
lars, damages  sustained  by  them  as  above  set 
forth,  with  Interest  thereon  at  the  rate  of  7 
per  cent  per  annum  from  this  date  until 
paid,  together  with  the  costs  of  this  proceed- 
ing, taxed  at  $41.30.  The  court  further  finds 
that  Messrs.  Wooley  &  Gibson  and  R.  D. 
Steams  have  an  attorney's  lien  upon  said 
judgment  of  R.  H.  Maxwell,  Frank  Sharpe, 
and  Thomas  Ross,  and  against  the  said  Mar- 
shall Field  &  Co.  and  E.  R.  Nissley,  In  the 
sum  of  $100;  and  it  is  considered  and  de- 
creed by  the  court  that  said  attorney's  lien 
is  prior  and  paramount  to  the  claim  and  set- 
off of  the  said  plaintiffs  herein  or  the  said 
defendants  R.  H.  Maxwell,  Frank  Sharpe, 
and  Thomas  Ross." 

The  second  and  third  assignments  of  error 
refer  to  the  right  of  plaintiffs  In  error  to 
have  the  amount  due  them  set  off  as  against 
any  sum  ascertained  to  be  due  defendants  In 
error  as  damages  upon  the  attachment  bond. 
In  the  case  of  Raymond  v.  Greene  (Neb.)  10 
N.  W.  709,  It  was  held  by  this  conrt  that. 
In  an  action  upon  an  undertaking  in  attach- 
ment, a  claim  due  from  the  plaintiff  In  such 
action  to  the  principals  in  the  bond  was  a 
proper  subject  of  set-off,  and  this  seems  de- 
cisive of  the  question  raised  In  regard  to  the 
set-off  in  the  case  at  bar;  and,  in  accordance 
with  the  mle  then  announced,  the  claim  of 
plaintiffs  in  error  was  a  competent  set-off. 

The  only  further  point  raised  by  the  assign- 
ments of  the  petition  In  error  which  is  argued 
Is  in  relation  to  the  action  of  the  court  by 
which  It  declared  and  established  the  lien  of 
the  attcaneys  tot  the  defendants  in  error  par- 
amount and  superior  to  the  set-off  of  plain- 


tiffs in  error.  The  Hen  of  an  attorney  for 
compensation  Is  provided  for  in  section  8,  c. 
7,  p.  90,  Comp.  St  1893,  as  follows:  "An  at- 
torney has  a  Hen  for  a  general  balance  of 
compensation  upon  any  papers  of  his  client 
which  have  come  Into  his  possession  in  the 
course  of  his  professional  employment;  upon 
money  in  his  hands  belonging  to  his  Client 
and  in  the  bands  of  the  adverse  party  in  an 
action  or  proceeding  in  which  the  attorney 
was  employed  from  the  time  of  giving  notice 
of  the  lien  to  that  party."  This  court  consid- 
ered the  right  to  a  lien  conferred  upon  at- 
torneys by  the  section  of  our  statutes  just 
quoted  In  the  case  of  Boyer  v.  Clark,  3  Neb. 
161,  cited  by  counsel  for  defendants  in  error 
in  support  of  their  position  In  this  case.  The 
case  referred  to  was  an  action  to  set  off  a 
judgment  in  favor  of  Boyer  against  one  in  fa- 
vor of  Clark.  McCandless,  who,  as  attorney 
for  Clark,  had  obtained  the  judgment  In  his 
favor  Involved  in  the  action,  claimed  a  lien 
on  the  Judgment  for  the  compensation  for  bis 
services  in  securing  it,  and  also  its  assign- 
ment to  him.  In  relation  to  the  lien  of  an 
attorney.  It  was  then  stated  as  a  general  rule 
of  law  that  "the  lien  of  an  attorney  upon  a 
Judgment  obtained  by  blm,  to  the  extent  of 
his  reasonable  fees  and  disbursements,  Is  par- 
amount to  any  rights  of  the  parties  in  suit 
or  to  any  set-off."  In  support  of  the  rule 
announced,  the  learned  Judge  who  wrote  the 
opinion  cited  the  case  of  Shapley  v.  Bellows, 
4  N.  H.  353,  in  which  the  parties  had  exe- 
cutions upon  Judgments  in  the  hands  of  the 
sheriff,  their  rights  relative  to  the  executions 
being  such  that,  under  a  statute  of  the  state 
of  New  Hampshire,  either  party  was  enti- 
tled to  have  oas  execution  set  off  against  the 
other  by  the  officer.  An  attorney  had  a  lien 
upon  one  of  the  Judgments— the  basts  for  one 
of  the  executions— for  his  fees  and  disburse- 
ments in  the  suit  In  which  It  was  obtained. 
It  was  held  In  respect  to  the  lien  of  the  attor- 
ney that  "an  attorney  has  a  lien  upon  a  Judg- 
ment to  the  extent  of  his  fees  and  disburse- 
ments In  the  suit  In  which  It  was  obtained, 
and  this  right  of  lien  is  paramount  to  any 
right  of  the  parties  in  the  suit  to  have  mutual 
executions  against  each  other  set  off  one 
against  the  other."  The  rule  established  by 
this  court  in  Boyer  v.  Clark  has  been  fol- 
lowed In  Ward  v.  Watson,  27  Neb.  768,  44  N. 
W.  27,  Griggs  V.  White,  5  Neb.  467,  and  Rice 
V.  Day,  33  Neb.  204,  49  N.  W.  1128,  and  stat- 
ed with  approval  in  some  other  cases  in  this 
court,  but  they  have  been  causes  in  which  it 
was  sought  to  have  one  Judgment  set  off 
against  another,  and  as  to  one  of  which  Judg- 
mmts  the  Hen  of  an  attorney  for  fees  had  at- 
tached, or  where  the  rights  of  an  attorney  in 
an  action  to  a  lien  for  compensation  due  him 
for  services  therein  on  money  in  the  hands  of 
the  adverse  party,  and  which  was  the  subject 
of  the  litigation,  and  who  had  given  the 
proper  notice  of  his  lien  for  his  fees  In  the 
action,  under  certain  circumstances,  to  be  per- 
mitted to  become  a  party  to  the  suit,  and  con- 
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tlnue  the  litigation  to  final  determination  or 
Judgment,  so  that  the  amonnt  due  bis  client 
might  be  ascertained  and  bis  Hen  be  enforced, 
was  to  be  determined;  and  in  none  of  the 
cases  presented  In  this  court  in  which  the 
right  of  an  attorney  to  a  Hen  for  his  fees  was 
considered  and  adjudicated  was  the  question 
in  the  case  at  bar  discussed  or  settled.  By 
our  statute,  an  attorney  is  accorded  a  lien 
"for    a    general    balance    of    compensation 

•  •  *  up<Hi  money  *  •  •  in  the  hands 
of  the  adverse  party  In  an  action  or  proceed- 
ing in  which  the  attorney  was  employed, 
from  the  time  of  the  giving  of  notice  of  the 
Hen  to  that  party."  What  money  Is  in  the 
hands  of  the  adverse  party  is  the  subject- 
matter  of  the  litigation,  and  to  be  ascertained 
by  the  final  determination  of  it  and  the 
court's  judgment  The  amount,  apparently, 
on  which  It  Is  claimed,  is  in  the  hands  of  the 
adveren  party,  and  must  be  liable  to  be  les- 
sened by  any  and  all  proper  and  available  de- 
fenses In  the  action.  It  can  be  no  more  than 
is  truly  owing  by  the  adverse  litigant,  for  no 
more  than  this  can  be  said  or  claimed  to  be  in 
his  hands  belonging  to  the  other  party;  and 
in  this  case,  having  determined  that  the  claim 
of  the  plaintiffs  in  error  was  a  proper  matter 
of  set-oCC  in  the  pending  action,  it  was  availa- 
ble as  a  defense  for  them,  and,  so  long  as  any 
part  of  It  remained  unextinguished  in  this 
suit,  there  could  be  no  money  In  the  bands 
of  plaintiffs  in  error  to  which  the  lien  of  the 
attorneys  could  attach.  "In  an  action  which 
is  subject  to  a  set-off,  and  which  Is  so  barred, 
the  attorney's  claim  for  services  must,  like 
the  plaintiff's  demand,  yield  to  a  set-off,  as 
it  would  to  any  other  available  defense  to 
the  action."  Robertson  v.  Shutt,  9  Bush, 
660.  "The  statute  (Code,  i  215)  provides  that 
an  attorney,  by  giving  the  proper  notice,  may 
have  a  lien  for  his  conlpensatlon  upon  money 
due  his  client  in  the  hands  of  the  adverse 
party,  In  an  action  or  proceeding  In  which 
the  attorney  claiming  the  Hen  was  employed. 

*  *  *  The  spirit  and  meaning  of  the  law 
is  that  the  attorney  may  have  a  lien  ui>on  the 
amount  which  Is  ultimately  found  to  be  due 
his  client.  Any  other  construction  of  the 
statute  would  be  obviously  Inequitable  and 
unjust"  Tiffany  v.  Stewart,  14  N.  W.  241, 
60  Iowa,  207.  See,  also,  NIcoU  v.  NIcoll,  10 
Wend.  446;  PoppleweU  v.  HIU  (Ark.)  18  S. 
W.  1054. 

The  Judgment  of  the  district  court  was  er- 
roneous, and  must  be  reversed,  and  the  case 
remanded.    Reversed  and  remanded. 


FIRST  NAT.  BANK  OP  IONIA  v.  MICHI- 
GAN TRUST  CO.  et  al. 
(Supreme  Court  of  Michigan.     April  26,  1805.) 
DVTIBS  o*  Tbostbb. 
A  provision  In  a  deed  of  trust  aathorizing 
the  tniBtse  to  borrow  money  to  pay  off  certain 
enumerated  liens  od  the  property  conveyed,  and 
to  repay  the  money  so  norrowed  "out  of  any 
money  that  may  come  into  his  hands  as  trus- 


tee," Tested  in  such  trustee  a  power,  to  be  exer- 
cised in  his  discretion,  for  the  preservation  of 
the  estate,  and  did  not  entitle  the  holders  of  the 
Uens  named  to  require  the  trustee  to  apply  to  the 
payment  of  their  liens  money  received  from  an 
insurance  company  for  losses  on  property  convey- 
ed by  the  deed. 

Appeal  from  circnit  court,  Ionia  coonty,  In 
chancery;   Frank  D.  M.  Davis,  Judge. 

Action  by  the  Etrst  National  Bank  of  Ionia 
against  the  Mlclilgan  Trust  C!ompany  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

Vernon  H.  Smith  and  Thomas  F.  McGany, 
for  appellant  Fletcher  &  Wanty,  for  appellee 
Michigan  Trust  Co. 

McGRATH,  0.  J.  In  November,  1892,  the 
Lansing  Lumber  Company  was  Indebted  to 
complainant  in  the  sum  of  $35,000,  and,  to  se- 
cure the  payment  thereof,  executed  to  com- 
plainant a  deed  of  certain  lands  In  Clare  and 
Gladwin  counties.  In  May,  1893,  the  Lansing 
Ltunber  Company  executed  to  the  Michigan 
Trust  Company  a  deed  of  all  Its  property  in 
trust  for  the  payment  of  the"  interest  and 
principal  of  certain  bonds  then  and  there  is- 
sued to  the  creditors  of  said  Lansing  Lumber 
(Company.  Subsequently  the  AClchlgan  Trust 
Company  received  a  large  sum  of  money  from 
insurers  of  certain  property  which  had  been 
destroyed  by  fire.  Complainant  files  its  bill 
to  compel  the  trust  company  to  apply  the 
moneys  so  received  to  the  payment  of  Its 
debt  and  relies  upon  certain  provisions  In  the 
deed  from  the  Lansing  Lumber  Company  to 
the  Michigan  Trust  Company,  which  are  as 
follows:  "It  is  further  understood  that  cer- 
tain of  the  lands  embraced  In  this  Indenture, 
and  intended  to  be  hereby  conveyed,  are  al- 
ready held  by  certain  creditors,  by  vlrtne  of 
a  trust  deed,  as  a  security  for  indebtedness 
herein  mentioned,  and  that  certain  other  of 
the  lands  herein  contained  are  held  by  said 
company  by  virtue  of  certain  land  contracts, 
upon  which  a  portion  of  the  purchase  money 
remains  to  be  paid.  And  It  Is  expressly 
agreed  that  said  trustee  herein  is  hereby  au- 
thorized and  empowered  to  advance  or  bor- 
row money  to  pay  off  the  money  remaining 
unpaid  on  said  land  contracts,  and  the  money 
that  is  secured  by  the  said  trust  deed,  in  or- 
der that  the  title  to  all  said  property  may  be 
fuUy  vested  In  said  trustee,  free  of  all  in- 
cumbrances, for  the  uses  and  purposes  of 
this  trust,  and  for  the  better  security  of  the 
holders  of  bonds  hereunder  issued.  And  the 
said  party  of  the  second  part  is  hereby  au- 
thorized and  empowered  to  pay  off  the  money 
so  borrowed  or  advanced,  with  the  interest 
thereon,  to  perfect  the  title  to  said  lands,  or 
release  the  same  from  existing  liens,  out  of 
any  money  that  may  come  into  its  hands  as 
trustees,  before  applying  any  to  the  payment 
of  bonds  hereunder  Issued;  and  these  pres- 
ents shall  Inure  as  a  security  for  the  same. 
It  Is  expressly  understood  and  agreed  that  the 
net  Income  from  the  business  of  the  said 
Lansing  Lumber  Co.  shall  be  applied,  as  fast 
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as  received,  to  the  payment  of  the  principal 
and  interest  of  said  bonds,  in  their  proper 
order,  nntll  the  said  bonds  are  all  paid.  •  •  • 
After  a  sufficient  sum  has  been  set  aside  by 
the  trustee  to  pay  cvirrent  expenses  of  the 
company,  and  the  Interest  on  its  bonds  tor 
the  current  half  year,  and  after  the  debts 
which  are  liens  upon  the  property  are  paid, 
all  the  surplus  Income  of  said  company  shall 
be  applied  to  the  payment  and  retirement  of 
the  bonds  issued  hereunder."  Defendants  de- 
murred, and  the  case  comes  here  on  appeal 
from  a  decree  sustaining  the  demmxer  and 
dismissing  the  bill. 

We  think  it  dear,  from  the  face  of  the  deed 
to  the  Michigan  Trust  Company,  that  the 
authority  glyen  to  the  trustee  to  pay  off  the 
liens  on  portions  of  the  land  conveyed  was 
not  designed  as  a  further  security  to  the  hold- 
ers of  these  liens,  but  was  a  power  to  be  ex- 
ercised. In  the  Judgment  of  the  trustee,  for  the 
conservation  of  the  estate,  and  for  the  benefit 
of  the  general  creditors.  The  judgment  must 
therefore  be  affirmed,  with  costs  to  defend- 
ant   The  other  Justices  concurred. 


PBOPLB  V.  8HBPPIBLD. 
(Supreme  Court  of  Michigan.  April  26,  1805.) 
ISDECEST  Assault. 
Where  H  appears  from  the  evidence  in  a 
prosecntion  under  3  How.  Ann.  St  i  9314b,  for 
assaulting  a  female  child  under  14  years  of  age, 
and  taking  improper  liberties  with  her  person, 
that,  while  defendant  put  his  arm  round  her 
waist,  he  did  not  take  any  liberties,  an  instruc- 
tion that  he  might  be  convicted  of  an  assault  is 
error. 

Error  to  circuit  court,  Barry  county;  Clem- 
ent Smith,  Judge.  < 

Defendant  was  found  guilty  of  an  assault 
npon  a  female  child,  and  brings  error.  Re- 
versed. 

Lowden  &  Barrell,  for  appellant  Pred  A. 
Maynard,  Atty.  Gen.,  and  James  A.  Sweezey, 
Pros.  Atty.,  for  the  People. 

McURATH,  0.  J.  This  Is  a  prosecution  un- 
der 3  How.  Ann.  St.  §  9314b,  which  provides 
that  "if  any  male  person  or  persons  over  the 
age  of  fourteen  years  shall  assault  a  female 
child  under  the  age  of  fourteen  years,  and 
shall  take  Indecent  and  Improper  llba^ies 
with  the  person  of  such  child,  without  com- 
mitting or  intending  to  commit  the  crime  of 
rape  upon  such  child,  he  shall  be  deemed," 
etc.  The  court  Instructed  the  Jury  that  It 
would  be  legally  competent  for  them  to  con- 
vict respondent  of  an  assault  and  battery,  It 
being  a  lesser  offense,  and  included  in  the  one 
with  which  respondent  Is  charged;  and  the 
jury  found  the  defendant  guilty  of  assault  and 
battery.  The  charge  of  the  court  was  erro- 
neous, and  the  verdict  cannot  stand.  The 
girl's  testimony  tended  clearly  to  show  that 
respondent  was  not  guilty  of  any  improper 
liberties.  Sbe  testified  that  all  respondent 
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lid  or  attempted  to  do  was  to  put  his  arm 
around  her  waist,  and  that  no  offer  or  threat 
to  take  or  request  to  be  allowed  to  take  any 
other  liberties  with  her  person  was  made  by 
■defendant.  Two  young  men  testified  that 
they  saw  the  pair  sitting  on  the  ground;  that 
defendant's  arm  was  around  the  girl,  and 
that  his  other  hand  was  under  her  clothes; 
that,  at  all  events,  they  did  not  see  the  other 
hand.  There  was  no  middle  ground  here. 
The  defendant  was  either  guilty  as  charged, 
or  the  Jury  have  lieen  allowed  to  find  that  an 
act  not  unlawful  in  itself  constituted  an  as- 
sault. Such  mere  familiarity,  participated  Id 
and  consented  to  by  the  child,  in  the  absence- 
of  Indecent  and  Improper  liberties,  between  a 
man  over  SO  years  of  age  and  a  girl  under  14,. 
who  have  been  Intimate  and  frequently  in 
each  other's  company,  does  not  constitute  an 
assault  An  assault  involves  "every  attempt 
or  offer,  with  force  or  violence,  to  do  a  c<h> 
poral  hurt  to  another."  Drew  v.  Comstock, 
57  Mich.  176,  28  N.  W.  721.  Rape  upon  a 
female  14  years  of  age  and  upward  involves 
an  assault  vrlth  intent  an  assault  and  battery, 
and  an  assault  The  assault  must  be  shown 
to  have  been  committed.  It  is  included  in 
the  major  offense,  and  la  a  necessary  ingredi- 
ent thereof.  Each  element  going  to  make  up- 
the  greater  offense  is  In  itself  a  statutory  of- 
fense. In  tliat  class  of  cases  it  has  frequent- 
ly been  held  that  the  Jury  may  convict  of  the- 
lesser  offense.  Carnal  knowledge  and  abuse- 
of  a  girl  under  14  years  of  age  Is  a  statutory- 
offense,  although  she  consents. 

People  V.  Courier,  79  Mich.  366,  44  N.  W- 
571,  People  v.  Miller,  96  Mich.  119,  55  N.  W. 
675,  and  People  v.  Abbott,  97  Mich.  484,  5« 
N.  W.  862,  were  prosecutions  under  How. 
Ann.  St  I  9094.  In  the  first  case  it  was  In- 
sisted that  the  offense  bad  not  been  complet- 
ed, but  the  court  held  that  penetration  was 
not  necessary;  that  force,  against  the  will  of 
the  child,  was  not  a  necessary  elem«it  of  the- 
crime;  that  sexual  intercourse  was  sufficient;. 
and,  if  an  assault  is  made  with  tluit  design,, 
the  assaulter  is  guilty  of  an  assault  with  In- 
tent to  commit  the  crime.  In  the  Miller  Cas& 
respondent  was  convicted  of  an  assault  with. 
Intent  to  commit  the  act  although  the  peo- 
ple's evidence  was  to  the  effect  that  the  of- 
fense charged  had  been  committed,  and  re- 
spondent denied  even  an  attempt  In  the- 
Abbott  Case  actual  sexual  Intercourse  was- 
shown  and  found.  Each  of  these  cases  in- 
volved, as  a  lesser  crime,  the  offense  charged 
in  the  present  case,  and  the  testimony  em- 
braced that  offense.  In  the  Courier  Case  it 
Is  said:  "If  Indecent  llt>ertles  are  taken  with- 
the  child,  with  no  Intent  to  have  sexual  in- 
tercourse, It  Is  punishable  as  an  assault."" 
The  statute  In  the  present  case  aims  at  Inde- 
cent and  Improper  liberties  with  the  person 
of  the  child.  It  is  in  and  of  Itself  the  lesser 
offense  In  the  categoiy  of  offenses  committed 
with  consent  When  applied  to  a  case  where 
an  assault  Is  not  associated.  It  Involves  no 
other   statutory    offense.     Indeed.    It    l»  th« 
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statute  which  glTee  to  the  act  constituting 
the  offense  the  character  of  an  assault  In 
People  V.  Hicks,  98  Mich.  86,  66  N.  W.  1102, 
the  act  was  done  against  the  protest  of  the 
child;  hence  inrolved  an  assault  independ,- 
ent  of  this  statute.  The  Judgment  Is  re- 
versed, and  the  respondent  discharged. 

GRANT,  J.,  did  not  sit    The  other  Justices 
concurred. 


AUI.TMAN,  MILLER  &  C50.  ▼.  KNAPP. 
(Supreme  Court  of  Michigan.    April  30,  1895.) 
Sals— Waiver  of  Wakhamtt— Acceptajicb. 
In  an  action  for  the  price  of  a  machine 
warranted  to  be  perfect,  it  appeared  that  it  was 
upon  delivery  found  to  be  deiectire,  and  plain- 
tiff's agent  promised  to  remedy  the  defect,  and 
requested  defendant  to  use  it    Defendant  used 
ithe  machine  one  day,  but  it  was  never  remedied, 
.-and  defendant  refused  to  pay  for  it.    Held,  that 
-such  use  of  the  machine  was  not  an  acceptance, 
/nor  a  waiver  of  a  right  to  a  perfect  machine. 

Error  to  circuit  court,  Graad  Traverse 
<«ounty;   Hoacoe  L.  Ciorbltt,  Judge. 

Action  by  Aultman,  Miller  &  Co.  against 
Henry  Knapp  for  the  price  of  a  mowing  ma- 
chine. From  a  verdict  for  defendant,  plain- 
tiff brings  error.    Affirmed. 

Umlor  &  Pulclpher,  for  appellant  Pratt 
&  Davis,  for  appellee. 

LONO,  J.  Defendant  purchased  a  mow- 
ing machine  of  plaintiff  through  its  agent, 
Mr.  Dobson.  The  order  given  for  the  ma- 
chine contained  the  following  warranty  and 
Agreement,  signed  by  plaintiff:  "The  Buck- 
«ye  machine,  for  which  the  within  order  Is 
given.  Is  warranted  to  be  well  made,  of  good 
material,  and,  if  properly  managed,  to  do 
good  work.  The  purchaser  shall  have  one 
day  in  the  harvest  field  to  give  it  a  fair 
trial,  and  agree  to  see  that  the  machine  is 
properly  managed.  In  case  the  machine 
does  not  do  good  work,  the  purchaser  is  to 
give  written  notice,  both  to  the  agent  from 
whom  he  received  the  machine  and  to  Ault- 
man, Miller  &  Co.,  Akron,  Ohio,  stating 
wherein  it  falls,  and  shall  allow  reasonable 
time  to  get  to  it  and  remedy  the  defects, 
if  any;  and  the  purchaser  shall  render  nec- 
«SBary  and  friendly  assistance  to  the  per- 
son sent  to  look  after  the  machine,  and  shall 
furnish  suitable  team  for  making  further 
test  of  the  machine,  and,  if  it  cannot  be 
made  to  do  good  work,  he  shall  return  it  to 
the  place  where  he  received  It,  free  of 
«bnrge.  In  as  good  condition  as  when  receiv- 
ed, excepting  natural  wear,  and  a  new  ma- 
chine will  be  given  In  Its  place,  or  the  mon- 
ey will  t>e  refunded.  Continued  possession 
of  the  machine,  or  failure  to  give  notice  as 
above,  shall  be  conclusive  evidence  that  the 
machine  tills  the  warranty;  and  no  one 
has  any  authority  to  change  this  warranty 
In  any  manner  whatever."  Plaintiff  gave 
evidence  tending  to  show  that  the  defendant 


received  the  machine  at  Elngsley  station, 
took  It  home,  and  set  It  up,  and  that  a  few 
days  thereafter  plaintiff's  agent  went  to  bis 
place,  and  assisted  him  in  putting  it  up. 
At  that  time  the  defendant  noticed  a  cnA 
In  the  casting  that  regulates  the  tilting,  and 
called  Mr.  Dobson's  attention  to  It,  who  re- 
plied that  It  was  not  sufficient  to  Injure  the 
machine  in  any  way;  that  he  should  go 
on  and  use  it,  and.  If  it  ever  broke  or 
troubled  him,  to  let  him  (Dobson)  know,  and 
he  would  replace  it  with  a  new  one.  It  ap- 
pears that  the  defendant  tried  it  for  one 
day,  and,  as  defendant  admits,  found  It  to 
work  well,  except  that  it  was  broken.  He 
then  set  It  aside,  and  never  used  it  again. 
This  was  in  June.  Defendant  gave  testi- 
mony upon  the  trial  tending  to  show  that,  at 
the  time  Dobson  came  to  put  the  machine  in 
order,  he  told  him  he  could  not  accept  It  as 
It  was.  Defendant  testified:  "I  told  him  I 
would  not  receive  the  machine  until  It  was 
made  right,  and  he  stated:  'You  go  on  and 
use  It,  and.  If  it  ever  bothers  you,  I  will  re- 
place any  piece.'  I  says:  That  won't  do. 
If  I  go  to  the  fields  with  the  hands  to  work, 
it  will  trouble  me  more  than  the  whole 
thing  is  worth.  I  will  not  accept  it  till  it  is 
fixed  at  once.'  I  tried  the  machhie  a  day. 
She  satisfied  me  on  the  work  part,  but  not 
on  the  breakage."  No  new  piece  was  ever 
furnished  for  the  machine  in  place  of  the 
broken  part  Mr.  Dobson  called  on  the  de- 
fendant In  September  to  have  him  sign  notes 
for  the  machine,  but  this  was  never  done. 
The  court  Instructed  the  Jury  substantially 
that  if  the  machine  was  well  made,  and  of 
good  material,  and,  when  properly  managed, 
did  good  work,  they  should  find  a  verdict  for 
the  plaintiff;  but  If  It  was  not  a  perfect  ma- 
chine, and  did  not  come  within  the  warranty, 
but  was  cracked  and  defective,  the  plaintiff 
could  not  recover  till  it  had  delivered  wlthhi 
a  reasonable  time  a  perfect  machine,  or  had 
remedied  the  defect  The  Jury  returned  a 
verdict  In  favor  of  defendant 

It  Is  insisted  by  plaintiff:  (1)  That  the  de- 
fendant, under  the  plea  of  the  general  Issue, 
could  not  show  a  breach  of  the  warranty;  (2) 
that,  because  the  defendant  accepted  and 
gave  the  machine  a  trial  after  calling  the  at- 
tention of  Mr.  Dobson  to  the  defect,  by  so 
doing  he  lost  his  right  to  refuse  to  take  the 
machine  because  of  the  breach  of  the  war- 
ranty, and  that  he  Is  therefore  liable  for  the 
purchase  price;  (3)  that  the  defendant  should 
have  notified  the  plaintiff  or  his  agent  within 
a  reasonable  time  after  testing  the  machine, 
stating  wherein  the  machine  failed  to  work, 
and  of  his  refusal  to  accept  It;  (4)  that  de- 
fendant failed  to  return  the  machine,  and 
that  he  cannot  retoln  the  possession,  and  then 
set  up  the  breach  of  the  warranty  In  an  action 
to  recover  the  price. 

There  might  be  some  force  In  these  conten- 
tions If  there  had  ever  been  an  acceptance  of 
the  machine  under  the  order,  and  In  reliance 
upon  the   warranty.     But   It  appean    that 
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when  the  machine  was  delirered  to  the  de- 
fendant, It  was  defective.  The  attention  of 
platntlfTs  agent,  it  Is  admitted,  was  called 
to  this  defect.  Plaintiff  conteuds  that  the  de- 
fendant was  to  use  the  maclilue.  aud.  If  the 
defective  part  gave  out,  he  would  furuiah  a 
new  piece  In  its  place,  and  that  this  amount- 
ed to  an  acceptance.  It  appears  that  the 
plalntitTs  agent  went  to  the  defendant's 
place  In  September,  and  there  learned  that 
the  defendant  refnsed  to  take  the  machine  or 
use  It  He  attempted  to  make  a  settlement 
and  get  the  defendant's  notes,  and  admits 
that  defaidant  refnsed  to  settle.  He  also 
admits  that  thereafter  the  plaintiff  company 
sent  him  a  new  piece  to  supply  the  defective 
part,  but  that  he  never  tendered  it  to  the  de- 
fendant, or  advised  him  that  be  had  it,  but 
commenced  suit  to  enforce  the  payment  of 
the  machine.  On  the  other  hand,  defendant 
contends  that  he  never  accepted  the  machine, 
t>ecause  it  was  defective,  and  that,  when  the 
plaintiff's  agent  came  to  him  first,  he  told 
him  he  would  not  accept  it.  The  defendant, 
on  the  trial,  was  not  relying  upon  the  war- 
ranty as  a  defense  to  the  action.  He  was  re- 
lying upon  the  contract  to  have  delivered  to 
him  a  perfect  machine  before  be  was  com- 
pelled to  accept,  and,  not  having  accepted  It, 
lie  was  not  compelled  to  receive  and  pay  for 
It  until  it  was  made  perfect  In  this  view  of 
the  case,  the  charge  was  more  favorable  to 
the  plaintiff  than  it  was  entitled  to  under  the 
defendant's  theory,  for  It  appeared  conclu- 
sively that  no  effort  had  ever  been  made  to 
i-emedy  the  defect  If  the  jury  believed  the 
testimony  of  the  defendant  that  he  refused  to 
accept  the  machine,  it  would  have  been  their 
duty,  under  a  charge  to  that  effect  to  return 
a  verdict  in  his  favor,  as  he  could  not  be  com- 
pelled to  accept  and  pay  for  an  article  con- 
fessed to  be  Imperfect  and  not  in  compliance 
with  the  contract  The  questions  raised  by 
counsel  for  the  plaintiff  were  therefore  wholly 
immaterial  to  the  case,  and,  under  the  facts 
presented  and  the  theory  upon  which  the  case 
was  tried,  need  not  be  considered  here.  The 
judgment  most  be  affirmed.  The  other  Jus- 
tices otmcurred. 


HART  ▼,  BOARD  OF  SUP'RS  OP  GBNB- 

SBE  COUNTY. 
(Supreme  Court  of  Michigan.  April  80,  189S.) 
CoDHTiBS — Liabilities  vok  Fisn  Cbctbs. 
3  How.  Ann.  St.  g  2155,  nroviding  that  a 
saperTisor  of  a  township,  on  order  of  the  board, 
«hall  cause  the  owner  of  a  dam  to  constmct  a 
fish  chute,  the  expense  thereof  to  be  audited  and 
allowed  by  the  board,  a  county  must  pay  for  fish 
chntn  constructed  by  owners  of  dams  within  its 
borders. 

Certiorari  to  circuit  court,  Genesee  coun- 
ty; Charles  H.  Wlsner,  Judge. 

Action  by  Orin  Hart  against  the  board  of 
fiupervlsors  of  Genesee  county  for  building 
A  fish  dam  as  provided  In  section  2155,  3 
How.  Ann.  St.   From  an  order  directing  that 


a  writ  of  mandamus  be  issued  against  the 
board  to  compel  payment  it  brings  certio- 
rari.   Affirmed. 

George  F.  Brown,  for  api)ellant  DHtand 
&  Carton,  for  appellee. 

HOOKER,  J.  Relator  was  the  owner  of  a 
dam  at  Flushing,  upon  the  Flint  river.  Upon 
the  petition  of  a  requisite  number  of  resident 
taxpayers  and  freeholders,  the  respondent 
at  Its  October  session,  adopted  the  following 
resolution:  "Whereas,  the  dams  In  the  Flint 
river  known  as  the  Flushing  dam,  the  F.  R. 
Lewis  dams  In  Flint  township  and  the 
Fourth  Ward,  and  the  Hamilton  dam,  of 
this  city,  were  swept  away  by  the  fiood 
last  April,  and  the  owners  of  said  dams  hav- 
ing been  duly  and  legally  notified  to  put  in 
flsh  chutes  In  said  dams  when  the  same 
were  being  built:  Therefore,  be  it  resolved, 
that  the  prayer  of  the  petitioners  be  granted, 
and  the  prosecuting  attorney  be  instructed 
to  enforce  the  law  regulating  the  construc- 
tion and  maintenance  of  flsh  chutes  In 
streams  of  the  state  of  Michigan."  In  1895 
the  relator  filed  his  claim  for  $263.63  for  ma- 
terial and  labor  in  constructing  a  fish  chute 
in  said  dam,  and,  the  same  being  disallowed, 
he  filed  his  petition  in  the  circuit  court,  pray- 
ing a  mandamus  against  respondent  to  com- 
pel payment  and,  upon  its  being  ordered, 
the  proceeding  was  brought  to  this  court  by 
certiorari.  Respondent's  answer  admits  the 
petition  by  14  freeholders,  and  the  order  that 
the  chute  be  constructed,  that  said  chute 
was  built  by  the  relator,  and  that  respond- 
ent refused  to  allow  his  claim  therefor. 
It  states  that  the  spring  freshet  of  1894 
carried  off  the  dam,  and  that  while  the 
dam  was  out,  and  before  the  relator  com- 
menced to  rebuild  it  notice  was  served  upon 
him  by  the  prosecuting  attorney  and  the  su- 
pervisor of  Flushing  that  when  he  rebuilt 
the  dam  he  must  place  a  flsh  chute  therein, 
but  that  he  rebuilt  the  dam  without  the  chute, 
and  that  in  June,  1801,  he  was  arrested  for 
obstructing  the  river  by  a  dam  without 
building  a  chute,  and  taken  before  a  Justice, 
by  whom  he  was  discharged,  upon  his  agree- 
ing to  pay  the  costs  and  build  the  chute. 
After  building  the  chute,  relator  filed  this 
claim. 

3  How.  Ann.  St  f  2155,  provides:  "The  su- 
pervisor of  each  township  Is  hereby  made 
Inspector  of  dams  In  his  township  during 
his  term  of  office,  and  it  shall  be  his  duty, 
upon  the  application  of  twelve  freeholders 
in  his  township,  to  lay  their  application  be- 
fore the  board  of  supervisors  at  their  next 
regular  meeting,  and  upon  the  approval  of 
said  board,  he  shall  cause  to  be  constructed 
by  the  owner  of  said  dam  a  fish  chute,  or 
ladder,  as  provided  by  the  terms  of  this  act 
the  expense  thereof  to  be  audited  and  al- 
lowed by  said  board  of  supervisors,  and 
paid  out  of  the  general  or  contingent  fund 
of  said  county.  It  shall  be  the  duty  of  the 
supervisor  to  prosecute,  in  the  name  of  tlit; 
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people,  with  tbe  aid  of  the  prosecuting  at- 
torney of  his  county,  in  all  cases  where  this 
law  is  not  complied  with.  The  supervisor 
shall  be  paid  out  of  the  contingent  fund  of 
the  county  the  sum  of  two  dollars  for  erery 
day  actually  spent  in  the  inspection  of  dams 
in  his  township,  or  while  actually  employed 
or  engaged  in  the  prosecution  of  any  suit 
under  this  act,  to  be  allowed  and  paid  by 
the  board  of  supervisors."  It  is  argued  on 
behalf  of  the  respondent  that  this  section 
does  not  Impose  upon  the  public  the  burden 
of  paying  the  expense  of  building  the  chute, 
but  only  the  compensation  of  the  inspector 
of  dams;  but  we  think  the  statute  clearly 
indicates  that  the  board  should  audit  and 
allow  the  reasonable  expense  of  building 
the  chute.  The  order  of  the  circuit  Judge 
must  be  affirmed,  with  costs.  The  other  Jus- 
tices concurred. 


ORRIS  V.  KBMPTON. 
(Supreme  Court  of  Michigan.    4prU  30.  1895.) 

jcrisdiction  or  jostick  —  issub  as  to  titlb  to 
Land. 
Where  the  declaration  in  trespass  q.  c.  f. 
before  a  justice  states  that  defendant  pntprel 
"the  lands  and  premises  of  the  said  plaintiff, 
situated,"  etc.,  and  plaintiff,  not  having  been  hi 
actual  possession,  seeks  to  prove  title  in  himself, 
the  issue  of  title  Is  invoived.  and  the  justice  can- 
not refuse  to  certify  the  case  to  the  circuit  court. 

Error  to  circuit  court,  Berrien  county;  Or- 
ville  W.  Coolidge,  Judge. 

Trespass  q.  c.  f.  before  a  Justice  by  John 
Orris  against  Lester  Kempton.  From  a  Judg- 
ment of  the  circuit  court  reversing  the  judg- 
ment of  the  Justice  court,  plaintiff  brings  er- 
ror.   Affirmed. 

George  W.  Skinner,  for  appelhint  O.  M. 
Van  KIper  (Lawrence  C.  Fyfe^  of  counsel;,  for 
aitpeliee. 

HOOKER,  J.  PlalnUff  brought  trespass 
quare  clausum  in  Justice  court  The  declara- 
tion was  in  writing,  and  charged  that  the 
defendant,  "with  force  and  arms,  the  lands 
and  premises  of  the  said  plaintiff,  sittiate," 
etc.,  "and  known  as  tbe  northwest  quar- 
ter of  the  northeast  quarter  of  section  elev- 
en," etc.,  "broke  and  entered,"  etc  The  de- 
fendant pleaded  the  general  issue.  To  prove 
his  cause  of  action,  tbe  plaintiff  testified 
tliat  he  was  the  owner  of  the  land  de- 
scribed, and  had  been  in  actual  possession  of 
the  same  for  19  years;  that  there  is  a  high- 
way on  the  north  boundary  line  of  said  prem- 
ises; that  the  trespass  consisted  in  defend- 
ant's drawing  a  load  of  dirt,  by  direction  of 
the  highway  commissioner,  from  within  the 
limits  of  tbe  public  highway  upon  said  prem- 
ises. The  defendant  then  asked  the  Justice 
to  certify  the  case  to  the  circuit  court  upon 
the  ground  that  title  to  land  was  brought  in 
question  by  the  plaintiff.  Judgment  for  the 
plaintiff  was  reversed  upon  certiorari  by  the 


circuit  court,  and  the  plaintiff  brings  It  to 
this  court  by  writ  of  error.  It  seems  to  be 
conceded  that  the  dirt  was  taken  from  an 
existing  public  highway.  Under  the  case  of 
Ostrom  v.  Potter  (Mich.)  62  N.  W.  170,  plain- 
tiff was  not  in  the  actual  possession  of  the 
land  when  the  trespass  was  committed,  and 
it  was  held  that  he  could  only  recover  by 
showing  that  he  had  title  to  tbe  premisi-s. 
Plaintiff's  aswer  to  this  is  that  the  declara- 
tion averred  title,  but  we  think  there  is  no 
force  in  this.  It  nowhere  states  that  he 
was  owner  of  the  preitaises,  in  tee  or  other- 
wise. It  might  as  well  have  followed  the 
usual  form,  by  stating  that  defendant  broke 
and  entered  the  close,  as  to  have  used  the 
terms  "lands  and  premises,"  while  givhig  the 
description  only  tended  to  identify  the  place. 
Tbe  plaintiff,  realizing  the  necessity,  sought 
to  prove  title  In  himself,  and,  defendant  not 
admitting  it,  the  case  should  have  been  certi- 
fied to  the  circuit  court.  The  judgment  of 
the  circuit  court  must  be  affirmed.  The  other 
Justices  concurred. 


HATHAWAY  et  al.  v.  JUDIE. 

(Supreme  Court  of  Michigan.    April  30.  1805.) 

Rbvibw  on  Appbal. 

A  verdict  rendered  on  evidence  creating  a 
direct  issue  of  fact  as  to  the  existence  of  tlie 
contract  sued  on  will  not  l>e  diBturl>ed  on  appeal, 
ju  the  absence  of  errors  of  law. 

Error  to  circuit  court,  CJasa  county;  Orville 
W.  Coolidge,  Judge. 

Action  by  Aaron  Hathaway  and  John  A. 
Llndsley  against  Frank  Judie.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

F.  J.  Atweil,  for  appellant  Charles  B. 
Sweet,  for  appellees. 

MONTGOMERY,  J.  This  case  was  once 
before  the  court  and  the  facts  as  they  oc- 
curred are  set  out  In  the  opinion  reported  in 
95  Mich.  241,  54  N.  W.  871.  It  waa  there 
held  tliat  the  question  of  whether  the  defend- 
ant was  in  fact  the  purchaser  of  the  lumber 
sued  for  was  a  question  for  the  Jury.  On  tbe 
second  trial  substantially  the  same  facts  were 
made  to  appear  on  the  part  of  the  plaintiff, 
but  defendant  took  the  stand,  and  denied  hav- 
ing made  any  arrangement  with  the  plaintiff' 
for  the  purchase  of  the  lumber,  and  was  to 
some  extent  corrol)orated  by  other  witnesses. 
There  was,  however,  a  direct  issue  of  fact. 
This  testimony  offered  by  the  defense  did  not 
change  the  legal  aspect  of  the  case.  Plaintiff 
still  had  the  right  to  take  the  verdict  of  the 
Jury.  The  court  submitted  the  question  to 
the  jury  under  a  fair  charge,  and  a  verdict 
was  found  sustaining  the  plaintiffs'  claim. 
No  error  was  committed,  and  the  Judgment 
will  be  aitirmed,  with  costs.  The  other  Jus- 
tices concurred. 
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In  re  CHANDLER. 

(Supreme  Court  of  Michigan.  May  7,  1895.) 
Disbarment  or  Attosnet— Prooedube. 
In  disbarment  proceedings  defendant  is 
entitled  to  have  the  evidence  examined  by  the 
court,  BO  as  to  receive  an  authoritative  deter- 
mitiHtion  of  the  falsity  of  the  charges. 

Disbarment  proceedings  in  the  matter  of  Al- 
bert Ik  Chandler.     Dismissed. 

Fred  A.  Maynard,  Atty.  Gen.,  and  Frank 
H.  Watson,  Pros.  Atty.,  for  petitioners.  Wm. 
M.  Kllpatrlck  and  O.  R.  Lyon,  for  respondent. 

PER  CURIAM.     The  respondent  Is  an  at- 
torney, licensed  to  practice  in  this  court,  and 
the  present  proceeding  is  based  upon  Informa- 
tion  furnished   to   the   Judge  of  the  circuit 
court  for  the  county  of  Shiawassee.     The  na- 
ttire  t)t  tlio  ch.irses  was  such  that  the  circuit 
Judge  could  not  have  done  less  than  to  direct 
an  examination  Into  the  facts  alleged.    This 
lias  been  had.     The  case  was  referred  to  a 
circuit    court    commissioner    of    Shiawassee 
county  to  take  testimony,  and  on  the  coming 
in  of  the  report  the  attorney  general  states 
that,  after  an  examination  of  the  case,  he  is 
satisfied  that  the  charges  are  not  sustained 
by  the  proofs.    We  have,  howeyer,  deemed  It 
due  both  to  the  court  and  to  Mr.  Chandler 
that  the  testimony  should  be  examined  by  the 
court.    The  reputation  of  an  attorney  for  in- 
tegrity and  fidelity  to  the  Interests  of  his  cli- 
ent constitutes  his  capital  in  business,  and 
where  such  reputation  is  assailed  it  is  his 
right  that  an  autliorltatlve  determination  of 
the  questions  of  fact  t>e  made  by  the  court. 
After  a  careful  examination  of  the  testlmouy, 
we  are  convinced  that  Mr.  Chandler  should 
be   fully  acquitted  of  the  charges.    The  pro- 
ceedings will  be  dismissed. 


PEOPLE  V.  PARSONS. 
(Supreme  Court  of  Michigan.     April  SO,  1895.) 

PB09BCOT10K   »OB    LaRCEXT— EVIDBSOB.r-CHARAC- 

TBR  or  Lbttbk— Remarks  or  Rbcipibmt— In- 

STBDCTIONS— PrESCMPTIOK  OV  IKNOOBKOB. 

1.  Defendant  sliipped  to  K.  a  package  con- 
taining the  bonds  alleged  to  have  been  stolen  by 
him,  and  also  wrote  a  letter  telling  K.  what  to 
do  with  the  package,  which  letter  K.  claimed  had 
b<>cn  destroyed  as  requested  therein.  Hdd,  that 
what  wag  said  by  K.  to  his  office  associates  in  re- 
gard to  the  disposition  of  the  paclfage.  and  what 
had  occurred  on  the  receipt  of  the  paclcage,  was 
admissible  as  tiearing  on  ute  character  of  the  iet- 
tor  K.  received. 

2.  Defendant's  statements  made  to  a  police 
officer  are  admissible  when  it  appears  that  de- 
fendant volunteered  the  statements,  and  that  no 
threats  or  inducements  were  held  out  to  him. 

3.  Where  larceny  from  a  vault  was  alleged 
to  have  been  committed  on  the  4th,  evidenee  of 
the  condition  of  the  vault  on  the  morning  of  the 
6th.  when  the  larceny  was  discovered,  is  admis- 
Bible. 

4.  Where  the  Jury  were  instructed  that  they 
mnst  be  satisfied  beyond  all  ronsnnable  donbt 
that  defendant  committed  the  offense  charged, 
be  was  not  prejudiced  by  an  omission  to  charge 
that  defendant  is  presumed  to  be  innocent,  the 


court  having  stated  m  the  presence  of  the  Joir 
that  nothing  could  be  presumed  against  defend- 
ant 

,5.  On  a  trial  for  the  larceny  of  Ixinds,  where 
there  is  no  contest  as  to  their  ownership  or  gen- 
uineness, it  is  sufficient  to  prove  that  they  were 
taken  without  the  consent  of  the  snrviving  part- 
ner of  the  firm  to  whom  they  had  l)eiongea,  or 
of  the  person  who  had  the  actual  possession, 
without  showing  that  no  consent  was  given  by 
the  executors  of  the  deceased  partners. 

6.  Instructions  requested  need  not  be  given 
in  the  language  of  the  requests,  provided  their 
substance  t>e  given,  so  fat  as  correct 

7.  An  instruction  that  if  P.  and  K.  were 
associated  in  planning  and  perpetrating  the  crime, 
that  fact  would  not  make  P.  the  less  guilty  be- 
cause K.  was  guilty,  is  correct  when  the  facts 
disclosed  by  the  record  justify  the  instruction. 

Error  to  circuit  court,  Saginaw  county;  Eu- 
gene Wllber,  Judge. 

Newell  B.  Parsons  was  convicted  of  lar- 
ceny, and  appeals.     Affirmed. 

Dan  P.  Foote  and  Trask  &  Smith,  for  ap- 
pellant. Fred  A.  Maynard,  Atty.  Gen.,  and 
B.  A.  ^now.  Pros.  Atty.,  for  the  People. 

McGRATH,  C.  J.  Respondent  was  convict- 
ed of  the  theft  on  the  4th  of  April,  1894,  from 
a  vault  In  the  office  of  Wells,  Stone  &  Co.,  at 
Saginaw,  of  463  bonds,  of  the  value  of  $1,000 
each,  issued  by  the  Cincinnati,  Saginaw  & 
Mackinac  Railroad  Company.  A.  W.  Wright, 
F.  C.  Stone,  and  C.  W.  Wells  had  composed 
the  copartnership  of  Wells,  Stone  &  Co. 
Stone  and  Wells  had  died.  A.  W.  Wright, 
of  Alma,  and  B.  E.  Wells,  of  Dulutb,  were 
Wells'  executors,  and  A.  W.  Wright  and  B. 
P.  Stone  and  Harriott  F.  Stone  were  Stone's 
executors.  The  business  was  being  continued 
by  Wright  on  behalf  of  all,  Edwin  P.  Stone 
having  charge  thereof.  Wright,  the  estate  of 
Weils,  and  the  estate  of  Stone  owned  the 
bonds.  Respondent  was  at  the  time,  and  had 
been  for  a  number  of  years,  the  trusted  book- 
keeper of  the  firm.  He  had  assisted  in  clip- 
ping the  January  coupons  from  the  bonds, 
and  knew  that  the  bonds  were  kept  In  a  tin 
box  In  the  vault  He  had  the  combination, 
a  key  to  the  inner  door  of  the  vault,  and  a 
key  to  the  tin  box.  On  the  morning  of  the 
6th  of  April  the  attention  of  the  proprietors 
was  called  by  Parsons  to  the  condition  of 
the  vault;  to  the  fact  that  the  combination 
lock  bad  been  removed  from  the  outer  door 
of  the  vault,  and  that  certain  books  and 
vouchers  which  were  in  the  vault  on  the  day 
before  had  been  taken.  It  was  at  this  time 
that  the  loss  of  the  bonds  was  discovered. 
The  people's  evidence  tended  to  show  that 
the  bonds  had  been  sent  by  Parsons,  by  ex- 
press, to  one  Knight,  at  Grand  Rapids,  with 
instructions,  by  mail,  to  "d^osit  them  in  two 
safety-deposit  vaults,  where  they  could  not 
be  found,  and  wire  me";  that  Knight  received 
the  bonds,  placed  them  In  one  safety-deposit 
vault,  and,  after  the  arrest  of  Parsons,  ex- 
posed the  whole  matter,  when  the  bonds  were 
recovered.  The  defense  was  that  Knight  and 
Parsons  had  been  very  intimate;  that  Knight 
had  frequently  visited  Parsons,  at  Saginaw, 
and,  upon  such  visits.  Knight  stopped  with 
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Parsons,  at  the  tatter's  home;  that,  in  the 
latter  part  of  February,  Knight  spent  two 
or  more  days  at  Saginaw,  and,  on  the  night 
before  bis  departure,  brought  a  package  to 
Panions'  house,  and  on  the  next  morning, 
representing  that  he  had  too  much  to  carry, 
left  the  pacliiage  with  Parsons,  to  be  forward- 
ed to  him  when  requested;  that,  on  the  Sd 
of  April,  Parsons  received  a  letter  from 
Knight  requesting  him  to  forward  the  pack- 
age to  him  by  express;  and  that,  on  the 
4th  of  April,  Parsons  forwarded  the  package. 
Innocent  of  its  contents.  Knight  claimed  that 
he  had  destroyed  the  letter  he  received  with 
the  package,  agreeably  to  the  instructions 
contained  therein,  and  Parsons  claimed  that 
he  had  lost  the  letter  sent  him  by  Knight, 
requesting  him  to  forward  the  package. 

A  Juror  was  challenged  by  the  prosecuting 
attorney,  and  excused  by  the  court  The 
record  discloses  the  examination  of  the  Juror, 
the  challenge,  and  the  fact  that  he  was  ex- 
cused, but  contains  nothing  tending  to  show 
that  respondent  was  prejudiced  thereby. 

Knight  testified  that  he  was  at  the  time  In 
the  employ  of  Houseman,  Donnelly  &  Jones; 
that  the  package  was  received  In  his  absence; 
that  when  he  came  in  the  parcel  boy  held  up 
the  package,  and  notified  him  of  its  receipt; 
that  he  then  told  the  boy  to  open  It;  that  his 
attention  was  then  called  by  the  cashier  to  a 
letter  which  had  been  received  for  him;  that 
lie  recognized  the  handwriting  upon  the  let- 
ter, opened  it,  and  read  It  hurriedly,  and  then 
told  the  boy  not  to  open  the  package,  but 
took  It,  and  left  the  office.  The  cashier  and 
the  bundle  boy  were  called,  and  testified  to 
what  had  occurred  upon  the  receipt  of  the 
package,  agreeing  substantially  with  Knight 
Error  is  assigned  upon  the  admission  of  this 
testimony,  but  the  testimony  related  to  what 
occurred  on  the  receipt  of  the  package,  rather 
than  to  the  conversation.  It  bore  upon  the 
character  of  the  letter  which  Knight  had  re- 
ceived. 

Error  is  assigned  upon  the  receipt  of  the 
testimony  of  the  police  officer  as  to  admis- 
sions made  by  respondent  In  response  to 
questions  the  officer  stated:  That  no  prom- 
ises or  inducements  were  held  out  by  him. 
That  no  threats  were  made,  and  that  the 
statements  made  by  respondent  were  volun- 
tary. That  "I  told  him  I  did  not  come  there 
to  get  any  information  from  him.  He  start- 
ed to  give  me  some,  and  I  told  him  he  bad 
better  go  to  Mr.  Stark  [attorney  for  Wells, 
Stone  &  Co.],  and  talk  with  him.  I  told  him 
he  was  under  no  obligations  to  tell  me  any- 
thing, and  I  did  not  want  any  information. 
I  asked  him  for  the  key  to  bis  desk.  He 
wanted  to  know  what  I  wanted  of  It  I  told 
him  I  was  going  to  look  through  his  desk. 
He  said  I  would  not  make  anything  by  that 
I  told  him  I  was  ordered  to  get  the  key,  and 
go  look  through  his  desk,  and  he  said  to  me 
to  see  his  motl^er;  she  would  give  the  key. 
I  told  him,  "Why  do  you  not  talk  with  some 
of  the  company,  and  avoid  all  this  trouble  and 


notoriety  7*  and  he  said  they  bad  not  glveo 
him  any  chance.  "Why,'  I  said,  'I  supposed 
they  had.'  He  says,  'No;  they  haven't  said 
anything  to  me  at  all.'  I  said,  'Why  do  yon 
not  send  for  Mr.  Stark,  and  talk  to  him?' 
'Why,'  he  says,  'he  ought  to  come  and  talk 
with  me.' "  No  testimony  was  offered  by  de- 
fendant bearing  upon  the  question  of  the 
admissibility  of  the  statements  made  to  the 
officer.  The  testimony  of  the  officer  upon 
that  point  must  be  considered  as  a  whole,  and 
we  think  It  sufficiently  appears  that  respond- 
ent volunteered  the  talk,  to  warrant  the  ad- 
mission of  the  testimony;  that  it  was  sug- 
gested to  him  that  he  should  do  his  talking 
with  the  attorney  for  his  employers,  and  that 
be  was  under  no  obligations  to  talk  with  the 
witness.  And  the  only  suggestion  that  savors 
of  possible  advantage  was  one  tbat  he  might 
by  talking  with  the  attorney,  not  with  the 
witness,  avoid  trouble  and  notoriety. 

Although  the  theft  was  alleged  to  have  been 
committed  on  the  4th  of  April,  it  was  entire- 
ly proper  to  show  the  condition  of  the  vault 
on  the  morning  of  the  6th,  when  the  proprie- 
tors were  telephoned  for  by  the  defendant; 
that  upon  their  arrival  they  found  the  bonds 
gone,  together  with  the  books  and  vouchers; 
and  that  the  combination  lock  bad  been  taken 
from  the  vault  door. 

The  court  was  requested  to  Instruct  the  Jury 
as  follows:  "(1)  The  defendant  is  charged 
with  the  crime  ot  larceny.  Larceny  consists 
of  distinct  elements:  First  the  unlawful  and 
felonious  taking;  second,  the  carrying  away; 
third,  the  goods  of  another;  fourth,  with  the 
intent  to  convert  the  same  to  his  own  use; 
fifth,  and  the  taking  and  carrying  away  must 
be  without  the  consent  of  the  owner.  To  con- 
vict upon  this  charge,  each  element  of  the 
crime  must  be  proved  beyond  a  reasonable 
doubt  (2)  Where  a  reasonable  doubt  Is  enter- 
tained by  any  one  Juror  upon  any  one  of  the 
elements  constituting  the  crime,  the  defend- 
ant must  be  acquitted.  (3)  Where  the  prop- 
erty is  charged  and  shown  to  belong  to  sev- 
eral owners,  the  people  must  show,  beyond 
a  reasonable  doubt  the  nonconsent  of  all  the 
alleged  owners.  (4)  In  a  criminal  prosecu- 
tion, nothing  can  be  presumed  against  the  de- 
fendant The  people  must  prove,  beyond  a 
reasonable  doubt  the  existence  of  every  de- 
ment and  condttion  constituting  the  crime 
charged.  (5)  The  nonconsent  of  each  of  the 
several  owners  of  the  property  alleged  to  have 
been  taken  Is  a  necessary  elemmt  of  the  crime, 
and  must  be  proved,  like  every  other  element 
of  the  crime,  beyond  a  reasonable  doubt  (6)  It 
is  not  for  the  defendant  to  prove  the  consent  of 
the  several  owners,  but  for  the  people  to 
prove  the  nonconsent  of  the  owners,  and  all 
of  the  owners,  where  there  are  several  own- 
ers, beyond  a  reasonable  doubt  (7)  It  is  nec- 
essary for  the  people  to  prove,  beyond  a  rea- 
sonable doubt  at  least  the  de  facto  existence 
of  the  railroad  company  issuing  the  bonds  al- 
leged to  have  been  stolen.  (8)  And  the  peo- 
ple must  prove,  beyond  a  reasonable  doubt 
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that  the  bonds  In  the  case  were  the  gennlne 
bonds  of  the  company;  that  Is,  that  the  sig- 
natures of  the  president  and  secretary,  by 
which  the  bonds  are  signed  and  authenti- 
cated, are  the  genuine  signatures  of  the  per- 
sons whose  names  are  signed  thereto  as  presi- 
dent and  secretary.  (9)  The  defendant  Ls 
presumed  to  be  innocent  of  the  offense  cliar- 
ged,  and  that  presumption  is  a  complete  shield 
until  the  people  have  Introduced  evidence  to 
the  Jury,  beyond  all  reasonable  doubt,  that 
he  is  guilty;  that  is,  the  Jury  must  be  satis- 
fled,  beyond  all  reasonable  doubt,  after  proper- 
ly considering  all  the  evidence,  that  the  de- 
fendant has  committed  the  offense  charged, 
before  the  Jury  can  lawfully  find  the  defend- 
ant guilty.  (10)  A  reasonable  doubt  is  based 
on  reason  and  common  sense,  and  grows  out 
of  the  testimony  In  the  case.  It  Is  such  a 
doubt  as  will  leave  one's  mind,  after  a  care- 
ful examination  of  all  the  evidence,  in  such 
a  condition  that  he  cannot  say  that  he  has 
an  abiding  conviction,  to  a  moral  certainty,  of 
the  defendant's  guilt  (11)  Where  circumstan- 
tial evidence  alone  is  relied  upon,  every  ma- 
terial circumstance  or  link  in  the  chain  of 
testimony  must  be  proved  beyond  all  reason- 
able doubt  •  •  *  (12)  If  any  one  of  the 
Jurors,  after  a  fair  and  careful  consideration 
of  all  the  evidence,  has  a  reasonable  doubt, 
based  either  on  the  evidence  given,  or  a  fail- 
ure of  evidence  ui>on  any  material  element  of 
the  offense,  he  should  not  And  the  defendant 
guilty." 

The  court  Instructed  the  Jury  as  follows: 
"Before  the  defendant  can  be  found  guilty, 
the  Jury,  and  each  member  of  it,  must  be  sat- 
isfied of  his  guilt  beyond  a  reasonable  doubt 
and  this  applies  to  each  element  of  the  crim& 
The  term  'reafionable  doubt'  is  so  clear  in  It- 
self, and  80  well  expresses  its  own  meaning, 
that  any  attempt  to  define  It  would  seem  un- 
necessary; but  I  have  been  requested  by 
counsel  for  defendant  to  charge  you,  and  I  do 
BO  charge  you,  that  a  reasonable  doubt  Is 
based  on  reason  and  common  sense,  and 
grows  out  of  the  testimony  In  the  case.  It  la 
such  a  doubt  as  will  leave  one's  mind,  after 
a  careful  examination  of  all  the  evidence.  In 
such  a  c(»idition  that  he  could  not  say  that 
he  has  an  abiding  conviction,  to  a  moral  cer- 
tainty, of  the  defendant's  guilt  *  *  • 
Where  circumstantial  evidence  alone  la  re- 
lied upon,  every  material  circumstance  or  link 
of  the  chain  of  testimony  must  be  proven,  and 
beyond  a  reasonable  doubt  I  do  so  charge 
yon.  The  circumstances  relied  upon  must  not 
only  be  consistent  with  his  guilt  but  incon- 
sitrtent  with  bis  Innocence;  and  this  applies  to 
each  link  In  the  chain,  for  the  chain  Itself  is 
no  strongs  than  the  weakest  link  In  it 
*  *  *  Larceny  has  been  defined  to  be  the 
felonious  taking  and  carrying  away  by  any 
Iterson  of  the  goods  and  personal  property  of 
another,  with  the  felonious  intent  of  con- 
verting it  to  his  own  use  and  making  it  hia 
own  property,  without  the  consent  of  the  own- 
er,—the  word  'felonious'  meaning  that  he  has 


no  color  of  right  or  excuse  for  the  act  The- 
Intent  must  be,  not  to  deprive  the  owner  tem- 
porarily, but  permanently,  of  his  property. 
•  •  *  According  to  all  definitions,  there- 
must  be  a  taking  and  carrying  away;  it  must 
be  with  felonious  intent;  it  must  be  the  per- 
sonal goods  of  another;  and  It  must  be  with* 
out  the  consent  and  against  the  will,  of  the- 
owner.  *  •  •  It  has  been  contended  hw* 
by  counsel  for  the  defendant  that  the  proof 
is  insufficient  that  consent  to  take  these  bonda 
was  not  given  by  the  owners.  Upon  that 
point  gentlemen  of  the  Jury,  I  charge  yon, 
that  you  may  consider  the  entire  evidence  In^ 
the  case,  including  that  of  the  defendant,  la. 
determining  whether  or  not  consent  was  givei> 
by  the  owners.  If  the  bonds  were  Wells, 
Stone  &  Go's.,  then  upon  the  death  of  Wells 
and  Stone  the  legal  title  and  the  right  to  th« 
custody  of  bonds  passed  to  Amml  W.  Wright, 
as  the  living,  surviving  partner.  The  interest 
of  the  executors  was  equitable  only,  and  they 
could  not  take  the  bonds  from  the  possession 
of  Amml  W.  Wright,  or  authorize  It  to  be 
done.  If  It  appears  that  the  actual  posses- 
sion was  In  B.  P.  Stone,  and  the  constructive 
possession  was  in  Amml  W.  Wright  If  nei- 
ther of  them  authorized  the  removal  of  the 
bonds,  in  the  absence  of  any  other  evidence 
tending  to  show  the  contrary,  that  evidence. 
In  the  opinion  of  the  court  is  sufilcient  that 
the  removal  was  unauthorized,  and  I  so  charge 
you,  as  a  matter  of  law.  I  am  requested 
by  the  defendant  to  charge  you  that  It  Is  nec- 
essary for  the  people  to  prove,  beyond  a  rea- 
sonable doubt  at  least  the  de  faoto  existence 
of  the  railroad  company  Issuing  the  bonds  al- 
leged to  have  been  stolen,  and  I  so  charge  you; 
but  upon  that  point  the  people  have  given 
evidence  tending  to  show  that  the  Cincinnati, 
Saginaw  &  Mackinac  Railroad  Company  was-- 
completed  from  Durand  to  some  point  beyond 
Bay  City,  in  this  state,  several  years  ago,  and 
that  it  was  equipped  with  rolling  stock,  and 
has  actually  been  doing  business  for  someyeais 
past  as  a  railroad  company.  This  fact  alone  - 
Is  sufficient  proof  that  It  Is  a  de  facto  corpora- 
tion, at  least  I  am  also  requested  by  the  de- 
fendant In  this  case  to  charge  you  that  the- 
bonds  In  this  case  must  be  shown  to  be  gen- 
uine bonds  of  the  company,  and  I  do  so  charge 
you;  but  upon  that  point  if  yon  find  that  the 
testimony  of  Amml  W.  Wright  who  claims 
to  have  been  acting  as  the  president  of  the 
railroad  company.  Is'  true,  In  regard  to  the  is- 
suing of  the  bonds,,  and  the  testimony  of  Mr. 
Knowlton  In  regard  to  their  delivery,  and  the- 
other  evidence  produced  by  the  people  upon, 
that  point  then  I  charge  you  that  such.  If  you 
believe  It  to  be  true.  Is  sufilcient  to  show  that 
these  bonds  were  legally  Issued,  and  that 
they  were  genuine,  and  would  be  the  subject 
of  larceny,  if  stolen.  •  *  •  The  defendant 
of  course.  Is  not  bound,  by  his  defense,  to 
show  how  the  bonds  were  taken,  or  who  took 
them." 

It  Is  clear  that  respondent's  first  second, 
seventh,    tenth,   eleventh,   and   twelfth    re- 
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qaests  were  given.  The  first  paragraph  of 
the  fourth  request  and  the  first  paragraph 
of  the  ninth  were  not  given,  while  the 
other  portions  of  these  two  requests  were 
actually  given.  It  appears  from  the  record 
that  the  fourth  request  was  read  in  the 
presence  of  the  court  and  Jury,  and  there 
discussed,  till  counsel  was  told  there  was 
no  necessity  for  further  argument  upon  that 
request,  that  It  clearly  stated  the  law,  and 
that  the  court  would  so  Insti-uct  the  Jury. 
It  is  true  that  the  court,  In  the  charge  to 
the  Jury,  said,  referring  to  the  general  dis- 
cussion by  counsel,  "You  may  or  you  may 
not  have  formed  an  opinion  from  that  dis- 
«us8lon  In  regard  to  what  the  law  of  the 
case  Is;  but  It  Is  a  part  of  the  duty  to  take 
the  law,  nor  from  the  arguments  of  the 
-counsel,  or  from  their  own  opinion,  but  from 
the  court."  The  opinion,  however,  respect- 
ing the  fourth  request,  was  that  of  the  court, 
-and  not  of  the  counsel. 

Respecting  the  ninth  request.  It  would 
-seem  that  counsel,  in  framing  it,  regarded 
the  second  paragraph  as  the  equivalent  of 
the  first  The  reason  why  the  jury  must 
solve  all  reasonable  doubts  in  favor  of  the 
accused  Is  that  the  presumption  of  innocence 
is  with  respondent  The  burden  is  upon  the 
people  to  overcome  that  presumption  of  in- 
nocence by  proof  that  will  convince  the  Jury, 
beyond  all  reasonable  doubt,  of  respondent's 
guilt.  The  case  should  not  be  reversed 
simply  because  the  court  has  failed  to  give 
the  reason  why  such  burden  is  imposed  up- 
-on  the  people.  Where  neither  Instruction 
bas  been  given,  It  would  be  error;  but  where 
the  Jury  has  been  instructed  that  they  must 
be  satisfied,  beyond  all  reasonable  doubt 
that  the  defendant  has  committed  the  of- 
fense charged,  it  cannot  be  said  that  the  re- 
spondent has  been  prejudiced  by  an  omis- 
sion to  charge  that  the  defendant  is  pre- 
sumed to  be  innocent,  especially  as  the  court 
had  already  stated,  in  the  presence  of  the 
Jury,  that  in  a  criminal  prosecution  nothing 
«an  be  presumed  against  the  defendant 

Respecting  the  fifth,  sixth,  and  eighth  re- 
-quests,  there  was  no  contest  over  the  owner- 
ship of  the  bonds,  or  as  to  their  genuine- 
ness, and  no  claim  that  they  were  taken  by 
authority.  Knight  Insists  that  he  received 
them  from  Parsons,  inclosed  in  a  wrapper, 
in  Ignorance  of  the  fact  that  the  wrapper 
contained  stolen  bonds.  Parsons  claimed 
that  he  received  the  package  from  Knight 
and  that  he  was  Innocent  as  to  what  it  con- 
tained. The  theory  of  each  was  that  it 
bad  been  stolen  by  the  other.  Both  denied 
having  taken  it  from  the  vault  The  bonds 
were  offered  and  received  in  evidence  with- 
out objection.  They  purported  to  have  been 
duly  and  properly  executed.  Wright  testi- 
fied to  their  issue  and  value,  and  tliat  he 
signed  them  as  president  of  the  railroad 
company.  They  were  taken  from  the  vault 
of  Wells,  Stone  &  Co.  Wright  was  the  sur- 
vivor of  that  4rm.    Stone  bad  charge  of  the 


business.  Each  testified  that  th«  bonds  bad 
been  taken  without  his  consent  A.  coez- 
ecutor  lived  at  Duluth,  and  another  at  Sagi- 
naw. Neither  had  anything  to  do  with  th» 
management  of  the  business.  Sappose  that 
an  express  train  had  been  held  up,  the  ex- 
pressman traund  and  gagged,  and  $50,000  in 
money  taken,  and  ttiat  a  posse  pursued  and 
captured  a  masked  pad  with  the  money  iu 
his  possession.  W^ould  it  be  necessary,  up- 
on the  trial.  In  addition  to  proof  that  the 
express  messenger  was  in  the  employ  of  the 
express  company,  and  had  charge  of  the 
stolen  money,  to  show  that  the  agent  send- 
ing, the  agent  to  whom  consigned,  and  the 
president  of  the  company,  had  not  consented 
to  the  taking?    It  would  seem  not 

It  was  shown  upon  the  trial  that  said  rail- 
road corporation  had  been  operating  its 
road  for  some  time,  and  had  Issued  the 
bonds  in  question.  The  respondent  was  not 
prejudiced  by  the  instructions  given  upon 
these  subjects.  But  as  to  some  of  the  re- 
quests already  referred  to,  and  others  which 
were  refused,  counsel  for  respondent  do  not 
in  their  briefs,  suggest  in  what  respect  the 
instruction  given  differs  from  the  requests, 
nor  attempt  to  point  out  wherein  the  re- 
quests were  not  covered  by  the  general 
charge;  and  the  only  point  urged  respect- 
ing them  is  that  the  respondent  was  entitled 
to  have  them  given  in  the  very  language  in 
which  framed,  subject  to  the  sole  proviso 
that  the  instructions  stated  the  law  correct- 
ly, and  that  there  was  evidence  to  support 
Uiem.  We  do  not  understand  this  to  be  tbe 
true  rule.  In  Fisher  v.  People,  20  Mich.  135, 
it  was  held  that  the  refusal  of  a  specific 
request  although  correct.  Is  not  error,  if 
tbe  written  charge  actually  given  fairly 
leaves  to  the  Jury  the  question  substantially 
raised  by  the  request  In  Leonard  v.  Pope, 
27  Mich.  145,  it  is  said  that  it  Is  not  error 
to  refuse  to  repeat,  on  separate  requests, 
charges  already  fully  given  in  an  intelligible 
form.  In  People  v.  Marvin,  29  Mich.  31,  it 
Is  said  that  requests  to  charge  may  properly 
be  declined  when  the  points  involved  Iiave 
already  been  covered.  In  Hoyt  v.  Jeffers,  30 
Mich.  181,  it  was  held  that  the  refusal  of 
requests  to  charge  is  not  error,  where  their 
substance  is  embodied  in  the  general  charge. 
In  Sword  v.  Keith,  31  Mich.  247,  it  was  held 
that  a  party  is  entitled  to  have  specific  oliar- 
ges  upon  the  case  applicable  to  each  of  the 
various  hypotheses  or  combluatloos  of  facta 
which  the  Jury,  from  the  evidence,  might 
legitimately  find,  and  which  have  not  been 
covered  by  other  instructions.  This  rule  has 
been  followed  in  a  multitude  of  cases.  In- 
deed, It  has  been  reiterated  in  almost  every 
volume  of  our  Reports.  Some  of  the  later 
cases  are  O'Callaghan  v.  Boeing,  72  Mich. 
669,  40  N.  W.  &13;  Cooper  v.  Mulder.  74 
Mich.  874,  41  N.  W.  10&4;  People  v.  Jacks, 
76  Mich.  218,  42  N.  W.  1134;  Babbitt  v. 
Bumpus,  73  Mich.  331,  41  N.  W.  417;  Shearer 
V.  Mlddleton,  88  Mich.  621,  60  N.  W.  737: 
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People  T.  Hnbbard.  82  Mich.  322,  52  N.  W. 
729;  Sterens  y.  Pendleton,  94  Mich.  405, 
53  N.  W.  H08;  Roux  v.  Lumber  Co.,  94 
Mich.  607,  54  N.  W.  492;  and  EUls  v.  White- 
bead,  95  Mich.  105,  54  N.  W.  752.  Languasre 
leemlngty  Inconsistent  with  this  rule  must 
be  held  applicable  only  to  the  circumstances 
of  the  case  in  which  used. 

The  circuit  Judge,  upon  his  own  motion^ 
Uistructed  the  Jury  that,  if  they  were  satis- 
fied from  the  testimony  that  if  Parsons  and 
Knight  were  associated  In  planning  and  per- 
petrating the  crime,  that  fact  would  not 
make  Parsons  the  less  guilty  because  Knight 
wag  guilty  also.  We  think  that  the  facts 
disclosed  by  the  record  fully  Justified  this  in- 
struction. The  Judgment  Is  therefore  af- 
flnned. 

GRANT,  J.,  did  not  sit  The  other  Jus- 
tices concurred. 


DALY  V.  DETROIT  CITIZENS'  ST.  ET. 

CO. 
(Sapreme  Court  of  Michigan.     April  30,  1895.) 
Actios  aoa^st  Strset-Car  Compaxt  —  Isjturt 

TOPSKSOK  ON  STRSIT — CONTRIBUTOR! 

Xeoliobnce. 
,  1.  The  drirer  of  a  street  horse  car  has  the 
nsht  to  presume'  that  persons  on  the  tracks  will 
ptoat  of  its  way,  and  is  not  required  to  slacken 
Its  lawfol  speed  until  it  sees  that  such  person  is 
IB  dancer. 

2.  FlaintiCf,  who  was  employed  by  the  city 
m  sweeping  a  street  crossing  over  which  several 
rtKet-or  lines  passed,  and  with  which  he  was 
nmiliar,  in  getting  out  of  the  way  of  a  north- 
bound car,  stepped  between  the  tracks,  and  was 
struck  by  the  front  of  a  south-bound  car,  back 
of  tile  platform.  PlaintiflTs  back  was  turned 
towards  the  north-bound  car,  and  he  was  not 
twaie  of  its  approach  until  warned  by  a  police- 
man. Bdd,  that  plaintiff  was  gnilty  of  contribu- 
tory negligence. 

Error  to  circuit  court,  Wayne  county;  Jo- 
seph W.  Donoyan,  Judge. 

Action  by  Florence  C.  Daly  against  the 
Detroit  Citizens'  Street-Raliway  Company. 
There  wa«  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

Plaintiff  was  employed  by  the  dty  to  sweep 
the  cross  walk  at  the  intersection  of  Wood- 
ward avenue  and  Congress  street  He  was 
familiar  with  the  work  and  the  situation, 
li*Tlng  frequently  been  employed  in  this 
work  at  this  placa  The  street  at  this  point 
wag  occupied  by  three  tracks  on  Woodward 
avenue.  Cars  were  frequently  passing  on 
each  track,  of  which  fact  he  was  aware.  He 
stood  sweeping  on  the  easterly  track,  with 
Us  back  to  the  south.  A  horse  car  was  com- 
ing north  on  this  track.  Plaintiff  continued 
his  wont,  without  looking  for  the  approach 
of  cars.  A  policeman  standing  in  the  stseet 
close  by,  seeing  the  car  approaching,  and  that 
Daly  was  paying  no  attention,  shouted  to 
warn  him.  Plaintiff,  Instead  of  stepping  to 
the  east,  stepped  backward,  to  the  west;  thus 
placing  himself  between  two  tracks,  which 
were  about  four  feet  apart    A  horse  car  go- 


ing south  on  the  second  track  had  reached 
the  place  where  he  stepped  back,  so  that  he 
was  struck  by  the  front  of  the  car,  back  of 
the  platform,  thrown  down,  and  injured. 
Two  grounds  of  negligence  are  alleged,  viz. 
the  employment  of  incompetent  drivers  and 
conductcMTS,  and  want  of  due  care  and  caution 
in  driving  and  passing  on  adjacent  tracls. 
There  was  no  evidence  of  the  employment 
of  Incompetent  servants. 

Russel  &  Campbell  and  A.  C.  Angell,  for  ap- 
pelant   B.  T.  Prentis,  for  appellee. 

GRANT,  J.  (after  staUng  the  fiicts).  1.  No 
negligence  was  shown  on  the  part  of  the  de- 
fendant Both  the  cars  were  being  driven 
at  the  rate  of  speed  provided  by  the  ordi- 
nance. The  driver  of  the  car  upon  the  track 
where  plaintiff  was  at  work  had  the  right 
to  suppose  that  plaintiff  would  step  out  of 
the  way  upon  its  approach.  He  therefore 
was  under  no  obligation  to  slacken  his  lawful 
speed  until  he  saw  that  plaintiff  was  in  dan- 
ger. Plaintiff  did  get  out  of  the  way  of  this 
car  in  time.  He  testified  that  he  did  not 
know  whether  he  stepped  out  of  the  way  im- 
mediately when  the  policeman  called  to  him, 
or  whether  he  stopped,  and  gave  another 
brush  or  two.  The  driver  of  the  south-bound 
car,  which  struck  him,  even  if  he  had  seen 
him  upon  the  other  track,  had  no  reason  to 
suppose  he  was  in  peril,  or  that  he  would  step 
back  against  bis  car,  to  get  out  of  the  way 
of  the  other.  The  driver  was  past  blm  when 
he  stepped  back,  for  he  wa«  struck  by  the 
comer  of  the  car  behind  him. 

2.  It  was  the  plaintifTs  duty  to  keep  watch 
of  the  approach  of  cars,  as  he  might  readily 
do,  and  place  himself  out  of  danger.  The  ac- 
cident was  the  result  of  his  own  want  of 
proper  care.  The  case  is  ruled  by  the  follow- 
ing authorities:  Kelly  v.  Hendrle,  26  Mich. 
256;  Pzolla  v.  Railroad  Co.,  64  Mich.  273,  20 
N.  W.  71;  Gebhard  v.  Railway  Co.,  79  Mich. 
686,  44  N.  W.  1045.  Judgment  reversed,  and 
no  new  trial  ordered. 


LONO,  J.,  did  not  sit 
concorred. 


The  other  Justioes 


JANSBN  T.  McQueen. 

(Supreme  Court  of  Michigan.     April  30,  1805.) 

FRikaOCLBNT    CoNVBTANOa  —  HuSBAND   TO   Win 

— Chanob  or  FossBSSioit  —  Pathest  ov 

LOAS— EVIDBSOB— ISBTRUCrlOHB. 

1.  An  instruction  that  a  sale  is  prima  facie 
fraudulent  unless  it  was  accompanied  l)y  an  "Im- 
mediate delivery"  (How.  Ann.  St  §0190)  of  the 
property  was  not  ground  for  reversal,  as  inducing 
the  jury  to  bcUtve  that  an  "instantaneous  deliv- 
ery''^ was  necessary,  where  it  appeared  that  tiie 
debt  to  the  creditor  attacking  the  sale  was  con- 
tracted on  the  third  day  after  the  sale,  and  while 
the  seller  was  still  in  possession. 

2.  On  an  issue  as  to  whether  a  sale  by  a 
hnsband  to  his  wife  was  in  fraud  of  creditors  tlie 
wife,  to  show  that  she  had  property,  from  which 
she  derived  the  money  claimed  to  have  bi>on 
loaned  to  her  husband,  and  in  payment  of  which 
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■he  daimed  the  property  was  tranBferred  to  her, 
gave  eyidence  to  show  purchases  with  her  money 
of  property,  the  title  to  wliich  was  taken  In  the 
husband,  and  subseqaently  conveyed  by  him  to 
her.  In  one  of  the  purchases  a  mistake  was 
made  in  the  deed  to  the  husband,  which  was  cor- 
rected by  executing  to  the  husband  another  deed, 
which  deed,  however,  was  not  executed  until  aft- 
er the  conveyance  by  iiim  to  his  wife.  Bdd, 
that  it  was  error  to  refuse  to  instruct  that  the 
conveyance  of  the  land  by  the  husband  to  the 
wife,  If  not  fraudulent  as  to  creditors,  vested 
the  title  in  her,  though  the  iand  was  bought  with 
liis  money,  and  instead  to  charge  that  the  trans- 
actions in  regard  to  the  real  estate  were  to  be 
considered,  not  to  determine  the  title  to  the  real 
estate,  but  only  to  ascertain  the  question  of 
fraud. 

Error  to  circuit  court,  Kent  county;  Wil- 
liam E.  Grove,  Judge. 

Action  by  Aaltje  Jansen  against  John  Mc- 
Queen. There  was  a  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

Dodge  A  Eastman,  for  appellant  Wolcott 
&  Ward,  for  appellee. 

MONTGOMERY,  J.  This  is  an  action  of 
trover  to  recover  damages  for  the  alleged 
conversion  of  four  horses,  two  double  har- 
nesses, etc.,  levied  upon  and  sold  by  the  de- 
fendant, acting  as  sheriff,  under  an  execu- 
tion against  Daniel  M.  Jansen,  plaintiff's  hus- 
band. Mr.  Jansen  had  been  engaged  in  busi- 
ness as  a  string  butcher,  and  from  time  to 
time  made  purciiases  of  Nelson  Morris  & 
Co.,  who  were  engaged  as  wholesale  dealers 
in  meat  On  the  14tb  day  of  May,  1892, 
Jansen,  for  the  stated  consideration  of  $700, 
made  a  bill  of  sale  of  the  property  in  ques- 
tion to  plaintiff.  There  was  testimony  tend- 
ing to  show  that  plaintiff  owned  the  Imm 
in  which  the  horses  were  kept,  and  leased 
the  same  to  her  husband;  tliat  after  the 
execution  of  the  bill  of  sale,  Daniel  M.  con- 
tinued to  care  for  the  horses  during  that 
day  and  the  next  which  was  Sunday,  and 
the  following  Monday  he  left  home,  and  went 
to  Milwaukee,  but  that  be  left  his  son  in 
charge  of  the  business,  and  that  be  (the  son) 
used  the  horses  in  such  business,  and  that, 
while  he  was  using  them  for  his  father,  a 
I>ortion  of  the  indebtedness  to  Nelson  Morris 
&  Co.  was  contracted,  under  circumstances 
which  tend  very  strongly  to  show  that  Dan- 
iel M.  could  not  reasonably  have  expected 
to  pay  for  the  goods  obtained. 

1.  The  circuit  Judge  charged  the  Jury,  In 
effect  that  If  there  was  no  Immediate  delir- 
ery  of  the  property,  and  no  actual  and  con- 
tinued change  of  possession,  then,  by  the 
terms  of  section  6190,  How.  Ann.  St,  the 
burden  of  proof  rests  upon  the  plaintiff  to 
show  that  the  sale  was  made  in  good  faith, 
and  without  Intent  to  defraud  creditors.  It 
is  contended  that  this  instruction  was  mis- 
leading, as  the  Jury  must  have  understood 
that  what  was  meant  by  the  expression 
"immediate  delivery"  was  instantaneous  de- 
livery, and  it  is  contoided  that  this  was  too 
literal  an  Interpretation  of  the  statute.  We 
think,  bowers,  that  the  Jury  could  hardly 


have  so  understood  this  Instruction,  nor  do 
we  think  the  true  Import  could  have  be«i 
well  misunderstood,  as  applied  to  the  facts 
of  this  case.  If  there  was  in  fact  no  change 
in  the  Indicia  of  ownership,  and  if,  In  conse- 
quence of  this  fact  Nelson  Morris  &  Co. 
were  Induced  to  extend  credit  on  Monday, 
when  they  would  not  otherwise  have  dcme 
so,  it  Is  clear  that  the  immediate  delivery 
contemplated  and  made  necessary  by  the 
statute  did  not  talce  place.  Klpp  t.  Lamo- 
reaux,  81  Mich.  299,  45  N.  W.  1002.  We  do 
not  mean  to  intimate  that  a  brief  dday  h> 
the  delivery  of  property  sold,  when  there 
has  been  no  change  In  the  situation  of  cred- 
itors or  of  the  parties  to  be  considered,  will 
have  the  effect  to  shift  the  burden  of  proof 
under  this  statute.  But  such  ia  not  this 
case  as  made  by  the  defendant 

2.  For  the  purpose  of  showing  title,  the 
plaintiff  went  at  length  Into  the  dealings  be- 
tween herself  and  husband,  by  which  means 
she  sought  to  establish  the  fact  that  she 
had  in  her  own  right  property  from  which 
she  received  a  revenue  sufficient  to  enable 
her  to  make  certain  loans  to  her  husband. 
In  part  extinguishment  of  which  the  bUl  of 
sale  in  question  was  claimed  by  her  to  have 
been  given.  She  gave  testimony  tending  to 
show  that  she  brought  with  her  from  the 
old  country  quite  a  sum  of  money,  and  that 
as  early  as  1878  she  made  a  purchase  of  real 
estate  in  the  city  of  Grand  Rapids,  and 
bought  other  pieces  of  real  estate  from  time 
to  time;  that  when  she  bought  this  real  es- 
tate, she  supposed  the  title  should  be  In  the 
name  of  her  husband,  and  the  deeds  were 
accordingly  taken  in  his  name,  but  that  in 
1885  she  learned  that  she  vras  mistaken  in 
this,  and  thereupon  requested  him  to  deed 
the  property  to  her,  which  he  did;  that 
among  the  pieces  of  property  was  one  lot  In 
which  an  error  had  been  made  In  the  deed 
running  to  Daniel  M.  Jansen,  made  In  1SS4; 
that  without  discovery  of  this  error,  this 
propei"ty  was  deeded  by  a  warranty  deed  to 
the  plaintiff,  on  November  16,  1885;  that 
subsequently  the  mistake  was  discovered, 
and  in  1887  the  title  perfected  by  a  deed  run- 
ning to  Daniel  M.  Jansen.  The  title  re- 
mained in  this  state  until  May  4,  1892,  -when 
Daniel  M.  Jansen  executed  a  deed  to  the 
plaintiff.  The  defendant  offered  teetimony 
tending  to  show  that  Mr.  Jansen  bad  exer- 
cised acts  of  ownership  over  the  real  estate; 
that  he  had  employed  a  man  to  put  In  a  well 
and  cistern  on  the  property,  and  had  listed 
some  of  it  with  a  real-eetate  agent  for  sale, 
as  his  own  property. 

The  plaintiff  requested  the  court  to  charge 
the  Jury  as  follows:  "If  you  And  frtMn  the 
evlflence  In  this  case  that  the  warranty  deed 
of  November  16,  1885,  of  the  lot  known  in 
the  evidence  In  this  case  as  'lot  number  five." 
from  Daniel  M.  Jansen  to  Aaltje  Jausen. 
was  given  without  any  intention  of  defrand- 
Ing  the  creditors  of  the  said  Daniel  M.  Jan- 
sen, and  in  fact  did  not  defraud  such  cred- 
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Itors  at  that  time,  you  are  Instnicted  that 
t>uch  deed  would  convey  the  entire  right  and 
tUle  of  the  said  Daniel  M.  Jansen  In  and 
to  the  said  lot  fire  to  Aaltje  Jansen,  whether 
the  same  bad  been  purcbased  ori{;inally  with 
her  money  or  not,  as,  under  such  circum- 
stances, he  bad  a  right  to  make  his  wife  a 
gift  of  said  property,  and  subsequent  cred- 
itors have  no  right  to  complain  of  the  same." 
And  also  another  request,  as  follows:  "If 
you  should  find  that  said  lot  fire  was  pur- 
chased by  Aaltje  Jansen  with  ber  money, 
and  the  title  to  the  same  was  placed  In  the 
name  of  her  husband,  Daniel  M.  Jansen,  at 
that  time,  and  that  he  afterwards.  In  recog- 
nition of  her  right  to  the  ownership  of  the 
lot,  executed  a  warranty  deed  of  the  same 
to  ber  at  ber  request,  you  are  instructed 
that  such  deed  would  convey  the  entire  right 
and  title  In  said  lot  of  the  said  Daniel  M. 
Jansen,  acquired  by  such  original  convey- 
ance to  him,  and  subsequent  creditors  of  the 
said  Daniel  M.  Jansen  cannot  object  to  or 
attack  the  validity  of  such  deed."  And,  also: 
"By  the  execution  and  delivery  of  the  war- 
ranty deed  from  Daniel  M.  Jansen  to  Aaltje 
Jansen,  November  16,  1885,  of  lot  5,  all  title 
of  said  lot  which  he  afterwards  acquired  by 
reason  of  the  administrator's  deed  of  18S7 
inured  to  the  benefit  of  the  said  Aaltje  Jan- 
sen." These  requests  the  court  refused  to 
^Ive,  but  charged  the  Jury  as  follows:  "The 
title  to  the  property— the  real  estate—  is  not 
involved  in  this  suit,  but  the  title  merely 
to  the  horses,  harness,  and  bundle  of  straps, 
but  the  whole  relations  of  the  parties  to  each 
other  during  their  whole  married  life,  near- 
ly, and  their  handling  of  property,  has  been 
admitted  in  evidence  in  this  case,  not  for 
the  purpose  of  determining  their  title  to  the 
realty,  but  as  bearing  upon  the  question  of 
whether  or  not  the  fraud  has  been  perpe- 
trated with  reference  to  this  suit;  and  all 
of  these  facts  and  circumstances  are  to  be 
considered  only  in  so  far  as  they  tend  to  a 
solution  of  the  question  here  involved,— 
whether  or  not  the  property  was  the  prop- 
erty of  Mr.  Jansen,  and  whether  or  not  it 
was  fraudulently  conveyed."  We  think  this 
instruction  was  misleading,  and  that  the  re- 
quests preferred  should  have  been  given.  It 
Is  ti-ue  that  the  title  to  the  real  estate  was 
not  the  principal  question  In  the  case,  but  it 
was  one  question;  for,  clearly,  if  the  Jury 
found  that  the  plaintUTs  claim  to  ownership 
of  the  real  estate  was  ill  founded,  there  was 
no  source  from  which  she  could  have  de- 
rived the  moneys  to  make  the  advances.  As 
tbls  question  was  made  a  material  one  by 
the  course  which  the  testimony  took  on  both 
sides,  it  was  quite  essential  that  the  Jury 
should  not  have  been  left  to  grope  in  the 
dark  in  determining,  as  a  preliminary  in- 
quiry, who  owned  the  real  estate.  We  might 
be  able  to  say  that,  so  far  as  the  question  of 
fact  involved  as  to  the  ownership  is  con- 
cerned, the  Jury  would  have  felt  authorized 
to  consider  that,  under  the  instruction  given. 


But  the  effect  of  the  deed  of  lot  B,  made 
November  16,  1885,  was  a  legal  question, 
upon  which  an  instruction  from  the  court 
was  not  only  appropriate,  but,  if  asked  for 
by  counsel,  a  matter  of  right 

There  are  other  objections  urged,  which 
we  do  not  deem  it  necessary  to  consider,  as 
they  are  not  likely  to  arise  upon  another 
trial  of  the  case.  Judgment  reversed,  and 
new  trial  ordered. 


LONG,  J.,  did  not  sit 
concurred. 


The  other  Justices 


KITTERM ASTER  v.  BROSSARD  et  al. 
(Supreme  Court  of  Midtlgan.     April  80,  1805.) 

FOBECIOSUKB  or  MOKTOAOB— ALLOWAHOB   O*  AT- 
TpRSBT'S  FeBS. 

1.  A  provision  in  a  mortgage  itlpnlatlng  for 
attorney's  fees,  other  than  those  ezpresaly  sanc- 
tioned by  statute,  is  void. 

2.  Chancery  Rule  90,  made  under  authority 
of  2  How.  Ann.  St  i  6623,  authorizing  the  sn- 
prcme  court  to  establish  rules  of  practice  for  cir- 
cuit courts  in  equity,  regulates  the  Imposition  of 
costs,  and  restricts  the  power*  of  the  circuit 
courts  to  Impose  attorney's  fees  la  foreclosure 
suits. 

Appeal  from  circuit  court,  Wayne  county, 
in  chancery;   Robert  E.  Frazer,  Judge. 

Action  by  Frederick  W.  Klttermaster,  ex- 
ecutor of  the  estate  of  Julia  M.  Salter,  de- 
ceased, against  Hubert  Brossord  and  another, 
to  foreclose  a  mortgage.  From  a  decree  dis- 
allowing certain  attorney's  fees,  complainant 
appeals.     Affirmed. 

Walker  &  Walker,  for  appellant 

HOOKER,  J.  Complainant  appeals  from 
a  pro  confesso  decree  of  foredosure,  and  the 
only  question  raised  by  the  record  is  his  right 
to  have  the  decree  increased  by  including  a 
fee  of  $40,  provided  for  by  the  following 
clause  in  the  mortgage:  "And  it  is  further 
expressly  agreed  that  as  often  as  any  pro- 
ceeding Is  taken  to  foreclose  tbls  mortgage, 
either  by  virtue  of  the  power  of  sale  herein 
contained  or  In  chancery,  or  In  any  other 
manner  provided  by  law,  said  first  parties 
shall  pay  said  second  party  forty  dollars,  as 
a  reasonable  solicitor  and  attorney  fee  there- 
for. In  addition  to  all  other  legal  costs,  and 
will  keep  said  mortgaged  premises  Insured 
tor  the  benefit  of  said  second  party."  It 
seems  to  be  the  settled  law  of  Michigan  that 
provisions  for  attorney's  fees  In  Instruments 
are  void,  except  where  expressly  sanctioned 
by  statute.  This  rule  is  asserted  in  cases  of 
stipulated  attorney's  fees  in  promissory  notes 
in  the  case  of  Bullock  v.  Taylor,  39  Mich. 
137,  where  such  provisions  were  held  void,  as 
a  stipulation  for  a  penalty,  and  opposed  to 
the  policy  of  our  laws  as  to  attorney's  fees. 
See,  also,  Wright  v.  Traver,  73  Mich.  405,  41 
N.  W.  517.  Numerous  cases  support  the  rule 
as  applied  to  stipulations  for  attorney's  and 
solicitor's  fees  In  mor*,gage8.  Van  Marter  v. 
McMillan,  39  Mich.  .104;   Myer  t.  Hart,  40 
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Mich.  517;  Canflela  v.  Conkling,  41  Mich.  371, 
2  N.  W.  191;  Parks  v.  Allen,  42  Mich.  482,  4 
"V.  \V.  227;  Vosbursh  v.  Lay,  45  Mich.  455, 
8  N.  W.  91;  Millard  v.  Tniax,  47  Mich.  251; 
10  N.  W.  358;  Id..  50  Mich.  343,  15  N.  W.  501; 
Kennedy  v.  Brown,  60  Mich.  336,  15  N.  W. 
498;  Sage  t.  Rlggs,  12  Mich.  313;  Hardwick 
V.  Bassett,  20  Mich.  17;  Damon  v.  Deeves, 
-62  Mich.  469,  29  N.  W.  42;  Louder  v.  Burch, 
47  Mich.  Ill,  10  N.  W.  129;  Botsford  v.  Bots- 
•ford,  49  Mich.  31,  12  N.  W.  897.  It  Is  con- 
tended that  a  court  of  equity  may  impose  a 
reasonable  solicitor's  fee,  as  has  been  done 
by  this  court  in  eases  cited.  2  How.  Ann.  St. 
i '  6623,  authorizes  the  supreme  court  to  es- 
tablish rules  of  practice  for  the  circuit  courts 
In  chancery  with  a  view  to  "the  diminishing 
of  costs,"  among  other  things.  Such  rules 
have  been  made,  and  chancery  rule  90  regu- 
lates the  Imposition  of  costs,  and  restricts  the 
power  of  the  circuit  courts.'  Several  of  the 
cases  cited  deny  the  validity  of  agreements, 
by  parties,  for  larger  costs  than  those  provid- 
ed by  law.  We  think  that  the  cases  cited 
clearly  settle  the  law  of  this  state  upon  the 
subject  before  us,  and  that  the  complainant 
was  not  entitled  to  the  fee  claimed.  The 
United  States  supreme  court  has  taken  the 
same  vtew  of  the  Michigan  cases.  See  Ben- 
dey  y.  Townsend,  109  U.  S.  665.  3  Sup.  Ct 
482.  The  decree  of  the  circuit  court  must  be 
affirmed.    The  other  Justices  concurred. 


SIMON  et  al.  v.  LELAND,  Sheriff. 

(Supreme  Court  ot  Midilgan.     April  30,  1895.) 

Cross  Rbplevis— What  CossTiTnTES  —  Instruc- 
tions. 

A  debtor  executed  a  chattel  mortgage  to 
secure  plaintiff  and  certain  other  creditors.  The 
goods  were  replevied  by  other  creditors  from 
plaintiff's  comortgagees,  and  plaintiff,  to  whom 
one  of  them  subsequently  assigned  his  interest, 
replevied  the  property  from  the  sheriff.  Hdd, 
that  plaintiff's  action  was  a  cross  replevin. 

Error  to  circuit  court,  Clinton  county;  Sher- 
man B.  DaboU,  Judge. 

Replevin  by  Sigmund  Simon  and  others 
against  William  Leiand,  sheriff.  There  was 
a  Judgment  for  defendant,  and  plaintiffs  bring 
error.    Affirmed. 

Watson  &  Chapman,  for  appellants.  Lyon 
&  Dooling,  for  appellee. 

HOOKER,  J.  Bryson,  a  clothing  dealer, 
gave  a  chattel  mortgage  to  High,  in  his  in- 
dividual capacity,  and  as  trustee,  purporting 
to  secure  to  High  $1,000,  to  the  First  National 
Bank  of  Ovid  $1,000,  to  the  Oakland  Savings 
Bank  $2,000,  to  Sigmund  Simon  and  Isaac 
Mendelson.  the  appellants,  $1,637.95.  This 
mortgage  was  dated  September  9,  1893,  and 
soon  after  Bryson  gave  a  bill  of  sale  of  bla 
stock  to  Esty.  On  September  15th,  Rosen- 
blatt Bros,  replevied  from  High,  Esty,  and 
Biysou  a  portion  of  the  stock  which  Bryson 


had  purchased  from  them;  and,  while  yet  Id 
the  hands  of  the  sheriff,  Simon  and  Meniel- 
8on  replevied  the  same  goods  from  him.  High 
having  assigned  his  Interest  in  the  mortgage 
to  Simon  and  Mendelson.  These  facts  ap- 
pearing upon  the  trial  of  the  latter  actloo,  tb« 
court  directed  a  verdict  in  favor  of  the  de- 
fendant for  the  value  of  the  property,  upon 
the  ground  that  it  was  a  cross  neplevlii, 

The  following  is  the  only  assignment  of  «v 
ror,  viz.:  "And  now  come  the  atmve-named 
plaintiffs,  by  H.  M.  High,  Fedawa  &  W^al- 
brldge,  Watson  and  Chapman,  their  attor- 
neys, and  gay  there  is  manifest  error  in  the 
trial  of  the  said  cause  in  the  circuit  court  in 
the  county  of  Clinton,  in  that  the  circuit 
Judge  instructed  the  Jury  in  bis  general  charge 
as  follows:  'I  think  the  parties  in  int^-eet 
in  this  suit  were  all  before  the  cor-t  in  the 
other  replevin  case,— the  Rosenblatt  Ca.ee. 
That  being  so,  and  the  property  having  been 
replevied  in  that  case,  and  held  by  tbe  Eber- 
IfT  in  custody,  under  the  replevin  process,  It 
Is  not  proper  for  the  parties  In  Interest  In 
that  to  bring  the  action  of  replevin  against 
the  officer,  when  he  holds  the  goods  In  that 
capacity.  So,  by  direction  of  the  court,  you 
will  return  a  verdict  in  favor  of  the  defend- 
ant. He  having  waived  a  return  of  the  goods, 
and  asked  a  Judgment  for  the  value.  In  the 
sum  of  $394.30,  you  will  so  render  your  ver- 
dict' H.  M.  High,  Fedawa  &  Walbridge,  Wat> 
son  and  Chapman,  Attorneys  for  Plaintiffs." 
It  Includes  substantially  all  of  the  charge. 
Two  points  are  urged  under  It:  First,  that 
the  evidence  did  not  show  the  action  to  be 
a  cross  replevin,  within  the  statute;  second, 
that  the  court  refused  to  submit  to  the  Jury 
the  question  of  the  respective  Interests  in  the 
property  held  by  plaintiffs  and  defendant. 

If  this  can  be  held  to  be  a  valid  assignment 
of  error,  it  must  be  upon  the  theory  that 
there  was  evidence  tending  to  show  that  tbe 
plaintiffs  were  entitled  to  a  verdict  It  does 
not  properly  raise  any  question  In  relation 
to  the  subject  of  damages  or  return.  Fur- 
thermore, the  record  fails  to  show  thac  the 
ooprt  refused  to  allow  the  Jury  to  consider 
the  respective  Interests  In  the  property.  The 
question  was  not  raised,  and  no  objection  was 
raised,  nor  was  any  suggestion  made  by  coun- 
sel, when  the  defendant's  attorney  said  that 
the  plaintiffs  would  waive  a  return,  and  take 
the  value  of  the  property.  The  case,  there- 
fore, turns  upon  the  question  of  plalntiflTa* 
right  to  bring  the  action;  In  other  words, 
was  it  a  cross  replevin?  The  plaintiffs*  claim 
was  Identical  with  that  of  High,  from  whom 
it  was  received,  if  It  was  a  claim  which  High 
could  assign,  which  we  need  not  decide.  It 
was  based  upon  the  chattel  mortgage.  Had 
High  brought  the  action,  it  would  have  been 
a  cross  replevin,  beycmd  dispute.  It  was 
brought  by  persons  In  privity  with  him,  and 
is  open  to  the  same  objection.  See  Fisher  v. 
Busch,  64  Mich.  180,  31  N.  W.  39;  Bank  v. 
Crowley,  24  Mich.  492;  Steere  v.  Vanderberg, 
90  Mich.  187,  51  N.  W.  205;  Whitney  v.  Hyde, 
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iJl  Mich.  15,  51  N.  W.  696;    SWnn,  Piac.  i 
165.    Tbe  Judgment  must  be  afiBrmed. 

GRANT,  J.,  did    not  sit     Tbe   other  Jus- 
tices concurred. 


GRAl   T.  HILL  et  al. 

(Saprrme  Conrt  of  Michigan.    April  30,  1895.) 

Vendor  akii  Pukchasbr— Fokrclosdre  pok  Part 
op  Price— OoTSTASDiso  Libds. 
Plaintiff,  who  was  assignee  of  a  contract 
for  the  Bale  of  premises  against  which  there  were 
liens  for  deferred  payments,  sold  the  contract  to 
defendants,  payments  to  be  made  partly  in  cash 
and  partly  in  fntare  installments.  Defendants 
rantracted  with  full  knowledge  of  the  state  of  the 
title.  The  agreement  did  not  provide  that  plain- 
tiff should  own  the  title  before  the  time  to  convey 
shonM  arrive,  and  the  bal.ince  to  become  due  ex- 
ceeded the  amount  of  the  liens  against  the  prop- 
erty. HHd.  that  plaintiff  was  entitled  to  a  sale 
of  the  defendants'  equitable  interest,  and  a  de- 
cree for  the  deficiency  due  under  Uie  contract 

Appeal  from  circuit  court,  Wayne  county, 
hi  chancery;   Joeeph  B.  Moore,  Judge. 

Action  by  Kobert  T.  Gray  against  Eugene 
Hill  and  another  to  foreclose  a  mortgage. 
From  a  decree  of  foreclosure,  defendants  ap- 
peal.  Affirmed. 

F.  H.  Canfleld  and  O.  L.  Canfleld,  for  ap- 
pellants.    Gray  &  Gray,  for  appellee. 

HOOKER,  J.  One  Dagobert  Julff,  being 
owner  in  fee  of  the  premises  Involved  in  this 
snit,  subject  to  three  mortgages,  aggregating 
about  $3,500,  sold  the  same  by  land  contract, 
on  March  25,  1890,  to  L'Hommedleu  and  oth- 
ers for  $18,000.  Of  this  $3,000  was  paid 
down,  $5,000  was  to  be  paid  on  or  before  the 
expiration  of  5  years,  and  $10,000  on  or  before 
the  expiration  of  10  years,  from  the  date  of 
the  contract  Julff  died  early  In  1892,  leav- 
ing heirs.  On  S^tcmber  10,  1892,  L'Hom- 
medlen  and  bis  associates  entered  into  a  con- 
tract with  Thuner,  agreeing  to  sell  and  con- 
vey the  premises  to  him,  In  consideration  of 
*6(),000,  approximately.  Of  this,  $9,000  was 
paid,  and  the  balance  deferred.  November  2, 
18SJ2,  Thuner  assigned  his  contract  to  Gray, 
the  complainant  In  1894  L'Hommedleu  died, 
having  devised  all  property  to  his  wife  In 
trust  On  January  16,  1893,  the  complainant 
entered  Into  a  contract  whereby  he  sold  the 
premises  to  the  defendants,  Eugene  H.  HUl 
and  Charles  T.  Miller,  for  $96,000.  Of  this, 
$18,000  was  paid,  and,  upon  failure  to  meet 
Ribsequent  Installments,  this  proceeding  was 
htstitnted  to  foreclose  and  sell  tj|»e  defendants' 
hiterest  Tbe  circuit  court  In  chancery  made 
*  decree  of  foreclosure,  requiring  the  payment 
of  $14,158.37,  which  it  adjudged  to  be  due 
from  these  defendants  to  the  complainant  and 
found  that  there  was  to  become  due  from 
them  to  him  upon  said  contract  the  further 
sum  of  $70,541.60,  besides  Interest.  The  de- 
"ree  directed  a  sale  of  the  premises,  subject  to 
the  latter  sum  In  default  of  payment  of  tbe 
former,  and  directed  a  repoi-t  of  deficiency.  If 


there  should  be  any,  upon  such  sale.  From' 
this  decree  the  defendants  appealed.  Seem- 
ingly the  objection  of  the  defendants  to  com- 
plainant's having  the  relief  asked  arises  from 
tbe  fear  that  they  will  be  called  upon  to  per- 
form their  contract  Apparently  they  have  no- 
objection  to  tbe  sale  of  the  land,  as  they  of- 
fered upon  the  hearing  to  convey  to  the  com- 
plainant what  interest  they  have  In  the  prem- 
ises, and  tendered  blm  a  deed  of  the  same. 
Ostensibly  they  fear  that  execution  will  be 
awarded  and  tbe  money  collected  from  them, 
and  the  complainant  will  afterwards  fail  to- 
convey  the  land,  because  he  has  no  title.  We 
are  cited  to  cases  which  hold  that  specific  per- 
formance will  not  be  awarded  to  a  vendor 
where  it  Is  impossible  for  him  to  perform  the- 
contract  upon  his  part,  e.  g.  where  he  has  not 
a  title  to  the  premises;  and  It  is  urged  that 
this  complainant  had  no  legal  title  when  the 
contract  was  made,  that  he  has  not  since  ac- 
quired any,  and  that  he  lias  never  tendered" 
performance,  or  made  any  offer  to  do  so.  A  bill! 
filed  strictly  for  specific  performance  usually 
asks  a  decree  for  the  whole  consideration,  and 
the  vendor,  complainant,  if  he  would  have  the- 
entire  consideration  awarded  to  him  by  tbe  de- 
cree, must  be  able  to  perform  the  contract 
Where  the  consideration  sought  is  tbe  pay- 
ment of  money,  only,  this  proceeding  amounts 
substantially  to  a  foreclosure,  as  It  gives  the 
vendor  a  decree  for  money  due  by  the  terms- 
of  the  contract  and,  by  sale  of  the  equitable 
title  of  the  vendee,  subjects  tbe  premises  to- 
the  payment  of  the  same.  This  proceeding  is 
favored,  as  it  enforces  no  forfeiture.  Coun- 
sel cites  tbe  following  cases  which  fully  sus- 
tain the  proposition:  FItz  Hugh  ▼.  Maxwell, 
34  Mich.  138;  Day  v.  Cole,  56  Mich.  294,  22^ 
N.  W.  811;  Watrous  v.  Allen,  57  Mich.  362. 
24  N.  W.  104;  Field  v.  Ashly,  79  Mich.  231, 
44  N.  W.  602;  Walker  v.  Oasgrain  (Mich.)  60- 
N.  W.  291.  See,  also,  Land  Co.  v.  Nichols 
(Wis.)  51  N.  W.  878;  Holly  Manufg  Co.  v. 
New  Chester  Water  Co.,  48  Fed.  879;  Jones, 
Mortg.  {  236,  and  cases  cited.  The  sale  of 
the  vendee's  equitable  title,  with  decree  for 
the  deficiency,  gives  the  vendor  the  benefit  of 
bis  contract  without  depriving  the  vendee, 
through  a  forfeiture,  of  what  he  has  paid  up- 
on it.  The  case  of  Walker  v.  Casgraln  dif- 
fered from  this  case  In  two  particulars.  In 
that  case  the  vendor  sought  a  decree  for  the- 
entlre  consideration  remaining  unpaid,  and  he 
was  owner  of  the  legal  title  Here  the  vendor 
is  foreclosing  for  one  or  more  Installments, 
and  he  is  not  in  possession  of  the  legal  title. 
But  in  each  case  the  vendee  had  an  equitable 
title  upon  which  the  vendor  had  a  lien,  and 
no  good  reason  Is  suggested  why  such  lien 
should  not  be  enforced  against  the  vendee's- 
interest,  such  as  it  was,  in  either  case.  In 
this  case  the  defendants  contracted  with  full 
knowledge  of  the  state  of  the  title,  and  it  Is 
apparent  that  both  parties  expected  that  the 
several  contracts  would  be  performed  accord- 
ing to  their  terms.  The  defendants  contract- 
ed to  receive  a  title  when  $40,000  should  Iw 
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paid,  and  the  contract  contains  no  representa- 
tion or  agreement  tlut  the  complainant  shonld 
own  the  title  before  the  time  to  convey  should 
arrive.  The  decree  In  the  case  is  for  less 
than  $15,000,  and  the  balance  to  become  due 
exceeds  the  amount  of  the  liens  of  the  L'Hom- 
medleu  and  Thuner  contracts.  There  la  no 
obstacle  to  the  defendants  being  fully  pro- 
tected, either  through  payments  upon  these 
contracts  or  by  the  courts  In  proceedings  sim- 
ilar to  this  to  enforce  the  payment  of  the  re- 
mainder of  the  purchase  price.  A  court  of 
equity  can  do  complete  Justice  in  such  a  case. 
See  Land  Co.  v.  Nichols  (Wis.)  61  N.  W.  878. 
The  decree  of  the  circuit  court  will  be  af- 
firmed, with  costs. 


LONG,  J.,  did  not  Bit 
concurred. 


The  other  Justices 


GERMAINB  t.  CITY  OF  MUSKEGON. 
(Supreme  Coort  of  Michigan.    April  30,  1893.) 

ACTIOX    AOAIH8T    CiTT  —  DErECTlVB     BiDEWALK — 

NOTICS— CONTRIBDTOKT   NeOLIOENCB— 

ISSTRCCTIOXS. 

1.  In  a  complaint  against  a  city  for  injuries 
canaed  by  a  defective  sidewalk,  an  averment 
that  defendant  well  knew,  or  by  the  exercise  of 
reasonable  care  ought  to  have  known,  the  exist- 
ence of  the  defect,  is,  in  the  absence  of  a  de- 
murrer, a  snfficient  allegation  that  defendant  had 
notice,  actnal  or  presumptive,  of  the  defect 

2.  The  fact  that  a  person  injured  by  a  de- 
fective sidewalk  knew  of  the  defect  does  not 
show  contributory  negligence,  nnless  the  place 
was  so  dangerous  that  a  prudent  man  would  not 
have  traveled  thereon. 

3.  The  court,  after  stating  the  rule  of  pre- 
samptive  notice,  charged  that,  if  the  sidewalk 
inspectors  used  reasonable  diligence,  and  did  not 
discover  any  defects,  then  defendant  had  no 
knowledge,  and  plaintiff  could  not  recover,  but 
that  if  the  inspectors  neglected  their  duties  they 
would  be  liable  for  the  defect.  Udd  proper,  as 
bearing  on  the  question  of  notice,  though  neglect 
to  inspect  the  ridewalk  was  not  alleged  in  the 
complaint. 

4.  A  statemeoft  by  the  court  to  the  jury  that 
"It  Is  very  important  that  the  questions  you  are 
asked  to  answer  be  answered  so  that  they  cor- 
respond with  your  other  verdict"  was  not  erro- 
neous, as  directing  the  jury  that  their  answers  to 
special  questions  must  correspond  with  their 
general  verdict. 

5.  In  an  action  for  inlnries  sustained  by  step- 
ping through  a  sidewalk  where  a  plank  had  been 
removed,  the  jary  were  asked,  at  defendant's 
request,  to  find  specially  whether  the  plank 
"was  in  and  out  ol  its  place  at  various  times  Im- 
mediately before  the  accident"  Bdd,  that  the 
question  was  improper,  and  its  answer  could 
have  no  controlling  effect  on  the  general  ver- 
dict 

6.  Error  cannot  be  predicated  on  the  court's 
failure  to  give  the  Jury  a  definition  of  "contribu- 
tory negligence,"  where  no  request  to  that  effect 
was  made. 

Error  to  circuit  court.  Muskegon  county; 
Fred  3.  Russell,  Judge. 

Action  by  Charles  Germaine  against  the 
city  of  Muskegon  for  injuries  sustained  by 
reason  of  a  defective  sidewalk.  From  a  Judg- 
ment for  plaintiff,  defendant  brings  error. 
Aflirmed. 

Brown  &  Lovelace,  for  appellant  Jones  & 
Clark,  for  appellee. 


GRANT,  J.  A  sidewalk  in  the  defendant 
city  was  constructed  of  plank  two  by  four 
Inches  laid  crosswise.  Plaintiff's  case  was 
that  one  of  these  planks  had  been  removed; 
that  he  stepped  into  the  bole  on  the  night  of 
December  10th,  fell,  and  broke  his  arm.  For 
this  injury  be  recovered  vordlct  and  Judg- 
ment 

1.  Defendant  objected  to  the  admission  of 
any  testimony  under  the  declaration,  claim- 
ing that  it  did  not  state  a  cause  of  action. 
The  precise  objection  is  that  the  declaration 
does  not  allege  that  the  defect  existed  for> 
such  a  length  of  time  before  the  accident  as 
will  Justify  a  presumption  of  notice  which 
takes  the  place  of  actual  notice.  The  objec- 
tion is  not  good.  The  declaration  alleges  that 
the  defendant  well  tkUew,  or  by  the  exercise 
of  reasonable  care  ought  to  have  known,  the 
existence  of  the  defect  €k)od  pleading  might 
p^haps  require  a  more  definite  allegation, 
but.  In  the  absence  of  a  demurrer,  the  dec- 
laration must  be  held  good. 

2.  The  charter  of  the  defendant  dty  pre- 
vents the  Institution  of  suits  against  It  until 
a  claim  duly  verified  has  been  presented  t» 
the  common  counclL  PlalntHTs  claim  was 
presented  and  verified  by  oath  admlni.><tor<.'d 
by  Mr.  Clark,  one  of  the  plalntilTs  attorof  j.<. 
It  Is  Insisted  that  under  How.  Ann.  St  I 
637,  Mr.  Clark  was  prohibited  as  a  notary 
public  from  administering  the  oath.  Th:$ 
statute  prohibits  attorneys  from  administer- 
ing oaths  "in  causes  in  which  they  may  be 
professionally  engaged."  Jones  &  Clark  had 
at  that  time  been  engaged  by  the  plalntiS 
to  prosecute  his  claim,  but  no  suit  had  been 
Instituted.  We  need  not  decide  whether  tke 
afiSdavlt  is  within  the  prohibition  of  the  stat- 
ute. The  charter  further  provides  that  if  tht* 
claim  Is  presetkted  without  an  aflSdavit  and 
rejected  for  that  reason,  it  shall  be  a  suffi- 
cient defense  in  any  court  to  any  action  or 
proceeding  for  the  collection  of  the  claim. 
This  claim  was  not  rejected  for  that  reason, 
and  the  defect  was  therefore  waived. 

3.  Error  Is  alleged  In  the  refusal  of  the 
court  to  instruct  the  Jury  that.  If  the  pinnU 
was  In  its  place  on  the  8th  or  9th  of  De- 
cember, the  verdict  shotild  be  for  the  defend- 
ant This  instruction  should  have  been  xiv- 
en,  but  the  Jury,  in  reply  to  a  special  ques- 
tion, found  that  It  was  not  in  place  on  eithc-' 
of  those  days.  The  error,  therefore,  was  on« 
without  prejudice. 

4.  It  was  not  error  to  Instruct  the  Jury,  un- 
A&c  the  facts  of  this  case,  that  the  plalntiS 
had  a  right  to  travel  on  the  sidewalk,  and 
the  mere  fact  that  he  did  so  travel,  even  with 
the  knowledge  that  there  was  a  bole  in  the 
walk,  is  of  itself  no  evidence  of  negligence 
on  his  part  unless  the  place  was  ao  danger- 
ous tliat  a  prudent  man  would  not  have  trsT- 
eled  on  the  walk.  Sidewalks  are  intended 
for  the  use  of  pedestrians,  and  they  are  en- 
titled to  walk  upon  them,  and  are  entitled  to 
do  so  even  if  they  have  knowledge  of  a  de- 
fect like  the  one  in  question. 
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5.  It  Is  argued  that,  under  the  charge  of 
the  court,  the  Jury  were  permitted  to  base  a 
verdict  upon  a  failure  to  inspect  the  side- 
walk,—an  act  of  negligence  not  set  forth  In 
the  declaration.  What  the  court  said  upon 
this  subject  had  a  direct  reference  to  the 
knowledge  or  notice  of  the  defect  After 
stating  to  the  Jury  the  rule  of  presumptive 
notice,  the  court  said  that  it  appeared  that 
the  defoidant  had  men  whose  duty  It  was  to 
insfiect  the  walks,  and  whose  duty  It  was  to 
use  reasonable  diligence  and  care  to  find  out 
whether  they  were  in  a  reasonably  safe  con- 
dition, and  that  If  they  used  such  care  and 
diligence,  and  were  unable  to  find  the  defect 
or  did  not  find  it,  the  defendant  did  not  then 
have  knowledge,  and  plaintiff  could  not  re- 
cover, but.  If  they  neglected  to  perform  these 
duties,  they  would  be  liable  for  the  defect. 
The  Instruction  meant  no  more  than  this: 
that  the  failure  to  Inspect,  or  to  inspect  prop- 
erly, did  not  prevent  the  application  of  the 
rule  of  presumptive  notice. 

6.  The  Jury,  after  being  absent  for  a  time, 
returned  to  court  near  the  close  of  the  day's 
session,  and  stated  that  they  were  unable  to 
agree.  The  Judge  was  proceeding  to  direct 
them  to  bring  in  a  sealed  verdict,  but.  on 
account  of  the  submission  to  them  of  certain 
special  questions,  he  changed  his  mind,  say- 
ing: "I  don't  think  I  will  give  you  any  in- 
struction with  reference  to  bringing  in  a 
sealed  verdict,  though,  on  account  of  those 
questions,  because  it  is  very  important  that 
the  questions  that  you  are  asked  to  answer 
be  answered  so  that  they  correspond  with 
your  other  verdict,  because  the  written  ques- 
tions that  you  answer  would  control  your 
other  verdict,  if  it  was  not  in  accordance 
with  the  written  questions,  and  I  will  give 
you  an  opportunity  to  deliberate  again." 
Counsel  for  defendant  insists  that  this  lap- 
guage  is  within  the  rule  laid  down  in  Bank 
V.  Barnes,  86  Mich.  632,  49  N.  W.  475,  and 
the  cases  there  cited.  Clearly,  this  statement 
of  the  circuit  Judge  does  not  amount  to  a  di- 
rection that  their  answers  to  special  ques- 
tions must  correspond  with  their  general  ver- 
dict It  is  merely  a  statement  that  it  is  Im- 
portant the  two  should  agree.  We  do  not 
think  It  good  practice  to  make  such  state- 
ments to  the  Jury,  and  this  court  so  said  in 
People  T.  Murray,  52  Mich,  291,  17  N.  W. 
S43.  The  language  in  this  case  is  no  stronger 
than  the  language  used  in  that  That  case, 
therefore,  controls  In  this. 

7.  The  third  special  question  submitted  to 
the  Jury  at  the  request  of  the  defendant  reads 
am  follows:  "Q.  Do  you  find  that  the  plank 
was  in  and  out  of  Its  place  at  various  times 
Immediately  before  the  accident?"  It  is  un- 
necessary to  discuss  the  error  assigned,  be- 
cause the  question  itself  was  improper.  Its 
answer  could  have  no  controlling  effect  upon 
the  general  verdict  If  answered  "Tes,"  as 
defendant  claimed  it  should  be  under  the  evi- 
dence. It  would  have  made  no  difference  with 
4  verdict  against  the  defendant     Besides, 


what  would  the  Jury  understand  by  "im- 
mediately"? If  answered  "Yes,"  no  one 
could  liave  told  whether  they  understood  It 
to  mean  half  a  day,  one  day,  two  days,  or 
more. 

8.  Error  Is  alleged  In  that  the  court  failed 
to  give  the  Jury  a  definition  of  "contribu- 
tory negligence."  If  counsel  for  the  de- 
fendant were  of  the  opinion  that  the  Jury 
did  not  possess  sufficient  intelligence  to  un- 
derstand the  meaning  of  the  term,  they 
should  have  requested  such  instruction  as 
they  desired.  Having  failed  to  do  this,  they 
cannot  now  be  heard  to  complain.  Judgment 
affirmed.   The  other  justices  concurred. 


PEOPLE  ex  rel.  STONE  v,  INGHAM  CIR- 
CUIT JUDGE. 
(Supreme  Court  of  Michigan.     May  7,  1895.) 
Pbtitios  IX  Intkrvektion— Permission  io  File 
—Nunc  pro  Tuho  Order. 

1.  Though  an  intervener  shonld  first  obtain 
permission  from  the  court  to  file  hia  pe>tition,  yet 
the  court  may,  by  order  nunc  pro  tunc,  authorisse 
and  validate  the  filing  of  a  petition  filed  with- 
out permission. 

2.  An  order  refudng  to  strike  from  the  files 
a  petition  of  intervention,  filed  without  permis- 
sion of  court  and  an  order  overruling  a  demur- 
rer thereto,  are  together  eQuivaleiit  to  a  nunc  pro 
tunc  order  granting  petitioner  permission  to  in- 
tervene. 

Petition  on  the  relation  of  George  W. 
Stone,  receiver,  against  the  circuit  Judge  of 
Ingham  county,  for  order  to  show  cause 
why  mandamus  shonld  not  Issue.    Denied. 

M.  V.  Montgomery,  for  relator. 

PER  CURIAM.  The  voluntary  interven- 
tion by  Mrs.  Buck,  and  the  filing  of  her  pe- 
tition in  the  pending  chancery  suit  of  Sher- 
wood, Commissioner,  vs.  Central  Michigan 
Savings  Bank,  without  having  first  obtained 
leave  so  to  do,  were  undoubtedly  irregular 
and  unauthorized.  The  correct  practice  is 
pointed  out  in  Citizens'  Sav.  Bank  v.  Ing- 
ham Circuit  Judge,  98  Mich.  173,  57  N.  W. 
121.  The  circuit  Judge  might  and  perhaps 
should,  have  dismissed  or  stricken  from  the 
flies  her  petition.  But  he  declined  to  do  so, 
and  the  question  now  is,  shall  this  court  by 
mandamus  compel  it  to  be  done?  If  Mrs. 
Buck  had  applied  for  leave  to  Intervene  and 
to  file  her  petition,  such  leave  could,  and 
probably  would,  have  been  granted.  That 
course  should  have  been  pursued.  But 
while  the  practice  is  not  to  be  encouraged, 
It  is  undoubtedly  competent  generally,  for 
the  chancery  court,  by  order  nunc  pro  tunc, 
to  authorize  and  validate  the  intervention 
and  the  filing  of  such  petition  by  a  claimant 
We  are  satisfied  that  the  order  of  the  cir- 
cuit court  for  the  county  of  Ingham,  In 
chancery,  sustaining  petitioner's  demurrer, 
and  the  subsequent  order  of  March  16th  last 
denying  the  application  to  strike  the  peti- 
tion of  Mrs.  Buck  from  the  files,  should  be 
treated  as  equivalent  in  all  respects  to  such 
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order  nunc  pro  tnnc.  It  follows  that  the 
mandamus  prayed  for  cannot  Issue.  Re- 
lator's application,  therefore,  for  an  order 
to  show  cause,  must  be  denied. 


H.    B.    CI.APLIN    CO.    T.    WEBER    et   al. 

(STEARNS  et  al.,  Interveners). 

(Supreme  Court  of  Wisconsin.    April  30,  1893.) 

Appeal — From  Order  in  Akotbek  Action — 

DiSMISSAU 

After  plaintiff  and  other  creditors  of  a 
partnership  had  obtained  judgrments,  and  levied 
execution  on  the  firm  property,  some  of  the  part- 
ners brought  suit  against  the  others  for  a  disso- 
lution of  the  firm  and  an  accounting.  Subse- 
quently, on  the  petition  of  other  creditors,  who 
claimed  that  tlie  judgments  were  fraudulent,  an 
order,  made  and  entitled  in  the  partnership  ac- 
tion, was  panted,  allowibg  petitioners  to  inter- 
vene therem,  and  also  in  the  creditors'  suits, 
whereupon  plaintiff  gave  notice  of  appeal,  enti- 
tled in  Its  action  against  the  firm,  from  such  or- 
der. Held,  that  the  appeal,  being  taken  in  an 
action  other  than  the  one  in  which  such  order  was 
made,  must  be  dismissed. 

Appeal  from  superior  court,  Milwaukee 
county;   R.  N.  Austin,  Judge. 

Action  by  the  H.  B.  Claflin  Company 
against  A.  M.  Weber  and  others.  From  an 
order  allowing  Steams  &  Splngarn  to  Inter- 
vene, plalntiir  appeals.     Dismissed. 

Motion  to  dismiss  appeal.  The  defendants 
Wel)er  were  partners  in  business  in  Mil- 
waukee, owning  a  large  stock  of  dry  goods. 
On  the  5th  day  of  September,  1804,  judg- 
ment upon  a  Judgment  note  was  entered  In 
the  superior  court  of  Milwaukee  county  in 
favor  of  the  appellant  and  against  the  firm 
of  Weber  Bros.,  and  execution  was  issued 
to  the  sheriff  upon  such  Judgment  At  the 
same  time  Judgments  were  entered  against 
the  firm  upon  four  other  Judgment  notes,  and 
executions  were  Issued  thereon  to  the  sheriff, 
who,  on  the  same  day,  seized  the  stock  of 
goods  of  the  firm  upon  all  the  executions. 
Later,  on  the  same  day,  an  action  was  com- 
menced by  Gersbom  Weber  and  David  Web- 
er, two  of  the  members  of  said  firm,  against 
A.  M.  Weber,  the  remaining  partner,  for  the 
dissolution  of  the  partnership  and  an  account- 
ing. The  complaint  alleged,  among  other 
things,  the  rendition  of  the  Judgments  above 
mentioned,  and  the  seizure  of  the  firm's  prop- 
erty on  execution,  •  and  prayed  for  an  ac- 
counting, and  for  the  appointment  of  a  re- 
ceiver, and  for  an  Injunction  restraining  ac- 
tions against  the  firm  by  creditors.  Upon 
the  same  day,  and  by  consent,  an  order  was 
made  dissolving  the  partnership,  sequestrat- 
ing the  assets  of  the  firm,  ordering  an  ac- 
count to  be  taken,  appointing  a  receiver,  and 
restraining  all  creditors  of  the  firm  from 
commencing  actions  against  the  partnership. 
The  receiver  gave  the  requb-ed  bond,  and  en- 
tered on  his  duties  on  the  same  day.  On  the 
24th  day  of  September,  1894,  the  respond- 
ents Steams  &  Splngara,  who  allege  them- 
selves to  be  creditors  of  Wober  Bros,  to  the 
amount  of  |6,273.31,  filed  their  petition  In 


the  action  for  dissolution  of  the  partnership, 
alleging  that  the  Judgments  of  the  appellants 
were  collusive  and  fraudulent,  spedfylng  the 
grounds  of  the  fraud  in  detail,  and  praying 
for  an  order  staying  the  sale  of  the  goods 
under  the  executions,  that  the  petitioners  be 
allowed  to  Intervene  in  the  action  and  in  the 
several  creditors'  actions,  and  become  parties 
thereto,  and  that  their  claim  be  protected, 
and  for  anch  other  relief  as  might  be  Just  and 
equitable.  This  petition,  and  an  order  to 
show  cause,  based  thereon,  were  served  on 
the  parties  to  the  partnership  suit,  the  sberlS. 
and  the  attorneys  for  the  execution  credlton, 
and  upon  the  hearing  the  sheriflf  and  the 
Judgment  creditors  appeared,  and  an  ord«r 
was  made  by  the  court,  September  25.  1891. 
that  the  petitioners  have  leave  to  Intervene  in 
the  partnership  action,  and  also  In  the  cred- 
itors' actions  In  which  Judgments  had  been 
entered,  and  to  file  and  serve  petitions  lo 
each  of  said  last-named  actions,  containing 
the  allegations  on  which  the  petitioners  as- 
sail said  Judgments;  also  requiring  the  sher- 
iff to  accept  only  cash  bids  upon  sale  of  the 
stock  of  goods  seised,  and  that  he  pay  the 
proceeds  of  sale  Into  court,  to  abide  the  re- 
sult of  the  trial  of  the  Issues.  On  the  29tb 
day  of  September,  1894,  the  attorneys  for  the 
execution  creditors  obtained  an  ex  parte  or- 
der from  the  court,  entitled  In  the  partner- 
ship action,  modifying  the  order  of  Septem- 
ber 25,  1894,  so  as  to  require  the  sho-Iff  to 
pay  Into  court  only  the  sum  of  |7,000.  and 
allowing  him  to  apply  the  excess  upon  the 
executions  In  his  hands,  returning  the  rar- 
plus  then  left.  If  any,  to  the  receiver.  It  ap- 
pears that  on  the  same  day  the  sheriff  sold 
a  part  of  the  stock  of  goods  for  the  sum  of 
$67,550,  retained  $3,000  on  account  of  hiji 
fees  and  expenses,  retained  |7,000  to  be  luid 
into  court,  and  paid  to  the  attorneys  for  the 
execution  creditors  the  balance;  but  it  was 
Insufficient  to  pay  the  entire  amount  of  the 
executions.  On  the  11th  day  of  October. 
1894,  an  order  was  made  by  the  court,  upon 
motion  of  the  Interveners  and  respondents, 
and  upon  notice  to  all  parties  Interested,  re- 
quiring the  sheriff  to  pay  into  court  the  $7.- 
000  before  mentioned;  also  requiring  the 
sheriff  and  Messrs.  Turner,  Bloodgood  & 
Kemper,  the  attorneys  for  the  execution 
creditors,  to  pay  into  court  the  sums  received 
upon  the  executions  of  the  Judgment  cred- 
itors as  aforesaid,  which  sums  were  ordered 
to  remain  in  court  until  Its  further  order; 
also  adjudging  that  the  modifying  order  of 
September  29,  1894,  was  and  is  wholly  in- 
operative, and  of  no  effect  whatever.  The 
moving  papers  were  entitled  only  In  the  part- 
nei-ship  action,  but  the  order  Is  entitled  In  the 
partnership  action  and  In  the  five  creditors* 
actions.  It  appeared  on  the  hearing  of  this 
last-named  motion  that  the  modifying  order 
of  September  29th  was  not  entered  la  the 
minute  book  of  the  clerk  when  made,  and 
oral  motion  was  then  made  by  the  attorneys 
of  the  creditors  for  an  order  directlnic  the 
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elerk  to  make  such  entry  nunc  pro  tunc, 
whicb  motion  was  denied.  On  tbe  lltb  day 
of  October  aforesaid,  tbe  appellant,  tbe  H.  B. 
f'laflln  Ck)mpany,  gave  notice  of  appeal,  en- 
titled in  Its  action  against  the  Webers,  from 
the  order  entered  September  25,  1894,  In  tbe 
action  of  Weber  t.  Weber,  also  from  the 
order  of  October  11,  1894,  reinstating  the  or^ 
der  of  September  25th,  and  from  the  ordei 
of  October  lltb,  refusing  to  order  the  entry 
of  the  order  of  September  29th  nunc  pro  tunc. 
The  Interveners  and  respondents  now  move 
to  dismiss  such  appeal. 

Turner,  Bloodgood  &  Kemper,  for  appe- 
lant. Winkler,  Flanders,  Smith,  Bottum  &, 
VlLns  and  Goldberg  &  Hoxle,  for  respondents. 

WINSLOW,  J.  (after  stating  the  facte). 
The  order  of  September  25,  1894,  allowing 
Steams  &  Spiugarn  to  intervene,  and  contest 
the  bona  fldes  of  the  claims  of  the  execution 
creditors,  was  an  order  made  and  entitled 
in  the  partnership  action,  and  in  no  other. 
It  purported  to  allow  intervention  in  the  sev- 
eral creditors'  actions,  but  it  was  made  only 
in  the  partnership  action.  It  U  manifest  that 
an  appeal  cannot  be  taken  in  one  action  from 
an  order  made  in  an  entirely  different  action. 
A  uthoritles  will  not  be  needed  to  sustain  this 
proposition.  The  action  for  dissolution  of  the 
partnership  became,  in  substance,  a  seques- 
tration action  after  the  Intervention  of 
Steams  &  Splngarn  and  tbe  general  appear- 
ance of  the  execution  creditors  and  the  sher- 
iff therein.  The  two  orders  of  October  11th 
were  omnibus  orders,  entitled  in  the  partner- 
ship action,  and  in  the  five  creditors'  actions 
as  well.  Such  a  practice  is  certainly  to  be 
condemned.  It  produces  confusion  and  un- 
certainty. It  effectually  violates  all  rules  and 
statutes  which  provide  against  the  misjoinder 
of  actions  and  parties  to  actions.  The  ac- 
tion In  which  they  should  have  been  made,  if 
at  all,  is  tbe  partnership  action.  However, 
the  plaintiff  cannot  be  said  to  be  aggrieved 
I>y  the  fact  that  they  also  appear  to  be  en- 
1  itled  in  tbe  other  actions.  The  motion  to  re- 
Instate  tbe  order  of  September  2ath,  and 
nullify  the  modifying  order  of  September 
20th.  was  made  and  entitled  only  in  the 
partnership  action,  and  it  Is  very  evident 
that  it  was  in  fact  properly  a  motion  in  that 
action.  The  order  made  on  such  motion, 
4)ctol>er  11th,  clearly  gained  nothing  of  sub- 
stantial force  by  being  also  entitled  in  tbe 
otlier  actions,  in  which  no  motion  had  been 
made.  The  proper  action  In  which  to  test 
its  validity  is  the  action  in  which  it  belongs, 
and  in  which  the  motion  on  which  it  was 
based  was  made,  and  that  is  tbe  partnership 
action.  If  the  plalntiflC  lias  been  wronged,  it 
has  been  wronged  by  the  order  In  the  part- 
nership action;  and  if  It  has  any  grievance 
it  results  from  that  order,  because,  while  It 
remains  unreversed  In  that  action,  tbe  plain- 
tiCf  is  bound  by  IL  The  same  remarks  apply 
8Ut>stantially  to  the  order  refusing  to  require 
v.63N.w.no.l— 6 


the  entry  of  the  modifying  order  of  Septem- 
ber 20th  nunc  pro  tunc.  The  modifying  or- 
der was  made  and  entitled  solely  in  the  part- 
nership action,  and  the  motion  to  require  its 
entry  nunc  pro  tunc  was  necessarily  an  or- 
der in  the  same  action.    Appeal  dismissed. 


JONES  V.  HUNT. 
(Supreme  Court  of  Wiscoasln.  April  23,  1895.) 
Justice  of  thb  P«iok —Validity  or  Jtjdojjbnt, 
Where  the  docket  of  a  justice  does  not 
show  the  nature  of  the  action,  whether  any  pleas- 
were  made  by  the  parties,  nor  any  other  facts 
showing  jarisdiction,  the  Judgment  rendered  is- 
void. 

Appeal  from  circuit  court,  Adams  county;. 
Robert  G.  Slebecker,  Judge. 

Action  by  E.  S.  Hunt  against  Norman  Jones. 
Plaintiff  had  judgment,  and  defendant  ap- 
peals.    Reversed. 

A  common-law  certiorari  was  issued,  on  the 
petition  of  tbe  appellant,  to  a  Justice  of  tbe 
peace  for  Adams  county.-  to  review  his  pro- 
ceedings in  an  action  before  him  in  which  tbe 
said  respondent  was  plulntlff  and  the  appel-  ' 
laut  was  defendant,  and  which  resulted  In  a 
Judgment  against  the  latter,  and  in  favor  of 
the  plaintiff  therein,  of  $3  damages  and  $59.- 
02  costs.  From  the  copy  of  the  docket  the- 
justice  returned  to  the  writ,  it  appeared  that 
a  summons  was  issued  In  favor  of  Hunt 
against  Jones,  as  defendant,  returnable  as 
provided  by  law;  that  on  tbe  return  day  the 
parties  appeared  at  the  proper  time,  when  the 
defendant  filed  a  written  offer  of  Judgment, 
which  was  not  accepted,  and  the  cause  was 
adjoui-ned,  at  tbe  defendant's  request,  until 
June  25,  1891.  Upon  the  adjourned  day  the 
parties  appeared,  and  tbe  defendant  called 
for  a  Jury,  which  appears  to  have  been  sum- 
moned, and  tbe  trial  proceeded  until  June 
27tb,  when  the  Jury  found  a  verdict  for  the 
plaintiff  for  three  dollars,  upon  whicb  Judg- 
ment was  given  as  stated.  The  docket  does 
not  contain  any  entry  showing  tbe  nature  of 
the  action,  or  of  the  plaintiff's  claim,  nor 
does  It  appear  that  he  made  any  complaint^ 
either  oral  or  written,  or  that  the  defendant 
made  any  plea  or  answer,  nor  was  there  any 
paper  returned  by  the  Justice  affoi-dlug  any 
Information  whatever  In  respect  thereto.  The 
circuit  court  gave  Judgment  affirming  the 
judgment  of  the  justice,  with  costs,  and  the 
plaintiff  in  the  writ  of  certiorari  (Jones)  ap- 
pealed. 

S.  W.  Pierce,  for  appellant  J.  H.  Rogers,, 
for  respondent 

PINNBT,  J.  (after  stating  the  facte).  The' 
return  wholly  falls  to  show  that  the  Justice 
had  jurisdiction  to  render  judgment  against 
the  defendant  The  jurisdiction  of  a  court 
of  general  JuriadictioD  will  t>e  presumed,  un- 
til tbe  contrary  appears;  but  justices'  courts 
are  courte  of  Inferior  and  limited  jurisdiction, 
and  jurisdiction  must  appear,  both  as  to  per- 
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son  and  subject-matter,  upon  the  face  of  their 
proceedings,  and  wUl  not  be  presumed.  This 
Is  so  well  understood  that  citation  of  authori- 
ty to  support  It  is  unnecessary.  It  Is  a  prop- 
osition as  old  as  the  law  itself.  Whether  the 
subject-matter  of  the  trial  Ijefore  the  Justice 
was  slander,  libel,  malicious  prosecution,  or 
false  imprisonment,  of  which  he  could  not 
have  Jurisdiction,  or  whether  It  was  upon 
contract,  or  other  cause  of  action,  where  the 
amount  claimed  was  less  than  $200,  as  speci- 
fied in  section  3572,  Rey.  St.,  of  which  a  Jus- 
tice would  haye  Jurisdiction,  does  not  appear, 
even  by  inference.  The  record  is  absolutely 
silent  on  the  subject  The  statute  (section 
3574,  subd.  4)  requires  the  Justice  to  enter 
upon  his  docket,  "where  the  pleadings  ore 
written,  a  brief  statement  of  their  nature 
and  reference  to  the  pleadings  filed;  and 
where  the  pleadings  are  made  orally,  a  con- 
-dse  statement  of  the  complaint  of  the  plaln- 
'tlfT,  the  answer  of  the  defendant,  the  further 
pleadings,  if  any,  and  the  Issue  Joined."  The 
object  of  this  provision  is  that  the  Jurisdiction 
-of  the  Justice  may  appear  upon  the  face  of 
the  proceedings,  and  to  preserve  the  rights 
-of  the  parties  by  showing  what  is  adjudicat- 
•ed.  Jurisdiction  as  to  the  subject-matter, 
'Whatever  it  may  have  been  that  was  litigated 
before  the  Justice,  does  not  appear  upon  the 
face  of  this  record,  or  the  proceedings  of  the 
Justice.  It  was  necessary  that  the  substance 
of  the  issue  should  appear.  Phillips  r.  Bridges, 
3  Wis.  270;  Hlbbard  v.  Bell,  3  Pin.  190; 
Smith  V.  Bahr,  62  Wis.  244,  22  N.  W.  438; 
12  Am.  &  Eng.  Enc.  Law,  504,  and  cases  in 
notes.  If  the  necessary  facts  to  confer  Juris- 
diction on  an  inferior  court  do  not  appear  In 
its  record.  Its  Judgment  will  be  held  void, 
^\-herever  it  is  brought  in  question.  Id.  148. 
It  was  formerly  the  rule  that,  In  pleading  or 
•declarini;  on  a  Justice's  Judgment,  it  was  nec- 
essary to  allege  the  necessary  facts  to  show 
that  be  had  Jurisdiction.  Cleveland  v.  Rog- 
ers, 6  Wend.  438;  Thomas  v.  Robinson,  3 
Wend.  267.  Under  this  rule  It  would  be  im- 
possible to  frame  from  the  record  a  sufficient 
declaration  in  an  action  upon  this  Judgment. 
By  the  present  statutory  rule  of  ■  pleading 
<Kev.  St  i  2673),  It  Is  not  necessary  to  state 
the  facts  conferring  Jurisdiction;  but  such 
Jud^^ment  may  be  stated  "to  have  been  duly 
made  or  given,"  and  if  the  allegation  is  con- 
troverted the  party  pleading  "shall  be  bound 
to  establish  on  the  trial  the  facts  conferring  *- 
Jurisdiction."  In  an  action  on  this  Judgment, 
under  this  rule,  the  plaintiff  would  necessari- 
ly be  defeated,  for  the  record  would  not  sup- 
port such  an  allegation.  The  respondent  re- 
lied on  Coffee  v.  City  of  Chippewa  Falls,  36 
Wis.  121,  and  Baizer  v.  Lasch,  28  Wis.  268, 
to  show  that  the  failure  to  enter  a  brief  state- 
ment of  the  complaint  In  the  doclcet  was  not 
fatal  to  the  Jurisdiction,  and  it  would  be  pre- 
sumed that  ib^e  were  pleadings  filed,  and 
that  the  dtfendant  waived  ail  Irregularities 
by  going  to  trial.  The  case  of  Henckei  v. 
Manufacturing  Co.,  51  Wis.  363,  7  N.  W.  780, 


shows  that  the  want  of  Jurisdiction  as  to  sub- 
ject-matter could  not  be  waived,  even  by  ex- 
press consent  In  Coffee  v.  City  of  Chippe- 
wa EVills,  supra,  there  was  a  written  com- 
plaint, as  appears  from  the  (pinion  of  tbe 
court,  and  the  printed  case  shows  that  the 
docket  entries  of  the  Justice  referred  to  It; 
that  a  demurrer  to  the  entire  complaint  was 
overruled,  and  aftewards  a  second  demurrer 
to  a  part  of  It;  and  that  the  defendant  re- 
fused to  put  In  an  answer.  The  complaint 
was  returned  to  the  circuit  court,  where  the 
Judgment  was  afilrmed,  but  was  not  trans- 
mitted to  this  court  on  the  appeal.  This 
court  did  not  indulge  in  any  presumption 
that  the  Judgment  of  the  Justice  was  valid, 
but  did  act  upon  the  presumptlim  that  the 
Judgment  of  the  circuit  court,— a  court  of  gen- 
eral Jurisdiction,— given  upon  the  entire  rec- 
ord, with  the  complaint  before  It  was  rightly 
given.  In  Baizer  v.  Lasch,  28  Wia  268,  the 
action  was  commenced  by  attachment  and 
the  aflldavlt  showed  the  nature  and  amount 
of  the  plaintiff's  claim.  The  objection  -was 
that  no  bill  of  particulars  had  been  filed,  as 
required,  and  that  the  Judgment  rendered, 
for  123.70,  exceeded  the  amount  of  the  plain- 
tiff's claim.  It  was  rightly  held  that  these 
objections  were  not  Jurisdictional.  For  the 
reasons  above  stated,  the  Judgment  of  the  cir- 
cuit court  is  erroneous.  "The  Judgment  of  the 
circuit  court  is  reversed,  and  the  cause  la  re- 
manded to  that  cotu-t  with  directions  to  re- 
verae  the  Judgment  of  the  justice  of  the  peace. 


WHITEFOOT  v.  LBFPINGWELL. 
(Supreme  Court  of  Wisconsin.     April  23,  1895.) 
AuBXCUEirr  of  PLSiLOisio— Filino  ArrER  Timb — 

COXSENT  OP  PaBTIES — REFUSAL  OF  COM- 
TISUANCE— RiOBT  OF  APPEAL. 

1.  An  amended  pleading  may,  by  consent  of 
the  parties,  be  filed  after  the  expiration  of  the 
20  days  allowed  by  Rev.  St  {  ^685,  for  such 
amendments. 

2.  An  amendtd  answer  filed  by  consent  of 
the  parties,  after  the  notice  of  trial  has  been 
served,  entitles  the  plaintifC  to  a  continuance. 

3.  An  order  refusing  a  continnance  is  not 
appealable,  and  can  be  reviewed  only  upon  ap- 
peal from  final  judgment 

4.  An  order  that  a  motion  for  a  continuance, 
on  the  ground  that  an  amended  answer  has  been 
filed  after  service  of  the  notice  of  trial,  be  de- 
nied, and  declaring  that  the  amended  answer  "is 
not  properly  a  part  of  the  record  herein,"  did  not 
have  the  effect  of  striking  out  such  answer. 

Appeal  from  circuit  court,  Columbia  coun- 
ty;  Rotwrt  G.  Slebecker,  .Tudge. 

Action  by  Frederick  Whitefoot  against  J. 
W.  Lefflngweil.  From  an  order  denying  a  mo- 
tion to  strike  the  case  from  the  calendar,  de- 
fendant appeals.     Dismissed. 

The  action  is  on  a  demand  for  labor  and 
services.  An  answer,  consisting  of  a  genei-al 
denial  only,  was  served  April  11,  1894.  On 
May  4,  1894,  and  after  the  cause  had  been 
noticed  for  trial  by  the  plaintiff,  the  defend- 
ant served  an  amended  answer,  containing 
a  counterclaim.    The  plalntUTs  attorney  re- 
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ceired  the  amended  answer  without  objec- 
tion, admitted  "due  aervloe"  In  writing,  and 
retained  It  until  the  term.  At  the  term  the 
defendant's  attorney  moved  to  strike  the  case 
from  the  calendar,  on  the  ground  "that  the 
case  was  not  at  isque  at  the  time  notice  of 
trial  was  served."  By  the  court  k  was  "or- 
dered that  said  motion  Is  denied,  and  that  the 
amended  answer  Is  not  properly  a  part  of  the 
record  herein,  for  the  reason  and  upon  the 
sole  ground  that  the  amended  answer  was  not 
served  within  twenty  days  from  the  time  of 
the  service  of  the  plaintiff's  complaint  here- 
in."   The  appeal  Is  from  this  order. 

6.  W.  Stephens  and  Bushnell,  Rogers  & 
Hall,  for  appellant  W.  6.  Coles,  for  respond- 
ent. 

NEWMAN,  J.  (after  stating  the  facts).  It 
is  dear  that  the  defendant  had  no  right  to 
amend  his  answer,  as  of  course,  at  the  time 
when  his  amended  answer  was  served.  The 
statute  gave  him  no  right  to  amend  bis  an- 
swer at  that  time.  The  statute  (section  2686, 
Kev.  St.)  provides  that  any  pleading  may  be 
amended,  of  course,' "at  any  time  befoi-e  the 
period  of  answering  it  expires."  The  usual 
period  allowed  for  answering  a  pleading  is  20 
days.  That  period  had  expired  before  the 
amended  answer  was  served.  But  there  is  no 
period  In  which  an  answer  Is  allowed  to  a 
pleading  which  consisrts  only  of  a  general 
denial.  Such  a  pleading  admits  of  no  answer, 
demurrer,  or  reply.  Id.  II 2658,  2661 ;  Wood  v. 
Latce,  13  Wis.  84.  The  amendment,  of  course, 
of  such  a  pleading,  Is  not  permitted  by  the 
statute.  It  was  unauthorized  and  a  mere 
uulllty,  and  may  be  disregarded.  2  Wait, 
Praa  497,  49S,  and  cases  cited.  This  rule  has 
been  changed  In  New  Yorlc.  by  an  amendment 
to  the  Code,  bat  this  Is  the  construction  which 
obtained  when  the  New  York  Code  was  adopt- 
ed  here. 

But  no  reason  la  perceived  why  the  plain- 
tiff  had  not  power  to  consent  to  an  amend- 
ment to  the  answer,  or  to  ratify  the  making 
of  an  unauthorized  amendment.  Any  objec- 
tion which  does  not  deprive  the  court  of  Ja- 
i-isdictlon  may  be  waived.  Even  a  nullity 
may  be  waived.  4  Walt,  Prac.  634;  2  Till. 
&  S.  Prac.  1033.  An  irregularity  may  be 
-waived  by  consult,  elth»  verbal  or  written, 
or  by  subsequent  acquiescence;  and  it  is  waiv- 
ed by  neglecting  to  object  when  the  occa- 
sion arises.  2  Walt,  Prac.  408;  4  Walt,  Prac. 
035;  2  TilL  &  S.  Prac.  supra.  No  doubt  the 
plaintiff's  attorney  could  have  bound  himself, 
by  B.  stipulation,  to  receive  the  amended  an- 
svrBT.  So  he  could  bind  himself  by  receiving 
it  -without  objection,  and  retaining  It  This 
be  did. 

Tbe  Issnes  which  were  pending  In  the  case 
were  the  Issnes  formed  by  this  amended  an- 
s-wer.  It  superseded  the^original  answer,  and 
niade  a  new  notice  of  trial  necessary.  The  de- 
fendant's motion  to  strike  the  cause  from  the 
calendar  is  deemed  to  be  equivalent  to  a  mo- 


tion for  a  continuance.  It  should  have  been 
granted  for  want  of  a  notice  of  trial.  But  or- 
ders refusing  a  continuance  are  not  appeal- 
able. They  are  mere  matters  of  practice,  not 
affecting  the  merits.  XlcLeod  v.  Bertschy, 
30  Wis.  324;  Bassett  v.  Jenlilns,  41  Wis.  197; 
Bradfey  v.  Cramer,  67  Wis.  415,  30  N.  W. 
622.  ,  Such  orders  are  reviewed  only  upon 
appeal  from  the  Judgment  In  the  action.  Sew- 
ing Mach.  Co.  T.  HellM-,  41  Wis.  657;  Davis 
&  Bankin,  etc.,  Co.  v.  Riverside  Butter  & 
Cheese  Co.,  84  Wis.  262,  .'54  N.  W.  506. 

But  the  appellant  claims  that  that  part  of  the 
order  appealed  from  which  declares  that  "the 
amended  answer  Is  not  properly  a  part  of  the 
record  herein"  In  effect  struck  out  his  amend- 
ed answer,  and  that  such  an  order  involves 
the  merits  of  the  action,  and  is  appealable. 
But  it  is  not  clear  that  the  order  strikes 
out,  or  was  intended  to  strike  out,  the  amend- 
ed answer.  It  certainly  does  not  do  so.  In 
terms.  Whether  It  was  Intended  to  operate 
that  effect  Is  not  clear  upon  tihe  words  used. 
The  phrase  is  equivocal.  It  is  not  clear,  even, 
that  the  phrase,  "is  not  properly  a  part  of 
the  record,"  was  intended  as  the  equivalent 
of  the  phrase,  "la  no  part  of  the  record."  It 
has  more  the  appearance  of  a  mere  condition- 
al expression  of  opinion,  anticipating  a  ques- 
tion to  be  raised,  formally,  at  a  later  stage. 
Tbere  was  no  motion  to  strike  out  the  amen<l- 
ed  answer  pending,  nor  evidence  being  offer- 
ed under  It  The  question,  at  that  stage,  was 
merely  theoretlcaL  It  was  to  be  decided 
when  it  became  a  practical  question;  that  is. 
when  It  should  arise  either  on  a  motion  to 
strike  out,  or  on  an  objection  to  evidence  un- 
der the  amended  answer.  An  appeal  will  not 
lie  from  an  order  which  the  record  does  not 
show  to  have  been  actually  made.  Shooting 
Club  V.  Gorallne,  73  Wis.  106,  41  N.  W.  78. 
This  order  did  not  strike  out  the  amended 
answer.  That  is  still  a  part  of  the  record. 
The  order  Is  not  appealable.  The  appeal  is 
.  dismissed. 


STATE  V.  DUKET. 

(Supreme  Conrt  of  Wisconsin.     April  23,  1895.) 

Dissoi.uTios  OF  Harriaqs  —  Sentbncb  of  Life 
iMPBisoNMBNT— Constitution ALiTT  of  Act. 

1.  Rev.  St  {  2365,  providing  that  a  sentence 
gat  imprisonment  for  life  shall  disaolTe  the  mar- 
'riage  of  the  person  sentenced,  without  any  judg- 
ment of  divorce  or  other  legal  process,  is  not  in 
conflict  with  Const,  art.  4,  |  24,  providing  thnt 
the  legislatore  shall  not  grant  any  divorce,  am) 
operates  to  absolutely  dissolve  the  marriage  when 
either  pnrty  is  spntenced  for  life. 

2.  The  effect  of  Rev.  St.  S  2355,  as  dissolving 
a  marriage  on  the  sentence  of  either  party  to  life 
Imprisonment,  is  cot  affected  by  the  sul»equent 
reversal  of  the  sentence. 

Appeal  from  circuit  court,  Ashland  county; 
John  K.  Parish,  Judge. 

Defendant  James  S.  Duket,  -was  convicted 
of  adultery,  and  appeals.     Reversed. 

This  case  comes  before  the  court  upon  ex- 
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ceptloDS  nnder  section  4720,  Rev.  St.,  from  : 
which  It  appears  tliat  the  defendant  was  tried 
and  convicted  In  the  circuit  coxirt  for  Ash- 
land county  upon  an  information  charging 
him  with  having  on  the  6th  of  May.  18»3,  at 
tiie  county  of  Ashland,  and  thence  continu- 
ously up  to  October  3,  1803,  committed  adul- 
tery with  Lucy  French,  then  and  there  the 
lawful  wife  of  WUllam  G.  French,  who  was 
then  and  there  still  alive,  etc.  The  case  was 
submitted  to  the  Jury  on  a  stipulation  of 
facts,  namely:  That  William  G.  French  and 
Lucy  M.  French  were  married  about  the  year 
1S75,  and  are  both  still  living;  that  In  June, 
1801,  William  G.  French  was  convicted  of 
murder  In  the  first  degree,  and  sentenced  to 
Imprisonment  for  life,  and  said  sentence  was 
executed;  that  May  22,  1893,  the  supreme 
court  of  Wisconsin  reversed  such  sentence, 
and  granted  a  new  trial;  that  on  May  6, 
1893,  said  Lucy  M.  French  and  the  defend- 
ant were  married,  and  lived  together  as  man 
and  wife  up  to  the  time  of  his  arrest  for  this 
offense;  that  before  such  marriage  the  de- 
fendant had  been  advised  by  counsel  that  the 
conviction  and  sentence  of  WUllam  Q.  French 
constituted  a  legal  separation,  without  further 
Judicial  proceedings,  entitling  him  to  marry 
her  without  the  intervention  of  a  decree  of 
divorce;  that  the  marriage  was  consummat- 
ed on  said  facts  and  advice,  and  had  no  ref- 
erence to  proceedings  in  the  supreme  court; 
that  the  defendant  at  the  time  of  the  mar- 
riage knew  of  the  proceedings  then  pending  in 
such  court  for  a  new  trial;  and  that,  after 
the  reversal  of  the  sentence,  defendant  was 
advised  by  counsel  that  such  reversal  did  not 
restore  William  G.  French  and  Lucy  M. 
French  to  their  marital  rights,  and  that  the 
defendant  would  testify  that  such  marriage 
was  made  by  him  in  good  faith.  The  prose- 
cution and  defense  thereupon  rested.  De- 
fendant moved  the  court  to  direct  a  verdict 
In  his  favor,  on  the  ground  that  the  state  had 
failed  to  prove  a  case,  but  the  court  refused 
such  direction.  The  court  charged  the  Jury: 
(1)  That  If  they  found  the  facta  stipulated 
against  the  defendant  by  him  to  be  true,  and 
they  were  satisfied  therefrom  of  defendant's 
;:ullt,  they  should  convict  him;  (2)  that.  If 
the  conviction  and  sentence  of  WiUtam  O, 
French  had  been  legal.  It  would  have  been  a 
complete  defense,  but  the  supreme  court  re- 
versed the  Judgment  of  sentence,  and  held  the 
same  to  be  invalid;  (3)  that  as  a  matter  of 
law,  the  conviction  of  William  G.  French  be- 
ing illegal,  it  was  no  defense  which  would  be 
of  any  avail  or  benefit  to  the  defendant  Ex- 
ceptions were  taken  to  the  refusal  to  instriict 
the  Jury  as  requested,  and  for  giving  each  of 
the  several  instructions  stated. 

O'Keefe  &  Copeman  and  Tomklns  &  Mer- 
rill, for  appellant  W.  H.  Mylrea,  Atty.  Gen., 
for  the  State. 

PINNEY,  J.  (after  stating  the  facts).  1. 
The  exceptions  present  questions  of  some  diffi- 
culty and  of  great  importance,  namely:    (1) 


In  respect  to  the  validity  and  ^ect  oC  sec- 
tion 2355,  Rev.  St,  which  provides  tbat 
"when  a  party  sliail  be  sentenced  to  Imprison- 
ment for  life,  the  marriage  shall  be  thereby 
absolutely  dissolved,  without  any  Judgment 
of  divorce  or  other  legal  process,  and  no  par- 
don gi-anted  to  the  party  so  sentenced  sball 
restore  such  party  to  his  or  her  conjugal 
rights."  (2)  Whether  the  marriage  of  tbe  de- 
fendant with  the  former  wife  of  French, 
which  took  place  after  his  conrlctioa  and 
sentence  to  Imprisonment  (or  life,  and  while 
he  was  imprisoned  under  it,  but  before  tbe  re- 
versal of  the  sentence,  was  rendered  void  by 
such  reversal,  and  French  was  thereby  re- 
stored to  his  former  conjugal  rights.  The 
statute  In  question  has  l>een  in  force  ever 
since  the  Revision  of  1849,  and  lias  not  bltb- 
erto  been  the  subject  of  consideration  in  this 
court.  Such  or  similar  statutes  exist  in 
Michigan  and  Maryland,  and  perliaps  In  other 
states.  Prior  to  tbe  adoption  of  the  state 
constitution,  the  district  courts  of  the  terri- 
tory had  Jurisdiction  to  grant  divorces,  oa 
bills  filed  for  tliat  purpose,  for  specified  causes 
(TerritoHal  St  140),  and  the  territorial  legis- 
lature exercised  at  the  satee  time  a  power  of 
granting  divorces  by  special  acts,  24  of  whicb 
were  granted  at  the  last  session  of  the  ter- 
ritorial legislature.  By  section  24,  art  4.  of 
the  constitution.  It  is  provided  that  "the  1^- 
Islature  shall  never  autboiize  any  lottery,  or 
grant  any  divorce";  and  ever  since  thead<q;>- 
tion  of  the  constitution  the  courts  have  bad 
power  to  grant  divorces  from  the  bonds  of 
matrimony  for  specified  causes,  and,  among 
others:  "When  either  party  subsequent  to 
the  marriage  has  been  sentenced  to  loqtrtson- 
ment  for  three  years  or  more;  and  no  pardon 
granted  after  divorce  for  that  cause  shall  re- 
store the  party  sentenced  to  his  or  her  con- 
jugal rijrlits."  Similar  statutes  to  tbe  last 
have  existed  from  an  early  period  in  other 
states.  The  contention  on  the  part  of  the 
state  is  that  section  23o5,  Rev.  St.,  is  void.  In 
that  in  effect  in  the  case  specified,  it  grants 
a  divorce,  and  that  if  ^aUd  and  operative, 
the  subsequent  reversal  of  tbe  sentence  of 
French  avoided  tiie  maiTlage  of  his  wife  with 
the  defendant,  which  had  taken  place  in  the 
meantime,  and  restored  French  to  his  former 
conjugal  rights,  and  rendered  the  subsequent 
cohabitation  of  the  defendant  with  Lucy  M. 
French  criminal. 

2.  The  relation  of  two  married  persons  to 
each  other  Is  not  a  mere  personal  relation,  or 
a  mere  contract  between  them,  though  It 
comes  into  existence  In  pursuance  of  a  con- 
tract; but  It  is  a  status  or  legal  condition  es- 
tablished by  law.  Involving,  not  only  the  well- 
beiuK  of  the  parties,  but  also  the  highest  in- 
terests of  society  and  the  state,  and  having 
more  to  do  with  the  morals  and  civilization  of 
a  people  than  any  other  institution.  It  has 
always  been  subject  to  the  control  of  the  leg- 
islature; and  it  has  always  been  competent 
for  the  legislature,  in  tbe  absence  of  consti- 
tutional restriction,  to  put  an  end  to  the  ro- 
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btion,  In  tbe  Interest  of  the  parties  as  well 
as  of  the  state.  Subject  to  this  qualifica- 
tion, and  saving  the  rights  ot  property  al- 
ready vested  in  either  party,  the  state  that 
created  the  relation  can  change  or  abrogate 
It;  and,  as  It  Is  not  a  contract  or  a  vested 
right,  the  law  putting  an  end  to  the  relation, 
and  extlngolshlng  the  status  of  the  parties  as 
basband  and  wife,  does  not  fall  within  the 
prohibition  against  the  Impairment  of  the  ob- 
ligation of  contracts  or  the  divesting  of  vest- 
ed rights.  The  power  of  the  state,  within 
tiiese  limitations,  over  the  civil  status  of  Its 
own  citizens,  la  supreme  and  absolute,  and  the 
legislative  will  Is  a  sufficient  reason  for  Its 
action.  C3ooley,  Const  Llm.  Ill,  112;  1  Bish. 
Mar.  &  DlT.  ${  11-16,  1426  et  seq.,  1492; 
Cook  V.  Co<*,  56  Wis.  207,  14  N.  W.  33,  443; 
Shafer  v.  Bnshnell,  24  Wis.  372;  Maynard  v. 
HiU,  125  V.  8.  205,  8  Sup.  Ct  723;  Pennoyer 
T.  Neff,  95  U.  S.  734;  Cronlse  v.  Cronlse,  54 
Pa.  St  255,  261;  Magulre  v.  Magulre,  7  Da- 
na. 181,  183;  Starr  v.  Pease,  8  Conn.  541; 
Dltson  V.  Ditson,  4  K.  I.  87;  Noel  v.  Bwlng, 
9  Ind.  37.  In  Nlboyet  v.  NIboyet,  4  Prob. 
Div.  11,  Brett,  L.  J.,  said  that:  "Marriage  Is 
tlic  fulfillment  of  a  contract  satisfied  by  the 
solemnization  of  the  marriage;  but  marriage, 
directly  it  exists,  creates  by  law-  a  relation 
between  tbe  parties,  and  what  Is  called  a 
'status'  of  each.  .  The  status  of  an  Indivld- 
sal,  used  as  a  legal  term,  means  the  legal  po- 
sition of  the  Individual  In  or  with  regard  to 
the  rest  of  the  community.  That  relation 
between  the  parties,  and  that  status  of  each 
of  them  with  regard  to  the  community  which 
are  constituted  upon  marriage,  are  not  Im- 
posed or  defined  by  contract  or  agreement, 
but  by  law."  In  Maynard  v.  HIU,  supra,  the 
same  conclusion  was  reached,  and  It  was  there 
held  that  marriage  Is  an  Institution  of  soci- 
ety, regulated  and  controlled  by  public  au- 
thority, and  that  legislation  affecting  It  and 
annulling  the  relation  between  the  parties  Is 
not  within  the  prohibition  of  constitutional 
provisions  against  the  Impairment  of  con- 
tracts by  state  legislation;  and  the  validity 
of  legislation,  whether  general  or  special,  dis- 
solving tbe  relation  on  particular  grounds,  Is 
within  the  competency  of  legislative  author- 
ity, unless  restrained  by  constitutional  provi- 
sions. Tbe  opinion  of  the  conrt  in  this  case, 
by  Mr.  Justice  Field,  Is  an  elaborate  and 
learned  exposition  of  tbe  law  on  the  subject 
onder  cwslderatlon.  The  power  of  the  leg- 
islature over  tbe  subject  of  marriage  as  a 
dvil  status  Is  unlimited  and  supreme,  sub- 
ject only  to  the  restriction  In  the  constitu- 
tion that  tbe  legislature  shall  never  "grant 
any  dlv«ce."  This  statute  does  not  grant 
a  divorce  to  any  one,  either  absolutely  or  con- 
'litlonally.  It  provides  that  "when  either 
party  shall  be  sentenced  to  Imprisonment  for 
life,  the  marriage  shall  be  thereby  absolutely 
dissolved  without  any  judgment  of  divorce  or 
other  legal  process";  that  is  to  say,  the  ter- 
mination of  the  matrimonial  status  is  uncon- 
ditional, for  tbe  reason  that  tbe  party  against 


whom  it  has  been  pronounced  is  no  longer 
capable  of  performing  the  duties,  public  and 
domestic,  of  the  matrimonial  relation.  The 
dissolution  of  libe  marriage  is  consequent  up- 
on the  sentence,  and  results  from  the  opera-  | 
tlon  of  a  general  law,  acting  imlformly,  and 
affecting  alike  all  persons  under  the  condi- 
tions spedfled  In  tbe  statute,  and  not  by  special 
grant  or  in  a  particular  Instance.  '  The  leg- 
islature hod  the  power  to  enact  general  laws 
prescribing  the  result  of  such  a  sentence  up- 
on the  civil  status  of  the  defendant  as  well 
as  the  matrimonial  status  of  any  one  to  whom 
he  might  be  united  in  marriage.  /  By  the 
common  law  certain  consequences  resulted 
from  judgment  given  in  capital  cases,  namely, 
attainder,  "by  which  the  defendant  was  no 
longer  of  any  credit  or  reputation.  He  can- 
not be  a  witness  in  any  court  neither  Is  he 
capable  of  performing  the  functions  of  an- 
other man;  for,  by  anticipation  of  his  pun- 
ishment he  is  already  dead  In  law."  And 
the  consequences  of  attainder  were  forfeiture 
and  corruption  of  blood,  which  worked  for- 
feiture of  his  real  and  personal  estates.  4 
Bl.  Comm.  3S0,  381.  There  is  no  such  thing 
as  civil  death  in  this  country,  and  no  con- 
viction In  this  state  can  work  corruption  of 
blood  or  forfeiture  of  estate.    Section  12,  art 

1,  Const  Yet  by  general  laws,  in  this  as 
well  as  other  states.  It  has  been  provided  that 
certain  consequences  shall  result  from  con- 
viction or  sentence  for  crime.  We  are  not 
aware  that  the  power  to  enact  such  laws 
has  ever  been  judicially  questioned.  Certain- 
ly we  see  no  ground  for  doubting  the  validity 
of  such  acts  so  long  as  they  relate  only  to 
subjects  within  the  undoubted  scope  of  legis- 
lative power.  Constitutional  disqualification 
to  exercise  the  right  of  suffrage  exists,  as 
that  no  "person  convicted  of  treason  or  fel- 
ony shaU  be  qualified  to  vote  at  any  elec- 
tion imless  restored  to  civil  rights."    Section 

2,  art  3,  Const  Wis.  This  Is  a  law,  merely, 
in  its  operation,  but  is  embodied  In  tbe  con- 
stitution, to  give  it  a  sanction  and  perma- 
nency not  incident  to  ordinary  legislation, 
to  secure  the  purity  of  the  ballot  box.  And 
It  Is  provided  that  laws  may  be  passed  ex- 
cluding from  the  right  of  suffrage  aU  per- 
sons who  have  been  or  may  be  convicted  of 
any  infamous  crime,  and  depriving  every 
person  who  shall  make  or  become  directly  or 
Indirectly  interested  in  any  bet  or  wager  de- 
pendent upon  the  result  of  any  election  of  the 
right  to  vote  at  such  election.     Section  6,  art 

3,  Const;  Rev.  St  S  12,  subd.  4.  By  section 
4935  It  Is  provided  that,  when  any  person 
sentenced  to  Imprisonment  In  the  state  prison 
is  holding  at  the  time  any  office  under  the 
constitution  and  laws  of  the  state,  such  office 
shall  be  deemed  vacated  from  the  time  of  his 
commitment  to  prison,  but  if  the  judgment  Is 
reversed,  he  shall  be  restored  to  his  office, 
with  Its  rights,  etc.,  but  not  by  reason  of  be- 
ing pardoned.  Tbe  intent  of  the  constitu- 
tional provision  that  the  legislature  shall  not 
"grant  any  divorce"  was  not  to  restrict  the 
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leglslatnre  in  the  enactment  of  appropriate 
general  laws,  bnt  the  mlscblef  sought  to  be 
suppressed  was  the  granting  of  divorces  by 
the  legislature  In  qpeclal  instances,  by  special 
laws,— in  ylew  of  the  ease  and  facility  with 
which  such  divorces  might  be  procured,  a 
power  likely  to  be  capriciously,  Improvldent- 
ly,  and  sometimes  unjustly  exercised.  By  the 
constitution  of  the  state  of  Michigan,  In  1836, 
It  was  provided  that  "divorces  shall  not  be 
granted  by  the  legislature,  but  the  legislature 
may  by  law  anthorlze  the  higher  courts  to 
grant  them  under  such  restrictions  as  they 
may  deem  expedient";  and  under  this  provi- 
sion an  act  was  xiassed  authorizing  the  circuit 
court  In  St  Joseph  connty  to  grant  a  divorce 
between  parties  named  therein,  under  the 
general  provisions  of  the  statute,  provided  it 
should  be  made  to  appear  satisfactorily  that 
the  wife  had  been  for  the  term  of  five  years 
preceding  the  time  of  filing  the  i)ctitIoner's 
bill,  and  still  continued  to  be,  hopelessly  and 
Incurably  Insane;  but  before  any  decree  was 
rendered  the  constitution  was  amended,  de- 
claring that  "divorces  shall  not  be  granted  by 
the  legislature,"  and  subsequently  the  divorce 
wns  granted  pursuant  to  the  act  It  was  held 
that  the  divorce,  in  effect  was  a  legislative 
one,  though  granted  by  the  court  bnt  this 
was  upon  the  ground  that  the  law  in  this  spe- 
cial Instance  assumed  that  the  power  which 
It  vested  In  the  court  was  the  power  which 
the  legislature  itself  was  Inhibited  from  ex- 
ercising, and  that  it  was  equivalent  to  the 
granting  of  a  divorce  in  a  particular  case, 
and  for  a  particular  cause  for  which  no  gen- 
eral law  of  the  state  authorized  one  to  be 
granted.  Teft  v.  Teft  3  Mich.  67.  The  con- 
stitutional provision  that  the  legislature  shall 
not  "grant  any  divorce"  must  be  construed 
with  reference  to  and  limited  by  the  mis- 
chiefs against  which  It  was  evidently  aimed, 
—the  granting  of  divorces  by  special  acts  in 
particular  cases,— and  It  was  not  intended  to 
otherwise  limit  the  power  of  the  legislature, 
or  restrict  it  in  the  enactment  of  just  and 
proper  laws  affecting  all  persons  alike  In  their 
matrimonial  status  or  condition.  In  consid- 
ering the  provision  "with  a  view  to  Its  Inter- 
pretation, the  thing  which  we  are  to  seek  is 
the  thought  which  it  expresses.  To  ascer- 
tain this,  the  first  resort  In  all  cases  Is  to 
the  natural  signification  of  the  words  em- 
ployed." Cooley,  Const  LIm.  57.  Says  Mar- 
shall, O.  J.:  "The  framers  of  the  constitu- 
tion, and  the  people  who  adopted  It,  must  be 
understood  to  have  employed  the  words  In 
their  natural  sense,  and  to  have  understood 
what  they  meant."  Gibbons  ▼.  Ogden.  9 
Wheat  188.  When  we  examine  the  very  clear 
and  direct  provision  in  question,  we  look  In 
vain  to  find  any  expression  or  Intimation  foi^ 
bidding  or  restraining  the  legislature  from 
passing  a  law  such  as  the  one  under  consid- 
eration, general  In  its  terms,  operating  alike 
upon  all  persons  falling  within  Its  provisions, 
which  does  not  grant  or  authorize  the  grant- 
ing of  any  divorce,  but   which  provides  a 


general  consequence  attendant  upon  the  life 
sentence  of  any  married  person,  namely,  tiiat 
his  marriage  "sliall  be  thereby  absolutely  dis- 
solved." It  might  with  as  much  propriety  be 
said  that  the  statute  prescribing  the  punish- 
ment for  murder  in  the  first  degree  vras  a 
statute  to  Imprison  French  during  the  term  of 
his  natural  life,  as  that  the  statute  in  ques- 
tion was  a  legislative  divorce  granted  to  bim 
from  the  bonds  of  matrimony.  If  It  was  not 
such  divorce.  It  Is  clearly  established  by  the 
authorities  referred  to  that  the  legislature 
might  lawfully  enact  the  statute,  as  a  la-w  af- 
fecting in  the  future  the  status  of  all  mar- 
ried persons,  citizens  of  the  state,  who  should 
by  life  sentence  of  imprisonment  be  broueht 
within  Its  provisions. 

3.  The  statute  was  self-executing.  Upon 
sentence  given,  the  marriage  between  French 
and  hla  wife  was  "absolut^y  dissolved." 
Nothing  whatevOT  remained  to  be  done  to 
make  the  dissolution  operative;  neither  Judg- 
ment of  divorce  nw  other  legal  process.  It 
was  not  a  dissolution  of  the  marriage,  nisi, 
dependent  upon  condition  subsequent  express 
or  implied,  but  was  without  restriction  or 
condition.  It  did  not  suspend  the  conjugnl 
relation,  but  extinguished  It;  and  the  lan- 
guage of  the  statute  expressly  excludes  a<iy 
impllcatlon  that  the  reversal  of  the  sen- 
tence might  operate  to  restore  the  sentenced 
party  to  his  or  her  conjugal  rights,  whatever 
might  otherwise  be  the  operation  and  effect 
of  a  reversal  by  the  common  law.  The  stat- 
ute goes  upon  the  ground  that  social  and  pub- 
lic necessities  of  the  marriage  relation,  and 
the  competency  of  parties  to  contract  it,  re^ 
quire  the  dissolution  to  be  final,  absolute. 
The  statute  having  executed  itself  In  the  pres- 
ent case,  French  and  his  wife  became  in  law 
as  utter  strangers  to  each  other.  The  new 
status  of  each  was  the  result  of  the  statute, 
and  was  not  dependent  for  continuance  upon 
the  continued  existence  of  the  sentence  of 
French,  as  in  the  case  of  a  Judicial  divorce. 
The  reversal  of  the  sentence  cannot  operate 
to  restore  the  parties  to  their  former  matri- 
monial relations,  as  In  the  case  of  reversal  of 
a  valid  Judgment  of  divorce  for  mere  error 
in  its  rendition.  In  states  where  sentence  to 
imprisonment  in  the  state  prison  for  a  term  of 
years  Is  made  ground  for  an  action  of  divorce, 
it  has  been  held  that  as  soon  as  the  sentence 
has  been  given  the  right  of  the  other  party  to 
apply  for  a  divorce  is  complete  (Handy  v. 
Handy,  124  Mass.  304),  and  that  such  right 
Is  not  suspended  by  a  bill  of  exceptions,  on 
which  the  conviction  and  sentence  may  be 
reversed  (Cone  v.  Gone,  88  N,  H.  152).  The 
statute  declares  that:  "  'No  pardon  granted 
to  the  party  so  sentenced  shall  restore  such 
party  to  his  or  her  conjugal  rights.'  A  pard<M) 
reaches  both  the  punishment  prescribed  for 
the  offense  and  the  guilt  of  the  offender;  and, 
when  the  pardon  Is  full.  It  releases  the  pun- 
ishment and  blots  out  of  existence  the  guilt, 
so  that  In  the  eye  of  the  law  the  .offender  is 
as  Innocent  as  if  he  had  never  committed  the 
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offense.   *   *   *   If  granted  after  ccmrlctlon, 
It  removes  the  penalties  and  disabilities,  and 
restores  Mm  to  all  bis  civil  rights.   It  makes 
bim,  as  it  were,  a  new  man,  and  gives  him 
a  new  credit  and  capacity.    •    •    •    But  it 
does  not  restore  offices  forfeited  or  property 
or  Interests  vested  In  others  in  consequence  of 
the  conviction  and  Judgment"    Ex  parte  Gar- 
land, 4  Wall.  333,  380.    As  a  pardon  granted 
could  not   restore   French   to   his   conjugal 
rights,  manifestly  it  was  not  intended  that 
the  reversal  of  bis  sentence  should  have  that 
effect    Evidently  the  dissolution  of  the  mar- 
riage freed  both  French  and  bis  wife  from 
Its  obligations,  and  she  was  free  to  marry  the 
defendant  and  her  subsequent  marriage  with 
bIm  would  not  be  in  any  way  affected  or  In- 
validated by  such  reversal.     It  is  understood 
that  they  were  both  citizens  of  this  state  at 
the  time  of  the  sentence,  and  subject  as  to 
their  matrimonial  status,  to  Its  laws.     Says 
Mr.  Bishop:   "Taking  one  par^  out  of  the 
marriage  relation,  by  whatever  means,  leaves 
the  other  single.    A  husband  without  a  wife 
or  a  wife  without  a  husband  is  unknown  to 
the  law."   2  BIsh.  Mar.  &  DIv.  §S  1613,  1615. 
It  was  error  for  the  court  to  instruct  the  Jury 
that  this   court  had   held   the  sentence   of 
French  to  be  Illegal  or  invalid.     On  the  con- 
trary, this  court  held  that  the  court  pronoun- 
cing sentence  had  Jurisdiction  of  the  subject- 
matter   of   the   Information  against   French, 
and  of  his  person,  and  it  denied  his  applica- 
tion to  be  discharged  from  imprisonment  un- 
der the  sentence,  holding  that  the  sentence 
was  valid,  and  could  be  avoided  only  on  writ 
of  error.     In  re  French,  81  Wis.  597,  51  N. 
W.  900.     And  the  sentence  was  reversed  for 
error,    and    not    for    want   of    Jurisdiction. 
French  v.  State,  85  Wis.  400,  65  N.  W.  568. 
Until  it  was  so  reversed,  it  was  a  valid  and 
operative  sentence.     The  cases  relied  on  to 
Bbow  that  the  reversal  of  the  sentence  restor- 
ed French  to  bis  former  conjugal  rights  were 
all   cases  where  the  validity  of  the  second 
marriage  depended  upon  the  validity  of  a  for- 
mer decree  of  divorce,  and,  with  a  single  ex- 
ception, the  decree  relied  on  was  a  nullity  for 
want  of  Jurisdiction  in  the  court  granting  it 
or  was  void  by  reason  of  gross  fraud  prac- 
ticed  on  the  court  or  opposite  party  by  the 
one    claiming   Its   protection.    The   case   of 
Crouch  T.  Crouch,  30  Wis.  667,  was  such  a 
case.     We   hold,   therefore   (1)   that  section 
2355  of  the  Revised  Statutes  Is  a  valid  enact- 
ment, and  not  in  conflict  with  section  24,  art. 
4,   of  the  constitution,  and  operated  to  abso- 
ItTtely  dissolve  the  marriage  relation  between 
French   and  his   wife  upon  his  being  sen- 
tenced to  Imprisonment  for  life;   and  (2)  that 
the  marriage  thereafter  of  the  defendant  with 
the  former  wife  of  French  was  valid,  and 
was  not  avoided  by  the  subsequent  reversal 
of    the   sentence   against   French.    The  de- 
fendant's exceptions  are  therefore  sustained, 
and  his  conviction  is  set  aside,  and  the  cause 
Is    remanded  to  the  circuit  court  for  a  new 
trial.     Judgment  is  ordered  accordingly. 


WOLSKI  T.  KNAPP.  STOUT  &  CO.  COM- 
PANY. 

(Supreme  Court  of  Wisconsin.     April  23,  1895.) 

IMJUBT  to  EmFLOTE— DaNGBBOUS  EMPLOTItailT — 

Wabnino  or  Danoeu. 

1.  Deceased  was  employed  by  defendant  to 
assist  in  putting  logs  on  a  skidway  at  the  foo4 
of  a  steep  hill,  to  accomplish  which  the  logs  were 
rolled  down  the  hill,  the  employ^  keeping  them 
straight  by  means  of  cant  hooks;  and,  while  en- 
gaged in  this  work,  deceased  was  caught  by  a 
rolling  log  and  killed,  no  one  witnessing  the  ac- 
cident There  was  evidence  that  the  employ- 
ment was  attended  by  danger  not  obvious  to  one 
unaccustomed  to  the  work,  and  tltat  deceased,  a 
minor,  had  no  experience,  and  was  not  warned  of 
the  danger,  though  testimony  for  defendant  tend- 
ed to  show  that  be  had  been  cautioned.  Hiid, 
that  the  qnestion  of  defendant's  liability  was  for 
the  jniT. 

2.  It  Is  the  duty  of  an  employer  to  inform  an 
inexperienced  servant  of  dangers  ordinarily  in- 
cident to  the  service;  and  if  he  fails  therein,  ami 
the  employ^  has  no  opportunity  to  learn  of  them, 
the  latter  will  not  be  held  to  assume  risks  not 
obvious  to  one  of  his  age,  exiwrience,  and  judg- 
ment 

Appeal  from  circuit  court  Dunn  county; 
John  K.  Parish,  Judge. 

Action  by  Pauline  Wolskl,  as  administra- 
trix of  the  estate  of  William  Simons,  de- 
ceased, against  the  Knapp,  Stout  &  Co. 
Company.  From  a  Judgment  for  defendant 
plaintiff  appeals.    Reversed. 

The  action  is  brought  by  the  plaintiff,  as  ad- 
ministratrix of  the  estate  of  her  son,  William 
Simons,  to  recover  damages  for  the  deatk 
of  her  decedent  by  accident  while  In  the  em- 
ployment of  the  respondent  as  its  servant. 
The  appellant's  evidence  tends  to  establish 
these  facts:  The  deceased  was  a  minor  of 
the  age  of  18  years,  large  of  bis  years,  being 
about  6  feet  tall,  and  weighing  180  pounds.  He 
had  been  to  school,  and  was  of  fully  average 
Intelligence.  He  was  hired  and  sent  by  the 
respondent  to  work  in  its  camps.  In  the 
lumber  woods,  as  an  assistant  cook.  There 
was  at  the  time  no  vacant  place  for  a  cook. 
So  he  was  set  to  work  as  chain  tender,  to 
assist  in  the  skidding  of  logs.  He  was  en- 
tirely without  experience  In  this  work,  and 
the  respondent  knew  that  be  was  so  inex- 
pertenced.  He  worked  at  this  work  about 
five  days.  The  skidway  at  which  he  was 
working  at  the  time  of  his  death  was  at 
the  foot  of  a  steep  hillside,  about  30  feet 
long,  and  of  about  20  feet  elevation.  It 
was  bis  bu!!iness  to  help  the  teamster, 
Wagner,  to  put  the  logs  upon  the  skidway  at 
the  foot  of  this  hill.  To  accomplish  this  the 
logs  were  hauled  to  the  top  of  the  hill,  and 
then  rolled  down  the  bill  to  and  upon  the 
skidway.  To  do  this  successfully  It  was  nec- 
essary to  make  the  logs  roll  straight  down- 
the  hill.  So,  sometimes,  it  became  necessary, 
when  the  logs  began  to  roll  crooked,  to  turn 
or  straighten  them.  In  such  cases  the  prac- 
tice was  to  catch  the  log  and  bold  It  or  to 
go  In  front  of  It  and  bold  it,  so  that  It 
should  go  straight     "The  catcher  holds  one 
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«nd  of  It,  If  it  starts  crooked,  so  It  will  go 
stralgbt"  It  is  a  daiiKerous  bnslnees,  re- 
quiring Judgment,  skill,  and  experience,  es- 
pecially on  such  a  steep  sidehiii  as  this.  It 
was  not  safe,  in  sucli  a  place,  to  try  to  bola 
«r  to  straigliten  a  log  after  it  bad,  by  rolling, 
acquired  some  considerable  momentum.  The 
employes  were  not  expected  to  catch  and 
straighten  logs  which  had  acquired  any  con- 
siderable momentum.  But  the  danger  of 
trying  to  catch  and  to  straighten  the  rolling 
logs  cannot  be  fully  understood  and  appre- 
ciated by  persons  inexperienced  in  that  worlc 
The  inexperienced  are  likely  to  be  deceived 
In  Judging  of  the  speed  and  momentum  of  a 
rolling  log,  and  of  the  practicability  of  stop- 
ping it,  while  experienced  men  are  much 
less  likely  to  be  so  deceived.  One  mode  of 
matching  logs  which  were  to  be  straightened 
was  by  what  is  called  a  "back  cant"  This 
Is  done  with  a  cant  hook,  by  a  reverse  ap- 
plication. One  witness  said,  "It  requires  ex- 
perience and  practice  to  handle  a  cant  boolc" 
There  is  danger  in  taking  a  back  cant  iqx>n 
a  rolling  log.  If  the  log  has  acquired  con- 
siderable momentum,  it  cannot  be  stopped 
by  a  back  cant,  and  there  is  danger  that  the 
man  who  tries  It  will  be  thrown,  before  he 
realizes  the  danger,  over  the  log,  in  front  of 
it,  and  will  be  run  over  by  it.  This  danger 
is  not  obvious,  but  Is  to  be  learned  by  ex- 
perience or  by  instruction.  The  respondent 
did  not  require  or  expect  its  employes  to 
stop  and  straighten  logs  in  this  way,  yet 
it  was  frequently  done.  Deceased  was  not 
Instructed,  and  did  not  understand  or  ap- 
preciate the  danger  of  this  mode  of  trying 
to  stop  and  straighten  the  logs.  He  bad 
tieard  the  foreman  tell  a  man  who  was  try- 
ing to  take  a  back  cant  upon  a  rolling  log, 
"not  to  do  that"  At  the  time  of  the  acci- 
dent be  was  at  work  with  the  witness  Wag> 
ner.  They  bad  Just  started  a  log  down  the 
hill.  It  stopped  against  a  larger  log.  They 
turned  It  over  the  larger  log.  Just  as  they 
bad  turned  it  over  the  larger  log,  Wagner, 
for  some  pmpose,  turned  away,  and  did  not 
«ee  what  followed.  Deceased  was  at  the 
right,  and  larger,  end  of  the  log.  He  was  in 
«ome  way  carried  over  and  In  front  of  the 
log,  near  to  its  left  end.  He  was  run  down 
t>y  the  rolling  log,  caught  between  it  and  a 
stationary  log,  and  was  killed.  No  one  saw 
the  accident,  or  knows  either  its  precise 
cause  or  manner.  It  Is  claimed  that  the  ac- 
cident is  unaccountable,  except  upon  the  the- 
ory that  In  order  to  straighten  the  log  the 
deceased  undertook  to  hold  or  to  stop  it  by  a 
back  cant  and  was  thrown  over  and  run 
down  by  it.  On  the  part  of  the  respondent 
It  was  claimed,  and  its  evidence  tended  to 
corroborate  the  claim,  that  the  danger  was 
an  obvious  one,  which  the  deceased  should 
have  known  and  appreciated;  that  be  was 
Instructed  of  the  safe  manner  of  doing  the 
work;  and  that  be  assumed  the  risk  of  such 
danger  as  was  attendant  upon  the  em- 
ployment    Verdict  for  the  respondent  was 


directed.    The  appeal  is  from  the  Judgment 
entered  upon  that  verdict 

Fridley  &  Bundy,   for  appellant     V.    W. 
James,  for  respondent 

NEWMAN,  J.  (after  stating  tbe  facts). 
There  were  two  principal  questions  InTolveb 
before  the  trial  court:  (1)  Was  the  respond- 
ent liable  on  the  ground  that  it  bad  not  suffi- 
ciently explained  to  an  inexperienced  em- 
ploye tbe  ordinary  dangers  of  the  employ- 
ment? And  (2)  whether  the  deceased,  under 
tbe  facts  disclosed  by  tbe  testimony,  assumed 
tbe  risk  of  the  ordinary  dangers  of  the  serv- 
ice. The  testimony  seems  to  show  a  case 
very  near  to  the  border  line,  on  both  ques- 
tions. On  which  side  It  falls  Is  not  entirely 
clear.  The  law  which  Is  applicable  is  so 
well  settled  as  to  have  become  elementaxy. 
The  difficulty,  if  any.  Is  In  Its  proper  appli- 
cation to  tbe  facts  of  the  particular  case.  If 
tbe  danger  to  which  tbe  deceased  was  ex- 
posed, in  the  service  In  which  he  was  ea 
gaged,  was  such  au  open  and  obvious  danger 
as  that  considering  bis  age,  intelligence,  ex- 
perience. Judgment  and  discretion,  be  ought, 
in  the  exercise  of  reasonable  and  ordinary 
care,  to  have  known  and  appreciated  it, 
then  the  law  is  that  he  assumed  the  risk  of 
that  danger.  On  tbe  other  band.  If  this  dan- 
ger was  not  open  and  obvious  to  a  person 
of  bis  age,  Intelligence,  experience.  Judg- 
ment and  discretion,  then  be  Is  not  held  to 
have  assumed  the  risk,  unless  be  has  been 
sufficiently  Informed,  In  some  way,  of  the 
danger,  or  has  had  a  reasonable  opportunity 
to  learn  it  by  his  own  experience.  And  the 
duty  of  informing  tbe  inexperienced  employe 
of  the  dangers  ordinarily  incident  to  the 
service  Is  upon  the  employer.  Jones  t.  Min- 
ing Co.,  66  Wis.  268,  28  N.  W.  207;  Loebke 
V.  Machine  Works,  88  Wis.  442,  60  N.  W. 
711;  Craven  v.  Smith  (Wis.)  61  N.  W.  317. 
Ordinarily,  It  Is  within  the  function  of  the 
Jury  to  apply  these  principles  of  tbe  law  to 
tbe  facts  shown  by  the  testimony.  It  is  only 
when  the  proper  application  is  so  clear  as  to 
be  free  from  doubt  that  it  becomes  a  matter 
of  law,  for  the  court  Casey  v.  Railway  Co. 
(decided  at  tbe  present  term,  but  not  yet 
officially  reported)  62  N.  W.  624.  The  tes- 
timony given  on  behalf  of  the  appellant  cer- 
tainly tends,  with  considerable  force,  to  show 
that  tbe  employment  upon  which  the  deceas- 
ed was  engaged  had  elements  of  danger  such 
as  were  not  open  and  obvious  to  the  inex- 
perienced, but  such  as.  In  the  absence  of  In- 
struction, could  be  learned  by  experience 
alone;  that  it  required  at  least  some  exiie- 
rlence  to  do  the  work  safely;  that  the  de- 
ceased was  Inexperienced  In  tbe  work,  and 
was  not  adequately  warned  of  its  dangers. 
Tbe  deceased  was  a  minor.  So  there  Is  no 
presumption  that  be  understood  and  appre- 
ciated the  danger.  And  although  there  Is 
testimony,  on  tbe  part  of  tbe  respondeut, 
tending  to  show  that  instruction  was  given 
him,  it  is  yet  of  an  inconclusive  character. 
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And  does  not  dearly  establish  the  fact.  So 
that  It  cflTuiot  be  said  that  the  appellant's 
case  was  without  testimony  fairly  to  estab- 
lish it,  nor  that  the  facts,  or  the  proper  in- 
ference to  be  drawn  from  the  facts,  were 
clear,  and  free  from  doubt.  So  It  seems  to 
the  court  that  the  questions  whether  the  de- 
ceased was  adequately  instructed,  and  as- 
sumed the  ordinary  risks  of  the  employment, 
are  not  so  clear,  upon  the  testimony,  as  that 
they  were  matters  of  law,  for  the  court,  but 
that  they  were  questions  -of  fact,  for  the 
Jury.  The  Judgment  of  the  circuit  court  Is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 


BLOPESON  T.  LINDSAY. 
<Snpreme  Court  of  Wisconsin.     April  23,  1895.) 

DkSD— PaBOL  EtIDENCK  to  EXPLAIK — COKBECTIOM 

OT  Dbkd — Ejsctmbst— Title  to  Maiktaih. 

1.  Where  the  description  In  a  deed  is  free 
from  ambltrnity,  parol  evidence  is  not  admissi- 
ble to  show  that  the  prrailaes  is  controvergy  were 
intended  to  he  included  therein. 

2.  The  proper  remedy  for  the  correction  of  a 
mistake  in  a  deed  is  by  suH  in  equity. 

3.  Extrinsic  evidence  is  not  admiBsible  to 
show  acquiescence  in  a  different  location  than 
that  descril>ed  in  a  deed,  where  the  description  is 
definite  and  unambiguous. 

4.  Actual  possession  is  sufficient  evidence 
of  title  to  support  ejectment  until  defendant 
shows  a  better  title. 

5.  Where  there  was  a  conflict  In  the  evi- 
dence as  to  whether  the  premises  were  occupied 
at  the  time  the  defendant  entered  under  a  tax 
title,  and  as  to  whether  he  entered  with  the  con- 
sent of  the  plaintiff,  these  qnestions  slionld  have 
been  submitted  to  the  jury. 

Appeal  from  circuit  court,  Dane  county; 
Robert  6.  Siebecker,  Judge. 

Action  In  ejectment  by  Peter  Blofrson 
against  John  Lindsay.  Defendant  appeals 
from  a  Judgment  In  favor  of  plaintiS.  Re- 
versed. 

Ejectment  for  a  strip  of  land  three  feet 
wide  and  eight  rods  loug,  In  the  village  of 
Marshall.  The  complaint  is  in  the  usual  form. 
The  answer  is  a  general  denial,  except  that 
It  admits  that  the  defendant  is  in  possession 
and  claims  title  by  tax  deed.  The  plaintiff 
produced  in  evidence  a  chain  of  conveyances, 
showing  titie  in  him  of  lands  described  as  fol- 
lows: "Ckimmenclng  at  the  southwest  comer 
of  lot  five  (5),  in  block  sixty-five  (65),  accord- 
lag  to  the  recwded  plat  of  the  village  of  Mar- 
shall, as  recorded  In  the  office  of  the  register 
of  deeds;  thence  running. east  fifty-seven  (57) 
feet;  thence  north  eight  (8)  rods;  thence  west 
fifty-seven  (57)  feet;  thence  south  eight  (8) 
rods,  to  the  place  of  beginning."  This  de- 
scription does  not  cover  or  include  the  tract 
described  in  the  complaint,  nor  any  part  of  it, 
nor  does  It  touch  It  at  any  point  The  plain- 
tiff and  bis  predecessors  in  possession  have 
occupied  the  tract  described  in  the  complaint, 
together  with  adjoining  lands,  supposing  that 
they  owned  It  by  virtue  of  such  conveyances, 
for  more  than  20  years;  and  the  plaluUSt  him- 
self baa  occupied  it  for  more  than  15  years, 


supposing  that  it  was  Included  In  the  descrip- 
tion in  such  conveyances.  The  court,  against 
objection,  received  extrinsic  evidence  to  show 
that  the  description  In  the  conveyances  was 
intended  to  describe  and  include  the  strip 
described  in  the  complaint.  The  defendant 
relied  upon  a  tax  deed  and  possession  under 
it,  claimed  to  have  been  taken  with  the  con- 
sent of  the  plaintiff.  The  plaintiff  denied  that 
he  consented  to  defendant's  possession,  and 
claims  that  It  was  taken  by  Intrusion  Into  his 
peaceable  possession.  He  contests  the  validity 
of  the  tax  deed,  on  the  ground  that  it  was 
taken  without  the  notice  of  Intention  to  take 
It,  required  by  section  1175,  Rev.  St.,  at  a  time 
when  the  premises  were  actually  occupied  by 
him,  and  upon  a  false  affidavit  that  they  were 
unoccupied.  Upon  these  questions  raised  by 
the  defense  thore  was  a  confilct  in  the  testi- 
mony. The  court  directed  a  verdict  for  the 
plaintiff.  From  a  Judgment  on  that  verdict, 
the  defendant  appeals. 

Buahnell,  Rogers  &  Hall,  for  appellant  A. 
O.  Zimmerman,  for  respondent 

NEWMAN,  J.  (after  sUting  the  facts).  It 
was  not  competent  to  receive  evidence  to  show 
that  the  conveyances  were  intended  to  cover 
and  Include  the  strip  of  land  In  controversy. 
The  rule  Is  that  parol  evidence  to  vary  the 
terms  of  a  written  instrument,  or  to  show 
an  Intention  contrary  to  that  disclosed  upon 
Us  face,  Is  not  competent,  unless  there  Is  am- 
biguity In  the  Insti-ument  itself.  Hubbard  v. 
Marshall,  50  Wis.  322,  C  N.  W.  497;  Hel  v. 
Heller,  53  Wis.  415,  10  N.  W.  620;  Soholz  v. 
Dankert,  69  Wis.  416,  34  N.  W.  394;  Lleb- 
scher  v.  Kraus,  74  Wis.  387,  43  N.  W.  166; 
Moras  V.  Salisbury,  48  N.  Y.  637;  Hill  v. 
Priestly,  62  N.  ¥.  635;  Hartt  v.  Rector,  13 
Mo.  497;  Browne,  Par.  Ev.  199,  200,  and  cases 
cited.  The  description  of  the  premises,  in  the 
conveyances  produced  by  the  plaintiff,  was 
entirely  free  from  ambiguity.  Nothing  could 
be  added  or  subtracted  which  could  make  it 
more  certain.  And  the  premises  described 
could  be  readily  identified  by  a  survey.  The 
description  was,  evidently,  a  mistake.  But 
evidence  that  It  was  a  mistake,  or  to  change 
the  description.  Is  incompetent  In  an  action  at 
law.  The  proper  remedy  for  the  correction  of 
such  a  mistake  Is  an  action.  In  equity,  for  that 
purpose.  In  an  action  at  law.  It  must  stand 
as  it  is  written.  Casgrain  v.  Milwaukee, 
81  Wis.  113,  51  N.  W.  Sa  It  la  also  weU  set- 
tied  that,  where  the  description  of  the  prem- 
ises In  a  deed  is  definite,  certain,  and  unam- 
biguous, extrinsic  evidence  to  show  acquies- 
cence In  a  different  location  is  Inadmissible, 
unless  sudi  practical  location  is  followed  by 
an  adverse  possession  for  such  a  length  of 
time  as  to  bar  an  action  for  the  recovery  of 
the  lands.  Browne,  Par.  Bt.  322,  and  cases 
cited.  It  Is  only  In  cases  where  the  descrip- 
tion In  the  deed  Is  uncertain  and  doubtful 
that  evidence  of  a  practical  location,  followed 
by  adverse  possession,  is  competent  to  show 
the  intention.    When  a  definite  boundary  is 
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fixed  by  tbe  grant.  It  most  govern  in  aU  cases. 
Hartung  v.  Wltte,  59  Wis.  285,  290,  291,  18  N. 
W.  175.  This  doctrine  la  recognized  In  numy 
cases.  Messer  v.  Oestrelch,  52  Wis.  684,  10 
N.  W.  6;  Whitney  v.  Robinson,  53  Wis.  30B, 
10  N.  W.  612;  McMillan  v.  Wehle,  55  WU. 
C85,  13  N.W.  694;  Coe  v.  Manseau,  62  Wis. 
82.  22  N.  W.  135;  Meade  v.  GlUoyle,  64  Wis. 
18,  24  N.  W.  413;  Lundgreen  y.  Stratton,  73 
Wis.  659,  41  N.  W.  1012.  So  It  Is  clear  that 
the  plaintiff  failed  to  show  a  paper  title  to 
the  strip  of  land  in  dispute.  He  also  failed 
to  show  title  by  adverse  possession.  His  pos- 
session was  without  color  of  title,  and  falls 
short  of  the  statutory  period,  while  the  fact 
that  he  had  no  written  conveyance  leaves  blm 
without  aid  from  tbe  prior  possession  of  his 
predecessors  in  i>ossession.  Graeven  v.  Die- 
ves,  68  Wis.  317, 31  N.  W.  914;  Ablard  v.  Fitz- 
gerald, 87  Wis.  516,  58  N.  W.  745.  But  he  did 
show  aetual  possession  of  the  strip.  This  is  suf- 
ficient evidence  of  title  to  sustain  his  action, 
until  the  defendant  has  shown  a  better  title. 
Bates  V.  Campbell,  25  Wis.  613;  Swift  v.  Agnes, 
33  Wis.  228-240;  Hammer  v.  Hammer,  39  Wis. 
182;  Hacker  v.  Horlemus,  74  Wis.  21,  41  N. 
W.  965.  If  the  defendant's  tar  deed  was 
valid  It  shows  a  better  title.  But  Its  validity 
depends  upon  the  question  whetho*  the  prem- 
ises were  occupied,  as  provided  by  law,  dur- 
ing the'tlme  preceding  the  taking  of  the  deed. 
This  Is  in  dispute  and  doubt  upon  the  evi- 
dence. It  is  also  in  dispute  and  doubt  wheth- 
er tbe  defendant  intruded  Into  the  premises, 
or  whether  he  entered  with  the  consent  of  the 
plaintifT.  These  questions  should  have  been 
submitted  to  the  Jury.  It  was  error  not  to 
submit  them.  Tbe  judgment  of  the  circuit 
court  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 


PROMBR  V.  MILWAUKEE),  L.  S.  &  W.  RY. 
CO. 

(Supreme  Court  of  Wisconsin.     April  28,  1895.) 

Injdrt  to  Railroad  Employe — Neoliosnob— 
questios  for  jurt. 

1.  PlalntiCF,  while  at  work  before  sunrise 
in  the  yards  of  defendant,  was  atmck  by  a  rap- 
idly moTing  car  shnnted  onto  the  main  track  by 
order  of  defendant's  foreman  from  a  point  out 
of  plaintiff's  vision.  Its  approach  was  not  sig- 
naled, and  was  not  heard  by  plaintiff.  Plain- 
tiff was  obliged  to  work  very  near  the  tracks. 
Hdd,  the  question  of  defendant's  negligence 
should  have  been  left  to  the  jury. 

2.  Under  Sanb.  &  B.  Ann.  St  g  ISlCa,  a 
railroad  company  is  liable  for  Injuries  caused  by 
fellow  servants. 

3.  The  risk  consequent  upon  the  failure  of 
the  master  to  properly  discbarge  his  duty  to 
the  servant  is  not  a  risk  incident  to  his  employ- 
mont. 

4.  Where  tbe  evidence  Is  not  dear,  that  fact 
should  be  submitted  to  the  jury. 

Appeal  from  circuit  court,  Outagamie  coan- 
ty;  John  Goodland,  Judge. 

Action  by  Joseph  Promer  against  the  Mil- 
waukee, Lake  Shore  &  Western  Railway 
Company  for  personal  Injuries.    From  a  judg- 


ment entered  on  nonsuit,  plaintiff  appeala. 
Reversed. 

This  action  was  brought  by  tbe  plaintiff, 
one  of  the  employ^  of  the  defendant  com- 
pany of  its  night  repair  force,  at  the  city  of 
Kaukauna,  to  recover  damages  sustained  In 
consequence  of  an  injury  received  by  blm  In 
tbe  yard  of  the  company  at  said  city  while 
engaged  in  his  work,  alleged  to  have  been 
caused  by  the  defendant's  negligence,  ou  tbe 
morning  of  December  24,  1891,  while  It  was 
yet  very  dark.  The  negligence  alleged  was 
that  the  defendant  con^any,  at  the  time  men- 
tioned, caused  to  l>e  kicked  and  moved 
through  said  yard  a  single  passenger  car  In 
a  careless  and  negligent  manner,  and  at  an 
unlawful  and  tinreasonably  dangerous  rate 
of  speed,  namely,  at  the  rate  of  15  miles  an 
hour,  without  any  warning,  caution,  or  sig- 
nal to  the  plaintiff,  who  was  there  engaged  In 
bis  duties,  and  entirely  unaware  of  tbe  ap- 
proach or  presence  of  such  car,  and  without 
any  means  employed  or  crfler  made  to  control 
or  regulate  or  signal  its  approach;  that  In 
consequence  of  the  curvature  of  the  track 
near  the  point  where  the  plaintiff  was  atmck, 
and  the  presence  of  freight  cars  on  adjoining 
tracks,  and  certain  buildings  near  by,  and  by 
reason  of  the  darkness  of  the  night  and  tbe 
failure  to  give  any  signal  or  warning,  tbe 
plaintiff  was  unable  to  perceive  or  know  of 
the  approach  of  the  car;  that  the  defendant 
failed  and  neglected  to  use  due  care  and  cau- 
tion in  tbe  movement  of  said  car,  and  baye 
an  engine  attached  thereto,  and  give  the  plain- 
tiff notice  of  its  approach;  that  while  so  en- 
gaged, and  in  the  exercise  of  due  care,  be 
was,  In  consequence  of  defendant's  negli- 
gence, struck  and  run  over  by  said  car  so  be- 
ing kicked  and  moved  through  said  yard. 
whereby  his  right  leg  was  crushed,  and  be 
sustained  other  serious  Injuries.  The  answer 
was,  in  substance,  that  the  plaintifTs  Injaries 
occurred  while  walking  along  one  of  the  de- 
fendant's railroad  tracks  In  said  yard,  and 
without  fault  or  negligence  on  its  part,  and 
the  material  allegations  of  the  complaint  were 
denied.  At  the  trial  the  evidence  tended  to 
show  that  the  tracks  of  the  defendant  com- 
pany passed  through  tbe  dty  of  Kaukauna 
in  an  east  and  west  direction,  curving  some- 
what to  the  south,  and  that  there  Is  a  street 
across  tbe  yard  in  a  north  and  south  direc- 
tion; that  the  plaintiff  was  struck  by  a  pas- 
senger coach  moving  on  No.  1  or  old  main 
track  In  an  easterly  direction  towards  the 
passenger  depot;  ttiat  it  was  dark,  not  yet 
sunrise,  and  the  plaintiff,  with  one  Van  Al- 
Btine,  was  working  at  the  time  in  the  yard 
of  the  company  In  car  repairing,  as  one  of 
the  night  crew;  that  the  track  next  south  of 
the  old  main  track  was  filled  with  freight 
cars,  and  tbe  tracks  were  so  dose  that  when 
both  were  filled  with  cars,  a  man  walking 
between  the  tracks  would  almost  touch  his 
shoulders  on  each  side;  that  they  had  finish- 
ed some  work  on  the  second  track,  and  b.id 
picked  up  their  tools,  and  bad  Just  started  to 
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go  to  another  depot  to  do  some  work;  tliat 
they  could  not  see  the  switch  from  where  they 
were  at  work.  Van  Alstlne  testified  that  be 
was  walking  at  the  time  next  to  the  freight 
cars,  and  the  plaintiff  was  on  the  left  side  of 
him;  that  the  fii'st  thing  be  noticed  was  a 
sweep  of  wind  by  bis  ear  from  the  coach 
running  by;  that  it  struck  the  plaintlCC,  and 
dragged  him  about  75  or  100  feet,  and  passed 
tisbt  on;  that  the  injury  sustained  was  a 
broken  foot;  that  there  was  a  man  on  the 
hind  end  of  the  car  leaning  over  the  railing 
at  the  end  with  a  lantern,  looking  back,  but 
no  one  on  the  front  end,  and  that  he  did  not 
see  the  conch  before  It  struck  the  plaintiff; 
that  he  thought  It  was  going  about  eight 
miles  an  hour;  that  the  point  where  the 
plaintiff  was  struck  was  105  paces  from  the 
switch  that  let  said  coach  on  said  main  track; 
that  after  he  picked  the  plaintiff  up  he  went 
back  to  the  switch  engine;  found  the  engine  ! 
near  the  switch;  that  they  were  kicking  In  i 
or  putting  back  other  cars  on  the  canal  track; 
that  he  knew  where  the  engine  was,  and 
beard  it  working  there;  "If  the  engine  is 
working  full  and  heavy,  you  can  hear  It  all 
over  the  yard;  we  go  around  the  yards  so 
mucli  It  got  to  be  an  erery-day  sound  to  us;" 
that  be  found  the  engineer,  named  Daly,  and 
c-alled  attention  to  the  fact  that  a  man  was 
hurt  "The  yard  foreman,  John  Blake,  came 
right  back  with  me.  The  plaintiff  was  walk- 
ing a  little  ahead  of  me  when  be  was  stmck. 
Both  of  us  were  standing  side  by  side.  I 
don't  know  if  he  was  walking  between  the 
rails  mr  outside.  Don't  know  if  he  was  at 
my  side  or  a  littie  behind."  Plaintiff  testi- 
fied: "I  think  I  walked  between  the  two 
tracks,— the  main  track  and  No.  1.  Van  Al- 
stiue  was  close  behind  me  or  right  behind  me 
when  I  was  struck.  The  car  knocked  me 
down.  I  didn't  know  whether  it  was  a 
freight  car  w  a  coach,  at  first  It  broke  one 
of  my  ribs;  crushed  my  big  toe  off  the  left 
foot  also.  At  the  time  of  the  injury  It  was 
dark.  I  didn't  know  what  car  was  coming. 
I  couldn't  hear  It.  I  didn't  hear  it  make  any 
noise.  Freight  trains  came  In  on  that  main 
track.  The  switcliing  was  done  on  other 
tracks.  The  other  tracks  bad  freight  trains 
ou  them  all  the  time;  cars  standing.  The 
main  track  was  kept  clear,  and  cars  were 
sent  through  on  it."  That  his  hearing  was 
good  enough  to  hear  200  feet.  If  an  engine 
was  In  the  yard;  that  he  did  not  walk  In- 
side the  rail,  because  be  picked  up  the  tools 
ttetween  the  two  traclis;  that  there  was  room 
enough  between  the  two  tracks  for  himself 
and  partner  to  go,  one  walking  behind  the 
other,  but  not  alongside  of  each  other;  that 
Van  Alstlne  was  walking  behind  him;  that 
he  was  listening  for  trains,  but  did  not  know 
whether  he  heard  that  or  not;  that  when  he 
picked  up  his  tools  he  did  not  know  whether 
he  looked  towards  the  switch  or  not;  bad 
probably  walked  two  steps;  that  It  was  too 
dark  to  see  the  car  when  it  came  down;  that 
they  often  worked  on  the  old  main  track  and 


all  over  the  yard  at  nighttime,  and  there  was 
a  switch  engine  in  the  yard  right  along;  that 
he  did  not  luiow  at  any  time  before  he  was 
struck  that  they  were  about  to  switch  a  coach 
down  that  track,  and  he  did  not  at  any  time 
while  he  worked  In  the  yard  see  a  coach 
kicked  al<»kg  this  track  as  this  one  was,  with- 
out an  engine  being  on  It,  or  without  a  brake- 
man  on  the  front  platform  with  a  light,  and 
that  he  did  not  see  that  car  until  It  struck 
him;  that  there  were  fire  or  six  tracks  paral- 
lel with  this  track.  John  Blake  testified  that 
he  held  the  position  of  foreman  on  the  switch 
engine  In  the  yard  at  the  time  of  the  acci- 
dent; that  he  remembered  the  car  he  put  on 
that  track;  took  It  to  the  old  main  switch 
that  Is  next  to  the  canal  track,  and  desired 
to  place  the  car  on  the  old  main  track.  "We 
kicked  that  coach  from  this  switch,— the  old 
main-track  switch,  on  the  canal.  We  kicked 
it  with  the  engine  oa  the  track.  That  was 
the  track  on  which' the  plaintiff  was  injured. 
I  did  not  follow  that  car  oyer  this  main  track, 
not  over  two  car  lengths.  I  don't  think  my 
engine  went  over  the  switch.  It  Is  not  neces- 
sary to  have  it  do  It.  By  kicking  a  car  is 
meant  we  give  it  a  start  with  our  engine,— 
get  It  In  motion,  stop  our  engine,  and  let  it 
go.  In  kicking  that  car  in  that  day,  I  pulled 
It  up  over  this  old  main-track  switch.  I  said 
to  my  man,  'Cut  that  car  off,  and  ride  it 
down.  I  will  set  this  baggage  car  back.' " 
At  the  close  of  the  plaintiff's  testimony,  the 
defendant  moved  for  a  nonsuit,  ou  the  ground 
that  the  allegations  of  negligence  had  not 
been  proved,  and  that  the  testimony  of  the 
plaintiff  proved  contributory  negligence.  The 
court  granted  the  motion,  and  Judgment  was 
entered  accordingly,  from  which  the  plaintiff 
appealed. 

Wlgman  &  Martin,  for  appellant  Fish  & 
Oary,  for  respondent 

PINNEY,  J.  (after  stating  the  facts).  1. 
There  is  no  doubt  a  considerable  degree  of 
danger  attending  the  service  In  which  the 
plaintiff  was  engaged  as  one  of  the  nigbt 
repair  force  In  the  defendant's  yard,  where 
trains  were  frequently  arriving  and  depart- 
ing, and  cars,  singly  or  In  a  number,  were 
continually  being  shunted  or  driven  back 
and  forth  on  the  various  tracks,  or  switch- 
ed from  one  to  another;  and  there  can  be 
no  doubt  but  that  the  dangers  which  are 
unavoidable,  In  the  exercise  by  the  com- 
pany of  reasonable  care  and  precaution  in 
guarding  Its  employes  against  such  perils, 
are  assumed  by  them  In  consenting  to  ac- 
cept employment  under  such  circumstan- 
ces. But  the  employ^  does  not  assume  the 
risk  of  those  dangers  which  are  known  by, 
or  can  be  obviated  or  avoided  by,  the  exer- 
cise of  reasonable  care  and  caution  on  the 
part  of  the  company.  The  comi>any  is 
bound  to  take  reasonable  care  and  caution 
to  protect  those  working  in  its  yards  from 
Buch   dangers,  and  it  would  be  liable  for 
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damages  sustained  by  any  employfi  In  con- 
sequence of  its  neglect  or  fallare  to  dis- 
cbarge Its  dnty  In  that  regard.  The  duty  Is 
one  arising  from  the  relation  of  master  and 
servant,  and  the  servant  has  a  right  to  as- 
sume, until  he  has  knowledge  to  the  con- 
trary, that  the  master  has  taken  and  will 
adopt  such  reasonable  measures  as  are 
within  his  power  to  protect  him  against 
such  dangers  while  engaged  In  his  work. 
In  whatever  manner  the  company  may 
choose  to  discharge  its  duty,  it  still  contin- 
ues, though  it  be  delegated  to  one  or  more 
of  its  ofBcers  or  servants,  and  it  cannot  by 
reason  of  such  delegation  claim  exemption 
from  liability  for  injuries  occasioned  by  its 
nonperformance.  The  master  is  required 
to  furnish  the  servant  with  proper  and  suit- 
able tools  and  Instruments  for  his  use,  and 
a  safe  and  proper  place  In  which  to  per- 
form his  work,  and  while  requiring  the  per- 
formance of  work  by  a"  servant  In  a  place 
which  may  be  or  has  become  dangerous, 
and  such  danger  may  be  foreseen  and 
guarded  against  by  the  exercise  of  reason- 
able care  and  prudence  on  the  part  of  the 
master,  It  Is  his  duty  to  exercise  such  care 
and  adopt  snch  precautions  as  will  protect 
the  servant  from  avoidable  danger;  that 
Is  to  say,  such  as  may  be  avoided  by  the 
exercise  of  reasonable  care  and  caution  on 
the  part  of  the  master.  Bessex  v.  Railway 
Co.,  45  Wis.  481,  482;  Keileher  v.  Railroad 
Co.,  80  Wis.  584,  588,  50  N.  W.  942;  Smith 
V.  Railway  Co.,  42  Wis.  620;  Laning  v. 
Railroad  Co.,  49  N.  Y.  531,  532;  Corcoi-an 
V.  Holbrook,  69  N.  Y.  617;  McGovern  ▼. 
Railroad  Co.,  123  N.  Y.  280,  287,  288,  25  N. 
B.  373;  Moore  v.  Railway  Co.,  21  Am.  & 
Eng.  Ry.  Cas.  509.  The  conditions  and 
circumstances  under  which  the  plaintiff  was 
required  to  perform  hia  service  in  the  yard, 
as  well  as  its  dangers,  and  what  reason- 
able care  and  caution  the  company  could 
and  ought  to  have  observed  in  shunting, 
kicking,  or  moving  cars,  particularly  In  the 
nighttime,  when  the  plalntifT  had  to  perform 
his  work,  was,  we  must  assume,  well 
known  to  its  foreman,  Blake,  who.  It  ap- 
pears, was  on  the  eng;ine  and  In  charge  of 
its  work,  and  directed  the  passenger  coach 
to  be  kicked  down  the  main  track,  by  rea- 
son of  which  the  plaintiff  was  Injured. 
The  evidence  does  not  show  how  far  the 
coach  had  been  driven  before  It  came  upon 
the  main  track,  where  the  engine  let  go  of 
the  coach  by  the  direction  of  Blake,  about 
300  feet  distant  from  where  It  sti-uck  the 
plaintiff.  The  evidence  tends  to  show  that 
it  came  on  the  main  track  somewhat  from 
the  south,  and  on  a  curve,  and  that  the 
switch  could  not  be  seen  from  where  the 
plaintiff  had  been  working,  and,  although 
a  man  with  a  lantern  was  on  the  rear  of 
the  car,  there  was  no  one  nor  any  light  on 
the  front  of  the  car,  and  no  locomotive  was 
attached  to  it,  to  admonish  employes  of  Its 
comparatively   noiseless  approach  and  the 


danger  tliat  might  ensue.     The  manner  In 
which   the  car  was   thus   left   to   run   its 
coiu-se  as  to  employes  in  the  yard  was.  In 
a   very   considerable   degree,    attended    by 
the  perils  and  risk  consequent  upon   mak- 
ing a  running  switch,— a  proceeding  usual- 
ly considered  as  a  negligent  act,  and  attend- 
ed  with   great   danger  (Ward  T.   Railway 
Co.,  85  Wis.  601,  53  N.  W.  771,  and  cases 
cited);    and   if  made  across  a  frequented 
street  In  the  nighttime,  without  providing 
any  signal  of  danger,  or  giving  any  notice 
of  the  approach  of  the  rear  section,  is  held 
to  be  negligence  as  a  matter  of  law  (Rail 
road  Co.  v.  Converse,  139  U.  S.  469,  11  Sup. 
Ct  560).     The  evidence  tends  to  show  that 
by  the  adoption  of  reasonable  precautions, 
within  Its  power,  the  company  could  have 
given  the  plaintiff  timely   warning  of  the 
danger  to  which  he  was  exposed,  and  thus 
guarded  him  against  the  injury  he  sustain- 
ed, and  tliat  it  failed  to  discharge  its  duty 
to  him  in  this  respect.    The  presence  of  a 
bi'akeman  with  a  light  on  the  front  of  the 
car,  or  of  an  engine  attached  to  it,  to  give 
warning,  by  sound  as  well  as  by  light,  and 
to  regulate  Its  speed  or  reverse  Its  course, 
are  among  the  expedients  that  might  have 
been   reasonably  adopted.     So   far   as    we 
can  discover,  no  such  or  similar  measure 
was  adopted,  and  the  company,  or  Its  rep- 
resentative,   the    foreman.    In    driving    the 
coach  along  the  main  track  in  the  manner 
and  under  the  circun^stances  stated,  prac- 
tically Ignored  the  presence  of  the  plain- 
tiff and  others  of  the  night  crew  at  work 
in  the  yard,  and  took  no  measure  whatever 
to  protect  him  against  the  dangers  to  which 
he  was  thus  exposed.     We  think,  too,  that 
there  was  sufllclent  evidence  of  the  defend- 
ant's positive  negligence  to  require  the  8ul>- 
misslon  of  the  case  to  the  Jury,  independent 
of  Its  alleged  neglect  of  duty.     It  appears 
the    foreman    directed    an    employe   of    the 
company,  when  the  coach  was  kicked  and 
cut  off,  to  ride  It  down  along  the  track,  and 
it  is  said  that  this  employe  negligently  dis- 
charged the  duty  devolved  on  him,  by  rid- 
ing on  the  rear  Instead  of  the  front  of  the 
car,  and  so  that  the  Injury  may  be  said  to 
have  been  the  result  of  the  negligence  of  a 
fellow  servant  of  the  plaintiff,  for  which 
tliere  can  be  no  recovery.    The  act  chargetl 
as  negligent  was,  as  we  have  said,  the  act 
of  Blake,  the  foreman  In  the  yard  at  the 
time  and  acting,  It  would  seem,  as   engi- 
neer;   and  if  he  was  a  fellow  servant   of 
the  plaintiff  the  defendant  company  would, 
notwithstanding,  be  liable,  under  the  pro- 
visions of  the  statute  (Sanb.  &  B.  Ann.  St. 
f  1816a),  for  the  consequences  of  his  negli- 
gence.    Evidently  the  riding  of  cars  In  the 
nighttime  by  a  brakeman  or   employe  on 
the  front  end,  with  a  lantern,  may  serve  to 
signal  the  approach  of  the  car  or  cars,  autl 
regulate  or  stay  their  course  by  means  of 
the  brake,  and  operates  as  a  precaution  cal- 
culated to  prevent  accident  and  Injury  to 
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tbe  workmen  In  tbe  yard.  It  may  prop- 
erly be  considered  as  a  reasonable  precau- 
tion and  measure  of  safety  which  it  was 
the  duty  of  the  company  to  talte  for  that 
purpose,  and  In  that  view  the  servant  of 
the  company  riding  the  coach  in  the  pres- 
ent case  was  charged  by  the  company, 
through  its  foreman,  with  the  duty  the  com- 
pao.r  owed  the  plaintlfC  and  others,  its  em- 
ployes at  work  In  the  yard.  He  was  the 
sgent  of  the  company  for  the  performance 
of  that  duty,  and  his  failure  to  properly 
perform  it  is  to  be  imputed  to  the  company, 
and  its  liability  for  nonperformance  of  its 
dnty  would  still  remain.  Smith  t.  Railway 
Co.,  42  Wis.  526,  and  cases  cited;  Laning 
T.  Railroad  Co.,  49  N.  Y.  521;  Cadden  v. 
Barge  Co..  88  Wis.  418,  419,  60  N.  W.  800; 
UcGovem  v.  Railroad  Co.,  123  N.  Y.  288. 
25  N.  E.  373.  We  think  it  was  a  question 
of  fact  for  tbe  Jury  to  determine  from  the 
erldenee  whether  working  at  night  by  the 
plaintUT  In  the  defendant's  yard  was  at- 
tended with  danger,  not  fairly  incident  to 
his  employment,  and  which  could  have  been 
foreseen  and  guarded  against  by  the  de- 
fendant by  the  exercise  of  reasonable  care 
and  prudence,  and  whether  the  plaintiff's 
Injury  was  caused  by  its  neglect  to  adopt 
snch  reasonable  precautious  as  were  neces- 
sary to  protect  the  plaintiff  from  such  dan- 
ger. 

2.  The  risk  consequent  upon  the  failure 
of  the  company  to  properly  discharge  its 
duty  to  the  plaintiff,  as  its  employ^,  is  not 
one  of  the  ordinary  risks  incident  to  his 
employment,  and  the  plaintiff  did  not  as- 
sume the  consequences  of  it  by  accepting 
and  entering  upon  his  work.  But  if  the 
negligence  of  the  company,  or  element  of 
danger,  though  not  incident  to  his  employ- 
ment, was  open  and  obvious,  or  such  that 
the  servant.  In  the  exercise  of  ordinary 
care,  ought  to  have  observed  it  and  compre- 
hended tbe  danger  likely  to  result,  then  he 
assumed  tbe  risk  if  he  continued  in  the  em- 
ployment There  is  no  evidence  tending 
to  show  that  tbe  plaintiff,  by  continuing 
la  his  employment,  assumed  the  risk  of 
injury  from  the  defendant's  failure  to  prop- 
erly perform  any  of  its  duties  to  him  as  Its 
eniploy& 

3.  Tbe  testimony  of  the  plaintiff  and  his 
companion,  Van  Alstine,  is  to  the  effect 
that  they  did  not  see  the  car  nor  hear  any- 
thing indicating  its  approach,  and  tends  to 
show  that  from  where  they  were  at  the  time 
they  could  not  see  up  to  the  switch  where 
it  came  upon  the  main  track.  The  testi- 
mony on  this  subject  is  not  entirely  clear, 
tmt  tt  wholly  fails  to  show  that  anything 
was  done  to  warn  them  or  signal  the  ap- 
proach of  the  coach.  They  started  east 
towards  tbe  depot,  their  backs  to  the 
(Witch,  and  the  plaintiff  testifies  that  be 
was  walking  between  tbe  two  tracks,  and 
not  between  the  rails  of  the  main  track, 
and  Van  Alstlne's  evidence   tends  to   the 


same  conclusion.  Tbe  entire  evidence  on 
the  subject  is  not  so  clear,  and  decisive  as 
to  Justify  the  court  in  withdrawing  the 
question  whether  tbe  plaintiff's  negligence 
contributed  to  his  Injury  from  the  Jury. 
"The  question  of  contributory  negligence 
Is  eminently  proper  for  a  Jnry  to  determine, 
and  when  the  evidence  does  not  clearly  and 
indisputably  show  sucb  negligence  or  want 
of  care  on  tbe  part  of  the  plaintiff,  so  as  to 
leave  nothing  to  submit  to  the  Jury  on  the 
opposite  theory  or  position,  a  nonsuit  should 
not  be  granted."  Iloufe  v.  Town  of  Ful- 
ton, 29  Wis.  290;  Bessex  v.  Railway  Co., 
45  Wis.  483;  Valln  v.  RaUroad  Co.,  82  Wis. 
1,  6,  51  N.  W.  1084,  and  cases  cited.  Tor 
these  reasons  the  nonsuit  was  Improperly 
granted.  The  Judgment  of  the  circuit 
court  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


6REBNBERG  v.  WHITCOMB  LUMBER 

CO.  et  al. 
(Supreme  Court  of  Wisconsin.     April  28,  1895.) 

HaSTBR  and  SBRVAKT— DaXORBOUS  MACHraBBT— 
LlABIMTT  OF  AOBNT— JomUER  OF  CaDBBB. 

1.  A  complaint  which  states,  in  substance, 
that  defendant's  business  was  the  manufactur- 
ing of  timber  into  firewood;  that  it  operated  a 
defective  machine;  that  It  knew  the  defect;  that 
the  plaintiff,  employed  to  work  with  this  ma- 
chine, was  inexperienced,  and  did  not  know  of 
such  defect;  that  the  defendant  knew  that  he 
was  80  inexperienced;  that  plaintiff  received  no 
instructions;  that  he  was  mjured  without  his 
fauH,  by  reason  of  the  defect  of  the  machine,— 
states  a  cause  of  action. 

2.  An  agent  of  a  corporation  whose  duty  it 
is  to  provide  employes  with  safe  machinery,  and 
who  set  an  emt)ioy6  to  work  upon  a  defective 
machine,  knowing  it  to  be  dangerous.  Is  respon- 
sible for  injuries  sustained  thereby. 

3.  A  complaint  which  states  a  cause  of  ac- 
tion against  a  corporation  and  its  managing  agent 
for  the  same  acts  of  negligence  is  not  demtura- 
ble  on  the  ground  that  several  causes  of  action 
are  improperly  united. 

Appeal  from  circuit  court,  Shawano  comi- 
ty;  John  Goodland,  Judge. 

Action  by  August  Greenberg  against  the 
Whitcomb  Lumber  Company  and  Parian 
Semple  for  personal  injuries.  Plaintiff  ap- 
peals from  an  order  sustaining  the  demurrer 
of  Parian  Semple  to  bis  complaint  Reversed. 
Defendant  Whitcomb  Lumber  Company  ap- 
peals from  an  order  overruling  Its  demurrer 
to  plaintllTs  complaint     Affirmed. 

The  duiy-verifled  complaint,  omitting  for- 
mal parts,  is  as  follows:  "The  above-nam- 
ed plaintiff,  by  Mylrea,  Marchetti  &  Bird, 
bis  attorneys,  for  a  complaint  alleges  and 
shows  to  the  court:  First  That  defendant 
the  Whitcomb  Lumber  Company,  at  all  the 
times  herein  mentioned,  was.  and  still  is, 
a  corporation  organized  under  the  laws  of 
Wisconsin,  and  doing  business  at  Whitcomb, 
Shawano  county,  Wisconsin,  where,  among 
other  things,  in  its  business  it  operated  a  cei^ 
tain  machine  for  the  purpose  of  sawing  tim- 
ber into  firewood,  which  sawing  machine- 
consisted  of  a  large  circular  steel  saw,  at- 
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tached  to  a  frame,  and  run  by  steam  at  a 
high  rate  of  speed.  That  at  all  times  herein 
mentioned  said  defendant  Parian  Semple  was 
an  ofBcer  of  said  defendant  company,  and  as 
such  ofiScer,  as  plaintiff  Is  Informed  and  be- 
lieves, had  full  charge,  management,  control, 
and  supervision  of  said  sawing  machine  and 
assigning  of  employes  to  operate  the  same, 
and  caused  the  same  to  be  built  expressly  for 
said  company,  and  erected  on  their  grounds 
and  used  in  their  business.  That  said  saw- 
ing machine,  as  plaintiff  is  informed  and  be- 
lieves, was  dangerous,  defective,  and  unfit 
for  use,  and  of  a  dangerous  and  unsafe  de- 
sign and  plan.  That  said  saw  was  improp- 
erly, defectively,  and  insecurely  fastened  to 
the  shaft  upon  which  It  revolved,  all  of 
which  was  well  known  to  both  of  said  de- 
fendants at  all  times  herein  stated,  and  for  a 
long  time  prior  to  February  14,  1892.  That 
on  or  about  the  14th  day  of  Pebruarj-,  1892, 
said  plaintiff  entered  the  employ  of  said  de- 
fendant corporation  as  a  common  laborer,  and 
was  placed  by  said  company  at  work  about 
said  sawing  machine,  and  stationed  by  It  in 
front  of  the  same.  That  there  was  no  bar- 
rier erected  between  said  saw  and  the  place 
where  plaintiff  was  stationed,  or  guards  of 
:iny  nature  or  description,  and  that  it  was  a 
(Inugcrous  and  unsafe  place  In  which  to 
liluce  a  man  to  work.  That  said  plaintiff 
was  wholly  inexperienced  In  work  in  saw- 
mills, or  about  sawing  machines,  or  any  sim- 
ilar kind  of  work,  all  of  which  was  well 
known  to  both  of  said  defendants.  That  nei- 
ther of  said  defendants  gave  plaintiff  any  in- 
structions whatever  as  to  the  dangei-s  attend- 
ant upon  such  work,  or  Informed  him  of  the 
dangerous  construction  of  said  machine,  or 
the  defective  condition  thereof,  and  that  It 
was  all  unknown  to  this  plaintiff  until  after 
the  injury  hereinafter  mentioned.  That  on  the 
loth  day  of  February,  1892,  and  the  day 
after  said  plaintiff  entered  upon  the  perform- 
ance of  bis  duties  as  aforesaid,  and  while  In 
the  employ  of  said  defendant  company  at 
the  place  designated  by  them  for  him  to 
work,  the  said  saw,  by  reason  of  its  defect- 
ive construction  and  defective  and  insecure 
fastening,  while  the  same  was  revolving,  be- 
came separated  from  the  shaft  to  which  It 
was  fastened,  and  struck  this  plaintiff  with 
great  force  upon  his  left  arm  and  shoulder, 
and  otherwise  injuring  his  body,  by  reason 
uf  which  plaintiff  became  for  a  long  time 
sick  and  hime,  and  was  prevented  from  prose- 
cuting his  work  as  a  laborer  or  any  work 
whatever,  and  suffered  great  bodily  pain,  and 
was  put  to  great  expense  for  medical  assist- 
ance and  otber  care,  and  that  said  left  arm 
and  shoulder  have  become  permanently  stiff, 
so  that  he  Is  unable  to  nse  them  for  any 
manual  labor,  thus  greatly  impairing  his 
ability  to  earn  a  living,  all  to  his  damage  in 
the  sum  of  ten  thousand  dollars.  Wherefore 
plaintiff  demands  Judgment  against  said  de- 
fendants for  the  sum  of  ten  thousand  dollars 
and  costs."    To  this  complaint  each  defendant 


Interposed  a  separate  demurrer.  The  demurrer 
of  the  defendant  the  Whitcomb  Luml)er  Ck>m- 
pnny  specified  as  grounds  therefor:  First,  that 
several  causes  of  action  have  been  Improperly 
united;  second,  that  the  complaint  does  not 
stnte  fnots  sufildent  to  constitute  a  cause  of  ac- 
tion against  the  defendant  the  Whitcomb 
Lumber  Company.  The  separate  demurrer  of 
Parian  Semple  specified  as  grounds  therefor: 
First,  that  several  causes  of  action  have 
been  Improperly  united;  second,  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  de- 
fendant Parian  Semple.  The  plaintiff  having 
made  a  motion  to  strike  out  as  frivolous  each 
of  said  demurrers,  and  the  same  coming  ou 
for  argument,  the  demurrer  of  the  defendant 
the  Whitcomb  Lumber  Company  was  over- 
mled,  and  the  demurrer  of  the  defendant 
Parian  Semple  was  sustained.  From  the  or- 
der overruling  the  demurrer  of  the  Whit- 
comb Lumb»  Company  said  defendant  the 
Whitcomb  Lumber  Company  appeals,  and 
from  the  order  sustaining  the  demurrer  of 
the  defendant  Parian  Semple  the  plalntUT, 
August  Greenberg,  appeals. 

Mylrea,  Marchettl  &  Bird,  for  plaiittifr. 
Goodrick  &  Goodrick,  for  defendants. 

NEWMAN,  J.  (after  stating  the  facts).  The 
complaint  states.  In  substance,  that  the  de- 
fendant the  Whitcomb  Lumber  Company  Is  a 
corporation;  that  the  defendant  Parian  Sem- 
ple was  one  of  Its  officers  and  its  general 
managing  agent;  that  Its  business  was  the 
manufactin-Ing  of  timber  Into  firewood;  that 
It  operated.  In  this  work,  a  machine  which 
was  defective  and  dangerous;  that  it  knew 
the  macliiue  to  be  defective  and  dangerous; 
that  the  defect  which  rendered  It  dangerous 
was  that  the  saw  was  defectively  and  inse- 
curely fastened  to  Its  shaft;  that  the  philn- 
tlff  was  employed  t»  work  upon  or  with  this 
macliiue;  that  he  was  inexperienced  In  such 
work  and  as  to  such  machine,  and  did  not 
know  of  the  defect  of  the  machine;  that  the  do 
fendants  knew  that  he  was  so  inexperlenct-tl 
and  Ignorant;  that  plaintiff  received  no  In- 
structions; that  be  was  injured,  witliout  hi$ 
fault,  by  reason  of  the  defect  of  the  machine. 
Fairly  construed,  this  is  the  substance  of  the 
complaint.  It  was  the  duty  of  the  defendm.; 
the  Whitcomb  Lumber  Company  to  furni.sh 
the  plaintiff  a  safe  machine  to  work  with, 
and,  knowing  the  defect  of  the  machine  and 
that  he  was  inexperienced,  to  Instruct  him  of 
the  dangers  of  the  employment  Not  to  do 
this  was  negligence.  The  complaint  states  a 
cause  of  action  against  the  defendant  thi> 
Whitcomb  Lumber  Company. 

Whether  the  complaint  states  a  cause  of  ac- 
tion against  the  defendant  Parian  Semple  Is 
more  complex.  He  was  the  agent  or  serv- 
ant of  the  Whitcomb  Lumber  Company,  char- 
ged with  the  oversight  and  management  of 
Its  operations,  and  with  the  duty  of  provid- 
ing a  safe  machine  for  the   work  In  which 
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tbe  plaintiff  waa  engatred.  The  principle  is 
well  settled  that  tbe  agent  or  servant  la  re- 
sponsible to  third  t>ersons  only  for  injuries 
which  are  occasioned  by  his  misfeasance,  and 
not  for  those  occasioned  by  his  mere  nonfear 
sance.  Some  confusion  has  arisen  In  the  cas- 
es, from  a  failure  to  observe  clearly  the  dis- 
tinction between  nonfeasance  and  misfea- 
sance. These  terms  are  very  accurately  de- 
fined, and  their  application  to  questions  of 
negUgence  pointed  out,  by  Judge  Metcalf  In 
BeU  T.  Josselyn,  8  Gray  (Mass.)  309.  .  "Non- 
feasance," says  the  learned  Judge,  "Is  the 
omission  of  an  act  which  a  person  ought  to 
do;  misfeasance  Is  the  Improper  doing  of  an 
act  which  a  person  might  lawfully  do;  mal- 
feasance is  the  doing  of  an  act  which  a  per- 
son ought  not  to  do  at  «11."  Tbe  application 
of  these  definitions  to  the  case  at  bar  is  not 
difficult  It  was  Semple's  duty  to  have  had 
this  machine  safe.  His  neglect  to  do  so  was 
nonfeasance.  But  that  alone  would  not  have 
harmed  the  plaintiff,  if  he  had  not  set  him 
to  worlc  upon  it  To  set  him  to  work  upon 
this  defective  and  dangerous  machine,  know- 
ing it  to  be  dangerous,  was  doing  Improperly 
an  act  which  one  might  lawfully  do  in  a  prop- 
er manner.  It  was  misfeasance.  Both  ele- 
ments, nonfeasance  and  mlsreasance,  entered 
into  tbe  act  or  f&ct,  which  caused  the  plaln- 
tifTs  damages.  But  tbe  nonfeasnnce  alane 
could  not  have  produced  it  The  misfeasance 
vras  the  efficient  cause.  For  this  the  defend- 
ant Semple  Is  responsible  to  the  plaintiff.  Me- 
chem,  Ag.  {  669  et  seq. ;  14  Am.  &  Eng.  Enc. 
Law,  873,  and  cases  cited  in  note  4;  Wood, 
Mast  &  Serv.  (2d  Ed.)  667;  Osborn  v.  Mor- 
^n,  130  Mass.  102.  The  complaint  states  but 
a  single  cause  of  action.  It  Is  the  same  cause 
of  action  against  both  defendants,  ai'ising 
from  the  same  acts  of  negligence.— the  mnster 
for  the  negligence  of  its  servant;  the  servant 
for  his  own  misfeasance.  Both  master  and 
servant,  being  liable  for  the  same  acts  of  neg- 
ligence, may  be  Joined  as  defendants.  Wood, 
Mast  &  Serv.  supra;  Wright  v.  Wilcox,  19 
AVend.  343;  Thplps  v.  Wait  30  N.  Y.  7a 
The  order  appealed  from  by  the  Whltcomb 
Lumber  Company  is  affirmed,  and  the  order 
appealed  from  by  the  plaintiff  is  reversed. 


OLSON  V.  CLOOITET  LUMBER  00.  et  al. 
(two   ciises). 

(Snpreme  Court  of  Minnesota.    May  6,  1895.) 
Strikino  Oct  Dbuobhrb  am  Fbivolodb. 
Tbe  mie  that  a  demurrer  should  not  tie 
strnck  out  as    frivolous  unless  it    be  manifest 
from   mere  inspection,   without  argument   that 
there  was  no  reaaonable  ground  for  interiMsing 
it,  applied. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Carlton  county; 
S.  H.  Inver,  Judge. 

Action  by  Charlotte  Olson  against  the  Olo- 
qnet  Lumber  Company  and  George  E.  Shaw. 
From    orders   strildng   out   as   frivolous    the 


separate  demurrers  of  defendants,  the  latter 
each  prosecutes  separate  appeals.    Reversed. 

H.  Oldenburg  and  Wm.  B.  Phelps,  for  ap- 
pellants.   Alpheua  Woodard,  for  respondeut 

START,  0.  J.  Appeal  from  M^ers  striking 
out  the  separate  demurrer  of  each  defendant 
to  the  plaintiff's  complaint  as  frivolous.  A 
demurrer  should  not  be  struck  ont  as  frivol- 
ous unless  it  is  manifest  without  argument 
from  a  mere  inspection  of  the  pleading,  that 
there  was  no  reasonable  ground  for  interpos- 
ing it  It  should  not  be  struck  out  where 
there  is  such  room  for  debate  as  to  the  suffi- 
ciency of  the  pleading  demurred  to  that  an 
attorney  of  ordinary  intelligence  might  have 
interposed  a  demurrer  in  entire  good  faith. 
Hatch  &  Eaeendnip  Co.  v.  Schosler,  46  Minn. 
207,  48  N.  W.  782.  It  Is  far  from  manifest, 
from  an  inspection  of  the  complaint  without 
argument  that  it  states  a  cause  of  action,  so 
as  to  make  the  demurrer  frivolous  within  this 
rule;  on  tbe  contrary,  after  serious  considera- 
tion of  its  allegations,  we  are  imable  to  agree 
that  it  states  any  cause  of  action.  It  states 
no  cause  of  action  for  damages  on  account  of 
peraonal  injuries  to  the  plabitiff,  for  It  Is  not 
alleged  that  she  was  in  or  near  the  house 
when  the  attack  was  made  upon  it  A  ma- 
jority of  the  court  are  of  tbe  opinion  that  a 
cause  of  action  for  nominal  damages  to  the 
plaintiff's  homestead  may  be  spelled  out  of 
it  Clearly  the  demurren  were  not  frivolous. 
Ordera  reversed. 


McCORMlCK  HARVESTING  MACH.  CO.  v. 
DOUCETTB. 

(Supreme  Court  of  Minnesota.     May  6,  1895.) 

Actios  on  Note  —  Auswbh  Dbntiso  Exsodtion 
— BuRnsN  OF  Paoof. 

1.  Gen.  St  1891.  i  5751,  construed,  and  Md. 
that  it  is  not  a  rule  of  pleading,  but  one  of  evi- 
dence. 

2.  In  an  action  upon  a  written  instniment, 
purporting  to  have  been  signed  by  the  defendant, 
a  special  denial  that  the  defendant  si«rned  the 
note  in  an  answer  verified  on  information  and  be- 
lief is  not  a  denial  under  oath  or  affiJavit.  ns  con- 
templated by  this  stptute,  of  the  signature  or  ex- 
ecution of  the  instrument,  so  as  to  put  the  plain- 
tiff, in  the  first  instance,  to  the  proof  of  its  ex- 
ecution. 

3.  A  general  denial  alone,  however,  does  put 
In  issue  the  execution  of  the  instrument,  hut  th<> 
burden  is  npon  the  defendant  to  establish  the  fact 
that  he  did  not  execute  the  instrument 

4.  BniiMuan  v.  Guarantee  Co.,  50  N.  W.  490. 
47  Minn.  377,  explained. 

(Syllabus  by  the  Court) 

Appeal  from  district  conrt  Morrison  county: 
L.  L.  Baxter,  Judge. 

Action  by  the  McCTormick  Harvesting  Ma- 
chine Company  against  Joseph  Doucette. 
There  was  a  verdiet  for  plaintiff,  and  from 
an  order  denying  a  new  trial  defendant  ap- 
peals.    Reversed. 

Taylor,  Calhoun  &  Rhodes,  for  appellant 
0.  A  Lindbergh,  for  respondent 
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START,  C.  J.  The  complaint  ia  upon  a 
promissory  note,  alleging  that  the  defendant 
made  the  note.  The  answer,  so  far  as  here 
material,  ia  aa  follows:  "Answering  the  com- 
plaint, •  •  •  defendant  shows  to  the  court 
and  alleges:  First,  that  he  denies  each  and 
every  allegation,  and  each  and  every  part 
of  each  and  every  allegation,  In  the  complaint 
contained;  second,  that  he  expressly  denies 
that  be  either  signed,  or  caused  to  be  signed, 
the  note  described  in  the  complaint."  It  did 
not  contain  any  allegations  stated  upon  in- 
formation and  belief,  and  was  verified  by  the 
defendant  that  it  was  true  of  his  own  knowl- 
edge, exc^t  as  to  matters  therein  stated  on 
information  ard  belief,  and  as  to  such  mat- 
ters he  believed  it  to  be  tme.  On  the  trial 
the  plaintiff  Introduced  the  note  In  evidence, 
without  objection,  and  rested.  The  defend- 
ant was  then  sworn  as  a  witness  on  his  own 
behalf,  and  asked  If  he  ever  signed  or  author- 
ized any  one  to  sign  the  note  for  him;  also. 
If  the  signature  to  the  note  was  his.  Plain- 
tiff objected,  on  the  ground  that  such  evi- 
dence was  inadmissible  under  the  pleadings, 
for  the  Feaatm  that  the  defendant  bad  not 
denied  the  signature  or  execution  of  the  note 
by  his  oath  or  affidavit,  pursuant  to  Gen.  St. 
1894,  g  5751.  The  objection  was  sustained, 
and  defendant  duly  excepted  to  the  ruling, 
and  rested  his  case.  From  an  order  denying 
his  motion  for  a  new  trial  the  defendant  ap- 
pealed. 

Assuming,  without  so  deciding,  that  the 
special  denial  in  the  answer  of  the  defendant 
was  not  sufficient  under  this  statute,  because 
verified  on  information  and  belief,  to  put  the 
plaintiff  to  the  proof  of  the  execution  of  the 
note  before  it  could  be  Introduced  in  evi- 
dence, still  the  answer  was  good  as  a  plead- 
ing. Moen  V.  Eldred,  22  Minn.  538.  The 
execution  of  the  note  by  the  defendant  was  in 
Issue,  but,  by  reason  of  his  failure  to  comply 
with  the  statute  as  to  denying  bis  signature 
or  the  execution  of  the  note  by  his  oath  or 
affidavit,  the  plaintiff  was  entitled  to  and  did 
put  the  note  in  evidence,  without  being  re- 
quired to  first  prove  its  execntloo.  This  stat- 
ute is  not  a  rule  of  pleading,  but  one  of  evi- 
dence, and  the  <mly  effect  of  the  defendant's 
failure  to  comply  with  it  was  that  he  took 
upon  himself  the  burden  of  the  issue  as  to 
the  execution  of  the  note.  When  the  plaintiff 
produced  the  note,  purporting  to  have  been 
made  by  the  defendant,  and  offered  It  In  evi- 
dence, it  established  its  cause  of  action;  but 
It  was  competent  for  the  defendant  to  deny 
his  signature  oa  oath  on  the  trial,  and  give 
any  other  competent  evidence  tending  to  es- 
tablish bla  defense,  viz.  that  he  did  not  exe- 
.-iute  the  note.  The  ruling  of  the  trial  court 
deprived  him  of  this  right.  The  case  of  Bails- 
man V.  Guarantee  Co.,  47  Minn.  377,  50  N. 
W.  406,  relied  upon  by  respondent  in  sup- 
port of  his  contention  that  the  general  and 
speclnl  denials  in  the  answer  did  not  pat  In 
issue  the  execution  of  the  note,  does  not  sup- 
port the  proposition.     What  was  decided  in 


that  case  was,  as  shown  by  the  flrat  sabdivi- 

slon  of  the  syllabus  and  the  cases  cited  in  the 
opinion,  that  a  general  denial  In  a  verified 
answer  was  not  a  denial  of  the  algnatmc  or 
the  execution  of  the  contract,  so  as  to  put  the 
plaintiff  to  the  proof  of  Its  execution.  This 
court  has  never  held  that  a  general  denial  in 
such  cases  did  not  make  an  issue  as  to  the 
execution  of  the  instrument,  and  what  was 
said  to  the  contrary  in  Bansman  v.  Guarantee 
Co.  was  inadvertently  said.  Thus,  In  Har- 
vester Co.  V.  Clark,  30  Min.  308,  15  N.  W. 
262,  It  was  held  that  an  answer,  verified  by 
the  attorney,  denying  the  execution  of  the 
Instrument,  was  not  such  a  denial,  upon  oath, 
of  the  execution  of  the  Instrument,  as  to  put 
the  plaintiff  to  other  proof  than  such  as  the 
Instrument  Itself  afforded  by  virtue  of  the 
statute.  The  case  or  Cowing  v.  Peterson,  36 
Minn.  130,  30  N.  W.  461,  was  an  action  up- 
on a  written  contract  The  verified  answer 
was  a  general  denial.  On  the  trial,  the  con- 
tract, without  proof  of  its  execution,  was 
received  In  evidence  against  the  defendant's 
objection;  and  this  court  held  that  the  an- 
swer was  not  such  a  denial  of  the  signature 
or  execution  of  the  instrument  under  oath  as 
contemplated  by  the  statute.  In  Mast  &  Co. 
V.  Matthews,  30  Minn.  441,  16  N.  W.  155,  the 
effect  of  a  general  denial  In  a  verified  answer 
as  to  the  proof  of  the  execution  of  the  instru- 
ment upon  which  the  action  was  predicated 
waa  not  before  the  court,  but  the  court  does 
say  In  this  case  "that  the  purpose  of  the  en- 
actment appears  to  have  been  to  relieve  a 
party  of  the  trouble  and  expense  of  proving, 
in  the  first  Instance,  an  alleged  fact,  the  ex- 
istence or  nonexistence  of  which  is  necessa- 
rily within  the  knowledge  of  the  adverse 
party."  This  is  a  direct  recognition  of  the 
statute  as  a  rule  of  evidence,  and  not  aa  a 
rule  of  pleading.     Order  reversed. 


GREAT  NORTHERN  RY.  CO.  et  al.  v. 

CITX  OF  ST.  PAUL  et  al.i 

(Supreme  Court  of  Minnesota.     May  1,  1895.) 

HlOBWATS — DCDICATIOK  BT  PUT. 

1.  Where  a  person  sarreys  and  plats  his 
land  into  blocks,  lots,  streets,  and  alleys,  all 
the  lines  upon  such  plat  represent  the  intent  of 
the  owner,  and  the  meaning  expressed  by  such 
lines  shoaid  be  deemed  as  effectnal  aa  that  of 
the  words  or  language  found  thereon. 

2.  Where  the  owner  of  land  draws  and  ex- 
ecutes-a  plat  thereof,  and  deBignates  a  atrip 
thereon,  by  lines,  aa  a  street,  and  makes  con- 
veyances according  to  such  plat,  such  strip  ii 
irrpvocably  dedicated  to  the  public  use  aa  a 
street. 

3.  Upon  the  evidence  In  this  ease,  hHA,  that 
the  premises  In  controversy,  the  full  length 
thereof,  and  to  the  width  of  80  feet  next  ad- 
joining block  80,  according  to  the  Case  plat 
constitute  a  public  highway;  but  hHd.  ihr.t 
the  evidence  Is  insufficient  to  establish  the  20- 
feet  strip  as  part  of  a  highway. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  coun- 
ty;   Hascal  R.  Brill.  Judge. 

1  Rehearing  denied.    See  (13  N.  W.  240. 
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Action  b7  the  Great  Northern  Railway 
Company  and  others  against  the  city  of  St 
Paul  and  others  for  an  injunction.  Defend- 
ants had  judgment,  and  from  an  order  deny- 
ing a  new  trial  plaintiffs  appeaL    Modified. 

M.  D.  Gporer  and  0.  Wellington,  for  appel- 
lants.   Ifc  T.  Ghamberlatn,  for  respondents. 

BUCK,  J.  A  Tolamlnons  record  or  paper 
book,  of  nearly  1,000  pages,  and  the  briefs 
of  connsel,  containing  ovn  200  pages,  are 
presented  for  our  examination.  The  case 
comes  before  the  conrt  npon  an  appeal  from 
an  order  denying  the  plaintiffs'  motion  for  a 
new  trlaL  The  plaintiffs  are  railway  corpo- 
rations created  and  organized  under  the 
laws  of  this  state,  and  they  commenced  this 
action  in  the  month  of  Angust,  1892,  to  re- 
strain the  defendants  from  constructing  a 
bridge  in  Broadway  street,  from  Bench 
street  to  and  across  the  Mississippi  river,  to 
West  St.  Paul.  The  plaintiff  the  St.  Paul, 
Minneapolis  &  Manitoba  Railway  Comiwny, 
referred  to  in  the  finding  of  the  facts  by 
the  court  below  as  the  "Manitoba  Com- 
pany," was  organized  in  May,  1879,  and  has 
succeeded  to  all  of  the  corporate  rights  and 
franchises  of  the  St  Paul  &  Pacific  Rail- 
road Company  and  the  First  DlTlslon  of  the 
8t  Paul  &  Pacific  Railroad  Company,  each 
of  which  was  a  railroad  corporation  duly 
organized  under  the  laws  of  this  state. 

Prior  to  the  year  1852,  Charles  W.  Borup 
was  the  owner  of  certain  real  estate  In  the 
county  of  Ramsey,  which  he  caused  to  be 
surveyed  and  platted  into  streets,  lots,  and 
blocks.  He  caused  such  plat  to  be  record- 
ed in  the  office  of  the  register  of  deeds  of 
Ramsey  county  on  May  1,  1852,  and  desig- 
nated It  "Kittson's  Addition  to  St  Paul." 
In  the  proceedings  in  this  case  it  is  called 
"Bmnson's  Plat"  Block  80  forms  a  part  of 
Kittson's  addition,  all  of  which  was  owned 
by  Borup,  except  such  portions  as  he  had 
sold  outside  of  block  80,  and  which  prem- 
ises it  was  stipulated  between  these  parties 
be  had  owned  from  some  time  previous  to 
June  1,  1852,  until  the  18th  day  of  April, 
1854.  The  stipulation  stops  with  the  18th 
day  of  April,  1854,  as  the  time  to  which 
Borup'B  ownership  continued.  Borup's  title 
vras  acquired  through  Norman  W.  Kittson 
and  Louis  Roberta,  who  were  the  patentees 
from  the  United  States  of  certain  lands, 
including  that  in  dispute.  Kittson's  addi- 
tion was  located  on  the  N.  £!.  corner  of  the 
S.  B.  ^  of  secUon  32,  township  29  N.,  and 
part  of  lot  No.  1,  of  section  No.  6,  township 
No.  28  N.,  all  in  range  22  W.  On  the  18th 
day  of  April,  1854,  Charles  W.  Borup  and 
-wife  and  others  signed  a  deed  which  was 
aclfnowledged  April  20,  1854,  conveying  to 
Charles  H.  Cakes  blocks  numbered  78,  79, 
and  80  in  Klttscm's  addition.  By  virtue  of 
a  deed  of  the  same  date,  the  same  grantors 
conveyed  Kittson's  addition  to  the  same 
grantee,  exc^t  a  certain  portion  thereof 
which  had  been  theretofore  conveyed  to  an- 
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other  party.  The  court  bdow  found  as  a 
fact  that  Charles  H.  Cakes,  in  1854,  was  the 
owner  of  the  tract  comprising  Kittson's  ad- 
dition, and  that  he  caosed  another  plat  of 
Kittson's  addition  to  be  made,  including 
therein  land  not  Included  in  the  Brunson 
plat,  and  that  be  caused  the  same  to  be  re- 
corded in  the  office  of  the  register  of  deeds 
on  Decemb^  1, 1854,  and  which  plat  is  refer- 
red to  as  the  "Case  Plat"  By  the  Brunson 
plat  Market  street,  now  called  Broadway, 
terminates  on  the  northerly  boundary  line 
of  block  80;  but,  by  the  Case  plat,  Broad- 
way extends  to  the  Mississippi  river,  leav 
ing  block  80  on  the  easterly  side  thereof . 
and  Is  of  the  same  width  as  the  other  prin- 
cipal blocks.  On  the  Case  plat  Market 
street  Is  designated  as  60  feet  wide;  the  re- 
mainder of  the  streets  are  designated  as  be- 
ing 06  feet  wide.  Broadway  runs  north 
and  south,  and  upon  the  westerly  side  there- 
of, and  adjacent  thereto,  is  a  strip  of  land 
20  feet  wide,  and  the  westerly  line  of  this 
strip  is  the  westerly  line  of  Kittson's  addi- 
tion. This  20-feet  strip  is  part  of  the  land 
conveyed  by  Kittson  to  Borup,  and  Borup 
owned  the  same  May  1,  1852.  This  strip 
airpears  upon  the  Brunson  and  Case  .plata, 
and  that  port  of  It  north  of  Water  street  has 
been  acquired  by  the  city  of  St  Paul,  ac- 
cording to  the  finding  of  the  court  below. 
Water  street  extends  past  and  along  the 
northerly  boundary  of  block  80,  and  inter- 
sects Broadway  at  the  northwesterly  corner 
of  such  block.  The  premises  in  dispute  are 
westerly  of  and  adjoining  block  80,  accord- 
ing to  the  Case  plat  &ad  extend  to  the  west- 
erly line  of  Kittson's  addition,  being  a  strip 
80  feet  wide,  and  also  extends  from  Water 
street  to  the  Mississippi  river;  being,  as  is 
claimed,  a  southerly  part  of  Broadway, 
which  is  one  of  the  main  thoroughfares  of 
the  city.  Upon  the  west  side  of  the  Missis- 
sippi river  is  State  street  nearly  or  quite 
opposite  to  this  strip  in  dlsQute;  and  State 
street  is  in  the  city  of  St  Paul,  and  Is  a 
public  thoroughfare  running  from  the  west 
bank  of  the  Mississippi  river  to  and  beyond 
the  south  limits  of  the  city. 

The  city  attempted  to  bnlld  a  bridge  across 
the  river  to  connect  State  street  with  Broad- 
way, so  as  to  afford  a  direct  means  of  com- 
munication between  the  business  parts  of  the 
city  upon  each  side  of  the  river.  From  an 
examination  of  the  Brunson  plat  it  is  quite 
evident  that  Borup  did  not  intend  to  extend 
Market  street  to  the  Mississippi  river;  but  It 
is  Just  as  evident  that  Oakes,  by  his  plat 
did  so  intend.  The  lines  upon  each  side  of 
the  street  extend  down  to  the  river,  and  were 
put  there  for  a  purpose;  and  they  are  Just 
as  much  a  part  of  the  plat  as  the  lines  de- 
fining the  numerous  other  streets,  alleys,  and 
blocks  upon  any  other  part  of  the  plat  It 
is  the  whole  plat  which  represents  the  la- 
tent of  the  owner,  and  Imposes  upon  him  the 
binding  obligations  which  are  as  sacred  aa 
the  words  of  a  deed.    Oakes  must  be  deemed 
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to  have  executed  the  map  with  a  full  knowl- 
edge of  the  legal  rights  and  obligations  which 
arise  from  the  drawing  and  execution  of  such 
a  map.  Courts  should  and  will  give  full  ef- 
fect to  the  meaning  expressed  by  the  lines 
aa  well  as  by  the  language  upon  the  map. 
We  had  occasion  In  the  recent  case  of  Gil- 
bert V.  Emerson  (Minn.)  61  N.  W.  820,  to 
quite  fully  state  our  views  upon  this  question 
of  the  legal  effect  of  lines  upon  a  plat  of  this 
character.  And  we  are  of  the  opinion  that 
this  act  of  Oakes  in  so  executing  and  record- 
ing the  plat  called  the  "Case  Plat,"  and  the 
acts  which  were  done  under  it  by  the  city  of 
St  Paul,  and  the  use  of  the  street,  consti- 
tuted a  dedication  ot  it  for  public  use  as  such 
street  We  do  not  attach  much  importance 
to  the  fact  that  the  plat  was  not  so  exe- 
cuted as  to  constitute  a  statutory  dedication. 
At  common  law,  the  evidence  of  the  public 
right  might  rest  in  parol.  The  making  of  a 
plat  like  this,  allowing  people  to  travel  the 
designated  strip,  and  making  conveyances 
according  to  the  plat,  would  all  go  to  show 
the  intent  of  Oakes  to  dedicate  Market  street 
as  a  public  highway.  While  acts  of  the 
owner  outside  of  the  execution  of  a  map  may 
be  considered  In  determining  the  question 
of  dedication,  yet  when  a  map  Is  executed  and 
recorded,  and  conveyances  made  according 
to  it,  it  Is  not  then  In  the  power  of  the 
owner  to  say  that  the  lines  upon  the  plat 
have  a  different  meanhig  than  that  which 
they  appear  to  have  upon  the  face  of  it  This 
is  certainly  so  as  to  persons  purchasing  lots 
of  the  owner  according  to  the  description  up- 
on the  plat  In  good  faith,  and  relying  upon 
the  map  so  drawn  and  executed,  because  none 
of  the  lines  should  be  regarded  as  superflu- 
ous or  meaningless.  City  of  Noblesville  v. 
Lake  Erie  &  W.  R.  Co.,  130  Ind.  1,  29  N.  E. 
484;  Gilbert  v.  Emerson  (Mhin.)  61  N.  W. 
820.  And  "when  the  'offer  of  dedication  Is 
made,  and  Is  accepted  and  acted  upon  by  the 
public  to  such  extent  that  to  permit  the  offer 
to  be  withdrawn  would  operate  as  a  fraud, 
the  title  of  the  public  to  Its  right  Is  complete- 
ly vested.  And  such  titles  are  none  the  less 
perfect  because  there  Is  no  express  grant  of  the 
right,  and  no  written  evidence  of  it"  Ray, 
Neg.  Imp.  Dut  (Personal)  83.  This  court 
held  in  Borer  y.  Lange,  44  Minn.  281,  40 
N.  W.  358.  "that.  Independent  of  any  stat- 
utory dedication,  a  conveyance  of  separate 
lots  and  blocks  by  actual  survey  operated  to 
dedicate  the  streets  therein  to  public  use." 
And  in  Hurley  v.  Boom  Co.,  34  Minn.  143, 
24  N.  W.  917,  it  was  held  "that  dedication 
of  streets  and  public  places,  properly  marked 
and  designated  upon  the  plat  of  a  survey  of 
urban  property,  is  complete  upon  conveyance 
being  made  of  lots  included  in  such  survey 
with  reference  to  such  pUit,  though  not  prop- 
erly certified  for  record."  It  is  immaterial 
In  this  case  that  Oakes  laid  out  or  platted  the 
Kittson  property  which  he  had  purchased 
of  Borup  by  an  additional,  different  plat.  If 
be  owned  the  property,  he  was  at  liberty  to 


make  such  an  additional  plat  of  the  property 
as  he  saw  fit,  not  Inconsistent  with  the  pub- 
lic and  private  rights  previously  acquired  no- 
der  the  Borup  plat  Beyond  that  right,  be 
could  dedicate  streets  to  public  use,  or  make 
conveyances  to  other  parties;  and,  havin; 
done  so,  he  would  be  deemed  to  have  adopteJ 
such  plat  as  his  own,  and  be  bound  by  tbe 
lines  upon  It  He  certifies  upon  the  Case  pla: 
that  he  gives  the  streets  and  alleys,  as  desig- 
nated upon  it  for  public  use.  On  the  next 
day  after  filing  the  Case  plat,  Oakes  and 
his  wife  conveyed  by  warranty  deed,  to  dif- 
ferent persons,  over  150  lots  according  to 
that  plat     On  the   1st  day  of   December. 

1854,  Oakes  and  his  wife  conveyed  to  Charles 
Borup  a  considerable  portion  of  Kittson's 
addition,  and  on  the  5th  day  of  September. 

1855,  Charles  Bomp  and  wife  conveyed  to 
Pierre  Chauteau,  Jr.,  &  Co.  all  of  their  right» 
in  and  to  Kittson's  addition,  except  a  fev 
acres  therein  excepted  in  the  deed  of  con- 
veyance.   Whether  the  deed  from  Oakes  to 
Borup,   and  from   Borup   to   Chauteau.    and 
from  him  and  wife  to  Julia  Moffett,   to  tin 
First  Division  of  the  St  Paul  &  Pacific  Rail- 
road Company,  conveyed  any  title  to  block 
80,  we  do  not  deem  it  necessary   to  decide, 
nor  do  we  decide  that  question,  except,  npoc 
the  finding  of  the  court  below,    it   assumes 
that  plaintiffs  are  the  owners  thereof,  and 
for  the  purposes  of  this  appeal  we  assume  it 
to  be  true,  but  fail  to  find  any  evidence  to 
Justify  the  finding.    In  1858,  1859,  and  1S«A<. 
Pierre  Chauteau  and  wife  made  several  cou- 
veyances  of  various  lots  in  Kittson's  additiic 
according  to  the  plat  thereof,  as  surveyed  l? 
James  A.  Case.     Pierre  Chauteau,  Jr.,  died  in 
1866,  and  his  interest  in  Kittson's  additior, 
descended  to  his  heirs  and  devisees,  Charles 
Chauteau  and  Julia  Moffett;   and  they,  by 
numerous   deeds  made  during  a   period  c' 
time  extending  from  1866  to  1871,  conveyed 
away  a  large  number  of  lots,  the  descriptions 
in  the  deeds  being  according  to  the  Case  plat. 
Such  conveyances  entitled  the  purchasers  ;<' 
have  such  streets  remain  open  to  the  public. 
It  was  not  necessary  that  the  streets  sboui<i 
be  opened  at  the  time  of  the  sale.     We  are  of 
the  opinion  that  there  Is  ample  evidence  to 
show  that  Oakes,  by  bis  execution    of  the 
Case  plat  and  making  numerous  conveyances 
to  different  persons  according  to  it,  lntende<i 
that  Broadway  should  extend  to  the  river, 
and  that  the  meander  line  referred  to  In  tlK>e 
proceedings  is  not  a  material  matter,  as  sue'., 
lines  are  not  boundary  lines,  and  are  madr 
only  for  the  purpose  of  defining  the   ainuoia- 
ties  of  the  bank  of  a  lake  or  stream,  and  as  a 
means  of  ascertaining  the  quantity    of  laoi 
generally  for  which  the  United  States  gov- 
ernment required  payment 

It  nowhere  appears  that  the  defendant  dtr 
has  In  any  manner  refused  to  accept  the  d»i 
Icatlon  made  by  Oakes  according  to  the  Cas<:' 
plat,  nor  in  any  manner  abandoned  or  dr- 
cllned  to  use  the  highways  as  indica  ted  npcc 
said   plat     On  the  contrary,   the   evldeu^-e 
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shows  that  the  city,  by  yarlons  acts,  has  reo 
(ifrnlzed  and  adopted  the  plat  according  to 
the  lines  and  langmge  appearing  upon  it. 
Among  other  acts  of  the  city  In  that  respect, 
it.  In  1878,  bnllt  a  targe  main  sewer  down 
Broadway  to  the  Mississippi  river,  and  has 
ever  since  maintained  and  used  the  same  as 
part  of  its  sewer  system.  In  1870  the  city 
established  the  grade  of  said  street  to  the 
Mississippi  river,  and  in  1875  It  did  the  grad- 
ing npon  Broadway  south  of  Water  street 
In  October,  1877,  the  city  laid  water  mains 
through  Broadway  to  the  Mississippi,  and 
under  saJd  river  to  the  opposite  side,  and  ever 
since  that  time  it  has  nsed  and  maintained 
said  water  mains  as  a  part  of  its  system  of 
waterworks.  Part  of  the  •  distance  opposite 
block  80,  such  water  mains  are  laid  through 
and  over  the  said  20-feet  strip.  But  even 
nonuser  by  the  city  would  not  have  operated 
as  an  abandonment  by  It,— certainly  not  up  to 
the  time  when  it  appears  it  did  actually  use  it 
for  street  purposes.  Parker  v.  City  of  St 
Paul,  47  Minn.  317,  50  N.  W.  247. 

It  was  conceded  on  the  trial  tliat  Broadway 
Is  80  feet  wide  north  of  the  south  line  of  Wa- 
ter street  to  Fourth  street  The  court  below 
found  that  Broadway  la  a  public  street  ex- 
tending south  of  Water  street,  80  feet  wide, 
to  the  tracks  of  the  Union  Depot  Company, 
find  that  plaintifCs,  or  either  of  them,  have  not 
the  right  to  the  possession  thereof,  to  the  ez- 
cIusioQ  of  the  public,  except  a  small  strip  on 
rhe  westerly  side  of  the  20-feet  strip,  and 
lear  the  railway  tracks  opposite  to  block  80, 
kvhere  a  building  belonging  to  the  plalntiflTs 
ixtends  into  said  20-feet  strip  some  2  or  3 
'eet  for  a  distance  of  about  20  feet,  and 
vbere  it  has  stood  for  some  years.  There 
s  certainly  ample  evidence  to  sustain  this 
indlng  as  to  the  00  feet  delineated  as  a  street 
in  the  Case  plat  But  the  evidence  as  to  the 
iO-feet  strip  presents  a  different  phase  from 
bat  of  the  60  feet  designated  upon  the  plat 
.8  a  street  There  Is  no  plat  or  deed  that 
ndicates  tliat  this  was  ever  intended  to  be 
ledicated  or  donated  for  street  purposes, 
lence,  as  to  it  the  city  gets  no  aid  from  the 
>lat,  or  the  conveyances  according  to  it  On 
be  contrary,  the  plat,  so  far  as  it  has  any 
robative  force  at  all,  indicates  that  the  own- 
rs  of  the  property  did  not  appropriate,  or  In- 
E>nd  to  appr(q>riate,  any  more  than  flO  feet 
or  a  street  Also,  many  of  the  acts  of  user 
y  the  public,  or  Its  asserting  of  right  on  the 
art  of  the  city,  are  susceptible  of  a  construc- 
:un  making  them  referable  exclusively  to  the 
treet  as  indicated  on  the  plat.  Hence,  to  es- 
iblisb  its  right  to  the  20-feet  strip,  the  city 
as  to  rely  wholly  upon  acts  of  user  upon  its 
art  clearly  referable  to  the  strip,  by  and 
■itb  the  tacit  consent  of  the  owners  of  tiie 
nd.  There  are  two  rules  which,  to  a  cer- 
lin  extent,  are  applicable  to  the  evidence  up- 
I  tbis  point:  (1)  Where  a  party  is  In  pos- 
>ssion  under  color  of  record  title,  as  by  deed 
•  condemnation  proceedings  or  the  like,  pos- 
•sslon  of  part  of  the  tract  described  in  the 


deed  or  other  written  color  of  title  may  often 
be  referred  to  the  entire  tract,  so  that  actual 
occupancy  of  part  will  be  deemed  possession 
of  the  whole,  where  it  is  not  In  the  adverse 
possession  of  some  one  else.  But,  where  a  par- 
ty Is  in  possession  without  any  color  of  record 
title,  his  possession  will  only  be  deemed  co- 
extensive with  the  land  in  actual  occupancy. 
(2)  Where  a  street  or  highway  of  a  certain 
width  is  delineated  on  a  plat,  It  should  re- 
quire clearer  and  stronger  proof  to  extend  the 
public  easement  outside  of  such  delineated 
limits  by  acts  of  user  than  if  no  such  limits 
were  designated  on  the  plat  We  think  that 
this  is  so  in  view  of  the  wdl-known  fact  that, 
where  the  adjacent  land  Is  uninclosed  and 
unimproved,  public  travel  and  use  often  tran- 
scend the  limits  of  the  platted  or  laid  street 
without  any  actual  intention  on  part  of  the 
owner  to  dedicate  it  to  public  use,  and  with- 
out any  expectation  or  understanding  on  the 
part  of  the  public  that  he  lias  thus  dedicated 
it  Viewed  In  this  light,  we  are  of  the  opin- 
ion that  the  acts  of  user  by  the  public  of  the 
20-feet  strip  are  of  too  casual,  fugitive,  and 
fragmentary  character  to  establish  the  ac- 
quisition of  a  public  easement,  at  least  in  all 
of  It  It  may  be  well  for  us  to  say  that  we 
do  not  construe  the  reconveyance  of  Decem- 
ber 1,  1854,  from  Oakes  to  Borup,  as  cover- 
ing that  part  of  Kittson's  addition  situate  in 
section  5.  If  it  does  not  then  the  fee  of  all 
the  land  in  dispute,  including  the  20-feet 
strip,  is  still  in  Oakes.  So  far  as  the  00 
feet  Is  concerned,  this  fact  Is  immaterial,  un- 
der the  view  we  have  taken  of  the  evidence. 
As  to  the  20-feet  strip,  the  possession  of  the 
railroad  company,  so  far  as  it  has  possession, 
is  good  title  against  the  city,  unless  it  estab- 
lishes a  better  one.  The  city  Itself  has  no 
record  title.  Whatever  right  it  has,  if  any,  is 
only  by  xaet  with  the  consent  of  the  owners 
of  the  land.  Such  a  state  of  facts  may  exist 
that  the  city  has  a  public  easement  in  part  of 
the  strip,  and  not  in  the  whole  of  it  But  all 
ttiat  we  can  decide  on  this  appeal,  in  regard 
to  the  20-feet  strip,  is  that  the  evidence  does 
not  Justify  a  finding  that  the  city  has  an 
easement  in  the  whole  of  U,  less  the  small 
portion  referred  to  in  the  findings  as  occu- 
pied by  the  end  of  plalntlfTs'  building. 

On  the  trial  the  plalntlfTs  asked  leave  of  the 
court  to  amend  their  complaint  to  the  effect 
that  they,  their  grantors  and  predecessors  en- 
titled to  the  ownership  of  the  premises,  bad 
been  in  adverse  possession  of  the  premises 
from  1862  up  to  the  1st  day  of  February, 
1805.  The  court  denied  the  motion,  upon  ob- 
jection by  the  defendants.  This  question  was 
not  therefore  at  issue.  It  may,  however,  be 
proper  for  us  to  say,  as  bearing  upon  the 
question  of  public  user  of  the  street,  that  the 
existence  of  the  railroad  tracks  upon  the 
premises  in  controversy  for  a  considerable 
portion  of  the  time  would  not  have  defeated 
the  claim  of  a  highway  by  user,  if  it  stUl 
remained  open  for  public  travel,  and  was  so 
used.     Speir  v.  Town  of  New  Utrecht,  121  N. 
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T.  420,  24  N.  E.  682;  Village  of  Waysata  T. 
Great  Nortbem  Bj.  Oa,  50  Minn.  438,  52  N. 
W.  913. 

The  question  as  to  whether  the  city  can 
build  the  bridge  which  It  Is  attempting  to 
erect  until  It  has  acqnhred  the  land  by  con- 
demnation proceedings  to  Interfere  with  the 
enjoyment  of  the  property  abutting  on  the 
street,  or  until  the  grades  of  the  street  run- 
ning to  and  intersecting  and  crossing  Broad- 
way are  fixed  so  far  as  may  be  made  neces- 
sary by  reason  of  the  erection  of  the  bridge^ 
is  not  properly  before  us,  as  there  Is  no  ap- 
peal npon  the  part  of  the  city.  The  order  of 
the  court  below  is  affirmed  as  to  the  60-feet 
strip,  and  reversed,  and  a  new  trial  ordered, 
as  to  the  20-f  eet  strip. 


STATE  T.  GEORGE. 
(Supreme  Court  of  Minnesota.    April  24, 1895.) 
Criminal  Law— Jdhisdiotion— Tbbtimoht  or  Da- 

OBASBD    fVlTNBBS— RSTIBW. 

1.  The  otCense  of  larceny  from  the  person 
was  committed  above  an  island  on  a  wagon 
bridge,  which  crosses  the  Mississippi  river  be- 
tween Wisconsin  and  Minnesota.  The  Island 
is  on  Ibe  Wisconsin  side  of  the  main  channel  of 
the  river,  is  separated  from  the  Wisconsin  shore 
by  nonnavigaole  water,  is  subject  to  overflow, 
is  submerged  about  four  months  in  the  year,  is 
crossed  by  said  bridge,  which  rises  above  high- 
water  mark,  is  a  permanent  strncture,  and  is 
supported  by  piles  driven  into  the  soil  of  the  is- 
land. BM,  the  state  of  Minnesota  and  Its 
coorts  have  Jurisdiction  over  said  offense. 

2.  The  testimony  of  a  witness  for  the  state, 

Jiven  on  a  preliminary  examination  of  the  de- 
sndant,  who  was  present  and  had  a  reasMiable 
opportunity  to  cross-examine  the  Witness,  is 
competent  atndnst  the  defendant  on  his  subse- 
quent trial  for  the  same  charge,  the  witness 
having  died  after  the  preliminary  examination, 
and  before  the  trial. 

3.  A  stenographer,  who  was  present  and 
took  down  said  testimony  at  such  examination, 
on  being  called  to  testify  as  to  the  same  may 
use  his  stenographic  notes  to  refresh  his  mem- 
ory. 

4.  The  objections  of  the  defendant  to  such 
evidence  on  the  trial,  on  the  ground  that  parts 
of  his  cross-examination  were  ruled  out  on  such 
preliminary  examination,  and  that,  therefore, 
he  did  not  have  a  reasonable  opportunity  to 
cross-examine  the  witness,  cannot  oe  consider- 
ed in  tills  court,  there  being  nothing  in  the  re- 
turn to  show  what,  if  any,  parts  of  the  cross- 
examination  were  ruled  out,  or  the  character 
of  the  same. 

(Syllabus  by  the  CJonrt) 

Case  certified  from  district  court,  Winona 
county;  Ozro  B.  Gould,  Judge. 

Alexander  George  was  convicted  of  lar- 
ceny from  the  person,  and  the  cause  was  cei^ 
Ufied  to  the  supreme  court     Affirmed. 

H.  W.  Chllds,  Atty.  Gen.,  and  Wm.  B.  And- 
erson, for  the  State.  Henry  M.  Lamlierton, 
for  defendant. 

CANTY,  J.  The  defendant  was  indicted 
for  the  crime  of  larceny  from  the  person, 
and  was  tried  and  convicted.  The  trial 
Judge  certified  certain  questions  to  this  court 

1.  It  la  certified  that  the  offense  was  com- 


mitted on  a  bridge  which,  at  Winona,  in 
this  state,  spans  the  MlBsissippl  river  from 
the  Minnesota  side  to  the  Wisconsin  side  of 
that  river,  and  was  ao  committed  on  the 
part  of  said  bridge  which  is  built  niMB  an 
island  in  the  river.  This  island  Is  on  the 
WiscMisln  side  of  the  main  channel  of  the 
river,  and  the  waters  between  the  Island  and 
the  Wisconsin  bank  of  the  river  are  not  lued 
for  navigation.  That  said  bridge  crosses  said 
Island,  and  is  supported  on  piles  drivoi  into 
the  soil  of  the  island.  The  bridge  is  a  per- 
manent structure,  used  as  a  drive.way  for 
teams  and  vehicles,  and  the  floor  of  the  same 
Is  above  high-water  mark.  "That  said  Island 
la  subject  to  overflow,  and  when  said  river  Is 
at  a  stage  of  ordinary  high  water,  and  for  a 
period  of  about  four  months  in  each  year.  Is 
submerged  to  the  depth  of  from  two  to  four 
feet  by  the  waters  of  said  river."  The  ques- 
tion certified  on  these  facts  is,  "Had  the  dis- 
trict court  Jurisdiction  to  try,  hear,  and  de- 
termine this  matter?"  It  Is  contended  by 
counsel  for  defendant  that  the  courts  of 
Minnesota  have  no  Jurisdiction  over  this  of- 
fense. It  is  urged  that  the  offense  was  not 
committed  on  the  waters  of  the  river,  but  on 
a  permanent  structure  built  on  an  Island. 
and  which  is  a  part  of  the  Island,  and  above 
high- water  mark;  that  the  state  of  Wis- 
consin has  exclusive  Jurisdiction  of  this  per- 
manent structure,  —  citing  Railroad  Co.  ▼. 
Ward,  2  Black,  485;  Gilbert  v.  Manufactur- 
ing Co.,  19  Iowa,  319;  Iowa  v.  Illinois,  147 
U.  S.  1,  13  Sup.  Ct  239.  In  our  opiaion, 
those  cases  are  not  in  point  here.  Rights  in 
real  property  were  directly  affected  in  tbose 
cases.  They  were  In  the  nature  of  real  ac- 
tions, and,  as  to  the  place  of  bringing  the 
action,  are  governed  by  the  same  rules.  Tb« 
enabling  act  under  which  Wisconsin  was 
admitted  into  the  Union  provides: 

"Sec.  8.  And  l>e  it  further  enacted,  that 
the  said  state  of  Wisconsin  shall  have  con- 
cturent  Jurisdiction  on  the  Mississippi  and 
all  other  rlren  and  waters  bordering  on  said 
state  of  Wisconsin,  so  far  as  the  same  shall 
form  a  c<Mnm(m  boundary  to  said  state  and 
any  other  state  or  states  now  or  hereafter  to 
be  formed  or  bounded  by  the  same."  9  Stat 
67. 

Section  2  of  the  enabling  act  under  whicb 
Minnesota  was  admitted  Into  the  Union  is 
an  exact  copy  of  the  above  section,  except 
that  the  word  "Minnesota"  is  substituted  for 
the  word  "Wisconsin."  11  Stat  160,  i  2. 
This  section  Is  incorporated  In  the  constlta- 
tion  of  Minnesota,  art  2,  {  2.  It  Is  provided 
by  chapter  70,  Gen.  Laws  1889,  that  this  con- 
current Jurisdiction  shall  be  exercised  by  the 
courts  sitting  In  the  counties  bordering  on 
the  river,  and  for  this  purpose  the  part  of 
the  river  bordering  on  each  county  la  at- 
tached to  that  county.  Some  of  the  purposes 
of  this  concurrent  Jurisdiction  are  to  enforce 
proper  police  regulations  on  the  river,  and  to 
regulate  and  protect  interstate  traffic  on  and 
across  the  river,  and  the  persons  engaged  in 
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the  same.  If  public  ttayel  across  the  river 
at  this  point  was  carried  on  by  means  of  a 
ferryboat,  there  Is  no  question  but  that  this 
concurrent  Jarisdlctlon  would  attach  during 
the  transit  across  the  river.  The  fact  that 
the  appliance  by  means  of  which  the  travel 
is  carried  on  Is  a  bridge  instead  of  a  ferry- 
boat does  not  change  the  rule.  The  ques- 
tion here  Involved  Is  not  whether  the  courts 
of  Minnesota  have  Jurisdiction  over  this  per- 
manent structure  on  this  Island  considered 
as  real  estate,  but  whether  Minnesota  and 
her  courts  have  Jurisdiction  over  the  persons 
and  moving  or  movable  vehicles  and  things 
on  this  bridge.  In  our  opinion,  It  Is  not  ma- 
terial whether,  at  the  time  of  the  occurrence, 
such  persons  happen  to  be  over  the  water  of 
the  river,  or  over  an  island  in  the  river,  or  at 
one  side  of  the  main  channel  or  the  other. 
One  of  the  reasons  for  establishing  this  con- 
current Jurisdiction  was  to  prevent  the  es- 
cape of  criminals  on  account  of  the  uncer- 
tainty that  so  frequently  arises  as  to  whether 
the  act  was  committed  on  one  side  of  the 
middle  of  the  main  channd  or  the  other  side 
of  It  This  uncertainty  exists  Just  as  well 
when  the  act  Is  committed  on  a  bridge  as 
when  committed  on  a  water  craft  A  trav- 
eler on  such  a  bridge  is  usually  not  likely  to 
know  whether  he  Is  over  an  Island  or  over 
the  water,  or  on  one  side  of  the  main  channel 
or  the  other.  In  our  opinion,  the  court  be- 
low had  Juirisdlctlon. 

2.  The  Judge  further  certified  that  on  the 
trial  of  said  defendant  It  appeared  that  be 
bad  a  preliminary  examination  upon  said 
charge  in  the  municipal  court  of  Winona, 
at  which  a  witness  was  examined  on  behalf 
of  the  state,  and  cross-examined  by  defend- 
ant's attpmeys;  that,  at  the  request  of  the 
Judge  of  that  court  a  competent  stenogra- 
plur  was  present  and  took  down  all  the  evi- 
dence in  shorthand,  but  be  was  not  sworn, 
pursuant  to  secUon  1372,  Gea  St  1894;  that 
after  said  examination,  and  before  said  tilal, 
said  witness  died;  that  said  stenographer 
was  called  and  sworn  as  a  witness  on  behalf 
of  the  state,  and  he,  having  refreshed  bis 
memory  by  his  stenographic  notes,  gave  evi- 
dence as  to  what  said  deceased  witness  had 
so  testified  on  said  examination;  that  defend- 
ant's attorney  duly  objected  to  this  testi- 
mony, on  the  ground  that  it  was  incompe- 
tent and  inadmissible,  "and  on  the  further 
ground  that  several  questions  asked  said 
Rogers  (the  deceased  witness),  upon  his  said 
cross-examination,  had  been  erroneously  ex- 
cluded by  the  court  on  objections  made 
thereto  by  the  county  attorney,"  but  the  dis- 
trict court  on  said  trial  overruled  defend- 
ant's said  objections,  and  admitted  said  testi- 
mony, to  which  defendant  excepted.  The 
question  certified  Is,  was  the  evidence  of  the 
stenographer  admissible?  We  are  of  the 
opinion  that  it  was.  It  must  be  presumed 
that  the  defendant  was  present  at  such  ex- 
amination, was  confronted  with  the  witness, 
and  bad  a  reasonable  opportunity  to  cross- 


examine  him.  Under  these  drcumstances, 
the  evidence  was  admissible  on  the  subse- 
quent trial,  the  witness  having  died  in  tbe 
meantime.  Where  a  witness  against  the  de- 
fendant  on  the  trial  of  a  criminal  case  dies 
before  a  subsequent  trial,  his  testimony  on 
the  former  trial  may  be  given  in  evidence  on 
the  subsequent  triaL  People  v.  Murphy,  45 
Cal.  137.  The  same  rule  should  be  applied 
when  the  evidence  was  given  on  the  prelim- 
inary examination  of  the  defendant  and  the 
witness  dies  before  the  trial. 

3.  The  stenographer,  when  testifying,  could 
use  his  notes  to  refresh  his  memory.  Rounds 
V.  State,  57  Wis.  45,  14  N.  W.  865;  Lipscomb 
V.  Lyon,  19  Neb.  611,  27  N.  W.  781. 

4.  None  of  the  evidence  given  upon  the 
trial  in  the  court  below  is  returned  here. 
Neither  does  the  Judge  certify  what  ques- 
tions, if  any,  were  so  excluded  on  said  cross- 
examination  of  said  deceased  witness.  It  does 
not  appear  that  defendant  did  not  have  a 
proper  opi>ortunity  to  cross-examine  the  wit- 
ness, or  that  the  second  ground  of  his  objec- 
tion above  quoted  was  well  founded.  This 
disposes  of  all  the  questions  in  this  case.  The 
two  questions  certified  are  answered  in  the 
affirmative,  and  tbe  cause  remanded  to  tbe 
court  below  for  further  proceedings. 

BUCK,  J.,  absent  took  no  port 


MINNEAPOLIS  &  N.  BLBVATOR  CO.  v. 
BOARD  OF   COM'RS  OF 
CLAY  COUNTY. 
(Supreme  Court  of  Minnesota.    April  25,  1893.) 
Pexsonal  PROrSRTT— Wberb  Taxiblb. 
"The  personal  proper^  pertaining  to  the 
business  of  a  merchant    •    *    •    ghall  be  list- 
ed in  the  town  or  district  where  his  bnsiness  ia 
carried  on."     Gen.  St.  1894,  g  1516.     Bdd,  that 
the  place  where  the  business  is  carried  on,  with- 
in the  meaning  of  this  statute,  is  the  place 
where  the  property  is  kept  for  sale.     The  mere 
buyinp:  of  property  in  some  town  or  district  oth- 
er than  that  of  his  residence  would  not  render 
it  assessable  at  the  place  of  purchase. 
(Syllabus  by  the  Goprt.) 

Appeal  from  district  court,  CSay  county; 
L.  L.  Baxter,  Judge. 

Action  by  the  Minneapolis  &  Northern 
Elevator  CJompany  against  the  board  of  coun- 
ty commissioners  of  Clay  county  to  recover 
taxes  paid  under  protest  Judgment  was 
ordered  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

C.  A.  Nye,  for  appellant  Mason  &  Hil- 
ton, for  respondent 

MITCHELL,  J.  This  was  an  action  to  re- 
cover back  taxes  paid  under  duress  upon  a 
certain  grain  elevator  situated  in  Clay  coun- 
ty, on  the  land  of  a  railway  company,  and  a 
quantity  of  grain  stored  therein.  The  prin- 
cipal place  of  business  and  principal  office 
of  the  plaintiff,  a  corporation,  was  located  In 
Hennepin  county.     The  ground  upon  which 
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the  taxes  are  claimed  to  have  been  niegal 
Is  that  the  place  for  listing  and  assessing  the 
property  was  In  Hennepin  county.  The 
property  having  been  listed  and  assessed  by 
the  public  officers  in  Clay  county,  the  plain- 
tiff applied  to  the  board  of  equalization  of 
that  county  to  hare  it  stricken  from  the 
assessment  lists.  That  board  haying  refus- 
ed the  application,  the  plaintiff  applied  to 
the  state  auditor,  pursuant  to  Oen.  St.  1894, 
{  1522,  to  determine  where  the  proi>erty 
should  be  listed  for  taxation,  and  that  officer 
determined  that  it  should  be  listed  in  Henne- 
pin county.  Upon  this  decision  of  the  state 
auditor  the  plaintiff  applied  to  the  board  of 
county  commissioners  of  Clay  county  to 
abate  or  cancel  the  tax,  but  they  refused  to 
do  so.  Thereafter  the  treasurer  of  that 
county  issued  to  the  sheriff  a  tax  warrant 
for  the  collection  of  the  tax,  and.  In  order 
to  prevent  a  seizure  of  its  property,  the 
plaintiff  paid  the  tax  under  protest.  The 
elevator  building  was,  for  the  purposes  of 
taxation,  real  estate,  within  the  definition 
contained  in  Oen.  St  1894,  {  1509,  and  us 
such  was  taxable  In  the  town  or  district 
where  it  was  situated.  The  decision  of  the 
state  auditor  to  the  contrary  was  utterly 
without  effect,  because  entirely  .beyond  his 
jurisdiction,  which  is  limited  to  questions 
that  may  arise  as  to  the  place  of  listing  per- 
sonal property.  This,  however,  would  not 
render  the  complaint  demurrable  If  it  stat- 
ed a  good  cause  of  action  for  the  recovery 
of  the  tax  on  the  grain.  We  have  no  occa- 
sion to  consider  the  question,  discussed  by 
counsel,  what  effect  is  to  be  given  to  the 
decision  of  the  state  auditor  as  to  the  place 
of  listing  personal  property,  and  whether  it 
Is  conclusive,  because,  upon  the  facts  stated 
in  the  complaint,  his  decision  was  clearly 
correct  as  to  the  place  where  the  grain 
should  be  listed  and  assessed.  The  rule  is 
that  personal  property,  except  as  otherwise 
required,  shall  be  listed  and  assessed  in  the 
county,  town,  or  district  where  the  owner 
or  agent  resides,  which,  in  the  case  of  a  do- 
mestic corporation,  is  to  .be  deemed  the  place 
where  its  principal  office  or  place  of  busi- 
ness is  located.  A  comparison  of  the  alle- 
gations of  the  complaint  with  the  provisions 
of  Oen.  St  1894,  it  1510,  1528,  would  seem 
to  be  all  that  is  necessary  to  show  that,  up- 
on the  facts  alleged,  this  case  did  not  fall 
within  any  of  the  exceptions  to  the  general 
rule.  The  allegations  of  the  complaint  are 
that  plaintifTs  principal  place  of  business 
and  its  principal  office  are  in  the  city  of  Min- 
neapolis; "that  it  now,  and  for  more  than 
ten  years  last  past  has  owned,  controlled, 
and  exclusively  operated  a  line  of  elevators 
In  this  state;  and  that  Its  business  Is  the  re- 
ceiving, storing,  and  buying  of  wheat  at 
points  where  its  said  elevators  are  situat- 
ed." This  Is  not  enough  to  bring  the  case 
within  the  proylslons  of  section  1516,  supra, 
that  "the  personal  property  pertaining  to 
the  business  of  a  merchant  or  manufacturer 


shall  be  listed  In  the  town  or  district  where 
his  business  is  carried  on."  A  merchant  is 
defined  as  "one  who  is  engaged  In  tbe  pur- 
chase and  sale  of  goods."  Section  1528,  su- 
pra, provides  that  "whoever  owns  or  has  In 
his  possession  or  subject  to  his  control  any 
goods,  merchandise,  grain,  or  produce  of  any 
kind  or  other  personal  property,  within  this 
state,  with  authority  to  sell  the  same,  which 
has  been  purchased  either  In  or  out  of  this 
state  with  a  view  to  being  sold  at  an  ad- 
vanced price  or  profit,  or  which  has  been 
consigned  to  him,  from  any  place  out  of  this 
state,  for  the  purpose  of  being  sold  at  any 
place  within  this  state,  shall  be  deemed  a 
merchant"  The  business  of  merchandltiing 
includes  both  buying  and  selling,  and  a  mer- 
chant may  buy  his  goods  in  one  place  and 
sell  them  in  another.  Bnt  tbe  provisions  of 
statute  seem  to  have  reference  to  the  place 
of  selling,  and  it  seems  to  us  that  the  place 
where  the  goods  are  kept  for  sale  by  a  mer- 
chant is  the  place  where  they  should  be  list- 
ed and  assessed;  and,  while  buying  Is  un- 
doubtedly a  part  of  the  business  of  a  mer- 
chant, yet  the  mere  buying  goods  In  one 
county,  town,  or  district  does  not  amoant  to 
a  carrying  on  the  business  within  the  mean- 
ing of  section  1516,  so  as  to  render  the  prop- 
erty llstable  at  a  place  other  than  the  resi- 
dence of  the  owner.  If  a  merchant  resid- 
ing in  one  of  the  large  cities  should  keep  a 
stock  of  merchandise  for  sale  in  a  branch 
store  in  some  small  country  town,  unques- 
tionably the  stock  should  be  listed  and  as- 
sessed in  the  latter.  But  If,  on  tbe  other 
hand,  he  merely  bought  produce  or  other 
merchandise  in  the  country  town  to  replen- 
ish his  stock  In  his  city  store,  where  it  was 
to  be  kept  for  sale,  we  think  It  would  hardly 
be  claimed  that  such  property  should  be  list- 
ed and  assessed  where  bought  Starting 
out,  as  we  do,  with  the  general  rule  that  all 
personal  property  Is  to  be  listed  and  assessed 
where  the  owner  resides,  we  think  any  ex- 
ceptions to  the  rule  should  be  somewhat 
strictly  construed.  The  mere  fact  that  sroods 
are  temporarily  stored  at  the  place  wbere 
they  are  bought  Is  immaterhil  if  they  are  not 
kept  for  sale  at  that  place.    Order  affirmed. 


FOWLDS  V.  EVANS  et  al. 

(Supreme  Court  of  Minnesota.    April  25,  1895.) 

Contract— CBBTincATB  or  PsttPOKMAKCB — Harm- 
LBss  Erbok. 

1.  KrideDce  hiid  to  justify  the  findings. 

2.  When  the  competent  evidence  is  such  as  to 
require  the  findings  made,  the  admission  of  oth- 
er and  Incompetent  evidence  is  error  without 
prejudice. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Pope  comity;  O. 
li.  Brown,  Judge. 

Action  by  William  Fowlds  against  A.  L. 
Evans  and  others  and  the  Dulnth,  Huron  & 
Denver  Railroad  Ciompany  to  foreclose  a  Hen 
for  work  performed  for  the  railroad  comptiny. 
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From  the  Indgment  rendered,  defendant  rail- 
road company  appeals.    Affirmed. 

Davenport  &  Thlan,  for  appellant.    Hunt  & 

Morrill,  for  respondent 

MITCHELL,  J.  For  tbe  facts  reference 
aiay  be  bad  to  tbe  decision  on  tbe  former  ap- 
peal. 62  Minn.  651,  64  N.  W.  713.  On  tbe 
second  trial  there  was  really  no  dispute  but 
that  plaintiff,  as  subcontractor  under  Erans, 
in  fact  performed  tbe  worlc,  in  tbe  construc- 
tion of  defendant  rvilway  company's  road,  for 
which  be  seeks  to  recover;  that  It  was  done 
to  the  satisfaction  and  acceptance  of  the  rail- 
way company's  engineer,  and  that  sncb  en- 
gineer furnished  to  one  Wilson,  as  tbe  agent 
of  Evans,  certificates  of  tbe  quality  and  quan- 
tity of  the  worlc  in  tiie  form  provided  for  in 
the  contract  between  plaintiff  and  Evans, 
which  made  tbe  furnishing  of  sncb  certlfl- 
cates  a  condition  of  payment  for  the  worli 
done.  But  tbe  railway  company  denied  that 
Wilson  was  the  agent  or  representative  of 
Evans,  and  hence  claimed  that  furnishing  the 
certificates  to  Wilson  was  not  a  performance 
of  this  condition  of  tbe  contract,  and  tbe  only 
question  litigated  on  the  trial  seems  to  have 
been  whetho'  Wilson  was  tbe  agent  of  Ev- 
ans. As  the  provision  for  furnishing  tbe  en- 
gineer's certificates  was  for  the  l>eneflt  of  Ev- 
ans, and  as  he  is  not  objecting,  tbe  defense  of 
the  railway  company  Is,  In  one  view,  purely 
technical;  but,  as  it  is  sought  to  hold  its 
property  liable  for  Evans'  debt,  we  appre- 
hend tiiat  tbe  railway  company  can  avail 
itself  of  any  defense  which  Evans  might 
interpose.  The  trial  court  found  tbat  plain- 
tiff did  furnish  Evans  tbe  certificates  re- 
quired by  tbe  contract  Assuming  tbat  this 
finding  was  made  upon  tbe  theory  that  Wil- 
son was  Evans'  agent,  the  evidence  was 
certainly  ample  to  Justify  it  under  the  rule 
laid  down  In  tbe  decision  of  the  former  ap- 
peal. This  would  be  decisive  of  the  case, 
except  for  the  fact  that  tbe  trial  court  ad- 
mitted one  Item  of  incompetent  evidence,  viz. 
a  paper  filed  by  Wilson,  after  tbe  work  was 
completed,  in  which  he  claimed  a  Uen  on  tbe 
railroad  for  bis  services  as  Evans'  agent 
This  was  the  mere  declaration  of  Wilson,  and 
was  clearly  incompetent  as  proof  of  his  agen- 
cy, and  its  admission  was  error.  If,  bow- 
ever,  tbe  competent  evidence  was  such  as  to 
require  the  finding,  then  the  admission  of  this 
Incompetent  evidence  was  error  without  prej- 
udice. After  an  examination  of  tbe  entire 
record,  we  are  satisfied  that  tbe  force  and 
effect  of  the  evidence  was  such  as  to  admit  of 
no  other  reasonable  oondusion  than  that  Wil- 
son was  Evans'  agent  and  was  recognized 
and  treated  as  such  by  all  parties,  including 
Evans  himself.  In  arriving  at  this  conclu- 
sion, we  have  not  overlooked  the  testimony 
of  the  witness  Caldwell.  But  It  was  so  eva- 
sive and  vague,  and  in  some  respects  so  im- 
probable, and  so  in  conflict  with  his  evidence 
on  the  former  trial,  that  it  can  hardly  be  con- 


sidered as  materially  impairing  the  force  of 
tbe  other  evidence  in  the  caae.  There  is  an- 
other ground  npon  which  we  think  the  case 
might  l>e  affirmed.  Tbe  railway  company  can 
avail  itself  of  plalntitTs  failure  to  furnisb 
those  certificates  only  because  Evans  might 
have  availed  himself  of  such  a  defense.  In- 
asmuch as  sncb  failure  could  not  prejudice 
tbe  railway  company,  therefore,  if  Evans  had 
waived  the  furnishing  of  tbe  certificates,  the 
railway  company  could  not  assert  the  failure 
to  furnish  them  as  a  defense.  An  uncondi- 
tional promise  on  the  part  of  Evans  after  the 
work  was  completed,  and  with  knowledge  of 
all  the  facts,  would  constitute  such  a  waiver 
on  bis  part  Tbe  uncontradicted  evidence  Is 
tbat  some  considerable  time  after  the  work 
was  completed  Evans  did  promise  to  pay 
plaintiff  If  he  obtained  the  bonds  of  tbe  rail- 
way company  in  payment  of  bis  contract  As 
we  understand  the  evidence,  be  did  not  re- 
ceive tbe  bonds.  But  at  any  rate,  tbe  refer- 
ence to  tbe  receipt  of  the  bonds  bad  reference 
merely  to  his  ability  to  pay,  and  was  not  in- 
tended to  attach  any  condition  to  the  admis- 
sion of  bis  liability.     Order  afiirmed. 


SHEARER  V.  OUNDERSON. 
(Supreme  Coart  of  Minnesota.    April  25,  1895.) 

RSPLSVIN  AGAINST  LiSN  HOLDBB — FbOOF  OF 
LiBH, 

In   an    action   of   replevin    where,    as 
against   tbe   general   owner,    the   other   party 
claims  the  right  of  posseBsion  by  virtue  of  a  lien, 
it  is  incumbent  on  him  to  prove  Its  amount 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Hennepin  coun- 
ty;  Robert  Jamison,  Judge. 

Action  in  replevin  by  James  D.  Shearer 
against  O.  Gunderson.  Defendant  had  judg- 
ment and  plaintiff  appeals.     Reversed. 

H.  V.  Mercer,  for  appellant  McMillan  & 
Angell,  for  respondent 

MITCHELL,  J.  This  action  was  commen- 
ced In  justice's  com-t  to  recover  possession  of 
two  buggies.  Tbe  plaintiff  was  confessedly 
tbe  general  owner  of  tbe  property.  Tbe  de- 
fendant claimed  to  be  entitled  to  tbe  posses- 
sion by  virtue  of  a  lien,  under  Gen.  St  1894, 
t  6247,  for  labor  performed  on  the  property 
as  subcontractor  under  one  Clarlc  Tbe  jus- 
tice rendered  Judgment  in  fiivor  of  tbe  plain- 
tiff for  the  possession  of  tbe  property,  and  from 
this  judgment  defendant  appealed  to  the  dis- 
trict court  upon  questions  of  law  alone.  The 
only  question  presented  by  that  appeal  was 
whether  the  evidence  (which  consisted  of  a 
stipulated  state  of  facts)  sustained  the  judg- 
ment of  tbe  justice.  Tbe  district  court  re- 
versed tbe  Judgment  of  the  Justice,  and  or- 
dered judgment  for  the  defendant,  awarding 
him  possession  of  tbe  property,  with  power 
and  authority  to  retain  such  possession  until 
the  just  and  reasonable  value  of  bis  labor 
and  services  performed  tbereon  should  be 
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paid.  From  this  Judsment  plaintiff  appeals  to 
tbls  court 

We  do  not  find  It  necessary  to  consider 
whether,  npon  the  facts,  defendant  would  be 
entitled,  under  the  statnte  dted,  to  a  Hen  for 
"his  jnst  and  reasonable  charges"  for  the  la- 
bor be  had  performed  on  the  property,  for  the 
reason  that  there  was  no  evidence  as  to  their 
amount.  Ck)ncedlng  that,  npon  the  facts,  the 
defendant,  as  subcontractor,  might  hare  a 
lien  under  the  statute,  It  would  only  be  for 
the  reasonable  yalue  of  his  labor.  As  against 
pUilntiff,  the  contract  price  between  defend- 
ant and  Clark  was  no  evidence  of  such  valu& 
If  defendant  had  the  right  of  poeaeaaioa,  It 
could  only  extend  to  the  amount  of  his  lien. 
There  being  no  proof  as  to  the  amount  of  the 
lien,  If  any  (which  would  be  the  extent  of  his 
special  property),  there  was  no  evidence  to 
Justify  a  Judgment  in  his  favor.  It  was  In- 
cumbent on  defendant  to  prove  the  amount  of 
his  lien.  The  plaintiff  had  a  right  to  have 
this  determined,  so  that  he  might  discbarge 
it,  and  retain  possession  of  his  property.  The 
decisions  cited  to  the  effect  that  a  party  may 
waive  his  right  to  an  alternative  Judgment  for 
the  value  of  property,  and  take  Judgment 
merely  for  its  possession,  are  not  in  point.  A 
party  may  waive  bis  own  right,  but  not  the 
rights  of  his  omxment 

Our  conclusion  is  that  the  district  court 
erred  in  reversing  the  Judgment  of  the  Jus- 
tice. As  the  case  was  appealed  to  the  district 
court  on  questions  of  law  alone^  the  only  dis- 
position that  can  be  made  of  It  is  to  reverse 
the  Judgment  of  the  district  court,  and  re- 
mand the  case  to  that  court,  with  dhwtlons 
to  enter  Judgment  afBrmlng  the  Judgment  of 
the  Justice.     So  ordered. 


TUMAN  V.  PILLSBURY  et  al. 

(Suineme  Court  of  Minnesota.    April  25, 18S6.) 

Power  or  Attorsbt— Cosstboctioh— "Sou>iBii'8 
Adoitiosal  Hombstbad"— Assignment. 

1.  A  power  of  attorney,  executed  by  the 
plaintiff  and  his  wife,  authorized  N.,  as  their 
attorney,  to  sell  and  convey  any  land  which  "we 
may  hereafter  acquire  or  become  seised  of,  or 
in  which  we  may  hereafter  be  in  any  way  Intei^ 
ested,  under  the  act  of  congresa  approved 
March  3,  1873.  granting  additional  lands  as 
homesteads  to  honorably  discharged  soldiers," 
etc.  Hdd,  that  the  power  authorized  N.  to  sell 
and  convey  land  afterwards  entered  by  the 
plaintiff,  nnder  the  act  of  congress  referred  to, 
as  a  "soldier's  additional  homestead." 

2.  Webster  v.  Luther,  52  N.  W.  271,  60 
Minn.  77,  followed,  to  the  effect  that  the  right 

firen  by  Bev.  St.  U.  S.  {  2306,  to  enter  a  Bol- 
ter's additional  homestead,  is  assignable. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  counties  of 
Crow  Wing  and  Cass;  Q.  W.  Holland,  Judge. 

Action  by  Wells  Tuman  against  George  A. 
PlUsbury,  John  S.  PlUsbury,  and  others  to 
try  adverse  claims  to  land.  Defendants  had 
Judgment,  and  plaintiff  appeals.    Affirmed. 

Oscar  Taylor,  for  appelant  GilflUaa,  Bald- 
en ft  Wlllard,  for  reqwndents. 


MITGHBlLIi,  J.  The  land  in  controrersy 
was  entered  September,  1874^  in  the  name  of 
plaintiff,  under  the  act  of  congress,  as  a  "sol- 
dier's additional  homestead."  The  defend- 
ants claim  title  through  a  conveyance  from 
plaintiff  and  wife,  executed  by  one  Newton, 
as  their  attorney.  The  authority  under  wliich 
Newton  assumed  to  convey  was  a  power  of 
attorney  executed  by  plaintiff  and  wife  in 
March,  1874,  authorising  him  "to  enter  into 
and  upon  and  take  possession  of  any  and  all 
pieces  and  parcels  of  land  *  •  *  In  the 
state  of  Minnesota  and  in  any  state  or  terri- 
tory of  the  United  States  which  we  now  own, 
or  which  we  may  hereafter  acquire  or  be- 
come seised  of,  or  in  which  we  may  now  or 
hereafter  be  In  any  way  interested,  imder 
the  act  of  congress  approved  March  3,  1873, 
granting  additional  lands  as  homesteads  to 
honorably  discharged  soldiers  and  sailors, 
their  widows  and  orphan  children;  and  we 
further  authorise  and  empower  our  said  at- 
torney to  grant,  bargain,  sell,  demise,  lease, 
convey,  and  confirm  said  land,  or  any  part 
thereof,  *  *  •  to  soch  person  or  persons 
and  for  such  prices  as  to  our  attcaney  aliall 
seem  meet  and  proi>er,  and  thorenpon  to  exe- 
cute in  our  name  and  on  our  behalf  any 
deeds  *  *  *  or  other  instrum^its,  with  or 
without  covenants  and  warranty,  as  to  liim 
shall  seem  meet  to  carry  out  the  foregoing 
powers."  The  contention  of  plaintiff  is  that 
tills  power  only  authorised  the  sale  and  con- 
veyance of  land  owned  Jointly  by  the  two 
donees,— the  plaintiff  and  his  wife,— and  not 
of  land  the  title  to  which  was  in  the  plaintiff 
alone.  Under  the  familiar  rule  that  snob 
powers  are  to  be  construed  strictly,  it  has 
been  repeatedly  held,  as  lu  Gilbert  t.  How. 
45  Minn.  121,  47  N.  W.  643,  that  a  Joint 
power  executed  by  two  persons  merely  au- 
thorizing an  agent  to  convey  their  lands  -will 
not  authorise  the  sale  and  conveyance  of 
land  owned  by  one  of  the  donees  of  the 
power,  and  in  which  tlie  oth^  had  no  inter- 
est But  the  construction  of  a  power  is, 
after  all,  a  mere  question  of  the  intention  of 
the  parties,  as  eipreased  in  the  language  of 
the  instrument.  Where  the  language  of  the 
power  is  as  in  the  case  cited,  it  will,  under 
the  rule  of  strict  construction,  be  held  that  It 
was  the  intention  of  the  donees  to  authorize 
the  conveyance  only  of  their  Joint  estate,  or 
in  which  they  were  Jointly  interested.  But 
tills  rule  is  inapplicable  to  the  facts  of  this 
case.  The  subject  of  the  power  was  land  ac- 
quired or  to  be  acquired  as  a  "soldier's  ad- 
ditional," under  the  act  of  congress.  The 
wife  of  the  plaintiff  would  be  "interested"  in 
any  land  which  he  might  acquire  under  that 
act  but  he  and  she  could  not  Jointly  enter  "a 
soldier's  additional  homestead";  and  we 
think  we  are  Justified  in  assuming  that  be 
was  the  only  one  of  the  two  who  was  enti- 
tled to  enter  one,  the  legal  title  to  which 
woidd  bo  in  him  alone,  and  she  have  merely 
such  interest  as  the  statutes  of  tlie  state  gave 
her  as  his  wlfa    We  are  therefore  of  opin- 
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ion  that  the  Intention  was  to  give  the  attor- 
uey  authority  to  sell  and  oo&vey  land  enter- 
ed in  the  name  of  the  husband  as  a  soldier's 
additional  homestead,  and  that  the  wife  Join- 
ed in  the  power  merely  to  enable  the  attor- 
ney to  release  her  Inchoate  interest,  as  wife, 
In  such  land. 

2.  If  this  power  to  coarey,  ooupted  with  a 
release  to  the  agent  of  all  daim  to  the  con- 
sideration which  he  might  receive  for  the 
land,  is  to  be  construed  as  an  assignment  to 
him  of  plalntlfTs  right  to  enter  a  soldier's  ad- 
ditional homestead,  the  validity  of  such  an 
assienment  must  be  deemed  to  be  settled  by 
Webster  ▼.  Lather,  SO  Minn.  77,  52  N.  W.  271, 
nntil  a  different  doctrine  Is  authoritatively 
annoimced  by  the  supreme  court  of  the  Unit- 
ed States. 

3.  There  was  no  error  In  the  refusal  of  the 
trial  court  to  grant  plaintiff  a  new  trial,  to 
enable  him  to  produce  farther  evidence  that 
his  signature  to  the  power  of  attorney  was  a 
forgery.  The  evasive  character  of  his  testi- 
mony on  that  point  at  the  trial,  and  his  utter 
failure  to  furnish  a  sufficient  excuse  for  not 
beiag  fully  prepared  with  his  evidence  on 
the  only  vital  Issue  of  fact  In  the  case,  amply 
Justiiled  the  action  of  the  court 

There  are  no  other  points  of  sufficient  Im- 
portance to  require  notice  further  than  to  say 
that  they  are  without  merit  Judgment  af- 
firmed. 


STRAIGHT  et  al.  v.  WIGHT. 
(Supreme  Court  of  Minnesota.    April  25,  1895.) 

OUARASTI — COKIIDEItATION  —  ACCCrTAlTCC  —  NO- 
TICE or  Dbtaclt. 

1.  It  is  not  necessary  that  the  written  mem- 
orandum of  a  "special  promise  to  answer  for 
the  debt  of  another"  should  expressly  state  the 
consideration  for  the  promise.  It  is  sufficient 
if,  from  the  whole  writintr,  it  appears  with  rea- 
sonable clearness  what  the  consideration  was: 
as,  for  example,  to  procure  credit  for  a  tMrd 
party  from  the  promisee. 

2.  Held,  also,  that  the  evidence  was  suffi- 
cient to  Justify  findings  that  notice  was  given, 
witliin  a  reasMiable  time,  to  the  guarantor, 
both  of  the  acceptance  of  the  guaranty  and  of 
the  default  of  the  principal  debtor. 

(Syllabus  by  the  Court.) 

Appeal  from  municipal  court  of  St  PanI; 
John  Twoby,  Jr.,  Judge. 

Action  by  Levi  F.  Straight  and  J.  P.  Greg- 
ory against  Robert  C.  Wight  and  one  Howe. 
Judgment  was  ordered  for  plaintlfCs,  and  de- 
fendant Wight  appeals.    Affirmed. 

Warren  H.  Mead,  for  appellant  J.  W. 
Straight,  for  respondents. 

MITCHELL,  J.  It  appears  from  the  evi- 
dence that  plaintiffs  were  retail  grocers  In  the 
city  of  St  PauL  Defendant  Wight,  who  al- 
so resided  In  the  city,  was  an  acquaintance 
and  customer  of  plaintiffs.  About  the  middle 
of  July,  1802,  Wight  gave  the  defendant 
Howe,  who  was  a  stranger  to  plaintiffs,  a  let- 


ter, addressed  to  them,  requesting  them  to 
(^)en  an  account  with  Howe,  and  sell  him 
what  goods  he  wanted,  and  that  be  (Wight) 
would  "see  them  paid  for,"  or  would  "guar- 
anty the  payment  thereof,"  aa  differently  ex- 
pressed by  the  wltoesses  as  to  the  contents 
of  the  letter,  which  had  been  lost.  Soon  aft- 
erwards Howe's  wife  went  to  plaintiff's  store 
to  purchase  some  goods,  and  presented  this 
letter.  On  the  faith  of  this  guaranty,  plain- 
tiffs opened  an  account  with  Howe,  and  com- 
menced selling  him  goods  on  credit,  and  con- 
tinued to  do  so  up  to  the  early  part  of  De- 
cember, 1893.  The  aggregate  amount  of 
goods  sold  during  this  period  was  about  $230, 
on  which  Howe  from  time  to  time  made  pay- 
ments, amounting  to  about  $150,  leaving  a 
balance  d«ie  of  some  $80,  wben  the  account 
<dosed,  in  December,  1893.  So  far  as  appears, 
pUiIntlffs'  dealings  with  Howe  constituted  one 
continuous  current  account.  It  also  appears 
that  there  was  no  time  during  the  period  It 
was  running  when  there  was  not  a  balance 
due  to  plaintiffs.  Some  time  In  the  fall  of 
1882— two  or  three  months  after  the  account 
was  opened— Wight  Inquired  of  plaintiffs 
"how  Mr.  Howe's  account  stood,"  or  "how  he 
was  paying  his  Ulls,"  In  re^tonae  to  which 
they  told  blm  "Just  how  he  was  paying  his 
bills,"  according  to  theirown  testimony,  or  "all 
right,"  according  to  Wight's  testimony.  This 
was  the  only  conminnlcatlon  between  the  par- 
ties, and  the  only  notice  given  by  plaUitiffs  to 
Wight,  until  in  February,  1884,  wben  they  no- 
tified him  of  Howe's  default,  and  demanded 
payment  of  the  balance  of  the  account  From 
the  evidence,  as  well  as  from  plaintiffs'  ex- 
press admission  on  the  trial,  there  can  be  no 
question  but  that  the  undertaking  of  Wight 
was  a  collateral  one,  and  constituted  "a  spe- 
cial promise  to  answer  for  the  debt  of  an- 
ottier";  and  the  first  point  made  by  defend- 
ant Is  that  it  was  void,  for  the  reason  that 
the  memorandum  (the  letter)  did  not  express 
the  consideration  for  It,  as  required  by  the 
statute  of  frauds.  The  point  Is  not  well  tak- 
en. It  Is  not  necessary  that  the  written 
memorandum  should  expressly  state  what  the 
consideration  was.  It  Is  sufficient  if,  from 
the  whole  writing.  It  appears  with,  reasonable 
clearness  what  was  the  consideration  upon 
which  the  undertaking  was  given.  It  is  en- 
tirely plahi  from  this  letter  that  Wight's 
promise  was  designed  to  procure  for  Howe 
credit  from  plaintiffs  for  goods  at  their  store, 
and  that  such  credit  wss  the  consideration  for 
the  promise.    Browne,  St.  Frauds,  {  406. 

2.  It  Is  further  contended  by  defendant  that 
plaintiffs  cannot  recover  on  this  guaranty,  be- 
cause they  never  gave  him  notice  of  their  ac- 
ceptance of  it.  We  shall  assume,  most  fa- 
vorably to  Wight,  that  the  law  is  that  his 
letter  was  a  mere  offer  to  guaranty,  and  did 
not  constitute  a  contract  until  accepted  by 
plaintiffs,  and  that  notice  of  such  acceptance 
should  have  been  given  to  him  within  a  rea- 
sonable time;  also  that  notice  of  Howe's  de- 
fault should  have  been  given  Wight  within  a 
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reasonable  time  after  the  account  closed.  The 
«vldence  as  to  the  Interview  between  plain- 
tiffs and  Wight  to  the  faU  of  1892  was,  we 
think,  sufficient  to  Justify  a  finding  that 
Wight  was  advised  then.  If  not  before,  that 
the  guaranty  had  been  accepted,  and  was  be- 
ing acted  upon  by  plaintiffs.  Wight's  only 
Interest,  so  far  as  appears.  In  the  state  of 
Howe's  account,  was  the  fact  that  he  had 
guarantied  its  payment,  and  It  is  a  fair  In- 
ference that  his  object  In  making  the  inquiry 
was  to  enable  him  to  take  any  prudential 
meastu'es  necessary  to  guard  against  eventual 
loss.  No  particular  form  of  notice  is  neces- 
sary, and  It  Is  wholly  Immaterial  whether 
such  notice  Is  given  by  a  guaranty,  on  his 
own  motion,  or  in  response  to  inquiries  by  the 
guarantor.  The  findings  of  the  court,  which 
were  rather  loosely  framed,  are  perhaps 
broader  than  the  evidence;  but  this  Is  not  Im- 
portant, so  long  as  enough  to  support  the 
Judgment  is  Justified  by  the  evidence.  The 
request  to  open  an  account  with  Howe  con- 
templated a  continuing  guaranty,  indefinite  as 
to  both  time  and  amount,  subject,  doubtless, 
to  the  limitation  that  the  account  should  not 
be  conttoued  for  an  unreasonable  length  of 
time,  or  for  an  unreasonable  amount  But, 
subject  to  this  implied  limitation,  the  guar- 
anty clearly  implied  a  credit  to  Howe  on  ac- 
count, from  time  to  time,  as  he  might  want 
goods.  Wight  never  countermanded  the  guar- 
anty, and  when  he  inquired  as  to  the  state 
of  the  account  he  made  no  suggestion  of  its 
being  closed;  thus  Impliedly  consenting  to  Its 
continuance.  If  at  this  time  he  received  no- 
tice that  the  guaranty  had  been  accepted,  and 
was  being  acted  on.  It  was  not  necessary  for 
plaintiffs  afterwards  to  give  him  notice  of 
each  successive  sale  as  it  was  made.  They 
had  a  right  to  assume,  under  the  circumstan- 
ces, tliat  the  guaranty  would  continue  /or  a 
reasonable  time,  and  for  a  reasonable  amount, 
unless  they  were  sooner  notified  that  It  was 
countermanded.  Whether  the  account  was 
continued  for  more  than  a  reasonable  time, 
and  whether  notice  of  Howe's  default  was 
given  within  a  reasonable  time  after  the  ac- 
count was  closed,  were,  at  most,  questions  of 
fact.  Under  the  circumstances  of  the  case  no 
court  could  hold  as  a  matter  of  law  that  In 
either  case  the  length  of  time  was  unreason- 
able. On  this  subject,  see  Paper  Mills  v. 
Travis  (Minn.)  68  N.  W.  36;  Davis  v.  Wells, 
Fargo  &  Co.,  104  U.  S.  159;  Brandt,  Sur.  c.  8. 
A  point  is  made  that  the  complaint  is  in- 
sufficient because  it  does  not  allege  notice  of 
acceptance  of  the  guaranty.  Without  discuss- 
ing the  rule  of  pleading  in  such  cases,  it  is 
sufficient  to  say  that  defendant  answered, 
tendering  the  issne  of  want  of  such  notice  as 
defensive  matter.  Under  these  circumstan- 
ces the  defendant  ought  not  to  be  permitted 
to  raise  such  an  objection  to  the  complaint, 
made  for  the  first  time  on  the  trial  of  the 
.»;tion.     Order  affirmed. 

BUCK,  3.,  absent,  took  no  part 


O'BRIEN  V.  COLCHESTER  RUBBER    CO. 
(Supreme  Court  of  Minnesota.    April  26,  1895.) 

COHUISSION  ON   SaLB  of   6oOS3 — ACCKPTANOB   OF 

Okdebs — Evidence. 

l.The  plaintiff  sold  goods  for  defendant, 
a  manufacturer,  under  an  agreement  that  he 
should  receive  a  percentage,  aa  liis  compensation, 
on  all  orders  taken,  sent  in,  and  accepted,  and 
also  that  he  should  be  notified  in  case  of  defend- 
ant's refusal  to  accept  any  of  the  orders  sent  in. 
Held,  in  an  action  to  recover  snch  percentage, 
that  acceptance  of  the  orders  might  t>e  inferred 
from  the  fact  that  defendnnt  received  and  re- 
tained them,  without  objection  a  notification 
that  they  had  been  rejected. 

2.  Held,  that  the  verdict  was  •opported  by 
the  evidence. 
(Syllabus  by  the  Court)  , 

Appeal  from  district  court  Ramsey  coun- 
ty;  Hascal  R.  Brill,  Judge. 

Action  by  M.  J.  O'Brien  against  the  Col- 
chester Rubber  Company  for  services.  Judg- 
ment for  platotiff,  and  defendant  appeals. 
Afllrmed. 

Humphrey  Barton,  for  appellant  H.  H. 
Herbst,  for  respondent 

COLLINS,  J.  In  this  case,  with  less  than 
$200  actually  in  dispute,  we  are  met  with,  a 
paper  book  of  over  20k)  pages,  nearly  all 
thereof  being  devoted  to  ^  report  of  the  trial. 
The  real  contention  was  and  Is  over  the 
facts,  and  until  confused  and  complicated  by 
a  great  mass  of  testimony  produced,  and  by 
numberless  objections  and  exertions  by 
counsel  as  this  testimony  waa  presented, 
these  facts  seem  to  have  been  very  simple. 
Prior  to  January  1,  1893,  plalnUff  had  been 
selling  rubber  goods  for  defendant  the  noan- 
ufacturer,  on  a  commission  of  S  per  cent. 
After  some  correspondence,  the  latter  wrote 
November  11,  1892,  that  "if  we  do  not 
change  our  mind  about  it  on  account  of  the 
dull  state  of  affairs,"  it  would  engage  the 
former  for  a  three  months'  trip,  and  would 
allow  his  actual  traveling  expenses,  a  nom- 
inal salary  of  $10  per  week,  and  a  commis- 
sion of  2  per  cent  on  net  sales  made  in  ex- 
cess of  $15,000.  It  was  said  In  this  letter 
that  the  platotiff  could  easily  sell  $25,000 
worth  of  goods,  and  In  an  earlier  letter  be 
was  Informed  that  orders  taken  by  him 
should  be  duly  signed  and  be  from  parties  in 
good  rating.  The  plaintiff  wrote  immedi- 
ately, accepttag  the  proposition.  In  Decem- 
ber he  was  advised  by  mail  that  defendant 
wanted  him  to  start  as  early  as  January  9th 
on  the  proposed  trip,  and  that  its  president 
would  soon  see  him  personally  with  full  par- 
ticulars, samples,  and  funds.  December  27th. 
at  St  Paul,  the  president  met  platotiff  and 
four  other  men,  who  also  wished  to  sell  de- 
fendant's goods,  and  each  was  engag;ed,  to 
commence  work  January  9th.  The  platotiff 
was  also  authorized  to  sell  during  the  tote: 
vening  time  on  the  old  terms,— 5  per  cent 
commission.  Thus  far  there  Is  no  dispute 
over  the  facts.  The  plaintiff  claims,  how- 
ever, that  when  these  five  men  were  finall7 
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-■•luployed  It  was  agreed  by  defendant's  presi- 
dent that  if  they  would  make  a  special  and 
nnasnal  effort  to  sell  goods  during  the  trip 
each  should  receive  one-fifth  of  1  per  cent,  on 
bis  gross  sales  as  additional  compensation. 
He  contends  that  he  did  make  special  and 
unusual  effort  to  sell,  was  successful,  and  is 
entitled  to  the  extra  compensation.  That  he 
sold  more  goods  than  defendant  expected, 
according  to  the  letter  of  November  17th,  is 
apparent  The  defendant  seems  to  admit 
that  there  was  some  proposition  of  this  na- 
ture, but  claims  that  extra  pay  was  made  to 
depend  upon  the  aggregate  sales  made  by 
the  five  men,  and,  as  there  wns  no  evidence 
as  to  the  amount  of  the  aggregate  sales, 
plaintiff  was  not  entitled  to  recover  on  this 
branch  of  his  case.  The  questions  of  fact 
for  the  Jury  really  were,  on  what  orders  ob- 
tained and  sent  In  by  plaintiff,  both  before 
and  after  January  9th,  was  plaintiff  entitled 
to  commissions?  and,  further,  was  he  entitled 
to  the  one-fifth  of  1  per  cent  on  any  of  these 
orders,  in  addition  to  the  2  per  cent?  These 
were  the  questions  which  were  passed  on 
by  the  Jury.  As  to  the  right  of  plahitlff  to 
recover  the  fraction  of  1  per  cent  in  addition 
to  the  2  per  cent,  this  depended  upon  the 
finding  of  the  Jury  as  to  what  was  agreed 
upon,  and  evidently  plaintiff's  version  of  the 
contract  was  accepted.  The  defendant's 
counsel  argues  that,  as  plaintiff  had  thereto- 
fore stipulated  to  work  exdusively  for  de- 
fendant on  the  terms  proposed  in  the  letter, 
there  was  no  consideration  for  the  promise 
of  extra  compensation.  It  is  plain  tiiat  no 
binding  contract  was  entered  Into  until  de- 
fendant's president  met  plaintiff  In  St  Paul, 
and  this  promise  of  additional  compensation 
was  a  part  of  the  contract  as  finally  consum- 
mated. Even  if  this  was  not  the  fact,  no 
valid  reason  can  be  advanced  for  holding 
that  defendant  would  not  be  bound  by  Its 
agreement  to  pay  additional  compensation 
for  extra  service  and  increased  activity  on 
the  part  of  its  salesmen.  Therefore,  the 
plaintiff  was  entitled  to  recover  the  addi- 
rional  percentage  on  all  m-ders  taken,  sent  in, 
md  accepted  after  January  9th.  As  to  these 
there  was  no  dispute  as  to  what  were  taken 
ind  sent  In  by  him.  It  was  admitted  by  de- 
fendant that  the  greater  part  of  these  were 
iccepted,  and  that  plaintiff  had  earned  his 
jercentage.  And  it  was  admitted  by  plain- 
lift  that  several  of  the  balance  were  properly 
•ejected  by  defendant,  of  which  rejection  be 
A-as  notified,  and  that  as  to  these  he  had  no 
rlaim  upon  the  latter.  The  contention  was 
>ver  a  ntmiber  of  orders,  the  acceptance  of 
vhlch  was  denied  by  defendant  The  de- 
endant's  office  was  in  the  state  of  Con- 
leoticut,  and  it  did  not  produce  its  books  of 
icconnt  upon  the  trial,  although  such  pro- 
luction  was  twice  demanded  by  plaintiff's  at- 
orney.     It  appeared  upon  the  trial  that  at 


the  time  of  the  formal  hiring,  in  December, 
1892,  It  was  agreed  by  the  parties  that  the 
plaintiff  should  be  duly  notified  if  any  of  the 
orders  sent  in  were  rejected,  and  It  also  ap- 
peared that  this  was  done  in  many  instances 
by  letters  sent  to  the  latter.  It  is  not  claim- 
ed that  commissions  were  allowed  by  the 
Jury  upon  any  of  these  orders.  The  plaintiff 
also  produced  a  letter  from  defendant  in 
which  plaintiff  was  advised  that  orders 
might  be  held  in  suspense  while  looking  up 
the  responsibility  of  the  parties  ordering,  and 
in  case  such  orders  were  accepted  they  would 
be  accounted  for  in  the  next  statement  made 
to  him,  "but.  If  not,  we  will  notify  you  of 
their  rejection."  The  plaintiff  also  produced 
a  statement  of  what  disposition  was  made 
of  all  orders  sent  in,  prepared  and  forward- 
ed by  defendant's  bookkeeper.  And  at  the 
trial  the  defendant  offered,  and  there  was 
read  to  the  Jury,  the  deposition  of  defend- 
ant's president,  to  which  was  attached  a 
statement  of  like  Jpiport  to,  but  bearing  date 
about  eight  months  later  than,  the  statement 
furnished  by  the  bookkeeper.  That  the  ver- 
dict could  not  be  sustained  if  It  depended 
wholly  upon  these  statements  seems  to  stand 
conceded,  but  It  does  not  There  was  other 
tesrtlmony  from  which  it  appeared  that  nei- 
ther of  these  statements  was  correct,  and',  in 
addition  to  this.  It  is  evident  that  the  state- 
ments thepiselves  did  not  coincide  as  to 
many  of  the  orders.  There  were  quite  a  num- 
ber of  discrepancies  and  contradictions  in  the 
statements,  which  tended  to  cast  doubt  upon 
the  correctness  and  reliability  of  each.  In 
one,  at  least,  orders  were  treated  as  rejected 
which  by  the  other  were  shown  to  have 
been  filled,  and  in  both  several  orders  appear 
among  those  rejected,  of  which  rejection  no 
effort  was  made  to  notify  the  plaintiff.  In 
its  charge,  and  with  reference  to  the  duty 
resting  upon  defendant  to  advise  plaintiff  of 
the  rejected  orders,  the  court  stated  that, 
the  ordera  being  sent  in  and  retained  by  de- 
fendant, the  latter  making  no  objection,  they 
could  be  taken  as  accepted.  Its  attention  be- 
ing called  to  this  part  of  the  charge,  the 
Jury  was  further  instructed  by  the  court  that 
retaining  the  orders  would  not  be  conclusive 
upon  defendant  but  that  from  such  reten- 
tion without  objection  the  Jury  might  infer 
acc^tance.  This  Instruction  also  covered 
the  only  order  in  dispute  taken  prior  to  Janu- 
ary 9th.  Defendant's  counsel  does  not  really 
complain  of  this  part  of  the  charge,  and  cer- 
tainly had  no  reason  for  so  doing.  In  view 
of  It,  there  can  be  no  doubt  of  the  sufficiency 
of  the  evidence  to  support  the  verdict  No 
special  reference  need  be  made  to  the  re- 
maining assignments  of  error,  for  they  are 
all  covered  by  what  has  been  said.  Order 
affirmed. 

BDOK,  J.,  took  no  part 
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CROMB  et  •].  T.  OLSON  et  al. 
(Supreme  Court  of  Minnesota.    April  26,  1895.) 
Ukurt. 
Btld,  on  the  nndieputed  facts,  that  the 
note  npon  which  tliis  action  was  brought  was 
uaurioua. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Polk  county; 
Frantc  Ives,  Judge. 

Action  by  John  Cromb  and  another,  part- 
ners as  the  Banic  of  Fosston,  against  Ludwlg 
Olson  and  others,  on  a  note.  Def  aidants  had 
Judgment,  and  plaintiffs  appeaL    Affirmed. 

H.  Steenerson  and  E.  M.  Stanton,  for  ap- 
pellants.   Ole  J.  Vanle,  for  respondents. 

COLLINS,  J.  There  Is  no  dispute  (ver  the 
facts  in  this  case.  June  1,  1891,  defendants 
applied  to  the  cashier  of  the  "Bank  of  Foss- 
ton," a  firm  doing  a  private  banking  busi- 
ness, for  a  loan  of  $50.  The  cashier  drew  a 
note  i>ayable  to  the  order  of  4the  bank,  October 
Ist,  for  the  sum  of  $54,  with  interest  at  10 
per  cent.,  which  was  signed  by  defendants, 
returned  to  the  cashier,  and  on  which  they 
received  $50  and  no  more.  This  action  was 
brought  to  recovor  a  balance  claimed  to  be 
due.  the  bank  on  this  $54  note,  and  the  de- 
fense of  usury  was  interposed.  It  was  shown 
upon  the  trial  that  one  of  the  members  of  the 
banking  firm  had  instructed  the  cashier  not 
to  demand  or  exact  more  than  10  per  cent, 
per  annum  as  Interest  on  money  loaned  by 
him,  and  it  was  also  shown,  without  objec- 
tion, that  on  several  occasions,  aside  from 
that  now  In  question,  the  cashier  had  exacted 
and  received  as  interest  upon  loans  of  money 
sums  in  excess  of  the  lawful  rate  of  Interest, 
and  It  stood  admitted  that  the  cashier  had  the 
general  management  of  all  of  the  loans  nmde 
by  the  bank  as  well  as  its  collections.  That 
the  cashier  required  of  defendants  an  unlaw- 
ful and  prohibited  rate  of  interest  is  undis- 
puted, and,  on  the  facts  as  they  appear,  we 
are  clearly  of  the  opinion  that  the  bank  must 
be  held  responsible  for  bis  act,  and,  as  to  it, 
the  note  must  be  held  usurious,  judgment 
affirmed. 


In  re  WESTPHAL. 

GALLAGHER  v.  WELCH  et  al. 

(Supreme  Court  of  Minnesota.    April  26,  1803.) 

IXSOLVENCT — COMPESSXTIO.V  OF  ASSIONES. 

Held,  npon  the  record  in  this  case,  that 
the  district  court  did  not  <>rr  when  it  refused 
to  allow  an  assignee  in  insolvency  a  greater 
■am  as  compensation  for  his  services  than  the 
maximum  fees  prescrilMd  by  Gen.  St  1894,  { 
4253. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Frederick  Hooker  and  Henry  G.  Hicks, 
Judges. 

Action  by  M.  Gallagher,  assignee  of  Her- 
man  Weetphal,    insolvent,   against   Richard 


Welch  and  another.    From  an  order  fixing  bis 

fees  at  a  certain  sum,  plaintiff  appeals.    Af- 
firmed. 

A.  D.  Smith,  M.  Gallagher,  Freeman  P. 
Lane,  and  Wm.  H.  Briggs,  for  appellant 
Steele  &  Reese^  for  tespfmdentB. 

COLLINS,  J.  This  Is  an  appeal  by  an  as- 
signee in  insolvency  from  an  order  of  tbe  dis- 
trict court  fixing  bis  fees  strictly  in  accord- 
ance with  the  provisions  of  Gen.  St  1894,  f 
4253.  The  appellant  succeeded  anoth»  per- 
son, who  had  resigned.  At  the  solicitation  of 
tbe  creditors,  and  by  an  order  <^  the  court, 
the  latter  had  carried  on  the  business  of  tbe 
insolvent,  which  was  cutting,  storing,  and 
selling  ice,  for  about  one  year,  very  success- 
fully. When  the  appellant  was  appointed, 
these  creditors,  among  them  the  present  re- 
spondents, solicited  him  to  continue  the  busi- 
ness as  his  predecessor  had  done,  and  by  per- 
mission of  the  court  it  was  so  continued  for 
one  year.  The  results  were  very  disastrous, 
for  the  assets  were  almost  entirely  wiped  out, 
although  the  district  court  was  unable  to 
find  that  the  assignee  did  not  use  bis  best 
Judgment  In  his  management  and  at  all 
times  act  In  good  faith.  Possibly  there  might 
be  cases  in  which  a  court  would  be  justified 
In  allowing  extra  compensatlcm  for  services 
rendered  by  an  assignee  in  carrying  on  a 
business,  instead  of  promptly  closing  It  up, 
as  Is  contemplated  by  the  statute;  but  from 
the  record  before  us  we  cannot  hold  this  to  be 
such  a  case.  The  assignee  was  allowed  the 
maximum  fees,  treating  the  amounts  received 
while  carrying  on  the  business  as  from  tbe  es- 
tate, and  we  think  the  allowance  shonld  not 
be  increased  on  the  showing  made.  Order 
affirmed. 

CANTY,  J.,  did  not  sit 


LYNES  V.  HOLL. 
(Supreme  Court  of  Minnesota.    April  26,  1895.) 
Acnox  ON  CoKTUACT— Failure  op  Pehfokmancb. 
Held,  that  the  verdict  was  not  supported 
by  the  evidence. 
(Syllabus  by  the  Court.) 

Appeal  from  municipal  court  of  St  Paul; 
Grier  M.  Orr,  Judge. 

Action  by  William  Lynes  against  Mathias 
Holl  on  contract  Plaintiff  had  judgment 
and  defendant  appeals.     Reversed. 

F.  F.  Wilde  and  Cbas.  J.  Berryhlll,  for  ap- 
pellant    Humphrey  Barton,  for  respondent. 

COLLINS,  J.  There  U  absolutely  nothing 
in  appellant's  assignments  of  error  numbered 
from  1  to  4,  inclusive.  The  fifth  goes  to  the 
question  of  the  sufficiency  of  tbe  evidence  to 
sustain  the  verdict  in  plaintiff's  favor.  The 
action  was  brought  to  recover  a  balance 
claimed  to  be  due  him  upon  a  contract  for  the 
building  of  two  retaining  walls,  one  on  each 
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aide  of  a  driveway  leading  from  the  street 
towards  the  rear  of  a  lot  owned  by  defendant. 
Tbe  defense  was  that  neither  of  the  walls 
wag  built  as  high  or  aa  long  as  agreed  upon, 
and  that  one  was  constructed  so  that  there 
was  a  bulge  at  Its  base,  commencing  some  16 
feet  from  the  street,  extending  about  30  feet 
to  tbe  rear,  along  the  way,  and  about  4  feet 
above  the  surface  of  the  ground.  This  bulge 
was  at  one  place  some  9  inches,,  so  that  at 
that  point  the  driveway  was  but  9  feet  wide, 
while  at  each  end  It  was  9  feet  9  Inches. 
From  the  testimony  of  the  plaintiff,  it  ap- 
peared that  he  went  upon  the  ground  with 
the  defendant,  and  was  then  told  to  about 
what  height  the  walls  were  to  be  built  with 
reference  to  the  surface  of  tbe  lot  on  either 
side  He  was  also  told  that  plans  for  the 
work  w&ee  being  prepared  by  a  certain  dyil 
engineer,  and  to  go  and  see  them.  He  then 
called  at  the  enginea''s  office,  and  was  shown 
plans  for  the  elevations,  complete  in  all  re- 
spects, except  that  there  was  nothing  to  show 
Dn  what  scale  they  were  drawn,  nor  were 
there  any  figures  indicating  height  or  length, 
but  the  plaintiff  admitted  that  he  was  told 
the  height  required  by  the  engineer.  He  then 
made  bis  estimates,  and  entered  into  the  con- 
;ract  in  question.  From  the  evidence,  It  ap- 
pears that  soon  after  he  commenced  work  the 
plans  were  on  the  ground,  completed  so  as 
:o  show  the  height  and  length  of  both  walls, 
ind  that  be  examined  them,  at  least  once, 
tnd  It  also  appears  that  the  walls  were  short- 
X  and  lower  than  called  for  by  the  plans, 
t  is  very  clear,  because  of  tbe  bulging,  that 
he  west  wall  was  not  built  In  a  good  and 
vorkmanllke  manner,  for  that,  unless  the  sit- 
lation  and  circumstances  prevented,  would 
equire  that  the  distance  between  the  walls 
le  the  same,  especially  at  the  base  lines.  The 
laintlff  conceded  this,  and  that  these  lines 
rem  front  to  rear  should  be  straight  on  the 
round,  ordinarily,  but  attempted  to  excuse 
be  fact  that  the  west  wall  bulged  by  saying 
bat  this  could  not  be  prevented  where  a  bat- 
?red  wall  ran  back  from  a  perfectly  plumb 
ost,  or  pier,  as  this  did,  standing  at  the 
treet  line.  It  seems  to  be  conceded  also  that 
either  of  the  walls  was  built  as  high  or  as 
>us  as  was  specified  by  the  figures  in  the 
ians.  We  think  it  evident  that  no  suffi- 
ent  cause  was  shown  to  exist,  and  that  no 
aeguate  reason  was  given  for  the  bulge  in 
>e  west  wall.  That  on  the  east,  also  built 
•Ota  a  post  or  pier  standing  exactly  vertical, 
id  no  such  defect  in  Its  constructitm.  Of 
•Airse,  in  building  a  batter  wall  from  the 
>sts,  standing  plumb,  to  the  rear,  a  gradual 
ope  would  have  to  be  made  until  all  of  tbe 
ope  required  was  secured;  but  all  would  be 
>ove  tbe  base  line,  and  in  no  way  would  it, 
properly  done,  constitute  or  cause  this  bul- 
ner  at  this  line,  or  anywhere  else.  In  fact, 
is  obvious,  the  top  line  of  the  wall  being 
mctly  straight,  that  tbis  bulge  at  tbe  base 
creased  the  degree  or  amount  of  reflexion, 
us  rendering  it  more  difficult  to  obtain  the 


required  gradual  batter  or  slope  from  the  up- 
right post  The  engineer  testified  that  the 
bulging  was  caused  by  plaintitTs  failure  to 
measure  the  distance  between  tbe  posts,  9 
feet  9  inches,  and  hasty  assumption,  when 
be  commenced  work,  that  it  was  but  9  feet, 
the  result  being  that  along  its  surface 
the  driveway  differed  in  width.  We  are  of 
the  opinion  that  on  the  evidence  the  conclu- 
sion of  the  jury  that  plaintiff  had  perfcn-med 
his  contract  in  a  good  and  workmanlike 
manner,  as  he  bad  agreed  to  do,  cannot  be 
sustained.  He  wholly  failed  to  excuse  the 
defect  in  tbe  construction  of  tbe  wall,  Just 
discussed.  It  is  urged  that  defendant  by 
his  acts  and  conduct  waived  this.  We  think 
not,  for,  although  the  bulging  was  noticed 
before  the  work  was  completed,  both  the  de- 
fendant and  the  engineer  Insisted  on  several 
occasions  and  at  all  times  that  the  wall 
should  be  straightened,  and  they  testified 
that  the  plaintiff  repeatedly  promised  to 
straighten  It  These  promises  the  latter  did 
not  deny,  except  evasively.  For  Instance, 
when  squarely  asked  If  defendant  did  not 
tell  him  at  the  time  he  was  at  work  that 
the  wall  would  have  to  be  straightened,  his 
reply  was  that  defendant  did  not  tell  him 
that  the  wall  would  have  to  be  taken  down 
and  straightened.  Neither  the  defendant  nor 
the  engineer  claimed  that  his  promises  were 
to  take  the  wall  down,  but  that  he  would  re- 
move the  bulge  by  dressing  down  the  stone. 
In  view  of  another  trial,  we  will  briefly  allude 
to  the  claim  of  defendant  that  plaintiff  did 
not  build  the  walls  as  high  and  as  long  as  re- 
quired by  his  contract  If  he  did  not,  and  as 
to  this  we  need  not  express  an  opinion,  we 
think  that  the  evidence  would  have  justified 
a  finding  that  defendant  waived  bis  right  to 
Insist  upon  a  strict  compliance  in  this  re- 
spect with  the  requirements  shown  by  the 
plans.     Ord»  reversed. 


In    re    CLERK-DICKINSON    FUBNITUBB 
CO.  et  al. 

JOHN  V.  FARWELL  CO.  et  al.  v.  BEACH 
et  al. 

(Supreme  Court  of  Minnesota.    April  26,  1895.) 

iHSOLVaaoT — Rbleass  of  In8<ltbkt — RioHTs  or 
Crbditor. 

1.  There  is  no  prorision  of  statute  permit- 
ting a  creditor  to  snare  in  the  proceeds  of  the 
estate  of  an  insolTent,  without  filing  a  release, 
on  the  ground  that  the  insolvent  contracted  the 
debt  by  means  of  false  representations  and 
fraudniently. 

2.  Held,  upon  the  evidence  in  this  case,  that 
tlie  petitioning  creditor  ia  not  entitled  to  share 
in  the  proceeds  of  the  insolvent  estate,  without 
filing  a  release,  on  tbe  ground  that  the  insolvent, 
a  partnership,  failed  to  keep  books  of  account 
or  records  from  which  its  true  condition  oouid 
be  ascertained. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Hennepin  coun" 
ty;   Robert  D.  Russell,  Judge. 
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Action  by  John  V.  Farwell  C!ompany  and 
others  against  Jerome  S.  Beach,  assiguee  of 
Clerk-Dlcklnson  B^imlture  Company,  and 
others.  Defendants  had  Judgment,  and  plain 
tiffs  appeaL    Affirmed. 

Harrison  &  Noyes  and  Ripley  &  Brennan, 
for  appellants.  Penney,  Welch  &  Hayne 
and  K.  E.  Smith,  for  respondents. 

COLLINS,  J.  1.  There  is  no  proyision  in 
the  law  under  which  these  proceedings  were 
instituted  (Gen.  St  1894,  S  4249)  permitting 
a  creditor  to  share  in  the  proceeds  of  the 
estate  of  an  Insolvent  debtor,  without  filing 
a  release,  on  the  ground  that  the  insolvent 
contracted  tlie  debt  by  means  of  t&lae  repre- 
sentations and  fraudulently.  This  disposes 
of  tlie  claim  and  argument  of  petitioners' 
counsel  based  on  their  first  assignment  of  er^ 
ror. 

2.  By  the  second  assignment  the  question 
Is  raised  whether,  upon  the  evidence,  the  pe- 
titioners are  entitled  to  participate  in  the  dis- 
tributlon  of  the  assets,  without  filing  a  re- 
lease, on  the  ground  that  the  Insolvent  firm 
failed  to  keep  books  of  account  or  records 
from  which  Its  true  condition  could  or  can 
be  ascertained.  Section  4249,  supra.  The 
facts  bearing  upon  this  question  are  as  fol- 
lows: The  insolvents,  copartners,— two  gen- 
eral, and  one  special, — commenced  to  do  busi- 
ness about  May  20, 1893.  A  short  time  be- 
fore, for  the  purpose  of  raising  money  to  put 
into  the  concern,  as  part  of  Its  capital,  these 
general  partners  borrowed  $4,000  at  a  bank, 
giving  their  Joint  note  for  the  same.  The 
firm  opened  an  account  at  the  bank,  and  on 
said  May  20th  had  the  sum  of  $15,050  on  de- 
posit, and  In  this  was  included  the  $4,000 
borrowed  as  before  stated.  The  account 
books  kept  by  the  firm  contained  proper  «i- 
trles,  as  to  this  deposit;  the  deposit  account, 
as  it  appeared  in  the  ledger,  debiting  the 
bank  for  the  sum  of  $15,050,  May  20th. 
From  day  to  day,  deposits  were  made,  so 
that  up  to  June  24th  the  total  deposits,  as 
shown  by  the  ledger,  had  been  $17,214.24. 
At  this  time  two  items  only  appeared  on  the 
credit  side  of  the  deposit  account  in  the 
ledger,  one  of  date  May  31st,  for  $1,882.87, 
the  other  of  date  June  23d,  for  $10,136.34;  a 
total  credit  to  the  bank  of  $12,019.21,  the 
balance  on  deposit  being  $5,105.03,  according 
to  these  figures.  The  firm  kept  a  cash  book, 
and,  while  Its  contents  are  not  before  us, 
we  must  assume,  from  the  statements  of  the 
bookkeeper,  who  testified  that  it  was  cor- 
rectly kept,  that,  as  to  the  balance  in  the 
bank,  it  corresponded  with  the  ledger.  It  is 
obvious  that  the  firm  books  disclosed  the 
true  state  of  this  deposit  account,  and 
showed  that  on  June  23d  the  firm  had  in  the 
bank  a  trifle  less  than  $5,200.  Now,  as  a 
matter  of  fact,  one  of  the  general  partners 
paid  the  joint  note  on  June  23d  by  a  firm 
check,  thus  applying  $4,000  of  the  firm  cash 
on  hand  to  the  liquidation  of  a  debt  Incurred 


by  the  general  partners,  and  the  amount  of 
this  check  was  included  in  the  total  of  $10,- 
136.34  credited  to  the  bank  in  the  ledger  ac- 
count of  the  date  last  mentioned.  In  pas.9- 
Ing,  we  remark  that  from  the  evidence  it  ap- 
pears that  the  aggregating  of  all  items  to  be 
credited  to  a  deposit  account  as  kept  in  a 
ledger  is  the  customary  thing  with  book- 
keepers, so  that  there  was  nothing  unusual 
here.  From  other  books  kept  by  the  firm, 
all  of  the  items  hicluded  in  the  credit  of 
June  23d  could  have  been  discovered,  except 
that  of  $4,000,  which  went  to  pay  the  bank 
note.  No  entry  whatsoever  was  made  as  t» 
this,  save  as  we  have  stated,  and  where  the 
money  had  gone  could  only  liave  been  learn- 
ed by  inquiry.  The  fact,  then,  was  that, 
while  the  ledger  and  the  cash  book  disclosed 
that  $4,000  of  the  money  belonging  to  the 
firm  had  been  used  tof  some  purpose,  encb 
purpose  was  undisclosed  by  the  account 
boolcs.  That  the  firm  had  in  some  way  ap- 
propriated the  $4,000,  and  did  not  have  it 
among  its  assets,  was  perfectly  plain.  We 
think  that,  from  the  entries  actually  made, 
the  true  condition  of  the  firm's  affairs  could 
have  been  ascertained,  for  It  would  have  ap- 
peared that  Its  cash  assets  had  been  de- 
creased $4,000,  without  a  corresponding  re- 
duction of  Its  liabilities.  Careful  and  accurate 
bookkeeping  might  have  demanded  that  the 
sum  of  money  so  appropriated  be  charged  np 
to  the  general  partners,  precisely'  as  If  it 
had  been  drawn  out  for  personal  expenses, 
but  the  statute  does  not  require  the  most 
careful  and  accurate  bookkeeping.  Such  a 
charge  would  have  shown  where  the  money 
went  to,  but  would  not  have  more  clearly  In- 
dicated the  true  condition  of  the  firm.  Order 
affirmed. 


ST.  PAUL  FURNITURE  CO.  v.  SAUER. 

(Supreme  Court  of  Minnesota.     May  1,  1885.> 

Conditional  Salb  —  Lan'dlokd  and  Tenant  — 
FizTUKES— Removal  of  Propbbtt  after 

EXPIKATION  OF  TBRU. 

The  plaintiff  made  a  conditional  sale  of 
a  bar  counter,  back  bar,  and  plate  mirror  to  cer- 
tain tenants  of  the  defendant;  and  the  tenants 
placed  this  personal  property  in  the  building 
rented  of  the  defendant,  and  attached  the  same 
to  such  building,  for  saloon  parposes,  but  in 
such  a  manner  tnat  they  were  easily  removable 
without  Injnry  to  the  bnildinK.  Subsequently 
the  tenants,  as  well  as  several  snccesuve  ten- 
ants, surrendered  the  same,  and  the  defendant 
succpssiTely  leased  the  premises,  including  this 
personal  property.  When  the  last  tenant  sur- 
rendered the  premises,  he  left  this  personal  prop- 
erty in  the  building.  By  the  terms  of  the  sale, 
no  title  to  the  personal  property  was  to  pasa 
until  full  payment  was  made  therefor,  and  the 
right  to  take  immediate  possession  of  the  prop- 
erty upon  default  of  payment  was  secured  to 
the  vendor.  No  payments  were  made,  and, 
soon  after  the  last  tenant  surrendered  the  prem- 
ises, plaintiff  demanded  possession  of  the  per- 
sonal property,  which  demand  was  refused. 
Hdd,  that  plaintiff  might  maintain  the  action 
for  the  recovery  of  the  property,  and  the  rule 
that  where  the  tenant  is  required  to  remove  his 
fixtures  or  personal  property  at  the  ezpinvtiOD 
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of  tbe  term,  or  be  deemed  to  have  abandoned 
it,  is  inapplicable  in  this  case. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  county; 
Chiirles  B.  Otis,  Judge. 

Action  by  the  SL  Paul  Furniture  Company 
against  Casper  Sauer  to  recover  personal 
property.  FlaintifT  had  judgment,  and  de- 
fendant appeals.    Affirmed. 

Otto  K.  Sauer,  for  appellant  O.  J.  Berry- 
bill,  for  respondent. 

BUCK,  J.  This  acti(«  was  brought  to  re- 
coy  cr  of  the  defendant  the  value  of  certain 
trade  fixtures,  which,  as  such,  had  been  af- 
fixed to  his  real  property  by  certain  tenants. 
The  plaintiff  made  a  conditional  sale  of  the 
fixtures  to  certain  persons,  who  l>ecame  the 
tenants  of  the  defendant;  and  they,  upcn 
renting  tbe  building  of  the  defendant  in  July, 
1893,  placed  tbe  fixtures,  consisting  of  a  bar 
connto:,  back  bar,  and  a  plate  mirror,  in  sncb 
building,  and  used  the  same  for  saloon  pur- 
poses. These  tenants  surrendered  the  lease- 
bold  premises  to  the  defendant  in  1883,  who 
entered  into  irassession  thereof,  and  also  at 
tbe  same  time  took  possession  of  said  fixtures 
or  personal  property  above  described.  After- 
wards the  defendant,  without  moving  such 
personal  property,  made  successive  leases  of 
said  premises  to  different  parties,  the  last  one 
being  to  one  Sheam;  and  be  surrendered,  va- 
cated, and  aliandoned  said  premises  in  June, 
1801,  and  thereupon  the  defendant  took  pos- 
session of  said  personal  property,  which  still 
remained  in  the  defendant's  rented  premises. 
Some  time  In  the  latter  part  of  tbe  month  of 
June,  or  the  first  part  of  the  month  of  July, 
1801,  the  plaintiff  demanded  the  property  of 
defendant,  and  he  refused  to  surrender  it  to 
plaintiff,  but  claimed  it  as  his  own.  The  rec- 
ord does  not  disclose  the  date  of  the  com- 
mencement of  this  action,  but  it  was  in  the 
early  part  of  the  month  of  July,  1894.  It  was 
expressly  provided  in  the  conditional  instru- 
ment of  sale  of  the  property  that  the  title 
to  the  same  should  remain  in  the  plaintiff  un- 
til the  payment  therefor,  viz.  $125  cash,  and 
$113  tai  80  days  after  the  date  of  the  bar- 
irain,  should  be  made,  and  that.  In  default  of 
any  of  said  payments,  plaintiff  might  take 
possession  of  said  personal  property  without 
le^al  process,  and  that  said  articles  should 
not  be  removed  without  permission  of  plain- 
tiff. Tbe  payments  were  never  made  As 
t>etween  the  plaintiff  and  the  parties  with 
[\-bom  the  conditional  l>argaln  was  made, 
rhere  can  be  no  question  but  what  the  plain- 
iiff,  upon  their  default  of  payment,  could 
awfully  resume  possession  of  the  personal 
:>roperty,  and  upon  their  refusal  to  surrender 
t  tbe  plaintiff  would  be  entitled  to  recover 
be  value  thereof  by  action.  The  same  right 
>f  action  would  exist  in  behalf  of  plaintiff 
i^ainst  the  defendant  if  be,  having  possession 
)f  such  property,  refused  to  surrender  It  to 
Plaintiff  upon  proper  demand  first  being  made 
for  it.     It  la  not  a  case  where  the  law  ap- 


plicable to  landlord  and  tenant  exists,  and 
where  the  tenant  is  required  to  remove  bis 
fixtures  or  personal  property  at  the  expiration 
of  the  term,  or  will  be  deemed  to  have  at>an- 
doned  them.  It  appears  that  tbe  fixture* 
were,  detachable  and  removable  from  the  de- 
fendant's building  without  material  injury, 
or  any  injury  whatever,  to  tbe  building,  or 
to  the  fixtures  themselves;  and  it  clearly  ap- 
pears that  It  was  tbe  intent  of  plaintiff  and 
tbe  tenants  that  the  fixtures  were  to  remain 
personal  property,  and  they  were  not  attached 
to  the  building  until  after  tbe  lease  was  made 
to  the  first  tenant  The  Judgment  is  af- 
firmed. 


CATER  V.  NORTHWESTERN  TEL.  EXCH. 

CO. 
(Supreme  Court  of  Minnesota.    April  30, 1895.) 

CONSTHDOTION    OF  TCbBPHONB    laNB    IN  HlOHWAT 

— RiODTS  or  Abcttino  Owneb. 
The  defendant  under  legislative  au- 
thority (Gen.  St  1894,  S  2841),  constructed 
along  the  side  of  a  counti7  highway  (the  fee 
of  which  was  in  plaintiff)  a  telephone  line, 
consisting:  of  poles  planted  in  the  ground  upon 
which  wires  were  strung.  It  did  not  interfere 
with  the  safety  and  convenience  of  ordinary 
travel,  or  unreasonably  or  materially  impair 
plaintiff's  special  easements  in  the  highway  as 
owner  of  the  abutting  land.  Held,  that  it  did 
not  impose  an  additional  servitude  upon  the 
highway. 

Start  C.  J.,  and  Buck,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Sherburne  coun- 
ty; L.  L.  Baxter,  Judge. 

Action  by  Joshua  O.  Cater  against  the  North- 
western Telephone  Exchange  Company  to 
compel  defendant  to  remove  poles  and  wires 
from  a  highway.  Defendant  had  Judgment, 
and  plaintiff  appeals.    Affirmed. 

Oscar  Taylor  and  Bruckhart  &  Brower,  for 
appellant    Hale  &  Morgan,  for  respondent. 

MITCHELL,  J.  The  defendant  is  a  domes- 
tic corporation  authorized  to  erect  and  main- 
tain telephone  exchanges  and  lines.  It  has 
constructed  a  telephone  line  between  the  cities 
of  Minneapolis  and  St.  Cloud,  a  part  of  which 
Is  on  and  along  the  side  of  a  rural  highway, 
the  fee  of  which,  subject  to  the  public  ease- 
ment Is  in  the  plaintiff,  who  is  the  owner  of 
the  abutting  land.  It  was  built  without  his 
consent  and  against  bis  protest  It  consists 
of  poles  planted  in  tbe  soil  at  a  distance  of 
170  feet  from  each  other,  upon  which  wires 
are  stretched.  The  defendant  claims  the  right 
to  construct  and  maintain  this  line  solely  by 
virtue  of  Gen.  St  1894,  i  2641.i    This  action 

1  Such  section  reads;  "Any  telegraph  or  tele- 
phone corporation  organized  under  this  title  has 
power  and  right  to  use  the  public  roads  and 
highways  in  this  state,  on  the  line  of  their  route, 
for  the  purpose  of  erecting  posts  or  poles  on  or 
alon^  the  same  to  sustain  the  wires  or  fixtures: 
provided,  that  the  same  shall  be  so  located  as 
m  no  way  to  interfere  with  the  safety  or  con- 
venience of  ordinary  travel  on  or  over  tbe  said 
roads  or  highways." 
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•nna  broa^t  to  compel  the  defendant  to  re- 
move  Its  poles  and  wires  from  the  highway. 
It  is  not  claimed  that  the  line  Is  not  con- 
Btmcted  In  strict  accordance  with  the  reqnire- 
meats  of  the  statute.  Neither  did  the  plaln- 
tlfl  either  allege  or  prove  that  it  has  caused 
any  substantial  pecuniary  damage  or  injury 
to  himself  or  Ills  property.  He  plants  himself 
squarely  upon  the  proposition  that  the  erec> 
tion  and  maintenance  of  telephone  poles  and 
wires  is  not  within  the  public  easement  in  a 
highway,  but  ccmstitutes  the  imposition  of  an 
additional  servitude  npom  his  land;  and  that 
Is  the  question  presented  by  this  appeal.  The 
question  is  res  Integra  in  this  state,  and  the 
decisions  upon  it,  as  wdl  as  upon  the  kindred 
one  as  to  telegraph  lines,  in  other  states,  are 
conflicting.  Hence  we  feel  at  liberty  to  de- 
cide the  question  entirely  upon  principle. 

From  the  manner  in  which  the  case  has 
been  discussed  by  counsel,  we  assume  that 
defendant's  telephone  line  is  for  the  use  of 
the  public  ui)OD  payment  of  certain  charges. 
Therefore,  the  use  to  which  the  highway  has 
been  appropriated  by  the  defendant  is  a 
public  one.  The  transmission  of  IntelUgenee 
by  telegraph  or  telephone  Is  a  business  of  a 
public  character,  to  be  conducted  under  public 
control,  in  the  same  manner  as  the  transporta- 
tion of  persons  or  property  by  common  car- 
riers. But,  of  course,  the  fact  that  this  is  a 
public  use  gives  the  legislature  no  right  to  au- 
thorize the  taking  of  private  property  for  it 
without  paying  compensation.  The  propo- 
sition Is  equally  elementary  that  the  acquisi- 
tion by  the  public  of  <me  easement  la  land 
gives  no  right  to  another  and  difCetent  ease- 
ment The  public  cannot  go  beyond,  but 
must  be  confined  within,  the  general  purpose 
for  which  the  easement  was  granted  or  ac- 
quired from  the  owner  of  the  soil.  Henee 
whether  an  easement  authorizes  the  use  of 
land  In  a  particular  way  depends  upon  the 
nature  and  extent  of  the  easement  These 
propositions  are  so  nearly  axiomatic  that  they 
will  not  be  disputed  by  any  one.  The  ques- 
tion, then,  is,  what  is  the  nature  and  extent 
of  the  public  easement  In  a  highway?  If 
there  Is  any  one  fact  established  In  the  his- 
tory of  society  and  of  the  law  itself,  It  is  that 
the  mode  of  exercising  ttUs  easement  is  ex- 
pansive, developing  and  growing  as  civiliza- 
tion advances.  In  the  most  primitive  state  of 
society  the  conception  of  a  highway  was  mere- 
ly a  footpath;  in  a  slightly  more  advanced 
state  it  Included  the  Idea  of  a  way  for  pack 
animals;  and,  next  a  way  for  vehicles  drawn 
by  animals,— constituting,  respectively,  the 
iter,  the  actus,  and  the  via  of  the  Romans. 
And  thus  the  methods  of  using  public  high- 
ways expanded  with  the  growth  ot  civlUsa- 
tion,  nntU  to-day  our  nrban  highways  are 
devoted  to  a  variety  of  uses  not  known  in  for- 
mer times,  and  never  dreamed  of  by  tbe  own- 
ers of  the  soil  when  the  public  easement  was 
acquired.  Hence  it  has  become  settled  law  that 
the  easement  Is  net  limited  to  the  particular 
methods  of  use  in  vogue  when  the  easement 


was  acquired,  bat  fBclndes  an  new  and  Im- 
proved methods,  the  utility  and  general  con- 
venience of  which  may  afterwards  be  dis- 
covered and  developed  in  aid  of  the  general 
purpose  for  which  highways  are  designed. 
And  It  is  not  material  that  these  new  and 
Improved  methods  of  use  were  not  contem- 
plated by  the  owner  of  the  land  when  the 
easement  was  acquired,  and  are  more  oner- 
ous to  him  than  those  then  In  use.  Anotber 
prox>osltlon,  which  we  believe  to  be  sound,  is 
that  the  public  easement  in  a  highway  is  not 
limited  to  travel  or  transportation  of  persons 
or  property  in  movable  vehicles.  This  Is, 
doubtless,  the  iHrlncipal  and  most  necessary 
use  of  highways,  and  in  a  less  advanced  state 
of  society  was  the  only  known  use,  as  the 
etymology  of  the  word  "way"  indicates.  And 
the  courts,  which,  as  a  rule,  are  exceedingly 
conservative  in  following  old  definitions,  have 
often  seemed  Inclined  to  adhere  to  this  orig- 
inal conception  of  the  purpose  of  a  highway, 
and  to  exclude  every  form  of  use  that  does 
not  strictly  come  within  It  But  It  is  now 
universally  conceded  that  urban  highways 
may  be  used  for  constructing  sewers  and  lay- 
ing pipes  for  the  transmisalon  of  gas,  water, 
and  the  like  for  public  use.  Some  conrts  put 
this  on  the  ground  that  these  uses  are  mere- 
ly Incidental  to  and  In  aid  of  travel  an  the 
streets.  Otho:  courts  put  it  aa  the  sroiand 
that  such  uses  are  contemplated  whm  the 
easemmt  In  urban  ways  Is  acquired,  but  not 
In  the  case  of  rural  highways.  But  It  seems 
to  us  that  neither  of  these  reasons  Is  either 
correct  or  satisfactory.  The  uses  referred  to  of 
urban  streets  are  not  In  aid  of  travd,  but 
are  themselves  independent  and  primary  uses, 
although  all  within  the  general  purpose  for 
which  highways  are  designed.  Neither  can  a 
distinction  between  urban  and  rural  ways  be 
sustained  on  the  ground  that  such  uses  were 
contemplated  when  the  public  easemeat  was 
acquired  in  the  former  but  not  when  the  ease- 
ment was  acquired  In  the  latter.  As  a  matter 
of  fact  most  of  these  uses  were  unknown  when 
the  public  easement  was  acquired  in  many  of 
the  streets  in  the  older  cities.  Indeed,  many 
of  what  are  now  urban  highways  were  merely 
country  roads  when  the  i>nbUc  acquired  Its 
easement  In  them,  and  doubtless  many  high- 
ways that  are  now  merely  coontry  roads  will 
in  time  become  urban  streets.  When  soch 
changes  occur,  will  the  abutting  owners  be 
entitled  to  new  compensation  before  the  pub- 
lic can  build  sewers  or  lay  water  or  gas 
pipes  In  these  streets? 

It  seems  to  us  that  a  limitation  of  the  pub- 
lic easement  In  highways  to  travel  and  the 
transportation  of  persons  and  property  in 
movable  vehicles  is  too  narrow.  In  our  ]udg- 
moit  public  highways,  whether  arban  or 
rural,  are  designed  as  avenues  of  communi- 
cation; and,  if  the  original  conceptian  of  a 
highway  was  limited  to  travel  and  transporta- 
tion of  property  in  movable  vehicles,  it  'was 
because  these  were  the  only  modes  of  com- 
munlcaUoa  then  known;  that  as  dvllizatioa 
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advanced,  and  new  and  Improved  methods  of 
communication  and  transportation  were  de- 
veloped, these  are  all  in  aid  of  and  within  the 
general  porpose  for  which  highways  are  de- 
signed.   Whether  it  be  travel,  the  transporta- 
tion of  persons  and  property,  or  the  trans- 
mission of  intelligence,  and  whether  accom- 
plished by  old  methods  or  by  new  ones,  they 
are   all   Included    within    the    public    "high- 
way easement,"   and  impose  no  additional 
Beirltude    on   the   land,    provided   they   are 
not   inconsistent   with   the   reasonably   safe 
and  practical  use  of  the  highway  in  other 
and  nsnal  and  necessary   modes,  and  pro- 
vided they  do  not  unreasonably  Impair  the 
special  easemoits  of  abutting  owners  in  the 
street  for  purposes  of  access,  light,  and  air. 
It  Is  Impracticable,  as  well  as  dangerous,  to 
attempt  to  lay  down,  except  in  this  goieral 
form,  any  rule  or  test  of  universal  application 
as  to  what  is  or  what  is  not  a  legitimate 
"street  or  highway  use."    Courts  have  often 
attempted  to  do  so,  but  have  always  been 
compelled  by  the  logic  of  events  to  shift  their 
ground.    The  only  safe  way  is  to  Iceep  in 
mind  the  general  purpose  of  highways,  and 
adopt  a  gradual  process  of  Inclusion  and  ex- 
clusion as  cases  arise.     This  court  has  held, 
in  common  with  the  great  majority  of  courts, 
that  an  ordinary  commercial  railroad  imposes 
an  additional  servitude  on  a  street,  and  we 
applied  a  test  as  to  what  did  and  did  not 
constitute  an  additional  servitude.     As  far  as 
it  went,  and  as  applied  to  such  a  case,  the 
test  was  doubtless  correct:  but,  after  all,  the 
bottom  fact  ui>on  which  the  decision  really 
rests  was  that  such  an  appropriation  of  a 
street  was  practically  subversive  of  its  use  by 
the  public  in  the  ordinary  way,  and  also  un- 
reasonably Impaired  the  special  easements  of 
abutting   owners.     So,  ,too,   the  New   York 
elevated  railway  cases  were  discussed  and 
reasoned  at  great  length;   but  in  their  final 
analysis  the  real  ground  upon  which  those 
structures  were  held  to  Impose  an  additional 
servitude  was,  not  that  they  were  Immovable, 
or  were  above  the  surface  of  the  ground,  but 
because  they  unreasonably  impaired  the  ease- 
ments of  abutting  owners  in  the  streets  for 
pui-poses  of  access,  light,  and  air.     How  far 
a  particular  method  of  using  a  street  must 
Interfere  with  other  methods  of  its  use  by  the 
public,  or  with  the  special  easements  of  abut- 
ting owners,  in  order  to  constitute  an  addi- 
tional servitude  or  amount  to  a  nuisance,  is 
not  Involved  in  the  present  case.     An  argu- 
ment sometimes  advanced  why  telegraph  and 
telephone  lines  constitute  an  additional  servi- 
tude Is  that  the  structures  are  immovable. 
It  is  said  that  "tbe  primary  law  of  the  street 
Is  motion."    It  is  true,  motion  is  the  law  of 
tbe  street.  In  the  sense  that  the  person  or 
thing  to  be  transmitted  or  transported  must 
move;  but  it  is  not  true  in  the  sense  that  the 
medium  or  agency  by  or  through  which  it  is 
conveyed  or  transmitted  must  move.    Pipes 
laid  for  the  transmission  of  water,  gas,  and 
Bteam  are  Immovable.    So  are  tbe  tradu  of 
T.6SN.w.no.2— 8 


street  railways,  also  the  poles  and  wires  of 
the  trolley  system.  And  It  can  make  no  dif- 
ference in  principle  whether  the  immovable 
structure  is  on,  under,  or  above  the  surface  of 
the  ground,  for  the  rights  of  the  owner  of  the 
fee  are  the  same  In  either  case.  Subject  only 
to  the  public  easement  for  hl|;hway  purposes, 
he  remains  the  owner  of  the  land  upward  and 
downward  indefinitely.  If  the  transmission 
of  intelligence  by  telegraph  or  telephone  is 
not  Included  in  the  public  easement  in  a  high- 
way, it  would  be  equally  an  invasion  of  his 
rights  of  property,  even  if  the  wires  were 
placed  nnderground.  If  an  immovable  struc- 
ture in  a  highway  constitutes  an  additional 
servitude,  it  Is  not  merely  because  it  Is  Im- 
movable, but  because  it  unreasonably  inter- 
feres with  the  general  use  of  the  street  by- 
the  public,  or  because  it  unreasonably  im- 
pairs tbe  special  easements  of  abutting  own- 
ers." 

It  can  hardly  be  necessary  to  say  that  the- 
fact  that  telephone  and  telegraph  lines  are- 
owned  by  private  companies,  and  not  by  the- 
state.  Is  not  material,  pi-ovlded  they  are  au- 
thorised by  the  state,  and  are  devoted  to  a- 
public  use.  No  such  structures  can  be  put 
in  the  highways  except  by  authority  of  the 
state,  and  then  only  tor  a  public  use.  Th» 
state  can  say  how  they  shall  be  constructed 
and  operated.  When  public  Interests  demand, 
the  state  can  require  the  wires  to  be  put  un- 
der ground,  as  they,  doubtless,  should  be  in 
cities  of  any  considerable  size.  So  far  as 
there  is  any  distinction  between  rural  and 
urban  highways,  there  would  be  much  more 
reascMi  for  holding  such  structures  an  addi- 
tional servitude  In  the  latter  than  in  the  for- 
mer. It  is  a  matter  of  common  knowledge 
that  telegraph  and  telephone  lines  along  the 
side  of  a  country  road  rarely,  if  ever,  appre- 
ciably Interfere  with  either  public  travel  or 
the  easements  of  the  abutting  landown^; 
whereas  in  the  cities,  especially  on  business 
streets,  where  the  buildings  extend  out  to  the 
line  of  the  street,  the  numerous  wires  Eitretch- 
ed  upon  the  crossarms  frequently  materially 
interfere  with  access,  light,  and  air,  as  well 
as  render  protection  of  the  buildings  more 
difficult  in  case  of  fire. 

There  is  a  further  consideration  that  is  en- 
titled to  weight  We  cannot  pretend  Igno- 
rance of  the  fact  that  in  this  state,  from  the 
earliest  times,  the  right  to  appropriate  high- 
ways for  telegraph  lines  has  been  asserted, 
and  almost  universally  acquiesced  in  by  the 
owners  of  abutting  estates.  The  legislature 
has  for  nearly  30  years  assumed  that  this 
right  existed,  by  enacting  a  statute  author- 
izing it.  In  1881,  when  the  newer  invention 
of  telephones  was  comhig  into  general  use, 
the  legislature  amended  the  statute  extending 
the  same  right  to  telephone  companies.  Thlsi 
has  also  been  generally  acquiesced  in  by  the 
public.  This  constitutes  a  popular  construc- 
tion of  "the  law  of  the  road,"  and  a  popular 
verdict  as  to  what  public  convenience  re- 
quires, which  courts  can  hardly  afford  to  Ig- 
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nore.  The  telephone  Is  still  a  comparatively 
new  Invention.  Notwithstanding  the  high 
chaigeB  for  Its  use  which  the  proprietore  ot 
the  patents  have  been  enabled  to  exact,  It  has 
already  become  a  common  medimn  of  com- 
mmilcatlon,  not  only  between  residents  of  the 
same  city,  but  also  between  neij^hboring 
towns  and  villages,  and,  with  the  develop- 
ment of  the  long-distance  telephone,  even  be- 
tween towns  and  cities  hundreds  of  miles 
apart  With  the  expiration  of  the  patents, 
the  charges  for  its  use  are  now  being  rapidly 
reduced.  The  present  possibilities  of  the  tel- 
ephone as  a  means  of  commimlcation  are  very 
great.  It  is  not  Impossible  that  it  may  soon 
become  a  common  and  cheap  mode  of  com- 
munication, not  merely  between  towns,  but 
also  between  residents  of  the  country  and  of 
the  towns,  or  even  between  the  rural  resi- 
dents themselves.  It  may  be,  as  advocated 
by  many  as  to  telegraphs,  that  the  govern- 
ment will  at  some  day  assume  the  function 
of  furnishing  all  such  service  to  the  public. 
Telephone  lines  must  be  placed  In  the  high- 
ways. It  is  the  only  practicable  place  to  put 
them.  The  only  question  is  whether  a  new 
right  to  do  so  must  be  acquired  from  the  own- 
ers of  property  abutting  on  the  highways. 

We  are  not  unmindful  that  private  property 
cannot  be  taken  for  a  public  use  without  com- 
pensation, however  Important  that  public  use 
is.  We  are  not  forgetful  of  the  fact  that  care 
should  be  taken  that,  in  the  popular  zeal  for 
modern  public  improvements,  the  burden  of 
furnishing  these  Improvements  should  not  be 
shifted  from  the  public,  and  Imposed  upon 
any  particoUr  class  of  individuals.  But  view- 
ing, as  we  do,  highways  as  being  designed  as 
public  avenues  of  travel,  traffic,  and  com- 
munication, the  use  of  which  is  not  necessari- 
ly limited  to  travel  and  the  transportation  of 
property  in  moving  vehicles,  but  extends  as 
well  to  communication  by  the  transmission 
of  intelligence,  it  seems  to  us  that  such  a  use 
of  a  highway  is  within  the  general  purpose 
for  which  highways  are  designed,  and,  witliin 
the  limitations  which  we  have  suggested,  does 
not  Impose  an  additional  servitude  upon  the 
land;  in  short,  ttiat  it  is  merely  a  newly-dis- 
covered method  of  using  the  old  public  ease- 
ment. 

We  have  thus  far  referred  to  the  appropria- 
tion of  highways  for  telegraphs  and  for  tele- 
phones as  if  both  stood  on  the  same  ground, 
and  involved  the  same  principle.  But  the 
only  question  before  us  is  whether  a  telephone 
line  imposes  an  additional  servitude  on  a 
highway;  and  the  decision  of  the  court  must 
be  deemed  to  be  confined  to  that  question, 
leaving  the  question  as  to  telegraph  llnes'  to 
be  authoritatively  decided  when  it  is  present- 
ed and  argued,  so  that,  if  there  be  any  dis- 
tinction between  the  two,  an  opportunity  may 
be  given  to  point  it  out.    Order  affirmed. 

ST.^KT,  C.  J.  I  dissent  The  locus  In  quo 
in  this  case  Is  a  country  highway,  the  title  in 
fee  of  which,  subject  to  the  public  easement,  la 


In  the  appellant.  The  respondent  Is  a  cotpon- 
tion  of  this  state,  and,  as  such,  authorized  to 
erect  and  maintain  telephone  exchanges  and 
lines.  It  lias  constructed  and  operates  sach  a 
line  between  the  cities  of  Minneapolis  and  St 
Cloud,  and  in  so  doing,  without  the  consent 
and  against  the  protest  of  the  appellant  it 
entered  upon  the  highway  in  question,  and 
erected  and  now  maintains  poles,  planted  In 
the  soif  thereof,  and  upon  them  stretched  tlie 
wires  used  for  its  telephone  line.  The  re- 
spondent claims  the  right  to  so  erect  and 
maintain  the  poles  and  wires  in  this  highwa; 
without  compensation  to  appellant,  by  virtue 
of  legislative  authority.  Gen.  St  ISM,  i 
2641.  Whether  or  not  his  claim  is  valid  de- 
pends upon  what  answer  shall  be  given  to 
the  question,  is  the  erection  and  maintenance, 
under  legislative  authority,  of  poles  and  wires 
in  a  rural  highway,  for  a  telephone  line,  an 
additional  servitude,  for  which  the  abutting 
landowner  is  entitled  to  compensation?  An 
answer  to  this  question  involves  a  considera- 
tion of  the  purposes  for  which  a  highway  in 
the  country,  in  this  state,  is  acquired.  Is  the 
right  to  establish  and  operate  telephone  lines 
therein,  under  legislative  authority.  Included 
by  implication  In  such  purposes?  If  such  use 
of  the  highway  is  outside  of  the  scope  of  tlie 
public  easement  therein,  then  it  Is  an  addi- 
tional servitude,  for  which  the  owner  of  the 
soil  has  never  been  compensated,  and  the  leg- 
islature cannot  authorize  such  use  except  up- 
on condition  that  compensation  be  made  ta 
the  owner.  A  highway  primarily  Is  simplf 
a  public  easement  or  servitude,  for  travel  and 
passage  of  persons,  animals,  and  things,  car- 
rying with  it  as  an  incident  the  right  of  the 
public  to  use  the  soil,  for  the  purpose  of  tlie 
repair  and  improvement  of  the  way,  and,  in 
cities  and  populous  places,  the  further  riglit 
to  use  the  street  for  the  more  general  purposes 
of  sewerage,  the  distributicm  of  water  and 
light  and  the  furtherance  of  public  health, 
safety,  and  convenience.  The  owner  of  the 
land  over  which  the  highway  passes  retains 
the  fee  thereof  and  all  rights  of  property 
therein  not  incompatible  with  the  public  ease- 
ment therein,  as  here  defined.  2  Dill.  Mun. 
Corp.  t  688;   Ang.  &  D.  Bighw.  S  301. 

While  the  fundamental  idea  of  a  highway 
is  that  it  is  for  public  travel,  yet  the  purposes 
for  which  it  was  acquired  wee  not  limited  to 
travel  and  passage  in  the  then  known  vehi- 
cles and  methods,  for  all  new  vehicles  and 
methods  of  travel  thereon,  which  are  not  In- 
consistent with  the  safe  and  practical  use  of 
the  highway  for  travel  in  the  ordinary  meth- 
ods, are  included  in  the  public  easement  Ac- 
cordingly, it  has  been  held  by  nearly  all  re- 
cent authorities  that  the  operation  of  a  street 
railway  for  the  transportation  of  persons  on- 
ly, whether  the  motive  power  Is  animal  or 
mechanical,  including-  electricity,  with  tbe 
necessary  poles  and  wires  to  communicate 
the  power  to  the  car  or  vehicle  to  be  moved,  is 
not  an  additional  servitude.  Taggart  v.  Hall- 
way Co.,  10  R.  I.  068,  19  AU.  320;   Halsey  v. 
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Railway  Co..  47  N.  J.  Eq.  3S0,  20  Atl.  859. 
The  autborlties,  in  reference  to  such  street 
railways,  proceed  upon  tlie  basis  that  such 
new  use  of  the  street  is  similar  to  that  for 
which  the  street  was  originally  acquired;   or, 
in  other  words.  It  Is  merely  a  newly-discov- 
ered method  of  exercising  the  old  public  ease- 
ment, for  travel  and  passage  of  persons  and 
things  along  the  public  street     This  princi- 
ple has  been  extended,  by  a  limited  number 
of  adjudged  cases,  to  the  erection  and  use  of 
telephone  and  telegraph  poles  and  wires  ia 
the  streets,  for  the  purpose  of  transmitting  1p- 
teiligence.    The  analogy,  however,  between  a 
telephone  line  and  the  purposes  for  which  a 
country  highway  is  acquired  is  remote,  if  not 
fanciful;  and  it  is  safe  to  say  that  such  use 
of  the  highway  was  not  within  the  contem- 
plation of  the  parties  when  the  damages  for 
the  public  easement  were  assessed  or  the 
ri«;ht  of  passage  dedicated.    The  use  of  the 
liighway  for  a  telephone  line  Is  essentially 
distinct  from  its  use  for  travel.    The  right 
of  tlie  public  in  the  ordinary  highway  Is  to 
pass  along  upon  it,  not  to  remain  stationary; 
and  it  would  be  just  as  reasonable  to  claim 
that  towers  erected  In  the  highway  for  the 
purpose  of  transmitting  Intelligence  by  sig- 
nal-ligbts  were  not  an  additional  servitude  as 
to  make  such  a  claim  for  telephone  poles.     In 
each  case  there  would  tie  an  exclusive  use 
and  possession  of  a  portion  of  the  highway, 
in  no  manner  connected  with  the  movement 
of  vehicles  or  cars  of  any  kind,  which  cannot 
be  properly  regarded  as  a  new  method  of  ^- 
ercising  the  old  public  easement  for  travel 
and  passage.     The  adjudged  cases  upon  this 
subject  are  conflicting,  but  the  later  cases  and 
the  weight  of  authority  sustain  the  doctrine 
tliat  a  telegraph  or  telephone  line  along  the 
liigbway,  where  the  fee  thereof  is  in  the  abut- 
ting owner,  is  foreign  to  its  use,  and  an  addl- 
Uooal  sen'itude,  for  which  ^uch  owner  Is  en- 
titled to  compensation;   and  that  the  legisla- 
tare  cannot  authorize  the  imposition  of  such 
servitude   without  also   providing   for   such 
roropensation.     Willis  t.  Telephone  Co.,  37 
Minn.  347,  34  N.  W.  337;    Telegraph  Co.  v. 
Bamett,  107  111.  507;    Broome  v.  Telephone 
Co.,  42  N.  J.  £q.  141.  7  Atl.  851;   Telegraph 
Co.  V.  WiUiams,  86  Va.  0)6,  11   a  E.  10«: 
Stowers  v.  Cable  Co.,  68  Miss.  559,  9  South. 
S-VS;  Telephone  Co.  v.  Mackenzie.  74  Md.  36, 
21  AtL  690,  and  28  Am.  St.  Rep.  229,  and 
notes;    Cable   Ca   v.    Irvine.    49   Fed.    113; 
Lewis,  Em.  Dom.  |  131;    Eels  v.  Telegraph 
Co.,  143  N.  Y.  133,  38  N.   E.  202;    Elliott, 
Roads  &  S.  534;  Tied.  Mun.  Corp.  |  297.    The 
opposite  doctrine  is   held  In   the  following 
cases,  by  a  divided  court,  except  in  the  last 
case  cited,  and  in  that  one  the  fee  was  in  the 
pnbiic:    Pierce  v.  Drew,  136  Mass.  75;  .Tulia 
Building  Ass'n  ▼.  Bell  Telephone  Co.,  88  Mo. 
258;   People  v.  Eaton  (Mich.)  59  N.  W.  145; 
Irwin  T.  Telephone  Co.,  37  La.  Ann.  63.     In 
the  first  two  cases  the  dissenting  opinions  are 
(0  vigorous  as  to  largely  neutralize  the  de- 
<i«Ioos  as  authorities  outside  of  the  jurisdic- 


tion of  the  court  announcing  them.  The  lat- 
est decision  upon  this  question  is  that  of  the 
New  York  court  of  appeals  in  the  case  of 
Eels  V.  Telegraph  Co.,  which  was  In  all  sub- 
stantial particulars  similar  to  the  one  at  bar. 
It  ably  discusses  the  question  on  principle, 
and  reaches  the  unanimous  conclusion  that 
the  occupation  of  a  rural  highway  by  a  tele- 
graph and  telephone  company  for  the  erection 
of  its  poles  is  an  additional  servitude^  for 
which  the  owner  of  tlie  fee  is  entitled  to  com- 
pensation. 

I  am  of  the  opinion,  upon  both  principle 
and  authority,  that  the  planting  of  telephone 
posts  upon  a  public  highway  in  the  country, 
the  fee  whereof  Is  in  the  abutting  owner,  is 
an  additional  servitude,  an  appropriation  of 
private  property,  and  unlawful  as  to  such 
owner,  unless  the  right  to  do  so  is  acquired  by 
conti-act  or  condemnation.  In  reaching  this 
conclusion,  I  am  not  unmindful  of  the  fact 
that  the  use  of  the  telephone  Is  a  beneficial 
and  public  use;  but  private  property  cannot 
be  taken  for  public  use  without  compensation 
first  paid  or  secured,  no  matter  how  small  its 
value.  This  is  the  constitutional  right  of  the 
humblest  individual,  which  must  not  be  lost 
sight  of  in  our  enthusiasm  over  the  public 
benefits  conferred  by  the  telegraph  and  tele- 
phone, or  in  our  desire  to  promote  the  public 
welfare. 

BUCK,  J.  I  also  dissent  from  the  opmion 
of  the  majority  of  the  court,  and,  while  it  is 
perhaps  unnecessary  for  me  to  say  anything 
in  addition  to  what  Is  said  by  the  Chief  Jus- 
tice, yet  the  importance  of  the  question  In- 
volved may  justify  me  in  stating  my  own 
views  on  the  subject  There  are  several 
methods  by  which  a  highway  may  be  estab- 
lished; for  instance,  by  condemnation,  dedi- 
cation, and  by  prescription.  In  the  case  of 
condemnation,  damages  are  usually  assessed 
by  way  of  compensation  for  the  injury  sus- 
tained. But,  in  case  of  dedication  and  pre- 
scription, damages  are  not  assessed,  although 
In  law  all  of  these  methods  are  equally  eftect- 
ive.  Yet,  when,  as  in  cases  of  prescription 
where  a  man's  property  Is  secured  for  public 
use  without  compensation,  there  should  not 
be  added  to  sruch  property  a  greater  burden 
than  was  contemplated  by  the  owner  when 
be  suffered  his  rights  in  the  premises  to 
become  inferior  to  those  of  the  public.  It 
Is  a  well-established  rule  of  law  that  the 
owner  of  land  burdened  with  a  highway  has 
all  of  the  rights  of  the  soil  not  Inconsistent 
with  its  use  for  public  purposes  and  for 
which  It  was  originally  established.  The 
title  to  the  soil  remains  in  the  owner,  and 
any  interference  with  it  by  any  one  to  the 
injury  of  the  owner,  and  not  consistent  with 
the  purpose  for  which  It  was  originally  es- 
tablished, renders  the  person  so  interfering 
liable  In  damages.  The  constitutional  pro- 
vision, 80  familiar  to  all,  that  private  prop- 
erty shall  not  be  taken  for  public  use  with- 
out Juet  compensation  first  paid  or  secured, 


Digitized  by 


Uoogle 


116 


NORTHWESTERN  REPORTER.  Vol.  (3. 


(^inn. 


ought  to  stand  as  a  contlnnal  barrier  against 
all  wrongful  encroachments  upon  private 
rights.  The  aggregate  of  the  private  rights 
injuriously  affected  by  the  majority  opinion 
In  this  state  is  very  great,  posdbly  greater 
that  those  which  will  be  benefited  by  the  re- 
sult of  tliat  opinion.  The  owners  of  urban, 
suburban,  and  rural  property  are  very  nu- 
merous, and  must  necessarily  be  thus  seri- 
ously affected  in  many  Instances.  Now,  a 
public  highway  is  established  for  an  uninter- 
rupted passage  for  animals  and  vehicles,  and 
to  allow  persons  to  pass  and  repass,  to  go 
and  return,  at  their  pleasure,  and  without  in- 
terruption. It  ia  an  easement  which  the 
puUic  have  in  the  land,  with  the  incidental 
right  on  the  part  of  the  public  authorities  to 
Iceep  it  in  repair.  The  damages  are  accept- 
ed by  the  owner  with  the  understanding  that 
It  is  for  this  purpose  that  the  highway  is  es- 
tablished. Or,  if  the  highway  is  established 
by  dedication  or  user,  the  same  implication 
would  arl8&  Now,  is  the  erection  of  tele- 
phone poles  in  a  street  or  lilghway,  with  Its 
numerous  wires  connecting  the  poles  uiwn 
crossbars,  an  entlrdy  new  use  of  the  high- 
way, and  an  additional  burden  to  the  owner, 
for  which  additional  compensation  should  be 
provided,  or  Is  it  a  mere  modlflcatlon  of  the 
public  servitude?  If  it  is  a  change  wholly 
foreign  to  the  ordinary  purposes  of  a  high- 
way, then  the  adjoining  owner  is  entitled  to 
compensation. 

DlUcm  on  Municipal  Corporations  (volume 
2,  {  678a)  says:  "On  the  whole,  the  safer 
and  sounder  view  is  that  such  use  of  the 
street  or  highway,  attended,  as  it  may  be, 
especially  in  dtles,  with  serious  damages 
and  inconvenience  to  the  abutting  owner.  Is 
not  a  street  or  lilghway  use  proper,  and 
hence  entitles  such  owner  to  compensation 
for  such  use,  and  for  any  actual  injury  to 
his  property  caused  by  poles  and  lines  of 
wires  placed  in  front  thereof."  In  the  pre- 
vailing opinion  In  this  case  it  is  said  that, 
"If  there  Is  any  one  fact  established  in  the 
history  of  society  and  of  the  law  itself,  it  is 
that  the  mode  of  exercising  this  easement  Is 
fxiMinsive,  developing,  and  growing  as  civil- 
ization advances."  If  by  this  is  meant  that 
certain  changed  conditions  may  arise  which, 
for  the  first  time,  demand  the  application 
of  the  common  law  to  such  changed  condi- 
tions, the  statement  may  l>e  correct;  but  the 
law  itself  always  existed,  although  it  may 
never  before  have  been  applied  cr  called  Into 
actual  operation,  and  especially  so  as  to  es- 
tablish a  precedent  Public  sentiment  may 
change,  and  the  onward  spirit  of  the  times 
demand  that  It  shall  have  Its  way,  but  the 
well-established  principles  of  the  common 
law  ace  unchangeable,  and  the  private  right 
which  existed  50,  100  or  1,000  years  ago 
should  now  be  as  sacred  and  inviolate  as 
then.  The  current  of  public  sentiment,  chan- 
ging tbongb  it  may,  does  not  create  new 
rights;  and  while  it  does,  step  by  step.  In- 
sidiously attempt  to  appropriate  private  prop- 


erty for  new  uses,  it  should  not  be  gractel 
success,  under  the  guise  of  great  public  beoe- 
fit,  to  the  injury  of  the  individual.  An<i 
while  we  speak  of  private  or  Individoai 
rights  in  this  case,  where  only  one  indi- 
vidual's rights  are  to  be  determined,  yet  b 
a  broader  sense,  a  great  body  of  the  public 
may  l>e  seriously  affected  by  it.  and  who  are 
remediless  under  the  rule  laid  down  in  th; 
maj(»'ity  opinion. 

Now,  a  new  use,  even  if  benefldal  to  tbe 
public,  does  not  necessarily  create  a  new 
right  as  against  the  owner  of  tbe  land.  Tlie 
primary  question  is,  does  it  constitate  an  es- 
sential change,  so  as  to  create  an  additloca! 
burden?  If  so,  then  It  is  immaterial  bov 
beneficial  the  new  and  improved  methods  cf 
public  travel  or  the  transmission  of  Intell.- 
gence  by  telegraph  or  telephone,  or  wheth- 
er the  business  is  to  be  conducted  under 
public  control.  It  is  also  quite  immatcrhl 
that  the  erection  of  these  telepbone  p(d«s 
was  authorized  by  a  legislative  enactment. 
It  needs  sometlting  more  than  a  leglslatiTc 
consent  to  deprive  a  man  of  his  iiropertv  '?r 
prevent  his  absolute  control  of  It  Tbe  state 
itself  wonld  have  Just  as  much  right  m 
erect  telephone  poles  hi  the  highway  as  tp 
authorise  any  corporation  or  private  person 
to  do  so,  and  in  neither  case  should  it  be 
permitted  w.. — >ut  compensation.  Such  a 
appropriating  of  the  streets  is  destructive  of 
the  ordinary  use  as  public  ways,  and  In- 
consistent with  the  purpose  for  whicb  they 
were  originally  established.  In  the  case  of 
Eels  V.  Telegraph  Co.,  143  N.  Y.  133.  3S  N 
E.  202,  Justice  Peckham,  speaking  of  certalr 
prior  decisions  of  the  New  York  circuit  conn 
of  appeals,  said:  "They  show  that  the  pri- 
mary or  fundamental  Idea  of  a  hlebway  is 
that  it  is  a  place  for  uninterrupted  pasap 
by  men,  animals,  and  vehicles,  and  a  pUre 
by  which  to  afford  light,  air,  and-  access  :? 
the  property  of  the  abutting  owners,  who 
in  this  respect  enjoy  a  greater  Interest  in  tbe 
street  than  the  general  public,  even  tbongli 
this  land  stops  with  the  exterior  lines  of  t]» 
street.  It  is  not  a  place  which  can  be  per- 
manently and  exclusively  appropriated  to  the 
use  of  any  person  or  corporation,  no  mattef 
what  the  business  or  object  of  the  latter 
may  be.  It  was  because  the  hlgh'way  wa» 
permanently  and  to  some  extent  exclusivelr 
appropriated  by  the  elevated  railroads  tha: 
It  was  held  that  their  erection  without  the 
consent  of  abutting  owners  was  Illegal.* 
This  was  said  of  the  streets  in  New  Yoit 
City,  where  the  title  of  the  streets  la  In  the 
city.  It  seems  to  me  that  this  mle  can  be 
applied  in  this  state  with  much  greater  force 
where  the  fee  in  tbe  street  Is  in  the  abutting 
owner.  OThe  principle  announced  in  tbe  ma- 
jority opinion  would,  of  course,  apply  to  our 
large  and  populous  cities,  as  well  as  to  rura: 
property.  It  is  a  well-known  fact  that  tbe 
streets  In  our  cities  are  Ihied  with  tbc«« 
telegraph  and  telephone  poles,  covered  with 
crossbars,  and  stnmg  with  numerous  wl-«.«. 
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making  these  erecdons  In  some  respects  dan- 
gerous, and  interfering  with  the  free  and  con- 
Teulent  use  of  the  property.  If  one  person 
or  company  can  do  this,  another  one  may 
do  the  same.  The  mere  fact  that  the  owner 
may  liare  access  to  his  abutting  property  be- 
cause there  is  a  sufSdent  space  left  between 
those  poles  for  him  to  pass  is  certainly  a 
poor  Justification  for  creating  an  additional 
burden  upon  his  property,  without  giving  him 
any  remedy  for  damages.  In  large  cities 
these  numerous  erections  may  exclude  light 
and  air,  besides  being  an  inconvenience  In 
the  use  of  the  street,  and  a  nuisance  in  sev- 
eral other  respects.  And  the  erections  are 
not  to  be  temporary,  but  permanent,  continu- 
ous, and  occluding  the  use  by  the  public  of 
that  portion  of  the  highway  occupied  by  them. 
Such  an  exclusive  use  of  a  portion  of  the 
highway,  whether  old  or  new,  it  seems  to 
me.  Is  not  Indnded  within  the  public  high- 
way easement  If  telegraph  and  telephone 
poles  2  feet  in  diameter,  and  30  or  40  feet 
blgrb,  covered  with  crossbars  and  numerous 
wires  strung  from  one  pole  to  another,  erect- 
ed in  the  highway  in  front  of  a  man's  resl- 
lence  or  business  property,  can  be  there  per- 
nanently  maintained,  why  cannot  a  guard 
louse  be  erected  there  also  as  a  permanent 
itructure,  upon  the  ground  that  the  poles  and 
vires  need  protection  against  depredators  or 
njury?  The  erection  of  telegraph  and  tele- 
>hone  poles  is  not  merely  a  new  method  of 
txerclsing  old  rights,  but  the  addition  of  a 
lew  servitude  and  essentially  a  new  burden 
ipon  the  street  Viewed  In  this  light  if  the 
necessities  or  luxuries  of  modem  life  are  need- 
ed, let  those  who  seek  their  enjoyment  and 
leneflt  pay  for  them,  and  not  secure  them  at 
he  expense  of  additional  burdens  Imposed 
ipon  private  property.  It  Is  this  compulsory 
'ieldlng  up  of  private  rights  and  private 
>roperty  to  concentrated  powei'  and  wealth 
a  the  hands  of  the  few,  under  the  demands 
t  a  so-called  "progressive  civilization,"  that 
eeds  Judicial  care  and  Its  conservative  force 
3  see  that  no  new  appropriation  of  lands  not 
mbraced  in  the  original  dedication  or  con- 
enination  shall  be  permitted.  If  the  erec- 
ion  of  telephone  and  telegraph  poles  In  our 
ubiic  streets  and  highways  Is  simply  a  new 
Dd  Improved  method  of  the  use  of  the 
treet,  I  fall  to  see  why  any  legislative  per- 
lisslon  was  necessary,  because  the  telephone 
>i»pany  would  In  such  case  have  the  same 
jfbt  to  the  use  of  the  street  as  any  traveler 
loreon. 

But  suppose  the  right  to  erect  these  elec- 
■ical  lines  was  Included  In  the  original  es- 
Ll>li8hment  of  the  public  streets  and  hlgh- 
'nys;  yet  it  must  be  conceded  that  they  do 
>nstitnte  damages  in  a  greater  or  less  de- 
ree.  and,  in  condemnation  coses,  must  the 
unlcipallties  pay  the  abutting  owner  for 
icb  damages?  By  what  constitutional  pru< 
sion  or  statutory  law  are  municipal  corpora- 
oae  authorized  to  levy  a  tax  to  pay  the  dam- 
;es  for  a  private  individual  or  a  corporatloo 


to  erect  these  poles  and  carry  on  the  tele- 
phone or  telegraph  business?  I  assume  that 
no  such  right  exists,  and  shall  we  not  In  the 
coming  time  be  met  with  this  serious  ques- 
tion of  whether,  upon  the  exercise  of  the 
power  of  eminent  domain  by  condemnation 
proceedings,  the  possible  or  probable  erec- 
tion of  such  poles  will  not  constitute  an  ele- 
ment of  damage,  to  be  assessed  and  paid 
by  the  people  to  the  abutting  owner  before 
his  property  can  be  taken  for  public  use? 
And  In  such  case  will  not  further  complica- 
tions arise  In  case  of  the  vacation  of  the 
streets  or  highways  where  these  erections 
have  been  made?  The  great  weight  of  au- 
thorities Is  against  the  view  of  the  majority 
of  this  court  and  the  late  decisions  of  emi- 
nent courts  are  In  accordance  with  the  views 
which  I  have  endeavored  to  express. 


WESTON  V.  MEYERS  et  al. 
(Supreme  Court  of  Nebraska.  May  4,  1895.) 
Quieting  Title— Pi.bi.diko— Tax  Lien. 
Appellant  In  a  suit  in  equity  alleged  in  bis 
petition  that  be  was  the  owDer  of  certain  real  es- 
tate, and  entitled  to  the  possession  thereof;  that 
appellee  claimed  an  interest  in  said  premises  by 
virtue  of  a  tax  deed;  that  "there  was  no  legal 
and  sufficient  levy  of  the  taxes"  for  which  said 
real  estate  was  sold,  and  on  which  said  tax  deed 
was  based.  He  prayed  that  the  tax  sale  and 
deed,  and  appellee  s  title  by  virtue  thereof,  might 
be  decreed  void;  that  the  title  to  the  real  estate 
might  be  quieted  In,  and  the  possession  of  the 
premises  awarded  to,  appellant.  The  petition 
contained  no  offer  to  pay  appellee  any  sum  the 
court  might  find  he  bad  paid  to  purchase  the  prem- 
ises at  the  tax  sale,  or  for  taxes  subsequently 
paid  on  the  premises.     Bdd: 

(1)  That  the  averment  in  the  petition  that  "there 
was  no  legal  and  sufficient  levy  of  the  taxes"  was 
a  mere  conclusion. 

(2)  That  the  tax  levied  became  b^  virtue  of  the 
statute  a  lien  on  the  real  estate  until  paid,  or  bar- 
red by  law. 

(3)  That  the  appellee,  by  his  purchase  of  the 
real  estate  for  sncfi  taxes,  although  the  sale  was 
an  invalid  one,  became  thereby  subrogated  to  the 
right  of  the  public,  and  this  right  was  a  lien  upon 
the  real  estate  for  the  taxes  paid,  until  paid  or 
barred. 

(4)  That  he  who  asks  equity  must  do  equity, 
and  as  the  appellant  did  not  offer  In  his  petition  to 
pay  the  appellee  whatever  sum  the  court  might 
find  he  had  paid  out  for  the  purchase  of  the  prem- 
ises at  the  tax  sKle,  nor  for  legal  taxes  subse- 
quently paid  on  the  premises,  the  petition  did  not 
state  facts  ectiUing  the  appellant  to  equitable  re- 
lief. 

(Syllabus  by  the  Ciourt) 

Appeal  from  district  conrt  Otoe  county; 
Chapman,  Judge. 

Action  to  quiet  title  by  Addison  E.  Weston 
against  Josephine  Meyers  and  another.  De- 
fendants had  decree,  and  plaintiff  appeals. 
Afl3rmed. 

C.  W.  Seymour,  for  appellant  John  C 
Watson  and  John  A,  Rooney,  for  appellees. 

RAGAN,  O.  This  suit  was  brought  In  the 
name  of  Addison  P.  Weston  to  the  district 
court  of  Otoe  county  against  Josephine  Meyers 
and  her  hnsband.    The  petition  alleged  that 


Digitized  by 


Uoogle 


118 


NORTHWESTERN  REPORTER,  Vol.  63. 


(Seb. 


Weston  tras  the  otrner  of  the  legal  title,  and 
entitled  to  the  Immediate  possession,  of  cer- 
tain described  property  In  the  city  of  Nebras- 
ka City;  that  the  defendant  Josephine  Meyers 
set  up  and  claimed  an  interest  in  and  to  said 
premises  adverse  to  the  Interest  of  Weston; 
that  Meyers  was  the  owner  and  holder  of  a 
certain  pretended  tax  deed  to  the  premises, 
dated  November  27,  1885;  that  said  pretend- 
ed tax  deed  pwports  to  be  based  upon  the 
sale  of  said  premises  for  the  alleged  delin- 
quent taxes  for  the  year  A.  D.  1879;  that  the 
pretended  sale  of  said  premises  for  said  year 
was  wholly  illegal  and  void;  that  the  prem- 
ises were  not  properly  assessed  for  taxes; 
"and  that  there  was  no  legal  and  sufficient 
levy  of  taxes  for  said  year."  The  petition 
then  averred  that  «ild  premises  were  not  of- 
fered at  public  sale  for  the  taxes  for  the  year 
1879;  that  the  treasurer  of  the  county  did  not 
make  a  return  of  his  sale  of  lands  for  taxes 
of  said  year;  that  the  treasurer  did  not  file 
in  the  office  of  the  county  clerk  a  notice  of 
sale  of  lands  for  taxes  for  said  year,  nor  a 
certificate  of  the  advertisement,  verified  by 
affidavit;  that  during  the  years  1880,  1881, 
1883,  1884,  and  1885,  Weston  was  a  resident 
of  the  state  of  Nebraska,  and  that  be  was 
not  served  with  a  personal  notice  before  the 
time  of  redeeming  of  said  tax  sale  expired, 
or  at  any  other  time,  and  that  In  the  year 
1879  he  was  the  owner  of  personal  property 
in  Cass  county,  where  he  then  resided,  out  of 
which  the  taxes  due  from  him  on  said  lands 
could  have  been  collected;  and  that  the  treas- 
urer of  said  Otoe  county  made  no  attempt 
whatever  to  collect  said  taxes  out  of  his  per- 
sonal property.  The  prayer  of  the  petition 
was  that  the  parties  made  defendants  might 
be  compelled  to  show  their  title  to  the  real 
estate,  that  such  title  might  be  determined 
null  and  void,  that  the  pretended  tax  sale  of 
1879  might  be  declared  null  and  void,  that 
the  tax  deed  might  be  set  aside,  and  that  the 
court  should  decree  that  the  parties  made 
defendants  bad  no  estate  in,  or  lien  upon, 
said  premises.  It  is  not  necessary  to  set  out 
the  averments  of  the  answer.  The  district 
court  found  the  Issues  In  favor  of  the  de- 
fendants, and  dismissed  the  petition,  and  the 
case  is  before  us  on  appeal. 

The  district  court  found  specially  that  Wes- 
ton was  not  the  real  party  in  interest  in  this 
action.  The  evidence  on  this  issue  Is  some- 
what unsatisfactory,  but  we  think  It  Is  suf- 
ficient to  support  the  finding  of  the  court; 
and  we  have  no  doubt  whatever  but  that  had 
the  court  seen  fit  to  make  a  special  finding 
that  Weston  did  not  bring,  nor  authorize  the 
bringing  of,  this  suit,  such  special  finding 
would  have  abundant  support  from  the  evi- 
dence In  the  record.  It  is  not  necessary  to 
quote  this  evidence,  but  it  establishes  the  fact 
that  Weston  did  not  brtaig,  nor  authorize  the 
bringing  of,  this  action.  He  did  not  employ 
or  pay  counsel  who  brought  It  The  suit  ap- 
pears to  be  a  speculative  one  instituted  by  a 
real-estate  agent  of  Nebraska  City. 


The  district  court  also  found  specially  that 
there  was  no  equity  in  the  petition  filed  in 
this  case,  and  we  think  the  district  court  wag 
right  in  this  finding.  It  will  be  observed  tliat 
this  Is  a  petition  in  equity.  In  which  It  is  al- 
leged that  appellant  owns  certain  real  estate; 
that  this  real  estate  Is  in  the  possession  of 
the  appellees,  who  claim  an  adverse  titie  or 
interest  therein;  that  the  Interest  and  claim 
of  appellees  is  based  In  part  upon  a  sale  of 
real  estate  for  the  taxes  for  the  year  1879, 
and  a  tax  deed  issued  in  pursuance  of  sncb 
sale.  The  allegation  in  the  petition  that  "the 
premises  were  not  properly  assessed  for  taxes, 
and  that  there  was  no  legal  and  sufficient 
levy  of  taxes  for  said  year,"  is  a  mere  condu- 
slon.  The  petition  sufficiently  shows  that  a 
tax  was  levied  upon  this  real  estate  for  public 
purposes,  and,  having  been  levied.  It  became. 
by  virtue  of  the  law,  a  Hen  on  the  real  estate, 
until  paid,  or  until  barred  by  the  statute. 
The  sale  made  of  this  real  estate  for  the  taxes 
for  the  year  1879  may  have  been,  and  prob- 
ably was,  invalid,  and  the  deed  may  have 
been,  and  probably  was,  void;  but  the  pur- 
chaser of  this  real  estate  at  such  tax  sale, 
although  the  same  was  an  invalid  one,  be- 
came subrogated  to  the  rights  of  the  public 
by  his  purchase,  and  that  right,  as  already 
seen,  was  a  lien  Tipon  the  real  estate  for  tbe 
amount  of  the  taxes  paid,  until  paid  or  barred. 
The  petition  In  this  case  does  not  offer  to 
pay  the  taxes  paid  at  this  sale  or  subsequent- 
ly. On  the  contrary  the  prayer  Is  that  the 
tax  levy,  the  sale,  and  the  deed  may  all  be 
decreed  void,  and  the  titie  and  possession  of 
the  premises  may  be  decreed  to  be  In  the  ap- 
pellant, free  from  any  lien  for  any  such  taxes. 
In  Loney  v.  Courtnay,  24  Neb.  580,  39  N.  W. 
616,  Loney  had  executed  a  mortgage  upon 
certain  real  estate.  There  had  lieen  a  fore- 
closure, or  attempted  foreclosure,  of  this  mort- 
gage, a  sale  of  the  real  estate,  and  a  sheriff's 
deed  executed  in  pursuance  of  such  foreclo- 
sure and  sale.  For  reasons  not  necessary  to 
set  out  here,  the  proceedings  and  the  decree 
foreclosing  this  mortgage  were  void.  Loney 
then  brought  his  action  in  equity  to  cancel 
tbe  deed  made  by  the  sheriff,  as  a  cloud  upon 
his  titie,  and  in  the  petition  he  made  no  offer 
to  pay  what  was  equitably  due  the  parties 
made  defendants  upon  the  mortgage.  Tbe 
court  below  entered  a  decree  in  favor  of  Lo- 
ney, canceling  the  sherifC's  deed.  On  appeal 
this  court  said:  "In  the  case  under  consid- 
eration the  mortgage  was  given  to  secure  a 
bona  fide  debt.  This  debt,  to  the  extent  of 
the  purchase  price  of  the  land,  under  the  de- 
cree, has  not  been  paid,  if  the  deed  In  ques- 
tion is  declared  void.  The  plaintiff,  however, 
Ignores  this  demand.  He  makes  no  effort  to 
pay  what  is  equitably  due  the  defendants  up- 
on the  mortgage,  and  therefore  Is  askin;;  (or 
equitable  relief  without  offering  to  do  equity." 
And  the  decree  of  the  district  court  was  re- 
versed. To  the  same  effect,  see  Morrison  v. 
Hershiie,  32  Iowa,  271.  If  the  appellant  was 
the  owner  of  tbe  legal  titie  to  the  premises 
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In  Gontrorersy,  and  -entitled  to  tlieir  posses- 
sion, he  had  the  right  to  put  his  title  on  trial 
before  a  la^r  judge  and  a  Jury,  but  when  he 
tnrolceB  the  court  (or  equitable  relief  be  must 
offer  himself  to  do  equity.  And  since  he  did 
not  offer  in  the  petition  to  pay  to  the  appel- 
lees whatever  sum  the  court  might  find  they 
bad  paid  out  In  the  purchasing  of  these  prem- 
ises at  the  tax  sale  made  thereof  for  taxes 
which  were  a  lien  on  the  premises,  and  taxes 
subsequently  paid  that  were  a  lien  upon  said 
premises,  the  petition  stated  no  ground  for 
equitable  relief,  and  the  deci'ee  of  the  district 
court  was  correct  Its  Judgment  is  accord- 
ingly affirmed. 


GREEN  T.  HALL  et  al. 

(Supreme  Court  of  Nebraslia.     May  4,  1895.) 

Assumption  or  Mortoaoe— Aoreehekt— Defi- 
ciE>XT  Judgment. 

1.  Ad  alleged  agreement  to  pay  an  existing 
mortgage,  as  part  of  the  consideration  for  the  con- 
veyance of  mortgaged  premises,  is  not  established 
by  recitations  in  the  deed  of  conveyance  that 
such  deed  is  subject  to  said  mortgage,  nor  a  mere 
recitation  tliat  said  mortgage  is  part  of  the  consid- 
eration or  purchase  price. 

2.  A  binding  assumptioD  of  the  paymeitt  of 
•  mortgage  by  the  grantee  is  a  deed  which  merely 
recites  the  existence  of  such  mortgage  on  the 
premises  conveyed,  and  that  such  mortgage  is  a 
part  of  the  consideration  or  purchase  price,  cannot 
be  established  by  proof  that,  lubseqnent  to  the  ex- 
ecution of  sucb  deed,  the  grantee  therein  named, 
orally,  and  withont  consideration,  promised  the 
mortgagee  that  be  would  par  audi  mortgage. 

3.  To  entitle  the  holder  of  a  mortgage  to  a  de- 
ficiency judgment  against  a  purchaser  of  the 
premises  mortgaged,  the  proofs  mnst  be  such  as 
would  enable  sucb  mortgagee  to  maintain  against 
such  purchaser  an  action  for  the  aiAonnt  secured 
by  said  mortgage. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Douglas  county; 
Davis,  Judge. 

Action  by  Duff  Green  against  George  W. 
Hall,  Victor  H.  Coffman,  Edwin  H.  Sherwood, 
and  others  to  foreclose  a  mortgage.  From  a 
deficiency  judgment  against  defendants  Sher- 
wood and  CoSman.  they  appeal.     Reversed. 

E.  W.  Simeial,  for  appellants.  Kennedy, 
Gill>ert  &  Anderson,  for  appellee. 

RYAN,  C.  This  action  was  brought  in  tbe 
district  court  of  Douglas  county  for  the  fore- 
closure of  a  mortgage  made  February  28, 
1888,  by  tbe  defendants,  George  W.  Hall  and 
Helen  M.  Hall,  to  plaintiff,  securing  payment 
of  the  sum  of  $6,(XX),  due  in  five  years  from 
said  date,  which  debt  was  evidenced  by  two 
promissory  notes,  one  for  $4,000,  and  the  oth- 
er for  $2,000.  On  March  28,  1880,  George 
W.  Hall  and  his  wife  conveyed  the  mort- 
gaged premises  to  Victor  H.  Coffman.  This 
deed  was  by  its  terms  pubject  to  the  above- 
described  mortgage,  which  mortgage  was  ex- 
pressly excepted  from  the  covenants  of  war- 
ranty. On  the  14th  day  of  October,  1889,  Vic- 
tor H.  Coffman,  bis  wife  Joining,  conveyed 
the  mortgaged  premises  to  Arvilla  AUyn. 
This  deed  was  made  expressly  subject  to  the 


above  mortgage.  On  February  20,  1890,  Ar- 
villa AUyn  and  her  husband  reconveyed  tbe 
mortgaged  property  to  Victor  H.  Coffman,  as 
expressed  in  their  deed,  subject  to  the  mort- 
gage thereon.  On  the  1st  day  of  April,  1890, 
Victor  H.  Coffman  and  his  wife  conveyed  the 
said  real  property  to  Edwin  H.  Sherwood, 
likewise  subject  to  the  mortgage  above  de- 
scribed; and  in  the  deed  of  conveyance  it 
was  further  recited  that  "the  said  mortgage 
was  part  of  the  above-mentioned  considera- 
tion or  the  purchase  price  [$16,000]."  In  the 
above-mentioned  petition  for  a  foreclosure,  tbe 
aforesaid  conveyances  were  Identified  in  very 
general  terms,  following  which  descriptions 
the  averments  were  as  follows:  "Iliat  each  of 
said  deeds,  in  express  terms,  Is  made  subject 
to  said  mortgage  of  $6,000,  and  said  mort- 
gage debt  is  charged  upon  the  purchase  mon- 
ey in  each  deed  as  a  part  thereof,  and  said 
mortgage  is  expressly  executed  [probably  "ex- 
cepted"] in  the  covenant  of  warranty  in  each 
deed,  and  each  grantee  assumes  and  agrees  to 
pay  said  mortgage  debt,  and  indemnify  bis 
grantor  against  the  same.  •  •  •  Tliat 
there  is  now  due  from  said  (3eorge  W.  Hall 
and  bis  said  grantees  on  said  notes  and  mort- 
gage the  sum  of  $6,000,  with  interest  payable 
annually,  at  the  rate  of  8  per  cent  per  an- 
num." Following  the  prayer  for  a  foreclosure 
and  a  sale  thereunder  for  satisfaction  of  the 
amount  secured  by  the  mortgage,  there  was 
this  language:  "That  on  the  coming  hi  of  the 
report  of  such  sale,  the  court  find  a  balance 
of  tbe  mortgage  debt  remaining  unsatisfied. 
The  court  decree,  adjudge,  and  direct  the  pay- 
ment thereof  by  said  George  W.  Hall  and  his 
said  grantees,  viz.  Edwin  H.  Sherwood,  Vic- 
tor H.  Coffman,  and  Arvilla  Allyn,  according 
to  their  respective  legal  liability,"  etc.  There 
was  a  foreclosure  and  sale,  from  which  there 
were  net  proceeds  sufficient  to  justify  the  ap- 
plication on  the  amount  found  due  upon  a 
confirmation  of  such  credits  as  left  a  deficien- 
cy of  $3,578.10,  for  which  Edwin  H.  Sher- 
wood, Vlctw  H.  Coffman,  and  Arvilla  Allyn 
were  held  liable,  as  recited  in  the  decree,  "up- 
on the  promissory  notes  set  forth  in  the  peti- 
tion." From  this  deficiency  judgment  Sher- 
wood and  Coffman  alone  appeal. 

The  appellee  confidently  relies  upon  the  case 
of  Rocliwell  V.  Bank,  31  Neb.  128,  47  N.  W. 
641,  to  sustain  the  personal  Judgment  render- 
ed against  the  appellants.  In  the  case  cited, 
the  Rockwells  mortgaged  to  the  bank  certain 
real  property,  which  they  afterwards  con- 
veyed to  Isaac  Tebury.  A  foreclosure  was 
subsequently  decreed  in  favor  of  the  bank, 
and  the  mortgaged  property  sold,  leaving  un- 
paid a  deficiency,  for  which  the  district  court 
refused  to  enter  judgmeut  against  Tebury. 
though  Judgment  therefor  was  duly  rendered 
against  the  Rockwells,  by  whom,  on  that  ac- 
count, error  proceedings  were  prosecuted  to 
this  court  On  the  subject  of  Tebury's  liabili- 
ty the  language  of  the  opinion  was  as  follows: 
"Austin  Rockwell  and  Isaac  Tebury  were  the 
only  persons  who  gave  testimony  as  to  the 
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terms  of  the  agreement  for  the  sale  of  the  lot 
The  testimony  of  these  witnesses  agrees  that 
the  purchaBe  price  was  $2,500;  that  Tebury 
only  paid  the  RockweUs  $300;  that  he  never 
agreed  to  pay  the  balance  of  the  considera- 
tion to  them,  and  gave  no  obligation  for  the 
remainder  of  the  contract  price.  Tebury 
knew  of  the  existence  of  the  mortgage  for  $2,- 
200,  held  by  the  bank  when  the  sale  was 
made;  and,  after  obtaining  the  deed,  he  paid 
three  Installments  of  interest  on  the  lien.  Aus- 
tin Rockwell  also  testified  that  Tebury  agreed 
to  pay  the  amount  due  the  bank  on  the  mort- 
gage. This  testimony  Is  not  overcome  by  the 
evidence  of  Tebury.  •  •  •  He  makes  no 
claim  in  his  testimony  that  he  only  bought 
the  Rockwells'  equity  of  redemption,  but  ad- 
mits that  he  was  to  pay  $2,500  for  the  proper- 
ty; that  he  only  paid  $300  on  the  same;  and 
that  the  mortgagee  holds  the  balance.  The 
testimony  establishes  beyond  any  question 
tli.qt  Tebury  retained  part  of  the  purchase 
IiHce  to  pay  the  $2,200  Incumbrance.  He 
thereby  made  the  mortgage  debt  his  own, 
and  Is  therefore  personally  liable  with  the 
RockweUs  for  the  amount  of  the  deficiency 
remaining  after  the  foreclosure  of  the  mort- 
gaged premises.  In  Cooper  v.  Foss,  13  Neb. 
515,  19  N.  W.  506,  the  same  doctrine  was 
held  and  applied  by  Chief  Justice  Cobb."  In 
the  answer  of  the  Rockwells  it  was  alleged. 
In  substance,  as  we  learn  from  the  opinion 
abjve  qnoted  from,  "that  on  the  24th  day  of 
March,  1887,  they  sold  and  conveyed  the  lot 
to  Tebury,  who,  as  a  part  of  the  purchase 
price,  assumed  and  agreed  to  pay  the  said 
note  and  mortgage."  In  the  case  at  bar  it  is 
-doubtful  whether  or  not  there  was  an  aver- 
ment of  an  undtftaking  on  the  part  of  Ooff- 
man  or  Sherwood  Independently  of  the  deed 
to  each  of  them.  The  hinguage  which  has  al- 
ready been  quoted,  so  far  as  It  relates  to 
this  subject,  flrst  stated  what  was  believed 
by  the  pleader  to  be  the  legal  effect  of  the 
language  of  the  deeds  described.  By  the  pe- 
tition It  was  charged  that  each  conveyance 
was  made  subject  to  the  existing  mortgage, 
and  that,  by  the  language  of  each  conveyance, 
the  mortgage  debt  was  charged  upon  the  pur- 
chase price  In  each  deed  as  a  part  thereof, 
and  that  said  mortgage  was  expressly  except- 
ed from  the  covenants  of  warranty  in  each 
deed,  and  that  each  grantee  had  assumed 
and  agreed  to  pay  said  mortgage  debt,  and  in- 
demnify bis  grantor  against  the  same.  It  is 
possible  to  construe  the  averment  last  men- 
tioned as  one  Independent  of  the  language  of 
the  deeds  of  conveyance.  There  are  present- 
ed, then,  by  this  petition,  liberally  construed, 
two  questions:  The  one,  of  the  proper  con- 
struction of  the  language  of  the  deeds  In  ques- 
tion; the  other,  a  question  of  fact,  depend- 
ent upon  oral  evidence  for  proof  of  Its  exist- 
ence. There  was  no  conflict  In  the  testimony 
given  orally  that  the  property  was  conveyed 
by  the  Halls  to  V.  H.  Coffman,  subject  to  the 
above  mortgage.  In  exchange  for  other  real 
proper^,  also  Incumbered.    The  consideration 


recited  In  this  deed  to  him,  therefore,  does  not 
materially  aid  us  as  to  the  question  of  con- 
struction presented.  The  deed  from  GaSman 
to  Arvllla  AUyn  and  from  Arvllla  Allyn  back 
to  Coffman  are  scarcely  referred  to,  mucb 
less  explained,  by  the  testimony  adduced. 
The  conveyance  by  Coffman  to  Sherwood  was 
In  consideration  of  other  mortgaged  property 
conveyed  by  Sherwood  to  Coffman.  From  a 
consideration  of  the  deeds,  therefore.  It  can- 
not be  said  or  even  assumed  that  there  was 
devolved  upon  each  grantee  an  obligation  to 
pay  off  the  mortgage  to  Duff  Green.  The 
recitation  In  respect  to  this  Incumbraoce 
found  In  the  deed  from  Coffman  to  Sherwood 
that  It  was  "part  of  the  above  conslderatlMi 
or  the  purchase  price"  cuts  no  special  figure, 
for  that  did  not  constitute  such  an  agreement 
to  pay  the  amount  secured  by  the  mortgage 
to  Green,  the  mortgagee,  that  he  could  have 
obtained  a  personal  Judgment  upon  it  against 
Sherwood;  and  this,  in  legal  effect,  was  what 
was  accomplished  by  the  successful  prayer 
for  a  deficiency  Judgment  to  the  amount  of 
the  balance  of  the  mortgage  remaining  unpaid 
after  a  sale  on  foreclosure.  We  conclude, 
therefore,  that,  upon  consideration  of  the 
terms  of  the  deeds  alone,  there  was  establish- 
ed against  neither  Coffman  nor  Sherwood 
such  a  liability  to  Duff  Green  as  was  enforce- 
able by  a  deficiency  Judgment  against  either 
of  them. 

The  oral  evidence  showed  without  contra- 
diction that  In  fact  the  deeds  upon  which 
Sherwood  and  Coffman  were  held  liable  per- 
sonally were  the  consummations  of  exchanges 
of  what  witnesses  describe  as  equities  of  re- 
demption in  the  properties  conveyed.  In  some 
states  this  term  has  an  obvious  signification, 
and  from  such  states  its  use  has  probably 
been  brought  into  this  state,  where  it  seems 
to  be  employed  to  describe  such  Interest  In 
real  property  as  is  retained  by  the  owner  aft- 
er he  has  mortgaged  it.  Whether  or  not  this 
is  the  general  acceptation  of  this  term  Is  not 
so  Important  as  that  it  was  so  accepted  and 
onderstood  by  the  parties  and  witnesses  la 
this  case.  There  was  no  agreement  that  there 
should  be  an  undertaking  by  any  one  to  pay 
the  mortgage  to  Green.  It  was  understood 
by  all  parties  that  the  property  was  to  be 
taken  simply  subject  to  Green's  mortgage.  la 
fact,  so  far  as  his  rights  were  concerned,  the 
agreements  would  have  been  fully  expressed 
If  nothing  but  quitclaim  deeds  had  been  used, 
for,  in  law,  any  purchaser  of  property  upon 
which  there  is  a  mortgage  duly  recorded  takes 
it  subject  to  such  mortgage.  The  case  of 
Rockwell  V.  Bank,  supra,  therefore,  furnish- 
es no  warrant  for  the  recovery  of  a  deficiency 
judgment  In  this  case.  Indeed,  quite  the  con- 
trary Is  the  tendency  of  the  reasoning  therein. 
Reynolds  v.  Dietz,  39  Neb.  180,  58  N.  W.  89. 

It  was  attempted  by  the  testimony  of  Duff 
Green  to  show  that,  subsequent  to  the  mak- 
ing of  the  deed  to  Coffman  and  that  to  Sher- 
wood, each  of  these  grantees  had  orally  prom- 
ised to  pay  the  amount  secured  b/  the  mort- 
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gage  held  by  Green.  This  naked  promise,  If 
established  by  aufflelent  proof,  was  without 
consideration,  and,  considered  by  Itself,  was 
simply  one  to  answer  for  the  debt  of  another, 
and  therefore,  not  being  In  writing,  was  not 
enforceable. 

The    deficiency    judgment  of  the  district 
court  against  the  appellants  is  reversed. 


PEORIA  MANCF'O  00.  t.  HUFF  et  al. 
(Supreme  Conrt  of  Nebraska.  May  1,  1895.) 
NsaoTiAaui  Ikrtrumkstb — Inikjrsihbkt — Ao- 

COVUODATION  HlKZR — RBTIBW. 

1.  Aa  accommodation  maker  is  one  who  ex- 
ecutes commercial  paper  without  consideration, 
in  order  to  enable  the  payee  or  holder  to  thereby 
obtain  credit 

2.  One  who  executes  a  promissory  note  as 
■nrety  for  another  is  not  an  accommodation 
maker. 

3.  Rule  applied  to  eviUence  in  support  of 
leyeral  signers  claiming  to  be  accommodation 
makers. 

4.  A  judgment  will  not  be  reversed  on  ac- 
iwnut  of  error  in  the  admission  of  evidence  not 
prejudicial  to  the  party  complaining. 

(Syllabus  by  the  Ck>urt) 

Error  to  district  court,  Lancaster  county; 
Strode,  Judga 

Action  on  a  note  by  the  Peoria  Manufactur- 
ing Company  against  E.  T.  Huff,  Frank  P. 
Lawrence,  and  E.  S.  Hawley.  Plaintiff  had 
ludgincnt  against  defendant  Lawrence  only,  on 
which  plaintiff  and  that  defendant  bring  er- 
ror.   Affirmed  In  part,  and  reversed  in  part 

Atklsmm  ft  Dcty,  (or  plaintiff  in  error. 
Davis  *  Hibner,  Field  &  Holmes,  and  J.  B. 
Phllpott,  for  defHidants  in  enor. 

POST,  3.  This  was  an  action  by  the  plain- 
iff  In  error  the  Peoria  Manufacturing  Com- 
MUiy  (hereafter  called  the  "Manufacturing 
>«mpany")  against  F.  P.  Lawrence,  E.  S. 
Jawley,  and  E.  T.  Huff  on  their  Joint  piom- 
sBory  note  for  $2,(X)0,  dated  January  22, 
.891.  doe  00  days  after  date.  The  plaintiff 
^covered  in  the  district  court  for  Lancaster 
wunty  against  Lawrence,  but  there  was  a 
'ordlct  and  judgment  therein  in  favor  of  the 
ither  defendants,  from  which  both  Lawrence 
md  the  manufacturing  company  have  prose- 
'Uted  proceedings  by  petition  In  error  to  this 
«urt  The  defendants  below  answered  sep- 
.rately,  but  alleging  substantially  the  same 
lefenses,  viz.:  (1)  That  the  note  in  suit  was 
xecuted  at  the  instance  and  special  request 
if  the  manufacturing  company,  and  for  no 
■oasideration  whatever,  but  for  the  sole  pur- 
>ose  of  oiabling  said  company  and  payee 
hereof  to  obtain  credit  in  the  city  of  Peoria, 
jid  that  in  consideration  of  the  execution 
f  said  note,  for  the  purpose  aforesaid,  the 
id.yee  thereof  agreed  to  protect  and  keep  the 
lefendants  harmless  on  account  thereof.  (2) 
:tiat  on  the  22d  day  of  January,  1891,  the 
>awrence  Implement  Company,  a  Nebraska 
orporatlon,  whose  principal  place  of  busl- 
less  was  in  the  city  of  Uncoln,  executed  its 


note  in  favor  of  the  plaintiff  tn  the  simi  of 
$2,000,  due  one  day  after  date;  that  said  last- 
mentioned  note  was  delivered  to  and  accept- 
ed by  the  plaintiff  in  full  satisfaction  of  the 
note  sued  on;  that  on  the  9th  day  of  March, 
1891,  an  action  was  commenced  by  the  plain- 
tiff againat  the  implement  company  on  its 
said  note.  In  which  an  order  of  attachment 
was  issued,  and  served  by  the  seizure  of  the 
property  of  the  defendant  therein,  of  the 

value  of  I ;   that  on  the  day  following, 

to  wit,  March  10th,  final  judgmmt  was  en- 
tered in  said  action  against  the  implement 
company  for  the  amount  of  said  note,  accom- 
panied by  an  order  for  the  sale  of  the  prop- 
erty previously  attached  in  satisfaction  there- 
of; that  said  judgmoit  remains  in  full  force, 
and  no  steps  have  been  taken  by  the  plain- 
tiff to  enforce  the  same  by  the  sale  of  the 
attached  property  or  otherwise.  It  is  shown 
by  the  evidence  that  on  and  prior  to  the 
22d  day  of  January,  1891,  said  implement 
company,  of  which  the  defendants  below 
were  ofilcers  (said  Lawrence  being  the  presi- 
dent and  general  manager),  was  indebted  to 
the  plaintiff  in  the  aum  of  $2,000,  represented 
by  a  note  of  that  amount  maturing  on  the 
day  last  mentioned.  The  plaintiff,  having 
been  advised  by  the  implement  company, 
through  Its  presidoit,  Mr.  Lawrence,  that  it 
would  be  unable  to  pay  said  note  when  due, 
sent  a  representative  to  Lincoln,  who  agreed 
to  an  extension,  provided  said  company 
would  give  individual  signers.  Instead  of  the 
note  last  mentioned.  This  proposition  was 
accepted  by  Mr.  Lawrence,  in  behalf  of  the 
implement  company;  and  in  pursuance  of 
that  agreement  the  note  in  suit  was  prepared 
by  Mr.  Davis,  the  plaintiff's  agent,  and  sign- 
ed by  Lawrence,  and  on  the  same  day,  or  the 
next  by  Hawley  and  Huff.  Upon  the  de- 
livery of  said  note  to  Davis,  the  latter  sur- 
rendered to  the  Implement  company  its  ma- 
tured note,  and  received  from  Lawrence  ths 
company's  check  for  the  Interest  thereon. 

We  will  first  consider  the  questions  pre- 
sented by  the  petition  In  «Tor  of  the  manu- 
facturing company,  which  requires  an  ex- 
amination of  the  evidence,  so  far  as  It  relates 
to  the  defendants  severally. 

Mr.  Huff  testified  in  his  own  b^alf  that 
lAwrence,  and  Davis,  the  plaintiff's  agent, 
visited  him  at  his  office  for  the  purpose  of 
having  him  sign  the  note,  which  had  been 
previously  executed  by  both  the  other  mak- 
ers, and  which  Lawrence  said  was  an  accom- 
modation note  for  the  manufacturing  com- 
pany. Referring  to  his  conversation  with 
Davis  on  that  occasion,  he  testified  as  fol- 
lows: "Q.  For  what  purpose  did  he  want  it 
[the  note]?  A.  Accommodation  paper  to  help 
themselves  out  Q.  To  help  themselves  out? 
A.  To  help  themselves  out  in  credit  I  sup- 
pose. Q.  At  that  time  were  you  personally 
indebted  to  the  Peoria  Manufacturing  Com- 
pany? A.  No.  Q.  On  his  representation,  did 
you  sign  it?  A.  I  did.  Q.  What  else,  if  any- 
thing?   That  the  Peoria  Manufacturing  Corn- 
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pany  would  take  care  of  the  note?  A.  Yes, 
sir;  he  represented  that  tbey  wonld,— tbat  it 
would  cost  me  nothing,  but  would  help  them 
out  Q.  Do  you  mean  the  note  sued  on  In 
this  case?  A.  I  do."  And  on  cross-eixamina- 
tlon  he  testified:  "Q.  Do  you  know  whether 
the  Peoria  Manufacturing:  Company  waa  in- 
sisting upon  payment  or  security  for  money 
owing  to  it  by  the  lAwrence  Implement  Com- 
pany? A.  I  do  not."  He  is  contradicted  by 
.Mr.  Davis,  who  testified  that  the  considera- 
tion for  the  note  was  the  extension  allowed 
on  the  paat-dne  paper  of  the  implement  com- 
pany. The  claim  of  the  defendants  may  to 
us  seem  unreasonable,  but  the  evidence  ad- 
duced In  support  thereof  appears  to  have  sat- 
isfied the  Jury  tbat  the  note  was  given  solely 
for  the  accommodation  of  the  plaintiff.  An 
accommodation  note  or  bill,  within  the  mean- 
ing of  the  law  merchant,  is  one  made  or  ac- 
cepted, not  upon  a  consideration,  but  for  the 
purpose  of  enabling  the  payee  or  holder  to 
obtain  credit  Pollard  v.  Huff  (decided  at 
the  present  term)  63  N.  W.  58,  and  authori- 
ties cited.  The  facts,  as  testified  to  by  the 
defendant  bring  the  transaction  clearly  with- 
in the  foregoing  definition,  and  it  was  the 
province  of  the  Jury  to  determine  the  ques- 
tion of  his  credibility  as  a  witness;  and  their 
finding,  bearing,  as  it  does,  the  approval  of 
the  trial  Judge,  should  not  be  disturbed  In 
this  proceeding. 

It  is  also  alleged  tbat  the  court  erred  in  ad- 
mitting the  record  and  files  in  the  action 
of  this  plaintiff  against  the  implement  com- 
pany, showing  the  order  ft>r  the  sale,  in  satls- 
facdon  of  the  Judgment  therein,  of  a  large 
amount  of  property,  real  and  personal.  It 
is  not  contended  that  the  Judgment  in  that 
case  Is,  of  Itself,  a  defense  to  this  action,  and 
no  such  claim  was  made  at  the  trial  before 
the  district  court  The  record  appears  to 
have  been  admitted  upon  the  theory  that  the 
prosecution  to  Judgment  of  an  action  on  the 
note  of  the  Implement  company  was  a  cir- 
cumstance tending  to  support  the  claim  that 
said  note  was  received  by  the  plaintiff  In  sat- 
isfaction of  the  note  in  suit  But  assuming 
Its  admission  to  be  error,  we  cannot  on  the 
record  before  us,  say  that  it  is  in  any  sense 
prejudicial  to  the  plaintiff.  The  fact  that  an 
order  had  been  entered  in  that  action  for  the 
sale  of  a  large  amount  of  property  might 
have  prejudiced  the  plaintiff  with  the  Jury, 
but  for  the  further  undisputed  fact  that  said 
property  had  all  been  sold,  and  the  proceeds 
thereof  applied  in  satisfaction  of  a  prior  at- 
tachment In  favor  of  the  Lincoln  National 
Bank.  In  the  absence  of  a  showing  of  error 
prejndldal  to  the  plaintiff,  the  Judgment  in 
favor  of  the  defendant  Huff  must  be  af- 
firmed. 

We  will  now  examine  the  evidence  upon 
which  the  Judgment  as  to  Hawley  rests.  His 
version  of  the  transaction  appears,  from  his 
direct  examination,  as  follows:  "Q.  Where 
were  you  whra  you  signed  that  note?  A.  I 
think  I  was  at  the  LincoUi  Hotel    Q.  Were 


you  indebted,  at  the  time  yon  signed  that 
note,  to  the  Peoria  Manufacturing  Company? 
A.  No,  sdr.  Q.  State  how  you  happened  to 
sign  It  A.  Mr.  LAwrence  brought  the  note 
to  me,  and  said  that  Mr.  Davis  wanted  it 
signed  by  the  individual  members—  (Ob- 
jection. Overruled.  Exception.)  Mr.  Law- 
rence brought  the  note  over  to  me,  and  said 
Mr.  Davis  wanted  It  signed  by  himself,  Mr. 
Huff,  and  myself.  I  objected  to  signing  the 
note.  I  didn't  see  any  necessity  of  putting 
the  Individual  names  to  any  note,  and  he  said 
it  would  be  an  accommodation  to  Mr.  Davis, 
and  would  give  us  no  trouble.  They  could 
use  It  in  that  shape,  and  could  not  use  the 
company's  name.  Q.  Did  you  afterwards  see 
Mr.  Davis?  A.  I  saw  Mr.  Davis  at  the  hoteL 
Q.  Was  anything  further  said  at  that  time? 
A.  I  don't  think  there  was  anything  further 
said  about  the  not&"  The  forgoing  evidence 
does  not  bring  the  witness  within  the  rule 
stated,  or  entitle  him  to  the  protection  of  an 
accommodation  maker.  Comment  upon  the 
candid  testimony  of  this  defendant  Is  un- 
necessary. It  Is  sufficient  that  his  obligation 
Is  tbat  of  a  surety  for  the  Implement  com- 
pany, and  that  as  to  him,  there  Is  an  entire 
failure  of  proof  of  the  essential  allegations  of 
the  answer,  for  which  the  Judgment  In  his 
favor  must  be  reversed. 

We  come  now  to  a  consideration  of  the 
Judgment  In  favor  of  the  manufacturing  com- 
pany against  Lawrence.  There  can  be  no 
doubt  from  the  evidence  in  the  record,  in- 
cluding the  written  correspondence  conduct- 
ed by  said  defendant  relating  to  the  note 
maturing  January  22,  1801,  that  the  note  In 
suit  was  intended  aa  an  extension  of  tbe  In- 
debtedness represented  by  the  note  first  men- 
tioned, and  that  the  relation  of  the  defendant 
named  to  the  plaintiff  is  that  of  a  surety  for 
the  implement  company.  There  are  other 
allegations  of  error,  which  relate  to  rulings 
during  the  course  of  trial;  but  they  do  not 
require  further  notice,  for  the  reason  that 
they  could  not  have  prejudiced  the  rights  of 
the  defendant,  since,  as  we  have  seen,  tbe 
court  might  properly  have  directed  a  verdict 
against  him  upon  his  own  evidence.  Judg- 
ment affirmed  as  to  defendant  in  error  Huff 
and  plaintiff  In  error  Lawroice,  and  reversed 
as  to  defendant  In  error  Hawley.  Judgment 
accordingly. 


MITCHELL  V.  JONES. 
(Supreme  Court  of  Nebraska.     May  2,  1895.) 
Appeal— Retibw  op  Qdestioms  op  Fact. 
Where  the  sole  qnestion   contested   wns 
whether  or  not  plaintiff  in  error  had  employed  the 
defendant  in  error  as  a  physician  to  render  need- 
ed services  for  the  daughter  of  plaintiff  in  error, 
who  was  at  the  time  over  18  years  of  a^e,  the  ver- 
dict of  the  jury  upon  conflicting  evidence  will 
not   be  disturbed  on  error  proceedings   in   this- 
court 
(Syllabus  by  the  Court) 
Error  to  district  court  Buffalo  county;  Ha- 
mer,  Judge. 
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Action  by  B.  F.  Jones  against  W.  H.  Mitch- 
ell. Plaintiff  had  judgment,  and  defendant 
brings  error.     Affirmed. 

Frank  E.  Beeman,  for  plalntitF  In  error. 
Greene  &  Hostetler,  for  defendant  in  error. 

RYAN,  C.  The  defendant  In  error  recov- 
ered against  the  plaintiff  in  error  a  Judgment 
for  the  sum  of  five  dollars  in  the  district 
court  of  Buftalo  county  for  services  as  a 
physician,  rendered  at  the  instance  of  the 
plaintiff  In  error  for  his  danghter.  The  de- 
fense was  that  this  daughter,  when  the  al- 
leged services  were  rendered,  was  over  18 
years  of  age,  and  was  supporting  herself,  and 
w-is  alone  responsible  for  medical  services 
rendered  on  her  behalf.  There  was  also 
pleaded  in  the  answer  a  counterclaim  in  the 
sum  of  $20,  being  the  amount  due  for  the  use 
of  a  horse,  carriage,  and  driver,  furnished 
the  defendant  In  error,  for  which  it  was  al- 
leged he  had  agreed  to  pay.  There  was  a 
reply  In  denial  of  all  the  averments  of  the 
answer.  There  was  snfflclent  evidence  to 
siistain  a  much  larger  recovery  than  was 
had ;  indeed,  the  verdict  could  propwly  have 
been  as  small  as  it  was  only  upon  the  theory 
that  there  was  something  allowed  by  reason 
of  the  counterclaim  pleaded  hi  the  answer. 
The  daughter  of  the  plaintiff  In  error,  at  the 
time  the  services  were  rendered  in  her  be- 
half, was  sick  at  the  house  of  her  father,  dis- 
tant about  18  miles  from  Kearney.  It  seems 
from  the  evidence  of  Mr.  Mitchell,  the  plain- 
tiff in  error,  that  he  was  in  Kearney  when  he 
learned  that  his  daughter  required  the  serv- 
ices of  a  physician.  Ue  testified,  at  any  rate, 
that  upon  receiving  information  of  the  con- 
dition of  his  daughter,  he  went  out  to  hunt 
a  physician  for  her;  that  he  went  to  Mr. 
Wells,  to  get  a  team  to  take  a  physician  out 
with  him,  and  by  Mr.  Wells  was  referred  to 
Dr.  Jones,  the  defendant  in  error;  that  Mr. 
Mitchell  said  that  he  did  not  know  Dr.  Jones, 
and  Mr.  Wells  answered  that  he  would  go 
over  to  Mr.  Baker's,  to  telephone,  and  see  if 
Dr.  Jones  would  go.  Mr.  Mitchell  assented 
to  this,  as  he  testified,  simply  by  going  with 
Mr.  Wells  to  the  telephone  suggested.  At  the 
telephone  Mr.  Wells  told  Mr.  Mitchell  that 
Dr.  Jones  would  go.  Mr.  Wells  sent  a  driver 
-tvith  the  team  he  famished,  and  thereby  Mr. 
Mitchell  and  Dr.  Jones  together  were  taken 
to  the  place  where  the  doctor  had  been  by 
Mr.  Wells  requested  to  go.  Mr.  Mitchell  tes- 
tified that  nothing  was  said  by  him  to  Dr. 
.Tones  about  the  employment  of  the  latter, 
and  that  he  himself  expected  his  daughter  to 
I»ay  the  bill  of  the  physician.  There  were, 
liowever,  two  witnesses,  who  testified  that 
they  had  heard  Mr.  Mitchell  admit,  on  an- 
r>tlier  occasion,  while  being  examined  as  a 
witness,  that  he  himself  employed  Dr.  Jones 
to  render  the  services  which,  for  his  daugh- 
ter, were  rendered.  The  connterclaim  plead- 
*>d  in  the  answer  was  for  the  hire  of  the 
t<>am  and  driver  with  which  Dr.  Jones  and 
'Mr.  Mitchell  made  the  atrave-descrlbed  trip. 


This  bin  Mr.  Mitchell  claimed  In  his  testi- 
mony he  had  incurred,  and  the  amount  of  it 
he  had  paid  to  Mr.  Wells.  If  Mr.  Mitchell 
really  believed  that  his  danghter  should  pay 
the  expenses  Incident  to  receiving  medical  as- 
sistance it  would  seem  that  he  would  have 
required  her,  and  not  the  doctor,  to  reim- 
burse him  to  the  amount  of  this  outlay. 
There  was  snfflclent  evidence  as  to  the  value 
of  the  services  rendered,  and  in  all  other  re- 
spects, to  sustain  the  verdict,  and  it  is  nnnec- 
essary  to  state  it  at  all  In  detail.  There  has, 
however,  been  given  such  a  summary  of  the 
proofs  adduced  as  seemed  to  justify  the  court 
In  saying  by  its  instruction  to  the  jury  that, 
'if  defendant  so  conducted  himself  that  the 
plaintiff  had  reason  to  believe  that  the  de- 
fendant purposed  to  pay  for  his  services,  you 
will  allow  him  what  they  are  reasonably 
worth."  The  judgment  of  the  district  court 
is  affirmed. 


EASTMAN  ▼.  CAIN  et  aL 
(Supreme  Court  of  Nebraska.    May  2,  1885.) 
Apfoistmekt  or  Receivrks — Fobom  of  Juris- 
diction. 

1.  The  district  courts  and  judges  are  vested 
with  jurisdiction,  by  statute,  to  hear  and  deter- 
mine applications  for  the  appointment  of  receiv- 
ers in  cases  then  pending  in  such  courts,  and  also 
after  appeal  on  the  merits  to  this  court. 

2.  The  district  courts  and  judges  being  cloth- 
ed with  such  jurisdiction,  it  la  consonant  with  the 
better  practice  to  present  such  applications  to 
them;  and,  except  m  cases  where  sufficient  rea- 
sons exist  therefor,  this  court  will  not  entertain 
and  determine  original  applications  for  the  ap- 
pointment of  receivers. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Douglas  coun- 
ty;  Ferguson,  Judge. 

Action  by  George  H.  Eastman  against  Or> 
rin  R.  Cain,  Ethan  C.  Wolcott,  and  others  to 
foreclose  a  mortgage.  From  a  judgment  for 
plaintiff,  defendant  Wolcott  appeals.  Heard 
on  application  by  the  purchaser  on  a  sale 
under  decree  for  the  appointment  of  a  re- 
ceiver of  the  property  pending  the  disposi- 
tion of  the  appeal.     Denied. 

B.  C.  Wolcott,  for  appellant.  E.  R.  Duffie, 
for  appellee.    F.  B.  Tiffany,  for  Intervener. 

HARRISON,  J.  In  an  action  to  foreclose 
a  real-estate  mortgage,  commenced  in  the 
district  court  of  Douglas  county,  such  pro- 
ceedings were  had  as  resulted  in  a  sale  by 
a  master  commissioner,  a  confirmation  of  the 
sale,  and  deed  to  the  purchaser.  After  such 
sale,  a  motion  was  filed  to  make  Ethan  C. 
Wolcott  a  party  defendant  to  the  action, 
which  was  sustained,  and  it  appears  that 
summons  was  duly  Issued,  and  service  of  it 
made  upon  Wolcott,  who  entered  a  special 
appearance,  and  filed  objections  to  the  juris- 
diction of  the  court,  which,  upon  hearing, 
were  overruled,  and,  Wolcott  having  elected 
to  not  further  appear  or  plead,  a  decree  of 
foreclosure  was  entered  as  to  his  rights  in 
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the  premlsea,  from  which  he  appealed  to  this 
court;  and  the  purchaser  of  the  property  at 
the  sale  made  under  the  decree  of  foreclo- 
sure makes  this,  his  application  for  the  ap- 
pointment of  a  receiver  to  take  charge  of  the 
property  during  the  pendency  of  this  appeal, 
and  to  collect  the  rents.  Issues,  and  profits 
thereof,  and  apply  the  same  to  the  payment 
of  the  taxes  assessed  against  the  property 
In  necessary  repairs  thereon,  and  In  payment 
of  the  Interest  accruing  or  accrued  upon  a 
mortgage  Indebtedness  existing  against  it, 
and  which  was  a  Hen  upon  it  prior  to  and  at 
the  time  of  the  foreclosure  suit  and  sale,  and 
8ui>erior  to  the  mortgage  foreclosed,  stating, 
further,  that  Wolcott  Is  In  possession  and 
control  of  the  premises,  and  collecting  the 
rents,  etc.,  and  containing  such  other  alle- 
gations as  the  pleader  deemed  proper  to 
show  the  necessity  for  the  appointment  of 
a  receiver,  but  which  we  need  not  here  give 
further  notice,  as  in  the  disposition  now 
contemplated  of  the  application  its  merits 
will  not  be  in  question,  and  no  statement  or 
knowledge  of  its  grounds  will  be  essential. 

Section  266  of  the  Code  of  CIyU  Procedure, 
relative  to  the  appointment  of  receivers,  is 
as  follows:  "A  receiver  may  be  appointed 
by  the  supreme  court  or  the  district  court 
or  by  the  judge  of  either  in  the  following 
cases:  First  In  an  action  by  a  vendor  to 
vacate  a  fraudulent  purchase  of  property, 
or  by  a  creditor  to  subject  any  property  or 
fund  to  his  claim,  or  between  partners  or 
others  Jointly  owning  or  interested  in  any 
property  or  fund,  on  the  application  of  any 
party  to  the  suit  when  the  property  or  fund 
is  In  danger  of  being  lost,  removed  or  mate- 
rially injured.  Second.  In  an  action  for  the 
foreclosure  of  a  mortgage  when  the  mort- 
gaged property  is  In  danger  of  being  lost, 
removed  or  materially  injured,  or  is  probab- 
ly insufficient  to  discharge  the  mortgage 
debt  Third.  After  Judgment  or  decree  to 
carry  the  same  into  execution  or  to  dispose 
of  the  property  according  to  the  decree  or 
Judgment,  or  to  preserve  it  during  the  pend- 
ency of  an  appeal.  Fourth.  In  all  cases  pro- 
vided for  by  special  statutes.  Fifth.  In  all 
other  cases  where  receivers  have  heretofore 
been  appointed  by  the  usages  of  courts  of 
equity."  And  in  section  271  it  is  provided 
in  reference  to  a  bearing  upon  snch  an  appli- 
cation as  follows:  "Any  party  to  the  suit 
may,  upon  the  bearing  of  the  application, 
show,  by  affidavit  or  otherwise,  objections 
to  the  proposed  sureties  and  to  the  proposed 
receiver,  and  what  is  the  value  of  the  prop- 
erty to  be  taken  ttossession  of,  and  tliat  a 
receiver  ought  not  to  be  appointed.  He  may, 
also  nominate  a  person  to  be  receiver,  giv- 
ing at  the  same  time  the  names  of  his  pro- 
posed sureties.  No  person  shall  be  appoint- 
ed receiver  who  is  a  party,  solicitor,  counsd, 
or  in  any  manner  interested  in  the  suit" 

It  will  be  noticed  that  the  district  courts 
and  the  Judges  thereof  are  by  the  first  sec- 
Umi  of  the  Code  hereinbefore  quoted  given 


Jurisdiction,  and  by  the  other  sections  the 
right  is  accorded  the  i>arty  against  whom  the 
application  is  directed  to  litigate  issues  in 
relation  to  the  value  of  the  property  and  oth- 
er matters  alleged  in  the  petition  as  the  basis 
for  the  prayer  for  the  appointment  of  the 
receiver,  and  to  show  the  facts  as  to  such 
points,  "by  affidavits  or  otherwise."  The 
district  courts  or  Judges  being  clothed  with 
Jurisdiction  to  hear  and  determine  applica- 
tions for  receivers,  and  a  trial  as  to  the  facts, 
by  affidavits  or  otherwise,  being  granted  as 
a  part  of  the  proceedings,  it  seems  to  ua 
that,  in  the  absence  of  any  special  facts  or 
reasons  for  the  presentation  of  the  applica- 
tion to  this  court  originally,  it  would  prob- 
ably be  less  expensive  to  litigants,  and  more 
convenient  in  all  respects,  and  the  ends  of 
Justice  be  as  well  subserved,  if  snch  appli- 
cations be  made  to  district  courts  or  the 
judges  In  the  districts  or  counties  where  the 
actions  were  instituted.  The  district  courts 
or  Judges  are  given  the  authority  by  law  to 
take  the  testimony,  and  to  hear  and  deter- 
mine as  to  all  questions  pertaining  to  the 
relief  sought,  and  grant  and  enforce  the 
prayer  of  the  petition,  or  have  full  power 
and  jurisdiction  of  the  subject  In  all  re- 
spects; and  this  court  is  an  api>ellate  court, 
—one  established  in  the  main  for  the  hearing 
of  causes  brought  to  it  by  error  proceedings 
or  appeal.  It  seems  to  us  but  meet  and 
proper  that  applications  of  this  nature 
should,  so  far  as  practicable,  and  where  (as 
we  have  before  stated)  no  particular  reaaona 
exist  and  are  disclosed  in  the  petition  for 
their  commencement  originally  in  this  court, 
be  presented  to  and  disposed  of  by  the  pow< 
er  which  seems  most  convenient  and  proper 
for  their  adjudication,— the  district  courts 
and  Judges,— and  such  action  in  this  court  be 
discouraged  or  not  entertained.  That  the 
district  courts  and  Judges  are  by  our  stat- 
ute clothed  with  Jurisdiction  of  such  appli- 
cations during  the  pendency  of  the  actions 
in  which  made,  in  the  district  court,  and  also 
after  an  appeal  has  been  taken  on  the  mer- 
its of  the  case,  we  have  no  doubt,  and  we 
deem  it  Itetter  practice  that  it  should  be 
made  to  them.  Beach,  Rec.  H  11.  114.  In 
the  case  of  Fitzgerald  r.  Oonstmction  Co. 
(opinion  filed  April  4,  189S)  62  N.  W.  899. 
this  court  very  recently  entertained  an  ap- 
plication for  the  appointment  of  a  receiver, 
and,  on  bearing,  made  such  appointment 
The  reason  which  moved  as  to  retain  the 
matter  in  this  court,  and  appoint  a  receiver, 
and  not  remand  it  to  the  district  court  will 
be  understood  by  reading  the  following  state- 
ment, quoted  from  that  opinion:  "In  the 
plalntifT's  amended  bill,  he  prays  for  a  re- 
ceiver to  wind  up  the  business  of  the  con- 
struction company,  and  to  distribute  its  prop- 
erty among  the  stockholders  thereof,  after 
paying  and  satisfying  all  of  its  Just  debts: 
and  a  supplemental  application  has  been  ad- 
dressed to  us  for  the  appointment  of  a  re 
celver  here.  Instead  of  remanding  the  cause 
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for  final  action  by  the  district  conrt.  We 
should.  In  Tiew  of  our  settled  practice,  feel 
constrained  to  dismiss  the  application  sum- 
marily; but  realizing  that  we  are  not  with- 
out blame  for  the  long  delay  In  this  court, 
to  the  prejudice  of  all  parties  concerned,  we 
have  decided  to  retain  the  cause  for  such 
further  action  as  may  hereafter  be  deemed 
appropriate.  Tbe  usual  and  orderly  course 
of  procedure  would  be  through  the  agency 
of  a  receiver.  •  •  •  No  sufficient  reason 
having  been  suggested  for  denying  tbe  ap- 
plication, a  receiver  will  be  appointed  with 
authority  to  collect  the  amount  here  adjudg- 
ed against  the  defendant  company,  and  to 
disburse  the  same,  under  the  directions  of 
'  the  court"  It  follows  from  what  has  been 
hereinbefore  expressed  that  tbe  present  ap- 
plication win  be  denied,  without  prejudice 
to  a  new  application,  there  having  been  no 
consideration  or  adjudication  In  regard  to 
Its  merits.    Judgment  accordingly. 


GRIGGS  T.  HARMON. 
(Supreme  Court  of  Nebraska.     May  1,  1885.) 
ArpBAL— Bill  of  Exosptioxs. 
In  this  case  there  are  presented  only  ques- 
tions of  fact,  which  cannot  be  examined  upon 
what  purports  to  be  a  bill  of  exceptions,  ligned 
by  the  clerlt  of  the  district  court  wherein  judg- 
ment was  rendered,  for  the  reason  that  there  was 
no  showing  of  the  sickness  or  absence  of  the  pre- 
Biding  jutige  from  his  district,  and  because  the  par- 
ties litigant  did  not  agree  upon  such  bill.     Fol- 
lowlup  Scott  V.  Spencer  (NebJ  60  N.  W.  892. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Saunders  coun- 
ty; Bates,  Judge. 

Action  to  quiet  title  by  Nathan  K.  Grixus 
against  .Tohn  J.  Harmon.  There  was  a  de- 
cree for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Griggs,  Rlnaker  &  Bibb  and  J.  A.  Smith, 
for  appellant    Frick  &  Dolezal,  for  appellee. 

RYAN,  C.  This  was  an  action  to  quiet 
title  brought  by  appellant  in  the  district 
court  of  Saunders  county.  There  Is  presented 
no  question  other  than  of  fact  These  ques- 
tions cannot  be  considered  upon  what  is  sub- 
mitted as  a  bill  of  exceptions,  signed  by  the 
clerk  of  said  court,  for  the  reason  that  it 
-was  not  shown  that  the  said  bill  was  settled 
by  the  clerk  because  of  tbe  absence  or  sick- 
ness of  the  district  Judge,  and  there  was  no 
agreement  upon  tbe  bill  of  exceptions. 
There  was  a  stipulation,  in  which,  however, 
the  last-mentioned  requirement  does  not  ap- 
pear. It  was  in  tbe  following  language:  "It 
Is  hereby  agreed  by  and  between  the  platn- 
tiCT  and  defendant  in  this  action  that  a  bill 
of  exceptions  In  this  case  may  be  settled,  al- 
lowed, and  signed  by  the  clerk  of  said  dis- 
trict court,  and  that  tiie  same  may  be  so  signed 
and  allowed  without  service  or  notice  to  de- 
fendant, except  tbat,  in  case  of  amendments 
proposed  to  tbe  bill  of  exceptions  as   tbe 


same  now  stands,  notice  of  any  such  amend- 
ments shall  be  given  by  plaintiff  to  defend- 
ant, if  any  such  amendments  shall  be  de- 
sired by  the  plaintiff  to  be  made.  The  bill 
to  be  settled  and  signed  as  aforesaid  within 
tbe  time  provided  by  law."  Following  tbe 
case  of  Scott  v.  Spencer  (Neb.)  eO  N.  W.  892, 
we  must  Ignore  tbe  act  of  the  clerk  In  as- 
suming to  settle  the  bill  of  exceptions.  Slnce- 
the  pleadings  amply  Justified  the  relief  grant- 
ed the  appellee,  tbe  Judgment  of  the  district 
court  is  affirmed. 


CONGER  V.  DODD. 

(Supreme  Conrt  of  Nebraska.     May  1,  1896.) 

Appbal— Record— ETiDaNOB—lMBTBnoTioKB. 

1.  If  a  bill  of  exceptions  discloses  that  im- 
portant evidence  has  been  therefrom  omitted,  au- 
thentication of  the  bill  to  the  effect  that  it  con- 
tains all  the  evidence  will  not  control,  and  in- 
such  case  the  verdict  will  not  be  disturbed,  as  eon- 
traiy  to  the  evidence. 

2.  Where  error  is  assigned  upon  the  giving 
of  a  certain  instruction,  on  the  ground  that,  while 
abstractl:r  correct,  it  is  misleading,  for  want  of 
modifications,  the  conrt  will  not  consider  such  as- 
signment where  it  appears  that  the  whole  charge 
is  not  Included  in  the  transcript  because  proper 
modifications  may  have  been  given  in  other  in- 
structions. 

(Syllabus  by  the  Conrt) 

Error  to  district  court,  Sherman  county; 
Churoh,  Judge. 

Action  in  replevin  by  B.  F.  Dodd  against 
Clemma  Conger.  Plaintiff  bad  Judgment,  and< 
defendant  brings  error.    Affirmed. 

J.  R.  Scott,  for  plaintiff  in  error.  Nightin- 
gale Bros,  and  Aaron  Wall,  for  defendant  in 
error. 

IRVINE,  C.  Dodd  began  this  suit  against 
Conger,  in  replevin,  to  recover  certain  chat- 
tels. Dodd  claimed  the  property  as  owner. 
Defendant  below,  Mrs.  Conger,  had  taken  the 
property  under  a  chattel  mortgage  purporting 
to  be  executed  by  Dodd  to  secure  a  promis- 
sory note  for  $101.50,  purporting  to  have  been 
executed  by  Dodd  July  11,  1887,  and  due  Au- 
gust 11,  1887.  Dodd  had  Judgment  in  the 
district  court,  from  which  Mrs.  Conger  prose- 
cutes error. 

The  first  assignment  of  error  is  that  the 
verdict  Is  not  sustained  by  the  evidence. 
Dodd  undoubtedly  made  out  a  prima  fade- 
case  of  ownership.  Mrs.  Conger  then  Intro- 
duced evidence  tending  to  pove  that  her  hus- 
band bad  procured  her  to  loan  Dodd  flOO;. 
that  after  tbe  negotiations  had  been  made, 
and  tbe  money  advanced,  Mr.  and  Mrs.  Dodd' 
and  Mr.  Conger  met  at  Mr.  Conger's  bouse; 
that  a  note  and  mortgage  were  there  pro- 
duced by  Conger,  read  over  to  the  Dodds, 
and  Dodd's  signature  affixed  to  both  by  Mrs. 
Dodd,  Dodd  expressly  authorizing  her  and  di- 
recting her  so  to  do.  Dodd,  in  rebuttal,  of- 
fered evidence  tending  to  sbow  that  when 
this  occurred  be  was  so  intoxicated  as  not  to 
understand  what  he  was  doing;  that  he  had 
been  negotiating  with  Conger  for  tbe  sale  to- 
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Conger  of  bis  farm;  that  Oonger  paid  him 
$100  In  cash,  taking  thla  note,  and  agreeing, 
on  the  maturity  of  the  note,  to  pay  him  |200 
more.  Dodd  claims  that  he  did  not  know 
that  he  signed,  or  directed  to  be  signed,  any 
mortgage,  and  Mrs.  Dodd  claims  that  she  was 
informed  the  instrument  she  signed  was  an 
agreement  for  the  sale  of  the  farm.  It  ap- 
pears quite  clearly  that  Dodd  knew  of  the 
mortgage  not  long  after  its  maturity,  which 
was  long  before  the  bringing  of  this  action. 
The  evidence  Is  extremely  vague,  and  far 
from  convincing.  We  would  have  great 
doubt  whether  what  appears  in  the  bill  of 
exceptions  would  be  sufficient,  in  Itself,  to 
sustain  the  verdict  But  the  bill  of  excep- 
tions discloses  that  three  documents  were  In- 
troduced in  evidence.  One  was  the  mort- 
gage; one  was  the  note;  the  third  was  of- 
fered in  this  language:  "Counsel  for  defend- 
ant here  offered  in  evidence  an  instrument 
signed  by  B.  F.  Dodd,  and  marked  'Exhibit 
B.'  "  A  careful  search  of  the  record  discloses 
no  evidence  tending  to  show  what  this  in- 
strument was,  and  no  copy  of  the  instrument 
appears  in  the  bill.  In  the  examination  of 
the  witnesses  with  reference  to  the  alleged 
sale  of  the  land,  and  the  transactions  at  the 
time  the  note  and  mortgage  were  executed, 
much  reference  is  made  to  this  Exhibit  B. 
This  document  may  have  been  of  such  a  char- 
acter as  to  have  supplemented  the  proof  in 
regard  to  the  alleged  contract  of  sale,  and 
the  fraud  alleged  to  have  been  practiced  upon 
Dodd  and  bis  wife.  The  certificate  that  the 
bill  of  exceptions  contained  all  the  evidence 
does  not  prevail  against  the  Intrinsic  evi- 
dence afforded  by  the  bill  itself  tliat  there 
was  an  Important  omission,  and  in  such  case 
the  verdict  will  not  be  disturbed  as  contrary 
to  the  evidence.  Railroad  Co.  v.  Hays,  15 
Neb.  224,  18  N.  W.  51;  Oberf elder  v.  Kavan- 
augh,  29  Neb.  327,  45  N.  W.  471;  Dawson  v. 
Williams,  37  Neb.  1,  55  N.  W.  2M. 

Several  assignments  of  error  relate  to  the 
exclusion  or  admission  of  evidence,  but  these 
assignments,  with  perhaps  one  exception,  are 
too  Indefinite  to  point  out  the  ruling  com- 
plained of,  and  must  therefore  be  disregard- 
ed. In  tlie  one  instance  referred  to  the  error 
assigned  was  in  excluding  testimony.  No 
offer  was  made  to  show  what  it  was  sought 
to  prove,  and  the  question  itself  does  not 
show  the  materiality  of  the  inquiry. 

It  is  assigned  as  error  that  the  court  eired 
in  giving  instruction  No.  4.  Counsel  do  not 
argue  that  this  instruction  misstated  the  law, 
l)ut  they  contend  that  it  was  misleading, 
when  not  accompanied  by  any  modifying  In- 
structions. Instruction  No.  4  is,  however, 
the  only  instruction  included  In  the  tran- 
script, and  the  certificate  of  the  cleric  Is  that 
the  transcript  is  a  true  and  perfect  one  "of 
petition,  answer,  and  instruction  No.  4  given 
by  the  court."  The  inference,  both  from 
this  certificate  and  from  the  number  of  in- 
struction, is  that  tlie  other  instructions  were 
given.     Error   will   not   be   presumed,   and. 


when  objection  to  an  instruction  Is  naade  on 
the  ground  stated,  we  caimot  determine  tiiat 
there  was  error  without  having  the  whole 
charge  before  us. 

Finally,  it  Is  assigned  that  the  court  erred 
In  overruling  the  motion  for  a  new  trial. 
But,  as  the  motion  referred  to  states  eight 
grounds  for  a  new  trial,  tliis  assignment  is 
too  indefinite  to  present  a  case  for  review. 
Judgment  afiirmed. 


SOUTH  OMAHA  NAT.  BANK  v.  WRIGHT 

et  al. 

(Supreme  Court  of  Nebraska.     May  1.  1885.) 

SUBKOQATION— PllINCIPAI.  AND  SURKTT. 

1.  Where  a  surety  for  the  payment  of  a  debt 
receives  a  security  for  his  indemnity  and  to  dis- 
charge such  indebtedness,  the  principal  creditor 
is,  in  equity,  entitled  to  the  full  benefit  of  that  se- 
curity. Richardb  v.  Yoder,  6  N.  W.  629,  10 
Neb.  429,  followed. 

2.  The  doctrine  of  subrogation  is  not  admin- 
istered by  courts  of  equity  as  a  legal  right,  but 
the  principle  is  applied  to  subserve  the  ends  of 
justice,  and  to  do  equity  in  the  particular  case  un- 
der consideration.  It  does  not  rest  on  contract, 
and  no  general  rule  can  be  laid  down  which  will 
afford  a  test  in  all  cases  for  its  application. 
Whether  the  doctrine  is  applicable  to  any  particu- 
lar case  depends  upon  the  peculiar  facts  and  cir- 
cumstances of  such  case. 

3.  A  surety  on  a  note  to  indemnify  her 
against  loss  by  reason  of  her  suretyship,  and  also 
to  secure  the  payment  of  a  debt  due  to  her  from 
her  ijrincipal,  took  from  him  a  mortgage.  T%e 
principal  afterwards  gave  to  the  payee  of  the 
note  signed  by  the  surety  a  mortgage  to  secure  its 
payment.  This  mortgage  pledged  the  same  prop- 
erty pledged  to  the  surety,  and  by  its  terms  was 
made  subject  thereto.  In  a  suit  to  foreclose  the 
mortgage  given  to  secure  the  note  signed  by  the 
surety,  the  latter  answered,  and  claimed  a  finit 
lien  OD  the  mortgaged  property,  to  satisfy  the  debt 
owing  her  by  her  principal,  and  which  was  then 
due.  Bdd,  that  the  holder  of  the  note  signed  by 
the  surety  should  be  subrogated  to  her  lien  on 
tlie  mortgaged  property. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Douglas  county; 
Walton,  Judge. 

Action  by  the  South  Omaha  National  Bank 
against  S.  C.  Wright,  A.  J.  Baldwin,  and 
Flora  M.  Wright  to  foreclose  a  chattel  mort- 
gage. From  the  Judgment  rendered,  plain- 
till  appeals.     Reversed. 

Chas.  OflCutt,  for  appellant  Slabaugh  & 
Rush,  for  appellees. 

RAGAN,  C.  On  the  7th  of  January,  1891, 
S.  C.  Wright  and  A.  J.  Baldwin  executed  and 
delivered  their  promissory  note  to  the  South 
Omaha  National  Bank  for  the  sum  of  $3,00<). 
due  in  90  days.  This  note  Flora  M.  Wright 
signed  as  surety.  October  3,  1891,  Wright  vt 
Baldwin  executed  and  delivered  another  note 
to  the  said  bank  for  $2,500,  due  30  days  after 
date.  On  the  10th  day  of  January,  1801. 
Wright  &  Baldwin  executed  and  delivered 
theh-  note  for  $1,000  to  Flora  M.  Wright,  due 
in  90  days.  Tills  note  was  given  for  money 
borrowed  by  Wright  &  Baldwin  of  Flora  M. 
Wright     On    the    &th    of    November,    l&n. 
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Wright  &  Baldwin  executed  and  dellrered  to 
Flora  M.  Wright  two  chattel  morigages,  and 
thereby  conveyed  to  her  certain  personal 
property.  One  of  these  mortgages  was  given 
to  secure  the  payment  of  the  note  of  $1,000 
given  to  her  on  January  10,  1801,  by  Wright 
&  Baldwin.  The  other  mortgage  was  given 
to  her  to  indemnify  and  keep  her  harmless 
from  any  loss  which  she  might  sustain  by 
reason  of  having  signed  as  surety  the  note  of 
Wright  &  Baldwin  for  $3,000,  dated  January 
7,  1881.  These  two  mortgages  were  filed  In 
the  office  of  the  county  clerk  of  Douglas  coun- 
ty at  3  o'clock  and  20  minutes  In  the  after- 
noon of  the  day  of  their  execution.  On  the 
0th  of  November,  1801,  Wright  &  Baldwin 
executed  and  delivered  a  chattel  mortgage  to 
the  South  Omaha  National  Bank,  and  thereby 
conveyed  to  said  bank  the  same  personal 
property  covered  by  the  mortgages  given  to 
Flora  M.  Wright  This  mortgage  to  the  bank 
was  given  to  secure  the  payment  of  the  note 
for  $3,000,  dated  January  7,  1891,  and  the 
note  of  $2,500,  dated  October  3,  1891.  The 
Doortgage  recited  that  it  was  given  subject  to 
the  two  mortgages  given  by  Wright  &  Bald- 
win to  Flora  M.  Wright,  and  It  was  filed  in 
the  office  of  the  county  clerk  of  Douglas  coun- 
ty after  the  filing  of  the  mortgages  to  Flora 
M.  Wright  The  South  Omaha  National  Bank 
brought  this  suit  to  the  district  court  of  Doug- 
las county  to  foreclose  the  chattel  mortgage 
given  to  it  by  Wright  &  Baldwin,  and  they 
and  Flora  M.  Wright  as  well  were  made  par- 
ties to  the  action.  Flora  M.  Wright  filed  an 
answer  in  the  nature  of  a  cross  petition, 
claiming  that  Wright  &  Baldwin  were  indebt- 
ed to  her  in  the  sum  of  $1,000,  and  Interest 
thereon  from  January  10,  1891,  on  the  prom- 
issory note  of  that  date  f;{ven  her  by  them, 
and  that  to  secure  the  payment  of  such  In- 
debtedness she  was  entitled  to  a  first  lien 
upon  the  mortgaged  property  by  reason  of  the 
chattel  mortgage  executed  to  her  thereon  by 
Wright  &  Baldwin  on  November  0,  1891. 
Pending  the  action,  a  receiver  was  appointed, 
who  took  charge  of  the  mortgaged  property, 
and  converted  the  same  into  cash.  The  dis- 
trict court  found  that  there  was  due  from 
Wright  &  Baldwin  to  Flora  M.  Wright  $1,- 
184.66;  that  there  was  due  to  the  South  Oma- 
ha National  Bank,  from  Wright  &  Baldwin 
and  Flora  M.  Wright  $3,446.66;  and  that 
there  was  due  to  the  bank  fi-om  Wright  & 
Baldwin  $2,672.97;  and  that  to  secure  the 
payment  of  said  several  sums  of  money  the 
bank  and  Flora  M.  Wright  were  entitled  to 
the  proceeds  of  the  sale  of  said  property 
mortgaged  to  them  by  Wright  &  Baldwin. 
The  district  court,  however,  decreed  that  the 
amount  fotmd  due  Flora  M.  Wright  was  the 
first  Hen  upon  the  mortgaged  projperty  or  Its 
proceeds;  and  that  the  amount  due  the  bank 
from  Wright  &  Baldwin  and  Flora  M.  Wright 
was  a  second  lien  upon  such  mortgaged  prop- 
erty or  its  proceeds:  and  that  the  amount  due 
the  bank  from  Wright  &  Baldwin  was  a 
third  lien  upon  such  mortgaged  property  or 


Ita  proceeds;  and  ordered  the  proceeds  de- 
rived from  the  sale  of  said  mortgaged  prop- 
erty distributed  accordingly.  From  this  de- 
cree the  bank  has  appealed. 

The  contention  o'  the  appellant  Is  ttiat  the 
debt  due  to  It  from  Wright  &  Baldwin  as 
principals,  and  Flora  M.  Wright  as  surety, 
should  have  been  declared  a  first  lien  upon 
the  mortgaged  property  or  its  proceeds.  This 
contention  is  an  invocation  of  the  equitable 
doctrine  of  subrogation;  the  argument  of  tlie 
bank  being  that  It  is  entitled  to  be  subrogat- 
ed to  all  the  claims  against  the  mortgaged 
property  acquired  by  Flora  M.  Wright  by  the 
mortgage  given  to  her  by  Wright  &  Baldwin 
to  secure  the  debt  due  from  them  to  her,  and 
to  Indemnify  her  for  becoming  surety  on 
their  note  to  the  bank.  We  think  this  con- 
tention must  be  sustained.  The  general  rule 
Is  that  a  creditor  is  entitled  to  the  benefit  of 
all  securities  given  by  the  principal  debtor 
for  the  Indemnity  of  his  surety.  Haven  v. 
Foley,  18  Mo.  136,  19  Mo.  632;  Ten  Eyck  v. 
Holmes,  3  Sandf.  Ch.  469;  Van  Orden  v.  Dur- 
ham, 35  Cal.  136.  In  Richards  T.  Yoder,  10 
Neb.  429,  6  N.  W.  629,  It  was  held  that: 
"Where  a  surety  for  the  payment  of  a  debt 
receives  a  security  for  his  Indemnity  and  to 
discharge  such  indebtedness,  the  principal 
creditor  is  In  equity  entitled  to  the  full  benefit 
of  that  security."  Curtis  v.  Tyler,  9  Paige, 
432.  This  is  a  suit  in  equity.  All  the  par- 
ties are  before  the  court  It  Is  undisputed 
that  Flora  M.  Wright  is  surety  for  Wright  & 
Baldwin  to  the  bank  on  the  $3,000  note,  dat- 
ed January  7,  1891.  This  note  is  past  due, 
and  wholly  unpaid.  To  secure  Its  payment, 
the  bank  has  a  Hen  upon  certain  chattels  by 
virtue  of  a  mortgage  executed  to  It  thereon 
by  Wright  &  Baldwin;  and  Flora  M.  Wright, 
to  indemnify  her  for  signing  this  note  as 
surety,  has  also  a  mortgage  upon  the  same 
chattel  property.  She  has  also  a  mortgage 
upon  this  property  to  secure  a  debt  due  to  her 
from  Wright  &  Baldwin,  but  this  debt  Is  past 
due.  Is  unpaid,  and  is  held  by  her.  She  owes 
the  bank,  then,  the  $3,000  note  which  she 
signed  OS  surety.  If  her  debt  due  from 
Wright  &  Baldwin  be  first  satisfied  out  of 
the  proceeds  of  the  chattel  property,  the  re- 
maining money  will  be  Insufilcicnt  to  dis- 
charge the  debt  owing  by  her  and  Wright  & 
Baldwin  to  the  bank.  This  would  necessi- 
tate supplemental  or  further  proceediugs  on 
the  part  of  the  bank  against  Mrs.  Wright  to 
recover  the  balance  due  on  the  note  which  she 
signed  as  surety  for  Wright  &  Baldwin.  In 
other  words,  it  would  lead  to  a  multiplicity 
of  suits,— a  result  wlilch  a  court  of  equity  la 
always  desirous  of  preventing  when  It  can  be 
done  without  Injury  oc  injustice  to  the  par- 
ties. The  doctrine  of  subrogation  Is  uot  ad- 
ministered by  courts  of  equity  as  a  legal 
right,  but  the  principle  is  applied  to  subsCTve 
the  ends  of  Justice,  and  to  do  equity  in  the 
particular  case  under  consideration.  It  does 
not  rest  on  contract,  and  no  general  rule  can 
be  laid  down  which  will  afford  a  test  in  all 
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cases  for  Its  application.  Wbether  the  doe- 
trine  la  applicable  In  any  particniar  case  de- 
pends upon  the  peculiar  facts  and  circum- 
stances of  such  case.  The  case  at  bnr  ap- 
pears to  us  to  be  one  which  calls  for  the  ap- 
plication of  this  doctrine.  The  record  before 
us  affords  not  even  a  suspicion  that  any  in- 
justice will  be  done  Flora  M.  Wright  by 
postponing  the  payment  of  her  debt  out  of 
the  proceeds  of  the  sale  of  the  chattel  prop- 
erty to  the  payment  of  the  debt  of  Wright  & 
Baldwin  t«  the  bank,  for  which  she  is  also 
liable.  This  debt  is  her  debt  The  property 
which  has  been  pledged  to  her  to  indemnify 
her  for  contracting  this  debt,  and  to  secure 
to  her  the  payment  of  the  |3,000  loaned 
Wright  &  Baldwin,  Is  also  pledged  to  secure 
the  payment  of  the  debt  of  Wright  &  Bald- 
win for  which  she  is  surety.  To  apply  this 
mortgaged  property,  then,  to  the  payment  of 
Wright  &  Baldwin's  and  Flora  M.  Wright's 
debt,  before  applying  it  to  the  payment  of 
Wright  &  Baldwin's  debt  to  Flora  M.  Wright, 
Is  but  to  do  simple  justice.  We  conclude, 
therefore,  that  out  of  the  proceeds  of  the 
nKxtgaged  property  the  district  court  should 
hare,  in  this  particAIar  case,  ordered  pay- 
ments to  be  made  as  follows:  (1)  The  costs 
of  the  suit,  Including  expenses  of  the  receiv- 
er; (2)  to  the  appellant  the  amount  due  to  it 
from  Wright  &  Baldwin  and  Flora  M.  Wright; 
^3)  to  Flora  M.  Wright  the  amount  due  to  her 
from  Wright  &  Baldwin;  (4)  the  amount  due 
to  the  appellant  from  Wright  &  Baldwin. 
The  decree  of  the  district  court  Is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings In  accordance  with  this  opinion.  Judg- 
ment accordingly. 


SOUTH  OMAHA  NAT.  BANK  t.  FARM- 
ERS' &  MERCHANTS'  NAT.  BANK 
OF  FREMONT  et  al. 

(Supreme  Court  of  Nebraska.     May  1,  1895.) 

Appearakob— What  C<institutb8— Qabnishiibht 

—Venue. 

1.  An  appearanoe  is  special  when  its  sole  pur- 
pose la  to  question  the  lurisdiction  of  the  court. 
It  is  general  if  the  party  appearing  invokes  the 
power  of  the  conrt  on  any  qiieBtion  other  than 
that  of  jurisdiction.  Whether  it  ia  general  or 
special  is  to  be  determined  by  an  examination  of 
the  substance  of  the  pleading,  and  not  by  Its  form. 

2.  Under  our  Code,  an  order  of  garnishment 
cannot  l>e  issned  to  a  county  other  than  that  in 
which  the  principal  action  is  brought. 

(Sylhibns  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Scott,  Judge. 

Action  by  the  South  Omaha  National  Bank 
against  George  W.  E.  Dorsey  and  others, 
defendants,  and  the  Farmers'  &  Merchants' 
National  Bank  of  Fremont,  garnishee.  From 
an  order  discharging  the  garnishee,  plain- 
tiff brings  error.    AflBrmed. 

Chas.  Offutt,  for  plalntiti  In  error.  B.  F. 
Gray  and  D.  B.  Carey,  for  defendants  In  er- 
ror. 


IRVINE,  a    The  plaintiff  In  error  broosht 
this  action  In  the  district  court  of  Doivla» 
county  against  George  W.  B.  Dorsey,  Ham- 
ilton H.  Dorsey,  and  Jesse  M.  Marab.   In- 
dlTidually,  and  as  partners  doing  business 
under  the  firm  name  of  Dorsey  Bros.  &  Co., 
to  recover  on  a  promissory  note  fot  $8,000. 
Attachments    were  Issued   directed    u>    the 
sheriffs  of  Douglaa,   Saunders,  and    Dodge 
counties.    Subsequently   to   the   commence- 
ment of  the  action  an  affidavit  for  garnish- 
ment in  the  following  form  was  filed:  "The 
affiant,  Harry  G.  Bostwlck,  having  been  first 
duly  sworn,  deposes  and  says  that  he   Is 
the  cashier  of  the  plaintiff  bank  herein  and 
Its  duly-authorised  agent;   that  he  has  good 
reason  to  and  does  believe  that  the  Farm- 
ers'  &   Merchants'  National   Bank   of    Fre- 
mont, Nebraska,  In  the  county  of  Dodge,  bas 
property  of  the  defendants,  George  W.   B. 
^Dorsey  and  Hamilton  H.  Dorsey,  and  of  the 
defendants  Dorsey  Bros.  &  Co.,  In  its   pos- 
session or  under  its  control;  that  this  affiant 
is  unable  to  specifically  describe  said  prop- 
erty further  than  to  say  that  it  is  money, 
chosea  in  action,  promissory  notes,  stocks, 
bonds,   and  other  evidences  of  debt.     And 
affiant  further  says  that  said  Farmers'    & 
Merchants'  National  Bank  of  Fremont,   Ne- 
braska,   Is   indebted     to     said     defendants 
George  W.  E.  Dorsey  and  Hamilton  H.  Dor- 
sey, and  each  of  them,  and  to  the  said  de- 
fendants Dorsey  Bros.  &  Co.,  in  an  amount 
unknown  to  this  affiant"    On  this  aflldavit 
an  order  of  garnishment  In  the  usual  form 
was  Issued,  directed  to  the  sheriff  of  Dodge 
county,  and  a  notice  of  garnishment  served 
on    the    Farmers'   &    Merchants'   National 
Bank,  directing  it  to  appear  in  the  dlstiiet 
court  of  Douglas  county,  on  a  day  named  in 
the  writ  and  answer.    Instead  of  answering, 
the  bank  appeared  in  the  following  motion: 
"The  Farmers'  &  Merchants'  National  Bank 
of  Fremont,  Nebraska,  moves  the  court  to 
quash  the  notice  of  garnishment  served  upon 
Otto  Huette,  Its  president,  by  the  sheriff  of 
Dodge  county,  Nebraska,  requiring  him  and 
It  to  appear  In  this  said  district  court  of 
Douglas  county  to  answer  touching  property 
and  credits  of  said  defendants,  upon  an  or- 
der of  attachment  herein,  and  the  sheriff's 
return  to  the  service  of  said  notice,  because 
said  notice  and  service  are  void,  and  with- 
out the  authority  of  the  law,  and  because 
said  Farmers'  &  Merchants'  National  Bank 
and  Its  said  president  reside  and  are  within 
Dodge  county,  and  do  not  reside  and  are 
not  within  Douglas  county,  where  this  ac- 
tion Is  brought,  and  because  it  and  Its  presi- 
dent ought  not  to  be  required  to  answer  in 
garnishment  in  any  other  county  than  that 
of  their  residence.    This  motion  Is  support- 
ed by  affidavit"   This  motion  was  sustained, 
and  the  garnishee  discharged.     From  the  or- 
der thus  made  the  plaintiff  prosecutes  error. 

Two  questions  are  presented  by  these  pro- 
ceedings: The  first  is  whether  the  motion 
filed  by  the  garnishee  constituted  a  general 
appearance  and   waived  jurladlctlonal   de- 
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fects;  second,  whether,  If  the  appearance 
of  the  garnishee  did  not  waive  defects,  an 
order  of  garnishment  can  be  Issued  to  a 
county  other  than  that  In  which  the  action 
against  the  debtor  Is  pending.  We  do  not 
think  that  the  motion  filed  by  the  garnishee 
ronstltuted  a  general  appearance,  or  estop- 
ped it  from  urging  tliat  it  was  not  properly 
brought  before  the  court  The  argument  is 
that  the  motion  Is  too  broad;  that  It  does 
not  purport  to  be  a  special  appearance;  and 
that,  by  stating  that  the  garnishee  does  not 
reside  in  Douglas  county,  it  presents  an 
Issue  not  necessary  to  the  question  of  Ju- 
risdiction. On  the  latter  point  it  is  anfB- 
cient  to  say  that  the  pleader  was  merely 
stating  the  gronnds  upon  which  his  motion 
was  based;  that  by  injecting  the  element  of 
residence  he  was  not  calling  upon  the  court 
for  any  afflrmative  action.  The  motion  al- 
leged that  the  garnishment  was  InTalld— 
First,  because  the  banic  did  not  reside  in 
Douglas  county;  and.  second.  I>ecau8e  it 
was  not  within  Douglas  county.  If  the 
bank  gave  one  good  reason  for  holding  the 
garnishment  inyalid,  the  fact  that  it  gave 
another  reason,  which  might  not  be  good, 
and  which  was  unnecessary,  would  not  af- 
fect the  merits  of  the  motion.  Nop  do  we 
think  that  the  appearance  was  made  gen- 
eral by  the  failure  to  designate  it  as  special. 
At  the  common  law,  pleadings  had  formal 
parts,  and  were  determined  rather  accord- 
ing to  their  form  tlian  their  substance.  By 
the  Code,  formal  pleadings  do  not  exist,  and 
the  substance  alone  is  looked  to.  There- 
fore, if  this  motion  was  In  Its  substance  a 
Kpeclal  appearance,  the  plaintiff's  contention 
must  fail.  An  examination  discloses  that 
the  object  of  the  motion  was  merely  to 
quash  the  notice  of  garnishment  It  went 
solely  to  the  question  of  Jurisdiction,  and 
did  not  Invoke  the  power  of  the  court  on 
any  question  except  that  of  Jurisdiction. 
This,  we  think,  is  what  distinguishes  a  spe- 
cial from  a  general  appearance. 

In  Porter  ▼.  Railroad  Co.,  1  Neb.  14,  It 
was  said  by  Mason,  C.  J.,  that  a  defendant 
may  appear  specially  to  object  to  the  Juris- 
diction of  the  court,  but.  If  he  seeks  to  bring 
its  powers  into  action  excepting  on  a  ques- 
tion of  Jurisdiction,  he  will  be  deemed  to  ap- 
pear generally.  The  same  language  was 
used  by  Lake,  0.  J.,  in  Crowell  v.  Galloway, 
3  Neb.  215.  The  same  principle  was  ap- 
plied in  Aultman  &  Tailor  Co.  v.  Stelnan,  8 
Neb.  109,  and  an  appearance  held  general, 
because  a  motion  was  made  to  dismiss  the 
case  for  reasons  held  not  to  affect  the  Juris- 
diction of  the  court  This  was  also  the  ml. 
Ing  of  the  court  In  Cropsey  v.  Wiggenhom, 
3  Neb.  108,  and  in  Bucklin  v.  Strickler,  32 
Neb.  602,  48  N.  W.  371.  See,  also,  on  this 
giiestion,  a  review  of  the  cases  in  Hurlburt 
▼.  Palmer,  39  Neb.  158.  67  N.  W.  1019.  The 
reason  and  the  doctrine  of  all  the  cases  is 
that  an  appearance  Is  special  when  It  is 
confined  to  the  attack  upon  the  Jurisdiction, 
vA3N.w.no.2— 9 


but  that  it  becomes  a  general  appearance 
whenever  the  power  of  the  court  is  Inroked 
on  any  other  question.  ■  ^ 

We  now  come  to  the  merits  of  the  motl<Hr.- 
It  Is  familiar  law  that  process  of  attachment 
and  garnishment  is  solely  the  creature  of 
statute.  While  the  statutes  on  the  subject 
are  remedial  in  their  cliaracter,  and  should 
consequently  receive  a  liberal  construction,, 
still  no  powers  can  be  exercised  which  are 
not  within  the  terms  of  the  statute  expressly 
or  by  fair  implication.  Our  Code  (sectloik 
202)  provides  for  Issuing  orders  of  attach- 
ment to  different  counties,  and,  as  a  general 
proposition,  a  garnishment,  when  founded  up- 
on a  proper  affidavit,  may  follow  an  attach- 
ment. But  the  garnishment  depends  upon 
the  affidavit,  and  the  requisites  thereof  ap- 
pear in  section  207  of  the  Code  of  Civil  Pro- 
cedure, which  is  as  follows:  "When  the 
plaintiff,  his  agent  or  attorneys,  shall  make 
oath  in  writing  that  he  has  good  reason  to 
and  does  believe  that  any  person  or  corpora- 
tion to  be  named  and  within  the  county 
where  the  action  is  brought,  has  property  of 
the  defendant  (describing  the  same)  in  his- 
possession,  if  the  officer  cannot  come  at  the 
property  he  shall  leave  with  such  garnishee - 
a  copy  of  the  order  of  attachment  with  writ-  - 
ten  notice,  that  he  appear  in  court  at  the  re-  - 
turn  of  the  order  of  attachment,  and  answer, 
as  provided  In  section  221."  This  section  has- 
existed  without  amendment  since  the  adop- 
tion of  the  Code,  November  1,  1858. 

It  Is  contended  on  behalf  of  the  plaintiff' 
that  the  attachment  and  garnishment  consti- 
tute a  separate  action,  and  that  the  require- 
ment that  the  garnishee  shall  be  within  the 
county  where  the  action  is  brought  refers  to 
the  attachment  and  to  the  county  where  the 
writ  Is  executed;  but  an  inspection  of  the 
rest  of  the  chapter  relating  to  attachment 
we  think  makes  it  clear  that  the  "action"  re- 
ferred to  Is  the  prInciiKtl  action  on  which 
the  attachment  is  based.  Thus,  section  186, 
the  first  of  the  chapter,  provides  that  "the 
plaintiff  in  a  civil  action  for  the  recovery  of 
money  may  at  or  after  the  commencement^ 
thereof,  have  an  attachment,"  etc.  Section> 
190  provides:  "An  order  of  attachment  shall: 
be  made  by  the  clerk  of  the  court.  In  whicik 
the  action  is  brought,"  etc.  Section  203,  that 
"the  return  day  of  the  order  of  attachment 
when  Issued  at  the  commencement  of  the  ac- 
tion, shall  be  the  same  as  that  of  the  sum- 
mons." Section  226,  that  "final  Judgment 
shall  not  be  rendered  against  the  garnishee 
until  the  action  against  the  defendant  in  at- 
tachment has  been  determined;  and  If  in> 
such  action  Judgment  be  rendered  for  defend- 
ant In  attachment,  the  garnishee  shall  be  dis- 
charged and  recover  costs."  And  so  on. 
throughout  the  chapter,  the  word  "action"' 
being  used,  evidently,  to  distinguish  the  prm- 
cipal  case  from  the  attachment  proceedings. 
If  such  be  the  true  construction,  then  it  1» 
clear  that  the  statute.  In  plain  and  unam- 
biguous language^  requires  the  affidavit  t» 
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show  that  the  garnishee  is  within  the  coanty 
where  the  principal  action  is  brought,  and  it 
Is  not  claimed  that  outside  of  section  207 
there  is  any  authority  for  issuing  an  order 
of  garnishment  to  another  county.  But,  if 
the  word  "action"  l>e  held  to  refer  to  the  at- 
tachment proceedings,  still  Douglas  would  be 
the  county  where  such  action  was  brought. 
The  writ  was  Issued  from  and  was  return- 
able to  the  district  court  of  Douglas  county. 
The  action  was  brought  in  Douglas  county; 
the  writ  was  merely  to  be  executed  in  Dodge 
«ounty.  It  was  no  more  brought  in  Dodge 
•county  than  was  the  principal  case,  because 
A  summons  was  issued  and  served  In  that 
•county  upon  the  defendants  there  residing. 
And  there  exists  in  principle  a  reason  for 
giving  the  statute  the  coustructiou  we  hare 
indicated.  A  garnishee  is  an  innocent  party 
not  Interested  in  the  suit  The  whole  policy 
of  the  law  is  to  protect  him  from  expense, 
damages,  costs,  or  unnecessary  annoyance. 
A  defendant  must  be  sued  in  the  county 
where  he  resides,  or  is  at  the  commencement 
of  the  action,  except  in  special  cases,  where 
«,  departure  from  the  general  rule  is  neces- 
sary. A  witness  cannot  be  required  in  a  civil 
case  to  leave  the  county  where  he  resides,  or 
is  not,  in  response  to  a  subpoena  from  an- 
other county.  It  seems  to  have  been  the  in- 
tention of  the  legislature  to  put  a  garnishee 
on  as  favoiuble  a  footing  as  a  defendant  or  a 
witness.  It  would  certainly  be  a  great  hard- 
ship to  compel  a  garnishee  to  travel  over  the 
state  for  the  purpose  of  making  answer. 

In  support  of  plaintiff's  contention,  we  are 
cited  to  the  case  of  Conohan  v.  Cullin,  2 
Disn.  1.  In  that  case  it  was  held  that  serv- 
ice of  an  order  of  garnishment  in  Cincinnati 
on  an  agent  there  of  a  corporation  situated  in 
Cleveland  was  bad,  and  in  the  opinion  there 
Is  a  dictum  that,  to  authorize  service  on  the 
Cleveland  company,  an  order  of  attachment 
should  be  Issued  to  Cuyahoga  county.  We 
do  not  know  whether  the  Code,  as  it  then  ex- 
isted in  Ohio,  was  similar  to  ours  in  this  re- 
spect It  is  not  now  similar,  and  has  not 
been  for  many  years.  It  does  not  now  re- 
quire that  the  affidavit  shall  show  that  the 
garnishee  is  within  the  county,  but  provides 
specially  for  issuing  orders  of  garnishment  to 
-other  counties,  and  for  the  taking  of  the  an- 
swers of  the  garnishees  in  the  counties  to 
which  the  orders  are  issued.  But  if  the 
Ohio  Code  was,  at  the  date  of  this  decision, 
similar  to  ours,  we  cannot  think  that  we  are 
bound  by  the  construction  given  by  an  in- 
ferior Ohio  court  in  an  obiter  dictum  the 
^me  year  in  which  our  Code  was  adopted. 

From  an  examination  necessarily  somewhat 
cursory  of  the  statutes  of  other  states,  we 
find  none  embracing  the  language  which  la 
here  the  subject  of  investigation.  Florida, 
Oeorgia,  Ohio,  and  Texas  provide  specially 
for  garnishments  to  other  counties,  and  all 
provide  that  in  such  case  an  answer  may  be 
made  without  requiring  the  garnishee  to 
leave  the  county.    We  are  aware  that  the 


construction  we  are  giving  the  statute  seems 
to  leave  the  law  in  such  a  shape  that  prop- 
erty and  credits  of  a  debtor  residing  in  the 
state  cannot  be  reached  when  they  are  in  the 
hands  of  a  third  person,  In  a  county  where 
action  cannot  be  brought  against  the  debtor, 
because  it  has  been  held  that  action  may  not 
be  brought  In  a  county  where  the  garnishee 
resides,  and  summons  Issued  to  the  county  of 
the  debtor's  residence.  Hoagland  v.  Wilcox 
(Neb.)  60  N.  W.  376.  We  do  not  think,  how- 
ever, that  we  can  avoid  this  difficulty  with- 
out a  forced  construction  of  the  statutes. 
The  legislature,  and  not  the  courts,  mast  cor- 
rect the  defect    Judgment  affirmed. 


STATE  ex  rel.  SCHOOL  DIST.  NO.  6  OP 

THURSTON  COUNTY  et  aL  v. 

MOORE,  Auditor. 

(Supreme  Court  of  Nebraska.     May  1,  1895.) 

COSBTRUCTIOX  0»  STATUTES— SCHOOL   DtSTBICTS— 
POWSK  10  ISSOB   BON'DS   tW   CoMPBOUISE 

or  AN  Indebtedxess. 

1.  In  the  interpretation  or  construction  of 
BtHtutes,  ascertainment  of  the  intention  of  the  leg- 
islature is  the  end  or  purpose  to  be  accomplished. 

2.  Where  a  law  is  plain  and  certain  in  its 
terms,  and  free  from  ambiguity,  a  reading  suffices, 
and  no  interpretation  is  needwi  or  proper. 

3.  Statutes  which  authorize  the  issuance  of 
bonds  by  the  mtaor  political  subdivitriong  of  the 
state  are  subjects  for  strict  construction  when  an 
interpretation  is  necessary;  and  where,  from  a 
careful  study  and  analysis  of  the  whole  act  and 
its  several  parts,  the  meaning  and  intent  is  doubt- 
ful, the  doubt  should  be  resolved  in  favor  of  the 
public  or  taxpayers. 

4.  The  act  approved  March  30,  1887  (see 
chapter  9,  Sess.  Laws  1887,  p.  100),  entitled  "An 
act  to  authorize  counties,  prednets,  townships,  or 
towns,  cities,  villages  and  school  districts  to  com- 
promise their  indebtedness  and  issue  new  bonds 
therefor,"  held  not  to  empower  a  school  district  to 
issue  its  bonds  and  deliver  them  to  parties  in  com- 
promise, or  to  take  the  place  of  an  indebtedness 
evidenced  by  school  district  warrants  or  orders. 

(Syllabus  by  the  Court) 

Original  application,  in  the  name  of  the 
state,  on  the  relation  of  school  district  No. 
6  of  Thurston  county  and  the  State  Bank  of 
Pender,  for  mandamus  to  Eugene  Moore, 
auditor  of  public  accounts.    Denied. 

James  H.  Macomber,  for  relators.  A.  8. 
Churchill,  Atty.  Gen.,  for  respondent 

HARRISON,  J.  It  appears  from  the  ap- 
plication for  a  writ  of  mandamus  in  this  ac- 
tion that  school  district  No.  6  of  Thurston 
county,  one  of  the  relators,  had  contracted  an 
indebtedness  of  $1,365.26,  and  had  issued 
warrants  evidencing  the  indebtedness,  of 
which  the  State  Bank  of  Pender,  also  a 
relator,  had  become  the  owner  by  purchase. 
No  question  is  raised  in  the  pleadings  of  the 
good  faith  of  eltber  the  issuance  of  the  war- 
rants by  the  school  district  or  their  acquisi- 
tion by  the  bank,  nor  is  their  validity  attack- 
ed. The  school  district  was  unable  to  pay 
the  amount  due  the  bank  upon  the  warrant.s 
and,  as  a  result  of  negotiations  between  its 
officers  and  the  bank.  It  was  agreed  that  the 
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school  district  would  issne  Its  bonds  in  the 
Bum  of  $1,250,  which  the  bank  would  receive 
In  full  of  the  indebtedness.  The  bonds  were 
issued,  and  the  warrants  held  by  the  bank 
were  surrendered  and  canceled.  The  bonds 
were  presented  to  Hon.  Eugene  Moore,  the 
auditor  of  public  accounts  (respondent  here- 
in), for  registration,  and,  upon  his  refusal  to 
register  them,  this  action  was  brought  in 
this  court,  the  relief  sought  being  to  compel 
the  auditor  to  comply  with  the  relator's  de- 
mand for  registration  of  the  bonds.  The 
auditor  demurred  to  the  petition- or  applica- 
tion of  relators,  and  thus  put  in  issue  the 
authority  of  the  school  district  to  issue  the 
bonds,  and  the  rights  of  the  parties  to  te- 
qnire  them  to  be  registered. 

The  law  to  which  our  attention  is  directed, 
and  pursuant  to  the  provisions  of  which  the 
relators  assert  they   acted   in   making  the 
agreement  which  they  did.  and  which,  it  ia 
claimed,  empowered  the  school  district  to  is- 
sue the  bonds  for  the  purpose  and  in   oie 
manner  It  did,  was  passed  during  the  legis- 
latlTe  session  of  1887  (see  Sess.  Laws  1887, 
p.  100),  and  reads,  in  the  portion  which  we 
need  notice,  as  follows: 
"An   act   to   authorize   counties,    precincts, 
townships,  or  towns,  cities,  villages,  and 
school  districts  to  compromise  their  In- 
debtedness and  issue  new  bonds  therefor. 
•     •     • 

"Section  1.  That  any  county,  prjciuct,  town- 
eblp,  vt  town,  city,  village,  or  school  district 
is  hereby  anthorlzed  and  empowered  to  com- 
promise ita  indebtedness  in  the  manner  here- 
inafter provided. 

"Sec.  2.  Whenever  the  county  commission- 
ers of  any  county,  the  city  council  of  any 
city,  the  board  of  trustees  of  nny  village,  or 
the  school  board  of  any  school  district,  shall 
be  aatisfled  by  petitions  or  otherwise,  that 
any  rach  county,  precinct,  township  or  town, 
city.  Tillage,  or  school  district,  is  unable  to 
pay  In  full  its  indebtedness,  and  two  thirds 
(%)  of  the  resident  tax  payers  of  such  county, 
precinct,  township,  or  town,  city,  village,  or 
school  district,  shall  by  petition  ask  that  such 
county,  precinct,  township,  town,  city,  or 
village  or  school  district  to  compromise  such 
Indebtedness,  they  are  hereby  empowered  to 
enter  into  negotiation  with  the  holder  or  the 
holders  of  any  such  Indebtedness,  of  what- 
ever form,  scaling,  discounting  or  compromis- 
ine  the  same. 

"Sec.  3.  Whenever  satisfactory  arrange- 
ments are  made  with  the  holder  or  holders  or 
any  of  them,  of  any  such  indebtedness,  and 
npon  a  surrender  of  the  same  for  cancellation 
or  satisfaction,  the  county  couimissioners,  for 
and  on  behalf  of  any  such  county,  precincts, 
townships,  or  towns,  or  the  city  council  of 
any  snch  city,  or  the  board  of  trustees  of  any 
such  village  or  school  board  of  any  such 
school  district  shall,  upon  petition  of  two 
thirds  (%)  of  the  resident  taxpayers  of  such 
county,  preoinct,  township,  or  town,  city,  vil- 
lage, or  school  district  shall  have  authority, 


and  they  are  hereby  empowered  to  issue  the 
bends  of  such  county,  precinct,  township  or 
town,  city,  village,  or  school  district,  to  the 
holder  or  holders  of  the  Indebtedness  so  sur- 
rendered, cancelled,  or  satisfied  for  the  amount 
agreed,  upon  not  exceeding  the  original  in- 
debtedness. 

"Sec.  4.  Before  issuing  bonds  under  the  pro- 
visions of  this  act,  the  board  issuing  the  same 
shall  by  resolution  enter  upon  its  records  re- 
cite the  number  and  denomination  of  the 
bonds  to  be  issued,  the  rate  of  interest  and  to 
whom  and  when  payable.  Such  bonds  shall 
be  paj'able  in  nqt  more  than  twenty  (20)  years 
from  the  date  of  their  Issue,  or  at  any  time 
before  maturity,  at  the  option  of  such  munici- 
pality. They  shall  bear  Interest  at  a  rate  not 
exceeding  seven  (7)  per  cent,  nor  the  rate 
borne  by  the  bond  surrendered,  with  Interest 
coupons  attached,  payable  annually  or  semi- 
annually.   •    •    •" 

During  a  number  of  years  school  districts 
In  this  state  Issued  bonds  for  certain  pur- 
ix>8es,  by  virtue  of  the  right  given  them  by 
law  to  borrow  money;  this  court  holding, 
when  tbe  question  was  presented  to  it  for  de- 
termination, that  the  power  to  issue  bonds 
was  Implied  from  the  authority  conferred  by 
statute  to  "borrow  money."  State  v.  School 
Dlst.  No.  24,  13  Neb.  78,  12  N.  W.  927;  also. 
State  V.  School  Dlst.  No.  4,  13  Neb.  82,  12  N. 
W.  812.  There  was  some  legislation  on  the 
subject  of  school  district  bonds,  their  Issu- 
ance, registration,  etc.,  during  the  legislative 
session  of  1875  (Sess.  Laws  1876,  pp.  118, 
185;  and  In  1879  an  act  was  passed  by  tbe 
legislature  entitled  "An  act  to  pi'ovlde  for  the 
Issuing  and  payment  of  school  district  bonds," 
which  repealed  the  former  acts  on  the  subject, 
and  provided  for  the  Issuance  of  bonds  to  ob- 
tain money  by  the  officers  of  school  districts, 
for  the  purpose  of  purchasing  a  site  for  and 
erection  thereon  of  schoolhouses  and  furnish- 
ing the  same;  that,  prior  to  the  issuing  of 
any  bonds,  the  subject  of  the  bonding  of  the 
district  must  be  submitted  to  the  voters,  and 
two-thirds  of  the  qualified  electors  of  the 
school  district  declare  by  their  votes  In  favor 
of  Issuing  the  bonds;  that  a  notice  of  such 
election  be  given  at  least  20  days  prior  to  the 
day  of  the  election;  that  no  such  vote  be  or- 
dered unless  pursuant  to  the  request  of  a  pe- 
tition, signed  by  at  least  one-third  of  ,the 
electors  of  the  school  district,  presented  to  the 
district  board,  suggesting  that  a  vote  be  tak- 
en In  relaticm  to  the  Issuance  of  bonds  for  the 
purposes  si)ecined  in  the  petition  and  within 
the  purposes  stated  in  the  act  This  law  of  1870 
has  been  amended,  but  not  so  as  to  change  its 
requirements  in  regard  to  presentment  of  a 
petition  and  the  holding  of  an  election  being 
recessary  to  the  authorization  of  an  issue  of 
bonds.  There  was  also  passed  by  the  legis- 
lature of  1870  (Sess.  Laws  1879,  p.  170)  "An 
act  to  provide  for  the  funding  of  outstanding 
school  district  bonds,"  which  provided  that 
any  school  district  in  the  state  of  Nebraska 
which  has  heretofore  voted  and  issued  bonds 
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-wliicb  remain  unpaid  Is  authorized  to  issue 
bonds  to  be  substituted  and  exchanged  for 
the  original  bonds,  at  a  rate  not  to  exceed 
dollar  for  dollar,  and  further  providing  that 
no  vote  of  the  people  be  required  to  authorize 
the  issue  of  the  new  bonds.  This  act  was 
amended  in  1893,  but  the  amendment  need 
not  be  farther  noticed  here.  In  1887  came 
the  act  under  which  the  bonds  over  which 
this  controversy  has  arisen  were  Issued,  and 
which  we  have  hereinbefore  quoted.  We 
tiave  shown  the  condition  of  our  law  in  ref- 
erence to  the  subject  under  consideration  to 
the  extent  it  appears  in  the  foregoing  state- 
ment, for  the  purpose,  in  the  main,  of  estab- 
lishing, as  it  does,  that,  prior  to  the  passage 
of  the  act  of  1887,  the  power  of  the  school 
district  board  to  issue  bonds  was  confined  to 
instances  where  the  legislature  had  author- 
ized them  to  do  so  only  when  the  proposition 
had  first  been  submitted  to  and  acted  upon 
favorably  by  the  body  of  the  district  (the 
voters),  for  at  no  time  were  the  officers  em- 
powered to  Issue  bonds  except  when  the  ex- 
penditure had  the  approval  of  the  electors  of 
the  district,  save  in  the  funding  act  of  1879, 
and  this  only  extended  to  bonds  which  had 
been  previously  voted  and  issued,  the  indebt- 
edness evidenced  by  them  having  received  the 
consideration,  and,  by  their  votes,  the  ap- 
proval, of  the  electors  of  the  district 

It  is  not  contended  by  the  relators  that  the 
bonds  which  the  auditor  refused  to  register 
were  issued  pursuant  to  any  election  at  which 
the  proposition  of  their  issuance  was  voted 
upon  by  the  electors  of  the  school  district  re- 
lator, but  that  they  were  executed  and  deliv- 
ered strictly  in  accordance  with  the  requlre- 
m'ents  of  the  act  of  1887,  and  it  is  not  contro- 
verted by  respondent  that  the  provisions  of 
the  law  of  1887  were  in  every  essential  ful- 
filled by  the  district  ofllcei-s  in  the  issuance  of 
these  bonds.  Hence  the  main  question  for 
cur  determination  Is,  are  the  provisions  of  the 
act  of  1887  sufficiently  broad  to  authorize  the 
Issuance  of  bonds  by  a  school  district  to  sub- 
stitute or  exchange  for  an  Indebtedness  of  the 
district  other  than  a  bonded  indebtedness? 
The  other  points  noticed  are  only  Incidental 
to  this,  and  important  alone  Insomuch  as  they 
bear  upon  and  affect  its  disposition. 

In  the  interpretation  and  construction  of 
statutes,  one  of  the  cardinal  rules  is  that 
it  is  the  intent  of  the  law  that  is  to  be  sought 
after,  and,  if  possible,  ascertained;  and 
where  the  law  is  expressed  In  words  which 
are  clear  and  not  ambiguous,  and  no  doubt 
as  to  its  purpose  and  meaning  can  arise 
from  the  language  employed,  where  to  under- 
stand and  know  its  intent  It  is  but  necessary 
to  read,  then  there  Is  no  call  for  an  Inter- 
pretation; but  where  the  Intention  and  mean- 
ing of  the  lawmakers,  as  expressed  in  the 
statute  enacted,  is  uncertain  or  obscure,  as 
in  the  one  now  under  consideration,  a  bare 
reading  will  not  suffice,  and  we  are  obliged 
to  resort  to  a  construction  of  its  terms  and 
provisions.    This  statute  contemplates  the 


issue  of  bonds  by  officers  of  certain  govern- 
mental dlvlalons  and  aubdivUdons  of  our 
state,  and  necessarily  carries  with  It  a  re- 
sort to  the  power  of  taxation  of  the  people 
to  raise  the  funds  to  meet  the  indebtedness 
created  by  such  action.  In  the  majority  of  In- 
stances not  accorded  until  the  proposition 
involved  is  submitted  to  and  approved  by  a 
vote  of  the  electors  of  the  particular  politi- 
cal body  or  subdivision  whose  tax  bearers 
are  to  be  afTected  thereby,  and  hence,  agree- 
ably to  a  well-established  rule,  is  to  be 
strictly  construed,  and,  where  tbeee  is  any 
doubt,  it  must  be  resolved  In  favor  of  the 
public  or  taxpayers.  The  first  section  of  the 
act  under  discussion  enumerates  the  par- 
ticular bodies  or  mnniclpallties  to  which 
power  is  granted,  and  contains  the  authoriza- 
tion to  compromise  indebtedness  without 
designation  of  any  particular  kind  of  in- 
debtedness. Section  2  provides  for  the  pres- 
entation of  a  petition  by  two-thirds  of  the 
resident  taxpaj'ers  of  the  county,  city,  town, 
or  school  district,  etc.,  asking  that  such  a 
compromise  be  made,  and  empowers  the 
proper  officers  to  negotiate  with  the  holders 
of  "any  such  Indebtedness,  of  whatever 
form,  scaling,  discounting,  or  compromising 
the  same."  The  words  "of  whatever  form," 
applied  in  explanation  of  the  Indebtedness, 
and  making  it  include,  as  given  their  natural 
and  ordinary  purport  they  do,  any  and  all 
indebtedness,  seem  to  make  the  intention  In 
relation  to  what  clalras  were  in  contempla- 
tion and  referred  to  by  the  legislature  pass- 
ing the  act  plain  and  certain;  and,  if  there 
were  no  statements  in  other  portions  of  the 
law  bearing  upon  this  same  point,  we  might 
well  stop  here  content  with  the  determination 
to  which  it  would  lead  ua  Section  3  of  the 
law  authorizes  the  issuance  of  the  bonds  up- 
on the  surrender  and  cancellation  or  satis- 
faction of  the  indebtedness  and  presentment 
of  a  petition  by  two-thirds  of  the  taxpayers 
requesting  such  action.  It  does  not  desig- 
nate or  Indicate  any  particular  kind  of  in- 
debtedness, but  refers  to  it  in  each  Instance 
by  the  use  of  the  general  term.  In  section 
4,  in  referring  to  the  bonds  to  be  Issued,  it 
is  stated:  "They  shall  bear  Interest  at  a 
rate  not  exceeding  seven  (7)  per  cent.,  nor 
the  rate  borne  by  the  bond  surrendered;" 
thus,  it  would  seem,  clearly  Indicating  tliat 
it  was  an  indebtedness  evidenced  by  bonds 
which  the  legislator  had  in  mind  when  he 
framed  and  Introduced  the  bill  containing 
the  act  in  question,  and  in  contemplation  of 
the  legislative  body  when  it  passed  the  act 
From  a  study  of  the  body  of  the  law,  we 
think  it  must  be  concluded  that  there  is  a 
doubt  whether  the  compromise  of  all  kinds 
of  indebtedness  is  intended  to  be  authorized, 
or  only  those  of  a  bonded  nature.  It  is  a 
well-settled  rule  that,  if  the  meaning  con- 
veyed by  the  liody  of  the  act  is  uucert.iiD 
or  in  doubt,  resort  may  be  bad  to  the  title, 
and  more  especially  is  this  the  rule  In  Juris- 
dictions where,  as  in  our  staie,  there  is  a 
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constitutional  prorlalon  requiring  the  sub- 
ject of  every  bill  to  be  clearly  expressed  In 
Its  title.  In  the  titie  of  this  act  the  subject 
was  stated  as  foUows:  "An  act  to  authorize 
counties,  precincts,  townships,  or  towns,  cit- 
ies, yUlages  and  school  districts  to  compro- 
mise their  Indebtedness  and  issue  new  bonds 
therefor."  The  portion  which  we  desire 
mainly  to  notice  is  contained  in  the  words 
"and  issue  new  bonds  therefor,"  and  more 
particularly  to  the  two  words  "new  bonds." 
The  principal  object  of  a  title  of  a  bill  is 
to  convey  to  a  person  who  reads  it  a  general 
idea  or  knowledge  of  the  contents  of  the 
act  To  a  person  reading  the  title  of  this 
bill,  the  use  of  the  word  "new"  In  connection 
with  the  word  "bonds,"  and  allowing  to 
them  their  ordinary  signification,  as  must  be 
done,  and  referring  baclt  and  viewing  them 
coupled  with  the  other  Idea  expressed  in  the 
title,— i.  e.  the  compromise  of  the  existing 
indebtedness,— It  seems  clear  that  the  natural 
thought  would  be  bonds  new  for  bonds  old, 
given  the  appellation  "new"  In  the  title  be- 
cause Issued  in  place  or  renewal  of  bonds 
which  would  be  designated  by  the  opposing 
word  "old."  We,  then,  have  the  use,  in  both 
title  and  act,  of  the  general  term  "Indebted- 
ness," which,  without  anything  to  extend  or 
explain  it,  would  include  all  kinds  of  In- 
debtedness. In  one  section  It  is  stated  to 
l>e  intended  to  cover  indebtedness  of  what- 
ever form,  which  would  include  the  wai^ 
rants  or  school  orders  held  by  the  bank, 
and  which  were  surrendered  on  the  is- 
suance of  the  lionds  presented,  and  which 
the  auditor  refused  to  register.  On  the  oth- 
er hand,  we  have  the  title  stating  that  the 
act  Is  to  provide  for  new  bonds,  which  con- 
veys the  idea  of  compromising,  replacing,  or 
renewing  other  or  old  bonds;  a  statement 
in  the  text  that  the  bonds  issued  shall  not 
bear  Interest  at  a  rate  in  excess  of  that  borne 
by  the  bonds  surrendered,  which,  to  say  the 
least,  leaves  us  in  doubt  and  renders  it  un- 
certain whether  the  law  was  intended  by 
the  legislature  to  emix>wer  the  Issuance  of 
bonds  in  the  manner  stated  therein  for  the 
compromise  of  an  existing  Indebtedness  oth- 
er than  in  the  form  of  bonds.  Add  to  these 
the  thought  that  there  was  no  provision  for 
submitting  the  proposition  of  the  issuance 
of  these  bonds  to  a  vote,  it  being  the  wise 
and  wholesome  policy  of  our  law  to  so  sub- 
mit such  questions  (involving,  as  they  nec- 
essarily do,  the  levying  of  a  tax)  to  the  deci- 
sion of  the  voters,  who  must  pay  the  tax, 
and,  further,  that  such  laws  are  the  sub- 
ject for  strict  interpretation,  and,  if  there 
is  a  doubt  as  to  the  intention,  it  must  be 
resolved  in  favor  of  the  taxpayers  or  public, 
and  we  are  constrained  to  say  that  our 
conclusion  Is  that  the  act  we  are  considering 
did  not  empower  the  issuance  of  the  bonds 
to  replace  the  indebtedness,  consisting,  as  it 
did,  of  school  warrants  or  orders,  and  the 
writ  prayed  for  in  this  action  must  be  de- 
nied. 


CLEARWATER  BANK  v.  KURKONSKI. 

(Supreme  Court  of  Nebraska.     May  1,  1895.) 

Appiai/— QoisTioNs  NOT  Raisid  Below — Consti- 

TOTioNAL  Law — Fenaltt  for  Failubb  to 

DiaoHABoe  Chattbl  Mobtoaob. 

1.  Where  a  statute  is  claimed  to  be  invalid  on 
the  ground  that  It  was  not  enacted  in  the  conati- 
tutional  mode,  such  invalidity  must  be  presented 
by  the  pleadings  or  in  some  other  form  in  the 
tnal  conrt,  to  be  of  any  avail  here.  Such  objec- 
tion cannot  be  raised  for  the  first  time  in  the  ap- 
pellate court 

2.  That  portion  of  section  16,  c.  82,  Comp. 
St.,  which  gives  to  die  mortgagor  of  chattels  a 
right  of  action  to  recover  the  sum  therein  pre- 
scribed as  liquidated  damages  for  a  failure  of  a 
mortgagee  or  his  assignee  to  enter  satisfaction  of 
record  of  a  chattel  mortgage  which  has  been  paid 
within  10  dajrs  after  being  thereto  requested,  does 
not  conflict  with  sectioD  3,  art  1,  nor  with  sec- 
tion 5,  art  8,  of  the  constitution  of  this  state. 
Graham  ▼.  Kibble,  2  N.  W.  455,  9  Neb.  182,  fol- 
lowed. 

3.  A  demand  must  be  made  upon  the  mort- 
gagee or  Ills  assignee  for  the  satisfaction  of  a 
mortgage  before  an  action  can  be  maintained  to 
recover  the  fixed  sum  named  in  said  section  15. 

4.  The  entry  of  satisfaction  after  the  statu- 
tory period  will  not  defeat  such  an  action. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Antelope  county; 
Allen,  Judge. 

Action  by  Martin  Kurkonski  against  the 
Clearwater  Bank  to  recover  the  penalty  for 
failure  to  discharge  a  chattel  mortgage. 
There  was  Judgment  for  plalntltr,  and  de- 
fendant brings  error.    Affirmed. 

Robertson,  Wigton  &  Whltham  and  N.  D. 
Jaclcson,  for  plaintiff  in  error.  S.  D.  Thorn- 
ton and  O.  A.  Williams,  for  defendant  in 
error. 

NORVAL,  C.  J.  This  action  was  brought 
by  Martin  Kurkonski  against  the  Clearwater 
Bank,  under  section  15,  c.  32,  Comp.  St,  to 
recover  $50,  the  fixed  damages  therein  pro- 
vided for  the  failure  and  refusal  of  a  mort- 
gagee to  release  and  discharge  a  chattel 
mortgage  of  record  after  the  debt  had  been 
paid.  The  trial  resulted  in  a  verdict  and 
Judgment  against  the  bank  for  the  amount 
above  stated. 

The  first  point  argued  in  the  brief  Is  that 
said  section  15,  in  so  far  as  it  Imposes  n 
fixed  sum  for  failure  to  discliarge  a  chattel 
mortgage.  Is  unconstitutional.  The  section 
was  originally  section  74,  c.  4S,  Rev.  St. 
1866,  enUUed  "Real  Estate."  It  made  provi- 
sion how  and  when  a  mortgage  upon  chat- 
tels may  be  renewed.  The  section  was 
amended  in  1879  (Laws  1879,  p.  107)  so  as 
to  read  as  follows: 

"Sec.  74.  Such  clerk  shall  also  enter  Into 
a  book  provided  by  him  for  that  purpose, 
the  names  of  all  the  parties  to  such  instru- 
mcuts,  arranging  the  names  of  mortgagors 
alphabetically,  and  shall  note  thereon  the 
time  of  filing  such  Instrument  or  copy.  Such 
mortgage  when  satisfied  may  be  discharged 
by  an  entry  by  the  mortgagee  or  his  agent 
on  the  margin  of  such  index,  which  shall  be 
attested  by  the  clerk  without  fee,  and  the 
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original  Instrument  or  copy  so  filed  shall  be 
returned  to  tbe  mortgagor." 

It  was  carried  Into  the  compilation  of  the 
Statutes  of  1881  as  section  15,  c.  32,  entitled 
"Frauds";  and  It  was  amended  as  such  in 
1885.  Since  tben  there  have  been  no  chan> 
ges,  and  as  now  existing  It  is  as  follows: 

"Sec.  15.  Such  clerk  shall  also  enter  in  a 
book  to  be  provided  by  him  for  that  purpose 
the  names  of  all  parties  to  such  instrument, 
arranging  the  names  of  such  mortgagors  al- 
phabetically, and  shall  note  thereon  the  time 
of  filing  such  instrument  or  copy.  Such 
mortgage  when  satisfied  shall  be  discharged 
by  an  entry  by  the  mortgagee,  his  agent  or 
assignee  on  the  margin  of  such  index,  which 
shall  be  attested  by  the  clerk  without  fee: 
provided,  also,  that  the  county  clerk  may 
discharge  a  mortgage  on  the  presentation  or 
receipt  of  an  order  In  writing,  signed  by  the 
mortgagee  thereof  and  attested  by  a  Justice 
of  the  peace  or  some  officer  with  a  seal. 
Any  mortgagee,  assignee  or  their  legal  per- 
sonal representatives,  after  full  performance 
of  the  conditions  of  the  mortgage,  who  for 
the  space  of  ten  (10)  days  after  being  re- 
quested shall  refuse  or  neglect  to  discharge 
the  same  as  provided  in  this  section,  shall 
t>e  liable  to  the  mortgagor,  his  heirs  or  as- 
signs in  the  sum  of  fifty  ($50)  dollars  dam- 
ages; and  also  for  all  actual  damages  sus- 
tained by  the  mortgagor,  occasioned  by  such 
neglect  or  refusal,  said  damages  to  be  recov- 
ered In  the  proper  action." 

It  is  urged  that  the  legislature  of  1885  In- 
jected into  the  statute  the  provision  impos- 
ing the  sum  of  $50  in  the  nature  of  liquidat- 
ed damages  for  failure  to  discbarge  a  chattel 
mortgage  which  is  a  new  subject  of  legisla- 
tion, not  covered  by  the  original  section  or 
the  first  amendment  thereof,  but  one  which 
is  entirely  forelgrn  to  the  title  of  the  last 
amendatory  act;  hence  the  provision  Is  un- 
constitutional and  void.  We  are  relieved 
from  the  necessity  of  passing  upon  the  valid- 
ity of  the  law  at  this  time,— 1.  e.  wliether  It 
was  enacted  in  the  mode  prescribed  by  the 
constitution, — since  no  such  question  was 
raised  in  the  court  below  either  by  the  plead- 
ings or  upon  the  Introduction  of  the  testi- 
mony. Burlington  &  M.  R.  R.  Co.  v.  Saun- 
ders Co.,  16  Neb.  123,  19  N.  W.  698;  PHI  v. 
State,  43  Neb.  27,  61  N.  W.  96;  Vose  v.  Cock- 
croft,  44  N.  T.  415;  Delaney  v.  Brett,  61  N. 
¥.  78.  The  bank  having  made  no  objection 
to  the  constitutionality  of  the  statute  in  the 
trial  court,  It  must  be  held  to  have  waived  it 

The  next  point  made  Is  that  the  measure 
of  recovery  Is  the  amount  of  loss  incurred; 
and,  no  actual  damages  having  been  proven, 
there  can  be  no  recovery  in  this  case.  If 
the  petition  had  been  framed  under  the 
clause  of  the  statute  allowing  the  mortgagor 
to  collect  the  actual  damages  sustained,  the 
plaintiff  would  be  limited  in  his  recovery 
to  such  sum  88  would  fully  compensate 
him  for  his  injury  or  loss,  and  it  could  not 
*ie  increased  by  awarding  punitive  or  ex- 


emplary damages.  But  such  is  not  the  form 
of  the  action.  The  suit  Is  brought  alone  to 
recover  the  sum  fixed  by  the  statute  for  the 
failure  to  discharge  a  mortgage,  and  it  was 
not  necessary  to  prove  upon  the  trial  the 
amount  of  pecuniary  injury  suffered.  The 
fact  that  the  act  gives  the  money,  when  re- 
covered, to  the  party  Injured,  does  not  make 
the  law  confilct  with  the  provisions  of  sec- 
tion 5,  art  8,  of  the  state  constitution.  Gra- 
ham V.  Kibble,  9  Neb.  182,  2  N.  W.  455. 

It  was  admitted  upon  the  trial  that  on  the 
eth  day  of  August,  1880,  the  plaintiff  below 
executed  and  delivered  to  the  bank  his 
promissory  note  for  $27.25,  due  on  the  6th 
day  of  the  following  November,  and  at  the 
same  time  secured  the  payment  thereof  by 
giving  a  mortgage  upon  certain  personal 
property  owned  by  the  mortgagor.  The 
mortgage  was  duly  filed  in  the  office  of  the 
county  clerk  of  Antelope  county  on  the  day 
following  its  execution,  and  by  him  Indexed 
as  required  by  law.  The  Indebtedness  se- 
cured by  said  mortgage  was  fully  paid  to 
the  bank  on  November  1,  1889;  and  the 
mortgage  was  released  of  record  on  Jannary 
29,  1800,  or  one  day  prior  to  the  commence- 
ment of  this  action.  The  plaintiff  testified 
that,  at  the  time  he  paid  the  note,  he  re- 
quested Mr.  Smith,  the  cashier  of  the  bank, 
to  release  the  mortgage,  and  he  promised  so 
to  do,  and  that  on  the  8th  of  January,  1880, 
he  again  demanded  of  Mr.  Smith  that  the 
mortgage  be  discharged  of  record.  J.  C. 
Smith  testified  that  the  agreement  with  the 
plaintiff  was  that  he  (the  witness)  was  to  re- 
lease  the  mortgage  the  first  time  he  went 
to  Nellgh,  and  that  the  plaintiff  expressed 
himself  satisfied  with  the  arrangement;  that 
no  other  demand  to  have  the  mortgage  dis- 
charged was  ever  made.  Mr.  Smith  Is  cor- 
roborated by  the  testimony  of  George  New- 
er. The  only  controversy  ui>on  the  facts  Is 
as  to  whether  a  discharge  of  the  mortgage 
was  demanded  of  the  officers  of  the  bank, 
and  the  conflict  in  the  testimony  upon  that 
point  was  properly  left  to  the  Jury  to  decide, 
and  they  solved  it  against  the  bank,  which 
they  were  warranted  In  doing  upon  the 
plaintiff's  testimony  alone,  if  they  believed 
it  to  be  true.  Undoubtedly,  It  was  neces- 
sary for  the  plaintiff  to  prove  a  demand  be- 
fore an  action  could  be  maintained  to  recov- 
er the  damages  named  in  the  statute.  Hall 
V.  Hurd,  40  Kan.  374, 19  Pac.  802;  Deeter  v. 
CroBSley,  26  Iowa,  180.  A  careful  considera- 
tion of  the  record  convinces  us  that  the  evi- 
dence Is  sufficient  to  authorize  a  finding  tbat 
satisfaction  of  the  mortgage  of  record  was 
unconditionally  demanded  more  than  10 
days  prior  to  the  bringing  of  this  suit  and 
that  there  is  no  error  In  the  instructions  up- 
on that  branch  of  the  case.  Under  the  stat- 
ute, it  was  the  duty  of  the  bank  to  release 
the  mortgage  upon  the  payment  of  the  debt 
thereby  secured,  whether  a  demand  was 
made  therefor  or  not;  but  as  stated  above, 
the  penalty  did  not  attach  until  after   Aet- 


Digitized  by 


Uoogle 


Neb.) 


HOOPER  ».  CASTETTEB, 


185 


mand  and  fallore  to  comply  therewith  with- 
in ten  days.  True,  satisfaction  waa  entered 
In  this  case  the  day  before  the  action  waa 
bronght,  but  that  will  not  defeat  a  recorery 
of  the  penalty  which  has  already  attached. 
1  Jones,  Mortg.  S  990;  Deeter  r.  Crossley, 
supra;  HaU  v.  Hurd,  40  Kan.  740,  21  Pac. 
585.  There  Is  no  reversible  error  in  the  rec- 
ord, and  the  Judgment  is  athrmed. 


HOOPER  et  al.  t.  CASTB3TTBR. 
(Supreme  Court  of  Nebraska.     May  2,  1895.) 

HORTGAOB    FOHECLOSDBB  —  VaLIPITT  OP  SaI.1  — 

Waiter  o»  Irreoclaritibs— Judgment  Libns 
— Homestead  Rights— Rkvi  ew. 

1.  Id  reylewing  the  action  of  the  district  court 
in  refusing  to  set  aside  a  sale,  this  court  mn  con- 
sider only  whether  the  district  court  erred  in  re- 
fusing to  set  aside  the  sale  on  the  specific  pounds 
assigned  for  that  purpose  in  the  motion  filed  in 
the  court  below. 

2.  This  court  cannot,  either  on  appeal  or  er^ 
ror,  say  that  the  district  court  should  or  should 
not  have  set  aside  a  sale  for  any  reason  or  irreg- 
ularity appearing  in  the  record,  unless  such  reason 
or  iiregnlarity  was  ur{[ed  upon  the  district  court 
as  a  reason  for  its  action.  Smith  t.  Spaulding, 
58  N.  W.  852,  40  Neb.  339:  Johnson  t.  Bemis.  7 
Neb.  224:  Ecklund  v.  Willis  (Neb.)  62  N.  W. 
4%,  followed  and  reaffirmed. 

3.  A  purchaser  at  a  mortgage  foreclosure 
sale  will  not  be  relieved  from  completing  his  pur- 
chase on  account  of  defective  title,  or  on  the 
KTonnd  of  there  being  prior  incumbrances  on  the 
property,  when  the  true  condition  of  the  title  is 
fully  set  out  in  the  pleadings  and  the  record  of 
the  proceedings  under  which  the  sale  was  made, 
as  he  lis  diargeable  with  notice  of  such  material 
facts  as  the  record  discloses.  Norton  r.  Trust 
Co.,  53  N.  W.  481,  85  Neb.  466,  followed  and  re- 
affirmed. 

4.  An  officer  selling  property  under  execution 
or  a  decree  in  equity  can  sell  such  property  on 
such  terms,  and  such  terms  only,  as  are  provided 
by  the  decree  and  the  law  in  force  governing  such 
sale,  which  is  incorporated  into  and  a  iMrt  of  such 
decree. 

5.  An  officer  selling  property  on  execution  or 
nnder  a  decree  in  equity  has  no  authority  to  sell 
on  credit,  or  to  accept  in  payment  of  the  bid  any- 
thing other  than  lawful  money,  unless  otherwise 
expressly  authorized  by  the  terms  of  the  decree  or 
the  law  in  force  governing  such  sale. 

6.  An  officer  who  makes  return  to  an  order 
of  sale,  issued  for  the  satisfaction  of  a  decree  in 
n  mart^uge  foreclosure  proceeding,  that  he  sold 
the  property  described  in  such  return  to  a  desig- 
nated bidder,  is  conclusively  presumed  to  have 
made  such  sale  for  cash,  less  the  amount  of  the 
purchaser's  claim.  If  any,  existing  against  said 
property,  and  to  satisfy  which  such  sale  was 
made,  unless  the  decree  on  which  said  order  of 
sale  is  based  expressly  authorizes  a  sale  on  cred- 
it. 

T.  A  purchaser  of  property  sold  at  judicial 
sale,  who,  after  Its  confirmation,  accepts  a  convey- 
ance for  said  property  executed  in  pursuance  of 
such  sale,  its  confirmation,  and  the  order  of  the 
court  and  who  applies  to  and  obtains  from  the 
court  an  order  for  a  writ  of  possession  for  such 
property,  thereby  waives  all  errors  and  iregulari- 
tiea  which  occurred  in  the  making  of  such  sale, 
and  all  objections  and  exceptions  to  the  court's  oiv 
der  of  confirmation. 

8.  The  finding  of  a  district  court  made  on 
conflicting  evidence,  like  the  finding  of  a  jury,  is 
binding  on  this  court,  if  such  finding  is  supported 
by  sufficient  evidence. 

9.  Certain  real  estate  was  incumbered  by  two 
mortgages.     The  holder  of  the  second  mortgage 


brought  a  suit  in  equity  to  foiedose,  obtained  » 
decree,  and  at  a  sale  thereunder  purchased  the 
property.  The  holder  of  the  first  mortgage  waa 
not  made  a  party  to  the  foreclosure  suit  After 
obtaining  his  decree,  but  before  the  sale,  the  hold- 
er of  the  second  mortgage  purchased  and  took  an 
assignment  to  himself  of  the  first  mortgage. 
Bdd,  that  his  ownership  of  the  first  mortgage  did 
not  of  itself  entitle  him,  as  against  the  mortga- 
gor, to  a  decree  applying  the  surplus  proceeds  of 
the  sale  towards  the  liquidation  of  the  mortgage- 
purchased. 

10.  In  a  suit  to  foreclose  a  real-estate  mort- 
gage, certain  creditors  of  the  mortgagor  having 
ordinary  judgments,  apparent  liens  on  the  mort- 
^gpd  property,  were  made  parties  defendant. 
They  filed  answers,  asking  that  their  judgments 
might  be  paid  out  of  any  surplus  arising  from  the 
sale  of  the  property  and  remaining  after  satisfac- 
tion of  the  mortgage  being  foreclosed,  and  the  de- 
cree rendered  so  provided.  The  mortgagor, 
though  personally  served,  did  not  appear  in  the 
case  nntil  after  a  sale  of  the  mortgaged  proper^, 
when  he  applied  to  the  court  for  an  order  to  have 
$2,000  of  tne  surolus  paid  to  him  in  lien  of  his 
homestead  exemption.  Bdd:  (1)  That  the  mort- 
gagor was  entitled  to  the  order.  (2)  That  the 
question  of  the  homestead  rights  of  tiie  mortgagor 
was  not  involved  nor  litigated  in  the  foreclosure 
suit.  (3)  That  the  decree  rendered  In  the  fore- 
closure suit  was  not  a  bar  to  the  mortgagor's  ap- 
plication to  have  the  surplus  paid  to  him  in  lien  of 
his  homestead.  (4)  That,  though  the  judgments 
were  lions  upon  uie  real  estate  before  the  bring- 
ing of  the  foreclosure  suit,  such  liens  were  sub- 
ject to  the  mortgagor's  homestead  rights  in  the 
property.  (5)  That  the  decree  in  the  foreclosure 
suit  finding  the  judgments  were  liens,  and  order- 
ing them  paid  out  of  the  surplus,  should  be  con- 
strued as  if  it  read  that  they  were  liens,  and 
should  be  paid  out  of  the  surplus  subject  to  the 
mortgagor's  homestead  rights.  (6)  That  the  mort- 
gagor did  not  lose  his  homestead  exemption  be- 
cause the  real  estate  had  been  converted  by  a  de- 
cree of  the  court  into  money,  nor  did  the  judg- 
ment creditors  acquire  by  the  decree  any  greater 
liens  upon  or  ri«ht  to  the  money  than  tiiey  had 
against  the  property.  (7)  That  the  mortgagor 
might  claim  the  surplus  money  in  lien  of  his 
homestead  vxemption  at  any  time  before  sndi 
surplus  was  finally  distributed  by  order  of  the 
court 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Washington  county; 
Scott,  Judge. 

Action  to  foreclose  a  mortgage  by  Abram 
C^stetter  against  O.  N.  Remington  and  wife, 
mortgagors,  and  Edward  Hooper  and  others. 
Judgment  creditors.  To  the  Judgment  ren- 
dered, both  parties  assign  error.     Affirmed. 

L.  W.  Osborn  and  Walton  &  Muminert,  tor 
Hooper  and  other  creditors.  Cha&  Offutt,  for 
Castetter.  Jesse  T.  Davis  and  B.  R.  DufDe, 
for  defendants  Remington. 

RAOAN,  C.  Abram  Castetter  brought  this 
suit  In  equity  to  the  district  court  of  Wash- 
ington county,  against  O.  N.  Remington  and 
wife  and  a  number  of  other  persons  herein- 
after designated  Judgment  creditors.  The 
object  of  the  action  was  to  foreclose  certain 
mortgages  b^onglng  to  Castetter,  which  had 
been  executed  and  delivered  to  him  by 
Remington  and  wife,  on  certain  real  estate 
in  said  county.  At  the  time  the  suit  was 
brought,  the  Scottish-American  Investment 
Company  held  a  mortgage  upon  this  real  es- 
tate for  $4,600.  This  mortgage  had  been  ex- 
ecuted by  Remington  and  wife,  and  was  a. 
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'flnit  lien  upon  all  the  real  estate  involved 
in  this  action.  Mo  reference  was  n^^ade  to 
this  mortgage  in  any  of  the  pleadings  filed 
in  tiUs  case,  and  the  Scottish-American  Com- 
pany,  the  holder  of  the  mortgage,  was  not 
made  a  party  to  the  action.  Remington  and 
wife,  though  personally  served  with  sum- 
mons, made  no  appearance  in  the  action. 
The  judgment  creditors  appeared  and  filed 
answers  setting  o\it  certain  judgments  which 
they  held  against  Remington,  and  asked  that 
in  case  of  a  sale  of  the  mortgaged  premises 
under  Castetter's  mortgages,  and  after  the 
satisfaction  of  such  mortgages,  the  surplus 
proceeds  of  the  sale  might  be  applied  to- 
wards the  satisfaction  of  their  Judgments. 
By  the  decree  pronounced  in  the  case,  the 
-district  court  found  the  amount  due  Castet- 
ter  on  his  mortgages  made  by  Remington, 
and  the  amount  due  each  of  the  judgment 
-creditors  from  Remington,  but  that  the  liens 
of  Castetter  and  of  the  judgment  creditors 
were  each  subject  to  the  $4,500  mortgage 
held  by  the  Scottish-American  Investment 
Company,  as  above  stated.  Aside  from  this 
mortgage,  Castetter's  debt  was  declared  to 
be  the  first  lien  upon  the  premises.  The 
Judgment  creditors  were  deciai-ed  to  have 
liens  upon  the  premises,  subject  to  Castet- 
ter's in  the  order  of  the  date  of  the  fil- 
ing In  the  office  of  the  clerk  of  the  district 
court  of  said  county  of  their  judgments. 
The  decree  further  provided  for  a  sale  of 
the  mortgaged  premises,  and  the  bringing 
of  the  proceeds  Into  court,  to  be  applied  to 
the  liquidation  of  the  amounts  found  due 
Castetter  and  the  Judgment  creditors.  The 
issuance  of  an  order  for  the  satisfaction  of 
the  decree  was,  at  the  request  of  Remington, 
stayed  for  nine  months,  in  pursuance  of  the 
statute.  On  the  28th  of  January,  1892,  the 
order  of  sale  was  issued,  and  on  the  7th 
of  March,  1892,  the  sherift  returned  said  or- 
der of  sale  Into  court,  reciting  that  he  had 
on  the  4th  day  of  March,  1892,  sold  all  the 
real  estate  described  In  the  decree  at  pub- 
lic auction  to  Abram  Castetter,  the  plaintiff 
In  the  action,  for  $11,200.  On  the  9th  of 
March,  1892,  Castetter  filed  a  motion  to  set 
aside  the  sale  made  by  the  sheriff,  the  only 
ground  of  this  motion  being  "that  the  bid 
at  said  sale  was  made  by  this  plaintlfT  un- 
der a  total  misapprehension  of  the  facts,  as 
shown  by  affidavits  filed  In  support  of  this 
motion."  On  the  27th  of  September,  1892, 
the  court  overruled  the  motion  of  Castetter 
to  set  aside  the  sale,  and  confirmed  It  To 
this  ruling  of  the  court  Castetter  took  no  ex- 
ception, but  at  the  same  time  made  applica- 
tion for  and  obtained  from  the  court  an 
order  for  a  writ  of  possession  of  the  prem- 
ises. After  the  rendition  of  the  decree,  but 
before  the  sale  thereunder,  Castetter  pur- 
chased of  the  Scottish-American  Investment 
Company  its  $4,500  mortgage,  took  an  as- 
signment of  the  same,  and  owned  and  held 
said  mortgage  and  the  debt  It  secured  at  the 
date  of  the  Judicial  sale.    On  the  same  day 


that  the  court  overruled  Castetter's  motioa 
to  set  aside  this  sale,  he  filed  in  the  case  an 
application  reciting  the  existence  of  tbis 
Scottish-American  Investment  Company's 
mortgage  as  a  first  lien  upon  the  premises  at 
the  time  of  the  bringing  of  this  suit,  and 
that,  at  the  request  of  Remington,  he  bad 
purchased  and  taken  an  assignment  of  sa.id 
mortgage  after  the  rendition  of  the  decree 
and  before  the  sale  herein;  that  be  bad 
made  the  purchase  of  said  mortgage  under 
an  agreement  with  Remington  that  tbe 
amount  due  on  said  mortgage  should  be  a.p- 
plled  by  him  on  whatever  bid  he  migbt 
make  for  said  mortgaged  property  at  the 
sale  thereof,— and  he  prayed  the  court  to 
order  that,  after  the  amount  found  due  bim 
from  Remington  by  the  decree,  with  interest 
and  costs,  had  been  satisfied,  tbe  surplus 
proceeds  arising  from  the  sale  of  said  prop- 
erty might  be  applied  to  the  llquldatloa  of 
the  Scottish-American  Company  mortgage. 
This  application  the  court  denied.  The  judg- 
ment creditors  also  made  application  to  tbe 
court  for  an  order  directing  that  whatever 
remained  of  the  $11,200  after  paying  the 
costs  of  the  suit  and  the  amount  found  due 
Castetter  by  the  decree  should  be  applied 
towards  the  payment  of  the  amounts  found 
due  them  on  their  judgments  against  Rem- 
ington. This  order  the  court  refused,  and. 
on  the  application  of  Remington  and  wife, 
ordered  the  amount  found  due  Castetter  by 
the  decree,  with  interest  and  costs  of  the  ac- 
tion, to  be  first  paid  out  of  the  bid  of  $11,- 
200,  and  that  out  of  the  surplus  there  should 
be  paid  to  Remington  and  wife  $2,000,  in  lieu 
of  a  homestead,  and,  if  any  surplus  then 
remained,  It  shoulcl  be  distributed  to  tbe 
Judgment  creditors.  Castetter  has  prosecnt- 
ed  to  this  court  a  petition  in  error  to  reverse 
the  order  of  the  district  court  overruling  bis 
motion  to  set  aside  the  sale,  and  to  reverse 
the  order  of  the  court  overruling  his  ap- 
plication to  have  the  surplus  proceeds  of  the 
sale  applied  to  a  liquidation  of  the  Scottish- 
American  Company  mortgage.  Tlie  judg- 
ment creditors  have  prosecuted  to  this  court 
a  joint  petition  in  eiTor  to  reverse  the  or- 
der of  the  court  postponing  the  payment  of 
their  Judgments  out  of  the  surplus  proceeds 
of  the  sale  to  the  homestead  claims  of  Rem- 
ington and  wife.  We  will  first  dispose  of 
the  petition  in  error  of  Castetter. 

1.  The  order  of  the  district  court  overruling 
Castetter's  motion  to  set  aside  the  sale:  Coun- 
sel in  their  argument  here  allege  various  ta-- 
regularities  as  reasons  why  the  court  should 
have  sustained  Castetter's  motion  to  set  aside 
the  sale.  It  is  said  that  no  copy  of  the  ap- 
praisement of  the  property  was  deposited  with 
the  clerk  of  the  .court  before  the  property  was 
advertised  and  sold;  that  the  appraisers  fail- 
ed to  deduct  and  enumerate  Incumbrances  up- 
on the  property  which  were  prior  to  those  for 
which  the  property  was  sold;  that  Castet- 
ter's bid  was  not  absolute,  but  was  a  condi- 
tional bid;   that  he  wus  not  himself  present  at 
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the  sale,  but  tbe  bid  was  made  In  his  bebalf 
by  bis  agent,  and  that  this  agent  violated  his 
instmctiona  As  already  seen,  the  only  ground 
alleged  by  Castetter  In  his  motion  for  setting 
aside  this  sale  was  that  the  bid  made  by  him 
had  been  made  under  a  misapprehension  of 
facts.  In  Johnson  v.  Bemls,  7  Neb.  224,  It 
was  hold  that  "a  motion  to  set  aside  a  sale  or 
order  confirming  a  sale  of  real  estate  should 
point  out  specifically  the  errors  complained  of. 
<Teneral  objections  are  too  Indefinite  to  be  con- 
sidered." And  In  Ecklund  ▼.  Willis  (Neb.)  62 
N.  W.  498,  it  was  held  that  "objections  to  tbe 
confirmation  of  a  sale  of  real  estate  must  be 
specifically  assigned  in  the  motion  filed  in  the 
lower  court  to  vacate  the  sale,  or  they  wlU  be 
unaTaillng."  In  reviewing  the  action  of  the 
district  court  In  refusing  to  set  aside  a  sale, 
this  court  can  consider  only  whether  the  dis- 
trict court  erred  in  refusing  to  set  aside  the 
sale  on  the  specific  grounds  assigned  for  that 
purpose  in  the  motion  filed  in  the  court  below. 
We  cannot,  on  error  or  appecd,  say  that  the 
district  court  should  or  should  not  have  set 
aside  a  sale  for  any  reason  or  Irregularity  ap- 
pearing in  the  record,  unless  such  reason  or 
irregularity  was  urged  upon  the  district  court 
as  a  reason  for  its  action.  Smith  v.  Spaulding, 
40  Neb.  339,  B8  N.  W.  952.  Therefore,  In  the 
case  under  consideration,  m  determining 
whether  tbe  court  erred  in  refusing  to  set  aside 
this  sale,  our  inquiry  must  be  limited  to  the 
-correctness  of  the  conclusion  of  the  district 
court  that  the  bid  made  by  Castetter  was 
made  under  a  misapprehension  of  the  facts. 
The  evidence  to  this  point  on  behalf  of  Cas- 
tetter tends  to  show  that  he  purchased  the 
Scottish-American  mortgage  before  the  sale, 
at  the  request  of  Remington,  and  under  an 
agreement  with  him  that  the  amount  due  on 
this  mortgage  should  be  paid,  instead  of 
money,  to  satisfy  the  bid  which  Castetter 
might  make  for  the  mortgaged  premises;  and 
that  Castetter,  at  the  time  of  tbe  sale,  under- 
stood and  believed  that  the  Scottish-American 
mortgage  was  included  in  the  decree;  ttiat 
whatever  was  bid  at  the  sale  for  the  property 
would  have  to  be  applied  to  the  discharge  of 
that  mortgage;  and  that  Remington  conceal- 
ed from  him,  Castetter,  the  (act  that  tbe  Scot- 
tisb-Amerlcan  mortgage  was  not  foreclosed  in 
this  decree.  On  the  other  hand.  Remington 
positively  and  unequivocally  denies  that  be 
ever  requested  or  induced  Castetter  to  pur- 
chase the  Scottish-American  mortgage,  or 
luiew  that  he  had  done  so  prior  to  the  sale. 
Tbe  evidence  In  the  bill  of  exceptions  Is  not 
sncta  as  enables  us  to  say  that  the  finding  of 
tbe  district  court  in  favor  of  Remington  that 
be  did  not  request  or  induce  Castetter  to  pur- 
chase this  Scottish-American  mortgage,  and 
tbat  be  did  not  conceal  from  Castetter  the  fact 
that  tbls  mortgage  was  not  embraced  In  the 
decree,  is  unsupported  by  stifflclent  evidence. 
And  If,  for  the  purposes  of  this  case,  we  as- 
sume that  Castetter,  at  the  time  he  made  the 
bid,  was  imder  the  impression  or  belief  that 
tbe  proceeds  of  auch  bid  would  have  to  be 


first  applied  to  the  payment  of  the  Scottish- 
American  mortgage,  we  are  still  unable  to  say 
how  such  a  misapprehension  could  avail  Cas- 
tetter here.  He  was  the  plaintiff  in  this  ac- 
tion, and  it  must  be  presumed  that  he  knew 
the  averments  of  bis  petition  and  for  what  re- 
lief he  prayed  therein,  and  It  must  also  be  pre- 
sumed that  he  knew  the  terms  of  the  decree. 
Whatever  may  be  the  rule  elsewhere,  the  doc- 
trine of  this  court  is  that  tbe  rule  of  caveat 
emptor  applies  to  a  purchaser  of  real  estate 
at  a  Judicial  sale  thereof;  that  he  is  bound  to 
examine  the  title  which  he  is  about  to  pur- 
chase; that  he  cannot  even  rely  upon  state- 
ments made  by  the  ofilcer  conducting  the  sale 
as  to  the  condition  of  the  title;  and,  if  he 
buys  without  such  examination,  be  does  so  at 
his  peril,  and  must  suffer  for  his  neglect.  See 
Norton  v.  Trust  Co.,  35  Neb.  466,  53  N.  W. 
481,  where  It  was  held  tbat  "a  purchaser  at  a 
mortgage  foreclosure  sale  will  not  be  relieved 
from  completing  his  purchase  on  account  of 
defective  title,  or  on  the  ground  of  there  be- 
ing prior  incumbrances  on  the  property,  when 
the  trtie  condition  of  the  title  Is  fully  set  oat 
In  the  pleadings  and  the  record  of  the  proceed- 
ings under  which  the  sale  was  made,  as  he 
Is  chargeable  with  notice  of  such  material 
facts  as  the  records  disclose."  This  case  was 
again  before  the  court  In  40  Neb.  394,  58  N. 
W.  953,  and  reaffirmed.  Again,  if  we  as- 
sume that  Castetter's  contention  is  true,— that 
he  purchased  the  Scottish-American  mortgage 
at  the  request  of  Remington,  and  that  he  was 
Induced  to  make  the  bid  he  did  because  of  an 
agreement  with  Remington  that  the  amount 
due  on  such  mortgage  should  be  applied  In 
satisfaction  of  such  bid,  instead  of  paying 
money,— we  would  still  be  unable  to  say  that 
the  district  court  was  wrong  in  refusing  to  set 
aside  the  sale  for  tbat  reason. 

Section  864  of  the  Code  of  OivU  Procedure 
provides  that  "the  proceeds  of  every  sale  made 
under  a  decree  in  chancery,  shall  be  applied 
to  the  discharge  of  the  debt  adjudged  by 
such  court  to  be  due,  and  of  the  costs  award- 
ed, and  If  there  be  any  surplus  It  shall  be 
brought  Into  court  for  the  use  of  the  defend- 
ant, or  of  the  person  entitled  thereto,  subject 
to  tbe  order  of  the  court"  An  officer  selling 
property  under  execution  or  a  decree  In  eq- 
uity can  sell  such  property  on  such  terms, 
and  such  terms  only,  as  are  provided  by  the 
decree  and  the  law  in  force  governing  such 
sale,  which  is  incorporated  into  and  a  part  of 
such  decree.  In  other  words,  an  officer  sell- 
ing proi>erty  on  execution  or  under  a  decr^ 
in  equity  has  no  authority  to  sell  on  credit, 
unless  by  tbe  express  terms  of  the  decree,  or 
by  the  statute,  he  la  so  authorized.  Freem. 
Ex'ns,  f  300;  Swope  v.  Ardery,  5  Ind.  213. 
In  the  case  at  bar  the  officer  was  directed  to 
sell  at  public  auction  to  the  highest  bidder  the 
real  estate  described  in  the  decree,  and  he 
was  authorized  to  sell  it,  and  sell  It  only,  for 
cash;  but  by  reason  of  the  statute,  and  by 
reason  of  the  fact  that  Castetter  had  been 
given  a  lien  against  the  real  estate  sold,  and 
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for  which  it  was  sold,  the  ofBcer  was  antb(»> 
Ized  to  accept  from  Castetter  the  amount  of 
thla  decree  as  money.  Therefore,  If  It  was 
the  agreement  between  Remington  and  Castet- 
ter  that  the  latter  shonld  torn  In  to  the  sheriff 
the  Soottish-Amerlcan  mortgage  as  a  i>art  of 
the  $11,200  bid  by  Castetter  for  the  premises, 
the  sheriff  would  have  had  no  authority  to 
accept  auch  mortgage  in  lieu  of  money.  And, 
having  made  a  return  into  court  that  he  had 
sold  this  property  to  Castetter  tor  $11,200,  he 
is  conclusively  presumed  to  have  collected  this 
money  from  Castetter,  less  the  amount  of 
Castetter's  decree  against  the  property.  The 
officer  could  not  be  heard  In  this  or  any  other 
proceeding  to  say  that  he  accepted  from  Cas- 
tetter, for  the  excess  of  the  bid  over  and 
above  his  decree,  anything  other  than  money. 
After  the  court  had  overruled  the  motion  of 
Castetter  to  set  aside  this  sale,  he  applied  to 
and  obtained  from  the  court  an  order  for  a 
writ  putting  him  In  possession  of  the  prem- 
Ises.  The  evidence  also  shows  that  the  sher- 
iff executed  and  delivered  to  Castetter,  or  his 
agent,  a  deed  for  these  premises.  Castetter 
or  his  agent  paid  the  fee  for  recording  this 
deed,  and,  it  would  seem,  took  possession  of 
the  premisesu  At  least,  Castetter  listed  these 
lands  with  a  real-estate  agent  for  sale.  Here, 
then,  was  a  waiver  by  Castetter  of  all  errors 
and  Irregularities,  if  any  there  were,  which 
occurred  in  the  making  of  this  sale,  and  a 
waiver  of  all  objections  and  exceptions  to 
the  order  of  the  court  In  confirming  it  For 
the  foregoing  reasons,  we  conclude  that  the 
district  conrt  did  not  en  in  overruling  the 
motion  of  Castetter  to  set  aside  the  sale,  and 
in  confirming  the  same. 
.  2.  Did  the  court  err  in  refusing  to  apply 
the  excess  of  Castetter's  bid  remaining  after 
discharging  the  amount  found  due  him  by  the 
decree,  and  the  costs  of  the  case,  towards  the 
liquidation  of  the  Scottish-American  mort- 
gage? As  already  stated  this  application  of 
the  surplus  was  asked  by  Castetter  on  the 
grounds  that  he  had  advanced  the  money,  and 
purchased  and  taken  an  assignment  of  this 
Scottish-American  mortgage,  at  the  request 
of  Remington,  and  under  an  agreement  with 
him  that  he  should  turn  in  this  mortgage 
and  apply  it  on  whatever  bid  he  might 
make  upon  the  land  at  the  foreclosure  sale, 
instead  of  so  much  money.  The  evidence 
in  the  record  on  behalf  of  Castetter  tends 
to  support  his  contention.  Castetter  and  his 
agent  and  others  testify  that  this  was  the 
agreement  and  understanding  with  Reming- 
ton. The  evidence  also  tends  to  show  that 
Castetter  bid  for  this  land  more  than  it 
was  worth,  because  of  this  agreement  On 
the  other  hand,  Remington  positively  swears 
that  he  never  requested  or  induced  Castetter 
to  purchase  this  Scottish-American  mortgage, 
and  that  he  did  not  know  he  had  purchased 
it  until  after  the  sale;  that  he  never  had  any 
agreement  with  Castetter  by  which  the  latter 
was  to  apply  this  mortgage  on  any  bid  he 
might  make  at  a  sale  of  the  property.     The 


appraisement  made  of  the  land  under  tlie  dl^ 
rection  of  the  sheriff  holding  the  order  of 
sale  shows  that  the  land  was  appraised  at 
$40  per  acre,  the  amount  bid  for  it  by  Castet- 
ter. The  evidence  also  discloses  tiiat  at  the 
sale  there  was  some  competition;  that  a  man 
named  Shields  bid  $30  per  acre  for  the  prop- 
erty; that  Castetter  then  bid  $35  per  acre, 
whereupon  Castetto'  bid  $40  per  acre  for  the 
proi)erty,  and  it  was  struck  off  to  him  at  that 
price.  The  finding  of  a  district  court  made 
on  conflicting  evidence,  like  the  finding  <^  a 
jury,  is  binding  upon  this  court  if  such  find- 
ing is  supported  by  sufficient  evidence.  Had 
we  been  trying  this  question  of  fact  It  may 
be  that  we  would  have  reached  a  different 
conclusion  from  that  reached  by  the  learned, 
district  Judge,  but  that  consideration  does  not 
authorize  us  to  say  that  the  district  court 
came  to  the  incorrect  conclusion.  We  do  not 
feel  at  liberty  to  disturb  this  finding,  as  there 
is  sufficient  evidence  in  the  record  to  sustain 
it  If,  then,  Castetter  took  an  assignment  of 
this  mortgage  without  the  solicitation  of  Rem- 
ington, without  his  knowledge,  and  without 
any  agreement  on  the  part  of  Remington  tbat 
the  mortgage  should  be  applied  upon  what- 
ever bid  Castetter  might  make  upon  the  land, 
it  would  be  Inequitable  to  apply  the  sarplos 
In  the  hands  of  the  sheriff  arising  from  tbe 
sale  made  towards  the  liquidation  of  tbat 
mortgage.  Counsel  for  Castetter  seems  to  be 
of  opinion  that  the  district  court  denied  Ills 
client's  application  to  apply  the  surplus  from 
the  sale  on  the  Scottish-American  mortgage 
on  the  ground  that  when  Castetter  purchased 
the  premises  at  the  foreclosure  sale  his  lien 
upon  the  premises  acquired  by  virtue  of  his 
purchase  of  the  Scottish-American  mortgage 
was  merged  hi  the  title  acquired  at  the  fore- 
closure sala  We  do  not  think  that  the  dis- 
trict conrt  denied  the  application  of  counsel's 
client  on  this  ground,  nor  do  we  think  tbat 
It  necessarily,  follows  that  the  mortgage  pur- 
chased by  Castetter  from  the  Scottish-Ameri- 
can Company  was  extinguished  or  merged  by 
Castetter's  pturchase  of  the  premises.  Wheth- 
er the  mortgage  was  exUnguished  or  merged 
by  Castetter's  purchase  was  a  matter  which 
rested  in  bis  volition.  If  he  desired  to  keep 
the  mortgage  alive  upon  the  premises,  and  at 
the  same  time  hold  the  legal  title  to  the 
premises,  we  know  of  no  principle  of  law 
which  j)revented  it.  Nor  do  we  perceive  how 
that  question  oould  have  been  material,  or 
have  influenced  the  court  In  the  considera- 
tion of  the  application  made  by  Castetter  to 
apply  the  surplus  bid  to  the  extinguishment 
of  such  mortgage.  Keeping  in  view  the  find- 
ing of  fact  made  by  the  district  court.  Gas- 
tetter  has  no  more  right  to  have  the  surjtlus 
proceeds  of  the  sale  applied  to  the  liquidation 
of  the  Scottish- American  mortgage  than  would 
a  stranger  to  the  proceedings  have,  had  such 
stranger  purchased  this  Scottish-American 
mortgage  and  taken  an  assignment  of  it  after 
a  decree  rendered  against  l^e  Remingtons, 
and  in  f&vor  of  Castetter.    And  It  will  scu-ce- 
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I7  be  contended,  had  a  stranger  purcbased 
this  mortgage  at  the  time  Castetter  did,  that 
his  ownership  of  the  mortgage  would  bare  en- 
titled blm  to  have  the  surplus  proceeds  aris- 
ing from  the  foreclosure  sale  applied  to  Its 
discharge,  or  that  the  Scottlsh-Amfiican  Mort- 
gage Company  would  have  such  right. 

3.  Petition  In  error  of  the  Judgment  credit- 
ors: As  already  stated,  certain  persons,  wbom 
we  have  designated  Judgment  .  creditors, 
were  made  defendants  to  the  foreclosure 
salt  brought  by  Castetter.  These  parties, 
and  eacb  of  them,  had  ordinary  money  Judg- 
ments against  Remington.  They  filed  their 
answers  In  the  action,  setting  out  their  Judg- 
ments, and  asking  that  the  Judgments  be 
paid  out  of  whatever  surplus  there  might 
be  In  the  hands  of  the  officer  after  a  sale  of 
the  property  and  a  payment  of  Castetter's 
liens.  And  the  district  court  by  Its  decree 
found  what  was  due  to  each  of  the  Judg- 
ment creditors  from  Remington;  that  ttte 
amount  found  due  was  a  Hen  upon  the  real 
estate;  ordered  the  property  sold,  and  the 
proceeds  brought  Into  court,  to  be  applied  in 
satisfaction  of  the  sums  found  due  Castet- 
ter and  the  Judgment  creditors.  Neither 
Keiuin^on  nor  his  wife  appeared  in  the  ac- 
tion, and  a  decree  was  rendered  against 
tbem  by  default  After  the  premises  had 
been  sold  at  a  foreclosure  sale,  after  the 
costs  and  expenses  of  the  suit  and  the 
amount  found  due  Castetter  had  been  paid, 
the  Judgment  creditors  claimed  the  surplus 
remaining  should  be  applied  upon  their  Judg- 
ments against  Remington.  On  the  other 
hand.  Remington  and  his  wife  at  that  time 
filed  an  application  to  have  $2,000  of  the  sur- 
plus paid  to  them.  In  lieu  of  their  homestead. 
The  court  directed  $2,000  of  the  surplus  to 
be  paid  to  the  Remingtons,  In  lieu  of  their 
homestead;  and  It  is  to  reverse  this  order 
that  the  Judgment  creditors  have  filed  here 
their  petition  in  error.  The  argument  is  that 
the  Remingtons  are  concluded  and  estopped 
by  the  decree  in  the  foreclosure  suit,  which 
found  that  the  amounts  due  to  them  from 
Remington  were  liens  upon  the  real  estate. 
Without  going  into  any  extended  discussion, 
we  are  satisfied  that  the  contention  must  be 
overruled.  The  Judgments  of  the  Judgment 
creditors  were  Hens  upon  this  real  estate 
before  the  bringing  of  the  foreclosure  suit 
But  while  they  were  liens  upon  the  real 
estate,  the  lien  was  subject  to  the  home- 
stea(}  rights  of  the  Remingtons.  The  fact 
that  they  set  up  their  Judgments  in  their 
answers  filed  In  the  foreclosure  suit,  and 
that  the  court  found  that  they  were  liens 
upon  the  real  estate,  added  nothing  what- 
ever to  the  character  of  these  Judgment 
liens.  The  decree  must  be  construed  as  If  It 
read:  '^The  Judgrments  are  liens  upon  and 
to  be  paid  out  of  the  surplus,  subject  to  the 
homestead  rights  of  the  Remingtons."  The 
question  of  the  right  of  the  Remingtons  to 
bold  a  part  of  the  land  as  a  homestead  was 
not  Involved  In  nor  litigated  in  the  foreclo- 


sure suit  And  that  decree  constitutes  no 
bar  to  their  apiilieatlon  to  have  the  surplus 
paid  to  them  In  lieu  of  their  homestead. 
Mooers  v.  Dixon,  35  lU.  208;  Wing  v.  Crop- 
per, Id.  256;  Hosklns  v.  Litchfield,  81  111. 
137;  Moore  v.  Tltman,  83  111.  357;  Sears  v. 
Hanks,  14  Ohio  St.  29&  At  no  time  could 
the  Judgment  creditors  have  sold  the  home- 
stead of  the  Remingtons  for  the  satisfac- 
tion of  their  Judgments;  but  since  the  home- 
stead was  pledged  for  the  payment  of  the 
Castetter  mortgage,  the  court  bad  authority 
to  decree  that  it  be  sold  for  that  purpose. 
But  if  the  sheriff  could  have  satisfied  the 
Castetter  mortgage  by  a  sale  of  a  portion  of 
the  premises,  it  would  have  been  his  duty, 
and  doubtless  he  would  have  done  so;  and 
had  a  portion  of  the  land  occupied  by  the 
Remingtons,  of  the  value  of  $2,000,  remained 
unsold,  the  Judgment  creditors  would  have 
bad  no  authority  to  have  such  portion  of 
land  sold  for  the  satisfaction  of  their  Judg- 
ments. The  Remingtons  did  not  lose  their 
exemption  because  the  property  had  been 
converted  by  a  decree  of  the  court  Into 
money,  nor  did  the  Judgment  creditors  ac- 
quire any  greater  liens  upon  or  right  to 
this  money  than  they  had  to  or  against  the 
property.  The  Remiugtons  had  a  right  to 
claim  this  surplus  money  in  lieu  of  their 
homestead  exemption  at  any  time  before  it 
was  finally  distributed.  The  decree  of  the 
district  court  Is  in  all  things  affirmed. 


STATE  ex  rel.  LION  INS.  CO.  et  al.  v. 
BAKER. 

(Supreme  Court  of  Nebraska.     May  2,  1895.) 

SCFSBSBDBAS  Bo^ID— APFBOVAL—  SaPFlOIBXOT  OF 

ScRKTiBa— Appealablb  Judoubnts. 

1.  The  only  qualifications  prescribed  by  the 
Civil  Code  for  sureties  on  undertalcings  therein 
authorized  are  those  mentioned  in  section  808, 
viz.  that  snch  sureties  must  be  residents  of  this 
state,  worth  double  the  sum  to  be  secured  be- 
yond the  amount  of  their  debts,  and  have  proper- 
ty liable  to  ezecuHon  in  this  state  equal  to  the 
■am  to  be  secured, 

2.  A  supersedeas  undertaking  executed  by 
several  sureties,  but  one  of  whom  resides  in  tlie 
county  in  wiiich  such  undertaking  is  required,  the 
others  beinf:  residents  of  a  different  county  in  this 
state,  slioiild  not  be  rejected  on  the  ground  that 
the  resident  surety  lacks  the  necessaiy  property 
qualifications,  provided  his  cosureties  posses.s  all 
of  the  qualifications  prescribed  l>y  law,  and  the 
nndertalcing  in  other  respects  satisfies  the  require- 
ments of  the  statute. 

3.  The  decision  of  the  district  conrt  refusing 
to  require  the  approval  by  the  clerk  thereof,  of  a 
IMirticnlar  uidertaking  for  a   stay  of  execution 

Sending  proceedings  by  petition  in  error,  is  "an  or- 
er  a&ecting  a  substantial  right  in  a  summary 
proceeding  after  judgment"  and  therefore  a  final 
order,  which  may  be  reviewed  in  this  court  upon 
petition  in  error. 
(SyUabus  by  the  Court) 

Original  appUcation,  on  the  relation  of  the 
Lion  Insurance  Company  and  others,  for  man- 
damus to  Ellas  Baker,  clerk  of  the  district 
court  of  Lancaster  county.    Denied. 
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J.  Fawcett  for  relators.  0.  O.  Whedon,  for 
respondent. 

POST,  J.  This  la  an  application  for  a  writ 
ot  mandamus,  and  presents  the  following  es- 
sential facts:  On  the  29th  day  of  December, 
1894,  the  Buckstaff  Brothers  Manuring  Com- 
pany, a  corporation,  recovered  a  judgment 
Against  the  relator  in  the  district  court  of 
Lancaster  county  on  a  policy  of  insurance. 
On  the  25th  day  of  February,  1895,  said  judg- 
ment having  been  removed  Into  this  court 
for  review  by  means  of  a  petition  in  error, 
the  relator  tendered  to  the  respondent,  as 
clerk  of  the  district  court,  for  said  county, 
a  supersedeas  undertaking,  and  requested  the 
latter  to  examine  and  approve  the  same  if 
found  satisfactory.  The  respondent,  while 
admitting  that  It  is  in  due  form,  declines  to 
Approve  it,  on  the  ground  that  but  one  of  the 
three  sureties  thereon  is  a  resident  of  Lan- 
caster county,  and  that  be  is  not  possessed 
of  the  property  qualifications  prescriljed  by 
law.  It  is  conceded  by  the  relator  that  the  resi- 
-dent  surety  is  not  worth  doable  the  amount 
named  in  the  bond  over  and  above  the 
amount  of  his  debts,  and  Is  not  possessed  of 
property  in  this  state  liable  to  execution  equal 
to  the  amount  sought  to  be  secured.  It 
is  claimed,  however,  and  not  denied,  that  the 
other  sureties,  who  all  reside  in  Douglas  coun- 
ty, in  thisj9tate,  possess  the  necessary  quali- 
fications. The  respondent  has  not  only  waiv- 
ed the  issuing  and  service  of  the  alternative 
writ,  but  has  appeared  in  person,  and  joins 
in  requesting  a  construction  of  the  provisions 
of  the  Code  prescribing  the  qualifications  of 
sureties  In  like  cases.  We  might,  under  or- 
dinary circumstances,  decline  to  consider  the 
question  above  suggested,  since  the  writ  must 
be  denied  on  other  grounds.  But,  In  view  of 
the  evident  desire  of  the  respondent  to  dis- 
charge his  duty  in  a  position  shown  to  be 
peculiarly  embarrassing,  and  the  further  fact 
that  a  decision  of  the  question  will  probably 
prevent  a  second  proceeding  having  for  its 
object  the  relief  herein  sought,  we  have  con- 
cluded to  examine  the  provisions  of  statute 
bearing  upon  the  subject  Section  898  of 
the  Civil  Code  reads  as  follows:  "The  sure- 
ty in  every  undertaking  provided  for  by  this 
Code,  must  be  a  resident  of  this  state,  and 
worth  double  the  sum  to  be  secured  beyond 
the  amount  of  bis  debts,  and  have  property 
subject  to  execution  in  this  state  equal  to  the 
sum  to  be  secured.  Where  there  are  two 
or  more  sureties  in  the  same  undertaking, 
they  must  in  the  aggregate  have  the  qualifi- 
cations prescribed  In  this  section."  The  pro- 
vision under  which  the  stay  is  sought  in  this 
Instance  is  section  588  of  the  Code,  and  which, 
so  far  as  material  to  our  inquiry,  is  as  fol- 
lows: "No  proceeding  to  reverse  or  modify 
any  judgment  or  final  order  rendered  In  the 
probate  court,  or  in  the  district  court,  except 
as  provided  for  In  the  next  section,  shall  op- 
erate as  a  stay  of  execution,  unless  the  clerk 
of  the  court  in  which  the  record  of  such 


judgment  or  final  order  may  be,  shall  take  a 
written  undertaking  to  be  executed  on  the 
part  of  the  plaintiff  In  error  to  the  adverse 
party,  with  one  or  more  sufficient  sureties 
c<»iditioned,"  etc.  Among  the  many  under- 
takings authorized  by  the  Code,  we  discover 
four  special  provisions  only,  which  will  con- 
trol the  general  one  above  quoted,  viz.:  Sec- 
tion 206,  for  a  delivery  bond  in  favor  of  the 
sheriff  holding  an  execution;  section  219,  for 
the  discharge  of  an  attachment  on  the  execu- 
tion of  a  bond  by  the  defendant  or  other  per- 
son in  his  behalf;  section  919,  for  an  under- 
taking by  the  plaintiff  to  secure  an  order  of 
arrest  in  a  civil  action  before  a  justice  of  the 
peace;  section  949,  for  the  discharge  of  an 
attachment  Issued  by  a  justice  of  the  pea€;e 
upon  the  execution  of  an  undertalxing,  etc. 
There  are,  on  the  other  hand,  many  special 
provisions  which  harmonize  with  the  general 
rule  of  the  statute,  but  one  of  which  need  be 
here  cited,  viz.  section  234,  authorizing  the 
discharge  of  an  attachment  at  any  time  be- 
fore judgment  whenever  made  to  appear  to 
the  court  that  the  surety  on  the  plaintifCa  un- 
dertaking is  not  sufficient  or  lias  removc><l 
from  the  state.  Residence  is,  as  a  rule,  one 
of  the  qualifications  prescribed  for  the  sure- 
ties on  the  official  bonds  of  county  and  mu- 
nicipal officers.  But  we  find  no  authority  for 
extending  that  rule  to  undertakings  under  tbe 
Code,  especially  In  view  of  the  express  pro- 
vision therein  to  which  reference  has  been 
made.  The  law  has  conferred  upon  the  re- 
spondent, as  clerk  of  the  district  court,  a  dis- 
cretion in  determining  the  sufficiency  of  un- 
dertakings to  be  approved  by  him,  and  tbat 
discretion  will  not  be  controlled  by  the  writ 
of  mandamus.  State  v.  Kendall,  15  Neb.  262, 
18  N.  W.  85. 

But  In  the  case  before  us  the  respondent 
justifies  his  refusal  on  the  sole  ground  that 
the  surety  residing  in  Lancaster  county  is  In- 
sufficient,  without  regard  to  the  qualifica- 
tions of  those  residing  In  Douglas  county. 
Assuming,  therefore,  what  Is  not  decided,  viz. 
tliat  the  petition  states  a  cause  for  the  re- 
lief sought,  it  is  probable  that  the  relator 
would  have  been  entitled  to  judgment  on  tbe 
pleadings  but  for  an  allegation  of  the  answer 
which  is  confessed  by  the  demurrer.  It  Is 
therein  alleged  tliat  the  relator  heretofore, 
by  motion,  applied  to  the  district  court  for  a 
rule  upon  the  respondent  requiring  him  to 
show  cause  why  he  should  not  be  required 
to  approve  the  identical  bond  mentioned  In 
tbe  pleadings  in  this  cause;  that  he  there- 
after appeared  in  obedience  to  an  order  of  the 
court,  and  was  examined  on  oath  touching 
his  reasons  for  such  refusal,  and  an  order 
was  by  the  court  therein  entered  fully  justi- 
fying his  action  in  the  premises,  and  dischar- 
ging him  from  further  responsibility  In  the 
matter,  which  order  has  never  been  reversed 
or  modified.  The  following  Is  the  record  of 
said  order,  omitting  caption:  "This  cause- 
now  comes  to  be  beard  on  the  motion  of  the 
defendant  for  an  order  directing  the  derk 


Digitized  by 


Uoogle 


Neb.) 


JOUAN>'»£N  V.  MILLER. 


141 


of  this  court  to  approve  the  superBedeas  bond 
tendered  in  this  case,  and,  after  bearing  the 
oral  evidence  of  the  clerk  of  this  court,  the 
said  cleric  is  hereby  discharged  from  further 
responsibility  in  the  matter;  and  upon  due 
consideration  vrhereof,  and  of  the  statutes  of 
this  state  relating  to  supersedeas  bonds,  the 
court  holds  that  the  law  requires,  at  least, 
one  of  the  sureties  on  a  supersedeas  bond  to 
be  a  resident  of  the  county  where  the  Judg- 
ment is  rendered,  and  to  be  financially  re- 
sponsible in  the  amount  by  law  required. 
Whereupon  it  is  by  the  court  ordered  that 
said  motion  be,  and  the  same  is  hereby,  over- 
ruled, to  which  the  said  defendant  duly  ex- 
cepted." A  final  order  which  may  be  va- 
cated, modified,  or  reversed  upon  proceedings 
In  error  is  one  "affecting  a  substantial  right 
in  an  action,  when  such  order  in  effect  deter- 
mines the  action  and  prevents  a  judgment. 
and  an  order  affecting  a  substantial  right 
made  in  a  special  proceeding,  or  upon  a  sum- 
mary application  in  an  action  after  judg- 
ment" Code,  S  581.  That  the  above  order 
is  one  affecting  a  summai-y  proceeding  after 
Judgment,  within  the  meaning  of  the  Code, 
c-annot  be  doubted;  and  .that  the  subject 
thereof  is  within  the  Juri8dlcti<m  of  the  dis- 
trict court  as  an  Incident  to  Its  power  to 
control  its  process  In  the  enforcement  of  Its 
Judgments  and  decrees  is  a  proposition  not 
controverted  by  the  relator.  Although  a  fu- 
ture consideration  of  that  question  on  its  mer- 
its may  lead  to  a  different  result,  we  are,  for 
the  purpose  of  this  proceeding,  willing  to 
adopt  a  conclusion  satisfactory  to  both  the 
relator  and  the  respondent  The  question 
whether  the  remedy  by  motion,  as  in  this  in- 
stance, is  exclusive  or  concurrent  merely,  is 
not  presented,  and  Is  not  decided.  It  follows, 
however,  from  what  has  been  said,  that  the 
i-cmedy  pursued  was  an  appropriate  one;  and 
the  decision  of  the  court,  as  embodied  in  the 
final  order,  cannot  be  disregarded  or  assailed 
In  a  collateral  proceeding.  The  writ  will 
therefore  be  denied,  and  like  orders  will  be 
made  on  the  application  of  the  other  relators, 
14  in  number.     Writ  denied. 


JOHANNSBN  v.  MILLER. 
(Supreme  Court  of  Nebraska.     May  2,  1895.) 

RbPLEVIS— BlTBOBS  Of  PROOr— EVIDENCE. 

1.  In  replevin  the  right  of  possessioD  must  be 
affinnativelj-  shown  to  exist  in  favor  of  the  plain- 
tiff, anil  plaintifTs  right  to  recover  cannot  l)e  pred- 
icated upon  the  more  failure  of  tlie  defendant  af- 
firmativpl.v  to  establish  in  liis  own  favor  a  superi- 
or right  ill  that  respect. 

2.  Where  the  rights  of  plaintiff  in  an  action 
of  replevin  owe  tiieir  existence  to  certain  written 
leases  to  parties  from  whom  plaintiff  rinims  to 
have  deriyed  his  superior  right  of  possession  in 
the  property  replevi^,  the  failure  to  offer  in  evi- 
dence either  such  original  leases,  or  copies  there- 
of, when  admisiUble,  will  operate  to  defeat  plain- 
tiff's action. 

(Syllabus  by  the  Coort) 

Error  to   district  court,   Sherman  county; 
Bolramb,  Judge. 


Action  In  replevin  by  Fritz  Johannse» 
against  Lorenzo  MiUer.  Defendant  had  judg- 
ment, and  plaintiff  brings  error.     Affirmed. 

Nightingale  Bros.,  for  plaintiff  in  error. 
Aaron  Wall,  for  defendant  In  error. 

RYAN,  C.  This  action  of  r^levin  wa» 
brought  by  the  plaintiff  in  error  for  the  ikw- 
session  of  20  tons  of  hay,  contained  in  three 
stacks,  which  stood  on  premises  owned  by  the- 
defendant.  In  his  petition,  plaintiff  described 
the  hay  as  having  grown  on  section  36,  town- 
ship 16,  range  14,— a  school-land  section  iu 
Sherman  county.  On  the  usual  issue  in  an 
action  of  this  nature,  there  was  a  trial  to  » 
Jury,  which  returned  a  verdict  in  favor  of  the 
defendant,  upon  which  judgment  was  duly 
rendered.  The  plaintiff  claimed  that  be  ha<> 
the  exclusive  right  to  cut  the  grass  on  section 
36  aforesaid,  hi  1890,  under  the  oral  lease 
with  Johnson  T.  Hale,  who,  he  alleged,  had 
the  right  to  make  such  lease  by  reason  of 
authority  to  that  effect  conferred  upon  him  by 
R.  a  Maxwell,  the  alleged  holder  of  the 
lease  of  said  school  section,  made  to  him  by 
the  own»,  the  state  of  Nebraska.  The  de- 
fendant, though  he  attempted  it,  showed  no- 
valid  right  to  enter  upon  said  section  for  the 
purpose  of  making  hoy.  He  cut  the  grass 
thereon,  and.  when  It  was  cured,  removed  It. 
with  no  better  claim  of  right  tlian  that  the 
land  was  uninclosed,  and  that  the  grass  grow- 
ing thereon  could  lawfully  be  converted  Into 
hay  and  removed  by  any  one  who  took  that 
trouble.  As  against  any  person  owning,  or 
lawfully  holding  under  the  owner,  this  as- 
sumption was,  without  question,  tmwanant- 
ed,  and  yet  for  the  hay  so  removed,  no  mere 
stranger  could  maintain  replevin.  The  in- 
structions fairly  embodied  this  proposition, 
and  if  the  jury,  under  such  instructions.  Jus- 
tified by  the  evidence,  found  correctly,  there 
exists  no  reason  for  considering  any  other 
question  presented  in  this  court. 

The  only  testimony  tending  to  show  a  lease 
to  R.  H.  Maxwell  of  this  school  section  was 
given  by  himself.  He  said:  "I  held  and 
owned  a  school-land  lease  upon  it  in  1890. 
No.  :«>.445.  No.  32,737.  Maxwell,  Sharpe  & 
Ross  Company,  of  Lincoln,  Nebraska,  now 
own  my  Interest  In  it"  Upon  request  to 
make  the  lease  referred  to,  and  which  he  said 
was  In  his  possession,  a  part  of  bis  deposition. 
Mr.  Maxwell  said,  "The  present  owners  re- 
fuse said  lease  to  be  used  for  this  purpose." 
There  was  no  further  attempt  to  Introduce' 
in  evidence  either  the  original,  or  a  copy  of 
this  lease.  In  reference  to  the  rights  of  Hale 
with  respect  to  the  school  section  in  1890,  the 
testimony,  also  by  deposition  of  Mr.  Maxwell, 
was  that  he  made  a  grass  lease  of  it  for  that 
year  to  Mr.  Hale;  that  he.  In  writing,  ap- 
pointed as  his  ngent  in  Sherman  county  John- 
son T.  Hale,  whose  residence  was  In  Loup- 
City,  to  look  after  and  attend  to  said  school' 
lease  land  in  1890.  This  witness,  when  aske<1 
as  to  the  authority  which  he  conferred  upoD 
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Hale,  said  that  it  waa  by  a  writing  which 
would  Bhow  for  itself,  and  that  he  would  send 
a  certified  copy  of  it,  if  necessary.  There 
was  introduced  in  evidence  neither  the  orig- 
inal nor  a  copy  of  the  instrument  just  men- 
tioned. The  asserted  right  of  plalntllF  to  the 
exclusive  possession  of  the  aforesaid  section 
36  waa  therefore  not  shown  by  competent  evi- 
dence, for  there  was  no  proper  proof  of  tlie 
existence  and  terms  of  the  alleged  school  lease 
under  which  Maxwell  claimed.  Neither  was 
there  primary,  nor  admissible  secondary,  evi- 
dence of  the  contents  of  the  written  contract 
made  by  Maxwell  with  Johnson  T.  Hale, 
from  which  Hale  derived  ills  right  to  control 
said  section.  The  Judgment  of  the  district 
court  is  affirmed. 


SEDGWICK  V.  DURHAM  et  al. 

(Supreme  Court  of  Nebraslca.     May  2,  1895.) 

Appbai,  pkom  Infekior  Courtr— Ckutiptino 

Rbooud — Praotioe. 

1.  The  procednre  in  county  courts,  in  regard 
to  bills  of  exceptions,  is  governed  by  me  law  re- 
lating to  justices  of  the  peace. 

2.  The  provisions  of  section  587a  of  the  Code 
of  Civil  Procedure,  authorizing  the  certification 
of  the  original  bill  of  exceptions,  are  confined  to 
proceedings  in  the  supreme  court  reviewing  judg- 
ments of  district  courts.  The  original  bill  of  ex- 
ceptions cannot  be  certified  from  a  county  court 
to  the  district  court 

8.  The  manner  of  preserving  exceptions  in 
county  courts  and  before  justices  of  the  peace  is 
provided  by  sections  088  and  1086  of  the  Code. 
The  exceptions  must  l>e  entered  upon  the  doclcet 
of  the  justice  or  county  judge,  and  be  presented 
to  the  district  court  by  a  transcript  of  that  doclcet 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Yorit  connty;  Bates, 
Judge. 

Action  by  David  E.  Sedgwiclc  against  M. 
A.  Durham  and  others.  From  a  judgment 
for  defendants,  piaintiCT  brings  error.  Re- 
versed. 

Sedgwiclc  &  Power,  for  plaintiff  In  error. 
George  B.  France,  for  defendants  in  error. 

IRVINE,  0.  Sedgwick  recovered  a  judg- 
ment for  1239.46  against  the  defendants  in 
error  in  the  county  court  of  Yorli  county,  the 
case  liaving  been  tried  to  a  jury.  Defend- 
ants prosecuted  error  to  the  district  court, 
where  the  judgment  of  the  county  court  was 
reversed.  From  the  order  of  reversal  the 
plaintiff  prosecuted  error  to  this  court 

There  was  attached  to  the  transcript,  as 
filed  in  the  district  court,  a  document  pur- 
porting to  be  a  bill  of  exceptions  embodying 
the  evidence  talcen  on  the  trial  iii  the  coun- 
ty court  Before  hearing  in  the  district 
court,  a  motion  was  made  to  quash  this  bill 
of  exceptions  because  it  was  never  made 
a  part  of  the  record,  because  no  exceptions 
were  entered  on  the  doclcet  of  the  county 
court,  because  the  bill  was  not  certified  by 
the  county  judge  to  be  a  true  bill,  and  be- 
cause the  bill  had  never  been  submitted  to 
plaintiff's  attorneys  for  examination.    The 


district  court  overruled  the  motion  to  qnasti. 
This  ruling  is  one  of  the  errors  here  assign- 
ed. The  transcript  of  the  record  attached 
to  the  petition  in  error  filed  in  the  district 
court  discloses  no  exceptions  whatever.  Tbe 
certificate  to  this  transcript  is  "that  the  fore- 
going is  a  full  and  correct  copy  of  my  doclcet 
of  all  the  proceedings  had  before  me  in  satd 
case,  together  with  the  original  bill  of  excep- 
tions." The  bill  of  exceptions  itself  Is  Qot 
signed,  sealed,  or  its  allowance  in  any  wise 
authenticated.  It  is  w^  settied  that  county 
courts,  even  when  acting  within  their  specUiI 
jurisdiction,  are  governed,  as  to  procedure, 
except  where  otherwise  specified,  by  the 
laws  regulating  procedure  before  justices  or 
the  peace,  and  that  the  law  in  regard  to 
bills  of  exceptions  in  cases  tried  before  Jus- 
tices of  the  peace  applies  to  county  courts. 
Taylor  v.  Tiiden,  3  Neb.  339;  Moline,  Mil- 
bum  &  Stoddard  Co.  v.  Curtis,  38  Neb.  520: 
57  N.  W.  161.  The  provisions  of  section  Sll 
of  the  Code  of  CMvil  Procedure  do  not  ap- 
ply to  justices  of  the  peace.  Leach  v.  Sut- 
phen,  11  Neb.  627,  10  N.  W.  409.  There  Is 
therefore  no  requirement  that  the  bill  of 
exceptions  in  a  case  tried  in  a  county  coart 
or  before  a  Justice  of  the  peace  be  suluuit- 
ted  to  the  adverse  party  before  Its  ailo\v:in<.-o. 
The  last  ground  for  quashing  the  bill  was 
therefore  not  well  taken. 

The  bill  should,  however,  have  been  quash- 
ed for  other  reasons.  There  is  no  authority 
for  certifying  tbe  original  bill  of  exceptions 
in  such  a  case.  Such  a  course  is  only  per- 
mitted in  any  case  because  of  section  5STa 
of  the  Code  of  Civil  Procedure,  which  per- 
mits the  original  bill  of  exceptions  to  be  cer- 
tified up  from  the  district  court  to  tbe  su- 
preme court  The  statute  expressly  confines 
tlie  practice  to  such  a  case.  The  provisions 
in  regard  to  blUs  of  exceptions  before  Jus- 
tices of  tbe  peace,  and  consequently  county 
couns,  are  found  in  sections  988  and  10S6 
of  the  Code  of  Civil  Procedure.  By  section 
988,  in  all  cases  tried  by  a  Jury  either  party 
shall  have  the  right  to  except  to  tbe  opinion 
of  the  justice  upon  any  question  of  law 
arising  during  the  trial  of  the  cause.  A.nd. 
when  either  party  shall  allege  such  excep- 
tion, it  shall  be  the  duty  of  the  justice  to  sign 
and  seal  a  bill  containing  such  exception.  If 
truly  alleged,  with  the  point  decided,  so 
that  the  same  may  be  made  a  part  of  the  rec- 
ord in  the  cause.  By  section  1086  it  is  made 
the  duty  of  the  Justice  to  enter  these  excep- 
tions on  his  docket  And  by  section  1087 
he  may  I  enter  the  exceptions  after  the  trial, 
unless  required  to  enter  them  at  the  time 
by  one  of  the  parties.  The  exceptions  thus 
become  a  part  of  the  record,  and  the  tran- 
script thereof  filed  in  the  district  court  -with 
the  petition  in  error  presei-vee  the  excep- 
tions for  review  in  the  district  court  No 
exceptions  were  in  this  case  entered  npon 
the  docket  and  it  does  not  even  appear  from 
the  docket  that  any  exceptions  were  taken 
The  document  filed  in  the  district  court  was. 
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therefore,  neither  m  rorm  nor  substance  a 
bill  of  exceptions  such  as  the  law  permits 
In  such  a  case,  and  the  district  court  erred 
in  OTerroUng  the  motion  to  quasli.  Similar 
questious  seem  to  bare  been  raised  in  the 
case  of  Hawley  t.  Robeson,  14  Neb.  435,  16 
N.  W.  438;  but  the  court  then  refused  to 
consider  them,  because  they  bad  not  been 
raised  in  the  district  court  Here  the  ques- 
tions were  properly  raised  in  the  district 
court  A  recent  act  of  the  legislature  may 
affect  the  questions  herein  discussed,  but,  as 
that  act  lias  not  yet  gone  into  operation,  it 
does  not  affect  this  case,  and  no  opinion  Is 
expressed  as  to  its  construction. 

All  the  errors  assigned  In  the  district  court, 
relating  to  matters  occurring  on  the  trial,  are 
disclosed  only  by  the  bill  of  exceptions.  As 
the  district  court  should  not  hare  consid- 
ered this  bill.  It  follows  that  It  should  not 
have  reversed  the  judgment  of  the  county 
court  The  Judgment  of  the  district  court 
Is  reversed,  and  that  of  the  county  court 
affirmed.    Judgment  accordingly. 


BINGHAM  T.  SHADLE  et  al. 

(Supreme  Court  of  Nebraska.     May  2,  1895.) 

Appiai.  ntOM  Justice's  Court  —  Appkotal  o» 
BosD — Altbritiom  of  Bond— Liabil- 

ITT  or  SCKETIBS. 

1.  An  nnd^rtatcing  piren  for  the  purpose  of 
appealing  a  case  from  a  justice  of  the  peace  to  the 
di.strict  court  la  approved  by  the  justice  if  he  re- 
ceives it,  examines  it,  and  expresses  himself  as 
"satisfied,"  and  rptains  It  in  his  custody. 

2.  Where  a  written  instrument  is  altered  by 
one  not  claiming  under  It,  the  party  claiming  un- 
der it  ma^  still  enforce  it  so  long  as  its  original 
character  is  susceptible  of  proof. 

3.  Therefore,  where  after  an  appeal  undertak- 
ing hud  been  approved  by  the  justice,  some  of  the 
sureties  erased  their  names  therefrom,  this  did 
not  release  them  from  liability,  and  consequently 
did  not  release  their  cosureties,  the  obligee  not 
knowing  of  or  consenting  to  the  change. 

4.  Tlie  fact  that  the  justice  knew  of  the  era- 
sure was  not  material.  It  was  beyond  his  power, 
after  approving  the  bond,  to  deprive  the  obhgee  of 
his  security. 

(Syllabus  by  the  Court) 

Error  to  district  court  Custer  county;  Hol- 
comb.  Judge. 

Action  by  James  Bingham  against  Samuel 
Sfaadle  and  others  on  an  appeal  undertaking. 
From  a  Judgment  for  defendants,  plaintiff 
brings  error.     Reversed. 

Henry  M.  Kidder,  for  plaintiff  In  error. 
Judson  C.  Porter,  for  defendants  in  error. 

IRVINE,  a.  This  was  an  action  by  Bing- 
ham against  Shadle  and  nine  others  on  an 
appeal  undertaking.  In  a  case  taken  from  a 
Justice  of  the  peace  to  the  district  court, 
the  defendants  being  the  sureties  on  the  un- 
dertaking. The  defense  was  that  the  bond 
-was  signed  by  each  one,  under  an  agree- 
ment that  all  should  sign,  but  that  before 
approval,  the  signatures  of  three  of  the  de- 
fendants were  erased,  whereby  It  la  claimed 


all  were  discharged.  The  case  was  tried  to 
the  court  without  a  Jury.  The  court  found 
generally  for  the  defendants,  and  then  found 
specially  that  three  of  the  defendants,  be- 
fore the  bond  was  approved,  erased  their 
names  therefrom,  with  the  knowledge  and 
without  objection  on  the  part  of  the  Jus- 
tice, and  without  the  knowledge  or  consent 
of  the  other  sureties.  Judgment  was  entered 
for  the  defendants. 

The  facts  appear  without  any  material 
conflict  In  the  evidence.  The  10  defendants 
signed  the  appeal  undertaking.  The  appel- 
lant then  delivered  the  undertaking  to  the 
Justice,  who  received  it,  examined  It  and 
expressed  himself  as  "satisfied,"  Owing  to 
the  press  of  other  business,  he  laid  the  bond 
aside,  without  Indorsing  his  approval  in 
writing  thereon.  Subsequently,  three  of  the 
sureties  came  to  his  office,  asked  for  the 
bond,  and  erased  their  names  therefrom. 
The  Justice  knew  this  fact  He  thereafter 
Indorsed  his  approval  on  the  bond.  On  this 
evidence  we  think  the  learned  district  Judge 
erred  In  finding  that  the  erasures  were  made 
before  approval.  In  Asch  v,  Wiley,  16  Neb, 
41,  20  N.  W.  21,  an  appeal  bond  had  been 
presented  to  the  county  Judge  within  the 
time  required  by  law.  It  was  received  by 
him,  filed,  and  spread  upon  his  docket  He 
afterwards  Indorsed  upon  It  that  it  was  not 
approved.  This  court  held  that.  If  the  Jus- 
tice did  not  Intend  to  approve  the  bond,  he 
should  have  refused  to  receive  it  and  noti- 
fied the  appellant  of  that  tact,  and  that  his 
receiving  the  bond  and  filing  it,  and  spread- 
ing it  upon  bis  docket  constituted  an  ap- 
proval. This  decision  Is  in  accordance  with 
the  great  weight  of  authority  elsewhere.  In 
view  of  the  reasons  given,  we  cannot  regard 
the  spreading  of  the  bond  upon  the  docket 
as  an  essential  part  of  Its  approval.  A 
paper  Is  filed  when  It  Is  delivered  in  due 
order  to  the  proper  officer  for  custody,  or 
such  action  as  the  law  requires  of  him. 
Cook  V.  Hall,  1  GiUnan,  675;  King  r.  Wade, 
1  Barn,  &  Adol,  861;  Naylor  v.  Moody,  2 
Blackf,  247;  Oorham  v.  Summers,  25  Minn. 
81;  Fanning  v.  Fly,  2  Old.  486.  This  bond 
was  therefore  filed,  and  the  Justice's  ap- 
proval afiOrmatlvely  given.  The  notation  of 
the  approval  on  the  bond  was  only  evidence 
of  this  fact,  and  It  was  proper  to  show  by 
parol  the  precise  time  of  approval.  Wood- 
bum  V,  Fleming,  1  Blackf.  4;  McCHoskey  v, 
Uulon,  87  Ind.  20;  Williams  v.  McConlco, 
25  Ala.  588.  The  bond  had  therefore"  be- 
come a  complete  obligation  before  the  names 
of  the  three  sureties  were  erased.  It  was 
formerly  the  law  that  any  material  altera- 
tion, even  though  made  by  a  stranger,  avoid- 
ed a  written  Instrument,  but  the  Injustice  and 
unreasonableness  of  this  rule  have  led  to  Its 
abandonment  of  late  years.  It  Is  now  the 
law  that  an  instrument  is  avoided  by  a  ma- 
terial alteration  made  by  the  person  claim- 
ing under  it  But  where  the  change  is  made 
by  a  stranger,  without  the  consent  of  the 
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persoD  claiming  under  the  Instrument,  it  l8 
usnally  desigimted  a  spoliation  or  mntUa- 
tion,  and  ttae  instrument  may  still  be  en- 
forced, so  long  as  its  original  character  is 
Kusc'cptible  of  proof.  Waring  t.  Sniytlie,  2 
Barb.  Cb.  119;  U.  S.  y.  Spauiding,  2  Mason, 
482,  Fed.  Cas.  No.  16,365;  Medliu  ▼.  Platte 
Co.,  8  Mo.  23o;  Boyd  v.  McConnel,  10 
Humph.  68;  Harrington  t.  Bank,  14  Serg. 
&  R.  405. 

The  fact  that  the  justice  knew  of  the  era- 
sure does  not  cliarge  the  plaintiff  with  no- 
tice. The  Justice  acted  officially,  and  not 
as  the  plaintiff's  agent  The  bond  was  for 
the  plaintiff's  benefit,  and  it  was  beyond  the 
power  of  the  Justice,  after  the  bond  became 
complete  by  approval,  to  rescind  it,  or  by 
any  act  or  consent  of  his  to  deprive  the 
plaintiff  of  hia  security.  If  alteration  by  a 
stranger  without  the  consent  of  the  person 
entitled  could  not  defeat  the  bond,  a  fortiori 
it  could  not  be  defeated  by  the  act  of  the 
obligors  themselves.  These  three  sureties 
could  not  relieve  themselves  from  a  vested 
obligation  by  striking  their  names  off  the 
instrument;  and  it  follows  that,  if  their  ob- 
ligation remained,  the  erasure  of  their  names 
in  no  wise  affected  the  bond,  and  was  not 
material  to  the  rights  of  their  cosureties. 
We  think  that  the  district  court,  under  the 
facts  proved,  should  Iiave  rendered  Judg- 
ment in  favor  of  the  plaintiff,  against  ail  the 
defendants  l)efore  the  court 

The  conclusion  reached  seems  at  first  to 
be  contrary  to  the  doctrine  announced  in 
Martin  v.  Thomas.  24  How.  315;  but  an  in- 
spection of  that  case  shows  that  the  signa- 
ture to  the  bond  there  in  question  was 
erased  with  the  consent  of  the  obligee,  and 
without  the  consent  of  the  other  obligors. 
The  case  of  Smith  v.  U.  S.,  2  Wall.  218,  was 
a  case  very  similar  to  the  present,  except 
that  the  signature  was  erased  before  the 
bond  was  approved.  The  argument  there 
was  that  the  sureties  were  released  because 
of  tliat  fact,  and  this  contention  was  sus- 
tained by  the  court  It  was  clear  in  that 
case  that  the  erasure  having  been  made  be- 
fore the  bond  was  approved,  the  surety  who 
erased  his  name  was  not  bound;  and  the 
court,  following  the  rules  in  relation  to  sure- 
tyship, held  that  this  was  a  material  change 
in  the  contract  which  released  the  other 
surety.  But  in  that  case  the  modern  rule 
restricting  the  avoiding  of  instruments  by 
alterations  to  such  as  are  made  by  or  with 
the  consent  of  the  person  entitled  was  dis- 
tinctly approved.    Reversed  and  remanded. 


UNION  PAC.  RY.  CO.  v.  JOHNSTON  et  al. 
(Supreme  Court  of  Nebraska.     May  2.  1895.) 
Carhibrs— Dbutkrt— Bill  of  Laoino— Cos- 

8TKUCT10N. 

1.  Bills  of  lading  are  symbols  of  property, 
and.  when  properly  indorsed,  operate  as  a  deliv- 
ery of  the  property  itself,  investini;  the  indorsees 
with  •  coDstmctive  custody,  which  Kurves  all  the 


purposes  of  an  actnal  posseasion,  and  so  oontinae» 

until  there  is  a  valid  and  complete  delivery  of 
the  property,  under  and  in  parsnance  of  the  bill 
of  ladinK,  to  the  person  entitled  to  recrire  the 
same.  Railroad  Co.  v.  Stern,  12  Atl.  756.  11» 
Pa.  St  24;  Gates  v.  Railroad  Co.  (Neb.)  60  N. 
W.  583.— followed. 

2.  The  delivery  of  goods  by  a  common  carrier 
to  the  consignee  thereof  is  made  at  the  peril  of 
the  carrier,  unless,  when  made,  the  consignee  sor- 
renderg  the  bill  of  lading,  either  made  or  indorsed 
to  himself.  Gates  v.  Railroad  Oo.  (Neb.)  60  N. 
W.  583.  followed. 

3.  A  railway  company  issued  to  shimiers  of 
grain  In  Nebraska  several  bills  of  lading,  as  fol- 
lows: "Received  of [the  name  of  the  ship- 
per] the  following  described  freijtht  •  •  • 
marked  and  consigned  as  noted  below,  *  *  *  to 
be  transiKirted  to ,  and  delivered  at  the  rail- 
way depot  on  payment  of  freight  charges,  togeth- 
er with  such  charges  as  have  been  advanced  on 
the  same.  Oonsifmee.  Brown  Bros.  Grain  Com- 
pany. Destination,  Milwankee,  Wis."  The  bills 
of  ladin;;  contained  the  followini;  notations:  "Care 
Union  Elevator,  Council  Blnffs,  Iowa.  Stop  at 
Brown  Bros.  Elevator  Company  to  dean. 
Transfer  at  Conncil  Bluffs."  The  carrier  trans- 
ported the  grain  to  Council  Bluffs,  and  there  de- 
livered it  to  the  consignee  named  in  the  bilis  of 
ladin;;,  without  requiring  their  presentation  or 
surrender.  The  consignee  sold  the  grain  to  Ba- 
con &  Co.,  of  Milwaukee,  and  drew  on  them  for 
its  value,  with  the  bills  of  lading,  indorsed  to 
them,  attached  to  the  drafts.  Bacon  &  Co.  hon- 
ored the  drafts,  presented  the  bills  of  lading  to 
the  carrier,  and  demanded  the  grain,  and,  as  it 
was  not  delivered,  sued  the  earner  for  its  value. 
Part  of  the  grain  was  delivered  by  the  carrier  to 
the  consiKnee  named  in  the  bills  of  lading  before 
he  indorsed  and  attached  them  to  the  drafts 
drawn  on  Bacon  &  Co.  UHd:  (1)  That  the  bills 
of  lading  were  throagh  contracts,  under  and  by 
which  the  carrier  agreed  to  transport  the  grain 
from  the  places  where  it  received  it  to  Milwaukee, 
and  there  deliver  it  to  the  partj'  entitled  thereto; 
(2)  that  the  notations  on  the  bills  of  lading  meant 
nothing  more  than  that  the  grain  should  go  by 
way  of  Conncil  Bluffs,  to  he  cleaned  there,  or 
transferred  to  other  carriers,  through  the  instru- 
mentality of  the  elevator  located  there;  (3)  that 
the  carrier,  by  the  bills  of  lading,  contracted  to 
transport  this  grain  to  Milwaukee,  and  there  de- 
liver It  to  the  consignee  named  in  the  hills  of  lad- 
ing, or,  if  tliey  bad  been  trnnsferrpd,  to  the  lawful 
holders  of  said  bills  of  lading;  (4)  that  Bacon  & 
Co.,  by  honoring  the  drafts  drawn  against  them 
by  the  consignee  named  in  the  bills  of  lading,  be- 
came and  were  entitled  to  have  said  groin  deliv- 
ered to  them  at  Milwaukee;  (5)  that  the  carrier, 
by  delivering  the  prain  to  the  consignee  at  a  sta- 
tion intermediate  the  point  of  shipment  and  the 
point  of  destination,  and  withont  the  surrender  of 
the  bills  of  lading,  was  guilty  of  a  misdelivery 
and  conversion  of  said  grain;  (6)  that  so  long  as 
the  bills  of  lading  were  outstanding  they  were  rep- 
resentations by  the  carrier  to  the  commercial 
world  that  it  had  in  its  possession  and  under  its 
control,  and  in  transit  for  Milwankee,  the  grain 
for  which  the  bills  of  lading  called;  (7)  that  the 
carrier,  by  delivering  the  (jxain.  while  in  transit, 
to  tiie  consignee  named  in  the  bills  of  lading,  with- 
out their  surrender,  put  it  in  the  power  ofJBrowa 
Bros.  Grain  Company  to  defraud  third  parties  by 
selling  the  grain,  and  indorsing  the  bills  of  ladin?. 
and  that  the  carrier  was  also  liable  for  the  grain 
on  the  principle  that  where  one  of  two  innocent 
parties  must  suffer,  he  who  by  his  conduct  has  en- 
abled a  wrongdoer  to  perpetrate  a  wrong  must 
bear  the  loss,  rather  than  the  party  without  fault 

(Syllabus  by  the  Court) 

Error  to  district  conrt  Douglas  county;  Key- 
aor,  Judge. 

Action  by  S.  H.  D.  Johnston  and  others,  as 
B.  P.  Bacon  &  Co.,  against  the  Union  Pacific 
Railway  Company,  for  the  value  of  seven  cars 
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of  grain.     Plaintiffs  bad  Judgment,  and  de- 
fendant brings  error.     Affirmed. 

J.  M.  Thurston  and  W.  E.  Kelly,  for  plain- 
tiff In  error.  John  D.  Howe  and  B.  R.  Duf- 
fle, for  defendants  In  error. 

RA6AN,  C.  In  the  months  of  October  and 
November,  1891,  certain  persons,  at  certain 
points  In  the  state  of  Nebraska,  delivered  to 
the  Union  Pacific  Railway  Company  (herein- 
after called  the  "Railway  Company")i  tor 
transportation,  seven  cars  of  grain.  The  rail- 
way company,  at  the  time  of  such  delivery,  is- 
sued and  delivered  to  said  shippers  bills  of 
lading  for  the  grain  received  by  It.  All  said 
bills  of  lading  were  substantially  as  follows: 
"Received  of  [the  name  of  the  ship- 
per] the  following  described  freight,  •  •  • 
marked  and  consigned  as  noted  below,    *    *    • 

to  be  transported  to ,  and  delivered  at 

the  railway  depot  on  payment  of  freight 
charges,  together  with  such  charges  as  have 
been  advanced  on  the  same."  Such  bllla  of 
lading  also  contained  the  following  directions 
and  notations:  No.  1:  "Consignee,  Brown 
Bros.  Grain  Co.  Destination,  St  Iiouis,  Mo." 
Notation:  "Care  Union  Elevator,  Council 
Bluffs,  Iowa."  No.  2:  "Consignee,  Brown 
Bros.  Grain  Oa  Destination,  St  Louis,  Mo." 
Notation:  "Care  Union  Elevator  Co.,  Council 
Bluffs."  No.  3:  "Consignee,  order  Brown 
Bro&  Grain  Go.  Destination,  Milwaukee, 
Wis."  Notation:  "Stop  at  Council  Bluffs, 
Brown  Bros.  Elevator  Co.,  to  dean.  Trans- 
fer at  Council  Bluffs."  No.  4:  "Consignee, 
order  Brown  Bros.  Grain  po.  Destination, 
Milwaukee,  Wis."  Notation:  "Clean  at  Coun- 
cil Bluffs,  Brown  Bros.  Elevatw  Co.  Trans- 
fer at  Council  Bluffs."  No.  5:  "Consignee, 
ordo:  Brown  Bros.  Grain  Co.  Destination, 
St  Louis."  Notation:  "Care  Union  Elevator, 
Council  Bluffs,  Iowa."  No.  6:  "Consignee, 
order  Brown  Bros.  Grain  Co.  Destination,  St. 
Louis."  Notation:  "Care  Union  Elevator, 
Council  Bluffs."  No.  7:  "Consignee,  Brown 
Bros.  Destination,  Milwaukee."  Notation: 
"Care  Union  Elevator.  Council  Bluffs."  The' 
grain  consisted  of  oats,  bariey,  and  shelled 
com.  The  parties  designated  as  consignee  on 
the  bills  of  lading  arc  sometimes  denominated 
"Brown  Bros.,"  and  sometimes  "Brown  Bros, 
((tnia  Co.,"  but  Brown  Bros.  Grain  Company 
was  the  party  Intended  as  the  consignee  on 
eacb  bill  of  lading.  The  notations,  "Union  Ele- 
vator," and  "Brown  Bros.  Elevator,  Council 
Bluffs,"  had  reference  to  an  elevator  located 
in  that  city,  at  that  time  leased  and  operated 
by  Brown  Bros.  Grain  Company,  the  consignee 
of  tbe  grain.  It  appeara  from  the  evidence  In 
the  bill  of  exceptions  that  at  the  time  these 
shipments  were  made  there  was  an  elevator 
located  in  the  city  of  Council  Bluffs,  Iowa. 
This  elevator  was  owned  by  a  corporation 
known  as  the  Union  Elevator  Company.  A 
contract  existed  between  the  elevator  company 
and  some  five  or  six  railway  companies  whose 
roads  entered  Conndl  Bluffs  that  the  elevator 
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company,  In  handling  grain  which  might  come 
into  its  possession  for  cleaning  or  transfer,  or 
both,  would  not  discriminate  either  in  favor 
of  or  against  either  one  of  the  railway  compa' 
nles  mentioned.  The  Union  I'adflc  Railway 
Company  was  a  party  to  this  agreement.  II 
further  appeara  that  Brown  Bros.  Grain  Com- 
pany, at  the  time  of  the  shipments  in  contro- 
versy, was  the  lessee  of  this  elevator;  was 
in  possession  of  It  and  operating  it  Persons 
shipping  grain  from  points  In  Nebraska  over 
the  Union  Pacific  Railway  Company's  road, 
and  which  grain  was  consigned  to  Milwaukee 
or  St  Louis,  or  other  Eastern  points,  if  they 
desired,  could  have  said  grain  stopped  at  Coun- 
dl  Bluffs,  and  cleaned  in  this  elevator;  and, 
if  it  was  desired  by  the  railway  company  that 
the  car  in  which  such  shipment  was  made 
should  not  go  further  than  Council  Bluffs,  then 
the  grain  would  be  transferred  through  this 
elevator  to  the  can  of  the  road  which  was  to 
haul  It  from  there  to  its  place  of  destination. 
The  railway  company  did  not  deliver  this 
grain,  or  any  of  It  either  at  Milwaukee  or  St 
Louis;  but  it  transported  the  grain  to  Council 
Bluffs,  and  there  made  an  unconditional  de- 
livery of  it  to  Brown  Bros.  Grain  Company, 
the  party  named  as  the  consignee  In  each  of 
the  bills  of  lading,  and  made  such  delivery  to 
such  consignee  without  the  consignee's  surren- 
dering to  the  carrier  the  bills  of  lading  issued 
by  it  to  the  shipper.  Brown  Bros.  Grain  Com- 
pany, it  appeara,  sold  this  grain  to  E.  P.  Ba- 
con &  Ca,  made  drafts  on  them  for  the  value 
of  the  grain,  and  attached  to  such  drafts  the 
bills  of  lading;  each  bill  of  lading  being  in- 
dorsed, "Deliver  to  the  order  of  E.  P.  Bacon 
&  Company.  Brown  Bros.  Grain  Co.  By  C. 
T.  Brown,  Pt"  Bacon  &  Co.,  on  presentation 
of  the  drafts,  honored  them,  and  then  present- 
ed the  bills  of  lading  to  the  railway  company, 
and  demanded  the  grain.  In  the  meantime. 
Brown  Bros.  Grain  Company  had  failed,  and 
neither  they  nor  tbe  railway  company  ever 
ddlvered  the  grain  to  Bacon  A  Co.  At  the 
time  Brown  Bros.  Grain  Company  indorsed 
tbe  bills  of  lading  to  Bacon  &  Co.,  and  attach- 
ed them  to  the  drafts  which  they  drew  on 
them  for  the -value  of  the  grain,  the  greater 
part  of  the  grain  bad  already  been  delivered 
to  tliem;  only  one  car  of  the  grain  t>eing  in 
transit  or  undelivered  to  Brown  Bros.  Grain 
Company,  at  the  time  they  indorsed  said  bills 
of  lading,  and  drew  said  drafts.  Bacon  &  Co. 
brought  this  suit  against  the  railway  company, 
to  the  district  court  of  Douglas  county,  for 
tbe  value  of  said  grain.  A  Jury  was  waived, 
and  the  case  was  tried  to  the  court  resulting 
in  a  finding  and  Judgment  in  favor  of  Bacon 
&  Co.  And  to  reverse  this  Judgment  tbe  rail- 
way company  has  prosecuted  to  this  court  a 
petition  in  error. 

1.  The  bills  of  lading  issued  by  the  rail- 
way company  to  the  shippera  of  this  grain 
were  through  contracts,  under  and  by  which 
the  railway  company  agreed  to  transport 
this  grain  from  the  places  where  it  received 
it  to  Milwaukee  and  St   Louis,  and  thera 
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a«Iiyer  It  to  the  party  entitled  thereto.  The 
terms  of  tbe  bills  of  lading,  fixing  the  ex- 
press destination  of  this  grain,  and  the  nota- 
tions, when  explained  by  the  eridence,  leave 
no  room  for  doubt  whatever  that  these  bills 
of  lading  were  through  contracts.  Angle 
T.  Railroad  Co.,  9  Iowa,  487;  Mulligan  v. 
Railroad  Co.,  36  Iowa,  181;  Railroad  Ck>.  t. 
Pratt,  22  Wall.  123;  Beard  v.  Railway  Co. 
(Iowa)  44  N.  W.  803.  The  notations  on  the 
bills  of  lading,  "Care  of  the  Union  Elevator, 
Council  Bluffs";  "Stop  at  Council  Bluffs  to 
clean";  "Transfer  at  Council  Bluffs,"— meant, 
and  mean  nothing  more,  than  that  the  grain 
should  go  by  way  of  Council  Bluffs,  some  of 
it  should  be  cleaned  there,  and  some  of  it 
should  be  transferred  to  other  lines,  or  into 
other  cars,  at  that  place,  through  the  Instru- 
mentality of  said  levator.  Doubtless,  It 
was  a  contract  on  the  part  of  the  railway 
company  that  it  would  transport  said  grain 
to  its  place  of  destination,  by  way  of  Council 
Bluffs;  that  it  would  stop  some  of  the  grain 
at  the  elevator  for  the  purpose  of  having  It 
cleaned;  and  that  whatever  transfer  it  might 
be  under  the  necessity  of,  or  desirous  of, 
making  to  other  carriers,  In  order  to  com- 
plete the  transit,  should  be  made  at  that 
point.  But  nothing  In  these  bills  of  lading, 
including  the  notations  made  tliereon  iu 
reference  to  the  elevator  at  Council  Bluffs, 
authorizes  or  will  sustain  a  construction 
that  by  the  bills  of  lading  the  railway  com- 
pany agreed  to  transport  this  freight  only  to 
Council  Bluffs,  or  to  make  delivery  of  it 
there. 

2.  In  the  case  at  bar  the  railway  company, 
the  carrier,  delivered  the  freight  to  the  con- 
signee named  in  tbe  bills  of  lading,  without 
such  bills  of  lading  having  been  first  surren- 
dered to  it.  We  are  not  necessarily  con- 
cerned with  the  question  whether  a  carrier 
may  with  impunity  deliver  goods  to  the  con- 
signee named  in  the  bill  of  lading,  at  the 
place  of  destination  mentioned  in  such  bill 
of  lading,  without  its  surrender,  the  carrier 
having  no  knowledge  at  the  time  that  such 
bill  of  lading  has  been  assigned  or  transferred. 
The  precise  question  In  this  case  Is  whether 
the  railway  company,  having  no  knowledge 
that  these  bills  of  lading  had  been  trans- 
ferred to  Bacon  &  Co.,  was  Justified  in  deliv- 
ering the  grain  to  the  consignee  named  In 
the  bill  of  lading,  at  a  point  intermediate 
the  place  of  shipment  and  the  place  of  desti- 
nation. In  Gates  v.  Railroad  Co.  (Neb.)  60 
N.  W.  S83,  It  was  held  that  "the  bUl  of  lad- 
ing issued  by  a  carrier  to  the  owner  or  ship- 
per is  the  symbol  of  ownership  of  the  goods 
shipped,  and,  though  not  negotiable,  is  as- 
signable." See,  also,  Furman  v.  Railroad  Co., 
106  N.  Y.  579, 13  N.  B.  587.  In  RaUroad  Co.  v. 
Stem,  119  Pa.  St  24, 12  AtL  756,  it  was  held  that 
"bills  of  lading  are  symbols  of  property,  and, 
when  properly  Indorsed,  oi>erate  as  a  deliv- 
ery of  the  property  itself,  investing  the  in- 
dorsees with  a  constructive  custody,  which 
serves  all  the  purposes  of  an  actual  posses- 


sion, and  80  continues  until  there  Is  a  valid 
and  complete  delivery  of  the  property,  under 
and  in  pursuance  of  the  bill  of  lading,  to  tbe 
person  entitled  to  receive  the  same."  See, 
also,  Hutch.  Carr.  }  129;  Forbes  v.  Railroad 
Co.,  183  Mass.  154;  The  Thames,  14  WalL 
98.  See,  also,  Walker  v.  Railroad  Co.  (Mich.) 
13  N.  W.  812.  In  this  case  a  creditor  of  tbe 
consignee  attempted  to  get  possession  of  the 
property  by  garnishment  proceedings  against 
the  carrier.  The  supreme  court  of  Michigan. 
however,  discharged  the  carrier  from  liabili- 
ty on  the  garnishment  proceedings,  and  held 
that  "common  carriers  must  recognize  trans- 
fers of  bills  of  lading  and  consignments  of 
goods,  and,  unless  protected  by  proper  vonch- 
ers,  cannot  always  assume  to  deal  with  con- 
signments as  actually  and  beneficially  be- 
longing to  tbe  consignee" 

3.  In  McEntee  v.  Steamboat  Ca,  45  N.  T. 
34,  It  was  held  that:  "Common  carriers  de- 
liver property  at  their  peril,  and  must  take 
care  that  it  is  delivered  to  the  right  person: 
for  If  the  delivery  be  to  the  wrong  person, 
either  by  an  innocent  person,  or  through 
fraud  of  others,  they  will  be  responsible, 
and  the  wrongful  delivery  will  be  treated  as 
a  conversion."  In  Hutchinson  on  Carriers 
(section  130),  it  is  said  that:  "The  carrier 
takes  the  risk  of  a  delivery  to  the  person  en- 
titled to  the  goods  by  the  bill  of  lading  and 
its  indorsements.  •  *  •  Too  great  cao- 
tlon  cannot,  therefore,  be  exercised  In  re- 
spect to  the  right  of  tbe  person  to  whom  tbe 
delivery  is  made.  No  obligation  of  the  car- 
rier Is  more  rigorously  enforced  than  that 
which  requires  d^very  to  the  proper  person; 
and  the  law  will  allow,  in  fact,  of  no  excuse 
for  a  wrong  delivery,  except  the  fault  of  the 
shipper  himself."  See,  also.  Hutch.  Carr. 
SS  340,  344.  In  Railroad  Co.  v.  Stern,  119  Pa. 
St  24,  12  Atl.  766,  it  Is  said  that  "a  railroad 
company  has  no  tight  to  make  a  delivery  of 
freight  otherwise  than  In  strict  accordance 
with  the  bUl  of  lading."  And  in  Gates  ▼ 
RaUroad  Co.  (Neb.)  60  N.  W.  583.  It  was  held 
that  "the  delivery  of  goods  by  a  common 
carrier  to  tbe  consignee  thereof  Is  made  at 
tbe  peril  of  the  carrier,  unless,  when  made, 
the  consignee  surrenders  the  bill  of  lading, 
either  made  or  indorsed  to  himself."  See. 
also,  Railroad  Go.  v.  Barkhoose  (Ala.)  13 
South.  534;  Weyaud  v.  Railway  Co.  (Iowa) 
38  N.  W.  899. 

In  the  light  of  these  authorities,  we  con- 
clude (1)  that  the  railway  company,  by  its 
bills  of  lading,  contracted  to  transport  this 
freight  to  Milwaukee  and  St  Louis,  and 
there  deliver  It  to  the  consignee  named  In  the 
bills  of  lading,  namely,  Brown  Bros.  Grain 
Company,  or,  if  tbe  bills  of  lading  had  been 
transferred  by  them,  then  to  the  lawful  hold- 
ers of  said  bills:  (2)  that  Bacon  &  Co.,  by 
honoring  the  drafts  drawn  against  them  by 
Brown  Bros.  Grain  Company,  witn  said  bills 
of  lading  attached  thereto  and  assigned  to 
them,  became  and  were  entitled  to  have  said 
grain  delivered  to  them  at  Milwaukee  and 
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St.  liOute;  (S)  that  the  railway  company,  by 
delivering  said  gialn  to  the  conslsnees  mea- 
tioued  In  said  blUs  of  lading,  at  a  station  In- 
termediate the  point  of  iriiipinent  and  the 
point  of  destination,  and  without  the  Bur- 
render  of  the  bills  of  lading,  was  guilty  of 
a  mlsdellTery  and  conversion  of  said  grain. 

It  l8  suggested  in  argument  here  by  the 
counsel  for  the  railway  company  that  it 
ought  not  to  be  held  liable  to  Bacon  &  Co.  for 
so  much  of  the  grain  as  was  delivered  to 
Brown  Bros.  Grain  Company  before  they  in- 
dorsed to  Bacon  &  Co.  the  bills  of  lading  for 
such  grain.  This  position,  we  think,  Is  un- 
tenable. In  the  first  place,  the  railway  com- 
pany, having  Issued  these  bills  of  lading, 
would  be  estopped,  as  against  an  assignee 
and  holder  thereof  for  value,  from  saying 
that  it  had  never  bad  such  grain  in  its  pos- 
session. Sioux  City  &  P.  U.  Co  V.  First  Nat 
Bank,  10  Neb.  566,  7  N.  W.  311.  And  the 
railway  company,  having  received  this  grain 
and  undertaken  its  transportation,  by  deliv- 
ering it  whUe  in  transit  to  the  consignee 
named  in  the  bill  of  lading,  and  without  the 
surrender  of  such  bills  of  lading  at  the 
time,  put  it  in  the  power  of  Brown  Bros. 
Grain  Company  to  defraud  third  parties  by 
selling  the  grain,  and  indotaing  the  bills  of 
lading.  And  the  railway  company  is  also 
liable  for  this  grain  on  the  familiar  principle 
that  where  one  of  two  innocent  parties 
most  suffer,  he  who  by  his  conduct  has  en- 
abled a  wrongdoer  to  perpetrate  a  wrong 
must  bear  the  loss,  ratho-  than  the  party 
without  fault.  Walters  v.  Kailroad  Co.,  66 
Fed.  369.  It  was  the  duty  of  the  railway 
c-ompany,  the  carrier,  before  delivering  this 
grain  to  any  person,  at  any  place,  to  take  up 
the  outstanding  bills  of  lading  which  It  had 
issued  for  It.  So  long  as  the  bills  of  lading 
were  outstanding,  they  were  representations 
by  the  railway  company  to  the  commercial 
world  that  it  had  In  its  possession  and  under 
its  control,  and  in  transit  for  Milwaukee 
and  St  Louis,  the  grain  for  which  the  bills 
of  lading  called.  There  Is  no  error  in  the 
record,  and  the  Judgment  of  the  district 
court  iB  affirmed. 


WRIGHT  V.  STATE. 

(Sopreme  Court  of  Nebraska.    May  2,  1895.) 

Crimisai.  Law— Rbvibw—  Record  —  Disorderlt 
House— Sbmtb  xcb. 

1.  All  presomptions  exist  in  favor  of  the  reg- 
ularity of  the  judgments  ef  courts  of  general  ju- 
risdiction,  and  be  who  asserts  the  contrary  U  re- 
qniied  to  establish  the  alleged  error  by  an  exhi- 
bition of  the  record. 

2.  An  objection,  on  the  gronnd  that  a  partic- 
ular charge  of  an  information  was  not  included 
in  the  complaint  upon  which  an  accused  was  held 
to  answer  Dy  the  examining  magistrate,  will  not 
be  noticed  by  the  court  on  petition  in  error  to  re- 
view a  jndgment  of  conviction,  where  such  pre- 
liminary complaint  is  not  set  ont  or  made  a 
part  of  the  record. 

3.  Evidence  examined,  and  hdd  to  sustain  a 
conviction  under  section  210,  Crim.   Code,   for 


knowingly  owning,  using,  and  occupyinf  of  a 
house  in  this  state,  for  the  purpose  of  prostitution. 
4.  Where  affidavits  are  used  as  evidence  on 
the  trial  of  any  issue  of  fact,  they  must,  to  be 
available  for  tiie  purpose  of  a  review  by  petition 
in  error  in  this  court  be  identified  and  preserved 
in  the  form  of  a  bill  of  exceptions. 

6.  To  the  district  court,  and  not  to  this,  has 
been  intrusted  the  power  to  impose  sentences  for 
the  commission  of  offenses  against  the  laws  of 
the  state,  and  the  judgments  of  that  court  will 
not  be  iDtprfered  with,  on  the  ground  that  they 
are  excessive.  In  the  absence  Of  a  clear  abuse  of 
discretion. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Platte  county;  Sulli- 
van, Judge. 

EDarriet  Wright  was  convicted  upon  an  In- 
formation charging  her  with  keeping  a  bouse 
for  pusposes  of  prostitution,  and  brings  er- 
ror.    Affirmed. 

C.  A  Woosly  anff  W.  M.  Cornelius,  for 
plaintiff  \n  error.  A.  S.  Churchill,  Atty.  Gen., 
for  defendant  in  error. 

POST,  J.  It  is  by  this  proceeding  sought  to 
reverse  a  judgment  of  the  district  court  for 
Platte  county  whereby  the  plaintiff  In  error, 
Harriet  Wright,  was  adjudged  guilty  of  a 
violation  of  section  210  of  the  Criminal  Code. 
The  information  upon  which  the  accused  was 
convicted  charges  the  knowingly  owning,  us- 
ing, and  occupying  by  her  of  a  certain  house 
or  building  in  said  county  for  the  purpose  of 
prostitution.  The  provisions  of  the  section 
above  mentioned,  so  far  as  material  to  the 
questions  presented  by  the  record,  are  as  fol- 
lows: "Every  house  or  building  situated  in 
this  state  and  used  and  occupied  as  a  house  of 
ill  fame  or  for  the  purpose  of  prostitution 
shall  be  held  and  deemed  a  public  nuisance, 
and  any  person  owning  or  having  control  of 
as  guardian,  leasee  or  otherwise,  such  house 
or  building,  and  knowingly  leasing  or  sublet- 
ting the  same  in  whole  or  in  part  for  the  pur- 
pose of  keeping  therein  a  house  of  ill  fame,  or 
knowingly  permits  the  same  to  be  used  or  oc- 
cupied for  the  purpose  of  prostitution  shall 
be  fined  In  any  sum  not  exceeding  $100  or  Im- 
prisoned not  leas  than  thirty  days  nor  more 
than  six  months  or  both  at  the  discretion  of 
the  court" 

The  first  assignment  ot  the  petition  in  error 
is  that  the  trial  court  erred  in  refusing  to 
quash  the  Information,  on  the  ground  that  the 
accused  had  not  been  allowed  a  preliminary 
hearing  upon  the  particular  offense  charged 
In  the  information.  It  Is  conceded  by  coun- 
sel that  a  complaint  of  some  kind  was  lodged 
with  a  magistrate,  and  that  an  examination 
of  the  accused  was  had  on  the  charge  there- 
in stated;  and,  said  information  not  being  in- 
cluded in  the  record  before  us.  It  cannot  be 
determined  that  the  district  court  erred  In 
the  ruling  assigned.  The  rule  is  too  firmly 
established,  to  require  the  dtatlon  of  authori- 
ties, that  all  presumptions  exist  in  favor  of 
the  Judgments  of  courts  of  general  Jurisdic- 
tion, and  that  he  who  asserts  the  contrary  la 
required  to  establish  the  alleged  error  by  an 
exhibition  of  the  record. 
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The  principal  contention  of  the  accused  re- 
lates to  the  sufficiency  of  the  evidence  to  sus- 
tain the  Judgment.  The  character  of  the 
premises  in  question  as  a  house  of  prostitu- 
tion, and  the  former  proprietorship  of  the  ac- 
cused, are  facts  clearly  established  by  the 
proofs,  and  not  seriously  controverted  on  this 
hearing.  It  is,  however,  ccntended  that  she 
was  not  during  the  period  named  in  the  infor- 
mation either  the  owner  or  proprietor  of  said 
house,  or  In  any  wise  related  to  the  manage- 
ment or  control  thereof.  It  is  shown  by  the 
record  that  the  accused  on  the  24th  day  of 
May,  1883,  by  written  undertaking,  agreed 
to  sell  and  convey  said  property  to  Mrs.  L. 
M.  Gatfney  upon  the  payment  by  the  latter 
of  $2,500,  on  or  before  the  10th  day  of  Feb- 
ruary, 1894,  and  on  the  day  last  named  said 
property  was  conveyed,  by  her  to  said  Gaff- 
ney  by  warranty  deed  with  the  usual  cove- 
nants. There  Is  evidence  also  tending  to 
prove  that  Mrs.  Gaffney,  in  the  month  of 
September,  1S!)3,  sold  and  assigned  her  inter- 
est in  the  property  under  and  by  virtue  of 
said  contract  to  one  Edna  De  Vore,  who  It  is 
claimed  was  the  proprietress  of  the  house  at 
the  time  In  question,  and  that  the  position  of 
the  accused  therein  was  that  of  a  servant 
only. 

On 'the  part  of  the  state  It  is  contended  that 
the  contracts  above  mentioned,  as  well  as  the 
alleged  propHetorship  of  Miss  De  Vore,  are 
mere  devices  resorted  to  by  the.  accused  In 
order  to  evade  resx>onslbility  for  the  traffic  In 
which  she  was  engaged.  That  question  was 
submitted  to  the  Jiny,  assisted  by  a  charge 
to  which  no  exception  was  taken,  and  which 
is  conceded  to  be  an  admirable  exposition  of 
the  law  of  the  subject;  and  with  the  verdict 
rendered  wc  discover  no  ground  for  Interfer- 
ence in  the  proceeding.  Aside  from  admis 
slons  proved,  which  tend  to  establish  the  al- 
legations of  the  Information,  it  appears  that 
there  were  during  the  period  stated,  in  addi- 
tion to  the  accused,  five  or  six  inmates  of 
said  houses  all  of  whom,  including  Edna  De 
Vore,  the  alleged  proprietress,  were  prosti- 
tutes. The  groceries  and  provisions  for  use 
In  said  establlslment  were  ordered  by  the  ac- 
cused, and,  when  not  paid  for  by  her  as  pur- 
chased, were  sold  and  delivered  on  her  credit. 
She  also  ordered  beer  by  the  case  for  use  on 
the  premises,  and  personally  paid  fines  as- 
sessed against  the  Inmates  of  said  house,  who 
bad  been  convicted  under  the  ordinances  of 
the  city  of  Columbus  on  the  charge  of  being 
inmates  of  a  house  of  ill  fame.  The  evidence 
explanatory  of  the  foregoing  facts  is,  it  must 
be  conceded,  consistent  with  the  theory  of  her 
Innocence;  but  the  credibility  of  such  evi- 
dence was  purely  a  question  of  fact;  and,  the 
verdict  of  guilty,  having  received  the  ap- 
proval of  the  Judge  who  presided  at  the  trial, 
must,  on  the  record  presented,  be  deemed  con- 
clusive. The  case  of  Drake  v.  State,  14  Neb. 
536.  17  N.  W.  117,  relied  upon  by  the  plain- 
tiff in  error,  merely  states  the  rule  that  to 
warrant  a  conviction  In  such  a  caae  the  pris- 


oner must  have  owned  or  controlled  the  hovse, 
and  knowingly  permitted  it  to  be  used  for  the 
purpose  of  prostitution,  and  is  therefore  in 
harmony  with  the  conclusion  here  stated. 

The  next  assignment  is  that  the  trial  court 
erred  in  refusing  to  set  aside  the  verdict  on 
the  ground  of  misconduct  of  the  Jury.  Prom 
the  transcript  it  appears  that  the  question  of 
the  alleged  misconduct  was  submitted  to  the 
court  upon  affidavits,  and  by  that  court  re- 
solved In  favor  of  the  state.  But  that  ruling 
cannot  be  examined  in  this  proceeding,  for 
the  reason  that  said  affidavits  are  not  Incor- 
porated in  a  bill  of  exceptions.  It  is  the  set- 
tled rule  of  this  court  that  affidavits  used  on 
tlie  trial  of  issues  of  fact  must  be  preserved 
In  the  form  of  a  bill  of  exceptions,  in  order 
to  be  available  to  the  complaining  party  (» 
appeal  ot  petlti<Hi  In  error.  Vlndquest  v. 
Perky,  16  Neb.  284,  20  N.  W.  301;  Fitzgerald 
V.  Benadom,  35  Neb.  317.  58  N.  W.  72;  Hag- 
gard V.  Van  Duyn,  30  Neb.  862.  56  N.  W.  263. 

Finally,  It  is  urged  that  the  sentence  (im- 
prisonment for  a  term  of  three  months  in  the 
county  Jail)  is  excessive.  But  to  the  district 
court,  and  not  to  this  court,  is  intrusted  the 
power  to  impose  sentrace  for  the  commission 
of  crimes  against  the  state;  and  the  Judg- 
ments of  that  court  cannot  be  controlled  or  in- 
terfered with,  in  the  absence  of  a  dear  abuse 
of  discretion.  Davis  v.  State,  34  Neb.  558, 
52  N.  W.  283.  The  minimum  penalty  for  the 
offense  charged  is,  as  we  have  seen,  a  fine  not 
exceeding  $100,  or  imprisonment  for  not  less 
than  30  days,  while  the  maximum  penalty  Is 
both  the  fine  named  and  Imprisonment  for  a 
period  not  exceeding  6  months.  The  Judg- 
ment, being  far  short  of  the  extreme  penalty 
prescribed  by  law,  cannot  be  regarded  as  an 
abuse  of  discretion  authorizing  a  reversal  on 
that  ground.  There  being  no  en-or  apparent 
from  the  record,  the  Judgment  will  be  af- 
firmed. 


DOHERTT  V.  RANSOM  COUNTY.i 

(Supreme  Court  of  North  Dakota.     March  15, 
1895.) 

Ck)MBTiTrTio>iAL  Law— FixiNo  Salari  of  State'* 
Attobnets— RsFEAt,  OP  Btatctbs. 

1.  Chapter  55,  Laws  1890,  which  delegates  to 
boards  of  county  commissioners  the  power  to  fix 
salaries  of  state  8  attorneys,  is  in  contravention  of 
section  173  of  the  constitution  of  North  Dakota, 
which  requires  the  legislative  assembly  "to  pre- 
scribe the  duties  and  compenaatiou  of  all  county, 
township,  and  district  officers,"  and  is  therefore 
void. 

2.  The  adoption  of  the  foreeoing  provision  in 
the  constitution  did  not  in  itself  repeal  the  pre- 
existing statute,  valid  when  enacted,  and  whirh 
gave  to  boards  of  county  commissioners  power  to 
fix  the  salaries  of  state's  attorneys,  and  snch 
boards  may  continue  to  exercise  such  power  until 
the  legislative  assembly  prescribes  such  compen- 
sation by  statute  as  required  by  the  constitutional 
provision. 

(Syllabus  by  the  Court) 
Appeal  from  district  court.  Ransom  county; 
W.  S.  Lauder,  Judge. 

1  Refaesriag  denied  May  6,  1895. 
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From  an  order  of  the  board  of  commission- 
ers of  Bausom  county,  disallowing  his  claim 
for  salary  of  state's  attorney,  Hugli  Doberty 
appealed  to  the  district  court  The  appeal 
baring  been  dismissed,  appellant  appeals.  Af- 
firmed. 

Hugh  Doherty,  pro  se.  Goodwin  &  Van 
Pelt,  for  respondent. 

BARTHOLOMEW,  J.  The  controversy  la 
this  case  arises  out  of  the  following  facts: 
The  plalntlfl  was  the  duly  elected  and  quali- 
fied state's  attorney  In  the  defendant  county, 
and  entered  upon  the  duties  of  bis  office,  Janu- 
ary 8,  1893.  Prior  to  that  time,  and  prior  to 
the  time  that  North  Dakota  became  a  state, 
the  board  of  county  commissioners  of  said 
county,  acting  under  the  provisions  of  section 
431,  Comp.  Laws,  fixed  the  salary  of  the  dis- 
trict attorney  for  that  county  at  $800  per  an- 
num. SecticHi  173  of  tbe  state  constitution, 
subsequently  adopted,  contains  the  following: 
"Tbe  legislative  assembly  shall  provide  by  law 
for  such  other  county,  township  and  district 
officers  as  may  be  deemed  necessary,  and  shall 
prescribe  the  duties  and  compensation  of  all 
county,  township  and  district  officers."  Sub- 
sequently the  legislative  assembly  passed  an 
act  known  as  chapter  55,  Laws  1890,  the  first 
section  of  which  reads  as  follows:  "Tbe  board 
of  county  commlsslonei-s,  at  their  quarterly 
meeting  In  the  month  of  July,  or  at  some  spe- 
cial meeting  during  said  month  next  prior  lO 
each  and  every  general  election,  shall  fix  the 
amount  of  salary  which  shall  be  received  by 
every  county  officer  for  the  ensuing  term, 
whose  salary  Is  fixed  by  the  board  of  county 
commlasloners,  and  Is  entitled  by  law  to  re- 
ceive a  salary,  payable  out  of  the  county  treas- 
ury. And  the  salary  so  fixed  shall  not  be  in- 
creased or  diminished  during  said  term  of 
office.  This  section  shall  not  apply  to  any 
county  wherein  tbe  salaries  of  its  officers  have 
been  provided  and  fixed  by  law."  Under  this 
statute  the  board  of  supervisors  of  said-  de- 
fendant county  In  July,  1892,  fixed  the  salary 
of  state's  attorney  at  $500  per  annum.  At  tbe 
end  of  his  first  quarter  year's  service  as  state's 
attorney,  plaintiff  presented  his  bill  for  salary 
to  tbe  county  commissioners,  at  the  rate  of 
$800  per  year.  This  the  board  refused  to  al- 
low, but  did  allow  the  claim  at  the  rate  of 
$500  per  year.  From  this  action  plaintiff  ap- 
pealed to  the  district  court,  where  his  appeal 
was  dismissed,  and  from  such  Judgment  of 
dismissal  he  appeals  to  this  court.  He  bases 
bis  claim  for  tbe  larger  salary  upon  the 
ground  that  the  section  of  the  constitution 
heretofore  quoted  devolved  upon  the  legisla- 
ture the  duty  of  fixing  the  salary  of  state's  at- 
torney, and  prohibited  tbe  legislature  from 
delegating  that  power  to  tbe  board  of  county 
commissioners,  and  that  consequently  chapter 
55,  Laws  1890,  is  unconstitutional  and  void; 
and  that,  as  the  legislature  never  has  fixed  tbe 
salary  of  state's  attorney,  tbe  salary  prevailing 
at  tbe  time  of  the  adoption  of  the  constitution 


must  remain  as  the  salary  of  that  office  untU 
changed  by  the  legislature.  The  respondent 
contends  that  said  chapter  5iJ  is  in  all  respects 
a  valid  enactment,  and  thai  tbe  constitutional 
provision  ab:eady  quoted  Is  but  a  grant  of 
power  to  the  legislature,  and  tbe  grant  of  a 
power  which  the  legislative  branch  of  tbe  gov- 
ernment would  have  possessed,  and  does  pos- 
sess, without  the  constitutional  grant;  but  that 
tbe  right  of  tbe  legislature  to  delegate  to 
munlclx)alities  tbe  power  to  fix  tbe  compensa- 
tion of  local  municipal  officers  bas  been  so 
often  asserted  by  the  courts  that  it  no  longer 
remains  an  open  question.  It  la  no  doubt  true 
that  tbe  legislative  branch  of  government  pos- 
sesses tbe  power  to  prescribe  tbe  compensation 
of  municipal  officers  without  any  constitutional 
grant  of  such  power,  and  it  Is  equally  true 
that  tbe  power  thus  possessed  can,  in  tbe  ab- 
sence of  all  Inhibition,  be  delegated  to  the 
municipalities  created  by  legislative  authority. 
Cooley,  Const  Lim.  (5tb  Ed.)  228  et  seq.;  2 
Am.  &  Eng.  Enc  Law,  p.  699,  and  notes;  By- 
an  V.  Outagamie  Co.,  80  Wis.  330,  50  N.  W. 
340.  But  we  are  constrained  to  view  our  con- 
stitutional provision,  not  as  a  grant  of  pow- 
er, but  as  a  limitation  upon  power.  As  we 
have  said,  no  grant  of  power  was  required. 
If  that  were  tbe  purpose,  tbe  language  was 
superfluous.  Tbe  words  used  are  not  tbe 
words  usually  employed  to  confer  power.  For 
tbat  purpose  the  constitutions  generally,  If  not 
universally,  use  the  word  "may."  Here  tbe 
mandatory  word  "shall"  is  used.  Tbe  con- 
nection Is  also  suggestive.  Tbe  constitution 
says:  "Tbe  legislative  assembly  •  •  • 
shall  prescribe  tbe  duties  and  compensation  of 
all  county,  township  and  district  officers."  It 
will  not  be  contended  for  a  moment  tbat  un- 
der this  language  the  legislature  could  dele- 
gate to  a  board  of  county  commisstoners  the 
power  to  prescribe  tbe  duties  of  a  state's  at- 
torney, and  yet  tbe  words  are  so  connected 
that  they  will  not  admit  of  a  construction  tliat 
places  the  leglslatiu:e  in  one  relation  to  tbe 
duties  of  coimty  officers  and  another  relation 
to  their  compensation.  One  phrase  covers 
both,  and  (xie  intention  covers  both,  unless  tbe 
constitutional  convention  was  guilty  of  jug- 
gling with  words.  Tbe  propriety  of  having 
duty  and  compensation  prescribed  by  one  and 
the  same  authority  is  too  evident  to  require 
mention.  In  Dougherty  v.  Austin,  04  Cal. 
601,  28  Pac.  834,  and  29  Pac.  1092,  tbe  court 
I  bad  under  consideration  the  corresponding 
provision  in  the  California  constitution.  Tbat 
provision  is  perhaps  somewhat  clearer  as  to 
the  intention  of  tbe  constitutional  convention 
than  ours.  It  provides  tbat  the  legislature 
"shall  regulate  tbe  compensation  of  all  such 
officers  in  proportion  to  their  duties  and  for 
that  purpose  may  classify  the  counties  by 
population."  There  tbe  legislature  Is  required 
to  regulate  compensation  in  proportion  to 
duty.  Here  it  is  requb-ed  to  prescribe  tbe 
duties  and  tbe  compensation  clearly,  with  tbe 
thought  tbat  tbe  latter  would  be  commensu- 
rate with  the  former.     We  thinly  tbe  two  pro- 
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visions  should  recelre  the  same  constrnctlon. 
The  Oallfomla  conrt  held  that  a  statute  dele- 
gatlngr  to  the  board  of  connty  commissioners 
power  to  Increase  the  pay  ot  a  connty  officer 
under  certain  circumstances  was  void,  being  in 
contravention  of  their  constitutional  provision, 
and  the  dissent  of  Judges  McFarland  and 
Patterson  was  as  to  the  effect  of  the  statute. 
The  Judges  were  unanimous,  as  we  gather,  in 
holding  that  the  legislature  could  not  delegate 
the  power  to  fix  compensation,  and  this  hold- 
tag  was  affirmed  In  People  v.  Johnson  (Cal.) 
31  Pac.  611.  Under  these  authorities,  as  well 
aa  under  the  wording  of  our  constitution,  we 
hold  that  chapter  55,  Laws  1890,  which  em- 
powered boards  of  county  commissioners  to 
fix  the  salaries  of  state's  attorneys,  was  a  vio- 
lation of  section  173  of  our  constitution,  and 
void. 

But  thore  is  yet  another  point  In  the  case. 
The  respondent  contends  thaA,  if  said  chap- 
ter 56  be  unconstitutional,  the  law  existing 
prior  to  statehood,  which  empowered  county 
rommlsslonen  to  fix  the  compensation  of 
state's  attorneys,  remains  in  force  until  such 
time  as  the  legislature  shall  act  under  the 
constitutional  provision,  and  fix  such  com- 
pensation by  legislative  enactment;  that  sec- 
tion 2,  of  the  schedule  of  the  constitution,  which 
says  "all  laws  now  in  force  In  the  territory  of 
Dakota,  which  are  not  repugnant  to  this  con- 
stitution, shall  remain  In  force  until  they  ex- 
pire by  their  own  limitations  or  be  altered  or 
repealed,"  continued  the  prior  law  (the  validi- 
ty of  which  Is  not  questioned)  in  force;  that 
the  limitation  contained  in  section  173  of  the 
constitution  was  prospective  only;  that  while 
the  legislature  could  not  thereafter  delegate 
to  boards  of  coimty  commissioners  the  power 
to  fix  compensation,  yet  the  limltartJon,  stand- 
ing alone,  was  powerless  to  repeal  an  existing 
power  legally  resting  with  such  board.  And 
the  further  point  is  urged  that,  if  the  consti- 
tutional limitation  repealed  the  former  law, 
then  the  office  of  state's  attorney  was  left 
without  ^y  salary  attached  whatever,  and  In 
either  view  the  action  of  the  trial  court  must 
be  affirmed.  To  this  contention  the  appellant 
responds  that  the  prior  law  which  empowered 
the  board  of  county  commlsoioners  to  fix  the 
oalary  of  state's  attorney  was  repugnant  to 
the  constitutional  limitation  which  required 
the  legislature  to  fix  such  compensation,  and 
was,  by  the  adoption  of  the  constitution,  to 
that  extent  repealed,  and  that  thereafter 
boards  of  county  commlasioners  could  not  act 
under  the  former  law,  but  that  any  legal  ac- 
tion already  taken  would  stand  and  govern 
the  question  of  compensation  until  such  time 
as  the  legislature  acted  under  the  provision  of 
the  constitution,  and,  the  board  having  al- 
ready fixed  the  salary  at  $800  per  annum,  he 
is  entitled  to  receive  that  sum.  The  decisions 
are  not  entirely  imlform,  but,  under  the  de- 
cided preponderance  of  authority  as  well  as 
npon  principle,  we  are  of  opinion  that  appel- 
lant's contention  cannot  be  sustained,  legis- 
lative power  is  plmaiy.    Our  oonstltutlanal 


provision  under  discussion  is,  as  we  have  aald, 
a  limitation  npon  that  power.  A  constltn- 
tlonal  limitation  from  its  very  nature  Is,  and 
must  be,  prospective,  and  not  retroacttve.  It 
does  not  render  unlawful  that  whicb  bad 
theretofore  been  lawfully  done,  and  whether 
or  not  it  repeals  a  former  valid  staitute  that 
could  not  be  subsequently  enacted,  where 
such  repeal  results  by  implication,  depends 
largely  upon  whether  or  not  it  furnishes  any 
instrumentality  to  replace  the  former  law.  If 
It  simply  provides  for  subsequent  legislation 
which  shall,  when  enacted,  furnish  the  In- 
strumentality to  replace  the  former  law,  then 
such  preceding  law  Is  not  repealed  until  the 
subsequent  legislation  Is  enacted.  In  State 
V.  Swan,  1  N.  D.  6,  44  N.  W.  492,  we  held  that 
the  prohibition  article  in  our  constitution 
which  prohibited  the  sale  of  Intoxicating  liq- 
uors within  the  state,  but  fixed  no  provisions 
or  penalties  by  which  the  prohibition  could 
be  enforced,  and  declared  that  "the  legis- 
lative assembly  shall  by  law  prescribe  regnlH- 
tlons  for  the  enforcement  of  the  provisions 
of  this  article,  and  shall  thereby  provide  suit- 
able penalties  for  the  violation  thereof,"  did 
not  of  Itself  repeal  the  pre-exiatlng  license  law, 
and  that  a  party  who  sold  intoxicating  liq- 
uor in  the  state  without  a  license,  after  the 
adoption  of  the  constitution,  but  before  the 
legislature  had  taken  any  action  as  required 
by  the  prohibition  article,  might  be  punished 
under  the  pre-existing  license  law.  That 
bedding  necessarily  covered  the  proposition 
that  during  such  Interval  a  license  to  sell 
Intoxicating  liquor  might  be  Issued  under  the 
former  law.  We  held  that  the  existing  law 
was  not  repealed  by  the  adoption  of  the  pro- 
hibition article,  and  not  being  repealed.  It 
remained  In  force  for  all  purposes.  The  prin- 
ciples there  announced  and  the  authorities 
cited  fully  cover  this  case.  In  Cutting  v.  Tay- 
lor (S.  D.)  51  N.  W.  949,  the  learned  court 
uses  this  language:  "All  legislation  under  the 
constitution  must  be  tested  by  its  provision, 
but  a  law  valid  when  passed,  and  regularly 
enacted  as  there  required,  is  not  necessarily 
abrogated  or  repealed  by  a  subsequent  con- 
stitutional provision  requiring  the  pursuance 
of  other  or  different  methods  or  forms  of  leg- 
islation than  those  which  were  adequate  when 
such  law  was  passed,  as  that  would  be  to 
make  such  constitutional  requirement  retro- 
active." People  V.  Coimty  Gom'rs  of  Grand 
Co.,  6  Colo.  202,  was  a  case  where,  upon  the 
point  under  discussion,  the  court,  npon  a  re- 
hearing, reversed  its  former  decision,  and  In 
the  opinion  the  following  language  is  uaed: 
"The  law  of  the  case  is  in  t&yor  of  the  con- 
sMtutionality  of  the  statute.  Similar  provi- 
sions had,  long  prior  to  the  adoption  of  our 
constitution,  existed  in  the  constitutions  ot 
many  of  the  states,  and  had  been  construed 
as  wholly  prospective,  and  as  only  Intended  to 
atrect  future  legislation.  At  first  this  doctrine 
met  with  opposition,  as  being  unsound  In  prin- 
ciple, and  it  was  announced  by  divided  courts, 
tmt  later  It  received  a  unanimity  of  opinion. 
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which  gare  to  it  the  force  of  a  settled  rale  of 
ooDstmctloii.  It  was  held  that  they  were  not 
Intended  to  annul  or  affect  existing  lawa  of 
the  character  prohibited.  The  clause  oonttnu- 
Ing  In  force  lawa  not  inconslstoit  with  the 
constitution  was  held  not  to  abrogate  laws 
which,  if  subsequently  enacted,  would  be 
clearly  inconsistent  and  unconstitutional." 
See,  also.  People  t.  District  Court  of  Pllkln 
Co.,  11  Cola  147,  17  Pac.  298;  WUUams  v. 
Mayor,  etc.,  2  Mich.  560;  Goldman  ▼.  Clark, 
1  Ner.  610;  Lehigh  Iron  Co.  t.  Upper  Ma- 
enmgle  Tp.,  81  Pa.  9t  482;  Indiana  Co.  r. 
Agricultural  Soc.,  85  Pa.  8t  357;  People  t. 
Bradley,  60  111.  380;  State  t.  Trustees  of 
Union  Tp.,  8  Ohio  St  394;  AUbyer  v.  State, 
10  Ohio  St  589;  State  t.  Barbee,  8  Ind.  258; 
State  T.  Macon  County  Court,  41  Mo.  4R3. 
We  hold  that  our  constitutional  proylslon 
which  required  the  legislature  to  prescribe  the 
compensation  of  state's  attom^s  did  not  In 
itself  repeal  the  pre-existing  law  wbldi  gave 
that  authority  to  boards  of  county  commls- 
Bloners,  and  that  such  IxMrds  may  continue  to 
exercise  such  power  until  the  leglslatin-e  by 
law  fixes  such  compensation.  It  Is  true  that 
In  the  resolution  adopted  by  the  board  of 
conunlasloners  of  the  respondent  county  In  Ju- 
ly, 1892,  wherein  they  fixed  the  salary  of 
state's  attorney  at  9600  per  annum,  the  board 
bases  it  right  so  to  do  upon  chapter  66,  Laws 
1880,  but  the  fact  tihat  they  mistook  the 
Bonrce  of  their  authority  will  not  affect  their 
action  so  long  as  their  authority  in  fact  ex- 
isted. The  Judgment  of  the  district  court  is 
affirmed.   All  concur. 


SARGENT  T.  KINDRED. 

(Supreme  Ooort  of  North  Dakota.     March  18, 
1895.) 

RSMOTAI.  TO  FkDEBAL    CoURT    ON    AdHISSIOX    OF 

Stats— Application — Openino  Dbvault. 

1.  Where  a  request  was  filed  under  the  proTl- 
■ioDS  of  the  enabling  act  under  whidi  North  Da- 
kota became  a  state,  for  the  tTsnafer  of  a  case 
pending  when  the  statehood  was  acquired  from 
the  state  to  the  federal  court  and  which  case  was 
fo  transferable  under  the  proTisiona  of  the  act 
proTided  the  request  was  made  at  the  proper  time, 
bat  when  the  record  of  the  state  court  showed 
that  oa  two  different  occasions  after  statehood, 
the  futj  filing  the  request  liad  submitted  matters 
for  the  dedaion  of  the  state  court,  and  such  mat- 
ters had  been  decided  by  the  state  court  prior  to 
the  tfane  of  filing  such  request  and  when  tne  state 
ronrt  denied  such  request,  hdd,  that  filing  the  re- 
quest did  not  under  the  drcumstances,  oust  the 
state  court  of  Jurisdiction,  or  deprive  It  of  the 
power  to  proceed  to  hearing  and  judgment  in  the 
case.     Per  Corliss  and  Bartholomew,  JJ. 

2.  To  warrant  a  court  In  setting  aside  a  judg- 
ment imder  the  provisions  of  section  4939,  Comp. 
Laws,  on  the  ground  of  mistake,  such  mistake 
must  consist  in  something  having  been  done  in 
the  case,  either  by  the  court  or  the  party,  that 
was  not  intended  to  t)e  done.  Per  Bartholo- 
mew, J. 

3.  TTpon  an  application  to  the  court  to  set 
aside  a  Judgment  for  any  of  the  causes  specified  in 
•aid  section,  the  leoord  upon  which  the  applica- 
tion is  heard  must  present  facta  whicli  bring  the 


case  within  the  terms  of  the  statute,  or  the  ai 
plicatioa  must  be  denied.     Per  Bartholomew, 


:i 


4.  On  motion  by  defendant  to  be  relieved 
from  a  judgment  entered  against  him  because  of 
bia  default  he  must  present  an  affidavit  of  merits 
as  well  as  a  verified  answer,  or  Us  motion  must 
be  denied.  Per  Corliss,  J. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Cass  coimty; 
WlUlam  B.  McConnell,  Judge. 

Action  by  Homer  E.  Sargent  against  Charles 
F.  Kindred.  From  orders  setting  aside  a 
Judgment  for  plaintiff,  and  refusing,  In  a  sup- 
plemental proceeding,  to  vacate  said  order, 
plaintiff  apiieals.     Revosed. 

Ball  &  Watson,  for  appellant  Newman, 
Spalding  &  Phelps,  for  respondent 

BARTHOLOMEW,  J.  There  are  two  ap- 
peals submitted  In  this  case.  The  first  Is  from 
an  order  setting  aside  a  Judgment  In  plaintiff's 
favor,  and  the  second  is  from  an  order  refus- 
ing, upon  a  supplemental  showing,  to  vacate 
the  first  order.  These  orders  In  turn  Involve 
two  cases  between  the  same  parties  which 
were  in  the  same  condition,  and  by  stipulation 
the  appeals  In  one  case  shall  l>e  held  to  cover 
both.  We  shall  speak  of  but  one  case  in  this 
opinion. 

In  the  order  setting  aside  tbe  Judgment  it  is 
recited,  inter  alia,  that  "at  the  time  of  the  trial 
of  said  action  the  same  tiad  been  removed  to 
the  circuit  court  of  the  United  States,  and  this 
court  had  no  Jurisdiction  to  try  and  determine 
the  same."  This  point  is  urged  in  this  court. 
The  al)ove  recital  seems  to  contradict  the  rec- 
ord. The  record  shows  tliat  a  request  was 
filed  by  the  defendant,  under  the  provisiona  of 
the  enabling  act  under  which  this  state  was 
admitted  into  the  Union,  for  such  a  transfer 
of  the  case,  and  that  ttie  request  was  denied. 
Furthermore,  no  such  claim  Is  made  In  the 
application  to  set  aside  the  Judgment  and  It 
Is  not  clear  that  point  Is  In  the  case.  But  In 
no  event  Is  It  well  taken.  The  action  was 
commenced  In  1887,  In  the  district  court  of 
Cass  county.  In  the  late  territory  of  Dakota. 
There  was  diverse  citizenship,  the  defendant 
not  being  a  resident  of  such  territory,  and  had 
North  Dakota  been  a  state  at  that  time  the 
action  could  have  property  lieen  transferred  to 
the  United  States  circuit  court.  Under  the 
terms  of  the  enabling  act,  after  North  Dakota 
became  a  state,  cases  in  that  condition  might 
upon  request  filed,  t>e  transferred  to  the  proper 
federal  circuit  court  But  It  has  frequentiy 
l>een  held,  under  such  circumstances,  that  any 
action  In  the  case  after  statehood  by  which 
a  party  submits  himself  to  the  Jurisdiction  of 
the  state  court  and  the  state  court  acts  there- 
on, precludes  such  party  from  subsequentiy  re- 
moving the  case  to  the  federal  court  Gull 
River  Lumber  Co.  v.  School  Dlst  No.  39,  1  N. 
D.  408,  48  N.  W.  340;  Wing  v.  BaUroad  Co. 
(8.  D.)  47  N.  W.  530;  Ames  v.  Railroad  Co., 
4  Dill.  257,  Fed.  Cas.  Na  824;  Gaffney  v. 
Gillette,  4  Dill.  264,  Fed.  Gas.  No.  6,168;  Oarr 
V.  Fife,  44  Fed.  713;  Murray  v.  Mining  Co., 
46  Fed.  387.  The  state  court,  as  tbe  successor 
of  the  territorial  court,  acquired  Jurisdiction  of 
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tbia  case  in  November,  18S0,  anbject  to  be  di- 
vested as  In  tbe  enabling  act  specified.  In 
June,  1890,  the  defendant  moved  upon  affida- 
vits for  a  continuance  of  tbe  case,  and  sncb 
motion  was  granted.  At  tlie  December  term, 
1890,  tbis  was  repeated,  and  tbe  motion  denied. 
Thereupon  tbe  request  to  transfer  to  tbe  fed- 
eral circuit  court  was  filed  and  denied.  If 
tbe  rigbt  to  tbe  transfer  depended  upon  tbe 
decision  of  any  question  of  fact,  such  as  tbe 
question  of  diverse  citizenship  or  tbe  like,  tbe 
filing  of  the  application  at  once  divested  the 
state  court  of  all  Jurisdiction  to  determine  tliat 
question,  and  consequently  of  all  jurisdiction 
of  tbe  case.  Miller  v.  Suude,  1  N.  D.  1,  44 
N.  W.  301,  and  case  there  cited.  But  tbe 
court  was  Ixiund  to  take  notice  of  its  own 
records,  and  those  records  showed  conclusively 
that  tbe  defendant  had  waived  his  right  to 
have  tbe  case  transferred.  It  was  as  if  a 
party  should  file  a  petition  for  removal  on  tbe 
groimd  of  diverse  citizenship,  and  at  tbe  same 
time  admit  upon  tbe  record  that  no  diverse 
dtlzensliip  existed.  With  the  admission  of  the 
nonexistence  of  tbe  only  fact  that  could  give 
the  federal  court  Jurisdiction  standing  upon  tbe 
record,  tbe  state  court  could  not  be  ousted  of 
Jurisdiction,  as  Jurisdiction  must  rest  some- 
where. The  order  setting  aside  the  Judgment 
cannot  be  sustained  upon  the  ground  tliat  tbe 
case  tiad  been  transferred  to  the  federal  court 
The  application  to  set  aside  the  Judgment 
was  brought  under  section  4039,  Comp.  Laws, 
In  which  it  is  provided  that  the  court  "may 
also  in  its  discretion  and  upon  such  terms  as 
may  be  Just  at  any  time  within  one  year  after 
notice  thereof,  relieve  a  pai-ty  from  a  Judg- 
mmt,  order  or  other  proceeding  taken  against 
him  tlu-ough  bis  mistake,  inadvertence,  sur- 
prise or  excusable  neglect,"  etc.  As  has  been 
stated,  tbe  action  was  commenced  in  1887,  in 
tbe  district  court  for  Cass  county,  in  which 
two  regular  terms  of  court  were  held  each 
year.  Tbe  case  was  continued  from  term  to 
term,  always,  as  the  record  shows,  at  tbe  re- 
quest of  the  defendant  except  in  one  instance. 
Plaintiff  claimed  in  his  complaint  about  $11,- 
000,  and  defendant  set  up  a  counterclaim 
amounting  to  about  $30,000.  The  amounts  in-, 
volved  were  such  that  the  case  was  not  likely 
to  be  forgotten  or  neglected.  Tbe  interests  of 
the  defendant  were  in  the  bands  of  one  of 
tbe  most  experienced  and  careful  attorneys  at 
this  bar.  At  the  June,  1890,  term  of  the  court, 
the  case  was  continued,  on  defendant's  mo- 
tion, based  upon  affidavits  showing  the  ab- 
sence of  a  material  witness,  the  court  then  stat- 
ing that  the  case  should  stand  for  trial  at  the 
December  term,  and  no  further  continuance 
would  Xte  granted,  except  for  extraordinary 
cause.  When  the  case  was  reached  for  trial 
oa  Deceml)er  G,  1890,  the  attorney  for  the  de- 
fendant moved  for  a  further  continuance,  and, 
we  gather  from  the  record,  based  bis  motion 
upon  an  affidavit  of  tbe  defendant  Tbe  na- 
ture of  that  affidavit  is  not  disclosed,  but  no 
claim  whatever  is  made  that  it  was  based  up- 
oa  tbe  sickness  of  defendant's  son  hereinafter 


mentioned.  Tbe  application-  was  denied.  Im- 
mediately following  this  the  request  for  tba 
transfer  was  made  and  denied,  and  thereupon 
the  attorney  for  tbe  defendant  announced  tliat 
be  was  under  instructions  from  bis  client  to 
first,  apply  for  another  continuance,  and,  tell- 
ing in  that  to  apply  for  the  removal  of  tbe 
case,  and  pay  no  further  attention  to  the  caae 
In  that  court  and  then  left  tbe  court  room. 
Tbe  case  having  been  called  for  trial,  tbe  at- 
torney for  tbe  plaintiff  then  waived  a  Jury, 
and  introduced  bis  proofs  to  the  court  and 
the  court  at  once  entered  an  order  for  Judg- 
ment and  tbe  record  recites  that  tbere  was  no 
appea'rance  for  defendant 

No  further  action  seems  to  liave  been  taken 
in  tbe  case  until  about  November  1,  1891, 
when  plaintiff  caused  a  transcript  of  tbe  case 
to  be  filed  in  tbe  proper  federal  court,  and  at 
once  moved  to  remand.  Tbe  same  attorney 
who  bad  represented  the  defendant  in  tbe 
state  court  appeared  for  him  in  tbe  federal 
court  and  opposed  the  motion  to  r«nand. 
Tbe  motion  was  not  finally  decided  until 
March  2,  1892  (49  Fed.  485),  when  the  case 
was  remanded.  About  that  time  counsel  for 
plaintiff  for  the  first  time  discovered  tb&t  no 
formal  Judgment  had  ever  t>een  entered  on 
tbe  order  for  Judgment  made  December  9, 
1890.  Thereupon  he  procured  an  order  for 
tbe  entry  of  Judgment  nunc  pro  tunc  as  of  De- 
cembw  6,  1800,  and  such  Judgment  was  en- 
tered March  16,  1892,  and  on  tbe  following 
day  notice  thereof,  and  of  tbe  taxation  of 
costs,  was  served  upon  tbe  defendant's  at- 
torney. On  October  16,  1893,  tbe  defendant 
applied  to  the  court  to  have  such  Judgment 
set  aside  and  vacated.  Tbe  application  was 
by  sworn  petition,  wherein  defendant  declares 
he  has  a  good  defense  as  shown  by  his  an- 
swer, that  be  is  a  resident  of  the  state  of 
Pennsylvania,  and  then  proceeds:  "That  on 
or  about  the  6th  day  of  November,  1890, 
Charles  O.  Kindred,  tbe  son  of  your  petition- 
er, was  taken  suddenly  and  seriously  lU  with 
typhoid  fever,  and  was  confined  to  bis  bed  by 
said  illness  until  said  illness  was  terminated 
by  bis  death,  which  event  took  place  on  De- 
cember 8,  1890,  two  days  subsequent  to  tbe 
day  fixed  for  tbe  trial  of  the  above  cause. 
That  during  the  Illness  of  his  son  your  peti- 
tioner was  unable  to  leave  bis  bedside  for  any 
length  of  time,  and  was  unable  and  totally 
unfit,  mentally  and  physically,  to  attend  to 
any  business  whatsoever.  That  your  peti- 
tioner, believing  his  son  would  not  be  well 
enough  to  penult  blm  to  be  present  on  the  day 
fixed  for  tbe  hearing  of  said  cause,  and  that 
be  would  not  be  able  to  subpoena  his  wit- 
nesses and  prepare  himself  in  time  for  the 
trial  of  said  cause,  mulled  a  letter  to  his 
counsel  at  Fargo,  stating  bis  inability  to  i>e 
present,  and  tbe  reasons  therefor,  and,  not 
hearing  from  them,  presumed  the  hearing 
thereof  Iiad  been  postponed.  That  your  peti- 
tioner was  not  aware  of  tbe  fact  that  sold 
hearing  bad  takoi  place  during  bis  enforced 
absence,  or  that  Judgment  bad  been  entered 
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against  him,  nntll  about  December  1,  1802, 
wben  be  tmmedlatdy  sent  his  attorney  from 
Philadelphia  to  ascertain  the  reason  why 
Judgment  had  been  entered  against  him  dur- 
ing blB  unavoidable  and  excusable  absence, 
to  effect  an  amicable  adjustment  of  the  mat- 
ter, and  have  said  Judgment  i%moved.  That 
negotiations  looking  to  an  amicable  settlement 
were  entered  Into  between  the  plaintiff  and 
your  petitioner,  through  their  respective  coun- 
sel, and  remained  pending  for  a  long  time, 
but  finally  terminated  without  any  satisfac- 
tory arrangement  for  settlement  being  made 
between  them.  That  since  said  negotiations 
were  discontinued  the  plaintiff  has  obtained  a 
certified  copy  of  the  record  of  said  Judg- 
ment, and  has  brought  suit  thereon  in  the  cir- 
cuit court  of  the  United  States  for  the  Eastern 
district  of  Pennsyivania,  for  the  purpose  of 
enforcing  the  payment  of  said  Judgment  in 
the  dty  and  connty  of  Philadelphia,  the  pres- 
ent residence  of  yonr  petitioner,  which  suit 
Is  now  pending  and  undetermined.  That  al- 
though the  hearing  in  this  cause  was  fixed 
for  December  6,  1890,  yonr  petitioner  liad  a 
right  to,  and  did,  presume  that  no  Judgment 
would  be  entered  without  notice,  and  without 
giving  him  an  opportunity  to  present  his  de- 
fense; and  the  altering  of  said  Judgment 
nunc  pro  tunc  an  March  16,  1882.  after  a 
lapse  of  very  nearly  a  year  and  a  half  from 
the  time  of  hearing,  without  notice  of  any 
kind  or  character  being  given  to  him,  either 
that  said  Judgment  would  be  or  bad  been  en- 
tered against  him,  tended  to  mislead  and  de- 
ceive him,  and  did  mislead  and  deceive  him. 
and  deprived  him  of  the  opportunity  of  op- 
posing the  entering  of  said  Judgment,  or, 
when  entered,  of  appealing  to  the  discretion 
of  your  honorable  court,  under  the  circum- 
stances of  the  case,  to  open  said  Judgment 
and  permit  him  to  present  bis  defense.  Your 
petitioner  avers  that  be  will  be  able,  if  grant- 
ed the  opportunity  by  your  honorable  court, 
to  fully  establish  by  competent  testimony  the 
facts  set  forth  in  his  answer;  and  he  further 
avers  that  except  for  the  long  and  fatal  ill- 
ness of  his  sou  he  would  have  presented  him- 
self with  his  witnesses  before  your  honorable 
court  on  December  6, 1890,  the  last  date  fixed 
for  the  hearing  of  said  cause,  fully  prepared 
to  sustain  all  the  allegations  contained  In  his 
answer  In  the  said  cause;  and  he  respectfully 
submits  that  said  answer  sets  up  a  full,  com- 
plete, and  conclusive  defense  to  the  whole  of 
the  plaintiff's  claim."  We  have  set  out  in  full 
all  material  averments  in  said  application. 
It  was  supported  and  opposed  by  afildavlts. 
The  order  of  the  court  setting  aside  the  Judg- 
ment, after  reciting  the  record  upon  which 
the  application  was  heard,  and  that  the  court 
was  without  Jurisdiction  at  the  time  the  order 
for  Judgment  was  entered,  as  hereinbefore 
noticed,  proceeds:  "And  It  further  appearing 
that  the  said  defendant  had  no  notice  or 
knowledge  of  said  Judgment  herein  entered 
until  on  or  about  the  1st  day  of  December, 
1802,  and  that  the  answer  of  said  defendant 


states  a  good  defense  upon  the  merits  of  said 
action,  and  that  the  defendant  was  surprised 
and  misled  by  the  entry  of  said  Judgment  on 
the  IStb  day  of  March,  1892,  said  cause  hav- 
ing been  tried  in  the  December,  1890,  term  of 
said  court,  and  the  court  having  heard  the 
arguments  of  counsel  herein,"  etc.  We  quote 
this  to  show  the  precise  ground  upon  which 
the  court  baaed  the  relief  that  It  gave,  and 
that  such  court  did  not  find  as  a  matter  of 
fact  that  defendant's  failure  to  appear  and 
contest  the  case  in  December,  1890,  was  due 
to  the  sickness  of  bis  son,  or  that  there  was 
any  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect  upon  the  part  of  the  defend- 
ant in  the  conduct  of  said  cause  at,  or  prior 
to,  the  time  of  the  entry  of  the  order  for  Judg- 
ment But  the  fact  that  the  trial  conrt  may 
have  based  the  relief  granted  upon  improper 
grounds  would  not  warrant  a  reversal,  pro- 
vided, upon  the  whole  record,  the  defendant 
was  entitled  to  the  relief  which  he  received; 
and  we  shall  therefore  review  the  applicatioD 
briefly. 

We  first  notice  the  allegations  pertaining 
to  the  sickness  of  defendant's  son.  The 
facta  as  stated  are  no  doubt  true,  and  had 
these  facts  been  brought  to  the  attention 
of  the  court  In  any  proper  manner  on  De- 
cember e,  1890,  the  cause  would  certainly 
have  been  continued.  But  did  the  sickness 
of  the  defendant's  son  in  any  manner  in- 
fluence him  in  bis  conduct  of  the  case?  It 
Is  true  that  the  petition  states  that  but  for 
such  sickness  defendant  would  have  been 
present  with  bis  witnesses  on  December 
6,  1890.  But  this  petition  was  verified  three 
years  later.  In  the  Interim  many  facts 
would  escape  the  memory.  The  recollec- 
tion of  the  melancholy  fticts  of  the  sick- 
ness and  death  of  a  son  would  remain 
vivid  with  the  defendant  while  contempo- 
raneous facts  would  be  forgotten.  There 
are  certain  undisputed  facts  in  this  case, 
of  a  character  so  easily  disputed,  if  not 
true,  that,  in  the  absence  of  all  contradic- 
tions, we  must  regard  them  as  true,  which 
make  it  certain  that  the  conduct  of  the 
case  was  not  Influenced  by  the  sickness 
of  defendant's  son.  Wben  the  case  was 
reached  for  trial,  the  attorney  for  defend- 
ant moved  on  affidavit  of  defendant  and 
upon  undisclosed  grounds  for  further  contin- 
uance, which  being  denied,  be  filed  a  re- 
quest for  a  transfer  to  the  federal  court, 
and  when  that  was  denied  he  stated  in  open 
court  that  he  was  Instructed  by  bis  client 
to  take  the  .course  he  had  taken  and  then 
give  the  case  no  further  attention  In  that 
court  This  shows  conclusively  that  de- 
fendant had  determined,  for  reasons  Irre- 
spective of  the  sickness  of  his  son,  not  to  be 
present  at  the  December,  1890,  term  when 
said  case  was  set  for  trial;  and,  as  we 
have  stated,  these  facts  are  not  questioned 
by  affidavit  nor  was  any  attempt  made  to 
avoid  their  force  in  argument.  We  can- 
not, therefore,  nor  could  the  trial  court,  prop- 
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erly  consldn  the  fact  of  the  sickneM  of  de- 
fendant's son.  SB  tbat  fact  bad  no  bearing 
upon  tbe  conduct  of  the  case.  We  are  left 
wltb  tbls  state  of  facts:  Tbe  case  is  stand- 
ing on  call  for  trial.  Tbe  attorney  for  tbe 
defendant  leaves  the  court  room,  with  tbe 
statement  that  he  Is  Instructed  to  pay  no 
further  attention  to  the  case  in  that  court. 
Thereupon  plaintiff  proceeds  wltb  his  proofs 
and  obtains  an  order  for  Judgment.  Fifteen 
months  thereafter  he  has  judgment  entered 
nunc  pro  tunc,  and  at  once  serres  notice 
of  the  entry  of  Judgment  and  of  the  retax- 
atlon  of  costs  upon  defendant's  attorney. 
More  than  a  year  and  a  half  thereafter,  an 
application  is  made  to  set  the  Judgment 
aside  on  the  ground  of  mistake.  Inadvert- 
ence, surprise,  or  excusable  neglect,  with 
an  allegation  that  no  actual  notice  of  tbe 
Judgment  was  had  until  about  10  months 
before  the  making  tbe  application.  It  is 
urged  upon  us  that  the  application  was  not 
within  the  statutory  limitation;  that  no- 
tice of  the  entry  of  Judgment  to  the  attor- 
ney was  notice  to  the  defendant,  and  more 
than  a  year  bad  expired  after  notice  before 
application  for  relief  was  made;  and  tliat, 
in  any  event,  the  lapse  of  10  months  after 
notice  was  brought  to  defendant  personally, 
and  before  application,  wus,  under  the  cli^ 
cumstances  of  this  case,  such  laches  on  the 
part  of  defendant  ttiat  be  ought  not  to  be 
relieved.  I  find  It  imnecessaiy  to  discuss 
these  Interesting  questions,  as  I  do  not  think 
the  facts  entitle  defendant  to  any  relief. 
There  was  no  claim  of  any  mistake  of  fact, 
or  that  anything  was  done,  either  by  the 
defendant  or  the  court,  that  was  not  intend- 
ed to  be  done;  and  it  is  only  in  such  cases 
that  relief  can  be  granted  on  the  ground 
of  mistake.  1  Black,  Judgm.  |  835,  and  cas- 
es cited.  There  was  no  Inadvertence.  The 
course  the  defendant  pursued  he  pursued 
adviaedly.  There  was  no  neglect  Defend- 
ant did  all  that  he  intended  to  do.  Where 
a  case  is  on  call  for  trial  and  tbe  defendant 
voluntarily  withdraws,  he  cannot  afterwards 
be  beard  to  say  that  the  Judgment  was  a  sur- 
prise to  liim.  True,  he  says  that,  because  Judg- 
ment was  not  entcrod  at  the  time  fixed  for 
bearing,  therefore  he  had  a  right  to  presume, 
and  did  presume,  that  no  Judgement  would 
be  entered  against  him  without  notice,  and 
that  the  entry  of  the  Judgment  nunc  pro 
tunc  without  notice  misled  and  deceived 
him,  and  deprived  him  of  the  right  to  op- 
pose the  entry  of  Judgment.  But  the  entry 
of  Judgment  after  the  order  of  Deconber 
6,  1890,— and  the  lower  court  senns  to  have 
found  such  to  be  tbe  fact,— was  a  duty  that 
devolved  upon  the  clerk.  Gould  v.  Elevator 
Co.,  8  N.  D.  102,  54  N.  W.  316.  No  further 
action  of  the  court  would  have  been  re- 
quired but  for  the  failure  rt  tbe  clerk  to 
perform  tliat  duty.  It  was  too  late  to  urge 
anything  against  the  entry  of  Judgment 
Tbe  order  for  tbat  bad  already  been  made. 
The  only  matter  tbat  aubsequently   came 


before  the  court  was  the  propriety  of  di- 
recting tbat  Judgment  to  be  entered  nunc 
pro  tunc,  and  the  order  in  that  respect  is 
not  assailed.  There  is  nothing  in  tbat  con- 
nection entitling  defendant  to  any  relief. 
To  us  it  seems  too  clear  for  argument  tbat 
defendant  voliftitarlly  abandoned  his  case 
in  the  state  court  because  he  believed  tbat 
Jurisdiction  had  been  transfened  to  the 
federal  court  Then,  instead  of  taking  the 
proper  steps  to  give  himself  a  standing  In 
that  court  he  waited  until  the  other  party, 
in  order  to  dear  the  record  of  all  donbt 
and  nearly  a  year  thereafter,  took  a  tran- 
script into  the  federal  court  and  moved  to 
remand  the  case.  That  motion  tbe  defend- 
ant vigorously  opposed,  but  it  was  ruled 
against  him.  He  now  seeks  by  tbia  appli- 
cation to  be  relieved  from  the  conseqnences 
of  Ills  own  deliberate  and  voluntary  acta 
We  know  of  no  statute  or  legal  principle 
that  entitles  bim  to  r^ef,  and  Us  i^tpUca- 
tlon  should  have  been  denied;  and,  since 
tbe  order  vacating  the  Judgment  was  wrong. 
It  necessarily  follows  that  the  ord«'  reus- 
ing to  set  aside  such  Improper  order  was 
also  wrong.  On  each  appeal  tbe  order  ap- 
pealed from  is  reversed. 

WALLIN,  C.  J.,  having  been  of  counsel, 
did  not  sit  at  tbe  bearing  of  this  case^  or 
take  any  part  in  the  decision. 

CORLISS,  J.  I  am  unable  to  concur  in  the 
views  of  my  associate,  but  I  reach  tbe  same 
conclusion  on  a  different  line  of  argument 
The  defendant  was,  on  the  motion,  asking  a 
favor  of  the  trial  court;  but  be  failed  to 
present  any  afSdavit  of  merits  on  tbe  mo- 
tion. This  would  clearly  be  fatal  to  his 
claim  for  relief,  had  there  been  no  verified 
answer  in  the  case  (Grauthler  v.  Rusicka,  3 
N.  D.  1,  63  N.  W.  80),  and  I  do  not  think 
that  tbe  fact  that  be  had  already  served  a 
verified  answer  excused  him  from  making 
such  an  affidavit  To  require  it  imposes  no 
great  burden  on  a  man  who  honestly  be- 
lieves that  on  the  whole  case  he  has  a  m«1- 
torions  defense.  Such  affidavit  is  short  and 
easily  drawn,  and  its  averments  cannot  for 
the  purposes  of  the  motion  be  denied.  They 
must  t>e  taken  to  be  true.  Freem.  Judgm. 
i  100;  Worth  v.  Wetmore  (Iowa)  64  N.  W. 
56,  If  a  Judgment  is  not  unjust  a  court 
will  never  relieve  a  party  from  It  If  the 
court  rendering  It  had  Jurisdiction.  When 
the  suitor  is  forced  to  ask  a  favor  of  the 
court,  he  must  make  out  a  strong  case  of 
Injustice.  It  is  not  sufficient  to  show  tbat 
his  default  was  taken.  It  is  not  e^eo 
enough  for  him  to  be  able  to  swear  to  an 
answer  setting  forth  a  defense.  The  aver- 
ments of  the  answer  may  all  be  true,  and 
yet  there  may  exist  facts,  to  the  knowledge 
of  the  defendant  which  entirely  destroy 
the  force  of  the  defense.  He  may  know  of 
matters  in  avoidance  of  such  defense.  In 
such  a  case    be    should    not    be    relieved 
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from   the  Judgment,   for  the  judgment  Is 
jnst.    When   he  prays  tor  such   relief   he 
should  satisfy  the  court  hy  his  oath  that 
such  condition  does  net  exist,— that  he  not 
only  has  a  defense,  but  that  he  knows  of 
no  matter  which  will  render  that  defense 
nugatory.    It  is  for  this  reason  that  courts 
hold  that  an  afBdavit  of  merits  is  insuffi- 
cient which  sets  forth  that  the  party  has 
stated  "his  defense"  to  his  attorney,  or  "the 
facts  of  his  defense,"  or  "his  case."    He 
must  swear  that  he  has  stated  the  whole 
case,  or  "the  case,"  to  his  attorney,  and  that 
on  BQch  disclosure  of  everything  that  he 
knows  about  the  case  his  attorney  advised 
him  that  be  has  a  good  and  substantial  de- 
fense on  the  merits.    Morgan  v.  McDonald, 
TO  Cal.  32,  U  Pac.  860;  Bombam  t.  Smith, 
11  Wis.  258;    Freem.  Judgm.  S  106.    Had 
there  been  no  verified  answer,  an  affidavit 
setting  forth  that  the  defendant  had  stated 
his  defmae  to  his  attorney,  and  had  been 
advised   by   him   that  It  was   meritorious, 
would  have  been  Insufficient    And  yet  that 
is  the  fnll  scope  of  the  verified  answer.    It 
does  not  purport  to  negative  the  knowledge 
of  the  defendant  of  the  existence  of  facts 
In  avoidance  of  the  defense.    Is  there  any 
reason  why  a  party  who  Is  asking  for  in- 
dalgence  after  an  answer  Is  served  should 
be  allowed  to  obtain  relief  on  terms  less 
strict  than  one  who  is  asking  for  such  re- 
lief  before   an  answer   has   been   served? 
What  the  court  should  require  in  all  such 
cases  Is  the  oath  of  the  party  that  be  has 
be^i  advised  by  his  counsel  that  be  has  a 
good  and  substantial  defense  on  the  merits, 
after  full  disclosure  to  such  counsel  of  all 
facts  relating  to  the  case  of  which  the  client 
has  knowledge.    It  may  often  be  true  that  a 
client  can  truthfully  swear  to  facts  which 
on  their  face  constitute  a  defense,  knowing 
all  the  time  that  his  counsel  lias  advised 
him  that  certain  other  facts  which  he  has 
disclosed  to  his  attorney  utterly  destroy  the 
defense;  or  the  client  may  not  reveal  such 
facts  to  his  counsel,  and  yet  he  could  verify 
the  answer.    In  Oanthier  v.  Ruslcka,  8  N. 
D.  1«  68  N.  W.  80,  we  intimated  that  there 
was  much  force  In  the  position  that  an  affi- 
davit of  merits  should  be  required  In  addi- 
tion to  the  verified  answer.    There  is  express 
authority  to  support  it.     Mowry  v.  HIU,  11 
Wis.  146;   Jones  v.  Russell,  S  How.  Prac. 
324;     Freem.   Jndgm.   {   108;    Bnmham   v. 
Smith,  11  Wis.  289;   1  Black,  Judgm.  {  847. 
Says  Mr.  Black:    "But  In  all  cases  where  the 
application  Is  not  based  upon  want  of  juris- 
diction or  irregnlarity,  but  upon  something 
presented  as  an  excuse  by  the  defendant,  he 
DQUst  make  an  affidavit  of  merits,  and  noth- 
ing else  can  take  its  place  or  serve  its  pur- 
pose.   An  answer  to  the  comp)aint  already 
on  file,  or  which  the  drtendant  proposes  to 
file,  is  not  equivalent  to  an  affidavit  of  mer- 
its, although  It  discloses  a  defense  apparent- 
ly  complete  and  meritorious,  and  although 
It   la  verified."    In  Bnmham  v.  Smith  the 


court,  speaking  of  its  decision  In  Mowry  v. 
Hill,  says:  "We  held  In  Mowry  v.  Hill  (de- 
cided at  this  term)  11  Wis.  152,  that  an  affi- 
davit of  merits  should  be  filed  on  such  ap- 
plication. The  practice  is  salntary,  and 
tends  to  prevent  litigation  for  delay  merely. 
We  held  also  that  a  sworn  answer  was  not 
sufficient,  because  a  party  may  be  able  to 
swear  to  an  answer  which  alone  would  show 
a  defense  and  yet  know  that  on  the  trial  Its 
effect  might  be  entirely  avoided  by  other 
facts.  It  is  upon  this  reason  that  the  au- 
thorities deny  that  It  Is  sufficient  In  an  affi- 
davit of  merits  to  state  that  the  party  has 
stated  'bis  defense'  to  connsel.  If  he  had 
stated  the  whole  facts  of  the  case  within 
his  knowledge,  then  advice  might  have  been 
entirely  different."  I  have  been  unable  to  find 
a  single  decision  holding  that  an  affidavit  of 
merits  is  not,  in  a  case  like  this,  Indispen- 
sable, in  addition  to  a  verified  answer.  For 
the  reasons  I  have  stated,  I  am  In  favor  of 
a  reversal  of  the  orders  appealed  from. 


FOLBT-WADSWORTH  IMPLEMENT  CO. 

V.  PORTEOUS. 

(Supreme  Court  of  South  Dakota.     April  26, 

1885.) 

ArpsAi— CoRREOTiMO  Rboobd— Praoticb. 

1.  The  object  of  an  additional  abstract  on 
the  part  of  the  respondent  Is  to  bring  before  this 
court  some  matter  in  the  record  not  contained  in 
appellant's  abstract,  or  to  show  that  some  matter 
that  shonld  appear  in  the  record,  necessary  to  per- 
fect the  appeal,  has  been  omitted,  or  to  show  that 
the  matter  contained  in  appellant's  abstract  has 
not  been  correctly  abstracted  from  the  record. 

2.  When  an  appeal  Is  taken  from  an  order, 
and  the  respondent  claims  that  evidence  was  re- 
ceived on  the  hearing  in  the  court  below,  not  con- 
tained in  the  record,  the  proper  practice  is  to  bring 
the  fact  of  such  omission  to  this  court  by  motion, 
supported  by  affidavits,  or  the  certificate  of  the 
Judge  of  the  court  making  the  order,  «r  both,  and 
not  by  filing  an  additional  abstract 

3.  When  an  order  is  made  In  the  court  be- 
low, wholly  or  In  part  upon  oral  evidence,  all  such 
oral  evidence  must  be  brought  to  this  court  on  an 
appeal  from  the  order,  by  a  bill  of  exceptions  or 
statement  settled  by  the  judge;  and  the  record 
on  such  appeal  is  not  perfected,  so  that  the  case 
can  be  heard  in  this  conrt,  nntll  all  the  evidence  in 
the  conrt  below  la  properly  made  a  part  of  the  rec- 
ord, and  brought  before  uis  conrt  by  an  abstract 
or  amended  abstract 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Minnehaha  coun- 
ty; Joseph  W.  Jones,  Judge. 

Action  by  the  Foley- Wadaworth  Implement 
Company  against  W.  A.  Porteous.  From  an 
order  dissolving  an  attachment,  plaintiff  ap- 
peals. Heard  on  motion  of  respondent  to  dis- 
miss appeal  and  a  motion  by  appellant  to  dis- 
miss respondent's  motion.  Both  motions  de- 
nied. 

Joe  Klrby,  ftor  appellant  A.  Frizzell,  for 
respondent 

CORSON,  P.  J.  This  case  comes  before  ns 
on  two  motions,— one  on  the  part  of  the  re- 
spondent to  dismiss  the  appeal,  and  the  otha> 
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on  the  part  of  the  appellant  to  strike  out  the 
affldayit  and  certificate  of  the  Judge  annexed 
to  respondent's  motion,  and  to  dismiss  the 
same.  The  appeal  la  from  an  order  dischar- 
ging a  warrant  of  attachment  The  motion 
of  respondent  to  dismiss  the  appeal  is  made 
upon  the  ground  that  there  was  oral  evidence 
rec-eived  and  considered  by  the  court  below 
that  has  not  been  brought  to  this  court  on  this 
appeal,  either  by  bill  of  exceptions  or  other- 
wise; and  this  motion  Is  supported  by  the 
aflSdavlt  of  counsel  and  the  certificate  of  the 
judge  of  the  court  below.  The  motion  of  ap- 
pellant to  strike  out  the  affidavit  and  certifi- 
cate of  the  judge  and  dismiss  respondent's 
motion  Is  made  on  the  ground  that  an  objec- 
tion to  the  abstract  of  appellant  can  only  be 
taken  by  an  additional  abstract  on  the  part 
of  the  respondent.  This  motion  of  appellant 
to  strike  out  respondent's  affidavit  and  cer- 
tificate of  the  judge,  and  dismiss  his  motion, 
will  be  first  considered.  The  object  of  an  ad- 
ditional abstract  Is  to  bring  before  the  court 
some  matter  In  the  record  not  contained  In  ap- 
pellant's abstract,  or  to  show  that  some  mat- 
ter that  should  appear  In  the  record,  nec- 
essary to  perfect  the  appeal,  has  been  omitted, 
or  to  show  that  matter  In  appellant's  abstract 
has  not  been  correctly  abstracted  from  the 
records.  In  all  these  cases  the  question  pre- 
sented can  be  determined  by  an  inspection  of 
the  record  itself.  The  motion  of  the  appellant 
In  this  case  la  to  dismiss  the  appeal,  not  be- 
cause the  abstract  does  not  contain  matter  ap- 
pearing In  the  record,  or  contains  matter  in- 
correctly abstracted,  or  matter  that  should  af- 
firmatively appear  in  the  record  In  order  to 
perfect  the  appeal,  but  on  the  ground  that 
there  was  evidence  received  and  considered 
on  the  motion  in  the  court  below  that  has  not 
been  made  a  matter  of  record,  and  hence  is 
not  brought  to  this  court  on  this  appeal.  This 
question  can  in  no  manner  be  determined  by 
an  inspection  of  the  record  In  this  court,  and 
this  court  can  only  be  advised  of  the  fact  that 
there  was  evidence  heard  and  considered  in 
the  court  below  that  has  not  been  made  a 
matter  of  record  by  the  motion  of  respondent, 
supiMrted  by  affidavits,  and  the  certificate 
of  the  trial  judge.  Appellant  meets  this  mo- 
tion by  an  affidavit  stating  that  the  omitted 
erldoice  was  not  material,  and  could  not  af- 
fect the  result  But  this  statement  though 
evidently  made  fn  good  faith,  cannot  be  taken 
by  this  court  in  place  of  the  omitted  evidence. 
It  Is  the  duty  of  a  party  appealing  to  this 
court  from  an  order  to  see  that  all  the  evi- 
dence, whether  In  the  form  of  affidavits,  docii- 
mentaty  evidence,  or  oral  evidence.  Is  brought 
to  this  court  on  the  appeal;  and  ordinarily, 
when  It  is  made  to  appear  that  evidence  used 
on  the  hearing  In  the  court  below  has  not 
been  so  brought  to  this  court  the  appeal  will 
be  dismissed.  We  have  held,  following  the 
California  decisions,  that  when  all  the  evi- 
dence before  the  court  below  is  In  the  form  of 
affidavits  or  dociuaentary  evidence,  no  bill  of 
exceptions  Is  necessary,  aa  the  clerk  Is  re- 


qnlred,  by  section  6217,  Comp.  Laws,  to  trans- 
mit in  such  case  the  original  papers  used  on 
the  hearing  in  the  court  below;  and,  In  the 
absence  of  a  contrary  showing,  this  court  will 
presume  that  the  record  contains  all  tbe  evi- 
dence used  In  the  court  below.  When,  bow- 
ever,  there  Is  oral  evidence  admitted  on  the 
hearing,  it  can  only  be  brought  to  this  coun 
by  bill  of  exceptions  settled  by  the  trial 
Judge.  This  motion,  therefore,  was  properly 
made  upon  affidavits  and  the  certificate  of  the 
trial  judge,  and  the  motion  to  strike  out  the 
same  must  be  denied. 

This  brings  us  to  the  motion  to  dlsnalss  the 
appeal.  The  fact  that  there  was  oral  evi- 
dence introduced  and  admitted  in  erldaice 
on  the  motion  in  the  court  below  to  discharge 
the  attachment  and  not  in  the  record  trans- 
mitted to  this  court  is  not  controverted  by 
appellant's  coimsel;  but  be  Inaiste  that  the 
evidence  was  not  material.  But  this  position 
cannot  be  sustained.  The  oral  evidence  given 
on  the  hearing  of  a  motion  In  the  court  below 
must  be  brought  to  this  court  by  bill  of  excep- 
tions or  statement  Bank  v.  Scougal  (S.  D., 
on  rehearing)  60  N.  W.  162.  The  bUl  of  ex- 
ceptions on  an  appeal  from  an  order  need  not 
contain  copies  of  the  affidavits  or  documen- 
tai7  evidence  further  than  to  refer  to  them, 
and  the  bill  of  exceptions  will  be  treated  as 
In  addition,  to  the  affidavits  or  documentary 
evidence  transmitted  by  the  clerk,  properly 
certified  to  by  him.  As  the  question  present- 
ed is  a  new  one,  upon  which  this  court  has 
hitherto  expressed  no  opinion,  except  perhaps 
incidentally  In  the  recent  case  of  Bank  v. 
Scougal,  supra,  we  feel  Inclined  to  permit  the 
appellant  to  perfect  his  record,  if  he  can  do 
so,  by  procuring  a  bill  of  exceptions  to  be 
settled  by  the  judge,  containing  the  oral  evi- 
dence given  on  the  hearing.  We  have  recent- 
ly held  In  mandamus  proceedings  that  a  bill 
of  exceptions  may  be  settled  by  the  judge  aft- 
er an  appeal  is  perfected.  We  presume  that 
In  view  of  the  unsettled  practice  heretofore  In 
such  matters,  the  Judge  who  tried  this  motion 
in  the  court  below  will  be  Inclined  to  exercise 
the  power  conferred  upon  him  by  section 
500a,  Comp.  Laws.  The  case  will  therefore 
not  be  dismissed,  but  will  be  allowed  to  re- 
main upon  the  calendar  for  the  present  to 
enable  the  appellant  to  perfect  his  record  by 
bringing  up  to  this  court  the  additional  evi- 
dence In  the  manner  indicated,  and  filing  io 
this  court  an  amended  abstract  containing  the 
same.  The  appellant  Is  therefore  given  until 
the  29th  day  of  May  to  perfect  bis  record  and 
file  his  amended  abstract 


HANSON  V.  TOWNSHIP  OF  RED  ROCK, 

IN  MINNEHAHA  COUNTY,  et  «1. 

(Supreme  Court  of  South  Dakota.     April  27. 

1895.) 

Witness— Ex  AMTN-ATiox—BonjraARna. 

1.  On  cross-examination  of  a  witness,   It  is 

competent  to  question  him  as  to  bis  interest  in  the 

subject-matter  cooceming  which  he  has  testified. 
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2.  Where,  on  direct  examination,  a  qneation 
to  a  witness  is  only  preliminary,  and  does  not  in- 
dicate whether  his  answer  woold  be  material  or 
not,  or  would  necessarily  disclose  material  evi- 
dence, and  where  there  is  no  offer  to  prove  the 
facts  aongbt  to  be  elicited,  it  is  not  material  error 
to  exdnde  the  question. 

3.  Where,  as  in  this  case,  the  controlling 
question  is  one  of  fart,  as,  where  is  the  tnie  loca- 
tion of  a  boundary  line?  it  is  not  material  that  a 
roBnrvev,  locating  the  line  as  claimed  by  one  of 
the  parties,  was  made  under  an  nnautbonzed  con- 
tract. 

(Syllabna  by  the  Court.) 

On  rebearinR.    Affliined. 

For  report  on  apiieal,  see  57  N.  W.  11. 

KELLAM,  3.  This  case  is  now  before  lis 
on  a  rebenring.  The  original  opinion  Is  re- 
ported in  57  N.  W.  11.  In  frmntlng  a  rehear- 
ing, we  were  largely  influenced  by  the  Impor- 
tnnce  of  the  questions  involved,  not  alone  to 
the  imniedlnte  parties,  but  to  a  large  number 
of  other  landowners  In  the  township  whose 
boundary  lines  were  In  similar  controversy, 
and  wbose  rights  woold  be  affected  by  the  de- 
cision of  this  case.  We  have  very  carefully 
re-read  the  evidence  claimed  by  either  side  to 
throw  light  upon  the  disputed  question  of  fact, 
and  are  brought  to  the  same  conclusion  an- 
noimced  In  our  former  opinion.  It  would  be 
profitless  labor  to  go  over  the  ground  again. 

There  were,  however,  several  errors  assign- 
ed by  appellant,  based  upon  rulings  of  the 
tiial  court  in  allowing  or  refusing  evtdepce, 
which  seem  not  to  have  been  expressly  noticed 
In  the  opinion,  and  which  will  be  briefly  con- 
sidered. Thomas  Olson  was  a  witness  for 
plaintiff.  He  was  a  landowner  within  the  ter- 
ritory within  which  the  disputed  lines  were 
located.  His  evidence  on  his  direct  examina- 
tion tended  to  place  the  corners  and  lines  as 
claimed  by  plaintiff.  On  cross-examination  he 
was  asked  how  much  land  the  location  of  the 
comers  and  lines  where  his  testimony  tended 
to  place  tliem  would  give  him  in  his  quarter 
section.  The  court  overruled  an  objection  to  this 
question.  We  think  the  court  was  right.  It 
tended  very  directly  to  show  his  Interest  in  the 
very  question  In  dispute,  and  as  to  which  be 
was  testifying.  While  his  Interest  would  not 
disqualify  hlin  as  a  witness.  It  might  affect 
the  weight  of  his  testimony. 

J.  A.  Bannister,  a  witness  for  plaintiff,  was 
asked:  "Do  you  know  according  to  what 
monuments  or  motmds  the  old  settlers  located 
their  lands?"  An  objection  to  this  question 
was  sustained,  and  the  ruling  Is  assigned  as 
error.  We  are  inclined  to  think  that  afflmia- 
tlve  evidence,  of  which  this  question  might 
have  been  anticipatory,  would  have  been  com- 
petent, and  we  should  have  been  better  satis- 
fied if  the  trial  court  had  allowed  the  witness 
to  answer;  but  the  question  was  only  pre- 
liminary, and  a  responsive  answer  to  It  wotdd 
alone  have  been  of  no  benefit  to  the  plaintiff; 
hence  he  suffered  nothing  by  not  getting  It. 
To  sbow  available  error,  the  plaintiff  should 
have  gone  further,  and  offered  to  prove  the 
substantive  fact  to  which  this  question  of 


knowledge  on  the  part  of  the  witness  was 
only  Introductory  or  preliminary.  To  show 
that  this  mling  did  not  constitute  material 
and  available  error,  we  have  only  to  suppose 
tbat  we  reverse  this  case  on  that  ground,  and 
upon  a  retrial  the  witness  Is  asked  the  same 
question,  and  his  answer  Is,  "No,  I  do  not" 
In  Houghton  v.  Clarke,  80  Cal.  417,  22  Pac. 
288,  the  rule  in  such  case  is  stated  to  be: 
"If  a  question  does  not  itself  indicate  wheth- 
er the  answer  would  be  material  or  not,  and 
there  is  no  offer  to  prove  the  facts  sought 
to  be  elicited.  It  is  not  a  material  error  to 
exclude  the  question." 

It  is  next  assigned  as  error  that  the  court 
refused  "to  allow  witness  I^rs  Larson  to 
answer  the  following  question":  "Has  this 
old  road  now  traveled  been  worked  by  the 
residents  along  that  road?"  This  Is  proba- 
bly a  mistake  as  to  the  name  of  the  witness, 
at  least,  as  no  witness  of  that  name  appears 
to  have  been  sworn  In  the  case.  Neither 
does  such  question  or  ruling  appear  In  con- 
nection with  the  testimony  of  Christian  Lar- 
son, the  only  witness  with  that  surtiame. 
Considering  the  character  of  the  question, 
and  the  length  of  the  record  presenting  the 
evidence  in  the  case,  we  think  we  are  Justi- 
fied In  passing  this  assignment 

The  next  error  complained  of  Is  the  dis- 
allowance by  the  court  of  the  following  ques- 
tion addressed  to  witness  Stadeen:  "Wdl, 
where  Is  the  mound  with  reference  to  your 
imI)royement8,— your  home?  You  have  Im- 
proved your  place,  haven't  you?"  This  wit- 
ness had  already  located  this  mound  as  50 
or  00  rods  "straight  west  of  the  old  mound," 
and  location  with  reference  to  his  house  was 
immaterial.  No  answer  he  could  have  given 
to  this  question  would  moi-e  definitely  have 
located  it.  Being  re-examined  by  plaintiff 
after  cross-examination,  he  was  asked  with 
reference  to  the  same  mounds:  "What  was 
the  appearance  of  the  place  where  these 
mounds  had  been?"  This  was  not  In  rebut- 
tal of  any  matter  elicited  on  his  cross-exam- 
ination, and  the  allowance  of  the  question 
was  within  the  discretion  of  the  trial  court. 

It  is  contended,  however,  that  as  this  re- 
survey  was  made  at  the  instance  of,  and  un- 
der contract  with,  the  township  board  of  su- 
pervisors, and  that  as  this  court  held  In  Van 
Antwei-p  V.  Dell  Rapids  Tp.,  59  N.  W.  200. 
that  such  board  had  no  power  to  Institute 
such  resurvey  or  to  make  such  contract.  It 
must  follow  that  what  was  so  done  by  the 
surveyor  at  the  Instance  of  this  township 
board  was  nugatory,  and  afforded  no  protec- 
tion to  the  defendant  township  or  its  offi- 
cers, in  opening  or  working  a  highway  on 
the  line  of  this  resurvey.  This  contention 
cannot  be  maintained.  The  ultimate  and 
controlling  question  In  this  case  is,  where  In 
fact  Is  this  township  line?  Upon  this  line 
the  statute  locates  the  highway,  and  if  the 
evidence  satisfies  the  court  that  It  Is  really 
where  these  defendants  were  assuming  It  to  be 
and  where  In  consequence  they  v/ere  proceed- 
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tng  to  open  and  work  a  higrhway.  It  Is  entire- 
ly Immaterial,  as  affecting  tlie  question  here 
in  dispute,  ttiat  tlie  surveyor  wbo  made  tlie 
resorrey,  and  who  readied  tlie  same  condu- 
sion  as  to  the  location  of  the  line  as  the 
oourt  did,  was  worldng  imder  an  unauthorized 
contract  In  the  Van  Antwerp  Case,  referred 
to,  we  held  simply  that  the  township  board 
of  superrisors  had  no  authority  to  bind  the 
township  by  a  contract  for  such  resurrey, 
and  that  an  action  to  recover  for  such  serv- 
ices eonld  not  be  maintained  upon  it  We 
do  not  thinli:  the  decision  in  that  case  af- 
fects the  question  presented  in  this.  We 
find  nothing  upon  the  rehearing  of  this  case 
to  change  our  conclusions  as  expressed  in 
the  former  opinion.    All  the  Judges  concur. 


OOLBR  et  aL  V.  RHODA  SCHOOL  TP.  OP 
CHARLES  MIX  COUNTY. 

(Supreme  Court  of  South  Dakota.     April  26, 
1885.) 

SOBOOL  DUTBIOTS  —  DIVISION  OF  CoUNTT— BVI- 
DSNCS — VaLIDITT  OF  BOXDS— RsPBAI. 

or  Statdtks. 

1.  In  construing  section  10,  c.  14,  Laws  1879, 
which  provides  that  "it  shall  be  the  duty  of  the 
county  superintendent  of  schools,  in  addition  to 
Other  duties  required  of  him,  to  divide  his  county 
into  school  diatricts  and  subdivide  and  re-arrange 
the  boundaries  of  the  same,  when  petitioned  by  a 
majority  of  the  citizens  residing  in  the  district  or 
districts  to  be  affected  by  said  change,  if  he  be- 
lieves such  diange  to  be  for  the  good  of  the  pub- 
lic schools,  and  to  furnish  the  county  commis- 
sioners of  sncb  county  with  a  written  description 
of  the  'boundaries  of  sudi  district  whidi  descrip- 
tion must  be  filed  in  the  register  of  deeds'  office, 
before  such  district  shall  be  entitled  to  proceed 
with  its  organization,  by  the  election  of  sdiool  dis- 
trict officers,"  it  is  Md  that  no  petition  is  contem- 
plated or  required  in  order  to  authorize  a  county 
superintendent  in  the  first  instance  to  divide  his 
county  into  school  districts. 

£  Further,  that  the  production  at  the  trial, 
by  the  legal  custodian  of  the  files  and  records  of 
the  board  of  county  commissioners,  of  a  written 
description  of  a  district  thus  created,  containing 
no  file  mark  thereon,  but  which  was  found  by  the 
witness  in  a  file  Imx,  together  with  other  papers 
relating  to  said  school  district  in  the  office  of  the 
register  of  deeds,  is  sufficient,  in  the  absence  of 
evidence  to  the  contrary,  to  sustain  the  presump- 
tion that  the  county  superintendent  complied  with 
the  law  by  funUshing  said  description  to  the  coun- 
ty commissioners,  and  that  the  same  was  filed  in 
the  office  of  the  register  of  deeds  before  the  elec- 
tion of  school-district  officers. 

8.  Where  a  majority  of  the  electors  of  a  legal- 
ly organised  school  dismct  present  and  voting  at 
a  special  meeting  held  by  the  de  facto  or  de  jure 
officers  of  said  district  tor  the  purirase  of  voting 
bonds  with  whidi  to  build  and  furnish  a  school- 
house  are  in  favor  of  the  bonds,  which  are  after- 
wards issued,  in  accordance  with  the  vote  then 
taken,  and  sold  for  full  value  to  an  innocent  pur- 
chaser, and  a  scfaoolhoose  is  erected  and  furnished 
with  Ine  proceeds  thereof,  and  teachers  are  em- 
ployed and  schools  are  maintained  therein,  and 
the  first  installment  of  interest  upon  said  bonds 
Is  promptly  paid  at  maturity,  the  fact  that  said 
sdiool  board  submitted  the  question  of  bonding 
tile  district  without  having  bran  petitioned  in 
writing  by  a  majority  of  the  resident  electors,  and 
without  giving  me  noHce  required  by  statute,  is 
not  snffident  to  invalidate,  in  the  hands  of  an  in- 
nocent por^aser,  bonds  upon  ths  face  of  which 


the  officers  of  the  district  have  idaced  a  recital  of 
antiiority  and  regularity,  which  import*  a  strict 
compliance  with  all  the  statutory  requirements  in 
regard  to  conditions  precedent  to  the  issuance 
thereof;  and  in  an  action  by  a  bona  fide  bolder 
against  tiie  district  or  another  standing  in  its 
place,  such  recitals  can  be  neither  impeadied  nor 
qupstioned  in  order  to  defeat  a  recovery  upon  in- 
terest coupons  attadted  thereto. 

4.  The  doctrine  of  repeat  by  implication  will 
not  be  applied  when  two  affirmative  legislative 
enactments  relating  to  the  same  subject  are  clear- 
ly susceptible  of  a  construction  that  will  render 
both  operative. 

5.  Chapter  24  of  the  Laws  of  1881,  confer- 
ring power  upon  school  districts  to  issue  bonds, 
was  not  repealed  by  any  of  the  provlsloos  of  the 
Laws  of  1§83. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court.  Clay  county;  E. 
O.  Smith,  Judge. 

Action  by  W.  M.  Coler  &  Co.  against  the 
Rhoda  school  township  of  Charles  Mix  coun- 
ty. From  a  Judgment  for  defendant  and  an 
order  denying  a  new  trial,  plaintiff  apiieals. 
Reversed. 

John  L.  Pyle,  for  appellant  French  & 
Orvia,  for  respondent 

FULLER,  J.  By  virtue  of  certain  provl- 
slons  of  chapter  44  of  the  Session  Laws  of 
1883,  plaintiff  brought  suit  against  the  de- 
fendant for  the  amount  of  a  number  of  over- 
due interest  coupons  detached  from  bonds 
purporting  to  have  been  issued  by  school  dis- 
trict number  13  according  to  the  provlaions 
of  chapter  24,  Laws  1881,  and  it  is  alleged 
that  said  district  was  organized  as  provided 
by  section  10  of  chapter  14,  Laws  1879. 
Rhoda  school  township  defended  npon  the 
theory  that  district  number  13  never  had  a 
legal  existence,  and  that  the  l>onda  in  ques- 
tion were  unauthorized,  irregularly  Issued, 
and  void.  A  trial  to  the  court  without  a  Jury 
resulted  in  a  Judgment  for  defendant,  from 
wliicb,  and  from  an  order  overruling  a  mo- 
tion for  a  new  trial,  plalntlft  appeals. 

While  17  distinct  findings  of  fact  were 
made  by  the  learned  court,  the  decision 
seems  to  be  predicated  npon  the  first  four, 
which  are  as  follows:  "(1>  That.no  petition 
for  the  organization  of  the  alleged  school 
district  No.  13  of  Charles  Mix  county,  terri- 
tory of  Dakota,  signed  by  a  majority  of  the 
citizens  residing  in  said  alleged  school  dis- 
trict or  any  petition  whatever  asking  or 
praying  for  an  organization  of  said  alleged 
school  district  was  presented  to  the  county 
superintendent  of  schools  of  said  Charles 
Mix  county  prior  to  the  issue  of  the  alleged 
bonds  and  coupons  sued  on  In  this  action,  or 
at  all.  (2)  That  no  written  description  of  the 
boundaries  of  said  alleged  school  district  No. 
13  was  furnished  to  the  county  commission- 
ers of  aaid  Charles  Mix  county,  or  filed  In 
the  office  of  the  register  of  deeds  of  said 
county,  prior  to  the  issue  of  the  alleged 
bonds  and  coupons  sued  on  in  this  action,  or 
at  alL  (3)  That  no  petition  praying  or  re- 
questing ijie  alleged  school  board  of  said 
alleged  school  district  No.  13  to  call  an  ele(<- 
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tion  of  the  electors  of  said  aUeged  school 
district  No.  IS  for  the  purpose  of  voting  on 
the  question  of  Issuing  school  bonds  of  said 
alleged  district,  signed  by  a  majority  of  the 
quallQed  electors  residing  in  said  alleged 
school  district  No.  13  of  said  Oharles  Mix 
coonty,  or  any  petition  whatever  praying 
said  alleged  school  board  to  call  an  election 
for  the  purpose  of  voting  on  the  question  of 
issuing  the  bonds  of  said  alleged  school  dis- 
trict Na  13,  was  presented  to  said  alleged 
school  board  prior  to  the  issue  of  the  alleged 
bonds  and  coupons  sued  on  In  this  action,  or 
at  all.  (4)  That  the  evidence  does  not  show 
that  notices  were  posted  in  three  public  con- 
splcnons  places  in  said  alleged  school  dis- 
trict No.  13,  stating  the  time  and  place  of  the 
meeting  of  the  electors  for  the  purpose  of 
voting  upoD  the  question  of  Issuing  the 
bonds  of  said  alleged  school  district,  or  stat- 
ing the  amount  of  the  bonds  necessary  or 
that  would  be  required  to  be  issued,  of  the 
time  when  the  same  should  become  payable, 
twenty  days  before  the  day  of  such  election, 
nor  that  any  notices  of  such  election  what- 
ever were  so  posted." 

▲  consideration  of  the  case  requires  an  ex- 
aminatloD    of    the    legislative    enactments 
above  cited,  and  that  portion  of  section  10 
of  the  Laws  of  1879  to  which  our  attention 
Is  directed  by  the  first  two  findings  of  fact 
is  as  follows:    "It  shall  be  the  duty  of  the 
county  superintendent  of  schools.  In  addi- 
tion to  other  duties  required  of  him,  to  di- 
vide his   county  Into   school  districts,   and 
subdivide  and  rearrange  the  boundaries  of 
the  same,  when  petitioned  by  a  majority  of 
the  dtlsens  residing  In  the  district  or  dis- 
tricts to  be  affected  by  said  change,  if  be 
believes  such  change  to  be  for  the  good  of 
the  public  schools,  and  to  furnish  the  county 
commissioners  of  such  county  with  a  writ- 
ten deecriptlon  of  the  boundaries  of  each  dis- 
trict, which  description  must  be  filed  in  the 
register  of  deeds'  ofilce  ttefore  such  district 
shall  be  entitled  to  proceed  with  its  organiz- 
ation by  the  election  of  such  school  district 
officers.    It  shall  be  his  duty  to  Iceep  on  file 
in  his  office  all  petitions  and  remonstrances, 
which  shall  show  the  date  of  reception  and 
the  action  had  thereon;   and  it  shall  be  his 
further  duty  on  the  division  of,  or  change  of 
district  boundaries,  to  notify  the  clerk  of  the 
districts   interested   of    the   change   made." 
Laws  1879,  c.  14,  i  10.    Prior  to  the  creation 
of  the  district,  no  petition  signed  by  citizens 
was  presented  to  the  county  superintendent, 
and  tbe  only  written  evidence  that  the  super- 
intendent furnished  the  county  commission- 
ers with  a  vrritten  description  of  the  bound- 
aries of  the  district,  to  be  filed  In  the  office 
of  the  register  of  deeds.  Is  contained  In  the 
following  exhibit,  for  Identification  marked 
"B,"  which  was  offered  and  received  in  evi- 
dence:   "To  the  Honorable  Clerk  of  Charles 
Mix  County:    The  county  superintendent  of 
schools  has  formed  school  district  No.  13,  of 
wtiloli  the  following  is  a  description:   Section 


three  (3),  four  (4),  township  ninety-eight  (98), 
range  sixty-seven  (67),  and  sections  twenty- 
seven  (27),  twenty-eight  (28),  twenty-nine 
(29),  thirty-two  (32),  thirty-three  (33),  thirty- 
four  (34),  township  ninety-nine  (90),  range 
sixty-seven  (87),  all  in  Charles  Mix  county. 
W.  A.  Shunk,  Superintendent  of  Public 
Schools  of  Cliarles  Mix  Coimty.  Dated  this 
2d  day  of  February,  1883."  Apparently  at- 
tached to  or  Indorsed  upon  the  foregoing  ex- 
hibit is  the  following  memorandum:  "By 
forming  district  No.  18,  section  4  was  taken 
out  of  district  No.  12  and  attached  to  district 
No.  13."  James  H.  Exon,  county  auditor, 
testified,  in  substance,  that  he  was  the  cus- 
todian of  the  papers,  records,  and  files  of  the 
county  commissioners;  that  he  found  in  his 
office  Exhibit  B,  and  other  papers  relating  to 
Rhoda  school  township,  together  with  the 
official  bond  and  two  separate  reports  of 
the  treasiu-er  of  school  district  No.  13;  and 
that  he  received  in  bis  official  capacity  the 
file  box  containing  such  papers  on  the  6th 
day  of  January,  1881,  from  J.  W.  Beezeley, 
late  register  of  deeds  and  county  clerk,  and 
that  neither  of  said  papers  contained  upon  It 
a  filing  maA.  Although  it  does  not  authori- 
tatively appear  that  section  4  was  ever  a 
part  of  another  school  district,  we  may  as- 
sume such  to  be  the  case,  and  yet  conclude 
from  the  evidence  that,  so  far  as  district 
number  13  is  concerned,  the  acUoo  of  the 
county  superintendent  in  creating  said  dis- 
trict did  not  Involve  the  subdivision  and  re- 
arrangement of  the  boundaries  of  districts 
previously  in  existence.  Viewed  hi  the  light 
of  former  legislation  and  the  various  amend- 
ments relating  to  the  creation  of  school  dis- 
tricts, we  are  of  the  opinion  that  a  petition 
is  neither  contemplated  nor  required  in  or- 
der to  authorize  a  county  superintendent  In 
the  first  instance  to  organize  a  school  dis- 
trict It  is  declared  to  be  his  duty  to  divide 
his  county  into  school  districts,  and  to  fur- 
nish the  county  commissioners  with  a  writ- 
ten description  of  the  boundaries  thereof,  and 
afterwards,  if  he  believes  a  subdivision  or 
rearrangement  to  be  for  the  good  of  the 
schools,  he  may  make  a  change,  provided  a 
majority  of  the  citizens  residing  in  the  dis- 
trict or  districts  to  be  affected  by  said  change 
have  first  petitioned  him  so  to  do.  The  re- 
quirement of  a  petition  by  the  residents  of  a 
school  district,  in  order  to  authorize  a  re- 
arrangement or  subdivision,  presupposes  tbe 
organization  and  existence  of  a  district;  and 
we  are  therefore  of  the  opinion  that  the  ac- 
tion of  the  county  superintendent  in  setting 
apart  the  various  sections  specified  in  Ex- 
hibit B,  and  in  organizing  said  territory  as 
school  district  numlier  13,  Is  fully  sustained 
by  that  portion  of  section  10  which  expressly 
makes  It  the  duty  of  such  officer  to  divide 
his  county  into  school  districts.  The  pre- 
sumption is  that  a  public  officer  performs 
such  acts  as  the  law  expressly  Imposes  upon 
him,  and  that  presumption  is  in  this  case 
fortified   by  tbe  fiict  that  Exhibit   B   was 
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placed  in  the  office  of  the  register  of  deeds, 
and  waa  produced  upon  the  trial  by  the  cns- 
todian  of  the  flies  and  records  of  the  board 
of  county  commissioners,  to  whom  It  was  the 
duty  of  the  superintendent  to  furnish.  In  the 
nature  of  a  condition  subsequent,  a  written 
description  of  the  boundaries  of  all  school 
districts  organized  by  him  in  the  county  of 
which  he  was  superintendent  An  absolute 
failure  to  furnish  the  county  commissioners 
a  written  description  of  the  boundaries  of  a 
district,  or  to  file  the  same  in  the  office  of 
the  register  of  deeds,  before  the  election  of 
school-Klistrlct  officers,  would  not  destroy  the 
corporate  existence  of  such  district,  and,  as 
between  the  public  and  the  corporation,  tlie 
persons  thus  chosen  and  qualified  would  be 
the  de  facto  officers  thereof.  Moreover,  we 
are  disposed  to  regard  the  evidence  sufficient 
to  show  a  substantial  compliance  with  the 
statute  requiring  a  written  description  of  the 
boundaries  of  the  district  to  be  furnished  the 
county  commissioners;  and  the  delivery  of 
such  paper  to  the  register  of  deeds,  and  the 
placing  of  the  same  in  a  separate  box,  de- 
signed to  contain  the  flies  relating  to  said 
district,  withoat  a  file  mark  thereon  showing 
the  exact  time  that  the  same  was  received 
by  said  officer,  was  not  an  irregularity  that 
would  invalidate  proceedings  to  elect  school- 
district  officers.  Comp.  Laws,  fi  3272;  Stone 
y.  Crow,  2  S.  D.  525,  61  N.  W.  335,  and  cases 
there  cited. 

The  evidence  shows  that,  subsequently  to 
the  action  of  the  county  superintendent  above 
mmtloned,  an  election  was  held  in  the  dis- 
trict, at  which  Silas  M.  Gregg  was  elected  to 
the  (Mce  of  director,  Millard  F.  Bailey  to  the 
office  of  clerit,  and  J.  W.  Bailey  to  the  office 
of  treasurer,  of  said  district  number  13,  and 
that  each  of  said  officers  qualified  accordhig 
to  law,  and  all  entered  upon  and  performed 
their  respective  duties  as  officers  of  said  dis- 
trict. The  records  of  the  district  show,  and 
the  court  found,  that  frequent  regular  and 
special  meetings  of  the  school  board  were 
held,  and  teachers  were  employed  after  the 
completion  of  the  schoolhouse  for  the  con- 
struction and  furnishing  of  which  the  bonds 
in  question  were  issued,  and  that  two  terms 
of  school  were  conducted  therein,  and  the 
first  year's  interest  upon  the  bonds  in  suit 
was  paid  by  said  district  to  plaintiff;  that 
after  the  issuance  and  sale  of  the  bonds,  and 
the  performance  of  the  various  acts  above 
specified,  the  defendant,  Rlioda  school  town- 
ship, was  duly  organized,  pursuant  to  chapter 
44,  Laws  1883,  and  the  territory  comprising 
district  number  13  was  included  therein.  The 
last  two  findings  of  fact  are  as  follows: 
"(16)  That  defendant  township  afterwards, 
on.  to  wit,  June  21,  1884.  formally  adjusted 
and  settled  all  matters  between  It  and  said 
district  No.  13,  and  said  defendant  then  duly 
received  and  accepted  from  said  school  dis- 
trict No.  13  its  schoolhouse,  school  furniture, 
and  other  school  property,  and  that  said  de- 
fendant townslilp  then  also  entered  of  record 


In  Its  pn^er  scbool  records  such  settlement 
and  acceptance  of  said  scboOlboiue,  scbool 
furniture,  and  other  school  property;  that  said 
defendant  has  at  all  times  since  said  settle- 
ment and  acceptance  of  said  schooUionse, 
scbool  furniture,  and  other  school  property  of 
said  alleged  school  district  No.  13  exercised 
exclusive  acts  of  ownership  over  it,  ever  since 
then  exclusively  taught  school  in  said  school- 
house,  and  used  it  generally  for  school  pur- 
poses; that  in,  to  wit,  the  month  of  Novem- 
ber, 1884,  said  defendant  township  moved 
said  schoolhouse  it  had  thus  acquired  one  mile 
south  of  Its  original  site,  namely,  to  section 
ten  of  township  ninety-eight  of  range  sixty- 
seven,  in  said  Charles  Mix  county,  where  the 
same  has  ever  since  remained,  and  still  re- 
mains; that  said  schoolhouse  and  school  prop- 
erty has  at  all  times  since  its  acquisition  by 
defendant  been  within  tlie  limits  of  defend- 
ant township.  (17)  That  plahttiffs  bought 
said  bonds  in  good  faith,  for  full  value,  be- 
fore maturity,  in  the  usual  course;  that  they 
relied  on  the  recitals  contained  in  the  bonds, 
and  the  certificates  Indorsed  thereon  showing 
regularity;  that  plaintiffs  knew  nothing  of 
the  alleged  Irregularity  or  defect  in  the  or- 
ganization of  said  school  district  No.  13,  or  in 
the  issuance  of  said  bonds,  claimed  by  said  de- 
fendant" Section  144,  c.  44,  Laws  1883,  pro- 
vides that  "every  school  township  shall  be 
liable  for  and  shall  assume  and  pay  fully,  ac- 
cording to  their  legal  tenor,  effect  and  obliga- 
tion, all  the  ontstanding  bonds  and  the  In- 
terest thereon,  of  every  school  district,  the 
schoolhouse  and  furniture  of  which  are  i«- 
ceived  and  included  within  the  school  town- 
ship and  owned  thereby,  the  same  as  if  said 
bonds  had  been  issued  by  said  school  town- 
ship; and  the  law  which  authorised  the 
school  district  to  issue  bonds  shall  apply  to 
the  school  township  the  same  as  if  It  had 
originally  been  authorized  to  issue,  and  bad 
issued  the  said  bonds.  The  bonds  shall  be 
deemed  in  law  the  bonds  of  the  school  town- 
ship, with  the  validity  for  securing  and  en- 
forcing the  payment  of  principal  and  interest 
that  they  would  have  against  the  district  that 
issued  them."  It  will  be  observed  that  the 
reLition  is  not  changed  by  the  adjustment 
and  while  the  defendant  township  by  succes- 
sion has  become  the  owner  of  the  property  of 
the  district,  and  has  assumed  its  liabilities, 
it  has  all  the  right  that  said  district  ever  en- 
Joyed  to  contest  the  validity  of  the  bonds  In- 
volved in  this  suit,  but  it  has  acquired  no 
different  nor  additional  rights.  Chapter  24 
of  the  Laws  of  1881  relates  to,  authorizes,  a.^ 
prescribes  the  methods  by  which  a  legally 
constituted  school  district  may,  by  a  majority 
of  its  electors.  Issue  bonds  for  the  purpose  of 
building  and  furnishing  a  schoolhouse,  and 
requires  notices  stating  the  time  and  place  of 
meeting,  the  amount  of  bonds  to  be  issued, 
and  the  time  of  their  maturity  to  be  posted  in 
at  least  three  public  places  within  said  dis- 
trict at  least  20  days  before  the  election;  and 
It  further  provides  that  the  question  of  Issu- 
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Ing  bonds  shall  not  be  submitted  to  a  yote 
until  the  district  school  board  shall  haye  been 
so  petitioned,  in  writing,  by  a  majority  of  the 
resident  electors  of  said  school  district.  It  is 
quite  clear  that  no  written  petition  was  pre- 
sented to  the  school  board  prior  to  the  submis- 
sion to  the  electors  of  the  district  of  the  ques- 
tion of  Issuing  bonds,  and  the  evidence  is  in 
conflict  as  to  whether  the  required  election 
notices  were  posted  as  prorided  by  law.  The 
court  found  that  neither  of  these  requirements 
had  been  complied  with  prior  to  the  election 
or  issuance  of  the  bonds,  and,  although  notices 
of  some  sort  were  doubtless  posted,  we  are 
disposed  to  believe,  in  the  absence  of  evi- 
dence to  the  contrary,  that  neither  of  such 
findings  should  be  disturbed. 

Counsel  for  appellant  contend  that  respond- 
ent is  estopped  from  taking  advantage  of  any 
Irregularities  or  omissions  on  the  part  of  the 
district  in  holding  the  election,  and  is  pre- 
cluded from  raising  the  question  iuvolved  In 
said  findings  of  fact,  by  the  following  recital 
of  each  bond  and  the  certificate  placed  upon 
the  back  thereof:  "This  bond  is  issued  on  the 
26th  day  of  March,  1883,  by  school  district  No. 
13,  county  of  Charles  Mix,  D.  T.,  for  build- 
ing and  furnishing  a  schoolhouse,  under  and 
in  pursuance  of,  and  in  strict  conformity  with, 
the  provisions  of  an  act  of  the  legislative  as- 
sembly of  the  territory  of  Dakota  entitled, 
'An  act  to  empower  school  districts  to  issue 
bonds  for  building  school  houses,'  approved 
March  3,  1881,  and  of  a  vote  of  said  district 
at  a  special  meeting  held  on  the  26th  day  of 
March,  18SS.  In  witness  whereof  said  school 
district  No.  13  has  caused  this  bond  to  be 
signed  by  its  director  and  clerk,  this  2Gtb  day 
of  March,  1883.  Silas  M.  Gregg,  Director. 
MUlard  F.  Bailey,  Clerk."  "I  certify  that 
the  within  bond  is  Issued  In  accordance  with  a 
vote  of  school  district  No.  13,  Charles  Mix 
county,  territory  of  Dakota,  at  a  special  meet- 
ing held  on  the  26th  day  of  March,  1883,  to 
issue  bonds  to  the  amount  of  seven  hundred 
and  fifty  dollars.  [Signed]  Millard  F.  Bailey, 
Clerk."  By  virtue  of  the  statute,  the  dis- 
trict In  question  existed  as  a  de  Jure  corpora- 
tion as  soon  as  the  county  superintendent  had 
Begrogated  the  various  sections  Included  In 
Exhibit  B  from  other  portions  of,  the  county, 
and  had  given  to  such  territory  the  name  of 
"School  District  Number  13,"  and  such  cor- 
poration was  entitled  to  proceed  with  its 
organlzartion  by  the  election  of  school-district 
officers  to  the  respective  places  of  trust  al- 
ready created  as  soon  as  a  description  of  the 
boundaries  thereof  yraa  furnished  to  the  coun- 
ty commissioners  and  filed  In  the  office  of  the 
register  of  deeds.  In  contemplation  of  law, 
an  office  Is  an  entity,  and  may  exist  before 
an  Incumbent  has  been  dected  or  appointed. 
Bank  v.  McKlnney,  2  S.  D.  106,  45  N.  W.  203; 
People  V.  Stratton,  28  Cal.  S82.  While  Ex- 
bibH  B,  dated  February  2,  1883,  bears  no  in- 
dorsement showing  the  day  of  its  reception  by 
tbe  county  commissioners  or  register  of  deeds, 
It  will  be  presumed,  in  thr  absence  of  any- 
v.63N.w.no.2— H 


thing  to  the  contrary,  that  the  county  su- 
perintendent knew  the  law,  and  substantially 
compiled  with  it  by  duly  furnishing  the  coun- 
ty commissioners  said  written  description  of 
tbe  boundaries  of  the  district,  and  that  the 
same  was  by  tbe  register  of  deeds  placed 
among  the  ffies  of  his  office  before  the  school- 
district  officers  were  elected  and  qualified; 
and  we  therefore  conclude  that  said  director, 
treasurer,  and  clerk  were  legally  elected,  qual- 
ified, and  acting  officers  on  the  day  said  bonds 
were  executed,  and  at  and  prior  to  the  time 
the  question  of  issuing  the  same  was  at  a 
special  election  submitted  to  tbe  voters  of  said 
school  district  number  13. 

Section  32,  c.  14,  Laws  1879,  provides  that 
"every  school  district  shall  be  deemed  or- 
ganized when  the  officers  constituting  the  dis- 
trict board  shall  be  elected  and  qualified.'' 
It  is  conceded  that  a  special  election  was  held 
for  the  purpose  of  submitting  the  question  of 
issuing  the  bonds  in  suit,  and  that  a  majority 
of  the  qualified  electors  voted  in  favor  of 
bonding  the  district  for  the  purpose  of  build- 
ing and  furnishing  the  schoolhouse  now  own- 
ed and  occupied  by  tbe  defendant,  and  for 
which  It  refuses  to  pay.  In  our  opinion,  the 
defendant  Is  estopped  by  the  recitals  In  the 
bonds,  and  the  certificate  attached  thereto, 
made  and  executed  by  tbe  authorized  offi- 
cers of  tbe  district,  who  were  charged  with  a 
knowledge  of  the  law,  and  whose  duty  it  was 
to  know  the  fbcta,  and  to  tell  the  truth,  or 
remain  silent  concerning  such  as  were  pe- 
culiarly within  their  knowledge.  The  legis- 
lature clothed  district  number  18  with  full 
power  to  issue  the  bonds  In  suit,  and  a  bona 
fide  holder  may  rely  upon  the  recitals  there- 
in contained,  to  the  effect  that  the  power  bad 
been  properly  exercised,  when  such  recitals 
are  made  by  the  legally  authorized  repre- 
sentatives of  the  corporation,  for  the  sole  pur- 
pose of  inducing  purchasers  to  Invest  their 
money,  and  the  defendant  is  estopped  to  de- 
ny the  truth  of  such  statements.  Being  in  a 
position  no  more  favorable  than  tbe  original 
district,  Rhoda  school  township  cannot  resist 
payment  because  of  irregularities  on  the  part 
of  the  district  in  exercising  a  power  con- 
ferred upon  it.  The  taxpayers  are  In  no  way 
injured,  as  they  have  the  schoolhouse  and 
furniture  for  which  the  bonds  were  issued. 
They  remained  silent  and  passive  when  they 
should  have  spoken  and  acted.  They  are 
charged  with  a  knowledge  of  the  Irregulari- 
ties In  submitting  tbe  question  of  bonding  the 
district,  and  could  have  stopped  the  proceed- 
ing by  Injunction.  But  they  were  grossly 
negligent  The  bonds  were  issued  and  sold. 
The  schoolhouse  was  erected,  furnished,  and 
paid  for  with  plaintiff's  money.  Schools  for 
the  benefit  of  the  taxpayers  were  conducted 
therein  by  teachers  employed  by  the  district 
Interest  was  paid  to  plaintiff  as  It  matured 
upon  the  bonds  until  tbe  property  of  the 
district,  including  the  schoolhouse  in  question, 
was  turned  over  to,  and  its  liabilities  were 
expressly  assumed  by,  the  school  township. 


Digitized  by 


Uoogle 


162 


NORTHWESTERN  REPORTER,  Vol.  ea 


(Wla. 


By  pennltUng  the  defendant  to  grataltously 
retain  the  property,  we  would.  In  etFect,  aano- 
tion  a  fraud,  and  allow  the  taxpayers  to  take 
advantage  of  their  own  wrong.  Considera- 
tions of  good  faith,  common  honesty,  and  a 
regard  for  the  peace  and  prosperity  of  society 
demand  that  the  doctrine  of  estoppel  be  ap- 
plied to  the  conduct  of  the  defendant,  as  well 
aa  to  the  recitals  contained  In  the  bonds. 
Brown  v.  Bon  Homme  Ck).,  1  8.  D.  216,  46  N. 
W.  173;  Lane  r.  Embden,  72  Me.  354;  Moran 
V.  Commissioners,  2  Black,  722;  Town  of  Co- 
lomo  V.  Eaves,  92  U.  8.  4S1;  St  Joseph  Tp. 
V.  Rogers,  16  Wall.  644;  Commissioners  T. 
Aspinwall,  21  How.  S39;  Orleans  t.  Piatt,  99 
U.  S.  676;  Shurtleff  v.  Wlscaaset,  74  Me.  130; 
National  Life  Ins.  Co.  v.  Board  of  Education 
of  City  of  Huron,  10  C.  C.  A.  637,  62  Fed. 
778,  citing,  with  approval,  Coler  v.  School  Tp. 
(N.  D.)  55  N.  W.  587.  The  distlncOon  be- 
tween this  case,  as  we  view  It,  and  Dart- 
mouth Sav.  Bank  t.  School-Dlsts.  Nos.  6  and 
31,  6  Dak.  332,  43  N.  W.  822,  relied  on  by  re- 
spondent's counsel.  Is  so  clear  that  it  cannot 
be  regarded  as  a  case  in  point,  and  therefore 
requires  no  attention  at  this  time. 

Counsel  for  respondent  contend  that  the 
bonds  In  suit  are  void  because  the  law  of  1881 
conferring  power  upon  school  districts  to  is- 
sue bonds  for  the  purpose  of  building  and 
furnishing  schoolhouses  was  repealed  by  the 
law  of  1883,  passed  and  approved  18  days  be- 
fore the  issuance  of  said  bonds;  but,  from  a 
regardful  examination  of  the  various  provi- 
sions thereof,  we  are  disposed  to  conclude  that 
school  district  number  13,  created  in  accord- 
ance with  the  provisions  of  the  1879  law,  ex- 
isted, for  every  purpose,  uninfluenced  by  the 
I^ws  of  1883,  until  its  corporate  Identity  was 
merged  into  and  lost  by  the  organization  of 
the  school  township  pursuant  to  the  Laws  of 
1883,  and  the  court  expressly  found  "that  long 
after  the  bonds  had  been  sold  to  plaintiff, 
In  the  summer  of  1883,  Rhoda  school  town- 
ship, the  defendant  herein,  was  duly  organ- 
ized, •  *  •  and  that  in  the  fall  of  1883  an 
election  was  held  by  said  defendant,  at  which 
the  name  of  'Rhoda  School  Township'  was 
adopted."  To  review  and  discnss  the  numer- 
ous provisions  of  chapter  44,  Laws  1883,  from 
a  careful  consideration  of  which  we  reach  the 
conclusion  that  the  legislature  did  not  in- 
tend to  deprive  the  school  district  of  any  of 
its  powers  until  the  township  organization 
was  effected,  would  require  an  unprofitable 
extension  of  a  necessarily  voluminous  opin- 
ion. The  Judgment  of  the  trial  court  is  re- 
versed, and  a  new  trial  is  awarded. 

KELLAM,  J.  While  concurring  In  the  re- 
versal of  this  case,  I  rest  my  concurrence  in 
the  decision  of  the  first  question  involved,  to 
wit,  the  legal  existence  of  school  district  No. 
13  upon  these  grounds:  Under  section  10,  c. 
14,  Laws  1879,  referred  to  in  the  opinion,  the 
county  superintendent  was  authorized  to  orig- 
inally divide  the  county  into  school  districts 
without  petition,  but  to  Bubdlvide  and  rear- 


range the  same  only  "when  petitioned  by  a 
majority  of  the  citizens  residing  in  the  district 
or  districts  to  be  affected  by  said  chang&" 
The  finding  of  the  trial  court  is  that  no  peti- 
tion was  presented  to  the  superintendent,  bnt 
It  Is  left  entirely  an  open  and  unsettled  ques- 
tion whether  tiie  pre-existing  conditions  wa« 
such  as  to  require  a  petition  or  not.  This  was 
a  material  Issue  without  an  answer,  to  which 
tt  is  impossible  to  know  whether  the  court's 
first  conclusion  of  law,  that  the  alleged  school 
district  "never  was  legally  organized,"  is  cor- 
rect or  not.  The  abstract  aJUrmatively  shows 
tliat  only  a  part  of  the  evidence  before  the 
trial  court  Is  certified  to  us,  hence  we  are  not 
in  position  to  discuss  or  determine  that  ques- 
tion of  fact  Without  committing  myself  to 
the  argument  of  the  opinion,  I  agree  that 
there  should  be  a  new  trial. 


In  re  ZENTNBR'S  ESTATB. 
SOHINTZ  et  al.  v.  SOHINTZ. 
(Supreme  Court  of  Wisconsin.    April  23,  1885.)        ! 

CONSTRpCTION  OF  WiLL— COKMISSIOS  0»  Eil- 

BOUTORB — Review  ox  Appbai> 

1.  Where  a  testator  bequeathed  certain  lega- 
cies to  three  sons  and  to  "L.  S.,  as  trustee,  npoa 
the  trusts  hereinafter  spedfied  for  my  son  J. 
and  my  daughter  B.,"  and  this  was  followed  by 
a  special  trust  provision  in  favor  of  his  son  J., 
but  none  in  favor  of  Us  daaj^ter  B.,  held,  the 
word  "to"  is  to  be  Bupplied  after  the  word  "and," 
and  B,  takes  the  l>equest  free  from  any  tmst 

2.  Where  a  question  is  raised  relative  to  the 
diaposition  of  a  be<^uest  after  the  death  of  the 
legatee,  no  binding  judgment  can  be  given  ontil 
alter  that  event  happens. 

3.  A  testator  in  a  codidi  revoked  a  trust  of 
"one-alxth  of  the  rest  residue,  and  remainder"  of 
his  estate,  after  providing  for  the  payment  of  sev- 
eral legades,  and  'instead  thereof'  gave  and  l>e- 
queathed  to  the  legatee  "in  her  own  right  the  said 
one-sixth  of  the  rest"  of  his  estate,  "which  shall 
remain  after  the  death"  of  his  wife.  H^d.  the 
legatee  takes  the  bequest  after,  and  not  before,  the 
payment  of  the  other  legadei. 

4.  Where  a  will  creates  trusts  of  which  the 
executor  is  trustee,  and  which,  bad  he  qualified 
as  trustee,  would  require  the  entire  estate  to  re- 
main in  his  hands  until  the  expiration  of  the 
trusts,  it  is  not  error  to  allow  compensation  to  the 
executor  for  set  vices  rendered  during  that  time, 
although  he  held  title  to  the  estate  as  such,  and 
not  as  trustee. 

5.  Where  no  objection  is  made  or  exception 
taken  at  the  trial,  the  evidence  will  not  be  re- 
viewed on  appeal. 

6.  The  allowance  of  an  executor's  account 
made,  upon  due  notice  to  the  persons  interestel. 
who  were  represented  at  the  hearing,  and  with- 
drew opposition  thereto,  although  made  conttarr 
to  section  6,  rule  17,  of  the  county  court  rules,  is 
condusive  upon  the  matters  embraced  in  it. 

7.  Under  Rev.  St  §  3929,  extra  compensation, 
not  unreasonable  in  amount  may  be  anowed  by 
the  court  to  an  executor  who  manages  an  estate 
with  great  skill  and  prudence. 

8.  The  fact  that  extra  compensation,  not  set 
up  as  a  claim  in  the  statement  of  bis  final  ac- 
count as  required  by  section  2,  rule  17,  county 
court  rules,  was  allowed  to  an  executor  without 
objection,  is  not  reviewable  on  appeal. 

Appeal  from  circuit  court,  Outagamie  coun- 
ty;  John  Ooodland,  Judge. 

Appeal  by  Maria  Schlntz  and  John  Zentner 
from  a  Judgment  of  the  circuit  oontt  allowing 
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the  final  account  of  Lonis  Schlntz,  executor  of 
the  estate  of  Fredolin  Zentner,  deceased,  and 
the  conatmctlon  of  bis  will. 

Separate  appeals  were  taken  by  Maite 
Schlntz  and  by  John  Zentner,  two  of  the 
legatees  under  the  last  will  and  testament  of 
Fredolin  Zentner,  deceased,  from  the  judg- 
ment of  the  circtiit  court  affirming  the  Judg- 
ment of  the  county  court  of  Winnebago  coun- 
ty in  probate,  construing  said  will,  and  al- 
lowing and  settling  the  final  account  of 
Loois  Schlntz,  executor,  and  making  dlstrt- 
bntlon  of  the  estate  of  said  deceased.  The 
said  will  and  codicil  were  admitted  to  pro- 
bate October  30, 1883,  and  November  5,  1883, 
said  Schlntz  qualified  as  executor,  and  con- 
tinued to  act  as  such  until  the  rendition  of 
the  judgment  of  the  county  court,  April  28, 
1891.  The  estate  consisted  almost  entirely 
of  personal  estate,  notes,  and  mortgages,  and 
was  inventoried  at  $32,586.73.  Both  appeals 
were  heard  together,  and  upon  the  same 
esse.  The  testator  bequeathed  to  his  wife, 
Barbara  Zentner,  the  use  and  income  of  bis 
estate,  or  so  much  as,  in  her  judgment,  she 
might  require  for  her  own  use  during  her 
Ufa.  the  portion  not  used  to  be  added  to 
the  principal,  and  divided  after  her  death; 
to  the  testator's  sons  Metnard,  Peter,  and 
Fredolin,  to  Louis  Schlntz,  as  trustee,  upon 
trusts  specified  in  the  will,  for  his  son  John 
and  his  daughter  Barbara,  wife  of  Theodore 
Schintz,  to  each  $1,800.  The  rest  and  resi- 
due of  his  estate  he  devised  and  bequeathed 
to  his  said  sons  Melnard,  Peter,  and  Fredolin, 
Lonis  Schlntz,  as  tmstee,  as  aforesaid,  for 
his  said  son  John  and  his  said  daughter  Bai> 
bara,  and  to  bis  son  Fredolin  Zentner,  in 
trust  for  the  use  and  b^iefit  of  his  daughter 
Maria  Schlntz.  "The  legacies  given  to  Louis 
Schlntz  as  trustee  are  given  upon  the  fol- 
lowing trusts."  A  special  trust  provision 
follows  in  regard  to  the  $1,800  and  one-sixth 
of  the  residue  for  John  Zentner,  by  which 
the  interest  and  Income  thereof  was  to  be 
paid  by  the  trustee  to  said  John  Zentner 
during  his  life;  and,  if  he  should  be  sick, 
and  It  should,  for  that  reason,  be  necessary 
to  use  any  portion  of  the  principal  for  his 
benefit,  in  the  judgment  of  the  trustee,  he 
was  authorized  to  make  such  use  as  might 
be  necessary  on  that  account,  and  to  provide 
for  his  comfort,  but  not  otherwise.  "If  my 
aid  son  John  shall  leave  any  child  or  chil- 
dren surviving  at  his  death,  the  Interest 
aforesaid  shall  be  applied  by  said  trustee  for 
tbeir  use  and  benefit  while  they  are  minors, 
and  paid  In  equal  shares  to  those  who  are 
of  full  age,  until  the  youngest  shall  arrive 
at  the  age  of  twenty-one  years,  when  said 
principal  shall  be  divided  equally  among  the 
children  aforesaid.  If  my  said  son  John 
shall  die,  leaving  no  children,  then  said  prin- 
cipal sum,  after  his  death,  shall  go  to  my 
other  children,  share  and  share  alike;  the 
children  of  any  such  child  deceased  to  take 
the  share  of  the  deceased  parent"  But 
00  such  trust  provisions  are  found  in  the 


win  in  relation  to  the  $1,800  and  one-sixth  of 
the  residue  for  Barbara  Zentner.  The  codi- 
cil to  the  will  recites  that  by  It  "one  share, 
being  one-sixth  of  the  residue  of  my  estate, 
was  given  and  bequeathed  to  my  son  Fred- 
olin Zentner,  Jr.,  in  trust  for  the  use  and 
benefit  of  my  daughter  Maria  Schlntz,  wife 
of  Kmll  Schlntz,  during  her  life,  and  after 
her  death  to  her  children.  Now,  therefore, 
said  bequest  to  Fredolin  Zentner,  Jr.,  in 
trust,  as  aforesaid,  is  hereby  revoked,  and  in- 
stead thereof  I  do  hereby  give  and  bequeath 
to  said  Maria  Schintz,  in  her  own  right,  the 
said  one-sixth  of  the  rest,  residue,  and  re- 
mainder of  my  estate  which  shall  remain 
after  the  death  of  my  beloved  wife,  Barbara 
Zentner." 

The  appellants  dalm:  (1)  That  no  trust 
was  created  by  the  will  for  Barbara  Zentner, 
either  for  the  $1,800  or  for  one-sixth  of  the 
residue  of  the  estate,  but  that  John  Zentner 
is  the  sole  beneficiary  of  the  trusts  created 
or  attempted  to  be  in  Louis  Schlntz,  and  that 
the  latter  takes  for  the  benefit  of  John  Zent- 
ner $3,000  and  two-stxths  of  the  residue;  and 
that  the  trust  attempted  to  be  created  for 
Barbara  2<entner  is  void  for  tmcertainty.  (2) 
That  Maria  Schlntz  Is  entitled,  under  the  will 
and  codicil,  to  one-sixth  of  all  the  residue 
left  after  the  payment  of  debts  and  expenses 
of  administration,  and  after  the  death  of  tes- 
tator's widow,  before  the  deduction  of  the 
several  legacies  of  $1,800  each,  already  men- 
tioned. The  county  court  denied  the  conten- 
tions of  the  appellants  in  these  respects,  and 
held,  in  substance,  that,  after  the  death  of 
the  widow,  legacies  of  $1,800  each  were  to 
be  paid  to  testator's  sons  Melnard,  Peter, 
and  Fredolin,  and  to  his  daughter  Barbara, 
and  $1,800  to  Louis  Schlntz,  as  trustee,  In 
trust  for  John  Zentner,  and  that  the  rest  and 
residue  of  the  estate  was  to  be  divided  in  six 
equal  parts,  one-sixth  to  each  of  the  tes- 
tator's sons  and  daughters,  the  sixth  part 
of  John  Zentner  to  be  paid  to  and  held  by 
Louis  Schlntz,  In  trust  for  him  as  provided 
In  the  will,  and  distribution  was  adjudged 
accordingly.  On  the  11th  of  August,  1887, 
the  executor,  Louis  Schintz,  rendered  what 
appeared  to  be  an  account  of  his  adminis- 
tration up  to  that  date,  but  the  county  court 
ordered  him  to  file  a  supplemental  account, 
and  allowed  him  to  withdraw  the  former  one, 
and  November  12,  1887,  he  filed  a  supple- 
mental Inventory  and  account,  in  which  the 
executor  debited  himself  with  the  amount  of 
the  Inventory  and  appraisal,  $32,586.73,  and 
with  Interest  collected,  the  most  of  which 
had  been  reinvested,  $12,331.34,  and  he 
claimed  credit  for  various  items,  securities 
on  hand,  etc.,  and,  among  others,  for  $549.- 
18  commissions,  $240  for  240  days'  services, 
and  extra  compensation  of  V/tt  per  cent  on 
$38,752,  being  the  average  amount  of  assets 
on  hand,  amounting  to  $2,179.80.  At  the 
same  time  he  filed  a  petition  for  allowance 
of  his  account  stating,  among  other  things, 
that  during  his  administration  he  had  col- 
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lected  and  reloaned  $38,587.67,  and  that  the 
average  amount  of  assets  In  bis  hands  each 
year  had  exceeded  that  sum;  that  a  large 
portion  of  his  time  since  his  appointment 
had  "been  necessarily  employed  in  the  ex- 
amination of  titles,  collecting  and  investing 
said  funds,  and  in  the  management  of  the 
estate,  which,  since  he  had  charge  of  it, 
had  yielded  an  income  of  nearly  eight  per 
cent  i>er  annum,  or  $2,399  in  excess  of  six 
per  cent,  compound  Interest";  that  by  an  ar- 
rangement with  the  testator  in  his  lifetime 
he  acted  as  his  financial  agent  under  an  ar- 
rangement that  he  should  retain  all  interest 
over  6  per  cent  for  his  compensation,  and  he 
claimed  an  extra  compensation  over  specif- 
ic sums  allowed  by  law  of  VA  per  cent  on 
the  average  annual  amount  of  the  estate  in 
his  hands  for  the  responsibility  assumed  by 
him,  and  for  skill  and  extraordinary  services 
attending  the  execution  of  his  trust  An  or- 
der for  hearing  said  petition  and  account 
was  made  for  a  day  certain,  but  no  action 
appears  to  have  been  had  thereon.  A  sec- 
ond and  final  account  up  to  March  4,  1888, 
was  filed  March  17,  1888,  showing  a  balance 
of  assets  on  hand  of  $42,329.97.  Notice  of 
hearing,  with  petition  for  settlement,  seems 
to  have  been  regularly  given.  An  entry  in 
the  minute  book  of  the  court  in  this  mat- 
ter, at  "special  term,  April  17,  1888,"  states, 
in  substance,  that  there  was  a  hearing  of 
the  petition  and  final  account  at  which  time 
several  of  the  parties  appeared,  and  "account 
examined,  settled,  and  allowed  up  to  March 
4,  1888,  and  compensation  of  executor  fixed 
up  to  that  date."  The  amount  of  extra 
compensation  allowed  to  the  executor  was 
$2,377.0&  A  third  account  was  filed  March 
23,  1889,  and  April  S,  1890,  a  fourth  account 
was  filed,  but  no  action  seems  to  have  been 
liad  on  them.  January  30,  1891,  the  execu- 
tor filed  his  fifth  and  final  account  The 
appellants  filed  their  objections  and  com- 
plaint in  substance  alleging,  among  other 
things,  in  gateral  terms,  that  the  charges  of 
the  executor  for  services  at  the  rate  of  1^ 
per  cent  on  the  aggregate  sum  of  money 
loaned  and  invested  from  time  to  time  were 
illegal  and  excessive,  and  that  he  should  be 
allowed  only  the  lawful  per  diem  for  time 
occupied  in  the  management  of  the  estate 
during  the  necessary  period  of  administra- 
tion, and  the  commissions  prescribed  by 
statute  (Rev.  St  S  3929);  that  his  charges 
for  attorney  fees  were  illegal,  improper, 
and  unnecessary;  and  that  he  should  have 
dosed  his  administration  at  the  end  of  one 
year  after  the  probate  of  the  will.  The  ex- 
ecutor traversed  these  specifications,  and  in- 
sisted on  the  settlement  of  his  account  of 
April  17,  1888,  as  res  adjudicata,  and  con- 
clusive on  his  account  to  March  4,  1888,  and 
upon  his  compensation  as  executor  as  fixed 
and  settled  up  to  that  date;  and  that  such 
allowane*  was  upon  due  notice,  and  had  not 
been  appealed  from  or  vacated.  Upon  the 
hearing  of  the  final  account  the  court  made 


a  finding  reciting  the  appearance  of  the  par- 
ties, and  that  Louis  Schlntz,  the  executor, 
was  sworn  and  examined  in  open  court, 
April  22,  1891,  and  that  after  hearing  the 
allegations,  proofs  of  parties,  and  all  the 
evidence  and  vouchers,  the  court  found,  in 
substance,  that  the  account  of  the  executor 
up  to  March  4,  1888,  was  settled  at  a  spe- 
cial term  of  the  court  on  due  notice,  and  the 
executor  was  allowed  the  sum  of  $2,700  in 
full  for  commission  and  all  compensation 
as  executor  to  March  4,  1888,  and  that  the 
balance  then  remaining  In  his  hands  was 
$42,572.61;  that  the  amount  of  prop^ty 
chargeable  to  him.  including  $613.60  for  ac- 
crued Interest  since  January  31,  1891,  was 
$52,393.37;  that  the  amount  allowed  and  to 
be  credited  to  him  since  said  date,  includ- 
ing $50  for  attorney's  fees  and  personal 
services,  was  $1,514.06,  and  the  residue  in 
his  hands  was  $50,879.31;  and  that  it  ap- 
pearing to  the  conrt  that  said  executor  had 
rendered  extraordinary  service  to  the  es- 
tate in  investing  and  looking  after  the  prop- 
erty of  the  estate,  and  that  he  be  allowed 
for  his  services  since  March  4,  1888,  $2,114.- 
51,  leaving  In  his  hands  for  distribution  un- 
der the  will  $48,764.80;  and  Judgment  of 
distribution  thereof  was  given  according 
to  the  construction  given  the  wllL  John 
Zentner  and  Maria  Schlntz  severally  ap- 
pealed to  the  circuit  court  from  the  entire 
Judgment  and  in  the  circnlt  court  the  rec- 
ord Is  that  "after  hearing  the  evidence  of- 
fered and  ar£:uments,"  etc.,  the  court  affirm- 
ed the  order  and  Judgment  of  the  county 
court  with  costs,  etc.,  from  which  the  said 
John  Zentner  and  Maria  Schlntz  severally 
appealed.  There  was  a  so-called  "bill  of  ex- 
ceptions," to  the  effect  that  at  the  trial  in 
the  circuit  court  the  complaint  and  answer 
and  notice  of  appeal  were  read,  and  "no  tes- 
timony, oral  or  documentary,  was  Introduc- 
ed on  the  part  of  either  the  appellants  or 
respondent  but  the  action  was  heard  and 
decided  upon  the  record  in  said  action  by 
consent  of  all  parties,"  with  a  certificate  of 
the  circuit  Judge  to  the  same  effect;  but  the 
bill  does  not  otherwise  specify  or  point  out 
what  particular  papers,  documents,  ac- 
counts, or  other  matters  are  thereby  refer- 
red to,  or  contain  any  exception.  The  pa- 
pers transmitted  from  the  county  court  are 
bulky  and  voluminous,  consisting  largely 
of  accounts,  schedules,  and  statements  ren- 
dered to  that  court  In  relation  to  the  collec- 
tion of  a  great  many  notes  and  mortgages, 
and  the  loaning  and  reinvestment  from  time 
to  time  of  the  funds  of  the  estate  by  the  ex- 
ecutor. 

John  J.  McAuIlffe  and  J.  G.  Flanders,  for 
appellants.    Bouck  A  Hilton,  for  respondent. 

PINNBT,  J.  (after  stating  the  facts).  1. 
The  objections  made  by  appellants  In  their 
brief  against  the  construction  placed  upon  tbe 
testator's  will  by  the  county  and  circuit  courts 
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were  not  pressed  In  argument,  bat  we  bave 
ocamined  them,  and  arrire  at  the  conclnslon 
tbat  they  are  not  well  taken.  We  do  not  think 
that  it  was  intended  to  create  any  trust  in 
the  will  in  favor  of  the  testator's  daughter 
Barbara  for  the  sum  of  $1,800,  or  for  one- 
sixth  of  the  residue  of  the  estate,  but  tbat, 
upon  a  fair  construction,  the  word  "to"  is  to 
be  supplied  after  the  word  "and,"  in  the  third 
and  fourth  paragraphs  of  the  will,  so  tbat  she 
took  under  it  a  legacy  for  $1,800  and  one-sixth 
of  the  residue,  free  from  any  trust  in  Louis 
Schintz.  If  it  can  be  said  that  any  trust  was 
Intended,  the  will  does  not  state  its  terms, 
and  it  would  be  but  a  mere  naked,  passive 
trust,  which  would  be  valid  as  to  personal  es- 
tate, and  as  to  real  estate  would  be  executed 
as  a  legal  estate  in  her  favor  by  force  of  the 
statute.  Sections  2071,  2076.  In  either  event, 
tbe  judgment  of  the  county  court,  directing 
payment  of  these  legacies  to  Barbara  Schintz, 
was  correct  The  general  legacy  of  $1,800  giv- 
en by  the  third  clause  of  the  will,  and  the 
legacy  of  one-sixth  of  the  "rest,  residue,  and 
remainder"  of  the  estate,  under  the  fourth 
clause,  to  Louis  Schintz,  as  trustee  of  tbe  tes- 
tator's son  John  Zentner,  are  the  only  legacies 
referred  to  In  the  fifth  clause  of  the  will,  as 
given  to  Louis  Schintz  as  trustee,  and  they  are 
given  to  him  for  John  Zentner  upon  the  active 
trusts  siiecifled  in  that  clause  of  the  will. 

2.  The  Judgment  in  respect  to  the  bequests 
in  trust  for  John  Zentner  does  not  deviate  in 
the  least  from  the  plain  and  immiatakable  lan- 
giiage  of  the  will,  but  recites  it.  John  Zent- 
ner did  not  predecease  the  testator,  and  if  he 
shall  leave,  when  his  death  occurs,  any  child 
or  children  surviving  him,  then  his  interest  or 
hla  share  is  to  be  paid  to  such  child  or  chil- 
dren, and  when  the  youngest  arrives  at  full 
age  the  principal  is  to  be  divided  equally  be- 
tweoi  them.  As  John  Zentner  is  still  living, 
it  cannot  be  known  whether  he  will  die  with- 
out leaving  children.  The  question  whether 
the  time  of  his  death  without  leaving  children, 
uiion  which  event  the  principal  sum  given  in 
trust  for  him  is  given  to  the  other  children 
of  tbe  testator,  refers  only  to  his  death  before 
tbat  of  the  testator  or  after  (Washbon  v.  Cope, 
144  X.  Y.  287,  39  N.  E.  388),  is  not  Involved  In 
the  case,  for  there  was  no  one  before  the  court 
In  any  imsition  to  assert  or  r&ist  any  claim, 
under  either  view  of  that  question.  The  Judg- 
ment will  not,  therefore,  be  conclusive  either 
way,  when  the  question  occurs  and  becomes 
a  practical  and  material  one  with  proper 
claimants  before  the  court  Until  then  the 
question  is  a  speculative  one  merely,  and  upon 
which  no  binding  Judgment  could  properly  be 
Kiven. 

3.  The  testator  did  not  give  any  general  leg- 
acy to  his  daughter  Maria  Schintz,  but  left  to 
bis  son  FiedoUn,  in  trust  for  her,  "one-sixth 
at  tbe  rest  residue,  and  remainder"  of  his  es- 
tate, after  providing  for  his  wife,  and  the  pay- 
ment of  tbe  several  legacies  for  $1,800  each. 
Be  did  not  give  her  any  general  legacy  for 
$1,800,  or  any  other  sum.    By  the  codicil  to 


his  will,  made  about  three  years  afterwards, 
the  testator,  after  reciting  the  bequest  in  trust 
for  his  daughter  Maria,  in  terms  as  above 
quoted,  revoked  it  and  "Instead  thereof"  gives 
and  bequeaths  to  her  "in  her  own  right  the 
said  one-sixth  of  the  rest,  residue,  and  remain- 
der of  the  estate  which  shall  remain  after  the 
death"  of  his  wife,  Barbara  Zentner.  It  is 
contended  that  by  the  codicil  Maria  Schintz 
is  entitled  to  one-sixth  of  the  corpus  of  the 
estate  before  payment  of  the  several  general 
legacies  for  $1,800  each,  and  debts  and  ex- 
peases  of  administration.  We  think  that  the 
only  effect  of  the  codicil  Is  to  turn  the  trust 
estate  in  favor  of  Maria  Schintz,  under  the 
will.  Into  a  legal  one,  and  not  to  Increase  her 
legacy  In  any  amount.  Her  share  in  the  resi- 
due under  the  original  will  is  expressly  re- 
ferred to,  and  the  bequest  in  the  codicil  is  to 
be  in  her  own  right  and  the  said  one-sixth  of 
the  rest  residue,  and  remainder  of  his  es- 
tate, clearly  refers  back  to  the  fourth  or 
residuary  clause  of  the  will,  although  there 
are  added  the  words,  "which  shall  remain  aft- 
er the.  death  of  my  wife."  No  part  of  the  cor- 
pus of  his  estate  was  devised  to  his  wife.  She 
took  only  such  part  of  the  Income  after  his 
death  as  she  might  require,  and  there  could, 
prc^erly  speaking,  be  no  "rest,  residue,  and 
remainder"  of  the  estate  until  the  general  leg- 
acies and  debts  and  expenses  of  administration 
were  paid.  The  evident  purpose  of  the  codicil 
was  to  leave  the  rights  of  Maria  Schintz  un- 
dw  the  will  In  the  same  plight  and  condition 
as  if  no  trust  provision  of  the  legacy  in  her 
favor  had  been  originally  incorporated  in  the 
will.  For  these  reasons  we  are  of  the  opinion 
that  no  reversible  error  occurred  in  that  part 
of  the  Judgment  construing  the  testator's  will. 
4.  The  executor,  as  such,  took  the  legal  title 
to  the  entire  estate,  it  consisting  of  personal 
estate,  for  the  purposes  of  administration. 
Tbe  rights  of  the  widow  under  the  will  ex- 
tended only  to  such  portion  of  tbe  Income  of 
the  estate  as  might  be  required  for  her  own 
use,  and  the  rest,  If  any,  was  to  b6  added  to 
the  principal.  The  executor  was  entitled  to 
hold  the  estate  upon  the  trusts  implied  by  law 
from  the  wlU  (Ford  v.  Ford,  70  Wis.  19,  33  N. 
W.  188)  to  collect  and  pay  over  such  Income 
from  time  to  time  to  the  widow  during  her 
life,  and  to  hold  the  bequests  in  favor  of  John 
Zentner  upon  the  express  trusts  specified  in 
the  will.  These  trust  duties  would  continue 
for  the  contemplated  period,  although  his  du- 
ties as  executor  might  be  sooner  terminated. 
He  would,  however,  continue  to  hold  the  es- 
tate as  executor  imtll  he  should  qualify  as  tes- 
tamentary trustee,  and  as  it  does  not  appear 
that  he  bad  so  qualified,  he  held  the  estate  by 
his  title  as  executor  until  he  settled  his  final 
account  Rev.  St.  {  4025;  Newcomb  v.  Wil- 
liams, 9  Mete.  (Mass.)  525,  534.  It  appears 
tbat  tbe  widow  died  in  January,  1891,  and  on 
tbe  Slst  of  that  month  the  executor  filed  his 
final  account  for  settlement  Until  after  the 
death  of  the  widow,  there  could  be  no  Judg- 
ment of  distribution,  and  in  the  meantime  the 
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estate  would  necessarily  remain  In  the  bands 
of  the  respondent,  to  be  managed  and  cared 
for  by  him,  either  as  executor  or  as  testamen- 
tary trustee;  and,  In  any  event,  at  the  reason- 
able cost  and  expense  of  the  estate. 

5.  There  was  a  trial  upon  Issues  made  up  In 
the  county  court  pursuant  to  its  rules  in  re- 
spect to  certain  portions  of  the  respondent's 
final  account  relating  to  certain  expenses  of 
administration,  investment,  and  management 
of  the  estate,  alleged  to  be  illegal  and  exces- 
sive, namely,  an  allowance  to  the  respondent 
for  attorney's  fees  and  extra  compensation 
claimed  by  him  In  addition  to  statutory  com- 
missions and  per  diem,  with  the  result  set 
out  in  the  foregoing  statem^it  The  record 
shows  that  the  respondent  was  examined  in 
open  cotut,  and  that  the  court  heard  the  alle- 
gations and  all  the  evidence.  The  appellants 
appealed  to  the  circuit  court  The  statute 
(section  4034)  provides  that  on  such  appeals 
"the  court  shall  proceed  to  trial  and  determi- 
nation of  the  matter  according  to  the  rules  of 
law,  allowing  a  trial  by  Jury  of  all  questions 
of  fact,  in  cases  where  such  trial  may  be  prop- 
er; and  such  court  may  direct  an  issue  to  be 
made  up  between  the  parties  In  a  brief  form, 
when  It  shall  be  deemed  necessary."  The 
Judgrment  recites  that  evldoice  was  heard. 
The  so-called  "bill  of  exceptions,"  which  does 
not  contain  any  exception  whatever,  or  any 
evidence,  states  that  "no  testimony,  oral  or 
documentary,"  was  Introduced,  "but  the  ac- 
tion was  heard  and  decided  upon  the  records 
in  said  action  by  consent  of  all  parties."  No 
objection  or  exception  appears  to  have  been 
talien  to  anything  that  occurred  at  the  trial. 
The  record  is  in  no  condition  to  admit  of  any 
review  of  many  of  the  qnestlona  argued  hero. 
It  is  no  part  of  our  duty  to  look  through  all 
the  details  of  evidence,  and  examine  volu- 
minous documents  and  accounts,  after  the 
manner  of  courts  of  original  jurisdiction.  We 
can  consider  only  matters  pointed  out  by  ex- 
ceptions, or  defects  or  points  appearing  upon 
the  face  of  the  record  proper.  Tlie  presump- 
tion is  in  favor  of  the  correctness  of  the  judg- 
ment appealed  from. 

6.  It  appears  upon  the  face  of  the  judgment 
of  the  county  court  that  there  had  been  a  set- 
tlement of  the  respondent's  account  up  to 
March  4,  1888,  upon  notice,  at  which  one  of 
the  appellants  was  represented  by  a  trustee 
and  the  other  by  her  attorneys,  who  withdrew 
opposition  to  the  account  It  Included  $2,- 
377.08  for  extra  compensation,  besides  $565.56 
for  commissions.  The  appellants  now  claim 
that  this  settlement  was  not  final  and  con- 
clusive upon  the  matters  embraced  In  it,  and 
that  on  the  hearing  of  the  final  account  in  the 
county  court  and  In  the  circuit  court  they  had 
a  right  to  overhaul  that  accoimt,  and  contest 
as  of  course,  any  of  the  items  embraced  in 
it  Th^re  is  nothing  in  the  record  to  show 
that  they  were  denied  the  right  to  do  so.  We 
have  no  doubt  of  the  right  of  the  county  court 
to  settle  and  allow  an  executor's  or  adminis- 
trator's account  at  aiiy  time  before  the  rendi- 


tion of  his  final  account  upon  notice  as  pro- 
vided in  the  statute  (Rev.  St  S  3S>31).  and 
that  when  thus  settled  and  allowed.  It  will  be 
final  and  conclusive  as  to  all  matters  em- 
braced In  it  and  can  be  impeached  or  re- 
opened only  for  fraud  or  mistake.  Woemer. 
Adm'n,  504,  505,  and  casesin  notes.  In  Mas- 
sachusetts It  Is  provided  by  statute  that  npou 
every  settlement  of  an  account  by  an  execu- 
tor or  administrator  his  former  accounts  may 
be  so  far  opened  as  to  correct  any  mistake  or 
error  therein,  excepting  that  any  matter  In 
dispute  between  two  parties,  which  had  been 
formerly  heard  and  determined  by  the  court, 
should  not  be  again  brought  In  question  with- 
out leave  of  the  court  In  Wlggin  v.  Swett. 
6  Mete.  (Mass.)  198,  Shaw,  O.  J.,  said,  "The 
law  was  substantially  the  same  before  tbe 
Revised  Statutes."  The  court  is  cautions  to 
exercise  such  a  power  In  regard  to  a  subject 
thus  controverted  and  judicially  settied.  Stet- 
son V.  Bass,  9  Pick.  27.  See,  also.  Gate  -v. 
Nlckerson,  144  Mass.  417,  11  N.  E.  714;  Ap- 
peal of  Froes,  105  Pa.  St.  258,  268;  Rhoads's 
Appeal,  39  Pa.  St  186;  Shindel's  Appeal,  57 
Pa.  St  43;  In  re  Fisher's  Estate,  15  Wis.  57S. 
The  allowance  of  the  account  up  to  March  4. 
1888,  for  executor's  services,  may  have  been 
erroneous,  as  having  been  made  eontrary  to 
section  6,  rule  17,  of  the  county  court  rules, 
but  It  Is  none  the  less  oonclusive.  It  cannot 
now  be  avoided  for  mere  error  in  practice. 

7.  The  statute  (Rev.  St  {  3929)  provi<l«s 
that,  In  addition  to  tbe  per  diem  and  commis- 
sion, the  executor  shall  be  allowed  as  compen- 
sation such  further  sums,  "In  cases  of  unusual 
difficulty  or  «ctraordlnary  services,  as  tbe 
court  shall  deem  reasonable."  The  varlonii 
lengthy  accounts  of  the  executor,  and  scbed- 
ules  annexed,  show  the  collection,  manage- 
ment, loaning,  and  reloaning  on  mortgage 
security  of  tbe  moneys  of  the  estate  ttxtaa 
time  to  time  for  a  period  of  over  seven  years, 
by  which  the  estate  has  been  Increased  from 
$32,586.73  in  the  beginning,  so  that  there  re- 
mained, after  satisfying  the  provision  for  the 
widow  and  all  debts  and  expenses  of  adminis- 
tration, the  sum  of  $48,764.80  for  distribntlmi. 
These  services  may  be  fairly  considered  to  be 
extraordinary,  and  of  a  very  valuable  charac- 
ter. The  extra  compensation  does  not  appear 
to  exceed  the  amount  allowed  the  respondent 
by  the  testator  for  substantially  the  same 
services  rendered  for  him  In  his  Ufettmc 
The  estate  appears  to  have  been  managed 
with  greet  skill  and  prudence,  and  the  re- 
spondent deserves  credit  for  his  succesaful 
conduct  of  its  affairs.  The  statute  contem- 
plates that  the  court  shall  exercise  its  sound 
discretion  on  the  matter  of  extra  compensa- 
tion. The  question  is,  "What  does  the  court, 
1b  view  of  the  evidence  and  its  own  knowl- 
edge of  the  facts,  judge  reasonable?"  Ford 
V,  Ford,  88  Wis.  131,  59  N.  W.  464.  The 
record  is  In  no  condition  to  enable  us  to  aay 
that  the  allowance  was  not  j^aaonable  in 
amount 

&  It  ia  urged  that  no  extra  compensation 
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sbonld  have  beea  allowed,  unless  the  same 
was  set  up  as  a  claim  In  the  statemoit  of 
such  final  account,  as  required  by  the  second 
section  of  rule  17,  county  court  rules.  This  Is 
a  matter, of  practice,  and  does  not  go  to  the 
power  of  the  court,  and,  had  objection  been 
made.  It  Is  fair  to  presume  that  the  rule  would 
hare  hetsa  enforced.  Upon  the  trial  of  the 
appeal  from  the  allowance  of  the  executor's 
account,  in  which  the  legality  and  reasonable- 
ness of  the  amount  was  In  issue,  the  parties 
do  not  appear  to  have  raised  this  objection, 
but  consented  that  the  action  should  be  heard 
and  decided  upon  the  record.  The  objection 
which  the  appellants  seek  to  make  is  not  open 
to  them  on  this  appeal  The  court  might 
properly,  under  these  circumstances,  act  upon 
the  evidence  agreed  on,  and  its  own  Icoowl- 
edge  In  making  the  allowance.  We  perceive 
nothing  in  the  record  to  doubt  the  propriety 
of  the  allowance  for  attorney's  fees.  The  er- 
rors or  defects  in  the  pleadings  and  proceed- 
ings, relied  on,  founded  on  a  noncompliance 
with  the  rules  of  practice,  do  not  appear  to 
have  prejudiced  the  rights  of  the  appellants, 
and  under  the  statute  (Rev.  St  8  2828)  fur- 
nish no  ground  for  the  reversal  of  the  Judg- 
ment appealed  from.  There  is  no  reversible 
error  in  the  record.  The  Judgment  of  the  cir- 
cuit court  on  both  appeals  is  affirmed,  and  the 
cause  Is  remanded  to  the  county  court  for 
Winnebago  county  for  further  proceedings 
according  to  law. 


STATE  V.  HUNKINS. 
(Supreme  Court  of  Wisconsin.  April  23,  1805.) 
Fbaus— Traxstbr  op  Ikcombkiibd  Land. 
Under  Laws  1887,  c.  244  (Sanb.  &  B. 
Ann.  SL  S  4431a),  providing  that  any  person  who 
shall  convey  real  estate,  luiowing  that  it  is  in- 
cambered,  with  intent  to  defraud,  shall  be  pun- 
ished, etc.,  one  who  fraadnlently  induces  the  own- 
er of  tilie  legal  title,  who  is  himself  innocent  of 
any  intent  to  defrand,  to  convey  the  same  to  a 
third  person,  is  guilty  of  no  oSense.  Per  Pinney, 
J.,  dissenting. 

Dissenting  opinion.  For  majority  opinion, 
see  62  N.  W.  1047. 

PINNBT,  J.  I  cannot  concur  In  the  con- 
clusions at  which  the  court  has  arrived  In 
tbl8  case.  I  think  it  is  entirely  clear  that  the 
Information  does  not  charge  an  offense  under 
section  4431a,  Sanb.  &  B.  Ann.  St;  i  nor 
does  the  proof  show  that  any  offense  with- 
in this  statute  was  committed.  The  case  re- 
ported shows  that  the  defendant  committed 
a  most  reprehensible  fraud,  and  that  the 
person  who  did  convey  the  real  estate  de- 
Bcribed,  and  who  alone  had  capacity  to  do 
so,  vra.s  entirely  Innocent  of  any  wrong  in 
doing  It  The  statute  is  that  any  person 
"who  shall  convey  real  estate,  knowing  that 
an  Incumbrance  exists  thereon,  with  Intent  to 
defraud,"  etc.,  shall  be  punished,  etc.  The 
language  describing  the  offense  has  a  stilct- 


1  Laws  1887,  c.  244. 


ly  technical  meaning.  It  speaks  of  an  act 
that  has  a  well-defined  effect  In  the  law. 
The  word  "convey"  is  clearly  used  In  Its 
appropriate,  technical,  and  legal  sense,  as 
the  act  of  passing  the  title  to  land  by  an 
appropriate  conveyance  by  the  grantor  to 
the  grantee.  Abendroth  v.  Town  of  Green- 
wich, 29  Conn.  365;  Rev.  St  S  2242.  In  or- 
der that  real  estate  shall  be  conveyed,  with 
Intent  to  defraud,  within  the  meaning  of 
this  statute,  there  must  be  a  deed  of  it  exe- 
cuted by  some  one  having  the  title,  and  com- 
petent in  law  to  convey  it  and  this  deed 
must  operate  to  pass  the  title.  No  other  per- 
son can  be  g^nllty  of  the  offense,  except  by 
aiding  or  abetting  its  commission  by  one  hav- 
ing legal  capacity  and  ability  to  convey,  and 
actually  conveying  with  intent  to  defraud, 
within  the  statute.  The  case  where  one 
fraudulently  procures  the  owner  of  the  legal 
title  to  convey,  innocently  and  without  in- 
tent to  defraud,  is  not,  I  think,  within  the 
langrnage  of  the  statute,  upon  any  admissible 
principle  for  construing  criminal  enactments. 
Criminal  statutes  "can  never  be  expanded 
against  the  accused  so  as  to  bring  within 
their  penalties  any  person  who  is  not  within 
their  letter,"  and  "one  may  defend  himself 
by  showing,  if  he  can,  that  either  the  main 
part  of  the  enactment,  or  some  exceptive 
clause  thereof,  is  so  unguardedly  worded  as 
to  open  an  escape  for  him  through  the  let- 
ter, his  act  being  still  a  complete  violation 
of  Its  spirit"  Bish.  St  Crimes.  H  230.  232. 
In  order  to  make  the  act  criminal,  the  uni- 
versal rule  is  that  upon  some  sensible  and 
permissible  construction  of  the  enactment 
the  case  is  brought  witliln  its  language. 
Courts  have  no  commission  to  bend  the  stat- 
ute to  a  particular  case,  upon  the  theory  that 
it  Is  within  its  reas<»  and  spirit  though  not 
within  its  language,  on  the  assumption  that 
the  accused  has  committed  an  act  for  which 
he  ought  to  be  punished,  similar  in  character 
to  the  offense  against  which  the  statute  is 
directed;  otherwise  all  distinctions  between 
acts  Innocent  and  unlawful  would  be  lost 
sight  of,  and  no  certain  rule  would  remain 
for  regulating  human  conduct  While  it  is 
true  "that  one  who  commits  a  crime  through 
an  innocent  agent  Is  a  principal,  though  be 
may  be  personally  absent  when  the  act  itself 
is  done,"  this  Is  subject  to  the  qualification 
that  such  person  has  the  legal  capacity  and 
ability  to  commit  the  particular  offense,  or 
that  the  act  of  the  agent  is  also  criminal  as 
to  the  agent  himself.  This  is  illustrated  In 
BIsh.  St  Crimes,  S  145,  where  It  Is  said: 
"While,  in  general,  one  who  assists  another 
In  a  crime  is  to  be  regarded  as  a  Joint  doer 
with  him,  the  words  'actually  occupy,'  re- 
ferring to  the  place  of  committing  an  offense, 
seem  to  have  been  understood  as  excluding 
the  idea  of  guilt  in  one  who  did  not  in  the 
language  of  the  provision,  actually  occupy 
the  place;  and  the  nature  of  an  offense  may 
exclude  the  idea  of  criminality  in  any  but 
the  Individual  doing  the  act"    In  the  present 
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case  the  defendant  bad  no  title,  and  no  pow- 
er to  convey  any,  eltber  fraudulently  or  Inno- 
o<»ntly,nor  did  heconvey.orattempt  toconvey 
any  real  estate,  but  the  party  who  alone  was 
able  to  convey  it  did  so  innocently.  Here  was 
no  case  of  aiding  or  abetting  the  commission 
of  a  criminal  offense  within  the  cases  relied  on 
by  the  state,  for,  within  the  plainest  princi- 
ples, no  criminal  offense  was  committed; 
and  while,  in  a  general  sense,  the  case  may 
be  said  to  be  within  the  spirit  and  meaning 
of  the  amended  statute,  yet  it  Is  not  provided 
for  by  It,  but  "such  a  case  must  be  disposed 
of  according  to  the  prior  law,  and  the  legis- 
lature alone  can  core  the  defect"  It  is 
what  is  termed  a  "casus  omissus."  Blsh. 
St.  Crimes,  {  146.  In  the  case  of  U.  S.  v. 
Wlltberger,  5  Wheat.  95,  Marshall,  C.  J., 
speaking  of  the  rule  that  penal  laws  are  to 
be  construed  strictly,  and  of  the  contention 
that  the  Intention  of  the  legislature  must 
govern,  and  that  if  a  case  was  within  such 
Intention  it  must  be  considered  within  the 
letter  of  the  statute,  and  so  within  the  rea- 
son of  the  statute,  said  that  the  rule  that 
penal  statutes  are  to  be  constmed  strictly  is 
founded  "on  the  tenderness  of  the  law  for 
the  rights  of  individuals,  and  on  the  plain 
principle  that  the  power  of  punishment  is 
vested  in  the  legislative  department,  not  In 
the  judicial  department  It  is  the  legisla- 
ture, not  the  court  which  is  to  define  a  crime 
and  ordain  its  punishment  •  •  •  The 
Intention  of  the  legislature  Is  to  be  collected 
from  the  words  they  employ.  Where  there 
Is  no  ambiguity  In  the  words,  there  Is  no 
room  for  construction.  •  •  •  To  deter- 
mine that  a  caae  la  within  the  intention  of 
a  statute,  Its  language  must  authorize  us  to 
say  so.  It  would  be  dangerous,  indeed,  to 
carry  the  principle  that  a  case  which  is  with- 
in the  reason  or  mischief  of  a  statute  is  with- 
in its  proyislons,  so  far  as  to  punish  a  crime 
not  enumerated  In  a  statute,  because  it  is  of 
equal  atrocity  or  of  kindred  character  with 
those  which  are  enumerated."  To  the  same 
effect  are  the  cases  of  U.  S.  ▼.  Chase,  135 
U.  S.  261,  10  Sup.  Ct  756,  and  SarUs  v.  U. 
S..  152  U.  8.  675,  14  Sup.  Ct  720.  In  aeave- 
land  V.  Norton,  6  Cush.  383,  it  was  laid  down 
by  Shaw,  C.  J.,  that  "all  penal  acts  are  to  be 
construed  strictly,  and  not  extended  by  equi- 
ty, or  by  the  probable  or  supposed  Intention 
of  the  legislature,  as  derived  from  doubtful 
words,  but  that,  in  order  to  charge  a  party 
with  a  penalty,  be  must  be  brought  within 
Its  operation,  as  manifested  by  express 
words  or  necessary  implication."  Monson  v. 
Chester,  22  Pick.  387;  People  v.  Peacock,  98 
111.  172.  The  acts  constituting  the  offense 
must  be  both  within  the  letter  and  the  spirit 
of  the  statute.  Lair  v.  Killmer,  26  N.  J. 
Law,  622;  Shaw  v.  Clark,  49  Mich.  884,  18 
N.  W.  786.  The  language  of  the  statute  is 
extremely  plain,  and  Includes  only  the  case 
where  a  person  has  title  to  real  estate,  and 
conveys  it  knowing  that  It  Is  Incumbered, 
wltb  Intent  to  defraud,  etc.    It  Is  too  plain  to 


need  construction.  When  a  party  aids  or 
abets  or  procures  another,  having  title  to  real 
estate,  to  convey  it  such  other  person  know- 
ing that  it  is  incumbered,  with  intent  to  de- 
fraud, he  would  be  guilty  as  a  principal  of- 
fender with  the  person  making  such  convey- 
ance. But,  in  order  to  sustain  this  ooavic- 
tlon,  it  Is  necessary  to  go  farther,  and  de- 
clare that  the  statute  makes  it  an  offense  for 
one  to  induce  or  procure  another  having  title 
to  real  estate,  and  not  knowing  It  is  in- 
cumbered, to  convey  it  innocently  to  a  third 
party,  and  without  intention  to  defraud,  s 
case  clearly  not  within  the  statute,  although 
he  might  procure  and  induce  the  making  of 
the  conveyance  for  a  fcaudnlent  purpose  of 
his  own.  I  think  both  questions  submitted 
should  be  answered  In  the  negative. 


PETERSON  V.  P.  P.  MAST  &  CO. 
(Supreme  Court  of  Minnesota.     May  13,  1885.) 
Tax  Bale— RBDEMPTioir  Norios. 
▲  notice  of  the  expiration  of  redemption 
from  a  tax  sale,  under  the  provisions  of  Laws 
1877,  c.  6,  I  37  (Gen.  St  1894,  I  1654),  served 
July  12.  1888,  which  stated  that  the  time  for  re- 
demption would  expire  "on  the  9th  day  of  Sep- 
tember, 1886,  or  within  sixty  days  after  the  serv- 
ice of  this  notice,"  luid  insufficient 
(Syllabna  by  the  Court.) 

Appeal  from  district  court,  Lac  Qui  Parle 
county;  Oorham  Powers,  Judge. 

Action  by  Peter  A.  Peterson  against  P.  P. 
Mast  &  Co.,  to  determine  title  to  land.  The 
findings  of  the  trial  court  were  for  defend- 
ant From  an  order  denying  his  motion  for 
a  new  trial,  plaintiff  appeals.    Affirmed. 

H.  L.  Hayden,  for  appellant  Frank  Palm* 
er,  for  respondent 

START,  a  J.  The  snbject-matter  of  this 
action  Is  certain  real  estate,  which  the  plain- 
tiff is  In  the  possession  of  and  claims  to  own 
by  virtue  of  an  alleged  tax  title  thereto. 
The  defendant  claims  a  lien  on  the  land  by 
virtue  of  a  mortgage  adverse  to  the  plain- 
tiff's title,  and  this  action  was  brought  to 
determine  such  adverse  lien.  The  trial  court 
found  that  the  plaintiff  was  not  the  owner 
of  the  land,  and  that  the  lien  thereon  claim- 
ed by  the  defendant  was  valid.  From  an  or- 
der denying  his  motion  for  a  new  trial  the 
plaintiff  appealed.  The  tax  sale  under  whicli 
the  plaintiff  claims  title  was  made  May  3, 
1886.  The  only  notice  of  the  expiration  of 
the  time  for  redemption  from  the  sale  ever 
Issued,  given,  or  served  was  one  dated  July 
11,  1888,  and  served  on  July  12,  1888,  in 
which  It  was  stated  "that  the  time  of  re- 
demptlon  from  said  sale  allowed  by  law  will 
expire  on  the  9th  day  of  September,  1888,  or 
within  sixty  days  after  t)ie  service  of  this 
notice."  The  only  question  presented  by  the 
record  is  the  sofflclency  of  this  notice.  The 
question  must  be  determined  by  the  provi- 
sions of  Laws  1877,  c.  6,  |  87  (0«L  St  1804, 
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i  1654),  which  reqnbre  the  notice  to  specify 
the  time  when  the  redemption  will  expire, 
and  prorlde  that  the  time  shall  be  60  days 
after  the  service  of  snch  notice.  This  stat- 
ute is  mandatory,  and  must  be  followed  with 
reasonable  exactness.  Kenatson  r.  Railway 
Go.  (Minn.)  60  N.  W.  813.  If  this  notice  had 
simply  stated  that  the  time  for  redemption 
wonld  expire  60  days  after  the  service  of  the 
notice,  it  would  have  been  valid.  Parker  r. 
Branch,  42  Minn.  155,  43  N.  W.  907.  But 
snch  Is  not  this  case,  for  the  notice  fixes  in 
the  alternative  two  different  dates  at  which 
the  time  for  redemption  will  expire,  and 
furnishes  no  date  for  determining  the  true 
date.  It  declares  that  the  redemption  will 
expire  on  September  9th,  or  within  60  days 
after  the  service  of  the  notice;  that  is,  it 
says  the  time  to  redeem  will  a:plre  either  on 
September  9th,  or  it  will  expire  within  60 
-days  after  service  of  the  notice.  Which? 
Who  can  tell?  If  September  9tb,  It  is  not 
-00  days  after  the  service.  If  within  60  days 
after  service,  how  many  days  within?  The 
statute  fixes  the  time  at  60  days  after  service, 
not  within  60  days.  The  notice  was  clearly 
insufficient,  in  that  it  fixed  no  definite  time 
when  the  redemption  would  expire.  Order 
affirmed. 


8TATB  ex  rel.  HtTRD  v.  WILLIS,  District 
Judge. 

(Supreme  C<oart  of  Minnesota.     May  18,  1885.) 
Contempt  Proosbdiso8 — RsviEir  bt  Ckbtiorari 

— CRIXniAI.  CiONTaHIT— NonOK  to  RBSPOHDBire. 

1.  Where  in  contempt  proceedings  the  penal- 
ty imposed  is  for  the  benefit  of  a  par^,  the  order 
is  appealable,  and  certiorari  will  not  lie  to  review 
it:  ont,  where  the  punishment  is  for  a  criminal 
contempt,— that  is,  one  where  the  penalty  is  im- 
posed solely  to  vindicate  the  anthority  of  the 
court.— the  order  is  not  appealable,  and  it  can  be 
reviewed  by  certiorari.  State  v.  Leftwich,  42  N. 
W.  .598.  411  Minn.  42,  followed. 

2.  liie  relator  in  an  action  for  a  divorce,  on 
the  motion  of  the  defendant  thexeiii,  was  called 
into  court  to  show  cause  why  a  peremptory  order 
should  not  be  made  directing  the  payment  of  ali- 
mony, as  iHrevionsly  ordered,  within  a  time  to  be 
fixed,  and,  in  the  event  of  his  failure  to  comply 
with  such  order,  he  be  punished  for  contempt  of 
court.  The  court,  upon  the  hearing,  made  its  or- 
der granting  the  motion,  and  fixing  the  punish- 
ment, in  the  event  the  relator  failed  to  comply 
with  the  order,  but  the  court  further  convicted 
and  punished  him  for  a  criminal  contempt  for  his 
past  disobedience  of  its  orders.  Bdd,  that  so 
much  of  the  order  as  convicted  him  for  a  criminal 
contempt  was  not  responsive  to  the  moticni;  that 
be  could  not  be  so  convicted  except  upon  a  proper 
charge  made,  w<th  notice  and  op{>ortunity  to  an- 
swer it  This  much  of  the  order  is  reversed,  and 
writ  quashed  as  to  the  balance. 

(Syliabna  by  tbe  Court.) 

Certlonrl  from  district  court,  Ramsey  coun- 
ts:  John  W.  Willis,  Judge. 

Certiorari,  on  the  rdation  of  William  J. 
Hard,  against  John  W.  Willis,  judge  of  the 
district  oonrt  of  Ramsey  county,  to  review 
contempt  proceedings  against  relator.  Writ  is 
qtmshed  in  part,  and  so  much  of  the  order  as 
punished  relator  for  a  criminal  contempt  re- 
Tenjcd. 


Henry  &  R.  L.  Johns  and  F.  W.  Zollman, 
for  relate.  McCafferty  &  Noyea,  for  respond- 
ent 

START,  a  J.  Certiorari  to  review  con- 
tempt proceedings  against  the  relator  in  dis- 
trict court  of  tbe  county  of  Ramsey.  On  the 
10th  day  of  April,  1895,  in  an  action  pending 
therein,  wherein  William  J.  Hurd,  the  relator, 
was  plaintiff,  and  Anna  A.  Hurd  was  defend- 
ant, a  motion  on  behalf  of  the  defendant  was 
presented  to  the  respondient,  as  one  of  the 
judges  of  snob  oonrt  The  motion  was  based 
upon  the  affidavits  of  the  defendant  and  her 
attorney  and  tbe  records  and  files  in  the  case, 
and  was  for  a  peremptory  order  against  the 
plaintiff  "(1)  directing  the  payment  of  attor- 
ney's fees  and  alimony,  as  hereinbefore  or- 
dered by  tbe  court,  and  within  a  time  to  be 
fixed  by  the  court,  and  that.  In  the  event  of 
the  failure  of  the  plaintiff  to  comply  with 
such  order,  that  he  be  punished  for  contempt 
of  court;  (2)  for  restraining  the  defendant 
from  in  any  manner  disposing  of  his  property, 
or  any  part  thereof,  until  such  order  is  com- 
plied with;  (3)  for  costs  of  this  motion." 
Thereupon  the  court  made  its  order,  the  here 
material  part  of  which  is  as  follows:  "Or- 
dered that  the  plaintiff  herein  show  cause,  at 
a  special  term  to  be  held  *  *  *  on  Satur- 
day, the  20th  day  of  AprU,  1895,  •  •  • 
why  defendant's  motion  hereto  attached  shall 
not  be  granted."  The  plaintiff  appeared  in  re- 
sponse to  the  order,  and  the  hearing  was  ad- 
journed to  April  27th,  when  the  parties  again 
appeared,  and  the  order  to  show  cause  was 
heard,  and  the  court,  on  April  29th,  made  its 
formal  order,  adjudging:  First  Ttiat  tbe 
plaintiff  was  guilty  of  cobtempt  of  court  in 
not  complying  with  the  previous  orders  of  tbe 
court  for  the  payment  of  alimony,  and  ordered 
that  "the  plaintiff  be,  and  he  is  hereby,  fined, 
as  and  for  a  contempt  of  this  court,  the  sum 
of  one  hundred  and  twenty-five  dollars,  to  be 
paid  forthwith;  and.  In  the  event  of  hia  failure 
to  so  pay  said  amount,  be  be,  and  be  is  here- 
by, committed  to  the  common  jail  in  and  for 
the  county  of  Ramsey  and  state  of  Minnesota, 
and  imprlaoned  therein  until  such  fine  be 
paid,  not  exceeding  six  months."  Second.  "Or- 
dered, that  the  plaintiff  be,  and  he  is  hereby, 
peremptorily  required  to  pay  on  or  before 
Tuesday,  the  30th  day  of  AprU,  1885,  at  10 
o'clock  in  the  forenoon,  tbe  amount  set  forth 
as  being  due,  to  wit,  the  sum  of  five  hundred 
dollars  heretofore  allowed  by  the  several  or- 
ders of  this  court  to  the  defendant;  and,  in 
the  event  of  hia  refusal  ao  to  pay  such  sum,  he 
be,  and  he  is  hereby,  ordered  to  be  committed 
to  the  common  jail  of  Ramsey  county  and 
state  of  Minnesota,  and  be  imprisoned  therein 
until  said  amount  la  fully  paid  and  liqui- 
dated." 

1.  A  motion  was  made  on  behalf  of  tbe  re- 
spondent to  quash  the  writ,  on  the  ground 
that  the  order  was  appealable,  and  therefore 
certiorari  will  not  lie.  While  there  is  but  one 
formal  order  in  this  case,  yet  it  has  a  twofold 
aspect,  for  practically  tJiere  are  two  orders 
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In  one.  The  first  snbdiylsion  of  the  order 
purports  to  punish  the  relator  (or  a  criminal 
contempt,— that  is,  one  which  obstructs  the  ad- 
ministration of  Justice,  or  tends  to  bring  the 
court  into  disrepute;  and  punishment  Is  Im- 
posed, not  for  the  benefit  of  any  party  or  per- 
son, but  to  assert  and  vindicate  the  antbority 
of  the  court  The  second  subdivision  deals 
with  a  civil  contempt;  that  Is,  one  where  the 
punishment  is  ImiMsed  for  the  sole  benefit  of 
the  party  upon  whose  motion  the  proceedings 
are  Instituted.  No  aiq>eal  lies  from  an  order 
punishing  a  criminal  contempt,  but  an  appeal 
does  lie  frtnn  an  order  punishing  a  civil  oon- 
traipt  Hence  the  first  subdivision  of  the  oi^ 
der  is  reviewable  by  certiorari;  the  second  is 
not,  for  the  relator's  remedy  Is  by  appeal.  In 
re  Fanning,  40  Minn.  4,  41  N.  W.  1076;  State 
r.  Leftwlch,  41  Minn.  42,  42  N.  W.  598.  Mo- 
tlon  to  quash  must  be  denied  as  to  the  first 
subdivision  of  the  order,  and  allowed  as  to 
the  second. 

2.  The  only  question  we  can  review  in  this 
case  is  the  first  subdivision  of  the  order,  con- 
victing and  punishing  the  relator  for  a  crim- 
inal contempt  The  statute  provides  that 
where  the  alleged  contempt  is  not  committed, 
as  In  the  case  at  bar,  in  the  immediate  pres- 
ence and  hearing  of  the  court  the  court  upon 
being  Informed  by  afBdavit  or  other  evidence 
of  the  facts  constituting  the  ctmtempt  must 
cite  the  party  to  be  proceeded  against  by  ex- 
der  to  show  cause,  or  issue  its  warrant  to 
bring  him  before  the  court  to  answer  the 
charge.  When  the  accused  la  brought  before 
the  court  or  appears  In  response  to  the  order, 
the  court  must  proceed  to  investigate  the 
charge  by  examinhig  him  and  the  witnesses 
for  and  against  him;  and,  upon  the  evidence 
so  taken,  the  court  must  determine  whether 
the  person  proceeded  against  is  guilty  of  the 
contempt  charged.  Gen.  St  1894,  H  6157, 
6166,  6166;  State  v.  Ives  (Minn.)  62  N.  W. 
831.  Now,  it  is  perfectly  apparent  from  the 
motion,  which  is  the  only  basis  for  the  order 
under  review,  that  the  relator  was  not  called 
into  court  to  answer  for  a  past  criminal  con- 
tempt All  that  he  was  required  to  answer 
or  show  cause  against  was  why  a  i>eremptory 
order  should  not  Issue  directing  him  to  pay  ali- 
mony and  attorney's  fees  within  a  time  to  be 
fixed  by  the  court,  and,  in  the  event  of  his 
failure  to  comply  with  such  order,  that  he  be 
punished  as  and  for  a  contempt  of  court 
There  Is  no  intimation  either  in  the  order  or 
motion,  which  he  was  called  upon  to  answer, 
that  he  was  to  be  proceeded  against  and  pun- 
ished for  his  past  conduct  On  the  contrary, 
he  was  called  on  to  show  cause  why  a  definite 
time  should  not  be  fixed  when  he  must  pay 
the  alimony,  or  be  punished  as  for  a  contempt 
The  whole  matter,  so  far  as  any  suggestions 
of  punishment  were  concerned,  related  to  his 
future  refusal  to  comply  with  the  order  to  be 
made  on  the  decision  of  the  motion;  or,  in  oilier 
words,  he  was  brought  Into  court  to  answer 
proceedings  Instituted  solely  for  the  benefit  of 
the  defendant,  and  not  to  vindicate  the  au- 


thority of  the  court  The  second  sabdivisioD 
of  the  order  Is  gomane  to  such  proceedings, 
but  the  first  subdivision,  oonvictlnji  and  pun- 
ishing the  relator  for  a  crimiuiil  L-nutempt  is 
in  no  manner  responsive  thereto,  and  cannot 
be  sustained,  for  the  manifest  reas<Hi  that  it 
was  not  the  charge  which  he  was  called  Into 
court  to  answer.  He  could  not  be  convicted 
of  a  criminal  contempt  except  upon  a  proper 
charge  made,  with  notice  and  4q;»portanit]r  to 
answer  It 

So  much  of  the  order  In  this  case  as  con- 
victs and  punishes  the  relator  for  a  criminal 
contempt  being  the  first  subdivision  thereof, 
must  be  reversed;  and,  as  to  that  portion  of 
the  order  we  have  designated  as  the  second 
subdivision,  the  writ  Is  quashed,  leaving;  the 
relator  to  pursue  his  remedy  by  appeal.  If  ao 
advised.     So  ordered. 


NORMAN  V.  BCKERN. 
(Supreme  Court  of  Minnesota.     April  26,  1806.) 
CoNVBKstoir — FLsisraos. 
The  complaint  herein  stated  a  good  cause 
of  acdon. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Norman  county; 
Frank  Ives,  Judge. 

Action  by  S.  O.  Norman  against  Anthon 
Bckem.  From  an  order  overruling  a  demnr- 
rer  to  the  complaint  defendant  appeals.  Af- 
firmed. 

Plaintiff  leased  premises  owned  by  defend- 
ant from  one  Nelson,  on  the  representations 
by  defendant  that  Nelson  was  owner.  After 
plaintiff  erected  a  building  and  other  Im- 
provements on  the  premises,  and  paid  rent  to 
Nelson,  defendant  in  plaintiff's  absence,  took 
possession  of  the  premises,  and  turned  them 
over  to  another  person,  converting  the  im- 
provements; and  this  action  was  brought  for 
damages  and  the  value  of  such  Improve- 
ments. The  recapitulation  of  the  allegations 
of  the  complaint  mentioned  in  the  opinion 
reads  as  follows:  (1)  That  the  representa- 
tions made  by  the  defendant  were  so  made 
with  the  knowledge  that  plaintiff  was  about 
to  accept  a  lease  for  the  property  described; 
(2)  that  the  defendant  knew  the  falsity  of 
the  representations;  (3)  that  defendant  knew 
that  plaintiff  would  rely  and  act  upon  the  in- 
formation and  represoitationa  given;  (4)  that, 
in  reliance  on  such  representations,  the  plain- 
tiff accepted  the  lease,  made  the  Improve- 
ments, and  paid  the  rent;  (6)  that  the  de- 
fendant was  misled  to  his  prejudice  and  con- 
sequent substantial  damage;  (G)  that  the  rep- 
resentations were  material;  (7)  that  the  plain- 
tiff was  Ignorant  of  the  facts  of  ownership. 

CJalldns  &  Sharpe,  for  appellant  M.  A. 
Brattland,  for  respondent 

COLLINS,  3.  The  counsel  for  respondmt 
recapitulates  In  the  latter  part  of  his  brief 
the  allegations  of  his  complaint  in  a  very 
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clear  and  concise  manner,  and,  as  be  says,  all 
of  the  elements  of  an  estoppel  In  pals  are 
therein  stated.  Nothing  further  need  be  said, 
and  the  order  apt>ealed  from  stands  affirmed. 


STATB  r.  PETERSON  et  aL 

(Supreme  Oonrt  of  Minnesota.    May  6,  180S.) 

Qbaxd  Jubt— DiaoBAHOc  —  Ordekiko  New  Vs- 

luui — JoBT  List — Dismissind  Indiot- 

KENT — ErrscT  or. 

1.  The  district  court  has  the  power,  nnder 
the  statute,  to  disdiarge  the  ^and  Jury  impaneled 
at  a  regular  general  term  of  the  district  court, 
•djonm  the  term  to  a  future  day,  and  order  a 
new  Tenire  of  grand  jurors  to  be  drawn  and 
summoned  for  such  adjourned  term. 

2.  Sach  new  renire  may  be  drawn  from  the 
regular  joiy  list  selected  by  the  county  commis- 
sionera  and  certified  and  filed  with  the  clerk  of 
tlie  court. 

3.  The  statute  requires  such  commissioners 
to  make  out  separate  lists  of  grand  and  petit  ju- 
rors. HM,  two  separate  hsta  following  one 
heading,  and  certified  to  by  onlT  one  certificate, 
comply  with  the  statute.  Edd,  die  certificate 
In  this  case  is  sufficient. 

4.  The  number  of  names  on  the  grand  Jury 
list  was  reduced  to  49  by  the  drawing  of  the 
grand  jury  for  the  regular  term.  The  county 
commissioners  did  not  meet  after  such  drawing 
and  before  the  drawing  of  the  grand  jurors  for 
the  adjoozned  term.  Btid,  a  grand  Jury  for  such 
adjourned  term  might  legally  be  drawn  from 
said  48  names. 

5.  The  dismissal  of  an  indictment  on  the  mo- 
tion of  the  county  attorney  after  the  same  has 
been  attacked  by  demnrrer  is  not  equiyalent  to  a 
decision  of  the  court  sustaining  me  demurrer, 
so  as  to  prevent  fhe  case  from  being  resubmitted 
to  the  same  or  another  grand  jury,  without  the 
order  of  the  court. 

6l  On  the  dismissal  of  an  indictment  on  the 
motion  of  the  county  attorney,  a  second  indict- 
inent  may  be  fonnd  by  the  same  grand  jury  for 
the  same  offense,  on  the  eridence  already  receiy- 
ed,  on  whidi  the  former  indictment  was  found, 
and  it  is  not  Necessary  that  any  new  or  addition- 
al eridence  be  received.  Held,  the  motion  to  set 
aade  the  second  indictment  was  correctly  denied. 
(SylUbns  by  the  Court) 

Case  certified  from  district  court,  Polk  coun- 
ty;   Frank  Ives,  Judge. 

Gustave  Peterson  and  John  J,  Ostby  were 
bidicted  for  selling  intoxicating  liquors  to  a 
minor.  A  motion  to  set  aside  the  indictment 
was  denied,  and  the  case  was  certified  to  the 
supreme  court    Affirmed. 

H.  W.  CbUd8.'Att7.  Oen.,  Geo.  B.  Bdgerton, 
Asst  Atty.  Oen.,  and  L.  E.  Gossman,  Oo. 
Atty.,  for  the  Stata  H.  Steenerson,  for  dft. 
fendants. 

CANTT,  J.  The  defendants  were  bidicted 
at  an  a4Joained  term  of  the  district  court  for 
the  crime  of  seUins  on  January  14,  1896,  in- 
toxicating liquor  to  a  minor.  They  moved 
to  set  aside  the  Indictment  on  the  grounds 
hereinafter  stated,  the  motion  was  denied  by 
the  oonrt,  and  the  judge  thereof  certifies  to 
this  court  the  qneetlon  whether  It  was  error 
to  doiy  said  motion.  The  regular  general 
term  of  the  district  oonrt  of  Polk  county  com- 
menced OB  the  3d  of  December,  18i)4.  On 
December  lOth  the  grand  Jury  appeared  be- 


fore the  court  and  reported  that  they  had  fin- 
ished their  business.  Thereupon  the  judge 
stated  to  them  tliat  they  had  failed  to  do  their 
duty;  "that  be  knew  there  was  sufficient  eri- 
dence before  them  to  find  Indictments  In 
cases  where  they  had  failed  to  do  so";  and 
that  he  felt  It  his  duty  to  order  a  special 
▼enlre  for  23  grand  JuriHB  to  Issue  immediate- 
ly; and  therefore  discharged  them.  The  court 
then  ordered  a  special  venire  for  23  grand  Ju- 
rws,  returnable  December  17th,  to  Issue,  but 
later  in  the  day  modified  the  order  so  as 'to 
make  the  venire  returnable  January  15,  1896. 
The  venire  was  Issued  and  placed  in  the 
bands  of  the  sheriff,  but  was  afterwards  re- 
called and  the  order  revoked.  On  December 
22,  1894,  the  following  order  was  made: 
"State  of  Minnesota,  Polk  County— District 
Court  It  appearing  to  me  that  there  Is  a  ne- 
cessity tor  an  adjourned  term  of  this  court  to 
be  held  at  as  early  a  day  in  January,  1895, 
as  practicable,  for  the  trial  of  civil  and  crim- 
inal cases;  and  It  further  appearing  that  a 
grand  jury  is  necessary  at  said  adjourned 
term  to  Inquire  Into  the  crimes.  If  any,  com- 
mitted In  said  county,— therefore  It  Is  ordered 
that  the  December,  1884,  term  of  this  court 
be,  and  the  same  is,  adjourned  to,  and  will 
be  held  at,  the  courthouse  In  the  city  of  Crook- 
ston.  In  the  said  county,  on  Tuesday,  the  15th 
day  of  January,  1896,  at  ten  o'clock  a.  m.  of 
that  day,  at  which  time  the  petit  jury,  and 
each  and  every  member  thoeof,  unless  duly 
excused,  will  appear  and  be  in  attendance 
on  said  term.  And  it  Is  further  ordered  that 
Nils  Nuus,  clo'k  of  this  court,  be  and  here- 
by Is  Instructed  forthwith  to  draw  a  grand 
jury  for  said  adjourned  term  In  the  mann«* 
prescribed  by  law  for  drawing  jurors,  and  on 
or  before  the  first  day  of  January,  1896,  to 
issue  his  venire  to  the  sheriff  of  said  county, 
directing  and  commanding  him  to  duly  sum- 
mon such  jury  to  be  and  appear  before  this 
court,  as  grand  jurors  at  such  adjourned  term, 
at  the  time  and  place  before  named.  Dated 
this  22nd  day  of  Deconber,  1894.  By  the 
Court.  Frank  Ives,  Judge."  Pursuant  to  this 
order,  on  the  same  day,  tiie  clerk.  In  the  pres- 
ence of  the  sheriff  and  a  justice  of  the  peace, 
drew  from  the  jury  box  the  names  of  23 
grand  jurors.  In  the  manner  prescribed  by 
section  6,  c.  107,  Gen.  St  1878  (secUon  7175, 
Gen.  St  1884),  and  on  the  same  day  the  clerk 
issued  to  the  sheriff  a  venire  commanding 
him  to  summon  the  persons  so  drawn  to  ap- 
pear before  the  court  at  said  adjourned  term. 
Said  jurors  were  summoned  and  appeared  at 
■aid  adjourned  term,  were  sworn  and  charged 
as  a  grand  jury,  and  returned  the  Indictment 
•lere  In  question. 

1.  It  la  urged  by  defendants  that  the  court 
had  no  power  to  order  this  grand  jury  for  this 
adjourned  term.  We  are  of  the  opinion  that 
the  court  had  snch  power.  Section  15,  c.  64, 
Gea  St  1878  (section  4S50,  Oen.  St  1894), 
provides  for  the  holding  of  adjourned  terms, 
and  proTldeB  l^t  the  judge  "may  direct  grand 
and  petit  jurors  to  be  drawn  and  summoned 


Digitized  by 


Uoogle 


172 


NORTHWESTERN  REPORTER,  Vol.  63. 


(Minn. 


for  any  adjonmed  or  special  term  In  the  man- 
ner prescribed  by  law." 

2.  It  la  further  urged  that,  U  the  conrt  bad 
power  to  order  the  summoning  of  such  special 
grand  Jury,  it  should  have  been  summoned 
by  the  sheriff  from  the  body  of  the  county  in 
the  manner  prescribed  by  section  17  of  said 
chapter  04,  Gen.  St  1878  (section  4852,  Oen. 
St.  1S94).  We  are  not  of  that  opinion.  Sec- 
tion 17,.  c.  64,  Gen.  St  1878  (secUon  4852,  Gen. 
St  18d4),  applies  where,  "at  any  term  of  the 
dtetrict  court  there  Is  a  deficiency  of  Jurors," 
or  "an  entire  absence  of  jurors  of  the  regu- 
lar iianel,  whether  from  an  omission  to  draw 
or  to  summon  such  Jurors  or  because  of  a  chal- 
lenge to  the  panel  or  from  any  other  cause." 
In  these  cases  the  court  may  order  a  special 
Tenire  to  issue  to  the  sheriff  of  the  county, 
commanding  him  to  "snmmon  from  the  coun- 
ty at  large  •  •  •  competent  persons  to 
serve  as  jurora"  Under  this  section  Jurors 
are  not  "drawn"  at  all,  but  simply  "sum- 
moned" by  the  sho'lff  from  the  county  at 
large.  But  imder  the  provisions  of  section  16, 
c.  04,  Gm.  St  1878  (secUon  4850,  Gen.  St 
1894),  the  court  may  direct  grand  Jurors  "to 
be  drawn"  and  summoned  for  an  adjourned 
term,  which  was  done  In  this  case. 

3.  It  is  further  urged  that  no  legal  list  of 
grand  Jivors  had  ever  been  prepared  or  cer- 
tified to  as  required  by  section  107,  c.  8,  Oen. 
St  1878  (section  673,  Gen.  St  1894),  which  re- 
quires the  county  commiasionns  to  "make 
out  separate  lists"  of  grand  and  petit  Jurors, 
"which  lists  shall'  be  certified  and  signed  by 
the  chairman  of  the  board,  attested  by  the 
clerk  and  shall  be  forthwith  delivered  to  the 
clerk  of  the  district  court"  At  the  head  of 
the  list  in  question  it  Is  stated  that:  "The 
names  were  selected  by  the  board  of  county 
commlsslonas  of  Folk  county,  at  the  ad- 
journed annual  meeting  held  on  the  29th  day  of 
January,  1894,  to  serve  as  grand  and  petit  Ju- 
rors, respectively,  for  the  ensuing  year.  Grand 
Jurors:  [Then  follows  a  list  of  the  names  of 
grand  Jurors,  and  the  place  and  election  dis- 
trict in  which  ea<A  resides.]  Petit  Jurors: 
[Then  follows  a  list  of  the  names  of  petit  Ju- 
rors, and  the  place  and  election  district  in 
which  each  residea.]  Certified  as  correct:  O. 
U.  Webster,  Ck>imty  Auditor,  by  M.  Cornelius, 
Deputy.  [Seal  of  County  Auditor.]  A.  O. 
Relnhart  Chairman  of  County  Board."  It  Is 
urged  that  "separate  lists"  of  grand  and  petit 
Jurors  were  not  made  out  as  required  by  the 
statute.  Although  the  list  of  grand  Jurors 
and  the  list  of  petit  Jurors  are  both  included 
under  one  head,  and  covered  by  only  one 
certificate^  they  are  certainly  separate  lists. 
The  statute  prescribes  no  luirticular  forifl  of 
certificate,  and,  though  somewhat  informal, 
we  are  of  the  opinicoi  that  the  certificate  la 
sutllcient  Bee  Kipp  v.  Dawson  (Minn.)  60  N. 
W.  845,  and  State  t.  BrUl  (Minn.)  69  N.  W. 
969. 

4.  Th»'e  is  nothing  in  the  point  that  there 
were  but  49  names  on  the  grand  Jury  list 
when  this  special  grand  Jury  was  drawn,  the 


number  on  said  list  having  been  rednced  to 
49  by  the  drawing  of  the  grand  Jury  for  the 
regular  December  term,  and  the  county  com- 
missioners net  having  met  after  that  drawtnfr 
and  before  the  drawing  of  such  special  grand 
Jury  for  the  adjourned  term. 

5.  A  former  indictment  for  the  same  otFenae 
waiB  found  against  the  defendants  at  said  ad- 
journed term  by  the  same  grand  Jury.  Tbe 
defendants  d^nurred  to  that  indictment,  and 
on  the  day  set  for  the  argument  of  tbe  de- 
murrer, but  before  the  argument  the  indict- 
ment was  dismissed  on  the  motion  of  tbe 
county  attome.v,  and  the  case  was  resubmitted 
to  the  grand  Jury,  who  found  the  Indictment 
here  in  question.  Sections  7-9  of  chapter  ill. 
Gen.  St  1878  (section  7297-7209,  Gen.  St 
1894),  provide  that  if  such  a  demurrer  is  sus- 
tained the  defendant  shall  be  discharged,  tm- 
less  the  court  directs  the  case  to  be  r^ub- 
mitted  to  the  same  or  another  grand  Jury.  It 
is  urged  that  such  dismissal  was  equivalent 
to  sustaining  the  demurrer,  and  that  it  does 
not  appear  that  the  court  ordered  the  case  re- 
submitted. It  is  sufficient  answer  to  tbis  to 
say  that  it  does  not  appear  that  the  court 
did  not  so  order,  and  error  will  not  be  pre- 
sumed. But  we  are  of  the  opinion  tliat  this 
provision  of  the  statute  cannot  be  extended 
in  this  manner.  The  demurrer  was  not  sus- 
tained, and  such  a  dismissal  is  not  equivalent 
to  an  order  sustaining  the  demurrer. 

6.  It  IB  claimed  that  the  indictment  lio-e  In 
question  was  returned  on  tbe  same  evidence 
on  which  the  former  Indictment  was  found; 
that  no  other  evidence  was  given  before  the 
grand  Jury, — and  it  is  urged  that  the  grand 
Jury  cannot  act  a  second  time  on  the  same 
evidence,  and  return  a  second  indictment  aft- 
er the  first  Is  dismissed.  The  point  Is  not  well 
taken.  The  grand  Jury  can,  under  such  cir- 
cumstances, retina  a  second  indictment  on 
the  same  evidence.    1  Blah.  Cr.  Proa  f  870. 

This  disposes  of  all  the  questions  raised. 
We  are  of  the  opinion  that  the  court  below 
did  not  err  in  denying  the  motion  to  set  aside 
the  indictmoit  and  the  cause  la  remanded 
for  further  proceedings. 


FIRKINS  V.  CHICAGO  GREAT  WEST- 
ERN RT.  CO. 
(Supreme  Conrt  of  Minnesota.     May  6,   18%.) 
AoTiON-roB  Fersoral  Injuries— Bvtdbscb — Deo- 

LAKAT10N8  AS  TO  SorrBBIKO. 

1.  Whenever  the  bodily  or  mental  feelings 
of  a  person  are  material  to  be  proved,  the  nsual 
expressions  of  such  feelings  are  origrinal  and  com- 
petent evidence.  Budi  expressions  are  regarded 
as  verbal  acts.  But  such  evidence  must  not  be 
extended  beyond  the  necessity  upon  wliicfa  it  is 
founded.  It  mnat  be  confined  strictiy  to  such 
complaints,  expressionB,  and  exdamationa  as  fur- 
nish evidence  of  a  present  existing  pain  or  mal- 
ady. 

2.  On  the  trial  of  a  personal  injury  case,  a 
witness  for  plaintiff  testified  that  in  a  hospital 
car,  several  noura  after  the  accident  he  asked 
the  latter:  "What  is  the  matter?  How  badly  are 
yon  hurt?"     Against  objection,  the  witness  waa 
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•llowed  to  itate  that  plaintiff  replied:  "I  can't 
tell,  but  I  am  pretty  badly  off."     Bdd  error. 

(Syllabus  by  the  Court) 

Appeal  from  district  coort,  Hennepin  coun- 
ty;  Seagrave  Smitli,  Judge. 

Action  by  Otis  W.  Flrklas  against  tbe 
Chicago  Great  Western  Railway  Company. 
There  was  a  verdict  for  plaintiff,  and  from 
an  order  denying  a  new  trial  defendant  ap- 
peals.    Reversed. 

J.  F.  McOee^  for  appellant  Simpson  & 
lADg,  for  respondent 

OOLUNS,  J.  On  the  trial  of  this  action, 
which  was  brought  to  recover  for  Injuries  re- 
ceived by  plaintiff  in  a  railroad  accident  the 
issues  were  principally  over  the  extent  of  the 
injuries  and  the  amount  plaintiff  was  enti- 
tled to  recover  therefor.  One  of  plaintifTs 
witnesses,  not  a  physician,  had  visited  him 
while  he  was  in  a  hospital  car,  some  three  or 
four  hours  after  the  accident  occurred,  and 
had  testified  as  to  his  appearance  then,  and 
that  his  head  was  bandaged.  The  witness 
then  volunteered  the  statement  that  he  asked 
plaintiff:  "What  is  the  matter?  How  bad  are 
you  hurt?"  whereupon  defendant's  counsel 
objected  to  the  giving  in  evidence  of  plaln- 
tiff's  answer.  The  objection  was  overruled, 
and  the  answer  admitted,  which  was:  "I 
can't  tell,  but  I  am  pretty  badly  off."  A  mo- 
tion to  strike  out  this  question  and  answer 
was  denied,  and  the  rulings  whereby  this  evi- 
dence was  allowed  to  go  to  the  Jury  are 
questioned  by  the  assignments  of  error.  We 
are  of  the  opinion  that  the  rulings  were  ex- 
roneous. 

This  court  has  held  that  statements  by  a 
sick  or  Injnred  person  made  to  his  medical  at- 
tendant In  i^ation  to  his  present  condition, 
suffering,  or  symptoms  may  be  given  in  evi- 
dence by  such  attendant.  It  was  said  that 
the  evidence  of  such  statements  or  dedara- 
tlons  is  received  from  necessity,  because  it  is 
tbe  only  way  in  which  the  bodily  condition  of 
a  patient  could  in  many  cases  be  ascertained. 
The  rule  laid  down  in  1  Oreenl.  Ev.  {  102, 
was  cited,  and  it  was  added  that  "the  role 
la  to  be  carefnlly  applied,  and  not  unduly  ex- 
tended." Johnson  v.  Railway  Co.,  47  Minn. 
430.  50  N.  W.  473.  And  there  is  an  abun- 
dance of  authority  for  the  proposition  that 
evidence  of  this  nature  is  admissible,  under 
some  circumstances,  coming  from  the  lips  of 
a  witness  who  is  not  a  physician  or  surgeon, 
although  It  is  said  that  it  will  have  greater 
weight  if  the  statements  or  declarations  were 
made  to  and  can  be  proved  by  a  medical  at- 
tendant Speaking  of  this  class  of  testimony. 
It  was  remarked  in  Reed  v.  Railway  Co.,  46 
ti.  Y.  575,  that  these  declarations  Iiave  been 
received  as  original  evidence,  and  when  made 
to  a  medical  attendant,  that  he  might  be  en- 
abled to  minister  to  the  patient,  have  been 
refcarded  as  competent  evidence,  and  enti- 
tled to  weight;  that  there  is  good  reason  for 
tills,  but  that  in  every  other  case  the  admis- 
sioa  of  testimony  so  exceptional  and  such  a 


departure  from  the  established  rules  of  evi- 
dence must  be  referred  to  the  necessities  of 
the  case  and  the  inability  of  the  party  to 
give  evidence  of  a  higher  and  more  satisfac- 
tory nature.  And  it  was  also  said  in  Cald- 
weU  V.  Murphy,  11  N.  Y,  416,  that:  "It  is 
one  of  the  natural  concomitants  of  Illness 
and  of  physical  injuries  for  the  sick  or  in- 
jured person  to  complain  of  pain  and  dis- 
tress. A  complaint,  it  is  true,  may  be  simu- 
lated, but  it  is  generally  real.  Such  evidence 
is  admissible  from  the  necessity  of  the  case, 
and  it  may  safely  be  left  to  the  Jury,  in  con- 
nection with  the  other  evidence  touching  the 
alleged  sick  or  injured  person's  condition." 
And  in  Aveson  v.  Kinnaird,  6  Bast  188,  Lord 
Eaienborough  put  it  in  this  form:  "If  inqui- 
ries of  patients  by  medical  men,  with  the  an- 
swers to  them,  are  evidence  of  the  state  of 
health  of  the  patient  at  the  time,  this  must 
be  evidence.  What  were  the  complaints, 
what  the  symptoms,  what  the  conduct  of  the 
parties  at  the  time,  are  always  received  in 
evidence  upon  such  inquiries,  and  must  be  re- 
sorted to,  from  the  very  nature  of  things." 
This  class  of  evidence  is  always  treated  and 
consldwed  as  coming  within  the  exception  as- 
to  res  gestae  under  whidi  hearsay  is  admis- 
sible. Although  the  rule  we  have  mentioned, 
and  under  which  exclamations,  indications, 
and  complaints  of  pain  and  suffering  by  sick 
or  injured  parties  are  admissible  in  evidence, 
seems  firmly  ingrafted  upon  our  system, 
there  are  many  thoroughly  considered  cases- 
In  which  it  has  been  asserted  that  by  the  ap- 
plication of  it  the  tendency  has  been  to  over- 
throw that  fixed  principle  of  the  law  that 
the  best  evidence  which  the  case  is  suscepti- 
ble of  shall  be  produced.  We  are  confident 
that  no  one  who  examines  the  cases  and  real- 
izes to  what  extent  some  courts  have  gone  in 
support  of  the  admissibility  of  proof  of  ex- 
clamations, statements,  and  complaints  of 
pain  and  suffering  made  by  injured  persons, 
from  the  day  their  injuries  were  received 
down  to  the  very  hotn*  of  the  trial,  will  dis- 
pute the  statement  that  too  much  latitude 
has  been  given,  and  the  door  opened  wide  to 
the  introduction  of  simulated  and  falso 
proofs.  We  cannot  encourage  and  promote 
what  we  regard  as  a  dangerous  tendency  and 
a  growing  evil,— an  infringement  upon  well- 
settled  rules  of  evidence,— by  indorsing  the 
rulings  complained  of.  Counsel  for  respond- 
ent relies  upon  Insurance  Co.  ▼.  Mosely,  S 
Wall.  397,  to  sustain  the  trial  court  Two  of 
the  Justices  dissented  from  the  decision,  and, 
notwithstanding  the  high  character  of  the 
conrt  rendering  the  same,  it  has  often  been 
severely  criticised.  But,  should  we  coincide 
with  it  we  should  have  to  go  a  step  further 
to  sustain  these  rulings.  That  part  of  the 
opinion  which  is  pertinent  here  referred  to  a 
ruling  of  the  court  by  which  a  son  of  the  as- 
sured was  permitted  to  state  that  he  saw  his 
father  lying  on  the  counter  of  the  store  about 
12  o'clock  at  night,  and,  upon  asking  what 
was  the  matter,  was  answered  that  he  had 
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fallen  down  the  back  stairs  and  hurt  himself 
yery  badly.  This  conversation  was  immedi- 
ately after  the  fall.  The  witness  was  also 
permitted  to  testify  that  on  the  next  day  bis 
father  said  that  he  felt  badly,  and  on  the  fbl- 
lowlng  day  that  he  was  a  little  worse,  If 
anything.  The  court  held  that  all  of  the 
testimony  was  competent,  and  laid  down  the 
rule  that  whenever  the  bodily  or  mental  feel- 
ings of  a  person  are  material  to  be  proved 
the  usual  expressions  of  such  feelings  are 
original  and  competent  evidence.  Such  dec- 
larations are  regarded  as  verbal  acts,  and  are 
as  competent,  it  was  said,  as  any  other  tes- 
timony, when  relevant  to  the  issue.  But 
there  is  a  limitation  to  the  rule  which  must 
be  strictly  observed.  Such  evidence  must  not 
be  extended  beyond  the  necessity  upon  whidi 
It  is  founded.  It  must  be  confined  strictly  to 
such  complaints,  expressions,  and  exclama- 
tions as  furnish  evidence  of  a  present  exist- 
ing pain  or  malady,— citing  Bacon  v.  Inhab- 
itants of  Charlton,  7  Gush.  5S6.  Tested  by 
this  rule,  the  evidence  now  in  qttestion  was 
improperly  admitted.  The  plaintiff  was  ask- 
ed: "What  is  the  matter?  How  badly  are 
you  hurt?"  and  his  answer,  taken  In  connec- 
tion with  the  question,  as  it  must  be,  was 
that  he  was  pretty  badly  hurt  This  was 
not  an  expression  or  an  exclamation  or  a 
complaint  indicating  present  pain  or  soffeiv 
ing  coming  involuntarily  from  one  in  dis- 
tress. It  was  not  a  verbal  act  which  indi- 
cated the  bodily  or  mental  feeling  of  the 
plaintiff,  but  was  his  opinion  as  to  how  bad- 
ly he  had  been  injured,  at  a  time  quite  re- 
mote from  the  accident  itself.  If  such  evi- 
dence could  be  permitted  to  go  to  a  Jury, 
nothing  would  stand  In  the  way  of  the  Intro- 
duction of  similar  questions  and  answers  up 
to  the  time  of  the  triaL     Ordw  reversed. 


JOHNSON  V.  DEFORGB. 
(Supreme  Coort  of  Minnesota.     May  7,  1895.) 

APPBAL— RiVIBW. 

Bdd,  the  findings  of  fact,  conclnsions  of 
law,  and  order  for  judgment  are  merged  in  the 
Judgment,  and  are  immaterial,  so  far  aa  they 
awarded  the  prevailing  party  any  greater  relief 
Uian  the  judgment  awaroa  him. 
(Syllabus  by  the  Oourt) 

Appeal  from  district  court,  Ramsey  county; 
J.  J.  Egan,  Judge. 

Action  by  Peter  Johnson  against  J.  B. 
Deforge.  Defendant  had  Judgment,  and 
plaintiff  appeals.    Affirmed. 

Oliver  J.  Cook,  for  appellant.  Herchmer 
Johnston,  for  req^ondent 

CANTY,  J.  There  is  no  merit  In  this  ap- 
peal. Defendant  kept  In  his  warehouse.  In 
store  for  plaintiff,  certain  personal  property 
belonging  to  plaintiff,  who  brought  replevin 
for  the  same,  and,  by  the  proper  proceed- 
ings, took  the  same  from  defendant  De- 
fendant, in  his  answer,  alleged  that  he  had 


transported  these  and  other  goods,  and  had 
stored  these  goods  for  plaintiff,  who  agreed 
to  pay  him  for  ail  of  his  said  services,  and 
agreed  that  he  should  keep  and  retain  these 
goods  until  plaintiff  should  pay  him  for  all 
of  the  same,  and  that  the  reasonable  value 
of  all  of  his  said  services  is  $45.60,  for  which 
he  claimed  a  lien,  and  demanded  a  return  of 
the  property.  On  the  trial  before  the  court 
without  a  Jury,  the  court  found  for  defend- 
ant for  a  return  of  the  property,  and  found 
his  special  Interest  therein  to  be  (40.  There- 
upon defendant  entered  up  a  money'  Judg- 
ment for  the  recovery  from  plaintiff  of  the 
sum  so  found  due  him,  and  interest  and 
costs,  but  not  for  a  return  of  the  property. 
From  this  Judgment  plaintiff  appeals,  and 
urges  as  grounds  of  reversal  a  number  of 
reasons  why  the  defendant  is  not  entitled  to 
a  lien  on  the  property  or  a  return  of  the 
same.  No  settled  case  or  bill  of  exceptions 
is  made,  and  no  other  objection  is  made  to 
the  judgment  The  questions  raised  are  not 
now  in  the  case.  The  findings  of  fact,  con- 
clusions of  law,  and  order  for  Judgment  are 
merged  in  the  Judgment,  and,  so  far  aa  they 
awarded  defendant  any  more  relief  than  the 
Judgment  awards  him,  are  not  now  material. 
Judgment  affirmed. 


LONG  V.  CITY  OP  MINNEAPOLIS. 
(Supreme  Court  of  Minnesota.  May  6,  lS9o.) 
NniSANCB— Pkivatb  Actios. 
Bdd,  the  acts  complained  of  and  Bet  out 
In  plaintiffs  complaint  amounting  to  a  public 
nuisance,  ttiat  plaintiff  haa  failed  to  show  that  he 
has  sustained  a  particular  injury  for  wliich  lie  a 
entitled  to  bring  a  private  action. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty;   Seagrave  Smith,  Judge. 

Action  by  William  O.  Long  against  the  city 
of  Minneapolis.  From  an  order  overruling 
a  demurrer  to  the  complaint;  defendant  ap- 
peals.    Reversed. 

John  Day  Smith,  D.  F.  Simpson,  and  C.  J. 
Rockwood,  for  appellant  John  H.  Long,  for 
respondent 

COLLINS,  J.  This  is  an  appeal  from  an 
order  overruling  defendant's  demurrer  to  the 
complaint  the  grounds  of  the  demurrer  being 
those  specified  in  Gen.  St  1894,  {  5232,  subds. 
3-6.1  We  see  no  reason  for  stating  In  de- 
tail the  allegations  found  In  the  complaint 
many  of  which  are  unnecessary  and  of  no 
consequence,  on  the  admission  of  counsel 
who  drew  It     It  Is  clear  from  this  pleading 

1  Such  sutidiTislons  provide  that  defendant 
may  demur  to  the  complaint  when  it  appears  on 
the  face  thereof,  either  (3)  that  there  is  anotber 
action  pending  between  the  same  parties  for  the 
same  cause;  (4)  that  there  is  a  defect  of  parties, 
plaintiff  or  defendant;  (5)  tliat  several  causes 
of  action  are  improperly  united;  (6)  that  the 
complaint  does  not  state  facts  sufficient  to  oon- 
stitnte  a  cause  of  action. 
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that  the  acts  alleged  to  have  been  committed 
b7  defendant  city,  complained  of  and  re- 
lied upon  by  the  plaintiff,  consist  In  assert- 
ing and  exercising  control  over  a  body  of 
water,  and  the  shores  of  the  same,  all  within 
the  city  limits;  a  part  of  said  shore  being 
within  a  public  pai^way,  and  the  balance 
within  the  limits  of  ordinary  public  high- 
ways,—the  effect  being  to  exclude  plaintiff 
and  all  other  persons  from  the  lake  waters, 
except  under  certain  rules  and  regulations; 
and  also  In  building  and  maintaining  a  fence 
along  the  parkway,  and  certain  structures 
In  and  about  the  waters.  Of  course,  there 
can  be  no  remedy  or  relief,  nnless  these  acts 
were  committed  wrongfully  and  unlawfully, 
and.  If  they  were  so  committed,  they  con- 
Btitnte  a  public  nuisance  for  the  abatement 
of  which  plaintiff,  not  specially  injured,  ac- 
cording to  the  complaint,  cannot  maintain 
an  action.  He  is  simply  a  taxpayer  and  resi- 
dent of  the  city.  It  Is  not  averred  that  he 
is  a  riparian  owner,  and  his  Injury  is  there- 
fore exactly  like  that  of  every  other  member 
of  the  public.  The  rights  which  he  Is  at- 
tempting to  assert  In  this  action  are  public 
rights,  oijoyed  in  common  with  people  gen- 
emlly,  and  he  has  not  sustained  a  particular 
Injury  or  damage  for  which  he  may  have  a 
private  action.  He  has  failed  to  show  any 
special  ae  particular  damage  arising  from 
the  alleged  nuisance,  apart  from  the  common 
injury,  and  for  that  reason  the  demurrer 
was  well  taken.     Order  reversed. 


OUDBRIAN  T.  LBLAJND. 
(Supreme  Gonrt  of  Uinneaota.     May  6,  1885.) 

RlUKASB  or  SVKRT— EXTESSIOir— BUBDBH  OT 

Proo». 

1.  Edd,  the  findings  of  the  court  are  sustain- 
ed by  the  evidence. 

2.  Where  an  extension  of  the  time  of  pay- 
ment is  Kiven  by  the  creditor  to  the  prlndpal 
debtor,  Md,  the  burden  Is  on  the  snrety  to  prove 
tiiat  snch  extension  was  given  without  his  con- 
•enL  following  Slate  Cc.  v.  Bnrdick  (Minn.)  62 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Anoka  county; 
Charlea  B.  Elliott,  Jndge. 

Action  by  C.  S.  Ouderlan  against  Charles 
F.  lidand.  Judgment  was  ordered  for  plain- 
tiff, and  from  an  order  denying  a  new  trial 
defendant  appeals.    Affirmed. 

Alford  A  Hunt  (Cash,  Williams  &  Cheetor, 
of  counsel),  for  appellant  Savage  &  Pordy, 
for  respondent 

CANTT,  J.  Tills  action  is  brought  against 
tbe  defendant  Leiand,  on  a  promissory  note 
made  by  him  to  plaintiff,  dated  December  1, 
ISSr,  due  January  1,  1889,  for  $5,(X)0,  with 
Interest  at  the  rate  of  8  per  cent  per  annum. 
Tbe  defense  Is  that  at  the  time  of  making 
nld  note  defendant  to  secure  the  same,  made 
to  plaintlfl  a  mortgage  on  certain  real  estate; 


that  thereafter,  on  August  1,  1891,  defendant 
conveyed  an  undivided  one-half  of  said  real 
estate  to  one  Hall,  who.  In  consideration 
thereof,  in  and  by  the  deed  of  conveyance, 
assumed  and  agreed  to  pay  said  mortgage  in- 
debtedness; that  thereafter,  with  full  knowl- 
edge of  these  facts,  the  plaintiff  agreed  with 
Hall  to  extend,  and  did  extend,  the  time  of 
payment  of  said  Indebtedness,  without  the 
consent  of  defendant  On  the  trial,  before 
the  court  without  a  Jury,  the  court  found  the 
making  of  the  note  and  mortgage  and  the 
conveyance  to  Hall  as  above  stated,  and  fur- 
ther found  that,  at  different  times  after  said 
conveyance  to  him.  Hall  paid  and  plaintiff 
accepted  the  interest  for  a  period  of  three 
months  at  a  time,  partly  In  advance,  on  said 
mortgage  Indebtedness,  and  that  defendant 
consented  to  the  same,  and  to  such  extension 
of  the  time  of  payment,  If  such  It  was,  and 
ordered  Judgment  tot  i^iBlntlff.  From  an  or- 
der denying  defendant's  motion  for  a  new 
trial,  he  appeals. 

It  Is  urged  by  appellant  that  recrivlng  In- 
terest In  advance  after  tbe  maturity  of  the 
note  constituted  a  binding  agreement  to  ex- 
tend the  time  of  payment  for  the  period  for 
which  the  interest  was  so  paid.     For  tbe  pur- 
poses of  this  case,  we  will  concede,  without 
deciding,  that  this  Is  the  law.     It  is  further 
urged  that  there  is  no  evidence  to  support  the 
finding  of  fact  that  defendant  consented  to 
this  extension,  and  that,  on  the  contrary,  the 
evidence  conclusively  required  a  finding  that 
he  did  not  consent  to  It     It  is  true  that  by 
his  assumption  of  the  mortgage  Indebtedness 
Hall  had  become  the  principal  debtor,  and 
defendant  a  mere  surety,  and  that  an  exten- 
sion of  the  time  of  payment  without  defend- 
ant's consent  would  release  blm.     But  the 
burden  was  on  tbe  defendant  to  prove  that 
he  did  not  consent  to  such  extension.     Slate 
Co.    V.    Burdlck    (Minn.)    62    N.    W.    285; 
Shepherd  v.  May,  115  U.  S.  511,  6  Sup.  Ct 
119.     We  are  of  the  opinion  that  the  evidence 
Is  not  so  conclusive  in  defendant's  favor  as 
to  require  a  finding  that  he  did  not  so  con- 
sent    At  the  time  the  note  was  given,  the 
mortgaged  premises  were  owned  by  defend- 
ant, but  were  occupied  by  him  and  Hall,  who, 
as  partners,  operated  a  starch  factory  there- 
on.    On  August  4,  1888,  this  partnership  was 
dissolved,  and  Hall  succeeded  to  the  busi- 
ness.    It  is  recited  in  the  articles  of  disso- 
lution that  Hall  had  that  day  purchased  from 
defendant  a   half   Interest  In  the  premises. 
By   these  articles  defendant   let   the  other 
one-half  Interest  to  Hall,  and  Hall  agreed  to 
pay  one-half  the  mortgage  Indebtedness  when 
the   business    "will    enable    blm    to    do    so, 
•    *    •    and   If  said  business  Is  successful, 
■o  that  tbe  said  Hall  can  by  diligence  and 
economy  pay  the  other  half  of  said  mortgage 
Indebtedness  from  the  earnings  of  sold  busi- 
ness, he  hereby  agrees  to  do  so,  and  to  pay 
the  same  as  quickly  as  said  eamtnga  wdl 
warrant    •    •    •    Said   HflU    nluo   a«re«i  to 
pay  tbe  Interest  on  all  niorlUHge  IndebtcOoeK 


Digitized  by 


Google 


176 


NORTHWHSTEEN  REPOETER,  Vol.  63. 


(Minn. 


on  said  property  that  may  accrue  after  Janu- 
ary first,  1889."  It  wlU  be  remembered  that 
this  Is  the  date  on  which  this  mortgage  In- 
debtedness became  due.  From  this  time  un- 
til August  1,  1891,  when  the  other  one-half  of 
the  premises  were  conveyed  to  Hall  as  afore- 
said, he  and  defendant  continued  to  pay  the 
Interest  on  this  mortgage  for  three  months 
at  a  time,  partly  or  wholly  In  advance,  in  the 
same  manner  as  Hall  did  after  he  had  by 
said  deed  of  August  1st  assumed  and  agreed 
absolutely  to  pay  the  whole  of  said  mortgage 
Indebtedness.  Defendant  testified  that,  just 
prior  to  the  making  of  this  last-named  deed, 
he  talked  with  plalntitF  about  the  Intended 
transfer  and  the  responsibility  of  Hall.  "We 
also  talked  about  the  mortgage  and  about  Mr. 
Hall  assuming  the  mortgage.  I  asked  him  If 
It  had  been  paid,  and  he  said,  'No';  and  he 
said  to  me,  in  the  course  of  the  conversation, 
that  he  would  have  to  get  them  to  renew  it 
before  the  five  years  were  run,  as  I  under- 
stood." "I  talked  with  him  if  It  had  been 
paid,  and  he  said,  'No,  they  had  to  renew 
It'"  He  stated  that  by  "they"  was  meant  Hall 
and  his  brother,  who  had  gone  Into  business 
with  him.  Q.  "You  may  state  whether  you 
consented  to  the  dealings  between  them."  A. 
"No,  air."  This  is  substantlaUy  all  the  evi- 
dence bearing  on  the  question  of -whether  or 
not  defendant  consented  to  such  extensions 
to  Hall  of  the  time  of  payment.  Considered 
In  connectimi  with  the  other  admitted  facts 
and  circumstances  above  recited,  his  denial 
that  he  consented  to  the  dealings  between 
plaintiff  and  Hall  is  little  more  than  his  mere 
conclusion.  Is  not  entitled  to  great  weight, 
and  does  not  by  any  means  show  conclusive- 
ly that  he  did  not  so  consent  This  dlspoees 
of  the  case,  and  the  order  appealed  from  Is 
at&rmed. 


STATE  ex  rel.  GEODE  v.  JOHNSTONE  et  al. 

(Supreme  Court  of  Minnesota.     May  6,  1895.) 

Statutss— Repeal  bt  Implication— Appoint- 
mbmt  01  countt  assbssor. 

1.  Bdd,  that  such  portion  of  the  charter  of 
the  dty  of  St  Paul  as  created  the  office  of  presi- 
dent of  the  common  council,  and  provided  for  his 
election  annualljr  (Sp.  Laws  1874,  c.  1,  aubc.  3, 
{  3),  was  repealed  by  implication  by  an  amend- 
ment to  the  charter  (Sp.  Ijaws,  1891,  c.  6),  and 
that  the  office  was  then  abolished. 

2.  Held,  that  Sp.  Laws  1875,  e.  90,  (  1,  au- 
thorizing the  appointment  of  a  county  assessor  by 
a  board  consisting  of  the  chairman  of  the  board 
of  county  commissioners  of  Eamsey  county,  the 
county  auditor,  and  the  president  of  the  common 
council,  i«  no  part  of  the  charter  of  the  city  of 
St  Paul. 

8.  Held,  that  said  board  of  appointment  haa 
consisted  of  the  chairman  of  the  board  of  connty 
commissioners  and  the  connty  auditor  since  the 
enactment  of  the  charter  amendment  in  1891,  and 
that  the  power  and  right  to  appoint  the  assessor 
for  Ramsey  county  devolve*  upon  these  two  offi- 
cials solely. 
(Syllabus  by  the  Court) 

Original  proceeding  In  quo  warranto  at  the 
relation  of  Jonn  S.  Grode  against  Edward 


R.  Johnstone  and  Eobert  H.  Seng,  to  try  tiue 
to  the  office  of  assessor  of  Ramsey  county- 
Judgment  for  respondent  Johnstone. 

H.  W.  Cbllds  and  J.  0.  Michael,  for  re- 
lator. EUer  &  How  and  Chamberlain  &  An- 
derson, for  respondents. 

COLLINS,  3.  This  is  an  action  In  the  na- 
ture of  quo  warranto  brought  to  test  the 
right  of  respondent  Johnstone  to  hold  the 
office  of  assessor  for  Ramse^  connty.  The 
litigation  is  the  result  of  the  very  complicated 
condition  of  the  provisions  of  the  charter  of 
the  city  of  St  Paul,  when  read  in  connec- 
tion with  other  laws  bearing  upon  and  affect- 
ed by  such  charter  provisions.  Grode,  the  re- 
lator, claims  to  have  been  duly  appointed  to 
the  office  of  assessor  in  the  month  of  March 
of  the  present  year,  and  to  be  lawfully  en- 
titled to  the  place.  Respondent  Seng  makes 
the  same  claim,  and  was  made  a  party  to  the 
proceeding  under  Gen.  St  1894,  i  5968.  Re- 
spondent Johnstone  holds  possession  of  the 
office  by  virtue  of  an  appointment  made  in 
1893,  and  Insists  that  neither  has  been  duly 
appointed  as  bis  successor.  From  the  year 
1871  the  mayor  of  the  city  of  St  Paul  has 
been  a  member,  and  the  chairman,  of  the 
board  of  county  commissioners  of  Ramsey 
county.  Sp.  Laws  1871,  c  73,  i  4.  By  Sp. 
Laws  1875,  c.  90,  {  1,  it  was  enacted  that 
the  chairman  of  this  board,  the  auditor  of 
the  county,  together  with  the  "president  of 
the  common  council"  of  the  city  of  St  Paul, 
should  constitute  a  board  of  appointment, 
whose  duty  it  was  to  appoint  on  March  10th 
of  that  year,  and  on  March  10th  of  each  al- 
ternate year  thereafter,  some  suitable  person 
—a  resident  freeholder  and  qnalifled  elector 
of  said  Ramsey  county— as  county  assessor. 
The  term  of  such  officer  was  expressly  fixed 
at  two  years,  and  until  his  successor  Is  ap- 
pointed and  has  qualified.  From  the  year 
1874  down  to  1891  the  common  council  of 
the  city  was  a  single  body,  composed  of  one 
alderman  from  each  ward,  and  five  aldermen 
elected  at  large.  By  Sp.  Laws  1874,  c  1, 
Bubc  3,  {  8,  it  was  provided  that  at  the  first 
meeting  in  each  year  this  council  should 
elect  by  ballot  from  among  Its  members  a 
president  and  vice  president  The  duty  of 
the  president  was  to  preside  over  all  council 
meetings,  and  in  the  absence  of  the  mayor 
from  the  city,  or  in  case  of  his  inability  to 
act,  the  president  of  the  council  became  act- 
ing mayor.  It  stands  unquestioned  that  up 
to  the  year  1891  the  president  elected  by  this 
council  was  a  member  of  the  l>oard  of  ap- 
pointment hereinbefore  mentioned.  By  Sp. 
Laws  1891,  c.  6,  the  body  theretofore  known 
as  the  "common  council"  was  entirely  abro- 
gated, and  there  was  substituted  in  its  place 
two  separate  bodies,  one  designated  the 
"board  of  aldermen,"  composed  of  one  aldet^ 
man  elected  from  each  ward,  and  the  other 
named  the  "assembly,"  Its  members  being 
nine  in  number  elected  at  large  from  the 
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dty.  TbeM  two  bodiea  were  to  be  known  as 
the  *^m]nnion  council"  of  tb«  city;  each  waa 
to  elect  ItB  presiding  office  from  among  Its 
own  members;  each  was  to  meet,  legislate, 
and  transact  business  separately,  except  at 
hereinafter  mentioned.  Before  presentation 
to  the  mayor  for  his  awroval  or  dlsapproTal, 
erery  order,  resolution,  and  ordinance  had 
to  pass  both  branches  of  this  local  legis- 
lature. In  conformity  with  the  rales  of  each, 
and  also  in  conformity  with  joint  rules,  au- 
thority being  given  in  general  terms  to  adopt 
joint  rules.  Nowhere  In  the  statute  of  1861, 
creating  these  distinct  boAes  as  a  comin(« 
covukU,  were  any  legialatlTe  functlcms  or 
Ijowers  granted,  Bay«  as  they  acted  separate- 
ly; nor  any  other  fiuctions  or  powers,  with 
a  single  exception.  In  cases  where,  by  the 
charter  prorlsiMis,  or  by  the  laws  of  the 
state,  the  anMntment  or  election  of  any  of 
the  city  oticen  was  vested  in  the  common 
conndl,  It  was  enacted  that  such  cheers 
shoold  be  appointed  or  elected  by  the  com- 
mon conncll  as  constttuted;  that  is,  the 
two  bodies,  "acting  in  joint  session."  The 
statute  of  1891  was  wholly  silent  as  to  who 
shonld  preside  at  these  joint  sessions,  and 
we  look  In  vain  for  any  provision  in  the 
law  contemplating  or  authorizing,  or  even 
making  necessary,  sessions  or  meetings  with 
a  combined  membership  for  any  object  or 
purpose  whatever,  with  the  exception  re- 
ferred to.  We  have  said  that  the  board  of 
aldermen  and  the  assembly  elected  prestilents. 
Each  of  these  officials  presided  ovw  the 
meetings  of  the  body  of  which  be  was  a  mem- 
ber. In  the  absence  of  the  mayor  from  the 
city,  or  his  decease,  or  his  inability  to  per- 
form the  daties  of  his  office^  the  president  of 
the  board  of  aldermen  became  acting  mayor, 
and,  should  be  be  incapacitated,  the  president 
of  the  assembly  became  acting  mayor. 

It  will  be  noticed  that  not  only  had  a  sin- 
gle body  known  as  the  "common  council" 
been  legislated  ont  of  existence,  and  another 
system  for  local  govo-nment  been  substitut- 
ed, but  that  every  duty  devolving  on  the 
presiding  officer  of  that  body,  nnder  the  pro- 
vision of  the  charter  which  authorized  the 
election  of  such  an  officer,  had  been  conferred 
upon  and  required  of  one  or  both  of  the 
presidents  of  the  two  bodies  constituting,  not 
jotntly,  but  in  separate  and  independent 
spberes,  the  newly-created  common  council. 
And  it  is  tmdlspoted  that  of  all  the  dutie* 
which  had  from  time  to  time  been  imposed 
on  the  president  of  the  common  council,  as 
that  body  had  formerly  been  constttuted,  by 
virtue  of  other  charter  provisions  and  other 
laws,  not  a  single  one  remained,  unless  It  be 
that  In  connectioD  with  his  membership  In 
tbe  board  for  the  appointment  of  a  county 
asBcasor,  the  bone  of  contention  in  this  pro- 
ceeding, and,  posslNy,  the  duty  of  presiding 
over  tbe  deliberations  of  tbe  two  bodies  when 
In  joint  session.  Every  other  duty  or  power 
bad  been  expressly  placed  elsewhere,  so 
tliat  if  the  office  <rf  president  of  tbe  common 
T^ii.w.no.8— 12 


council  remained,  because  of  a  failure  to  re- 
peal a  part  of  section  3  of  subchapter  3, 
supra,  the  president's  only  duty  or  right  was 
to  sit  once  in  two  years  as  a  member  of  tbe 
appointing  board,  and,  possibly,  as  before 
stated,  to  preside  over  Joint  sessions  of  the 
two  bodies.  In  the  month  of  June,  1892, 
rules  were  adopted  by  the  members  of  tbe 
board  of  aldermen  and  the  assemUy  In  joint 
session,  which  concededly  still  remain  in 
force.  The  first  of  these  rules  was  that  on 
the  second  Tuesday  of  June  of  that  year, 
and  on  the  same  day  each  year  thereafter, 
these  bodies  should  meet  In  joint  session, 
and  proceed  to  elect  a  presiding  officer,  wbo 
should  "be  the  president  of  the  common 
council,"  and  should  hold  bis  office  for  the 
term  of  one  year.  J.  J.  Parker,  one  of  the 
assembly,  was  elected  in  Juno,  1894,  under 
this  rule,  as  we  Infer.  John  C<^eland  was 
duly  elected  president  of  the  assembly  about 
the  same  time.  When  tbe  day  arrived  on 
which  tbe  appointing  board  should  convene 
and  appoint  an  assessor,  Monday,  March  11, 
1895,  the  chairman  of  the  board  of  county 
commissioners  declined  to  recognize  Cope- 
land  as  a  member  of  the  appointing  board, 
but  did  recognize  Parker,  while  tbe  coanty 
auditor,  refusing  to  recognize  the  latter,  did 
recognize  the  former,  as  a  member  of  such 
board.  Thereupon  the  chairman  and  Parker 
met  as  the  tx>ard,  and  appointed  relator, 
Grode,  as  county  assessor,  and  the  auditor 
and  Copeiand  met  as  the  board,  and  appoint- 
ed respondent  Seng  to  the  office.  We  have 
already  stated  that  eadi  claims  to  have  been 
duly  appointed,  and  that  respondent  John- 
stone refuses  to  acknowledge  either  as  his 
successor  In  office.  Bo  that  to  determine  the 
question  we  must  first  decide  which,  If  either, 
of  these  two  gentlemen— Parker,  claiming 
the  right  to  act  as  president  of  this  common 
council,  or  Copeiand,  making  the  same  claim 
t>ecau8e  he  was  president  of  the  aMembly— 
was  a  member  of  tbe  board  of  appointment, 
as  tbat  board  was  established  by  the  law 
of  1875.  It  is  obvious  that,  if  the  contention 
of  both  is  without  foundation,  no  successor 
to  the  present  incumbent,  Johnstone,  has 
been  elected. 

Counsel  for  the  relator  are  obliged  to  take 
the  position  that  by  virtue  of  his  election 
by  the  two  bodies  in  joint  meeting  In  June, 
1894,  Parker  is  the  president  of  the  common 
council  of  the  city,  within  the  meaning  of 
the  charter  provision  which  created  and  es- 
tablished that  office,  and  prescribed  the  da- 
ties  of  the  person  who  should  be  elected 
to  the  sama  Sp.  Laws  1874,  e.  1,  subc.  3, 
(  3.  And  this  position  is  based  on  ttie  propo- 
sition that  such  portion  of  this  provision  as 
created  the  office,  and  directed  the  manner 
In  which  an  Incumbent  should  be  elected, 
stands  unaffected  and  unrepealed  by  the 
1891  legislation.  We  have  seen  that  ths 
office  In  question  was  created  by  express 
charter  provision;  that  such  office  was  to 
be  elected  from  among  tbe  members  of  a 
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single  body  known  as  the  "common  coun- 
cil"; and  that  In  close  connection  with  these 
requirements  his  duties  were  prescribed. 
We  have  also  seen  that  the  body  of  which 
he  was  necessarily  a  member  was  wholly 
abolished,  and  two  separate  bodies  substi- 
tuted In  place  of  the  same;  that  for  each 
of  these  bodies  a  president  was  to  be  elect- 
ed, who  was  to  perform  the  duties  In  each 
formerly  required  of  the  president  of  the 
abolished  body;  and  that  all  other  duties 
which  rested  upon  this  officer,  with  a  single 
exception,  and  that  certainly  not  strictly  of 
a  municipal  character,  were  expressly  trans- 
ferred to  one  or  the  other  of  the  new  pre- 
siding officers.  The  logic  of  this  condition 
of  the  charter  would  naturally  be  that  all 
provisions  creating  the  office,  and  relative  to 
the  election  of  such  an  officer,  had  been  re- 
pealed by  Implication,  because  inconsistent 
with  the  new  order  of  things.  But  it  is 
argued  that  as  neither  of  the  two  bodies 
constituted  the  common  council,  and  be- 
cause it  was  enacted  by  the  amendment  of 
1891  that  these  two  bodies  should  be  known 
as  the  "common  council"  of  the  city,  that, 
taking  the  two  together,  they  form  a  third 
or  complete  body,  which  is  the  common 
council.  This  argument  has  no  merit  To 
constitute  and  be  the  common  council,  these 
two  bodies  must  perform  their  duties  sepa- 
rately, and  the  moment  they  combine  their 
acts  are  not  those  of  the  common  council. 
A  third  body  could  not  be  such  council. 
Now,  the  plan  adopted  In  1891  was  pat- 
terned after  the  legislative  department  of 
our  state  government  We  have  a  senate 
and  a  house,  separate  and  distinct  bodies, 
each  having  its  duties  and  powers,  and 
these  two  bodies  are  designated  and  known 
as  the  "legislature."  But  no  one  has  ever 
thought  of  suggesting  that  taking  both  sen- 
ate and  house  together  they  formed  a  third 
and  complete  body,  which  is  the  legislature. 
It  Is  the  senate  and  the  house,  when  acting 
Independently,  each  body  In  its  own  sphere, 
which  constitutes  the  legislature.  And  it  Is 
the  board  of  aldermen  and  the  assembly, 
each  meeting,  acting,  and  voting  by  Itself, 
which  makes  the  common  council  of  the 
city.  That  they  have  met  collectively  in 
Joint  convention  or  session,  for  a  particular 
statutory  puriMse,  does  not  change  their 
separate  and  distinct  composition  or  dual 
character  in  the  least  degree,  nor  are  they, 
when  in  such  convention  or  session,  difFerent 
bodies  than  they  are  when  separated.  For 
instance,  the  senate  and  the  house  are  au- 
thorized and  required  to  meet  in  joint  con- 
vention for  the  purpose  of  electing  United 
States  senators,  and  the  board  of  aldermen 
and  the  assembly  are  authorized  and  re- 
quired to  meet  in  joint  session  to  elect  cer- 
tain city  officers,  but  the  indlvidaality  of 
each  body  is  in  no  wise  affected  by  the  Joint 
proceedings.  Tliat  two  of  these  bodies  cre- 
ate a  state  legislature,  and  the  other  two 
create  s  common  council,  is  not  liecanse.  or 


when,  the  members  meet  and  sit  together. 
Reducing  the  argument  of  counsel  for  the 
relator  to  all  there  is  of  it.  It  is  that  not- 
withstanding the  statute  of  1891  revised 
the  subject-matter  of  section  3,  subc.  3. 
supra,  and  of  sections  1,  2,  subc.  4,  of  the 
charter  of  1874,  and  substituted  a  new  sys- 
tem of  local  legislation,  there  was  no  re- 
peal of  that  part  of  said  section  3  wbicb 
provided  that  "at  the  first  meeting  of  the 
common  council  in  each  year  they  shall  pro- 
ceed to  elect  by  ballot  from  their  number 
a  president  and  vice  president,"  solely  be- 
cause joint  sessions  of  the  two  bodies  'were 
required  for  the  election  of  a  few  city  of- 
ficers, at  which  sessions  a  presiding  officer 
would  be  necessary.  It  is  certain  that  the 
provisions  of  the  1891  act  which  provided 
for  the  election  of  a  president  for  each  of 
the  two  bodies,  and  prescribed  the  duties 
of  each,  were  clearly  in  hostility  with  all 
of  said  section  8,  except  the  portion  above 
quoted,  and  we  are  of  the  opinion  that  as 
to  that  they  were  inconsistent  and  repug- 
nant The  quoted  portion  was  repealed  by 
implication.  That  this  is  the  construction 
placed  upon  the  legislation  by  the  members 
of  the  board  and  of  the  assembly  when  tbey 
met  in  joint  session  In  1892,  and  that  this 
view  has  since  been  acquiesced  in,  seems 
apparent  from  the  adoption  of  and  subse- 
quent action  under  joint  rule  1.  No  such 
rule  was  required  if  the  cliarter  provision 
was  unrepealed.  If  it  was  in  force,  the 
president  of  the  common  council  would  be 
elected  under  the  statute,  not  by  reason  of 
a  rule.  Again,  there  was  no  provision  in 
the  rule  for  the  election  of  a  vice  president 
quite  as  much  the  duty  and  almost  as  im- 
portant as  the  election  of  a  president  And 
again,  the  rule  provided  for  the  election  of 
a  presiding  officer  "who  shall  be  president 
of  the  common  council,"  not  for  the  elec- 
tion of  a  president  of  the  council  who  should 
preside  over  the  joint  sessions.  Of  coarse, 
the  rule  cannot  be  given  the  force  of  law. 
It  follows,  from  wliat  has  been  said,  that 
Parker  was  not  entitled  to  take  part  la  the 
appointment  of  a  county  assessor. 

In  behalf  of  respondent  Seng,  it  is  urged 
that  evidently  the  legislature  for  the  year 
1881  did  not  Intend  to  leave  a  vacancy  in 
the  appointing  board,  and  that  from  the 
wording  of  the  amendments  to  the  charter 
its  manifest  purpose  was  to  devolve  the 
duty  imposed  on  the  president  of  the  com- 
mon council  by  the  act  of  1876  upon  the 
president  of  the  assembly,  by  means  of 
that  part  of  section  1  of  chapter  6,  supra, 
which  reads:  "And  In  such  cases  as  the 
charter  of  the  city  now  provides  that  the 
president  of  the  common  council  ex  officio 
*  *  *  shall  perform  certain  duties  outside 
of  legislative  duties  such  duties  and  powers 
are  granted  to  and  imposed  upon  the  presi- 
dent ex  officio  *  *  *  of  said  assembly." 
Unfortunately  for  this  claim,  the  statute  of 
1876,  providing  for  the  appointment  of  an 
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assessor  for  the  county  of  Ramsey,  cannot 
be  held  to  be  a  charter  provision.  The  act 
was  entitled  "An  act  In  relation  to  assess- 
ments for  taxes  In  the  county  of  Ramsey." 
It  was  a  county  office  purely  which  was 
created.  The  salary  of  the  officer  was  paid 
by  the  county,  his  duties  were  coextensive 
with  Its  limits,  his  official  bond  was  to  the 
state,  and  was  to  be  approved  by  the  board 
of  county  commissioners.  That  the  earlier 
charter  provisions  relating  to  ward  assess- 
ors for  the  city  were  expressly  repealed  by 
the  enactment  of  this  law  does  not  strength- 
en the  contention  that  It  was  really  an 
amendment  to,  and  must  be  regarded  as 
part  of,  the  city  charter.  The  president  of 
the  assembly  was  not  a  member  of  the  board 
of  appointment  The  appointing  board  now 
consists  of  the  chairman  of  the  board  of 
county  commissioners  and  the  county  aud- 
itor, and  on  these  two  officials  devolve  the 
power  and  right  to  appoint  an  assessor. 
Gen.  St  1894,  f  255,  subd.  3.  Until  this 
power  and  right  are  exercised,  the  respond- 
ent Johnstone  remains  the  county  assessor, 
for  no  successor  to  him  in  the  office  has  been 
appointed.  Judgment  will  be  entered  In  ac- 
cordance with  the  views  herein  expressed. 


OREEN  BAT  LUMBER  CO.  v.  SMUTNET 

at  al. 

(Supreme  Court  of  Iowa.    May  17,  1895.) 

Revibw  ox  Appbal. 

A  decree  for  the  price  of  material  furnished 

for  the  erection  of  a  building  will  be  modified 

when  it  appears  that  it  was  based  on  estimates  of 

witnesses  which  were  erroneous. 

App«al  from  district  court  Crawford  coun- 
ty;  Charles  D.  Goldsmith,  Judge. 

Action  In  equity  to  recover  for  labor  and 
materials  furnished  for  the  erection  of  build- 
ings on  two  lots  in  the  town  of  Vail,  and  to 
establish  a  mechanic's  lien  for  the  amount 
due.  There  was  a  hearing  on  the  merits,  and 
a  decree  In  favor  of  the  plaintiff,  as  prayed, 
for  the  sum  of  $131.64  and  costs.  The  plain* 
tiff  appeals.    Modified. 

T>.  M.  Reynolds  and  C.  C.  &  C.  L.  Nourse, 
for  appellant 

ROBINSON,  J.  About  the  1st  of  Septem- 
ber, 1892,  the  plalntifF  entered  Into  a  verbal 
asreement  with  the  defendant  A.  Smutney 
for  tbe  erection  of  a  double  one-story  brick 
store  building  and  a  coal  house,  on  two  lots 
owned  by  him  In  tbe  town  of  Vail.  All  labor 
and  materials  required  were  to  be  furnished 
by  tbe  plaintiff,  and  in  payment  it  was  to 
receive  a  reasonable  price  for  what  it  should 
fumlsb,  the  amount  not  being  agreed  upon. 
Tbe  buildings  were  erected  according  to  the 
agreement  the  plaintiff  furnishing  whatever 
waa  required  for  their  construction.  Pay- 
nienta  on  the  contract  to  tbe  amount  of  $2,- 
021. 50  have  been  made  by  Smntney.  Tbe 
plaintiff  claims  a  balance  due  of  1788.45. 


Smntney  claims  to  have  paid  the  fall  amount 
due  under  the  contract,  and  $96.50  in  addi- 
tion, and  he  demands  Judgment  for  that 
amount  The  district  court  found  that  the 
plaintiff  was  entitled  to  recover  $120,  with 
Interest  thereon  from  the  10th  day  of  No- 
vember, 1892. 

The  only  question  we  are  required  to  deter- 
mine is  the  amount  which  the  plaintiff  is  en- 
titled to  recover.  The  books  of  the  plaintiff 
show  charges  against  Smutney  on  account  of 
the  buildings  to  the  amount  of  $2,809.95;  and 
R.  E.  Grayson,  the  agent  of  the  plaintiff, 
who  made  the  contract  In  its  behalf,  and 
superintended  its  performance,  testifies  that 
the  charges  are  correct  It  is  shown  that  at 
least  $1,106.05  of  the  total  amount  were  for 
labor  and  for  materials  In  which  the  plaintiff 
did  not  usually  deal.  Four  witnesses  for  the 
plaintiff  examined  the  buildings,  and  each 
made  a  separate  estimate  of  their  value 
when  completed.  The  estimates  thus  made 
were  $2,243,  $2,240,  $2,200,  and  $2,141.50. 
The  district  court  appears  to  have  accepted 
the  last  one  as  correct  It  Is  clearly  shown, 
however,  that  the  estimates  were  not  in  all 
respects  accurate.  A  mistake  was  made  in 
the  foundation  of  the  building,  an  allowance 
for  but  15  perches  of  stone  having  been 
made,  when  there  were  29  in  all,  making  a 
difference  of  $77  In  that  Item.  The  estimates 
included  plastering  with  lime  mortar,  for 
which  but  $119.88  were  allowed.  The  mortar 
used  was  In  fact  made  with  sillcoo.  and  we 
are  satisfied  that  the  reasonable  value  of  the 
plastering  was  much  greater  than  that  al- 
lowed In  the  estimate  in  question.  The  books 
of  the  pilaintlff  and  the  testimony  of  wlt^ 
nesses  show  that  the  value  of  laths  and  sili- 
con u^d,  and  the  reasonable  sum  paid  tbe 
mason,  amounted  to  not  less  than  $184.25, 
and  that  there  is  an  errw  in  the  estimates  for 
Smutney  of  $64.37.  The  hardware  was  estl- 
mated  for  the  defendant  at  $40,  while  the 
value  of  that  actually  used  was  $74.30.  His 
estimates  were  for  30%  squares  of  asbestos 
roofing,  while  the  amount  actually  furnished 
was  36  squares,  costing  $24.75  more  than  was 
allowed  by  tlie  estimate.  The  allowance  for 
carpenter  work  and  material  for  the  coal  shed 
was  $45,  and  for  carpenter  work,  In  addition, 
$150.  As  the  plaintiff  in  argument  allows 
both  sums  as  for  carpenter  work,  they  will 
be  so  treated.  It  actually  paid  for  carpenter 
work  $280,  and  the  evidence  shows  that  the 
sum  paid  was  reasonable.  The  errors  against 
the  plaintiff  contained  in  the  estimates  of  the 
witnesses  for  the  defendant  which  we  have 
shown  amonnt  to  $285.42.  The  plaintiff 
claims  other  errors,  but  although  It  has 
shown  some  payments  in  excess  of  the 
amounts  allowed,  we  think  it  has  failed  to 
show  that  they  were  for  prices  which  were 
reasonable.  We  are  satisfied  that  some  of 
the  prices  paid  were  larger  than  should  be 
allowed. 

There  Is  irreconcilable  conflict  In  the  evl* 
dence,  and  It  cannot  be  said  to  establish  bs- 

Digitized  by  LjOOQ  IC 


ISO 


NORTHWBSTERN  BBPORTBB,  VoL  63. 


(Iowa. 


yond  the  probability  of  error  the  exact  sum 
to  which  the  plaintiff  Is  entitled.  We  are 
BatlBfled,  however,  that  It  U  not  less  than 
$50G.92,  with  interest  thereon  at  6  per  cent 
per  annum  from  the  10th  day  of  November, 
1892,  or  for  $386.02,  besides  Interest,  more 
than  the  amount  allowed  by  the  district 
eoort  A  decree  In  favor  of  the  plalntitt  for 
$506.92,  with  interest  as  stated,  and  for  the 
foreclosure  of  the  mechanic's  lien,  will  be 
rendered  in  this  court,  or,  at  the  opticm  of 
the  plaintiff,  the  cause  will  be  remanded  for 
such  a  decree  In  the  district  court  Modified 
and  affirmed. 


TAYLOR  V.  TAYLOR. 

(Supreme  Court  of  Iowa.    May  15,  1895.) 

Notice  or  Appeal — Ttus  of  Makiho. 

Under  Code,  i  3173,  providing  that  appeals 

may  be  takeu  within  six  months  from  judgment, 

and  not  afterwards,  and  section  3178,  providing 

for  service  of  a  notice,  to  give  the  appellate  court 

juriadiction  it  mutt  affirmatively  appear  from  the 

record  that  notice  was  served  witbm  six  months 

from  the  rendition  of  the  decree. 

Appeal  from  district  court,  Cass  county; 
A.  B.  Tuhornell,  Judga 

Swan  &  Bruce  and  J.  F.  &  W.  R.  Lacy,  for 
api>ellant     Haines  &  Lyman,  for  appellee. 

GIVEN,  0.  J.  1.  Action  In  equity  to  can- 
cel and  set  aside  a  certain  deed  of  convey- 
ance. This  case  Is  submitted  upon  docu- 
ments entitled  as  follows,  and  filed  in  the 
order  named:  "Abstract  of  Evidence  and 
Record";  "Defendant's  Amended  Abstract"; 
"Appellant's  Additional  Abstract  a[nd  Argu- 
ment" The  abstract  first  filed  does  not  show 
that  any  decree  or  Judgment  was  entered  in 
the  district  court,  that  it  is  an  abstract  of 
the  record  and  evidence  in  the  case,  nor  that 
an  appeal  was  taken.  It  shows,  by  an  In- 
terlineation, as  follows:  "Notice  of  appeal 
served  on  Haines  &  Lyman  and  on  the  clerk, 
October  S,  1893,"— but  does  not  show  that 
the  clerk's  fees  were  secured.  "Defendant's 
Amended  Abstract"  says  that  the  former 
abstract  la  incorrect.  Incomplete,  and  does 
not  fairly  or  sufficiently  show  the  true  state 
of  the  record  in  said  cause  to  enable  the  su- 
preme court  to  pass  on  the  case,  and  says 
that  "the  following  errors  and  omissions, 
amons  others,  occur  In  the  abstract"  At 
the  conclusion  of  the  62  pages  of  the  ab- 
stract is  the  following:  "The  appellee  denies 
that  In  the  appellant's  abstract,  or  the  ap- 
pellee's amendment  or  In  both  of  them  to- 
gether, the  record  Is  sufficiently  set  out  to 
enable  the  court  to  re-examine  the  issues 
and  decide  the  cause."  PlalntlfTs  additional 
abstract  contains  the  following,  and  oo 
more:  "This  Is  a  suit  in  equity,  and  triable 
de  noTO  In  the  supreme  court  The  abstract 
contains  all  the  evidence  introduced  In  the 
case,  together  with  all  evidence  offered  in 
said  cause  by  either  party.  Decree  dlsmlss- 
iac  petition  of  plaintiff  on  Its  merits,  and 


that  the  evidence  of  Martha  J.  Snyder,  ab- 
stract, page  27,  was  taken  in  the  habeas 
corpus  proceedings  before  Judge  Johnson,  Ln 
which  the  child  £:arl  was  given  to  his  fa- 
ther, and  was  introduced  by  agreement" 
If  It  may  be  said,  from  plaintiffs  additional 
abstract  that  the  former  is  a  correct  al)- 
Btract  of  the  record,  and  of  all  the  evidence 
offered  and  of  all  the  evidence  introduced, 
and  that  It  shows  a  decree  dismissing  plain. 
tiffs  petition,  stUl  it  fails  to  show  tliat  an 
appeal  was  taken  within  the  time  and  In  the 
manner  provided.  Appeals  may  be  takes 
within  six  months  from  the  rendition  of  the 
Judgment  or  order  appealed  from.  Code,  t 
3173.  An  appeal  is  taken  by  the  service  of 
notice  in  writing  on  the  adverse  party,  his 
agent  or  attorney,  and  upon  the  clerk  of  the 
court.  Id.  {  317a  This  court  has  no  Juris- 
diction except  upon  appeal,  and  its  Jurisdic- 
tion must  affirmatively  appear.  It  nowhere 
appears  in  this  record  when  the  decree  dis- 
missing plaintiff's  petition  was  rendered, 
and  we  may  not  infer,  in  the  absence  of  any 
showing,  that  it  was  within  six  months  pre- 
ceding the  service  of  the  notice  of  appeal. 
Unless  It  affirmatively  appears  that  notice 
was  served  within  six  months  from  the  ren- 
dition of  the  decree,  no  appeal  Is  shown,  and 
without  an  appeal  this  court  has  no  Juris- 
diction. Such  Is  the  record  before  us;  there- 
fore the  case  must  be  dismissed. 


KRAMER  V.  J.  Q.  ADAMS  &  CO. 
(Supreme  Court  of  Iowa.     May  15,  1885.) 

OABKISHHnra^PATHKNT  TO  OrPIOBR  —  Ll ABIUTT 

OP  Qarkishek. 
In  a  suit  by  a  landlord  for  the  conver- 
sion of  grain  sold  by  his  tenants  to  defendant 
upon  which  he  had  a  lien,  it  appeared  that  he 
had,  in  a  previous  action  against  his  tenants, 
garnished  defendant,  and  that  it  paid  over  an 
amount  due  for  other  graia  to  tiie  sheriff,  and 
took  a  receipt  from  him.  Hdd,  that  Code,  { 
2986,  providing  that  a  garnishee  may  exonerate 
himself  from  further  responsibility  br  paying 
over  to  the  sheriff  the  amoimt  owing  by  him, 
and  section  3047,  which  provides  for  the  dis- 
tcharge  of  a  person  indebted  to  a  defendant  in 
execution  upon  the  payment  of  the  amount  of 
the  debt  to  the  sheriff,  discharged  defendant 
only  from  its  obligations  to  the  debtor,  and  had 
no  aj^piication  to  a  subsequent  suit  by  the 
plaintiff  against  it  for  conversion  of  other  prop- 
erty. 

Appeal  from  district  court  Lyon  county; 
A.  Van  Wagenen,  Judge. 

The  plaintiff  leased  to  AL  H<dman  and 
Thomas  Barry  certain  land  for  the  year  1893. 
and  they  sublet  a  part  of  It  to  J.  A.  Miller. 
Of  the  grain  raised  on  the  land,  and  on  which 
plaintiff  had  a  lien,  90  bushels  and  20  pounds 
of  wheat  and  330  bushels  and  24  pounds  of 
flax,  of  the  agreed  value  of  $296.45,  wer«  sold 
to  the  defendant  company.  This  action  is  to 
recover  Its  value  because  of  a  wrongful  con- 
version. In  a  suit  of  the  plaintiff's  against 
Holman,  Barry,  and  Miller  to  recover  for  the 
rent  a  landlord's  attachment  issued,  and  the 
defendant  company  was  garnished,  and  it  an- 
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swered  to  the  sheriff  that  It  owed  defendant 
In  that  case  $21.25,  which  it  paid  to  the  sher- 
iff, aud  took  from  liim  a  receipt,  as  follows: 
"Lester,  Iowa,  September  11,  1898.  Received 
of  J.  Q.  Adams  and  C!o.,  $21.25,  in  case  of  Ja^ 
cob  Kramer  against  J.  A.  Holman  and  J.  A. 
Miller  and  Thomas  Barry,  wherein  the  said 
company  has  tieen  garnished,  September  11, 
ISSSl  It  being  desired  by  said  company  to 
pay  said  amount  to  the  sheriff,  and  get  re- 
leased to  date  on  said  garnishee,  I  hereby  ac- 
cept amount  J.  D.  Wilson,  Sheriff  of  Lyon 
county,  lo."  The  amount  thus  paid  and  re- 
ceipted for  wa3  owing  for  grain  purchased  of 
the  leasees  by  defendant,  other  than  the 
amount  for  which  the  $296.45  was  paid.  As 
to  that  amount  defendant  made  no  answer  to 
the  sheriff.  The  defendant  seeks  to  estop  the 
plaintiff  from  a  recovery,  on  the  ground  that 
the  sheriff,  under  the  garnishment  proceedings^ 
as  agent  for  plaintiff,  induced  him  to  pay  over 
the  $21.25,  by  representing  that  he  had  money 
enough  to  pay  off  aU  of  plaintiff's  claims  un- 
der his  landlord's  lien.  At  the  conclusion  of 
the  evidence,  the  situation  was  such  that  the 
court  directed  a  verdict  for  the  plaintiff,  and 
from  a  Judgment  thereon  the  defendant  ai>- 
pealed.    Affirmed. 

McMillan  tc  Dunlap,  for  appellant  FarsoDB 
ft  Van  Wagenen,  for  appellee. 

GBANGER,  J.  The  district  court  refused 
to  allow  the  receipt  given  tug  the  sheriff,  and 
set  out  in  the  statemoit  of  facts,  to  remain  In 
evidence,  and  that  ruling  is  the  only  ground 
of  complaint  in  the  case.  The  ground  upon 
whidb  error  Is  predicated  la  that  the  sheriff 
was  the  agent  of  the  plaintiff  in  the  service  ct 
the  writ  and  that  under  Code,  H  2986,  3047, 
the  defendant  by  the  payment  of  the  $21.25, 
is  discharged  from  further  liability.  One  Bea- 
wlck  was  the  agent  for  the  d^endant  oom- 
Iiany  throughout  the  transaction.  From  bis 
t^tuDony  It  appears  that  the  $296.45  was  paid 
to  Holman  before  the  service  of  the  garnish- 
fuimt  notice,  and  that  the  $21.25  paid  to  the 
sberiff  was  all  that  was  owing  to  the  leasees. 
These  facts  are  quite  Important  The  situa- 
tion ia  that  when  the  company  was  garnished, 
it  was  owing  only  the  $21.25  which  it  paid  to 
the  sberiff.  It  had  no  property  in  Its  hands 
belonging  to  the  lessees,  nor  was  it  owing  them 
anything.  It  had  paid  for  all  other  grain. 
The  fact  that  the  company  might  be  called 
upon  again  to  account  for  the  grain  wrcmgf ul- 
l.v  converted,  as  against  plaintiff,  did  not  make 
it  a  debtor  to  the  lessees,  nor  in  any  way  liable 
to  them.     Section  2986  is  as  follows: 

"Sec.  2986.  A  garnishee  may,  at  any  time 
after  answer,  exonerate  himself  from  further 
reqwnsibiUty,  by  paying  over  to  the  sheriff 
tlie  amount  owing  by  him  to  the  defendant, 
and  placing  at  the  sheriff's  disposal  the  prop- 
erty of  the  defendant,  or  so  muclt  of  said  debts 
and  property  as  is  equal  to  the  value  of  the 
property  to  be  attached,  all  of  which  may  aft- 
emards  be  treated  as  though  attached  in  the 
osual  manaer." 


The  respoosibUIty  from  which  the  garnishee 
is  to  stand  exonerated  on  payment  is  to  the 
debtor  or  defendant  in  the  suit  and  not  to  the 
plaintiff  or  creditor.  The  conversion  had  al- 
ready taken  place,  and  the  liability  for  tlie 
$29&45  was  ah'eady  fixed,  as  between  these 
parties,  before  the  garnishment;  and,  in  the 
answers  to  the  sheriff,  no  notice  was  taken  of 
it  but  only  of  sales  for  which  there  was  an 
Indebtedness.  It  will  be  seen  that  the  facts 
SiTe  not  those  contemplated  by  the  section  un- 
der consideration. 

The  same  consideration  meets  the  claim  (or 
section  3017,  which  provides  for  a  disdiarge  of 
a  parson  indebted  to  a  defendant  tn  execution 
upon  payment  to  the  sheriff  of  the  amount  of 
the  Indebtedness,  or  so  much  thereof  as  will 
satisfy  the  execution.  The  section,  like  the 
other,  only  provides  for  the  discharge  of  debts 
due  the  debtor  in  the  suit 

There  does  not  seem  to  be  anything  in  the 
acts  of  the  sheriff  to  in  any  way  prejudice  a 
legal  right  of  the  defmdant  company,  for  it 
owed  the  leasee  the  $21.25,  and  that  amount 
must  be  paid  under  the  gamiahmoit  The 
$286.45  was  paid  over  before  the  receipt  was 
taken,  and  hence  tho  money  was  not  parted 
with  relying  on  the  acts  of  the  sheriff.  The 
receipt  in  question  was  entirely  immaterial  to 
tbe  issue,  and  was  properly  excluded.  Af- 
Onned. 


SMITH  et  al.  v.  MAOK. 
(Sopreme  Court  of  Iowa.     May  17,  1895.) 

FttADDCLBNT  CONVETAirCBS— Co:7IIDEBATIOH. 

Defendant's  brother,  who  was  an  insol- 
vent owned  certain  lots  by  unrecorded  contract  of 
sale,  which  were  later  mortgaged  and  conveyed  to 
defendant  but  the  conveyances,  by  inadvertence, 
were  not  recorded  nntil  a  few  days  prior  to  the 
entry  of  plaintiff's  judgment  against  the  inaol- 
vent,  at  which  time  the  insolvent  transferred  to 
defendant  all  his  remaining  property.  Defendant 
paid  indebtedness  of  tbe  insolvent  in  excess  of  the 
value  of  the  property  received  by  him.  Defend- 
ant agreed  to  turn  over  to  plaintiff  the  property 
received,  together  with  an  additional  sum  of  mon- 
ey, if  plaintiff  would  undertake  tlie  payment  of 
tbe  insolvent's  obli^tions.  Plaintiff,  while  ex- 
tending credit,  had  information  to  put  it  on  in- 
quiry as  to  the  solvency  of  its  debtor.  Hdd.  th.at 
an  action  to  set  aside  the  conveyances  for  fraud 
was  properly  dismissed. 

Appeal  from  district  court  Buena  Vista 
county;  Lot  Thomas,  Judge. 

Action  to  subject  property  to  the  payment 
of  a  judgment  Judgment  for  defendant 
and  the  plaintiff  appealed.    Affirmed. 

F.  C.  Piatt  and  I.  W.  Bane,  for  appellant 
Mack  &  De  Land,  for  appellee. 

ORANGER,  J.  The  plaintiff  Arm  is  a 
Judgment  creditor  of  P.  P  Mack,  who  is  a 
brother  to  the  defendant.  The  Judgment 
was  eutered  In  Buena  Vista  county,  January 
9,  1893,  on  confession  for  the  sum  of  $1,900. 
Prior  to  the  entry  of  the  Judgment  F.  P. 
Mack  had  owned  certain  real  estate  in  the 
town  of  Newell,  and  was  the  owner  of  some 
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personal  property.  Including  a  stock  of 
goods.  F.  P.  Mack  had  been  for  some  years 
engaged  In  mercantile  business  in  the  town 
of  Newell,  and  the  plaintiff  firm  had  sold 
him  goods  for  his  trade,  and  the  judgment  in 
its  favor  is  on  account  for  a  balance  due  on 
such  sales.  The  real  estate  and  personal 
property  of  F.  P.  Mack  were  on  the  6th  day 
of  January,  1893,  and  prior  thereto,  assigned, 
by  deed  or  bill  of  sale,  to  the  defendant,  and 
this  action  Is  to  set  aside  such  conveyances 
OS  fraudulent,  and  subject  the  property  or 
its  proceeds  to  the  payment  of  plaintiff's 
judgment.  The  district  court  dismissed 
plaintiff's  petition.  After  a  careful  review 
of  the  record,  we  readily  concnr  in  the  con- 
clusion, placing  our  holding  on  the  merits  of 
the  case.  The  prayer  of  the  petition  asked 
that  defendant  be  required  to  make  a  show- 
ing of  the  transactions  between  himself  and 
F.  P.  Maclc,  and  the  result  is,  to  our  minds, 
conclusive  of  any  fraudulent  purpose  in  the 
transaction,  and  we  think  the  case  is  free 
from  any  fraudulent  results.  It  is  true  that 
the  transactions  were  between  brothers,  and 
they  occurred  at  a  time  when  F.  P.  Mack 
was  involved,  and  the  last  if  not  all,  of 
them,  when  he  was  insolvent  Neither  the 
evidence  nor  the  facts,  to  show  the  case  en- 
tire, can  be  presented,  and  we  will  only  no- 
tice one  or  more  prominent  features  of  It 
Beyond  a  doubt  the  defendant  assumed  the 
payment  of  obligations  of  F.  P.  Mack  much 
in  excess  of  the  value  of  all  the  property 
conveyed  to  him,  and  actually  paid  them. 
Some  of  the  lots  owned  by  F.  P.  Mack  were 
held  only  by  contracts  of  sale,  and  not  by 
deeds.  One  of  these  had  been  sold  to  him 
by  the  defendant,  and  there  was  nothing  of 
record  to  show  the  sale.  The  sale  by  con- 
tract was  made  in  1880,  and  F.  P.  Mack  took 
possession  and  built  a  store  on  the  lot  that 
was  used  in  his  business.  He  paid  the  taxes, 
and  was,  ostensibly,  the  owner.  This  is 
known  in  the  record  as  "lot  9  In  block  2." 
"liOt  1  in  block  2"  adjoined  lot  9,  and  this 
was  held  by  contract  from  one  Holbrooli. 
The  two  lots  are  regarded  as  the  "store 
property."  About  June  or  July,  1890,  by 
agreement  lot  9  was  conveyed  to  defendant 
by  deed,  and  lot  1  by  assignment  of  the  Hoi- 
brook  contract  Neither  conveyance  was  re- 
corded until  January,  1893,  when  a  deed 
from  Holbrook  was  obtained,  and  the  deeds 
were  recorded  and  possession  taken  by  de- 
fendant At  the  time  of  the  conveyances  in 
June  or  July  (probably  July  1,  1890),  two 
mortgages  on  said  lots  were  made  by  F. 
P.  Mack  to  defendant,  aggregating  $1,725, 
and  the  conveyances  of  that  date  were  taken 
subject  thereto.  These  papers  were  not  ac- 
knowledged until  December  13, 1890.  One  of 
the  mortgages  was  recorded  December  22, 
1890,  and  the  other  January  23,  1891.  The 
deed  to  defendant  was  not  recorded  till  Jan- 
uary 7,  1893.  The  6th  day  of  January,  1893, 
was  when  all  the  retaining  property  of  F.  P. 
Mack  was  assigned  to  defendant.    Appel- 


lant attached  great  importance  to  the  Ir- 
regularities of  the  transactions  in  the  way  of 
failures  or  neglect  to  record  the  instruments 
at  or  near  the  time  of  execution,  and  espe- 
cially of  the  deed  of  P.  P.  Mack  to  the  de- 
fendant which  was  not  recorded  for  more 
tlian  two  years.  This  is  claimed  to  liave 
been  through  inadvertence  on  his  part  The 
claim  is  made  that  the  situation  of  this  prop- 
erty, while  plaintiff  was  extending  credit, 
was  such  as  to  induce  a  belief  that  F.  P. 
Mack  was  solvent;  and  it  appears  that 
through  inquiries  of  bankers  and  others.  In- 
cluding commercial  reports,  plaintiff  under- 
stood him  to  be  so.  We  think  the  keeping 
of  the  deed  from  the  record  was  not  witb 
intent  to  defraud,  nor  even  intentional  after 
December,  1890,  when  the  other  papers  were 
recorded.  In  fact  that  transaction  is  hard- 
ly to  be  regarded  as  completed  before  tliat 
time.  After  that,  with  the  mortgages  of 
record,  we  do  not  see  how  one  could  have 
been  misled  because  of  the  record,  for  it 
was  such  as  to  put  one  on  inquiry.  The 
conveyance  from  Holbrook,  by  contract  was 
never  recorded,  because  of  which,  when  as- 
signed to  defendant,  it  was  thought  unnec- 
essary to  record  the  assignment;  and  it  ap- 
pears that  this  conveyance,  as  well  aa  that 
of  lot  9,  was  only  as  security  because  of  de- 
fendant's signing  notes  for  F.  P.  Maclc 
When  the  entire  assignment  was  made,  in 
January,  1893,  it  clearly  appears  that  de- 
fendant actually  assumed  the  payment  of 
obligations,  and  paid  the  same  from  the  pro- 
ceeds of  the  property  assigned,  and  from  his 
own,  to  the  amount  of  more  than  $10,000, 
which  was  largely  in  excess  of  the  value  of 
all  the  property  received.  Without  treating 
it  as  a  matter  of  great  Importance  or  weight 
it  is  worthy  of  note  that  the  defendant  of- 
fered to  plaintiff  to  turn  over  aU  the  prop- 
erty received,  and  give,  in  addition,  $2,000, 
If  he  could  be  saved  harmless  from  the  pay- 
ments he  had  assumed  as  a  consideration 
for  the  property  received.  We  may  further 
say  that  there  Is  testimony  showing  that 
while  the  credits  were  being  extended  by 
plaintiff,  it  had  such  information  as  to  pat  It 
on  inquiry,  from  which  fact  with  the  record 
condition  of  the  title  to  the  real  property,  it 
is  not  in  a  position  to  claim,  in  the  absence 
of  real  fraud,  that  the  transactions  should 
be  avoided.  The  judgment  seema  to  l>e 
clearly  right  and  it  is  affirmed. 


HOFFMAN  v.  SMITH  et  al. 
(Supreme  Court  of  Iowa.     May  15,  1885.) 

Pabtneksbip  Credits— Appugation  to  PsBaoxAli 
DsBTs — Assignment  of  Bosd— Actios  bt 

AssiasKK— Waivbb  or  Objbctiok. 
1.  Where  an  Insorance  agent  who  was  in- 
debted to  his  company,  took  in  a  partner,  and 
the  partnership  thereafter  represented  the  com- 
pany, and  opened  new  books,  and  kept  its  buainen 
separate  from  that  formerly  done  oy  the  agent, 
payments  made  to  the  company  during  the  exist- 
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«nce  of  the  partnership  conld  not  he  appUed  to  the 
agent's  indiTidnal  debt,  as  against  his  copartner. 

2.  Where  the  bond  to  secure  the  payment  of 
a  debt  was  assigned  by  parol  before  an  action  was 
commenced  thereon,  it  is  immaterial  that  no  form- 
al written  assignment  thereof  had  been  ezecnted. 

3.  In  an  action  by  the  assignee  of  a  bond  to 
secnre  a  debt,  lie  objection  that  the  bond  was  not 
assigned  at  the  time  the  action  was  commenced 
cannot  be  urged  for  the  first  time  on  appeal. 

Appeal  from  district  court,  Plymouth 
county;  Scott  M.  Ladd,  Judge. 

Action  on  a  bond.  Trial  to  court  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Affirmed. 

Ira  F.  Martin,  for  appellants.  Argo,  Mc- 
Dultie  &  Beichmann,  for  appellee. 

KINNB,J.  1.  TbefActslnthiscase,  astbey 
appear  from  the  recordss  are  that  on  Novem- 
ber 8,  18S8,  defendant  Smith  was  appointed 
as  agent  for  the  State  Insurance  Company, 
of  Des  Moines,  Iowa,  for  Le  Mars  and 
Plymouth  county.  At  the  time  of  said  ap- 
pointment, he  executed  to  the  company  a 
bond  signed  by  defendant  Steele,  as  surety, 
conditioned  to  pay  said  company  "any  In- 
debtedness that  may  exist  from  bim  to  said 
Co.,  and  shall  falt&fuUy  account  for  and  pay 
to  said  Co.  all  moneys,  notes,  or  securities 
tbat  may  come  Into  his  hands,  belonging  to 
said  Co.,  Immediately  upon  receipt  of  the 
same,  and  shall  pay  said  company  any  in- 
debtedness tbat  he  may  hereafter  incur  to 
said  Co.,  at  its  maturity,"  etc.  Undw  the 
appointment.  Smith  served  as  agent  of  the 
company  until  October  9,  1880,  at  which  time 
be  owed  the  company  the  sum  of  $260.90, 
and  interest  thereon.  At  this  date^  plain- 
tiff and  Smith  formed  a  copartnership  for 
tbe  purpose  of  carrying  on  the  Insurance 
business;  and  It  was  so  carried  on  by  them 
until  January  13,  1882,  at  which  time  the 
firm  was  dissolyed,  and,  by  written  agree- 
ment, Hoffman  l>ecame  its  successor.  By 
the  repress  terms  of  this  agreement,  Boff> 
man  became  obligated  to,  "and  be  does  here- 
by assume  and  agree  to,  pay  the  copartner- 
ship Indebtedness  and  liabilities  of  the  co- 
partnership and  Arm  of  Smith  &  Hoffman, 
which  were  contracted  and  incurred  during 
the  existence  of  said  copartnership  of  Smith 
A  Hoffman,  whether  the  company  which  tbe 
said  firm  of  Smith  &  Hoffman  represented 
was  in  the  name  of  O.  B.  Smith,  or  In  tlie 
name  of  O.  L.  Smith,  or  in  the  name  of  J.  H. 
Hoffman."  After  the  organization  •of  tbe 
firm  tb^  agency  of  the  State  Insurance  Com- 
pany was  still  held  in  the  name  of  Smith. 
At  tbe  dissolution  of  the  copartnersbip  fbem 
was  due  said  company,  from  business  done 
by  said  firm,  $312.04,  and  from  Smith,  on  ac- 
count of  business  transacted  by  him  prior 
to  tbe  copartnership,  $279.38,  including  inter- 
«et,  I>eing  a  total  of  $581.42.  The  company 
wanted  a  settlement  of  the  entire  indebted- 
ness, and  Hoffman  agreed,  if  he  could  l>e 
placed  in  the  same  situation  tbat  tbe  com- 
pany occapied  with  reference  to  tbe  bond. 


and  if  tbe  company  wonld  assign  the  bond 
and  its  claim  against  Smith  and  Steele  to 
him,  he  would  pay  the  entire  sum  of  $581.42, 
which  included  the  $266.90  and  interest  due 
from  Smith  on  account  of  business  done  be- 
fore tbe  firm  was  formed.  This  was  done. 
Smith  insisted,  he  did  not  owe  the  company 
the  amount  claimed  on  old  business;  and  it 
was  arranged  that  be  should  give  a  note  to 
Hoffman  for  tbe  amount  claimed  by  the 
company  to  be  due,  which  Hoffman  was  to 
hold  simply  as  an  evidence  of  the  amoimt 
individually  due  from  Smith  to  the  insurance 
company.  Having  paid  this  individual  debt 
of  Smith  to  the  company,  and  received  an 
assignment  of  the  bond,  Hoffman  brings  this 
suit  to  recover  said  amount  paid,  and  in- 
terest There  is  a  conflict  In  the  evidence 
upon  some  points,  hut,  from  the  whole  rec- 
ord, it  is  clear  that  Hoffman  was  to  be  put 
in  the  same  position  as  the  company,  with 
all  of  its  rights  to  enforce  the  bond,  and  that 
Smith  understood  and  assented  to  the  pay- 
ment of  bis  individual  debt  by  Hoffman, 
who  was  to  have  resort  to  the  bond  for  his 
protection.  It  is  contended  that  as  Smith 
made  payments  upon  bis  account  with  tbe 
insurance  company,  during  the  existence  of 
the  partnership,  to  an  amount  greater  ttian 
what  was  due  from  him  to  the  company  at 
the  time  the  partnership  was  formed,  such 
indebtedness  was  canceled,  and  hence  what- 
ever was  owing  the  company  at  the  dissolu- 
tion of  the  firm  must  have  been  a  debt  in- 
curred during  the  existence  of  the  firm. 
When  the  firm  was  organized,  new  Ixtoks 
were  opened,  and  tbe  business  kept  sepa- 
rate from  that  transacted  prior  thereto,  and 
these  books  showed  a  balance  of  $312.24  due 
the  company.  So  it  appears  that,  if  there 
was  any  election  as  to  payments  made  by 
Smith,  it  was  that  all  money  received  on  ac- 
count of  the  firm's  business  should  be  applied 
to  the  firm's  debts.  At  any  rate,  tliat  was 
what  was  in  fact  done.  fi*urther  than  that. 
Smith  would  Iiave  liad  no  right  to  use  credits 
arising  out  of  the  firm's  business  to  satisfy 
bis  personal  debt,  as  between  Hoffman  and 
himself.  Again,  the  arrangement  between 
the  parties,  to  which  Smith  assented,  pre- 
cludes the  thought  that  the  personal  debt  of 
Smith  bad  been  paid  in  the  manner  claimed, 
or  in  any  manner. 

It  is  contended  that  the  assignment  of  the 
bond  to  plaintiff  had  not  been  made  when 
this  action  was  commenced,  and  that  the 
debt  itself  was  not  assigned.  The  evidence 
Is  clear  that  the  claim  was  assigned.  No 
particular  form  is  necessary  to  constitute  the 
assignment  of  a  debt  All  that  need  appear 
is  an  intent  to  effectuate  the  assignment  of 
the  debt,  and  that  intent  may  appear  from 
the  writing,  or  it  may  be  shown  otherwise. 
Moore  v.  Lowrey,  25  Iowa,  838;  McWUliams 
T.  Webb,  82  Iowa,  577;  Foster  v.  Trenary, 
65  Iowa,  622,  22  N.  W.  888;  Metcalf  T.  Kln- 
cald  (Iowa)  64  N.  W.  868.  Nor  is  it  mate- 
rial that  the  bond  had  not  in  fact  been  as-' 
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algiMd  at  the  time  tbls  action  was  com- 
menced. It  bad  been  assigned  by  parol  long 
before  the  suit  was  begvm.  Further,  this 
question  cannot  be  now  raised  for  the  first 
time  In  this  court.  Other  reasons  exist, 
which  need  not  now  be  referred  to,  which 
would  preclude  the  defendants  from  ques- 
tioning the  assignment. 

I<>ror  Is  claimed  In  the  admission  of  tes- 
timony. We  have  examined  the  record  In 
this  respect,  and  discover  nothing  prejudicial 
to  defendants.  The  Judgment  below  was 
right    Affirmed. 


RB5SSEGIEU  t.  CITY  OF  SIOUX  CITY. 

(Supreme  Court  of  Iowa.  May  17,  1896.) 
Cities— Chaxs-b  or  Obadb— Dahaobs. 
Under  Code,  {  469,  wliich  prarides  that 
when  any  city  has  established  the  grade  of  a 
street,  and  any  person  has  made  improvements 
thereon,  and  the  city  alters  sncb  f!Tai\is  to  the  in- 
jnry  of  such  property,  the  city  shall  respond  in 
damages,  the  owner  of  a  house  bailt  on  an  estab- 
lished grade,  which  was  subsequently  changed  by 
the  city,  can  reeov.er  for  any  injury,  though  the 
final  grade  ie  on  a  line  witb  tbe  natural  surface 
of  the  street. 

Appeal  from  district  court,  Woodbury  coun- 
ty; Scott  M.  Ladd,  Judge. 

Action  to  recover  damages  by  reason  of  a 
change  In  the  grade  of  a  street.  Judgment 
for  plaintiff.    Defendant  appeals.    AlBrmed. 

A.  H.  Burton,  City  Atty.,  and  Kennedy  & 
Kennedy,  for  appellant.  John  N.  Weaver, 
for  appellee. 

KINNB,  3.  1.  This  cause  was  tried  to 
the  court  upon  the  following  agreed  state- 
ment of  facts,  a  jury  being  waived:  "That 
the  plaintiff  is  and  was  the  owner  In  fee 
simple  of  all  that  portion  of  lots  10,  11,  and 
12  In  bloclc  43  in  Sioux  City  proper  as  stat- 
ed In  plaintiff's  petition;  that  on  the  ICth 
day  of  June,  1882,  the  defendant,  the  dty 
of  Sioux  City,  by  Its  council,  passed  an  ordi- 
nance which,  among  other  things,  establish- 
ed a  grade  upon  West  Third  street.  In  front 
of  plaintiff's  said  property;  that  said  graile 
so  established  was  from  four  to  Are  feet 
higher  than  the  then  8urfku»  of  said  street 
along  and  in  front  of  plaintiff's  property; 
that  in  the  year  1884  plaintiff  built  a  large 
briclc  building  on  said  lots,  fronting  and  abut- 
ting on  said  West  Third  street,  and  built 
said  building  to  conform  to  the  grade  Use 
as  established  by  said  ordinance  of  Jnne, 
1882;  that  the  defendant  thereafter,  and  on 
or  about  tbe  23d  day  of  July,  1890,  by  Its 
city  council,  passed  an  ordinance  changing 
tbe  gfade  line  of  said  street  to  conform  to 
the  surface  of  the  ground,  the  surface  then 
being  about  one  foot  hlgber  ttoin  when  said 
building  was  erected,  said  one  foot  raise 
having  been  made  In  1886,  thus  lowering  the 
grade  line  of  said  street  from  three  to  five 
feet;  that  at  the  time  of  tbe  passage  of  the 
'ordinance  in  1882,  establishing  grade  on  said 


West  Third  street,  the  surface  of  the  ground 
on  said  street  was  from  four  to  five  feet  low- 
er than  the  grade  line  established  by  said  or- 
dinance, and  one  foot  lower  than  the  grade 
line  established  In  1890;  and  that  the  de- 
fendant never  actually  graded  or  changed 
the  physical  surface  of  said  street  after  the 
passage  of  said  ardlnance  of  1882,  except 
that  the  same  was  raised  one  foot  in  1886, 
and  the  surface  of  said  street  was  never  al- 
tered or  changed  to  conform  to  said  1SS2 
grade;  and  that  the  defendant  has  never 
made  any  physical  change  in  the  surface  of 
said  street  in  front  of  plaintiff's  property,  ex- 
cept as  above  stated,  but  left  the  surface 
of  the  same  at  It  was  at  the  time  of  the  pas- 
sage of  the  ordinance  in  1890;  and  that  the 
passage  of  the  ordinance  of  1890,  upon  which 
plaintiff  rellea  as  a  basis  for  this  action, 
simply  changed  the  grade  line  of  said  street 
so  as  to  conform  the  grade  line  to  the  sur- 
face of  the  street  as  it  then  was;  that,  im- 
medlat^y  after  the  passage  of  the  ordinance 
of  1890,  defendant  proceeded  to  and  did 
Improve  said  West  Third  street,  by  paving, 
curbing,  and  guttering  ttie  same  on  said 
Ifrade  so  last  established,  and  has  ever  since 
so  maintained  said  Improvements  upon  said 
Street,  and  the  same  now  stands  as  the 
permanent  grade  of  said  street,  In  front  of 
plalntUTa  said  property.  If,  on  the  above 
facts,  record,  and  pleadings  herein,  the  plain- 
tiff would  be  entlOed  to  recover.  It  Is  conced- 
ed and  agreed  that  be  shall  recover  tbe  sum 
of  two  thousand  doUars.  It  Is  furtber  con- 
ceded that  there  has  been  no  assessment  or 
payment  of  damages." 

2.  Our  statute  provides  that  "when  any 
city  or  town  shall  liave  established  tbe  grade 
of  any  street  or  alley,  and  any  person  shall 
have  built  or  made  improvements  on  such 
street  or  alley  according  to  the  established 
grade  thereof,  and  such  dty  or  town  shall 
alter  said  established  grade  In  such  a  man- 
ner as  to  Injure  or  diminish  the  valae  of 
said  property,  said  city  or  town  ^all  pay 
to  the  owner  or  owners  of  said  property  so 
injured  the  amount  of  such  damage  or  inju- 
ry." Code,  f  409.  Farther  prorlsons  are 
made  touching  the  assessment  of  such  dam- 
ages which  are  not  material  to  the  queetioo 
presented  Air  our  determination.  The  con- 
tortion of  the  elty  In  this  case  Is  that,  al- 
though plaintiff  erected  his  building  In  con- 
formity to  the  established  grade,  yet,  as  he 
could  not  compel  tbe  dty  to  so  change  the 
surface  of  the  street  as  to  make  It  conform 
to  the  grade  It  had  established,  and  as  It  is 
dalmed  that  the  city  simply  passed  an  ordi- 
nance changing  the  grade,  and  did  not  In 
fact  make  any  physical  diange  in  the  grade, 
therefore  plaintiff  cannot  recover.  We  do 
not  think  this  contention  can  be  sustained. 
A  grade  vnw  "estabHshed,"  within  the  mean- 
ing of  the  law,  by  the  passing  of  the  ordi- 
nance of  Jnne  16, 1882.  As  was  said  la  Kep- 
pie  T.  City  of  Keokuk,  61  Iowa,  65«.  17  N. 
W.  140:  "We  think  the  establlahment  of  a 
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gmde  meaaB  the  paselog  of  an  ordinance, 
or  other  leglBlatiTe  action  of  the  council  of 
the  cit7,  prescribing  and  fixing  grade  lines 
to  which  the  surface  shall  he  brought  when 
the  streets  shall  be  improyed."  Now,  it  is 
conceded  that  such  a  grade  was  established, 
and  that  plaintiff  erected  his  building  in  con- 
formitr  thereto.  In  1890  the  city  council 
passed  an  ordinance  changing  the  grade  line 
of  the  street  in  front  of  plaintiff's  building. 
They  so  changed  the  frade  as  to  establish 
it  on  a  line  with  the  then  surface  of  the 
street,  which  it  is  conceded  was  one  foot 
higher  than  when  the  building  was  erected, 
thus  lowering  the  grade  from  three  to  five 
feet.  It  thus  appears  that  the  surface  of  the 
street  in  1882,  at  the  time  of  the  passing  of 
the  ordinance,  was  from  four  to  Ave  feet 
lower  than  the  grade  line  established  by 
said  ordinance,  and  one  foot  lower  than  the 
grade  line  established  in  188a  Plaintiff  bad 
a  right  to  erect  his  building  in  conformity  to 
the  grade  established  In  1882.  He  had  a 
right  to  assume  that,  when  the  street  was 
permanently  improved,  it  would  be  on  the 
line  of  the  grade  the  city  had  thus  estab- 
lished. Cases  are  cited  holding  that  the 
mere  passage  of  an  ordinance  changing  the 
grade,  without  more,  is  not  an  alteration  of 
am  established  grade,  within  the  meaning 
of  the  statute;  that  it  contemplates  a  physic- 
al cliange.  These  cases  mean  no  more  than 
this:  That,  if  a  grade  be  once  established, 
and  a  lot  owner  erects  a  building  in  con- 
formity with  such  grade,  and  thereafter  ar 
ordinoiice  is  passed  changing  the  grade,  but 
no  act  of  the  city  is  done  thereunder,  no 
worli  done  to  bring  the  street  to  the  grade 
last  established,  then  the  mere  passage  of 
the  ordinance  gives  the  lot  owner  no  right 
of  action.  In  this  case,  however,  the  facts 
are  that  not  only  was  an  ordinance  passed 
changing  the  grade,  but,  in  pursuance  of  It, 
the  city  undertoolc  to  and  did  permanently 
improve  the  street  In  accordance  with  the 
grade  last  established.  Now,  If  appellant's 
contention  is  correct,  no  one. could  recover 
for  damages  caused  by  the  change  of  grade 
If  the  grade  was  finally  fixed  on  a  line  with 
the  surface  of  the  street,  and  the  street  thus 
permanently  improved.  If,  however,  the 
final  grade  was  six  inches  alxive  or  six 
tuches  below  the  surface  of  the  street,  and 
the  street  was  permanently  Improved  upon 
said  grade  line,  that  would  be  a  physical 
change,  which  would  warrant  recoveiT'  by 
one  who  had  improved  his  property  on  the 
faith  of  a  prior  established  grade.  We  dis- 
cover no  reason  for  such  a  distinction.  This 
street  was  paved  and  permanently  improv- 
ed on  the  grade  line  last  established.  Plain- 
tiff built,  as  he  had  a*  right  to,  relying  upon 
tbe  city's  bringing  the  street  up  to  the  grade 
theretofore  established  when  it  should  pave 
tbe  street  It  did  not  do  so.  It  changed  the 
srade,  and  improved  tbe  street  in  accordance 
there  with;  and  his  right  of  recovery  is  not 
affected  by  tbe  fact  that  the  final  grade  and 


improvement  of  the  street  was  on  a  Use 
with  the  natural  surface  of  the  street,  rather 
than  above  or  b«low  It  In  dther  event, 
it  would  be  a  physical  change,  within  tbe 
contemplation  of  the  law.  To  conform  to 
the  last  grade  and  the  permanent  improve- 
ment of  the  street,  it  is  evident  he  would 
be  compelled  to  make  such  a  change  In  his 
improvements  as  would  entail  expense  by 
reason  of  the  city's  action.  Etod  the  city, 
when  it  conformed  the  street  to  the  grade, 
done  so  on  the  lines  originally  eatablisbed, 
and  on  the  faith  of  which  plaintiff  erected 
Us  building,  such  change  and  expense  would 
not  be  necessary.  We  think  the  case  made 
la  fully  covered  by  the  statute,  and,  as  it  is 
conceded  that  the  damages  have  not  been 
assessed  or  paid,  plaintiff  is  entitled  to  re- 
cover.   The  judgment  below  is  affirmed. 


SLUSHER  T.  HAMMOND. 
CSupreme  Court  of  Iowa.     May  16,  1895.) 
Bali  of  Wabo's  Assets— Rights  op  Ward. 

1.  In  an  action  to  recover  the  proceeds  of  a 
note  given  to  plaintiCf  s  guardian  daring  her  mi- 
nority, and  disposed  of  by  him  to  defendant  an 
answer  which  fails  to  aUege  that  each  disposi- 
tion was  made  by  direction  of  the  probate  court, 
as  provided  by  Code,  {  2250,  is  properly  stricken 
out 

2.  Tbe  fact  that  the  deceased  guardian's  ac- 
counts had  not  been  settled  would  not  defeat  a  re- 
covery by  the  ward  ia  such  case. 

Appeal  from  district  court,  Fremont  county; 
H.  B.  Oeemer,  Judge. 

Action  at  law  to  recover  the  amount  of  a 
promissory  note  alleged  to  have  belonged  to 
the  plaintiff,  and  to  have  been  collected  by 
tbe  defendant.  A  motion  to  strike  out  por- 
tions of  the  answer  filed  by  the  defendant 
was  sustained,  he  refused  to  plead  further, 
and  Judgment  was  rendered  in  favor  of  the 
plaintiff  for  the  amount  of  the  note  and  costs. 
The  defendant  appeals.    Affirmed. 

Wm.  Eaton  and  Hammond  &  Stevens,  for 
appellant     George  E.  Draper,  for  appellee. 

ROBINSON,  J.  The  petition  alleges  that  in 
the  year  1890  tbe  plaintiff  was  a  minor,  and 
that  William  McCracken  was  bet  guardian; 
that  she  attained  her  maJcHrity  in  the  year 
1881;  that  In  March,  1880,  one  George  Pear- 
Boa  made  to  her  guardian,  for  her  use  and 
benefit  a  promissory  note  for  the  sum  of 
$181.58,  payable  at  the  office  of  the  defendant 
January  1,  1801;  that  in  the  latter  part  of  the 
year  1891  her  guardian  died;  that  the  note 
was  in  tbe  possession  of  the  defendant  and 
after  it  became  due  he  collected  it  but  re- 
fused to  pay  the  proceeds  or  any  part  thereof 
to  the  plaintiff.  The  answer  ia  as  follows: 
"Defendant  for  substituted  answer  herein,  de- 
nies each  allegation  of  petition  inconsistent 
with  facts  herein  set  out  Admits  collection 
of  note  referred  to  in  petition,  but  avers  that 
said  note  at  time  of  collectiwa  was  the  proper- 
ty oX  defendant  and  collected  to  his  own  use 
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and  benefit,  and  avers  the  facts  In  relation 
thereto  to  be:  That  prior  to  September,  lisOO, 
William  McCracken,  as  guardian  of  plalntlfl!, 
bad  In  the  hands  of  defendant  funds  as  shown 
by  itemized  account  herein  set  out;  and  that 
about  September  said  guardian  placed  said 
note  with  the  defendant  for  collection  at  its 
maturity,  and  at  the  same  time,  and  as  a  part 
of  the  same  transaction,  made  overdraft 
against  account  to  full  amount  of  said  note, 
and  received  the  full  amount  of  note  thereon, 
and  against  the  same  turned  the  note  over  to 
defendant  in  payment  of  the  funds  so  over- 
drawn, and  against  which  said  note  was  at 
said  time  credited  with  the  knowledge,  dlre<y 
tion,  and  consent  of  said  guardian.  That  at 
the  time  of  receiving  said  note  for  collection 
WiUIam  McCracken,  as  guardian  of  plalntilt, 
was  indebted  to  defendant  on  account  in  a 
large  sum,  and  said  note  was  received  from 
guardian,  and,  by  the  direction  and  consent 
of  said  guardian,  credited  thereon  to  the  use 
and  benefit  of  said  guardian's  account  That, 
at  the  time  of  the  death  of  the  said  William 
McCracken,  guardian  of  plaintiff,  he  was,  as 
such  guardian,  indebted  to  defendant  on  ac- 
count as  here  set  out: 

"Wm.  McCracken,  Guardian,  to  J.  M.  Ham- 
mond. Dr. 
1S88. 

March  20th,  taxes  paid $  34  90 

August  21at,  making  report 5  00 

1S8!). 

February  8th,  cash 202  15 

March  4th,  taxes  paid 30  42 

March  20th,  trip  and  expenses  to  Ne- 
braska   25  00 

1880. 

January  IGth,  check 200  00 

March  4th,  taxes  paid 29  88 

April  19th,  making  reirart 5  00 

September  2d,  cash 194  00 

Total ?720  35 

Contra. 
1888. 

January  14,  by  ca^jh $164  00 

December  25th,  by  cash 224  25 

1880. 

January  10th,  by  cash. . . . ; 25  00 

January  10th,  by  cash 20  00 

September  2d,  rent.  1880  note 194  00 

Total $627  75 

—Leaving  an  overdraft  on  said  account  in  fa- 
vor of  defendant  of  $98.60.  That  Items  of 
February  8,  1889,  January  16,  1890,  and  Sep- 
tember 2,  1800,  were  drawn  against  the  funds 
of  said  guardian  in  bands  of  defendant,  and 
said  $98.60  is  the  extent  of  overdraft  against 
the  same  as  shown  by  said  account.  That  de- 
fendant verily  believes  that  said  item  of 
$202.15  was  money  loaned  by  said  William 
McCracken  as  guardian  of  plaintiff,  securing 
therefor  as  such  gxurdlan  the  note  of  F.  A. 
Jones,  and  the  estate  of  plaintiff  still  holds 
said  note.  That  the  item  of  $200  was  applied 
by  guardian  McCracken  in  purchase  of  piano 
tot  plaintiff,  and  that  Item  of  $194  was  ap- 
plied by  guardian  in  payment  of  expenses  of 
plaintiff  In  preparation  for  and  attendance  of 
plaintiff  at  scbooL    That  defendant's  said  be- 


lief Is  founded  upon  statemente  of  guardian 
made  at  the  time  of  the  transaction  set  out 
And  for  further  defense,  and  In  abatement 
hereof,  defendant  says  that  plaintiff  is  not  en- 
titled to  maintain  and  sustain  this  action  at 
this  time,  for  that  the  matto-  of  the  guardian- 
ship of  the  plaintiff's  estate  by  William  Mc- 
Cracken has  never  been  adjusted  or  settled  In 
probate.  And  there  has  not  been  a  settlemeit 
and  adjustment  had  of  the  doings  of  William 
McCracken,  guardian  of  the  estate  of  S.  O. 
Slusher,  minor,  who  now  prosecutes  this  case. 
And  there  has  been  no  determination  of  pro- 
bate court  that  said  note  or  proceeds  thereof 
is  the  property  of  the  plaintiff,  but  all  said 
matters  are  unsettled  and  now  pending  in  pro- 
bate. Wherefore  defendant  prays  that  plain- 
tiff's action  be  abated,  and  that  the  defendant 
have  Judgment  for  $98.60  and  coats." 

The  following  Is  a  copy  of  the  motion  to 
strike:  "Comes  now  the  plaintiff,  and  moves 
to  strike  out  of  substituted  answer,  because 
the  same  is  redundant  and  immaterial  matter: 
(1)  All  that  part  thereof  between  the  words, 
"admits  collection  of  note  referred  to  in  peti- 
tion,' and  the  words,  'that  at  the  time  of  fbe 
death  of  Wm.  McCracken.'  (2)  All  aUegations 
in  regard  to  the  claim  of  $98.60,  because  re- 
dundant and  Immaterial,  and  not  properly 
pleaded  as  a  counterclaim  herein.  (3)  All 
matter  pleaded  in  abatement,  because  same  is 
redundant  and  immaterial." 

1.  The  claims  of  the  appellant  appear  to  be 
substantially  as  follows:  No  fraud  or  want 
of  good  faith  in  the  transactions  between  him- 
self and  the  guardian  Is  chargred;  therefore  It 
should  be  presumed  that  the  transactions  were 
for  her  benefit;  that  what  was  done  by  the 
guardian  was  within  the  authority  given  him 
by  law;  that  no  abuse  of  the  discretion  which 
he  was  permitted  to  exercise  is  shown;  that, 
in  the  absence  of  a  showing  to  the  contrary,  it 
must  be  taken  as  admitted  that  the  expend- 
itures made  by  the  guardian  were  according 
to  law,  and  proper;  that  as  the  plaintiff  tias 
enjoyed  the  benefits  of  the  acts  of  her  guard- 
Ian,  she  cannet  repudiate  the  latter  without 
making  returns  for  the  former;  and  that  un- 
til a  settlement  with  the  guardian  has  been 
made,  an  action  of  the  character  of  this  one 
cannot  be  maintained.  Section  2250  of  the 
Code  provides  that  "guardians  of  the  property 
of  minors  must  prosecute  and  defend  for  their 
wards.  They  must  also  In  other  respects 
manage  their  interests  under  the  direction  of 
the  court  They  may  thus  lease  their  lands 
or  loan  their  money  during  their  minority,  and 
may  do  all  other  acts  which  the  court  may 
deem  for  the  benefit  of  the  wards."  This  sec- 
tion was  under  consideration  In  the  case  of 
Bates  V.  Dunham,  58  Ipwa,  308,  12  N.  W.  309, 
and  was  held  to  so  far  modify  the  common- 
law  rule  as  to  Inhibit  the  Investment  of  money 
and  the  doing  of  other  acts  by  the  guardian 
for  the  ward  without  the  direction  of  the 
court,  and  to  require  that  the  direction  be  giv- 
en before  the  act  In  that  case  It  appeared 
that  the  guardian  had  assigned  a  note  of  bis 
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wards  as  security  for  a  loan  he  obtained  on 
Ills  own  note,  and  which  he  represented  to  be 
(or  the  benefit  of  bis  wards.  But  the  guard- 
Ian  appropriated  tlie  money  borrowed  to  bis 
own  use  and  absconded.  It  was  held  that 
the  transaction  was  unauthorized,  and  that 
the  assignee  of  the  wards'  note  was  liable  tor 
the  amount  received  on  it  to  the  successor  of 
the  absconding  guardian.  The  appellant  con- 
tends that  the  case  is  not  in  point,  for  the 
reason  that  the  transaction  of  the  guardian 
was  fraudulent  The  persons  he  dealt  with 
knew  that  the  note  assigned  belonged  to  the 
wards,  and  the  money  which  was  received  by 
the  guardian  was  lost  to  bis  wards.  It  is  true 
the  facts  in  that  case  are  in  some  respects  un- 
like those  in  this,  but  the  general  rule  an- 
nounced In  that  case,  that  the  direction  of  the 
court  must  precede  the  act  of  the  guardian  In 
making  investments  and  doing  other  acts  for 
bis  ward  is  applicable  In  this.  The  part  of 
the  answer  stricken  out  alleged,  In  effect,  that 
there  was  a  running  account  between  the  de- 
fendant and  the  guardian;  that  the  note  in 
suit  was  placed  In  the  hands  of  the  defendant 
before  It  was  due,  in  payment  of  funds  over- 
drawn by  the  guardian;  and  that  the  note 
thus  became  the  property  of  the  defendant 
There  is  no  averment  that  the  note  was  trans- 
ferred to  the  defendant  by  authority  derived 
from  the  probate  court,  nor  that  the  money 
received  by  the  guardian  on  acccount  of  which 
the  note  was  transferred  to  the  defendant  was 
Invested  according  to  the  direction  of  the  pro- 
bate court,  nor  that  the  money  or  an  equiva- 
lent for  it  lias  been  or  can  be  prox>erly  account- 
ed for  as  the  property  of  the  plaintiff.  The 
statement  of  the  belief  of  the  defendant  in 
regard  to  the  matter  Is  Immaterial.  The  de- 
feudant  not  only  failed  to  show  that  the  trans- 
actions set  out  were  under  the  direction  of  the 
proliate  court,  but  he  failed  to  show  that  they 
liad  been  In  any  manner  ratified  for  the  plain- 
tiff. 

2.  The  appellant  contends  that  this  action 
cannot  be  maintained  for  the  reason  that  no 
settlement  of  the  affairs  of  the  gniardlanahip 
Is  shown,  and  relies  upon  O'Brien  v.  Strang, 
42  Iowa,  643,  as  supporting  his  claim.  The 
plaintiffs  in  that  case  had  attained  their  ma- 
jority, and  sought  to  recover  of  the  sureties 
on  tbeir  guardian's  bond  for  money  which  be 
bad  received  during  their  minority  from  the 
sale  of  their  land,  but  had  never  paid  to  them. 
There  had  been  no  final  settlement  with  the 
guardian,  and  he  had  not  failed  to  obey  any 
order  of  the  probate  court  It  was  held  that 
b«  was  entitled  to  a  reasonable  time  in  which 
to  account  aud  settle,  and  that  the  sureties 
were  not  liable  imder  the  facts  disclosed.  But 
the  controversy  in  this  case  Is  as  to  the  own- 
ership of  a  note  whicb  had  been  transferred 
by  tbe  guardian  witliout  authority,  as  we  must 
presume,  and  which  for  that  reason  did  not 
cense  to  be  the  property  of  the  plaintiff  when 
transferred.  The  facts  set  out  In  the  petition 
showed  a  good  and  completed  cause  of  ac- 
tion (a  favor  of  the  plaintiff.    If,  conceding 


the  averments  of  the  petition  to  be  true,  she 
was  not  entitled  to  recover,  the  burden  was 
on  the  defendant  to  plead  and  show  the  facts 
which  would  defeat  her  apparent  right  The 
mere  fact  that  the  accoimts  of  the  deceased 
guardian  had  not  been  settled  would  not  de- 
feat her  right  to  recover  property  which  be- 
longed to  her,  but  which  had  been  wrongfully 
transferred  to  a  third  person.  We  conclude 
that  the  motion  to  strike  was  properly  sus- 
tained by  tbe  district  court,  and  Its  Judgment 
is  affirmed. 

DEBMEH,  J.,  takes  no  part. 


COOK  et  al.  v.  PEINDLE  et  al. 

(Supreme  Court  of  Iowa.     May  16,  1895.) 

HoBTOAaES— After- Acquired  Fbopebtt — Libn — 

Sale  ov  Land. 

1.  Code,  {  1031,  providing  that  where  a  deed 
purports  to  convey  a  greater  interest  than  the 
grantor  had,  any  after-acquired  interest  of  such 
grantor  inures  to  the  grantee's  benefit,  does  not 
apply  where  defendants,  who  owned  an  undivided 
four-sevenths  of  a  tract  of  land,  gave  a  mortgage 
to  plaintiffs'  intestate,  whicb  was  intended  to  cov- 
er  only  their  interest,  and  so  understood  by  tiie 
grantee,  tbe  consideration  being  for  that  interest 
alone,  but,  by  mistake,  the  mortgage  described 
the  entire  tract,  and  one  of  the  mortgagors  sub- 
sequently acquired  the  other  tbree-aeventlia  there- 
of. 

2.  Defendants  mortgaged  land  to  plaintiffs' 
intestate  to  secure  a  note,  and,  before  the  note 
was  barred  by  limitations,  indorsed  thereon  a  re- 
newal of  both  instruments.  Previous  to  such 
renewal,  defendants  sold  the  land  to  L.,  wlio  took 
with  notice  of  the  mortgage,  and  subsequently 
conveyed  to  S. ;  the  mortgage  at  the  time  of  the 
last  sale  being,  on  its  face,  barred.  8.  bad  no 
notice  of  the  indorsement  whidi  extended  the  stat- 
utory period  beyond  the  date  of  his  deed.  Hdd, 
that  S.  was  boimd  by  the  indorsement 

Appeal  from  district  court,  Des  Moines  coun- 
ty; J.  M.  Casey,  Judge. 

Action  in  equity,  commenced  November  17, 
1S91,  to  recover  Judgment  on  a  certain  prom- 
issory note  executed  by  tbe  defendants  A.  H. 
Prindle,  Cordelia  Prlndle,  Sarah  A.  Prlndle, 
and  Katherine  Prindle,  to  David  W.  Grimes, 
and  for  foreclosure  of  a  mortgage  on  real  es- 
tate executed  by  said  Prindles  to  secure  the 
payment  of  said  note.  Said  four  Prindles 
were  made  defendants;  also  L.  L.  Seerley,  J. 
J.  Seerley,  D.  H.  Lukenblll,  and  Susan  K. 
Worthlngton.  Gust  Sackrison  and  Charlotte 
Sackrison  intervened.  Twenty-five  different 
pleadings  were  filed.  Joining  issues,  which, 
with  tlie  facts,  su£&ciently  appear  in  the  opin- 
ion. Decree  was  entered  denying  to  plain- 
tiffs part  of  the  relief  asked,  and  rendering 
Judgment  against  them  for  costs,  from  which 
decree  and  Judgment  they  appeal.     Modified. 

P. 'Henry  Smyth,  for  appellants.  Blake  & 
Blake,  C.  L.  Poor,  A.  M.  Antrobus,  Seerley  & 
Clark,  A.  H.  Stutsman,  and  W.  W.  Dodge,  for 
appellees. 

GIVEN,  C.  J.  1.  Tbe  contentions  between 
these  parties  grow  out  of  the  following  trans- 
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actioiu:  On  April  1, 1870,  the  four  defendants 
Prindlo  executed  to  D.  W.  Grimes  their 
promissory  note  for  $1,130.40,  due  two  years 
after  date,  with  10  per  cent  interest,  payable 
ajinually.  On  August  1,  1870,  they  executed 
a  moi-tgage  to  secure  the  payment  of  said  note 
on  the  following  real  estate,  situated  in  Des 
Moines  county:  Lot  No.  6  in  N.  E.  ^  section 
13,  containing  61.62  acres;  lots  2,  3,  and  4  In 
8.  E.  %  section  12,  containing  88.29  acres?;  and 
lots  1  and  2  in  K.  V^  of  N.  E.  ^^  section  15, 
containing  66%  acres,— ail  in  township  72  N.. 
of  range  2  \V.  This  mortgage  was  duly  re- 
corded soon  after  its  execution,  and  it  is  upon 
said  note  and  mortgage  that  this  action  Is 
brought  On  the  16th  day  of  February,  1882, 
the  malcers  of  said  note  and  mortgage  execut- 
ed and  indorsed  in  writing  upon  the  note  as 
follows:  "We  do  hereby  admit  that  this  note, 
with  Interest  is  unpaid,  and  renew  the  prom- 
ise therein  contained  to  pay  the  same,  and  the 
mortgage  given  to  secure  the  same  is  to  stand 
and  continue  in  force  for  the  security  hereof." 
January  25,  1876,  said  defendants  Prindl« 
conveyed  to  defendant  LukenbUl  40  acres  of 
said  land,  to  wit  the  S.  %  of  E.  %  of  N.  W. 
^  section  15,  township  72,  range  2  W.  Lu- 
kenbUl took  immediate  possession,  and  con- 
tinued to  occupy  the  same  until  September  17, 
1S8S,  when  he  conveyed  the  same  to  inter- 
vener Gust  SackrisoD,  who  has  ever  since 
been  in  possession.  On  April  16,  1886,  said 
Prindles  executed  their  promissory  note  to 
one  E.  Raab  and  a  mortgage  upon  all  of  the 
lands  described  in  plaintiffs'  mortgage  except 
the  40  acres  conveyed  to  LukenbiU,  and  also 
upon  other  lands.  This  note  and  mortgage 
were  assigned  by  Raab  to  J.  J.  Beerley,  and 
by  him  to  his  wife,  the  defendant  L.  L.  Seer- 
ley.  On  April  28,  1887,  said  Prindles  execut- 
ed to  L.  L.  Seerley  their  promissory  note  and 
a  mortgage  upon  the  lands  in  question  other 
than  the  said  40  acres,  together  with  other 
lands,  to  secure  the  same.  On  March  20, 
1888,  they  executed  to  L.  L.  Seerley  another 
promissory  note  and  a  mortgage  upon  the 
same  lands.  On  November  5,  1891,  defendant 
Worthington  obtained  three  judgments  in  the 
district  court  of  Des  Moines  county.  At  the 
tax  sale  on  December  2,  1889,  C.  C.  Clark  pur- 
chased the  real  estate  in  question,  other  than 
the  said  40  acres,  for  the  taxes  of  1888,  and 
afterwards  assigned  the  certificates  to  the  de- 
fendant J.  J.  Seerley,  who  received  tax  deeds 
for  the  land  after  the  commencement  of  this 
action,  to  wit  December  17,  1892.  Defend- 
ants Prindle  answered,  alleging  that  at  the 
time  they  executed  said  mortgage  to  D.  W. 
Grimes,  they  were  only  the  owners  of  four 
undivided  sevenths  ot  the  land  described,  and 
that,  by  mistake,  said  mortgage  was  made  to 
convey  the  full  title  to  said  land.  They  asked 
that  the  mortgage  be  reformed.  They  also 
alleged  that  at  the  time  said  indorsement  was 
made  upon  the  promissory  note,  it  was  ver- 
bally agreed  that  the  rate  of  interest  should  be 
6  per  cent.  The  other  defendants  Join  in  these 
allegations.    Defendant  LukenbiU  answered. 


setting  up  the  conveyancea  to  him,  his  posses- 
sion and  conveyance  to  Sackrison,  and  askins 
to  be  dismissed,  with  costs.  Saekriscm  states 
that  his  purchase  was  in  good  faith,  without 
Imowledge  of  plaintiffs'  mortgage;  that  said 
mortgage  was  barred;  that  D.  W.  Grimes 
knew  of  his  purchase  when  he  accepted  the 
revival  of  said  debt;  wheref<M«  he  asks  that 
said  mortgage  be  canceled  as  to  his  land, 
and  his  title  quieted.  Defendant  Susan  £2. 
Worthington  answered,  setting  up  her  judg- 
ment and  jolnlug  in  the  allegation  that  plain- 
tiffs' m<M:tgage  was  only  intended  to  convey 
four-sevenths  of  the  land,  and  alleging  that 
A.  H.  Prindle  had  acquired  the  other  three- 
sevenths  since  the  execution  of  said  mort- 
gage, and  prior  to  the  recovery  of  her  Judg- 
ments; and  she  claims  a  lien  superior  to 
plaintiffs'  mortgage  on  said  three-sevenths. 
Plaintiffs  claim  that  the  said  three-sevenths 
acquired  by  A.  H.  Prindle  inure  to  the  bene- 
fit of  plaintiffs  under  their  mortgage.  The 
defendant  L.  L.  Seerley  joins  in  the  claim  for 
the  correction  of  plaintiffs'  mortgage,  and  con- 
tends tliat  said  mortgage  is  junior  to  her  three 
mortgages,  except  as  to  the  four-sevenths  of 
the  land  owned  by  plaintiffs'  grantors.  She 
aslcs  judgment  and  foreclosure  on  her  three 
notes  and  mortgages,  and  that  her  rights  be 
decreed  superior  to  the  defendant  Wcwthlng- 
ton,  and  as  to  the  plaintiffs  as  to  the  said 
three-sevenths.  As  to  the  tax  title  of  J.  J. 
Seerley,  plaintiffs  charge  that  said  Seerley 
and  his  partner,  C.  C.  Clark,  were  attorneys 
in  this  case  for  the  defendants  Prindle,  L.  L. 
Seerley,  and  Susan  E.  Worthington;  that  J. 
J.  Seerley  procured  said  tax  title  in  secret 
trust  for  the  use  and  benefit  of  his  clients, 
and  fraudulently  seeks  to  use  the  same  to  de- 
feat the  plaintiffs'  prior  lien  on .  said  lands. 
They  offer  to  redeem  from  said  tax  sale,  and 
ask  to  be  permitted  to  do  so,  and  that  the 
deeds  be  set  aside. 

We  find  it  impossible  to  determine  from  the 
varied  descriptions  of  the  land  precisely  to 
what  extent  these  several  conveyances  cover 
the  same  land.  We  understand  from  the 
arguments  that  neither  of  the  defendants  is 
asserting  any  interest  in  the  40  acres  claimed 
by  intervener  Sackrison,  and  that  the  only 
contention  as  to  that  40  is  between  the  plain- 
tiffs and  said  intervener.  We  also  under- 
stand that  the  tax  deeds  to  J.  J.  Seerley  cov- 
ered all  the  lands  described  in  plaintiffs' 
mortgage,  except  the  undivided  four-sevenths 
of  one-half  of  lot  6  in  section  12.  and  the 
undivided  four-sevenths  of  one-fifth  of  lot 
3  in  section  12,  township  72,  range  2.  A 
determination  of  the  questions  discussed  In 
the  arguments  is  not  dependent  upon  accu- 
racy in  this  respect  and  we  proceed  to  a 
consideration  of  them  without  further  effort 
at  analyzing  the  several  descriptions  of  the 
land  in  the  various  conveyances. 

2.  There  is  no  question  but  that  plaintiffs 
are  entitled  to  Judgment  on  the  notes  sued 
upon  against  the  makers  thereof,  the  defend- 
ants Prindle.    Tbs  alleged  agreement  as  to 


Digitized  by 


Google 


Iowa.) 


COOK  V.  PRINDLB. 


189 


Interest  is  not  established,  and  the  plaintiffs 
are  unqviestlonably  entitled  to  the  judgment 
rendered  in  their  favor  In  the  court  below. 
We  are  entirely  satisfied  from  the  evidence 
that  it  was  the  intention  of  the  parties,  In 
executing  the  mortgage  to  Mr.  Grimes,  that 
it  should  only  cover  the  four-sevenths  of  the 
land  described  aa  then  owned  by  the  mort- 
gagors; that  Mr.  Grimes  Intended  to  so  re- 
ceive it;  and  that,  by  oversight  and  mistake, 
it  was  not  so  written  in  the  mortgage.  Flaln- 
tiffs  contend  that  defendants  are  now  barred 
from  asking  reformation  of  the  mortgage. 
Let  this  be  conceded;  yet,  surely,  plaintiffs 
cannot  take  more  by  the  mortgage  than  the 
mortgagors  had  to  give, — namely,  the  fouP- 
eeventlis;  certainly  not  if  more  were  not  In- 
tended. Defendants  other  than  the  Prindles 
have  availed  themselves  of  the  first  oppor- 
tunity offered  to  them  to  assert  this  defense 
against  the  plaintiffs'  mortgage. 

3.  Following  the  order  of  appellants'  argn- 
ment,  we  first  inquire  aa  to  the  claim  of  the 
Intervener  Sackrison  to  the  40  acres.  At  the 
time  LnkenblU  accepted  the  conveyance  of 
said  40  acres,  he  had  record  notice  of  appel- 
lants' mortgage,  which  was  then,  according 
to  Its  face,  in  full  force,  and  not  barred.  At 
the  time  Lnkenblll  conveyed  to  Sackrison, 
plaintiffs'  mortgage,  according  to  Its  face, 
was  baited,  and  Sackrison  took  his  convey- 
ance without  any  notice  of  the  Indorsement 
tbat  had  been  made  upon  the  note  to  plain- 
tiffs. There  is  no  questl<Mi  but  by  that  in- 
dorsement the  period  of  limitation  was  ex- 
tended to  a  time  beyond  the  date  at  which 
Sackrison  took  his  conveyance.  The  ques- 
tion Is  whether  Sackrison  is  bound  by  that 
revival  and  extension  of  the  note  and  mort- 
gage. This  precise  question  was  determined 
In  the  late  case  of  Bank  v.  Woodman  (Iowa) 
62  N.  W.  2&  In  that  case  this  court  said: 
"We  regard  it  as  fairly  well  settied  that,  in 
tlie  absence  of  controlling  equities,  a  second 
mortgagee,  where  a  prior  mortgage  Is  uncan- 
celed, must  take  notice  of  the  fact  whether 
or  not  the  cause  of  action  thereon  has  been 
revived."  We  discover  no  controlling  equi- 
ties In  favor  of  Lnkenblll  or  Sackrison.  Ln- 
kenblU took  title  with  record  notice  of  the 
plaintiffs'  mortgage,  which,  upon  Its  face, 
was  then  in  full  force  and  unsatisfied.  Sack- 
rison took  his  conveyance  without  Inquiry  as 
to  whether  there  had  been  a  revivor  of  the 
Indebtedness  and  mortgage  or  not  It  is  coor 
tended  on  behalf  of  Lnkenblll  and  Sackrison 
that,  after  their  conveyance,  plaintiffs'  cause 
of  action  as  to  the  40  acres  was  against 
them,  and  that  th^r  liability  could  only  be 
revived  by  thdr  promise.  We  think  the  case 
Just  cited  fully  answers  all  the  contentions 
as  between  plaintiffs  and  LukenblU  and 
Sackrison,  and  that  plaintiffs  are  entitled  to 
priority  In  said  40  acres  to  so  much  thereof 
as  is  covered  by  their  mortgage.  The  district 
court  decreed  plaintiffs'  mortgage  void  as  to 
said  40  acres,  holding  the  renewal  of  Febm- 
ary  16, 1892,  void  as  to  Sackrison.    Sackrison 


being  bound  to  take  notice  of  the  renewal^  tt 
is  not  void  as  to  him,  and  plaintiffs  are  en- 
titled to  priority  over  Iilm  to  foor-seventtas 
of  said  40  acres. 

4.  A.  H.  Prlndle,  one  of  plalntlfls'  grantors, 
acquired  the  three-sevenths  interest  in  the 
land  not  covered  by  plaintiffs'  mortgage  some 
time  after  he  had  Joined  in  the  execution  of 
tbat  mortgage.  Plaintiffs  cite  section  1931 
of  the  Code,  and  contend  that  said  after-ac- 
quired three-sevenths  Inures  to  their  benefit 
Said  section  Is  as  follows:  "Where  a  deed 
purports  to  convey  a  greater  Interest  than  the 
grantor  was  at  the  time  possessed  of,  any 
after-acquired  Interest  of  such  grantor,  to  the 
extent  of  that  which  the  deed  pnrports  to 
convey,  Inures  to  the  benefit  of  the  grantee." 
It  has  been  held  tbat  this  statute  applies  to 
mortgages  where  there  are  no  Intervening 
equities.  Rice  v.  Kelso,  67  Iowa,  118,  7  N. 
W.  8,  and  10  N.  W.  336.  While  it  Is  tru« 
that  plaintiffs'  mortgage  pnrports  to  convey 
a  greater  interest  tlian  the  grantors  were 
possessed  of,  we  have  seen  that  neither  party 
to  the  instrument  Intended  that  it  should  con- 
vey more  than  the  grantors  then  possessed. 
The  consideration  moving  to  the  grantors 
was  for  that  Interest  alone.  We  do  not  find 
any  case  where,  under  such  facts,  the  rule  of 
this  statute  was  applied.  When  the  consid- 
eration is  given  for  the  interest  possessed, 
and  that  which  is  afterwards  acquired,  the 
rule  of  the  statute  applies,  but  not  otherwise. 
Surely,  an  after-acquired  interest  should  not 
Inure  to  the  l>enefit  of  the  grantee  to  whom 
It  was  not  Intended  to  be  conveyed,  and  who 
gave  no  consideration  therefor,  and  did  not 
nnderstaad  himself  to  be  receiving  more  than 
the  interest  possessed  by  his  ^antor.  In 
Rice  V.  Kelso,  supra,  cited  by  plaintiffs,  as 
well  as  in  all  the  cases  which  we  have  ex- 
amined wher^n  after-acquired  interests  were 
held  to  inure  to  the  benefit  of  the  grantee, 
the  conveyances  were  received  upon  a  consid- 
eration based  upon  the  understanding  that 
this  larger  Interest  was  being  conveyed.  Car 
conclusion  is  that  the  plaintiffs  are  not  en- 
titled to  a  lien  as  against  said  three-sevraths 
by  virtue  of  their  mortgage. 

5.  As  to  the  tax  title  of  J.  J.  Seerley,  plain- 
tiffs allege  as  follows:  "Plaintiff  charges  the 
truth  to  be  that  said  John  J.  Seerley  procnred 
said  tax  titles  In  carrying  out  an  understand- 
ing had  and  agreed  upon  betweoi  himself 
and  his  said  clients  that  he  should  procure 
said  titles  In  bis  name  or  under  his  control, 
but  in  secret  trust  for  the  use  and  benefit  of 
his  said  clients,  and  wrongfully  and  fraudu- 
lently use  said  titles  to  defeat  the  plaintllTs 
prior  lien  on  said  lands;  and  that  said  tax 
titles  are  held  by  said  Seerley,  not  for  him- 
self, but  in  trust  for  the  use  and  benefit  of 
his  Isald  clients."  This  charge  is  not  wholly 
without  foundation;  yet  we  think  the  evl- 
dmce  falls  to  sustain  It  Mr.  Seerl^,  of  the 
firm  of  Seerley  &  Clark,  had  acted  as  the 
attorney  for  the  Prindles  in  several  matters 
prior  to  the  tax  sale;  but  at  that  tlma  waa 
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not  employed,  and  nothing  Appears  tbat 
should  have  prevented  either  of  the  firm  from 
purchasing  at  that  tax  sale.  Clark  purchased 
not  for  thePrlndles.as  la  argued,  but  for  him- 
self. True,  he  exi)ected  the  Prindles  would 
redeem,  but,  because  of  the  Inrolved  condi- 
tion of  the  property,  they  refused  to  do  so. 
Seerley  purchased  the  certificates  for  himself, 
and  held  them  subject  to  redemption  until 
after  Mr.  Grimes  commenced  this  action. 
No  person  offering  to  redeem,  Seerley,  after 
notice  to  Prindles,  took  the  tax  deeds.  The 
answer  of  Prindles  In  this  case  was  prepared 
by  Clark  in  the  absence  of  Seerley,  but  other 
counsel  were  employed  by  Prindles,  who  filed 
the  answer  and  appeared  for  them  there- 
after. Clark  &  Seerley  appeared  throughout 
the  case  for  the  defendants  L.  L.  Seerley  and 
Susan  E.  'Worthlngton,  They  at  no  time  ap- 
peared for,  er  sustained  any  relation  of  con- 
fidence to,  the  plaintiffs.  With  the  charges 
and  complications  that  had  been  developed 
as  to  this  land,  It  is  not  difficult  to  discern 
why  neither  L.  L.  Seerley  nor  Susan  E. 
Wortbington  did  redeem  from  the  tax  sale. 
Why  Mr.  Grimes  did  not  do  so  before  com- 
mencing this  action  is  only  explained  by  the 
negligent  manner  in  which  he  had  car^  for 
his  Interest  in  this  matter  throughout  He 
knew,  or  by  inquiry  would  have  known,  of 
the  tax  sale;  yet  commenced  this  action 
without  any  reference  theretoy  and  allowed 
the  land  to  go  to  deed.  We  think  the  evi- 
dence fails  to  establish  an  agreement,  under- 
standing, fraud,  or  trust  as  alleged.  The 
claim  of  plaintiffs  that  Clark  bought  the  land 
for  Prindles  is  not  sustained  by  the  evidence. 
This  claim  is  based  upon  a  misapprehension 
of  the  evidence. 

Our  conclusion  is  that  the  decree  of  the  dis- 
trict court  is  in  all  respects  correct,  except 
as  to  the  claim  of  Intervener  Sackrison  to 
the  40  acres,  and  that  in  that  respect  it  should 
be  so  modified  as  to  give  plaintiffs  priority 
over  Sackrison  to  the  undivided  foiu--Bev- 
enths  ojf  said  40  acres.  Modified  and  af- 
firmed. 


liONO  T.  MELI<BT  et  aL 
(Supreme  Oourt  of  Iowa.     May  17,  1805.) 

MORTOAOSS — RSDBMPTIOS   BT  JaDOUBST  OrBDIT- 
OB— BXPIBATIOK  O*  JCDOKBMT  LiBH— OVBR- 

xui.iMa  or  Dbmurrbb— Epfbot. 

1.  Tlie  owner  of  a  judgment  which  has 
ceased  to  be  a  lien  hoa  no  right,  either  in  law  or  in 
equity,  to  redeem  from  a  lale  under  a  mortgage 
lien  prior  to  his  judgment. 

2.  In  an  action  by  the  owner  of  a  judgment 
which  had  ceased  to  be  a  lien,  to  redeem  from  a 
sale  under  a  prior  mortage  lien,  plaintiff  alleged 
that  his  assignors,  the  judgment  plaintiffs,  were 
not  made  paitiei  to  the  mortgage  foreclosure  suit; 
that  the  plaintiff  in  that  suit  was  a  nonresident  of 
the  state,  and  had  no  agent  therein  upon  whom 
notice  of  an  action  to  redeem  could  be  served; 
Uiat  the  mortgagor  was  also  a  nonresident;  and 
that  the  foreclosnre  suit  was  continued  for  serv- 
ice on  certain  defendants  therein,  and  was  still 
pending.  Defendants  demurred  on  the  grounds 
that,  aJDOS  It  did  not  appear  that  plaintiirs  Judg- 


ment was  a  lien  on  the  land,  he  was  not  entitled 
to  redeem,  and  that  plaintifrs  cause  of  action  was 
i^own  to  be  barred.  BHd,  that  the  ovemiling  of 
the  demurrer  did  not  determine  that  plaintiff 
might  redeem  solely  upon  the  strength  of  his  ex- 
pired judgment. 

Appeal  from  district  court,  Dallas  coimtj-; 
J.  H.  Henderson,  Judge. 

Action  in  equity  to  redeem  from  a  sale  of 
land  on  a  Judgment  and  decree  of  foreclosure 
of  a  mortgage.  Decree  was  entered  dismiss- 
ing plaintiff's  petition,  and  quieting  the  title 
of  the  defendant  John  Mellet  to  the  land  de- 
scribed.    Plaintiff  appeals.     AfiSrmed. 

J.  J.  Long,  for  appellant  White  &  Clark, 
for  appellees  John  Mellet  and  Frank  Conch. 

GIVEN,  J.  1.  The  following  statement  of 
the  tects  made  by  {^)pellant  is  substantially 
correct  and  is  sufficient  for  the  purposes  of 
the  questions  discussed:  On  July  27,  1880. 
William  Torpey,  being  the  owner  of  the  land 
in  question,  executed  a  mortgage  thereon  to 
the  People's  Savings  Bank,  to  secure  payment 
of  a  promissory  note,  due  in  five  years  from 
date  of  the  mortgage.  In  June,  1881,  "Wil- 
liam Dickerson,  for  the  use  of  Studebaker 
Bros.  Mfg.  Company,"  obtained  a  judgment  in 
the  circuit  court  of  Polk  county,  Iowa,  against 
said  William  Torpey,  for  about  fl2S,  with 
interest,  attorney's  fees,  and  costs.  On  March 
18,  1882,  a  transcript  of  said  judgment  was 
filed  in  the  office  of  the  clerk  of  the  district 
court  of  Dallas  ooimty,  Iowa,  and  duly  en- 
tered of  record  by  said  clerk  as  a  judgment  in 
said  court  In  March,  1885,  an  action  was 
brought  by  the  People's  Savings  Bank  In  the 
district  court  of  Dallas  county,  Iowa,  against 
William  Torpey,  his  wife,  and  William  Dick- 
erson, individually,  and  other  persons,  to  fore- 
close the  mortgage  above  referred  to  against 
said  land.  Neither  the  Studebaker  Bros. 
Manufacturing  Company  nor  William  Dick- 
erson, for  the  use  of  said  company,  were  made 
parties  to  said  foreclosure  suit  During  the 
pendency  of  said  foreclosure  suit  William 
Dickerson  was  a  resident  of  Dee  Moines,  Iowa. 
In  November,  18i»,  service  by  publication  was 
had  upon  the  defendant  William  Dickerson, 
no  other  service  being  had  upon  blm.  At 
that  time  he  was  a  resident  of  Des  Moines, 
Iowa.  At  the  March  or  April  term,  188.'!, 
decree  of  foreclosure  was  taken  against  ail 
the  defendants  except  Dickerson;  and  at  No- 
vember term,  1SS5,  decree  of  foreclosure  was 
entered  against  him  Individually,  upon  the 
service  by  publication.  No  appearance  was 
ever  made  by  or  for  him,  Indlvidnally  or  oth- 
erwise, nor  for  the  company.  The  judgment 
in  favor  of  the  bank  against  William  Torpey 
was  for  $1,126.44,  and  interest  attorney's 
fees,  and  costs.  On  April  21,  188!5,  an  execu- 
tion under  the  seal  of  the  circuit  court  Issued 
upon  said  judgment  and  said  land  was  all 
levied  upon  by  the  sheriff;  and  on  about  June 
1,  1885,  he  sold  same  to  the  People's  Savinfcs 
Bank  for  the  full  amount  of  judgment  hiter- 
ect  costs,  attorney's  fees,  and  accrued  costs. 
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tiggreg&ttag  $1,250.30.  and  on  Jnne  1,  1886, 
executed  a  sherifl's  deed  to  said  bank  tbereim- 
der.  Ko  decree  of  foreclosure  was  ever  en- 
tered against  "William  Dickerson,  for  the  use 
of  Studebaker  Bros.  Hfg.  Company,"  the 
name  in  wblcb  tlie  Jndgment  on  said  tntn- 
Bcript  was  rendered  against  William  Torpey; 
nor  was  any  decree  of  foreclosure  ever  taken 
against  the  said  company.  Plaintiff  in  the 
case  at  bar.  In  April,  1892,  became  the  owner 
by  assignment  of  the  Judgment  of  $428,  etc, 
against  Torpey,  hereinbefore  referred  to;  and 
on  June  2,  1802,  brought  this  action  to  sub- 
ject said  land  to  the  payment  of  said  Judg- 
ment, and  to  be  allowed  to  redeem  from  said 
decree  of  foreclosure 

2.  It  will  be  seen  from  the  foregoing  state- 
ment that  appellant's  Judgment  was  a  lien 
upon  the  land  in  question.  Junior  to  nld  mort- 
gage, at  the  time  the  action  to  foreclose  waa 
brought,  and  at  the  time  the  decree  was  en- 
tered and  sale  made  thereunder;  also,  that 
the  plaintiff  in  said  Judgment  was  not  made 
a  party  to  said  foreclosure  proceeding;  and 
that  the  lien  of  said  Judgment  expired  before 
the  commencement  of  this  action,  June  2, 1892. 
The  ccmtentlon  is  whether,  having  no  lien, 
appellant  can  maintain  this  action.  He  does 
not  ask  to  redeem  under  the  statute,  but,  as 
be  states,  "imder  the  general  equitable  right 
which  exists  independently  of  the  statute." 
He  contends  ttiat,  although  his  lien  has  ex- 
pired, his  right  to  redeem  continues  for  10 
years  from  the  time  the  cause  of  acti<»  ac- 
crued upon  said  note  and  mwtgage;  namely, 
July  27,  1885.  Appellant  cites  the  following 
cases  in  support  of  bis  position:  Wright  t. 
Howell,  35  Iowa,  288,  in  which  It  is  said: 
"The  lien  of  a  Judgment  continues  in  force 
for  the  period  of  ten  years  from  the  date  of 
the  rendition  of  the  Judgment  The  plaintiff's 
lien,  not  having  been  divested  by  anything  oc- 
curring since  It  attached,  was  In  force  at  the 
time  the  proceedings  to  redeem  were  Institut- 
ed." In  that  case  plaintiff's  Judgment  was 
rendered  October  15,  1858.  On  November  8, 
1861,  he  purchased  the  lot  at  sheriff's  sale  un- 
der his  Judgment,  and,  after  his  purchase, 
brought  the  action  to  redeem.  There  is  noth- 
ing to  show  that  the  lien  of  his  Judgment  had 
expired  before  bringing  his  action.  The  ques- 
tion under  consideration  was  not  involved  nor 
decided.  We  infer  from  the  opinion  that  the 
lien  had  not  expired.  Ayres  v.  Adair  Co., 
61  Iowa,  728,  17  N.  W.  161,  and  American 
Buttonhole,  etc.,  Co.  v.  Burlington  Mut  Loan 
Ass'n,  61  Iowa,  464,  16  N.  W.  527,  are  cited 
as  holding  that  "a  junior  lien  holder  has  an 
equitable  right  to  redeem  from  a  mortgage 
debt,  and  that  such  right  is  not  cut  off  by  a 
foreclosure  sale  if  the  Junior  lien  holder  was 
not  made  a  party  to  the  action."  This  doc- 
trine Is  nndlsputed  In  this  case,  but  it  has  no 
application  to  the  question  before  us.  Those 
cases  do  not  decide  that  the  junior  lien  holder 
may  assert  his  right  to  redeem  after  his  lien 
baa  expired,  but  rather  recognize  the  fact 
tliat,  by  the  expiration,  be  ceases  to  be  a  lien 


holder,  and  consequently  ceases  to  have  the 
right  to  redeem.  To  the  same  effect  is  sectlcm 
143G  in  Jones  on  Mortgages,  also  cited.  Spur- 
gin  V.  Adamson,  62  Iowa,  661,  18  N.  W.  293y 
is  also  cited,  wherein  the  familiar  rule  is  an- 
nounced that  the  purchaser  at  foreclosure  sale 
holds  the  property  subject  to  redemption  by 
a  junior  incumbrancer,  and  must  account  for 
rents  and  profits.  Special  attention  is  called 
to  Brainard  v.  Cooper,  10  N.  Y.  856.  The 
question  involved  In  that  case  is  clearly  indi- 
cated in  the  concluding  remark  of  the  court, 
as  follows:  "I  conclude  by  expressing  my  be- 
lief that  within  the  last  one  hundred  years  na 
decision  of  any  court,  no  dictum  of  any  equity 
judge,  nor  a  suggestion  of  counsel  in  any  case 
involving  the  question,  can  be  produced  to 
sustain  the  position  that  a  judgment  creditor 
having  a  lien  upon  mortgaged  premises  Is  not 
entitled  to  redeem  without  the  issuing  of  an 
execution  and  sale  of  the  land,  or  either  of 
them."  We  might  well  borrow  this  express-, 
ive  language  of  the  learned  Judge,  and  apply 
It  to  the  question  under  consideration.  We 
have  been  imable  to  fiad  any  authority  or  to 
discern  any  principle  upon  which  it  might  be 
held  that  the  owner  of  a  judgment  that  has 
ceased  to  be  a  lien  has  a  right,  either  in  law 
or  in  equity,  to  redeem  from  a  sale  under  a 
mortgage  lien  prior  to  his  Judgment  See 
Wright  V.  Howell,  35  Iowa,  288;  Ayres  v. 
Adair  Co.,  61  Iowa,  728, 17  N.  W.  161;  Newell 
V.  Pennlck,  62  Iowa,  123, 17  N.  W.  432;  Spur 
gin  V.  Adamson,  62  Iowa,  661,  18  N.  W.  293; 
Jones  V.  Hartsock,  42  Iowa,  147;  Stadler  t. 
AUen,  44  Iowa,  198. 

3.  Defendants  demurred  to  plalntlCCs  peti- 
tion and  first  amendment  on  the  grounds  that 
they  do  not  show  plaintiff  entitled  to  the  re- 
lief demanded,  for  that  they  do  not  show  that 
plalntlfTs  Judgment  was  a  lien  upon  the  land 
described  when  this  action  was  brought;  also 
ui)on  the  ground  that  they  show  plalntlfTs 
cause  of  action  barred.  This  demurrer  was 
overruled,  and  defendants  answered,  defend- 
ant Mellet  presenting  a  cross  bill,  asking  that 
his  title  be  quieted.  Plaintiff  contends  that, 
by  the  ruling  on  the  demurrer,  it  was  settled 
as  the  law  of  the  case  that  imder  the  facts 
alleged  In  his  petition,  he  was  entitled  to  re- 
lief, and  that  defendants,  having  failed  to 
stand  on  their  demurrer,  are  estopped  from 
now  claiming  that  he  Is  not  entitled  to  relief 
aa  those  facts.  The  argument  is  that  by  the 
ruling  on  the  demurrer,  the  court  hdd  that 
plaintiff  was  entitled  to  redeem  from  the  fore- 
clceure  sale,  notwithstanding  his  Judgment 
had  ceased  to  be  a  lien,  and  that  this  became 
the  law  of  the  case.  Plaintiff  alleged  other 
grounds  than  the  single  fact  of  his  expired 
judgment  for  the  relief  asked.  He  alleged 
that  his  assignors,  the  original  plaintiffs  in  his 
judgment  were  not  made  parties  to  said  fore- 
closure action;  that  the  plaintiff  in  said  fore- 
closure suit  the  People's  Savings  Bank,  was 
a  nonresident  of  the  state,  and  had  no  agent 
therein  upon  whom  notice  of  an  action  to  re- 
deem could  be  served;  that  Mellet  and  Torpey 
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were  also  nonresidents  of  the  state;  that  said 
foreclosure  action  was  continued  for  service 
upon  some  of  the  defendants  therein,  and  was 
still  pending.  Other  matters  are  also  allegred 
as  grounds  for  the  rdlef  asked  that  need  not 
be  stated.  The  ruling  on  the  demurrer  sim- 
ply held  that,  taking  all  the  matters  alleged 
as  true,  they  showed  plaintiff  entitled  to  re- 
lief. The  raling  on  the  demurrer  did  not  de- 
termine that,  aside  from  the  facta  alleged, 
plaintiff  was  entitled  to  redeem  upon  the 
strength  of  his  judgment,  though  it  had  ceased 
to  be  a  lien.  In  view  of  the  allegations  of 
the  i)etition  and  amendment,  the  cases  dted 
are  not  applicable,  and  need  not  be  noticed. 
Defendants'  counsel  refer  to  chnpter  90,  Acts 
25th  Gen.  Assem.,  providing  that  "when  a 
demurrer  shall  be  overruled,  and  the  party 
demurring  shall  answer  or  reply,  the  ruling 
on  the  demurrer  shall  not  be  considered  as  ad- 
}udlcatl<n  of  any  question  raised  by  the  de- 
jnurrer."  This  act  was  not  passed  until  long 
after  tbe  ruling  In  question,  and  has  no  ap- 
plicatloo  to  it. 

'nils  disposes  of  all  the  questions  urged  In 
argument.  We  reach  the  conclusion  that  the 
judgment  of  the  district  court  should  be  af- 
firmed. 


GONGOWER  T.  EQUITABLE  MUT.  LIFE 

&  ENDOWMENT  ASS'N. 

(Supreme  Court  of  Iowa.     May  15,  1895.) 

Bndowmebt  Abiociitioh  —  Actios  oy  Certik- 
CATB — Amount  of  Recovery  —  Evipkncb 

—Terms  of  Costract— Complaint. 
1.  The  petition,  In  an  action  against  an  en- 
dowment association,  sileged  that  defendant  is- 
sued to  plaintiff  a  certificate  of  membership,  and 
that  subsequently,  at  defendant's  request,  plain- 
tiff surrendered  this  certificate,  and  was  Innuoed 
to  accept  a  second  certificate  in  lien  of  it.  There 
was  no  allegation  of  frand  on  the  part  of  the  de- 
fendant, nor  attempt  to  reform  either  certificnte 
on  the  ground  that  it  was  based  on  an  oral  con- 
tract. Hdd,  that  the  action  was  brought  upon 
the  second  certificate. 

.2.  An  agreement  by  an  endowment  associa- 
tion that,  npon  surrender  of  a  policy  after  it  lias 
been  in  force  for  10  years,  the  association  would 
puy  to  the  holder  "his  full  share  of  the  endowment 
faud  of  said  association,  not  exceeding  $1,000, 
it  being  thereby  declared  to  be  the  design  and 
purpose  of  this  association  to  provide  the  full  sum 
of  $1,000  for  each  insurance  certificate,"  is  not 
an  absolnte  promise  to  par  $1,000,  but  merely  a 
promise  to  pay  the  holder  his  share  of  the  endow- 
ment fund  of  the  association,  not  exceeding 
$1,000. 

3.  Words  indorsed  on  a  policy  of  insurance 
by  the  company,  merely  to  indicste  the  nature  of 
the  paper,  are  not  a  part  of  the  policy. 

4.  In  an  action  for  an  endowment  under  an 
atr^ement  in  a  certificate  tiiat,  on  surrender  of 
the  certificate,  after  havin|;  been  kept  in  force  for 
10  full  years,  tbe  association  will  pay  the  holder 
his  full  share  of  the  radowment  fund  of  the  as- 
sociation, not  exceeding  $1,000.  plaintifif  must  al- 
lege the  amount  of  her  share  in  the  endowment 
fund  of  the  defendant  association. 

5.  Oral  representations  by  the  agents  of  an 
insurance  company  are  merged  in  a  subsequent 
contract  of  insurance,  and  are  inadmissible  to 
vary  the  terms  of  the  contract 

Appeal   from  district  court.  Black  Hawk 
oonuty;  J.  U  Uusted,  Judge. 


Action  at  law  to  recover  an  endowment  op- 
on  certificates  in  tbe  defendant  association. 
Tbe  lower  court  crerruled  a  demurrer  to  the 
plaintiff's  petition,  and  rendered  judgment 
against  def«idant  for  tbe  sum  of  $1,000,  and 
defendant  appeals.     Reversed. 

J.  3.  Tolertou  and  Boies,  Couch  &  Boles,  for 
appellant  Rickel  &  Crocker  and  Alford  & 
Gates,  for  appellee. 

DEEMER,  J.  The  petition  aHeges,  In  sub- 
stance, tbat  In  January,  1SS2,  the  defendant 
Issued  to  plaintiff  a  certificate  of  membership, 
in  which  it  agreed  to  pay,  in  case  of  death, 
the  proceeds  of  one  full  assessment,  not  ex- 
ceeding $2,500,  and,  as  an  endowment,  tbe 
following:  "Endowment  Ctalm.  Upon  surren- 
der of  tbls  certtficate  by  the  aforesaid  mem- 
l>er  or  a  legal  bolder,  after  having  been  kept 
In  force  for  a  period  of  ten  full  years,  the 
Equitable  Mutual  Life  and  Endowment  Asso- 
ciation will  pay  to  said  member  or  legal  hold- 
er bis  full  share  of  the  endowment  fund  of 
said  association,  not  exceeding  one  thousand 
dollars;  it  being  thereby  declared  to  be  the 
design  and  purpose  of  this  association  to  pro- 
vide the  full  sum  of  me  thousand  dollars  for 
each  matui-ed  certificate"  That  in  January, 
1884,  at  defendant's  request,  she  surrendered 
her  certiflcate,  and  was  Induced  to  accept  an- 
other of  like  Import  nnder  date  of  January 
18,  1884.  That,  at  the  time  she  became  In- 
sured in  tbe  defendant  company,  it  was  rep- 
resented to  het,  by  the  association  and  its 
agents,  that  If  she  would  keep  the  some  good 
by  paying  all  assessments  and  dues,  and 
should  survive  for  10  years,  she  would  be  en- 
titled to  receive  from  the  company  the  sum  of 
$1,000.  That,  relying  upon  such  statements 
and  representations,  she  accepted  tbe  certlfl- 
cates,  and  has  paid  all  dues  and  assessments 
tliereon.  Tbat  she  did  not  know  defendant 
would  not  pay  the  $1,000  endowment  until 
March,  1892,  when  she  was  so  Informed  by  Its 
officers.  Tbat  she  made  demand  of  defendant 
for  the  $1,000  endowment  In  October,  1892, 
which  was  refused.  And  she  asks  judgment 
for  $1,000,  which  she  alleges  Is  her  due  from 
the  endowment  fund.  On  the  back  of  tbe  pol- 
icy was  the  following:  "Register  date  of 
membership,  January  1,  1882,"  and  tbe  fol- 
lowing, printed  In  large  letters  and  figures,  to 
wit: 

"Insurance    $2,500  00 

Endowment $1,000  00* 

The  defendant  first  moved  tbe  court  to 
strike  out  all  the  allegations  as  to  statements 
made  by  the  company  or  its  agents  relating 
to  the  effect  of  the  contract,  and.  Its  motion 
being  overruled,  it  then  demurred  to  tbe  peti- 
tion upon  the  grounds:  First.  That  the  peti- 
tion shows  that  plaintiff  is  entitled  to  rcover. 
If  at  all,  her  share  only  of  the  endowment 
fund,  not  excedlng  $1,000;  and  that  It  Calls  to 
show  tbat  the  association  has  any  endowment 
fund,  and  fails  to  show  what  her  share  of  the 
fund  Is.  Second.  Thnt  it  falls  to  show  thut 
any  fraud  was  pai;)etrated  npoa  plaintiff,  and 
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fiills  to  show  any  damage,  If  franfl  were  plead- 
ed. Third.  The  petition  shows  that  all  the 
alleged  representations  were  merged  In  the 
written  contract,  and  sudi  representatlona  af- 
ford no  ground  for  relief.  Fonrtb.  The  peti- 
tion shows  that  plaintiff  was  fully  advised  of 
the  terms  of  the  contract,  or,  if  not  so  ad- 
vised, that  she  was  negligent  in  not  ieanilng 
ttiem.  Fifth.  That  the  alleged  representations 
were  made  at  or  about  the  time  of  the  mak- 
ing of  a  certain  contract  in  writing,  wliich  is 
not  the  one  sued  <m,  and  that  J:he  one  sued 
was  made  and  accepted  by  plaintiff  in  lien 
of  the  original,  and  that  the  representations 
constitnted  no  part  of  the  one  sued  on,  and  did 
not  Induce  the  acceptance  thereof.  This  de- 
murrer w^a  overruled,  and,  the  defendant 
electing  to  stand  thereon,  judgment  was  ren- 
dered against  It  for  tiie  sum  of  (1,091. ff7,  with 
costs.  This  ruling  is  tlie  subject  of  several 
assignments  of  error  which  fairly  present  the 
question  as  to  plaintiff's  right  to  recover,  un- 
der the  allegations  of  her  petition. 

The  petition  is  a  peculiar  one.  As  we  un- 
derstand it,  the  action  is  predicated  upon  the 
certificate  issued  by  the  defendant  company 
on  the  18tb  day  of  January,  1884.  This  must 
be  80,  because  It  Is  expressly  alleged  that 
plaintiff  surrendered  her  first  certificate,  and 
was  induced  to  accept  another  in  lien  tfaci*e- 
of.  This  appears  to  have  heen  a  voluntary 
relinquishment  of  all  claims  under  the  first 
certificate.  It  is  not  claimed  that  any  fraud 
was  practiced  to  induce  her  to  surrender  it, 
nor  is  tliere  any  attempt  to  reform  either  of 
tlie  contracts.  The  action  Is  not  bottomed  ni>- 
on  an  oral  policy  of  insurance.  Moreover,  tt 
It  were,  the  petition  shows  that  the  oral  con- 
tract was  merged  Into  written  ones,  and  no 
attempt  Is  made  to  set  either  one  aside.  Nor 
is  the  action  based  upon  fraud  or  false  rep- 
resentattoDS.  Recovery,  then,  must  be  upon 
the  nfrreements  contained  in  the  second  cer- 
tificate, if  It  can  be  had  at  all.  The  promise 
therein  stated  is  "to  pay  said  member  or 
lei:al  holder  his  full  share  of  the  endowment 
fund  of  said  association,  not  exceeding  $1,- 
000;  It  being  hereby  declared  to  be  the  de- 
sign and  purpose  of  this  association  to  pro- 
vide the  full  sum  of  $1,000  for  each  matured 
certlflcnte."  As  we  liave  seen,  the  action  is 
upon  the  second  certificate,  and  it  Is  perfectly 
manifest  that  It  bad  not  matured  at  the  time 
this  action  was  commenced.  The  certificate 
was  issued  on  Janimry  18,  18S4,  and  the  peti- 
tion waa  filed  February  24,  1B93.  Appellee's 
counsel  have  argued  the  case  as  if  it  were 
predicated  upon  the  first  certificate,  and  con- 
tend tliat  the  promise  therein  contained  is  an 
al>solnte  one  to  pay  $1,000  at  the  end  of  the 
endowment  period,  or,  if  not  absolute,  that 
the  contract  Is  ambiguous,  and,  as  plaintiff 
nndertrtood  It  to  contain  such  promise,  as  de- 
fendant well  knew,  she  is  entitled  to  recover, 
nnder  section  3632  of  the  Code.  We  do  not 
think  the  contract  can  be  so  Interpreted  as  to 
aanke  it  an  aliBoiute  promise  to  pay  $1,000 
OS  an  endowment,  without  doing  violence  to 
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nearly  all  the  established  tenets  of  construc- 
tion. Taking  the  instrument  by  Its  "four 
comers,"  and  lotting  to  the  language  used, 
tt  seems  to  us  to  do  no  more  than  promise  to 
pay  plaintiff  her  share  of  the  endowment 
fund  of  the  association,  not  exceeding  $1,000. 
Hie  latter  paragraph  we  have  quoted  is  not 
a  promise,  and  in  no  manner  qualifies  the 
agreement.  It  merely  expresses  the  hope,  de- 
sign, or  Intention  of  the  comimny,  and,  If 
standing  alone,  would  be  of  no  effect  wtiat- 
ever.  It  is  said,  however,  that  the  last 
clause,  together  with  the  words  written  and 
printed  on  the  back  of  the  certificate,  render 
tbe  contract  ambiguous,  and  pave  the  way 
tor  the  introduction  of  parol  testimony  to  ex- 
plain It.  We  do  not  think  the  words  quoted 
from  the  body  of  the  policy  render  the  prom- 
ise ambiguous;  and  it  seems  to  us  that  the 
marginal  annotations  have  no  effect  upon  the 
plain  letter  of  tbe  contract  embodied  In  the 
face  of  the  certificate.  These  annotations 
were  clearly  not  Intended  by  either  party  to 
become  part  of  the  contract,  and  they  are  not 
BO  connected  with  it  in  sense  as  to  l)ecome  a 
part  of  it  They  were  evidently  placed  there 
as  a  memorandum,  Indicating,  in  a  general 
way,  the  nature  of  the  paper.  In  order  to 
Identify  It  There  was  nothing  in  them  to 
Justify  plaintiff  In  the  belief  that  there  were 
no  words  of  limitation  in  the  body  of  the 
policy,  or  that  the  contract  was  an  absolute 
one  to  pay  $1,000.  See  Upton  v.  Trebilock, 
91  U.  S.  45;  McQuitty  v.  Insurance  Co.,  15 
R.  I.  578.  10  Atl.  635.  It  is  quite  clear  that 
section  3652  has  no  application  to  this  case. 
It  seems  to  us  ttiat  the  employment  of  the 
well-known  rule,  that,  in  the  absence  of 
fraud,  accident,  or  mistake,  a  contract  is  to 
be  understood  by  the  language  employed 
therein,  and  not  according  to  the  views  of  its 
meaning  entertained  by  the  person  who  drew 
it  is  decisive  of  this  branch  of  tbe  case. 
Courts  will  not  reform  the  plain  language  of 
a  contract  to  make  it  conform  to  the  notion 
of  one  of  the  parties  executing  It.  To  do  so 
would  reduce  to  uncertainty  that  wblch  is 
certain,  and  make  ambiguous  that  which  is 
plain.  It  is  true,  no  doubt,  that  as  defendant 
promised  to  pay  plaintiff  her  share  of  tl>e 
endowment  fund,  courts  should  presume  that 
It  had  such  fund,  and  it  may  be  unnecessary 
to  plead  the  existence  thereof  In  tbe  petition, 
In  view  of  the  terms  of  the  contract  But 
there  Is  no  presumption  as  to  the  amount  of 
her  share  of  such  endowment  fund.  Ttte  con- 
tract is  explicit,  in  tbat  It  agrees  to  pay 
plaintiff  her  sliare  of  the  endowment  fund, 
not  exceeding  $1,000,— not  $1,000  as  her  share 
of  the  endowment  fund, — or  so  much  thereof 
as  she  may  be  entitled  to.  The  case  Is  In 
some  respects  not  unlike  Bailey  v.  Associa- 
tion, 71  Iowa,  689,  27  N.  W.  770;  Newman 
V.  Association,  72  Iowa,  242,  83  N.  W.  662; 
Tobln  V.  Society,  72  Iowa,  261,  83  N.  W.  C»J3. 
It  differs  materially  from  Association  v. 
HoBgiitoB  (Ind.)  2  N.  E.  7«3;  Lncders'  Ex'r 
V.  Insurance  Co.,  4  McCrary,  140,  12  Fed. 
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465;  Association  t.  Whltt  (Kan.)  14  Pac.  275. 
But,  If  there  is  no  distinction  in  principle  be- 
tween the  case  at  bar  and  tbose  last  cited, 
-we  have,  in  tlie  Bailey  and  Newman  Cases, 
supra,  refused  to  adopt  tbe  broad  rule  there- 
in promulgated.  In  order  that  plaintiff  may 
recover  more  than  nominal  damages  in  an 
action  upon  the  first  certificate,  it  is  neces- 
sary for  her  to  plead  the  amount  of  her  share 
in  the  endowment  fund  in  the  defendant  as- 
sociation. It  may  be  well  to  say  that  the 
question  as  to  presumptions,  and  as  to  where 
the  burden  of  proof  lies,  is  not  made  or  dis- 
cussed by  counsel,  and  that  we  are  not  to  be 
understood  as  holding  that  the  burden  is  up- 
on the  plaintiff  to  show  the  amount  of  this 
fund  and  her  shore  thereof,  when  issues  are 
properly  Joined.  It  may  be  that,  as  knowl- 
edge of  this  fact  lies  peculiarly  within  the 
defendant,  the  burden  is  upon  it.  Upon  this 
point  we  express  no  opinion.  The  rule,  in 
any  event,  is  one  of  evidence,  and  not  of 
pleading. 

2.  The  pr\or  representations  and  statements 
of  defendant's  ofBcers  and  agents  set  forth 
in  the  petition,  under  familiar  rules,  became 
merged  in  the  written  contracts  upon  which 
the  action  is  founded,  and  cannot  be  proven 
to  contradict  or  vary  their  terms.  These 
statements,  as  has  been  observed,  are  not 
pleaded  to  show  fraud  on  the  part  of  the  de- 
fendant, and  are  not  made  the  basis  of  the 
action.  They  are  referred  to  simply  as  in- 
dicating the  understanding  the  parties  had  of 
these  contracts.  As  we  have  seen,  they  can 
add  nothing  to  the  effect  to  be  given  them, 
nor  can  recovery  be  had  thereon.  It  follows 
from  what  we  have  said  that  the  lower  court 
erroneously  overruled  the  demurrer,  and  the 
Judgment  la  reversed. 


SAGERS  V.  HAWKEYE  INS.  CO. 

(Supreme  Court  of  Iowa.     May  16,  1895.) 

PiKB  IMSCBANOB— Action  ox  Pomot  —  Proof  or 
Loss— Waiver. 

1.  In  an  nrtion  on  a  fire  insurance  policy,  it 
is  essential  to  the  right  of  recovery  that  proof  of 
the  loss  l>i>  furnished  according  to  the  conditions 
of  tlie  Dolicy,  aniess  such  conditions  have  been 
waived  by  the  company. 

2.  All  the  Ixioks  and  papers  of  account,  ex- 
cept a  small  dayboolc  of  plaintiff,  had  i>een  de- 
stroyed in  the  fire  which  consumed  the  building 
and  stock  insured  by  defendant.  Defendant's 
secretary  requested  plaintiff  to  procure  duplicate 
bills  of  his  purchases,  after  which  an  adjuster 
would  be  sent  to  adjust  the  loss.  The  procuring 
of  those  bills  was  not  a  duty  owed  by  plaintiff 
under  the  terms  of  the  policy.  Plaintiff  procured 
tiills  according  to  his  understanding  of  the  ar- 
rnngement  with  the  secretary,  and  notified  the 
company  that  lie  would  be  ready  for  an  adjust- 
ment any  time  after  a  certain  date.  The  de- 
struction of  the  books  made  it  almost  impossible 
to  secure  accurate  proofs,  and  this  fact  had  much 
to  do  with  the  agreement  between  plaintiff  and  de- 
fendant's secretary.  HM.  that  a  finding  that 
there  was  a  waiver  of  proofs  of  loss  was  justified. 

Appeal  from  district  court  Jackson  county; 
P.  B.  Wolfe,  Judge. 


Action  on  a  policy  of  fire  Insurance.  Judg- 
ment for  plaintiff,  and  the  defendant  &p- 
pealed.    Affirmed. 

Geo.  R.  Sanderson  and  W.  O.  &  F.  C. 
Gregory,  for  appellant.  D.  A.  Wynkoop  and 
Wm.  Graham,  for  appellee. 

GRANGER,  J.  The  plaintiff  is  the  bolder 
of  a  policy  Issued  by  the  defendant  com- 
pany on  his  store  building  and  stock  of 
goods.  During  the  life  of  the  policy  tboro 
was  a  total  loss  of  the  building  and  stock, 
and  this  actfon  Is  for  a  recovery  under  tbe 
policy.  After  tbe  loss,  the  defendant's  sec- 
retary called  <m  the  plaintiff  with  reference  to 
the  loss  and  the  books;  and  as  the  papers  of 
plaintiff  had  been  destroyed  b^  the  fire, 
except  a  small  daybook,  the  secretary  re- 
quested the  plaintiff  to  procure  duplicate 
bills  of  bis  purchases,  after  which  an  ad- 
juster would  be  sent  to  adjust  the  loss.  A» 
to  the  period  for  which  duplicate  bills  should 
be  procured,  there  appears  to  have  been 
some  misunderstanding,  appellant's  claim 
tteing  that  it  was  from  January  1,  1892,  and 
appellee's  being  from  December  1,  18U2. 
Tbe  principal,  and  we  think  the  only,  ques- 
tion on  the  appeal,  is  as  to  the  sufficiency  of 
the  proofs  of  loss  to  Justify  a  recovery.  The 
proofs  of  loss  were  served  by  tbe  sheriff  by 
giving  to  one  J.  W.  Ellis,  In  Maquoketa,  ia 
Jackson  county  (who  was  a  local  soliciting 
agent  for  the  defendant),  tbe  original,  and 
then  by  mailing  to  the  company,  at  l>ee 
Moines,  Iowa,  a  copy  of  the  same.  Tbe 
court  told  tbe  Jury  that  the  furnishing  of  tbe 
proofs  of  loss  was  essential  to  a  right  of  re- 
covery, unless  the  same  had  been  waived  in 
tbe  way  explained  in  tbe  instructions.  It 
also  told  the  Jury  that  the  giving  of  a  copy 
of  the  proofs  of  loss  to  the  company.  In- 
stead of  tbe  original,  was  not  a  compliance 
with  tbe  requirements  of  either  tbe  policy 
or  the  statute.  Under  such  instructions, 
they  being,  because  of  the  condition  of  the 
record,  the  law  of  the  case,  tbe  right  of  re- 
covery must  depend  on  the  fact  of  a  w^aiver. 
The  facts  relied  on  to  constitute  the  waiver 
are  wltb  reference  to  the  procuring  of  the 
duplicate  bills  of  purchase,  and  are  indicat- 
ed by  an  instruction  of  the  court  as  fol- 
lows: "Tenth.  If  you  believe  from  the  evi- 
dence that  tbe  plaintiff  caused  proofs  of  the 
loss  to  be  made  out,  and  that  the  said  proofs 
were  duly  sworn  to  by  him,  and  forwarded 
to  tbe  defendant,  as  he  supposed,  within  a 
reasonable  time  after  the  fire,  and  inside  of 
sixty  days,  but  that,  through  mistake,  a 
copy  of  the  affidavit  was  mailed  to  and 
received  by  tbe  defendant  within  a  reason- 
able time  aftei;  the  loss,  and  within  sixty 
days  from  date  of  the  fire,  and  that  it  re- 
tained said  copy  of  affidavit  of  proofs  of  loss, 
not  returning  them  to  the  plaintiff,  or  mak- 
ing any  specific  objection  to  said  proofs  so 
furnished,  or  stating  wherein  tbe  proofs 
were  not  satisfactory  to  it,  and  only  giving 
to  the  plaintiff  tbe  general  notification  tlmt 
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the  only  papers  It  will  accept  are  such  pa- 
pers as  will  comply  In  every  respect  with  the 
printed  conditions  of  the  policy,  and  you 
further  find  from  the  evidence  that  the  sec- 
retary of  the  company  saw  and  conversed 
with  the  plaintiff,  and  requested  him  to  pro- 
cure for  defendant's  use  and  Inspection  du- 
plicates of  his  purchases,  and  that.  In  the 
same  letter  In  which  the  defendant  says  it 
win  only  accept  such  papers  as  comply  with 
the  printed  conditions  of  the  policy,  It  calls 
the  plaintlGC's  attention  in  particular  to  the 
fact  that  It  has,  since  the  loss  was  reported, 
endeavored  to  ascertain  the  amount  of  the 
loss,  and  that  the  plaintiff  has  failed  to  give 
them  the  Information  they  are  entitled  to  on 
tliat  subject,  then,  and  on  your  so  finding,  it 
Is  for  you  to  say,  from  all  the  facts  and  cir- 
cumstances In  the  case,  whether  or  not  the 
plaintiff  had  a  right  to  rely  and  believe 
that  the  defendant  had  waived  other  and 
different  proofs  from  those  received  by  it, 
except  as  to  the  imrticular  objection  made 
In  said  letter;  and  you  are  instructed,  as 
a  matter  of  law,  that  the  duplicate  bills  re- 
quired by  It  were  not  necessary  or  proper 
parts  of  the  proofs  of  loss,  but  were  only 
such  as  It  was  authorized  to  require  the 
plaintiff  to  furnish  under  other  conditions  of 
Its  policy." 

When  the  secretary  and  plaintiff  were  to- 
gether, and  the  request  was  made  to  procure 
the  duplicate  bills,  the  request  seems  to 
have  been  agreed  to,  so  as  to  constitute  an 
agreement  that  it  should  be  done, '  but  it 
could  not  constitute  an  agreement  except  In 
so  far  as  the  parties  understood  the  terms 
alike;  that  Is,  if  plaintiff  only  understood 
that  he  was  to  obtain  them  since  December 
1,  1S02,  he  was  under  no  obligation  to  pro- 
cure them,  because  of  bis  agreement,  to 
cover  a  longer  period.  Appellant  contends, 
however,  that  the  company  bad  a  right  to 
demand  the  production  of  such  bills,  and 
that  a  failure  to  produce  them  is  fatal  to  a 
recovery.  The  conclusion  Is  based  on  a  pro- 
vision of  the  policy.  Included  in  a  clause 
thereof,  specifying  that  In  a  case-  of  loss 
the  assured  should  render  a  particular  ac- 
count, etc.,  and,  "if  required,  shall  produce 
books  of  account  and  other  proper  vouchers, 
and  permit  copies  and  extracts  to  be  taken 
therefrom,"  etc.  We  do  not  understand  that 
the  provision  creates  an  obligation  on  the 
part  of  the  assured  to  obtain  from  others  du- 
plicate bills,  nor  to  do  more  than  produce 
such  books  and  vouchers  as  he  may  have  for 
Inspection,  and  permit  copies  and  extracts 
to  be  taken  from  them.  That  is  evidently 
the  intent  of  the  provision.  It  Is  likely  true 
that,  when  inserted,  the  governing  thought 
was  that.  In  the  ordinary  course  of  a  busi- 
ness like  that  of  plaintiff's,  the  books  and 
vouchers  would  be  in  his  possession  in  case 
of  loss,  so  that  he  could  produce  them.  It 
would  seem  to  be  a  provision  intended  to  re- 
quire the  assured  to  aid,  by  such  means  as 
be  bad  or  controlled,  to  ascertain  the  loss; 


but  nothing  In  the  language  seems  to  require 
that  he  should  obtain  from  others,  not  under 
his  control,  books  or  papers  for  inspection 
or  to  be  copied.  It  appears  that  plaintiff 
procured  duplicates  from  December  1st  to 
correspond  with  his  understanding,  and  no- 
tified the  company  that  he  would  be  ready 
for  an  adjustment  any  time  after  March  5, 
1S03.  This  notice  was  given  February  26th. 
The  company  answered  the  letter  with  an 
Inquiry  If  it  was  to  be  understood  that  plain- 
tiff would  then  have  duplicate  bills  of  all 
goods  purchased  since  January  1,  1892,  "ac- 
cording to  our  understanding."  The  letter 
advised  plaintiff  that,  when  such  bills  were 
received,  to  Inform  the  company,  and  It 
would  "give  the  matter  the  necessary  atten- 
tion." Plaintiff  answered  the  letter  as  fol- 
lows: "Maquoketa,  Iowa,  March  17,  18S>3. 
W.  D.  Skinner,  Esq.,  Des  Moines,  Iowa- 
Dear  Sir:  Your  favor  of  the  13th  inst  has 
been  handed  to  me  for  reply.  Of  course, 
as  you  have  our  understanding  regarding  the 
duplicate  bills,  noticing  further  need  be  said 
in  the  matter.  The  proofs  of  loss  we  sent 
you,  and  made  sei-vlce  hera  Respectfully, 
D.  A.  Wynkoop."  On  the  18th  of  March, 
1893,  the  following  letter  was  sent  by  the 
company:  "Des  Moines,  Iowa,  March  18, 
1893.  John  W.  Sagers,  Esq.,  Iron  Hill, 
Iowa— Dear  Sir:  We  are  In  receipt  of  a  let- 
ter from  our  sollclthig  agent,  Mr.  J.  W.  Ellis, 
inclosing  a  paper  bearing  date  March  11, 
1893,  which  seems  to  have  been  served  upon 
him  by  the  sheriff  for  you.  We  have  also  re- 
ceived from  the  sheriff  a  similar  paper  by 
registered  letter.  We  desire  to  inform  you 
that  the  Hawkeye  Insurance  Company  de- 
clines to  accept  or  retain  the  same  as  proof 
of  your  loss  under  policy  No.  238,689,  as  be- 
ing Incomplete  and  unsatisfactory.  Since 
this  loss  was  reported,  we  have  been  endeav- 
oring to  ascertain  the  amount  of  the  same, 
and  you  have  wholly  failed  to  give  us  the 
information  to  which  we  are  entitled,  and  In 
accordance  with  our  requests.  We  hold  the 
papers  above  referred  to  subject  to  your  or- 
der, and  will  send  them  to  you  or  whoever 
you  may  desire  ui>on  being  advised  what 
you  want  us  to  do  with  them.  We  notify 
you  for  your  guidance  that  only  such  papers 
as  comply  In  every  respect  with  the  printed 
conditions  of  our  policy  will  be  accepted  by 
us  as  proper  proofs  of  said  loss.  We  remain, 
yours,  very  respectfully,  A.  Howell,  Presi- 
dent" It  appears  that  afterwards  the  plain- 
tiff procured  the  duplicate  bills  back  to  Jan- 
uary 1,  1892,  but  never  gave  any  notice  of 
it  to  the  company,  and  we  think  that  the 
fact  In  no  way  aids  the  plaintiff,  because. 
If  it  was  done  to  comply  with  the  request  of 
the  company  to  obtain  an  adjustment  be- 
cause of  It,  he  must  have  given  notice  of  it, 
for  in  no  other  way  could  the  company  know 
when  to  act.  But  it  cannot  properly  be  said 
from  the  record  that  plaintiff  was  under  ob- 
ligation to  procure  such  bills  back  of  Decem- 
ber 1, 1892,  unless  he  had  so  agreed;  and  the 
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record  does  not  show  such  an  agreement. 
Hence  we  think  the  fact  of  wairer  depends 
upon  a  compliance  by  plaintiff  with  the 
agreement  to  procure  bills  back  to  December 
l8t,  and  the  understanding  of  the  parties  as 
to  the  effect  of  such  a  compliance;  that  la, 
was  It  to  be  In  lieu  of  proofs  of  loss? 

The  following  Is  an  Instruction  complained 
of:.  "Eleventh.  If  you  believe  from  the  evi- 
dence that,  at  the  time  the  secretary  of  the 
defendant  called  upon  the  plaintiff,  he  request- 
ed plaintiff  to  obtain  duplicate  bills  of  his  pur- 
chases since  December  1, 1892,  and  that,  when 
he  got  them,  defendant  would  send  an  ad- 
juster to  adjust  his  loss,  and  that,  In  compli- 
ance with  such  request,  plaintiff  procured  said 
duplicate  bills,  and  notified  the  defendant  that 
he  would  be  ready  at  a  certain  time  to  meet 
thehr  adjuster,  but  that,  Instead  of  sending  an 
adjuster,  the  defendant  made  additional  de- 
mands upon  plaintiff  for  other  and  further 
bills,  and  that  the  plaintiff  procured  said  addi- 
tional bills,  and  that  he  bad  them  ready  for 
the  defendant's  Inspection  and  examination, 
but  that  they  (defendant)  never  came  or  sent 
any  one  to  examine  said  bills,  on  your  so  find- 
ing, you  win  be  warranted  In  finding  that  the 
plaintiff  has  complied  with  defendant's  re- 
quest in  that  respect."  The  complaint  as  to 
the  Instruction  is  that  it  "Ignores  the  fact  that 
the  whole  correspondence  shows  no  notifica- 
tion by  the  appellee  that  he  got  a  single  bill." 
The  conclusion  asserted  is  not  sustained  by  the 
record.  As  we  liave  said,  it  is  true  that  there 
was  no  notice  of  bills  procured  or  purchases 
prior  to  December  1st;  but  we  think,  as  to 
purchases  after  December  1st,  the  correspond- 
ence suffldently  Indicated  that  they  were  pro- 
cured. The  letter  of  February  26th  informed 
the  company  that  the  plaintiff  was  ready  to 
meet  the  adjuster,  "in  compliance  with  re- 
quest" of  Its  secretary.  There  was  but  one  re- 
quest, and  that  was  to  procure  duplicate  bills 
before  the  adjuster  came.  This  letter  was  an- 
swered as  we  have  indicated,  calling  attention 
to  the  fact  that  bills  should  be  procured  of 
purchases  since  January  1,  1892.  Plaintiff's 
reply  of  March  11, 1892,  plainly  indicates  that 
he  understood  that  he  was  to  have  bills  since 
December  1st.  Nothing  else  could  reason- 
ably be  inferred  from  the  two  letters  from 
plaintiff  than  that  be  was  ready  with  bills  as 
he  understood  he  was  to  have  them.  It  Is  true 
he  nowhere  states  in  words,  "I  have  the  bills;" 
but  he  says  In  one  letter,  "I  am  ready  as  yon 
requested;"  and  then.  In  the  next,  he  states 
how  he  understood  the  request  as  to  the  bills 
to  be  furnished.  It  seems  to  us  that  these 
facts  are  such  that  the  jury  could  have  found 
that  there  was  a  waiver  intended  as  to  proofs 
of  loss,  when  considered  with  other  facts  In 
the  case.  It  probably  would  not  follow  as  a 
legal  conclusion.  The  agreement  that  the  bills 
for  some  period  were  to  be  produced,  and  then 
an  adjuster  was  to  meet  plaintiff  to  adjust  the 
loss,  seems  to  be  conceded.  The  destruction  of 
the  books  and  papers  made  It  difficult,  if  not 
impossible,  to  make  accurate  proofs;   and  It 


would  seem  that  this  absence  of  data  had 
much  to  do  with  the  agreement  to  procure  du- 
plicate bills  of  purchases  as  a  biasis  of  calcu- 
lation, and  there  is  much  to  Induce  a  belief 
that  the  parties  then  Intended  to  adjust  the 
loss  in  tJiat  way.  As  we  have  said,  the  ob- 
taining of  these  duplicate  bills  of  purchase 
was  not  a  duty  owing  by  the  plaintiff  under 
the  terms  of  the  policy.  It  was  at  the  request 
of  the  secretary,  and  upon  his  promise  to 
send  an  adjuster.  We  think  few  men  disin- 
terested would  take  the  undisputed  facts  and 
reach  a  conclusion  other  than  that  it  was  the 
intention  that  there  need  be  no  proofs  of  loss 
or  otlier  preparation  than  the  duplicate  bills. 
It  will  be  observed  that  the  instruction  No.  11 
does  not  allow  a  recovery  on  the  facts  therein 
stated,  but  merely  states  what  will  amount  to 
a  compliance  with  "defendant's  request."  It 
is  nowhere  stated  In  the  instruction  that  a 
compliance  with  such  request  is  essential  to  a 
recovery,  and,  even  though  the  instruction 
may  have  Included  facts  that  are  immaterial, 
there  is  no  prejudice  because  of  It;  and  as  we 
view  the  case,  the  facts  as  to  the  bills  of  pur- 
chase prior  to  December  1,  1892,  are  Imuia- 
terlal,  even  though  requested,  for  there  w-as 
never  an  agreement  to  get  them  as  a  condition 
on  which  an  adjuster  was  to  be  sent. 

2.  There  is  a  complaint  as  to  the  nlntb  In- 
struction which  treats  of  a  waiver  by  the  com- 
pany of  the  original  of  the  proofs  of  loss,  be- 
cause "that,  by  mistake,  a  copy  of  the  affida- 
vit was  sai'ved  on  the  agent  of  the  defaidant, 
and  by  such  agent  mailed  to  and  received  by 
the  defendant.  Instead  of  the  original  affida- 
vit," etc.  The  complaint  is  that  there  is  no 
proof  of  a  mistake  in  sending  a  copy  instead 
of  the  original.  If  conceded,  what  difference 
does  it  make?  The  waiver  in  no  way  depends 
on  the  fact  of  a  mistake,  as  wUl  be  seen  by 
our  consideration  of  that  question,  but  on  tlie' 
intent  in  requesting  the  bills  of  purchase.  If 
there  Is  a  misuse  of  the  word,  it  Is  without 
the  least  possible  prejudice.  If  the  oppoeite 
of  the  word  had  been  U8ed,*the  effect  In  every 
sense  must  have  been  the  same.  There  are 
some  other  complaints  as  to  instructions,  but 
they  are  without  merit  The  judgment  is  af- 
firmed. 


PEOPLE  V.  CONSIDINE. 
(Supreme  Court  of  Michigan.    April  30,  1S95.) 

iMrBACOMBNT  OP  WITNESS — COSTISOAKCE  —  Sl'M- 

MoKiso  Ji'KORS — Trial —  Custodi  op  Jcry — 
Receiviso  Stolek  Goods — Evidenck — Isstri-o- 

TIONS. 

1.  After  having  called  the  attention  of  a 
witness  for  the  people  to  his  evidence  on  a  for- 
mer trial,  and  having  asked  him  if  he  made  <-or- 
tain  statemcuts,  the  defense  sought  to  impoaoh 
him  by  having  read  the  stenographer's  minutes 
Of  the  former  trial,  but  the  stenographer  was  not 
asked  the  same  question  as  the  witness  sought 
to  be  impeached.  Held,  the  evidence  was  pri>|>- 
erly  excluded.  McGrath,  C.  J.,  and  Montgom- 
ery, J.,  dissent. 

2.  It  is  within  the  discretion  of  the  court 
to  refuse  leave  for  a  continuance  to  obtain 
counsel. 
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8.  The  jxiige  of  the  district  court  may,  un- 
der Laws  1893,  No.  204,  on  his  oirn  motion,  or- 
der additiouiil  jurors,  when  enough  are  not 
drawn,  and  the  fact  that  his  attention  was  call- 
ed to  it  by  the  county  attorney  is  immaterial. 

4.  A  person  who  is  an  elector,  though  not  a 
full  citizen,  is  competent  to  act  as  a  juror, 
iiuler  Laws  1893,  No.  2W,  g  5. 

0.  It  is  within  the  discretion  of  the  trial 
court  to  direct  the  jury  to  remain  in  the  custody 
of  the  officer  during  the  trial. 

6.  The  court  can  permit  a  witness  for  the 
prosecution  to  remain  m  court  during  the  trial. 

7.  Where  an  accomplice  has  already  testi- 
fied on  cross-examination  aa  to  his  knowledge 
of  the  responsibility  for  his  acts,  the  exclusion 
iif  the  question,  "Do  yon  know  that  you  are  lia- 
ble for  what  you  did  that  night,— criminally  lia- 
ble?' is  immaterial. 

8.  Where  the  testimony  of  the  people  tend- 
ed to  show  that  defendant  was  given  a  check 
fur  the  goods,  and  when  arrested  threw  a  piece 
of  puper  into  his  mouth,  and  chewed  it  beyond 
ni-oguitiou,  it  was  proper  to  permit  the  prose- 
cution to  introduce  a  blank  check  which  the 
Fiver  testified  was  similar  to  the  one  given  to  de- 
fendant, to  show  that  it  corresponded  in  color 
tu  one  found  in  the  form  of  a  wad  near  the 
place  of  arrest 

0.  It  is  within  the  discretion  of  the  court 
to  permit  the  prosecutor,  on  cross-examination 
of  a  purticeps  criminis  of  the  defendant,  to  ask 
a  leadine  question. 

10.  Whether  or  not  the  county  attorney  pre- 
pared the  bail  bond  of  a  witness  who  has  testi- 
fied that  he  is  under  arrest,  and  is  out  on  bail, 
is  immaterial. 

11.  Where  the  defendant  was  charged  with 
haTing  received  and  concealed  stolen  goods,  a 
tiuestion  asked  a  detective,  if  he  sought  to  in- 
duce a  certain  person  to  buy  the  goods  after 
the}  had  been  so  received  and  concealed,  is 
properly  excluded,  as  the  offense,  if  any,  had 
been  already  committed. 

12.  It  is  not  the  right  of  defendant  to  in- 
sist that  the  prosecutor  call  accomplices  of  de- 
fendant charged  with  the  same  offense,  when 
their  testimony  would  be  merely  cumulative. 

13.  It  is  not  error  to  refuse  an  instruction 
containing  a  correct  proposition  of  law,  which 
has  no  application  to  the  case. 

Error  to  recorder's  court  of  Detroit;  Wil- 
liam W.  Chapln,  Judge; 

Appeal  by  William  Considlne  from  a  con- 
viction of  knowingly  receiving  and  aiding  In 
tlie  concealment  of  stolen  goods.    Affirmed. 

Edwin  Henderson  and  Alfred  J.  Murphy 
(James  H.  Pound,  oif  counsel),  for  plaintiff  In 
error.  Allan  H.  Frazer  and  Ormond  F.  Hunt, 
for  the  People. 

MONTGOMERY,  J.  Respondent  wa«  con- 
victed of  receiving  and  aiding  In  the  con- 
cealment of  80  bolts  of  cloth,  knowing  the 
same  to  have  been  stolen  from  one  Julius 
W.  Esser.  The  evidence  tended  to  show  that 
respondent  went  with  one  Wlrth  and  one 
Hahn  to  the  boathouse  of  one  Duff  Fecteau, 
at  Groase  Pointe,  on  the  8th  or  9th  of  De- 
cember, 1893,  and  that  the  stolen  goods  were 
there  obtained,  taken  Into  a  one-horse 
-wagon,  and  removed  to  Wlrth's  place,  on 
Atwater  street;  that  subsequently  the  goods 
\rere  taken  to  the  tailor  shop  of  one  Hoetger, 
and  there  sold,  and  that  a  check  was  given 
to  respondent  by  Hoetger  In  payment  for 
the  goods;  that  respondent  was  arrested  di- 
rectly in  front  of  Hoetger's  store,  and  that 
be  Immediately  threw  a  piece  of  paper  Into 


his  mouth,  which  he  refused  to  give  up  until 
It  was  so  chewed  that  it  could  not  be  identi- 
fied. Respondent  admitted  that  he  waa 
present  on  the  occasions,  but  bis  testimony 
differs  from  other  witnesses  In  some  details 
as  to  what  was  said  and  done,  and  he  claims 
to  have  been  acting  without  any  knowledge 
that  the  goods  were  stolen,  and  without  any 
connection  with  the  transactions  relating  to 
their  concealment  or  sale. 

Complaint  Is  made  that  the  trial  judge  re- 
fused to  grant  a  continuance  of  the  case  to 
enable  respondent  to  obtain  counsel.  We 
hare  examined  the  record  with  care,  and  are 
satisfied  that  there  was  no  such  abuse  of 
discretion  on  the  part  of  the  trial  judge  as 
would  justify  us  In  reversing  the  case  upon 
this  ground.  Respondent  was  represented 
on  the  trial  by  two  counsel,  and  while  his 
counsel  Insisted  that  the  attorney  originally 
employed  In  the  case,  Col.  Atkinson,  would 
have  been  better  prepared  to  try  it,  the  rec- 
ord affords  indication  that  It  became  a  ques- 
tion as  to  whether  Col.  Atkinson  would  post- 
pone the  present  case  or  another  case  in 
which  he  was  at  the  time  engaged.  Some 
discretion  must  be  allowed  a  trial  judge  in 
arranging  and  disposing  of  cases,  if  courts 
are  to  be  run  with  any  regard  whatever  for 
economy,  and  we  are  not  prepared  to  say 
that  there  was  any  abuse  of  such  discretion 
In  the  present  case. 

On  the  day  preceding  the  trial,  the  circuit 
judge  made  an  order  for  the  summoning  of 
30  extra  Jurors,  under  the  provisions  of  act 
204  of  the  Laws  of  1893.  The  jurors  were 
publicly  drawn.  Afta*  the  drawing,  an  or- 
A&r  was  made  that  the  names  of  the  Jurors 
so  drawn  should  not  be  given  to  the  public 
or  to  the  counsel  for  the  prosecution  or  de 
fense.  On  the  morning  of  the  trial.  Judge 
Oartner,  who  had  assisted  In  a  former  trial 
of  the  case,  appeared,  and  noted  an  excep- 
tion to  the  entry  of  the  two  orders  for  draw- 
ing the  extra  jurons,  and  the  order  suppress- 
ing the  names  of  the  jurors.  Following  up- 
on this  the  following  proceedings  took  place: 
"I  now  ask,  if  your  honor  please,  to  see  the 
original  venire  In  order  to  ascertain  as  to 
the  regular  drawing  of  this  jury.  By  the 
Court:  You  may  see  It"  The  venire  was 
produced,  and  handed  by  the  clerk  to  Judge 
Gartner.  "Mr.  Frazer:  Counsel  has  asked 
for  the  minutes  of  this  drawing,  to  see 
whether  the  matter  was  regular.  He  brings 
It  here,  and  Immediately  dictates  to  Tom 
Navin's  brother  the  names  of  the  jurymen. 
I  ask  that  he  be  ordered  to  surrender  it  to 
the  clerk.  The  Court:  I  understand  your 
purpose  in  receiving —  Judge  Gartner:  I  de- 
sire to  ascertain  as  to  whether  the  names 
have  been  returned  by  the  jury  commission 
or  not,  and  I  have  a  right  to  do  that  The 
Court:  There  Is  no  question  about  that 
You  may  read  that  over.  Mr.  Hunt:  Do  I 
understand  that  he  is  to  have  time,  not  only 
to  read  over  these  names,  but  to  go  down  to 
the  Jury  commission,  and  come  back  here, 
and   make  an  Investigation  ^at^thls^^e? 
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The  Court:  No,  sir;  we  are  to  proceed  to 
Impanel  a  Jury  tbto  morning.  You  may  pro- 
ceed now."  Counsel  for  defendant  insisted 
that  they  had  a  right  to  ascertain  "whether 
these  names  are  the  names  in  the  jury  box 
or  not,"  and  asked  that  the  clerk  furnish  a 
list  of  the  names,  to  which  the  court  replied 
that  counsel  would  have  to  be  satisfied  with 
the  return,  counsel  stating:  "It  is  cus- 
tomary, as  I  understand,  at  the  beginning 
of  the  trial,  for  a  list  of  the  jurors,  their 
names  and  residences,  to  be  furnished  to 
attorneys.  Now,  this  list  that  was  drawn 
yesterday,  of  course  we  don't  know  any- 
thing about  it  The  list  was  not  furnished. 
The  Court:  It  was  your  business  to  be  pres- 
ent, and  ascertain  who  was  drawn.  Judge 
Gartner:  We  don't  know  anything  about  it 
The  Court:  You  should  hare  known  it  Judge 
Gartner:  I  don't  know  what  time  it  was,  as 
far  as  that  is  concerned,  if  your  honor  please. 
It  strikes  me  that  I  ought  to  have  had  some 
kind  of  notice,  and  I  desire  further  at  this 
time  to  enter  an  exception  to  the  drawing 
of  this  jury  at  this  time,  without  having 
given  counsel  for  the  respondent  notice  of 
the  drawing  of  tlie  jury." 

These  proceedings  were  followed  by  an 
application  for  a  continuance,  which  was  de- 
nied, and  the  impaneling  of  the  Jury  pro- 
ceeded, the  clerk  proceeding  to  call  first  from 
the  regular  panel  of  jurymen,  and,  after  that 
panel  was  exhausted,  called  jurymen  from 
among  the  names  drawn  from  the  box  on 
the  previous  day.  The  statute  contemplates 
that  the  drawing  of  jurors  shall  be  public, 
and  that  after  the  names  are  drawn  the 
minutes  of  the  drawing  shall  be  signed  by 
the  commissioners  and  attending  officers, 
and  filed  in  the  clerk's  office,  when  it  is  made 
the  duty  of  the  clerk  to  make  out  a  venire 
facias  directed  to  the  sberiil,  directing  him 
to  summon  persons  named  to  appear  and  act 
as  jurors.  The  practice  pursued  In  this  case 
of  suppressing  the  names  of  jurors  cannot 
be  commended.  It  seems  to  have  been 
adopted  in  the  fear  that,  if  the  knowledge 
of  the  names  of  the  jurors  was  furnished, 
there  would  be  opportunity  for  tampering 
with  the  jury.  But,  in  our  view,  the  trial 
Judge  was  too  apprehensive.  We  need  not 
determine  whether  respondent's  counsel  have 
pursued  the  correct  practice,  or  whether  the 
error  is  such  as  to  call  for  a  reversal  of  the 
case,  as  we  are  of  the  opinion  that  the  judg- 
ment must  be  reversed  on  other  grounds,  but 
the  question  is  of  too  much  importance  to  pass 
unnoticed.  A  person  accused  of  crime  Is 
entitled  to  a  fair  opportunity  to  ascertain 
the  antecedents  and  predilections  of  those 
to  whom  his  fate  is  to  be  committed,  and  this 
right  may  be  as  Important  to  him  as  the  right 
to  be  confronted  with  the  witnesses  against 
him.  The  claim  is  made  that  there  was  no 
written  application  for  the  order  directing 
the  drawing  of  additional  jurors,  but  we 
think  this  was  unnecessary.  It  is  made  the 
duty  of  the  Judge,  by  the  statute  in  question. 


to  order  additional  Jurors  when  enough  are 
not  present,  and  this  he  can  do  on  his  own 
motion.  The  fact  that  his  attention  has 
been  called  to  it  by  the  prosecuting  attor- 
ney, either  verbally  or  otherwise,  would  cer- 
tainly not  nullify  his  action. 

EiXception  was  taken  to  permitting  one 
Charles  Kulling  to  act  as  Juror,  for  the  rea- 
son that  he  was  not  a  citizen.  This  ques- 
tion is  ruled  by  People  v.  Scott,  56  Mich. 
154,  22  N.  W.  274;  People  v.  Rosevear,  56 
Mich.  158,  22  N.  W.  276.  See.  also.  No.  204, 
Laws  18M,  8  5,  which  provides  that  jurors 
sliaU  "have  the  qualifications  of  electors  in 
the  town  or  ward  in  which  they  reside  and 
for  which  they  are  returned  by  said  board." 
The  juror  In  question  was  an  elector,  though 
not  a  full  citizen. 

Exception  was  taken  to  the  court  directing 
the  jury  to  remain  in  the  custody  of  the 
officer  during  the  trial,  and  to  the  ruling  of 
the  court  permitting  one  of  the  witnesses  of 
the  prosecution  to  remain  in  court  during 
the  trial.  Both  rulings  were  clearly  within 
the  discretion  of  the  court  As  to  the  latter, 
see  People  v.  Machen  (Mich.)  59  N.  W.  664. 

On  the  trial  a  witness  who  took  part  in 
the  removal  of  the  goods  to  Water  street 
was  called,  and  upon  cross-examination  he 
was  asked:  "Do  you  know  that  you  are  lia- 
ble for  what  you  did  tliat  night,— criminally 
liable?"  This  was  objected  to  as  Immate- 
rial, and  the  objection  was  flustalned.  While 
this  question  might  properly  have  been  al- 
lowed to  be  answered,  we  think  It  cannot  be 
said  that  the  respondent  was  prejudiced.  In 
view  of  all  the  testimony  of  the  witness. 
He  had  already  testified,  on  cross-examina- 
tion, that,  at  the  time  of  the  conversation 
with  the  detectives,  he  did  not  imow  wheth- 
er he  would  be  arrested  or  not;  that  no 
promise  bad  been  made  Ulm  then  or  since; 
that  he  did  not  expect  any  leniency  from  the 
prosecuting  attorney  for  his  testimony  in 
the  case;  and  further  stated,  after  the  ob- 
jection above  quoted:  "No  one  has  told  me 
that  I  am  liable  to  arrest  for  what  I  did. 
Blade  drove  the  wagon  all  the  time."  This 
testimony  so  fully  covered  the  question  of 
the  witness'  knowledge  of  the  responsibility 
for  his  acts  that  the  exclusion  of  the  par- 
ticular question  quoted  Is  immaterial.  As 
before  stated,  the  testimony  of  the  people 
tended  to  show  that  respondent,  on  the  oc- 
casion of  the  arrest,  threw  a  piece  of  paper 
into  his  mouth,  and  chewed  tt  beyond  recog- 
nition. The  prosecution  were  permitted  to 
introduce  a  blank  check,  taken  from  Hoet- 
ger's  check  book,  and  which  he  had  testified 
corresponded  to  the  one  which  he  bad  given 
to  Consldine.  This  was  objected  to.  We 
think  the  testimony  was  admissible  to  show 
that  the  paper  corresponded  in  color  with 
that  which  was  afterwards  found  in  the 
form  of  a  wad  of  paper  on  the  sidewalk 
near  where  Consldine  stood.  On  the  cross- 
examination  of  Hoetger,  the  witness  testi- 
fied that  Fecteau  spoke  to  him  about  buy- 
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in?  the  goods,  and  he  was  asked:  "Did  he 
know  the  detectives  had  been  there  to  see 
you,  from  what  he  said?"  This  was  exclud- 
ed by  the  court,  with  the  remark:  "This 
man  cannot  swear  as  to  whether  or  not  Mr. 
Fecteau  knew  such  and  such  to  be  the 
case."  Whether  this  ruling  was  strictly  cor- 
rect or  not  Is  Immaterial,  as  It  appears  that 
Hoetger  subsequently  had  an  Interview  In 
the  presence  of  Fecteau  with  the  detectives, 
before  the  goods  were  brought  to  the  store, 
which  was  the  only  puri>ose  with  reference 
to  which  the  testimony  sought  was  compe- 
tent. 

The  sixteenth  assignment  of  error  relates 
to  the  ruling  of  the  court  permitting  the 
prosecutor  to  ask  a  leading  question  of  a 
particeps  crlmlnls  of  the  defendant  The 
question  put  was:  "Didn't  you  say,  at  the 
last  trial,  that  he  stood  at  the  head  of  the 
horse?"  The  witness  started  to  answer  this 
question,  "I  said  be  stood  about  ten  feet," 
when  interrupted  by  the  objection.  The 
question  was  not  further  answered,  but  was 
followed  by  the  question:  "After  Hahn  told 
him  to  go  down  and  watch  the  horse  and 
be  on  the  lookout,  where  did  Consldine  go? 
Answer.  He  stood— I  told  yon  before— about 
five  or  ten  feet  in  front  of  the  horse."  We 
think  it  was  wltliln  the  discretion  of  the 
court  to  allow  the  question  to  be  put  in  this 
form.  On  the  cross-examination  of  this  wit- 
ness he  was  asked:  "Did  Consldine  at  any 
lime  know  what  was  in  those  trunks,  to 
your  knowledge?"  This  was  objected  to, 
and  the  court  stated:  "You  can  ask  this 
witness  if  he  knows  whether  or  not  Mr. 
Consldine  knew."  Counsel  should  have 
ndopted  the  question  suggested  by  the  court 
He  had  testliled  to  all  the  facts  and  circum- 
stances, and  the  negative  statement  that  he 
did  not  know  that  Consldine  had  any  knowl- 
edge of  the  contents  of  the  trunk  would  not 
have  strengthened  the  defendant's  position, 
unless  he  had  some  knowledge  upon  the 
subject  other  than  that  derived  from  his 
connection  with  the  transaction.  Whether 
he  had  this  knowledge,  it  was  very  proper 
tliat  the  court  should  require  the  defendant 
to  ascertain  by  a  preliminary  question  in  the 
form  suggested.  Indeed,  a  negative  answer 
to  this  question  would  have  removed  any 
possibility  of  the  Jury  drawing  the  Inference 
that  the  witness  did  know  that  Consldine 
bad  guilty  knowledge,  and  had  withheld  the 
fact  from  them.  While  this  witness  was  on 
the  stand  he  testliled  that  he  was  under  ar- 
rest In  the  cause,  and  was  out  on  ball.  He 
was  asked  on  cross-examination  if  the  prose- 
cuting attorney  did  not  prepare  his  bail 
bond  at  the  time  he  was  arrested.  This 
was  excluded  as  immaterial,  and  we  think 
rightly.  The  fact  sought  to  be  elicited  could 
not  have  affected  the  witness'  standing. 
Testimony  ofTered  by  the  people  that  about 
10  minutes  after  the  arrest,  a  wad,  which 
looked  like  paper  chewed  up,  was  picked  up 
near  the  place  of  Hoetger,  still   wet  was 


competent  There  was  enough  from  which 
the  Jury  might  have  inferred  the  couuuction 
between  this  and  the  check  which  was  giv- 
en to  Consldine,  when  taken  in  connection 
with  the  statement  of  the  witness  that  Con- 
sldine was  seen  to  place  a  paper  in  his 
mouth. 

The  sixty-seventh  assignment  of  error  Is 
based  upon  the  refusal  of  the  court  to  per- 
mit the  defendant's  counsel,  upon  cross-ex- 
amination of  one  of  the  people's  witnesses, 
to  call  out  a  purely  hearsay  statement,  and 
has  no  merit 

Error  Is  assigned  upon  the  refusal  of  the 
question  put  to  one  of  the  officers,  who  was 
aakcd:  "You  went  up  there  to  get  Hoetger 
to  buy  these  goods?"  It  was  excluded. 
The  subsequent  testimony  of  the  same  wit- 
ness sufficiently  shows  that  the  officers  did 
act  In  conjunction  with  Hoetger,  and  coun- 
sel relies  upon  Saunders  v.  People,  38  Mich. 
218,  as  authority  to  show  that  this  was  Im- 
portant But  this  respondent  is  not  char- 
ged with  having  sold  these  goods,  but  with 
having  received  them  and  concealed  them. 
If  the  purchasers  were  on  trial,  the  fact  that 
the  officers  had  connived  to  Induce  tbem  to 
make  the  purchase  might  bear  upon  the 
question  of  whether  the  offense  was  com- 
mitted, but  the  offense.  If  any  was  commit- 
ted, was  committed  before  these  means  of 
detection  were  resorted  to.  One  of  the  offi- 
cers was  asked  the  question,  "Don't  you 
know  who  stole  those  goods?"  This  was  ex- 
cluded, as  the  evidence  was  that  the  officer 
did  not  know  of  his  own  knowledge,  and  the 
question  called  for  hearsay.  It  was  Incom- 
petent 

Error  Is  asslgrned  upon  the  refusal  of  the 
court  to  compel  the  prosecutor  to  call  and 
examine  two  witnesses,  Jesse  Trumbull  and 
August  Hahn,  who  are  shown  by  the  testi- 
mony to  be  accomplices  of  respondent,  and 
against  whom  informations  had  been  filed 
on  the  same  charge.  The  testimony  of  the 
witnesses  would  also  have  been  cumulative, 
and  it  is  not  the  right  of  the  respondent  to 
insist  upon  their  being  called. 

Error  Is  assigned  upon  refusal  of  the  court 
to  give  certain  Instructions.  The  eleventh 
asks,  in  substance,  an  Instruction  that  If  the 
officers  of  the  law  were  cognizant  of  the  fact 
that  a  crime  was  about  to  be  committed.  It 
was  their  duty  to  prevent  the  commission  of 
a  crime,  and  If  they  "connived  at  assisted, 
and  had  knowledge  that  the  crime  was  to 
be  committed,  in  the  manner  and  form  char- 
ged in  the  Information,  and  the  officers  were 
present  at  the  place  for  the  purpose  of  mak- 
ing complaint  against  defendant  and  others, 
and  using  the  evidence  thus  acquired  for  the 
purpose  of  the  prosecution  of  defendant  and 
others,  that  evidence  is  open  to  unfavorable 
Inferences,  and  the  jury  should  examine  such 
testimony  with  closest  scrutiny."  The  In- 
struction contained  a  correct  statement  of  the 
law,  but  it  has  no  application  to  the  case 
in  tiand.     Aa  before  stated,  it  was  not  tlie 


Digitized  by 


Uoogle 


900 


NORTHWESTKBN  BEPOBTBai,  VoL  63. 


(Mich. 


attempted  sale  of  tbe  goods  to  Hoctger  which 
constituted  the  offense  with  -which  defendant 
was  charged,  but  tli«  previous  acts  of  con- 
cealment; an€l  the  fact  that  the  offlcers  were 
present,  attempting  to  detect  this  crime 
through  the  Intervention  of  Hoetger,  did  not 
Justify  any  unfavorable  Inferences  by  the  ju- 
ry. They  were  simply  discharging  th^r 
duty. 

The  thirteenth  and  fourteenth,  we  think:, 
are  sufficiently  covered  by  the  general  Instruc- 

tiODS. 

The  fifteenth  and  sixteenth  are  not  Insisted 
upon. 

The  nineteenth  request  is  not  covered  by 
tbe  general  charge.  This  request  reads  as 
follows:  "Under  tbe  testimony  of  Kennedy, 
of  Schroeder,  of  Blay,  and  of  Wlrth,  each  is 
Biiilty  of  the  charge  contained  in  the  Informa- 
tion. Each  testified  that  he  had  guilty  knowl- 
edge. They  are,  under  the  law,  partlceps 
criminis,  and  their  testimony  implicating  de- 
fendant must  be  by  the  Jury  regarded  with 
extreme  suspicion."  This  Instruction  was  not 
given,  nor  was  the  subject  adverted  to,  ex- 
cept as  appears  by  the  two  following  extracts 
from  the  charge:  "The  question  for  you  to  de- 
cide is  whether  or  not  the  defendant  is  guilty 
as  charged  in  tbe  information,  and  it  is  Im- 
material whefther  other  parties  have  or  have 
not  been  arrested,  and  you  are  not  to  take 
that  fact  Into  considMutlon  In  arriving  at  your 
verdict"  And  further:  "You  have  heard  all 
the  testimony  in  the  case,  and  have  seen  all 
the  witnesses.  You  may  give  the  testimony 
of  the  different  witnesses  such  weight  and 
credence  as  you  think  it  is  entitled  to,  and  If, 
after  a  careful  consideration  of  all  the  evi- 
dence, you  are  satisfied  beyond  a  reasonable 
doubt,"  etc  We  are  not  pcepaied  to  say  that 
the  Instructions  requested  should  have  been 
given  in  tbe  precise  form  in  which  they  were 
preferred.  The  rule  is  well  settled  that  the 
credibility  of  an  accomplice,  lilce  that  of  any 
other  witaess,  Is  exclusively  a  question  for 
the  jury,  and  that  the  jury  may  convict  upon 
the  testimony  of  an  accomplice  akme.  But 
it  has  also  been  frequently  stated  that  It  is 
in  many  cases  important  that  the  court  should 
comment  upon  the  nature  of  snc^  testimony, 
and  point  out  the  grounds  of  soqpicion  which 
may  attach  to  it,  calling  the  attention  of  the 
jury  to  the  8lttu.tion  and  the  temptation  under 
which  such  witnesses  may  be  placed,  and  es- 
pecially if  there  is  testimony  tending  to  show 
that  they  have  been  induced  to  talce  the  stand 
in  a  particular  case  und^  a  promise  of  im- 
munity. See  People  ▼.  Hare,  67  Mich.  506, 
24  N.  W.  843;  People  v.  Jenness,  5  Mich.  306; 
People  V.  Schweitzer,  23  Mich.  301.  It  wouhl 
certainly  in  tills  case  have  been  proper  for  the 
court  to  have  directed  the  attention  of  tbe 
Jury  to  the  subject-matter  covered  In  tbe  re- 
quest, but  whether  a  fAUure  to  do  so  would 
be  sufficient  ground  for  reversing  tbe  case 
we  need  not  determine. 

On  the  cross-examination  of  one  August 
Wlrth,  a  witness  for  the  people,  he  gave  tes- 


timony as  follows:  "Was  sworn  on  tbe  fonner 
trial  of  this  case.  I  did  not  swear  on  tlie 
former  trial  of  this  case  that  at  the  time  those 
goods  were  thrown  down  out  there  in  Grosae 
Pointe  that  Coosldine  was  not  there.  I  did 
not  swear  in  that  case  that  when  I  came  out, 
attes  I  went  in  to  get  tbe  goods,  that  Can- 
sidine  was  gone.  On  tbe  former  trial  I 
swore  that  Hahn  said  to  Considlne,  at  tbe 
boathouse,  'Qo  and  watch  the  horsey  and  be 
on  the  looliont'"  Tbe  stenographer  of  tbe 
court  was  called  by  respondent's  counsel,  and, 
after  stating  that  lie  had  the  shorthand  min- 
utes of  the  testimony  talien  on  the  last  triai, 
was  asked  to  read  tbe  testimony  of  the  witness 
Wlrth  with  reference  to  what  was  said  and 
done  at  the  boathouse  at  Orosse  Pointe  at  tbe 
time  he  swore  he  (the  defendant,  Considine} 
and  QuB  Hahn  were  there.  An  objectioa  was 
made  to  this,  on  tbe  ground  thait  no  foimda- 
tlon  bad  been  laid  for  ImpeachnKot  of  tbe 
witness  Wirtb.  Retvondent's  counsel  stated 
that  he  wished  to  Unpeaeh  the  testimony  of 
tbe  witness  Wurth  given  on  this  trial  by  tlie 
testimony  of  tbe  same  witness  given  on  the 
former  trial.  The  objection  was,  however,  sus- 
tained. The  respondent's  counsel  then  ask- 
ed leave  to  recall  thewitnc.  j  to  lay  a  founda- 
tion, which  request  was  refused.  We  think 
the  first  question  put  should  have  been  al- 
lowed. The  attention  of  the  witness  appeais 
to  have  been  called  to  his  former  tesUmony. 
and  tbe  proper  foundation  laid.  The  objec- 
tion was  general  that  ne  foundation  bad  been 
laid  for  the  impeachment  of  the  witness 
WhTtb.  No  criticism  was  made  as  to  tbe 
form  of  the  question,  and  this  objectios,  we 
tliink,  should  not  have  prevailed.  Numerous 
other  errors  are  assigned,  but  we  think  none 
of  the  questions  presented  are  lik^  to  arise 
upon  a  new  trial  of  the  case  The  judgment 
should  be  reversed,  and  a  new  trial  ordeFed. 

McGRATH,  a  J.,  concurred  with  MONT- 
GOMERY, J. 

LONG,  J.  I  am  unable  to  agree  wltb  my 
Brother  MONTGOMERY  upon  tbe  reversal 
of  this  case. 

i.  While  It  is  true  that  a  person  accused 
of  crime  is  entitled  t»  a  fair  opportunity  t» 
ascertain  the  antecedents  of  those  to  whom 
his  fate  is  to  be  committed,  we  think  tbe 
practice  pursued  here  was  not  so  prejudicial 
to  the  respondent  as  to  entitle  him  to  a  new 
trial.  Tbe  statute  contemplates  that,  wheu 
there  are  not  enough  jurors  present  to  form 
a  panel,  tho  court  may  at  once  direct  tales- 
men to  be  drawn  and  summoned.  Had  tbe 
order  in  this  case  been  made,  even  on  tbe 
morning  of  tbe  day  of  the  trial,  it  wovld 
have  been  equally  valid,  and  no  greater  (Op- 
portunity would  have  been  furnished  either 
counsel  to  investigate  as  to  the  qnaliflcations 
of  tbe  jurors.  It  does  not  appear  that  am- 
ple opportunity  was  not  afforded  tbe  parties 
by  examination  on  the  voir  dire  to  do  sol 
Nor  was  there  any  challenge  to  tbe  array. 
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2.  The  reqnests  to  chtrge  should  not  hare 
been  given  ia  the  form  In  which  tbey  w«re 
preferred.  While  it  wouid  have  been  proper 
for  the  court  to  have  directed  the  attention 
of  the  Jury  to  the  subject-matter  covered  in 
the  reqncflta,  yet  the  failure  to  do  so,  when 
the  requests  were  not  proper  in  fcNrm  to  be 
given,  cannot  l>e  held  as  reversible  error.  It 
is  well  settled  that  the  credibility  of  an  ac- 
complice^ lilfe  that  of  anotlier  witness,  is  ex- 
clusively a  question  for  the  Jary^and  that  the 
Jury  may  couTict  upon  the  testimony  of  accom- 
plices alone.  While  It  has  many  times  been 
held  that  it  is  in  many  cases  Important  that 
the  court  should  comment  upon  the  nature  i»f 
such  testimony,  and  point  out  the  grounds  of 
suspicion  which  may  attach  to  it,  yet  where 
the  coui-t  Is  not  asked  specifically  to  call  the 
attention  of  the  Jury  to  such  grounds  of  sus- 
picioo,  I  luiow  of  no  case  holding  tliat  a  fail- 
ure to  do  so  has  been  h«ld  error.  In  the 
present  case  certain  requests  were  asked, 
but,  inasmuch  as  such  requests  were  not 
jM-eferred  in  proper  form,  I  do  not  think  the 
refusal  to  give  them  was  error,  or  the  failure 
of  the  court  to  call  attentloa  to  the  testimony 
of  accomplices  such  error  aa  calls  for  re- 
versal. 

3.  The  reason  for  the  reversal  of  the  cose 
is  placed  by  my  Brother  MONTGOMERY 
upon  tlie  questions  arising  under  the  cross- 
examination  and  attempted  Impeachment  of 
the  witness  Wlrth,  who  was  called  by  the 
people.  The  record  shows  that  upon  cross- 
examination  Wirtb  testified  as  follows:  "I 
was  sworn  on  the  former  trial  of  this  case. 
I  did  not  swear  on  the  former  trial  that,  at 
the  time  the  goods  were  thrown  down  out 
there  in  Grosse  Pointe,  Considine  was  not 
there.  I  did  not  swear  In  that  case  that, 
wl>«n  I  came  out  after  I  went  in  to  get  the 
i;ood.s,  Considine  was  gone."  I  tliink  the 
foundation  foe  the  Impeaching  testimony 
was  sutflcient,  and  that  the  court  was  not 
in  error  in  not  permitting  the  witness  to  be 
recalled  to  lay  further  foundation  for  its  inr 
troduction.  The  trouble  with  the  defend 
ant's  position  is  that  bis  impeaching  que» 
tlon  was  not  in  proper  form.  The  testimony 
given  on  the  former  trial  might  or  might  not 
tend  to  Impeach  the  witness.  If  it  would 
not,  tlien  It  was  incompetent.  In  impeach- 
Ing  a  witness  In  this  manner,  the  same  lan- 
guage. In  substance,  must  be  repeated  to  the 
impeaching  witness  as  was  asked  of  the 
witness  whom  it  is  sought  to  Impeach.  This 
is  the  only  fair  and  competent  method  of 
impeachment,  by  showing  contradictory  state- 
ments. Rice  V.  Rice  (decided  at  last  term 
of  this  court)  62  N.  W.  833;  De  Armond  v. 
Neasmitb,  32  Mich.  231.  The  reasons  for 
the  rule  are  there  stated.  In  De  Armond  v. 
Neasmitb,  supra,  it  is  said:  "When  an  at- 
tempt is  made  to  impeach  a  witness,  there 
should  tte  no  reasonable  doubt  but  that  the 
questions  asked  impeaching  witness  and  th* 
xvltnesa  sought  to  be  Impeached  are  one  and 
t  he  same."  The  same  rule  was  laid  down  in 
Uice  T.  Rice,  and  It  was  said:    "The  lan- 


guage which  it  is  claimed  the  witness  used 
must  be  given,  and  he  be  asked  if  he  used 
it."  In  the  present  case  the  only  offer  made 
was  to  read  from  the  testimony  given  by 
Wlrth  on  the  former  hearing.  Tlie  Judge 
may  have  g^en  a  wrong  reason  for  a  correct 
ruling,  or  the  prosecuting  attorney  may  have 
given  a  wrong  reason  for  objecting;  but  If 
the  question  was  aot  proper,  onder  the  well- 
settled  rule,  which  counsel  are  presumed  to 
Icnow,  I  see  no  reason  why,  under  the  dp- 
cumstances  of  this  case,  courts  of  appeal 
sbouid  hold  that  there  was  error  for  which 
a  new  trial  should  be  awarded.  I  tliinli  this 
point  should  be  held  bad  for  another  rea- 
son. Tlie  testimony  oSeced  was  in  writing, 
taken  do<wn  by  the  official  stenographer.  It 
was  therefore  In  the  power  of  the  counsel 
for  respondent  to  have  Incorpocated  it  in  his 
bill  of  exceptioaa,  aatd  tluis  show  to  this 
court  whether  in  fact  the  statements  were 
conflicting.  If  they  were  not,  then  no  error 
was  conuBitted  in  excluding  it.  Had  the  at- 
tempted Impeachment  consisted  of  a  letter 
written  by  the  witness,  which  tlie  court  re- 
jected, clearly  the  letter  should  have  been 
Incorporated  in  the  record.  In  order  tliat  the 
court  might  determine  whether  it  was  mate< 
rial.  I  see  no  reason  why  the  same  rule 
should  not  apply  to  the  written  testimony  of 
a  witness.  I  think  it  a  wholesooie  rule  that, 
whenever  written  evidence  is  excluded,  it 
should  be  put  in  the  record,  so  that  the  court 
may  determine  Its  competency,  and  not  re- 
verse a  case  wticre  no  Injiistice  may  have 
been  done.    The  Jndgiaent  must  be  affirmed. 

GRANT,  J.,  concurred  with  LONe,  3. 

HOOKER,  3.  I  agree  with  my  Brother 
LONG  that  this  cause  should  not  be  reversed 
for  the  refusal  of  the  court  to  permit  the 
reading  of  the  stenographer's  minutes  taken 
upon  the  former  trial.  Under  repeated  de- 
cisions, such  minutes  were  not  a  part  of  the 
record.  Edwards  v.  Heuber,  46  Mich.  95,  8 
N.  W.  717;  People  v.  Sllgh,  48  Mich.  54,  11 
N.  W.  782.  Neither  were  they  depositlona 
oc  private  writings  of  the  witness  sought  to 
be  Impeached,  nor  writings  signed  by  him, 
which  may  be  read  without  the  usual  foun- 
dation being  laid.  See  Ligbtfoot  v.  People, 
16  Mlcli.  507.  They  stand,  then,  on  no  better 
footing  than  any  other  writing  made  by  the 
Impeaching  witness.  Soch  writings  may  al- 
ways be  used  by  the  witness  to  refresh  bis 
recollection,  but  for  no  other  purpose.  The 
court  has  so  far  enlarged  this  rale  (if  it  be 
aa  enlargement)  as  to  permit  a  lawyer  wh« 
took  minutes  at  the  trial,  which  he  testifies 
to  be  accurate,  to  read  the  same  by  way  of 
impeachment,  instead  of  restricting  the  tes- 
timony to  oral  statements  from  recollection, 
after  reading  the  minutes.  See  Fisher  v. 
Kyle,  27  Mich.  454;  Spalding  v.  Lowe,  Sa 
Mich.  371,  23  N.  W.  40;  Halsey  v.  Sinse- 
baugh,  15  N.  Y.  4S&  But  in  such  a  ease 
the  necessity  for  a  proper  foundation  is  not 
dispensed  with,  nor  is  it  to  be  understood 
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that  the  rule  permits  the  impeaching;  witness 
to  read  anything  that  Is  not  plainly  and 
specifically  contradictory  of  the  witness  to 
be  impeached,  in  relation  to  the  preliminary 
questions  constituting  the  ground  for  im- 
peachment In  this  case  the  witness  Wirtb 
testified  on  cross-examination  as  follows: 
"A.  I  was  sworn  on  the  former  trial  of  this 
case.  I  did  not  swear  on  the  former  trial 
of  this  case  that,  at  the  time  those  goods 
were  thrown  down  out  there  in  Grosse 
Polnte,  Oonsldlne  was  not  there.  I  did  not 
swear  in  that  case  that  when  I  came  out, 
after  I  went  in  to  get  the  goods,  Consldlne 
was  gone.  On  the  former  trial  I  swore  that 
Hahn  said  to  Considlne  at  the  boathouse, 
'Go  and  watch  the  horse,  and  be  on  the  look- 
out' "  The  impeaching  question  was,  "I 
heard  Gus  Wlrth  testify  on  the  former  trial 
and  have  the  shorthand  minutes  of  that  tes- 
timony taken  by  me.  Q.  Will  you  read  from 
the  minutes  of  his  testimony  on  that  trial 
his  testimony  with  reference  to  what  was 
said  and  done  at  the  boathouse  at  Grosse 
Polnte  at  the  time  be  swore  be  (the  defend- 
ant, C!onsIdlne)  and  Gus  Hahn  were  there?" 
What  the  minutes  would  show  does  not  ap- 
pear. Apparently  the  witness  was  asked 
to  read  all  that  he  testified  about  what  was 
said  and  done  at  the  boathouse,  not  only  by 
Wirth,  but  by  others  present  This  testi- 
mony would  have  been  hearsay,  and  inad- 
missible, except  so  far  as  it  rested  on  the 
previous  question  to  Wirth.  It  was  there- 
fore proper  to  exclude  the  testimony  under 
the  question  asked.  De  Armond  v.  Neasmlth, 
32  Mich.  231;  1  Greenl.  Ev.  §  462,  and  note. 
I  think  the  Judgment  should  be  affirmed. 


BLUB  IRON  MIN.  CO.  v.  CITY  OF  NE>- 
GAUNEB. 
(Supreme  Court  of  Michigan.     May  21,  1885.) 
Taxatios — ViwniTT  of  Assessment. 
Under  a  city  charter  providing  that  no  tax 
assessment  shall  be  held  invalid  for  matters  not 
affectlDg  the  merits,  a  certificate  affixed  to  nn  as- 
sessment roll  redtloK  that  the  property  had  not 
been  estimated  "at  the  price  it  would  sell  for  at 
a.  forced  sale,"  histead  of  "at  a  forced  auction 
sale."  as  provided  by  the  charter,  is  not  invalid, 
when  the  variance  was  not  designed  as  an  evasion 
to  enable  the  assessing  officers  to  list  the  prop- 
erty at  a  lower  valuation  than  the  law  required. 

Error  to  circuit  court  Marquette  county; 
John  W.  Stone,  Judge. 

Action  by  the  Blue  Iron  Mining  Company 
against  the  city  of  Negaunee  for  money  paid 
to  relieve  property  from  a  tax  levy.  D^m 
a  Judgment  for  plaintiff,  defendant  brings 
error.    Reversed. 

Frank  A.  Bell  (B.  E.  Osborn  and  J.  g. 
Adams,  of  counsel),  for  appellant.  Hayden 
&  Young  (Dan  H.  Ball,  of  counsel),  for  appel- 
lee. 

HOOKER,  J.  Plaintiff  recovered  in  as- 
flumpsit  for  money  paid  a  tax  collector  to 


relieve  its  property  from  a  levy  for  a  tax. 
The  defendant  appealed.  At  circuit  tbe 
case  turned  on  the  question  of  the  validity 
of  the  certificate  attached  to  the  roll  by  tlie 
council,  acting  as  a  board  of  review.  'iTie 
charter  of  the  city  of  Negaunee  provides  that 
said  board  shall  affix  to  the  roll  a  certificate, 
which  may  be  in  the  following  form:  "We 
do  hereby  certify  that  the  above  assessment 
roll  contains  a  description  of  all  real  estate 
in  the  city  of  Negaunee  liable  to  be  taxed, 
according  to  our  best  information,  and  that 
we  have  estimated  tbe  same  at  what  we  be- 
lieve to  be  the  true  cash  value  tliereof,  and 
not  at  the  price  it  would  sell  for  at  a  fowled 
auction  sale;  that  the  said  assessment  roll 
contains  a  true  statement  of  the  aggregate 
valuation  of  the  taxable  personal  estate  of 
each  and  every  person  named  In  said  roll; 
and  that  we  have  estimated  the  same  at  Its 
true  cash  value,  according  to  our  best  infor- 
mation and  belief."  Local  Acts  1891,  p.  363, 
c.  8,  §  3.  The  certyicate  attached  was  inden- 
tlcal  with  that  prescribed,  except  that  the 
word  "auction"  was  omitted.  The  charter 
(chapter  8,S  13)  provides:  "No  general  or  spe- 
cial tax  assessed  In  said  city,  upon  any  prop- 
erty therein,  shall  be  held  Invalid  for  the 
purpose  of  coljiecting  the  same,  for  want  of 
any  matter  or  thing  not  affecting  the  mer- 
its thereof."  Under  this  provision,  the  certifi- 
cate may  be  held  a  sutUcient  compliance 
with  the  law  if  in  substantial  accord  witb 
that  prescribed.  In  several  cases  taxes  have 
been  held  void  for  want  of  certificates.  Un- 
der a  former  general  tax  law,  the  certificate 
prescribed  was  substantially  like  that  pre- 
scribed by  this  charter,  except  that  the 
words  used  were  "forced  or  auction  sale." 
instead  of  "forced  auction  sale." 

In  Silsbee  v.  Stockle,  44  Mich.  666,  7  N.  W. 
160,  367,  the  supervisor  omitted  tbe  words 
"and  not  at  the  price  it  would  sell  for  at 
forced  or  auction  sale."  Mr.  Justice  Cooley, 
with  the  concurrence  of  Judges  Campbell 
and  Graves,  said:  "The  early  statutory  form 
did  not  contain  the  words  which  the  super- 
visor has  omitted  (Comp.  Laws  1857,  f  806), 
and  the  change  in  the  form  was  made  in  a  re- 
vision of  the  tax  law  in  1860.  If  the  change 
in  the  form  whereby  these  words  were 
brought  into  it  had  no  important  purpose  In 
view,  we  may  well  hold  that  the  proceed- 
ings are  not  affected  by  the  supervisor  con- 
tinuing the  use  of  the  form  which  had  been 
in  use  before.  But  It  is  a  matter  of  common 
knowledge  that  the  change  was  made  for  the 
very  purpose  of  effecting  an  important 
change  in  the  assessments.  It  was  notorions 
that  supervisors  had  been  in  the  practice  of 
evading  the  previous  law,  and  making  as- 
sessments at  a  mere  fraction  of  the  real 
value  of  the  property,  when  sworn  to  make 
it  at  the  cash  value.  It  was  very  easy  to  ex- 
cuse the  evasion  of  duty  under  the  pre- 
tense that  the  cash  value  of  property  was 
only  what  it  would  bring  if  forced  upon  tbe 
market;  and  the  law  was  amended  for  the 
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very  purpose  of  taking  away  this  excuse.    It 
will  not  do  to  say  that  such  an  amendment 
is  unimportant,  and  tlierefore  may  be  dis- 
regarded   with    impunity;    It   goes   to   the 
very  essentials  of  the  assessment,  and  was 
intended,  not  only  to  control  that,  but. also, 
through  that,  all  the  subsequent   proceed- 
ings.   There  Is  not  the  slightest  doubt  the 
legislature  Intended  that  the  adoption  of  the 
form  given,  or  one  that  should  be  equivalent 
In  substance,  should  be  compulsory  in  every 
Instance.     The  failure  to  adopt  it  is  there- 
lore  a  fatal  defect.    Claris  y.  Crane,  5  Mich. 
151."    It  will  be  observed  that  in  this  case 
the  entire  substance  of  the  averment  was 
wanting.    In  DIckison  v.  Reynolds,  4b  Micb. 
162,  12  N.  W.  24,  Mr.  Justice  Cooley,  again 
speaking  for  the  court,  said:    "In  the  certifi- 
cate to  the  assessment  roll  for  1874,  not  only 
was  the  word  'true'  omitted  before  the  words 
'cash  value,'  but  the  words  'or  auction'  were 
omitted    between   the    words    forced'   and 
'sate.'    We  doubt  if  we  can  hold  these  omis- 
sions to  be  merely  clerical  and  presumptive- 
ly  accidental.     The  certificate   is  no  mere 
matter  of  form.    It  has  been  prescribed  by 
the  legislature  on  reasons  supposed  to  be 
imperative,  and  for  the  purpose  of  correct- 
ing a  notorious  and  very  serious  abuse.    The 
statutory  requirement  has  always  been  that 
the  supervisor  should  assess  property  at  its 
cash  value,  and  that  he  should  certify  the 
fact;   but,  in  their  anxiety  to  make  the  as- 
sessment  low,   it   has   been   customary   for 
these  ofiScers  to  assess  at  a  fraction  of  the 
cash  value  only,  while  they  excused  them- 
selves  to   their  consciences   by  some   such 
sophistry  as  that.  If  the  property  were  put 
up  at  a  forced  or  auction  sale,  it  would  bring 
no  more  than  they  had  assessed  it  at     The 
legislature    undertook   to    render   this    sub- 
terfuge impossible  by  requiring  the  super- 
\-isor  to  certify  that  be  had  assessed  the 
property  at  the  true  cash  value,  and  not  at 
what  it  would  sell  for  at  forced  or  auction 
snle;    and,  as  the  legislature  has  deemed 
these  words  necessary  to  prevent  evasions, 
we  are  not  at  liberty  to  dispense  with  them. 
A  forced  sale  Is  not  necessarily  an  auction 
sale;    an  auction  sale  Is  not  necessarily  a 
forced  sale.    And  it  is  not  admissible,  there- 
fore, to  say  that  one  of  the  two  terms  an- 
swers the  requirement  for  both;  but,  even  if 
they  were  synonymous,  tbo  omission  of  one, 
la  the  light  of  the  history  of  the  statute,  has 
too  much  the  appearance  of  an  intentional 
departure  from  tlie  required  form,  as  if  the 
certificate  of  cash   value  was  made  with 
mental  reservation.     The   defect  is  fatal." 
Here,  again,  it  will  be  observed  that  sub- 
stantial averments  were  lacking,  by  reason 
of  the  omisslcm  of  the  word  "true"  and  the 
words  "auction  sale."    The  law  required  the 
certificate  to  show  not  only  that  the  value 
fixed  was  not  the  price  that  the  property 
would  bring  at  a  forced  sale,  but  It  also  ex- 
cluded the  price  It  might  bring  at  an  auc- 
tion  sale,   which  Mr.  Justice  Cooley  very 


pertinently  said  was  not  necessarily  a  forced 
sale.  The  law  excluded  two  tests  of  value, 
while  the  certificate  excluded  but  one.  Sin- 
clair v.  Learned,  51  Mich.  343.  16  N.  W.  C72, 
Daniels  v.  Watertown,  55  Mich.  377,  21  N. 
W.  350,  and  Westbrook  v.  Miller,  04  Mich. 
132,  30  N.  W.  916,  are  on  all  fours  with  Slls- 
bee  y.  Stockle.  In  Paldl  v.  Paldi,  84  Mich. 
334,  47  N.  W.  610,  the  words  used  were 
"fixed  or  auction  sale."  Instead  of  "forced 
or  auction  sale."  Mr.  Justice  Cahlll  very 
truly  said  that  the  court  could  not  say  that 
this  was  a  clerical  error,  or  that  it  was  In- 
tended by  the  supervisor  that  the  word 
"fixed"  should  have  the  same  meaning  as 
"forced."  He  cites  Fuller  v.  Hannahs,  44 
Mich.  578,  7  N.  W.  240,  saying  that  the  only 
words  omitted  In  that  case  were  the  words 
"as  aforesaid";  but  an  examination  of  the 
case  will  show  that  this  omission  was  tanta- 
moimt  to  the  omission  of  the  words  omitted 
in  the  case  of  Silsbee  v.  Stockle,  and  that 
It  carries  the  rule  no  further  than  does  that 
case.  It  is  noticeable  that  the  case  of  Paldi 
V.  Paldl  leaves  room  for  the  Inference  that. 
If  the  word  "fixed"  could  have  been  said  to 
mean  "forced,"  the  certificate  would  have 
been  valid.  It  Is  also  significant  that  Mr. 
Justice  Cooley,  in  the  two  opinions  quoted 
from,  has  taken  the  pains  to  show  that  the 
Words  used  were  not  synonymous  with  those 
prescribed,  and  that  the  variance  was  con- 
sistent with  a  mental  reservation  or  eva- 
sion by  the  ofilcer  of  the  spirit  as  well  as 
the  letter  of  the  act.  We  may  reasonably 
conclude  that,  had  the  word  "compulsory" 
been  used  instead  of  "fixed,"  Mr.  Justice 
Cahlll  would  have  hesitated  before  holding 
the  cei-tiflcate  insufliclent;  while,  had  the 
certificate  In  DIckison  ▼.  Reynolds  contained 
the  words  "at  forced  sale  or  public  vendue," 
it  Is  not  Improbable  that  the  court  would 
have  found  the  terms  used  synonymous  with 
those  prescribed.  Another  significant  fact 
In  connection  with  these  cases  Is  that  they 
appear  to  proceed  upon  the  theory  that  these 
variances  may  be  designed  as  shifts  or 
evasions,  to  enable  the  assessing  officer  to 
list  the  property  at  a  lower  valuation  than 
the  law  requires^  Mr.  Justice  Cooley,  In 
Silsbee  v.  Stockle,  alludes  to  the  "notorious 
practice  of  •  •  •  making  assessments  at 
a  fraction  of  the  cost  value,"  and  says  that 
the  purpose  of  the  amendment  was  to  cure 
the  evil.  He  discusses  the  subject  In  much 
the  same  strain  In  DIckison  v.  Reynolds. 

We  therefore  conclude  that  If  the  certifi- 
cate In  this  case  Is  not  open  to  this  criticism, 
and  if  the  term  actually  used  is  so  broad  as 
to  necessarily  Include  the  words  prescribed 
by  statute,  we  may  properly  distinguish  it 
from  those  cases,  and  hold  the  certificate 
valid.  The  words  required  by  the  charter 
are  "forced  auction  sale";  the  words  used 
were  "forced  sale."  The  form  prescribed 
does  not  Include  all  auction  sales,  but  only 
forced  auction  sales,  and  they  are  necessa- 
rily Included  in  the  term  "forced  sales,"  and 
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the  object  of  tbe  law  1b  fully  met  by  the  use 
of  the  broader  term  "forced  sales."  We 
think,  therefore,  that  the  court  erred  In  hold- 
ing this  certificate  invalid.  The  Judgment 
must  therefore  be  reversed,  and  a  new  trial 
directed. 


LONG,  J.,  did  not  Bit 
concurred. 


The  other  JuBticea 


GRADY  T.  WARRKLL. 
(Supreme  Court  of  Michigan.     May  21,  1885.) 
Lbask  bt  Exbcutor — Validitt. 
Under  2  How.  St.  §  5875,  allowing  an  ex- 
ecutor to  take  possession  of  the  real  and  personal 
property  of  his  testator,  and  to  lease  the  same 
"from  year  to  year,"  and  proTiding  that  tbe  pro- 
bate court  shall  deliver  the  real  estate  to  the  heirs 
or  devisees  on  their  showing  that  the  prrsonalty 
is  sufficient  to  pay  debts,  a  lease  for  two  years,  by 
an  executor,  of  the  real  estate  of  his  decedent, 
which  he  has  taken  possession  of  and  retained 
without   objection   from  the  heirs  or  devisees, 
though  void  as  a  lease  for  two  years,  is  valid  as  a 
lease  from  year  to  year. 

Error  to  circuit  court,  Kent  county;  Wil- 
liam E.  Grove,  Judge. 

Summary  proceedings  by  Anna  A.  Grady 
against  Frank  T.  Warrell,  Impleaded  with 
Herman  Parish,  for  possession  of  land  held 
under  a  lease.  From  a  Judgment  for  de- 
fendant, plaintiff  brings  err<Mr.    Affirmed. 

Hatch  &  WilBon,  for  appellant  Dunham 
&  Preston,  for  app^lee. 

HOOKER,  J.  Plaintiff  appeals  from  a 
Judgment  against  her  in  summary  proceed- 
ings to  recover  possession  of  the  west  32 
feet  of  lot  8,  Campan'B  plat  in  the  city  of 
Grand  Rapids.  Upon  lot  8  was  an  hotel 
and  bam,  the  premises  being  known  as  the 
"Michigan  House."  Jacob  Nagle,  plaintiff's 
ancestor,  was  the  owner  in  fee,  aud  he  made 
a  lease  of  the  prentlses  for  the  term  of  three 
years  from  May  1,  1887,  to  Ira  C.  Hatch. 
On  July  5,  1888,  he  extended  the  lease  for 
two  years  more.  In  1889  the  bam  burned, 
and  a  new  lease  was  made  by  the  same 
parties  dated  November  1,  1889,  for  two  and 
a  half  years  from  September,  1889,  rent  pay- 
able quarterly.  Hatch  never  occupied,  but 
assigned  to  the  defendant  who  remained  In 
possession  and  paid  the  rent  Jacob  Nagle 
died  March  6,  1891,  and  on  February  4,  1882, 
his  executors  attempted  to  lease  to  Warrell 
the  premises  for  two  years,  the  term  to  com- 
mence upon  May  1,  1882,  rent  being  payable 
monthly.  This  lease  was  In  writing.  On 
February  9,  1893,  the  lands  of  tbe  deceased 
were  partitioned  among  bis  heirs,  and  the 
west  32  feet  of  lot  8  was  set  off  to  the 
plaintiff.  On  March  11.  1893,  the  plaintiff 
gave  defendant  notice  to  quit  and  these  pro- 
ceedings were  commenced  on  May  22,  1893. 
The  '■efendant  claims  that  he  was  entitled 
to  a  notice  of  a  year,  under  3  How.  St  t 
5774.  This  Is  upon  the  theory  that  tbe  lease 
for  two  years,  though  not  authorized  by  tbe 


statute  (2  How.  St  i  5875),  was  a  ralld 
lease  from  year  to  year.  Oa  the  other  hand, 
the  plaintiff  contends  that  the  lease  was 
void,  for  tbe  reason  that  there  was  no  neces- 
sity for  tbe  executors  to  take  possession  of 
the  real  estate,  inasmuch  as  there  was  more 
than  sufficient  personal  property  to  pay  tbe 
debts.  The  case  of  Rough  v.  Womer  (Mich.) 
43  N.  W.  573,  is  cited  in  support  of  this 
claim.  He  asserts,  further,  that  if  it  should 
be  held  that  the  executors  might  make  a 
valid  lease,  it  could  be  for  one  year  only,  and 
would  terminate  at  the  end  of  the  year  with- 
out notice,  though  in  terms  a  lease  for  two 
years.  The  authority  under  which  execu- 
tors may  lease  is  derived  from  the  stattite 
(section  5875),  which  reads  as  follows:  "The 
executor  or  administrator  shall  have  a  right 
to  the  possession  of  all  the  real  as  well 
as  personal  estate  of  the  deceased,  and  may 
lease  the  same  from  year  to  year,  and  can- 
cel or  modify  any  existing  lease  or  leases  giv- 
en by  the  deceased  in  the  same  manner  that 
the  deceased  might  have  done  in  his  lifetime, 
and  may  receive  the  rents,  issues,  and  prof- 
its of  the  real  estate  until  the  estate  shall 
have  been  settled,  or  until  delivered  over  by 
order  of  the  probate  court  to  the  heirs  or 
devisees;  and  shall  keep  in  good  tenantable 
repair  all  houses,  buildings,  and  fences  there- 
on, which  are  under  his  control:  provided. 
that,  whenever,  on  application  of  the  heirs, 
or  devisees,  or  any  of  them.  It  shall  be  made 
to  appear  to  the  said  probate  court  that  there 
are  no  debts  or  liabilities  outstanding  and 
unpaid  against  said  estate,  or  that  tbe  per- 
sonal estate  of  said  deceased  is  amply  suffi- 
cient for  the  payment  of  all  claims  or  lia- 
bilities outstanding  or  allowed  against  tbe 
said  estate,  the  said  probate  court  shall 
thereupon,  by  order,  deliver  over  the  said 
real  estate  of  said  deceased  to  the  hrirs  or 
devisees  of  said  estate,  although  the  said  es- 
tate shall  not  then  have  been  finally  settled, 
and  thereupon  the  right  of  the  said  execntor 
or  administrator  to  the  possession  of  the  real 
estate  of  said  deceased,  and  to  receive  the 
rents,  issues  and  profits  thereof  shall  cease: 
provided  further,  that  the  provisions  of  this 
act  shall  not  be  construed  to  Interfere  with 
the  possession  of  the  homestead." 

This  section  gives  the  execntor  the  right 
to  lease,  subject  to  tbe  proviso  which  per- 
mits the  heirs  or  devisees  to  move  the  pro- 
bate court  for  an  order  to  the  execntor  to  de- 
liver over  the  premises,  where  it  appears 
that  the  personal  estate  is  ample  to  pay  tlie 
debts  and  liabilities  of  the  estate.  The  case- 
of  Hough  V.  Wonier,  relied  upon  by  coonsel 
for  the  plaintiff,  is  not  at  variance  with  this. 
In  that  case  the  testator's  son,  to  whom  the 
wheat  in  question  and  tbe  farm  on  which  it 
grew  were  specifically  devised,  brought  tro- 
ver for  the  wheat  taken  from  bis  possession 
by  the  executor.  It  appeared  that  the  per- 
sonal estate  was  ample  to  pay  all  claims  and 
liabilities,  and  the  court  said  that  it  was  not 
only  unnecessary  for  the  executor  to  take 
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the  wheat,  but  that  It  was  Inexcusably  ar- 
bitrary and  unjust;  that  the  plaiuiAS  was  in 
lawful  possession  of  the  laud  at  the  time; 
and  that  the  acts  of  the  executor  were  will- 
ful and  malicious.  It  was  said  further  that, 
the  plaintiff  being  In  possession,  there  was 
no  occasion  (or  him  to  apply  to  the  probate 
court  under  the  statute.  But  the  case  here 
arises,  not  between  the  heir  and  the  execu- 
tor, bnt  between  the  heir  and  one  who  has 
taken  a  leaae  under  the  statute,  under 
which  he  was  allowed  to  take  and  keep 
possession.  It  would  not  do  to  hold  that 
such  lease  is  invalid,  for  a  lessee  under 
this  statute  cannot  be  required  to  ascer- 
tain, at  his  peril,  whether  an  estate  is  sol- 
vent, before  contracting,  where  the  execu- 
tor is  In  apparent  control  of  the  land,  and 
able  to  give  possession.  The  case,  therefore, 
resolves  itself  into  the  question  whether  the 
two-years  lease  created  a  tenancy  from  year 
to  year,  or  was  merely  a  lease  for  one  year. 
By  accepting  this  lease,  and  paying  rent  un- 
der it,  the  defendant  precluded  himself  from 
claiming  to  be  holding  over  under  the  lease 
from  the  testator,  and  whatever  rights  he 
baa  depend  upon  the  nature  of  his  tenure 
under  the  lease  from  the  executor.  If  that 
Instrument  was  a  valid  lease  for  one  year 
and  no  more,  the  notice  of  March  11th  was 
sufficient  to  terminate  it,  if  notice  was  neces- 
sary. If,  however,  this  lease  created  a  ten- 
ancy from  year  to  year,  the  defendant  was 
entitled  to  a  notice  of  a  year,  under  the 
statute.  8  How.  St  i  5774;  Huntington  v 
Parichnrst,  87  Mich.  38.  49  N.  W.  007;  Gan- 
son  T.  Baldwin,  93  Mich.  217,  53  N.  W  171. 
The  authority  of  the  statute  only  enables  the 
executor  to  lease  at  all.  The  language  of 
the  statute  Is  that  be  may  lease  "from  year 
to  year."  Evidently  the  design  of  the  stat- 
ate  was  to  permit  temporary  letting,  and 
there  Is  force  In  the  contention  that  it  should 
not  be  so  construed  as  to  permit  an  executor 
to  make  a  lease  for  two  years,  which  It  la 
said  he  practically  does  when  he  makes  a 
lease  from  year  to  year.  But  this  is  not  nec- 
essarily true,  for,  under  the  statute  (3  How. 
St  f  5774),  a  tenancy  from  year  to  year  may 
be  terminated  In  one  year  by  giving  a  notice 
at  any  time.  There  are  reasons  for  think- 
ing that  the  legislature  may  have  intended  to 
allow  executors  to  give  technical  leases  from 
year  to  year.  It  is  well  known  that  farming 
lands  are  almost  invariably  leased  in  the 
spring.  Such  a  lease  for  a  single  year  does 
not  pomlt  the  raising  of  a  crop  of  wheat, 
'Which  is  the  g^eat  staple  crop  of  the  state, 
and  without  the  privilege  of  raising  which 
the  rental  value  of  farming  lands  would  be 
lessened.  Tb«  heir,  when  he  comes  Into  pos- 
session,  may  terminate  the  lease  In  a  year, 
and  meantime  he  receives  the  rents.  Both 
are  protected, — the  heir  by  the  statute,  which 
gives  him  the  rent,  and  the  tenant  by  the 
same  statute,  which  enables  him  to  sow  fall 
crops  with  an  assurance  that  he  may  reap. 
We  therefore  conclude  that  we  should  coo- 


strue  this  statute  according  to  the  well-un- 
derstood meaning  of  the  tei-m  "from  year  to 
year"  (see  1  How.  St  t  2,  subd.  1),  and  not 
limit  the  right  to  a  lease  for  one  year,  and 
that,  therefore,  the  void  lease  for  two  years 
created  a  tenancy  from  year  to  year,  as  in 
ordinary  cases.  The  Judgment  of  the  cii^ 
cult  court  will  be  affirmed.  The  other  Jns- 
tlces  concurred. 


SABMIENTO  et  aL  v.  DAVIS  BOAT  &  OAR 

CO.  et  al. 

(Supreme  Court  of  Michigan.     May  21,  1895.) 

ApPBiUr— Bond  or  Cortoiultioji— Bbaj. 

1.  Pub.  Acta  1893,  No.  162,  providing  tiiat 
corporations  "may  have  a  common  seal,"  doea  not 
require  a  corporate  seal;  and  an  appeal  bond  ex- 
ecuted by  a  corporation,  with  the  usual  scroll,  is 
sufficient. 

2.  Uue  who  has  the  general  management  of 
the  affairs  of  a  corporation  is  authorized  to  ex- 
ecute an  appeal  bond  for  It 

Appeal  from  circuit  court  Wayne  county. 

Action  by  Frank  J.  Sarmlento  and  another 
against  the  Davis  Boat  &  Oar  Company  and 
another.  From  a  Judgment  for  plaintiff s, 
plalatifCs  and  defendants  appealed.  Plaintiffs 
move  for  a  dismissal  of  the  appeal.     Denied. 

Alfred  Russell  and  B.  A  Gott,  for  the  mo- 
tion.    Edward  E.  Kane,  opposed. 

GRANT,  J.  This  suit  was  brought  under 
the  water-craft  law  of  this  state.  The  ves- 
sel which  had  been  attached  was  released  up- 
cu  the  filing  of  a  bond,  signed  "The  Davis 
Boat  &  Oar  Company,  by  Edgar  A.  Davis, 
President"  Judgment  went  against  the  boat 
company  and  Mr.  Davis,  the  surety  on  the 
bond.  Both  plaintifts  and  defendants  appeal- 
ed to  this  court  The  appeal  bond  was  signed 
by  the  Davis  Boat  &  Oar  Company  in  the 
same  manner  as  was  the  bond  upon  which  the 
Judgment  is  based.  No  objection  was  taken 
to  the  form  of  that  bond;  and  the  authwity  of 
Mr.  Davis,  its  president,  to  execute  It  was  not 
questioned.  Complainants  now  more  to  dis- 
miss the  appeal  In  this  case  for  the  reason 
that  the  company  has  filed  no  snch  bond  on 
appeal  as  is  required  by  law,  "there  being  no 
evidence  in  writing  that  the  Davis  Boat  &  Oar 
Co.,  a  corporation,  has  authorized  Edgar  A. 
Davis  to  execute  the  bond  filed,  or  affix  a 
seal."  The  sole  objection  is  that  no  corporate 
seal  was  attached  to  the  bond.  In  reply  to 
this  motion,  Mr.  Davis  has  filed  an  affidavit, 
showing  that  his  authority  was  so  extensive 
as  to  authorize  the  signing  of  the  Ixind.  The 
usual  scroll  as  a  seal  was  affixed  to  the  bond. 
Mr.  Davis  is  shown  to  be  the  general  manager 
and  to  have  entire  control  of  all  the  business 
of  the  corporation.  He  Is  therefore  presumed 
to  have  authority  to  execute  the  bond.  The 
only  statute  dted  by  counsel  for  the  complain- 
ants upon  which  tbey  rely  to  show  the  re- 
quirement of  the  use  of  the  corporate  seal  Is 
Act  No.  1S2.  Pub.  Acts  1898,  which  reads  as 
follows:    "Any  corporation,  Joint  stock  com> 
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pany,  or  partnership  assodatlon,  limited,  may 
have  a  common  seal  which  it  may  alter  at 
pleasure,  and  that  such  seal  affixed  to  any  In- 
strument purporting  to  be  executed  by  any 
such  corporation,  joint  stock  company  or  part- 
nershfp  association,  limited,  foreign  or  domes- 
tic, shall  be  prima  fade  proof  of  the  due  adop- 
tion of  said  seal,  and  that  it  was  affixed  to 
said  instrument  by  due  authority,  and  that 
said  instrument  was  In  fact  lawfully  execut- 
ed by  such  corporation,  joint  stock  company 
or  partnership  association,  limited."  This  act 
does  not  require  the  corporate  seal,  but  only 
makes  it  prima  facie  proof  of  due  authority 
whenever  it  is  attached.  It  would  be  im- 
practicable to  require  every  railroad  or  vessel 
corporation,  doing  business  in  many  counties 
of  the  state,  where  It  has  litigation,  and  also 
in  other  states,  to  use  its  corporate  seal  in 
every  such  case.  The  complainants  rested 
content  with  a  bond  to  release  the  vessel  exe- 
cuted In  the  same  way.  The  chief  executive 
officer  of  a  corporation  has  general  authority 
to  appear,  to  employ  counsel,  and  to  answer 
any  suits  brought  against  it  Mr.  Davis,  hav- 
ing general  authority  to  manage  all  the  afTairs 
of  the  corporation,  will  be  held  authorized  to 
execute  a  bond  for  appeal  from  one  court  to 
another.  Insurance  Co.  v.  Oakley,  9  Paige, 
500;  Bank  v.  Benton,  2  Mete.  (Ky.)  244;  Oak- 
ley y.  Benevolent  Soc,  2  Hilt.  48S.  See,  also, 
Preston  Nat.  Bank  v.  George  T.  Smith  Mid- 
dlings Purifier  Co.,  84  Mich.  381,  47  N.  W. 
502,  and  authorities  there  cited.  The  motion 
lb  denied,  with  costs.  The  other  justices  con- 
cnrted. 


SIMON  et  al.  v.  DETROIT,  G.  H.  &  M.  RY. 
CO. 

(Supreme  Court  of  Michigan.    May  21,  1895.) 

Error  to  circuit  court,  Shiawassee  county; 
Cliarles  H.  Wisner,  Judge. 

Replevin  by  Sigmund  Simon  and  another 
against  the  Detroit,  Grand  Haven  &  Milwaukee 
Railway  Company.  From  a  judgment  for  de- 
fendant, plaintiffs  bring  error.     Affirmed. 

Watson  &  Chapman,  for  appellants.  Lyon  & 
Dooling,  for  appellee. 

PER  CURIAM.  This  case  Is  ruled  bv  Simon 
T  Leland,  63  N.  W.  76.  The  Judgment  U  af- 
firmed. 


SIMON  et  al.  v.  LELAND,  Sheriff. 
(Supreme  (3ourt  of  Michigan.     May  21,  1895.) 

Error  to  circait  court,  Clinton  county;  Sher- 
mcn  B.  Daboll,  Circuit  Judge. 

Replevin  by  Sipmund  Simon  and  another 
against  William  Leland.  From  a  judgment  for 
defendant,  plaintiffs  bring  error.     Afiirmed. 

Watson  &  Chapman,  for  aH)elIants.  Lyon  & 
Dcoling,  for  appellee. 

LONG,  J.  This  case  is  ruled  by  the  case  of 
Simon  v.  Leland  (decided  at  the  present  term)  03 
N.  W.  76,  and  must  be  affirmed. 

GRANT,  J.,  did  not  sit  The  other  justices 
ccccurred. 


STATE  ex  lel.  VAN  HORN  v.  BRIGGS,  SUte 

Auditor. 

(Supreme  Court  of  North  Dakota.     May  20, 

1895.) 

TbVSTBIS  op  FbNITENTIART — COMPBKBATION. 

Section  4,  c.  93,  Laws  1880,  construed. 
Held,  that  a  member  of  the  l>oaTd  of  trustees  of 
the  penitentiary  of  North  Dakota  is  entitled  to  re- 
ceive a  per  diem  of  three  dollars  per  day  for  eadi 
day  actually  spent  in  "attendance"  upon  the  ses- 
sions of  the  board,  including  the  time  necessarily 
and  actually  spent  in  traveling  by  the  usual  and 
direct  route  from  the  place  of  his  residence  to 
and  from  the  place  where  the  session  of  the  board 
is  held. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Burleigh  coun- 
ty; W.  H.  Winchester,  Judge. 

Application  by  the  state  of  North  Dakota, 
on  the  relation  of  Arthur  Van  Horn,  against 
Frank  A.  Briggs,  auditor  of  the  state.  Writ 
granted,  and' defendant  appeals.    Affirmed. 

John  F.  Ciowan,  Atty.  Gen.,  for  appellant 
N.  F.  Boucher  and  F.  H.  Register,  for  re- 
spondent 

WALLIN,  O.  J.  The  relator  by  this  pro- 
ceeding is  seeking  to  compel  the  defendant 
as  auditor  of  the  state,  to  issue  a  warrant 
upon  the  state  treasurer  in  payment  of  a 
claim  originally  filed  by  the  relator  with  the 
defendant's  predecessor  in  office,  one  A.  W. 
Porter,  who  disallowed  the  claim.  The  de- 
fendant having  likewise  disallowed  the 
claim,  mandamus  was  resorted  to  In  the 
court  below,  and  resulted  in  a  judgment 
directing  the  defendant  to  draw  a  warrant 
on  the  treasurer  as  demanded  by  the  relator. 
The  defendant  appeals  to  this  court  from 
said  judgment  There  is  no  controversy  coo- 
cei-ning  the  facts,  and,  so  far  as  they  are 
necessary  to  present  the  question  of  law  to 
be  decided,  they  may  be  coadensed  as  fol- 
lows: The  relator,  on  the  2d  day  of  March, 
1894,  and  long  prior  and  subsequent  thereto, 
was  a  trustee  and  member  of  the  board  of 
trustees  of  the  North  Dakota  penitentiary, 
located  at  Bismarck;  and  at  that  time  the 
relator  resided  at  Hillsboiv,  in  the  county 
of  Ti-aill,  in  said  state.  That  on  said  day  a 
regular  session  of  said  board  of  trustees  was 
held  at  Bismarck,  aforesaid,  and  the  relator, 
as  in  duty  bound,  attended  said  session. 
and  took  part  in  its  proceedings.  The  relat- 
or, in  attending  said  session  of  the  boartl  of 
trustees,  traveled  by  the  most  usual  and 
direct  route  by  rail  from  his  said  residence, 
at  Hillsboro,  to  Bismarck,  and  returned  to 
HlUsboro  by  the  same  route.  The  time  net- 
essarlly  and  actually  consumed  by  the  relat- 
or in  traveling  to  and  from  said  UiUslK>ro 
to  Bismai-ck,  including  one  day  at  Bismarck, 
during  which  the  board  was  in  actual  ses- 
sion, was  three  days'  time.  The  relator.  In 
due  form,  presented  his  claim  to  said  au- 
ditor. Porter,  and  to  the  defendant,  the  pres- 
ent auditor,  for  his  per  diem  for  said  at- 
tendance at  the  rate  of  three  dollars  per  day 
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for  three  days'  time,  and  for  the  aggregate 
per  diem  of  nine  dollars.  That  said  Porter 
and  said  Briggs,  as  such  state  auditors,  have 
refused  and  still  refuse  to  audit  and  allow 
said  claim  for  a  per  diem  in  full,  and  no 
warrant  therefor  has  ever  been  issued  for 
said  claim. 

The  question  arises  on  this  state  of  facts 
— and  it  is  the  only  question  discussed  by 
counsel  or  considered  In  this  court— whether 
the  relator,  as  such  trustee,  is  entitled  to  a 
per  diem  compensation  for  each  day's  time 
si>ent  by  him  in  and  about  his  attendance  at 
such  session,  including  the  necessary  time 
actually  consumed  in  traveling  to  and  from 
Bismarck,  as  well  as  for  the  day  upon  which 
the  board  was  in  actual  session  at  Bismarck. 
The  compensation  of  trustees  of  the  public 
Institutions  of  the  late  territory  and  of  the 
state  is  fixed  by  chapter  83  of  the  Laws  of 
18S9,  and  particularly  by  section  4  of  said 
chapter,  the  first  sentence  of  which  reads: 
"The  said  trustees  shall  be  entitled  to  re- 
ceive the  sum  of  three  ($3)  dollars  per  aay 
for  each  day  employed  in  attendance  upon 
said  sessions,  and  all  traveling  expenses 
necessarily  incurred  therein."  The  meaning 
of  the  statute  is  not  entirely  clear,  but  we 
are  Inclined  to  Interpret  it  liberally,  and  In 
such  a  way  as  will  avoid  unjust  result  if 
a  narrow  and  literal  meaning  is  given  to  the 
word  "attendance,"  it  will  follow  that  no 
member  can  receive  anything  at  all  for  his 
traveling  expenses,  because  therecan  be  none 
while  a  member  is  In  attendance  at  a  ses- 
sion. During  a  session  the  member  who  is 
present  cannot  be  traveling  nor  incurring 
expense  in  travel  But  if  the  term  "at- 
tendance" receives  a  more  liberal  construc- 
tion when  used  in  connection  with  travel- 
ing expenses,  and  -is  construed  to  mean  the 
whole  period  during  which  the  member  Is 
traveling  to  and  from  his  place  of  residence 
to  the  place  of  the  session,  as  well  as  while 
at  the  place  of  session,  we  can  see  no  reason 
why  the  same  word  should  not  have  the 
same  significance  when  used  in  connection 
with  the  per  diem  allowed  for  compensation. 
The  phrase  "necessarily  incurred  therein" 
refers  back  to  the  word  "attendance,"  and 
throws  light  upon  the  sense  in  which  that 
word  is  used.  A  local  member  of  the  board 
who  resides  at  Bismarck  receives  a  per  diem 
for  all  the  time  in  which  he  is  engaged  in 
the  service  of  the  state  as  a  member  of  the 
]>oard;  and  we  cannot,  in  the  absence  of  an 
express  provision  requiring  it.  Impute  to  the 
legislature  a  purpose  to  unjustly  discrim- 
inate between  a  local  member  and  one  resid- 
ing at  a  distance,  who  is,  in  equal  justice, 
«>ntitled  also  to  pay  for  all  the  time  which  be 
<lcvotes  to  the  service  of  the  state  as  a  mem- 
ber of  such  board.  The  member  residing 
at  a  distance  from  the  place  of  meeting  is 
not  engaged  in  his  own  private  business 
while  traveling  to  and  from  the  place  of 
meeting,  but  is  then  employed  In  and  about 
the  matter  of  his  "attendance"  upon  a  ses- 


sion. The  legislative  purpose  is  clearly  man- 
ifested that  the  office  of  a  trustee  shall  not 
be  a  purely  honorary  o^ce.  The  intention 
to  compensate  for  their  services  by  a  per 
diem  is  clearly  expressed  in  the  statute; 
and  we  are  unable  to  see,  either  In  the  lan- 
guage employed  by  the  legislature  or  io 
reason,  why  members  should  not  be  com- 
pensated for  all  the  time  necessarily  and 
actually  employed  in  the  service  of  the  state 
as  members  of  such  board.  Our  views  are 
strengthened  by  the  consideration  that  no 
mileage  Is  given  to  members  of  the  board, 
which  is  often  done  as  a  compensation  for 
time  spent  In  traveling  In  the  public  service, 
as  well  as  for  disbursements  therein.  Our 
conclusion  is  that  the  Judgment  awaramg 
the  writ  was  properly  entered  in  the  court 
below,  and  the  same  will  be  therefore  af- 
firmed.   All  the  Judges  concurring. 


PATCH  et  aL  v.  NORTHERN  PAO.  R.  OO. 
(Supreme  Court  of  North  Dakota.     May  18, 
1885.) 
AppsAL— Order  Qbaktiko  New  Tbiil. 
The  decision  of  the  trial  judge  in  granting 
a  new  trial  on  the  ground  of  newly-discovered  evi- 
dence will  seldom  be  disturbed  on  appeal.     In 
tills  case  tiie  order  la  affirmed. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Eddy  county; 
Roderick  Rose,  Judge. 

Action  by  Cynthia  N.  Patch  and  others- 
against  the  Northern  Pacific  Railroad  Com- 
I>any.  Verdict  for  plaintiffs.  From  an  or- 
der granting  a  new  trial,  they  appeaL  Af- 
firmed. 

S.  L.  Glaspell  and  J.  F.  Keime,  for  appel- 
lants.    Ball  &  Watson,  for  respondent 

CORLISS,  3.  The  appeal  Is  from  an  order 
granting  a  new  trial  on  the  ground,  among 
others,  of  newly-discovered  evidence.  It  Is 
seldom  that  an  appellate  court  will  disturb 
the  decision  of  the  trial  conrt  in  such  a 
case.  The  reasons  for  the  rule  have  been 
often  stated,  and  need  not  be  here  repeated. 
The  moving  party  in  this  action,  the  de- 
fendant, brought  the  case  he  presented  to- 
the  trial  court  on  the  motion  fully  within 
the  rules  regulating  such  motions.  In  fact, 
there  is  no  claim  made  by  the  plaintiff  that 
defendant  failed  to  comply  with  all  the  rules 
governing  such  motions,  except  as  to  the 
character  and  force  of  the  alleged  newly-dis- 
covered evidence.  We  have  carefully  exam- 
ined the  record,  and,  while  we  have  doubts 
whether  this  new  evidence  will  lead  to  a 
different  verdict  on  a  new  trial,  yet  on  this 
question  we  are  bound  by  the  Judgment  of 
the  trial  judge,  who  enjoyed  advantages  for 
arriving  at  a  correct  conclusion  on  this  point 
superior  to  those  within  our  reach.  The  or- 
der of  the  district  court  is  affirmed.  All  con- 
cur. 
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LINN  T.  JA<3KSON. 
(BQ|n>eme  Oourt  o€  North  Dnkota.     May  14, 

1895.) 
AonoK  BT  Shbbiff— Conversion  bt  Dbpott — 
Plbadino. 
The  complaint  stated,  in  effect,  that  the 
defendant  was  deputy  sheriff  of  Stede  connty, 
and  that  a  writ  of  attachment  issued  out  of  the 
district  court  for  said  county  in  a  certain  action, 
and  was  delivered  to  tie  defendant  for  service; 
and  that  the  defendant,  under  and  by  virtue  of 
said  writ,  levied  upon  certain  personal  property. 
IJM,  tiiat  these  avprmeuts,  nothing  to  the  con- 
trary appearing  in  the  complaint,  sufficiently  al- 
lege tliat  the  conrt  issuing  the  writ  had  jurisdic- 
tion of  the  subject  of  the  action,  that  the  writ 
was  regular  upon  its  face,  and  that  the  levy  was 
mnde  within  the  limits  or  Steele  county.     Order 
overruling  a  demurrer  to  the  complaint  affirmed. 
(Syllatnis  by  ihe  Court) 

Appeal  from  district  court,  Steele  county; 
WUliam  B.  McConnell,  Judga. 

Action  by  Samuel  L.  Linn  against  Charles 
R.  Jackson.  From  an  order  overruling  a  de- 
muiTer  to  the  complaint,  defendant  appeals. 
Affirmed. 

McMabon  Bros.  (M.  A.  HUdreth,  of  counsel), 
for  appellant  C.  J.  Paul  (B.  W.  Camp,  of 
counsel),  for  re^xmdent. 

WALUN,  C.  J.  This  action  Is  brought  to 
recover  damages.  The  complaint  alleges.  Id 
substance,  that  at  all  times  mentioned  in  the 
complaint  the  plaintiff  was  the  duly-elected 
and  acting  sheriff  in  and  for  the  county  of 
Steele,  In  this  state,  and  that  the  defendant 
wap  the  duly-appointed  and  acting  deputy  of 
the  plalntiir.  That  on  the  12th  day  of  April, 
1890,  the  defendant  qualified  as  such  deputy 
sheriff  by  takhig  the  usual  o£Bcial  oath,  and 
giving  the  piaintiff  a  bond,  the  condition  of 
wbicli  was  as  follows:  "The  condition  of 
the  obligation  is  such  that  whereas,  the  said 
Charles  R.  Jackson  has  been  appointed  to  the 
office  of  deputy  sheriff  within  and  for  the 
said  county  of  Steele,  now,  tlterefore,  tf  the 
said  Charles  R.  Jackson  shall  faittifully  and 
impartially  discharge  the  duties  of  his  said 
office  of  deputy  sheriff,  and  render  a  true  ac- 
count of  all  moneys,  credits,  accounts,  and 
property  of  ail  kinds  that  shall  come  into  his 
hands  as  such  officer,  And  pay  over  and  de- 
liver the  8am«  according  to  law,  then  the 
above  obligation  to  be  void;  otherwise  to  re- 
main in  full  force  and  virtue."  The  com- 
plaint further  charges:  "That  on  or  about 
the  1st  day  of  November,  1890,  under  and  by 
virtue  of  a  writ  of  attachment  isBued  out  of 
said  court,  and  placed  in  the  bands  of  said 
defendant  for  service,  in  an  action  tlien  pend- 
ing therein,  wherein  one  George  F.  Porter 
was  plaintiff,  and  ooe  BMrnn  M.  Hervey  was 
defendant,  said  defendant  herein,  as  such 
deputy  sheriff,  attached  and  levied  upon  and 
took  into  bis  possessiOB  the  sum  of  fo«r  hsn- 
dred  and  thirty-nine  dollars  and  sixty  cents, 
the  property  of  said  Barrtm  M.  Hervey.  That 
OB  Seiptembtf  21,  li^l,  said  oo«t,  by  its  or- 
der, vacated  and  discharged  said  attachment. 


and  commanded  that  any  and  all  proceeds  ot 
sales  and  moneys  levied  upon  and  collected 
by  the  sheriff  of  Steele  county,  under  and  by 
virtue  of  said  attachment,  and  all  property  of 
the  defendant  attached  thepeiu  by  said  sher- 
iff, be  paid  and  delivered  by  said  sheriff  tc 
the  defendant's  attorney,  aud  released  from 
said  attachment  That  the  following  is  a 
copy  of  said  order,  to  wit:  'State  of  North 
Xkakota,  County  of  Steele— ss.:  In  District 
Court,  Third  Judicial  District.  George  F.  Por- 
ter, Plaintiff,  V.  Barron  M.  Hervey,  Defend- 
ant. On  the  annexed  notice  of  motion,  and  the 
affidavits  of  Barron  M.  Hervey  and  Charles 
R.  JatikBon,  and  on  the  pleadings  and  pro- 
ceedings in  this  action,  and  after  bearing 
Messrs.  E.  J.  and  J.  P.  McMahon,  attorneys 
for  the  plaintiff,  and  C.  J.  Paul,  attorney  for 
the  defendant:  Ordered,  that  the  attachment 
Issued  in  this  action  on  the  Slst  day  of  Oc- 
tober, 1S90,  be,  and  the  same  is  hereby,  va- 
cated and  discharged.  And  it  is  further  or- 
dered that  any  and  all  proceeds  of  sales,  and 
moneys  levied  npoa  and  collected  by  the  sher- 
iff of  Steele  county  under  and  by  virtue  of 
said  attachment,  and  all  property  of  the  de- 
fendant attached  therein  by  said  sheriff,  be 
paid  and  delivered  by  said  sheriff  to  the  said 
defendant's  attorney,  and  released  from  said 
attachment  Dated  September  24,  1891. 
Wm.  B.  McConnell,  Judge.'  That  defendant 
has  at  all  times  failed,  neglected,  and  refus- 
ed, and  still  fails,  oeglects,  and  refuses,  to 
account  for  and  pay  over  to  plaintiff  any 
portion  of  said  sum  of  four  hundred  and 
Uitrty-uiQe  doiiara  and  sixty  cents  so  as  afore- 
said levied  upon  and  talsen  Into  his  possession 
as  such  'deputy  sheriff,  although  often  re- 
iiuested  by  plaintiff  so  to  do,  and  has  failed. 
neglected,  and  refused,  and  still  fails,  neg- 
lects, and  refuses,  to  jmy  the  said  sum  of 
money  bo  as  aforesaid  levied  upon  and  tak«n 
Into  his  possession,  or  any  part  thereof,  to  the 
aald  Barron  M.  Hervey,  or  his  attorney,  as 
required  by  the  said  order  of  said  court,  al- 
though often  requested  and  directed  by  plain- 
tiff so  to  do,  to  the  damage  of  plaintiff  in  the 
sum  of  four  hundred  and  thirty-nine  dollars 
and  sixty  cents,  and  Interest  thereon  at  seven 
per  cent  per  annum  from  and  after  the  1st 
day  of  November,  1800." 

The  only  question  presented  for  determlna- 
tloo  is  whether  the  complaint  states  facts 
Bufflcient  to  constitute  a  cause  of  action.  We 
are  clearly  of  the  opinion  that  this  question 
must  receive  an  affirmative  answer.  The 
defendant's  counsel  urged  against  the  snffl- 
eiency  of  the  complaint  only  that  ft  does  not 
allege  In  specific  terms  that  the  court  Issuing 
the  writ  of  atiachment  In  question  had  Juris- 
diction of  the  subject-matter;  nor  tliat  tlie 
writ  was  regular  on  its  face,  and  that  the 
complaint  "nowhere  spedflcally  alleges  that 
said  levy  was  made  In  Steele  county."  The 
position  Is  further  tak«i  by  defendant's  coun- 
sel (and  In  this  we  agree  witii  htm)  that  no 
fhcts  are  alleged  tending  to  show  a  nafofflty 
other  tins  (u  an  <rfBcial  capacity,  L  e.  niton 
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the  facts  as  stated  tbe  defendant  Is  liable 
only  on  the  theory  of  an  official  liability  as 
the  deputy  sheriff  of  Steele  county,  appointed 
by  the  plaintiff.  This  court  will  take  judi- 
cial notice  that  the  district  courts  of  this 
state  have  anthortty  to  issue  writs  of  attach- 
ment, and  hence  that  fact  need  not  be  aver- 
red In  any  pleading,  and  the  fact  that  the 
writ  In  question  was  Issued  by  the  district 
court  of  Steele  county  appears,  at  least  prima 
facie,  upon  the  face  of  the  complaint  The 
order  discharging  the  attachment  Is  set  out  In 
tbe  complaint  in  full,  and  shows  that  there 
was  an  action  pending  in  the  district  court 
for  Steele  county  In  which  George  P.  Porter 
was  plaintiff  and  Barron  M.  Hervey  was  de- 
fendant, which  is  the  title  of  the  action  In 
which  It  h  alleged  that  the  writ  issued  ont 
of  said  court  From  these  averments  of  fact 
it  sufficiently  appears  that  the  writ  issued  out 
of  the  district  court  for  Steele  county.  The 
complaint  alleges  that  the  defendant  "levied 
npon  and  toolc  into  bis  possession  the  sum  of 
four  hundred  and  thirty-nine  dollars  and  six- 
ty cents,  tbe  property  of  the  said  Barron  M. 
Hervey,"  and  that  such  levy  was  made  by 
the  defendant  "imder  and  by  virtue  of  a  writ 
of  attachment  Issued  out  of  said  court"  This 
language  imports  ex.  H  termini  that  a  valid 
writ  of  attachment  regular  on  its  face  was 
Issued  out  of  said  court.  Inasmuch  as  no  fact 
Is  set  out  in  the  complaint  tending  to  show 
that  the  writ  was  Invalid,  or  in  any  respect 
Irregular.  It  would  manifestly  be  super- 
fluous to  add  In  this  connection  that  eald 
writ  was  properly  sealed  and  attested,  and 
that  it  embraced  the  mandate  to  the  sheriff 
which  the  statute  requires.  All  of  tliese  fea- 
tures are  implied  in  the  statement  that  a  writ 
of  attachment  Issued  out  of  said  court  It 
Is  never  necessary  In  a  pleading  to  allege  any 
■fact  which  will  appear  by  necessary  Inference 
from  facts  set  out  In  the  same  pleading.  We 
think  it  sufficiently  appears  also  that  the  levy 
which  Is  stated  to  have  been  made  by  the  de- 
fendant, "under  and  by  virtue  of  said  writ 
of  rittachmeut,"  was  made  within  the  limits 
of  Steele  county.  True,  the  averment  is  not 
made  In  express  terms.  But  the  fact  that 
the  defendant  as  "deputy  sheriff"  attached 
said  money  under  said  writ  Is  alleged  In 
terms;  and  from  such  express  averments  the 
legal  Inference  follows  that  tbe  levy  was 
made  within  the  sheriff's  bailiwick,  which 
under  tba  law  was  tbe  county  of  Steele. 
There  Is  no  intimation  In  the  complaint  that 
the  defendant  made,  or  attempted  to  make, 
any  extraterritorial  levy  under  such  writ, 
and  the  averment  that  tbe  levy  was  made  in 
fact  necessarily  Imports  a  legal  levy,  and  ex- 
cludes the  notion  that  an  unlawful  seizure 
was  mode  under  color  of  tbe  writ  outside  the 
limits  of  Steele  county.  The  mandate  of  the 
writ  required  defendant  to  "attach  and  safe- 
ly keep  all  the  property  of  defendant  within 
his  county."  Comp  Laws,  |  4997.  Where 
tbe  allegation  is  that  there  was  a  levy  in  fact, 
there  is  a  necessary  inference  that  the  levy 
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was  lawful,  unless  some  other  fact  appeared 
tending  to  Impeach  the  lawfulness  of  tbe 
levy.  The  case  turns  entirely  upon  the  ele- 
mentary rules  of  pleading,  and  we  deem  it 
unnecessary  to  cite  authority  In  support  of 
the  views  we  have  expressed.  The  order 
overruling  the  demurrer  to  tbe  complaint  will 
be  affirmed.    All  concur. 


BRUNDAGE  v.  MELLON. 

(Supreme  Coort  of  North  Dakota.     May  21, 

1805.) 

Liabilities  or  Pabt.neb—Tbiai<— Exclusion  or 

EVIDE^'CB. 

1.  Every  partner  Is  liable  for  the  frauOiilcnt 
representatioin  of  every  other  partner  made  in 
the  sale  of  partnership  property  aa  a  means  of  ef- 
fecting such  sale. 

2.  Where  the  trial  court,  by  Its  mling  in  px- 
diuling  evidence,  plainly  asserts  that  tbe  plaintiff 
cannot,  as  a  matter  of  law,  recover  on  the  theory 
on  which  be  is  aeekint;  to  sustain  bis  action.  h« 
Is  not  bound,  in  the  absence  of  notice  that  be 
must  so  do,  to  offer  proof  of  the  other  allpRntions 
of  his  complaint  The  other  facta,  for  the  pur- 
jpose  of  reviewing  the  ruling  of  the  trial  court 
are,  under  such  circuiiuitances,  to  be  deemed  cab- 
bie of  proof;  and  it  is  to  be  assumed  that  plnin- 
tiff  could  have  proved  them  had  he  not  Wen  met 
with  soch  advene  roiing^  rendering  further  evi- 
dence meaningless  and  without  force  in  the  case. 

(S.vilabn8  by  the  Court) 

Appeal  from  district  court,  Burleiffh  county; 
W.  H.  Winchester,  Judge. 

Action  by  John  N.  Brunda^e  against  R.  B. 
Melkm,  surviving  partner  of  tlie  firm  of  Mel- 
lon Bros.  Judgment  for  defendant,  and  plain- 
tiff appeals.     Reversed. 

Newton  &  Patterson,  for  appellant  B.  W. 
Camp,  for  respondent 

CORLISS,  J.  Defendant  was  sued  ns  sur- 
viving member  of  the  firm  of  Mellon  Bros,  for 
deceit  in  the  sale  of  horses  by  such  Arm  to 
plaintiff.  On  the  trial,  plaintiff  sought  to  es- 
tablish the  allegations  of  the  complaint  as  to 
fraudulent  representations  connected  with 
such  sale  by  offering  to  prove  that  tbe  memlior 
of  the  firm  who  was  dead  at  the  time  of  tiie 
trial  bad,  in  effecting  the  sale,  made  certain 
representations  touching  the  soundness  of  tbe 
horses  sold.  The  evidence  was  excluded  by 
tbe  trial  court,  plainly  on  the  ground  that  one 
partner  is  not  liable  for  the  fraudulent  repre- 
sentations of  his  copartner  In  effecting  a  sale 
of  partnership  property.  This  is  not  the  law, 
and,  on  principle,  It  ought  not  to  be  tiie  law. 
Although  a  few  courts  have  taken  a  different 
view  of  the  question,  there  Is  ami)Ie  authority 
to  support  tbe  rule  which  renders  ail  the  mem- 
bers of  tbe  Arm  liable  for  the  tort  of  one  of 
its  members  under  such  circumstances.  1 
Bates,  Partn.  S  472;  Chester  v.  Dickerson,  54 
N.  Y.  1;  Mechem,  Ag.  5  743;  Wolfe  v.  Pngh, 
101  Ind.  293;  Storj-,  Partn.  %  108;  Strang  ▼. 
Bradner,  114  XJ.  S.  555,  5  Sup.  Ct.  1038;  Locke 
V.  Stearns,  1  Mete.  (Mass.)  SCO;  Jewett  v.  Car- 
ter, 132  Mass.  335.  See,  also,  Haney  Manurg 
Co.  T.  Perkins,  78  Mich.  1,  43  N.  W.  1073; 
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Stanhope  y.  Swafford,  80  Iowa,  45,  45  N.  W. 
408.  Our  Code  settles  the  law  in  this  state. 
The  liability  of  one  partner  for  the  act  of  an- 
other partner  is  declared  by  section  4052, 
Comp.  Laws,  to  be  governed  by  the  title  re- 
lating to  agency;  and,  when  we  tnm  to  that 
title,  we  find  it  there  clearly  asserted  that  the 
principal  Is  liable  for  the  wrong  of  the  agent 
when  committed  by  him  In  and  as  a  part  of 
the  transaction  of  the  business  of  the  prin- 
cipal. C!omp.  Laws,  §  3997.  The  offer  of  the 
plaintiff  by  the  questions  he  asked  was  to 
proTO  a  representation  made  by  the  deceased 
partner  in  and  as  a  part  of  the  transaction  of 
the  business  of  his  principal;  i.  e.  the  other 
partner,  the  defendant  in  this  case.  The  of- 
fer was  to  prove  tliat  the  representations  were 
made  In  connection  with  a  sale  of  partnership 
property,  and  as  a  means  of  effecting  such 
sale.  It  is  obvious  that  the  trial  court  ruled 
out  the  evidence  on  the  theory  that  the  de- 
fendant was  not  liable  for  the  deceit  of  the 
deceased  partner,  as  the  ruling  followed  a 
statement  by  plaintiff's  counsel,  in  answK  to 
ftn  inquiry  by  the  court  touching  the  nature 
of  the  action  as  disclosed  by  the  complaint, 
that  it  was  not  an  action  for  breach  of  war- 
ranty, but  for  deceit 

But  it  is  insisted  that  plaintiff  failed  to  es- 
tablish, or  offer  to  establish,  a  case  against  de- 
fendant, even  assuming  that  the  evidence  re- 
jected bad  been  received.  But  we  do  not 
think  that.  In  the  absence  of  notice  from  the 
coui-t  that  he  must  so  do,  a  party  is  bound 
to  proceed  to  offer  further  evidence  In  the 
rase  when  a  ruling  Is  made  which  renders  it 
impossible  for  him  to  recover.  The  plaintiff, 
by  the  decision  of  the  trial  court,  was  notified 
that,  no  matter  what  he  might  prove,  be  could 
not  make  out  a  cause  of  action  for  deceit 
against  defendant,  unless  he  (defendant)  could 
be  personally  connected  with  the  wrong.  It 
was  waste  of  time  for  him  to  proceed  furthw. 
Nay,  the  foundation  for  further  proof  was 
wanting.  He  could  not  prove  that  the  repre- 
sentations were  false,  and  were  known  to  be 
false  by  the  party  making  them,  with  no  rep- 
resentations established  in  the  case  on  whldi 
he  could  base  a  further  inquiry.  The  true 
rule  is  stated  in  Loeb  v.  WiUis,  100  N.  Y.  231, 
8  N.  E.  177.  The  court  say,  at  page  235,  100 
N.  Y.,  and  page  177,  3  N.  E.:  "After  ruling, 
as  a  matter  of  law,  that  Willis  was  estopped 
by  the  former  adjudication,  he  was  under  no 
obligation  to  offer  any  evidence;  and  it  can- 
not bo  said  here  that  his  offer  was  not  suffi- 
ciently broad  or  specific,  because  we  cannot 
tell  what,  but  for  the  erroneous  ruling,  he 
might  have  proved."  For  countsel  for  respond- 
ent to  Insist  that  the  error  was  without  preju- 
dice is  to  beg  the  whole  question.  By  mak- 
ing this  contention  he  necessarily  assumes  tliat 
the  plaintiff  would  have  been  unable  to  prove 
a  case  had  his  course  not  been  blocked  on  the 
very  threshold  of  the  trial  by  defendant's  ob- 
jection. We  do  not  wish  to  oe  understood  as 
asserting  that  where  the  objection  relates  to  in- 
cidental mattera.  and  the  t)nrtie«  proceed  with 


the  trial,  and  It  is  apparent  that  the  plaintiff 
has  offered  his  entire  evidence,  this  court  will 
reverse  for  the  error  in  excluding  testimony 
where  the  plaintiff  has  failed  In  making  a 
case,  even  assuming  that  the  excluded  evi- 
dence is  In  the  case.  But  where  a  fundamen- 
tal objection  is  interxwsed,  where  it  strikes  at 
the  very  heart  of  the  case,  and  where  logrical- 
ly  it  must,  if  sustained,  result  In  the  exclusion 
of  evidence  of  sequent  facts  which  hang  upon 
it  and  have  no  meaning  or  force  in  the  case 
without  proof  of  this  main  fact  on  which  they 
rest  for  their  significance  in  the  cause,  tben, 
when  the  ruling  of  the  court  Is  adverse,  the 
bafllcd  litigant  need  proceed  no  further  in 
the  hopeless  effort  of  establishing  a  cause  of 
action.  The  attitude  of  the  court  in  sadi  a 
case  is  that,  assuming  that  all  the  other  al- 
legations of  the  complaint  are  true,  the  plain- 
tiff, as  a  matter  of  law,  cannot  recover  on  the 
theory  of  the  case  on  which  he  is  seeking  to 
recover  at  the  trial.  It  would  be  waste  of 
time  for  him  to  proceed  further;  and,  unless 
the  trial  court  notifies  him  that  it  desires  him 
to  offer  proof  of  the  other  facts  necessary  to 
sustain  his  action,  he  has  a  right  to  assume  in 
such  a  case  that,  for  the  purpose  of  testing 
the  correctness  of  the  ruling  of  the  court,  the 
other  facts  are  deemedr  by  the  court  to  be  ca- 
pable of  proof.  The  decision  of  the  court  -n-as 
a  plain  and  decisive  declaration  to  plaintiff 
that,  although  he  should  prove  all  the  other 
facts  as  alleged,  he  could  not  in  that  court  re- 
cover damages  against  defendant  for  the 
fraudulent  representations  of  the  deceased 
partner.  The  trial  Judge,  of  course,  can  com- 
pel the  plaintiff  to  prove  all  the  other  facts. 
He  may  admit  the  evidence  which  be  deems 
incompetent,  and,  after  the  case  has  been  ful- 
ly tried,  may  strike  it  out,  and  direct  a  ver- 
dict for  the  defendant  But  unless  he  calls 
for  proof  of  the  other  facts,  the  phiintilT  has 
a  right  to  accept  the  ruling  of  the  court  as  set- 
tling the  question  that  he  cannot  In  any  event 
recover  upon  the  theory  on  which  he  is  pro- 
ceeding, and  may  therefore,  without  further 
futile  struggle  against  the  Inevitable,  with- 
draw from  that  trlbimal,  and  test  the  sound- 
ness of  the  ruling  In  the  appellate  court  The 
judgment  of  the  district  court  is  reversed,  and 
a  new  trial  ordered.    All  concur. 


SHELLY  V.  MIKKELSON. 

(Supreme  Court  of  North  Dakota.     April  11, 

1895.) 

PCBCHASE-MOXKT  NOTB— RIGHT  TO  S0«  —  PHETl- 
OCB    tJOSVETASOB    OF    Equitt  —  BPEOiriO 

Fehformanck — Tbsder  OF  Deed. 
1.  Plaintiff  boM  real  estate  to  the  defendant 
and  received  defendant's  two  promissory  notes, 
due,  respectively,  in  one  and  two  years,  for  the 
purchnse  money.  At  the  same  time,  plaintiff  ex- 
ecuted and  delivered  to  defeudant  a  Dond  for  a 
deed,  binding  himself  or  his  assigns  to  convey  the 
Isnd  to  the  defendant  upon  full  payment  of  the 
purchase  money  accordins  to  the  terms  of  the 
notes.  The  bond  was  duly  recorded.  About  thv 
time  the  note  last  failing  due  matured. — no  actioD 
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haring  been  brooi^t  on  the  first  note,  and  time 
not  being  of  the  essence  of  the  contract, — the 
plaintiff.  wlUiont  tendering  a  deed  of  conveyance 
to  the  defendant,  sold  and  quitclaimed  the  land 
to  one  PerdTal;  and  the  latter,  prior  to  the  com- 
mrncement  of  ^ia  action,  sold  and  conveyed  the 
land  to  the  defendant,  who  still  owned  the  land 
at  the  time  of  the  trial  of  this  action.  Plaintiff, 
when  he  quitclaimed  to  Percival,  did  not  turn 
over  the  notes,  but  retained  possession  thereof, 
and  brought  this  action  upon  said  notes.  Upon 
this  state  of  facts  appearing  in  evidence,  the  trial 
court  directed  a  verdict  for  the  plaintiff  for  the 
ai»ount  of  the  notes,  with  Interest.     Hdd  error. 

2.  Bdd,  further,  that  the  action  which  was 
tried  as  an  action  at  law  was  essentially  an  action 
in  equity  for  the  specific  performance  of  a  con- 
tract to  convey  land  brought  by  the  vendor.  In 
Buch  cases  the  vendor  must  either  tender  a  con- 
veyance before  suit,  or  be  in  such  a  position  with 
reference  to  the  land  that  he  can  be  compelled  by 
a  decree  to  perform  his  part  of  tiie  contract 
When  not  so  compellable,  the  plaintiff  caimot  re- 
cover. 

3.  Edd,  further,  that  after  both  notes  had 
fallen  due,  neither  having  been  sued  independent- 
ly, or  transferred,  the  notes  and  bond  for  a  deed 
beicame  essentially  one  indivisible  contract,  and 
must  be  construed  together,  as  a  single  contract 
embracing  mutual  and  dependent  covenants. 

4.  Bdd,  further,  that  the  defendant  has  a 
i^ght  to  assume,  prima  tade,  and  act  on  the  as- 
sumption, that  the  plaintiff,  who  transferred  the 
land  to  a  stranger  without  tendering  a  convey- 
ance to  the  defendant  after  the  debt  matured,  in- 
tended thereby  to  abandon  the  contract  on  the 

Elaintiff's  part,  and  turn  over  to  his  grantee  all  of 
is  rights  and  obligations  growing  out  of  the  land 
contract,  and  the  tmst  relation  created  by  it,  and 
that  if  the  defendant  then,  in  good  faith,  purchas- 
ed of  the  plaintiffs  grantee,  and  obtained  title 
from  him,  without  any  notice  that  the  plaintiff 
had  reserved  the  right  to  recover  the  purchase 
money,  the  plaintiff  could  not  recover  the  pur- 
chase money  from  the  defendant,  even  if  the 
right  to  recover  the  purchase  money  had  in  fact 
been  reserved,  aa  between  the  plaintiff  and  his 
grantee. 

Corliss,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; D.  B.  Morgan,  Judg& 

Action  by  Iyer  K.  Shelly  against  Mnds  Mlk- 
kelson.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Reversed. 

M.  H.  Brennan,  for  appellant.  Cowan  & 
Denoyer,  for  respondent. 

WALLIN,  C.  J.  The  principal  facts  In  this 
case,  appearing  of  record,  may  be  condensed 
as  follows:  On  January  20,  ISOO,  the  plain- 
tiff sold  to  the  defendant  certain  real  estate, 
wblcb  was  then  incumbered  by  a  mortgage, 
and  received  as  consideration  for  such  land 
the  defendant's  two  promissory  notes,  fall- 
ing due,  respectively,  on  December  15,  ISOO, 
and  December  15,  1891.  The  contract  of 
sale  was  reduced  to  writing.  In  the  form  of 
a  bond  for  a  deed,  which  was  duly  recorded 
on  September  7, 1890,  and  was  In  the  follow- 
ing language:  "Know  all  men  by  tbese  pres- 
ents that  Mads  Mikkelson,  of  De  Groat,  in 
the  county  of  Ramsey  and  territory  of  Da- 
kota, is  held  and  firmly  bound  unto  I.  B. 
Shelly  in  the  sum  of  three  hundred  and  four 
and  «»/io»  dollars,  lawful  money  of  the  Unit- 
ed States,  to  be  paid  unto  I.  E.  Shelly,  his 


heirs,  executors,  administrators,  or  assigns, 
for  which  payment  well  and  truly  to  be 
made  he  binds  his  heirs,  executors,  and  ad- 
ministrators firmly  by  these  presents.  Where- 
as, the  said  I.  E.  Shelly  has  this  day  bargain- 
ed and  sold  unto  the  said  Mads  Mikkelson, 
his  heirs,  executors,  and  assigns,  a  certain 
lot  or  parcel  of  land,  situate,  lying,  and  I>e- 
Ing  In  the  county  of  Ramsey  and  territory  of 
Dakota,  designated  and  described  as  follows, 
to  wit,  the  north  half  of  the  southeast  quar- 
ter of  southeast  quarter  of  section  eleven, 
and  the  northeast  quarter  of  the  northeast 
quarter  of  sectlcm  fourteen,  In  township  one 
hundred  and  flfty-six  north,  of  range  sixty- 
five  west:  Now,  therefore,  the  condition  of 
this  obligation  is  such  that  if  the  said  I.  E. 
Shelly,  his  heirs,  executors,  administrators, 
or  assigns,  make,  execute,  and  deliver  a  good 
and  sufiSclent  warranty  deed,  with  full  cove- 
nants, except  as  to  such  incumbrances  as 
may  arise  by  virtue  of  any  tax  assessed  sut>- 
sequent  to  the  execution  of  this  Instrument, 
and  a  first  mortgage  of  $275  and  interest 
now  on  the  land,  and  tax  of  1889,  of  the 
above-described  premises,  upon  being  paid 
the  full  sum  of  three  hundred  and  four  and 
••/loo  dollars,  according  to  the  conditions  of 
the  two  notes,  one  for  $154.3S,  due  December 
15th,  1890,  and  one  note  for  $150,  due  Decem- 
ber 15th,  1891,  both  notes  bearing  dates  the 
20th  day  of  Jan.,  1890,  and  10  per  cent. 
Int,  or  when  he  has  broken  80  acres  on  the 
land,  and  secured  said  notes  with  mortgage 
on  crop  for  1891  on  said  laud,  Rearing  even 
date  herewith,  then  this  obligation  to  be 
null  and  void,  otherwise  to  remain  In  full 
force  and  virtue.  In  testimony  whereof,  I 
have  hereunto  set  my  hand  and  seal  this 
20th  day  of  January,  A.  D.  1890.  I.  B.  Shel- 
ly. [Seal.]"  This  action  Is  upon  said  prom- 
issory notes,  and  was  not  Instituted  until 
after  both  notes  had  matured,  by  their  terms. 
The  plaintiff  prays  only  for  a  money  Judg- 
ment, and  does  not  set  out  in  his  complaint 
any  ground  authorizing  the  Intervention  of 
a  court  of  equity.  Defehdant,  by  his  an- 
swer, admits  the  execution  and  delivery  of 
the  notes,  and  alleges  a  failure  of  cousidera/ 
tion  as  a  defense.  A  copy  of  said  bond  for 
a  deed  is  annexed  to  and  made  a  part  of  the 
answer,  and  the  answer  further  alleges  "that 
defendant  went  Into  possession  of  said  land 
under  said  arrangement,  and  broke  and  cul- 
tivated thereon  80  acres,  and  Improved  said 
land  to  the  amount  of  four  hundred  dollars; 
that  all  of  said  acts  were  done  prior  to  the 
commencement  of  this  action,  and  prior  to 
March,  1892;  that  defendant  has  demanded 
of  plaintiff  a  full  and  faithful  performance 
of  the  conditions  of  said  bond,  and  offered 
to  do  what  he  (defendant)  was  required  to 
do  by  the  terms  thereof,  but  that  plaintiff 
has  neglected  and  refused  to  execute  to  de^ 
fendant  said  warranty  deed  for  said  land; 
that  prior  to  the  commencement  of  this  ac- 
tion, and  prior  to  March  1,  1892,  the  said 
plaintiff  conveyed  and  transferred  said  laud. 
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by  quitclaim  deed,  to  John  A.  Perclval,  and 
that  thereafter,  and  prior  to  the  commence- 
ment of  this  action,  defendant,  in  order  to 
protect  himself,  and  save  to  himself  the  ben- 
efits of  his  improvements  on  said  land,  was 
obliged  to  purchase  said  land  from  John  A. 
Perclval;  the  consideration  for  said  notes 
has  wholly  failed;  that  by  reason  of  said 
transfer  of  land  to  said  Percival,  and  by 
reason  of  the  fact  that  since  prior  to  March 
1,  1S92,  plaintiff  has  not  been  able  or  willing 
to  comply  with  the  terms  of  said  bond,  and 
has  made  it  Impossible  for  him  to  comply 
therewith."  The  case  was  tried  before  a 
Jury,  and  at  the  close  of  the  testimony  the 
court  directed  a  verdict  for  plaintiff,  and  a 
verdict  was  accordingly  returned  for  plain- 
tiff for  the  amount  of  both  notes,  with  in- 
terest 

At  the  trial  the  following  facts  were  made 
to  appear:  Plaintiff  rested  his  case  after 
putting  the  notes  In  evidence,  and  testifying 
that  he  owned  the  notes,  and  they  had  never 
been  paid.  The  bond  for  a  deed  was  also  put 
In  evidence.  Defendant  testified  that  in  the 
year  1890  he  entered  upon  the  land  under  the 
contract  and  broke  and  backset  80  acres 
thereof,  and  raised  a  crop  thereon  in  1891. 
The  plaintiff  tendered  a  deed  of  warranty  to 
ttie  defendant  some  time  after  the  breaking 
was  done,  in  1890,  and  offered  to  deliver  the 
deed  on  condition  that  defendant  should  exe- 
cute a  crop  mortgage  on  the  crop  to  be  grown 
in  1891  as  security  for  the  purchase-money 
notes.  Defehdant  refused  to  do  so^  and  plain- 
tiff nev«:  delivered  a  deed  to  defendant,  and 
never  at  any  time  tendered  defendant  a  deed 
after  both  notes  fell  due.  Defendant  testified 
that  be  was  at  the  time  of  the  trial  the  owner 
of  the  land,  and  had  purchased  it,  aboat  one 
year  prior  to  the  trial,  of  one  Perclval.  He 
was  asked,  "How  much  did  you  pay  for  the 
land?'  Plaintiff,  by  his  counsel,  objected  to 
this  question  on  the  ground  that  it  was  im- 
material. The  objection  was  sustained,  and 
defendant  excepted  to  the  ruling.  Defendant 
was  asked:  "Was  there  any  other  considera- 
tion for  these .  notes,  besides  the  land  de- 
scribed in  this  bond  for  a  deed?  A.  He  says, 
'No.'  The  consideration  for  the  purchase  of 
the  land  was  sis  hundred  and  forty-four 
dollars,  and  a  part  of  that  was  the  two  hun- 
dred and  seventy-five  dollars,  and  that  he 
was  to  get  a  larger  loan  on  the  land,  and 
through  that  indemnify  himself."  On  plain- 
tiff's motion,  this  answer  was  stricken  out 
as  unresponsive,  and  as  immaterial  and  Ir- 
relevant, and  defendant  excepted  to  the  rul- 
ing. Plaintiff  was  sworn  as  a  witness  for 
the  defendant,  and  testified.  In  effect,  that  he 
never  tendered  a  deed  of  the  land  to  the  de- 
fendant at  any  time  after  both  notes  ma- 
tured. Plaintiff  was  asked:  "Then,  after- 
wards, without  tendering  to  htm  any  deed, 
you  sold  the  land  to  another  person,  did  you? 
A.  I  simply  quitclaimed  my  Interest  Q.  You 
quitclaimed  your  interest?  A.  Yes,  sir.  Q. 
You  made  a  quitclaim  deed?   A.  Yea,  sir.    Q. 


To  whom?  A.  To  John  A.  Terdval^  Plaln- 
tlfTs  counsel,  on  cross-examination,  asked  the 
following  question :  "D  id  you  receive  any  con- 
sideration for  this  quitclaim  deed  you  say  you 
gave  to  John  A.  Perclval?"  Defendant  object- 
ed upon  the  ground  that  the  question  was  im- 
material, and  not  proper  cross-examination. 
The  objection  was  sustained,  and  i>laintiff 
excepted  to  the  ruling.  Plaintiff  further  tes- 
tified that  he  gave  the  quitclaim  to  Perclval 
either  In  November  or  December,  1881,  or 
in  January,  1892;  that  be  had,  prior  to  the 
quitclaim,  a  good  title  to  the  land,  subjec-t 
to  the  first  mortgage  referred  to  in  the  bond; 
that  the  mortgage  was  foreclosed,  and 
bought  at  the  sale  by  one  Wllmott,  and  the 
title  was  afterwards  transfM'red  to  said  Perci- 
vaL  There  was  no  redemption  frmn  tlie 
mortgage  sale.  Plaintiff  made  the  quitclaim 
to  Percival  after  the  latter  acquired  the  in- 
terest obtained  by  Wihnott  at  the  foreclosure 
sale,  and  some  months  prior  to  the  expiration 
of  the  period  allowed  by  law  for  redemption 
from  such  sale.  In  other  words,  the  year 
bad  not  run  when  the  quitclaim  was  made 
by  the  plaintiff  to  PerciraL  It  does  not  clear- 
ly appear  whether  the  note  last  falling  due 
had  matured  at  the  time  the  quitclaim  to 
Percival  was  made.  Percival  executed  and 
delivered  to  the  defendant  a  quitclaim  deed 
of  the  land,  bearing  date  March  12,  1892. 
which  deed  recites  on  its  face  that  It  was 
given  for  a  consideration  of  $600. 

As  we  construe  the  bond,  It  {;ave  the  de- 
fendant an  option.  He  could  not  be  com- 
pelled to  close  the  transaction  before  the  last 
note  fell  due^  I.  e.  December  15,  1891;  but 
defendant  might  require  the  plaintiff  to  de- 
liver a  deed  prior  thereto  on  performing  the 
other  conditions  of  the  bond,  L  e.  on  break- 
ing 80  acres  of  the  land  In  1890,  and  by  giv- 
ing a  chattel  lien  on  the  crop  of  1891  to  se- 
cure the  notes.  Defendant  in  fact  broke  tlie 
80  acres  In  1800,  and  thereafter  plalnUff 
tendered  him  a  deed  of  the  land  on  the  condi- 
tion that  defendant  should  execute  a  chattel 
mortgage  on  the  crop  of  1891,  and  upon  tlie 
fiu:ther  consideration  that  defendant  should 
execute  a  real-estate  mortgage  on  the  land 
to  secure  the  notes.  This  the  defendant  re- 
fused to  do,  except  that  he  did,  for  reasons 
not  api>earing  in  the  record,  make  and  de- 
liver the  required  real-estate  mortgage.  At 
this  point  the  defendant  refused  to  give  the 
chattel  security,  and  the  deed  was  not  deliv- 
ered to  him  by  the  plaintiff.  The  defendant. 
In  our  opinion,  was  fully  Justified  by  the 
agreement  in  refusing.  Besides,  the  plain- 
tiff appears  to  have  exacted  from  the  defend- 
ant as  a  condition  of  delivering  the  deed, 
a  real-estate  mortgage.  This  was  not  a  con- 
dition in  the  contract  for  delivering  the  deed.  j 
The  defendant  not  having  elected  to  comply 
with  the  option  stated  in  the  bond  by  giving 
security  on  the  crop  of  1891,  and  taking  a 
deed  at  that  time,  the  Instrument  must  be  | 
construed  independently  of  the  option  feature  I 
contained  In  it     Under  the  terms   of  tba 
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atrreement,  the  plaintiff  could  have  Instltnted 
an  actloD  upoA  th«  note  first  falling  due  as 
MKHi  as  It  matured,  and  wltbout  tendering  a 
deed.  Tbe  covenant  to  deliver  a  deed,  and 
the  covoiant  to  pay  tbe  first  note,  were  Inde- 
pendent covenants.  McCroskey  v.  Ladd,  96 
Cal.  455,  81  Pac.  568;  Beecher  ▼.  Conradt, 
13  N.  Y.  108;  Eddy  v.  Davis,  116  N.  Y.  247, 
22  N.  E.  362.  But  tblB  was  not  true  witb  re- 
81>ect  to  tbe  last  note,  which  matured  De- 
cember 15,  1891.  By  tbe  terms  of  the  agree- 
ment tbe  deed  was  to  be  delivered  on  pay- 
ment of  this  last  InstallmeDt  of  the  purchase 
money,  and  when  this  became  due  the 
agreement  to  pay  tbe  entire  purchase  money, 
and  to  deliver  tbe  deed,  at  once  became 
mutual  and  dependent  covenants.  Bank  t. 
Hagner,  1  Pet.  455;  Loud  v.  Water  Co., 
153  V.  S.  664,  14  Sup.  Ct  028.  In  such  a 
case,  according  to  one  class  of  cases,  a  ten- 
der before  suit  becomes  necessary.  Another 
class  of  decisions,  however,  hold — and  we 
think  this  Is  the  better  rule— that  the  vendor 
need  not  tender  a  deed  before  suit,  and  if 
plaintiff  is  aUe  and  willing  to  convey,  and 
tenders  performance  afto*  suit  is  brought, 
that  this  will  answer,  and  the  Judgment  will 
provide  for  the  delivery  of  a  deed  concur- 
rently witb  tbe  payment  of  tbe  purchase 
money.  Hogan  v.  Kyle,  7  Wash.  595.  35  Pac. 
396,  and  authorities  above  cited.  Where  tbe 
covenant  to  pay  is  Indei>endent,  an  action  at 
law  for  the  purchase  price  may  be  main- 
tained; but,  where  the  time  for  the  delivery 
of  the  deed  has  arrived  befwe  suit  is  brought 
for  the  price,  we  think  the  only  action  which. 
Ml  principle,  can  be  maintained  by  the  ren- 
dor,  is  one  for  specific  performance.  That 
such  an  action  wiU  lie  is  elementary.  Bau- 
mann  v.  Pinckney,  118  N.  Y.  604,  23  N.  B. 
916;  Bock  Island  Lumber  &  Manuf  g  Co.  ,t. 
Fairmont  Town  Co.  (Kan.  Sup.)  32  Pac.  IIOO; 
22  Am.  &  Eng.  Enc.  Law,  947,  and  cases 
cited  In  note  7;  Comp.  Laws,  IS  4627-4629, 
4635.  Under  the  weight  of  authority,  after 
tbe  time  fixed  for  delivering  a  deed  has  ar- 
rived a  suit  for  the  purchase  money  is  neces- 
sary, by  an  action  in  equity.  Johnston  v. 
Wadsworth  (Or.)  84  Pac.  13;  Hogan  v.  Kyle, 
7  Wash.  695,  35  Pac  398;  Warv.  Vend.  p. 
961.  In  Kludge  v.  Baker,  67  N.  Y.  209,  tbe 
court  says:  "It  is  claimed  that  the  present 
actkMi  is  not  an  equitable  one.  Tbe  fact  that 
It  is  brought  for  money  is  not  decisive  on  that 
point  The  real  test  in  such  an  action  Is  this: 
If  It  b«  btongbt  for  damages  for  breach  of 
coatract.  It  la  a  case  at  law.  If  it  be  brought 
for  money,  by  way  of  a  specific  performance 
of  a  ccHitmct,  it  is  a  case  inequity.  Thus,  where 
a  vendor  In  a  contract  for  the  sale  of  land 
sues  for  the  price,  his  action  is  equitable." 

Both  notes  having  matured  before  suit,  the 
notes  and  bond  must  be  construed  together, 
and  treated  as  one  instrument  embracing 
mutual  and  dependent  covenants,  vIk.  a  cov- 
enant to  convey,  dependent  upon  payment 
and  a  covenant  to  pay,  dependent  on  convey- 


ance. Hill  r.  Orlgsby,  35  Col.  ffiSfl;  Under- 
wood V.  Tew  (Wash.)  34  Pac.  1100;  Glasseil 
V.  Coleman,  94  CiaL  280,  29  Pac.  608;  Di- 
vine V.  Divine,  58  Barb.  264:  McCroskey  v. 
Ladd,  96  C^L  435,  81  Pac.  65&  It  is  true 
that  promissory  notes,  upon  their  face.  Im- 
port a  consideration;  hence  tbe  plaintiff,  un- 
der a  familiar  rule,  was  enabled  to  make 
out  a  prima  facie  case  by  the  introduction 
of  the  notes  in  evidence.  Nevertheless,  as 
we  have  seen,  the  vendor's  action  was  Id 
equity,  for  tbe  specific  performance  of  tbe 
contract  on  defendant's  part.  The  action 
waR  not  one  for  damaf;e«i,  but  was  brought 
by  tbe  vendor  for  tbe  stipulated  price  after 
the  time  of  delivering  the  deed  had  expired. 
True,  the  real  character  of  tbe  action  was 
not  revealed  by  tbe  complaint,  nor  by  the 
introduction  of  tbe  notes  in  evidence;  but 
when  and  as  soon  as  it  appeared  that  the 
notes  were  one  feature  only  of  an  entire 
contract  for  the  purchase  and  sale  of  land, 
the  essential  nature  of  tbe  action  became  at 
once  revealed.  From  tbe  first  the  action  was 
in  equity,  for  the  specific  performance  of  a 
contract  for  the  purchase  and  sale  of  real 
estate.  If  this  were  an  action  at  law,  tbe 
plaintiff  would  necessarily  be  cast  In  his 
suit,  because  it  appears  distinctly  that  tbe 
plaintiff  did  not  tender  a  warranty  deed 
after  the  purchase  money  became  due.  At 
law,  the  plaintiff  must  tender  performance 
on  his  part  before  an  action  will  He  upon  the 
dependent  covenant  of  tbe  other  party.  This 
rule  is  strictly  enforced  In  Jurisdictions 
where  tbe  action  by. a  vendor  for  the  pur- 
chase money  Is  regarded  as  an  action  at 
law.  Goodwlne  v.  Morey,  111  Ind.  68,  12 
N.  B.  82;  Underwood  v.  Tew  (Wash.)  34 
Pac.  1100.  But,  as  already  stated,  we  bold 
that  the  better  doctrine  is  that  this  action  is 
in  equity,  and  in  socfa  actions  the  question  of 
tender  is  Important  only  in  its  bearing  upon 
the  question  of  costs.  It  is  true  that  In  con- 
tracts of  sale,  where  time  is  of  the  essence 
of  the  contract  a  failure  to  tender  perform- 
ance may  defeat  the  acrtion  altogether,  but 
otherwise  not.  Freeson  v.  Bissell,  63  N. 
Y.  1C8;  Bruce  v.  Tilson,  25  N.  Y.  194;  Bail- 
way  Co.  V,  Chlsolm  (Minn.)  67  N.  W.  63; 
Lewis  T.  Prendergast  89  Minn.  302,  39  N. 
W.  802;  8  Pom.  Eq.  Jur.  S  1407,  note  on 
page  453;  Comp.  Laws,  S  4628.  Under  these 
authorities,  in  a  court  of  equity  tender  before 
salt  is  not  vital  to  a  recovery.  Tbe  action 
will  lie  if  the  plaintiff  is  compellable  by  tbe 
decree  to  carry  out  his  part  of  the  agree- 
ment; but  in  this  case  the  plaintiff  was 
wholly  unable  to  give  the  defendant  title  to 
the  land  in  question  at  the  time  suit  was 
instituted  or  at  the  time  Judgment  was  ren- 
dered. Before  Instituting  the  action,  plain- 
tiff had  parted  with  the  land,  and  the  the  de- 
fendant, after  bn>'ing  it  from  plaintlfTs  grau-, 
tee,  bad  received  a  deed  from  such  grantee, 
several  months  prior  to  tbe  bringing  of  this 
action. 
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But  It  does  not  necessarily  follow  from  the 
fact  that  the  plaintiff  was  unable  to  convey 
that  be  must  go  out  of  court.  If  the  defend- 
ant, by  any  voluntary  act,  baa  caused  the 
plalntilTB  inability  to  convey,  the  defend- 
ant  can  derive  no  Iteneflt  or  advantage  from 
plaintiff's  failure  or  inability  to  perform  on 
his  part  This  rule  is  tersely  expressed  by 
section  3180,  Comp.  Laws,  as  follows:  "If 
the  performance  of  an  obligation  be  pre- 
vented by  the  creditor  the  debtor  Is  entitled 
to  all  the  benefits  which  he  would  have  ob- 
tained if  It  had  been  performed  by  lx>th  par- 
ties."  The  question  is  presented,  therefore, 
whether  the  act  of  the  defendant  In  obtain- 
ing a  deed  of  conveyance  of  the  land  in  ques- 
tion from  the  plaintiffs  grantee  (Percival) 
was  of  such  a  nature  as  to  exonerate  the 
plaintiff  from  giving  the  defendant  title.  In 
our  opinion,  this  question  must  receive  an 
atUrmative  answer.  Turning  to  the  condi- 
tion in  the  bond,  we  ascertain  that  it  was 
expressly  stipulated  therein  that  upon  the 
payment  of  the  purchase  money,  "if  the  said 
1.  E.  Shelly,  his  heirs,  executors,  adminis- 
trators, or  assigns,  make,  execute,  and  de- 
liver a  good  and  sufficient  warranty  deed," 
etc.,  "then  this  obligation  to  be  null  and 
void."  The  obligation  bound  tlie  vendee, 
therefore,  to  accept  a  deed  either  from  the 
plaintiff  or  his  "assigns,"  as  it  might  hap- 
pen; in  such  a  contract,  the  word  "assigns" 
must  be  constinied  to  mean  "grantee."  In 
effect,  the  writing  made  it  obligatory  upon 
the  defendant,  after  paying  the  price,  to  re- 
ceive a  deed  from  either  the  plaintiff  or  his 
grantee  as  the  case  might  l>e.  The  contin- 
gency of  a  transfer  of  the  title  by  the  ven- 
dor Itefore  the  time  of  performance  arrived 
had  been  anticipated  by  the  parties,  and  ex- 
pressly provided  for  by  a  stipulation  where- 
by the  vendee  agreed  to  accept  a  conveyance 
from  the  grantee  of  the  vendor  as  a  full  per- 
formance of  the  contracts  on  the  part  of  the 
vendor.  This  consideration,  therefore,  is 
fatal  to  any  claim  which  might  be  put  tor- 
ward  on  the  vendee's  part  that  the  transfer 
to  Percival,  followed  as  it  was  by  a  con- 
veyance by  the  latter  to  the  defendant,  was 
in  any  sense  a  breach  of  tiie  contract  to  con- 
vey title.  On  the  contrary,  such  conveyance 
constituted  a  full  and  literal  performance  of 
the  terms  of  the  contract  to  convey  the  title 
of  the  land  to  the  defendant.  The  defendant 
now  has  the  title,  and  he  received  it  from 
one  of  the  sources  agreed  upon  In  the  writ- 
ing. Nor  does  the  defendant  complain  that 
his  title  is  imperfect,  or  different  from  ttiat 
which  the  plaintiff  bound  himself  to  furnish. 
In  brief,  the  defendant  is  entirely  satisfied 
with  his  title,  and  does  not  ask  for  any  fur- 
ther assurance  of  title,  either  from  the 
plaintiff  or  from  the  court 
,  The  bond  was  recorded,  and  was  clearly 
entitled  to  record.  It  is  an  instrument  which 
directly  affects  the  title  to  real  estate,  and 
which,  by  a  plain  Inference  from  its  terms, 
relates  to  its  possession  also.    Comp.  Laws, 


i  3208.  Furthermore,  while  there  is  no  stat- 
ute providing  in  terms  that  the  recording  of 
such  instruments  shall  operate  as  construc- 
tive notice  to  the  public  of  its  contents,  we 
are  of  the  opinion  that  it  should  so  be  con- 
strued. By  authorizing  such  instrum«its  to 
be  recorded,  the  legislature  must  have  in- 
tended, we  think,  to  protect  the  parties  there- 
to, and  those  subsequently  dealing  with  the 
land  to  which  the  Instruuients  relate.  Case 
V.  Bumstead,  24  Ind.  429-132. 

It  follows  that  in  receiving  a  quitclaim 
deed  of  the  land  from  Shelly,  Percival  took 
with  constructive  notice  of  all  the  rights  and 
obligations  springing  from  the  contract  of  sale. 
He  was  chargeable  with  notice  that  prior  to 
his  purchase  from  S.  the  latter  bad  sold  the 
land  to  Mikkelson,  and  had  bound  hims^f 
and  his  assigns  to  convey  the  land  to  Mikkel- 
son, with  covenants  of  warranty,  whenever 
and  as  soon  as  the  stipulated  purchase  price  of 
the  land  should  be  paid  by  Mikkelson.  Hence 
Percival  received  his  title  from  Shelly  burden- 
ed with  the  obligation  of  the  trust  to  convey 
on  payment  of  the  purchase  money.  But  te 
whom,  under  these  circumstances,  did  the 
right  to  receive  the  purchase  money  belong? 
Or,  in  other  w<xtls,  to  whom,  after  the  land 
was  conveyed  by  Shelly  to  Percival,  was  Mik- 
kelson bound  to  pay  the  purchase  money,  as  a 
condition  of  receiving  title  from  Percival?  He 
was  bound,  as  has  been  said,  under  the  con- 
tract to  take  title  either  from  his  vendor,  or 
any  of  his  assigns.  The  title  had  been  trans- 
ferred, and  was,  when  the  money  became  due, 
vested  in  the  grantee  or  "assigns"  of  the  ven- 
dor. Shelly  had  not  tendered  the  defendant 
a  conveyance  after  the  purchase  money  be- 
came due,  and  had,  without  such  tender,  quit- 
claimed to  Percival.  Under  such  drcumstan- 
ces,  we  are  of  the  opinion  that  the  conveyance 
by  Shelly  to  Percival  (a  stranger  to  the  con- 
tract) was  sufficient  of  itself,  prima  t&cie,  to 
justify  the  defendant  In  assuming.  In  the  al>- 
sence  of  any  other  notice  or  knowledge,  that 
Shelly  had  transferred  to  Percival,  not  only 
the  legal  title  of  the  land,  but  all  the  rights 
and  obligations  incident  to  his  trustee  relation 
thereto,  including  the  right  to  receive  the  pur^ 
chase  price  which  was  to  be  paid  as  a  condi- 
tion of  a  conveyance  to  the  vendee.  True,  the 
quitclaim  did  not,  in  terms,  refer  to  either  the 
bond  or  the  notes;  but  this,  we  think,  is  unim- 
portant, because  the  bond  was  on  record,  and 
the  notes,  having  both  matured,  ceased  to  be 
Independent  obligations  thereafter,  and  be- 
came a  part  of,  and  Inseiiarable  from,  the  bond. 
The  question,  as  between  Shelly  and  Percival, 
whether  the  latter  acquired  the  right  by  bis 
purchase  to  collect  the  purchase  money,  would 
depend  upon  the  Intention  of  the  parties,  and 
would  not  be  determined  by  the  delivery  or 
nondelivery  of  the  notes  with  the  quitclaim 
deed.  The  bond  advertised'  the  fact  that  the 
purchase  money  was  to  l>e  paid  before  tbe 
land  was  to  be  conveyed  to  the  defendant. 
But  the  controversy  does  not  arise  between 
SheUy  and  Percival,  and  we  are  not  there- 
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fore,  called  upon  to  determine  In  this  case 
'Whether  the  former  did  transfer  to  the  latter, 
by  the  quitclaim  deed  or  otherwise,  the  chose 
In  action,  1.  e.  the  right  to  collect  the  purchase 
money,  or  whether  that  right  was  reserved  to 
Shelly  by  some  collateral  agreement 

From  our  point  of  view,  the  crucial  question 
Is  whether  the  defendant,  on  learning  the  fact 
that  his  vendor  bad  conveyed  the  land  to  a 
stranger,— and  having  no  notice  of  any  collat- 
eral agreement  or  reservation.  If  any  there 
was,— wtis  justified  in  assuming  from  the  fact 
of  such  conveyance,  and  from  that  alone,  that 
Shelly  had  conferred  upon  his  grantee  all  the 
rights,  as  well  as  all  the  obligations,  arising 
from  the  trustee  relation  which  Shelly  sus- 
tained to  the  land,  as  springing  from  the  con- 
tract of  sale.  In  other  words,  in  our  opinion, 
the  vendee  was  warranted  in  assuming  from 
the  fact  of  the  conveyance  that  Perclval  was 
clothed  by  Shelly  with  authority  to  close  up 
the  deal.  The  question  is  one  of  considerable 
nicety,  and  we  freely  confess  that  our  minds 
are  not  free  from  doubt  as  to  Its  proper  solu- 
tion; but  a  majority  of  the  members  of  this 
court  bold  that  the  facts  Justified  the  defend- 
ant In  negotiating  with  Percival  for  the  title, 
and  in  assuming  that  his  obligations  under  the 
bond  could  be  discharged  by  acquiring  title  to 
the  land  upon  terms  mutually  satisfactory  to 
Percival  and  himself.  By  one  of  the  terms  of 
the  bond,  the  vendee  might  be  required  to 
accept  the  deed  and  personal  covenants  of  a 
grantee  of  the  vendor.  It  seems  a  legitimate 
Inference  to  draw  from  this  stipulation  that  In 
a  certain  event  the  purchase  money  was  to 
be  paid  to  another  than  the  vendor,  I.  e.  that 
srantee  of  the  vendw,  who  waa  vested  with 
title  when  the  purchase  money  became  pay- 
able by  the  terms  of  the  contract.  We  are  un- 
able to  see  how  the  words  "or  assigns,"  found 
In  the  condition  of  the  bond,  can  weaken  the 
natural  inference  to  be  drawn  from  the  fact 
that  the  vendor  of  the  land,  without  tendering 
a  deed  to  the  vendee,  dispossessed  himself  of 
the  title,  and  thereby  disabled  himself  from 
performing  the  contract  in  his  own  person. 
The  vendor  did  not  repossess  himself  of  title 
after  his  conveyance,  and  we  are  therefore  of 
the  opinion  that  his  conveyance  operated 
prima  facie  as  an  abandonment  of  the  con- 
tract, so  far  as  he  was  personally  concerned; 
and,  in  the  absence  of  notice  or  knowledge  to 
the  contrary,  we  think  the  vendee  was  Jus- 
tified in  assuming  that  the  vendor  had,  so  far 
as  he  was  personally  concerned,  abandoned  the 
contract,  and  turned  over  to  Percival,  his 
jrrautee,  all  of  his  rights  and  duties  growing 
out  of  the  trust.  If  the  defendant,  relying 
upon  the  appearance  of  abandonment  created 
by  the  vendor's  conveyance,  has  negotiated 
for  the  title  with  Percival,  and  in  good  faith 
paid  Percival  for  the  land.  It  would  manifest- 
ly be  Inequitable  to  allow  the  plaintiff  to  re- 
cover. We  think  the  authorities  cited  below 
will  sustain  our  conclusions  upon  this  point: 
Sons  of  Temperance  v.  Brown,  9  Minn.  157 
(Gil.  144);  Ten  Elck  v.  Simpson,  1  Sandf.  Ch. 


246;  Mackreth  v.  Symmons,  16  Ves.  350; 
Champion  v.  Brown.  6  Johns.  Ch.  403;  2  Story. 
Eq.  Jur.  g  7S1,  and  cases  in  note  3;  Burwell 
V.  Jackson,  9  N.  Y.  535;  Wyvell  v.  Jones,  37 
Minn.  68,  33  N.  W.  43;  Bennett  v.  Phelps,  12 
Minn.  326,  <Gil.  210);  Taylor  v.  Read,  19 
Minn.  872  (Gil.  317). 

It  follows  from  the  views  we  have  expressed 
that  the  learned  trial  court  erred  in  directing 
a  verdict  in  favor  of  the  plaintiflC  for  the 
amount  of  the  notes,  with  Interest;  and  for 
this  error  the  Judgment  will  be  reversed,  and 
a  new  trial  granted.  We  are  also  of  the  opin- 
ion that  It  was  error  to  exclude  evidence  of 
what  Mlkkelson  paid  Percival  for  the  land. 
The  action  was  tried  by  a  Jury,  and  as  a  pure- 
ly legal  action,  whereas,  as  liafi  been  shown. 
It  Is  essentially  an  action  In  equity,  for  the 
specific  performance  of  a  contract  for  the  pur- 
chase and  sale  of  land.  But  no  objection  was 
made  to  the  form  of  trial,  and  hence  no  re- 
versible error  can  be  predicated  upon  It  in  this 
court.  In  the  event  of  a  new  trial  the  action 
should  be  tried  by  the  court,  and  specific  find- 
ings upon  all  material  facts  should  be  made  a 
part  of  the  record.  The  fact  should  be  found 
whether  or  not  there  was  an  agreement  be- 
tween Shelly  and  Percival  that  the  right  to  re- 
cover the  purchase  money  should  be  reserved 
to  Shelly,  and  not  transferred  to  Percival,  and 
that  Percival  should  convey  the  title  so  re- 
ceived to  Mlkkelson,  on  payment  of  the  pur- 
chase price  by  Mlkkelson  to  Shelly,  and 
whether,  if  there  was  such  an  agreement 
made,  that  Mlkkelson  had  any  notice  or 
knowledge  of  the  same  at  any  time  prior  to 
obtaining  title  from  Percival.  If  there  was 
such  a  reservation  of  the  right  to  recover  the 
purchase  money,  and  Mlkkelson  had  notice 
thereof  before  closing  the  deal  with  Percival, 
the  plaintiff  should  recover  In  this  action. 
The  mere  fact  that  Mlkkelson  bought  the  title 
acquired  by  Percival  through  the  foreclosure 
will  not  exonerate  Mlkkelson  from  the  obliga- 
tions assumed  by  bim  in  the  contract  of  sale. 
All  matters,  therefore,  connected  with  the 
sale,  as  between  the  plaintiff  and  Percival, 
and  as  between  the  latter  and  the  defendant 
should  be  carefully  investigated,  and  specific 
findings  of  fact  made  thereon.  Reversed,  and 
a  new  trial  ordered. 

BARTHOLOMEW,  J.  (concurring).  I  con- 
cur In  the  conclusion  reached  by  the  Chief  Jus- 
tice. I  also  concur  In  his  reasoning.  The  ex- 
ceptional facts  in  this  case  require  the  appli- 
cation of  intricate,  and  perhaps  not  very  well- 
settled,  legal  principles.  For  this  reason  1 
desire  to  call  attention,  as  briefly  as  may  be, 
to  the  presence  of  certain  facts  in  the  record, 
as  well  as  the  absence  of  certain  facts,  tliat 
have  Influenced  my  mind  somewhat  In  reach- 
ing my  conclusion.  It  is  a  trite  remark,  but 
true,  that  the  object  of  all  litigation  Is  to 
secure  justice,  and  that  the  substance  must 
never  be  sacrificed  to  the  shadow.  We  must 
If  possible,  so  order  that  no  wrong  or  Injus- 
tice may  be  done  in  this  case.    I  do  not  think 
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that  It  Is  possible  to  do  so,  on  the  record  as  it 
now  stands.  The  case  was  not  closely  tried. 
Many  Important  matters  are  left  uicertaln 
which  the  parties  had  It  in  their  power  to 
make  certain.  Both  parties  are  somewhat  In 
default  In  that  direction,  but  I  attach  more 
tilame  to  plaintiff.  While  the  record  does  not 
disclose  his  occupation,  yet  it  shows  him  to  be 
a  business  man.  He  testifies  that  he  drew 
several  of  the  conveyances  which  were  intro- 
duced In  evidence,  and  that  he  had  prepared 
an  application  for  defendant  to  sign  In  order 
to  procure  a  loan  upon  tlte  laud,  but  which 
was  never  signed.  It  is  evident  that  he  fully 
understood  the  nature  and  legal  effect  of  all 
ordinary  conveyances.  The  defendant's  occUr 
patlon  was  that  of  a  farmer.  He  Is  a  foreign- 
er, and  so  po(Triy  versed  in  the  English  lan- 
guage that  he  was  obliged  to  testify  through 
an  interpreter.  I  deem  it  of  ImpcHiance  to 
know  the  exact  date  of  the  quitclaim  deed 
from  the  plaintiff  Shelly  to  Perdval.  The 
last  note  given  by  defendant  for  the  purchase 
price  matured  December  15,  1891.  As  stated 
by  the  Chief  Justice,  from  that  time  the  prom- 
ise to  pay  and  the  promise  to  convey  became 
Interdependent.  From  that  time  the  relations 
of  the  plaintiff  and  defendant  were  not  differ- 
ent from  what  they  would  have  been  under  an 
ordinary  land  contract  wherein  one  party 
promises  to  pay  upon  receiving  a  conveyance, 
and  the  other  promises  to  convey  upon  receiv- 
ing payment.  Should  the  grantor  in  such  a 
contract  subsequently  quitclaim  bis  interest 
in  the  land  to  a  third  party,  his  conveyance 
would  constitute  an  assignment  of  his  Interest 
in  the  contract;  and  no  lawyer  would  claim 
that  he  could  thereafter  sue  upon  the  promise 
to  pay  contained  in  the  contract,  unless  it 
clearly  appeared  from  testimony  that  he  re- 
served his  light  to  the  pinrchase  money,  and 
that  the  grantee  in  the  contract  knew  of  such 
reservation  before  he  received  and  paid  for  a 
conveyance  from  the  grantee  In  the  deed. 
Nor  would  the  sum  paid  tor  such  conveyance 
in  any  manner  concern  the  original  grantor. 
These  principles  apply  In  full  force,  as  against 
plaintiff,  if  his  quitclaim  to  Perclval  was  sub- 
sequent to  December  15, 1891.  He  was  asked 
to  fix  the  date,  and,  while  be  might  easily  have 
obtained  It,  be  fixed  it  no  more  specifically 
than  to  say  that  it  was  In  November  or  De- 
cember, 1891,  or  January,  1892.  Under  these 
circumstances,  I  do  not  think  it  would  be  Just 
to  defendant,  Mikkelson,  to  presume  that  it 
was  prior  to  December  15,  1891. 

Again,  after  the  execution  of  the  title  bond, 
the  relations  of  the  parties  were  those  of 
mortgagor  and  mortgagee.  Jones,  Mortg.  §S 
220,  1449,  and  cases  cited.  The  plaintiff. 
Shelly,  held  the  legal  title,  but  only  as  securi- 
ty for  the  payment  of  the  purchase  money.  I 
recognize  fully  the  general  doctrine  that  while 
a  transfer  of  the  debt  carries  with  it  the  se- 
ctulty,  as  an  incident,  an  assignment  of  a 
mortgage  does  not  necessarily  carry  with  It 
the  debt  But  I  believe  the  authorities  sus- 
tain the  proposition  that  when  the  parties  in- 


tended that  the  assignment  of  the  mortgage 
should  include  the  debt,  and  when  no  adverse 
Interest  will  be  affected,  the  courts  will  en- 
force such  inteutk>n.     In  Jones  on  Mortgages 
(section  805),  it  is  said:  "But  the  beneficial  in- 
terest in  the  debt  Is,  however,  generally  in- 
cluded in  an  assignment  of  the  mortgage,  al- 
though the  terms  of  the  assignment  embrace 
the  mortgage  alone.     This  would  be  the  pre- 
sumed intention  of  the  parties  in   all  cases         j 
where  the  debt  had  not  already  been  trans- 
ferred to  another,  and  an  adequate  considera- 
tion Is  paid."    In  Philips  v.  Bank,  18  Pa.  St 
403,  It  Is  said:  "The  rule  of  common  sense  is 
the  rule  of  law  on  this  subject,  and  an  assign- 
ment of  the  mortgage  U  an  asslgnmoit,  not 
only  of  the  claim  against  the  mortgagor,  but 
of  all  the  securities  which  the  assignor  may 
bold  against  him,  or  other  parties,   for  the 
same  debt."     In  Olson  v.  Martin,  38  Iowa. 
347,  it  is  said:  "It  Is  urged  that  the  agreement 
or  Instrument  In  question  provides  only  tor 
the  transfer  to  Morse  of  the  mortgages,  and 
makes  no  stipulation  affecting  the  transfer  of 
the  notes;  that  the  notes  carry  with  them  the 
mortgages,  and  the  Instrument,  not  showing 
the  transfer  of  the  notes,  was  not  admissible  in 
evidence.     But   cei-talnly  a  contract  for  the 
transfer  of  a  mortgage  would  be  evldeoee  of 
an  intention  to  transfer  the  debt  it  was  givra 
to  secure,  and  would  establish  such  Intention, 
in  the  absence  of  ccofllcting  proof."     In  Mer- 
rltt  V.  Barthollck,  36  N.  Y.  44,  a  case  which 
held  that  the  ti'snsfer  of  the  mortgage  did  not 
carry  the  debt,  the  court.  In  speaking  on  that 
point,  say:  "So  that,  unless  we  are  authorizod 
to  say  that  such  was  the  Intent  of  the  parties, 
we  cannot  hold  that  it  did."     I  think  these 
authorities  sufficiently  show  that  an  assign- 
ment of  a  mortgage  does  carry   with  it  the 
debt,   if  such  was  the  intent  of  the  parties. 
This  intent  in  tills  case,  as  In  others,  must  be 
gathered  from  the  attending  facts  and  condi- 
tions.    When  these  are  sufficient  to  raise  a 
presumption  of  such  Intent,   there  must  be 
proof  that  such  intent  did  not  exist;    ami 
knowledge  of  that  fact  must  be  brought  home 
to  the  mortgagor  before  be  deals  with  the  as- 
signee, otherwise  the  assignor  should  be  bouind. 
What  were  the  attendant  facts  and  circum- 
stances in  this  case?     Shelly  held  the  legal 
title  to  the  land.     His  beneficial  interest  in  it 
consisted  in  his  right  to  hold  it  as  security  for 
the  payment  of  the  purchase  money.     If,  by 
his  quitclaim  to  Fercival,  he  conveyed  the  le- 
gal title  only,  he  made  his  grantee  a   mere 
naked   trustee,   who  could  by   no  possibility 
receive  any  benefit  from  his  purchase.     This 
fact  alone  might  not  show  the  intent,  but  it 
has  a  bearing.     The  iHalntlfl!,  on  the  stand,  in 
speaking  of  this  transfer,  says,  "I  simply  qolt- 
clalmed  my  interest"     That  means  liis  entire 
interest — his  beneficial  interest     If  the  quit- 
claim simply  empowered  the  grantee  to  hold 
the  legal  title  for  Shelly's  benefit  L  e.  until 
Shelly  received  the  purchase  money  from  de- 
fendant then  Shelly  did  not  quitclaim  bis  in- 
terest, but  on  the  contrary  he  retained  JuBt  the 
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name  benefldal  Interest  that  he  held  prior  to 
the  transfer.  His  own  langnage  contradicts 
any  such  reserration. 

Ajraln,  Mikkelaoa  purchased  subject  to  an 
existing  mortgage.  Thereafter  Shelly  stood 
in  the  position  of  a  Junior  incumbrance.  In 
the  meantime  the  senior  incumbrance  liad 
been  foreclosed,  and  Percival  held  the  cer^ 
tlficate  of  sale.  At  the  time  SheUy  quit- 
claimed to  Perclral,  the  year  for  redemption 
had  not  expired.  It  had  not  less  than  one  or 
more  than  three  months  yet  to  run.  The 
evidence  leaves  the  exact  time  uncertain. 
Shelly  might  have  redeemed  from  the  fore- 
doenre  sale,  and  thus  rendered  his  security 
good.  He  did  not  choose  so  to  do.  If  no  re- 
demption from  that  sale  was  made,  then 
.^lielly's  security  became  worthless.  There 
were  but  two  ways  In  which  he  could  save 
himself,— one,  by  redeeming  the  land;  the 
other,  by  selling  his  security  l>efore  the  time 
for  redemptioD  expired.  He  chose  the  lat- 
ter. But  it  would  aid  him  none  to  sell  the 
naked  legal  title.  That  had  no  money  value. 
If  be  desired  to  save  himself,  be  must  sell 
bis  Iieneficial  and  valuable  interest  And 
I  think  ttiat  the  time  and  circumstances  of 
tbe  sale,  together  with  his  own  testimony, 
lead  the  mind,  in  tbe  absence  of  all  contiVr 
dictory  or  explanatory  evidence,  Irresistibly 
to  the  conclusion  that  he  Intended  to  sell, 
and  Percival  intended  to  buy,  plaintiff's  ben- 
eficial interest  in  the  land,  and  this  neces- 
sarily included  the  debt  for  which  he  held 
the  land  as  security.  Had  plaintiff  been  able 
to  show  that  he  received  from  Percival  but 
a  nominal  consideration,  that  fact  would 
liave  had  a  tendency  to  show  that  it  was  not 
tbe  intention  to  pass  the  benedcial  Interest 
or  debt.  But  no  such  testimony  was  given. 
It  is  claimed,  however,  that  defendant  Is  not 
in  a  position  to  Insist  that  plaintiff  received 
a  valuable  consideration,  because,  when 
plaintiff,  as  a  witness,  was  asked  what  con- 
sideration he  received  f<Mr  the  quitclaim,  the 
court,  on  defendant's  objection,  excluded  the 
question.  But  the  fact  that  plaintiff  received 
only  a  nominal  consideration,  if  such  be  a 
fact,  was  on«  that  tt  was  pecessary  for  plain- 
tiff to  establish,  in  order  to  recover.  The  de- 
fendant called  plaintiff  as  a  witness  to  prove 
certain  formal  matters,  and,  while  thus  on 
the  stand,  plaintiff  was  asked  by  his  own 
counsel,  on  cross-examination,  concerning 
the  consideration.  The  counsel  for  defend- 
ant objected  on  the  ground  that  it  was  not 
proper  cross-examinatioiL  It  would  have 
l>een  improper,  I  think,  to  have  permitted  the 
plaintiff  to  establish  bis  own  case  on  his 
cross-examination  as  a  witness  for  defend- 
ant. He  did  not  otherwise  attempt  to  prove 
tbe  consideration. 

It  is  urged,  also,  that  the  fact  that  Mikkel- 
son,  when  he  finally  purchased  from  Per- 
cival, did  not  receive  his  notes,  was  notice 
to  blm  that  the  debt  had  not  been  transfer- 
red with  tbe  security.  I  readily  admit  that 
there  is  force  in  tbe  suggestion,  but  i  do 


not  think  it  controlling.  I  can'  understand 
that  Percival  might  well  be  indifferent 
about  the  note&  If  he  understood  that  the 
debt  was  transferred,  be  knew  that  under 
the  terms  of  the  bond  he  was  perfectly  se- 
cure. The  land  had  been  improved  to  the 
extent  of  $400  after  the  debts  were  Incurred, 
and  Alikkelson  would  be  forced  either  to  re- 
deem from  tbe  foreclosure,  and  itay,  under 
the  provision  of  the  bond,  or  subsequently 
purchase  at  Perclval's  own  terms,  in  order 
to  save  his  improvements.  The  notes  were 
not  material  to  Percival,  and  Mikkelson  may 
well  have  supposed,  when  he  purchased 
from  Percival,  that  he  extinguished  the  debt. 
From  that  time  forth  he  repudiated  all 
liability  on  the  notes.  The  bond  recited  that 
be  should  pay  the  purchase  money  to  Shel- 
ly or  his  "assigns."  Business  prudence 
might  have  suggested  the  propriety  of  ob- 
taining the  notes,  yet  the  fact  that  he  failed 
to  do  so  ought  not.  In  my  judgment,  to  de- 
prive him  of  his  defense.  If  Shelly  sold  tbe 
debt  to  Percival  at  such  a  price  as  he  and; 
Percival  agreed  upon,  it  would  be  highly 
inequitable  to  permit  him  to  collect  it  again 
from  Mikkelson;  and  if  the  debt  was  so 
transferred,  or  If  Mikkelson  believed  it  was 
so  transferred,  and  In  good  faith  dealt  with 
Percival  on  that  basis,  then  be  ought  not  to 
be  required  to  pay  again.  On  the  other 
hand,  if  the  debt  was  not  transferred,  and 
if  Mikkelson  believed,  or  bad  good  reasons 
to  believe,  that  it  was  not  so  transferred, 
tbe  fact  that  be  allowed  the  foreclosure  to 
ripen  into  full  title,  and  afterwards  pur- 
chased such  title  from  Percival,  and  now 
heeds  no  further  assurance  of  title  either 
from  Shelly  or  his  "assigns,"  would  not  re- 
lieve him  from  his  obligations  to  pay  the 
debt  contracted  with  Shelly,  l>ecause  it  wa» 
his  duty  to  take  up  the  first  mortgage,  and 
see  that  it  did  not  ripen  into  a  title  that 
would  cut  off  Shelly's  security.  But,  in  my 
judgment,  when  the  verdict  was  ordered 
the  testimony  did  not  establish  this  latter 
state  of  facts.  For  these  reasons,  also,  1, 
think  the  judgment  must  be  reversed. 

CORUSS,  J.  (dissenting).  While  much 
that  is  contained  in  the  prevailing  opinions- 
in  this  case  meets  my  approval,  I  am  com- 
pelled to  dissent  from  the  decision  of  the 
court  in  reversing  the  case.  The  ground  on 
which  this  decision  is  placed  is  that  Mlkkri- 
son  was  justified  in  assuming  that  the  quit- 
claim had  transferred  to  Percival  the  right 
to  the  purchase  price  represented  by  the  two 
notes.  In  my  opinion,  this  view  of  the  case 
is  unsound.  It  protects  Mikkelson,  de^)ite 
his  gross  negligence.  When  he  paid  Perci- 
val for  the  deed,  he  was  bound,  as  a  prudent 
man,  to  ascertain  whether  Percival  had  » 
right  to  receive  tbe  purchase  price.  The 
mere  fact  that  he  was  the  grantee  in  a  quit- 
claim deed  would  not,  of  itself.  Justify  Mlk- 
k^on  in  assuming  that  Percival  was  alse 
the  assignee  of  the  notes.     It  by  no  mean*- 


Digitized  by 


Uoogle 


218 


NOKTHWESTERN  REPORTER,  Vol.  63. 


(N.  D. 


follows,  as  a  necessary  conseqnence,  that  one 
who  has  received  the  legal  title  from  the 
vendor  In  a  contract  for  the  sale  of  real 
property  is  also  invested  with  the  right  to 
the  agreed  purchase  price.  Certainly,  the 
legal  effect  of  a  transfer  of  real  property  is 
not  ordinarily  to  pass  to  the  grantee  a  chose 
in  action.  Mllckelson  was  bound  to  know 
that  the  obligation  to  convey,  and  the  right 
to  receive  the  fruits  of  the  conveyance,  might 
part  company;  that  there  was  no  inflexible 
rule  of  law  that  they  must  forever  remain 
Inseparably  bound  up  together.  If  the  gran- 
tee of  the  vendor  pays  nothing  for  the  prop- 
erty, there  is  no  reason  in  equity  why  he 
should  claim  the  right  to  receive  the  pur- 
chase price  merely  because  he  is  the  grantee 
in  a  deed.  The  circumstances  surrounding 
this  transaction  indicated  that  Percival  had 
not  acquired  Shelly's  right  to  receive  the 
purchase  money.  The  deed  was  a  mere 
-quitclaim.  It  was  executed  after  Percival 
had  acquired  an  Interest  in  the  property  un- 
der the  foreclosure  proceedings.  These  facts 
were  sufficient  to  lead  a  careful  man  to  in- 
quire whether  the  parties  had  any  other  pur- 
pose than  that  of  vesting  in  Percival  the  le- 
gal title  which  the  foreclosure  ultimately 
would  give  him.  Moreover,  errors  in  fore- 
closure proceedings  are  not  unknown  things, 
and  quitclaim  deeds  are  not  Infreqnently 
given  to  obviate  the  legal  consequences  of 
such  errors.  But,  even  if  the  facts  were 
different,  Mlkkeison  could  not  deal  with  Per- 
cival on  the  theory  that  he  was  the  owner  of 
these  notes,  without  making  any  inquiry 
whether  he  held  them,  or  they  were  still  in 
the  possession  of  Shelly,  and  yet  escape  the 
charge  of  the  grossest  carelessness.  If  he 
went  to  Percival  to  demand  a  deed  under  the 
contract,  he  was  bound,  as  a  prudent  man, 
to  ascertain  whether  Percival  owned  the 
notes,  before  paying  him  the  purchase  price. 
It  Is  true  that  the  notes  were  mere  repre- 
sentatives of  the  purchase  price,  but  this  Is 
always  the  case.  A  note  is  only  evidence 
of  the  obligation  which  lies  behind  it  But 
no  one  can  escape  the  charge  of  gross  lnat> 
tention  to  his  affairs  who  i>ays  to  one  a  debt 
represented  by  a  note  given  to  another,  with- 
out ascertaining  whether  the  debt  has  been 
transferred  to  the  one  to  whom  he  pays  It 
The  most  satisfactory  evidence  of  such  trans- 
fer is  the  possession  of  the  note,  and  the 
written  evidence  of  the  assignment  of  it 
If  the  necessary  legal  effect  of  a  deed,  in 
fluch  a  case,  were  to  vest  the  title  to  the 
purchase  price  in  the  grantee,  the  case  would 
be  different  But  the  vendor's  deed  to  a 
third  person  has  no  such  necessary  legal 
effect  In  fact,  the  deed  itself  never  trans- 
fers the  right  to  the  purchase  price.  It  is 
the  intent  of  the  parties,  as  shown  by  their 
coaduct  and  by  the  circumstances  of  the 
transaction  outside  of  the  deed,  that  works 
an  assignment  of  the  right  to  the  purchase 
money.  As  I  have  stated  before,  the  obli- 
gation to  convey,  and  the  right  to  the  pur- 


chase money,  may  part  company.  They  al- 
ways do  when  the  vendor  dies.  The  naked 
legal  title,  burdened  with  the  trust  In  favor 
of  the  vendee,  passes  to  the  heirs  at  law. 
The  right  to  the  purchase  price  vests  In  the 
personal  representatives.  The  heirs  must 
execute  the  conveyance,  but  the  money 
must  be  paid  to  the  personal  representatives. 
Thomson  v.  Smith,  63  N.  Y.  301-303;  Potter 
V.  Elllce,  48  N.  Y.  323;  2  Story,  Eq.  Jur.  aSth 
Ed.)  Ill,  112.  It  is  true  that  onr  statute 
gives  the  personal  representatives  the  power 
to  execute  the  conveyance,  in  such  a  case. 
But  this  does  not  affect  the  principle.  The 
obligation  and  the  right  may  be  separated 
by  the  act  of  the  vendor,  as  well  as  by  oper- 
ation of  law.  He  may  convey  the  naked  le- 
gal title  to  one  person,  and  either  retain  him- 
self the  right  to  the  purchase  price,  or  trans- 
fer it  to  another  third  person.  What  right 
had  Mlkkeison  to  assume  that  Shelly  had 
transferred  to  Percival  the  right  to  receive 
the  amount  due  on  these  notes,  when  the 
notes  were  not  in  the  possession  of  Percival? 
Mlkkeison  had  expressly  agreed  to  pay  these 
notes  to  Shelly  on  receiving  a  conveyance 
from  him  or  from  his  grantee.  He  had 
agreed  to  pay  them  to  Shelly  on  a  convey- 
ance to  him  of  the  land  by  a  grantee  of  Shel- 
ly. He  knew  that  Shelly  might  convey  the 
land  subject  to  the  obligation  to  convey,  and 
yet  reserve  to  himself  the  right  to  the  pur- 
chase money.  He  knew  that  Shelly  bad  not 
transferred  to  Percival  either  the  notes  or 
the  contract,  for  what  he  could  have  ascer- 
tained by  inquiry  he  is  charged  with  knowl- 
edge of,  when  he  fails  to  make  such  inquiry. 
It  being  his  duty  to  make  the  same;  and  he 
also  knew  that  all  that  Percival  had  was  a 
mere  quitclaim  deed,  whose  utmost  I^al 
effect  was  to  transfer  the  legal  title  to  the 
land,  and  yet  it  is  said  that  he  was  Justified 
in  assuming  that  be  could  safely  pay  the 
purchase  price  to  Percival.  Moreover,  the 
opinion  assumes  that  Mlkkeison  dealt  with 
Percival  under  the  contract,  when  It  Is  obv^ 
ouB  that  in  dealing  with  him  he  ignored  the 
contract  and  treated  the  act  of  Shelly  in  con- 
veying to  Percival  as  an  abandonment  there- 
of. This  be  had  no  right  to  do.  From  one 
portion  of  the  opinion  of  the  Chief  Justice.  I 
am  led  to  believe  that  he  agrees  with  me  on 
this  point  But  in  another  part  he  seems  to 
take  the  position  that  the  conveyance  to 
Percival  was  prima  facie  an  abandonment 
of  the  contract  by  Shelly.  Whatever  might 
be  the  rule  In  a  case,  where  the  contract  was 
silent  on  the  subject  I  am  very  clear  tliat. 
under  the  language  of  the  agreement  in  this 
case,  Mlkkeison  had  no  right  to  infer  from 
the  conveyance  to  Percival  any  purpose  on 
the  part  of  Shelly  to  abandon  the  contract 
Mlkkeison  had  expressly  agreed  to  accept  a 
deed  from  either  Shelly  or  his  grantee.  The 
very  contingency  of  a  transter  by  the  vendor 
before  conveyance  to  the  vendee  was  con- 
templated and  provided  for  by  the  parties. 
For  this  reason  a  number  of  the  authorities 
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cited  U,T  the  Chief  Justice  do  not  Beem  to  be 
In  poiut  I  am  uuable  to  discover  any  force 
in  the  construction  placed  by  Judge  BAR- 
THUI.OMEW,  In  bis  opinion,  upon  the  testi- 
mony of  Shelly  that  be  bad  merely  quit- 
claimed his  interest,  as  showing  a  transfer 
of  the  right  to  the  purchase  price.  The  word 
"Interest"  unquestionably  refers  to  only  the 
land.  That  be  does  not  mean  to  testify  that 
he  assigned  the  right  to  the  purchase  price 
is  made  clear  by  his  testimony  that  be  bad 
always  been,  and  still  was,  the  owner  of  the 
notes.  His  testimony  would  not  be  true  if 
be  bad  transferred  to  Percival  the  right  to 
tbe  purchase  price,  for  such  a  transfer  would, 
of  itself,  vest  in  Perclval  tbe  title  to  tbe 
notes.  It  is  possible  that,  when  the  pur- 
chase price  is  not  evidenced  by  a  note  or 
notes,  the  conveyance  of  tbe  land  by  the 
vendor  to  a  third  person  would  raise  a  pre- 
sumption that  the  vendor  intended  to  trans- 
fer the  right  as  well  as  tbe  obligation.  See, 
on  this  point,  as  favoring  this  view,  Sons  of 
Temperance  v.  Brown,  9  Minn.  157  (Gil.  144); 
Ten  Mck  v.  Simpson,  1  Saudf.  Cb.  244;  Dan- 
iels V.  Davison,  16  Ves.  249,  and  17  Ves.  433. 
But  tbere  are  cases  which  seem  to  support 
tbe  other  view.  Chlnn  v.  Butts,  3  Dana, 
547;  Lodge  V.  Lyseley,  4  Sim.  70;  Wbitworth 
V.  Gaugaln,  3  Hare,  416;  Scott  v.  Coleman, 
5  T.  B.  Mon.  73;  Secombe  v.  Steele,  20  How. 
04—107.  On  this  question,  it  is  unnecessary 
to  express  any  opinion.  But  when  tbe  pur- 
chase price  is  evidenced  by  notes  which  are 
uot  transferred,  but  retained  by  tbe  vendor, 
tbe  mere  fact  of  a  conveyance  cannot  cre- 
ate a  presumption  that  the  right  to  the  pur- 
chase money  has  been  assigned.  And  tbe 
vendee  is  not  Justified  in  drawing  such  infer- 
ence when  be  Icnows  that  such  notes  have 
uot  been  transferred.  Such  Icnowledge  he 
Is  presumed  to  liave  when  he  blindly  deals 
with  a  third  person,  malting  n'o  effort  to  as- 
certain tbe  fact  Tbe  mere  circumstance 
that  tbe  notes  are  not  surrendered  to  bim  is 
sufficient  to  put  him  on  bis  guard.  The  rule 
Is  well  settled  that  one  who  pays  a  note, 
without  requiring  surrender  of  tbe  posses- 
sion of  it,  cannot  derive  any  protection  from 
the  i>ayment,  if  at  tbe  time  of  payment  the 
note  bad  in  fact  been  transferred  to  another. 
See  Kernoban  v.  Durham,  48  Ohio  St  1,  26 
N.  E.  982,  and  cases  cited.  In  view  of  such 
a  rule,  can  it  be  said  that  tbe  debtor  can  as- 
sume tbe  fact  of  an  assignment  from  tbe 
mere  execution  of  an  instrument  whose  legal 
eflTect  Is  not  to  transfer  tbe  note,  and,  acting 
on  such  assumption,  pay  the  debt  to  a  per- 
son not  entitled  to  receive  it,  without  in- 
quiring for  the  note,  or  ascertaining  whether 
It  lias  in  fact  been  assigned,  and  tlien  claim 
protection  as  one  who  has  acted  with  rea- 
sonable prudence?  Tbe  opinion  of  the  Chief 
Justice  exonerates  the  defendant  from  lia- 
bility, although  it  is  conclusively  shown  on 
the  new  trial  that  tbe  right  to  the  purchase 
price  was  not  assigned  to  Percival,  unless  it 
can  be  iiroved,  by  some  fact  other  tlinn  tbe 


retention  of  the  notes  by  Shelly,  that  he 
(Milikelson)  liad  notice  that  Shelly  bad  not 
transferred  them  to  Percival. 

I  cannot  assent  to  the  reasoning  of  Judge 
BARTHOLOMEW  that  the  poverty  or  ignor- 
ance of  tbe  defendant,  or  tbe  shrewdness  of 
tbe  plaintiff,  should  influence  us  in  the  least 
These  questions  are  Important  when  there  is 
an  issue  of  fraud  or  mistake  or  duress  to  be 
tried.  But  In  this  case  we  have  merely  a 
question  of  law  to  decide.  Rules  of  law 
cannot  be  adjusted  to  tbe  varying  faculties 
and  attainments  of  men.  There  must  be  one 
law  for  all.  In  tbe  administration  of  Jus- 
tice in  the  courts,  ideal  Justice  can  never  be 
attained.  Tbe  most  that  can  be  hoped  for  is 
a  reasonable  approximation  to  It  That  this 
practical  Justice  may  in  tbe  main  be  meted 
out  it  is  indispensable  that  the  law  should 
be  stable.  I  believe  that  the  practice  of  do- 
ing violence,  however  slight,  to  legal  prin- 
ciples to  accomplish  Justice  in  individual 
cases,  has  resulted  in  incalculable  injustice 
to  future  litigants,  by  unsettling  the  law. 
From  tbe  two  views  that  appear  to  be  set 
forth  in  the  opinion  of  my  associates,— that 
the  right  to  the  purchase  price  was  in  fact 
transferred  to  Percival,  and  that  Mikkelson 
was  Justified  In  assuming  that  It  was  so 
transferred, — ^I  am  constrained  to  dissent. 
I  tlilnk  that  there  "^as  nothing  in  the  case 
to  warrant  a  finding  that  the  right  to  the 
purchase  money  bad  been  assigned  to  Per- 
cival, and  I  also  think  that  Mlldselson  was 
not  Justified  in  assuming  that  this  right  had 
been  so  assigned.  And,  in  addition,  tbe  case 
shows,  to  the  satisfaction  of  my  mind,  that 
he  did  not  act  upon  such  assumption,  but  up- 
on the  theory  that  Shelly  had  abandoned  tbe 
contract  by  conveying  to  Perclval.  My  vote 
Is  for  the  afiirmance  of  the  Judgment.  I  con- 
cur in  the  opinion  of  the  Chief  Justice  in  all 
respects  except  as  I  have  otherwise  indicat- 
ed In  this  opinion. 


KING  V.  McCLURG  et  el. 

(Supreme  Court  of  South  Dakota.     May  14, 

1895.) 

Powers   Conferred  on  Juoob  —  Exekcibb  bt 

CoBKT— Removai,  or  AssioKEE— Wart  o» 

Notice— Harmless  Error. 

1.  A  circuit  court  may  ordinarily  exercise 
the  judicial  powers  conferred  by  statute  upon  its 
Judge. 

2.  Since  the  adoption  of  section  4828,  Comp. 
Laws,  a  circuit  judse,  when  exercising  judicial 
powers  within  his  circuit  conferred  upon  liim  as 
judge,  may  exercise  such  powers  in  the  name  of 
the  court,  and  as  the  act  of  the  court. 

3.  And  this  applies  to  the  powers  conferred 
upon  circuit  judges  by  section  4675,  Comp.  Laws; 
and  the  powers  conferred  upon  the  judge  by  that 
section  may  be  exercised  by  the  court  and  in 
the  name  of  the  court. 

4.  An  order  removing  an  assignee  under  the 
provisions  of  section  4675.  Comp.  Laws,  made 
without  a  formal  notice  that  application  T^ould  be 
msule  therefor,  when  such  assignee  and  his  coun- 
sel are  present  in  court  in  pnrsuance  of  notice  of 
a  motion  tliat  the  assignee  render  his  account,  re- 
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port  Ws  proceedings,  file  a  report  of  the  condition 
of  the  estate,  and  make  distribution  of  the  pro- 
ceeds in  his  hands,  though  it  may  be  irregular, 
will  not  be  reversed,  when  tlie  assignee's  report 
and  admissions  in  open  court  show  gross  irregu- 
larities in  the  management  of  the  estate,  and  nei- 
ther he  nor  bis  connael  object  to  the  making  of 
the  order,  or  request  further  time,  and  the  as- 
signee informs  the  court  at  the  time  the  order  is 
made  that  he  has  no  objection  to  being  remored. 
(Syllabus  by  the  Ck>urt) 

Appeal  from  circuit  court,  Hughes  coun- 
ty;   Howai-a  G.  Fuller,  Judge. 

Proceedings  by  Alexander  C.  McOlurg 
and  others  for  the  removal  of  Royal  F. 
King  as  assignee  for  the  benefit  of  credit- 
ors. From  an  order  removiug  him,  saUl 
King  appeala     Affirmed. 

D.  W.  March  and  Lorlng  E.  Gaffy,  for  ap- 
pellant. Homer  &  Stewart,  for  respond- 
ents. 

CORSON,  P.  J.  In  December,  1890,  the 
State  Bindery  Company,  a  corporation, 
made  an  assignment  for  the  benefit  of  its 
creditors  to  Royal  F.  King,  as  assignee. 
Prior  to  this  assignment,  Alexander  C.  Mc- 
Olurg and  Frederick  Smith,  as  copartners, 
had  commenced  an  action  to  recover  the 
amount  due  them  from  said  State  Bindery 
Company,  for  which  judgment  was  rendered 
In  their  favor  In  the  fall  of  1S91.-  A  judg- 
ment was  also  rendered  about  the  same 
time  against  said  corporation  In  favor  of 
Harry  H.  Latham  for  an  amount  due  him. 
In  November.  18S2,  said  judgment  creditors 
seived  upon  said  King  notice  of  a  motion 
for  an  onler,  substantially  as  follows:  That 
the  said  Royal  F.  King,  assignee,  render  an 
account  of  his  proceedings  as  said  assignee 
within  a  given  time,  to  be  fixed  by  said 
court,  and  also  for  an  order  for  him  to  file 
a  report  of  his  proce^inga  as  said  asslgrnee 
with  said  court,  and  to  file  a  report  of  the 
condition  of  the  estate  In  his  bands,  or  dis- 
posed of  by  blm  as  said  assignee,  and  also 
for  an  order  requiring  Mm,  as  said  as- 
signee, to  make  a  distribution  of  the  money 
in  bis  hands  as  said  assignee,  derived  from 
the  sale  of  the  property  of  his  assignor,  the 
said  State  Bindery  Company,  to  the  credit- 
ors of  said  State  Bindery  Company,  Including 
the  petitioners  herein,  the  said  A.  G.  Mo- 
Clurg  &  Co. 

The  learned  counsel  for  appellant  contend 
that  the  order  was  made  by  the  "Court," 
and  not  by  the  "Judge,"  and  is  therefore  a 
void  order.  The  order  recites  that  it  was 
made  "by  the  court,"  and  as  made  "In  open 
court,"  etc.;  but.  In  the  view  we  take  of 
the  case,  this  Is  not  material,  as  we  are  of 
the  opinion  that  the  order  could  have  been 
made  by  the  court  Section  4C75,  Comp. 
Laws,  under  which  the  proceedings  In  this 
case  were  had,  provides  that  all  the  proceed- 
ings under  the  act  shall  be  subject  to  the 
order  and  supervision  of  the  judge  of  the 
circuit  court,  and  that  such  judge  may  make 
the  various  orders  therein  provided  for.  The 


evident  object  of  the  statute  was  to  enable 
the  Judge,  as  such,   to   make  any   required 
order  at  any  time,  upon  application  to  him 
as  such  judge,  without  regard  to  the  terms 
of  the  court  held  in  the  county  where  sacb 
proceedings   are   had.      In    the    exercise    of 
Judicial  power,  a  court  may  ordinarily  per- 
form any  act,  the  power  to  perform  which 
has  been  conferred  upon  a  Jadge.    When  the 
Judge  performs  any  Judicial  act  as  Jadge. 
or  "at  chambers,"  he  Is  simply  acting  as  a 
Judge  out  of  court     Whereatt  t.  Ellis,    C."> 
Wis.  639,  27  N.  W.  630,  and  28  N.  W.  33.1. 
When  he  performs  the  same  act  In  court,  it 
Is  the  act  of  the  court    Prior  to  the  amend- 
ment passed  In  1887  to  the  practice  act  of 
1877,  many  Judicial  powers  were  conferred 
upon  the  Judges  to  enable  them  to  perform 
certain  duties  out  of  term  time,  as  under  the 
old  system  a  judge  could  perform  no  act,  as 
a  court,   except  during  a  regular  term    of 
court.    Since  the  amendment  above  mention- 
ed,  which  provides  that  the  circuit   courts 
are  always  open  for  the  transaction  of  all 
court  business,  except  the  trial  of  issues  of 
fact,  the  reason  for  exercising  Judicial  i>ow- 
ers  conferred  npon  the  Judges,  by  the  Judge 
as  such,  and  not  by  the  court,  has  practic- 
ally ceased  to  exist  in  this  state,   except 
when   the   Judge   exercises   Judicial   powers 
without   his    dr'cnit,    but   within  the    state. 
Section  4828,  Comp.  Laws.   Since  the  amend- 
ment above  referred  to,  a  Judge,  when  ex- 
ercising Judicial  powers  within  his  circuit, 
conferred  upon  him  as  Judge,  may  exercise 
such  powers  In  the  name  of  the  court,  and 
as  the  act  of  the  court,  though  he  may  still 
exercise  such  powers  as  Judge  only,  and  not 
as  a  court,  If  for  any  reason  he  deems  It 
proper  to  do  so.     The  Judicial  powers  con- 
ferred npon  Judges,  as  such,  are  embraccl 
within  the  powers  vested  In  the  courts,  and 
may  ordinarily  be  exercised  by  the  courts. 
This  seems  to  have  been  the  view  of  the 
powers  conferred  upon   a  Judge  taken  by 
the  supreme  court  of  Minnesota.     In   con- 
struing a  section  of  the  assignment  law  of 
that  state,  from  which  ours  was  evideotly 
copied,  that  court  held  that  the  powers  con- 
ferred npon  a  Judge  might  be  exercised  by 
the  court     Clark  v.  Stanton,  24  Minn.  232. 
In  that  case  the  court  says:    "To  give  ef- 
fect, then,  to  the  provisions  of  this  statute 
in  respect  to  all  the  powers  of  this  charac- 
ter which  It  assumes.  In  terms,  to  confer 
upon  the  "Judge  of  the  district  court,'  It  must 
be  presumed  they  were  intended  to  be  vested 
In  the  court   itself,  to  be  exercised  by  the 
judge,    as    the    authorized    oflBcer    by    and 
through  whom  its  Judicial  functions  are  to 
be  administered.    That  the  proceedings  here- 
in, therefore,  were  commenced  and  pposecnted 
In  the  district  court,  furnishes  no  ground  for 
alleging    error."      We    conclude,    therefore, 
that  the  order  made  by  the  court,  and  ap- 
pealed   from,    was    properly    made   by   the 
court.  Instead  of  the  judge. 
It  is  further  contended  that  the  court  en^ 
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«d  In  making  the  order  for  the  removal  of 
the  assignee,  for  the  reason  that  no  formal 
objections  to  the  report  of  the  assignee 
were  filed,  and  no  cause  was  shown  tor  the 
making  of  the  order  of  removal.  But  we 
think,  In  view  of  the  facts  disclosed  by  the 
record  In  this  case,  that  this  position  Is  not 
tenable.  It  will  be  observed,  from  that  por- 
tion of  the  notice  copied  Into  this  opinion, 
that  notice  was  given  that  the  motion  woald 
be  made  that  the  asq^gnee  render  an  ac- 
connt,  report  his  proceedings,  file  a  report 
of  the  condition  of  the  estate,  and  make 
distribution  of  tfie  money  In  his  hands  to 
the  credltons.  Upon  the  hearing  of  that 
motion,  the  assignee  was  ordered  to  file  his 
acconnt  and  report  By  the  report  so  filed, 
and  the  admissions  of  the  assignee  made  in 
open  court,  it  appeared  that  the  proceedings 
of  the  assignee  had  been  clearly  Irregular, 
and  that'  there  was  good  and  sufficient  cause 
for  his  removal  a8..sach  assignee. 

It  is  also  contended  that  the  court  erred 
In  removing  him  without  notice.  But  we 
think  that,  under  the  facts  disclosed  by  the 
record  in  this  case,  the  objection  cannot  be 
sustained.  It  appears  from  the  record  that 
the  matter  was  before  the  court  for  some 
weeks,  and  that  a  continuance  was  granted 
from  time  to  time  to  enable  the  assignee  to 
make  ont  his  report,  account,  etc.,  and  that 
when  the  order  was  made,  removing  him,  he 
was  present  In  conrt  with  his  counsel.  It 
further  appears  that  he  stated  in  open  court 
that  he  had  no  objection  to  being  removed. 
It  does  not  appear  that  he  requested  further 
time  to  make  defense  to  the  suggestion  of 
the  court  that,  under  the  facts  disclosed, 
be  regarded  it  his  duty  to  remove  him,  and 
when  the  order  was  made  he  took  no  excep- 
tion to  the  order.  While  a  notice  of  such 
motion  is  ordinarily  necessary,  and  a  court 
would  not  be  Justified  In  making  the  order 
In  tb«  absence  of  the  assignee  and  his  coun- 
sel, without  notice,  yet,  when  made  in  the 
presence  of  the  assignee  and  his  counsel, 
without  objection,  or  a  request  for  further 
time,  and  upon  facts  appearing  to  the  court 
from  the  report  of  the  assignee,  and  his  ad- 
missions In  open  court,  we  are  of  the  opin- 
ion that  a  failure  to  require  a  formal  notice 
is  not  a  sufficient  ground  for  a  reversal  of 
the  order.  Section  4675,  Comp.  Laws,  un- 
der which  this  proceeding  was  had,  does  not 
presrribe  the  method  of  proceeding.  It  sim- 
ply provides  that  "such  Judge  may  in  his 
discretion,  for  cause  shown,  remove  any  as- 
signee or  assignees  and  appoint  another  or 
others  in  bis  stead,"  etc.  The  discretion 
here  spoken  of  is  not  a  mere  arbitrary  dis- 
cretion, but  a  legal  discretion,  to  be  exercis- 
ed apon  facts  proven,  or  appearing  to  the 
court,  and  Is  subject  to  review  by  this  court. 
The  whole  matter  of  the  assignment  and 
proceedings  had  thereunder  was  before  the 
court  for  Investigation.  It  had  Jurisdiction 
of  tbe  person  of  the  assignee,  and  of  the 
■object-matter,  and  it  could  properiy  act  up- 


on any  matter  connected  with  the  execution 
of  the  trust  To  hold  that  after  the  accounts 
and  rei>ort  were  filed,  and  tbe  admissions  of 
the  assignee  in  open  court,  showing  clearly 
good  cause  for  removal,  it  was  necessary  for 
the  court  to  stop  further  proceedings,  that  a 
formal  notice  of  a  motion  for  a  removal  of 
the  assignee  might  be  given,  when  neither 
the  assignee  nor  his  counsel  requested  that 
such  notice  be  given,  nor  objected  to  the 
making  of  the  order  by  the  court,  would 
be  to  require  the  performance  of  a  mere  use- 
less act,  not  required  by  the  terms  of  tbe 
statute.  We  are  satisfied  that  no  Injustice 
was  done  the  assignee  In  this  case,  and  that 
the  omission  of  a  formal  notice.  If  an  Irreg- 
ularity, was  not  one  prejudicial  to  the  as- 
signee. 

It  Is  further  contended  that  the  order  is 
Insufficient  to  transfer  the  estate  to  the  new 
assignee.  But  this.  In  our  opinion,  la  not 
tenable.  The  order  provides:  "And  It  Is 
ordered  that  all  the  trust  estate,  real,  per- 
sonal and  mixed,  of  every  kind  or  nature, 
be  and  tbe  same  Is  hereby  transferred  and 
set  over  to  the  said  Terrlll  Pattlson,  Esq., 
assignee  herein  appointed."  This  order  ful- 
ly complies  with  tbe  terms  of  the  statute 
which  provides  that  such  order  "shall  In 
terms  transfer  to  such  new  assignee  or  as- 
signees, all  the  trust  estate,  real,  personal 
and  mLxed."  Section  4675.  Comp.  Laws. 
This  the  order  In  the  case  at  bar  does,  In 
the  terms  of  the  statute.  Finding  no  error 
In  the  record,  the  order  of  the  circuit  court 
Is  affirmed. 

FULLER,  J.,  took  no  part  la  this  decision. 


FITZGERALD  v.  MILLER  et  al. 

(Supreme  Court  of  South  Dakota.     May  11, 

1895.) 

Invalid  Dbbd— Fossessiox  bt  Grjlktee— Effect 
os  subseqcest  pukcbasek— jcdoment  llbn. 
Under  a  power  of  attorney  from  D.,  who 
held  the  legal  title,  M.  sold  for  full  value,  and 
attempted  to  convey  to  W.,  a  lot  located  upon  a 
certain  40-acre  tract  which  bad  been  laia  out 
and  platted  as  a  town  site.  Tbe  deed  was  in- 
advertently signed  by  M.,  tbe  attorney  in  fact  >■ 
grantor.  Instead  of  D.,  the  legal  owner,  by  said 
attorney  in  fact  W.  mimediately  erected  a  busi- 
ness building  thereon,  and  went  into  and  remain- 
ed in  .actual  possession,  and  was  so  occupying  tbe 
premises  for  the  purposes  of  trade,  when  a  deed 
to  tbe  entire  40  acres,  upon  which  the  lot  in  con- 
troversy is  situated,  was  executed  to  E.  M.  in 
proper  form,  signed  D.,  by  bis  attorney  in  fact, 
and  afterwards,  for  tbe  purpose  of  correcting  the 
error  and  to  carry  ont  the  agreement  between  tbe 
original  parties,  a  proper  and  sufiSdent  deed  to 
the  lot  was  executed  and  delivered  to  F.,  a  bona 
fide  purchaser,  who,  claiming  title  under  a  deed 
from  W.,  bad  been  for  more  than  10  yean  in  ac- 
tual possession  of  tbe  premises.  In  an  action  by 
F.  to  quiet  title,  and  set  aside  tbe  deed  to  E.  M. 
80  far  as  the  same  affects  said  lot,  and  to  re- 
strain a  judgment  creditor  of  said  E.  M.  from 
■ellljig  the  premises  on  execution  to  satisfy  fats 
Judgment  it  is  held,  on  demurrer  to  tbe  complaint 
that  tbe  same  states  a  cause  of  action,  and  that, 
as  against  W.,  the  equitable  owner  or  his  snccea- 
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sor  In   interest   In   actual   posBession.   the   deed 
to  E.  M.  is  TOid,  nnder  section  3303  of  tlie  Ck>ni- 
piled  Laws,  and  ttiat  the  lien  of  aaid  judgment 
creditor  is  subject  to  existing  equities. 
(Syllabas  bj  the  Court.) 

Appeal  from  clrcnit  court.  Hand  county; 
Lorlng  E.  GaSy,  Judge. 

Action  by  James  D.  Fitzgerald  against  En- 
dell  J.  Miller  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.     Keversed. 

John  Lu  Pyle,  for  appellant  Baldwin  & 
Frederick,  for  respondents. 

FULLER,  J.  This  was  an  action  to  re- 
move a  cloud  ui>on  the  title  to  certain  real  es- 
tate, and  to  restrain  the  sale  thereof  upon 
execution,  and  tbe  appeal  is  taken  by  the 
plaintiff  from  a  judgment  of  dismissal  enter- 
ed in  favor  of  the  defendants  upon  a  demur- 
rer to  the  complaint,  upon  the  ground  that  the 
same  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  substantive 
facts  upon  which  plaintiff  relies,  as  disclosed 
by  bis  complaint,  are,  briefly  stated,  In  ef- 
fect as  follows:  On  the  3d  day  of  May,  lUSi, 
the  title  to  the  original  town  site  of  Miller 
was  in  the  name  of  Alexis  Dumerce,  a  half- 
breed  Sioux  Indian,  and  at  that  time,  and  at 
all  subsequent  periods,  Heniy  Miller  was,  and 
for  about  15  years  prior  thereto  had  been, 
fully  aathorised  and  empowered  by  said 
Alexis  Dumerce,  under  his  irrevocable  power 
of  attorney,  to  acquire,  take  possession  of, 
and  to  sell,  and  in  his  name  to  transfer,  by 
good  and  sufficient  warranty  deed,  any  and 
all  of  the  real  estate  described  in  the  com- 
plaint as  the  original  town  site  of  Miller, 
and  located  upon  the  S.  W.  %  of  the  S.  E.  % 
of  section  10,  township  112,  of  range  68  W. 
of  the  fifth  principal  meridian,  and  it  is  al- 
leged that  said  power  of  attorney  conferred 
upon  said  Henry  Miller  the  full  powers  of 
an  owner  over  the  real  estate  so  located.  That 
on  the  date  above  named  Henry  Miller  sold 
for  a  valuable  coasideratlon  lot  5  of  block  4 
of  the  original  town  site  of  Miller  to  John 
O.  Williams,  and,  although  intending  to  con- 
vey said  lot  by  a  good  and  sufficient  war- 
ranty deed,  the  transfer,  as  shown  by  said 
deed,  whldh  was  Immediately  recorded,  pur- 
ports to  be  directly  from  Henry  Miller  to 
John  0.  Williams,  and  the  name  of  Alexis 
Dumerce  does  not  appear  therein  as  grantor 
or  otherwise.  That  said  property  has  ever 
since  been  in  the  actual  possession  of  the 
grantee  in  said  deed,  and  his  successors, 
claiming  adversely  to  the  said  Henry  Miller 
and  the  said  Alexis  Dumerce.  That  "said 
John  C.  Williams  went  Into  immediate  pos- 
session of  said  lot,  and  erected  a  building 
thereon,  which  has  been  used  as  a  store  build- 
ing, by  the  said  John  C.  Williams,  from  said 
May  8,  1SS2,  until  the  time  of  bis  death,  and 
from  the  time  of  his  death  until  November 
20.  1883.  by  Cyrus  B.  Maple,  his  adminis- 
trator. That  on  said  November  26,  1883,  the 
said  Cyrus  B.  Maple,  as  administrator  of  the 
estate  of  said  John  0.  Williams,  deceased,  ex- 


ecuted and  delivered  to  the  plaintiff  herein, 
James  D.  Fitzgerald,  a  warranty  deed  of  said 
lot,  for  the  sum  of  $1,310,  which  sum  iraj 
at  that  time  paid  by  the  said  James  D.  Fiu- 
gerald.    The  said  James  D.  Fitzgerald  vrent 
into  immediate  possession  of  said  lot,  togetlier 
with   the  building  erected  thereon,  and  bu 
ever  since  had  the  exclusive  possession  tbe^^ 
ot     •     •     •    That  on  January  4,  ISH  tlie 
said   Henry  Miller,   for  the  purpose  of  cor- 
recting the  execution  of  said  deed  of  May  3, 
1882,   executed  and  delivered   to  James  U. 
Fitzgerald  a   deed  of  said   lot,   signing  tlie 
name  of  Alexis  Dumerce  thereto,  and  his  own 
name  as  attorney  in  fact  of  said  Dumercf. 
Said  last-mentioned  deed  was  duly  acknowl- 
edged on  the  4th  day  of  January,  ISSi,  and 
filed  for  record  on  the  same  day,  and  recorded 
in  Book  28,  page  258,  of  Hand  county  records: 
but   the   considerauon   for   such   conveyance 
was  wholly  paid  on  May  3,  18S2,  at  wbicli 
time  said  property  was  purchased  by  said 
Williams  from  the  said  Henry  Miller,  he  act- 
ing as  attorney  in  fact  for  the  said  Alexis 
Dumerce,   having  full   power  and  authoritf 
at  that  time  to  sell  and  convey  said  property. 
That  the  plaintiff  is  the  owner  of  said  prop- 
erty, and  no  other  person  has  any  interest 
whatever  therein."    It  further  appears,  from 
the  allegations  of  the  complaint,  that  a  deed 
under  date  of  July  8,  1882,  was  executed  and 
delivered  by  Henry  Miller,  as  the  attorney  in 
fact  of  Alexis  Dumerce,  to  Eudell  J.  Miller, 
in  which  the  above-mentioned  S.  W.  ^  of  the 
S.  E.  %  of  section  10  was  described,  and  on 
the  7th  day  of  August  of  the  same  year  Eudell 
J.  Miller  obtained  from  Alexis  Dumerce  a  quit- 
claim deed  thereto,  and  both  deeds  thus  procur- 
ed were  duly  recorded  in  the  office  of  the  reg- 
ister of  deeds.    That,  at  the  time  of  the  exe- 
cution and  delivery  of  said  deeds,  John  C. 
Williams  was  in  actual  possession  of  lot  5 
in  block  4,  being  a  port  of  the  40-acre  tract 
above  described,  claiming  advei-sely  to  the 
said  Henry  Miller  and  Alexis  Dumerce  under 
his  deed  to  said  lot  executed  May  3,  1K£2. 
That,  after  said  deeds  to  Eudell  J.  Miller 
were  executed,  delivered,  and  recorded,  c«^ 
tain  judgments  were  obtained  and  docketed 
against  said  Eudell  J.  Miller,  and  the  same 
were  thereafter  assigned   to  the  defendant 
Sherman  Frederick,   who  has  caused  execu- 
tion to  be  Issued,  and  the  defendant  ^erilT  has 
levied  upon  the  lot  above  described  as  the  prop- 
erty of  said  judgment  debtor,  and  has  advertis- 
ed, and  unless  restrained  will  sell,  the  same  In 
satisfbctlon  of  said  judgments,  and  thereby 
create  a  further  cloud  upon  plaintiff's  title. 
In  his  demand  for  relief,  which  is  in  the  usual 
form,  plaintiff  prays,  in  substance,  that  the 
deeds  of  July  8  and  August  7,  1882,  to  Eudell 
J.  MlUo',  be  declared  void,  and  canceled  ao 
far  as  the  same  affect  lot  6  of  block  4,  and 
that  each  of  the  defendants  be  adjudged  to 
have  no  interest  therein,  and  that  the  cloud 
created  by  said  deeds  and  Judgments  be  re- 
moved from  plaintiff's  title  thereto,  and  that 
the  defendant  sheriff  and  his  successors  in 
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office  be  restrained  from  selling  said  lot  un- 
der tbe  abOTe-mentloned  executions,  or  upon 
any  other  executioafi  Issued  upon  judgments 
a^Inst  the  said  Kudell  J.  Miller. 

This  appeal  Is  not  resisted  by  the  defendant 
Eudell  J.  Miller,  who  offered  no  defense  In  the 
court  below,  but  counsel  for  defendants  Fred- 
erick and  Walsh  maintain  that  the  complaint 
falls  to  state  facts  which  entitle  the  plaintiff 
to  any  relief,  although  a  right  of  action  might 
exist  in  favor  of  John  0.  WlUIams.  In  brief, 
it  Is  contended  that  there  are  no  allegations 
sufllrlent  to  enable  plaintiff  to  establish  his 
claim  of  title  from  John  G.  WllUams,  and  as 
it  is  not  made  to  appear,  by  direct  and  une- 
ciiiivocol  avernieuts,  tliat  an  administrator 
was  duly  appointed  and  authorized,  under  the 
statute,  to  sell  and  convey  the  real  estate  In 
question,  we  are  Inclined  to  regard  the  phrase- 
ology of  the  complaint  in  that  particular  ob- 
jectionable; and  in  order  to  determine  wheth- 
er such  pleading,  viewed  as  an  entirety,  states 
facts  sufficient  to  enable  plaintiff  to  maintain 
a  cause  of  action  against  either  or  both  of 
the  defendants  appearing,  we  have  carefully 
considered  the  various  allegations  of  the  com- 
plaint, and  from  the  recitals  of  which,  when 
collectively  examined,  it  clearly  appears  that 
in  the  original  transaction  both  Miller  and  Wil- 
liams acted  in  the  utmost  good  faith.  Wil- 
liams paid  full  value  for  the  lot,  made  valuable 
improvements  thereon,  went  into  actual  pos- 
session, and  was  occupying  the  same  under  his 
deed,  when  the  transfers  were  made  to  Ehidell 
J.  Miller.  That  Henry  Miller  intended  to  give 
Williams  a  good  and  sufficient  deed  is  exem- 
plltied  by  the  following  averment,  which  must 
be  talcen  as  true:  "That  on  the  14th  day  of 
January,  1894,  the  said  Henry  Miller,  for  the 
purpose  of  correcting  the  execution  of  said 
deed  of  May  3,  1882,  executed  and  delivered  to 
James  D.  Fitzgerald  a  deed  of  said  lot,  signing 
the  name  of  Alexis  Domerce  thereto,  and  his 
own  name  as  attorney  in  fact  of  said  Alexis 
Dnmerce."  If  John  C.  Williams  was  in  actual 
possession  and  the  equitable  owner  of  the  lot 
in  controversy,  claiming  said  property  under 
a  title  adverse  to  that  of  Eudell  J.  MUler's 
grantor  at  the  time  his  deeds  were  executed 
and  delivered,  the  same  were  insufficient  to 
convey  any  title,  and  were  void  under  section 
3303  of  the  Cktmpiled  Laws,  which  is  as  fol- 
lows: "Every  grant  of  real  property  •  •  • 
is  void.  If  at  the  time  of  the  delivery  thereof, 
Mich  real  property  is  in  the  actual  possession 
of  a  person  claiming  under  a  title  adverse  to 
that  of  the  grantor."  Had  Henry  Miller,  as 
the  authorized  ageot  of  Aletxls  Dumerce,  sold 
and  entered  Into  a  parol  agreement  to  convey 
the  lot  Is  controversy  to  John  C.  Williams, 
who,  relying  upon  said  agreement,  paid  the 
purchase  price,  and  entered  Into  actual  pos- 
session, and  80  continued  to  occupy  the  prop- 
erty, making  valuable  Improvements  thereon, 
his  position  would  be  that  of  one  "clalmmg  un- 
der a  title  adverse  to  that  of  the  grantor"; 
and  a  court  of  equity  would.  Independently  of 
tbe  statute  above  quoted,  unhesitatingly  en- 


force the  contract,  and  require  tbe  execution  of 
a  deed  according  to  the  terms,  thereof.  In 
Its  usual  and  ordinary  acceptation,  the  word 
"title"  signifies  the  means  by  which  the  owner 
of  land  rlj^tf ully  holds  the  possession  thereof, 
and  the  deed  from  Henry  Miller  to  John  C. 
Williams,  as  described  by  the  complaint,  was 
sufficient  to  sustain  a  claim  of  title  and  own- 
ership adverse  to  the  grantor  In  the  deed  to 
Gudell  J.  Miller;  and,  under  secUon  3303  of 
the  statute,  said  last-mentioned  transfer  was 
void,  and  therefore  Ineffectual,  as  against  Wil- 
liams or  any  subsequent  holder  or  the  equi- 
table title  in  actual  possession,  claiming  to  be 
tbe  owner  of  the  property.  Dawley  v.  Brown. 
79  N.  Y.  390;  Insurance  Co.  v.  Grim,  32  Ind. 
249;  Swett  V.  Poor,  11  Mass.  549;  Kennebec 
Purchase  v.  Laboree,  11  Am.  Dec.  79.  As- 
suming that  plaintiff,  who  bought  and  paid 
full  value  for  the  property  on  the  20th  day  of 
November,  1883,  would  not,  under  the  allega- 
tions of  his  complaint,  be  permitted  to  estab- 
lish upon  the  trial  the  authority  of  the  admin- 
istrator of  the  estate  of  John  O.  Williams  to 
execute  the  deed  under  which  be  went  into 
and  continuously  remained  in  actual  posses- 
sion for  more  than  10  years,  he  would  still 
be  entitled  to  recover,  as  against  the  defend- 
ant, under  the  deed  of  January  4,  1804,  ex- 
ecuted In  the  name  of  Alexis  Dumerce  by  Hen- 
ry Miller,  his  attorney  In  fact.  The  deeds  to 
Eudell  J.  Miller  being  void  under  the  circum- 
stances of  this  case,  viewed  in  the  light  of  the 
statute,  no  interest  thereby  vested  In  him, 
and  there  was  nothing  to  which  the  liens  of 
his  Judgment  creditors  could  attach.  To  the 
effect  that  a  judgment  Is  only  a  lien  upon  tbe 
Interest  of  the  judgment  debtor  in  land,  and 
that  such  lien  Is  subject  to  all  existing  equities 
In  favor  of  third  parties,  see  Moore  v.  Thomas 
(Ind.  Sup.)  30  N.  E.  712,  and  numerous  cases 
there  cited.  From  the  allegations  of  the  com- 
plaint It  Bxifflclently  appears  that  the  previous- 
ly recorded  deedr  to  Eudell  J.  Miller  cast  a 
Moud  upon  plaintiff's  title,  and  tbe  fact  that 
his  property  has  been  seized  and  advertised 
for  ^le,  under  executions  issued  upon  judg- 
ments against  said  Miller,  suggests  a  further 
cloud  and  a  multiplicity  of  suits.  We  conclude 
that  the  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action,  and  the  judgment 
of  dismissal  entered  upon  the  order  sustaining 
the  demurrer  is  reversed. 


In  re  STATE  BONDS. 
(Supreme  Court  of  South  Dakota.    May  2,  ISO.'S.) 

COSSTITUTIOKAL  LaW— STATE  BOSDB— LlMITA- 

TioHS— School  Fukd. 

1.  Act  March  12,  1895,  directing  the  issne 
and  Bale  of  state  bonds  to  make  good  losses  to  the 
permanent  school  fund  and  to  the  interest  and  in- 
come funds,  caused  by  the  defalcation  of  the  late 
state  treasurer,  is  not  repugnant  to  Const  art.  13, 
S  2,  limitinB  the  state's  power  to  "contract  debts.' 

2.  Const,  art.  8,  §§  2,  13,  provide  that  tbe 
state  shnll  make  good  all  losses  to  the  perpetual 
school  fund;  and  that  losses  caused  by  tbe  de- 
falcation or  ousmanaeement  of  the  officer  cod- 
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trollin?  the  fand  shall  be  a  permanent  fnniled 
debt  against  the  state,  which  shall  not  be  counted 
•  •a  a  part  of  the  indebtedness  to  wUeh  the  state  is 
Umited  by  Const  art  13,  S  2. 

3.  Article  S,  S  3,  declares  tiiat  no  part  of  the 
fnnd,  "either  principal  or  interest,"  shall  be  di- 
verted from  its  purpoae.  HHd,  tiiat  the  state 
must  make  good  all  losses  to  the  interest  and  in- 
come funds  as  well  as  to  the  permanent  fund, 
and  for  this  purpose  the  legislature  may  authoriase 
the  issue  of  bond*. 

Application  by  the  goremot  to  the  supreme 
court  in  the  matter  of  the  Issue  of  state  bonds. 

Governor's  Office. 

Pierre,  South  Dakota,  April  24,  1895. 
To  the  Honorable  Judges  of  tbe  Supreme 

Court  of  the  State  of  South  Dakota. 

Gentlemen:  The  legislature  of  this  state 
at  Its  late  session  enacted  a  law,  approved 
March  12,  1885,  by  which  I  am  required.  In 
connection  with  the  state  treasurer,  to  exe- 
cute state  bonds  to  the  amount  of  $08,000,  the 
proceeds  of  which  are  to  be  used  to  malte 
good  the  losses  to  the  permanent  school  and 
interest  and  income  funds  caused  by  the  de- 
falcation of  the  late  state  treasurer.  The 
execution  of  these  bonds  Is  a  matter  of  great 
Importance  to  the  state  and  to  myself  In  the 
'  discharge  of  my  executive  duties  as  governor, 
and  hence  I  deem  It  proper  to  request  your 
opinions  as  Judges  of  the  supreme  oourt,  ub- 
der  and  by  virtue  of  the  provisions  of  section 
13,  art  5,  of  the  state  constitution,  upon  the 
following  question:  Does  said  act  conflict 
with  the  provisions  of  the  constitution  of  this 
state? 

I  remain,  yours,  truly, 

C.  H.  SHELDON, 
Governor  of  the  State  of  South  Dakota. 

Supreme  Court  Chambers. 

Pierre,  S.  D.,  May  2,  180S. 
■His  Excellency,  Charles  H.  Sheldon,  Governor 

of  the  State  of  South  Dakota. 

Sir:  We  have  the  honor  to  acknowledge  the 
receipt  of  your  communication  of  April  24, 
1895,  requesting  the  opinions  of  the  Judges  of 
the  supreme  court,  under  and  by  virtue  of  the 
provisions  of  section  13,  art.  5,  of  the  consti- 
tution of  this  state,  as  to  whether  or  not  the 
act  passed  by  the  lefilslnture  of  this  state  at 
its  late  session,  entitled  "An  act  to  authorize 
the  treasurer  of  the  state  to  issue  bonds  and 
apply  the  proceeds  of  the  sale  of  the  same  to 
the  payment  of  the  loss  of  the  permanent  and 
interest  and  income  school  funds  of  this  state 
occasioned  by  the  defalcation  of  W.  W.  Tay- 
lor, late  treasurer  of  the  state  of  Sooth  Da- 
kota," approved  March  12,  1895,  conflicts  with 
the  provisions  of  the  constitution  of  this  state, 
and  to  which  we  respectfully  submit  the  fol- 
lowing reply: 

The  preamble  and  act  referred  to  by  your 
excellency  read  as  follows: 

"Whereas  the  permanent  and  Interest  and 
Income  school  funds  of  this  state  have  sua- 
■taUied  a  loas  amounting  to  the  sum  of  ninety- 


eight  thousand  four  hundred  and  flfty-four 
and  28/100  dollars,  occasioned  by  the  de- 
falcation of  W.  W.  Taylor,  late  treasurer  of 
the  state,  which  amount  has  been  audited  by 
the  proper  authorities,  and  is  a  permanent 
funded  debt  against  the  state  as  provided  In 
section  13  of  article  8  of  the  constitution, 
therefore: 

"Be  It  enacted."  etc.: 

"Section  1.  That  the  state  treasurer  be, 
and  he  is  hereby  authorized  and  directed  to  is- 
sue and  sell  bonds  of  the  state  of  South  Da- 
kota, in  an  amount  snfllcient  to  reimburse 
such  funds  and  not  exceeding  the  sum  of  nlne- 
ty-elgbt  thousand  ^8,000)  dollars  bearing  in- 
terest at  a  rate  not  exceeding  flve  per  cent 
per  annum,  payable  semi-annually  in  the  city 
of  New  York.  Such  bonds  shall  be  executed 
by  the  governor  and  state  treasurer  and  at- 
tested by  the  secretary  of  state  under  the 
great  seal  of  the  state,  and  shall  run  for  a 
porlod  not  exceeding  ten  years;  said  bonds 
shall  not  be  sold  for  less  than  par,  and  the 
proceeds  thereof  shall  be  applied  to  the  pay- 
ment of  the  aforesaid  lose  occasioned  to  the 
permanent  and  interest  and  Income  sdiool 
funds  of  the  state  as  aforesaid.  The  state 
board  of  assessment  and  equalization  ehall 
levy  a  tax  annually  sufflelent  to  pay  the  in- 
terest upon  said  bonds  as  the  same  become 
due  and  provide  for  the  payment  of  the  prin- 
cipal tliereof,  npon  the  maturity  of  said  Imnda. 

"Sec.  2.  An  emergency  Is  hereby  declared 
to  exist  and  this  act  shall  be  in  force  and  ef- 
fect on  and  afto:  its  passage  and  approval. 

"Approved  March  12,  1895." 

It  will  be  observed  that  in  the  preamble 
both  the  permanent  school  fund  and  the 
interest  and  income  funds  are  referred  to, 
and  that  the  act  provides  for  reimbursing  the 
losses  to  both  the  permanent  and  Interest  and 
Income  fmids,  by  the  Issuance  of  state  bonds 
in  a  snfllcient  amount  to  cover  the  losses  sus- 
tained by  tiie  Interest  and  Income  fnnda,  a« 
well  as  the  loss  sustained  by  the  permanent 
school  fnnd. 

Two  questions  natnrally  present  them- 
sdivee  for  our  consideration:  First.  Is  the 
state  authorized,  by  tbe  provisions  of  the 
constitution,  to  make  good  the  losses  to  the 
Interest  and  income  funds,  as  well  as  the 
loss  to  the  perpetual  or  permanent  school 
fund  ?  Second.  Is  It  competent  for  the  legis- 
lature to  make  good  such  losses  to  the  per- 
petual and  Interest  and  Income  funds  by  the 
issuance  of  state  bonds? 

It  is  one  of  the  fundamental  rules  appli- 
cable to  the  constractlon  of  an  act  of  a  state 
legislature  that  such  act  is  presumed  to  l>a 
constitutional.  A  second  rule  equally  funda- 
mental is  that  a  court  will  only  declare  an 
act  of  a  state  legislature  uncoDStltutional,  In 
whole  or  in  part,  when  it  is  satlsfled  t>eynnd 
a  reasonable  doubt  that  the  act  is  in  con- 
flict with  the  state  constitution.  A  reason- 
able doubt  upon  the  question  must  be  solved 
In  favor  of  the  legislative  act  and  the  act 
sustained.    See  Cooley,  Const  LIm.  pp.  218, 
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21fl,  and  cases  there  cited.  With  these  pre- 
liminary observations  we  proceed  to  the  ex- 
amination of  the  proTlsioDS  of  our  state  con- 
stitution bearing  upon  the  questions  present- 
ed. Section  1,  art.  8,  Const,  imposes  upon 
the  le^slature  the  duty  of  establishing  and 
niafntalning  a  general  system  of  public 
scrUools.  Section  2  designates  and  specifies 
what  shall  constitute  the  perpetual  public 
Rchool  fund,  and  provides  that  such  fund 
"shall  be  and  remain  a  perpetual  fund  for 
the  maintenance  of  the  public  schools  in  the 
state.  It  shall  be  deemed  a  trust  fund  held 
by  the  state.  The  principal  shall  forever 
remain  Inviolate;  and  may  be  Increased,  but 
shall  never  be  diminished,  and  the  state  shall 
make  good  all  losses  thereof  which  may  In 
any  manner  occur."  Section  8  provides  for 
the  annua)  distribution  of  the  Interest  and 
Income  fW>m  this  fund,  and  concludes  as  fol- 
lows: "And  no  part  of  the  fund,  either  prin- 
cipal or  interest  shall  ever  be  diverted,  even 
temporarily,  from  this  purpose,  or  used  for 
any  other  pui-pose  whatever  than  the  main- 
tenance of  public  schools  fbr  the  equal  bene- 
at  of  all  the  people  of  the  state."  Section  7 
designates  and  specifies  from  what  sources 
the  "perpetual  funds,"  for  the  university, 
agricultural  coII^e,  normal  schools,  and  oth- 
er educational  and  charitable  Institutions, 
shall  be  derived,  and  concludes  as  follows: 
"The  Interest  and  Income  of  which,  together 
with  the  rents  of  such  lands  as  may  remain 
unsold,  shall  be  Inviolably  appropriated  and 
applied  to  the  specific  objects  of  the  original 
grants  or  gifts.  The  principal  of  every  such 
fund  may  be  Increased,  but  shall  never  be 
diminished,  and  the  interest  and  income  only 
shall  be  used.  Every  such  fund  shall  be 
deemed  a  trust  fund  held  by  the  state,  and 
the  state  shall  make  good  all  losses  there- 
from that  shall  In  any  manner  occur."  Sec- 
tion 13,  art.  8,  of  the  state  constitution,  re- 
ferred to  In  the  preamUe  to  the  act  in  ques- 
tion, reads  as  follows:  "All  losses  to  the 
permanent  school  or  other  educational  funds 
of  this  state  which  shall  have  been  occa- 
sioned by  the  defalcation,  negligence,  mis- 
management or  fraud  of  the  agents  or  o£B- 
cers  controlling  and  managing  the  same, 
shall  be  aiidlted  by  the  proper  authorities 
of  the  state.  The  amount  so  audited  shall  be 
a  permanent  funded  debt  against  the  state 
In  favor  of  the  fnnd  sustaining  the  loss  upon 
which  not  less  than  six  per  centum  of  annual 
Interest  shall  be  paid.  The  amount  of  the  In- 
debtedness so  created  shall  not  be  counted 
as  a  part  of  the  Indebtedness  mentioned  In 
article  13,  S  2-" 

If  It  were  allowable  to  so  construe  this 
section  13  as  to  Include  the  Interest  and  in- 
come In  the  expression,  "the  permanent 
sebool  and  other  educational  funds,"  losses 
to  which  are  to  be  made  good  by  the  state 
under  the  requirement  of  section  2,  there 
would  seem  to  be  no  difficulty  in  the  way, 
except  the  apparent  inconsistency  between 
the  provisions  of  section  2,  that  losses  are  to 
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be  made  good  by  the  state,  and  that  of  sec- 
tion 13,  that  such  loss,  when  audited,  shall 
be  "a  permanent  funded  debt  against  the 
state,"  which  will  be  noticed  later.  That 
this  section  13  was  Intended  to  cover  losses 
of  Interest  and  Income,  as  well  as  losses  tc 
the  permanent  school  fund,  seems  to  have 
been  the  theory  of  the  legislature  in  the  pas- 
sage of  this  law;  but  we  are  Inclined  to  think, 
for  reasons  which  will  be  briefly  noticed  in 
the  course  of  this  opinion,  that  such  Is  not 
the  proper  meaning  of  that  section.  This 
same  expression,  "the  permanent  school  and 
other  educational  funds,"  is  several  times 
traed  in  this  article  8,  and  as  so  used  could 
not  be  meant  to  Include  Interest  and  Income, 
fbr  the  provisions  referred  to  are  entirely  In- 
consistent with  such  meaning.  The  same  ex- 
pression having  been  used  In  other  parts  of 
this  article  with  a  well-defined  meaning,  It 
ought  to  be  presumed,  In  the  absence  of  any- 
thing Indicating  a  different  Intent,  that  it 
was  used  in  the  same  sense  In  this  section 
13. 

We  think  the  obligation  of  tlie  state  to 
supply  and  make  good  all  losses  to  the  in- 
terest and  income  from  such  permanent  fund 
springs  from  and  Is  expressly  devolved  upon 
the  state  by  section  3  of  the  same  ai-tlcle. 
By  that  section  the  state  Is  required  each 
year  to  apportion  and  distribute  such  In- 
terest and  Income  to  the  several  public  school 
corporations  of  the  state.  This  Is  manda- 
tary, and  the  duty  of  the  state  to  so  distrib- 
ute and  pay  over  is  not  avoided  by  the  fact 
that  one  of  its  officers  has  misappropriated 
such  funds.  If  there  were  on  hand,  of  in- 
terest and  Income,  on  the  16th  day  of  June 
of  any  year,  the  date  at  which  the  appor- 
tionment should  be  made,  the  sum  of  $50,- 
000,  the  duty  of  the  state  to  pay  over  $50,- 
000  was  irrevocably  fixed  by  the  constitu- 
tion, and  the  state  could  not  tte  relieved 
of  this  duty  on  the  ground  that  any  officer 
to  whom  it  had  Intrusted  the  custody  of  such 
fimds  had  absconded  with  them.  The  lia- 
bility of  the  state  to  pay  or  supply  such 
loss  vtould  not  constitute  a  contracted  debt, 
within  the  meaning  of  the  constitutional  pro- 
vision limiting  the  power  of  the  state  to 
"contract  debts."  If  It  would,  then  the  state 
would  be  utterly  absolved  from  the  duty  of 
distributing  and  paying  over  such  interest 
in  case  of  loss,  or  of  making  good  such  loss 
if  the  indebtedness  of  the  state  had  already 
reached  the  maximum  Umlt.  The  duty  of 
the  state  to  safely  keep  and  duly  distribute 
and  pay  over  the  school  fnnd  Interest  Is  Just 
as  clearly  enjoined,  and  Just  as  obligatory, 
as  the  duty  to  keep  within  the  constitutional 
limitation  of  indebtedness.  Both  are  Impera- 
tive, and  so  we  think  it  is  not  allowable  to 
so  read  tlie  constitution  as  to  make  it  forbid 
the  state  to  do  a  thing  which  it  expressly  re- 
quires it  sliall  do.  Our  Judgment  Is  that 
the  liability  of  the  state  to  distribute  the  in- 
terest of  the  permanent  school  fund,  being 
thus  clearly  imposed.  Is  strictly  binding,  al- 
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though  a  part  or  all  of  said  interest  moneys 
may  have  been  misappropriated  or  lost  by 
Its  Immediate  custodian,  and  that,  as  already 
intimated,  such  liability  Is  not  a  debt,  within 
the  meaning  of  that  provision  of  the  consti- 
tution limiting  the  debt-contracting  power  of 
the  state.  The  moneys  to  be  distributed 
and  paid  over  are  not  general  funds  belong- 
ing to  the  state,  and  which  the  legislature 
might  have  depleted  by  appropriations  for 
other  pui-poscs.  These  funds  do  not  belong 
to  the  state,  but  to  the  several  school  cor- 
porations. The  state  is  simply  a  consti- 
tutionally appointed  trustee,  with  the  impos- 
ed duty  of  distributing  to  the  real  owners  of 
the  fund  whatever  of  such  moneys  have  been 
received  by  it  up  to  the  15th  day  of  June 
of  each  year.  At  no  time  does  the  state  owe 
these  Interest  moneys  to  the  school  corpora- 
tions. The  relation  of  the  state  to  the  school 
corporations  is  not  that  of  debtor,  but  rather 
that  of  a  bailee  of  a  special  deposit.  It  may 
be  suggested  that  the  same  is  true  as  to  the 
permanent  fund  or  principal,  but  the  consti- 
tution Itself  answers  this  suggestion,  by  ex- 
pressly providing  that,  in  case  of  loss  to  the 
permanent  fund,  the  state  may  and  must 
substitute  Its  own  promise  to  pay  to  the  ex- 
tent of  such  loss.  So  understood,  section  13, 
which  requires  the  loss  to  "the  permanent 
school  or  other  educational  funds"  to  be 
audited  and  remain  "a  permanent  funded 
debt  against  the  state,"  has  no  application 
to  losses  to  the  interest  and  Income  there- 
from, which  the  state  Is  required  to  dis- 
tribute annually.  It  loolis  to  us  to  be  out 
of  harmony  with  the  entire  plan  of  the  con- 
stitutional article  creating  these  two  per- 
manent funds,  the  public  school  fund  by 
section  2,  and  the  other  educational  fund  for 
maintenance  of  state  institutions  by  section 
7.  the  interest  of  which  only,  in  either  case, 
can  be  used,  to  say  that  a  loss  from  such 
interest  moneys,  which  ought  to  be  appro- 
pi^ated  and  paid  out  each  year  for  the  cur- 
rent support  of  the  public  schools,  must  be 
audited,  and  then  become  a  "permanent  fund- 
ed debt,"  upon  which  the  state  shall  only  pay 
interest  This  would  deprive  the  public 
schools  of  the  apportionment  for  the  current 
year,  upon  which  they  had  a  right  to  and 
iiad  depended.  By  the  constitution,  the 
schools  are  entitled  yearly  to  the  whole  of 
this  Income,  and  not  simply  to  the  Interest 
on  It 

Thus  much  having  been  said  as  to  the  lia- 
bility of  the  state  to  repair  the  loss  to  the 
interest  and  income  from  the  permanent 
school  fund,  it  will  be  noticed  that  the  con- 
stitution expressly  and  in  unequivocal  terms 
requires  the  state  to  malce  good  all  losses  to 
the  pi-inclpal  or  permanent  school  fund 
"which  shall  have  been  occasioned  by  the 
defalcation,  negligence,  or  mismanagement 
or  fraud  of  the  agents  or  officers  controlling 
and  managing  the  same";  and  It  Is  then 
speciflcaiiy  provided  that  the  amount  of  the 
indebtedness  so  created  shall  not  be  counted 


OS  a  part  of  the  indebtedness  to  which  the 
state  Is  limited.  It  may  not  seem  plain 
how  the  liability  to  repair  the  loss  to  the 
permanent  fund  is  an  indebtedness,  while 
the  liability  to  replace  the  interest  moneys 
so  lost  is  not  The  reason  for  the  distinction 
Is  this:  In  the  one  case  the  loss  is  to  a  per- 
manent fund,  which  is  always  to  remain  as 
nn  interest-bearing  principal,  and,  In  case 
of  loss  to  it  the  state  Is  required  to  put  in 
the  place  of  such  loss  its  own  promise  to 
pay,  upon  which  it  shall  pay  interest  In 
the  other  case  the  state  is  required,  not  to 
promise  or  undertake  anything  executory, 
but  Is  required  actually  to  pay  over  the  inter- 
est money  precisely  as  though  no  loss  bad 
occurred. 

The  second  question  is,  may  tbe  state  le- 
gally issue  bonds  as  provided  by  the  law  un- 
der consideration,  for  the  loss  to  either  the 
permanent  school  fund,  or  of  moneys  col- 
lected as  interest  therefrom,  or  both?  In 
this  respect  the  state  may  do  whatever  is 
not  forbidden  by  ita  organic  law.  As  al- 
ready seen,  the  limitation  of  state  Indebted- 
ness does  not  apply,  in  respect  to  the  duty 
of  the  state  as  to  either.  The  provision  in 
section  13,  that  the  amount  of  the  loss  to 
the  permanent  fund,  being  properly  audited, 
"shall  be  a  permanent  funded  debt  against 
the  state,"  might  be  teiken  as  definitely  and 
unalterably  fixing  the  form  in  which  such 
Indebtedness  should  be  carried,  and  the  ex- 
act relation  of  the  state  to  it;  but  the  par- 
ticular thought  of  the  constitution  was,  not 
so  much  to  prescribe  a  form  of  security,  as 
to  definitely  and  unequivocally  declare  the 
continuing  and  inevitable  liability  of  the 
state  to  make  the  loss  to  tbe  principal  good, 
and  to  pay  interest  on  the  same  until  it  was 
so  made  good.  It  was  to  be  a  permaueut 
and  continuing,  but  not  a  perpetual.  Inex- 
tinguishable, debt  against  the  stateu  If  so. 
it  could  not  be  a  funded  debt  A  fnnded 
debt  is  one  for  the  payment  of  the  Interest 
of  which,  and  the  ultimate  discbarge  of  the 
principal,  provision  Is  made.  Railroad  Co.  v. 
Dudley,  14  N.  Y.  336,  and  text-boolu  cited. 
We  think  the  subject  of  solicitude  here  was 
to  protect  the  public-school  fund,  and  not  to 
prescribe  the  form  by  which  the  liability  of 
the  state  to  it  should  be  evidenced.  We 
think  it  might  be  by  an  Interest- bearin? 
bond  of  the  state.  If  authorized  by  the  legis- 
lature, "in  favor  of  tbe  fund  sustaining  the 
loss";  or  if  the  state  could  save  money  to 
itself  by  issuing  and  selling  Ite  bonds  for 
the  amount  of  the  loss,  and  turning  over  the 
proceeds  to  the  school  fund,  and  thus  make 
good  the  loss  to  it  by  placing  it  in  precisely 
the  condition  it  was  before  the  loss,  we  can 
see  no  formidable  constitutional  objection 
to  It  and  this  Is  what  the  submitted  law 
proposes. 

This  still  leaves  the  question  of  the  power 
of  the  legislature  to  issue  bonds  covering 
the  loss  of  the  interest  moneys.  As  we  have 
attempted  to  show,  the  state  was  constliu- 
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tionally  bound  to  apportion  and  distribute 
these  moneys  for  this  current  year.  It  was 
not  to  do  this  If  convenient,  or  If  it  had  the 
moneys  on  hand,  but  it  was  to  do  it  uncon- 
ditionally and  absolutely,  and,  if  the  legisla- 
ture should  officially  know  that  for  any  rea- 
son this  would  not  be  done  without  action 
on  its  part,  it  was  its  duty  to  take  such  ac- 
tion as  would  insure  Its  being  done.  The 
duty  to  do  so  being  constitutionally  Imposed, 
from  which  there  was  no  escape,  the  execu- 
tion of  such  duty  included  the  use  of  the 
means  necessary  for  its  accomplishment  It 
thus  became  simply  a  legislative  question  of 
liow  the  state  should  be  put  in  condition  to 
obey  the  imperative  mandate  of  the  constitu- 
tion. If  the  state  had  no  other  way  of  meet- 
ing this  definite  requirement  of  the  constitu- 
tion, as  the  case  seems  to  be,  than  by  sup- 
plying itself  with  funds  by  the  Issue  of 
bonds,  we  do  not  think  the  general  debt- 
limiting  provision  of  the  constitution  forbade 
the  use  of  such  means;  for,  as  already  said, 
the  requii-ement  to  pay  over  the  interest 
moneys,  whether  they  had  been  safely  pre- 
served or  not  was  just  as  imperious  and 
binding  upon  the  state  as  the  requirement 
that  it  should  keep  its  indebtedness  within 
the  constitutional  llmltatioB.  It  might  l>e 
suggested  that  this  was  a  proper  subject 
for  a  deficiency  tax,  but  a  deficiency  levy, 
if  allowable,  would  not  meet  the  emergency. 
A  deficiency  levy  is  to  provide  for  a  deficit 
in  the  preceding  year.  There  was  no  such 
deficit  here.  It  is,  moreover,  doubtful  if  a 
deficiency  levy  is  ever  allowable,  except 
when  the  "ordinai-y  expenses"  of  the  state 
hare  exceeded  its  income  (Const,  art  11,  I 
1),  and  this  Is  not  such  a  case.  While  the 
(luestlon  which  you  submit  to  us  is  not  so 
free  from  dUficulty  or  doubt  as  we  wish  It 
•were,  we  resolve  the  doubt  in  favor  of  the 
law.  and  advise  you  ttiat  the  same  is  not 
invalid  because  repugnant  to  the  constitu- 
tion. 

We  have  the  honor  to  be  your  obedient 
Ben-ants.  DIGHTON  CORSON, 

A.  G.  KELLAM, 
H.  G.  FULI.i:it. 
Judges  Supreme  Court  South  Dakota. 


BAUDER  v.SCHAMBER  et  *1. 

(Supreme  Court  of  South  Dakota.     May  11, 

1895.) 

RBVISW  on  APPtlL — ASBIONMKNT  OF  EkROB— 

Correctness  or  Vebpict. 

1.  When  the  correctness  of  the  instructions 
of  the  court  to  the  jury  is  not  questioned,  and  it 
is  not  claimed  that  Uie  verdict  is  inconsistent  with 
Kuch  instructions,  there  is  nothisK  for  this  court 
to  examine  under  an  assignment  that  "the  verdict 
is  against  the  law." 

2.  The  question  of  the  sufiBcioncy  of  the  evi- 
dence to  sustain  the  verdict  will  not  be  considered 
OS  to  an  allegation  of  the  complaint  not  controvert- 
ed Toy  the  answer. 

3.  Where  it  appears  from  the  record  that  a 
material  question  of  fact  was  fairly  submitted  to 


the  jury,  the  question  here  is  not  one  of  preponder- 
ance of  the  evidence,  but  whether  there  is  any 
substantial  evidence  upon  which  the  jury  might 
legitimntely  have  foimd  as  they  did;  and,  if  so, 
the  verdict  as  to  such  question  will  not  be  dis- 
turbed. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Bon  Homme 
county;   E.  G.  Smith,  Judge. 

Action  by  John  Bauder  against  John 
Schamber  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.     Affirmed. 

G.  P.  Harben,  for  appellants.  S.  W. 
Treesh  and  French  &  Orvls,  for  respondent. 


KELLAM,  J.  Respondent,  Bauder,  brought 
this  action  against  appellants  to  recover 
damages  upon  the  following  alleged  facts: 
Bauder  was  the  owner  of  real  estate  in 
Bon  Homme  county,  upon  which  there  were 
two  mortgages  about  to  become  due,  to  wit 
January  1,  1892;  that  he  liad  no  way  of 
meeting  the  same,  except  by  making  a 
new  loan  upon  the  same  land;  that  for  and 
in  pursuance  of  such  purpose,  and  prior  to 
December  7,  1891,  he  applied  to  one  Schatz, 
a  loan  agent,  for  a  loan  upon  said  land  with 
which  to  pay  off  these  mortgages,  all  of 
which  the  defendants  well  knew;  that  for 
the  purpose  of  clouding  plaintiff's  title, 
which  up  to  that  time  was  clear,  except  the 
above-mentioned  mortgages,  and  thus  pre- 
venting plaintiff  from  obtaining  a  loan  there- 
on, the  said  defendants,  without  any  cause 
or  justification  therefor,  caused  to  be  filed 
and  recorded  in  the  office  of  the  register  of 
deeds  of  said  Bon  Homme  county,  on  the  8tb 
day  of  Dfcember,  1891,  a  notice  of  lis  pendens, 
reciting  thiii  au  action  had  been  commenced 
In  the  circuit  court  of  Hutchinson  county 
by  said  Schamber  against  said  Bauder,  af- 
fecting the  title  to  the  real  estate  therein 
described,  being  the  same  real  estate  cov- 
ered by  the  said  mortgages,  when  in  truth 
and  in  fact  no  such  action  was  then  or  sub- 
sequently commenced,  but  that  the  same 
was  so  filed  for  the  wrong  and  unworthy 
purpose  of  hindering  nud  preventing  said 
Bauder  from  making  his  said  loan  in  time  to 
meet  and  pay  off  the  maturing  mortgages 
without  costs;  that  plaintiff  did  not  learn 
of  the  filing  of  such  notice  of  lis  pendens  un- 
til on  or  about  December  28,  1891,  when  he 
was  advised  of  the  same  by  said  Schatz,— 
and  that  on  that  account  he  failed  and  re- 
fused to  complete  the  loan,  or  to  pay  off 
said  mortgages,  as  it  was  arranged  he  should 
do,  or  to  furnish  the  money  to  plaintiff  there- 
for; that  on  the  29th  day  of  December,  1891, 
plaintiff  demanded  of  defendant  Harben 
that  he  cancel  or  cause  to  be  canceled  such 
notice  of  lis  pendens,  to  which  said  Harben 
did  not  consent;  that  plaintiff  then  caused 
notice  to  be  served  on  said  Harben  that  he 
would,  on  the  13th  day  of  January  then 
next,  apply  to  the  court  for  an  order  dis- 
chai-glug  the  same;  that  Immediately  there- 
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after,  and  prior  to  said  13th  day  of  Jan- 
nary,  tbe  defendants,  for  tbe  purpose  of 
harassing  and  damaging  the  plaintiff,  pur- 
chased from  the  then  owner,  and  pro- 
cured to  be  assigned  to  said  Schamber, 
tbe  mortgages  aforesaid,  and  on  the  2l8t 
day  of  January  commenced  proceedings 
for  the  foreclosure  of  the  same  In  the  name 
of  Schamber,  defendant  Harben  acting  as 
his  attorney;  that,  after  and  by  reason  of 
the  commencement  of  said  foreclosure  pro- 
ceedings, the  defendants  demanded,  and 
plaintiff  was  obliged  and  did  pay  them,  tbe 
snm  of  $114,  costs  and  attorney's  fees,  in 
addition  to  the  full  amount  of  principal  and 
interest  on  said  mortgage;  that  but  for  the 
dllng  of  said  notice  of  lis  pendens,  contain- 
ing the  statement,  well  known  to  defend- 
ants at  all  times  to  be  false,  that  an  attach- 
ment had  been  Issued  affecting  plaintiff's 
real  estate  tliereln  described,  tbe  plaintiff 
could  and  would,  prior  to  January  1,  1892, 
have  completed  his  loan  of  said  Schatz,  and 
paid  off  the  mortgages  without  costs  or  ex- 
pense. It  is  alleged  that  the  action  of  de- 
fendants was  malicious,  and  for  tbe  pur- 
pose of  extorting  money  from  the  plaintiff. 
In  their  answer,  the  defendants  denied  the 
allegations  of  the  complaint  generally,  ad- 
mitting tbe  filing  of  the  notice  of  lis  pen- 
dens, but  denied  that  it  was  done  mali- 
ciously or  for  the  purpose  of  vexing  plaintiff 
or  extorting  money  from  him.  Uppn  a 
trial,  before  a  Jury,  the  plaintiff  had  a  ver- 
dict for  $203.57,  of  which,  as  returned  by 
the  Jury,  $125  was  for  exemplary  damages. 
From  a  Judgment  upon  this  verdict,  after 
the  overruling  of  a  motion  for  a  new  trial, 
the  defendants  appeal 

The  notice  of  intention  to  move  for  a  new 
trial  stated  tliat  such  motion  would  be  made 
upon  the  minutes  of  the  court,  and  upon 
tbe  grounds  (1)  of  the  insufficiency  of  tbe 
evidence  to  sustain  the  verdict,  tbe  claimed 
insufficiency  being  particularized  therein; 
(2)  errors  in  law  occuiTlng  at  the  trial,  and 
excepted  to  by  defendants;  and  (3)  that  the 
verdict  is  against  the  law.  We  will  notice 
these  assignments  in  the  inverse  order  here 
stated. 

Nd  objection  was  or  is  made  to  tbe  instruc- 
tions of  the  court  to  tlie  Jury.  Under  such 
circumstances  at  least,  the  assignment  that 
Uie  verdict  is  against  law  can  only  mean  that 
the  verdict  was  against  the  law  as  given  to 
the  jury  by  the  court  Mr.  Hayne,  in  con- 
cluding a  discussion  of  the  scope  of  this  stat- 
ed ground  for  a  new  trial,  says  that  "the 
phrase  'against  law'  applies  only  to  cases 
where  it  can  be  seen  that  the  verdict  of  the 
Jury  was  against  instructions."  Hayne,  New 
Trials  &  App.  S  89,  and  cases  cited.  Tbe  de- 
fendants were  evidently  content  with  tbe 
trial  court's  Instructions  as  to  the  law,  and 
it  is  not  claimed  that  tbe  verdict  of  the  Jury 
was  against  or  Inconsistent  with  the  Instruc- 
tions of  the  court,  provided  the  Jury  might. 


upon  tbe  evidence,  properly  find  the  facts 
upon  which  the  court  made  its  instructioas 
to  depend.  There  is  nothing  under  this  bead 
for  our  examination. 

Under  the  second  bead,  "ErroiB  in  Law." 
there  are  no  specifications,  as  required  by 
subdivision  4,  $  5090,  Comp.  Laws.  This 
leaves  for  review  only  the  question  of  tbe 
sufftclency  of  the  evidence  to  Justify  the  ver- 
dict Appellants  claim  It  was  Insufficient  be- 
cause there  was  no  evidence  that  John 
Schamber  ever  knew  of  or  authorized  G.  P. 
Harben  to  file  a  lis  pendens  against  the  lands 
described  In  the  eomplalut  The  foundation 
fCH:  this  assignment  seema  to  be  entirely  un- 
dermined by  the  condition  of  the  pleadings. 
The  complaint  alleges  that  this  notice  of  the 
pendency  of  the  action  was  "filed  and  cansed 
to  be  recorded"  by  tlie  "said  defwidanta 
Schamber  and  Harben,"  and  the  answer  of 
tbe  defendants  does  not  deny,  bnt  expressly 
admits,  "tbe  filing  at  lis  pendNis  on  said 
land."  Tbe  fact  of  the  filing  by  "defendants 
Schamber  and  EEarben"  being  thna  admitted, 
there  was  no  necessity  for  proving  it;  and 
upon  such  question  there  could  be  no  Cailtire 
of  proof. 

The  second  particular  as  to  which  it  Is 
claimed  the  evidence  is  Insufficient  to  sup- 
port the  verdict  against  defendant  Harbon 
Is  that  there  was  no  evidence  that  he  (Har- 
ben) "ever  knew  of  the  existence  of  said 
mortgages  described  In  the  complaint  until 
the  22d  day  of  January,  1892,  and  11  days 
after  the  lis  pendens  was  discharged."  This 
case  was  tried  to  a  Jury,  and  the  relation  of 
this  question  of  when  and  for  what  purpose 
these  mortgages  were  purchased  waa  fully 
and  falriy  explained  by  the  conrt  to  tbe 
Jury,  by  instmctlons  to  which  defendants 
did  not  object  1?he  Jury  found  for  tbe  plain- 
tiff: We  l>ave  therefore  to  pass,  not  on  the 
preponderance  of  the  evidoace,  but  upon 
whether  there  is  substantial  evidence  in  tbe 
case  upon  which  the  Jury  might  reasonably 
liave  found  for  tbe  plaintiff  in  this  respect. 
Witness  Treesh  testified  that  he  had  a  con- 
versation with  Harben  in  regard  to  tbe  pur- 
chase of  these  mortgages,  with  a  view  of 
foreclosing  them,  which  he  thought  occur- 
red the  latter  part  of  December  or  the  first 
of  January.  On  cross-examination  he  said 
that  to  the  best  of  his  knowledge  and  recol- 
lection, such  conversation  took  place  prior  to 
the  11th  day  of  January,  the  day  on  which 
the  Us  pendens  was  discharged;  that  he 
was  sure  it  occurred  while  plaintiff,  Bauder, 
was  almost  dally  coming  to  him  about  tbe 
Us  poidens,  and  importuning  him  to  get  it 
removed.  As  against  this,  Mr.  Harl>en  testi- 
fied that  the  first  knowledge  he  Iiad  of  these 
mortgages  was  on  the  22d  day  of  January, 
and  after  Mr.  Schamber  had  arranged  for 
their  purchase.  It  is  not  the  province  of  this 
court  to  say  what  effect  the  Jury  should  have 
given  to  the  evidence  of  either  of  these  wit- 
nesses, or  how  they  should  hare  decided  be- 
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txveen  them.  Upon  this  evidence,  we  cannot 
Interfere  with  the  judgment  and  verdict  of 
the  jury. 

Lastl^,  It  is  claimed  that  the  evidence  was 
Insufficient  to  stuataln  the  verdict,  because  no 
reason  is  shown  why  plaintiff.  Bander,  could 
not  have  perfected  his  loan  from  Schats, 
and  received  the  money,  and  paid  off  these 
mortgages,  between  the  11th  day  of  January, 
when  the  Us  pendens  was  discharged,  and 
the  22d  day  of  the  same  month,  when  de- 
fendant ^chamber  came  Into  possession  of  the 
mortgages,  and  commenced  foreclosure  there- 
of. Henry  Schatz  testified  that  he  was  a 
loan  agent,  residing  at  Scotland;  that,  prior 
to  .Tannary,  plaintiff,  Bander,  orally  arranged 
with  bim  for  a  loan  on  bis  farm,  to  take 
up  the  Wrigbt  mortgages;  that,  In  Decem- 
ber, defendant  Schamber  asked  him  If  be 
was  going  to  make  a  loan  to  Bander;  that 
he  told  him  he  was;  that  Schamber  then 
said  be  "would  Btop<lt";  that,  soon  after,  be 
found  that  a  Us  pendorn  had  been  filed 
against  Bander's  land,  and  tbat  be  could  not 
pet  a  clear  abstract,  and  that  tbat  was  the 
reason  he  did  not  then  make  fbe  loan;  that 
on  the  12th  or  13th  of  January,  the  lis  pen- 
dens having  been  removed  on  the  11th,  he 
procured  an  abstract,  and  took  Bander's 
formal  application  for  a  loan;  tbat  it  took 
"stometimea  four  days  and  sometimes  six"  to 
get  the  money  after  the  application  went  for- 
ward; that  about  the  middle  of  the  month  he 
went  to  Watertown,  and  was  gone  eight 
days.  It  also  appeared  that  Bander  had  no 
other  means  of  raising  money  at  this  time 
than  by  mortsaging  this  land.  Certainly,  up- 
on this  evidence,  the  court  could  not  say,  as 
matter  of  law,  that  Bander  was  guilty  of 
such  negligence,  either  In  connection  with  the 
completion  of  and  realization  upon  tbls  loan 
or  otherwise,  as  wonid  defeat  bis  right  of 
action  if  established  in  other  respects.  This 
question  was  submitted  to  the  jury  under  an 
Instmctlon  to  which  no  objection  was  made, 
and  which  seems  to  as  to  very  clearly  and 
fairly  define  thedutyof  both  parties,  Indudlng 
Schatz  as  the  agent  of  Bander,  and  we  should 
not  be  jnstlfled  In  disturbing  their  conclu- 
iilon. 

Finding  no  reverelble  error  In  the  record, 
the  Judgment  is  affirmed.  All  the  judges 
concur. 


KSSHOM  V.  WATERTOWN  HOTEL  CO. 

(Supreme  Court  of  South  Dakota.     May  11, 

1895.) 

LneX  »0»  RBW»— BXPBESS  AORI!Kmi:5T— Vb\i>ob'» 

Liss— Claim  and  Dblivbbt— Ubpbnbbs 
— Flbadiso. 

1.  Where  a  lease  of  an  hotel  contains  a  stip- 
ulation for  the  payment  of  rent  monthly,  and  a 
Btipniation  for  the  purchase  of  the  hotel  tnmitnre 
by  the  leasees  at  a  fixed  price,  payable  in  instalt- 
n\ents,  and  also  contains  the  further  stipulation 
that  "the  articles  so  purciiased  snali  be  held  by 
the  party  of  the  first  part  [the  lessor]  as  a  pledge 
and  lien  (or  the  performance  of  .the  agreement," 


and  that  the  possession  of  the  same  shall  not 
pass  out  of  the  lessor,  the  lessor  has  a  lien 
upon  such  furniture  for  all  the  installments  stip- 
ulated to  be  paid  as  the  purchase  price  of  the 
same,  and  also  for  all  rent  that  may  accrue  under 
Buch  lease,  as  against  the  lessees  and  all  persons 
claiming  snch  fumitore.nnder  Qie  lessees  with 
actual  notice  of  the  lien. 

2.  When,  on  the  trial  of  an  action  in  claim 
and  delivery,  by  one  claiming  title  to  the  furniture 
described  in  snch  lease  by  purdiase  from  the  les- 
sees, with  notice  that  the  lessor  has  a  lien  there- 
on for  the  purchase  price  of  such  furniture,  and 
also  for  rent  that  may  accrue,  and  it  apiiears  that 
at  the  time  snch  action  was  institutpd  there  was 
due  and  unpaid  to  said  defendant  an  installment 
upon  the  furniture,  and  two  or  more  months' 
rent,  the  plaintiff  Is  not  entitled  to  recover  in 
snch  action. 

3.  And  when,  npon  the  trial  of  8n<^  action, 
the  plaintiff  introduces  such  lease  in  evidence,  the 
defendant  may  avail  itself  of  the  stipulations  in 
snch  lease  establishing  its  lien  upon  tke  property 
claimed  in  the  action,  and  as  precluding  a  recov- 
ery by  the  fdaintiS,  without  pleading  snch  lien  as 
an  affirmative  defense  to  the  action. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Codington  cooaty; 
J.  O.  Andrews,'  Judge. 

Action  by  Merton  EsBhom  against  the  Wa- 
tertown Hotel  Company.  There  was  a  verdict 
for  plaintiff,  and  from  an  order  granting  A 
new  trial  plaintiff  appeals.    Affirmed. 

C.  X.  Seward.  W.  8.  Glass,  and  Julian  Ben- 
nett, for  appellant.  D.  C.  &  W.  R.  Thomas 
and  Mellette  &  Cass,  for  respondent 

CORSON,  P.  J.  This  was  an  action  In 
claim  and  delivery,  in  which  the  plaintiff 
sought  to  recover  the  possession  of  certain  ho- 
tel furniture,  to  which  be  claimed  title  by  vir- 
tue of  a  sale  of  the  same  made  to  him  by  the 
firm  of  Meech  &  Esshom,  composed  of  Frank 
Meech  and  F.  E.  Esshom.  A  trial  was  had 
before  a  jnry,  and  a  verdict  rendered  In  favor 
of  the  plaintiff.  A  motion  for  a  new  trial 
was  made  and  granted,  and  from  the  order 
granting  a  new  trial  the  plaintiff  appeals. 

The  motion  for  the  new  trial  was  made  up- 
on the  following  grounds:  "(1)  That  said  ver- 
dict In  said  action  was  contrary  to  the  law; 
(2)  that  said  verdict  was  contrary  to  the  law 
and  the  evidence;  (3)  that  the  evidence  In  the 
said  action  was  insufficient  to  Justify  said  ver- 
dict; (4)  that  said  verdict  was  contrary  to  the 
evidence;  (5)  errors  in  law  occurring  during 
the  trial  of  said  cause,  and  excepted  to  by  the 
defendant."  It  will  be  observed  that  one  of 
the  grounds  Is  the  insuffldency  of  the  evidence 
to  Justify  the  verdict.  The  general  rule  gov- 
erning appellate  courts  In  reviewing  an  order 
granting  or  refusing  a  new  trial  Is  thus  stated 
In  Hodges  v.  Blerilen  (S.  D.)  56  N.  W.  811. 
and  api)roved  In  Alt  v.  Railway  Co.  (S.  D.)  57 
N.  W.  1126:  "An  application  for  a  new  trial 
upon  the  ground  of  the  Insufficiency  of  the 
evidence  to  support  the  verdict  is  addressed  to 
the  sound  discretion  of  the  trial  Judge,  and 
his  discretion  will  only  be  reviewed  by  this 
court  In  case  of  manifest  abuse  of  that  discre- 
tion. The  rule  is  too  well  established  to  need 
supporting  authorities.  •  •  •  It  may  be 
said  that  this  is  the  general.  If  not  universal, 
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role;  and  it  may  be  supplemented  with  tbe 
suggestion  that  a  stronger  case  must  be-  made 
to  Justify  the  Interposition  of  an  appellate 
court  when  a  new  trial  has  been  granted  than 
when  It  has  been  refused."  It  Is  contended 
by  the  learned  counsel  for  appellant,  In  the 
case  before  us,  that  there  was  no  specification 
In  the  bill  of  exceptions  of  the  particulars  In 
which  the  evidence  was  Insufficient  to  sustain 
the  verdict,  and,  therefore,  the  trial  court  could 
not  liave  properly  reviewed  tbe  evidence  on 
the  motion,  and  for  the  same  reason  this  court 
is  precluded  from  reviewing  the  evidence,  and 
the  only  questions  this  court  can  review  are 
the  errors  of  law.  This  contention  would 
have  great  force,  had  a  new  trial  been  denied, 
as  this  court  would  have  presumed,  tn  such 
case,  that  the  trial  court  denied  the  motion  for 
the  reason  that  the  particulars  in  which  tbe 
evidence  was  insufficient  were  not  stated  In 
the  bill  of  exceptions.  But  our  understanding 
of  the  practice  is  that  when  the  new  trial  Is 
granted  no  such  presumption  will  be  Indulged, 
but  that  the  defect  in  the  bill  of  exceptions 
will  be  deemed  waived,  and  the  evidence  held 
as  considered  by  the  trial  court  on  the  motion, 
as  all  presumptions  are  in  favor  of  the  correct- 
ness of  the  rulings  of  the  trial  court  We  can- 
not say,  therefore,  that  the  new  trial  may  not 
have  been  granted  by  the  trial  court  upon  the 
ground  that  in  Its  opinion  the  evidence  was 
Insufficient  to  sustain  the  verdict.  On  mo- 
tions for  a  new  trial  before  the  trial  court, 
that  court  is  vested  with  a  much  larger  discre- 
tion than  an  appellate  court;  and,  unless  there 
has  been  a  manifest  abuse  of  the  court's  dis- 
cretion when  a  new  trial  is  granted,  the  ac- 
tion of  such  court  will  not  be  reversed. 

An  examination  of  the  record  in  this  case 
satlsfltis  us  that  the  trial  court  not  only  did 
not  abuse  its  discretion,  but  very  properly 
granted  tbe  new  trial,  upon  the  ground  that 
tbe  evidence  was  insufficient  to  sustain  the 
verdict,  or,  In  other  words,  that  the  verdict 
should  have  been  for  the  defendant,  upon  the 
plaintiff's  own  evidence.  The  case  seems 
to  have  been  tried,  and  a  verdict  found  for 
plaintiff,  upon  the  theory  that  the  alleged 
sale  from  Meech  &  Esshom  to  the  plaintiff 
conveyed  the  legal  title  to  the  furniture,  and 
that  he  was  entitled  to  the  same  without 
any  regard  to  the  defendant's  lien  upon  the 
same  by  virtue  of  its  contract  and  lease. 
The  defendant's  lien  or  mortgage  seems  to 
have  been  overlooked  or  disregarded.  The 
rights  of  the  respective  parties  rested  upon 
the  contract  or  lease  bearing  date  September 
5,  1888,  made  by  the  defendant,  as  party  of 
tbe  first  part,  and  the  firm  of  Meech  &  Es- 
shom, of  the  second  part,  which  was  intro- 
duced in  evidence  by  the  plaintiff,  ond  the 
material  parts  of  which,  for  the  purposes  of 
this  decision,  are  as  follows:  "The  said 
first  party  hereby  agrees  to  rent,  subject  to 
the  conditions  hereinafter  mentioned,  to  the 
second  parties,  the  following  described 
property,  to  wit,  the  building  situated  in 
Watertown,   Dakota,   known   as   the   'New 


Hotel,'  the  property  owned  by  tbe  first  par- 
ty, ••  *  for  the  term  of  one  year  from 
and  after  October  1,  1888,  with  the  privilege 
of  four  more  years  on  the  part  of  the  second 
parties,  providing  they  comply  with  the  con- 
ditions and  provisions  hereinafter  stated. 
but  not  otherwise.  The  rent  shall  be  for 
the  first  year  at  and  for  the  rate  of  $200.00 
per  month,  to  be  paid  for  at  end  of  month 
for  first  six  months,  and  after  that  monthly 
in  advance;  tbe  second  year,  if  any  shall 
be,  at  and  for  the  rate  of  $250.00  per  month 
in  advance,  and  for  and  at  the  rate  of  $.300.- 
00  per  month  after  the  second  year,  monthly 
In  advance.  *  •  •  Two  months  before  the 
expiration  of  the  first  year,— that  is,  two 
months  prior  thereto,— the  said  second  par- 
ty must  notify  the  said  first  party.  In  writ- 
ing, of  their  intention  to  keep  the  premises 
four  years  more;  otherwise  this  lease  shall 
be  only  construed  to  run  for  onie  year. 
And  before  this  lease  shall  be  considered  for 
longer  than  one  year  tbe  second  party  must 
purchase,  and  provide  for  the  payment  of. 
all  the  furniture,  carpets,  beds,  and  all  and 
every  other  artide  In  the  house  that  are  not 
fixtures,  and  part  of  the  house.  This  pur- 
chase must  be  consummated  before  the  end 
of  the  first  year,  and  the  bills  of  purchase 
from  the  different  houses  of  the  different 
articles  shall  be  considered  In  the  estima- 
tion of  their  value.  Tbe  said  second  parties 
agree  and  are  to  pay  the  sum  of  three  thou- 
sand dollars  upon  the  purchase  of  the  fur- 
niture and  furnishings  now  or  hereafter  to 
be  placed  in  said  hotel  by  first  party,  the 
payment  to  be  made  as  follows:  $1,000  on 
the  delivery  of  these  presents  and  executing 
of  same,  $1,000  on  the  first  day  of  January 
following,  and  $1,000  on  the  first  of  April 
following.  The  identical  articles  upon  which 
these  payments  shall  be  applied  to  be  desig- 
nated by  first  party  or  its  agents,  but  tbe  ar- 
ticles so  purchased  shall  be  held  by  first 
party  as  a  pledge  and  lien  for  the  perform- 
ance of  the  agreements  herein,  and  the  pos- 
session of  tbe  same  shall  not  pass  out  of 
first  party.  This  agreement  snau  not  be 
deemed  binding  on  first  party  until  after 
the  second  parties  shall  have  paid  $1,000  to 
apply  on  purchase  of  furniture  and  other 
things.  *  •  *  Before  possession  is  given 
under  this  lease  the  property,  forniture,  fur- 
nishings, and  other  articles  are  to  be  listed 
by  the  parties,  and  the  record  kept  thereof; 
and  the  second  parties,  on  termination  of 
lease,  to  deliver  to  first  party,  or  agents,  the 
goods  so  listed,  or  to  pay  for  same,  unless 
they  shall  have  purchased  such  goods  prior 
to  such  termination."  On  October  9tb  the 
said  Meech  Sc  Esshom  entered  Into  posses- 
sion of  the  leased  premises,  and  on  that  day 
paid  to  the  defendant  $600,  for  which  tbe 
following  receipt  was  given:  "Watertown, 
D.  T.,  Oct  9,  188&  Received  of  Esshom  & 
Meech  six  hundred  dollars,  to  apply  on  con- 
tract under  lease  of  hotel.  The  Watertown 
Htttel  Co.,  by  W.  B.  Thomas,  Treoa."     Tbe 
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bill  of  sale  under  which  the  plaintiff  clalmB 
title  bears  date  of  December  28,  1888.  It 
will  be  obaenred  that,  by  the  terms  of  the 
contract  of  lease,  $1,000  on  the  furniture 
became  due  January  1,  1888,  and  the  third 
and  last  payment  on  April  1,  1880.  The 
rent  for  October,  November,  and  December 
seems  to  have  been  paid.  On  March  11, 
ISSO,  the  hotel  company  served  upon  Meech 
&  Essbom  the  following  notice:  "To  F.  E. 
Esshom  and  Frank  Meech,  copartners  as 
Esshom  &  Meech:  For  the  non-payment 
of  rent,  yoa  are  hereby  notified  to  quit  and 
vacate  the  premises  now  occupied  by  you, 
•  •  •  known  as  the  'Arcade  Hotel  and 
Bam,'  within  thirty  days  after  service  of 
tbis  notice,  unless  you  pay  $500  rent  now 
due  within  that  time,  and  the  further  sum 
of  $1,000  due  for  furniture,  as  provided  in 
the  lease  agreement"  The  rent  therein 
specified  was  evidently  for  the  months  of 
January  and  February,  1889,  and  the  $1,000 
referred  to  was  the  installment  on  furniture 
due  January  1st  of  that  year.  As  a  result 
of  this  notice,  the  said  Meecb  &  Esshom  sur- 
rendered up  possession  of  the  hotel  and  fur- 
niture, but  without  prejudice  to  the  rights  of 
the  plaintiff,  whatever  those  rights  might  be, 
to  the  furniture.  There  was  evidence  tend- 
ing to  prove  that  the  $000  paid  October  9tb 
was  accepted  as  full  payment  of  $1,000,— 
the  other  $400  being  made  up  by  the  pur- 
cbase  of  fumitnre  by  Meech  &  Esshom  re- 
quired to  complete  the  furnishing  of  the 
hotel,— and  for  the  purposes  of  this  decision 
we  shall  assume  that  such  was  the  fact 
The  fact  that  there  was  due  the  hotel  com- 
pany, when  this  action  was  commenced, 
$1,500,  Including  rent  and  this  January  in- 
stallment upon  the  furniture,  does  not  seem 
to  be  questioned.  That  being  so,  we  are 
of  the  opinion  that  the  hotel  company  had 
the  undoubted  right  to  retain  the  possession 
of  the  furniture,  In  order  that  it  might  fore- 
close its  lien  against  the  plaintiff  as  well 
as  Meech  &  Esshom.  The  plaintiff,  in  our 
opinion,  took  the  title  to  the  property  sub- 
ject to  the  prior  lien  of  the  hotel  company. 
The  clause  in  the  lease  constituted  an  equi- 
table, if  not  a  strictly  legal,  moi-tgage  on 
the  furniture.  Under  the  CivU  Code  of  this 
state,  no  particular  form  of  words  Is  re- 
quired to  constitute  a  chattel  mortgage. 
Any  language  that  indicates  that  a  party 
hypothecates  specific  personal  property  for 
the  performance  of  an  act  constitutes  a 
cbattel  mortgnge.  Section  4346,  Comp. 
Laws;  Whiting  v.  Eichelberg,  16  Iowa.  422; 
Langdon  v.  Buel,  9  Wend.  80;  Wright  v. 
Burcher,  72  Mo.  179;  Jones,  Chat  Mortg. 
13-15.  In  Whiting  v.  Eichelberg,  snpra,  the 
stipulation  was  quite  analogous  to  the  one 
before  us,  and  the  facts  of  the  case  were 
quite  Blmtlar  to  those  In  the  case  at  bar;  It 
being  a  lease  of  a  hotel,  and  sale  of  the  hotel 
fumltoFe.  In  the  opinion,  Wright,  G.  J., 
says:  "It  may  be  conceded  that  the  agree- 
inent  is  not  a  mortgage  in  form.    Nor  is  It 


necessary  that  it  should  be,  In  order  to  pre- 
serve the  lien  of  the  vendor  or  his  assignee. 
As,  in  case  of  a  mortgage,  no  particular 
form  of  words  is  necessary  in  order  to  give 
it  that  character,  so  when  the  party  claims 
a  Hen,  without  having  a  technical  mortgage, 
a  court  of  equity  will  recognize  and  sustain 
it  wuenever,  from  the  agreement  or  contract. 
It  appears  tliat  it  was  so  intended.  'Indeed, 
there  is  generally  no  dl£Bculty,  in  equity.  In 
establishing  a  lien,  not  only  on  real  estate, 
but  on  personal  property,  or  on  money  in 
the  hands  of  third  persons,  whenever  that 
Is  matter  of  agreement,  at  least  against  the 
party  himself,  and  third  persons  who  are 
volunteera,  or  have  notice  of  It;  for  it  is  a 
general  principle  in  equity  that  as  against 
the  par^  himself,  and  any  one  claiming 
under  him,  voluntarily  or  with  notice,  such 
an  agreement  raises  a  trust'  2  Story,  Eq. 
Jur.  1231;  Legard  v.  Hodges,  1  Ves.  Jr.  478; 
Dodsley  ▼.  Varley,  12  Adol.  &  E.  632.  In 
this  case,  appellant  had  full  notice  of  the 
agreement.  It  was  on  record;  had  been  as- 
signed to  plaintiff;  and  his  contract  of  pur- 
chase from  W.  P.  Brazleton  expressly  re- 
fers to  It"  The  fact  that  no  rent  or  install- 
ment for  furniture  was  due  on  December  28, 
1888,  when  the  bill  of  sale  was  made  to 
plaintiff,  is  not  material.  The  clause  oper- 
ated as  a  chattel  mortgage,  and  bound  the 
property  for  all  rents  or  installments  on  the 
furniture  that  might  thereafter  become  due. 
A  similar  objection  was  taken  in  Wright  v. 
Bircher,  supra,  but  In  regard  to  that  objec- 
tion the  court  says:  "The  position  that  the 
lien  was  only  for  rent  that  might  at  any 
time  be  in  arrear,  and  there  being  none  In 
arrear  when  the  mortgages  to  Nannie  M. 
Wright  were  executed,  there  was  no  Hen  In 
favor  of  Bircher  at  that  time,  cannot  be 
maintained.  By  a  fair  construction  of  the 
lease,  the  lien  reserved  was  for  the  full 
amount  of  the  rents  which,  by  its  provisions, 
would  accrue  within  the  term  for  which  the 
house  was  let  It  was  not  to  secure  the 
tlrst  installment  of  rent  which  the  lessees 
might  fall  to  meet,  only,  as  (»unscl  contend, 
but  each  installment  and  tt  created  a  Hen 
as  weU  for  the  last  as  for  any  preceding  in- 
stallment" It  may  therefore  l>e  assumed, 
as  claimed  by  appellant's  counsel,  that  the 
legal  title  to  the  furniture  passed  to  Meech 
&  Esshom,  and  from  them  to  Barton  Es- 
shom; but  It  passed  subject  to  defendant's 
prior  lien,  and  under  which  the  hotel  com- 
pany was  entitled  to  the  possession  of  the 
property  at  the  time  the  action  was  Insti- 
tuted. Plaintiff  was  not  entitled,  therefore, 
to  the  possession  of  the  property  untU  the 
hotel  company's  lien  was  fully  satisfied  by 
the  payment  of  all  the  Indebtedness  of  Meech 
&  Esshom,  assumed  by  them  under  the 
terms  of  their  lease  and  contract.  The  lien 
created  was,  like  any  other  mortgage  Hen 
upon  chattels,  good  as  against  the  plaintiff, 
who  took  his  bill  of  sale  with  full  notice  of 
aU  the  facts.    The  appellant  contended  that 
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as  tlie  respondent  and  defendant  did  not 
plead  this  lien  as  a  defense  in  its  answer, 
It  Is  not  In  a  position  to  avail  itself  of  the 
same  In  this  action.  Without  at  this  time 
deciding  whetlier  or  not  the  defendant  could 
have  proven  the  facts  necessary  to  estab- 
lish its  lien  without  setting  up  the  facts  as 
an  affii-mative  defense,  It  is  sufficient  to  say 
that  the  facts  showing  plaintiflTs  lien  were 
given  in  evidence  by  the  plaintiff  without 
objection,  and  It  was  therefore  properly  be- 
fore the  court  and  Jury.  The  contract  and 
lease  wei-e  not  offered  for  any  special  pui> 
pose,  BO  far  aa  the  record  discloses,  and 
hence  were  In  for  all  purposes.  When  a 
plaintiff,  in  making  out  his  own  case,  proves 
facts  that  preclude  him  from  recovery,  the 
defendant  may  take  advantage  of  such  facts, 
even  without  pleauing  the  defense  affirma- 
tively, unless  such  defense  is  by  statute  re- 
quired to  be  pleaded  to  be  available.  When, 
therefore,  the  plaintiff  introduced  In  evi- 
dence the  lease,  by  the  terms  of  which  the 
defendant  was  given  a  Hen  upon  the  proper- 
ty, the  possession  of  which  was  the  subject 
of  controversy,  he  could  not  recover  without 
showing  the  lien  was  satisfied  or  waived. 
The  property  being  in  the  possession  of  the 
defendant,  its  tight  to  bold  it  could  not  be 
disturbed  by  the  plaintiff  without  showing 
some  superior  right  This  the  plaintiff  did 
not  do.  It  may,  for  the  purposes  of  this  ac- 
tion, be  admitted  that  he  had  the  legal  title 
to  the  fm-niture,  but  he  proved  no  superior 
right  to  the  defendant  to  its  possession.  A 
party  to  recover  possession  of  personal  prop- 
erty in  an  action  of  claim  and  delivery  must 
show  that  he  is  entitled  to  the  possession  of 
the  property  at  the  commencement  of  the  ac- 
tloa  Proof  of  ownership  might  be  sufficient, 
in  most  cases,  to  raise  a  presumption  that 
he  was  entitled  to  the  possession.  But 
when,  in  addition  to  his  proof  of  ownership, 
be  proves  affirmatively  that,  though  he  has 
the  legal  title  to  the  property,  yet  that  it  Is 
in  the  possession  of  one  having  a  valid  lien 
upon  It,  and  who  has  a  right  to  hold  it  until 
such  lien  is  In  some  manner  extinguished, 
be  cannot  recover  the  possession  without 
showing  the  extinguishment  or  waiver  of 
such  lien.  While  possibly,  in  this  case,  the 
pledge,  as  such,  was  not  effective  while  the 
property  was  in  the  possession  of  Meech  & 
Essbom,  it  became  effective  when  it  came 
into  the  possession  of  the  defendant,  with 
the  hotel,  before  the  plaintiff  acquired  the 
possession  of  the  property.  So  that  the  de- 
fendant liad  not  only  a  valid  lien  upon  the 
property  in  the  nature  of  an  equitable  mort- 
gage, but  a  lien  and  possession  under  Its 
pledge  at  the  time  this  action  was  com- 
menced. Whatever,  therefore,  may  have 
been  the  defendant's  right  to  retain  the 
possession  under  its  lien,  there  can  be  no 
question  as  to  its  right  under  its  pledge  after 
the  property  came  into  Ita  ppesession.  From 
that  time  its  right  to  retain  the  possession, 
as  against  the   jdalntiff,   until  the  pledge 


was  redeemed  or  foreclosed,  cannot  be 
questioned.  These  views  lead  to  as  affirm- 
ance of  ttie  order  granting  a  new  trial,  and 
the  same  is  affirmed. 


STATE  ex  rel.  GfLBERT  v.  XJNION  IN- 
VESTMENT CO.  et  al. 
(Supreme  Court  of  South  Dakota.     May  11, 
1805.) 

COKPOBATB  OBAItTSR  —  FROCEECrVO  TO  AKJfCL  — 
ST1.TB  AS   PI.AISTIFF— UnaUTHOBIZED  XJSB 

OF  State's  Namk. 

1.  The  name  of  the  state  as  a  party  plaintill 

is  nnantborized  in  an  action  to  enforce  an  mdivid- 
ual  right  of  a  private  person. 

2.  In  an  action  uuder  the  statute  to  vacate  a 
charter  or  annul  the  existence  of  a  corporatioa, 
the  action  must  be  in  the  name  of  the  state  alone, 
as  the  real  party  in  interest,  and  the  offending  cor- 
poration is  the  only  proper  party  defendant. 

(Syllabos  by  the  Court.) 

Appeal  from  circuit  court,  Beadle  county: 
A.  W.  Campbell,  Judge. 

Proceedings  by  the  state,  on  the  relation 
of  Henry  C.  Gilbert,  against  the  Union  In- 
vestment Company  and  another.  From  a 
decree  for  defendants,  plaintiff  appeals.  Af- 
firmed. 

E.  H.  Aplla,  for  appellant  A.  B.  MelvUle, 
for  respondents. 

FULLER,  J.  This  action,  whicb  Is  In  the 
name  of  the  state,  on  the  relation  of  Henry 
G.  Gilbert  was  brought  to  quiet  In  said  Gil- 
bert the  title  to  certain  real  property,  by 
procuring  tJte  cancellation  of  a  certain  deed 
to  said  property,  executed  by  the  Union  In- 
vestment Company,  a  nonresident  corpora- 
tion, on  the  24th  day  of  September,  1890,  to 
the  defendant  Leonard  H.  Hole.  There 
seems  to  have  been  no  service  of  process  or 
appearance  upon  the  part  at  the  defendant 
corporation,  and,  although  the  complaint 
states  that  said  corporation  is  exercising 
franchises  and  privileges  not  conferred  upon 
it  by  the  laws  of  this  state,  it  (dearly  ap- 
pears that  Henry  C.  Gilbert  is  the  real  and 
only  party  in  interest  and  the  cancellation 
of  the  deed  to  Leonard  H.  Hole  is  the  only 
relief  demanded  in  the  complaint  Plaintiff 
appeals  from  an  order  sustaining  a  demurrer 
to  his  compiatut,  and  from  a  judgment  en- 
tered in  favor  of  the  defendants. 

The  name  of  the  state  as  a  party  plaintiff 
In  an  action  of  this  character  is  not  contem- 
plated by  any  provision  of  the  statute,  and 
could  not,  at  common  law,  be  used  when  the 
only  object  of  the  action  was  to  enforce  the 
private  rights  of  individuals.  State  T.  Keim, 
8  Neb.  63;  People  v.  Stratton,  25  Cal.  242: 
State  V.  ParkervlUe  &  G.  R.  R.  Co.,  82  Mo. 
496;  People  v.  Pacheco,  29  Cal.  2ia  Under 
section  5346  of  the  Compiled  Laws,  a  civil 
action  In  the  nature  of  quo  wairanto  may 
be  Instituted  in  the  name  of  the  state  by  the 
state's  attorney,  on  leave  of  the  circuit  court 
or  Judge  thereof,  for  tbe  purpose  of  vacat- 
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Ing  the  cbarter  or  articles  of  incorporation, 
or  for  annulling:  the  existence  of  a  corpora- 
tion, otber  tban  municipal,  whenever  sncta 
corporation  stiall  exercise  a  franchise  or 
privilege  not  conferred  upon  It  by  law;  and, 
tinder  section  5347,  the  court  or  jud];e  may 
direct  notice  of  an  application  for  leave  to 
bring  the  action  In  the  name  of  the  state  to 
be  given  to  the  corporation  or  its  officers, 
previooB  to  granting  such  leave,  and  may 
bear  the  corporation  in  opposition  thereto. 
Where  it  la  claimed,  in  an  action  to  vacate 
a  charter  or  ansul  the  existence  of  a  cor- 
poration, that  said  corporation  has  exercised 
a  franchise  or  privilege  not  conferred  upon 
it  by  law,  or  has  ofTended  against  or  violat- 
ed any  constitutional  provision  or  statutory 
roqulrement,  the  action  must  be  in  the  name 
of  the  state  alone,  as  the  real  party  in  In- 
terest, and  the  offending  corporation  is  the 
real  and  only  proper  party  defendant  Code 
Civ.  Proc.  c.  26;  High,  Extr.  Bern.  689; 
Spel.  Extr.  Bel.  18S4;  People  v.  North  Chlca- 
po  Ry.  Co.,  88  111.  537;  People  t.  Stanford,  77 
Cal.  360,  18  Pac.  8o,  and  19  Pac.  693,  and  nu- 
merous caaee  cited  at  page  863,  77  Cal.,  and 
pa^e  694,  19  Pac. 

From  the  allegations  of  the  complaint,  it 
appears  that  on  the  13th  day  of  December, 
1886,  the  Middlesex  Banking  Company,  for  a 
'  valuable  consideration,  sold  and  conveyed  to 
the  Union  Investment  Company  the  real 
property  In  controversy,  -and  that  on  the 
24th  day  of  September,  1890,  said  Union  In- 
vestment Company  conveyed,  for  a  valuable 
consideration,  said  property  to  the  defend- 
ant Hole;  that  after  the  execution  and  de- 
livery of  the  deed  by  the  Middlesex  Banking 
Company  to  the  Union  Investment  Com- 
pany, and  five  days  prior  to  the  sale  and 
transfer  of  the  premises  by  the  Union  In- 
vestment Comiiany  to  the  defendant  Hole, 
(laid  Middlesex  Banking  Company,  by  deed 
in  proper  form,  duly  executed  and  acknowl- 
edged, conveyed  said  property  to  the  relator, 
Henry  C.  Gilbert;  and  it  Is  alleged  that 
said  Gilbert  is  now  the  fee-simple  owner 
thereof.  The  ailegatictn  that  the  Union  In- 
vestment Company,  by  purchasing  the  land 
In  controversy  for  the  purpose  of  specula- 
tion, exercised  a  franchise  and  privilege  not 
conferred  upon  it  by  law,  is  the  only  aver- 
ment dUTering  from  the  complaint  in  Gilbert 
V.  Hcde,  2  S.  D.  164,  49  N.  W.  1;  and  In  that 
case,  as  in  this  action,  plaintiff  son^rht,  un- 
der section  7,  art  17,  of  the  constitution,  to 
defeat  the  deed  from  the  Union  Investment 
Company  to  the  defendant  H<^e,  and  to  pro- 
cure a  judgment  and  decree  quieting  the 
title  to  the  land  in  plaintiff.  The  order  of 
the  trial  court  sustaining  a  demurrer  to  the 
complaint  In  the  former  case  was  affii-med 
on  appeal,  and  the  reasoning  of  that  opin- 
ion which  led  to  the  decision  Is  clearly  ap- 
plicable to  and  Is  dectoive  of  the  case  now 
before  ua,  and  the  order  sustaining  the  de- 
murrer Interposed  by  the  defendant  Hole 
must,  for  the  reasons  therein  specifled,  b« 


affirmed.  The  Judgment  entered  upon  de- 
murrer in  favor  of  the  defendant,  and 
against  the  plaintiff,  consti-ued  only  as  » 
Judgment  of  dismissal  and  for  costs.  Is  here- 
by affirmed. 


AMERICAN  INV.  CO.  OF  BMMBTSBUKG, 

IOWA,  V.  THAYER,  County  Treasurer. 

(Supreme  Court  of  South  Dakota.     May  11,. 

1893.) 

Retroactivb  Efpect  op  Statcts— Voin  Tax 
Sale— Refi'K DISC  of  Amount  Paid. 

1.  Statutes  will  not  be  given  retroactive  ef- 
fect unless  such  intent  upon  the  part  of  the  leg- 
islature is  very  clearly  expressed. 

2.  Both  because  snch  intent  is  not  therein' 
clearly  expressed  and  because  it  la  doubtful  if 
the  legieliiture  has  power  to  create  a  legal  liabil- 
ity out  of  a  past  tranBaction  from  which  none 
arose  at  the  time  of  its  occurrence,  held,  that 
chapter  IGl  of  the  Laws  of  1893,  directing 
county  treasurers  to  refund  to  the  holder  and 
owner  of  tax-sale  certificates  for  real  property 
not  liable  for  taxation,  does  not  apply  to  sale* 
made  prior  to  its  enactment 

(SyUabuB  by  the  Court) 

Appeal  from  circuit  court,  Hyde  county; 
Howard  O.  Fuller,  Judge. 

Petition  by  the  American  Investment  Com- 
pany of  ELimetsburg,  Iowa,  against  D.  B. 
Thayer,  as  treasurer  of  the  county  of  Hyde, 
for  a  writ  of  mandamus.  From  an  order 
sustaining  a  demurrer  to  the  petition,  peti- 
tioner appeals.    Affirmed. 

Horace  Comfort,  for  appellant  Geo.  K 
F.  Robinson,  'for  respondent 

KELLAM,  J.  This  is  an  appeal  from  an 
order  of  the  circuit  court  for  Hyde  county 
refusing  a  mandamus  requiring  the  treasur- 
er of  said  county  to  refund  the  amount  of 
a  certain  tax-sale  certificate  and  subsequent 
taxes  paid  by  appellilnt  The  taxed  land 
was  entered  In  1884  by  one  Hoggatt,  but  bis 
entry  was  subsequently  canceled  by  the 
commissioner  of  the  general  land  office  In 
1890.  The  land  was  sold  for  the  delinquent 
taxes  of  1885.  The  appellant,  becomiog  the- 
owner  of  the  sale  certificate,  paid  the  sub- 
sequently accruing  taxes  up  to  and  includ- 
ing the  taxes  of  1889.  Its  claim  to  have  the- 
amount  so  paid  refunded  rests  upon  chap- 
ter 161  of  the  Laws  of  1893.  It  reads  its 
follows:  "Whenever  real  property  not  lia- 
ble for  taxation  shall  have  been  sold  for 
taxes,  and  the  certificate  thereof  is  vdld,  the 
coimty  treasurer  of  the  county  where  such 
sale  was  made,  shall  refund  to  the  holder 
and  owner  of  such  certificate,  the  amount 
paid  to  the  county  for  the  same."  The  on- 
ly question  in  the  case  Is  this:  Does  this 
law  of  1893  authorize  or  require  the  county 
treasurer  to  refund  moneys  so  paid  to  the 
county  prior  to  the  taking  effect  of  the  law, 
or,  in  other  words,  Is  such  law  retroactive? 

It  is  a  well-established  rule  that  statutes 
will  not  be  given  retroactive  effect  unless 
such  intent  upon  the  part  of  the  legislature 
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Is  Tery  clearly  expressed.  In  Suth.  St 
Const  (  406t  the  author  says  such  laws 
"may  be  valid,  but  there  Is  always  a  strong 
leaning  against  giving  them  a  retrospective 
operation."  "Such  laws  are  looked  upon 
with  general  disfavor."  See,  also,  Cutting 
V.  Taylor,  3,  S.  D.  16,  61  N.  W.  949;  Ameri- 
can Inv.  Co.  V.  Beadle  Co.  (S.  D.)  59  N.  W. 
212.  And  again,  In  section  481,  It  Is  said 
that  even  remedial  statutes  will  not  be  al- 
lowed to  Impose  new  duties  or  liabilities  In 
respect  to  past  transactions,  unless  the  In- 
tention to  do  so  is  clearly  expressed.  As 
a  question  of  grammar,  the  phraseology  of 
this  law  may  Include  tax  sales  made  prior 
to  its  passage;  but  the  language  used  Is 
entirely  consistent  with  an  intention  that 
it  should  only  be  prospective  in  its  opera- 
tion, and  a  law  will  not  be  so  construed  as 
to  give  it  a  retroactive  effect  when  It  Is 
capable  of  any  other  construction.  Railroad 
Co.  V.  Van  Horn,  57  N,  T.  477;  D.  S.  v. 
Heth,  3  Cranch,  413;  Chew  Heong  v.  U.  S., 
112  U.  S.  559,  5  Sup.  Ct  255;  Dash  v.  Van 
Kleeck,  7  Johns.  499;  Maxwell  v.  Bridge 
Co.,  46  Mich.  278,  9  N.  W.  410;  Prasler  v. 
Town  of  Tompkins,  30  Hun,  168.  Unin- 
fluenced by  other  considerations,  we  should 
say  that  the  intent  to  make  the  law  retroac- 
tive is  not  so  clearly  Indicated  as  to  over- 
come the  general  presumption  that  statutes 
are  intended  to  be  prospective  only.  The 
liability  of  the  county  to  so  refund  is  stat- 
utory. Prior  to  the  passage  of  this  law 
there  was  no  such  liability,  and  the  authori- 
ty of  the  legislature  to  create  a  legal  lia- 
bility out  of  a  past  transaction  which  at  the 
time  raised  no  liability  Is  so  doubtful  as  to 
strongly  argue  against  the  intention  of  the 
legislature  to  attempt  it.  That  It  is  not 
within  the  power  of  the  legislature  to  cre- 
ate a  legal  liability  out  of  a  past  transaction 
for  which  none  arose'by  the  law  as  It  stood 
at  the  time  of  Its  occurrence,  see  Suth.  St 
Const  i  480,  and  cases  there  cited.  We 
think  the  circuit  court  properly  sustained 
the  demurrer  to  the  petition,  and  denied  the 
mandamus,  and  its  order  Is  afilnucd. 

FULIjER,  J.,  took  no  part  in  this  decision. 


KERRISS  V.  BERLIN  MACHINE  WORKS. 

(Siiprem*  Court  of  Wisconsin.     May  15,  1895.) 

In^ubt  to  Euplote— Defective  MAOaiyEBT. 

Plaintiff,  an  employ^  of  defendant  was  in- 
jured while  operating  a  defective  lathe.  It  was 
shown  that  employes  were  not  pormlttcd  to  repair 
their  own  machines;  that  plaintiff  had  called  de- 
fendant's attention  to  the  defect  in  this  lathe,  and, 
rclyiii?  on  the  promises  of  defendant  to  bare  it 
rp|i:iirt<<l,  had  continued  to  operate  it  for  several 
weeks,  and  nntil  the  injury  occurred.  ITiere  was 
evidence  that  plaintiff  at  the  time  of  the  injury 
was  nsing  reasonable  care.  Udd,  that  he  was 
entitled  to  recover.  ' 

Appeal  from  circuit  court,  Rock  county; 
John  U.  Bennett,  Judge. 


Action  by  Arthur  O.  Ferrlsfl  against  the 
Berlin  Machine  Works.  Judgment  for  plahi- 
tlff,  and  defendant  appeals.    Affirmed. 

The  complaint  alleges.  In  effect  that  at  the 
times  mentioned  the  plaintiff  was  In  the  em- 
ployment of  the  defendant  working  In  Its 
shops  for  the  defendant  at  a  lathe  used  for 
turning  castings,  which  lathe  was  In  a  dan- 
gerous and  unsafe  condition.   In  that  the 
clutch  attached  to  the  shaft  from  which  the 
lathe  was  driven  was  out  of  repair,  so  that 
the  same  cotild    not    be    disconnected  by 
means  of  the  lever  used  for  that  purpose, 
but  would  keep  the  belt  extending  from  the 
shaft  to  the  lathe  running  all  the  tiiae;  that 
It  was  possible  to  work  said  lathe,  and  stop 
and  start  the  same,   by  throwing  the  belt 
from  a  lai-ger  to  a  smaller  portion  of  the 
gear,  or  from  a  slower  to  a  faster  speed,  and 
vice  versa;  that,  upon  complaint  being  made 
by  the    plaintiff,  the    defendant    promised 
from  time  to  time  to  remedy  the  same;  that 
the  plaintiff  continued  to  so  work  for  the 
defendant  upon  the  faith  of  such  promises: 
that  July  12,  1892,  and  before  such  defects 
were  Uxed  or  repaired,  the  plaintiff  was  se- 
verely and  permanently  injured,  by  reason 
of  such  iathe  starting  ap  after  l>elng  stopped 
by  the    plaintiff,   and    catching    plaintiff's 
dothlng,   and    winding   his   arm    around   a 
piece  of  Iron  set  In  said  lathe,  and  tearing 
and  lacerating  his  arm,  which  starting  of 
said  lathe  was  caused  by  the  defect  In  said 
machinery  and  clutch,  and  through  the  de- 
fendant's negligence  in  furnishing  such  un- 
safe machinery;  that  said  injury  In  no  wise 
resulted  from  any  negligence  on  the  part  of 
the  plaintiff.    The  defendant  answered,  by 
way  of  admissions  and  denials,  and  alleged 
that  prior  to  the  commencement  of  this  ac- 
tion the  defendant  paid  to  the  plaintiff  and 
to  bis  physician,  at  the  plaintiff's  request 
and  for  his  use  and  beneflt  certain  sums  of 
money,  which  the  plaintiff  received  In  full 
satisfaction  and  discharge  of  all   damages 
by  him  sustained,  and  thereafter  to  be  sus- 
tained, by  reason  of  the  Injuries  mentioned 
In  the  complaint    At  the  close  of  tlie  trial 
the  Jury  returned  a  special  verdict  to  the 
effect:   (1)  That  at  and  prior  to  the  time  of 
the  plaintiff's  Injury  the  clutch,  by  means 
of  Its  lever,  could  not  be  disconnected  so  as 
to  stop  the  running  of  the  belt;   (2)  tbat  the 
plaintiff  did  stop    the    lathe    Just  prior  to 
receiving  the  Injury  complained  of;   (3)   that 
the  plaintiff  did  stop  the  lathe  by  shifting 
the  lower  end  of  the  belt,  and  pressing  on 
the  cone  pulley  with  his  hand;    (4)  tbat  the 
plaintiff  was  Injured  by  reason  of  the  vol- 
untary starting  of  the  lathe  after  he  bad 
so  stopped  it;  (5)  that  the  plaintiff  did  know 
that  when  so  stopped  the  lathe  was  liable 
to  start  voluntarily,  unless  he  locked  It;    i6i 
tbat  after  the  plaintiff  had  so  stopped   the 
lathe  he  did  net  lock  It;   (7)  that  he  conld 
have  locked  It  and  thus  prevented  all  dan- 
ger of  Its  starting;  (8)  that  the  plaintiff  was 
not  guilty  of  any  want  of  ordinary  care  In 
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faillD;  to  lock  the  lathe  after  so  stopping  It; 
(U>  tliat  the  plaintiff  did  not  continue  op- 
erating tlie  lathe  longer  than  a  reasonable 
time  after  he  knew  of  the  defect  as  it  then 
existed:  (10)  that  no  want  of  ordinary  care 
on  the  part  of  the  plaintiff  directly  contrib- 
uted to  cause  bis  Injury;  (11)  that  the  plain- 
tiff did  not,  on  or  about  July  25,  1892,  set- 
tle such  claim  for  damages  as  he  had  sus- 
tained on  account  of  his  injury;  (12)  that 
t~J50  would  compensate  the  plaintiff  for  all 
damage  resulting  from  bis  injury.  The 
jury,  in  addition,  returned  a  general  verdict, 
Wherein  they  found,  in  effect,  for  the  plain- 
tiff, and  assessed  his  damages  at  $2,750. 
b'rom  the  Judgment  ordered  and  entered  up- 
on said  verdict,  in  favor  of  the  plaintiff,  for 
the  damages  mentioned  and  costs,  the  de- 
fendant brings  this  appeal. 

Kuger  &  Norcross,  for  appellant    Fethers, 
Jeffris,  Flfldd  &  Matheaon,  for  respondent 

CASSODAT,  J.  (after  statbig  the  facts). 
Counsel  for  the  defendant  has  given  a  brief  de- 
scription of  the  lathe  and  Its  workings,  as  fol- 
lows: "Power  and  motion  are  transmitted  by 
means  of  a  clutch  for  connecting  the  driving 
and  driven  shafts,  and  of  a  belt  extending 
from  a  cone  pulley  on  the  driven  shaft  to  a 
cone  pulley  on  the  lathe.  This  latter  pulley 
'  is  connected  with  and  imparts  motion  to  the 
gears,  which  in  turn  Impart  motion  to  the 
face  plate,  live  center,  mandrel,  and  castings 
placed  thereon  for  finishing.  A  part  of  the 
mechanism  of  the  clutch  Is  on  the  right-hand 
end  of  the  driven  shaft,  and  to  the  left,  on 
the  same  abaft  Is  a  sleeve  cone,  which  encir- 
cles and  slides  upon  it  The  long  arm  of  a 
lever  attached  to  this  cone  extends  down  with- 
in reach  of  the  operator.  By  shifting  this  le- 
ver arm  to  the  right  this  cone  Is  forced  be- 
tween the  clutch  lingers,  which  operates  to 
connect  the  driven  and  driving  shafts.  The 
dctcb  is  then  said  to  be  connected.  To  dis- 
connect it  this  lever  arm  la  shifted  to  the 
left  so  as  to  withdraw  the  cone  from  the 
clutch  fingers.  A  stop  collar,  adjusted  by  a 
setscrew  on  the  driven  shaft  to  the  left  of  this 
cone,  limits  its  play  to  the  left;  the  intent 
l>clng  to  adjubt  this  collar  far  enough  from 
the  clutch  fingers  to  permit  the  full  witbdiaw- 
al  of  the  cone  from  them.  If  the  collar  be  set 
too  near,  the  error  would  be  apparent  and 
the  remedy  to  loosen  the  setscrew,  slide  the 
collar  so  as  to  give  the  proper  space,  and 
tighten  the  setscrew  again.  Another  method 
of  stopping  and  starting  the  lathe  Is  by  shift- 
ing tbe  belt.  To  afford  different  speeds,  each 
of  the  cone  pulleys  mentioned  has  four  steps 
for  tbe  belt  to  run  on.  These  are  graded  la 
their  diameters  from  four  to  twelve  inches. 
The  largest  step  of  the  upper  pulley  is  over  and 
corresponds  with  the  smallest  step  of  the  pul- 
ley on  the  lathe;  the  next  largest  above,  over 
the  next  smallest  below,  etc.;  so  that  the  belt 
has  tbe  same  tension  when  on  any  of  tbe  cor- 
responding steps.     If,  when  In  use  under  or- 


dinary tension,  on  the  next  highest  speed,— 
next  largest  step  above  and  next  smallest  be- 
low,—the  lower  end  of  the  belt  is  thrown  off 
to  the  smallest  step  below,  the  belt  will  be  so 
slack  as  to  slide  on  such  step,  without  turning 
the  pulley  on  it,  which  Imparts  motion  to 
the  lathe.  If  the  belt  were  In  use  on  such 
steps,  under  a  high  tension,  and  were  so 
thrown  off  below,  it  might  still  have  tension 
enough  to  turn  tbe  lower  pulley  Instead  of 
sliding  upon  It  If,  in  such  case,  the  lower 
pulley  was  brought  to  a  stop  by  pressure  upon 
It  with  the  hand.  It  would  be  liable  to  start 
and  set  the  lathe  in  motion  again,  at  any  time 
after  removal  of  the  staying  hand.  The  ten- 
sion of  the  t>elt  Is  regulated  by  the  operator, 
as  desired,  by  loosening  or  tightening  its  la^ 
dngs.  To  stop  the  lathe  by  shifting  the  belt 
when  on  the  highest  speed,— the  largest  step 
above,  and  smallest  below,— the  upper  end  of 
the  belt  must  be  shifted  to  a  smaller  step,  as 
it  is  then  on  the  smallest  step  l>elow.  The 
lathe  may  be  locked  so  as  to  render  Its  start- 
ing Impossible,  whether  the  belt  Is  running  or 
not  by  a  simple  operation  Involved  In  the  fin- 
ishing of  each  casting  put  In  for  that  purpose. 
At  the  left-hand  end  of  the  lathe  are  two  gears, 
called  the  'front'  and  'back'  gears.  The  back 
gear  lias  a  small  cogwheel,  and  the  front  gear 
a  large  one,  at  the  right-hand  end.  When 
thrown  into  connection,  these  cogwheels  mesh, 
and  the  back  gear  must  then  make  abont  six 
revolutions  while  the  front  gear  makes  one, 
l>ecau8e  of  their  difference  in  size.  These 
gears  are  used  in  connection  in  doing  the  first 
work  on  each  casting.  This  is  paring,  and 
requires  more  imwer  and  slower  motion.  The 
front  gear  is  thm  released  from  the  pulley, 
so  that  it  may  take,  from  the  back  gear.  Its 
slowe^  motion.  Instead  of  the  rapid  motion  it 
has  when  afilxed  to  and  taking  Its  motion 
from  the  pulley.  After  the  paring  Is  done,  the 
back  gear  Is  thrown  out  and  the  front  gear 
affixed  to  the  pulley,  to  take  Its  rapid  motion 
for  the  filing  and  polishing;  and  tbe  lathe 
may  then  be  locked  Instantly,  by  a  mere  mo- 
tion of  the  arm  of  the  operator  In  pulling  the 
back-gear  lever  towards  him,  and  unlocked. 
Instantly,  by  pushing  this  lever  from  hlin  to 
throw  the  back  gear  out  again.  As  before 
stated,  the  process  of  locking  and  unlocking  Is 
Involved  in  finishing  each  casting.  When  one 
Is  finished,  and  another  is  put  in,  the  back 
gear  Is  thrown  In  to  do  the  paring,  and  this 
locks  the  lathe  tmtll  the  front  gear  Is  released 
from  the  pulley  as  aforesaid;  or  K  may  be 
unlocked  by  simply  throwing  the  back  gear 
out  again.  This  Is  what  would  be  done  If  the 
lathe  were  so  locked  during  the  filing  or  pol- 
ishing, and  the  operator  desired  to  resume 
that  work  again  Instead  of  beginning  on  an- 
other casting.  In  taking  a  casting  out  of  the 
lathe,  the  mandrel,  a  round  piece  of  steel  about 
two  feet  long,  on  which  the  same  is  affixed, 
about  midway,  is  released  from  the  hold  of 
the  dead  and  live  centers  upon  Its  ends,  by 
turning  a  crank  to  withdraw  the  dead  center 
from  It.     As  this  Is  done,  tbe  left  hand  may 
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be  placed  under  the  mandi^  to  catch  It  aa  tt 
drops,  on  being  released,  or  extended  over  to 
gv&sp  it  from  above." 

From  the  description  thus  given,  and  the 
special  verdict  mentioned  In  the  foregoing 
statement,  it  is  manifest  that  the  case  is 
very  near,  if  not  directly  upon,  the  border 
line.  Like  most  sncb  cases,  it  is  difficult  to 
reach  a  satisfactory  conclusion  as  to  the  le- 
gal rights  of  the  respective  parties.  This 
difficulty  does  not  arise  from  any  intricacy 
In  the  principles  of  law  applicable,  but  in  ap- 
plying -well-recognlzed  principles  of  law  to 
the  peculiar  facts  in  the  case.  Such  being 
the  general  nature  of  the  questions  presented, 
it  is  only  essential  to  state  the  conclusions 
reached.  The  plaintiff  was  an  apprentice, 
and  less  than  22  years  of  age  when  be  was 
injured.  He  had  worlced  for  the  defendant 
for  more  than  two  years,  but  did  not  com- 
mence working  upon  the  lathe  in  question 
until  about  May  1,  1892.  The  clutch,  the 
driving  shaft,  the  stop  collar,  the  sleeve 
eone,  and  the  setscrew,  mentioned,  were  all 
above  the  bead  of  the  plaintiff  when  he  was 
operating  the  lathe;  and  In  front  of  him, 
and  extending  downward  from  the  sleeve 
cone,  was  the  long  lever  arm  mentioned. 
The  design  of  this  lever  arm  was  to  enable 
the  operator,  by  moving  It  to  the  right  or  to 
the  left,  to  connect  or  disconnect  the  driving 
and  driven  shafts,  and  thus  put  the  lathe  in 
motion  or  stop  the  same.  The  Jury  found 
that,  at  and  prior  to  the  time  of  the  injury, 
the  clutch  conld  not  be  dlscoonected  so  as  to 
stop  the  running  of  the  belt  by  means  of  the 
lever.  We  must  hold  that  there  Is  evidence 
to  support  that  branch  of  the  verdict.  Treat- 
ing that  finding  as  a  verity,  as  we  must,  and 
it  establishes  the  negligence  of  the  defend- 
ant Counsel  contend  that  the  plaintiff,  with 
full  knowledge  of  such  defect,  continued  to 
work  for  the  defendant  at  the  lathe  for  sev- 
eral weeks  before  he  was  Injured,  and  there- 
by assumed  the  risk.  The  plaintiff  contends 
that  such  continuance  was  with  reliance  up- 
on the  repeated  promises  of  the  defendant  to 
fix  and  repair  the  defect.  The  court  charged 
the  jury  to  the  effect  that  If  the  plaintiff, 
with  such  knowledge,  continued  in  such  em- 
ployment without  such  assurances,  then  he 
could  not  recover;  that,  even  if  the  plaintiff 
continued  in  such  service  upon  the  faith  of 
such  assurances,  yet  If  be  remained  in  the 
service  for  a  longer  time  than  was  reasona- 
ble to  allow  the  defendant  to  perform  bis 
promise  or  promises,  then  he  must  be  deem- 
ed to  have  waived  the  objection,  and  to  have 
assumed  the  risk;  and  that  whether  the 
plaintiff,  under  such  circumstances,  contin- 
ued In  such  employment  only  a  reasonable 
time,  or  an  unreasonable  time,  was  mainly 
a  question  of  fact  to  be  determined  by  the 
Jury,  from  all  the  facts  and  circumstances 
disclosed  by  tbe  evidence  on  the  trial.  We 
perceive  no  error  in  these  portions  of  tbe 
charge.  The  Jury  found  that  tbe  plaintiff 
did  not  continue  operating  the  lathe  longer 


than  a  reasonable  time  after  be  knew  of  the 
defect  as  It  then  existed.  Upon  the  record 
before  us,  we  cannot  say  that  this  finding  is 
not  sustained  by  evidence.  It  is  contended 
tliat  the  plaintiff  might  have  remedied  the 
defect  himself,  and  that  his  failure  to  do  so 
was  attributable  to  bis  own  aegllgence.  He 
testified  to  tbe  effect  tbat,  when  he  com- 
menced using  tbe  latbe^  he  saw  there  wag 
something  wrong  with  the  clutch,  and  form- 
ed an  opinion  In  respect  to  it,  but  could  not 
say  positively  what  it  was,  because  they  were 
not  allowed  to  fix  their  own  machines.  It 
was  certainly  the  duty  of  tbe  defendant  to 
provide  the  plaintiff,  while  in  its  employ- 
ment, with  tools,  appliances,  and  machinery 
which  were  reasonably  safe  and  fit  for  him 
to  perform  tbe  work  required  of  him  while 
so  employed;  and  during  such  time  to  keep 
such  tools,  appliances,  and  machinery  In  rea- 
sonably safe  and  good  repair.  The  charge 
to  that  effect  was  not  error.  Nor  was  it  er- 
ror, under  the  evidence  In  the  record,  for  the 
court  to  charge.  In  effect,  that  It  was  not  the 
servant's  duty  to  examine  the  tools  and  ma- 
chinery with  which  he  was  required  to  work, 
unless  it  was  specially  committed  to  his 
care.  We  cannot  say,  upon  the  record  be- 
fore ua,  that  it  was  the  plaintiff^  duty  to 
remedy  the  defect  moitloned.  The  Jury 
found,  in  effect,  that  just  prior  to  tlae  in- 
Jury,  the  plaintiff  stopped  the  lathe  I7  shift- 
ing the  belt  and  pressing  the  cone  pulley,  as 
mentioned;  that  the  lathe  thereupon  TOlim- 
tarlly  started,  as  the  plaintiff  knew  it  w>ta 
liable  to  do,  unless  he  locked  it;  that  he 
could  have  locked  it,  and  thus  prevented  all 
danger  of  its  starting,  but  did  not.  It  is 
contended  that  the  plaintiff  was  guilty  of 
contributory  negligence  by  thus  failing  to 
lock  tbe  lathe,  as  he  should,  in  finishing  each 
casting.  The  jury  found,  in  effect,  that  such 
failure  was  no  want  of  ordinary  care  on  his 
part  which  directly  contributed  to  cause  the 
injury.  We  cannot  say.  as  a  matter  of  law, 
that  such  finding  Is  unsupported  by  evidence. 
Kaples  v.  Orth,  61  Wis.  531,  21  N.  W.  633. 
Tbe  court  charged  the  Jury  to  tbe  effect  that 
it  was  the  plaintiff's  duty,  without  warning, 
to  observe  due  and  ordinary  care;  tbat  any 
omission  in  that  regard  was  at  bis  own  peril; 
that,  for  an  injury  caused  by  such  want  of 
ordinary  care,  the  defendant  was  not  liable: 
and  tbat  if  the  plaintiff  failed  in  any  degree, 
even  in  a  slight  degree,  to  observe  ordinary 
care,  he  could  not  recover.  We  cannot  say 
that  the  defendant  was  prejudiced  by  such 
portions  of  the  charge,  nor,  as  a  matter  of 
law,  that  the  finding  of  the  jury,  to  the  effect 
tbat  no  want  of  ordinary  care  on  the  part 
of  the  plaintiff  directly  contributed  to  cauoe 
his  injury,  is  unsupported  by  evidence.  We 
think  the  question  of  settlement  or  no  aettle- 
ment  was  properly  submitted  to  tbe  jury, 
and  the  refusal  to  further  instruct  upon  that 
question  was  not  error.  We  find  no  snbstan- 
tinl  or  reversible  error  in  the  record.  The 
judgment  of  tlie  circuit  court  is  afBrmed. 
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CASE  et  al.  r.  JAMKS. 
{Supreme  Court  of  Wisconsin.     May  15,  18&5.) 

A£8IONHENT    FOR    BsNKriT     OP    CKEDITOKS  —  As- 

sig:;ei2's  Bond— Prefehkxces. 

1.  Rev.  St.  S  ICJM,  providing  tiiat  the  sure- 
tifs  on  the  bond  of  an  assignee  "shall  each  testi- 
fy to  his  resiionsibility,  and  by  their  affidavits  sat- 
isfy the  officer  taking  such  bond,"  docs  not  re- 
quire that  such  sureties  shall  testify  orally,  but  is 
sufficiently  complied  with  by  affidavits  of  their 
responsibility  accepted  by  the  officer. 

2.  Where  the  assignee,  having  taken  possea- 
aion  of  the  assigned  property  under  bond,  deliv- 
ered to  difEerent  mortsagL-es  parts  of  the  property 
covered  by  their  several  mortgages,  such  delivery 
did  not  render  the  assignment  void,  as  giving  an 
unlawful  preference  to  such  creditors. 

Appeal  from  Waukesba  county  court;  M.  S. 
Grlswold,  Judge. 

Action  l>y  L.  P.  Case  and  another  against 
Arthur  W.  James,  as  garnishee  of  T.  Haynes 
&  Son.  Prom  a  Judgment  for  defendant, 
plaintiffs  appeal.     Affirmed. 

This  Is  an  appeal  from  a  Judgmeui:  of  the 
county  court  of  Waukesha  county,  In  favor 
of  the  garnishee.  T.  Haynes  &  Son  were  a 
copartnership  in  business  at  Waukesha.  On 
tlM!  2d  day  of  December,  1893,  there  were  two 
mortgages  upon  parts  of  their  stock  In  trade. 
One  mortgage  was  to  Wells,  Nellegar  &  Co., 
for  $31)7.23,  upon  nine  bicycles,  each  particu- 
larly described.  They  had  sold  one  of  the  blcy- 
clestand  used  the  money.  On  that  day  they  gave 
a  new  mortgage  upon  another  bicycle  in  place 
of  the  one  which  had  been  sold.  There  was 
also  a  mortgage  in  favor  of  W.  A.  NlckeU  for 
;^1.000  on  certain  buggies,  particularly  de- 
scribed. These  they  had  be«m  permitted  to 
sell  from,  from  time  to  time,  and  to  use  some 
of  the  proceeds  to  replace  those  sold  .and  for 
otber  of  their  own  purposes,  and  bad  filed  no 
verified  statement  of  such  sales  In  the  town 
clerk's  otUce.  On  this  2d  day  of  December, 
18t)3,  and  after  the  new  mortgage  had  been 
given  to  Wells,  Nellegar  &  Co.,  Mr.  Ryan,  of 
the  law  firm  of  Ryan  &  Mertoo,  came  to  tbelr 
place  of  business,  and  notified  them  that  his 
firm  had  received  a  claim  of  $500  against 
tbem,  with  instructions  either  to  collect  It  or 
have  it  secured.  They  failed,  after  trial,  to 
get  either  money  or  security.  So  they  deter- 
mined to  make  an  assignment  for  the  benefit 
of  their  creditors.  They  assigned  to  Mr.  Ar- 
thur W.  James,  the  garnishee.  Before  ex- 
ecuting the  assignment,  they  selected,  from 
tbelr  stock  of  goods,  goods  of  the  value  of 
about  $400,  Intended  for  their  exemptions,  of 
|!200  each.  The  assignee  afterwards  deliv- 
ered to  W.  A.  NlckeU  all  the  property  covered 
by  his  chattel  mortgage;  to  a  party  represent- 
ing Wells,  Nellegar  &  Co.  the  property  cov- 
ered by  its  mortgage;  and  to  the  assignors 
the  property  which  they  had  selected  for  their 
exemptions.  The  assignee,  before  taking  pos- 
session of  the  property,  executed  a  bond  to 
the  clerk  of  the  circuit  court,  with  two  sure- 
ticii.  The  sureties  made  affidavit  to  their  re- 
fiponslbllity.  In  sufficient  form,  before  a  notary 
public,  but  did  not  appear  before  the  court 


commissioner  to  whom  the  bond  was  deliv- 
ered. The  court  commisaloner  certified  upon 
the  bond,  among  other  things  required  to  ap- 
pear, that  "the  sureties  upon  said  bond  by 
their  several  affidavits  satisfied  me  that  the 
property  of  said  sureties,  being  within  this 
state.  Is  worth,"  etc.,  and  approved  the  bond, 
and  filed  it  in  the  office  of  the  clerk  of  the 
circuit  court  The  plaintiffs  at  once  com- 
menced their  action  against  Haynes  &  Son, 
and  garnished  the  assignee.  The  action  was 
tried  before  a  Jury.  At  the  close  of  the  testi- 
mony, the  court  discharged  the  Jury,  and  made 
and  filed  a  finding  la  favor  of  the  garnishee. 
From  a  Judgment  on  such  finding,  the  plain- 
tiffa  appeal. 

Ryan  &  Merton,  for  appellants.  Armin  St 
Tichenor,  for  respondent 

NKWMAN,  J.  (after  stating  the  facts).  The 
plaintiffs  allege  four  grounds  of  erroR  (1) 
The  court  erred  In  holding  that  the  assign- 
ment  papers  were  valid  or  sufficient  In  form 
and  substance  under  the  law.  (2)  The  court 
erred  In  holding  this  assignment  valid,  for  by 
It  preferences  were  given  to  creditors.  (3) 
The  court  erred  In  taking  the  case  away  from 
the  JtU7,  and  deciding  the  qnestlon  of  fraud- 
ulent intent  Itself.  (4)  The  court  erred  In  re- 
fusing to  set  aside  its  Judgmoit,  and  grant  a 
new  trial  herein. 

1.  The  first  ground  of  error  relates  to  the 
manner  and  form  In  which  the  Justification 
of  the  sureties  upon  the  assignee's  bond  was 
taken.  It  is  claimed  by  the  plaintiffs  that 
It  is  re«iulred  that  the  sureties  testify,  orally, 
to  their  responsibility,  before  the  court  com- 
missioner who  Is  to  approve  the  bond.  The 
statute  requires  a  bond  "with  two  or  more 
sutuclent  sureties,  freeholders  of  this  state, 
who  shall  each  testify  to  his  responsibility, 
and  by  their  several  affidavits,  satisfy  the 
officer  taklug  such  bond."  Rev.  St  f  1694. 
Kach  surety  is  required  to  "testify"  to  his 
responsibility.  What  does  the  word  "testi- 
fy" mean?  As  defined  by  Webster's  Dic- 
tionary, It  is  "to  make  a  solemn  declaration, 
verbal  or  written,  to  establish  some  fact." 
Witnesses  testify  orally,  or  by  wiltten  affi- 
davits or  depositions.  The  word  "testify" 
slgnlfles  the  giving  of  testimony,  whether 
orally  or  In  writing.  These  sureties,  then, 
did,  literally,  testify  before  the  court  com- 
missioner, through  their  affidavits;  and.  If 
their  affidavits  satisfied  the  officer  of  their 
responsibility,  the  entire  statute,  to  Its  ut- 
most provision.  In  this  regard,  was  literally 
satisfied.  The  express  provision  that  they 
were  to  satisfy  the  officer  "by  their  several 
affidavits"  would  seem  to  Indicate  quite  clear- 
ly that  they  were  to  testify  to  the  officer 
through  their  affidavits.  It  Is  not  a  question 
of  strict  or  liberal  construction,  but  of  what 
the  words  mean,  "according  to  the  common 
and  approved  usage  of  the  language." 

2.  It  Is  urged  that  the  asstgnment  is  void, 
because  "by  it  preferences  were  given  to 
creditors."    This  Is  not  Intended  to  say  that 
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tbe  assignment  ItseU  gave  preference  to  any 


creditor.  It  was  entirely  Innocent  of  any  | 
proTlsIon  having  that  effect  or  purpose.  But 
what  Is  meant  is  that  by  the  action  of  the 
assignee  in  surrendering  to  Nickell,  and  to 
Welis,  Nellegar  &  Co.,  the  property  Included 
in  their  mortgages,  unlawful  preferences 
were,  in  effect,  given.  But  it  would  seem 
that,  if  true,  that  could  not  well  relate  back 
to  the  assignment,  so  as  to  render  It  void. 
It  Is  rather  an  unauthorized  action  of  the 
assignee  under  the  assignment  than  a  de- 
fect In  the  assignment  Itself.  If  these  mort- 
gages were.  In  fact,  invalid,  as  against  other 
creditors  of  the  mortgagors,  the  assignment 
did  not  authorize  the  assignee  to  surrender 
them.  That  act  was  wholly  apart  from  the 
assignment,  and  its  provisions  and  purpose. 
The  assignee  represents  creditors  as  well  as 
the  assignors.  The  rights  of  the  parties  are 
to  be  worked  out  through  him.  Uls  action 
is  always  subject  to  the  supei-vlslon  and  di- 
rection of  the  circuit  court,  to  which  either 
party  may  apply  for  direction  In  any  doubt- 
ful or  disputed  matter.  Rev.  St.  i  1693.  In- 
stead of  seeking  the  direction  of  the  court, 
it  is  said  that  the  assignee  followed  the 
advice  of  the  attorneys  of  the  mortgagee, 
i'erbaps  he  was  wrong  in  what  he  did,  but 
that  does  not  impeach  the  assignment  itself. 
The  remedy  of  the  creditor  would  seem  to  be 
under  Sanb.  &  B.  Ann.  St  t  lG93b.  Batten 
V.  Smith,  «2  Wis.  92,  22  N.  W.  342;  Lawson 
V.  Stacy,  82  Wis.  303,  51  N.  W.  961,  and  52 
N.  W.  300.  These  mortgages  were  executed 
before  the  assignment  If  they  were  void, 
it  was  because  they  were  made  with  Intent 
to  hinder  and  delay  creditors.  Blakeslee  v. 
Kossman,  43  Wis.  116;  Anderson  v.  Patter- 
son, 64  Wis.  557,  25  N.  W.  541;  Bank  v. 
Lovejoy,  84  Wis.  601,  611,  612,  55  N.  W.  108. 
The  act  of  the  mortgagees  in  taking  posses- 
sion under  such  invalid  mortgages  gives 
them  no  valid  title.  Blakeslee  t.  Rossman, 
supra.  It  would  seem  that  the  remedy  giv- 
en by  the  statute  referred  to  is  appropriate 
and  ample. 

it  is  claimed.  Indeed,  that  this  very  appro- 
priation of  the  mortgaged  goods  was  the  se- 
cret motive  and  purpose  of  the  assignment 
This  is  not  very  clearly  shown,  nor  is  it  a 
very  cogent  Inference  from  the  testimony. 
Nor  Is  It  shown  that  the  assignee  was  a  par- 
ty to  such  collusion,  If  such  existed.  But  it 
is  not  obvious  how  an  assignment  which  pro- 
vides for  a  pro  rata  division  of  all  the  debt- 
or's gooda  among  all  his  creditors.  Impartial- 
ly, and  providing  for  no  delay  in  admin- 
istration, can  be  held  void  on  account  of 
whatever  motive  may  have  prompted  the 
making.  The  words  of  the  Instrument  gov- 
ern, it  is  that  disposition  of  the  debtor's 
property  which  the  law  prefers  and  favors. 
The  assignee  is  bound  by  the  Instrument  as 
written.  It  may  hinder  some  pressing  cred- 
itor from  acquiring  a  preference  through  the 
process  of  the  courts.  But  that,  under  such 
circumstances,  cannot  be  deemed  a  fraudu- 


lent hindering  of  such  creditor;  for  it  makes 
effectual  the  purpose  of  the  law,  by  provid- 
ing a  fair  distribution  of  all  the  debtor's 
property  among  all  his  creditors.  Since  pref- 
erences have  been  forbidden,  and  the  as- 
signee has  become  a  trustee  for  the  cred- 
itors, the  courts  look  upon  voluntary  assign- 
ments with  less  of  suspicion  and  more  of 
favor  than  formerly,  when  preferences  were 
allowed,  and  the  assignee  represented  only 
the  assignor.    Batten  v.  Smith,  supra. 

3.  It  was  not  error  to  take  the  case  from 
the  Jury.  There  was  no  material  question 
of  fact  in  dispute  upon  the  testimony. 

4.  There  was  no  error  in  refusing  a  new 
trial 

The  Judgment  of  the  county  court  of  Wau- 
kesha county  Is  affirmed. 


WARNER  V.  CUCKOW. 
(Supreme  Court  of  Wisconsin.     May  15,  1895.) 

ACOOONTIKO  WITH  AOBST —  REVIEW  ON  APPEAI. 

A  finding  that  defendnnt  was  agent  for 
plaintiff  to  manage  her  propert.v ;  that  he  paid  out 
money  for  and  rendered  services  to  plaintiff  at 
her  request,  for  which  he  was  not  t^mbniaed; 
that  though  defendant  took  chattel  mortgagei 
from  plaintiff's  tenant  to  secure  Mmsclf  for  ad- 
vances to  the  tenant,  he  did  so  in  good  faith;  that 
defendant  reported  fully  and  foirly  to  plaintiff, 
and  his  reports  were  approved  by  her;  and  that 
the  defendant,  on  the  evidence,  was  entitled  to 
recover  the  amount  claimed  by  him  for  services 
and  advancements,— will  support  a  judgment  for 
defendant  for  the  sum  claimed. 

Appeal  from  circuit  court  Rock  county;  John 
R.  Bennett,  Judge. 

Action  by  Clara  B.  Warner  against  S.  J. 
Cuckow  for  money  had  and  received.  From 
a  Judgment  for  defendant,  plaintiff  appeals 
Affirmed. 

Action  for  money  had  and  received.  The 
plaintiff,  in  August,  1885,  owned  a  large  farm 
in'  the  town  of  Bradford,  Rock  county.  Wis., 
which  was  then  in  possession  of  one  Milling- 
ton,  a  tenant  to  whom  It  had  been  leased  in 
the  year  1884  for  a  term  of  five  years,  at  a 
rental  of  $1,000  per  year.  In  the  summer  of 
1885  the  plaintiff  resided  in  London,  Eng- 
land, and  continued  to  reside  there  until  the 
fall  of  1891,  when  she  returned  to  Wisconsin. 
There  was  a  mortgage  on  the  farm  of  $5,000. 
the  interest  upon  which  was  in  arrears.  In 
August,  1885,  the  defendant  who  owned  and 
lived  upon  a  farm  in  Rock  county  near  the 
farm  of  the  plaintiff,  while  in  London,  Eng- 
land, saw  the  plaintiff,  and  at  her  solicitation 
consented  to  act  as  her  agent  to  take  charge 
of  the  farm  and  collect  rents,  under  the  fol- 
lowing written  authority:  "London,  Aug. 
nth,  1885.  I  hereby  authorize  S.  J.  Cuckow, 
Esq.,  to  act  for  me  In  my  Interest  to  collect 
rent  from  present  tenant  on  my  farm  at  Em- 
«ald  Grove,  'Rock  county,  Wisconsin,  U.  S. 
A.,  or  to  relet  said  farm  on  favorable  terms  in 
case  of  failure  or  nonpayment  of  rent  in  ad- 
vance as  the  lease  stipulates,  together  with 
all  taxes  and  assessments  thereon;  all  such 
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rents  to  be  applied  towards  the  liquidation  of 
the  legal  claims  of  Nortliwestem  Insurance 
Co.  of  Milwaul^ee,  secured  by  mortgage  in  ttie 
year  1891  for  the  sum  of  $5,000."  On  the  de- 
fendant's return  to  America,  he  took  charge 
of  the  farm,  and  contbiued  to  act  as  plaintiff's 
agent  until  her  return  to  this  country,  in  No- 
vember, 1891.  When  the  defendant  toolc 
charge  of  the  farm,  the  tenant,  Mllllugton, 
was  in  arrears  for  rent  to  the  amount  of  more 
than  11,000.  Millington  iiad  no  resources  ex- 
cept stock  and  tools,  which  were  covered  by 
chattel  mortgages.  For  two  or  three  years, 
the  crops  were  largely  a  failure,  because  of 
lack  of  rain.  The  defendant  proceeded  to  col- 
lect rents  as  fast  as  the  tenant  was  able  to 
pay  them,  and  applied  the  moneys  received 
to  the  payment  of  interest  due  on  the  mort- 
gage, and  also  remitted  considerable  sums  to 
the  plaintiff  and  her  children,  at  times  makhig 
large  advances  from  his  own  means  for  these 
pui-poses.  In  order  to  enable  Millington  to 
carry  on  the  farm,  he  was  also  obliged  to 
make  large  advances  from  his  own  funds  to 
Millington  for  help,  seed,  eta;  and  he  con- 
tinued to  make  such  advances  during  the  en- 
tire time  of  Miilington's  tenancy,  and  at  times 
took  chattel  mortgages  from  Millington  upon 
stock  and  crops  to  secure  himself.  An  active 
correspondence  was  kept  up  between  the 
plaintiff  and  defendant,  and  the  plaintiff  was 
frequently  advised  by  the  defendant  of  the 
situation  of  affairs,  and  was  informed  of  the 
fact  that  advances  had  been  made  by  the  de- 
fendant to  the  tenant,  and  she  made  no  objec- 
tion thereto.  After  the  plaintiff  returned  to 
this  country,  in  the  fall  of  1891,  a  full  account 
was  rendered  by  the  defendant  to  her,  to 
which  she  made  no  objection.  The  plaintiff 
claims  in  this  action  that  the  defendant  has  re- 
ceived and  retains  $2,750,  from  rents  of  the 
farm  and  straw  sold  therefrom,  more  than  he 
has  paid.  On  the  other  hand,  the  defendant, 
by  counterclaim,  alleges  that  there  is  due  to 
him  for  services  and  moneys  paid  to  or  for  the 
use  of  the  plaintiff,  over  and  above  all  sums 
received,  $2,986.83.  After  the  commencement 
of  the  action,  the  plaintiff  l)ecame  and  was 
adjudged  mentally  incompetent,  and  a  guard- 
ian was  appointed  for  her  person  and  her  es- 
tate, who  now  prosecutes  this  action. 

Upon  the  trial,  JU17  was  waived,  and  the 
I>Iaintlfl  also  waived  the  making  of  any  di- 
rect proof  of  the  allegations  of  the  complaint, 
whereupon  the  defendant  proceeded  to  prove 
Ills  counterclaim.  The  evidence  was  confin- 
ed to  that  of  the  defendant  and  Millington. 
The  court  made  findings,  which,  after  finding 
the  undisputed  facts  as  to  the  ownership  of 
the  farm,  the  tenancy  of  Millington,  and  the 
agency  of  the  defendant,  proceeded  as  fol- 
lows: "(6)  That,  within  a  short  time  after 
the  defendant  consented  and  agreed  to  act  as 
the  agent  of  the  plaintiff  as  aforesaid,  he  re- 
turned to  his  home  in  said  state  of  Wiscon- 
sin, and  at  once,  and  on  or  about  the  Ist  of 
Noveml>er,  1885,  commenced,  as  the  agent  of 
the  plaintiff,  to  collect  the  rent  of  said  land 


for  said  plaintiff,  and  to  act  for  the  Interest 
of  the  plaintiff  in  collecting  her  rent,  and 
looking  after  and  protecting  the  interests  of 
said  plaintiff;  and  that  the  defendant  contin- 
ued, at  the  request  of  the  plaintiff,  to  take 
charge  of  said  farm  of  said  plaintiff,  and 
collect  rent  therefrom,  until  the  1st  of  De- 
cember, 1891.  (7)  That  during  all  of  the  time 
between  the  said  1st  day  of  November,  1885, 
and  the  1st  day  of  December,  1891,  the  said 
defendant  took  and  had  charge  of  the  laud 
of  the  said  plaintiff,  and  collected  a  large 
portion  of  the  rent  therefor;  that  during  said 
period  he  advanced  to  the  plaintiff,  at  her  in- 
stance and  request,  large  sums  of  money  for 
her  own  use  and  the  use  of  her  children; 
that  during  said  period  of  time  the  said  de- 
fendant paid  out  and  expended  considerable 
sums  of  money  in  and  about  the  care  and 
management  of  the  business  of  said  plaintiff, 
and  in  and  about  said  business  of  said  plain- 
tiff, and,  at  her  request,  performed  a  large 
amount  of  work  and  labor,  and  spent  a  great 
amount  of  time;  that,  in  and  about  the  care 
and  management  of  the  farm  and  the  busi- 
ness of  the  said  plaintiff,  the  said  defendant 
paid  out  and  expended  a  large  amount  of 
money;  that  the  said  defendant  has  at  differ- 
ent times  retained  out  of  the  money  collected 
by  him  for  the  plaintiff  various  sums  of 
money,  but  not  an  amount  sufficient  to  repay 
to  the  defendant  the  amounts  advanced,  paid 
out,  and  expended  by  him  for  said  plaintiff; 
and  that  the  statement  of  account  hereto  an- 
nexed is  a  correct  statement  of  the  amount  of 
money  received  by  the  said  defendant,  and 
of  the  amount  paid  out  by  him,  and  of  the 
services  rendered  by  him  while  acting  as  the 
agent  of  the  said  plaintiff,  and  in  and  about 
the  business  of  said  plaintiff,  and  In  the  per- 
formance of  bis  duties  as  agent  of  the  said 
plaintiff,  for  which  he  Is  entitled  to  compen- 
sation. (8)  That,  in  and  about  the  manage- 
ment and  care  of  the  said  lands  of  the  plain- 
tiff, the  said  defendant  tocdE  and  received 
from  the  said  H.  L.  Millington,  the  tenant 
of  said  plaintiff,  several  chattel  mortgages, 
some  of  which  ran  to  the  said  plaintiff,  and 
some  of  which  ran  to  the  defendant  as  the 
agent  of  the  plaintiff,  all  of  which  mortgages 
were  made  at  the  time  they  severally  bear 
date,  and  were  made  in  good  faith,  to  secure 
the  amounts  due  to  the  said  plaintiff  for  the 
rent  of  said  lands,  except  a  mortgage  bear- 
ing date  March  30,  1888,  to  secure  the  pay- 
ment of  $809.66,  $750  of  which  amount  be- 
longed to  the  said  plaintiff,  and  $59.60  there- 
of to  the  said  defendant,  personally,  which 
mortgages  were  read  in  evidence  on  the 
trial  of  this  action;  and  that  said  mort- 
gages were  executed  in  good  faith  at  the 
time  they  severally  tiear  date,  ond  were 
duly  filed  in  the  office  of  the  town  clerk  of 
the  town  of  Bradford,  Rock  county.  Wis., 
being  the  town  in  which  such  lands  were 
situated,  and  the  town  in  which  the  said  H. 
L.  Millington  resided,  and  in  which  the  prop- 
erty described  in  said  mortgages  was  situ 
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■ated.  (9)  That,  during  all  the  time  in  which 
the  defendant  acted  as  the  agent  of  the  said 
plaintiff,  the  said  defendant  constantly  and 
frequently  advised  the  plaintiff  fully  of  his 
acts  and  proceedings  with  reference  to  said 
land,  and  of  the  various  sums  of  money  that 
he  bad  paid  out  for  and  to  said  plaintiff,  and 
to  her  daughter  for  the  plaintiff,  and  for  the 
various  sums  of  money  received  by  the  said 
defendant;  and  that  the  said  plaintiff  approv- 
ed of  the  acts  and  doings  of  said  defendant 
as  her  agent,  and  of  the  receipt  and  payment 
of  the  various  sums  of  money  by  him,  prior 
to  the  return  of  said  plaintiff  to  the  state  of 
Wisconsin,  in  November,  1891.  (10)  That  in 
the  care  and  management  of  the  farm  of  said 
plaintiff,  as  her  agent,  the  said  defendant 
exercised  the  utmost  good  faith  for  the  ben- 
«&t  and  advantage  of  the  said  plaintiff,  and 
in  all  matters  and  things  relating  to  the  man- 
agement and  care  of  said  farm  at  all  times 
did  wliat  he  l>elieved  to  be  f<H-  the  best  in- 
terests of  the  said  plaintiff.  (11)  That  the 
moneys  paid  out  and  expended  by  the  said 
-defendant  in  and  alwut  the  management  and 
care  of  sold  farm,  and.ln  the  discharge  of  his 
duties  as  such  agent,  and  the  services  per- 
formed by  lilm  in  the  discharge  of  his  said 
duties,  amount  to  the  sum  of  six  thousand 
five  hundred  and  eight  dollars  and  &fty-six 
cents;  that  of  the  said  sums  so  received  by 
the  said  defendant  for  and  on  account  of  the 
plaintiff,  and  retained  by  bim  to  apply  on 
the  account  for  moneys  paid  by  him  to  and 
expended  for  the  plaintiff,  as  set  forth  in  said 
statement  of  account  hereto  attached,  is  the 
sum  of  four  thousand  seven  hundred  and 
forty-nine  dollars  and  twenty  cents,  leaving 
due  and  unpaid  to  the  said  defendant  from 
said  plaintiff  the  sum  of  seventeen  hundred 
and  Ufty-nine  dollars  and  thirty-six  cents,  as 
appeoi-s  by  said  statement  of  account  hereto 
attached;  tliat,  at  the  time  of  the  commence- 
ment of  this  action,  there  was  due  and  un- 
paid from  the  plaintiff  to  tbe  defendant  the 
-sum  of  seventeen  hundred  and  fifty-nine  dol- 
lars and  thirty -six  cents;  and  tliat  the  an- 
swer of  the  defendant  setting  up  the  coun- 
terclaim of  the  defendant  was  served  on  tbe 
plaintiff's  attorneys  on  tbe  2($th  day  of  May, 
1892.  And  tbe  conclusions  of  law  of  said 
court  are  that  the  defendant  is  entitled  to  re- 
cover of  tlie  plaintiff  on  his  counterclaim  in 
said  action  the  sum  of  seventeen  hundred 
and  fifty-nine  dollars  and  thirty-six  cents, 
with  Interest  thereon  from  tbe  26th  day  of 
May,  1892,  the  date  of  tbe  service  of  the  an- 
«wer  of  the  defendant,  setting  up  bis  coun- 
terclaim, at  the  rate  of  six  per  cent,  per  an- 
num, amounting  in  all  to  the  sum  of  nineteen 
hundred  and  twenty-three  dollars  and  fifty- 
six  cents;  and  that  the  defendant  is  entitled 
to  Judgment  against  said  plaintiff  for  said 
sum,  nineteen  hundred  and  twenty-three  dol- 
lars and  fifty-six  cents,  and  his  costs  and  dis- 
bursements in  this  action  to  be  taxed."  Tbe 
statement  of  account  referred  to  in  the  sev- 
enth finding  Is  an  Itemized  account  of  the 


defendant's  transactions  as  agent,  and  Is  at- 
tached to  tbe  findings,  covering  seven  pages 
of  the  printed  case.  Tbe  plaintiff  filed  gen- 
eral exceptions  to  tbe  sixth,  seventli,  eighth, 
ninth,  tenth,  and  eleventh  findings  of  fact, 
and  to  tbe  conclusions  of  law;  and  judgment 
for  the  defendant  was  rendered,  as  ordered 
by  the  findings,  and  plaintiff  appealed. 

Notan  &  Cunningham  and  Geo.  O.  Satber- 
land,  for  appellant.  Jacl^son  &  Jackson  and 
B.  P.  Dunwiddle,  for  resjwndent 

p  WINSLOW,  J.  (after  stating  the  facts). 
Practically,  the  only  question  on  this  appeal 
is  whether  the  findings  sustain  the  judgment, 
and  the  merest  reading  of  them  is  snfBcient 
to  show  that  they  do  sustain  It  We  say  this 
is  the  only  question,  because  the  exceptions 
are  too  general  In  their  nature  to  raise  any 
other  question.  Each  of  the  findings  except- 
ed to,  except,  pertiaps,  the  slxtb,  ninth,  and 
tenth  findings,  contains  a  number  of  proposi- 
tions of  fact,  some  of  which  are  undisputed 
or  clearly  established  by  tbe  evidence;  and 
in  such  case  a  wholesale  exception  Is  of  no 
avail.  As  to  the  sixth,  ninth,  and  tenth  find- 
ings, examination  of  the  record  shows  tbem 
all  to  be  well  proven  by  ample  evidence.  Tbe 
seventh  finding,  with  the  account  which  is  a 
part  of  it,  really  contains  the  substance  and 
gist  of  the  whole  case.  No  item  of  this  ac- 
count is  objected  to  or  excepted  to  either 
specially  or  at  large,  and  hence  It  cannot  l>e 
examined  or  disturbed.  Carroll  ▼.  Little,  73 
Wis.  62,  40  N.  W.  582.  We  may  say,  In  addi- 
tion, that  a  perusal  of  the  testimony  In  the 
case  convinces  us  tliat  tbe  judgment  of  tbe 
trial  court  was  eminently  just  Judgment 
affirmed. 


GREAT  NORTHERN  RY.  CO.  et  al.  v.  CITY 

or  ST.  PAUL  et  al. 
(Supreme  Court  of  Minnesota.    May  18,  1893.) 

New  Trial — Fismso  aoai;«st  Bvidrxck. 
Where,  in  an  action  for  land  on  tlie  ground 
of  adverse  poaeession,  on  evidence  requ.riue  a 
finding  that  defendnut  has  posseasion  aad  au  ease- 
ment in  a  part  of  the  tract,  and  plaintiff  liaa  pos- 
seRsion  of  the  other  part,  a  findmr  is  made  thnt 
dufendnnt  la  in  poasession  of  the  whole  tract,  and 
that  plaintiff,  being  without  title  or  poesession, 
cannot  maintain  hia  action,  if  tbe  exact  part  each 
party  la  in  posacssion  of  cannot  be  determined 
without  a  new  finding  by  the  appellate  court,  a 
new  trial  most  t>e  graateo. 

On  rehearing.     Denied. 

For  former  opinion,  see  63  N.  W.  96. 

PER  CURIAM.  Tbe  ground  upon  which 
the  defendant  asks  for  a  reargument  is  tliat 
the  trial  court  found  tliat  tbe  plaintiff  boa  no 
title  to  any  part  of  the  20-foot  strip,  and  tbut 
the  city  la  in  the  actual  poasessloo  of  the 
whole  of  It,  and  therefore  the  plaintiff,  being 
a  stranger  to  both  ttie  title  and  tbe  posseesion, 
cannot  maintain  this  action,  even  if  the  city's 
possession  has  not  ripened  into  an  easement. 
Assuming  tliat  the  findings  will  admit  of  tbe 
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consti-uctlon  claimed  for  them,  and  con<:edlitfr, 
as  is  probably  true,  that  the  evidence  not  only 
jastifled,  but  required,  a  finding  that  the  city 
is  in  possession  ot  and  has  acquired  an  ease- 
ment in  a  part  of  this  atrip,  the  evid^ice 
would  seem  abuost  equally  conclusive  that 
the  railway  company  is,  attd  that  the  city  la 
not.  In  poBseasloa  of  another  part,  and  has  not 
acquired  an  easement  In  It;  yet  there  is  no 
way  by  which  the  one  part  «an  be  definitely 
segregated  from  the  other,  tmless  this  court 
should  attempt  to  make  a  new  finding.  Un- 
der this  condition  of  things,  the  only  way  was 
to  order  a  new  trial  as  to  the  whole  20-foot 
strip.    Motion  for  teargument  d«iled. 


ANDERSON  t.  MANCHESTER  FIRE  A8- 

8UR.  CO. 
(Supreme  Conrt  of  Minnesota.     May  15,  1895.) 
CoxaTZTOTioxAi.  Law— Stasdabd  Poliot— Wait- 

BB  or  COKSITIOMS. 

1.  Chapter  217,  Gen.  Laws  18®  (Gen.  St 
18»4.  it  3200-3202),  which  provided  for  the  prep- 
aration by  the  insurance  commissioQer,  and  the 
adoption,  of  the  "Minnesota  standard  policy,"  is 
unconstitutional  and  void,  for  the  reason  that  it 
attempted  to  delegate  legislative  power  to  the  in- 
surance commissioner. 

2.  Where  a  policy  of  Insurance  provided, 
"This  entire  policy,  unless  otherwise  provided  by 
agreement  inaorsed  hereon  or  added  hereto,  shall 
be  void  if  the  insured  now  has,  or  shall  hereafter 
make  or  procure,  any  other  contract  of  insurance, 
whether  valid  or  not,  on  property  covered  in  wliole 
or  in  part  by  this  policy,"  hdd,  by  delivering  the 
policy  knowing  the  existence  of  other  insurance 
on  the  premises,  the  insurer  waived  the  condition, 
though  no  such  waiver  was  indorsed  on  the  policy. 
60  N.  W.  1095,  reversed. 

(Syllabus  by  the  Court.) 

On  rehearing.    Affirmed. 

For  former  report,  see  60  N.  W.  1095. 

S.  T.  &.  Wm.  Harrison  (Kltchel.  Cohen  & 
Sbaw,  of  counsel),  for  appellant.  John  Jens- 
wold,  Jr.,  and  Bunn  &  Hadtey,  for  respond- 
ent. 

CANTY,  J.  This  case  was  argued  and  de- 
cided In  favor  of  appellant  at  the  last  term 
of  this  court  See  60  N.  W.  1005.  It  hav- 
ing been  then  suggested  that  chapter  217, 
<}ea.  Laws  1888  (Gen.  St  1894,  li  3:200-3202), 
which  provided  toe  the  preparation  and 
adoption  of  the  "Minnesota  standard  poli- 
cy," was  unconstitutional,  for  the  reason 
that  it  attempted  to  delegate  legislative 
powers  to  the  insurance  A>mmlBsioner,  a 
motion  for  a  reargument  was  made,  on  the 
ground  of  such  unconstitutionality,  the  mo- 
tion was  granted,  and  the  case  has  since 
f>een  reargued.  Since  the  granting  of  the 
motion  for  reargument,  the  supreme  court  of 
Pennsylvania  has  declared  a  somewhat  sim- 
ilar statute  unconstitutional,  as  being  at  at- 
tempted delegation  of  legislative  power. 
See  O'Nell  t.  Insurance  C!o.  (Pa.  Sup.)  30 
Atl.  943.  It  Is  now  conceded  by  appellant 
that.  If  the  Minnesota  statute  was  the  same 
«s  tbat  of  Pennsylvania,  it  would  be  uncon- 
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stitntional.  But,  wlille  the  statute  of  Penn- 
sylvania attempted  to  give  the  insurance 
commissioner  power  to  adopt,  as  the  stand- 
ard policy,  any  form  of  insurance  couti-act 
he  saw  fit,  it  is  claimed  that  the  Minnesota 
statute  required  the  Insurance  commission- 
er to  adopt  the  New  York  standard  policy, 
and  gave  him  no  discretion,  as  to  the  sub- 
stance of  the  contract  to  be  so  adopted,  and 
that,  therefore,  there  was  no  such  attempt 
to  delegate  legislative  power  to  him.  So 
far  as  It  is  necessary  here  to  consider  said 
chapter  217,  it  reads  as  follows: 

"Section  1.  The  insurance  commissioner 
shall  prepare  and  file  in  his  office  on  or  be- 
fore the  first  (1st)  day  of  August,  A.  D.  eight- 
een hundred  and  eighty-nine  (1889),  a  print- 
ed form  in  blank  of  a  contract  or  policy  of 
fire  insurance,  together  with  such  provi- 
sions, agreements  or  conditions  as  may  be 
endorsed  thereon,  or  added  thereto,  and  form 
a  part  of  such  contract  or  policy,  and  such 
form  when  so  filed  shall  be  known  and 
designated  as  the  Minnesota  Standard  Poli- 
cy. Said  insurance  commissioner  shall  with- 
in sixty  (GO)  days  from  the  passage  of  this 
act  prepare,  approve  and  adopt  a  printed 
form  in  blank  of  a  contract  or  policy  of 
fire  insurance,  together  with  such  provi- 
sions, agreements  and  conditions  as  may  be 
endorsed  thereon  or  added  thereto  and  form 
a  part  of  such  contract  or  policy,  and  such 
form  shall,  as  near  as  the  same  can  l>e  made 
applicable,  conform  to  the  type  and  form 
of  the  New  York  Standard  Fire  Insurance 
Policy,  so  called  and  known.  Provided, 
however,  that  five  (5)  days'  notice  of  can- 
cellation by  the  company  shall  be  given,  and 
provided,  that  proof  of  loss  shall  be  made 
within  sixty  (60)  days  after  a  fire. 

"Sec.  2.  The  insurance  commissioner  may 
call  upon  the  attorney  general  for  such  as- 
sistance as  to  him  may  seem  necessary  in 
the  preparation  of  the  aforesaid  standard 
Insurance  policy,  and  it  is  hereby  made  the 
duty  of  said  attorney  general  to  perform 
such  service." 

"Sec.  4.  On  and  after  the  first  (Ist)  day  of 
January  A.  D.  eighteen  hundred  and  ninety 
(1800),  no  fire  insurance  company,  coriK>ra- 
tion  or  association,  their  officers  or  agents, 
shall  make,  issue,  use  or  deliver  for  use  any 
fire  insurance  policy  or  renewal  of  any  fire 
policy  on  property  in  this  state,  other  than 
such  as  shall  conform  in  all  particulars  as  to 
blanks,  size  of  type,  context,  provisions, 
agreements  and  conditions  with  the  printed 
form  of  contract  or  policy  so  filed  in  the 
office  of  the  insurance  commissioner,  as  pro- 
vided for  in  the  first  (Ist)  section  of  this 
act,  and  no  other  or  different  provision, 
agreement,  condition  or  clause  shall  in  any 
manner  be  made  a  part  of  said  contract  or 
policy,  or  be  endorsed  thereon  or  deliv- 
ered therewith,  except  as  follows,  to-w-it: 
*    •    •>• 

Then  follow  provisions  which  authorize 
the  insertion  in  the  insurance  policy  of  mat- 
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ten  of  description,  and  other  particulars 
and  provisions  peculiar  to  the  particular  In- 
surance company  or  the  particular  risk,  and 
not  Inconsistent  with  the  provisions  or  con- 
ditions of  the  standard  policy.  It  is  con- 
tended, in  substance,  that  all  of  this  stat- 
ute above  quoted  which  provides  for  the 
preparation  and  adoption  of  a  standard 
form  is  surplusage,  except  the  part  of  sec- 
tion 1,  c.  217,  Gen.  Laws  1889  (Gen.  St 
1894,  I  3200),  which  provides  that  "such  form 
shall,  as  near  as  the  same  can  be  made 
applicable,  conform  to  the  type  and  form  of 
New  York  Standard  Fire  Insurance  Policy 
so  called  and  known."  If  this  contention  Is 
correct,  why  were  the  provisions  inserted, 
which  immediately  follow  this,  and  require 
5  days'  notice  of  cancellation  by  the  com- 
pany, and  provide  for  60  days  In  which  to 
make  proof  of  loss?  It  is  conceded  by 
counsel  for  appellant  that  these  Identical 
provisions  were  in  the  New  York  standard 
form  when  this  act  was  passed.  If  the  leg- 
islature Intended  to  require  all  of  the  pro- 
visions of  that  form  to  be  adopted,  why  did 
they  thus  specify  only  those  two?  Again, 
If  the  insurance  commissions  had  no  dis- 
cretion, and  was  to  act  merely  as  a  copy- 
ist of  the  ^ew  York  form,  why  was  it  deem- 
ed necessary  to  provide  for  him  the  as- 
sistance of  the  attorney  general,  In  his  oner- 
ous duties  of  copying  the  same?  Again, 
why  should  the  words  "provisions,  agree- 
ments and  [or]  conditions"  occur  so  often 
In  the  statute  where  they  are  of  no  par- 
ticular Importance,  and  be  left  out  In  the 
very  connection  and  very  place  where  they 
would  be  all-Important?  Again,  the  stat- 
ute provides  that  "such  form  shall,  as  near 
as  the  same  can  be  made  applicable,  con- 
form to  the  type  and  form  of  the  New  York 
'standard.'  "  It  Is  Insisted  that  this  author- 
izes only  such  changes  as  striking  out  the 
words  "New  York,"  and  Inserting  "Minne- 
sota," and  that  for  the  purpose  of  permit- 
ting such  changes  the  words,  "as  near  as 
the  same  can  be  made  applicable,"  were 
used.  There  are  no  such  changes  to  be 
made.  The  words  "New  York"  do  not  oc- 
cur In  the  provisions  of  the  New  York 
standard.  There  Is  not  a  word  In  the  pro- 
visions of  the  New  York  form  which  It  Is 
necessary  to  change  In  order  to  apply  the 
form  to  Minnesota.  Then  the  legislature 
must,  at  least,  have  intended  to  give  the 
insurance  commissioner  power  to  exercise 
his  Judgment  In  determining  which  of  the 
provisions  of  the  New  York  form  were 
applicable  to  Minnesota,  and  which  were 
not,  and  this  would  be  an  unconstitution- 
al delegation  of  power.  Conceding,  with- 
out deciding,  that  this  would  be  a  prop- 
er way  to  make  the  New  York  form  a 
part  of  the  Minnesota  statute,  if  the  legisla- 
ture Intended  to  adopt  tbe  New  York  form, 
they  could  have  said  so  in  a  very  few  words. 
The  words  "type  and  form."  above  quoted, 
art  written  together  In  the  same  connec- 


tion, and  It  Is  fair  to  presume  that  they 
both  refer  to  matters  of  the  same  general 
kind;  that  Is,  to  matters  of  form.  Cionstru- 
ing  these  words  in  connection  with  the  oth- 
er provisions  of  the  statute,  we  are  of  the 
opinion  that  they  are  equivalent  to  "type 
and  style,"  that  the  legislature  Intended  to 
give  the  Insurance  commissioner  power  to 
Insert  In  the  standard  form  such  provisions 
as  he  saw  fit,  and  that,  while  it  might  be 
materially  dlCFerent  from  the  New  York 
form  in  substance.  It  should  conform  to  it, 
as  far  as  practicable.  In  the  size  and  char- 
acter of  the  type,  and  In  the  anungement 
of  provisions.  The  object  «f  this  was  ob- 
viously to  prevent  the  use  of  type  so  small 
and  obscure,  and  the  arrangement  of  provi- 
sions so  misleading,  that  an  ordinary  man 
would  not  read  these  provisions,  and.  If 
be  did,  could  not  tmderstand  them.  Then 
the  legislature  attempted  to  clothe  the  In- 
surance commissioner  with  power  to  enact  a 
general  law,  prescribing  what  provisions 
and  conditions  should  be  inserted  In  a  poli- 
cy of  Insurance,  and  what  should  not. 
There  was  no  reason  why  the  legislature 
could  not  pass  this  act  as  well  as  the  com- 
missioner. There  may  be  necessity  for  po- 
lice regulation  in  the  Insurance  business, 
for  the  protection  of  the  Insured  and  the 
Insurer;  and  the  regulation  of  many  mat- 
ters of  detail,  exceptional  matters,  and  mat- 
ters which  cannot  well  be  regulated  by  the 
general  provisions  of  law,  may  perhaps  be 
delegated  to  such  a  commissioner.  But  this 
is  not  such  a  matter.  There  is  no  necessity 
for  changing  from  time  to  time,  between 
legislative  sessions,  the  provisions  which 
should  be  put  In  such  a  standard  form,  so 
as  to  meet  changing  conditions  (see  State 
V.  Railway  Co.,  38  Minn.  301,  37  N.  W.  782), 
and  no  such  power  was  given  to  the  com- 
missioner. He  was  to  prepare  and  adopt 
a  standard  form,  once  for  all,  and,  when  so 
adopted.  It  was  to  remain  irrevocable  until 
changed  by  subsequent  legislation.  A  clear- 
er Instance  of  an  attempt  to  delegate  legis- 
lative power  could  hardly  be  suggested.  As 
said  In  State  v.  Young,  29  Minn.  651,  9  N. 
W.  737:  "It  is  a  principle  not  questioned, 
that,  except  where  authorized  by  the  con- 
stitution, as  In  respect  to  municipalities,  the 
legislature  cannot  delegate  legislative  pow- 
er; cannot  confer  on  any  body  or  person  the 
power  to  determine  what  shall  be  law.  The 
legislature  only  must  determine  this."  We 
are  of  the  opinion  that  said  chapter  217  Is 
unconstitutional  and  void,  and  therefore  the 
provision  of  said  statute  prohibiting  the  par- 
ties from  waiving  any  of  the  provisions  of 
the  standard  policy  has  no  effect,  and  does 
not  prevent  a  parol  waiver  of  the  condi- 
tion In  the  policy  declaring  such  policy  "void 
If  the  insured  now  has,  or  shall  hereafter 
make  or  procure,  any  other  contract  of  in- 
surance." This  being  so,  the  contract  of 
insurance  Is  merely  the  voluntary  contract 
of  the  parties,  not  restricted  by  any  such 
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statute;  and  by  delivering  the  policy  here 
In  question,  knowing  of  tlie  existence  of 
other  insurance  on  tlie  property,  the  defend- 
ant 'waived  this  condition  of  its  i)olicy,  and 
plaintiff  is  entitled  to  recover.  Brandup  y. 
Insurance  Co.,  27  Minn.  393,  7  N.  W.  735; 
First  Nat.  Bank  v.  American  Cent.  Ins.  Co. 
(Minn.)  60  N.  W.  345;  Lamberton  v.  In- 
surance Co.,  39  Minn.  129,  39  N.  W.  76.  This 
disposes  of  all  tbe  questions  in  the  case,  and 
the  order  appealed  from  is  affirmed. 


HENKEL  T.  PIONEER  SAVINGS  &  LOAN 

CO.  OF  MINNEAPOLIS. 
(Supreme  Court  of  Minnesota.     May.  6,  1895.) 

BOILUINO  AND  LoAy  AsSOOtATIOXa  —  FOKFEITORB 

or  Shakes— Reinstatement  op  Membek 
—  Limitation  of  Action. 

1.  The  defendant  is  a  corporation  organixed 
in  December,  1S85,  under  the  proviaiona  of  title 
2.  c.  34,  Gen.  St.  1878  (Gen.  St.  1894,  gS  2794- 
2912),  to  carry  on,  among  other  enterprises,  the 
business  of  a  building  and  loan  association.  Held, 
cnostruing  sections  409,  410,  c.  94,  Gen.  St  18T8 
(Gen.  St.  1894.  M  3412,  3413),  that  it  cannot,  by 
virtue  of  its  by-inws  or  contracts  with  its  mem- 
bers, forfeit  absolutely  to  its  own  use  the  shares 
of  a  member  who  defaults  in  the  payment  of  in- 
stallments and  dues  on  bis  shares,  but  it  must  sell 
Huch  shares,  and,  after  indemnifying  itself  out 
of  the  proceeds  of  such  sale,  pay  the  balance 
thereof,  if  any,  to  such  shareholder. 

2.  Bdd,  that  it  does  not  clearly  appear  on 
the  face  of  the  complaint  in  the  case  that  plain- 
tiff's alleged  cause  of  action  is  barred. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  tioua-  i 
ty;   Henry  O.  Hicks,  Judge. 

Action  by  William  B.  Henkel  against  tbe 
Pioneer  Savings  &  I^oan  Association  of  Min- 
nenpolis.  From  an  order  sustaining  a  demur- 
rer to  tbe  complaint,  plaintiff  appeals.  Re- 
versed. 

Millard  F.  Bowen  and  Eugene  O.  Hay,  for 
appellant     Geo.  D.  Emery,  for  respondent 

START,  0.  J.  This  is  an  appeal  by  the 
plaintiff  from  an  order  sustaining  a  demurrer 
to  bis  complaint  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  Tbe  defendant  is  a  corporation  oi^ 
ganized  December,  1885,  under  and  by  virtue 
of  the  provisions  of  title  2,  c.  34,  Gen.  St 
1878  (G^.  St  1894,  H  2794-2912),  to  carry 
on,  among  other  enterprises,  the  business  of 
a  building  and  loan  association.  The  plain- 
tiff on  July  1,  1889,  became  a  shareholder  of 
tbe  defendant,  and  entitled  to  10  shares  there- 
in, of  1100  each,  subject  to  the  payment  of 
montbly,  quarterly,  and  vrlthdrawal  Install- 
ments and  other  dues.  The  by-laws  of  the 
defendant  and  tbe  certificate  of  shares,  is- 
sued by  it  to,  and  accepted  by,  tbe  plaintiff, 
expressly  provide,  In  effect,  that  every  montb- 
ly installment  most  be  paid  on  or  before  the 
last  Saturday  In  each  month,  and  that  upon 
tbe  default  of  any  shareholder  to  pay  any 
installments  or  dues,  as  they  mature,  his 
membRrsbip  aball  terminate,  and  bis  sbarea, 


and  all  sums  paid  thereon,  be  forfeited  to  tbe 
defendant,  and  become  absolutely  its  proi>- 
erty;  but  that  he  can  be  reinstated  witbln 
90  days  after  default,  by  consent  of  defend- 
ant's board  of  managers,  and  paying  all  ar- 
rears, with  interest  and  a  fine.  Tbe  plaintiff 
paid  all  Installments  and  dues  on  bis  sharea 
up  to  February  1,  1S92,  amounting  in  all  to 
tbe  sum  of  $309.50,  when  he  defaulted,  and 
tbe  defendant,  June  29,  1892,  iaipsed  and  tor- 
felted  bis  certificate— that  is,  forfeited  bis 
shares  and  tbe  amount  paid  thereon— abso- 
lutely to  its  own  use,  without  a  sale  thereof, 
and  without  notice  to  the  plaintiff  other  than 
as  contabied  in  his  certificate.  Tbe  plaintiff 
applied  to  the  defendant  for  a  reinstatement 
of  bis  sliares  in  November,  and  again  in  Decem- 
ber, 1892,  offering  each  time  to  pay  all  sums 
for  which  be  was  In  default.  The  defend- 
ant refused  to  make  such  a  reinstatement  up- 
on any  terms  whatever.  Thereupon  the 
plaintiff  Inrougbt  this  action,  alleging  in  his 
complaint  substantially  the  foregoing  facts. 
If  the  by-laws  of  the  defendant  and  the  cer- 
tificate, providing  for  an  absolute  forfeiture 
without  a  sale  of  a  shareholder's  shares  on  de- 
fault in  bis  payments,  are  valid,  tbe  com- 
plaint does  not  state  a  cause  of  action,  for,  if 
such  Is  the  case,  tbe  defendant  has  simply 
availed  itself  of  a  legal  right  in  confiscating 
to  its  own  use  the  plaintiff's  shares.  If  tbe 
forfeiture  was  authorized  by  law,  a  court  of 
equity  will  not  set  it  aside.  But,  If  tbe  by- 
laws and  certificate  in  question  are  void  be- 
cause they  contravened  the  letter  or  spirit  of 
tbe  statute,  tbe  complaint  does  state  a  cause 
of  action.  If  the  defendant  was  by  law  pro- 
hibited from  making  any  by-law  so  forfeit- 
ing the  shares  of  its  members  without  a  sale, 
it  could  not  make  tbe  forfeiture  valid  by  In- 
serting such  a  provision  in  its  certificate  of 
sbares  issued  to  its  members,  for  in  such  a 
case  the  supposed  contract  would  be  contrary 
to  public  policy  as  declared  by  law,  and  void. 
We  have,  then,  the  question,  was  tbe  defend- 
ant authorized  to  make  a  by-law  forfeiting 
absolutely  to  Its  own  use,  without  any  sale 
thereof,  the  shares  of  members  in  default  by 
not  paying  their  Installments  and  dues  as  they 
matured.  Tbe  answer  to  this  question  de- 
pends upon  the  construction  to  be  given  to 
sections  400,  410,  c.  34,  Gen.  St  1878  (Gen.  St 
1894,  gg  3412,  3113).  Tbe  first  section  pro- 
vides that  tbe  corporation,  where  no  other 
provision  Is  specially  made  (that  is,  by  law), 
may,  by  their  by-laws,  determine  the  mode 
of  selling  shares  for  tiie  nonpayment  of  as- 
sessments. This  is  an  express  recognition  of 
tbe  necessity  of  selling  such  shares,  for  the 
forfeiture  of  stock  b^  the  act  of  a  corporation 
for  the  nonpayment  of  assessments  is  not 
known  to  tbe  common  law,  and  it  has  no  in- 
herent power  to  do  so.  Association  v.  Logg, 
60  Minn.  334,  52  N.  W.  898;  Ex  parte  Long 
Island  R.  Co.,  19  Wend.  30.  This  section  con- 
fers the  right  upon  corporations  to  determine 
by  their  by-laws  tbe  mode  only  of  Belling 
Bucb  sliares,  not  to  forf^t  them  absolutely  to 
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tli«Ir  own  nse;  for  tbe  sublect-matter  ot  the 
gi-aut  of  power  is  tbe  right  to  determine  the 
mode  of  Belling  the  shares,  where  no  other 
provision  is  specially  made  for  selling  them. 
Section  410  reads  as  follows:  "If  any  snb- 
acritier  for  stocic  of  any  corjwratlon"  neglects 
to  pay  any  installments  of  his  subscrlptimi 
when  lawfully  required  by  the  directors  or 
other  managing  officer  of  the  corporation,  he 
shall  forfeit  hoch  stock,  and  the  same  may 
be  sold  in  such  manner  as  the  directors  in 
their  by-laws  prescribe;  and  after  paying  the 
amount  of  the  installment  due  or  called  for, 
and  the  expenses  of  sale,  the  balance  of  the 
proceeds  of  such  sale  shall  be  paid  to  the  sub- 
scriber. An  action  may  also  be  maintained 
against  "such  subscriber  upon  his  subscrip- 
tion." The  word  "may"  in  this  statute  evi- 
dently means  "stiall,"  for  "may"  means  "shall" 
where  public  interests  or  the  rights  of  third 
parties  require  it.  For  examide,  a  statute 
provided  that  "a  tax  certificate  may  be  sub- 
stantially in  the  following  form,"  and  it  was 
held  that  "may"  meant  "shaU."  Gllflllan  y. 
Hobart,  35  Minn.  186,  28  N.  W.  222.  This 
section  de<darcs  and  authorizes  a  forfeiture 
of  such  shares,  but  regulates  the  mode  of  ex- 
ercising the  power  upon  the  basis  of  strict 
equity  between  the  parties.  It  recognizes 
the  necessity  for  the  prompt  payment  of  all 
dues  by  members  of  the  corporation,  and  that 
it  would  be  inequitable  to  permit  them  to 
default  in  their  payments,  and  speculate, 
withont  risk  to  themselTes,  upon  the  chances 
of  the  success  or  failure  of  the  enterprise, 
and.  If  it  proved  successful,  pay  their  arrears, 
otherwise  not;  and  it  secures  the  former,  and 
defeats  the  Utter,  by  forfeiture  at  once  of  the 
shares,  whereby  the  shareholder  ceases  to  be 
a  member  of  the  corporation.  But  It  also 
recognizes  the  equity  of  tbe  shareholder  after 
aucb  forfeiture,  and  the  Injustice  of  permit- 
ting tbe  corporation  to  profit  by  his  misfor- 
tune. It  therefore  provides  a  speedy  proce- 
dure, whereby  his  equity  may  l)e  extinguished 
by  a  sale  of  the  forfeited  shares,  by  the  cor- 
poration, in  such  manner  as  may  be  deter- 
mined by  its  by-laws.  It  leaves  tbe  time  and 
manner  of  tbe  sale  to  the  discretion  of  tbe 
corporation,  as  determined  in  its  by-laws,  up- 
on tbe  Implied  condition,  bowevor,  that  rear 
sonable  notice  of  the  time  and  place  of  sale 
must  be  given;  but  it  is  nut  discretionary 
whether  it  will  sell  or  forfeit  the  shares  ab- 
solutely to  its  own  use,  for  it  must  sell  them, 
if  It  desires  to  extinguish  the  holder's  equities 
therein.  From  the  proceeds  of  the  sale  tbe 
corporation  completdy  indemnifies  itsdf  tar 
all  unpaid  dues  and  the  expenses  of  the  sale. 
The  balance.  If  any,  must  be  paid  to  tbe  hold- 
er. Nothing  could  be  fairer  or  more  equitable 
than  this  rule  of  the  statute,  and  to  8ut)stitute 
for  It  tbe  rule  of  absolute  forfeiture  without 
•  sale  of  the  shares  would  simply  enable  the 
strong  shareholders  to  de^otl  with  impunity 
tbe  wealc  ones,  who  have  been  Induced  by  the 
promise  of  large  profits  upon  their  invest- 
ments to  subscribe  for  more  shares  than  they 


can  carry,  or  who  by  sickness,  lost  of  employ- 
ment, or  other  misfortune  find  themselves  un- 
able to  pay  their  dues  as  they  matured.  The 
distinction  between  the  shares  of  a  building 
and  loan  association  and  tbe  premium  or  dues 
to  be  paid  for  life  insurance  is  too  obTlous 
to  admit  of  discussion,  and  the  life  Insurance 
cases  cited  by  counsel  are  not  In  point. 

When  sectlOTis  409,  410,  c.  34,  Gen.  St  1878 
(Gen.  St  1894,  K  3412,  3413),  are  read  to- 
gether, and  construed  with  reference  to  the 
common  law  as  to  the  forfeitures  of  stock  by 
a  corporation,  and  tbe  public  and  private  In- 
terests they  were  manifestly  Intended  to  con- 
serve. It  is  clear,  and  we  so  hold,  that  they 
forbid  the  defendant,  or  any  other  coi-pora- 
tlon,  from  forfeiting  absolutely  the  shares  of 
stock  of  Its  members  to  its  own  use  for  nou- 
paymeut  of  dues,  but  it  must  sell  such  for- 
feited shares,  and  out  of  the  proceeds  of  the 
sale  indemnify  itself,  and  return  the  surplus. 
If  any,  to  the  delinquent  holder.  This  is  tbe 
public  policy  of  the  state  as  declared,  not 
only  by  this  statute,  but  also  by  Laws 
IcSSO.  c.  236,  a  27,  28  (Gen.  St  1894,  {f 
2 'SI,  28S2),  which  specifically  define  the  mode 
of  selllug  forfeited  shares.  If  it  be  conced- 
ed that  the  express  provisions  of  these  sec- 
tions as  to  withdrawals  and  forfeitures  do 
not  apply  to  the  defendant,  still  they  do  not 
recognize  the  right  at  the  defendant  to  for- 
feit the  shares  of  Its  members  without  a  sale. 
It  simply  relieves  it  from  following  the  ex- 
press provisions  of  this  statute  as  to  the  man- 
ner of  selling  forfeited  stock,  leaving  to  it 
the  right  by  Its  by-laws,  to  determine  the 
manner  of  selling  such  shares,  as  provided  In 
sections  409,  410,  c.  34,  Gen.  St  1878  (Gen. 
St  1894,  ;S  3412,  3413).  The  by-law  of  the 
defendant  in  question,  and  the  contract  in  the 
certificate  of  shares  providing  for  the  abso- 
lute forfeiture  of  shares  for  nonpayment  of 
dues  without  providing  for  a  sale,  are  con- 
trary to  law,  and  therefore  void.  We  are  not 
called  upon  to  discuss  or  decide  the  question 
of  the  validity  of  the  provisions  of  the  certifi- 
cate of  shares  limiting  the  time  within  which 
an  action  may  be  brought  against  tbe  defend- 
ant; for,  assuming  the  limitation  to  be  valid, 
it  does  not  so  clearly  appear  from  the  face  of 
the  complaint  that  this  action  Is  barred  as  to 
bring  It  within  the  rule  of  Trebby  v.  Sim- 
mons, 38  Mhm.  508,  38  N.  W.  6»3.  Order  re- 
versed. 

On  AppUcatlMt  for  Reargument. 

PER  CURIAM.  The  only  claim  made  by  re- 
spondent In  this  case,  either  In  the  brief  of 
counsel  or  on  the  oral  argument  was  that 
under  its  by-laws,  the  certificate  of  shares  is- 
sued by  it  to  tbe  appellant  and  the  contract 
modifying  the  terms  thereof,  it  had  the  right 
to  forfeit  the  shares  of  the  appellant  abso- 
lutely without  a  sale.  It  insisted  that  chap- 
ter 236,  Laws  1888  (section  2881,  Gen.  St. 
1894),  expressly  exempted  It  from  the  pro- 
visions thereof  relating  to  withdrawals  and 
forfeitures,  and  left  the  matter  to  be  adjust- 
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ed  by  c<«tract  bettveen  It  and  Its  members. 
The  court  decided  the  queations  presented. 
Now  the  respondent  claims  for  tbe  Orst  time 
that  section  27,  c.  131,  Laws  1891  (section 
2881,  Gen.  St.  1884),  providing  for  a  strict 
foreclosure  of  the  equities  of  defaulting  share- 
holders, is  applicable  to  this  case,  and  aslu 
the  court  to  grant  a  reargument  because  tbe 
court  failed  to  anticipate  and  pass  upon  the 
merits  of  this  departure  from  its  original 
claim.  If  tbe  respondent  has  complied  with 
this  statute  whM-eby  the  rights  and  equities 
of  appellant  in  his  shares  have  become  extin- 
guished, it  can  raise  the  question  by  answer. 
How,  if  at  all,  this  statute  affects  the  relative 
rights  of  the  i-espcmdent  and  its  sharehold- 
ers, is  a  question  too  Important  to  be  decided 
without  argument,  and  must  be  deemed  to  be 
an  open  one  until  jvassed  upon  by  the  court 
in  a  case  Involving  a  decision  of  the  question. 
Application  for  a  reargument  denied. 


LEHIGH  COAL  &  IRON  CO.  v.  SCALLEN 
et  al. 

(Supreme  Court  of  Minnesota.     May  7,  1885.) 

GCABAMTI— AOCEPTAKCE — DuRATIOK  —  AMODST  — 

Appeai/— FiLixQ  Briefs. 

1.  When  an  instrument  of  guaranty  ia  ex- 
ecuted and  delivered,  not  as  an  offer  of  guaran- 
ty, but  as  an  acceptance  of  a  propoeition  coming 
from  the  guarantee,  or  contemporaneous  with  an 
agreement  by  the  guarantee  to  accept,  no  further 
notice  to  the  guarantor  of  acceptance  by  the  guar- 
antee is  necessary  to  bind  the  guarantor. 

2.  Although  a  continuing  guaranty  is  unlim- 
itpd  as  to  the  time  it  shall  continue  and  the 
amount  for  which  the  guarantor  shall  be  liable 
under  it,  yet  such  time  and  amount  must  be  rea- 
■nnnhle  under  all  the  circumstances  of  the  case. 

3.  Under  the  circumstances  of  this  case,  held 
that  the  court  did  not  err  in  holding,  as  a  quea- 
tion  of  law,  that  one  year  after  the  date  of  the 
puamnty  was  not  an  unreasonable  length  of  time 
for  the  guarantee  to  continne  to  give  credit  on  the 
fnith  of  the  guaranty  without  communicating 
with  the  guarantor. 

4.  The  gtinranty  provides,  "I  hereby  agree 
to  become  responsible  for  any  amount  of  credit 
you  may  give  him."  Hdd,  this  language  must 
t>e  given  due  weight,  but,  even  imder  this  lan- 
guage, an  unreasonable  amount  of  credit  might 
W  given,  and.  where  there  was  evidence  tending 
to  show  that  a  reasonable  line  of  credit  in  the 
business  of  the  principal  debtor  was  from  $300 
to  $400,  it  was  a  question  for  the  jury  whether 
It  wns  unreasonable  on  the  faith  of  this  guaranty 
to  extend  to  him  a  line  of  credit  amounting  to 
over  $1,300. 

5.  Compliance  with  the  amendment  made  at 
the  last  term  to  rule  0  of  this  court,  requiring  the 
paper  booli  and  briefs  to  be  filed  three  days  be- 
fore the  day  of  argument,  cannot  be  dispensed 
with  b^  the  stipulation  of  the  parties;  and  the 
prevailing  party  failing  to  comply  with  the  same 
cannot  recover  statutory  costs. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Seagrave  Smith,  .Tudge. 

Action  by  the  Lehigh  Coal  &  Iron  Com- 
pany, a  corporation,  against  E.  F.  Scallen 
and  another.  Judgment  was  ordered  for 
plaintiff,  and  a  new  trial  denied.  Defendants 
Aooenl.     Keversed. 


Jacob  H.  Cook,  Freeman  P.  Lane,  and  Wil- 
liam H.  Briggs,  for  appellants.  J.  B.  Phelps, 
for  respondent 

CANTT,  J.  The  defendant  E.  F.  Scalleo 
was  In  the  retail  fuel  business.  The  plain- 
tiff corporation  was  in  tbe  wholesale  fUel 
business.  He  desired  to  purchase  wood  and 
coal  of  it  on  credit,  and  procured  his  brother, 
J.  C.  Scallen,  to  make  and  deliver  to  plaintiff, 
at  tbe  time  of  its  date,  the  following  guar- 
anty: "Minneapolis,  Minn.,  May  10th,  1892. 
"Leblgh  Coal  &  Iron  Company,  Minneapolis, 
Miim.— Gentlemen:  In  the  matter  of  furnish- 
ing fuel  to  B.  F.  Scallen  for  his  trade,  I  here- 
by agree  to  become  responsible  for  any 
amoimtof  credit  you  may  give  him,  and.  In  case 
he  fails  to  pay  you  within  three  months  after 
coal  is  delivered,  I  will  pay  tbe  same.  Yours, 
truly,  J.  C.  Scallen."  On  the  faith  of  this 
guaranty,  plaintiff  sold  fuel  to  E.  F.  Scallen 
on  credit,  on  a  running  account,  thereafter 
until  AprU  1,  1893,  the  amount  of  sncb  sales 
being  $10,208,  of  which  the  sum  of  $8,901, 
was  paid,  leaving  a  balance  dne  of  $1,302. 
This  action  is  brought  against  E.  F.  Scallen, 
as  principal  debtor,  and  against  J.  G.  Scallen, 
as  such  {guarantor,  to  recover  said  balance 
due.  At  the  close  of  the  trial  the  court  or- 
dered a.  verdict  for  plaintiff  for  the  full 
amount  claimed,  and  from  an  order  denying 
their  motion  for  a  new  trial  defendants  ap- 
peal, but  no  grounds  for  reversal  as  to  de- 
fendant E.  F.  Scallen  are  urged. 

It  Is  contended  that  the  court  erred  lil  or- 
dering a  verdict  against  J.  C.  Scallen,  for  the 
reason  that  be  was  entitled  to  notice  that 
his  guaranty  had  been  accepted  by  tbe  plain- 
tiff before  the  contract  could  be  complete,  or 
he  be  held  liable  on  the  same;  citing  Paper 
Mills  V.  Travis  (Minn.)  58  N.  W.  36.  The 
point  would  be  well  taken  if  J.  C.  Scallen 
had  merely  made  an  offer  of  guaranty,  to 
which  he  had  never  received  any  response, 
or  of  tbe  acceptance  of  whicb  be  had  never 
received  any  notice  until  an  unreasonable 
length  of  time  after  the  gtiarantee  had  at- 
tempted to  act  on  the  offer  so  far  as  to  fur- 
nish the  proposed  credit,  as  was  the  case  in 
Paper  Mills  v.  Travis.  This  instrument  of 
guaranty  did  not  go  out  of  the  possession  of 
J.  C.  Scallen  as  an  unaccepted  proposition. 
It  is  true  that  the  defendants  testify  that  J. 
C.  Scallen  delivered  the  Instrument  to  E.  F. 
Scallen,  who  subsequently  delivered  it  to  the 
agent  of  plaintiff  when  J.  C.  Scallen  was  not 
present.  But  it  conclusively  appears  by  the 
evidence  that  plaintiff  had  agreed  to  accept 
the  guaranty  and  act  upon  it  before  the  In- 
strument of  guaranty  was  written  or  signed. 
Plaintiff  bad  agreed  to  sell  fuel  to  E.  F.  Scal- 
len on  credit  if  J.  C.  Scallen  would  guaranty 
the  account.  B.  F.  Scallen  testifled  that  he 
so  informed  J.  C.  Scallm  when  he  signed  the 
Instrument,  and  J.  G.  Scallen  himself  testified 
that  before  he  signed  it  be  was  so  Informed 
by  the  agent  of  plaintiff.  Then  the  signing 
and  delivery  of  tills  iustiumeut  by  J.  C.  Seal- 
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len  was  the  acceptance  of  a  proposition,  not 
the  making  of  a  proposition,  and  no  further 
notice  to  Iiim  of  the  acceptance  of  the  gnar- 
anty  was  i-equired.  See  the  case  last  cited; 
also,  Davis  v.  Wells.  104  U.  S.  159;  WUdes 
T.  Savage,  1  Story,  22,  Fed.  Cas.  No.  17,653. 

There  was  evidence  tending  to  prove  that 
there  was  no  commnnicatlon  between  the 
guarantor  and  guarantee  from  the  time  the 
guaranty  was  given  until  about  the  10th  of 
July  in  the  following  year.  It  is  urged  that  tt 
was  a  question  for  the  Jury  whether  or  not 
the  plaintiff  gave  an  unreasonable  amount  of 
credit  and  continued  to  sell  an  unreasonable 
length  of  time,  on  the  faith  of  this  guaranty, 
and  that  for  these  reasons  it  was  error  to 
take  the  case  from  the  jury  and  order  a  ver- 
dict for  plalntlfT  as  against  3.  C.  Scallen. 
This  Is  a  continuing  guaranty,  In  which  nei- 
ther the  time  it  shall  continue  nor  the  amount 
of  the  guarantor's  liability  is  stated.  Tak- 
ing it  Uterally,  It  might  continue  for  10,  20, 
or  50  years;  and,  as  It  Is  "for  any  amount 
of  credit  you  may  see  fit  to  give  him,"  the 
guarantor  might  become  liable  under  It  for 
millions  of  dollars.  But  this  is  certainly  not 
the  proper  interpretation  of  the  instrument 
The  time  it  shall  continue,  and  the  amount 
for  which  the  guarantor  may  be  liable  un- 
der It  must  be  reasonable,  taking  Into  con- 
sideration the  language  of  the  guaranty  and 
all  the  circumstances  of  the  case.  There  is 
in  the  case  almost  a  total  absence  of  cir- 
cumstances from  which  to  determine  whether 
or  not  plaintiff  attempted  for  an  unreasonable 
length  of  time  to  give  credit  on  the  faith  of 
the  guaranty,  except  the  fact  that  he  so  con- 
tinued for  about  a  year  after  the  guaranty 
was  given;  and  we  are  of  the  opinion  that 
the  trial  court  did  not  err  In  holding  that, 
as  a  question  of  law,  the  plaintiff  did  not 
continue  for  an  unreasonable  length  of  time 
to  act  on  the  faith  of  the  guaranty. 

But  there  are  some  circumstances  from 
which  to  determine  whether  or  not  the 
amount  of  credit  attempted  to  be  given  on 
the  faith  of  this  guaranty  was  unreasonable. 
J.  O.  Scallen  testified  on  his  own  behalf  that 
Just  prior  to  the  time  be  executed  this  guar- 
anty, he  had  a  conversation  with  plalntltTs 
agent  Taylor,  concerning  It:  "I  said,  'Mr. 
Taylor,  what  would  the  amount  be?'  •  •  • 
E.  F.  was  about  to  extend  his  business  a  lit- 
tle, In  Tlew  of  certain  contracts.  He  had 
•certain  contracts  In  view  for  furnishing  coal, 
and  Mr.  Taylor  and  I  talked  it  over,  and  I 
asked  him  what  was  their  way  of  doing  busi- 
ness, and  bow  they  settled  with  their  custom- 
ers. He  said  it  was  monthly.  He  said  that 
he  thought  three  or  four  hundred  dollars 
would  cover  it"  It  Is  true  tliat  Taylor  In 
his  evidence  denied  this,  and  stated  that  "Mr. 
Scallen  said— asked  me  if  the  amount  would 
amount  to  a  thousand  dollars,  and  I  said  to 
him  It  probably  would,  and  more."  But 
whether  or  not  Scallen's  statement  was  true 
was  a  question  for  the  Jury.  It  is  true  that 
this  evidence  cannot  be  given  the  effect  of 


contradicting  the  terms  of  the  written  guar- 
anty. Its  only  effect  is  an  admission  as  to 
what  wonid  be  a  reasonable  limit  of  credit 
from  time  to  time  in  the  business  of  B.  P. 
Scallen;  and  many  other  extrinsic  facts  and 
circumstances  would  have  been  equally  com- 
petent as  evidence  to  prove  that  fact  See 
Roberts  v.  MiU  Co.,  30  Minn.  415,  15  N.  W. 
680.  It  is  also  true  that  the  language  of  the 
guaranty,  "I  agree  to  become  responsible  for 
any  amount  of  credit  you  may  see  fit  to  give 
him,"  must  be  given  due  weight  But  as 
already  stated,  even  under  this  language,  an 
mireasonable  amount  of  credit  might  be  giv- 
en. The  question  to  be  determined  is,  con- 
sidering the  language  of  the  guaranty  and  ail 
the  circumstances  of  the  case,  was  tlie  amount 
of  credit  given  unreasonable?  The  plaintiff 
might  abuse  Its  privileges  even  under  this 
guaranty.  If  three  or  four  hundred  dollars 
was  a  reasonable  line  of  credit  In  the  busi- 
ness of  E.  F.  Scallen,  we  are  of  the  opinion 
that  It  was  a  question  for  the  Jury  whether 
or  not  plaintiff  did  not  so  abuse  its  privileges 
under  this  guaranty  in  extending  to  him  a 
line  of  credit  amounting  to  $1,302,  for  which 
it  now  attempts  to  hold  the  guarantor.  It 
will  be  noticed  ttiat  this  Is  not  a  question  of 
what  is  a  reasonable  limit  on  the  total 
amount  of  sales  during  the  continuance  of 
the  guaranty,  but  what  is  a  reasonable  limit 
on  the  amount  of  credit  for  which  at  any  one 
time  the  guarantor  can  be  held.  See  1 
Brandt  Snr.  ii  160,  161.  As  to  E.  F.  Scal- 
len, the  order  appealed  from  Is  affirmed.  As 
to  J.  C.  Scallen,  said  order  Is  reversed,  and 
a  new  trial  granted. 

As  the  appellants  failed  to  file  their  paper 
l)ook  and  points  and  authorities,  and  the  re- 
si>ondent  failed  to  file  its  points  and  authori- 
ties, with  the  clerk  of  this  court  three  days 
before  the  day  of  argument  as  provided  by 
subdivision  1  of  rule  8  of  this  court  as 
amended  at  the  last  term,  none  of  the  parties 
shall  tax  statutory  costs.  The  parties  at- 
tempted by  stipulation  to  dispense  with  com- 
pliance with  this  rule.  But  this  amendment 
to  this  role  was  made  for  the  benefit  of  the 
court  not  of  the  counsel  or  parties,  and  can- 
not be  BO  dispensed  with. 

COLLINS,  J.,  absent  did  not  sit 


DONNELLY  v.  CUNNINGHAM  et  al. 
(Supreme  Court  of  Minnesota.  May  13,  1895.) 
Fkaud  in  Balk  or  Lin'd  —  Aobnt's  Ixtbrbst  il 
Owner— KEMRniBS  or  PDRcnASRH— Jddombht 
AOAixsT  Aoknt— Rescission  op  Sale. 
1.  On  the  trial  of  this  action,  witbont  a  jury, 
the  issne  lieing  the  alleged  fmud  of  the  defend- 
ants, the  conrt,  of  its  own  motion,  after  the  plain- 
tiff had  rested  his  case,  and  during  the  examina- 
tion in  rhief  of  one  of  the  defendants,  ruled  that 
the  evidence  nlrendy  submitted  wliolly  failed  to 
diow  nny  fraud  on  the  pnrt  of  either  of  the  de- 
fendants. The  plaintifF  did  not  intimate  «  desire 
to  cross-examine  the  witness,  or  any  purpose  to 
offer  any  further  evidence.  Bdd,  that  the  ruling 
was  not  error. 


Digitized  by 


Google 


Minn.) 


DONNELLY  e.  CUNNINGHAM. 


247 


2.  Bvldenee  eooBidered,  and  hOd,  that  it  rai- 
tains,  as  to  the  defendant  Wentworth,  a  finding 
to  the  effect  that  neither  ^f  the  defendants  was 
Kuilt7  of  any  actual  fraud  in  the  premises,  and 
as  to  the  defendant  Cnnningham  it  is  immaterial 
whether  it  is  sustained  by  the  evidence  or  not, 
for,  by  the  judgment  against  him,  the  plaintiff 
obtained  all  the  relief  that  he  would  have  been 
entitled  to  in  this  action  if  the  finding  bad  been 
that  he  was  guilty  of  such  fraud. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  coun- 
ty;  John  W.  Willis,  Judge. 

Action  by  John  J.  Donnelly  against  Wil- 
liam Cunningham  and  another.  From  a 
Judgment  for  defendants,  and  from  orders 
denying  plalntllTs  motion  for  a  new  trial, 
the  latter  appeals.    Affirmed. 

James  Scboonmaker  and  Schoonmaker, 
Fleming  &  Hintermlster,  for  appellant 
Stringer  &  Seymoiu:,  for  respondents. 

START,  0.  J.  This  action  was  brought 
to  rescind  a  conveyance  of  a  certain  lot 
made  by  the  defendant  Wentworth  to  the 
plaintiff,  on  the  ground  of  the  alleged  fraud 
of  the  defendants,  and  to  recover  from  them 
the  consideration  paid  for  the  lot  The  de- 
fendant Cunningham  was  the  agent  of  the 
plaintiff,  and  as  such  purchased  for  him 
tlie  lot  from  Wentworth;  but  in  fact  .Cun- 
ningham owned  one-half  of  the  lot,  al- 
though the  title  thereto  stood  In  the  name 
of  Wentworth,  except  as  to  the  south  80 
feet  thereof,  which  was  in  Cunningham,  and 
«acb  of  the  defendants  received  one-half  of 
the  purchase  price.  The  plaintiff  had  no 
knowledge  as  to  his  agent's  ownership  of  a 
part  of  the  lot  until  after  the  purchase  was 
-completed;  but,  when  he  did  learn  of  it, 
he  refused  to  ratify  the  purchase,  tendered 
&  deed  of  the  lot  to  Wentworth,  and  brought 
this  action.  The  tiial  court  found,  among 
other  facts,  In  effect,  that  neither  of  the  de- 
fendants was  guilty  of  any  fraud,  and  that 
both  acted  in  good  faith  in  the  premises, 
but  held  both  of  them  liable  on  the  ground 
of  Implied  fraud,  and  ordered  Judgment  for 
the  plaintiff,  setting  aside  the  purchase  and 
conveyance  of  the  lot  and  for  the  recovery 
of  the  purchase  price;  and  It  was  so  entered, 
from  which  the  defendants  appealed  to  this 
court  where  the  case  was  heard  on  the 
findings  of  the  trial  court  This  coort  held 
on  such  appeal  that,  in  the  absence  of  any 
fraud  in  fact  or  want  of  good  faith  on  the 
part  of  the  defendant  Wentworth  in  the 
transaction,  there  could  be  no  rescission  as 
to  him,  and  remanded  the  case  to  the  dis- 
trict court,  "with  direction  to  modify  its 
Judgment  so  as  to  render  Judgment  in  favor 
of  the  defendant  Wentworth  for  his  costs, 
and  in  favor  of  the  plaintiff  against  the  de- 
fendant Cunningham  for  one-half  of  the 
purchase  price,  interest,  and  taxes,  upon  a 
reconveyance  to  him  of  an  undivided  half 
of  the  lot,  or  to  order  a  new  trial  of  the 
whole  case  if  applied  for  by  the  plaintiff,  as 
to  the  court  may  seem  best"     Douuelly  v. 


Cunningham  (Minn.)  59  N.  W.  1052.  The 
plaintiff  afterwards  made  two  motions  in 
the  district  court  upon  the  records,  the  set- 
tled case,  and  the  decision  of  this  court,  for 
a  new  trial.  His  motions  were  denied,  and 
the  court  modified  its  Judgment  as  indicated 
by  this  court,  and  from  these  orders  and 
also  from  the  judgment  the  plaintiff  brought 
separate  appeals.  His  assignments  of  errors, 
with  one  or  two  unimportant  exceptions,  are 
all  involved  In  the  determination  of  two 
general  questions:  (1)  Did  the  trial  comt 
err  in  holding  during  the  progress  of  the 
trial  that  the  evidence  was  Insufficient  to 
show  any  actual  fraud  on  the  part  of  the 
defendants?  (2)  Are  Its  findings  to  the  same 
effect  sustained  by  the  evidence? 

1.  This  first  question  must  be  answered 
In  the  negative.  A  simple  statement  of  Just 
what  occurred  upon  the  trial  Is  all  that  need 
be  said  on  this  point.  The  plaintiff  called 
the  defendant  Wentworth  for  cross-exam- 
ination under  the  statute,  and  offered  other 
evidence  wpon  the  issue  as  to  the  fraud  of 
the  defendants,  and  rested  his  case.  A  mo- 
tion on  behalf  of  Wentworth  to  dismiss  the 
action  as  to  him  was  made  and  denied,  and 
he  was  then  called  as  a  witness  on  his  own 
behalf,  and  during  his  examination  In  chief 
the  court,  on  Its  own  motion,  stated:  "I 
make  the  ruling  now  to  the  effect  that  the 
evidence  so  far  submitted  wholly  falls  to 
show  fraud  or  any  fraudulent  design  or 
f  raudtdent  act  or  Intent  on  the  part  of  the  de- 
fendants, or  either  of  them.  (Exception  by 
plaintiff.)"  There  was  no  suggestion  by  the 
plaintiff  that  he  had  any  further  evidence 
to  offer  upon  the  issue,  or  that  he  desired  to 
cross-examine  the  witness.  The  court  did 
not  put  an  end  to  the  trial,  as  claimed  by 
counsel,  for  it  came  to  an  end  because  neither 
party  offered  any  further  evidence.  If  the 
plaintiff  had  requested  permission  to  cross- 
examine  the  witness,  or  to  offer  testimony 
in  rebuttal,  and  the  court  had  denied  it 
and  he  had  excepted,  he  might  have  had 
cause  for  complaint 

2.  Are  the  findings  sustained  by  the  evi- 
dence? The  findings  contain  unnecessary 
details,  especially  in  stating  matters  of  evi- 
deuce;  but  the  ultimate  material  fact  found 
was  that  neither  of  the  defendants  was  guilty 
of  any  fraud,  and  that  both  acted  in  good  faith 
in  the  premises.  As  to  the  defendant  Went- 
worth the  evidence  is  such  that  a  finding  of 
the  trial  court  either  way  upon  the  ques- 
tion would  not  be  disturbed  on  appeal. 
Clearly,  the  finding  Is  not  so  manifestly 
against  the  evidence  as  to  Justify  us  In  set- 
ting It  aside.  It  Is  not  so  clear  In  the  case 
of  Cunningham  that  the  finding  Is  sustained 
by  the  evidence.  On  the  contrary,  the  docu- 
mentary evidence  is  emphatically  Suggestive 
of  the  conclusion  that  he  fraudulently  con- 
cealed from  the  plaintiff  the  fact  that  he 
owned  one-half  of  the  lot  he  was  buying 
for  his  principal,  the  plaintiff.  It  Is,  how- 
ever,  unnecessary   to   decide   this   question. 
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for,  Wentwoi-tb  having  acted  in  good  faltb, 
there  can  be  no  resclBBlon  as  to  blm,  and  he 
goes  out  of  the  case;  and  by  the  modified 
judgment  the  plaintiff  obtains  all  the  relief 
he  is  entitled  to  as  against  Cunningham  in 
this  action,  even  If  the  finding  had  been  that 
he  waa  guilty  of  actual  fraud.  Hence,  If  the 
trial  court  erred  in  making  its  finding  in 
this  particular,  It  was  error  without  preju- 
dice. We  are  not  to  be  understood  aa  hold- 
ing that  the  relief  granted  the  plaintiff  is 
the  full  measure  of  Cunningham's  liability 
to  him,  for  it  is  not  to  be  measured  by  the 
extent  of  bis  interest  In  the  lot  or  the  profit 
made  by  him.  This  would  be  a  narrow 
view  of  the  matter,  for  his  interest  in  the 
subject-matter  of  the  sale  characterized  and 
vitiated,  as  between  these  parties,  the  whole 
transaction,  rendering  the  purchase  of  the 
lot  an  act  of  bad  faith  and  a  breach  of  the 
trust  reposed  in  him  by  the  plaintiff.  If 
the  plaintiff  had  tendered  a  deed  of  the  lot 
to  the  defendant  Cunningham,  and  brought 
bis  action  to  compel  him  to  accept  the  pur- 
chase as  his  own  and  refund  the  purchase 
money,  It  la  not  improbable  the  action  might 
have  been  maintained;  but  we  express  no 
opinion  on  the  question,  for  such  is  not  this 
action.  It  is  possible,  by  a  liberal  construc- 
tion, to  convert  the  complaint  into  an  actl<Mi 
for  damages;  but  the  finding  of  the  trial 
court  to  the  effect  that  the  lot  was  worth 
12.700,  the  purchase  price,  is  not  so  mani- 
festly against  the  evidence  as  to  justify  us 
In  setting  It  aside.  Upon  the  motion  for 
a  new  trial  there  was  no  suggestion  of  a 
desire  to  amend  the  complaint,  or  that  plain- 
tiff had  any  new  evidence,  or  that.  If  a  new 
trial  was  granted,  the  second  trial  would 
proceed  upon  any  different  lines  than  the 
first  one.  We  are  satisfied,  then,  that  the 
plaintiff  has  received  by  the  modified  judg- 
ment all  the  relief  he  would  have  been  en- 
titled to  in  this  action  if  there  had  been  a 
finding  that  Ctumingham  was  guilty  of  ac- 
tual fraud. 

3.  The  assignments  of  error  not  specially 
referred  to,  and  not  necessarily  included  in 
a  decision  of  the  two  general  questions, 
have  been  considered,  and  found  to  be  with- 
out merit.    Orders  and  judgment  affirmed. 


BROWN  V.  KOHOUT  et  a!. 
(Supreme  Court  of  Minnesota.     May  13,  1805.) 
Adver»b  FoasEssioN — Bviubmcb—  Declarations 

OP  PKEDECB880B   IS  TiTI.E— CaDSE  OF  ACTION— 

AssioNMEyT  Penpiso  Suit  —  Substitution  o» 
Parties— View  bt  Jury. 

1.  Evidence  considered,  and  hfld  aiifficient  to 
justify  the  verdict  that  the  defendants  and  their 
ancestor  tied  been  in  the  adverse  possession  of 
the  demanded  premises  for  15  yeani  next  before 
the  commencement  of  this  action. 

2.  Oen.  St  1884,  {  5171,  constmed.  and  Md 
that,  where  en  interest  in  toe  subject-matter  of 
an  action  ia  transferred  pending  the  action,  it  is 
a  matter  of  discretion  on  the  part  of  the  court 
whether  the  assignee  shall  be  suoatituted  as  a  co- 


plaintiff,  or  the  action  shall  proceed  m  the  name 
of  the  original  party. 

3.  In  an  action  of  ejectment,  wi>er«  the  de- 
fense ia  adverse  possession,  declarations  by  a  de- 
ceased party,  through  whom  the  defendants  daim 
title,  and  wlio  the-  evidence  tends  to  show  was  at 
the  time  in  the  possession  of  the  premises  in  dis- 
pute, to  the  effect  that  he  was  the  owner  thereof, 
are  competent  as  tending  to  cbaiacterize  his  pos- 
session, and  to  show  that  it  was  nnder  claim  of 
title  in  himself. 

4.  Wiiether  or  not  there  shall  he  a  view  of 
the  premises  by  thp  jury  rests  in  the  discretion  of 
the  court.  Such  discretion  was  property  ezep- 
cised  in  this  case. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  coun- 
ty; William  lionis  KeUy,  Judge. 

Action  In  ejectment  by  Jonas  F.  Brown 
against  Anna  B.  Kohout  and  others.  Ver- 
dict for  defendants,  and  from  an  order  deny- 
ing a  motion  for  a  new  ti-ial  plaintiff  appeals. 
Aiflrmed. 

W.  S.  Dwinnell,  for  appellant  B.  B.  Mc- 
Donald, for  respondent. 

START,  C.  J.  This  action  was  conimenced 
February  16,  1891,  to  recover  the  possession 
of  certain  real  estate  situated  on  the  Upper 
Levee  Flats,  in  the  city  of  St  Paul.  The 
defense  is  that  the  respondents  and  tlieir  an- 
cestor have  been  in  the  actual,  exclusive, 
continuous,  and  adverse  possession,  under 
cUiim  of  title,  of  the  premises,  for  more  than 
15  years  next  before  the  commencement  of 
the  action.  Cause  tried  by  a  Jury,  verdict 
for  respondents,  and  from  an  order  denying 
his  motion  for  a  new  trial  the  appellant  ap- 
pealed. 

1.  The  appellant  was  entitled  to  a  verdict 
in  his  favor,  unless  the  respondents  estab- 
lished their  title  by  adverse  possession,  and 
the  first  and  serious  question  for  our  con- 
sideration is  whether  the  verdict  In  favor  of 
the  respondents  Is  sustained  by  the  evidence 
It  is  claimed  by  respondents  that  Frank  Ko- 
hout, through  whom  they  claim  title,  as  ear- 
ly as  1868,  with  his  family,  went  into  pos- 
session of  a  tract  of  land  on  the  Upper  I<evee 
Flats,  which  included  the  particular  tract  in 
controversy;  that  he  built  a  house  thereon, 
and  fences,  so  as  to  Inclose,  In  connection 
with  certain  natural  obstructions  and  bound- 
aries, the  entire  tract,  and  used  the  whole 
thereof  for  a  residence,  garden,  meadow, 
and  pasture;  that  such  inclosnre  and  use 
were  continuous,  under  a  claim  of  title,  open, 
hostile,  and  adverse,  until  his  death,  on  De- 
cember 11,  1888;  and  that  his  children  and 
widow,  the  respondents,  have  ever  since  so 
occupied  and  used  the  land  in  controversy. 
The  appellant  admits  that  Frank  Kohout 
did,  at  or  about  the  time  claimed,  settle  on 
the  flats,  and  built  a  house  on  and  a  fence 
around  certain  lots,  but  denies  that  the  par- 
ticular property  here  In  question  was  ever 
Included  with  the  land  occupied  by  bloi,  ot 
that  he  ever  built  fences  thereon,  used  or  oc- 
cupied It,  continuously  or  otherwise,  prior  to- 
the  year  188S.     It  is  not  claimed  by  respond- 


Digitized  by 


Uoogle 


Minn.) 


BROWN  ».  KOHOUT. 


249 


vats  that  Kohoot  entered  Into  possession  of 
any  part  of  the  tract  occupied  by  him  under 
claim  of  title  based  upon  any  deed  or  other 
written  instrument;  hence  thp  rule,  as  stat- 
ed in  the  case  of  Murphy  t.  Doyle,  37  Minn. 
113,  33  N.  W.  220,  to  the  effect  that  where 
a  party  has  been  in  the  adverse  possession 
for  the  statutory  period  of  a  part  of  an  en- 
tire ti-act,  described  in  the  deed  under  which 
be  entered,  he  will  be  deemed  to  have  been 
Id  the  adverse  possession  of  the  whole  tract, 
has  no  application  to  this  case.  Therefore, 
the  burden  in  this  case  was  upon  the  re- 
spondents to  show  Kohout's  continuonB  ad- 
Terse  possession  of  this  particular  parcel  of 
land  In  controversy;  that  he  exercised  do- 
minion over  It,  and  kept  bis  flag  of  invasion 
and  conquest  flying,  and  thereby  timely  ad- 
vised the  true  owner  that  an  enemy  was  In 
liossession,  and  asserting  a  claim  to  his  es- 
tate. His  claim  could  not  extend  beyond 
actual  occupancy.  Continued  acts  of  own- 
ership, occupying,  using,  and  controlling  as 
owner,  constitute  the  usual  and  natural  mode 
of  asserting  and  exercising  such  dominion 
and  claim  of  title.  While  much  will  depend 
on  the  nature  and  situation  of  the  property, 
and  the  uses  to  which  it  is  adapted,  yet  in 
all  cases  it  must  be  a  possession  which  is 
accompanied  by  the  real  and  effectual  enjoy- 
ment of  the  property.  It  must  be  actual, 
visible,  and  exclusive,  as  well  as  hostile. 
Wood  V.  Springer,  45  Minn.  290,  47  N.  W. 
811.  We  have  examined  the  evidence  as  to 
Kohout's  adverse  possession  of  the  particu- 
lar tract  described  in  the  complaint  in  the 
light  of  these  elementary  rules.  It  will 
serve  no  useful  purpose  to  burden  our  rec- 
ords with  any  statement  or  analysis  of  the 
evidence,  which  is  radically  conflicting,  and 
consists  of  the  testimony  of  some  40  wit- 
nesses. We  content  ourselves  by  stating  the 
conclusion  reached  from  such  examination, 
which  is  that,  while  the  verdict  is  not  the 
one  we  would  have  rendered  if  It  was  our 
province  to  decide  the  facts,  still  there  is 
ample  evidence  in  the  case  to  support  the 
verdict  establishing  respondents'  claim  of 
adverse  possession,  if  the  respondents'  wit- 
nesses were  not  mistaken  in  their  testimony. 
Of  this,  it  was  the  proviiKie  of  the  Jury  to 
Judge.  The  evidence  was  nearly  all  oral, 
and  the  question  one  peculiarly  within  the 
province  of  the  Jury  to  solve;  and,  the  ver- 
dict having  been  approved  by  the  trial  court, 
we  are  of  the  opinion  that  it  is  not  so  pal- 
pably and  manifestly  against  the  weight  of 
the  evidence  as  to  Justify  any  Interference 
with  it  by  this  court. 

2.  On  the  opening  of  the  trial,  counsel  for 
appellant  moved  the  court,  without  previous 
notice,  that  D.  M.  Robbins  be  made  a  coplaln- 
tifX,  on  the  ground  that  he  had  acquired,  pend- 
ing tbe  action,  an  interest  in  the  land.  The 
motion  was  denied,  and  this  ruling  Is  assigned 
as  error,  on  the  ground  "that  It  was  a  matter 
of  right  on  the  part  of  Mr.  Robbins,  as  be- 
tween himself  and  respondents,  to  be  made  a 


party  plaintiff."  If  he  had  such  right,  it  wUl 
be  time  enough  for  us  to  inquire  whether  he 
has  been  prejudiced  or  not  when  he  appeals. 
In  any  event,  the  matter  was  one  of  discre- 
tion on  the  part  of  tbe  trial  court,  and  that 
discretion  was  properiy  exercised.  Oen.  St 
1884,  {  6171. 

3.  It  wss  not  error  for  the  trial  court  to 
permit  the  respondents  to  show  by  the  wit- 
ness Thorwald  declarations  of  Frank  Kohout, 
deceased,  to  the  effect  that  he  owned  the  land 
they  claimed  he  was  in  possession  of  at  the 
tUne  the  declarations  were  made.  The  declais- 
tkms  tended  to  characterize  such  possession, 
and  show  that  It  was  under  claim  of  title.  1 
Greenl.  Ev.  i  109.  For  the  same  reason,  the 
evidence  of  the  witness  McMillan  to  the  effect 
that  when  he  purchased  and  sought  to  take 
possession  of  land  north  of  the  tract  In  dis- 
pute, but  within  the  general  inclosure,  as  re- 
spondents claim,  Kohout  resisted  his  chUm, 
and  compelled  him  to  buy  from  him,  was  ad- 
missible. It  Is  true  that  the  appellant  did  not 
concede,  but,  on  the  contrary,  denied,  that  the 
McMillan  tract  was  in  the  same  Inclosure  as 
the  land  in  controversy.  There  was,  however, 
sufficient  evidence  in  the  case  tending  to  sup- 
port the  claim  of  the  respondent  to  justify  the 
admission  of  the  evidence,  for  whether  or  not 
both  tracts  were  a  part  of  the  same  inclosure 
was  for  the  Jury. 

4.  Ttx^  court  did  not  err  In  refusing  to 
strike  out  the  testimony  of  the  witnesses  of 
the  respondents  relating  to  tiie  Stcbblns  lease, 
which  tbe  appellant  put  in  evidence.  This 
lease  embraced  land  wliich  was  a  part  of 
Frank  Kohout's  alleged  Inclosure  and  on  It 
were  located  his  buildings,  and,  among  other 
things,  recited  that  the  lessor,  Stebblns,  is  the 
owner  In  fee  of  the  land,  and  the  lessee,  Ko- 
hout, Is  a  squatter  only,  without  any  claim  of 
title.  Mr.  Pusey,  the  agent  of  the  lessor  In 
the  transaction,  had  testified  that  he  had  a 
conversation  with  the  lessee,  In  the  English 
language;  that  the  object  of  the  lease  was  ex- 
plained to  him,  and  he  understood  it.  The 
lease  was  received  In  evidence  to  prove  a  dec- 
laration of  Kcrfiout  against  bis  Interest,  and  as 
tending  to  show  an  admission  on  his  part  that 
his  possession  of  tbe  whole  Inclosure  was  with- 
out claim  of  title.  It  was  competent,  there- 
fore. In  rebuttal,  to  show  the  circumstances 
under  which  the  declaration  or  admission  was 
made,  and  whether  or  not  Kobout  could  read, 
speak,  or  understand  the  English  language. 
For  this  purpose  the  evidence  was  properly  re- 
ceived. If  It  was  competent  for  the  appellant 
to  give  evidence  that  he  did  understand  the 
recital  in  the  lease,  surely  the  respondents 
were  entitled  to  rebut  it. 

5.  The  objection  to  appellant's  offer  In  evi- 
dence of  the  Judgment  rolls  and  flies  In  the 
cases  of  Upper  Syndicate  v.  Kohout,  Hankey 
V.  Kohout,  and  Stebblns  v.  Kohout  was  pnip- 
»ly  sustained.  Neither  the  appellant,  nor  any 
person  under  whom  he  claims,  was  a  party  to 
any  of  those  actions,  and  no  question  of  for- 
mer adjudication  or  estoppel  Is  involved.  They 
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bad  no  tendency  to  show  that  Kohont  did  not 
<dalm  the  property  sought  to  be  recovered  in 
those  actioos.  The  rejection  of  this  evidence 
■ili  not  preclude  the  appellant  from  showing 
the  location  of  the  fences  after  a  decision  of 
those  actions,  who  buUt  and  maintained  them, 
and  his  reliance  thereon  as  indicating  that 
Kohout  was  not  in  the  advM'se  possession  of 
the  land  In  dispute. 

6.  A  view  the  premises  by  the  jury  was  or- 
dered by  the  court,  against  appellant's  objec- 
tion. This  was  a  matter  resting  In  the  discre- 
tion of  the  trial  court,  and  It  was  not  abused. 
There  were  a  number  of  maps,  plats,  and  pho- 
tographs of  the  premises  Introduced  in  evi- 
-dence;  and  while  It  may  be  true  that  these 
were  sufficient  to  enable  the  jury,  if  accus- 
tomed to  the  examination  of  maps  and  plats, 
to  understand  the  situation  of  the  locus  in 
quo,  yet,  to  one  not  bo  accustomed,  an  actual 
view  of  the  ground  would  materially  asedst 
In  understanding  the  maps  and  plats,  and  ap- 
plying the  evidence.  When  the  jury  request- 
ed such  additional  assistance,  it  was  proper 
for  tlie  oourt  to  grant  the  request,  with  such 
-instructions  as  were  necessary  to  prevent  any 
julsapprehension  on  the  part  of  the  Jury  as  to 
the  object  of  the  view.  Such  Instructions 
were  given,  and  there  la  no  reason  to  believe 
that  the  appellant  was  prejudiced  by  the  ac- 
tion of  the  court*. 

7.  The  remaining  assignments  of  errpr  were 
not  urged  by  appellant's  counsel  either  In  hia 
brief  or  on  the  argument,  and  we  have  not 
-considered  them.     Order  affirmed. 

COLLINS,  J.,  absent,  and  took  no  part  in 
41ie  decision. 


STATE  T.  BRAMB. 
-(Supreme  Court  of  Minnesota.     May  10,  1895.) 
LABCENT—VAitiiiNCB— Evidence. 

1.  In  a  complaint  for  larceny,  under  subdivi- 
sion 2,  i  415,  Pen.  Code  (Gen.  St  1894,  §  67091, 
it  was  alleged  that  the  money  came  Into  defend- 
■ant's  possession  aa  agent  of  the  owner.  The  evi- 
dence was  that  defendant  was  an  attorney  at  law, 
jind  that  certain  accounts  were  placed  by  the 
owner  In  bis  hands  for  collection,  and  that  the 
-money  misappropriated  was  received  by  him  In 
{>ayment  of  these  accounts.  BM,  that  there  was 
no  variance  between  the  complaint  and  the  proof. 

2.  Evidence  held  sufiBcieut  to  justify  the  ver- 
^ct 

(Syllabus  by  the  Ciourt.) 

Appeal  from  municipal  court  of  Minneapo- 
lis;  Andrew  Holt,  Judge. 

C.  E.  Brame  was  convicted  of  embezzle- 
ment, and  appeals.    Affirmed. 

Charles  W.  Tankersley  and  0.  B.  Brame, 
for  appellant  David  F.  Simpson  and  M. 
t>.  Purdy,  for  the  State. 

MlTCHEx^L,  J.  Tbe  d^endant  was  con- 
Tlcted,  under  subdivision  2,  §  415,  of  the 
Penal  Code  (Gen.  St  1894,  i  6709),  of  embez- 
zling nine  dollars,  the  property  of  one  Hyatt, 
which  he  had  In  bis  possession  as  agent  of 


the  owner.  The  defendant  Is  an  attorney  at 
law,  and  a  number  of  small  accounts  against 
various  parties  were  placed  In  his  hands  for 
collection  by  Hyatt,  through  his  agent,  Hogue, 
and  the  money  alleged  to  have  been  embez- 
zled was  part  of  the  money  collected  by  de- 
fendant on  one  of  these  accounts.  The  de- 
fendant asserts  the  right  to  retain  tbe  money, 
and  apply  it  In  payment  of  fees  which  be 
claims  were  due  him  for  prosecuting  suits  tor 
the  collection  of  some  of  the  other  accounts 
which  Hyatt  had  placed  in  bis  bands. 

1.  The  defendant  makes  the  point  that  tbe 
complaint  alleged  that  the  money  came  Into 
his  possession  as  agent,  while  the  proof  was 
that  it  came  into  his  possession  as  attorney. 
The  point  ia  without  merit  The  claims  were 
placed  in  his  hands  for  collection,  and  he  was 
none  the  less  Hyatt's  agent  because  he  hap- 
pened to  be  an  attorney  at  law.  There  was 
no  material  variance  between  the  complaint 
and  the  proof.  Moreover,  no  such  objection 
was  made  on  the  trial. 

2.  The  only  oth»  question  Is  whether  tbe 
evidence  justlfled  the  verdict  Tbe  evidence 
was  ample  that  the  money  belonged  to  Hyatt, 
that  It  came  Into  defendant's  possession  as 
Hyatt's  agent,  and  that  he  appropriated  It  to 
his  o-wn  use  withoot  tbe  owner's  consent  Tbe 
evidence  waa  also  sufficient  to  Justify  the  Jmy 
In  finding  that  the  claim  of  right  or  title  un- 
der which  defendant  assumed  to  appropriate 
it  to  his  own  use  was  untenable.  Tbe  only 
point  upon  which  there  can  be  any  doubt 
bs  as  to  the  sufficiency  of  the  evidence  of  de- 
fendant's criminal  or  dishonest  intent;  that 
Is,  whether  or  not  the  claim  of  right  under 
which  he  appropriated  the  money  -was  pre- 
ferred In  good  faith.  There  Is  some  evidence 
tending  to  show  that  this  prosecution  grew 
out  of  a  quarrel  between  defendant  and  Uogue 
as  to  tbe  amount  of  fees  to  which  the  former 
was  entitled  for  making  these  collecttons. 
But  there  Is  evidence  tending  to  sbo-w  that  de- 
fendant did  not  openly  and  avowedly  appro- 
priate the  money  under  claim  of  title,  but  at 
first  falsely  denied  having  received  It,  and. 
when  confronted  with  the  proof  that  be  had 
received  It,  promised  to  pay  It,  without  at 
that  time  asserting  any  right  to  retain  it  Up- 
on the  whole  evidence,  we  think  tbe  question 
whether  defendant  appropriated  the  money 
under  a  good-faith  claim  of  right  to  It  vraa  for 
the  jury.  See  Pen.  Code,  {  433  (Gea  St  IS&l. 
{  6728).    Order  affirmed. 


CITY  LOAN  CO.  v.  CHENEY  et  aL 
(Supreme  Court  of  Minnesota.     May  10,  1885.) 

USDRT— EvinESCB. 

Bdd,  that  the  evidence  justlfled  the  find- 
ing that  the  sale  by  plaintifF  to  borrower*  of  in 
"common  stock"  is  a  mere  cover  for  osnry. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Henry  O.  Hicks,  Judge. 
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Action  by  the  City  Loan  Company  a^lnst 
WiUiam  Cheney  and  others  to  recover  pos- 
seaslon  of  personal  property  under  a  chattel 
mortgnse.  The  findings  of  the  trial  court 
were  for  defendants,  and  plaintiff  appeals 
from  an  order  denying  its  motion  for  a  new 
trial.    Affirmed. 

Geo.  T.  Halbert  (J.  W.  Gllger,  of  counsel), 
for  appellant    Albee  Smith,  for  respondents. 

MITCHELL,  J.  Action  to  recover  posses- 
sion of  personal  property  under  a  chattel 
mortgage  executed  by  the  defendants.  The 
defense  Interposed  was  that  the  debt  secured 
by  the  mortgage  was  usurious.  It  appears 
that,  when  the  defendant  WiUiam  Cheney 
applied  to  the  plaintiff  for  a  loan  of  $500,  he 
was  required,  as  a  condition  of  obtaining 
the  loan,  to  bny  13  shares  of  plaintiff's  "com- 
mon stock,"  at  $2  per  share,  and  that  there- 
upon it  loaned  blm  $500,  and  no  more,  and 
took  his  note  for  $526,  drawing  interest  at  10 
per  cent  per  annum.  The  only  important 
question  in  the  case  Is  whether  this  pro- 
fessed sale  of  stock  was  a  mere  device  to 
conceal  usury.  The  plaintiff  professes  to  be 
a  corporation.  The  general  nature  of  its 
business  is  "loaning  money  for  a  short  time 
on  security."  The  articles  of  association 
provide  that  "the  number  and  amount  of  the 
shares  of  the  capital  stock  shall  be  800 
shares  of  preferred  stock  of  $25  each,  and 
15,000  shares  of  common  stock  of  $2.00 
each,"  but  they  are  entirely  silent  as  to  who 
shall  be  entitled  to  preferred  stock,  and  who 
to  only  common  stock,  or  for  what  purposes 
the  former  may  be  issued.  The  by-laws  pur- 
port to  provide  that  out  of  the  profits  arising 
from  interest  on  loans  there  shall  first  be 
paid  an  annual  dividend  of  8  per  cent  on 
preferred  stock,  and  next  a  dividend  of  6 
per  cent,  on  the  common  stock,  before  any 
salnrles  shall  be  paid  to  the  officera  of  the 
company.  It  appears  that  one  Hlltgen,  the 
president  and  treasurer  of  the  company, 
holds  all  the  preferred  stock  ($5,000)  that  has 
been  Issued.  In  fact  it  is  quite  apparent 
fi-om  the  evidence  that. Hlltgen  is  the  "Com- 
pany" and  that  the  company  is  "Hlltgen." 
It  appears  that  the  so-called  "Company" 
never  issues  common  stock  except  to  borrow- 
ers, and  never  makes  a  loan  except  upon 
condition  that  the  borrower  buys  a  certain 
number  of  shares  of  common  stock  at  par, 
the  nuniber  of  shares  depending  on  the 
amount  of  the  loan.  The  evidence  also  tends 
to  show  that  every  time  an  extension  or 
renewal  is  granted  to  a  borrower  he  is  re- 
<]uired  to  buy  some  more  stock.  No  dividend 
has  ever  been  paid  on  the  common  stock,  and 
it  has  no  market  value.  The  certificate  for 
the  stock  which  defendant  was  required  to 
purchase  on  obtaining  this  loan  seems  to 
have  remained  in  the  possession  of  the  com- 
pany, with  a  blank  assignment  indorsed 
t hereon  signed  by  defendant  No  explana- 
tion Is  given  why  Hlltgen  has  received  pre- 
ferred stock  for  his  money,  while  borrowers 


only  receive  common  stock  for  theirs.  It 
does  not  require  much  discernment  or  prac- 
tical business  experience  to  read  between  the 
lines  the  real  nature  of  this  scheme.  The 
evidence  amply  Justified  the  trial  court  In 
finding  that  the  pretended  sale  of  stock  to 
defendant  was  a  mere  cover  for  usury,  and 
that  the  money  pretended  to  be  received  In 
payment  of  the  stock  was  In  fact  exacted  for 
the  use  of  the  money  loaned.  While  It  is 
true  that  usurious  exactions  made  for  exten- 
sions will  not  render  the  original  loan  usuri- 
ous, yet  evidence  that  borrowers  were  re- 
quired to  bny  stock  as  a  condition  of  obtain- 
ing such  extension  was  competent  for  the 
purpose  of  characterizing  similar  exactions 
as  a  condition  of  obtaining  the  original  loans. 
It  is  urged  that  the  allegations  of  the  answer 
were  not  sufficiently  specific,  but  we  fall  to 
discover  that  any  objection  to  the  admis- 
sion of  evidence  was  made  on  that  ground. 
Neither  do  we  think  that  the  point  is  covered 
by  any  of  the  assignments  of  error.  Order 
affirmed. 


WHBATON  et  aL  v.  LUND. 
(Supreme  C!onrt  of  Minnesota.     May  10,  1895.) 

Bkbach  or  CoN-TRAOT— Meascrb  or  Damaobs. 
The  plaintiffs  agreed,  for  a  gross  snm,  to 
furnish  defendant  the  entire  wood  for  the  inBidc 
finish  of  a  house,  the  wood  for  two  rooms  to  be 
first-class  mahogany.  When  the  wood  for  these 
two  rooms  was  delivered,  the  defendant  objected 
to  it  as  not  l>eing  first-class  mahogany;  but  the 
plaintiffs,  insisting  ttiat  it  was,  agreed  that  if 
defendant  wonld  ase  it  and  it  proved  not  to  be 
first-class  mahogany,  "he  need  not  pay  anything 
for  it."  The  wood,  upon  being  used  in  the 
rooms,  proved  to  be  irferior  to  the  quality  con- 
tracted for.  In  an  action  to  recover  the  contract 
price  for  the  entire  job,  held,  that  defendant  was 
entitled  to  have  deducted  the  reasonable  value  of 
the  wood  for  the  two  rooms  of  the  quality  con- 
tracted therefor,  and  not  merely  the  value  of  the 
Inferior  wood  actually  furnished. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Robert  D.  Russell,  Judge. 

Action  by  George  A.  Wheaton  and  others 
against  Erlck  Lund  to  recover  balance  due  on 
contract.  Plaintiffs  had  judgment  From  au 
order  denying  his  motion  for  a  new  trial,  de- 
fendant appeals.   -Revensed. 

Kltchel,  Cohen  &  Shaw,  for  appellant 
Shaw  &  Cray,  for  respondents. 

MITCHELL,  J.  This  was  an  action  to  re- 
cover a  balance  due  on  a  contract  under 
which  plaintiffs  furnished  to  defendant,  for 
the  agreed  gross  sum  of  $1,410,  the  entire  mill 
wood  for  the  inside  finish  of  a  house,  the 
wood  for  two  rooms  to  be  mahogany.  The 
defendant.  In  his  answer,  alleged  that  the 
agreement  was  that  the  wood  for  these  two 
rooms  was  tt>  be  first-class  mahogany;  that, 
when  plaintiffs  delivered  the  wood  at  the 
building,  defendant  objected  to  it  as  not  be- 
ing first-class  mahogany;  that  plaintiffs  as- 
serted that  it  was,  and  requested  defendant 
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to  use  It  In  tbe  buttdlitg,  and  agreed  with  him 
that  It  he  would  80  tise  It  "he  need  not  pay 
tor  the  same,  or  any  part  thereof,  unless  it 
was  In  fact  flrst-class  mahogany";  that  rely- 
ing  on   this   representation    and    agreement, 
and  not  otherwise,  defendant  used  the  wood 
la  finishing  the  two  rooms;  that  in  fact  it  was 
not  first-claas  mahogany,  but  a  much  Inferior, 
cheaper,and  less  durable  wood.   Thedefendant 
introduced    evidence    reasonably    tending  to 
prove  each  and  all  of  these  allegations  of  his 
answer.    For  the  purpose  of  proving  his  dam- 
age, tbe  defendant  offered  to  prove  the  differ- 
ence between  the  value  of  the  house  as  it  was, 
with  tbe  Inferior  wood,  and  what  Its  value 
would  have  been,  bad  the  wood  been  accord- 
ing to  the  contract    This  evidence  the  court 
excluded.      The    defendant    tben    offered    to 
prove  the  value  of  the  mill  work  for  these 
two  rooms,  had  It  been  flrst-<dass  mahogany. 
This  evidence  the  court  also  excluded,  hold- 
ing that  inasmuch  as  tbe  defendant  had  used 
the  wood  under  the  agreement  of  the  plain- 
tiffs tliat,  if  it  was  not  according  to  the  con- 
tract, "be  need  not  pay  for  It,"  defendant 
could  only  prove  the  value  of  the  wood  that 
actually  went  Into  the  two  rooms.    The  ruling 
of  the  court  can  only  mean  that.  Inasmuch  as 
defendant  used  the  wood  under  an  agree- 
ment that,  if  it  was  not  according  to  contract, 
lie  need  not  pay  anything  for  it,  therefore  all 
be  was  entitled  to  have  deducted  from  the 
contract  price,  of  ^,410,  was  the  value  of  the 
Inferior  wood  actually  used.     To  illustrate, 
suppose  this  wood  was  worth  ^00.     Then 
tbis  sum  should  t>e  deducted  from  $1,410,  and 
a  recovery  had  against  him  for  $1,110.    But, 
if  the  wood  was  worth  only  $10(^  tben  only 
that  amount  shonld  be  deducted   from  the 
contract  price,  and  a  recovery  had  against  de- 
fendant for  $1,310.    In  other  words,  the  poor- 
er  the   wood   actually   furnished,    the   more 
plaintiffs  were  entitled  to  recover.    TJiMn  this 
theory,  the  defendant  would  obtain  redress 
Inversely  according  to  his  damage.    We  think 
tbe  court  placed  a  wrong  construction  upon 
the  agreement  of  the  parties.    Assuming  that 
this  was  a   binding  agreement  (and  neither 
I«rty  suggests  that  It  was  not),  it  evidently 
meant  that  if  the  wood,  after  being  put  into 
the  building,  proved  not  to  be  according  to 
the  original   contract,    defendant   would    not 
have  to  pay  anything  for  the  mill  work  for 
these   two   rooms.     That  the   court's  ruling 
would  not  work  out  this  result  will  be  ap- 
parent  on   a   moment's   reflection.      Suppose 
that  of  this  gross  amount,  of  $1,410,  the  sum 
of  $300  was  on  account  of  tbe  mahogany  fin- 
ish for  these  two  rooms,  but  tbat  the  inferior 
wood  actually  furnished  was  worth  only  $100. 
Tben,  upon  tbe  theory  of  the  trial  court,  de- 
fendant would  be  compelled  to  pay  $200  for 
It     If  tbe  original  contract  bad  been  only 
for  tbe  woodwork  for  these  two'rooms,  then 
it  would   be  clear  that,   under  tliis  subse- 
quent agreement  defendant  would  not  have 
to  pay  anything  in  case  the  wood  proved  not 
according  to  tbe  conti-act    But  tbe  fact  tbat 


the  contract  was  an  oitlre  one,  to  famish  this 
and  other  material  for  a  gross  sum,  does  not 
change  the  rule.  The  only  difference  is  that, 
inasmuch  as  the  purchase  price  was  a  gross^ 
sum,  there  would  hare  to  be  deducted  from  it 
the  reasonable  value  of  material  for  these 
two  rooms,  of  tbe  quality  contracted  for. 
Laying  out  of  view  this  subsequent  agree- 
ment, the  measure  of  defendant's  damages 
would  be  in  accordance  with  his  first  offer, 
viz.  the  difference  between  the  value  of  the 
house  witb  the  inferior  wood  In  it  and  its 
value  witb  wood  of  the  quality  contracted 
for,  which,  of  course,  could  not  fexoeed  tbe 
cost  of  replacing  the  Inferior  wood  witb  ma- 
terial of  the  quality  called  for  by  tbe  con- 
tract, so  that  In  either  view  the  court  lim- 
ited the  proof  to  an  incorrect  measin%  of 
damages.  Witb  a  view  to  another  trial,  we 
may  suggest  that  "first-class  mahogany"  is 
not  to  be  construed  as  meaning  the  best  class 
of  mahogany  used  for  any  purpose,  but  as 
good  a  quality  as  is  ordinarily  used  for  bouise 
finishing.    Order  reversed. 


SALER  V.  FLYNT. 
(Supreme  Court  ot  Minnesota.     May  10,  1895.> 
Revibw  OS  Appeal  —  Evidemcb  Wkokolt   Ex- 

CLDDBD. 

1.  BeU,  that  the  evidence  did  not  justify  the 
findings. 

2.  In  determining  whether  the  evidence  jus- 
tified a  verdict  or  finding,  evidence  offered,  hut 
exoluded  by  the  trial  court,  cannot  be  considered, 
even  although  it  was  eironeoosly  excluded. 

(Syllabus  by  the  Conrt) 

Appeal  from  municipal  conrt  of  St  Paul; 
John  Twohy,  Jr.,  Judge. 

Action  by  A.  F.  Sauer  against  W.  S.  Flynt 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Reversed. 

Henr}'  and  B.  L.  Johns,  for  appellant 
Thomas  M.  Dill,  for  respondent 

MITCHELL,  J.  This  action  was  brought 
to  recover  a  balance  due  for  certain  articles 
of  clothing  furnished  by  plaintiff  to  defend- 
ant In  the  complaint  plaintiff  alleged  both 
tbe  reasonable  value  of  tbe  aiticies,  and 
also  an  express  promise  to  pay  an  agreed 
price;  but  on  tbe  trial  he  elected  to  rely 
wholly  on  an  express  contract  for  an  agreed 
price.  We  liave  diligently  examined  the  rec- 
ord to  find  some  evidence  tbat  would  enable 
us  to  sustain  the  flndlnga  In  favor  of  the 
plaintiff,  but  have  been  unable  to  do  so. 
Some  competent  evidence  of  an  agreed  price 
was  offered,  but  was  excluded  or  stricken 
out  by  the  court  This  we  cannot  consider, 
even  although  the  court  erred  in  excluding  It 
There  is,  perhaps,  some  scant  evidence  that 
there  was  an  agreed  price,  but  as  to  wbat 
that  price  was  there  is  absolutely  no  evi- 
dence, except  tbat  for  a  pair  of  pants  for 
defendant's  son  the  price  of  $10  was  agreed 
on.    Tbe  amount  involved  Is  very  small;  tht' 
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defense  does  not  impress  us  as  betnr  meri- 
torious; and  the  defendant  secures  a  re- 
Tersal  mainly  by  having  Induced  the  trial 
court  to  exclude  competent  evidence.  Under 
the  circumstanceB,  we  will  not  allow  him  any 
statutory  costs.  Judgment  reversed,  and  a 
new  trial  ordered. 


NEWSTROM  t.  ST.  PAUL  &  D.  R.  CO. 
(Sapteme  Court  of  Minnesota.     May  10,  1805.) 

ACCIDIST  AT  CbOSSIHO  —  t5oNTBIBBT0«T    NCOLI- 

OEXOE — Question  fob  Jdiit— Comphtesct 
OF  Witness. 

1.  Hdd  that,  upon  the  evidence,  the  question 
of  the  contributory  negligence  of  plaintiflrs  intes- 
tate was  for  the  jury. 

2.  Evidpnee  tendinc  to  prove,  by  the  experi- 
ence and  observation  of  the  witness,  that  on  oth- 
er occnsions.  when  the  train  was  being  backed 
down  towards  the  highway  crossing  In  the  same 
manner  as  on  the  occasion  of  the  accident,  travel- 
ers, approaching  the  crossing  in  the  same  manner 
as  the  deceased,  could  not,  or  might  not,  hear  the 
approaching  train  until  they  were  almost  at  the 
-crossing,  hdd  competent  upon  the  question  of  the 
flepiigence  of  the  deceased.  Upon  the  trial  the 
«lcfpndant  called  the  plaintiff,  who  was  the  widow 
of  the  deceaspd,  as  a  witness,  and  asked  her  if  her 
husband,  in  his  lifetime,  bad  not  stated  to  her  tiint 
the  crossing  was  a  dangerous  one.  Held  properly 
excluded,  under  Gen.  St.  1894,  {  5662. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  conn- 
ty;  J.  J.  Egan,  Judge. 

Action  by  Ida  J.  Newsttrm,  as  adminis- 
tratrix of  the  estate  of  Ellas  Newstrom,  de- 
ceased, against  the  St  Paul  &  Dulnth  Rail- 
road Company,  for  decedenfB  death.  Judg- 
ment for  plaintiff.  Defendant  appeals  from 
order  denying  motion  for  new  trial.  Order 
alUnuvd. 

Bunn  &  Hadley  and  J.  D.  Armstivng,  for 
appellant.  John  B.  &  E.  P.  Sauboru,  for  re- 
epoudcnt 

MITCHELL,  J.  This  was  an  action  to  re- 
cover damages  for  the  death  of  plaintifTa 
husband,  who  was  killed  by  a  train  on  a 
Iilghway  crossing  at  DeUwood,  on  defend- 
ant's road  from  White  Bear  to  Stillwater. 
Tbe  negligence  of  defendant  is  not  seriously 
questioned.  The  crossing  Is  a  peculiarly  dan- 
gerous one.  On  the  east  side  of  tbe  crosedog 
tbe  railroad  runs  through  a  cut,  and  on  the 
Dortb  side  of  the  railroad  is  a  bluff  or  bill, 
which  prevents  travelers  on  the  highway 
approaching  from  that  direction  from  seeing 
a.  train  coming  from  tbe  east  until  within  a 
few  feet  of  the  crossing.  The  train  in  qnes- 
Cion  (a  passenger  one)  was  Ixacking  down 
from  Mahtomedi  at  the  rate  of  20  miles  an 
hour,  with  the  coaches  in  front  of  the  engine, 
runulng  on  a  down  grade,  without  much 
steam,  and  hence  making  comparatively  little 
ooise.and  noslgualsof  its  approach  were  given 
(as  the  evidence  tended  to  show)  within  800 
feet  of  tbe  crossing.  Such  a  state  of  facts 
would  establish  a  clear  case  of  negligence  on 


part  of  the  defendant.  The  main  eontentloD 
of  the  defendant  is  that  the  evidence  co>- 
clnsively  shows  that  the  deceased  was  guilty 
of  contributory  negligence  in  not  looking  and 
listening  for  approaching  trains  before  at- 
tempting to  cross  tbe  track.  It  appears  that 
deceased  lived  at  White  Bear,  two  or  three 
miles  distant,  Iiad  frequently  driven  over  tbe 
road,  and  was  familiar  with  the  crossing, 
and  on  one  occasion  had  remarked  that  It 
was  a  dangerous  one.  He  was  coming  from 
the  north  in  a  one-horse  wagon,  and  sat  on 
the  front  seat  driving,  while  two  women 
occupied  tlie  back  seat  Tbe  horse  was  a 
gentle  one,  which  was  not  afraid  of  the  cars, 
and  there  is  no  evidence  that  It  became  un- 
manageable or  got  out  of  the  control  of  tbe 
deceased.  As  both  of  the  women  were  also 
killed,  there  was  no  testimony  from  any 
occupant  of  the  wagon  as  to  bow  tbe  acci- 
dent occurred  or  as  to  the  conduct  of  the 
deceased.  Heckle,  who  resided  near  the 
highway  and  about  450  feet  north  of  the 
crossing,  and  Breen,  who  was  about  60  feet 
south  of  It,  were  tbe  only  eye-witnesses  of 
the  accident  Heckle  saw  deceased  when  he 
drove  past  his  bouse,  and  says  the  deceased 
and  the  women  were  engaged  in  convei-sa- 
tion,  which  they  continued  after  they  passed; 
tliat  tbe  horse  was  going  at  a  slow  or  jog 
trot  of  alx>ut  four  miles  an  hour,  which  con- 
tinued without  stop  until  tbe  collision  oc- 
curred; that  he  saw  the  deceased  from  the 
time  be  passed  his  house  until  tbe  accident 
happened,  and  that  he  did  not  see  him  look 
up  or  down  the  track  during  that  time,  ex- 
cept that  once,  when  he  was  about  60  feet 
from  tbe  crossing,  be  saw  talm  tnm  his  tiead 
around  towards  tbe  east  It  does  not  ap- 
pear, however,  that  there  was  ans^thlng  spe- 
cbil  to  attract  bis  attention  to  tbe  action  of 
the  deceased  until  he  saw  that  an  accident 
was  Imminent,  when  he  says  the  deceased, 
when  be  got  oa  the  track,  seemed  as  if  he 
was  trying  to  cramp  his  horse  around  to  tbe 
right  It  should  be  stated  that  the  railway 
west  of  tbe  crossing  was  in  plain  view  from 
the  highway.  Breen's  attention  was  not  par- 
tlcularly  directed  to  tbe  deceased  undl  he 
was  within  25  or  30  feet  of  the  crossing, 
when,  being  aware  of  tbe  approach  of  tbe 
train,  and  seeing  that  deceased  did  not  seem 
to  realiee  the  danger,  he  attempted  to  attract 
his  attention  so  as  to  warn  him  of  it,  but 
failed  to  do  so.  When  asked  whether  he 
saw  deceased  look  up  or  down  the  track,  he 
said:  "I  can't  say  tliat  I  did.  Just  before 
he  got  to  the  track,  he  looked;  that  Is,  when 
be  realised  there  was  danger  I  saw  blm 
glance  around."  He  also  testified  that  de- 
ceased "didn't  seem  to  realize  that  there  was 
danger  until  bis  horse's  bead  was  on  the 
track,  and  then  I  saw  him  stop  and  Jerk  his 
right  leia,"  but  it  was  then  too  late.  It  Is 
quite  evident  that  tbe  time  tliat  elapsed  after 
Breen's  attention  was  attracted  to  tbe  de- 
ceased, and  before  tbe  accident  occurred,  was 
taflniteslmally  brief,— not  more  than  a  very 
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few  Beconda.  It  also  appears  that  there  was 
no  point  on  the  highway  from  which  de- 
ceased conld  have  had  a  Tiew  of  the  rail- 
road, so  as  to  see  an  approaching  train  from 
the  east,  until  he  emerged  from  behind  the 
bank  or  bluff,  when  his  horse's  head  would 
be  within  a  short  distance  of  the  track,— six 
to  twelve  feet,  according  to  the  testimony  of 
some  witnesses.  There  Is  also  evidence  from 
which  the  jury  might  have  found  that,  even 
by  the  reasonable  exercise  of  his  sense  of 
hearing,  the  deceased  could  not  (in  the  ab- 
sence of  signals)  have  heard  the  train  until 
both  he  and  it' were  In  close  proximity  to  the 
crossing,  especially  as  the  train  was  backing 
down  with  comparatively  little  noise,  and 
the  wind  was  blowing  from  the  northeast 
The  evidence,  however,  does  show  that  there 
was  a  point  after  he  had  emerged  from  be- 
hind the  blufT,  and  before  his  horse  entered 
upon  the  track,  where,  if  deceased  had  come 
to  a  full  halt  and  looked  up  the  track,  be 
conld  have  seen  the  train;  but  unless  we 
can  bold,  as  a  matter  of  law,  that  not  to 
do  80  was,  under  the  circumstances,  negli- 
gence, we  think  the  question  of  his  contribu- 
tory negligence  was  for  the  Jury.  There  is 
no  presumption  that  he  was  negligent  On 
the  contrary,  the  burden  was  on  defendant 
to  affirmatively  prove  that  he  was.  If,  in 
the  absence  of  any  opportunity  to  look  for  an 
approaching  train  until  he  got  from  behind 
the  bank  or  bluff  and  within  a  few  feet  of 
the  crossing,  the  deceased  diligently  used 
his  sense  of  hearing  m  listening  for  an  ap- 
proaching train,  and  heard  neither  signals 
nor  the  noise  of  moving  cars,  it  cannot  be 
held  that  It  was  per  se  negligence  not  to 
come  to  a  standstill  when  his  horse's  head 
was  at  most  only  a  few  feet  from  the  track, 
and  look  for  an  approaching  train,  when  the 
act  of  crossing  it  was  only  a  matter  of  a 
very  few  seconds. 

'While  a  traveler  cannot  omit  to  exercise 
proper  diligence  in  "looking  and  listening," 
In  reliance  upon  the  railway  company  doing 
Its  duty  in  giving  signals,  yet  we  think  that, 
under  the  circumstances,  the  deceased,  m 
regulating  his  own  conduct  at  this  particu- 
lar time,  might  have  some  repmrd  to  the  pre- 
sumption that  the  defendant  would  perform 
its  duty.  This  court  has  endeavored  to  hold 
travelers,  when  about  to  go  upon  a  railroad 
crossing,  to  the  absolute  duty  of  exercising 
their  senses  to  the  extent  of  their  reasonable 
opportunities  in  looking  and  listening  for 
approaching  trains.  But  every  case  must 
depend,  to  a  certain  extent,  upon  its  own 
peculiar  facts;  and  we  have  never  laid  down 
a  hard  and  fast  rule  that,  under  all  circum- 
stances, they  must  secure  a  view  of  the  track 
before  attempting  to  cross,  as,  for  example, 
by  getting  out  of  a  vehicle  and  walking 
ahead  of  it  In  order  to  look  up  and  down  the 
track.  We  donbt  whether  the  evidence  in 
this  case  conclusively  shows  that  the  de- 
ceased did  not  look  np  the  track  after  be  got 
from  behind  the  obstruction,  but,  even  If  it 


does,  we  could  not  hold,  as  a  matter  of  la-w, 
that  this  constituted  negligence.  We  admit 
that  there  Is  considerable  evidence  tending 
to  show  that  deceased  was  somewhat  heed- 
less of  the  known  dangers  of  this  crossin.z, 
but,  after  all.  It  was  a  qnestlon  for  the  Jury. 
This  disposes  of  defendant's  first  and  sec- 
ond assignments  of  error;  for  the  request 
referred  to  in  the  second  assignment  in  effect 
asked  the  court  to  chai^  the  jury  that  the 
follure  of  the  deceased  to  look  up  the  tiack. 
after  be  passed  the  obstructions  and  reached 
a  point  within  a  few  feet  of  the  ctosslnp. 
would,  as  a  matter  of  law,  constitute  negli- 
gence. 

2.  Defendant's  second  request  to  charj;e 
was  properly  refused,  because  the  first  part 
of  it  was  not  a  correct  construction  of  the 
statute.  Pen.  Code,  i  343  (Gen.  St  18&1.  $ 
6637).  The  latter  part  of  the  request,  stand- 
ing alone,  would  have  been  correct 

3.  If  the  testimony  of  the  witness  Mllner. 
referred  to  in  the  fifth  assignment  of  error, 
had  been  to  the  effect  that  the  defendant 
had,  on  other  occasions,  been  guilty  of  simi- 
lar acts  of  negligence  in  failing  to  ring  a  bell 
or  sound  a  whistle,  it  would  have  been  in- 
competent But  as  we  understand  the  testi- 
mony, it  merely  tended  to  prove,  by  the  ex- 
perience and  observation  of  the  witness  on 
other  occasions,  that  when  a  train  was  be- 
ing backed  down  in  thie  manner,  such  sig- 
nals, when  given,  could  not,  or  mi^ht  not,  be 
heard  by  a  traveler  on  the  highway  ap- 
proaching the  crossing.  For  this  purpose  we 
think  the  evidence  was  competent  as  bear- 
ing upon  the  question  of  the  negligence  of 
the  deceased.  The  trial  court  may  not  have 
stated  accurately  the  ground  upon  which  the 
evidence  was  admissible,  but  that  Is  im- 
material as  long  as  it  was  in  fact  so. 

4.  The  defendant  called  the  plaintiff  her- 
self as  a  witness,  and  asked  her  if  the  de- 
ceased in  bis  lifetime  had  not  often  stated 
to  her  that  this  was  a  bad  or  dangerous 
crossing.  The  court  excluded  the  evidence, 
on  the  ground  that  it  is  not  competent  for 
any  party  to  an  action,  or  Interested  in  the 
event  thereof,  to  give  evidence  therein  of  or 
concerning  any  conversation  with,  or  admis- 
sion of,  a  deceased  party  or  person  relative 
to  any  matter  at  issue  between  the  parties. 
Oen.  St  1804,  $  5G00.  It  may,  at  least,  ad- 
mit of  donbt  whether  this  statute  applies  to 
a  case  where  the  party  is  called  to  give  testi- 
mony against  his  interest  but  we  think  the 
evidence  was  properly  excluded,  under  Gen. 
St  1^94,  $  6662,  which  provides  that  neither 
huslMind  nor  wife  can,  either  during  mar- 
riage or  afterwards,  be,  without  the  consent 
of  the  other,  examined  as  to  any  communlcn- 
tion  made  by  one  to  the  other  during  the 
maiTlage.  We  have  held  that  this  prohibi- 
tion is  not  confined  to  communlcattons  on 
subjects  of  a  confidential  nature,  but  extends 
to  all  communications,  except,  perhaps,  those 
which  from  their  very  nature  were  evidently 
intended  to  be  communicated  to  others.    Lep- 
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pU  T.  Tribune  Co.,  85  Minn.  310,  29  N.  W. 
127.  The  fact  tliat  the  bnsband  is  dead  doe> 
not  alter  tbe  role.    Order  offlnned. 


WHITE  T.  MOQUIST. 

(Supreme  Gbart  of  Minnesota.    Ma^  10, 

1896.) 

STBIKIirO  OCT  PLBADIXe. 

BM,  that  tbe  eonrt  was  j  notified  In  ctiik- 
ing  ODt  defendant's  answer  as  sham. 
(Syllnbns  hj  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
John  W.  Willis,  Judge. 

Action  by  Walter  E.  White  against  Peter 
Moqnlst  for  rent  under  a  lease.  From  an  or- 
der striking  out  his  answer  as  sham,  defend- 
ant appeals.     Affirmed. 

A.  B.  Darellus,  for  appellant  Herbert  E 
Day,  for  respondent. 

MITCHELL,  J.  The  allegations  of  the 
complaint  were  that  plaintifF  leased  certain 
premises  to  defendant  for  a  year,  at  an  agreed 
rent  of  |200,  payable  one-half  May  15,  1894, 
and  the  other  half  August  15,  1894,  and  that 
defendant  has  only  paid  $90.  Judgment  was 
asked  for  $110.  The  defendant,  in  his  answer, 
denied  that  there  was  any  greater  sum  than 
$85  due  plaintiff  for  rent,  and  alleged  that 
"plaintifF  has  been  paid  in  cash  and  other  per- 
sonal property,  consisting  of  hay,  in  the  ag- 
gregate the  sum  of  $115."  This  answer  was 
verifled  by  defendant's  attorney.  The  answer 
was,  on  motion  of  plaintiff,  stricken  out  as 
sham.  In  support  of  his  motion,  plaintiff  made 
an  affidavit  that  all  the  cash  defendant  had 
paid  was  $90,  which  was  paid  on  the  first  in- 
stallment of  rent;  that  tbe  only  facts  relat- 
ing to  the  payment  of  hay  were  tbat.  In  tbe 
latter  part  of  June,  plaintiff,  with  the  permis- 
sion of  defendant,  cut  some  bay  growing  on 
tbe  street  In  front  of  tbe  leased  premises;  that 
tbe  aniount  thus  cut  did  not  exceed  1,500 
jwunds,  and  was  not  worth  to  exceed  $3; 
tbat  plaintiff  neyer  promised  to  i>ay  defendant 
anything  therefor,  and  that  defendant  never 
made  any  demand  or  claim  on  account  of  tbe 
tame  until  after  the  second  installment  of 
rent  was  due;  that  plaintiff  never  received 
from  defoidant  any  otber  cash  or  personal 
propwty  except  as  above  stated.  Tbe  defend- 
ant presented  no  counter  affidavits. 

While  a  court  should  be  exceedingly  careful 
not  to  strike  out  a  pleading  as  sham  except 
where  Its  falsity  is  clearly  established,  yet, 
npon  the  showing  made  in  this  case,  we  think 
tbe  court  was  Justified  in  striking  out  tbis  an- 
swer. Its  allegations  as  to  bow  payment  had 
been  made— how  much  In  cash,  and  how  much 
In  bay — were  exceedingly  Indefinite,  and  ap- 
parently evasive.  Tbe  pleading  was  verified 
by  the  attorney,  who  may  have  had  no  per- 
sonal knowledge  of  tbe  facts.  To  plaintiff's 
affidavit,  tbe  contents  of  which  were  quite 


minute  and  specific,  tbe  defoidant  interposed 
neither  denial  nor  explanation.  As  was  sug- 
gested bi  Van  Loon  v.  Griffin,  34  Minn.  444, 
26  N.  W.  601,  it  would  be  imposing  no  great 
hardship  on  defendant  to  require  him  to  ex- 
plain or  dispute  plaintiff's  statements,  and,  if 
he  omits  to  do  so,  to  take  them  as  trua  Or- 
der affirmed. 

BUCK,  J.,  absent,  took  no  part 


SCHMIDT  V.  STARK. 
(Supreme  Court  of  Minnesota.     May  10,  1896.)- 

Jdussiction  of  Pbobats  Codbt— FAiLVsa  or 
Admisistiutor  to  Distkibctb. 
Where  tbe  estate  of  a  deceased  person  has- 
been  fully  administered,  and  a  decree  of  distri- 
bution has  been  made,  assigning  the  residue  of  the 
estate  in  the  hands  of  the  personal  representative 
to  the  parties  entitled  thereto,  the  jurisdiction  of 
the  probate  court  is  ended;  and,  if  the  personiil 
representative  does  not  deliver  the  property  to  the 
distribntees,  they  may  bring  an  action  against 
bim  in  the  district  court  But  in  this  case  the 
probate  court  assumed  to  assini  one  undivided 
fifth  of  the  estate  to  the  plaintiff,  leaving  the  oth- 
er four  undivided  fifths  not  fully  administered 
and  unassigned.  Bdd,  tliat  plaintiff  could  not 
maintain  an  action  in  the  district  court  against 
the  personal  representative  to  recover  one  undi- 
videa  fifth  of  the  estate. 

(Syllabus  by  tbe  Court) 

Appeal  from  district  court  Nicollet  ooimty; 
B.  F.  Webber,  Judge. 

Action  by  Anna  Schmidt  against  Hugo  L. 
Stark,  administrator,  for  irassesslon.  under  as- 
signment of  an  rmdlvlded  share  of  an  estate 
In  possession  of  the  probate  court  for  admin- 
istration. There  was  a  Judgment  for  defend- 
ant and  from  an  order  denying  a  new  trial 
plaintiff  appeals.    Affirmed. 

O.  R.  Davis  and  Lind  &  Hagberg,  for  ap- 
pellant A.  A  Stone  and  M.  O.  Hanscome^ 
for  respondent 

MITCHELL,  J.  The  Probate  Code  neither 
authorizes  nor  provides  for  an  assignment  of 
any  part  of  tbe  estate  of  a  deceased  persoo 
until  after  tbe  estate  is  fully  administered. 
It  contemplates  but  one  decree  of  distribu- 
tion, by  which  tbe  entire  residue  of  the  e»- 
tate  shall  be  assigned  to  those  entitled  to  It 
specifying  the  proportion  or  part  to  wbldt 
each  is  entitied.  Gen.  St  1894,  H  4639-4642. 
Read  in  tbe  light  of  the  statute  and  of  the  ad- 
missions of  the  answer,  we  think  the  com- 
plaint would  fairly  admit  of  being  construed 
as  alleging  tliat  all  this  had  been  duly  done, 
and  that  the  proportion  of  the  estate  assigned 
to  plaintiff  was  an  undivided  fifth.  If  this 
was  tbe  state  of  facts,  the  Jurisdiction  of  the 
probate  court  over  the  property  bad  ended. 
The  effect  of  a  decree  of  distribution  is  to 
transfer  the  title  to  the  personalty  and  the 
right  of  possession  of  the  realty  from  the  per- 
sonal representative  to  the  distributees,  devi- 
sees, or  heirs.  Tbe  property  then  ceases  to 
be  the  estate  of  the  deceased  person,  and  be- 
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comeB  tbe  Individual  property  of  the  distribu- 
tees, with  the  full  rlg'bt  of  control  and  posses- 
sion, and  with  the  right  of  action  for  It 
against  the  personal  representative  If  he  does 
not  deliver  It  to  them.  If  such  an  action  Is 
necessary,  resort  mu^  be  had  to  some  other 
forum,  for  the  probate  court  baa  no  furth» 
jurisdiction.  Hurley  v.  Hamilton,  37  MIniL 
ICO,  33  N.  W.  l»12;  Gary,  Prob.  Ot  Prac.  §$ 
48,  612b,  629,  633.  It  was,  however,  virtu- 
ally conceded  by  all  parties  on  the  argument 
that  the  decree  of  distribution  In  this  Instance 
assigned  only  plaintiff's  share,  leaving  the 
.  other  four-fifths  of  the  estate  not  fully  ad- 
ministered and  unasslgned.  We  think  we 
are  at  liberty,  for  the  purpose  of  afflrmiince, 
to  construe  the  complaint  In  accordance  with 
these  admls^ons.  Upon  such  an  anomalous 
state  of  facts,  we  fail  to  see  how  plaintiff 
could  maintain  this  action.  If  the  assign- 
ment to  her  had  been  of  a  divided  part  of  the 
property,  there  might  not  have  been  such  se- 
rious practical  difficulties  In  the  case.  But 
it  would  seem  impossible  to  award  plaintiff 
possession  of  an  undivided  share  of  the  estate 
while  the  probate  court  is  still  entitled  to  poe- 
sesslon  of  the  property,  for  the  purposes  of  the 
administration  of,  at  least,  the  other  undivid- 
ed four-fifths.  If,  on  the  other  hand,  the  dis- 
trict court  should  assume  to  malce  partition, 
so  as  to  segregate  plaintlfTs  share  from  the 
balance  of  the  estate.  It  would  be  trenching 
on  the  jurisdiction  of  the  probate  court;  for, 
until  final  distribution  Is  made,  that  court 
has  jurisdiction  to  make  partition  as  ancil- 
lary to  and  for  the  purx)oses  of  such  distri- 
bution. The  parties  having  by  an  Irregular 
and  anomalous  procedure  gotten  themselves 
in  this  dilemma,  the  only  course  to  pursue  Is 
to  take  steps  In  the  probate  court  to  have  the 
administration  of  the  entire  estate  folly  com- 
pleted. The  fact  that  some  of  the  distribu- 
tees are  minors  to  no  reason  why  the  admin- 
istration of  the  estate  of  the  deceased  should 
be  continued  until  they  come  of  age.  Their 
shares  should  be  turned  over  to  their  guard- 
ians or  testamentary  trustees,  If  any. 

The  fact  that  defendant,  as  alleged,  fraudu- 
lently obtained  from  plaintiff  receipts  for  more 
property  than  she  actually  received  from  him, 
furnishes  no  ground  for  maintaining  this  ac- 
tion. As 'to  those  receipts  she  needs  no  re- 
lief, for  they  can  be  impeached  collaterally; 
and  a  court  of  equity  will  neva-  entertain  an 
action  on  tbe  ground  of  fraud  when  It  cannot 
grant  any  substantial  relief  even  if  tbe  fraud 
Is  established.     Order  affirmed. 


STEVKHOT  T.  B3ASTBBN  BT.  CO.  OF 
MINNESOTA. 

(Supreme  Ctoort  of  Minnesota.     May  10,  1806.) 

OAnntSBMBNT— Propbbtt  !»  Tbaksit. 

Property  In  the  hands  of  a  common  car- 
rier In  transit  to  a  place  outside  of  the  state 
la  not  subject  to  garnishment,   although  it  is 


yet  within  the  state  at  flie  time  of  tte  aervio* 
of  the  garnishee  snmmoos. 

(SyllabQs  by  the  Court) 

Appeal  from  municipal  court  of  St  Paul; 
O.  M.  Orr,  Judge. 

Action  by  C.  Stevehot  against  the  E<aBtera 
Railway  Company  of  Minnesota,  garnishee. 
From  a  judgment  for  plaintiff,  defendant  gar- 
nishee appeals.     Reversed. 

M.  D.  Grover  and  C.  Wellington,  for  appel- 
lant   Alva  Hant,  for  respondent 

MITCHELL,  J.  It  appears  that  the  prop- 
erty for  which  the  plaintiff  seeks  to  hold  tbe 
garnishee  liable  was,  at  tbe  time  of  the  serv- 
ice of  the  summons.  In  the  possession  of  tbe 
garnishee,  merely  as  common  carrier,  for 
transportation  from  St  Paul,  In  this  stace,  to 
West  Superior,  Wis.,  the  place  of  consign- 
ment; that  the  car  In  which  the  prt^erty 
was  formed  a  part  of  a  regular  train  operated 
In  transporting  freight  between  the  places 
named;  that  the  train  was  already  made  up, 
and  was  standing  on  a  siding  in  St  Paul, 
ready  to  start  for  Superior;  that  thereafter 
the  property  was  transported  to  West  Superior, 
and  there  delivered  to  the  consignee.  We  do 
not  deem  Important  the  fact  that  the  train 
had  not  yet  moved  out  of  the  St  Paul  yard. 
The  property  was  none  tbe  less  In  tbe  pos- 
sesaion  of  the  garnishee,  as  common  carrier, 
for  transportation  to  ttie  place  of  consign- 
ment In  contemplation  of  law,  It  was  in 
transit  The  courts  have  not  Infrequently 
been  confronted  with  the  question  whether  a 
common  can-ier  can  be  held  liable  to  judg- 
ment on  the  process  of  garnishment  merely 
on  the  ground  that  It  may,  at  the  time  of  the 
service  of  the  process,  hare  had  property  In 
transit  on  its  route  belonging  to  the  defend- 
ant debt<v.  The  objections,  on  grounds  both 
of  public  policy  and  of  Injustice  to  the  car- 
rier, to  holding  the  carrier  liable  under  such 
circumstances,  have  been  fully  recognized  by 
the  courts,  and  have  led  them,  notwithstand- 
ing the  broad  language  of  the  statutes,  to  deny 
or  limit  the  liability  of  the  carriw  under  such 
circumstances.  See  Bates  v.  Railway  Co.,  60 
Wis.  290,  10  N.  W.  72;  Railway  Co.  v.  Cobb, 
48  111.  402.  In  passing  on  the  question,  the 
courts  have  not,  as  a  rule,  gone  further  than 
was  necessary  for  the  purpose  of  deciding 
the  particular  case  under  consideratlmi,  and 
hence  their  decisions  do  not  always  lay  down 
a  definite  rule  of  universal  application;  bat 
we  have  found  no  case  where  a  court  has 
placed  a  literal  and  unlimited  construction 
upon  the  broad  language  of  statutes  of  gor- 
nisbment,  except  Adams  t.  Scott,  104  Mess. 
164.  In  Oooley  t.  Railway  Co.,  53  Minn.  327, 
S5  N.  W.  141,  we  held  that  a  railway  com- 
pany, after  the  termination  of  the  tranqtorta- 
tlon  of  tbe  property,  and  while  holding  it 
only  as  warehouseman,  was  liable  to  garnish- 
ment, but  declined  to  consider  whether  goods 
in  the  possession  of  a  common  carrier,  and 
while  actually  In  transit,  are  subject  to  gar- 
nishment; and  we  do  not  find  it  necessary 
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In  UilB  case  to  decMe  this  broad  question.  It 
is  a  well-settled  rule  of  construction  tbat 
ooorts  may,  under  certain  clrcumstancea, 
adopt  a  restrictive  construction  of  the  gen- 
eral vrords  of  a  statute.  This  has  often  been 
done  lu  the  case  of  statutes  of  the  kind  now 
under  consideration.  See  Stanlels  v.  Ray- 
mond, 4  Gush.  314,  in  which  it  was  held  that 
a  person  might  have  the  possession  or  control 
of  the  property  of  another,  and  yet  not  be 
subject  to  the  trustee  process. 

One  limitation  which  all  courts  agree  In  Im- 
posing ux>on  the  language  of  such  statutes,  so 
as  to  make  an  exception  to  tlieir  general 
words.  Is  that  the  personal  property  which 
may  be  arrested  in  the  hands  of  the  garnishee 
must  be  within  the  state,  so  that  It  may  be 
s^zed  and  sold  to  satisfy  any  ]nd!;ment  ob- 
tained against  the  principal  debtor.  Upon 
the  qnestion  whether  It  muM  be  within  the 
state  at  the  time  of  the  service  of  the  pix)ce8s, 
or  whether  It  is  enough  if  it  is  so  at  the  time 
of  the  garnishee's  dlsclosnre,  the  decisions 
are  not  entirely  agreed.  But  that  question  Is 
not  material  here.  The  proposition  is  fun- 
damental In  the  law  of  gamishuient  that  the 
property  Is  arrested,  if  at  all,  subject  to  all 
the  rights  of  the  garnishee.  Our  statute  ex- 
pressly provides  that  "the  garnishee  shall  not 
be  compelled  to  deliver  any  specific  articles 
at  any  other  time  or  place  than  as  stipulat- 
ed in  the  contract  between  him  and  the  de- 
fendant" Gen.  St.  1894,  {  6825.  Under  this 
statute,  we  tliink  it  clear  tbat  the  garnishee 
in  this  case  was  not  required  to  forego  the 
benefit  of  the  contract  to  transport  this  prop- 
erty to  West  Superior,  stop  its  transportatton, 
and  take  It  out  of  the  car.  It  had  a  right  to 
transport  it,  according  to  its  contract  with 
the  defendant,  to  West  Superior,  and  was 
only  iMnihd  to  deliver  it  there.  If  plaintiff 
desired  to  arrest  it  in  this  state,  be  shoald 
liare  resorted  to  attadunent,  and  taken  ac- 
tual posseaalan  of  the  property.  But,  after 
the  property  had  arrived  at  West  Superior,  it 
was  not  within  the  Jurisdiction  of  the  courts 
of  this  state,  and  could  not  be  seized  or  sold 
on  any  process  against  the  defendant;  and 
certainly  Use  garnishee  conld  not  be  required 
to  bring  it  l)ack  Into  this  state  for  the  pur- 
pose of  subjecting  it  to  the  process  of  our 
coarts.  We  therefore  hold  (and  it  is  all  we 
decide  in  this  case)  that  property  in  the  hands 
of  a  common  carrier  in  transit  to  a  place  out- 
side of  the  state  is  not  subject  to  gamlsb- 
meat,  althoagh  it  is  yet  within  the  state  at 
the  time  of  the  service  of  the  garnishee  sam- 
mons.    Judgment  reversed. 


8CH0NS  V.  VILLAGE  OF  KBLLOaG  et  al. 
(Sojireine  Court  of  Minnesota.     May  IS,  1895.) 

ITiw  TauL  A*  or  Rmh*. 

Where,  in  an  aetkiD  involvliu;  the  title  to 
ml  ntate,  recovery  of  possession  is  not  sonzbt 
bj  either  party,  section  II,  c.  75,  Gen.  St  1878 

v4j3K.w.no.4— 17 


(Gen.  St  1804,  {  5845),  giving  a  second  trial  as  a 
matter  of  right,  does  not  apply. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Wabasha 
county;   Charles  M.  Start,  Judge. 

Action  by  Peter  Schons  against  the  vliliige 
of  Kellogg  to  enjoin  them  from  forcibly 
trespassing  upon,  and  dispossessing  plaintiff 
from,  land.  Judgment  was  ordered  for  de- 
fendants, and  from  an  order  denying  a  new 
trial  plaintiff  appeals.    Affirmed. 

Steel  &  Selover,  for  appellant.  J.  F.  Mc- 
Govern,  J.  N.  Murdoch,  and  Murdoch  &  Mur- 
doch,  for   respondents 

CANTY,  J.  The  plaintiff  is  in  possession 
of  the  land  In  controversy,  and  claims  to  be 
the  owner  thereof,  and  brought  this  action 
against  the  village  of  Kellogg,  and  several 
of  its  oflBcers,  to  enjoin  them  from  forcibly 
trespassing  upon  said  land,  and  forcibly  dis- 
possessing him  from  the  same.  In  their 
answer  the  defendants  deny  tliat  plaintiff  is 
the  owner  of  the  land;  allege  that  the  same 
is  a  part  of  a  public  street  In  said  village; 
ask  ttiat  the  injunction  which  bad  then  been 
issued  in  this  action  be  dissolved,  and  that 
plaintiff  take  nothing  by  this  action;  but 
they  ask  for  no  other  relief.  On  the  trial 
before  the  court  without  a  jury,  the  court 
found  the  facts  to  be  as  alleged  by  defend- 
ants, and  ordered  Judgment  that  the  action 
be  dismissed  npon  Its  merits,  and  that  de- 
fendants recover  their  costs  and  disburse- 
ments. Judgment  was  entered  accordingly. 
Thereafter  the  plaintiff  demanded  a  second 
trial  of  the  action,  under  section  11,  c.  75, 
Gen.  St  1878  (Gen.  St  1804,  §  5845).  The 
court  below  denied  plaintiffs  right  to  a 
second  trial,  and  plaintiff  appeals. 

No  qnestion  is  raised  as  to  the  appealabil- 
ity of  the  order  appealed  from.  It  will  be 
observed  that  neither  plaintiff  nor  defend- 
ants seek  to  recover  possession  of  the  land 
in  controversy.  This  court  has  often  held 
that  a  second  trial  cannot  be  had,  as  a  mat- 
ter of  right  unless  the  recovery  of  the  pos- 
session of  real  property  is  sought,  either  by 
the  plaintiff  or  defendant  Knight  v.  Valen- 
tine, 35  Minn.  367,  29  N.  W.  3;  Kremer  v. 
Railway  Co.,  54  Minn.  157,  55  N.  W.  928; 
Godfrey  v.  Valentine,  50  Minn.  284,  62  N. 
W.  643.  It  therefore  follows  that  plaintiff 
is  not  entitled  to  a  second  trial,  and  the  or- 
der appealed  from  is  afiirmed. 


OAPEHART  V.  FOSTER. 

(Supreme  (3ourt  of  Minnesota.     May  15,  189-^.) 

HoTEi.  FiXTDBBs— When  Pxm  ov  Rsaltt— Blbo- 
TRIO  AMD  Steak  Fittings— Desks  asd 

COUNTBKS. 

As  between  mortgagor  and  mortgagee: 
1.  Bdd,  gaa  fixtures,  consisting  of  diandeliera 
and  burners,  screwed  to  the  ends  of  the  gas  pipes 

Erojecting  fiom   the  wails  and  ceilings  of  th« 
nuifing,  are  not  a  part  of  the  realty. 
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2.  But  Md  this  must  be  resarded  as  rather  an 
arbitrorj'  exception,  eotabUabeil  by  the  great 
weixht  of  autiiority  to  the  general  mle,  and  does 
not  apply  to  steam  radiators,  attached  at  the 
floors  to  steam  pipes  b}'  being  screwed  to  those 
pipes,  and  sucli  radiators  are  a  part  of  the  realty. 

3.  Hrlil,  an  electric  annunciator  attached  to 
the  wall,  and  to  all  the  wires  of  the  electric  bell 
system  of  an  hotel,  is  a  part  of  the  realty. 

4.  An  office  desk,  about  25  feet  Ions,  rested 
on  a  tile  floor,  between  projections  in  the  walls, 
to  which  it  was  fastened  by  means  of  screws. 
'Vho  space  behind  the  desk  formed  the  hotel  office. 
Held,  such  desk  was  a  part  of  the  realty. 

5.  HM,  on  the  evidence,  it  was  a  question  for 
the  jury  whether  or  not  a  certain  cigar  counter 
was  a  part  of  the  realty. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Ramsey  coun- 
ty; J.  J.  Egan,  Judge. 

Action  by  Augustus  R.  Capehart  against 
George  E.  Foster  for  conversion.  There  was 
a  verdict  for  defendant,  and  from  an  order 
granting  plaintiff's  motion  for  a  new  trial  de- 
fendant appeals.    Affirmed. 

Uorton  &  Denegre,  for  appellant  J.  G. 
Michael,  for  respondent 

CANTY,  J.  Plaintiff  was  the  owner  of 
certain  hotel  property,  which  he  mortgaged 
to  defendant  At  the  time  the  mortgage  was 
made  the  hotel  contained  208  "gas  fixtures," 
consisting  of  gas  chandeliers  and  burners, 
184  steam  radiators,  an  office  desk,  a  cigar 
counter,  and  an  electric  annunciator.  De- 
fendant foreclosed  his  mortgage,  purchased 
the  property  at  the  foreclosure  sale,  and  the 
time  to  redeem  expired.  Plaintiff,  being 
still  in  possesion,  threatened  to  remove  all 
of  these  articles;  whereupon  defendant  pro- 
cured a  temporary  writ  of  Injunction  re- 
straining him  from  doing  so.  Defendant  also 
obtained  possession  of  the  hotel  by  an  action 
of  forcible  entry  and  detainer,  and  the  action 
in  which  the  injtmction  was  issued  was  then 
dismissed  by  stipulation.  Thereafter  plain- 
tiff brought  this  action  for  damages  for  the 
conversion  of  said  property.  The  jury  re- 
turned a  verdict  for  defendant,  and  on  mo- 
tion of  plaintiff  the  court  below  granted  a 
new  trial.  From  the  order  granting  the 
same  defendant  appeals.  The  defendant 
claims  that  the  articles  in  question  are  and 
always  were  a  part  of  the  realty,  while 
plaintiff  claims  that  they  are  and  always 
were  personal  property. 

1.  During  all  of  said  time  these  "gas  fix- 
tures" were  screwed  to  the  ends  of  the  gas 
pipes  projecting  from  the  walls  and  ceilings, 
and  can  be  readily  unscrewed.  It  Is  held, 
by  the  great  weight  of  authority,  that,  under 
such  circumstances,  such  gas  fixtures  are  not 
a  part  of  the  realty,  even  as  between  vendor 
and  vendee  or  mortgagor  and  mortgagee; 
that  they  are  merely  a  part  of  the  furniture 
of  the  room,— a  substitute  for  the  lamps  and 
lamp  holders,  candlesticlcs  and  chandeliers, 
formerly  used  to  bold  candles.  McKeage 
V.  Insurance  Co.,  81  N.  Y.  38;  Jarechl  v. 
Society,  70  Pa.  St.  403;  Towne  v.  Flske,  127 
Mass.  125;  Montague  v.  Dent,  10  Rich.  Law, 


185;  Rogers  v.  Crow,  40  Mo.  91;  Ewell,  Flxt. 
299.  While  this  doctrine  is  rather  doubtfui 
in  principle.  It  is  too  well  established  as  the 
law  of  the  country  generally,  to  be  now  over- 
turned. 

2.  The  steam  radiators  were  attached  to 
the  steam  pipes  at  the  floors  on  which  they 
rested,  by  being  screwed  to  those  pipes.  We 
are  of  the  opinion  that  these  radiators  should 
be  held  to  be  a  part  of  the  realty.  The  dis- 
tinction thus  made  between  them  and  the 
gas  fixtures  la  not  clear  in  principle.  But 
the  rule  applied  to  gas  fixtures  must  be  re- 
garded as  rather  an  arbitrary  exception  to 
the  general  rule,  and  should  not  be  extended 
to  such  fixtures  as  radiators.  These  radi- 
ators were  put  in  immediately  after  the 
building  was  erected.  There  la  no  reason 
for  holding  that  the  owner  did  not  Intend 
them  to  be  a  permanent  annexation  to  the 
steam  plant,  and  therefore  a  permanent  an- 
nexation to  the  realty.  He  might  remove  or 
change  them,  and  so  might  he  remove  or 
change  the  boiler  or  the  furnace,  which  is 
also  a  part  of  the  steam  plant  Such  radi- 
ators are  an  essential  part  of  such  plant,  and 
are  rarely  furnished  by  tenants  or  temporary 
occupants  of  buildings  as  a  part  of  the  furni- 
ture brought  with  them  or  carried  away  with 
them,  but  the  owner  who  furnishes  the  rest 
of  such  plant  usually  fumisheB  the  radiatont 
also.  When,  under  ordinary  circumstances, 
the  owner  of  the  building  attaches  such  radi- 
ators to  his  steam  plant  it  should  be  held 
that  he  Intended  them  as  a  permanent  an- 
nexation to  the  realty.  We  are  cited  to  Bank 
V.  North,  160  Pa.  St  309,  28  AtiL  694.  which 
holds  to  the  conti-ary.  This  case  holds  that 
such  radiators  are  analogous  to  gas  fixture::, 
and  therefore  not  a  part  of  the  realty.  By 
following  the  same  process  of  reasoning  by 
analogy,  you  wotild  strip  a  house  of  all  mod- 
ern improvements,  and  by  contlDuing  the- 
process  you  would  overturn  the  greater  pait 
of  the  law  of  fixtures.  A  correct  rule  should 
not  In  this  manner,  be  overturned  by  an  in- 
consistent exception. 

3.  The  electric  annunciator  was  attached 
to  the  wall,  and  to  all  the  wires  of  the  elec- 
tric call  or  electric  bell  system  of  the  hoteL 
It  was  also  a  part  of  the  realty. 

4.  The  office  desk  is  about  25  feet  Iodk- 
and  is  BO  placed  that  the  ends  fitted  against 
projections  In  the  wail  in  such  a  maniior 
as  that  the  space  behind  the  desk  forms  the 
hotel  office.  This  desk  rests  on  the  tile  floor, 
and  is  fastened  to  the  wall  at  each  end  by 
means  of  a  short  piece  of  board,  which  is 
fastened  to  the  wall  and  to  the  desk  by 
means  of  screws.  We  are  of  the  opinion 
that  this  desk  is  a  part  of  the  realty.  Wood- 
ham  v.  Bank,  48  Minn.  67,  50  N.  W.  lOlo. 

5.  The  evidence  was  somewhat  conflictini; 
as  to  whether  the  cigar  counter  was  fastened 
to  the  floor,  and  as  to  whether  it  was  spe- 
cially designed  for  the  hotel.  There  was  at 
one  end  of  it  a  gate,  wtiich  was  attached  tn 
the  wall,  and  swung  against  the  cigar  stand 
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to  whtcb  It  attached  itself  by  some  sort  of  a 
latch  or  catch.  There  was  evidence  tending 
to  proTe  that  It  stood  In  a  different  part  of 
the  hotel  lobby  during  a  part  of  the  time 
since  the  hotel  was  erected.  We  are  of  the 
opinion  that,  under  these  circumstances,  It 
was  a  question  for  the  Jury  whether  or  not 
this  counter  was  a  part  of  the  realty.  The 
acts  of  the  defendant  were  such  as  to  make 
him  guilty  of  conversion  of  those  articles 
which  were  not  a  part  of  the  realty.  This 
disposes  of  all  the  questions  In  the  case.  As 
to  the  gas  fixtures,  the  verdict  was  contrary 
to  law,  and  the  order  granting  a  new  trial 
should  be  affirmed.     So  ordered. 


THOMPSON  V.  TRUESDAI^. 

(Supreme  Court  of  Minnesota.     May  16,  1805.) 

Action  AOAjsart  Cakribr— Ejection  fhoh  Traim 
— ConMUTATiON  Ticket — Ditachjibnt  or  Ck>u- 

POK8  BI  FaHSENOEK— WaJVEU  Of  CkJNUITIOMS. 

1.  On  a  commutation  ticlcet,  and  the  cou- 
pons thereof,  were  printed  provisions  to  the  ef- 
fect that  the  ticket  was  not  good  unless  the  con- 
pona  were  detached  by  the  conductor.  Hdd, 
oouceding  that  when  the  ticket  was  issued  these 
conditions  formed  a  part  of  the  contract,  it 
was  competent  for  the  parties  8ul>seqaently  to 
waive  them.  The  practice  of  receiving  as  fare 
the  coupons  detached,  and  without  presentation 
of  the  rest  of  the  ticket,  is  evidence  of  such 
waiver. 

2.  Conceding  that  the  carrier  hnd  a  right 
to  revoke  his  consent  to  snch  waiver  after  he 
had  ao  received  some  of  the  detached  coupons, 
it  was  his  duty  to  give  reasonable  notice  of  such 
intended  revocation. 

3.  If,  without  sudi  notice,  and  relying  on 
such  waiver,  the  liolder  of  the  ticket  detached  a 
coupon,  and  took  It  with  her  apon  the  train, 
without  taking  the  rest  of  the  ticket,  the  car- 
rier conid  not,  when  such  coupon  was  then  pre- 
sented for  fare,  revoke  his  consent  to  such 
waiver,  so  as  to  deprive  her  of  the  use  of  the 
coupoujor  compel  her  to  pay  extra  fare. 

4.  The  fact  that  a  general  custom  prevailed 
between  a  carrier  and  his  passenger  to  waive 
these  conditions  in  this  class  of  tickets  tends  to 
prove  that  the  conductors  on  the  train  had  au- 
thority so  to  waive  the  conditions. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  conn- 
tj;   Robert  Jamison,  Judge. 

Action  by  Josephine  O.  Thompson  against 
William  H.  Truesdale,  as  receiver  of  the 
Minneapolis  &  St  Louis  Railway  Company, 
for  ejection  from  a  train.  Verdict  for  plain- 
ticr,  and,  from  an  order  denying  his  motion 
for  a  new  trial,  defendant  appeals.   Affirmed. 

A.  B.  Clarke  and  W.  P.  Booth,  for  appel- 
lant A.  H.  Hall  and  F.  W.  Reed,  for  re- 
spondent 

CANTY,  J.  In  the  summer  of  1893  the 
plaintiff  resided  with  her  husband  and  fami- 
ly flt  Fairvlew,— a  station  on  the  line  of  the 
Minneapolis  &  St  Lonls  Railroad,  17  miles 
from  Minneapolis,  on  the  shore  of  Lake  Mln- 
netonka.  On  August  2d  of  that  year  she 
took  the  regular  passenger  train  on  said  rail- 
road  at  Minneapolis   to   ride   to   Fairvlew, 


and  tendered  to  the  conductor,  In  payment 
of  her  fare,  a  detached  coupon  of  a  commu- 
tation ticket,  which  be  refused  to  receive  for 
the  reason  that  it  was  detached,  and  de- 
manded that  she  pay  the  regular  fare,  which 
she  refused  to  do,  and  thereupon  he^  ejected 
her  from  the  train.  This  action  is 'brought 
by  her,  against  the  receiver  operating  the 
railroad,  to  recover  damages  for  trespass  in 
lielng  thus  ejected.  Plaintiff  recovered  a 
verdict  and  from  an  order  denying  his  mo- 
tion for  a  new  trial  the  defendant  appeals. 

Tiie  defendant  pleaded  as  a  defense  to 
the  action:  That  prior  to  said  day  he  issued 
and  placed  on  sale  a  commutatiim  ticket 
which  entitled  the  purchaser  and  holder 
thereof  to  10  rides  over  said  railroad  be- 
tween Minneapolis  and  Excelsior, — a  station 
one  mile  beyond  Fairvlew.  That  in  consid- 
eration of  the  compliance  by  the  purchaser 
and  holder  thereof  with  the  provisions  and 
conditions  therein  contained,  he  transported 
the  holder  thereof  for  the  reduced  fare  of  30 
cents  per  trip,  whereas  the  regular  fare  was 
54  cents  per  trip.  That  on  the  cover  of  said 
10-trip  ticket  among  other  conditions.  Is 
printed  the  condition:  "It  [the  10-trlp  ticket] 
must  be  presented  to  the  conductor  on  each 
trip  for  detachment;  otherwise  ordinary  fare 
will  be  charged."  And  on  each  coupon  is 
printed  the  words,  "This  coupon  is  good  for 
one  ride  betw'een  Minneapolis  and  Excelsior, 
In  either  direction,  but  must  be  detached  by 
the  conductor  only,  or  It  will  not  be  accepted 
for  passage."  That  plaintiff  tendered  as 
aforesaid  a  coupon  detached  from  one  of 
said  10-ride  tickets,  refused  to  produce  or 
exhibit  to  the  conductor  the  original  ticket 
from  which  the  coupon  had  been  detached, 
or  to  pay  her  fare,  and  was  for  these  rea- 
sons ejected  from  the  train.  In  her  reply 
the  plaintiff  admitted  that  the  ticket  from 
which  the  coupon  which  she  presented  was 
detached  was  in  the  form,  and  contained  the 
provisions  and  conditions,  alleged,  and  was 
sold  for  the  price  alleged;  but  she  avers  that 
for  a  long  time  prior  thereto  the  defendant 
waived  these  conditions  in  such  tickets,  by 
continuously,  and  as  a  regular  custom,  re- 
ceiving such  detached  coupons  from  her  and 
other  passengers  holding  such  tickets,  pre- 
senting such  coupons  without  producing  the 
book.  There  was  sufficient  evidence  re- 
ceived on  the  trial  to  establish  such  custom, 
both  as  to  plaintiff  and  other  passeu^'jis. 
But  it  is  contended  by  appelhint  that  the 
ticket  ftnd  each  coupon  thereof,  constitute 
an  express  contract  t>etween  tiie  parties, 
which  cannot  be  varied  or  contradicted  by 
proof  of  waiver,  and  that  the  conductors  on 
the  trains  have  no  power  to  waive  such  con- 
ditions, or  set  aside  the  express  provisions  of 
contract  made  by  their  superiors,  or  establish 
a  custom  to  that  effect  Conceding,  without 
deciding,  that  the  conditions  printed  on  this 
ticket  and  coupon  should  be  given  the  same 
force  and  effect  as  if  they  were  contained  in 
a  written  contract  signed  by  the  parties,  still 
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tt  was  competeDt  for  the  parties,  by  a  Bubse- 
quent  agreement,  to  waive  these  conditions. 
Evidence  of  a  practice  on  the  part  of  defend- 
ant to  waive  the  condttfons  of  the  particular 
ticket,  and  receive  the  detached  coupons 
thereof  .without  presentation  of  the  rest  of 
the  tiol^et,  was  competent  to  prove  his  con- 
sent, giv«i  subsequent  to  the  purchase  of  the 
ticlcet,  that  such  conditions  be  dispensed 
with.  And,  conceding  that  he  bad  a  right  to 
revolse  such  consent  after  he  had  so  received 
some  of  the  detached  coupons,  it  was  his 
duty  to  give  reasonable  notice  of  Iiis  intend- 
ed revocation.  If,  without  such  notice,  and 
relying  on  such  waiver,  the  plaintiff  detach- 
ed the  coupon  in  question,  and  took  it  with 
her  on  the  train,  leaving  the  rest  of  the  ticket 
at  home,  the  defendant  could  not,  when  such 
coupon  was  presented,  revoke  such  consent, 
60  as  to  deprive  her  of  the  use  of  the  coupon, 
or  compel  her  to  pay  extra  fare.  Whether  or 
not  the  placards  which,  it  is  claimed,  bad 
been  posted  In  the  cars,  gave  plaintiff  suffi- 
cient notice  of  such  Intended  revocation,  was 
a  question  for  the  Jury.  The  fact  that  a 
general  custom  existed  between  defendant 
and  his  passengers  on  these  lake  trains  to 
waive  and  disregard  these  conditions  In  this 
class  of  tickets  tended  to  prove  that  the  con- 
ductors on  the  trains  had  authority  to  waive 
such  conditions.  It  was  the  duty  of  the  de- 
fendant to  know  what  his  conductors  were 
openly  and  frequently  doing.  Railway  Co.  v. 
Kolb,  73  Ala.  404;  Raihxmd  Co.  v.  Wheeler, 
3fi  Kan.  186,  10  Pac.  461;  Railroad  Co.  t. 
Dickson,  143  lU.  368,  32  N.  E.  S80;  Lucas  v. 
Railway  Co.,  33  Wis.  54.  It  has  frequently 
been  held  that,  as  between  him  and  the  pas- 
sengers under  his  charge,  the  conductor  rep- 
resents the  company,  and  can  waive  condi- 
tions In  the  contract  for  transportation.  This 
disposes  of  the  case,  and  the  order  appealed 
from  is  affirmed. 


PEERLESS  MANUF'O  CO.  t,  GATES. 
(Supreme  Coort  of  Minnesota.     May  15,  1885.) 

EVIDBSCS— COUOMTSION   0»  WlISESS — ^DSTBITTION 

UMDBS  ReFUEVIN    PbOCBIDIXOS — MSilSUKB  Ot 

DaMAOEB — AUTHOBITT    OF   AOKST. 

1.  Beld,  there  was  sufficient  evidence  to  sus- 
tain a  T«dict  for  the  defendant. 

2.  Bdd,  it  WBS  error  to  admit  aa  evidence  the 
answera  to  certain  questions  calling  for  the 
mere  conclusion  of  the  witness. 

3.  But  held,  this  rule  does  not  apply  to  a  cer- 
tain question  asked  for  the  puipose  of  proving 
a  negative,  and  it  was  enor  to  exclude  the  an- 
swer to  the  question. 

4.  The  plaintiff,  by  replevin  proceedings, 
wrongfully  took  from  the  defendant  a  threshing 
machine,  and  retained  it  until  after  the  trial  of 
the  action.  It  does  not  appear  that  be  used  it, 
or  did  not  properly  store  or  care  for  it,  daring  the 
detention.  Held,  the  measure  of  dnmafres  for 
such  detention  is  the  fair  rental  value  of  the  ma- 
chine, less  the  damages  which  would  result  to  it 
from  the  extra  wear  and  tear  cauaed  by  the  use 
of  It  while  so  rented. 

6.  Possession  of  property  by  an  agent  is  not 
•vidence  that  the  agent  has  anthority  to  sell  the 
property. 
(Syllabus  b;  the  CourC) 


Appeal  from  district  coar(,  Clay  county: 
Frank  Ives,  Judge. 

Action  by  the  Peerless  Manufacturing  Com- 
pany against  Stevens  Gates.  Verdict  for  de- 
fendant, and  from  an  order  denying  a  new 
trial  plaintiff  appeals.    Reversed. 

Geo.  E.  Perley,  John  E.  Greene,  and  New- 
man, Spalding  &  Phelps,  for  appellant.  C.  A. 
Nye,  for  respondent 

CANTY,  J.  This  is  an  action  of  replevin, 
for  the  recovery  of  the  possession  of  a  thr&sU- 
Ing  machine.  Both  parties  claim  title  from 
the  same  vendor,— the  Geiser  Manufacturing 
Company.  Plaintiff  claims  that  it  purchased 
the  machine  from  the  Geiser  Company  July 
17,  1892,  and  defendant  claims  that  he  pur- 
chased it  from  the  Geiser  Company,  and  took 
possession  of  It,  prior  to  that  time,  to  wit,  in 
October,  1891.  On  the  trial,  defendant  had  a 
verdict,  and  from  an  order  denying  its  motioa 
for  a  new  trial  plaintiff  appeals. 

1.  There  Is  evidence  tending  to  prove  that 
defendant  got  the  machine  from  the  Geiser 
Company  for  the  purpose  of  putting  It  on 
trial,  and  introducing  this  class  of  macbines 
among  the  farmers.  However,  both  parties 
agree  that  defendant  first  took  the  machine 
on  trial  at  the  agreed  price  of  $480,  and  that 
after  trial  he  refused  to  acc^t  It  I>efend- 
ant  claims  that  after  this  he  purchased  the 
machine  from  the  Geiser  Company,  through 
one  Lyttie,  who  he  claims  was  its  agent, 
for  the  price  of  $240,  from  which  was  to  be 
deducted  a  discount  of  $50,  and  also  $30 
which  he  had  paid  for  freight  PlaintUT  de- 
nies this,  and  claims  that  there  is  no  ertdence 
that  Lyttie  had  any  authority  from  the  Geiser 
Company  to  sell  the  machine,  and  there- 
fore no  evidence  to  sustain  the  verdict  The 
evidence  of  bis  authority  Is  certainly  not  very 
satisfactory.  However,  plaintiff  Introduced 
evidence  tending  to  prove  that  one  Bell  was 
the  "traveling  ngent"  of  the  Geiser  Company, 
and  defendant  testified  that  in  the  presence 
of  Bell,  Lyttie  represented  to  plaintiff  that 
"he  was  the  agent  for  the  company,  and  had 
full  control  In  this  part  <rf  the  country."  We 
are  of  the  opinion  that  under  all  the  circum- 
stances of  the  case,  the  question  of  Lj'ttle's 
authority  was  for  the  Jury. 

Several  rulings  of  the  court  are  assigned  aa 
error. 

2.  The  son  of  defendant  was  a  witness  on 
his  behalf,  and  by  his  counsel  was  asked  the 
question:  "State  whether  your  father  agreed 
to  keep  the  machine,  and  did  keep  it  under 
this  agreement"  (the  alleged  agreement  with 
Lyttie).  Plaintiff  objected  to  the  question 
as  iooompetent  which  objection  waa  over- 
ruled, and  the  witness  answered,  "He  did." 
This  was  error.  The  question  called  for  the 
mere  conclusion  of  the  witness.  The  same 
may  be  said  of  the  raling  of  the  court  per- 
mitting defendant  to  testify  that  the  machine 
waa  in  Lyttle's  control  when  it  was  In  B^r- 
go,  in  Magill's  warehouse,  where  It  had  been 
stored  by  the  Geiser  Company.    It  did  not 

Digitized  by  VjOOQIC 


Minn^ 


LAKE  o.  MmNBSOTA  MASONIC  BELIEF  ASS'2^. 


261 


tppear  that  Lyttle  had  anr  actual  powesslon 
of  the  war^otjse,  or  aaythlng  In  It. 

3.  Defendnot  admitted  that  no  contract  at 
memonuida  tn  -nrrlting  was  erer  inad«  relating 
to  hla  prnxhase  of  the  machine  from  Liyttle. 
One  Mwsanthal,  the  secretary  of  the  Uelser 
(.'onipaBy,  was  a  witness  on  behalf  of  plain- 
tiff, and  by  Its  attorney  was  asked  the  Ques- 
tion: "State  whether  or  not  any  person  or 
I<ersons  acting  for  you,  as  yonr  agent  or  other- 
wise, had  the  right  or  authority  to  make  the 
sale  of  a  thresher,  or  any  piece  of  machinery, 
to  S.  Gates,  without  first  having  aubmitted  a 
printed  order  for  the  same."  It  was  error  to 
exclude  the  answer.  While  the  question 
called  for  the  contusion  ot  the  witness,  it 
was  for  the  potpose  of  proTing  a  nexative, 
and  there  Is  often  no  otlier  way  of  proving  a 
ui't^tive. 

4,  At  tbe  time  of  the  commencement  of  the 
action,  by  means  of  the  provisional  remedy, 
tlie  plaintiff,  throa«;h  tlie  sheriff,  took  the  ma- 
chine from  defendant,  and  liaa  ever  since 
kept  poaaesslon  of  the  same.  I>efendant 
claims  damages  for  such  detention,  and  was 
permitted,  against  plaintiff's  objection,  to 
prove  that  the  fair  rental  value  of  the  ma- 
chine for  the  threshing  season  of  1892  was 
from  iSOO  to  ^SoO;  and  tbe  court  charged  tlte 
jury,  in  substance,  that  the  measure  of  dam- 
ages for  such  detention  Is  ttte  fair  rental  value 
of  tbe  property  during  tbe  time  it  ia  so  de- 
tained, ^liile  this  la  tl>e  correct  rule  of 
damages  In  many  cases,  it  Is  not  in  the  case 
of  the  detention  of  an  artide  which  wean 
out  as  Bipidly  by  use  as  does  a  threshing 
maeUne.  It  does  not  appear  that  the  plain- 
tiff used  the  machine  while  it  so  detained  it. 
If  it  did  so  appear,  the  rule  laid  down  would 
be  correct  But,  for  alt  tltat  appears,  the 
iiiat4ilne  may  have  been  carefully  housed  and 
Ktored  during  all  of  this  time,  and  subject  to 
00  wear  or  tear,  except  such  deterioration  as 
would  result  from  keeping  it  over,  properly 
stored.  It  seems  to  us  that,  under  the  facts 
of  this  caae.  tbe  correct  rule  Is,  what  is  tbe 
fair  rental  value  of  the  machine,  less  the 
damage  which  would  result  to  it  from  the  ex- 
tra wear  and  tear  caused  by  Its  useV 

3.  Several  parts  of  the  charge  are  excepted 
tn.  The  coort  charged  tbe  jury  as  follows: 
"Tbe  court  charges  you  that  tbe  possession 
of  tbe  property  by  a  man  Is  presumptive  evi- 
dence of  ownersfaip,— presumptive  evidence  of 
tbe  right  to  sell  It;  and  there  is  only  one  place 
vbere  such  a  thbig  can  be  questioned,  and 
tbat  i«  where  the  property  has  been  stolen, 
and  tliere  is  no  such  claim  here.  Consequent- 
ly, itie  property  being  in  possession  of  Lyttle, 
lie  bad  a  right  to  sell  or  dispose  of  it"  "Plain- 
tiff asks  for  certain  instructions:  •  •  • 
ii«!«md.  Tbat  it  is  tbe  duty  of  the  party  who 
deals  with  one  not  a  general  agent  to  inquire 
into  tbe  nature  and  extent  of  his  agency,  and 
to  deal  with  the  agent  accordingly.'  This  tbe 
court  gives  to  you,  with  this  modification: 
tliat  where  the  party  represents  himself  to  be 
an  agent,  and  has  tbe  property  sought  to  be 


disposed  of  in  his  possession,  tbat  the  role  Is 
entirety  altered.  Third.  That  no  man  has  a 
right.  In  dealing  with  an  agent,  to  rely  upon 
his  own  statements  as  to  his  authority.'  Tbe 
court  gives  you  that,  with  the  same  modifica- 
tions Just  stated.  Fourth.  'You  are  instructed 
that  the  defendant  has  no  right  to  rely  upon 
the  declarations  of  Lyttle  as  to  his  agency.' 
This  the  coni^  gives  you,  with  the  same  modi- 
flcation:  that,  if  he  had  made  this  statement 
nttout  any  other  property  than  that  which 
he  bad  in  his  possession,  it  would  iiave  been 
good  law;  but,  with  tbe  property  in  his  liand 
and  possession,  the  rule  is  otherwise.  Fifth. 
'You  are  instructed  tliat  If  the  agent  of  the 
Geiser  Company,  Lyttle,  was  only  a  special 
agent,  and  in  dealing  with  bim  it  was  incum- 
bent upon  Gates  to  Inquire  into  Lyttle's  au- 
thority, and  not  rely  upon  his  own  declara- 
tions and  acts.'  This  the  court  gives  you, 
with  tlie  modifications  stated  before."  From 
this  it  will  be  seen  that  tbe  trial  court  held, 
as  a  question  of  law,  that  Lyttle  was  in  pos- 
session of  the  machine  when  he  sold  it  to  de- 
fendant, while  there  is  hardly  a  shadow  of 
evidence  in  the  case  tending  to  show  that  he 
ever  was  even  in  apparent  possession  of  the 
machine.  But,  even  if  he  was  in  possession 
of  it,  his  possession  was  the  possession  of  his 
principal.  None  of  the  indicia  of  ownership 
was  given  to  him.  He  did  not  pretend  to  l>e 
tbe  owner  of  tbe  property,  and  bis  apparent 
possession  of  it  w.is  not  evidence  of  bis  au- 
thority to  sell  It  Even  if  Lyttle,  having  such 
possession,  bad  represented  himself  to  be  tlie 
owner  of  the  property,  and  bad  sold  it  as  such 
owner,  the  purchaser  would  have  no  title, 
even  though  there  was  apparently  nothing  to 
put  him  on  bis  guard.  Greene  v.  Dockendorf, 
13  Minn.  70  (Gil.  66). 

This  disposes  of  all  the  questions  raised 
having  any  merit  The  order  appealed  from  is 
reversed,  and  a  new  trial  granted. 

BUCK,  J.,  absent,  took  no  part 


LAKE  V,  MINNESOTA  MASONIC  RELIEF 

ASS'N. 
(Supreme  Court  of  Minnesota.    May  10,  1885.) 

Mutual  Bejtefit  Issubancb — Dsatb  of  Member 
— Amou.-jt  or  Paymbmt — Assessment  op  Mem- 
BiUB—PLBADit.-o— Waiver  or  Defects. 
1.  The  defendant's  articles  of  association 
provided  that  the  funds  to  pay  the  lieneficiary 
of  a  deceased  member  sbould  be  raised  by  the 
voluntary  contribntions  to  the  same  by  tlie  mem- 
bers of  the  society  of  such  dues  as  the  by-laws 
provided;  "said  sum  in  no  case  to  exceed  the 
total  sum  of  such  dues  remaining  (received)  in 
the  treasury  of  said  society."  ITie  by-laws 
(made  a  part  of  the  certificate  of  membership) 
expressly  provided  tbat  the  amount  to  be  paid 
should  be  one  dollar  for  each  member,  not  ex- 
ceeding the  limit  of  the  benefit.  Held,  that  the 
effect  pt  the  articles  of  association  was  to  con- 
tingently reduce  tbe  sum  to  be  paid  to  the 
amount  realized  from  an  assessment  on  the 
members  to  the  full  amoust  authorized  by  the 
by-laws,  but  that,  prima  facie,  the  amount 
which  tbe  planitiff  waa  entitled  to  recover  was 
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a  sum  equal  to  one  dollar  for  each  member,  and 
the  burden  was  on  the  defendant  to  prove  the 
fiicts,  if  any,  which  would  r«Ince  the  uum  be- 
luw  that  amount,  to  wit,  that  it  had  made  an 
assessment  on  its  members  to  the  full  extent 
authorized  by  its  by-laws,  and  that  the  amount 
realized  therefrom  wiis  less  than  one  dollar  for 
each  meiQber. 

2.  Uelii,  also,  that  the  defendant  failed  to 
prove  suth  facta. 

3.  Also,  that  by  the  issues  tendered  by  its 
answer,  and  by  the  manner  in  which  the  action 
was  tried,  the  defendant  had  waived  any  ob- 
jection to  the  form  of  plaintiff's  complaint. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  coun- 
ty;  Brill,  Judge. 

Action  by  Eliza  M.  I^ke  against  the  Min- 
nesota Masonic  Relief  Association  to  recov- 
er insurance  money.  Judgment  for  plaintiff, 
and  defendant  appeals.     Afttrmed. 

William  Pitt  Mun-ay  and  Alva  Hunt,  for 
appelhint  0.  D.  &  Thos.  D.  O'Brien,  for  re- 
spondent 

MITCHELL,  J.  This  action  was  brought 
upon  a  certificate  of  membership  Issued  by 
defendant  to  plalntilf's  husband,  James  H. 
I>ake,  since  deceased.  The  complaint  al- 
leged that  by  the  terms  of  this  certificate 
the  defendant  promised  to  pay  to  her,  as 
beneficiary,  within  90  days  after  proof  of  the 
death  of  James  H.  Lake,  a  sum  equal  to  $1 
for  each  member  of  the  association  at  the 
date  of  bis  death,  not  exceeding  $2,000,  and 
that  the  membership  at  that  date  was  1,624. 
The  defendant,  by  its  answer,  alleged.  In 
substance,  that  It  only  agreed  to  make  an 
assessment  on  its  members.  In  accordance 
with  its  by-laws,  to  pay  the  death  loss,  and 
to  pay  plaintiff  the  amount  realized  there- 
from, not  exceeding  $2,000;  that  It  had 
made  such  assessment;  that  the  amount 
realized  therefrom  was  only  $080.90,  which 
it  offered  to  pay. 

It  appears  that  the  defendant  Is  a  corpora- 
tion organized  under  the  laws  of  this  state 
In  18T3.  Its  purpose,  as  expresfied  in  its  ar- 
ticles of  association,  is  "to  provide  for  the 
payment  to  the  widow,  children,  or  mother 
(or  to  such  other  person  as  may  have  been 
duly  designated  to  receive  the  same)  of  any 
member  of  such  society  as  may  from  time 
to  time  decease,  of  such  sum  as  the  by-laws 
of  such  society  from  time  to  time  prescribe; 
the  said  sum  to  be  raised  by  the  volnntai^ 
contribution  to  the  same  by  the  members  of 
said  society-  of  such  dues  as  such  by-laws 
may  from  time  to  time  prescribe,  •  •  • 
and  said  sum  so  to  be  paid  In  no  case  to  ex- 
ceed the  total  sum  of  such  dues  remaining 
In  the  treasury  of  said  society."  The  only 
portions  of  the  by-laws  which  are  here  ma- 
terial are  sections  3  to  6,  indnslve,  of  article 
10.  Section  3  provides  that  at  the  O^ath  of 
a  member  each  surviving  member  shall  be 
assessed  (payable  bimonthly)  at  certain  spec- 
ified rates,  ranging,  according  to  the  age  of 
the  member  when  he  Joined  the  association, 
from  70  cents  to  $1.50  per  each  $1,000  of  In- 


surance carried  by  the  member.  Section  4 
provides  that  80  per  cent  of  all  moneys  re- 
ceived in  payment  of  assessments  shall  be 
designated  as  "mortuary  funds";  that  all 
other  moneys  received  by  the  association 
shall  be  credited  to  the  "contingent  fund." 
and  may  be  used  (1)  to  defray  expenses;  (2) 
to  pay  benefits  before  assessments  therefor 
are  actually  collected,  provided  that  any 
money  so  paid  out  shall  be  replaced  by  the 
assessments  made  for  such  benefits;  (3)  to 
pay  benefits  without  an  assessment  whenever 
the  directors  are  of  the  opinion  that  it  can 
be  done  consistently  with  the  Interests  of 
the  association;  (4)  to  be^  invested  in  securi- 
ties, if  deemed  expedient  by  the  directors. 
Section  5  provides  for  the  creation  of  a  "re- 
serve fund,"  not  exceeding  $25,0(X>.  by  ap- 
propriating to  tiiat  purpose  the  excess  of  the 
contingent  fund  over  $2,000.  This  reserve 
fund  may  be  deposited  or  invested,  the  in- 
terest to  be  placed  to  the  credit  of  the  con- 
tingent fund,  but  the  principal  never  to  be 
drawn  upon  except  In  payment  of  extraor- 
dinary death  losses,  when  deemed  by  the 
directors  for  the  t>eBt  interest  of  the  asso- 
ciation to  do  so.  Section  6,  which  Is  the  only 
part  of  the  by-laws  providing  for  the  amount 
to  be  paid  the  beneficiary  on  the  death  of  a 
member,  expressly  provides  that  the  amount 
to  be  paid  shall  be  "one  dollar  for  each  mem- 
ber," not  exceeding  the  limit  of  the  benefit 
which  in  the  present  case  was  $2,000.  Up- 
on the  back  of  Lake's  certificate  was  in- 
dorsed the  following  extract  from  the  by- 
laws: "At  the  death  of  a  member,  his 
widow  or  designated  heirs  shall  receive  a 
sum  equal  to  one  dollar  for  each  member: 
said  sum,  however,  not  to  exceed  two  thou- 
sand dollars,  which  amount  shall  be  paiJ 
within  sixty  days  from  the  time  at  which 
satisfactory  evidence  of  death  shall  have 
been  received."  It  was  admitted  that  the 
number  of  members  of  the  association  at 
the  date  of  Lake's  death  was  1,624.  The  de- 
fendant introduced  evidence  from  which  it 
appeared  that  after  notice  of  Lake's  death 
It  nuide  a  bimonthly  assessment  foi'  this  and 
nine  other  death  losses;  that,  1,553  members 
paid  the  assessment;  that  the  total  amount 
realized  therefrom  was  $7,943.80,  of  which 
only  $756.55,  including  the  20  per  cent  (re- 
duced to  10  per  cent  by  the  directors)  ap- 
plicable to  the  contingent  fund,  was  on  ac- 
count of  the  death  of  Lake.  It  is  also  fairly 
inferable  from  the  evidence  that  the  defend- 
ant has  no  reserve  fund;  and  it  does  not 
appear  that  it  has  any  contingent  fund,  un- 
less it  be  the  20  (or  10)  per  cent  of  the 
amount  realized  from  the  assessments  on 
account  of  these  10  deaths.  On  this  evi- 
dence the  court  ordered  Judgment  against 
the  defendant  for  $1,624. 

It  is  clear  to  ns  thai,  whatever  more  its 
name  may  imply,  the  defendant  is  merely  a 
mutual  life  insurance  company  proceeding 
on  the  assessment  plan,  and  hence  Its  con- 
tracts are  to  be  construed  according  to  the 
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«ame  roles  as  tbose  of  any  other  mntual  life 
iusurauce  company.  Conceding,  as  we  must, 
that  the  articles  of  association  are  the  su- 
preme law  of  every  contract  between  the 
association  and  Its  members,  and  that  their 
provisions,  as  well  as  those  of  the  by-laws, 
not  inconsistent  with  the  articles,  enter  Into 
and  form  a  part  of  every  such  contract,  and 
giving  them  their  full  effect,  we  are  clearly 
of  the  opinion  that  the  contract  of  the  de- 
fendant was  not  merely  to  make  an  assess- 
ment on  its  members  for  pflaintiff's  benefit, 
nor  to  pay  out  of  a  special  fund,  but  to  pay 
her  the  sum  stipulated,  not  exceeding  the 
amount  realized  from  an  assessment  for  the 
deutb  loss  made  pursuant  to  the  by-laws. 
The  word  "remaining,"  used  In  the  articles 
of  association,  must  be  construed  as  mean- 
ing "received"  or  "riealized."  There  was  an 
imi>lled,  if  not  an  express,  obligation  upon 
the  defendant,  upon  proof  of  the  death  of 
L.ake,  to  moke  an  assessment,  to  the  full 
extent  authorized  by  the  by-laws,  to  raise 
funds  to  pay  the  benefit  If  it  bad  appeared 
that  defendant  had  done  this,  then  plaintiff's 
recovery  would  have  been  limited  to  the 
amount  realized  from  such  assessment  But 
the  burden  of  proving  this  was  on  the  de- 
fendant. All  the  authorities,  so  far  as  we 
are  aware,  are  agreed  that  in  the  case  of  a 
contract  like  this.  If  the  company  refuses  or 
neglects  to  make  the  proper  assessment,  the 
beneficiary  may  maintain  an  action  at  law 
on  the  contract,  and  that  the  company  can- 
not defeat  a  recovery  by  showing  that  It 
has  not  made  an  assessment  To  permit  it 
to  do  so  would  be  to  allow  it  to  take  ad- 
vantage of  its  own  wrong.  There  is,  how- 
«ver,  some  difference  of  opinion  as  to  the 
proper  form  of  pleading  in  such  cases. 
Some  cases  hold  that  an  action  in  the  na- 
ture of  assumpsit  will  lie,  declaring  on  the 
contract  as  one  to  pay  the  Umlt  of  the  in- 
surance, leaving  it  to  the  company  to  plead, 
as  well  as  prove,  any  facts  which  would  re- 
duce the  recovery  below  that  amount,  while 
others  bold  that  the  action  should  be  in  the 
nature  of  one  for  damages  for  breach  of  the 
contract  in  failing  to  make  an  assessment. 
See  Association  v.  Houghton,  103  Ind.  28C,  2 
N.  E.  763;  Lueders'  Ex'r  v.  Insurance  Co.. 
12  Fed.  465;  Freeman  v.  Society,  42  Hun, 
252.  Also,  Curtis  v.  Benefit  Life  Co.,  48 
Conn.  98;  Earusbaw  v.  Society,  68  Md.  465, 
12  Atl.  884.  In  view  of  the  Issues  tendered 
by  the  answer,  and  the  way  in  which  the  ac- 
tion was  tried,  any  question  of  pleading  was 
waived  in  this  case,  and  hence  it  Is  unnec- 
essary to  consider  which  Is  the  proper  form; 
for  even  under  the  latter  the  proper  rule  of 
evidence,  and  the  one  sustained  by  the  great 
weight  of  authority,  is  that  the  limit  of  the 
Insurance  is  prima  facie  the  measure  of  the 
plaintiff's  damages,  and  the  burden  Is  on  the 
defendant  to  prove  any  facts  that  would  re- 
duce them  below  that  amount  The  fact  that 
all  these  matters  are  peculiarly  within  the 
knowledge  of  the  company,  and  presumably 


are  not  within  the  knowledge  of  the  benefi- 
ciary, is  sufllcient  reason  for  adopting  this  rule 
as  to  the  burden  of  proof.  In  this  case  the 
defendant  failed  to  prove  tliat  It  had  made  an 
assessment  as  provided  by  the  by-laws.  It 
does  not  appear  at  what  rate  It  assessed  its 
members.  The  assessment  must  have  been 
purely  arbitrary,  and  at  a  less  rate  than  au- 
thorized by  the  by-laws,  because.  If  every 
member  carried  only  $1,000  insurance,  and 
paid  only  the  lowest  rate,  of  70  cents,  the 
amount  realized  on  the  assessment  for  the 
10  deaths  would  have  been  $10,871,  Instead 
of  $7,943.80.  Therefore  the  defendant  failed 
to  prove  any  facts  to  reduce  plaintiff's  re- 
covery below  $1,624. 

We  have  not  considered  whether  the  de- 
fendant sufficiently  excused  its  omission  to 
Introduce  In  evidence  the  amendment  to  sec- 
tion 8,  art  10,  of  the  by-laws,  because,  if 
introduced,  it  would  not  have  aided  the  de- 
fendant   Order  affirmed. 


LAKE  V.  MINNESOTA  MASONIC  RELIEF 

ASS'N  (GEEMANIA  BANK  OF  ST. 

PAUL,  Garnishee). 

(Supreme  Court  of  Minnesota.    May  10,  1885.) 

BbNBVOLSNT  ASSOClilTIONB— LIABIUTT  TO  BXBOC- 
TIOS. 

1.  It  is  only  the  benefidary  or  mortuary 
funds  of  the  defendant  association  which  are 
exempt  from  execution  under  Oen.  St  1894,  H 
32»5.  3312. 

2.  The  contingent  fund,  which  may  be  used 
in  payment  of  the  expenses  of  the  association, 
is  hable  to  be  taken  for  Its  debts. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  county; 
Hascal  R.  Brill,  Judge. 

Action  by  Eliza  M.  Lake  against  the  Minne- 
sota Masonic  Relief  Association,  for  payment 
of  insurance  money,  and  Grermanla  Bank  of 
St  Paul,  garnishee.  Judgment  for  plaintiff. 
Defendant  appeals.    Afitoned. 

William  P.  Murray  and  Alva  Hunt  for  ap- 
pellant C.  D.  &  T.  D.  O'Brien,  for  respond- 
ent   O.  B.  Holman,  for  garnishee. 

MITCHELL,  J.  This  appeal  was  taken  by 
the  defendant  from  a  Judgment  for  $1,764 
against  the  garnishee.  The  provisions  of  the 
defendant's  articles  of  association  and  by-laws 
will  sufficiently  appear  by  reference  to  the 
opinion  on  the  main  action.  63  N.  W.  261. 
The  money  (over  $8,000)  in  the  hands  of  the 
garnishee  is  part  of  the  proceeds  of  two  bi- 
monthly assessments  on  members  on  account 
of  certain  death  losses.  The  contention  of  the 
defendant  Is  that  the  money  Is  exempt  under 
Laws  1877,  c.  128,  }  2,  and  Laws  1885,  c.  184, 
S  17  (Gen.  St.  1894,  «{  3203,  3312).  The  stat- 
ute does  not  exempt  all  the  funds  of  associa- 
tion of  this  class,  but  only  what  may  be  term- 
ed "beneficiary  funds,"  provided  and  held  to 
be  paid  to  the  families  or  other  beneficiaries  of 
deceased  members.     Such  moneys  constitute  a 
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trnst  ftmd  voluntarily  contributed  by  winrlT- 
Ing  members  for  the  benefit  of  tbe  bene- 
flclarles  named  In  the  certificates  of  member- 
ship, and  cannot  be  appropriated  to  any  other 
pur|K>se.  But  the  general  funds  of  the  asso- 
ciation, which  are  not  thus  held  in  trust  for 
the  benefit  of  these  b^ieficlarles,  are  liable  for 
Its  debts.  Under  defendant's  by-laws  80  per 
cent,  of  all  money  received  on  assessments  be- 
lon(»  to  what  is  called  the  "mortuarj'  fund," 
which  cannot  be  used  for  any  other  purpose, 
except  to  pay  the  death  losses  on  account  of 
which  the  partlciilar  assessment  was  made. 
This  mortuary  or  beneficiary  fund  is  undoubt- 
edly exempt,  under  the  statute.  But  under 
tbe  by-laws  the  remaining  20  per  cent  of  the 
money  received  on  assessments  belongs  to  the 
contingent  fund,  which  may  be  used  for  tbe 
general  purposes  of  the  association,  the  first 
of  which  Is  the  payment  of  Its  current  ex- 
penses. This  fund  is  not  exempt  It  appears 
that  In  the  present  instance  the  defendant  as- 
sociation bad  not  separated  the  mortuary  from 
the  contingent  fund,  but  bad  deposited  in  the 
garnishee  bank,  in  gross,  tbe  entire  amount 
received  from  these  assessments.  Twenty  per 
cent  of  the  amount  apparently  received  on 
these  assessments  (which  would  belong  to  the 
contingent  fund),  together  with  the  $080.90 
which  defendant  concedes  belongs  to  plaintiff, 
would  more  than  satisfy  the  Judgment  of  f  1,- 
764  against  the  garnishee,  without  at  all  en- 
croaching vtpon  the  mortuary  or  beneficiary 
funds.    Judgment  affirmed. 


FIRST  NAT.  BANK  OP  FERGUS  FALLS 

V.  SECURITT  BANK  OF  MINNESOTA. 

(Supreme  Court  of  Minnesota.     May  6,  1895.) 

CovjtVAism  Rdnuiho  with  Land  —  Partt-Wau. 

AOREEMKNT— PeKSONAL  JuDOMBXT. 

1.  The  plaintiff  and  B.,  owners  of  adjoinInK 
lots,  executed  a  party-wall  agreement,  duly  re- 
corded, whereby  plaintilf  was  granted  the  right 
to  and  did  erect  one-half  of  the  wall  of  its  build- 
inp  on  B.'s  lot,  who  covenanted,  for  herself  and 
assigns,  to  pay  plaintiff  or  its  assigns  one-half  of 
the  cost  of  the  wall  whenever  she  or  they  used 
it  in  erecting  a  building  on  her  lot  but  the  owner- 
dilp  of  the  whole  wall  was  to  be  In  the  plaintiff 
until  such  payment  was  made.  Upon  making  the 
payment  the  wall  was  to  become  a  party  wall. 
H.,  a  subsequent  ourchaser  of  B.'s  lot,  erected  a 
building  thereon,  and  used  the  wall  as  a  part  of 
his  building,  bat  never  paid  for  it  Defendant 
is  now  the  owner  and  in  possession  of  B.'s  lot  and 
building  thereon,  by  virtue  of  the  foreclosure  of 
certain  mortgages  thereon,  executed  since  the  par- 
ty-wall agreement  was  recorded.  HeW,  that  suoh 
agreement  created  an  equitable  charge  and  lien 
on  B.'s  lot  to  secure  the  payment  of  one-half  of 
tbe  cost  of  the  party  wall,  and,  being  recorded, 
affects  with  notice  all  subsequent  pnrchasces  and 
mortgagees,  and  they  take  the  lot  subject  to  the 
equines,  diargea,  easements,  and  servitudes  creat- 
ea  thereon  or  tnercin  by  the  agreement.  Held, 
further,  that  the  plaintiff  is  entitled  to  enforce  its 
lien  on  B.'s  lot,  now  owned  by  the  defendant, 
but  it  is  not  entitled  to  a  personal  judgment 
against  the  defendant  for  the  amount  thereof. 

2.  Evidence  considered,  and  hetd  to  justify 
the  findings  of  fact  by  the  trial  court 

(Syllabus  by  the  Court.) 


Appeal  tnra  district  court.  Otter  Tail  coun- 
ty;   L.  li.  Baxter,  Judge. 

Action  by  the  First  National  Bank  of  Fer^ 
gus  Falls  against  tbe  Security  Bank  of  Min- 
nesota for  breach  of  covenant,  and  otber  re- 
lief. From  a  judgment  for  plaintiff,  defoid- 
ant  appeals.     Modified. 

Cobb  &  Wheelwright,  for  appellant  Wil- 
liams &  Cowing,  for  respondent 

START,  C.  J.  On  the  8th  day  of  July,  1884. 
the  plaintiff  and  Elsie  Mathles  were  owners  of 
adjoining  lots,  situated  In  tbe  dty  of  Fergus 
Falls,— the  former  owning  lot  9,  and  tbe  latter 
lot  10,  in  block  13  of  the  original  plat  of  the 
city,— and  on  that  day  they  mutually  executed 
a  party- wall  agreement  relating  to  theic  lots, 
respectively,  which  was  duly  recorded  In  the 
office  of  the  register  of  deeds  of  the  i)roper 
county  on  July  11, 188*.  This  agreement,  aft- 
er the  recital  of  the  ownership  of  tbe  adjoining 
lots  by  tbe  parties,  and  that  the  first  party 
(the  plaintiff)  was  about  to  erect  on  Its  lot 
a  brick  building,  provided  that  the  first  party 
might  build  one-half  of  tbe  brick  and  atone  wall 
of  Its  building  on  the  lot  of  the  second  party 
(Mathles),  such  wall  to  be  used  as  a  party 
wall,  upon  the  terms,  conditions,  and  consid- 
erations named  therein,  and,  further,  tbe  sec- 
ond party,  for  herself,  her  executors  and  as- 
signs, covenanted  with  tbe  first  party.  Its  suc- 
cessors or  assigns,  to  pay  to  It  or  them  at  tbe 
time,  and  whenever,  the  conatructlon  of  a 
building  shall  be  commenced  on  lot  10,  one- 
half  of  the  cost  of  so.  much  of  the  party  wall 
as  shall  be  used.  In  length,  In  the  constructinn 
of  such  building.  The  rest  of  the  here  ma- 
terial provlslous  of  the  agreement  are  as  fol- 
lows: "And  It  Is  understood  and  agreed  that 
the  party  of  the  first  part  hereby  covenants 
that  upon  the  payment  by  the  party  of  the  sec- 
ond part  for  that  portion  or  any  portion  of  said 
partition  wall  hereinbefore  described,  accord- 
ing to  the  terms  hereinbefore  specified,  said 
party  of  the  second  part  shall  become  the  own- 
er In  fee  of  an  undivided  one-half  of  such  por- 
tion of  said  partition  wail  as  she  shall  be  en- 
titled to  use  in  the  manner  and  for  the  pur- 
poses hereinbefore  siieclfled;  it  being  nnder- 
stood  that  such  part  and  portion  of  said  parti- 
tion wall  so  used  in  construction  of  such  build- 
ing on  said  lot  ten  (10)  as  rests  upon  said  lot 
ten  (10)  shall  thereby  become  the  property  of 
the  said  party  of  the  second  part  ber  heirs 
or  assigns.  It  Is  mutually  agreed  by  and  be- 
tween the  parties  hereto  that  this  agreement 
shall  be  perpetual,  and  at  all  times  be  con- 
strued as  a  covenant  running  with  the  tand 
of  the  said  party  of  tlie  second  part,  l>elng  said 
lot  ten  aO)  of  said  block  thirteen  (13),  but  that 
no  part  of  the  fee  of  that  part  of  lot  ten  (lOt 
upon  which  the  said  party  wall  above  de- 
scribed Is  to  stand  In  part  shall  pass  or  be 
vested  In  the  said  party  of  the  first  part.  Its 
successors  or  assigns,  by  virtue  of  these  pres- 
ents." After  this  agreement  was  made  and 
recorded,  and  In  the  year  1884,  the  plaintiff 
erected  Its  brick  building,  and  placed  one-balf 
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of  Its  party  wan  on  M  10.  pnmiftiit  to  the 
agreement.  On  May  3,  1887,  tbe  original 
covenantor,  Matliies,  conveyed  by  warranty 
deed  lot  10,  and  ber  grantees  on  November 
8.  1887,  OMrtgaged  the  lot  to  M.  J.  Clark  to 
secure  the  payment  of  $2,500;  and  thereafto:, 
aiKl  on  September  10,  1888,  they  conveyed  it 
by  warranty  deed  to  Willis  J.  Holmes,  who 
on  the  Slat  day  of  August,  1688,  mortgaged 
it  to  T.  E.  Penny  to  secure  tbe  payment  of 
$B.500;  and,  during  the  rammer  of  1889, 
Holmes  erected  a  brick  building  on  tbe  lot, 
and  In  so  doing  used  85  feet  In  length  of  tbe 
party  wall  as  the  wall  of  his  building  on  tbe 
side  next  to  the  plaintiff's  lot  On  January 
»1,  1803,  tbe  defendant,  by  virtue  of  the  two 
mortgages  oo  lot  10,  and  a  foreclosure  there- 
of, became  the  owner  of  lot  10  and  the  build- 
ing thereon  erected  by  Holmes,  and  has  ever 
since  been  in  the  possession,  use,  and  enjoy- 
ment thereof.  The  plaintiff  has  never  been 
IHiid  any  part  of  the  cost  of  the  party  wall, 
although  it  demanded  such  payment  from 
Holmes  and  from  the  defendant  after  it  be- 
came the  owner  of  the  building  ajad  lot,  which 
was  refused.  Thereupon  the  plaiutlff  brought 
this  action.  The  prayer  of  the  plaintiff's  com- 
plaint was  for  equitable  relief,  that  the 
amount  it  was  entitled  to  recover  be  asco'- 
tained  by  tbe  conrt,  and  tlrnt  it  have  Judg- 
ment therefor  against  the  defendant,  and  that 
the  same  be  adjudged  a  lien  upon  lot  10.  Tbe 
trial  court  found  substantially  the  foregoing 
facta,  and  that  one-half  of  the  cost  of  so  much 
of  the  party  wall  as  was  used  In  the  erection 
of  tbe  defendant's  building  was  the  simi  of 
$831.82,  and,  as  a  conclusion  of  law,  that  the 
plaintiff  was  entitled  to  the  r^ef  demanded 
in  Its  complaint;  but  a  personal  Judgment  only 
against  the  defendant  for  tbe  amount  was  en- 
tered, from  which  it  appealed. 

1.  Practically,  the  only  question  In  this  case 
is.  does  the  party-wall  agreement  create  an 
equitable  charge  or  lien  on  the  defendant's  lot 
to  secure  the  payment  of  one-half  of  the  cost 
of  the  party  wall?  If  It  does,  the  defendant's 
title  is  subject  to  such  charge,  for  the  contract 
is  a  conveyance,  within  the  recording  acts  of 
tbe  state.  It  relates  to  the  defendant's  lot, 
and,  having  been  recorded,  It  is  notice  to  all 
snbeequent  pnrchasers  and  mortgagees  acquir- 
ing any  title  to  or  Hen  thereon,  and  all  persons 
claiming  under  them.  Therefore  It  is  Imma- 
terial whether  tbe  defendant  had  any  other 
notice  of  the  rights  of  the  plaintiff,  except 
tliat  afforded  by  the  record,  and  the  existence 
of  tbe  party  wall  upon  its  lot,  as  a  part  of 
tlie  building  thereon.  In  reading  this  party- 
wall  agreement,  for  the  purpose  of  ascertain- 
ing its  meaning,  it  is  Important  to  note  that  by 
its  express  terms  the  plaintiff  acquires  the 
right  to  place  one-half  of  the  wall  upon  what 
is  now  the  defendant's  lot,  and  that  It  is  to 
bv  used  as  a  party  wall  only  npon  the  condi- 
tion and  terms  that  the  plaintiff  or  Its  as- 
signs are  paid  one-half  of  the  cost  of  the  wall, 
which  tbe  covenantor  agrees,  for  herself  and 
ber  aasigns,  to  pay  whenever  she  or  they  shall 


commence  the  erection  of  a  building  on  lot 
10;  tluit  it  is  only  by  paying  for  the  wall  that 
sho  or  they  can  acquire  any  title  to  it, — that 
is,  the  plaintiff  remains  the  owner  of  tbe  wall, 
until  it  la  paid  for,  with  the  right  to  maintain 
it  on  the  covenantor's  lot,  for  Its  exclusive  use, 
until  the  right  to  use  it  as  a  party  wall  Is 
acquired  by  her  or  them  by  such  payment; 
and,  further,  that  the  agreement  shall  be  per- 
petual, and  be  construed  as  a  covenant  run- 
ning with  the  land.  While  the  declaration  of 
tbe  parties  that  the  agreements  shall  run  with 
tbe  land  is  not  controlling  on  tbe  question 
trhether  or  not  they  do,  yet,  when  all  the  pro- 
flaions  of  this  covenant  are  read  together, 
it  is  clear  that  those  we  have  specially  re- 
ferred to  do  run  with  the  land,  for  a  cove- 
nant runs  with  the  land  when  either  the  lia- 
bility to  perform  it  (1.  e.  Its  burdens),  or  the 
right  to  take  advantage  of  it  (I.  e.  its  benefits), 
passes  to  the  assignee  of  the  land.  Shaber  v. 
Water  Co..  30  Minn.  179,  14  N.  W.  874; 
Mackey  v.  Harmon,  34  Minn.  16,  24  N.  W.  702. 
The  manifest  purpose  of  these  special  provi- 
sions is  to  secure  the  payment  of  the  cost  of 
one-half  of  the  wall  to  the  plaintiff  or  its  as- 
signa  The  stipulation  that  this  cost  shall  be 
paid  at  the  time  of  the  commencement  of  the 
erection  of  the  building  on  lot  10  simply  Axes 
the  time  when  th6  right  to  demand  tbe  pay- 
ment accrues.  Because  the  plaintiff  did  not 
insist  iq>on  the  payment  at  the  time,  it  Is  not 
bound  to  rely  solely  upon  the  personal  liabil- 
ity of  the  than  owner.  To  hold,  as  claimed  by 
defendant,  that  plaintiff's  remedy  is  limited  to 
a  personal  action  against  Holmes,  the  assign 
who  first  used  the  wall  in  erecting  the  build- 
ing. It  would  be  necessary  to  eliminate  by  con- 
struction, from  the  contract,  its  express  provi- 
sions that  tbe  wall  Is  to  be  used  as  a  party 
wall  only  npon  tbe  condition  of  payment,  and 
until  it  is  made  the  whole  wall  belongs  to 
the  plaintiff.  Now,  the  owner  of  lot  10  hav- 
ing, wlthoat  making  sacb  payment,  appropri- 
ated the  wall,  and  made  it  an  Inseparable  part 
of  his  own  building  and  lot,  the  pnrcbase 
price  thereof  Is  an  equitable  charge  and  lien 
thereon,  by  virtue  of  the  covenants  in  ttais 
party-vrall  agreement  This  construction  is 
as  farot&ble  to  the  defendant  as  the  terms  of 
tbe  contract  will  Justify,  for  If  it  was  con- 
strued strictly  it  would  give  the  plaintiff  the 
right  to  recover  from  the  defendant  possession 
of  all  that  part  of  the  wall  constituting  a  part 
of  its  building.  This,  however,  is  an  equitable 
action,  and  the  court  must  reject  any  snob 
technical  construction,  and,  looking  alone  to 
the  BUbstance  and  Justice  of  the  agreement, 
treat  the  plaintiff's  conditional  ownership  of 
so  much  of  the  wall  as  Is  on  tbe  defendant's 
lot  as  a  charge  and  Hen  on  defendant's  lot  to 
secure  the  payment  of  the  purchase  price  of 
the  wall.  Tbe  case  of  Pfelfer  v.  Matthews, 
161  Mass.  487,  37  N.  El  571.  relied  npon  by 
defendant  is  not  in  point  for  the  facts  tai  that 
case,  hi  Important  particulars,  were  essentially 
different  from  the  ta.cta  In  the  case  at  bar. 
In  the  former  case  the  party-wall  agreement 
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«>ntained  no  stipulations  to  the  effect  that  the 
ownership  of  the  whole  wall  should  reiualn  In 
the  covenantee  until  paid  for,  and  Its  cove- 
nants did  not  run  with  the  land.  While  the 
adjudged  cases  in  reference  to  party-wall  con- 
tracts rest  upon  the  particular  facts  of  each 
case,  and  are,  for  this  reason,  apparently  con- 
flicting, yet  in  cases  where  the  covenants  are 
similar  to  those  in  this  case,  and  contain  a 
clear  manifestation  of  an  intent  ttiat  they 
should  ran  with  the  land,  and  bind  the  parties 
and  their  assigns,  it  is  held  with  practical 
unanimity  that  such  a  party-wall  agreement 
creates  an  equitable  charge,  easement,  and 
servitude  upon  the  lot  It  is  built  upon.  War- 
ner V.  Rogers,  23  Minn.  34;  Mackey  v.  Har- 
mon, 34  Minn.  168.  24  N.  W.  702;  Richard- 
son V.  Tobey,  121  Masa  459;  Sharp  y.  Cheat- 
ham, 88  Mo.  49a 

The  majority  of  the  court  are  of  the  opin- 
ion that  in  this  case  there  can  be  no  personal 
liability  for  the  cost  of  one-half  of  the  wall 
against  the  grantees  or  assigns  of  the  orig- 
inal covenantors,  except  the  one  who  first  used 
the  wall  in  erecting  the  building  on  lot  10. 
This  being  so,  it  follows  that  Holmes,  the 
grantee  who  erected  such  building,  Is  alone 
personally  liable  for  the  purchase  price  of  the 
wall,  and  the  plahitiff's  only  remedy  in  this 
action  is  an  enforcement  of  its  equitable  lien 
on  the  lot;  and  therefore  the  personal  Judg- 
ment entered  agahist  the  defendant  is  errone- 
ous. Mr.  Justice  BUCK  Is  of  the  opinion— 
and  I  agree  with  him— that  not  only  has  the 
plaintiff  a  lien  on  the  lot  to  secure  the  pay- 
ment of  the  cost  of  the  wall,  but  that  nnder 
the  special  covenants  in  the  agreement  In  ques- 
tion, which  nms  with  the  land,  the  defendant 
is  personally  liable;  it  cannot  accept  the  bene- 
fits of  the  covenants,  and  make  use  of  the 
plaintiff's  wall  as  a  party  wall,  with  notice 
of  such  covenants,  and  repudiate  their  bur- 
dens. 

2.  The  findings  of  fact  In  this  case  are  am- 
ply sustained  by  the  evidence.  A  finding  ei- 
ther way  as  to  the  alleged  agreement  with 
Holmes  would  be  sustained.  It  is  simply  a 
question  of  the  credibility  of  the  witnesses. 
The  coveLant  with  reference  to  the  payment 
for  the  wall  was  not  to  pay  for  the  number  of 
cubic  feet  actually  used,  but  to  pay  one-half 
of  the  cost  for  so  much  of  the  wall  as  was 
used,  in  length,  without  reference  to  the 
height  If  only  the  part  of  the  wall  which 
was  actually  used  was  to  be  paid  for,  there 
was  no  occasion  to  insert  the  words  "in 
length"  in  the  contract. 

The  Judgment  must  be  modified,  and  the 
cause  remitted  to  the  district  court  in  and  for 
the  county  of  Otter  Tail,  with  direction  to 
modify  the  Judgment  by  adjudging  that  the 
plaintiff  has  a  lien  on  the  defendant's  lot  to 
secure  one-half  of  the  cost  of  the  party  wall, 
as  found  by  the  trial  court,  and  that  such  lot 
be  sold,  in  the  manner  provided  by  law  for 
the  sale  of  real  estate  on  execution,  to  pay 
the  amount  of  such  lien,  and  the  costs  of  the 
action,  and  expenses  of  snle;  that  no  per- 


sonal Judgment  for  the  recovery  of  the  amount 
of  such  Hen  be  entered  against  the  defendant. 
So  ordered. 

CANTY,  J.  (concurring).  In  my  opinion, 
the  covenant  In  question  does  not  run  with  the 
land  at  all,  in  the  strict  or  technical  sense  of 
that  term.  If  it  did.  It  would  make  the  de- 
fendant personally  Uable.  Tlie  benefit  of  a 
covenant  relating  to  land  will  run  with  the 
land,  but  the  burden  of  such  a  covenant  will 
not,  except  in  cases  growing  out  of  leases,  as 
to  which  the  rule  was  changed  by  -the  statute 
32  Hen.  VIII.  c.  34.  See  notes  to  Spencer's 
Case,  1  Smith,  Lead.  Cas.  (8th  Ed.)  150;  also. 
Id.  176,  178.  But  where  there  is  no  other 
remedy,  equity  will  often  Interfere  by  Injonc- 
tlon,  or  by  declaring  the  burden  of  the  cove- 
nant a  charge  on  the  land  (Id.  232),  and  It 
seems  to  me  that  this  is  a  case  where  It  ahould 
be  declared  such  a  charge. 


GOLD  et  al.  v.  OODBN. 
(Supreme  Court  of  Minnesota.    May  10,  1896.) 

ASBUMPTIOM  or  MORTOAOB — RbPUOIATIOJI  OV 
COVBNANT — LlABILITT. 

W.  purchased  from  the  mortgagor  prem- 
laes  which  were  subject  to  a  mortgage  to  plain- 
tiffs, taking  the  conveyance  in  the  name  of  de- 
fendant, without  the  authority  or  consent  of  the 
latter.  Defendant  had  no  interest  in  the  proper- 
ty, and  never  assertea  any  right  of  ownership. 
The  deed  contained  a  provision  that  the  grantee 
"assnmed  and  agreed  to  pay  the  mortgage." 
When  W.  informed  defendant  tliat  he  bad  taken 
the  deed  in  his  name,  the  latter  made  no  objec- 
tion, but  did  not  then  know  that  the  deed  con- 
fined this  "assnmption  clause."  Upon  being 
subseqnently  informed  by  W.  that  the  deed  con- 
tained this  clause,  defendant  objected  to  holding 
the  title  with  this  clause  in  the  deed,  whereupon 
W.  promised  him  to  procure  from  the  grantor  a 
release  of  this  covenant  and  subsequently  did 
so.  Up  to  this  time  plaintiffs  had  never  accepted 
or  acted  upon  the  covenant,  and  no  facts  had  in- 
tervened from  which  any  equity  arose  in  their 
favor.  Defendant,  supposing  that  he  had  been 
relieved  of  all  liability,  made  no  farther  objection 
to  the  title  standing  in  his  name.  HM,  that  de- 
fendant was  not  liable  to  plaintiffs  on  the  cove- 
nant in  the  deed;  that  it  was  not  necessary  that 
he  should  repudiate  the  deed  in  toto  and  recon- 
vey;  that  all  he  ever  accepted  or  ratified  was 
the  deed  with  this  covenant  discharged;  and 
hence,  in  fact,  no  liability  on  the  covenant  ever 
attaclied. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Bamaey  county; 
Hascal  R.  Brill,  Judge. 

■  Action  by  Cornelius  B.  Gold  and  Bleecker 
Van  Wegenen,  as  trustees,  against  Benja- 
min H.  Ogden.  to  compel  payment  of  a  murt- 
gage.  There  was  a  Judgment  for  plaintiffs, 
!  and  from  an  order  denying  a  new  trial  de- 
fendant appeals.    Reversed. 

William  O.  White,  for  appellant  Jamee  B. 
&  George  W.  Markham,  for  reapoudents. 

MITCHELL,  J.  This  action  was  brought 
upon  a  covenant  In  a  conveyance  from  one 
Flint  to  defendant  by  the  terms  of  which  the 
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grantee  ossamed  and  agneed  to  pay  plaintiffs' 
mortgage  on  the  premisee.  The  undisputed 
evidence  Is  tliat,  in  1889,  Flint  and  one  War- 
ner made  an  exchange  of  i»t)pertlea.  Among 
the  propei-tlea  received  by  Warner  was  a 
tract  upon  which  was  a  mortgage  to  plaintiffs 
for  the  p&ym&at  of  which  Flint  was  personal- 
ly liable.  Wai-ner,  for  purposes  of  his  own, 
caused  the  conveyance  to  be  made  to  defend- 
anL  This  conveyance  contained  the  assump- 
tion clause  above  referred  to.  The  deed  was 
delivered  to  Warner,  who  placed  H  on  record. 
Defendant  had  not  authorized  the  taking  of 
the  deed  In  his  name,  and  had  no  knowledge 
that  it  had  been  done  until  some  time  In 
1881.  lie  had  no  Interest  In  the  property, 
never  exercised  any  control  over  It,  and  never 
received  any  of  the  rents  and  profits.  War- 
ner, who  was  the  real  owner  of  the  property, 
took  possession,  and  received  all  the  rents 
and  profits.  In  181>1,  Warner  informed  de- 
fendant that  the  deed  had  been  taken  in  his 
name,  and  the  latter  made  no' objection,  but 
lie  did  not  then  know  that  It  contained  any 
covenant  purporting  to  make  him,  as  grantee, 
liable  for  Incumbrances.  When  he  was  for 
the  first  time  informed  of  this  fact  by  Warner 
some  months  later,  he  told  him  that  he  ob- 
jected to  holding  the  property  In  his  name 
with  this  assumption  clause  In  the  deed,  as  it 
placed  htm  in  Jeoijardy.  Thereupon  Warner 
told  bim  It  wonld  be  all  right,  and  promised 
to  secure  a  release  fi-om  this  covenant.  There- 
after, in  December,  1892,  Warner  procured 
from  Flint  the  Instrument  set  up  In  the  an- 
swer, releasing  defendant  from  all  liability  on 
the  covenant  Warno'  placed  this  release  on 
record  in  May,  1893.  Defendant,  supposing 
he  was  thereby  released  from  all  personal 
liability,  made  no  further  objection  to  the  title 
of  the  property  remaining  in  his  name.  In 
1894  the  plaintiffs  foreclosed  tbeir  mortgage, 
and  bid  In  the  mortgaged  premises  for  less 
tlian  the  amount  due,  and  thereafter  brought 
ttils  action  to  recover  the  deficiency  from  de- 
fendant on  the  covenant  in  the  deed.  There 
is  no  evidence  that  plalntltts  ever  accepted, 
acted  on,  or  even  knew  of  the  existence  Qf 
this  covenant  until  the  commencement  of  this 
action.  Neither  were  any  facts  proven  to 
have  intervened  from  which  any  equity  could 
arise  in  their  fa.yor.  The  counsel  for  plain- 
tiffs correctly  concedes  that  the  finding  of  the 
court  as  to  the  insolvency  of  Flint  does  not  go 
far  enough  to  avail  him.  He  plants  himself 
squarely  upon  the  proposition  that  where  the 
grantee  in  an  absolute  conveyance  assumes 
and  agrees  to  pay  a  mortgage  thereon,  for 
which  his  grantor  is  personally  liable,  an  ab- 
solute and  irrevocable  obligation  Is  thereby 
created  In  favor  of  the  mortgagee,  which  can- 
not be  released  without  his  consent 

We  do  not  find  tt  necessary  in  this  case 
to  pass  upon  this  uKtoted  qnestlon,  upon  which 
conrts  differ;  tbeir  conclusions  seeming  to  de- 
pend largely  npon  the  view  they  take  of  the 
nature  and  purpose  of  the  covenant, — whether 
one   Intended  for  the  benefit  of  the  mort- 


gagee as  well  as  of  the  mortgagor  (grantor), 
or  as  one  of  mere  Indemnity  to  the  latter. 
of  which,  however,  the  mortgagee,  as  a  mere 
gratuitous  beneficiary,  may  avail  himself  by 
way  of  equitable  subrogation,  and  thus  avoid 
circuity  of  action.  Compare  Douglass  v. 
Wells,  18  Hun,  88,  with  Crowell  v.  Hospital, 
27  N.  J.  Eq.  650,  and  Youngs  v.  Trustees,  31 
N.  J.  Eq.  290.  All  the  authorities,  however, 
are  agreed  that  in  case  of  such  a  contract,  to 
which  the  mortgagee  is  not  a  party,  and  for 
which  be  has  paid  no  part  of  the  considera- 
tion, he  acquires  no  greater  rights  than  the 
covenantee  or  promisee  has.  and  takes  the 
covenant,  if  at  all,  subject  to  all  the  defenses, 
legal  and  equitable,  which  would  have  been 
available  against  the  latter.  Maxfield  v. 
Schwartz,  45  Minn.  150,  47  N.  W.  448;  Rogers 
V.  CasUe,  51  Minn.  428,  53  N.  W.  651. 

It  Is  clear  that,  up  to  the  time  that  defend- 
ant was  Informed  of  the  existence  of  this 
covenant  in  the  deed,  he  would  have  had  a 
perfect  defense  as  against  any  one,  because 
he  had  never  authorized  or  consented  to  the 
taking  of  a  conveyance  in  his  name  contain- 
ing any  such  obligation.  When  be  was  in- 
formed of  the  existence  of  the  covenant,  he  In 
no  way  assented  to  or  ratified  the  unauthor- 
ized act,  but,  on  the  contrary,  objected  to  It 
and  never  assented  to  the  title  remaining  in 
his  name,  except  upon  the  condition  that  be 
would  be  and  had  been  released  from  all 
liability  on  the  covenant  It  was  not  neces- 
sary that  he  should  have  repudiated  the  deed 
In  toto  and  reconveyed.  Rogers  v.  Castle, 
supra.  The  procurement  of  the  rdease  from 
liability  on  the  covenant  amounted.  In  effect, 
to  the  same  thing  as  If  defendant  bad  re- 
pudiated the  deed  In  toto,  and  reconveyed, 
and  then  consented  to  another  conveyance 
without  any  such  covenant  Of  this  release 
plaintiffs  cannot  complain,  for,  as  matters 
then  stood,  Flint,  and,  as  a  consequence,  plain- 
tiffs, could  not  have  enforced  the  covenant 
against  defendant  It  is  hardly  accurate  to 
call  It  a  "release,"  for.  In  fact  no  liability 
had  ever  attached.  Die  evidence  does  not 
justify  the  finding  of  the  trial  court  that  de- 
fendant accepted  and  ratified  the  deed,  tf  by 
that  is  meant  that  he  accepted  and  ratified 
the  deed  containing  this  assumption  clause. 
All  that  he  ever  accepted  or  ratified  was  the 
deed  with  this  covenant  eliminated  or  dis- 
charged.    Order  reversed. 


CITY  OF  ST.  PAUL  v.  CHICAGO,  M.  A  St 
P.  RY.  CO. 

(Supreme  Court  of  Minnesota.    May  10,  1895.) 

ADVERSK  POSSISSION  AS  AOAINST  CiTT  —  InTBII- 
RDPTION— RKOOOSITION  OP  PUBLIC  RlOHTS— Ll- 
CENSB     TO     RaILBOAD  —  OCCDPATIOX.    OF    ClTT 

Pkopertt. 

1.  Evidence  hdd  aafficient  to  justify  a  find- 
ing that  in  1879  there  was  such  a  recognition  on 
port  of  defendant's  grantor  (St  P.,  M.  &  M.  Ry. 
Co.)  of  the  right!  or  the  public  and  of  the  city 
In  tiie  premises  in  controversy  as  to  Interrupt  the 
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conttnaitr  of  its  advene  claim;  and  hence  that 
defendant  had  not  acquired  title  by  20  years' 
adverse  posaeasion  before  the  conunencement  of 
this  action. 

2.  City  Ordinance  No.  286,  passed  April  21, 
1882,  constmed  as  a  mere  revocable  license  to 
defa>dant  to  erect  certain  structures  on  the  prem- 
iaes  referred  to. 

3.  Sp.  Laws  18'72,  c  03,  mnatrued  as  grant- 
ing the  defendant  the  right,  as  against  the  public 
and  the  city,  to  occupy  the  premises  in  contro- 
versy (a  part  of  the  public  levee)  with  its  rail- 
road traclis  to  the  extent  necessary  to  make  and 
maintain  a  continuous  connection  through  the 
city  between  its  two  lines  of  railway  formerly 
known,  respectively,  as  the  St.  Paul  &  Chicago 
Railroad  and  the  Minnesota  Central  Railroad. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
Kelly  and  Otis,  Judges. 

Action  by  the  city  of  St  PanI  against  the 
Chicago,  Milwaukee  St  St  Paul  Railway 
Company  for  the  possession  of  land.  Judg- 
ment for  plaintiflT  was  ordered,  and  defendant 
api>eals.    Modified. 

W.  H.  Norrla  and  Flandrau,  Squires  & 
Cuteheon,  for  appellant  Edward  J.  Darragh, 
Hermon  W.  Phillips,  and  Henry  J.  Horn,  for 
respondent 

M1TCHEL.L,  J.  The  first  trial  of  this  cam 
resulted  in  a  decision  In  favor  of  the  defend- 
ant which  was  ai&rmed  on  appeal  to  this 
court.  45  Minn.  387,  43  N.  W.  17.  A  second 
trial,  to  which  the  plaintiff  was  entitled  un- 
der the  statute  (49  Minn.  88,  51  N.  W.  662), 
resulted  In  a  decision  In  favor  of  the  plain- 
tiff, and  from  an  ordo:  denying  a  new  trial 
the  defendant  appeals.  The  facts  are  fully 
stated  in  the  opinion  on  the  first  appeal,  and 
need  not  be  repeated.  Suffice  it  to  say  that 
the  premises  In  dispute  are  a  part  of  what 
has  been  called  "Island  11,"  another  portion 
of  which  was  tbe  subject  of  litigation  In  the 
Scburmeler  Case^  10  Minn.  82  (Gil.  59),  and 
7  WaU.  272.  The  city  of  St  Paul  claims  the 
premises  as  a  public  levee,  tmder  a  dedica- 
tion in  1854  by  one  Hopkins,  the  grantee  of 
Louis  Roberts.  On  the  other  hand,  the  de- 
fendant railway  company  contends  (1)  that 
Hopkins  never  owned  the  land,  but  that 
Its  predecessors  and  grantors  acquired  title 
to  the  whole  of  Island  11  as  part  of  the  fed- 
eral railroad  land  grant  of  March  3, 1857;  (2) 
that  even  If  Hopkins  owned  it,  he  never 
dedicated  It  to  the  public;  (3)  that  even  if  he 
owned  and  dedicated  the  land,  yet  It  has 
since  acquh-ed  title  to  it  by  20  years'  adverse 
possession  by  Itself  and  its  grantors;  and  (4) 
that  even  if  the  public  has  an  easement  In 
the  land  for  levee  purposes,  yet  defendant  has 
a  right  to  maintain  certain  tracks  and  struc- 
tcrea  upon  It  under  the  legislative  act  of  Feb- 
ruary 28,  1872  (Sp.  Laws  1872,  c.  93),  and  also 
under  Ordinance  No.  286  of  the  plaintiff  city, 
passed  April  21,  1882. 

The  Scburmeler  Case  Is  decisive  that  Louis 
Roberts,  Hopkins'  grantor,  acquired  title  to 
the  land  In  question  under  patent  from  the 
United  States;   and  the  evidence  Is  plenary 


that  Hopkins  dedicated  it  to  tbe  public  tat 
levee  purposes.  This  disposes  of  defendant's 
first  and  second  contentions.  Therefore,  aside 
from  defendant's  claim  to  the  limited  right 
of  use  of  the  premises  under  the  legislative 
act  and  the  city  ordhiance  referred  to,  the 
case  comes  down  to  the  single  question  wheth- 
er the  defmdant  bad,  before  the  commence- 
ment of  this  action,  acquired  title  by  20  years' 
adverse  possession.  Upon  the  last  trial,  as 
upon  the  first  the  greater  part  of  the  evi- 
dence and  of  the  arguments  of  counsel  was 
directed  to  this  issue.  The  imssesslon  of  those 
tmder  whom  defendant  claims  commenced 
not  earlier  than  the  winter  of  1862-63.  It 
may  be  assumed  for  present  purposes  that  up 
to  September,  1879,  this  possession  was  hos- 
tile, exclusive,  notorious,  and  continuous;  so 
that.  If  not  thereafter  Interrupted,  It  would 
have  ripened  into  title  in  the  winter  of  18^2- 
83.  The  main  and  pivotal  question  in  the 
case  Is  whether  the  evidence  justified  the 
trial  court  In  finding,  as  we  must  presume 
it  did,  that  the  continuity  of  this  adverse  pos- 
session was  Interrupted  before  the  statute  of 
limitations  had  run,  by  a  recognition  by  the 
occupant  (either  the  defendant  itself  or  its 
grantor,  the  St  Paul,  Minneapolis  &  Man- 
itoba Railway  Company)  of  the  title  and  right 
of  the  public  and  the  plaintiff  city.  The  evi- 
dence tending  to  prove  such  recognition  was 
In  several  respects  stronger  than  on  the  first 
trial,  and,  in  our  opinion,  was  amply  sufficient 
to  Justify  the  finding  of  the  court 

It  Is  familiar  law  that.  In  order  that  ad- 
verse possession  may  ripen  into  title,  there 
must  be  continuity  of  adverse  posseasion  for 
the  statutory  period.  Hence  a  recognition  b; 
the  occupant  of  the  title  of  the  owner  will 
'  break  the  continuity  of  claim,  as  well  as  the 
continuity  of  poesessicoi,  although  tbe  occu- 
Itant  continues  In  possession  of  the  premises; 
and  In  such  case  he  must  begin  de  novo  If  he 
would  claim  the  benefit  of  the  statute  of  llm- 
Itatlona  If  be  continues  In  possession  of  the 
premises  after  such  break  in  the  continuity  of 
claim,  the  benefit  which  he  might  have  ob- 
tained from  his  prior  adverse  possession  Is, 
nevertheless,  determined,  and  If,  after  such 
break,  the  occupant  should  again  attempt  to 
hold  adversely  to  the  title  of  the  real  owner. 
such  adverse  possession  will  be  held  to  com- 
mence from  that  time,  and  the  occupant  will 
not  be  permitted  to  tack  bis  former  possession. 
One  alleged  act  of  recognition  of  the  public 
right  In  the  land  In  controversy  by  the  then 
occupant  the  Manitoba  Company,  Is  the  peti- 
tion presented  to  the  city  council  September 
10,  1879.  asking  for  the  vacation  of  parts  of 
certain  designated  streets  and  a  part  of  this 
same  public  levee.  In  order  to  enable  the 
Union  Depot  Company  to  erect  a  union  depot 
and  secure  railroad  track  communicatloD 
therewith.  The  tenor  of  this  petition  and  tbe 
subsequent  action  of  the  city  council  In  grant- 
ing. In  part.  Its  prayer,  on  the  8th  of  January, 
1880,  are  quite  fully  stated  in  the  opinion  on 
the  former  appeal.    45  Minn.  394,  395,  48  N. 
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W.  IT.  The  nature  of  the  scheme  then  on 
fout  TO  provide  a  union  depot  and  terminal 
facilities  for  all  railroads  coming  Into  St.  PanI 
is  too  familial'  as  a  matter  of  local  history  to 
r«inlre  to  be  related  at  length.  It  is  enough 
for  present  purposes  to  say  that  the  contem- 
plated site  for  this  depot,  and  the  one  subse- 
quently used  for  that  purpose,  consisted  of 
certain  lots  (and  the  intervening  streets  and  a 
part  of  the  levee  abutting  these  lots)  then 
owned  by  the  Manitoba  Company,  and  which 
that  company  proposed  to  convey,  and  after- 
wards did  convey,  to  the  Union  Depot  Com- 
pany, in  which  the  Manitoba  Company  was  it- 
self a  shareholder.  The  effect  of  the  act  of 
the  dty  coanell  was  tliat  the  title  of  the 
land  vacated  was  in  the  Manitoba  Company, 
reUeved  of  the  burden  of  any  pnblic  ease- 
ment, and  thus  to  enable  it  to  subsequently 
convey  an  unincumbered  title  to  the  entire 
iract  to  the  Union  Depot  Company,  which  tt 
did  for  the  sum  of  $75,000.  As  waa  said  on 
the  former  appeal,  the  part  of  the  levee  asked 
to  be  vacated  did  not  Include  the  land  In  con- 
troversy; but.  If  It  was  a  public  levee,  it 
would  necessarily  follow  that  the  land  in  con- 
troversy was  also,  for  the  color  or  claim  of 
title  on  the  part  of  the  Manitoba  Ctompany . 
and  the  title  of  the  public  and  the  city  were 
precisely  the  same  as  to  both.  Hence,  as^ 
reiiiing  tliat  j^r.  Hill  had  authority  to  act  in 
the  premises  for  the  Manitoba  Company,  the 
petition  was,  on  its  face,  a  recognition  of  the 
right  of  the  public  and  the  city  in  the  land  In 
controTersy,  and  that  the  possession  of  the 
Manitoba  Company  was  sulaordluate  to  that 
right 

It  is  contended  however  (1)  that  Mr.  Hill 
never  intended  to  recognize  any  such  right, 
because  he  did  not  know,  when  be  signed 
the  petition,  that  it  asked  for  the  vacation 
of  any  part  of  the  levee  east  of  Sibley  street, 
which  included  all  of  the  levee  to  which  the 
ilanltoba  Company  ever  asserted  an  adverse 
claim;  (2)  that  he  bad  no  authority  to  act 
in  the  premises  for  the  Manitoba  Company; 
and  (3)  that  that  company  never  ratified  his 
act.  We  are  of  opinion  that  the  evidence 
would  justify  a  finding  on  each  and  all  ef 
these  questions  adversely  to  the  defendant. 
The  presumption  is  that  a  person  knows  the 
CMitenta  of  an  instrument  which  he  signs. 
Mr.  Htn  was  the  general  manager  of  the 
Manitoba  Company,  and,  as  such,  was,  ac- 
cording to  his  own  testimony,  invested  with 
very  large  powers.  He  was  one,  at  least,  of 
the  chief  promoters  of  the  Union  Depot 
scheme.  He  was  the  representative  of  his 
company  In  all  matters  pertaining  to  that 
enterprise.  He  must  have  been  entirely  fa- 
miliar with  the  condition  of  the  title  to  the 
premises,  and  hence  must  be  presumed  to 
have  known  that  the  passage  of  this  ordi- 
nance of  vacaticm  I^  the  city  council  was 
necessary  to  the  successful  consummation  of 
the  proposed  scheme  to  provide  a  Union 
Depot  It  must  also  be  k^t  in  mind  that 
tbe  claim  of  the  Manitoba  Company  to  Island 


11  had  been  Judicially  determined  to  be  un- 
founded; also,  that  at  the  date  of  this  peti- 
tion the  adverse  possessiou,  if  any,  of  the 
railway  company,  had  not  yet  ripened  into 
title,  and  could  not  do  so,  in  any  event,  for 
more  than  three  years.  With  these  facts  Mr. 
Hill  must  have  been  familiar.  Hence,  had 
he  known  tbe  exact  contents  of  tbe  petition, 
there  was  every  reason  why  he  should  sign 
It,  and  no  conceivable  reason  why  he  should 
not.  As  against  this  array  of  circumstantial 
evidence,  the  mere  recollection  or  memory  of 
Mr.  Hill,  after  tbe  lapse  of  a  number  of 
years,  and  after  the  situation  of  affairs  had 
wholly  changed,  was  by  no  means  conclusive; 
and,  in  considering  the  evidence  as  to  Mr. 
Hill's  authority  to  act  in  the  premises  for 
the  Manitoba  Company,  it  must  be  recollected 
that,  as  that  company's  possession  had  not 
yet  ripened  into  title,  the  fact,  if  fact  It 
was,  that  he  had  no  authority  to  make  con- 
tracts affecting  the  title  of  its  real  estate,  is 
not  controlling.  The  evidence  of  adverse  pos- 
session, on  tbe  one  side,  and  of  disclaimer, 
on  tbe  other  side,  all  consisted  of  what  may 
be  termed  "matters  in  pais,"— of  what  certain 
persons  from  time  to  time  did  as  represent- 
ing the  defendant  or  its  predecessors.  What 
Mr.  Hill  did,  as  general  manager  of  the  Mani- 
toba Company,  by  way  of  asserting  a  claim 
to  the  premises  in  its  behalf,  would  have  been 
competent  evld«ice  for  the  defendant  to  es- 
tablish its  claim;  and,  if  so,  then  certainly 
the  same  character  of  evidence  would  be  com- 
petent in  behalf  of  the  plahitilT  to  establish 
a  disclaimer  by  It  The  fact  that  the  Manl- 
toim  Company  has  never  repudiated  or  dis- 
affirmed Mr.  Hill's  act,  but  accepted  and  has 
all  these  years  retained  the  benefits  of  it.  Is 
competent  evidence  tending  to  prove  both 
prior  authority  and  subsequent  ratification. 
The  evidence  already  considered  was  of  itself 
safiScient  to  Justify  the  court  in  finding  that 
there  was  such  a  recognition  by  the  Manitol)a 
Company  in  1879  of  the  right  of  the  public 
and  the  city  as  interrupted  the  continuity  of 
tbe  prior  adverse  possession.  It  therefore 
becomes  unnecessary  to  ccmsider  the  subse- 
quent action  of  tbe  defendant  itself  In  peti- 
tioning the  city  council  in  June,  1881,  for 
leave  to  constmct  the  "lower  warehotise,"  and 
in  April,  1882,  for  approval  of  the  plan  of  its 
proposed  new  "freight  house,"  and  for  leave 
to  extend  the  river  front  of  tbe  same  a  cer- 
tain distance  further  oat  than  the  river  front 
of  the  old  building. 

It  only  remains  to  consider  what  rights,  if 
any,  the  defendant  has  under  City  Ordinance 
No.  280  and  under  the  legislative  act  of  Feb- 
ruary 28,  1872.  AxL  examination  of  the  ordi- 
nance satisfies  us  that  it  amounts  to  nothing 
more  than  a  revocable  license.  Its  language 
is  that  of  a  license  or  permit  and  not  of  a 
grant  By  tbe  terms  of  Sp.  Laws  1872,  c. 
93,  the  defendant  was  required  to  make  and 
maintain  a  continuous  connection,  through 
the  city  of  St  Paul,  between  the  St  Paul  & 
Chicago  Railway  (river  road),  which  it  had 
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just  purchased,  and  Its  line  formerly  known 
as  the  Minnesota  Central  Railway;  and  to 
that  end  It  was  authorized,  among  other 
tilings,  "to  the  extent  that  was  reasonably 
necessary  to  the  establishment  and  mainte- 
nance of  such  connection,  to  enter  upon  and 
cross  oyer  or  under  the  trades,  roadbed  and 
lands  of  any  other  railroad  corporation,  and 
any  other  lands,  streets  and  highways,  with 
its  own  tracks  necessary  to  maintain  such 
connection,  condemning  the  same  to  its  own 
use  In  the  same  manner  and  upon  like  terms 
and  conditions  as  the  St  Paul  &  Chicago 
Railway  Company  or  the  St.  Paul  and  Facl&c 
Railroad  Company  are  authorized  to  con- 
demn land  for  right  of  way  and  railroad  pur- 
poses, but  the  right  to  condemn  and  occupy 
any  other  street  In  the  city  of  St  Paul  shall 
not  be  exercised  so  long  as  said  company 
have  the  right  to  use  the  public  levee  for 
sncb  connection,  and  can  accomplish  such 
connection  by  the  use  of  such  levee."  It  is 
apparent  that  this  act  gave  to  the  defendant 
the  same  rights  to  enter  upon  and  cross  over 
streets  and  highways  with  its  tracks,  neces- 
sary to  the  maintenance  of  this  connection, 
which  were  possessed  by  the  St  Paul  &  Pa- 
cific Railroad  Company  in  like  cases.  The 
rights  of  the  latter  company  in  that  respect 
are  defined  In  Iaws  1857  (Ex.  Sess.)  c  1, 
subc.  1,  i  7.  It  Is  also  apparent  that  the  act 
was  designed  to  give  them  these  rights  In  the 
public  levee  as  well  as  in  "other  streets."  By 
virtue  of  its  paramount  authority  over  all 
highways,  the  state  had  the  power  to  confer 
this  privilege  or  right  so  far  as  the  public 
easement  was  concerned.  But  this  could  not 
affect  the  private  property  rights  of  abutting 
owners  (Oray  v.  Railway  Co.,  13  Minn.  315, 
Oil.  288);  hence  the  necessity  for  authoriz- 
ing the  defendant  to  exercise  the  right  of 
eminent  domain  whenever  necessary.  It  is 
contended  by  plaintiff  that  nnder  the  provi- 
sions of  this  act  the  defendant  could  only 
acquire  the  right  of  way  over  and  across 
streets  and  the  levee  by  condemning  the  pub- 
lic easement  as  well  as  the  private  property 
rights  of  abutting  owners.  The  statute  is 
somewhat  awkwardly  worded,  but  we  do  not 
think  that  this  is  Its  proper  construction.  The 
city,  in  its  corporate  capacity,  has  no  pro- 
prietary Interest  in  a  public  street  or  a  public 
levee.  It  holds  the  title  merely  in  trust  for 
the  general  public.  If  the  public  easement 
was  to  be  condemned,  how  could  its  value  be 
estimated,  and  to  whom  would  the  compensa- 
tion be  payable?  Onr  construction  of  the 
statute  Is  that  it  is  a  grant  of  the  privilege  or 
right  of  use  80  far  as  the  public  easement  Is 
concerned,  but  that  If  such  use  amounts  to 
an  additional  servitude  upon  the  street  or 
levee,  which  affects  the  private  property 
rights  of  individuals,  the  defendant  may  ac- 
quire such  rights  by  the  exercise  of  the  right 
of  eminent  domain.  Our  conclusion,  there- 
fore, is  that  under  the  provisions  of  this 
statute,  the  defendant  has  the  right  as 
against  the  public  and  the  city,  to  occupy  this 


levee  with  its  tracks  so  far  aa  necessary  to 
make  and  maintain  a  continuous  connection 
through  the  city  between  its  two  lines  re- 
fored  to  in  the  act 

The  court  found  that  defendant's  two  north- 
erly tracks  across  the  premises  in  contro- 
versy, constitute  a  section  of  the  line  con- 
structed by  defendant  to  make  and  maintain 
a  continuous  connection,  through  the  dty,  be- 
tween these  two  lines,  and  that  these  two 
tracks,  with  their  continuations  east  and  west 
of  the  premises  in  controversy,  furnish  and 
afford  the  defendant  the  <»ly  practical  means 
of  making  and  maintaining  this  connection. 
The  conclusions  of  law  and  order  for  Judg- 
ment must  therefore  be  modified  so  aa  to  per- 
mit defendant  to  maintain  these  two  tracks. 

The  defendant  assigns  as  error  the  mlings 
of  the  court  In  admitting  various  items  of 
evidence,  but  we  find  no  substantial  merit  in 
any  of  them,  and  nothing  of  sufficient  impor- 
tance to  require  special  notice^  Cause  re- 
manded, with  directions  to  the  court  below  to 
modify  Its  conclusions  of  law  and  order  for 
Judgment  in  accordance  with  this  opinion. 


HOLMGREN  v.  ST.  PAUL  CITY  RY.  CO. 

(Supreme  Court  of  Minnesota.     May  10,  1895.) 

Action  aoainbt  8tubkt-Cak  Compant— Ixjuky 
To  Child  at  Cuossino. 

1.  Action  to  recover  damages  for  the  negli- 
gent killing  of  plaintiff'B  intestate  (a  bov  ag^ 
abont  IIV^  years)  at  a  street  crossing  in  tne  citj 
of  St  Paul,  the  negligence  charged  being  (1)  run- 
ning its  car  at  a  dangerous  rate  of  speed,  and  (2; 
failing  to  give  proper  warning  of  its  approach  to 
the  street  crossing.  Bdd  that,  upon  the  evidencp, 
the  questions  of  defendant's  negligence  (in  both 
of  the  matters  charged)  and  of  the  contributory 
negligence  of  the  deceased  were  for  the  jury. 

2.  The  degree  of  care  required  at  the  cross- 
ing of  a  highway  and  an  ordinary  steam  rail- 
way, as,  for  example,  in  looking  up  and  down  the 
track,  is  not  necessarily  the  test  of  care  requir«>.l 
in  crossing  the  track  of  a  street  railway  on  a  pul>- 
lic  street  Shea  v.  Railway  Ca,  62  N.  W.  902. 
50  Minn.  395,  followed. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Ramsey  eoonty; 
Hascal  R.  Brill,  Judge. 

Actl(Hi  by  Swan  Holmgren,  administrator, 
against  the  St  Paul  City  Ballway  Company. 
There  was  a  verdict  for  plaintiff,  and  from  an 
order  denying  its  motion  for  a  new  trial  de- 
fendant appeals.     Affirmed. 

Munn,  Boyeson  &  Thygeson,  for  appellant. 
Kueffner,  Fauntleroy  &  Searles,  for  respond- 
ent 

MITCHELL,  J.  This  was  an  action  to  n>- 
cover  damages  for  the  alleged  negligent  kill- 
ing of  plaintiff's  intestate.  The  accident  oc- 
curred at  or  near  the  intersection  of  Tenth 
and  Olive  streets,  in  the  city  of  St  Paul.  The 
defendant  Is  a  street-railway  company  oper- 
ating lines  of  electric  street  cars.  The  car 
which  caused  the  injury  was  running  eastward 
along  Tenth  street  The  deceased,  who,  with 
a  number  of  other  choir  boys,  had  come  out 
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of  St.  Paul's  churcb,  was  crossing  Tenth 
street  (going  oortbward)  near  the  eastraly  In- 
tersection of  that  street  with  Olive  street, 
when  be  was  struck  and  killed  by  the  car. 
The  negligence  charged  against  defendant 
was  (1)  running  Its  car  at  a  dangerous  rate  of 
sp«.>«d;  (2)  not  giving  any  proper  warning  of 
its  approach  to  the  street  crossing.  The  an- 
swer of  the  defendant  denied  the  negligence 
charged,  and  alleged  that  the  injury  was 
caused  solely  by  the  negligence  of  the  de- 
ceased himself. 

The  defendant's  various  assignments  of  er- 
ror may  all  be  summed  up  under  two  general 
beads:  First,  that  the  court  erred  in  leaving 
to  the  Jury  the  question  whether  defendant 
gave  proper  warning  of  the  approach  of  the 
car  by  ringing  the  bell;  and,  second,  that  the 
verdict  was  not  Justified  by  the  evidence. 
The  undisputed  evidence  is  that  the  car  either 
stopped  or  "slowed  up"  at  the  westerly  inter- 
section of  Tenth  and  Olive  streets,  in  order 
to  let  the  conductor  alight  from  the  front,  and 
pass  to  the  rear  of  the  car,  which  was  crowded 
with  passengers.  We  are  of  the  opinion  that 
the  evidence  is  conclusive  that  the  bell  was 
rung  as  tlie  car  approached  the  westerly  line 
of  Olive  street;  and,  if  this  had  been  the  only 
fact  upon  which  the  question  of  proper  warn- 
ing depended,  we  think  it  would  have  been  er- 
ror for  the  coiirt  to  leave  it  to  the  Jury.  But 
a  careful  examination  of  the  evidence  satlsfles 
lis  that  it  was  a  question  for  the  Jury  whether 
any  warning  was  given  when  or  after  the 
car  again  started  up  to  cross  Olive  street;  and, 
if  the  Jury  should  find  (as  they  might)  that  no 
such  warning  was  given,  then,  in  view  of  the 
fact  Uiat  this  was  at  a  much-frequented  street 
crossing,  and  of  the  speed  at  which  the  car 
was  run,  and  other  circumstances  which 
might  be  mentioned,  it  was  also  a  question  for 
tbem  to  determine  whether  the  failure  to  give 
such  warning  was  not  negligence.  We  also 
think  that  there  was  evidence  from  which 
the  Jury  might  have  found  that  the  car  crossed 
Olive  street,  and  approached  the  place  of  the 
accident  at  the  rate  of  at  least  eight  miles 
an  hour.  Under  the  circumstances,  we  think 
It  was  a  question  for  the  Jury  to  determine 
whether  this  was  not  an  improper  and  unsafe 
t-nte  of  speed  at  a  frequented  street  crossing, 
at  least  without  giving  warning  to  pedestrians 
of  the  approach  of  the  car  at  or  after  starting 
up  on  the  opposite  side  of  the  street  Our 
conclusion,  therefore,  Is  that  the  question  of 
ilcfendant's  negligence,  both  as  to  the  speed 
of  the  car  and  the  giving  of  proper  warning 
of  Its  approach,  was  properly  left  to  the  Jury. 

The  only  other  question  is  whether  the  evi- 
dence conclusively  established  contributory 
ucgligence  on  the  part  of  the  deceased,  who 
was  a  lad  aged  11  years  and  7  months.  There 
ia  undoubtedly  evidence  tending  quite  strong- 
ly to  prove  that  the  lad  was  somewhat  heed- 
less, as  is  ott&a  characteristic  of  boys  of  his 
age.  If  he  had  been  an  adult,  or  if  this  bad 
been  the  intersection  of  a  highway  and  an 
ordinary  steam  railway,  where  th«   rule  of 


"looking  and  listening"  obtains  under  ordinary 
circumstances,  a  somewhat  different  case 
wonld  be  presented.  But  less  is  required  of  a 
child  than  of  an  adult  The  deceased  was 
only  responsible  for  the  exercise  of  such  a  de- 
gree of  care  as  could  reasonably  be  expected 
from  one  of  his  age  and  capacity.  Again,  the 
degree  of  care  required  at  the  crossing  of  a 
highway  and  an  ordinary  steam  railroad  Is 
not,  in  all  respects,  the  test  of  care  required 
in  crossing  the  track  of  a  street  railroad  on  a 
public  street.  We  have  stated  the  reasons  for 
the  distinction  In  Shea  v.  Railway  Ck>.,  50 
Minn.  305,  52  N.  W.  902.  The  rule  that  one 
approaching  a  railroad  crossing  upon  a  high- 
way must  look  up  and  down  the  track  before 
he  attempts  to  cross  Is  not  applicable,  as  a 
hard  and  fast  rule,  to  one  who  attempts  to 
cross  a  street-car  track  upon  a  public  street, 
especially  at  a  street  crossing.  Moreover,  the 
deceased  might  have  been  led  into  a  feeling  of 
security  by  reason  of  the  absence  of  any  warn- 
ing (as  the  Jury  might  have  found)  that  the 
car  had  agaUi  started  after  its  stop  on  the  op- 
posite side  of  the  street  It  must  also  be  re- 
membered that  there  Is  no  presumption  that 
the  boy  was  negligent;  on  the  contrary,  the 
burden  was  on  the  defendant  to  affirmatively 
prove  it  While  in  some  respects  the  case  of 
the  plaintiff  was  not  particularly  sti-ong,  yet 
we  find  nothing  in  the  record  to  Justify  us  In 
dlstm-bing  the  verdict     Order  affirmed. 


GRAVES  V.  GRAVES'  BX'R  et  al. 

(Supreme  Court  of  Wiseonrin.    May  16,  1895.) 

Wills— (Josstructios—Vestijio  ov  Kstate. 

1.  A  husband  executed  a  bond  for  $6,000, 
payable  opou  bis  death  to  the  wife,  or  her  bein,. 

in  full  or  all  other  demands  of  dower  or  other- 
wise" in  his  property,  and  si'cured  the  same  by 
mortgage  on  nis  proper^.  Subseauently  he  exe- 
cuted a  will  with  a  provision  as  follows:  "I  give, 
devise,  and  bequeath,  in  lieu  of  all  other  allow- 
ances, to  my  wife  ♦  •  •  the  sum  of  ^6,- 
000.00."  for  her  own  use  and  during  her  life. 
Held,  that  the  bequest  in  the  will  was  a  substitute 
for  the  amount  due  by  the  bond. 

2.  Although,  under  the  provision  of  section 
2294,  Rev.  St.,  a  will  docs  not  become  effectual 
until  proved,  yet  when  proved.  It  takes  effect 
by  way  of  relation  so  as  to  vest  the  title  to  proper- 
ty devised  by  it  in  the  devisees  immediately  upon 
the  death  of  the  testator. 

Appeal  from  circuit  court,  Waukesha 
county;  A.  Scott  Sloan,  Judge. 

Action  by  Rachel  Graves  against  the  exec- 
utor and  residuary  legatees  of  Willlain 
Graves,  deceased.  From  Judgment  for  de- 
fendants, plaintiff  appeals.     Affirmed. 

It  appears  from  the  record:  That  Novem- 
ber 25,  1868,  the  plaintiff,  Rachel  Graves, 
and  the  deceased,  William  Graves,  were 
husband  and  wife.  That  on  that  day  the 
said  William  Graves,  under  his  hand  and 
seal,  executed  and  delivered  to  one  Lyman 
F.  Stowe,  as  trustee  for  his  wife,  the  said 
Rachel,  a  bond  in  the  penal  sum  of  $6,000,  to 
be  paid  to  the  said  trustee  for  the  said 
Rachel,  and  to  the  heirs  of  her  body,  for 
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which  he  thereby  bound  himself,  his  heirs, 
administrators,  and  assigns.  That  the  con- 
ditions of  said  bond  were  to  the  effect  that 
whereas,  the  said  William  Graves  is  desirous 
to  provide  tor  said  Rachel  a.  suitable  allow- 
ance out  of  his  estate,  and  is  desirous  to  give 
her  and  to  the  heirs  of  her  body,  absolutely, 
the  sum  of  $6,000,  to  become  due  and  payable 
to  her  or  to  the  heirs  of  her  body  by  her 
former  husband  upon  the  death  of  the  said 
William,  or  in  case  of  the  death  of  the  said 
Rachel  before  the  death  of  said  William, 
then  the  snm  of  $6,000  to  become  due  and 
payable  to  the  heirs  of  the  body  of  the  said 
Rachel,  or  the  same  may  be  sooner  paid,  at 
the  option  of  the  said  William;  and  when 
paid  the  same  to  be  in  full  of  all  claims  of 
dower  or  otherwise  which  the  said  Rachel, 
as  the  wife  of  the  said  William,  may  or 
shall  tiave  in  the  property  of  the  said  Wil- 
liam; and  upon  such  payment  in  the  life- 
time of  the  said  Rachel  she  is  to  execute 
and  deliver  to  the  said  William  a  release  In 
full  of  all  the  dower  right  or  other  claims, 
under  her  hand  and  seal.  That  in  case  of 
the  death  of  the  said  William  or  of  the  said 
Rachel  hetore  the  payment  of  $6,000  the  said 
William  or  his  heirs,  executors,  administra- 
tors, or  assigns  shall  have  two  years  to  pay 
the  same,  by  paying  interest  at  7  per  c^nt. 
from  the  date  of  the  death  of  either  the  said 
William  or  Rachel.  That  upon  the  full  per- 
formance of  said  conditions,  then  said  bond 
to  be  void.  That  to  secure  the  performance 
of  the  conditions  of  said  bond  the  said  Wil- 
liam and  Rachel  Graves,  under  their  hands 
and  seals,  November  25,  1868,  executed  a 
mortgage  upon  the  lands  therein  described, 
and  which  mortgage  was  duly  recorded. 
That  on  the  same  day  of  executing  said 
bond  and  mortgage  they  were  delivered  to 
the  said  Stowe,  and  that  said  Stowe  there- 
upon gave  a  bond  to  the  said  William 
Graves,  wherein  he  bound  himself,  his 
heirs  and  assigns  forever,  in  the  sum  of 
$1,000,  and  recited  therein  the  bond  from 
said  William  Graves  to  the  said  Stowe,  and 
then  contained,  in  effect,  these  conditions, 
to  wit:  Now,  therefore,  the  condition  of 
this  obligation  is  such  that  if  the  said  Rachel 
shall  accept  the  payment  of  said  mortgage 
executed  as  aforesaid  in  full  of  all  other  de- 
mands of  dower  or  otherwise  against  said 
William  on  his  property,  and  shall  execute  a 
release  of  her  dower  Interest  in  the  prop- 
erty of  said  William  on  the  payment  of  said 
mortgage  and  bond  according  to  the  condi- 
tions therein  named,  and  shall  make  the  said 
William  no  costs  nor  expenses  by  any  law- 
suit against  him  for  dower  or  alimony,  nor 
shall  make  any  claim  or  costs  against  him 
whatever  over  and  above  the  payment  of 
said  mortgage  by  said  William  to  the  said 
trustee  as  conditioned  therein,  arising  out  of 
the  relation  of  husband  and  wife  between 
said  parties,  then  this  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and  effect 
That  April  80, 1877,  the  said  William  Graves 


duly  made  and  executed  his  last  will  and 
testament,  under  his  hand  and  seal,  contain- 
ing, among  other  things,  the  following  provi- 
sion, to  wit:  "First  After  the  payment  of 
my  just  debts  and  funeral  expenses,  I  give, 
devise,  and  bequeath  (in  lieu  of  all  other  al- 
lowances) to  my  wife,  Rachel,  the  sum  of 
$6,000  for  her  own  use;  and  the  nse  of  all 
my  household  furniture,  beds  and  bedding, 
during  her  lifetime;  afterward  to  t>e  divid- 
ed between  Anna  Lee  and  Henrietta  Kane 
equally,  share  and  share  alike."  That  No- 
vember 28,  1893,  the  said  William  Graves 
died,  leaving  said  paper  writing  as  bis  last 
will  and  testament  ITiat  February  7,  1894, 
upon  proper  proceedings  had,  said  will  was 
admitted  to  probate  by  the  county  court  for 
Waukesha  county.  That  upon  proper  pro- 
ceedings had  the  said  county  court,  July  31. 
1804,  entered  a  decree  to  the  effect  that  the 
bequest  in  said  will.  In  lieu  of  all  other  al- 
lowances, of  $6,000  to  the  said  Rachel,  for 
her  use,  Is,  If  accepted  by  her,  an  absolute 
gift  within  the  true  intent  and  meaning  of 
said  wUI,  not  limited  by  the  terms  of  the 
gift  following  as  to  furniture,  and  is  not  a 
gift  of  the  use  or  income  merely;  and  tbe 
said  sum  Is,  If  accepted  by  her,  payable  to 
her  absolutely,  and  to  her  legal  representa- 
tives In  the  event  of  her  death  antecedent 
to  Its  payment  That  said  bequest,  being 
by  the  terms  of  said  will  "In  lieu  of  all  oth- 
er allowances,"  is,  according  to  the  true  in- 
tent and  meaning  of  said  will,  not  only  in 
lieu  of  dower  and  other  statutory  rights 
which  by  law  she,  said  Rachel,  might,  as 
widow,  have  had  in  the  estate  of  said  de- 
ceased, except  for  some  provision  to  the 
contrary,  but  is  also  In  lieu  of  tbe  like  sum 
secured  to  be  paid  to  her  by  the  aforesaid 
bond  and  mortgage,  and  supersedes  the 
same,  and  Is  not  an  additional  provision 
thereto;  and  that  the  payment  to  said  Ra- 
chel by  the  executor  of  said  will  of  tbe  said 
$6,000  by  said  will  bequeathed  to  her  will  be 
a  full  discharge  of  all  claims  she  may  have 
upon  said  estate,  Inclusive  of  her  claims  by 
virtue  of  said  bond  and  mortgage,  as  well  as 
of  her  claims  under  the  statutes  in  case  of 
an  election  by  the  widow  to  reject  the  pro- 
visions of  the  will.  That  upon  an  appeal 
therefrom  to  the  circuit  court  by  tbe  said 
Rachel,  and  a  hearing  therein  had.  It  was 
ordered,  adjudged,  and  decreed  that  the  con- 
struction so  placed  upon  said  will  by  th« 
county  court  be,  and  the  same  thereby  was. 
In  all  things  ratified  and  confirmed,  and  said 
Judgment  so  entered  by  said  county  court 
upon  the  construction  of  said  will  was 
thereby  affirmed.  From  that  Judgment  the 
said  Rachel  brings  this  appeal. 

Maurice  McKenna,  for  appelant.  Ryan 
&  Merton  and  Ohafin  &  Parkinson,  for  re 
spondents. 

CASSODAT,  3.  (after  stating  the  facUV 
The  bond  from  William  Graves  to  Lyman 
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F.  Stowe,  as  trustee,  and  the  mortgage  from 
WUllam  Graves  and  his  wife,  Rachel,  to 
Stowe,  to  secure  that  bond,  and  the  bond 
from  Stowe  back  to  William  Graves,  men- 
tioned In  the  foregoing  statement,  must  be 
tnken  and  considered  together  as  one  in- 
stT-ument,  and,  when  so  considered,  they  were 
manifestly  made  with  the  Intention  of  se- 
curing to  Itachel,  In  case  she  survived  her 
hnsband,  and  to  her  children  by  a  former 
husband,  to  case  WUllam  survived  her,  the 
sura  of  $6,000,  to  become  due  and  payable 
upon  the  death  of  William  or  Rachel  (which- 
ever should  first  die),  or  within  two  years 
from  the  date  of  sncb  first  death,  with  In- 
terest from  that  date  at  7  per  cent.,  and  that 
Biich  payment  shonUl  be  in  full  of  any  and 
all  claim  of  the  said  Rachel,  as  the  wife  or 
widow  of  the  said  William,  of  dower  or 
otherwise;  and  such  payment  was  only  to 
be  made  by  such  trustee  upon  condition  that 
she  accept  the  same  in  full  of  all  other  de- 
mands of  dower  or  otherwise  against  said 
estate,  and  execute  a  release  of  her  interest 
tliereln  accordingly.  It  may  be,  as  contend- 
ed, that  a  wife  cannot,  during  coverture,  by 
mere  deed  of  release,  signed  by  herself  alone, 
bar  herself  of  her  statutory  rights  in  the 
property  of  her  deceased  husband.  Wllber 
V.  Wllber,  62  Wis.  298,  9  N.  W.  103;  Mun- 
per  V.  Perkins,  62  Wis.  504,  22  N.  W.  511; 
Leach  v.  Leach,  65  Wis.  291,  26  N.  W.  754; 
Jje  Saulnier  v.  Krueger,  85  Wis.  214,  54  N. 
W.  774;  In  re  Rausch,  35  Minn.  291,  28  N. 
XV.  920;  Holmes  v.  Holmes,  54  Minn.  352, 
5C  N.  W.  46.  Nevertheless,  the  Intention 
that  those  Instruments  should  have  such  an 
effect  Is  very  manifest  from  their  contents, 
and  It  Is  at  least  very  doubtful  whether  she 
oould  have  enforced  payment  under  those 
Instruments  without  at  the  same  time  com- 
plying with  the  conditions  thereby  imposed 
upon  her.  However  that  may  be,  since  it 
appears  that  William  Graves  died  November 
28,  1883,  leaving  a  last  will  and  testament, 
In  and  by  which  he  made  provision  for  his 
widow,  Rachel,  as  mentioned  in  the  fore- 
going statement,  it  Is  manifest  that  she  was 
thereby  put  to  her  election  whether  she 
would  take  the  provisions  so  made  for  her 
In  the  will  or  claim  under  the  statutes  (sec- 
tion 2171,  Rev.  St.).  Being  entitled  to  such 
election,  she  must  be  deemed  to  have  elected 
to  take  such  provision  so  made  for  her  in 
the  will,  since  it  does  not  appear  that  with- 
in one  year  after  the  death  of  her  husband 
sshe  filed  in  the  probate  court  notice  in  writ- 
ing that  she  elected  to  take  under  the  stat- 
utes, instead  of  the  provisions  made  for  her 
in  the  win.  Section  2172,  Rev.  St.;  Hardy 
V.  Scales,  54  Wis.  452,  11  N.  W.  590;  Van 
Rteenwyck  v.  Washburn,  59  Wis.  496,  17 
N.  W.  289. 

The  question  recurs  whether  the  bequest 
made  for  the  widow  in  the  will  Is  cumula- 
tive or  substitutional.  By  the  first  clause 
of  the  will  Mr.  Graves  provides  that:  "After 
the  payment  of  my  just  debts  and  funeral 
v.63N.w.n6.4 — 18 


expenses,  I  give,  devise,  and  bequeath  (In 
lieu  of  all  other  allowances)  to  my  wife, 
Rachel,  the  sum  of  six  thousand  dolhirs,  for 
her  own  use,  and  the  use  of  all  my  house- 
hold furniture,  beds  and  bedding,  during  her 
lifetime;  afterward  to  be  divided  between 
Anna  Lee  and  Henrietta  Kane  equally,  share 
and  share  alike."  The  portion  of  this  be- 
quest thus  giving  to  the  widow  the  use  for 
her  life  of  the  "household  furniture,  beds 
and  bedding"  is  additional  to  anything  se- 
cured or  attempted  to  be  secured  to  her  by 
the  two  bonds  and  mortgage  mentioned.  No 
objection  Is  made  to  the  construction  placed 
upon  this  portion  of  that  clause  by  the  trial 
court.  But  it  is  contended  that  the  portion 
of  the  clause  which  bequeathed  to  Rachel 
16,000  for  her  own  use  "in  lieu  of  all  other 
allowances"  was,  nevertheless,  also  In  ad- 
dition to  the  $6,000  secured  or  attempted 
to  be  secured  to  her  by  the  two  bonds  and 
mortgage.  It  will  be  observed  that  the 
amount  thus  secured  in  each  instance  is 
precisely  the  same.  As  secured  by  the  bonds 
and  mortgage,  it  became  due  and  imyable 
Immediately  upon  the  death  of  William,  with 
tlie  privilege  of  those  representing  his  estate 
to  postpone  such  payment  for  a  period  not 
exceeding  two  years,  by  paying  Interest  there- 
on at  7  per  cent,  from  the  time  of  his  death. 
Such  provision  for  paying  interest  pending 
such  postponement  emphasizes  the  fact  that 
by  the  terms  of  the  bonds  and  mortgage  the 
$e,(X)0  is  treated  as  the  property  of  Rachel 
from  the  time  of  the  death  of  her  hnsband. 
The  will  is  silent  as  to  the  time  when  the 
if6,(KX)  should  become  due  and  payable.  True, 
the  will  did  not  become  effectual  until  it 
was  proved,  February  7,  1894  (section  2204, 
Rev.  St.).  but  the  moment  It  was  proved  It 
took  efl'eet,  by  way  of  relation,  as  of  the 
death  of  the  testator,  which  was  November 
28,  1803  (Bridge  v.  Ward,  35  Wis.  687;  Scott 
V.  West,  63  Wis.  5.')2,  24  ti.  W.  161,  and 
25  N.  W.  18).  In  other  words,. the  bequest 
of  $6,000  In  the  will  must  be  deemed  to 
have  become  vested  in  Rachel,  in  point  of 
legal  right,  immediately  upon  the  death  of 
the  testator.  Scott  v.  West,  63  Wis.  560,  571, 
24  N.  W.  161  and  25  N.  W.  18.  Thus  It  ap- 
pears that  the  $6,000  bequeathed  by  the  will 
and  the  $0,000  secured  or  attempted  to  be 
secured  by  the  bonds  and  mortgage,  were 
substantially  the  same  in  amount,  and  be- 
came vested  in  the  widow  at  the  same  mo- 
ment of  time;  and.  In  addition,  the  will  gave 
her  the  use  of  the  furniture,  beds  and  bed- 
ding, during  her  life,  as  mentioned.  All 
agree  that  the  will  must  be  construed  in 
accordance  with  the  Intentions  of  the  tes- 
tator as  expressed  In  or  implied  from  the 
language  therein  employed.  Undoubtedly, 
the  general  rule  is  as  contended  by  counsel 
for  the  widow,  that:  "If  a  legacy  of  the 
same  amount  to  the  same  person  be  re- 
peated In  two  separate  testamentary  instru- 
ments, as  a  will  and  codicil,  prima  facie  the 
legatee  la  entitled  to  both  legacies.    •    *    • 
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But  if  tbe  repetition  occnn  In  one  and  the 
same  testamentary  instrument,  prima  facie 
tbe  legatee  is  entitled  to  one  legacy  only." 
Hawk.  Wills  (Am.  Notes)  303,  and  cases 
there  cited.  The  same  learned  author,  in  tbe 
same  connection,  says:  "But  it  may  often 
be  the  case  that  of  two  legacies  given  by 
different  instruments  the  latter,  whether 
equal  to  the  former  or  of  greater  amount, 
is  a  repetition  of  or  substitution  for  the 
former."  Id.  p.  304.  In  support  of  this  prop- 
osition be  cites  several  English  cases,  as 
"where  the  amounts  are  equal,  but  some 
circumstances  are  altered";  and  "again, 
where  a  series  of  legacies  given  by  one  tes- 
tamentary instrument  is  repeated  in  another 
with  slight  variation  or  additions,  the  sim- 
ilarity of  the  two  sets  of  gifts  may  show 
that  the  second  instrument,  as  a  whole,  is 
intended  as  a  substitution  for,  and  not  an 
addition  to,  the  first"  Id.  In  addlUon  to 
the  cases  there  cited  in  support  of  tbe  prop- 
ositions stated,  see  Fowler  v.  Fowler,  3  P. 
Wms.  353;  Barclay  v.  Wainwrlght  3  Ves. 
462;  Hinchcliffe  v.  Hinchcliffe,  Id.  616;  Os- 
borne V.  Duke  of  Leeds,  5  Ves.  369;  Benyon 
V.  Benyon,  17  Ve&  34;  Kidd  v.  North,  14 
Sim.  463;  Wbyte  v.  Whyte,  L.  R.  17  Eq.  50; 
Atkinson  v.  Littlewood,  L.  R.  18  Eq.  595; 
Rice  V.  Society,  66  X.  H.  101;  13  Am.  & 
Eng.  Ena  Law,  64-58.  In  some  of  these 
cases  the  court  seized  upon  very  slight  cir- 
cumstances for  the  purpose  of  holding  that 
the  bequest  last  made  was  substitutional. 
We  do  not  think  there  is  anything  In  Wil- 
son V.  0'I.«ary,  L.  R.  12  Eq.  525,  affirmed 
7  Cb.  App.  448,  relied  upon  by  counsel,  which 
militates  against  the  views  herein  expressed. 
That  case  was  peculiar  in  its  facts,  and  ap- 
pears to  have  been  rightly  decided.  In  tbe 
case  at  bar  the  language  of  the  will  and 
the  circumstances  presented  pretty  clearly 
indicate  that  the  bequests  to  tbe  widow  In 
the  will  were  by  way  of  satisfaction  of  the 
provision  made  for  ber  in  the  bonds  and 
mortgage.  Tbe  amount  and  the  motive  In 
each  case  were  substantially  the  same.  A 
manifest  purpose  in  the  bonds  and  mortgage 
was  to  thereby  forever  bar  Rachel,  upon 
his  death,  from  any  right  to  any  other  por- 
tion of  bis  estate  by  virtue  of  tbe  statutes. 
Mr.  Graves  may  have  realized  that  there 
was  some  doubt  whether  they  would  have 
such  an  eCtect  The  bequests  to  her  in  the 
will  were,  under  the  adjudications  of  this 
court,  cited,  presumptively  in  Ilea  of  any 
right  or  claim  under  the  statutes.  Such  be- 
quests are  therein  expressed  to  be  "in  lieu 
of  all  other  allowances."  Counsel  contend 
that  this  refers  to  such  allowances  as  might 
otherwise  have  been  made  to  ber  by  tbe 
court  under  tbe  statutes.  But  the  bond  from 
Mr.  Graves  to  Stowe  speaks  of  tbe  $6,000 
as  "a  suitable  allowance  out  of  his  estate." 
Tbe  word  "allowance"  is  manifestly  used 
in  the  same  sense  In  the  will.  We  must 
hold  that  tbe  bequests  made  to  Rachel  in 
the  wUl  were  intended  to  be  and  are  in  sat- 


isfaction of  the  provision  made  for  her  Ii. 
the  bonds  and  mortgage.  Had  she  elected 
to  take  under  the  statutes,  a  difTerent  ques- 
tion might  have  been  presented.  Tbe  costs 
and  disbursements  of  all  parties  In  this  court 
are  payable  out  of  the  estate.  The  couuty 
court  will  make  such  allowance  to  tbe  re- 
spective parties  out  of  the  estate  for  coun- 
sel fees  in  this  court  as.  In  the  exercise  of 
a  sound  discretion,  may  be  just  The  Judi;- 
ment  of  tbe  chrcuit  court  is  affirmed. 


FARR  V.  DDRANT  et  at 
(Supreme  Court  of  Wisconsin.    May  15,  1895.) 

Limitations — Absencb  raou  State. 

Defendant  after  the  cause  of  action 
against  him  had  accrued,  left  the  state  on  three 
difFerent  occaaioDS,  being  absent  in  all  about  30 
months,  but  gtill  maintained  a  residence  in  the 
state.  Bdd,  that  Rev.  St.  §  4231,  providing  that 
if  the  debtor  "shall  depart  from  and  reside  out  of 
the  state"  after  the  cause  of  action  has  accrued, 
the  running  of  the  statutes  of  limitations  shall  be 
suspended  during  such  absence,  did  not  apply. 

Appeal  from  circuit  court  Waukesha  county; 
A.  Scott  Sloan,  Judge. 

Action  by  M.  H.  Farr  against  John  Durant 
and  William  Durant  Judgment  for  plaiutifT, 
and  defendant  John  Durant  appeals.  Re- 
versed. 

Action  against  John  and  William  Durant 
as  Joint  and  several  makers  of  a  promissory 
note  to  the  plaintiff  for  $800,  dated  January 
6,  1885,  payable  one  year  after  its  date,  with 
interest  at  S  per  cent  per  annum.  The  plaiu- 
tifF  claimed  Judgment  for  $800,  with  interest 
from  January  6,  1894,  up  to  which  time  he 
conceded  the  interest  had  been  paid.  Tbe  de- 
fendant John  Durant  relied  on  the  statute  of 
limitations  of  six  years.  Upon  trial  before 
a  Jury,  it  appeared  that  the  defendants  both 
resided  in  Wisconsin  when  tbe  note  was  given 
and  when  it  matured;  that  for  eight  years 
after  the  execution  of  the  note,  tbe  defendant 
John  Durant  continued  to  reside  at  Muk- 
wonago.  Wis.;  that  in  the  meantime  he  bad 
been  absent  in  California  three  times,  uamel}-, 
in  October,  after  the  maturity  of  the  note, 
be  went  to  Califonila,  and  was  absent  about 
four  months,  getting  back  in  the  following 
February;  that  he  went  there  again  about 
two  years  afterwards,  and  was  absent  about 
five  months,  returning  the  following  April; 
and  that  he  yrent  again  about  December  1, 
1891,  and  was  gone  about  a  year  and  six 
months,  returning  in  April,  1893;  that  be  was 
on  these  occasions  out  of  the  state  in  all  about 
30  months.  If  the  statute  ran  while  be  was 
so  absent  the  cause  of  action  was  barred; 
otherwise  not ,  Tbe  court  ruled  that  the  stat- 
ute did  not  run  during  the  time  he  was  so 
absent,  and  directed  a  verdict  for  tbe  plaintiff, 
and  from  a  Judgment  tbereon  the  defeudaut 
John  Durant  appealed. 

Chaflu  &  Parkinson,  for  appellant  E.  B. 
Mills  and  Ryan  &  Merton,  for  respondent 
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PINNET,  J.  (after  stating  the  fftcts).  The 
case  turns  upon  the  proper  effect  to  oe  given 
to  the  second  exception  to  the  runnlL  ^  of  the 
statute,  contained  In  section  4231,  Rev  St, 
namely:  "If  after  a  cause  of  action  shall 
have  accrued  against  any  person  he  shall  de- 
I<art  from  and  reside  out  of  this  state,  the  time 
uf  his  absence  shall  not  be  deemed  or  taken 
as  any  part  of  the  time  limited  for  the  com- 
mencement of  such  action."  The  statute  la 
a  very  plain  one,  and  effect  should  be  glyenr 
to  It  according  to  its  natural  and  obrlous 
meaning.  It  seems  clear  that  mere  absence 
from  the  state  is  not  sufficient  to  create  an 
exception  or  interropt  the  course  of  the  stat- 
ute, but  residence  out  of  the  state  as  well 
is  essential;  that  is  to  say,  a  settled,  fixed 
abode  and  intention  to  remain  there  perma- 
nently, at  least  for  a  time,  for  business  or 
other  purposes,  is  essential  in  order  to  con- 
Ntitute  a  residing  without  the  state,  within 
the  meaning  of  the  statute.  This  is  in  ac- 
cordance with  the  great  weight  of  authority 
In  states  where  an  exception  to  the  statute 
exists  to  the  same  effect  as  In  our  own,  in 
most  of  which  it  was  considered  and  con- 
iitrued  before  it  was  adopted  here.  Coliester 
V.  Hail^,  6  Gray,  517;  Langdon  v.  Doud,  6 
Allen,  423;  Gilman  v.  Cutts,  27  N.  H.  348; 
Hall  V.  Nasmitli,  28  Vt  791;  Drew  v.  Drew, 
37  Me.  388;  Wheeler  v.  Webster,  1  B.  D. 
Smith,  1;  Ford  v.  Babcocli,  2  Sandf.  618; 
Pells  V.  Snell,  130  111.  370,  23  N.  E.  117.  In 
the  case  of  Barney  v.  Oelrlchs,  138  U.  S. 
r>29.  11  Sup.  Gt  414,  this  exception  was  fully 
considered,  and  the  principal  authorities  were 
cited  in  the  opinion  of  Fuller,  C.  J.,  and  with 
the  result  above  stated.  There  is  such  a  gen- 
eral concurrence  of  adjudicated  cases  on  the 
point  that  the  question  must  be  considered 
as  settled,  and  that  the  particular  provision 
in  (lueation  may  fairly  be  said  to  have  been 
adopted  here,  in  view  of  the  construction  it 
had  already  received  elsewhere.  The  conten- 
tion that  the  word  "and"  should  be  construed 
as  meaning  "or,"  so  that  the  exception  would 
be  if  "be  shall  depart  from  or  reside  out  of 
this  state,"  is  wholly  inadmissible.  M»e  ab- 
sence from  the  state  is  not  equivalent  to  resi- 
dence elsewhere,  and  occasional  absences  of 
a  resident  of  this  state,  for  business  or  pur- 
poses of  pleasure,  and  the  like,  but  continuing 
to  re^de  and  tuve  bis  legal  domicile  here,  are 
not  to  be  deducted  in  computing  the  period 
of  the  statutory  bar.  Ford  v.  BalKX>ck,  2 
Sandf.  518,  525).  We  hold,  therefore,  that,  in 
order  that  the  defendant  may  be  said  to  have 
resided  out  of  the  state  and  in  California,  he 
must  have  acquired  a  fixed  and  permanent 
abode  or  dwelling  place  there,  for  the  time 
being  at  least 

It  was  contended  that  the  defendant  Wil- 
liam Duiant  bad  made  a  payment  of  Interest 
on  the  note  within  the  period  of  six  years  be- 
fore the  suit,  at  the  direction  of  the  defendant 
John  Durant,  but  the  evidence  on  that  sub- 
ject is  not  such  that  a  verdict  to  that  effect 
could  be  Bostalned.    The  court  should  have 


directed  a  verdict  in  favor  of  the  defendant 
John  Durant,  instead  of  one  against  him,  and 
for  this  misdirection  the  Judgment  of  the  cir- 
cuit court  must  be  reversed.  The  Judgment 
of  the  circuit  court  is  reversed,  and  the  cause 
la  remanded  for  a  new  trial 


SARDELL  et  al.  v.  CARROLIi. 
(Supreme  Court  of  Wisconsin.    May  15,  1895.) 

Ck>XTRIBUT10N  DBTWBSil  SUBBTIBS. 

In  an  action  by  sureties  on  the  bond  of  an 
insolvent  executor,  against  a  cosurety,  for  contri- 
bution, B  petition  alleging  the  execution  of  the 
bond  by  plaintiffs  and  defendant,  the  insolvency 
of  the  executor,  the  payment  of  his  indebtedness 
to  the  estate  by  plaintiffs  upon  being  threatened 
with  suit,  and  defendant's  failure  to  contribute 
to  such  payment,  was  good  against  general  demur- 
rer. 

Appeal  from  circuit  court,  Waukesha 
county;  A.  Scott  Sloan,  Judge. 

Action  by  A.  G.  Harden  and  others  against 
William  Carroll.  From  an  order  overrul- 
ing a  demurrer  to  plaintiffs'  petition,  the  de- 
fendant appeals.     Affirmed. 

The  complaint  alleges,  in  effect,  that 
February  19,  1889,  one  Bathsheba  Wilkin- 
son died  in  A\  aukeslia  county,  leaving  a  will 
in  which  one  William  E.  Swan  was  named 
as  executor  thereof;  that  August  13,  1889, 
these  plaintiffs  and  the  defendant  signed  a 
bond  with  Swan,  as  such  executor,  and  as 
sureties  for  him,  in  the  matter  of  said  es- 
tate; that  said  Swan  thereupon  filed  said 
bond,  and  qualified  as  such  executor,  and  en- 
tered upon  the  discharge  of  his  duties  as 
such;  that  June  29,  1803,  Swan  was  adjudg- 
ed in  the  matter  of  said  estate  to  pay  the 
sum  of  $2,773.54;  that  September  11,  1893, 
Swan  became  insolvent,  and  made  an  as- 
sigimient  of  all  his  property  for  the  benefit 
of  his  creditors;  that  between  that  date  and 
November  16,  1893,  the  representative  of 
that  estate  demanded  payment  of  that  sum 
from  Swan,  and  also  from  these  plaintiffs, 
as  such  sureties,  and  threatened  the  plain- 
tiffs with  suit  unless  the  same  was  forth- 
with paid;  tliat  November  16,  1893,  the 
plaintiffs,  upon  the  advice  of  counsel,  paid 
over  to  said  estate  the  said  sum  of  $2,773.54; 
that  these  plaintiffs  thereupon  proved  their 
claim  for  the  amount  so  paid  against  the 
estate  of  Swan,  together  with  $50  paid  by 
them  for  legal  services  therein,  but  were 
only  able  to  collect  from  the  estate  of  Swan 
$787.70,  leaving  a  balance  of  $2,035.84;  that 
swan's  said  estate  had  been  settled,  and  he 
discharged  from  his  debts;  that  the  defend- 
ant paid  nothing  by  reason  of  his  liability 
as  surety  on  said  bond;  that  the  plaintiffs 
bring  this  action  against  him  to  compel  con- 
tribution of  his  one-third  of  the  amount  so 
paid  and  expended  by  them  as  such  sure- 
ties, to  wit,  the  sum  of  $678.61,  with  inter- 
est thereon  from  November  16,  1803,  To 
that  complaint  tie  defendant  demurre<l,  on 
the  ground  that  it  did  not  state  facts  suffi- 
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clent  to  constitute  a  cause  of  action.  From 
an  order  overruling  that  demurrer  the  de- 
fendant brings  this  appeaL 

Carney,  Clasen  &  Walsh,  for  appellant  D. 
H.  Sumner,  for  respondents. 

CASSODAT,  J.  (after  stating  the  facts). 
This  Is  not  an  action  on  the  bond  given  by 
Swan  as  executor,  as  counsel  for  the  defend- 
ant seems  to  thinlE.  This  being  so,  there 
was  no  necessity  for  obtaining  any  permis- 
sion from  the  county  court  before  commen- 
cing the  action;  and  sections  4014,  4016, 
Rev.  St,  cited  by  counsel,  have  no  applica- 
tion. "The  right  of  contribution  is  an  equi- 
ty which  springs  up  at  the  time  two  or  more 
persons  assume  as  to  each  other  the  rela- 
tion of  cosureties  for  a  common  principal, 
and  ripens  into  a  cause  of  action  when  one 
of  the  sureties  pays  more  tlian  his  propor- 
tion of  the  debt  for  which  all  were  liable." 
Baylie,  Sur.  S  1.  c.  15,  p.  317;  Faurot  v. 
Gates,  80  Wis.  575,  57  N.  W.  294.  Such  con- 
tribution may  be  enforced  in  a  suit  at  law 
as  well  as  In  equity.  1  Brandt,  Sur.  S  2S9. 
The  facts  alleged  in  the  complaint  negative 
the  contention  that  the  payment  by  the 
plaintiffs  was  voluntary.  They  only  made 
payment  after  a  demand  bad  been  made  of 
them,  and  they  had  been  threatened  with 
suit  unless  they  paid  forthwith.  The  order 
of  the  circuit  court  is  affirmed. 


JOHNS  et  al.  v.  NORTHWESTERN  MUTU- 
AL RELIEF  ASS'N. 
(Supreme  Court  of  Wisconsin.    May  15,  1895.) 

Lirs  INSDRAMCE — SUICIDB — EviDBXOB. 

Evidence  that  a  person  went  to  bed  aa 
usual,  and  in  the  morning  wss  found  drowned  in 
a  cistern,  the  opening  to  which  was  15  by  20 
inches,  raises  a  presumption  of  Auicide,  so  as  to 
defeat  recovery  on  a  policy  of  life  insurance 
excepting  rislis  arising  from  suicide. 

Appeal  from  circuit  court,  Wauljesha  coun- 
ty;  George  Ciementson,  Judge. 

Action  by  Elizabeth  Johns  and  others 
against  the  Northwestern  Mutual  Relief  As- 
sociation on  a  life  insurance  policy.  From  a 
judgment  for  plaintifTs,  defendant  appeals. 
Reversed. 

It  appears  from  the  record:  That  Hubert 
Johns  entered  into  a  contract  of  insurance 
with  the  defendant  in  188.5.  That  said  con- 
tract continued  in  force  until  October  1, 
1890,  when,  by  agreement  of  the  parties,  the 
•Id  certificate  of  insurance  was  surrendered, 
and  a  new  one  issued,  dated  on  that  day,  to 
the  effect,  whei-eln  and  whereby,  in  consid- 
eration of  the  payment  of  assessments  there- 
in mentioned  upon  maturity  of  said  cer- 
titicate,  and  within  90  days  after  due  proof 
and  allowance  of  such  claim  upon  presenta- 
tion and  surrender  thereof,  the  defendant 
would  pay  the  said  Hubert  Johns,  or,  In  case 
of  his  death,  the  beneficiaries  therein  nam- 
ed, If  llTlng,  as  therein  mentioned,  provided 


that  said  disability  benefit  should  only  ap- 
ply and  be  paid  in  cases  where  the  injury 
therein  provided  and  contemplated  should 
result  from  and  be  brought  about  by  some 
external  cause  of  accident,  and  not  by  dis- 
ease, or  any  voluntary  act  of  the  member. 
That  the  same  was  to  mature  by  limitation 
March  14,  1914,  and  then  be  paid  as  tberein 
prescribed.  That  in  case  of  maturity  by 
death,  80  per  cent  of  an  assessment  of  one 
table  rate  from  each  member,  levied  and 
collected  therefor  and  applicable  thereto,  not 
exceeding  $4,000,  less  any  payment  before 
made  on  account  of  maturity  by  disability  or 
limitntioa,  or  any  indebtedness  due  or  ac- 
crued to  the  association  from  such  member, 
'xnat  said  certificate  was  so  issued,  and  ac^ 
cepted  subject  to  the  conditions,  rules,  and 
regulations  printed  on  the  baclc  thereof. 
That  among  the  rules  and  regulations  so  In- 
dorsed thereon  is  the  following,  to  wit:  "Sui- 
cide or  self-destruction  of  the  member  here- 
in named,  whether  voluntary  or  involuntary, 
sane  or  Insane  at  the  time  thereof,  .is  not  a 
rislc  assumed  by  this  association;  provided, 
however,  that  in  case  of  self-destructioa  the 
association,  within  90  days  after  due  proof 
and  allowance  of  such  claim,  and  upon  pres- 
entation of  this  certificate,  shall  return  to 
the  beneficiaries  herein  named  80  per  cent 
of  all  assessments  paid  by  such  member; 
provided,  also,  that  the  amount  so  returned 
shall  not  exceed  80  per  cent  of  an  assess- 
ment levied  and  collected  therefor  and  ap- 
plicable to  the  payment  thereof."  That  June 
1,  tSiiS,  the  said  Hubert  Johns  came  to  his 
death  by  drowning  In  a  cistern.  That  Sep- 
tember 23,  1893,  this  action  was  commence<l 
in  equity  to  enforce  an  assessment  to  pay 
such  loss.  That  the  complaint  alleges  full 
performance  on  the  part  of  said  assured. 
The  answer  alleges,  in  effect,  the  rule  re- 
lieving the  defendant  from  liability  in  case 
of  suicide  or  self-destruction,  and  that  Hu- 
bert Johns  came  to  his  death  by  suicide  or 
Fclf-destniction.  At  the  close  of  the  trial  the 
court  found,  in  effect,  the  facts  stated,  and 
tluit  Hubert  Johns  got  into  the  cistern  m 
which  he  was  found  dead  accidentally,  and 
did  not  commit  suicide,  and  did  not  talie  lii.a 
own  life,  either  voluntarily  or  involuntarily. 
As  conclusions  of  law  the  court  found  that 
the  plaintitfs  were  entitled  to  juogment,  or- 
dering and  directing  the  defendant  to  levy, 
assess,  and  collect  and  pay  to  the  bene- 
ficiaries above  named  (the  plaintiffs  herein) 
80  per  cent  of  the  assessment  so  made,  not 
to  exceed  the  sum  of  $4,000.  with  Interest 
thereon  from  September  20,  1893,  and  oraer- 
ed  Judgment  accordingly.  From  the  Judg- 
ment so  entered  thereon  the  defendant  brings 
this  appeal. 

T.  W.  Haight  and  H.  W.  Ohynoweth.  for 
appellant    Ryan  &  Merton,  for  respondents. 

OASSODAY,  J.  (after  stating  the  facts).  It 
appears  that  at  the  time  of  his  death  Hu- 
bert was  a  tailor  by  trade,  and  was  living 
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with  talB  second  wife;  that  he  had  two  chil- 
dren by  his  former  wife,— a  daughter,  who 
had  been  absent  from  home  for  a  long  time; 
and  a  son,  13  or  14  years  of  age,  who  had 
left  home  a  few  months  before  Hubert's 
death;  that  he  felt  bad  about  the  son  leav- 
ing as  he  did;   that  he  bad  lived  with  the 
plaintiff  Elizabeth,  hla  second  wife,  abont  11 
years;  that  they  had  six  children,  the  oldest 
Itelng  about  10  years  of  age,  and  the  yoang- 
est  a  few  months  of  age;   that  Hubert  and 
his  second  wife  had  always  apparently  lived 
happily  together;  that  Hubert  was  always 
reserved,  and  during  a  few  months  imme- 
diately before  his  death  was  more  or  less 
melancholy;  that  he  had  a  home  with  no 
liens  thereon;   that  he  was  ont  of  debt,  and 
had   $235  in  the  bank,  evidenced   by  cer^ 
tiflcates  of  deposit;   that  on  the  day  prior 
to  bis  death  be  worked  as  usual,  his  wife 
and  some  of  his  children  being  on  a  visit 
at    Pewaukee;   that  they  returned  about  0 
o'clock  In  the  evening;   that  he  then  started 
a  Are  In  the  kitchen,  and  told  his  wife  be 
would  go  down  town,  return  a  coat,  pay  his 
Insurance,  and  when  he  got  back  would  eat 
bis  supper;  that  he  spent  the  evening  with 
bis    family;   that  be  went  to  bed  with  his 
wife,  as  usual;   that  she  woke  up  early  the 
next   morning,— about  daylight  or  before,— 
and  missed  him;  that,  after  falling  to  find  him, 
she  went  out  the  back  door;   that  there  was 
a  beaten  path  on  the  earth  leading  from  that 
door  to  the  pump,  and  another  branching 
off  from  It  to  the  right,  leading  to  the  privy; 
that  in  going  In  that  path  from  the  house  to 
the  pump,  and  three  or  four  feet  to  the  left 
of  that  path,  and  six  or  eight  feet  from  the 
house,   was  a  cistern,  under  ground;  that 
the  ground  back  of  the  house  and  up  to  the 
cistern  curb  was  level;    that  the  curb  was  of 
l>oardB,  and  rose  about  four  Inches  above  the 
frround,  and  surrounded  the  opening  to  the 
cistern,  which  was  13  by  20  inches;   tliat  the 
itoard  cover  to  the  cistern  was  not  fasten- 
ed   to  the  curb,  but  was  loose;   that  upon 
discovering  that  the  cover  was  off  the  cistern, 
Bhe  looked  in,  and  there  Raw  and  felt  of  her 
husband  In  the  water;    that  she  at  once  gave 
t  lie  alarm,  and  the  neighbors  assembled,  and 
t'>f>k  him  out,  and  an  Inquest  upon  his  body 
was  held;   that  when  so  found  be  had  his 
undercl»thes,  pants,  and  stockings  on,  but 
no  coat    The  evidence  is  that  he  came  to  his 
death  by  drowning. 

Coiinsel  for  the  plaintiff  Is  undoubtedly 
correct  In  contending  that  "when  the  dead 
l>ody  of  the  insured  Is  found  under  circum- 
stances, and  with  such  Injuries,  that  the 
death  may  have  resulted  from  negligence, 
accident,  or  suicide,  the  presumption  Is 
against  suicide,  as  contrary  to  the  general 
conduct  of  mankind."  May,  Ins.  {  325. 
Wbetber  the  death  was  accidental  or  inten- 
tional, whenever  there  Is  any  evidence  bear- 
Ins:  upon  the  point,  is  a  question  of  fact 
for  the  Jury  or  court  Id.  It  is  only  essen- 
tla.1  that  the  evidence  preponderates  against 


the  presumption  of  accident.  Bachmeyer  v. 
Association.  87  Wis.  337,  338,  58  N.  W.  309. 
"A  presumption  of  suicide  cannot  be  indulged 
in  as  a  mere  presumption,  without  any  fact 
or  circumstance  upon  which  It  can  be  log- 
ically predicated."  Sorenson  v.  Pulp  C!o.,  56 
Wis.  338, 14  N.  W.  446.  Counsel  for  the  plain- 
tiff seem  to  rely  In  part  upon  that  case,  but 
there  were  no  facts  or  circumstances  in  that 
case  from  which  suicide  could  be  inferred.  On 
the  contrary,  they  were  all  harmonious  with 
death  by  accident  The  same  Is  true  with 
Cronkhlte  t.  Insurance  Co.,  75  Wis.  116,  43 
N.  W.  731.  Under  the  contract  of  Insurance 
in  the  case  at  bar  the  plaintiff  could  only 
recover  by  showing  that  the  death  was  the 
result  of,  or  brought  about  by,  "some  exter- 
nal cause  or  accident,  and  not  by  disease  or 
any  voluntary  act  of  the  member."  The  bur- 
den of  proving  such  facts,  subject  to  the 
presumption  mentioned,  was  upon  the  plain- 
tiff. Insurance  Co.  v.  McConkey,  127  U.  S. 
601,  8  Sup.  Ct  1300.  Under  the  contract  of 
Insurance,  this  defendant  did  not  assume 
the  risk  In  case  Hubert  Johns  committed 
"suicide  or  self-destruction,  •  •  •  wheth- 
er voluntary  or  Involuntary,  sane  or  insane 
at  the  time  thereof."  It  Is  immaterial,  there- 
fore, whether  at  the  time  of  his  death  he 
was  sane  or  Insana  Bigelow  v.  Insurance 
Co.,  93  U.  S.  284.  In  the  absence  of  any  evi- 
dence to  the  contrary,  we  must  assume  that 
Hubert  was  like  other  ordinary  men;  that 
he  had  two  legs,  and  walked  upon  his  .feet; 
that  In  walking  he  stepped  one  foot  at  a 
time;  that  in  talcing  a  step  with  one  foot 
the  other  necessarily  remained  upon  the 
ground  until  the  step  was  completed;  that, 
If  he  accidentally  stepped  Into  the  hole,  it 
could  only  be  with  one  foot,  and  that  that 
foot  would  necessarily  go  down  in  the  hole, 
while  the  other  foot  remained  upon  the 
ground,  and  his  body  and  arms  and  hands 
would  necessarily  fall  over  and  beyond  the 
hole.  It  is  conceded  and  fonnd  that  the  hole 
was  only  13  by  20  Inches  square  by  actual 
measurement  The  size  Of  an  ordinary  man 
Is  of  common  knowledge,  and  we  take  Judi- 
cial notice  that  no  ordinary  man  could  go 
through  such  a  hole,  unless  he  went  head 
first,  or  with  both  feet  first;  and  tliat  it  Is 
very  improbable.  If  not  Impossible,  for  such 
a  man,  walking  upon  the  gi'ound,  to  fall  Into 
such  a  hole,  either  head  first  or  with  both 
feet  first,  by  mere  accident,  and  without  any 
design  or  purpose  of  thus  going  down  into 
the  cistern.  And  If  we  assume  that  he  inten- 
tionally thus  went  down  Into  the  cistern,  at 
the  time  and  under  the  circumstances  men- 
tioned, then  the  Inference  of  "suicide  or 
self-destruction,"  within  the  meaning  of  the 
contract  seems  to  be  sufiicient  to  overcome 
any  presumption  of  accident  that  might  oth- 
erwise be  indulged.  Whether  the  plaintiffs 
can,  under  the  peculiar  wording  of  this  con- 
tract of  insurance,  recover  In  this  action  a 
per  cent  of  all  assessments  paid  by  Hubert 
Johna  was  not  argued,  and  Is  not  here  de- 
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termlned.  The  Judgment  of  the  circuit  court 
Is  reversed,  and  the  cause  is  remanded  for 
further  proceedings  according  to  law. 


RAYSON  T.  IIORTON  et  al. 
(Supreme  Court  of  Wisconsin.    May  15,  1895.) 

CbaNOE     or    VenUI  —  UOHNTT     0»   DEPBjrOAXT'g 

Rbsidbnob — FoBKCLOsaRE  or  Laborer's  Lien. 
Sanb.  &  B.  Ann.  St.  S  2624,  declaring  that 
where  an  action  begnn  in  the  municipal  court 
is  pending  on  appeal  in  the  circuit  court,  defend- 
ant mar  have  uie  place  of  trial  changed  to  the 
county  where  he  resides,  if  he  resided  there  when 
the  action  was  commenced,  secures  an  absolute 
right  to  change  of  venue  in  such  ease,  and  it  is 
not  modified  or  repealed  by  Laws  1891,  c.  139, 
§  2,  providing  that  the  petition  for  a  laborer's 
lien  snail  be  filed  in  the  county  where  the  labor 
was  performed,  or,  when  the  property  has  been 
taken  to  another  county,  tliat  the  petition  may  be 
filed,  and  an  action  to  foreclose  the  lien  brought, 
in  such  county. 

Appeal  from  clrcnlt  court,  Oneida  county; 
Charles  V.  Bardeen,  Judge. 

Action  by  Owen  Rayson  against  H.  F. 
Horton  and  others  to  foreclose  a  laborer's 
lien.  From  a  judgment  for  plaintitf,  de- 
fendants appeal.    Reversed. 

This  action  was  commenced  in  the  mu- 
nicipal court  of  Oneida  county,  to  foreclose 
a  laborer's  lien  against  certain  railroad  tlee, 
etc.,  in  that  county,  for  work  and  labor  per- 
formed thereon  by  the  plalntlft.  The  de- 
fendants appeared  In  the  action,  and  from 
a  judgment  rendered  therein  against  them 
they  appealed  to  the  circuit  court  for  Onei- 
da county,  and  thereupon  moved  that  court 
to  change  the  place  of  trial  of  the  action  to 
Price  county,  on  the  ground  that  they  were 
then,  and  at  the  time  the  action  was  com- 
menced, residents  of  that  county.  The  mo- 
tion was  opposed,  on  the  ground  that  the 
action  was  one  commenced  under  chapter 
139,  Laws  1S91,  entitled  "An.  act  in  relation 
to  liens  on  logs  and  lumber,"  and  that  the 
specific  property  on  which  a  lien  was  claim- 
ed had  been  attached,  and  that  the  place  of 
trial  could  not  be  changed,  for  the  reasons 
assigned.  The  circuit  court  denied  the  mo- 
tion, and  the  plaintiff  obtained  Judgment  in 
that  court,  from  which  the  defendants  ap- 
pealed. 

An^on  Green,  for  appellants.  Miller  & 
McCormick,  for  respondent 

PINNEY,  J.  (after  stating  the  facts).  The 
statute  (section  2G24,  Sanb.  &  B.  Ann.  St.) 
makes  it  the  duty  of  the  circuit  court  to 
"change  the  place  of  trial  of  any  action 
commenced  before  a  justice  of  the  peace  or 
municipal  court  by  process  personally  serv- 
ed, or  wherein  the  defendant  shall  enter  his 
appearance  in  such  justice  or  municipal 
court  and  pending  upon  appeal,  to  the  cir- 
cuit court  of  the  county  in  which  the  de- 
fendant resides,  upon  his  motion  made  at 
the  first  term  at  which  the  action  shall  be 
noticed  for  trial  if  It  shall  be  shown  that  he 


was,  when  the  action  wac  commenced,  a 
resident  of  such  county."  The  application 
In  this  case  was  made  In  due  season,  and 
upon  a  state  of  facts  bringing  the  case 
clearly  within  the  statute.  This  section  of 
the  statute  is  broader  In  its  scope  and  ef- 
fect than  section  2621,  which  extends  only 
to  cases  where  the  county  designated  In  the 
summons  or  complaint  "is  not  the  proper 
place  of  trlaL"  It  secures  an  absolute  right 
to  a  change  of  the  place  of  trial  in  the  casi- 
specified  in  it,  whether  the  action  was  or 
was  not  properly  brought  in  the  county 
where  it  was  commenced.  The  case  of  Van 
Kleck  T.  Hanchett.  51  Wis.  398.  8  N.  W. 
236.  is  decisive  of  the  question  Involved. 
Whether  the  action  Is  local  or  transitory  in 
its  nature  cannot  make  any  difference.  In 
either  case  it  Is  within  the  plain  language 
of  the  section.  Although  the  statute  gov- 
erning the  action  (chapter  139,  {  2,  Laws 
1891)  provides  that  the  petition  for  a  lien 
shall  be  filed  in  the  oflEice  of  the  clerk  of 
the  circuit  court  of  the  county  In  which 
the  labor  or  services  were  done  or  perform- 
ed, or.  when  the  property  has  been  trans- 
ported to  another  county,  that  the  petition 
may  be  filed,  and  an  action  to  foreclose 
the  lien  brought,  in  the  county  where  the 
property  is  at  the  time  of  filing  the  petition, 
the  right  of  the  defendant  to  a  change  of 
the  place  of  trial  upon  the  grounds  speci- 
fied In  this  case  remains,  as  clearly  so  as 
If  the  application  had  been  founded  on  al- 
leged prejudice  of  the  circuit  judge.  It  is 
entirely  clear  that  the  proylsions  in  the  act 
of  1891  do  not  In  any  respect  repeal  or 
modify  section  2624,  under  which  the  ap- 
plication in  question  was  made.  It  was  er- 
ror to  deny  it,  for  which  the  judgment  ap- 
pealed from  must  be  reversed.  The  Judg- 
ment of  the  circuit  court  is  reversed,  and 
the  cause  Is  remanded,  with  directions  to 
grant  the  defendants'  application  for  a 
cliange  of  place  of  trlaL 


HACKER  V.  HACKER. 
(Supreme  Court  of  Wisconsin.    May  15.  I89.'>. 
Divorce— EviDB»CB. 
It  appeared  that  defendant  had  neglecte>l 
to  properly  care  for  and  support  plaintiff,  thou::'3 
able  to  do  so;    that  angry  altercations  had  oc- 
curred between  them;   that  plaintiff  had,  on  sev- 
eral   occasions,    been    ill-treated    by    defendants 
children,  without  objection  on  his  part;  that  \u-t 
life  with  defendant  had  been  an  unhappy  ouv: 
and  that  the  relations  between  the  parties  bsl 
been  further  imbittered  by  the  incidents  occurnc: 
at  the  trial.    Udd,  that  an  absolute  divorce  fro3i 
bed  and  board  was  warranted. 

Appeal  from  circuit  court,  Washingtun 
county;  H.  Scott  Sloan.  Judge. 

Action  by  Augusta  Hacker  against  Albert 
Hacker  for  divorce.  From  a  decree  for 
plaintiff,   defendant  appeals.     Affirmed. 


H.  W.  Sawyer,  for  appellant     H.  K. 
terfield,  for  respondent  . 
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PIXNEY,  J.  The  plaintiff  brought  her  ac- 
tion airalnst  the  defendant  for  divorce  from 
the  bonds  of  matrimony,  and  for  alimony, 
and  also  to  set  aside  an  antenuptial  settle- 
ment, on  the  ground  of  fraud  and  deceit. 
It  was  charged  in  the  complaint,  and  denied 
In  the  answer,  that  the  defendant  had  treat- 
ed the  plalntifT  in  a  cruel  and  Inhuman 
manner;  that  he  called  her  vile  names  (not 
fit  to  be  here  repeated),  and  when  sick  and 
suffering  from  rheumatism,  asked  her  to  do 
some  work  for  him,  and,  upon  her  telling 
him  she  was  unable,  be  called  her  other  vile 
names,  and  pushed  bar  violently,  and  told 
ber  to  go;  that  when  she  married  bim,  in 
November,  1887,  she  was  a  strong,  healthy 
woman,  bat  he  had  compelled  her  to  work 
so  bard,  doing  the  work  for  a  family  of  six 
persons  without  a  servant,  that  she  was  poor 
in  health,  and  broken  down  physically;  that 
the  defendant  was  ill-tempered  and  abusive 
to  ber,  and  although  he  was  a  rich  man,  and 
amply  able  to  properly  support  and  maintain 
ber,  that  be  had  neglected  and  refused  to 
properly  provide  for  ber,  and  had  notified 
merchants  where  they  lived  not  to  allow 
her  to  buy  things  on  his  credit  or  account. 
Tbe  antennptlnl  agreement  was,  in  sub- 
stance, that  she  was  to  have.  In  lieu  of 
dower  and  of  all  other  claim  upon  bis  estate, 
tbe  sum  of  ^1,500,  to  be  paid  to  her  upon  his 
decease,  but  in  case  she  predeceased  bim  it 
'was  not  to  be  paid  to  any  other  person;  and 
It  was  charged  that  she  was  unable  to  read 
English,  and  that  its  provisions  were  mis- 
represented to  her  by  the  defendant  In  cer- 
tain Important  particulars,  and  that  the  real 
agreement  was  that  it  should  be  for  the  sum 
of  $3,000,  and  that,  Ip  the  event  of  her  dy- 
ing first,  it  should  go  to  her  children,  and 
that  he  represented  It  was  written  for  $1,500, 
only,  so  that  his  children  would  not  oppose 
the  marriage,  and  that  afterwards  he  would 
settle  on  her  and  her  children  the  other 
$1..!>00,  wbicb  he  had  ever  since  refused  to 
do;  and  It  was  claimed  that  he  had  will- 
fully deceived  and  defrauded  her  in  the 
I>remises.  The  defendant  denied  the  charges 
made  in  tbe  complaint,  and,  by  way  of  coun- 
terclaim, alleged  plaintiff  bad  notified  him 
that  she  repudiated  the  marriage  settlement; 
that  she  had  willfully,  and  without  cause, 
left  ber  home,  and  refused  to  live  and  co- 
habit with  bim;  and  that  the  said  agree- 
ment ought  to  be  canceled,  unless  she  would 
return  and  live  with  him  as  his  wife,  and 
Judgment  was  asked  accordingly. 

It  is  not  necessary  or  profitable  to  review 
or  state  the  evidence  given  on  the  trial,  de- 
tailing tbe  unhappy  differences  which  arose 
between  the  parties,  and  imbittered  and  de- 
stroyed all  probable.  If  not  possible,  har- 
mony or  comfort  of  their  marriage  state. 
It  is  evident  that  the  marriage  was  found- 
ed upon  considerations  of  convenience,  mere- 
ly; that  they  regarded  the  relation  they  as- 
sumed to  each  other  in  the  light  of  a  busi- 
ness transaction;  and  it  is  no  matter  of  sur- 


prise that  it  has  resulted  so  unhappily  and 
unfortunately.  At  the  time  of  the  trial  she 
was  of  the  age  of  53  years,  and  he  of  57. 
At  the  time  of  the  marriage  she  was  a  wid- 
ow, and  the  mother  of  several  children, 
three  of  whom  were  minors;  and  she  be- 
came the  third  wife  of  tbe  defendant,  the 
first  being  dead,  and  the  second  divorced. 
He  was  the  father  of  five  surviving  children, 
four  of  whom  reside  in  his  family,  and  three 
of  them,  minors,  are  nearly  grown  up. 
There  was  no  issue  of  this  marriage.  The 
defendant  was  found  to  be  worth  $18,000, 
and  that  be  suppoi-ts  blmself  and  family 
from  the  income  of  his  property.  The  court, 
after  hearing  the  evidence,  covering  about 
80  printed  pages,  suggested  to  the  parties 
that  the  case  for  divorce  was  a  weak  one, 
to  say  the  least  of  it,  but  that  after  what 
had  transpired  at  tbeir  home  and  at  tbe 
trial,  and  the  ill-feeling  that  would  grow 
out  of  it,  they  having  contradicted  each  oth- 
er on  oath,  whether  it  would  not  be  better 
to  separate  them,  and  make  the  wife  some 
reasonable  allowance  out  of  the  husband's 
property,  and  that  it  was  not  clear  that  the 
marriage  settlement  was- not  fair,  in  view  of 
the  condition  of  affairs.  The  defendant  then 
offered  to  have  the  plaintiff  return  to  him 
and  have  a  borne,  and  be  assured  of  courte- 
ous and  kind  treatment,  in  the  same  manner 
as  if  tbe  proceedings  bad  not  been  com- 
menced; she  to  drop  all  allusion  to  the 
same,  and  treat  the  defendant  and  bis  fam- 
ily in  the  same  manner.  The  court  finally 
held  the  case  over,  with  directions  to  the 
plaintiff  to  go  back,  and  try  and  live  with 
the  defendant's  family,  and  that  If  they  did 
not  get  along  the  decision  could  be  modified, 
and  advised  the  plaintiff  "to  go  back,  and 
try  and  live  with  them."  Plaintiff  said  she 
could  not  Tbe  result  was  that  a  final  de- 
cision was  postponed.  About  six  montbs 
afterwards  the  plaintiff  filed  affidavits,  upon 
which  she  moved  for  Judgment;  and  the  de- 
fendant, on  several  aflldavlts  on  his  part,  also 
moved  for  judgment.  These  affidavits  tend- 
ed to  establish  quite  clearly  the  impractica- 
bility, and  indeed  tbe  impossibility,  perhaps, 
of  the  parties  living  together  as  suggested  by 
the  court,  and  that  the  feeling  created  by  the 
trial  had  become  intensified  by  charge  and 
countercharge  in  testimony,  some  of  which 
related  to  the  defendant's  eldest  daughter, 
In  vindication  of  whom  many  of  tbe  defend- 
ant's affidavits  were  made.  Tbe  court  there- 
upon made  a  finding  embracing  the  points 
already  stated,  to  tbe  effect,  among  other 
things,  that  tbe  antenuptial  marriage  set- 
tlement was  fair  and  valid;  that  the  plain- 
tiff had  a  dower  interest  in  lands  yielding 
ber  $40  per  annum;  that  for  tbe  past  five 
years  tbe  relations  between  the  parties  had 
been  unpleasant  and  disagreeable;  that  tbe 
plaintiff  had  not  been  well  treated  in  all  re- 
spects by  the  defendant's  children;  that  on 
a  few  occasions  they  had  ill-treated  her 
without  any  objection  on  bis  part;  that  ber 
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life  bad  been  one  of  unbapplness  and  misery, 
and  tliat  tliis  state  of  affairs  iiad  been  in- 
tensified by  tlie  action  and  testimony  of  the 
parties,  and  it  was  tben  unsafe  and  improp- 
er for  the  plaintiff  and  defendant  to  live  to- 
gether; that  the  defendant  bad  for  a  long 
time,  during  tbelr  married  life,  neglected  to 
properly  provide  for  the  plaintiff,  altbouj;b 
of  sufficient  ability;  tbat  tbey  bad  lost  all 
regard  for  eacb  otber,  and  the  defendant 
did  not  in  fact  desire  the  plaintiff  to  return 
to  him,  but  simply  that  be  might  be  saved 
the  necessity  of  contributing  to  her  support, 
and  that  under  the  circumstances  of  the 
ease  she  ought  not  to  return  to  him;  tbat 
she  had  been  a  true  and  faithful  tvife,  in  all 
respects,  and  left  him  for  what  she  thought 
a  good  and  sufficient  cause;  and  that  it  was 
discreet  and  proper,  under  the  circumstan- 
ces, that  a  divorce  should  be  granted.  The 
court  granted  a  divorce  from  bed  and  board 
forever,  dismissed  the  defendant's  counter- 
claim, and  adjudged  tbat  the  defendant  pay 
tlie  plaintiff  $750  within  20  days,  and  char- 
ged the  same  on  certain  real  estate  of  the 
defendant,  and  canceled  the  antenuptial 
marriage  settlement,— all  by  way  of  divi- 
sion of  their  proi>erty,— and  his  estate  was 
to  be  free  and  clear  of  any  claim  on  her 
part  for  dower,  etc.  The  defendant  ap- 
pealed. 

The  statute  is  tbat:  "A  divorce  from  bed 
and  board  forever  or  for  a  limited  time  may 
be  adjudged  •  ♦  •  (3X  On  the  complaint 
of  the  wife  when  the  husband,  being  of  suffi- 
cient ability,  shall  refuse  or  neglect  to  pro- 
vide for  her,  or  when  his  conduct  toward  her 
Is  such  as  may  render  it  unsafe  and  Improp- 
er for  her  to  live  with  him."  Rev.  St.  t 
2357.  The  court,  after  having  seen  the  par- 
ties, and  heard  them,  as  well  as  some  of 
their  children,  testify,  and  having  carefully 
considered  the  case,  In  the  exercise  of  the 
sound  Judicial  discretion  conferred  by  the 
statute,  based  its  judgment,  not  upon  the 
charge  cf  cruel  and  inhuman  treatment,  but 
upon  the  neglect  of  the  husband,  being  of 
sufficient  ability  to  provide  for  the  wife,  and 
that  his  conduct  towards  her  was  such  as  to 
render  it  unsafe  and  improper  for  her  to 
lire  with  him.  We  tbinlc  that  the  court 
acted  discreetly,  and  upon  sufficient  evi- 
dence, in  arriving  at  the  conclusion  it  did. 
The  case  presents  simply  questions  of  fact, 
and,  although  the  evidence  is  quite  conflict- 
ing in  many  respects,  we  cannot  disturb  the 
finding.  The  evidence  sustains  it  Here 
was  neglect  and  failure  to  properly  care  for 
and  support  the  wife,  and  opprobrious  epi 
thets  had  been  bestowed  upon  her,  and  she 
had  been  subjected  to  personal  indignities, 
and  angry  altercations  bad  occurred  be- 
tween them.  His  sons  ill-treated  bar  In  his 
presence,  and  without  rebuke.  To  such 
treatment  no  self-respecting  wife  ought  to 
be  expected  to  submit  Even  upon  the 
ground  of  cruel  and  Inhuman  treatment,  it 
lias  been  well  said:  "Everybody  knows  tb»t 


the  conduct  of  the  husband  towards  the  wife 
may  be  such,  even  without  any  personal 
violence,  actual  or  threatened,  as  to  render 
her  marriage  state  intolerable,  and,  from 
mere  mental  suffering  and  physical  debility 
so  produced,  to  make  it  utterly  impossible  for 
her  to  perform  the  duties  wblch  are  expect- 
ed of  a  wife,  and  which  otherwise  she  would 
be  able  and  anxious  to  perform."  Freeman 
V.  Freeman,  31  Wis.  249.  And  conduct  such 
as  above  stated,  not  amounting  to  cru^  and 
inhuman  treatment,  perhaps  may.  In  its  un- 
happy consequences,  render  it  unsafe  and 
Improper  for  the  wife  to  live  with  a  hus- 
band so  lost  to  all  sense  of  proper  care  and 
regard  for  her.  A  continuance  of  such  con- 
duct might  not  only  render  her  life  wretched 
and  Intolerable,  but  tend  to  undermine  ber 
health,  and  even,  perhaps,  to  shorten  ber 
life.  There  was  added  to  this  unfortunate 
condition  of  affairs  the  fact  that  their  rela- 
tions bad  been  imbittered  by  the  irritating 
and  angry  Incidents  of  the  trial  We  think 
that  the  court  acted  wisely  in  granting  the 
relief  specified  in  the  judgment  appealed 
from.  It  sufficiently  appears  that  the  de- 
fendant does  not  desire  the  plaintiff  to  re- 
turn to  him,  but  simply  that  he  may  be  sav- 
ed the  necessity  of  contributing  to  her  sap- 
port;  and  evidently  he  hopes,  by  this  ap- 
peal, to  avoid  the  payment  of  the  very  mod- 
erate allowance  made  out  of  bis  estate  for 
the  plaintiff.  As  she  has  been  a  true  and 
faithful  wife  for  seven  years,  although,  per- 
haps, not  entirely  without  fault  on  her  part, 
and  in  view  of  all  the  circumstances,  and  of 
the  ages  of  the  parties,  and  that  there  are 
no  children  of  the  marriage,  we  cannot  re- 
gard this  appeal  as  possessing  any  merit 
If  the  divorce  from  bed  and  board  had  been 
denied,  the  court  might  probably  have  made 
such  order  for  the  support  and  maintenance 
of  the  plaintiff  by  the  defendant  out  of  bi.s 
property  as  the  nature  of  the  case  rendered 
suitable  and  proper.  Rev.  St  S  230U.  We 
cannot  see  that  the  defendant  has  any  valid 
ground  to  complain  of  the  Judgment  We 
find  no  error  in  it.  The  judgment  of  the 
circuit  court  is  afilrmed. 


VASS  v.  TOWN  OF   WAUKESHA. 
(Supreme  Court  of  Wisconsin.    May  15,  1895.) 

Action  aoainst  Town— Defectivk  Hiohwat — 
inbtrdotions. 
In  an  action  aRnlnst  a  town  for  injurin 
received  by  plaintiff  wliile  driving  onto  a  highway 
from  a  way  which  had  been  cleared  by  the  side 
of  the  highway  for  the  passage  of  tinma,  owing 
to  the  presence  of  impassable  snow.lrifts  on  the 
highway,  it  was  proper  to  charge  that  the  town 
would  not  be  liable  if  the  highway  at  that  point 
was,  under  all  the  circumstances,  in  a  reasonably 
safe  condition  for  the  passage  of  teams. 

Error  to  circuit  court.  Waukesha  county; 
A.  Scott  Sloan,  Judge. 

Action  by  James  Vass  against  the  town  of 
Waulcesba  for  personal  injui-ies  sustained  by 
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reaaon  of  a  defective  highway.  From  a 
judgment  entered  on  a  verdict  for  plaintiff, 
defendant  appeals.    Affirmed. 

Personal  injuries.  The  plaintiff  was  driv- 
lug  bis  team,  attached  to  a  pair  of  bob- 
sleighs, along  a  highway  of  the  defendant 
tuwu,  March  7,  1S03.  There  was  a  wagon 
box  on  tlie  sleigh  loaded  nearly  full  of  corn, 
with  two  tiers  of  bags  filled  with  oats  upon 
tlie  corn,  and  the  plaiutiff  sat  on  one  of  the 
liagB  of  oats.  While  so  driving,  he  came  to 
a  spot  in  the  highway  where  the  snow  was 
drifted  to  the  depth  of  several  feet,  and  was 
practically  impassable,  and  where  a  way 
bad  been  cleared  for  teams  at  one  side  of 
tbe  turnpike,  and  partially  in  the  ditch  or  de- 
pression running  alongside  the  turnpilce, 
which  was  IS  inches  or  more  in  depth.  This 
temporary  track  was  several  rods  in  length, 
running  in  tbe  ditch  or  depression,  and  then 
came  back  onto  tbe  tiu-nplke  again,  and  this 
condition  of  things  bad  existed  for  10  days 
or  more.  The  plaintiff  turned  onto  this  tem- 
porary way,  and,  when  he  was  driving  back 
again  upon  the  turnpike,  the  sleigh  slewed 
upon  the  icy  ascent,  throwing  him  off,  and 
dislocating  his  shoulder.  The  jury  returned 
the  following  special  verdict:  "(1)  W^as  the 
graded  tract  of  the  highway  in  question 
blocked  up  by  snowdrifts  on  the  7th  day  of 
March,  1893?  Ans.  Yes.  (2)  For  how  long 
bad  it  been  so  blocked  before  said  7th  day  of 
March?  Ans.  Ten  days.  (3)  Was  the  high- 
way defective  at  the  point  wnere  the  acci- 
dent occurred?  Ana  Yes.  (4)  If  you  an- 
swer the  last  question,  'Yes,'  for  bow  long 
had  it  been  so  defective?  Ana  For  ten 
daya  (5)  Was  the  plaintiff  guilty  of  negli- 
ponce  which  contributed  to  the  accldent> 
Ans.  No.  (0)  If  you  answer  the  last  ques- 
tion, 'Yes,*  In  what  did  the  negligence  con- 
sist? »  •  •  (7)  Is  the  plaintiff's  Injury 
permanent?  Ans.  Yes.  (8)  Was  the  plain- 
tiff's want  of  care  or  failure  to  follow  the  dl> 
rection  of  the  surgeon  the  cause  of  the  in- 
jury being  permanent?  Ans.  Yes.  (9)  What 
damage  has  the  plaintiff  suffered  by  reason 
of  the  injury?  Ana  Seven  hundred  dollars 
($700)."  Judgment  was  entered  on  this  ver- 
dict for  the  plaintiff,  and  the  defendant  ap- 
pealed. 

Ryan  &  Merton,  for  appellant  D.  S.  Ful- 
lar,  for  respondent 

WINSTvOW,  J.  (after  stating  the  facts). 
Section  1249,  Sanb.  &  B.  Ann.  St.,  provides 
that  when  any  part  of  the  public  highway  is 
lilocked  by  snowdrifts,  so  as  to  be  impass- 
able, the  overseer  of  highways  shall,  on  one 
day's  notice,  call  out  the  taxpayers  of  the 
district,  and  put  the  same  in  passable  order. 
Some  discussion  was  bad  between  counsel 
and  the  trial  judge  as  to  the  exact  meaning 
of  tbis  statute  before  any  testimony  was 
taken  in  the  case,  and  the  trial  judge  stated 
that.  In  bis  opinion,  the  stattite  contem- 
plated that  the  overseer  is  required  to  open 


the  traveled  track  of  the  high  tray,  and  make 
it  reasonably  safe  for  travel.  Counsel  for 
defendant  now  seek  to  assign  error  upon 
this  remark,  but  no  exception  was  taken  to 
it,  nor  was  any  question  then  before  the 
court,  and  it  is  plain  that,  under  these  cli-- 
cumstanccs,  whether  the  view  of  the  law  so 
announced  was  right  or  wrong,  there  is  no 
erroi. 

The  following  Instmction  was  asked  by 
the  defendant  and  refused,  except  so  far  as 
given  in  the  general  charge:  "If  the  town 
ofllcers  deemed  it  impracticable  to  keep  the- 
snow  out  of  that  portion  of  the  highway 
that  had  been  traveled,  but  instead,  saw  fit 
to  open  a  track  on  either  side  of  the  usua> 
traveled  track,  I  charge  you  that  they  had  a 
right  to  do  so,  and  the  only  thing  that  is  re- 
quested of  the  defendant  town  Is  to  keep  the 
public  highways  of  the  town  in  such  condi- 
tion that  they  are  reasonably  safe  for  the' 
pabiic  to  travel  on;  and  the  town  is  re- 
quired in  law  to  keep  the  public  highways 
clear  from  snow  and  ice,  so  that  they  are 
safe,  or  reasonably  so,  for  travel,  and  a 
track  anywhere  between  the  fences  of  the 
highway  that  Is  reasonably  safe  to  travel  is 
a  sufficient  compliance  on  the  part  of  the 
tovra  to  relieve  it  from  liability."  The  trial 
judge  charged  the  jury  upon  the  subject  gen- 
erally as  follows:  "Was  the  highway  defect- 
ive at  the  point  where  the  accident  occurred  > 
The  law  in  this  state  requires  that  towns 
and  municipalities  shall  keep  their  streeta 
and  highways  in  a  reasonaljly  safe  condi- 
tion for  the  passage  of  travelers  by  night 
and  by  day,  summer  and  winter.  The  law 
does  not  undertake  to  establish  what  is  a 
reasonably  safe  condition  of  the  highway. 
That  depends  oftentimes  upon  a  variety  of 
circumstances,  but  it  is  left  for  the  jury  to 
say,  to  apply  their  knowledge  and  experience- 
in  such  matters,  and  to  say  whether  a  given 
highway  Is  In  a  reasonably  safe  condition. 
The  town  Is  not  an  Insurer.  The  law  don't 
require  nor  does  the  town  undertake  to  make 
a  highway  perfectly  safe,  so  that  no  acci- 
dent can  happen;  but  they  are  required  and 
it  is  their  duty  to  make  them,  in  view  of  the- 
circumstances,  the  character  of  the  high- 
way, and  the  season  of  the  year,  to  make 
them  in  a  reasonably  safe  condition.  And 
wliat  is  reasonably  safe  is  a  question  for  the- 
jury,  under  all  the  circumstances  as  shown 
by  the  evidence.  You  can  see  at  once  that 
in  what  might  be  called  a  'by-road, '  where 
there  was  no  great  amount  of  travel,  or  in  a 
new  country  where  there  was  a  great  deal  of 
timber,  they  could  not  put  the  road— they 
would  not  be  required  to  put  the  road— in  as 
good  condition  as  they  would  in  an  old,  set- 
tled country,  and  a  road  that  was  very 
much  used  and  traveled.  So  you  are  to  take 
this  evidence,  all  the  evidence  bearing  upon 
tne  case,  upon  tbis  question,  all  the  sui^ 
rounding  circumstances  as  shown  by  the  evi- 
dence, and  say,  was  the  road,  at  the  point 
where  the  accident  happened,  in  a  reason- 
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aoly  safe  condition?  It  don't  mnke  any  dif- 
ference in  what  condition  the  road  was.  e.\- 
cept  that  time,  the  very  point  where  the  ac- 
cident occurred,  where  they  turned  upon  the 
side  track  onto  the  traveled  track.  It  doesn't 
make  any  difference  how  many  people 
passed  there  and  have  been  tipped  over,  nor 
does  it  make  any  difference  bow  many  peo- 
ple passed  there  in  safety.  The  whole  ques- 
tion to  be  answered  is,  was  the  road  itselt 
in  a  reasonably  safe  condition  for  the  pas- 
sage of  teams?  And  below  that  question 
you  will  answer  'Yes'  or  'No,'  as  you  may 
And  the  fact  to  be."  We  think  this  general 
charge  covers  the  subject  quite  as  fully  as 
was  necessary.  It  is  certainly  sufiSciently 
favorable  to  the  town.  Probably  it  would 
have  been  pi-oper  to  have  charged  that  the 
town  officers  had  a  right  to  open  a  track  on 
the  side  of  the  traveled  track  if  they  deemed 
it  impracticable  to  keep  the  snow  out  of  the 
traveled  track;  but  the  charge,  as  given,  In 
effect  BO  holds,  because  it  virtually  says  to 
the  jury  that,  if  the  road  was  in  a  reason- 
ably safe  condition,  it  was  not  defective. 
This  means  that,  if  the  temporary  track  was 
reasonably  safe,  then  there  was  no  defect, 
and  this  covers  the  whole  point. 

Some  criticism  Is  made  of  the  definition  of 
"negligence"  which  the  court  gave  to  the 
Jury.  The  court  charged  that  it  means  want 
of  that  care  and  caution  which  a  person  of 
ordinary  intelligence  and  Judgment  would 
use  under  like  circumstances;  also,  that  the 
care  required  la  the  care  ordinarily  exer- 
cised by  persons  of  ordinary  Judgment  and 
prudence.  We  do  not  see  that  fault  can  be 
found  with  these  definitions. 

There  are  no  other  questions  which  re- 
quire to  be  noticed  in  detail.  The  case 
seems  to  have  been  fairly  tried.  Judgment 
affirmed. 


HENDER  T.  RING. 

(Supreme  Court  of  Wisconsin.    May  15,  1895.) 

Appeal  from  Justice— Notice—  Review  oh  Ap- 
peal. 

1.  A  notice  of  appeal  in  replevin  from  a  jus- 
tice to  the  circuit  court,  which  fails  to  mention 
the  value  of  the  property  as  determined,  and  that 
such  property  was  ordered  to  be  delivered  to 
plaintiff,  is  sufficient  if  it  identifies  the  party  ap- 
pealing, and  the  cause  in  which  and  the  judgment 
from  whieh  the  appeal  is  talcen. 

2.  Where  the  evidence  was  conflicting,  the 
verdict  of  the  jury  thereon  will  not  lie  disturbed. 

Appeal  from  circuit  court.  Iron  county; 
John  K.  Parish,  Judge. 

Replevin  by  Joseph  Hender  against  Peter 
Ring  for  one  pair  of  logging  sleighs.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

It  appears  from  the  record  that  January 
17,  1893,  the  plaintiff  made  and  filed  with 
the  Justice  of  the  peace  his  complaint  on 
oath  to  the  effect  tluU  he  was  the  owner  and 
lawfully  entitled  to  the  possession   of   one 


pair  of  logging  sleighs,  about  8-feet  mnners, 
of  the  value  of  $50,  and  that  the  same  had 
been  unjustly  taken  and  was  nnjnstly  de- 
tained by  the  defendant;  that  on  the  same 
day  the  Justice  Issued  his  warrant,  and  the 
property  was  seized,  and  taken  into  the  cus- 
tody of  the  office;  that  upon  the  retnm  day 
the  defendant  put  in  a  general  denial,  and 
upon  the  trial  before  the  Justice  the  Issues 
were  found  In  favor  of  the  plaintiff,  and  the 
value  of  the  property  was  found  to  be  $45. 
and  the  damages  for  the  detention  thereof 
6  cents,  and  Judgment  was  entered  accord- 
ingly, and  for  $12.31  costs,  January  20,  isa'i; 
that  thereupon  the  defendant  filed  with  the 
Justice  an  affidavit  of  his  intention  to  ap- 
peal; that  the  plaintiff  thereupon  gave  the 
requisite  undertaking,  and  took  possession 
of  the  property;  that  February  9,  1893,  the 
defendant  gave  written  notice  to  and  filed 
the  same  with  the  Justice,  to  the  effect  that 
he  thereby  appealed  to  the  circuit  court  for 
Ashland  county  from  the  Judgment  In  said 
action  before  said  Justice,  January  20,  189.3. 
in  favor  of  the  plaintiff  and  against  the  de- 
fendant for  6  cents  damages  and  $12.31  costs, 
and  also  filed  with  said  notice  before  said 
Justice  his  affidavits  to  the  effect  that  his 
said  appeal  was  made  In  good  faith,  and 
not  for  the  purpose  of  delay,  and  that  he 
had  so  appealed  from  said  Judgment  and 
bad  a  valid  claim  against  the  plaintiff  ex- 
ceeding $50.  On  the  trial  of  the  cause  in 
the  circuit  court,  October  20,  1893,  the  Jury 
returned  a  verdict  to  the  effect  that  the  de- 
fendant Is  entitled  to  the  possession  of  the 
goods  and  chattels  specified  In  the  complaint, 
to  wit,  the  pair  of  logg;lng  sleighs,  about  8- 
feet  runners;  that  the  plaintiff  unjustly  took 
and  unlawfully  detained  the  same;  that  the 
value  thereof  was  $45;  that  the  damage 
which  he  had  sustained  by  the  unjust  taking 
and  detention  thereof  was  6  cents. '  From 
the  Judgment  entered  thereon  In  favor  of 
the  defendant  the  plaintiff  brings  this  appeal. 

Foster  &  Bushnell,  for  appellant  A.  L. 
Ruggles  and  Smith  &  Buell,  for  respondent. 

CASSODAY,  J.  (after  stating  the  facts). 
The  defendant  made  do  claim  for  a  return 
of  the  property  in  his  answer.  Upon  the 
rendition  of  the  Judgment  before  the  Justice 
the  plaintiff  obtained  the  possession  of  the 
property  by  complying  with  the  statutes,  as 
mentioned  In  the  foregoing  statement  Rev. 
St.  §  3759.  At  the  commencement  of  the 
trial  in  the  circuit  court  the  parties  stipu- 
lated that  the  value  of  the  property  was  $45. 
Upon  the  rendition  of  the  verdict  In  that 
court  the  defendant  elected,  in  open  court, 
to  take  Judgment  absolutely  for  the  value 
of  the  property  and  the  damage  for  the  de- 
tention, as  found.  Such  being  the  facts  in 
the  record,  there  can  be  no  valid  objection 
to  the  form  of  the  Judgment 

1.  It  Is  contended  that  the  notice  of  appeal 
from  the  judgment  rendered  by  the  justice 
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n-as  insufficient  to  give  the  clrcnlt  court  ju- 
risdiction, and  hence  that  the  refusal  of  that 
conrt  to  dismiss  the  appeal  was  error.  The 
only  defects  In  the  notice  claimed  are  the 
tftilnre  to  mention  the  value  of  the  property 
as  therein  found  and  determined,  and  the 
failnre  to  mention  that  such  property  was 
therein  ordered  to  be  delivered  to  the  plain- 
tiff. The  notice  was,  however,  sufficient  to 
identify  the  party  appealing,  and  the  cause 
In  which  and  the  Judgment  from  which  the 
appeal  was  taiien,  and  hence  was  sufficient 
to  give  the  circuit  court  Jurisdiction,  within 
the  repeated  decisions  of  this  court  Noall 
T.  Halonen.  84  Wis.  402,  S4  N.  W.  729; 
F^emark  y.  Rosenkrans,  81  Wis.  359,  SI 
N.  W.  657.  Statutory  provisions  in  regard 
to  such  appeals  are  remedial  in  their  nature, 
and  hence  mast  be  liberally  construed,  so 
as  to  effectuate  the  purpose  for  which  they 
were  intended. 

2.  It  is  conceded  that  the  plaintiff  pui^ 
cbased  the  sleighs  in  question  of  the  defend- 
ant, and  in  part  payment  thereof  delivered 
to  blm  a  pair  of  old  sleighs,  and  was  to  pay 
the  balance  of  the  purchase  price  in  cash 
at  a  time  stated.  He  failed  to  make  such 
payment,  and  the  d^endant  contends,  and 
big  evidence  tends  to  prove,  in  effect,  that 
by  reason  of  such  failure  it  was  agreed  by 
and  between  the  parties  that  the  defendant 
might  take  back  the  old  sleighs  and  get  the 
new  ones;  and  that,  in  pursuance  of  that 
agreement,  he  did  so.  The  evidence  on  the 
part  of  the  plaintiff  gives  a  different  version 
to  the  alleged  agreement.  The  court  sub- 
mitted to  ttie  Jury  the  questions  In  dispute 
hi  regard  to  such  subsequent  agreement,  with 
iDstmctions  to  the  effect  that  the  plaintiff 
must  recover,  unless  they  found  that  such 
8ul>seqnent  agreement  was  made  as  contend- 
ed by  the  defendant,  and  that  the  btu-den 
was  upon  him  to  prove  such  agreement. 
The.  jory  found  for  the  defendant,  and  hence 
must  have  found  that  such  subsequent  agree- 
ment was  made  as  claimed  by  him.  There 
is  evidence  sufficient  to  sustain  the  verdict. 
The  finding  of  the  Jury  is  a  verity.  There 
is  no  exception  to  the  charge.  It  follows 
that  there  was  no  error  in  refusing  to  direct 
a  verdict  In  favor  of  the  plaintiff,  nor  in 
refusing  to  set  aside  the  verdict  and  grant 
a  new  trial.  The  Judgment  of  the  circuit 
conrt  is  affirmed. 


MAXWELL  V.  SAWYER. 
(Supreme  Court  of  Wiaconsin.    May  15,  1895.) 
AuMOXT — Dbatb  of  Pabtt — Parol  Evidenob. 

1.  Alimony  contlnaea  only  duing  the  joint 
Urea  of  the  parties. 

2.  Where  a  testator  bequeathed  to  a  woman 
from  whom  he  had  secnted  a  divorce  the  same 
amount  which  he  had  daring  his  life  paid  to  her 
as  alimony,  she  will  take  the  amount  left  her 
by  the  will,  and  her  right  to  alimony  ceases. 

3.  Parol  testimony  that  alimony  should  con- 
tinue dnring  the  life  of  the  wife  is  inadmissible 


to  contradict  the  terms  of  a  Jadgment  which  did 
not  recite  the  length  of  time  for  which  the  alimo- 
ny was  to  be  paid. 

Appeal  from  circuit  court,  Dodge  county; 
A.  Scott  Sloan,  Judge. 

Action  by  Angelina  Maxwell  against  B.  F. 
Sawyer,  executor,  for  the  construction  of  a 
will.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

This  is  a  proceeding  begun  in  the  county 
court  of  Dodge  county  by  petition  of  Ange- 
lina M.  Maxwell  for  construction  of  the  will 
of  William  L.  Maxwell,  deceased.  Angelina 
M.  Maxwell  was  the  wife  of  the  deceased  up 
to  the  9th  day  of  December,  1884,  when  a 
judgment  of  absolute  divorce  was  rendered 
in  an  action  brought  by  William  L.  Maxwell. 
This  Judgment  contained  the  following  pro- 
visions on  the  subject  of  alimony:  "It  is  fur- 
ther adjudged  that  the  plaintiff  forthwith  pay 
to  the  attorney  for  the  defendant,  for  her  as 
alimony,  twenty-one  hundred  dollars,  and  to 
her,  as  further  alimony,  the  further  sum  of 
two  hundred  dollars,  on  the  first  day  of  Jan- 
uary, 1885,  and  the  further  sum  of  four  hun- 
dred dollars  on  the  first  day  of  July,  1885, 
and  the  like  sum  of  four  hundred  dollars  on 
the  first  day  of  each  and  every  six  months 
from  said  first  day  of  July,  1885.  It  is  fur- 
ther adjudged  ttiat,  to  secure  the  payment  of 
said  semiannual  allowance  of  alimony  of 
$400,  Geo.  Jess  &  Co.,  bankers,  of  Waupun, 
Wis.,  are  hereby  constituted  and  appointed 
trustees  to  take  hold  of  the  following  securi- 
ties, to  wit:  The  plaintiff  shall  forthwith  ex- 
ecute to  said  Geo.  Jess  &  Co.  a  mortgage  in 
trust  on  his  homestead  in  the  city  of  Wau- 
pun, Wis.,  and  sliall  forthwith  deposit  with 
them,  and  keep  on  deposit  with  them,  for  the 
same  purpose,  at  least  six  thousand  dollars, 
face  value,  of  good  notes  secured  by  good 
real-estate  mortgages."  William  L.  Maxwell 
died  October  10,  1892,  leaving  a  will,  which 
was  duly  admitted  to  probate,  December  6, 
1892,  and  of  which  will  the  respondent,  Saw- 
yer, is  the  duly-qualified  and  acting  executor. 
By  this  will  the  testator  provided  for  the 
payment  of  certain  bequests  amounting  to 
$2G,000,  and  then  made  the  following  provi- 
sion: "All  the  rest,  residue,  and  remainder 
of  my  estate,  real  and  personal,  I  give,  devise, 
and  bequeath  to  Benjamin  F.  Sawyer,  of 
Waupun,  Wisconsin,  to  have  and  to  bold  the 
same  as  executor  and  trustee,  and  his  suc- 
cessor In  trust  and  office.  In  trust,  however, 
for  the  following  uses  and  purposes,  namely: 
To  hold,  manage,  collect.  Invest,  sell,  convey, 
and  dispose  of  the  same  at  his  discretion  and 
best  judgment,  and  out  of  the  proceeds  and 
income  of  said  residue  pay  to  Angelina  Max- 
well the  sum  of  eight  hundred  dollars  ($800) 
aimually  during  her  natural  life,  the  same  to 
be  paid  semiannually  on  the  first  days  of 
July  and  January  in  each  year,  during  the 
life  o<  the  said  Angelina  Maxwell."  The  pe- 
titioner claimed  that  she  was  entitled  to  re- 
ceive from  the  estate  both  the  sum  of  $8U0  ijcr 
year  provided  by  the  will,  and  the  sum  cf 
$800  per  year  under  the  divorce  judguiuur. 
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and  prayed  for  Judgment  that  the  executor 
be  directed  to  pay  both  sums  each  year  dur- 
ing her  life.  The  county  court  adjudged  that 
she  was  entitled  to  both  sums,  but  on  appeal 
to  the  circuit  court  this  judgment  was  re- 
versed, and  the  petitioner  has  appealed  to 
tills  court 

James  J.  Dick,  for  appellant  E.  M.  Beach 
and  Lander  &  Lander,  for  respondent. 

WIXSLOW,  J.  (after  stating  the  facta).  It 
is  very  clear  that  the  allowance  made  to  the 
wife  by  the  decree  of  divorce  was  alimony 
pure  and  simple.  It  is  so  denominated  in  the 
judgment.  It  consists  of  an  allotment  of 
sums  payable  at  regular  intervals  from  year 
to  year,  and  it  is  not  declared  to  be  a  division 
of  the  estate;  hence  it  must  be  construed  as 
alimony.  Blake  v.  Blake,  6»  Wis.  303,  32  N. 
W.  48.  The  general  principle  is  well  estab- 
lished, also,  that  alimony  continues  only  dur- 
ing the  Joint  lives  of  the  parties.  It  ends 
when  the  husband  dies.  Campbell  v.  Camp- 
bell, 37  Wis.  206,  see  page  216,  and  cases  there 
cited;  2  Bish.  Mar.  &  Div.  S  836.  Nor  could 
it  be  shown,  as  was  attempted  to  be  shown 
by  the  petitioner,  that  there  was  a  parol 
agreement  between  the  parties,  before  the 
entry  of  the  divorce  judgment,  that  the  ali- 
mony adjudged  should  continue  during  the 
life  of  the  petitioner.  The  effect  of  such  tes- 
timony. If  it  could  have  any  effect,  would  be 
to  contradict  the  terms  and  legal  effect  of 
the  Judgment,  and  this  cannot  be  done.  1 
Freem.  Judgm.  §  275.  The  manifest  result  of 
these  principles  is  that  the  circuit  court  was 
right  In  holding  that  the  petitioner  was  not 
entitled  to  both  provisions,  but  only  to  the 
provision  made  by  the  wUl,  the  provision 
made  by  the  Judgment  having  ceased  on  the 
death  of  the  testator.    Judgment  affirmed. 


PANDOW  T.  EICHSTED. 
(Supreme  Court  of  Wisconsin.  May  15,  1895.) 
Blahdbb— Fleauino. 
A  complaint  in  an  action  for  slander  al- 
leged that  the  defendant  said  to  plaintiff,  in  tiie 
presence  of  others,  "Just  as  well  as  you  believe 
of  mother  that  my  wife  has  beaten  her,  just  so 
well  we  can  believe  that  mother  said,  'K.  (mean- 
ing plaintiff)  has  penned  up  pigs  belonging  to  T., 
and  has  knocked  them  on  the  head,  and  devour- 
ingly eaten  them  up.'  "  Held,  that  such  words 
are  not  actionable  per  se,  and,  in  the  absence  of 
anything  to  show  the  circumstances  leading  up 
to  the  alleged  charge,  and  by  way  of  innuendo, 
the  complaint  was  demurrable. 

Appeal  from  circuit  court.  Green  county; 
John  It.  Bennett,  Judge. 

Action  by  Emll  Pandow  against  Fred  Eich- 
sted  for  slander.  From  an  order  sustaining 
a  demurrer  to  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 

This  was  an  action  for  slander,  and  the 
defendant  was  charged  with  having  will- 
fully and  maliciously  spoken  of  and  con- 
cerning the  plaintiff  certain  false  and  slan- 
derous words,  set  out  in  the  German  lan- 


guage In  the  complaint,  which,  when  traus- 
lated  Into  the  English  language,  are  as  fol- 
lows: "Just  as  well  as  yon  believe  of  moth- 
er that  my  wife  has  beaten  her,  Just  so  well 
we  can  believe  that  mother  said,  'Emit 
(meaning  the  plaintiff)  has  penned  up  pigs 
belonging  to  Tburm  Crago,  and  lias  knocked 
them  on  the  head,  and  devouringly  eaten 
them  up;'"  and  it  was  averred  that  the- 
defendant  meant  and  intended  thereby  to 
charge  that  the  plaintiff  had  feloniously  pen- 
ned up,  stolen,  taken,  and  carried  away  pigs 
belonging  to  one  Thurm  Crago,  and  tliat  per- 
sons in  whose  presence  they  were  alleged  to 
have  been  spoken  so  understood  tbem. 
There  was  the  further  allegation  that  the 
person  referred  to  as  "mother"  was  the 
mother  of  the  wives  of  the  plaintiff  and  de- 
fendant; and  that  prior  to  the  speaking  of 
the  slanderous  words  the  defendant's  wife 
did  beat,  bruise,  and  otherwise  ill  treat  the 
said  mother;  and  that  "mother  did  not  say 
that  'Emll  (meaning  the  plaintiff)  has  penned 
up  pigs  belonging  to  Thurm  Crago,  and 
knocked  them  on  the  head,  and  devouringly 
eaten  them  up.'  "  There  was  a  general  de- 
murrer to  the  complaint,  and  from  an  order 
sustaining  it  the  plaintiff  appealed. 

J.  M.  Becker,  for  appellant  C.  W.  Wright, 
for  respondent 

PINNEY,  J.  It  may  be  inferred,  pertiapa. 
from  th*  complaint,  that,  in  a  conversation 
between  the  plaintiff  and  defendant,  the 
plaintiff  charged  the  defendant's  wife  with 
having  l}eaten  or  iU  treated  her  mother;  but 
this  Is  not  quite  clear,  and  that  the  defend- 
ant spoke.  In  answer,  the  alleged  slanderous 
words,  in  substance,  that  "Just  as  well  as 
you  believe  of  mother  that  my  wife  has 
beaten  her.  Just  so  well  we  can  believe  that 
mother  said,  'Emil  (the  plaintiff)  has  penned 
up  pigs  belonging  to  Thurm  Crago,  and  has 
knocked  them  on  the  head,  and  devouringly 
eaten  them  up.'"  Thus  considered,  the 
words  would  seem  to  be  an  assertion  of  the 
groundless  natui-e  of  the  charge  made 
against  the  defendant's  wife,  that  the  one 
statement  was  no  more  wortliy  of  credit 
than  the  other.  It  is  alleged  that  the  mother 
did  not  say  that  the  plaintiff  had  "penned 
up  pigs  belonging  to  Thurm  Crago,  and  had 
knocked  them  on  the  head,  and  devouringly 
eaten  them  up";  nor  is  it  alleged  that  the 
defendant  or  any  one  had  said  that  he  had 
done  so,  or  that  he  believed  such  to  be  the 
case.  The  words  alleged  to  have  been  spok- 
en are  to  be  construed  and  taken  in  their 
plain  and  popular  sense,  and  In  which  they 
would  naturally  be  understood  by  those  who 
heard  them,— in  their  common  acceptation. 
CampbeU  v.  Campbell,  64  Wis.  »4,  11  N.  W. 
456;  Schlid  V.  Legier,  82  Wis.  74,  75,  51  N. 
W.  1099.  It  is  not  material  that  one  or  more 
persons  may  have  understood  the  words  dif- 
ferently. The  question  Is,  what  would  per- 
sons hearing  them,  of  average  Intelligence, 
understand  from  the  words  used,  taken  In 
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■their  nafnral  and  common  acceptation?  for 
the  defendant  la  responsible  only  for  the 
meaning  which  the  words,  reasonably  Inter- 
preted and  applied,  would  convey  to  the 
minds  of  the  hearers.  Snell  v.  Snow,  13 
Mete.  (Mass.)  27S;  Brettun  v.  Anthony,  103 
Mass.  40.  We  do  not  think  that  the  words 
alleged  to  have  been  spolsen  can  be  said  to 
Impute  the  charge  of  larceny  against  the 
plalntllT.  There  are  no  facts  alleged  by  way 
of  inducement,  which"  Is  a  statement  of 
the  matter  out  of  which  the  charge  arose 
(Tavei-ner  y.  Little,  5  Blng.  N.  C.  6T8);  no 
colloquium  to  make  the  charge,  If  such  it 
was  intended  to  be.  Intelligible,  and  to  show 
that  the  words  spoken  are  actionable  in  the 
light  of  the  facts  and  circumstances  under 
which  they  were  spolien.  It  is  the  office  of 
an  innuendo  in  pleading  to  point  out  the 
meaning  of  the  alleged  slanderons  words, 
where  they  are  not  actionable  upon  their 
face,  80  as  to  show  in  connection  with  the 
inducement,  and  In  the  light  of  the  facts 
and  circumstances  under  which  ttaey  were 
spoken,  that  the  words  are  actionable.  The 
words  relied  on  In  the  present  case  are  not 
of  themselves  actionable,  and  there  Is  no 
enfBcient  matter  stated  In  the  complaint, 
withic  the  rule  of  pleading  in  such  cases,  to 
enable  the  court  to  say  on  demurrer,  as  a 
matter  of  law,  that  they  are  actionable. 
Karger  v.  BIch,  81  Wis.  180,  51  N.  W.  424; 
Well  V.  Schmidt,  28  Wis.  137;  Benz  v. 
WIcdehoeft  83  Wis.  308,  53  N.  W.  68C;  Hoff- 
lund  V.  Joui-nal  Co.,  88  Wis.  309,  370,  00  N. 
W  263.  The  defendant's  demuiver  was 
therefore  rightly  sustained.  The  order  of 
the  circnlt  court  is  atiirmed. 


HENRIZI  T.  KEHB. 
(Supreme  Court  of  Wisconsin.    May  15,  1895.) 
Mbstal  Capacity  —  Evidence  —  Exception  io 

FlNDIXO  — B'CFFIOIEJJCT— FlLIKO — ^PbB- 
MISSION    OF  CODUT. 

1.  Though  exceptions  to  findings  must  be  filed 
within  10  days  after  notice  of  entry  of  judgment 
(Rev.  St.  S  2870),  unless  the  court  permits  them 
to  be  filed  later  (section  2831),  it  will  be  presumed, 
on  their  appearance  in  the  bill  of  exceptions  bear- 
ing date  subsequent  to  the  10  days,  without  ex- 
planation, that  the  court  gave  leave  for  the  filing. 

2.  An  exception  "to  the  finding  of  fact  as 
stated  therein,  because  the  same  is  contrary  to  the 
evidence,"  is  sufficiently  specific  where,  in  the  find- 
ing, there  is  but  a  single  proposition  to  which  it 
is  pertinent. 

3.  A  man  79  years  old,  infirm  in  mind  and 
body,  nearly  blind,  and  very  hard  of  hearing, 
who  had  had  a  stroke  of  paralysis,  and  did  not  rec- 
ognize any  one  until  informed  who  the  pi-rson  was, 
executed  to  his  son,  with  whom  be  lived,  n  satis- 
faction of  a  mort>:age,  which  was  nearly  all  his 
property.  The  satisfaction  was  filed  immediately, 
bnt  his  other  children,  who  were  frequently  at 
the  house,  knew  nothing  of  it  till  after  his  death, 
eight  months  later.  The  notary,  who  was  the 
only  dismtcrested  witness  of  the  transaction,  told 
the  son  at  the  time  that  he  doubted  if  his  fattier 
was  not  too  weak  in  mind  for  transaction  of 
such  basinoBs,  but  the  son  wanted  it  done.  His 
opiuion  at  the  time  of  the  transaction  as  well  as 


at  the  time  of  testifying  was  that  the  father's 
mind  was  "a  little  short  of  doing  that  kind  of 
business."  The  testimony  of  the  other  witnesses 
against  the  son  was  that  the  father  "was  not 
right  in  his  sense  any  more."  The  witnesses  for 
the  son  testified  that  the  father's  mental  condi- 
tion was  very  fan:,  and,  in  their  opinion,  he  could 
understand  common  business  transactions.  Ecld, 
that  the  evidence  showed  want  of  mental  ca- 
pacity. 

Appeal  from  circuit  court,  Waukesha 
county;   A.  Scott  Sloan,  Judge. 

Suit  by  Martin  Henrizi,  as  administrator 
of  George  Kehr,  deceased,  against  Jacob 
Kohr.  Judgment  for  defendant.  Plaintiff 
appealed.    Reversed. 

This  la  an  action  in  equity,  brought  by 
the  administrator  with  the  will  annexed  of 
the  estate  of  George  Kehr,  deceased,  to  can- 
cel and  set  aside  the  satisfaction  of  a  mort- 
gage. George  Kehr,  deceased,  was  the 
father  of  the  respondent,  Jacob  Kehr.  He 
hod  other  children,— Mrs.  William  Koch  and 
Mrs.  Martin  Henrizi.  On  the  7th  day  of 
March,  1887,  he  had  conveyed  his  farm, 
worth  about  $7,000,  to  his  son,  Jacob,  for 
$5,500.  One  thousand  five  hundred  dollars 
was  paid  at  the  time  of  the  conveyance, 
and  a  mortgage  of  $4,000  on  the  farm  was 
given  to  secure  the  remaining  purchase 
money.  No  part  of  the  principal  of  the 
mortgage  had  been  paid.  On  the  23d  day 
of  Alarch,  1892,  George  Kehr  executed  a 
satisfaction  of  this  mortgage,  which  was  at 
once  recorded.  It  Is  to  set  aside  this  sat- 
isfaction that  this  action  is  brought.  George 
Kehr  died  December  9,  1892.  The  appel- 
lant is  the  administrator  with  the  will  an- 
nexed. At  the  time  George  Kehr  executed 
this  satisfaction  of  mortgage  he  was  79 
years  old.  He  was  infirm,  both  in  body 
and  mind.  He  had  bad  a  stroke  of  paraly- 
sis. He  was  nearly  blind,  and  very  hard  of 
bearing.  For  six  months  he  had  been  una- 
ble to  take  his  meals  with  the  family,  but 
they  had  been  taken  to  him  in  his  room. 
Most  of  the  time  be  lay  upon  the  bed  or 
lounge,  and  talked  very  little.  He  did  not 
recognize  acquaintances,  or  even  his  own 
children,  until  informed  who  they  were, 
when  he  would  seem  to  recall  and  recog- 
nize them.  He  lived  in  the  same  house 
with  his  son,  Jacob.  Jacob's  family  fur- 
nished bis  meals,  and  took  care  of  his  room, 
and  gave  him  whatever  care  was  needful. 
Jacob  procured  the  satisfaction  of  mortgage 
to  be  drawn,  and  a  notary  to  come  to  the 
house  to  take  the  acknowledgment.  The 
notary  was  an  old  acquaintance  and  friend 
of  30  or  40  years'  standing.  He  doubted  the 
capacity  of  George  Kehr  to  transact  busi- 
ness and  told  Jacob  that  it  might  make 
him  trouble  with  the  heirs.  But  the  satis- 
faction was  executed,  and  sent  at  once  to 
be  recorded.  The  other  children  were  not 
informed  of  the  execution  of  the  satisfac- 
tion, and  did  not  learn  of  it  until  after  the 
father's  death,  when  the  estate  came  to  be 
administered.  This  $4,000  mort^-age  con- 
stituted   nearly    the    entire    estate.     The 
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gronnd  of  the  action  is  the  -want  of  mental 
capacity  In  George  Kehr  at  the  time.  Many 
witnesses  were  examined  touching  his 
mental  condition,  both  as  to  their  opinions 
and  the  facts  on  which  they  were  based. 
The  opinions  were  not  harmonious.  The 
court  found  for  the  defendant  Thia  appeal 
Is  from  a  Judgment  on  that  finding.  A 
question  is  raised  upon  the  sufllciency  of  the 
exception  to  the  finding.  Notice  of  the  en- 
try of  Judgment  was  served  upon  the  ap- 
pMlant's  attorneys  on  September  4,  ISW. 
The  exceptions  are  dated  November  26, 
1894.  There  appears  no  order  or  consent  to 
their  filing  at  that  date.  They  are  Included 
In  the  bill  of  exceptions,  and  are  in  the  fol- 
lowing words:  'The  plaintiff  excepts  to  the 
finding  of  fact  as  stated  therein,  because 
the  same  is  contrary  to  the  evidence.  And 
the  plaintiff  further  excepts  to  the  conclu- 
sion of  law  as  therein  stated,  because  said 
conclusion  of  law  Is  not  sustained  by  the 
evidence,  and  the  same  is  contrary  to  law." 

Cleafln  &  Parlilnson,  for  appellant  Ryan 
&  Merton,  for  respondent 

NEWMAN,  J.  (after  stating  the  facts). 
Exceptions  to  the  findings  must  be  filed  be- 
fore the  expiration  of  10  days  after  the 
service  of  notice  of  the  entry  of  Judgment, 
or  they  are  too  late  to  be  of  any  effect  Rev. 
St  §  2870;  Improvement  Co.  v.  Lyons,  30 
Wis.  61.  But  the  court  may  permit  them  to 
be  filed  afterwards.  Rev.  St  §  2831;  Ottll- 
lle  V.  Waechter,  33  Wis.  252.  Such  excep- 
tions should  be  incorporated  in  the  bill  of 
exceptions.  Evenson  v.  Bates,  58  Wis.  24, 
15  N.  W.  837.  The  appellant's  exceptions 
are  found  incorporated  in  the  bill  of  excep- 
tions without  explanation.  It  must  be  in- 
ferred that  the  court  gave  leave,  then,  to 
file  them.  OttllUe  v.  Waechter,  supra. 
The  exception  Is,  In  form,  general.  The 
rule  is  that,  where  an  exception  covers  sev- 
eral propositions,  it  is  a  general  one,  and 
Is  not  available  If  any  one  of  them  Is  cor- 
rect In  re  Kessler's  Estate,  87  Wis.  660, 
59  N.  W.  129.  In  this  case  there  was  but 
one  material  controverted  question.  That 
was  the  mental  capacity  of  George  Kehr 
to  transact  the  business  of  satisfying  the 
mortgage.  If  he  had  mental  capacity  to 
transact  the  business,  all  the  other  ques- 
tions are  Immaterial.  It  was  then  compe- 
tent for  him  to  satisfy  the  mortgage,  either 
for  a  consideration  or  without  a  considera- 
tion; to  talie  a  lease,  or  to  dispense  with  it 
altogether.  So  there  Is  In  the  finding  only 
this  one  proposition  to  which  the  exception 
could  be  at  all  pertinent  It  Is  the  one 
proposition  which  dominates  the  whole  case. 
If  the  finding  Is  wrong  upon  that  proposi- 
tion. It  is  wrong  also  upon  the  other  propo- 
sitions. So  it  is  held  that  the  exception  is 
sufficiently  specific  to  enable  the  court  to 
review  the  evidence  upon  that  question. 

It  seems  quite  clear  to  this  court  that  the 


findings  of  the  circuit  court  are  against  the 
weight  of  the  evidence;  so  that  the  evidence 
does  not  support  them.  The  evidence,  to 
the  mind  of  this  court,  quite  clearly  es- 
tablishes the  fact  that  George  Kehr,  by 
reason  of  bis  age  and  many  Infirmities,  was 
so  greatly  impaired  in  his  mental  grasp  and 
vigor  as  that  he  was  quite  Incapable, 
mentally,  of  the  transaction  of  business; 
80  that  the  transaction  Involved  in  this  ac- 
tion was  not  really  bis  transaction,  nor  real- 
ly enacted  with  his  mental  assent  This 
seems  to  be  quite  4ipparent  from  the  trans- 
action itself  as  narrated  by  the  witness 
Nehs,  who  was  the  notary  who  drew  the 
Instrument,  witnessed  It,  and  took  the  ac- 
knowledgment, and  who  was  the  only  dis- 
interested witness  of  what  transpired.  He 
was  employed  by  Jacob  for  this  purpose. 
He  went  to  Jacob's  house.  He  testiHes: 
"Jacob  told  me  what  .was  to  be  done. 
George  Kehr  did  not  tell  me  to  do  any- 
thing." He  testifies  that  he  there  told 
Jacob  that  he  doubted  If  his  father  was  not 
too  weak  in  mind  for  the  transaction  of 
such  business,  and  that  it  might  make  him 
trouble  and  lawsuits  with  the  other  heirs. 
If  they  were  dissatisfied  with  It  But  Jacob 
wanted  It  done,  and  it  was  done.  The  sat- 
isfaction was  made  and  recorded.  But 
Jacob  did  not  mention  the  fact  to  his  sis' 
ters,  who  resided  in  the  neighborhood,  and 
were  frequently  at  his  house;  and  they  had 
no  knowledge  of  it  until  after  their  father's 
death.  Nehs  testifies  that  his  own  opinion 
was,  at  the  time  of  the  transaction,  as  weU 
as  at  the  time  of  testifying,  that  George 
Kehr's  mind  "was  a  little  short  of  doiuiir 
that  kind  of  business."  He  seems  to  be  an 
intelligent  and  Impartial  witness.  He  was 
present  at  the  transaction  Itself.  His  ob- 
servation Of  the  condition  of  George  Behr's 
mind  was  of  the  very  time  of  the  transac- 
tion. This  is  an  Important  element  in  esti- 
mating the  Importance  of  his  testimony. 
And  he  was  the  only  disinterested  witness 
who  was  present  during  the  transaction. 
The  witness  Fehl,  who  had  known  him 
since  they  were  boys  together  In  the  old 
country  testified  "he  was  not  right  in  his 
sense  any  more."  To  the  same  effect  was 
the  testimony  generally  of  the  plaintiff's 
witnesses.  On  the  other  hand,  the  wit- 
nesses for  the  defendant  testified,  in  effect, 
that  his  mental  condition  was  very  fair, 
and.  In  their  opinion,  he  could  understand 
common  business  transactions.  There  was 
no  evidence  of  experts  to  throw  light  upon 
his  mental  condition.  The  whole  testimony 
and  circumstances  surrounding  the  transac- 
tion produce  a  strong  conviction  that 
George  Kehr  was  not,'  at  the  time  of  this 
transaction,  mentally  capable  of  under- 
standing the  nature  of  the  act  which  he 
was  doing,  nor  to  appreciate  its  conse- 
quences. That  the  defendant  was  aware  of 
his  defect  Is  evident  both  by  the  conversa- 
tion of  the  witness  Nehs  and  by  the  sur- 
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reptltlons  manner  In  wblch  the  business 
was  done,  and  the  withholding  of  informa- 
tion of  it  from  his  sisters,  who  were  near  at 
hand,  and  frequently  at  his  house.  This 
all  goes  to  show  a  want  of  good  faith,  and 
has  a  bearing,  indirectly  perhaps,  upon  the 
question  of  the  condition  of  the  mind  of 
George  Kehr.  The  Judgment  of  the  circuit 
court  Is  reversed,  and  the  cause  is  remand- 
ed, with  directions  to  enter  Judgment  in  ac- 
cordance with  the  demand  of  the  com- 
plaint 


TOWN  OP  WESTBORO  v.  TAYLOR 

COUNTY. 

(Supreme  Court  of  Wisconsin.    May  15,  1895.) 

Taxatiok  —  Recovery  or  Taxes  Paid  County — 
Action  by  Town. 
Where  a  town  treasurer  collected  taxes, 
and  appropriated  them,  but  returned  them  to  the 
county  treasurer  as  unpaid  and  delinquent,  and, 
on  this  being  found  out,  the  amount  thereof  was 
cliarged  back  to  the  town,  and  added  to  the  coun- 
ty tax  apportioned  to  the  town  for  the  following 
year,  and  collected  and  paid  to  the  county,  the 
town  cannot  sue  to  recover  them  of  the  county, 
because  they  never  belonged  to  the  town,  as  they 
were  raised  directly  from  the  taxpayers  for  the 
county^  the  town  treasurer  acting  as  the  county's 
agent  m  collecting  them. 

Appeal  from  circuit  court,  Taylor  county; 
John  K.  Parish,  Judge. 

Action  by  the  town  of  Westboro  against 
Taylor  county.  Judgment  for  defendant. 
Plaintiff  appeals.   AfiBrmed. 

This  Is  an  action  brought  by  the  town  of 
Westlwro,  in  Taylor  county,  against  Taylor 
county,  to  recover  moneys  which  had  been, 
as  is  claimed,  illegally  chEU'ged  back  to  the 
town,  and  added  to  its  taxes,  by  the  county 
board,  under  section  1157  of  the  Revised  Stat- 
utes, collected  and  paid  over  to  the  county 
by  the  town  treasurer.  The  case  was  tried 
upon  a  stipulation  of  facts.  The  stipula- 
tion is  as  follows:  "It  is  hereby  stipulated 
by  and  between  the  parties  to  the  above-en- 
titled action  that  said  plaintlfT,  the  town  of 
Westboro,  Is  a  duly-orgauized  and  existing 
town  In  Taylor  county,  Wisconsin;  that  in 
defendant,  Taylor  county,  is  a  duly-organized 
and  existing  county  In  Wisconsin;  that  in 
the  year  1889  to  April,  1891,  one  W.  E.  Dun- 
can was  the  town  treasurer  of  said  town  of 
Westboro;  that  said  W.  B.  Dnncan,  while 
such  treasurer,  filed  with  the  county  treas- 
urer of  Taylor  county  his  bond,  as  provided 
by  law,  and  secured  for  collection  the  tax 
roll  of  the  town  of  Westboro  for  the  year 
1SS9,  and  proceeded  to  collect  the  taxes  as 
therein  stated;  that  said  W.  B.  Duncan,  be- 
tween the  time  that  he  received  said  tax  roll 
and  the  time  that  he  returned  the  delinquent 
taxes  for  that  year,  collected  all  the  state, 
county,  school,  or  other  taxes  levied  ui>on  the 
lands  described  In  the  bill  presented  by  said 
plaintiff  to  the  county  board  of  Taylor  county 
on  the  15tb  day  of  November,  1892,  and  is- 
sued receipts  therefor  to  the  several  parties 
who  paid  said  taxes,  and  signed  receipts  as 


town  treasurer;  that  after  such  taxes  bad 
been  paid  as  aforesaid,  and  within  the  time 
prescribed  by  law,  said  W.  E.  Duncan  re- 
turned the  taxes  charged  against  said  lands 
as  unpaid  and  delinquent  to  the  county  treas- 
urer of  Taylor  county,  notwithstanding  said 
taxes  had  been  collected  by  said  treasurer.  In 
due  form  and  manner  as  unpaid  and  delin- 
quent taxes  are  required  to  be  returned  to 
such  county  treasurer,  and,  the  amount  of 
such  delinquent  return  not  being  sufficient  to 
pay  the  amount  due  said  county  from  said 
town  for  taxes  for  that  year,  paid  a  balance 
due  to  said  county  treasurer  in  cash  and  coun- 
ty orders  of  Taylor  county,  and  received  the 
county  treasurer's  receipt  therefor,  and  aaiu 
county  treasurer  filed  a  duplicate  of  such 
receipt  in  the  ofilce  of  the  county  clerk  of  said 
county,  and  indorsed  the  bond  given  by  said 
W.  E.  Duncan  to  the  county  treasurer  for 
that  year,  and  on  file  in  his  office,  as  satisfied 
and  paid;  that  said  county  treasurer  there- 
after, III  due  course  of  time,  advertised  and 
sold  said  lands  for  nonpayment  of  taxes,  and 
issued  tax  certificates  thereon;  that  there- 
after. In  the  year  1890,  said  certificates  and 
the  receipts  of  said  W.  B.  Duncan  were  duly 
presented  to  the  county  clerk  and  county 
board  of  said  county,  and  said  certificates 
declared  to  be  void  by  the  county  board  of 
Taylor  county,  and  the  money  paid  for  such 
certificates,  with  interest  at  7  per  cent,  per 
annum,  refunded  to  the  parties  holding  said 
certificates,  and  such  amount  charged  bacK 
to  said  town  of  Westboro,  and  added  to  the 
county  tax  apportioned  to  said  town  for  that 
year;  that  said  town  of  Westboro  Included 
said  amounts  In  its  tax  roll  for  the  year  1891, 
and  the  same  was  paid  to  the  county  treasurer 
of  Taylor  county;  that  on  November  15, 
1892,  the  bill  on  file  herein  was  presented  to 
the  county  board,  and  disallowed;  that  said 
W.  B.  Duncan,  as  such  treasurer,  paid  over 
to  said  town,  and  accounted  for  In  settlement 
with  said  town,  only  the  moneys,  as  taxes, 
charged  in  said  tax  roll  as  town  taxes  for  that 
year,  and  no  more,  and  that  said  W.  E.  Dun- 
can, as  treasurer,  has  never  paid  over  or  ac- 
counted for  to  said  town  of  Westboro  the 
money  so  collected  upon  the  said  lands  re- 
turned delinquent,  as  described  In  plaintiff's 
complaint,  but  has  failed  and  neglected  to 
pay  over  to  said  county  the  moneys  so  col- 
lected by  him  as  aforesaid,  but,  in  lieu  thei'e- 
of,  returned  said  lands  as  delinquent  at  the 
time  said  Duncan  made  his  return  to  the 
county  treasurer  of  said  county  of  the  uncol- 
lected taxes  for  the  year  1889,  as  herein  set 
forth;  that  said  W.  E.  Duncan,  ns  treasurer 
of  said  town  of  Westboro,  collected  in  full 
the  taxes  for  said  town  for  the  year  1889,  as 
set  forth  In  said  tax  roll  for  that  year;  that 
the  amounts  stated  In  bill  presented  to  county 
board  are  correct"  The  trial  resulted  in  a 
Judgment  of  nonsuit,  from  which  this  appeal 
Is  taken. 

O.  W.  Adams,  for  appellant   B.  H.  Schweppe, 
for  respondent 
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NEWMAN,  J.  (after  stating  the  facta). 
There  Is  an  Insuperable  objection  to  the  main- 
tenance of  tbla  action  by  tlie  town.  That  is 
the  want  of  title.  These  moneys  never  belong- 
ed to  the  town;  nor  were  they  paid  to  the  coun- 
ty by  any  agent  of  the  town,  nor  on  behalf  of 
the  town.  They  were  not  raised  for  the  town 
or  by  the  town  or  by  Its  authority.  They  were 
raised  by  direction  of  the  county  board,  for 
the  county.  They  were  moneys  understood 
to  De  due  to  the  county,  from  the  taxpayers 
of  the  town.  They  were  added,  by  the  county 
board,  to  the  county  taxes  which  were  to  be 
collected  In  the  town.  For  tlie  purpose  of 
collecting  the  county  taxes,  the  town  treasur- 
er acts  for  the  county.  He  Is  Its  agent  for 
that  purpose.  The  moneys  collected  for 
county  taxes  never  go  Into  the  town  treasury, 
nor  become  a  part  of  the  town  funds.  These 
moneys  were  not  derived  by  the  county 
from  the  town,  but  directly  from  the  taxpay- 
ers themselves.  Whatever  may  be  the  infirm- 
ity of  tlie  county's  title  to  them.  It  "is  dear 
that  the  town  never  had  any  right  or  title 
in  them.  The  stipulation  of  facts  falls  to 
show  that  the  county  has  received  any  of  the 
town's  money,  or  any  for  which  It  is  ac- 
countable to  the  town.  The  judjrment  of  non- 
suit was  riglit  The  judgment  of  the  clrx-nit 
court  is  affirmed. 


In  re  THERESA  DRAINAGE   DIST. 

JOHNSON  et  al.  v.  SCHMIDT. 

(Supreme  Court  of  Wisconsin.     May  15,  1895.) 

Eminent  Domain— Puduc  Use— Draixaob. 

1.  Laws  1891,  c.  401,  provides  for  the  con- 
•tmction  of  drains  for  agricultural,  sanitary,  or 
mining  purposes  across  the  lands  of  others,  and 
for  payment  of  damages  to  owdcts  of  lands  in- 
jured by  the  construction  thereof.  The  act  does 
not  declare  that  such  drains  are  necessary  or  de- 
sirable to  promote  an.v  public  interest,  conven- 
ience, or  welfare.  Bdd,  that  the  advantages  re- 
sulting therefrom  aie  not  of  such  a  public  charac- 
ter as  to  authorizt  the  taking  of  private  property 
for  their  construction. 

2.  Private  property  can  be  taken  in  Invitnm 
for  a  public  nse  only. 

3.  The  word  "sanitary,"  in  an  act  authoriz- 
ing the  construction  of  drains  for  sanitary  pur- 

Eoses,  docs  not,  in  its  meaning  of  pertaining  to 
ealth,  import  the  idea  of  numbers. 

4.  The  legislature  must  siH>cify  the  use  and 
purpose  for  which  it  authorizes  private  property  to 
oe  taken. 

Appeal  from  circuit  court,  Washington 
county;   A.  Scott  Sloan,  Judge. 

Petition  by  D.  II.  Johnson  and  others  to 
organize  and  establish  a  drainage  district 
From  an  order  denying  his  motion  to  quash 
the  petition,  Anselm  Schmidt  appeals.  Re- 
versed. 

This  is  an  appeal  from  an  order  of  the  cir- 
cuit court,  made  in  the  above  matter,  which 
denies  a  motion  to  quash  the  petition,  and 
to  dismiss  the  proceedings  commenced  to 
organize  and  establish  a  drainage  district, 
and  to  appoint  commissioners  to  lay  out, 
«rect,  and  construct  the  proposed  works,  un- 
der the  authority  of  chapter  401  of  the  Laws 


of  1S91.  The  question  raised  Is  the  validity 
of  the  statute  under  which  it  was  proposed 
to  organize  the  proposed  drainage  district, 
and  to  construct  the  proposed  works.  The 
act  provides  for  the  laying  of  ditches, 
drains,  levees,  or  other  works  "across  the 
lands  of  others  for  agricultural,  sanitary  or 
mining  purposes."  It  provides  that  when- 
ever It  shall  be  made  to  appear  to  the  cir- 
cuit court  of  the  proper  county.  In  the  man- 
ner provided,  "that  the  proposed  drain  or 
drains,  ditch  or  ditches,  levee  or  levees,  or 
other  works,  is  or  are  necessary,  or  will  be 
useful  for  the  drainage  of  the  lands  pro- 
posed to  be  drained  thereby,  for  agricultural, 
sanitary  or  mining  purposes,"  the  court  sliall 
appoint  three  competent  persons  as  commis- 
sioners to  lay  out  and  constmct  the  proposed 
works.  Provision  is  made  for  the  payment 
of  damages  to  the  owners  of  lands  and  such 
other  property  as  are  injured  by  the  con- 
struction of  the  works.  The  cost  of  tl>e 
works  and  the  damages  to  be  paid  are  to 
be  raised  by  assessment  of  benefits  upon  the 
property  witliln  the  assessment  district 
which  shall  be  benefited  by  the  improve- 
ment. The  petition  is  conceded  to  be  suffi- 
cient in  form  and  substance  to  satisfy  the 
statute.  It  is  urged  against  the  statute  it- 
self that  it  is  invalid,  in  that  it  provides  for 
the  taking  of  private  property,  against  the 
will  of  the  owner,  to  promote  a  purely  pri- 
vate enterprise. 

Barney  &  Kuechenmeister,  for  appellant 
Rletbrock  &  Halsey,  for  respimdenta. 

NEWMAN,  J.  (after  stating  the  facts).  It 
is  settled  law  in  this  state  that  private  prc^ 
erty  can  be  taken  In  Invltum  for  a  public 
use  only.  For  a  private  use  it  cannot  be 
taken.  Water  Co.  v.  Winans,  85  Wis.  26-30, 
54  N.  W.  1003.  It  is  also  settled  that  to  dig 
ditches  or  drains  across  the  lands  of  private 
owners,  under  an  apparent  legislative  au- 
thority, is  a  taking  of  the  lands.  Mills,  Em. 
Dom.  J  30;  Smith  v.  Qouli,  61  Wis.  31,  20 
N.  W.  3C9;  Donnelly  v.  Decker,  53  Wis.  461, 
17  N.  W.  388.  The  question  presented  for 
decision  is  whether  the  digging  of  the 
ditches  and  drains  and  the  construction  of 
the  levees  and  other  works  contemplated  by 
the  statute  under  considei-ation  is  for  a  put>- 
lie  use.  The  provision  of  the  statute  Is: 
"If  It  shall  appear  to  the  court  that  the  pro- 
posed drain  or  drains,  ditch  or  ditches,  levee 
or  levees,  or  other  works,  is  or  are  neces- 
sary, or  wiU  be  useful  for  the  drainage  of 
the  lands  proposed  to  be  drained  thereby, 
for  agricultural,  sanitary  or  mining  pur- 
poses" (Laws  1891,  c.  401),  the  court  shall 
appoint  commissioners.  There  is  in  the  en- 
tire statute  no  expression  or  intimation  that 
It  was  any  part  of  the  consideration  upon 
which  the  improvement  shonld  be  author- 
ized that  it  should  be  either  necessary  or 
desirable  to  promote  any  public  Interest, 
convenience,  or  welfare.  No  doubt  such  an 
improvement  may  be  useful  to  some,  or  pe^ 
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haps  many,  prtvate  owners  of  land,  by  way 
of  increasing  the  usefulness  and  value  of 
their  lands.  But  that  Is  merely  a  private 
advantage.  It  interests  the  public  only  in- 
directly and  remotely,  In  the  same  way  and 
sense  In  which  the  public  interest  is  ad- 
vanced by  the  thrift  and  prosperity  of  Indi- 
vidual citizens.  Donnelly  v.  Decker,  supra. 
Some  home  or  homes  might  be  made  more 
cheerful  and  more  healthrul.  But  one  man's 
property  cannot  be  taken  to  make  another 
man's  home  more  cheerful  or  healthful.  It 
is  only  when  It  will  make  the  homes  of  tbe 
public  more  healthful  that  any  man's  prop- 
erty can  be  taken  for  "sanitary  purposes." 
But  It  is  urged  that  the  term  "sanitary  pur- 
poses" comprehends  and  Imports  the  idea 
of  the  public  health.  If  so,  It  might  wve 
this  statute.  Webster  defines  the  word  "san- 
itary" as  "pertaining  to  or  designed  to  se- 
cure sanity  or  health."  The  Century  Dic- 
tionary defines  It  as  "pertaining  to  health 
or  hygiene,  or  the  prtiservatlon  of  health." 
It  will  be  seen  that  the  word  is  of  purely 
abstract  meaning.  It  Is  utterly  devoid  of 
any  suggestion  of  numbers  or  of  public  or 
private  relation.  It  imports  neither.  For 
such  purpose  it  is  strictly  neutral  and  im- 
partial. Without  some  qualifying  wwrd.  It 
is  inoperative  to  designate  the  purpose  as  a 
public  one,  or  as  in  the  Interest  of  the  pub- 
lic health.  It  is,  ua  doubt,  for  tbe  legisla- 
ture to  spaeify  tbe'  use  and  purpose  for 
wbick  It  aatboriaes  private  property  to  be 
appropriated.  It  should  be  expressed  clear- 
ly; for  it  cannot  be  enlarged  by  a  doubtful 
construction,  nor  be  presumed  to  be  larger 
than  the  purpose  which  is  expressed.  Dill. 
Mun.  Corp.  (4th  Ed.)  §  fl03.  This  is  not  a 
question  of.  the  construction  of  ambiguous 
words  or  terms.  But  it  Is  an  entire  failure 
to  express  in  any  form  that  tbe  taking  of 
property  for  which  it  provides  is  to  be  for 
a  public  use.  So  it  must  be  h^Ui  that  it  does 
not  provide  for  a  taking  for  a  public  use. 
It  could  not  lawfully  provide  for  a  taking 
for  any  other  tlian  a  public  use.  It  cannot 
support  proceedings  for  the  condemoatiou 
of  lands  as  for  a  public  use.  It  is  entirely 
Invalid.  The  proceedings  should  have  been 
dismissed.  The  order  of  the  circuit  couit  la 
reversed,  and  tbe  cause  remanded,  with  di- 
rections t»  dismiss  the  proceedings. 


BLACKBURN  v.  LAKE  SHORE  TRAF- 
FIC CO. 

<  Supreme  Coott  of  Wiscoawn.     May  15,  1885.) 

HOKEVTEAS— AbANOOSMB:IT— LiBX  OF  JCTOOMIsilT. 

1.  Plaintiff  left  certain  premises  with  a  pu^ 
poee  to  rctam  in.  six  months,  onilt  and  lived  in  an- 
other liouso  on  a  lot  which  he  paid  for,  witness- 
«?d  and  recorded  a  contract  of  sale  of  the  same  in 
which  it  was  described  as  his  homestead,  and  re- 
mained awav  from  the  property  in  qaestion  six 
years.  Held  an  abandoiunpnt.  and  not  n  "tem- 
Lornry  removal  with  tbe  intention  to  rcoccupy  the 
%amf,"  nuder  Rev.  St.  j  2983. 
v.63.N.w.no.4~19 


2.  Where  property  Is  paid  for  l>y  one  per- 
son, and  the  title  taken  by  another,  nnder  Rev. 
St.  i§  2077,  2078,  which  provide*  that  such  con- 
veyance shall  be  presumed  fraudulent  as  against 
the  creditors  of  tht  former,  and,  where  not  dis- 
proved, a  trust  aliaU  result  in  favor  of  such  cred- 
itors, the  person  paying  tbe  consideratiou  ac- 
quires no  title  to  which  a  judgment  lieu  can  at- 
tach. 

Appeal  from  circuit  court,  Ashland  county; 
John  K.  Parish,  Judge. 

Action  by  James  Blackbiun  agaiust  the 
Lake  Shore  Traffic  Company  to  remove  an 
alleged  cloud  upon  tbe  title  to  plaintiff's 
homestead.  The  property  was  originally  tak- 
en in  the  name  of  the  plaiutift's  minor  sou, 
the  former  paying  tbe  consideration  therefor, 
and,  while  It  so  remained,  a  Judgment  was 
obtained  by  defendant  against  plaintiff,  and 
subsequently  the  property  was  sold  on  execu- 
tion to  defendant  to  satisfy  the  Judgment; 
hence  this  action.  Defendant  contends  that 
there  was  an  abandonment;  also  that  under 
Rev.  St.  S  2092,  which  provides  that  land  held 
by  one  in  trust  for  the  use  of  another  shall 
be  liable  to  debts.  Judgments,  executions,  etc., 
against  the  person  to  whose  use  they  are 
holden,  the  son  was  a  trustee  for  the  father, 
and  hence  the  Judgment  is  a  lien  on  the  prop- 
erty. Rev.  St.  §S  2077,  2078,  provide  tliat  a 
grant  to  one  person,  when  the  consideration 
Is  paid  by  another,  shall  be  presumed  fraudu- 
lent, as  against  the  creditors  of  the  latter, 
and.  If  a  fraudulent  intent  be  not  disproved, 
a  trust  shall  result  in  favor  of  such  credit- 
ors. There  was  a  Judgment  for  plaintiff, 
from  which  tbe  defendant  appeals.  Re- 
versed. 

Action  to  remove  a  cloud  on  title.  The 
comQlaint  alleged  ownership  In  the  plaintiff 
since  November  2,  1886,  of  lot  8,  in  block  C, 
original  plat  of  the  village  of  Hurley,  Ash- 
land county,  and  that  it  Is  and  has  been  since 
said  2d  of  November  the  plaintifTs  home- 
stead; that  tbe  defendant  obtained  a  Judg- 
ment against  the  plaintiff,  November  10, 1885, 
for  $20,036.45  and  costs,  and  docketed  a  tran- 
script thereof  in  Ashland  county,  November 
12,  1885;  that  thereafter  execution  was  is- 
sued on  said  Judgment,  and  tbe  said  lot  sold 
to  the  defendant  by  the  sheriff  upon  such  exe- 
cution; and  that  the  defendant  sets  up  a 
claim  to  said  lot  under  sucb  sale.  The  an- 
swer admits  tbe  legal  title  of  tbe  plaintiff  In 
the  lot,  but  denies  that  the  same  is  or  ever 
has  been  the  plaintiff's  homestead,  and  Justi- 
fies Its  claim  thereto  under  Its  Judgment  and 
execution  sale.  It  appeared  upon  the  trial 
that  in  November,  18^,  the  property  in  ques- 
tion was  a  vacant  lot,  and  that  on  tlie  3d  of 
said  month  It  was  deeded  by  the  Northern 
Chief  Iron  Company  to  R.  D.  Blackburn,  an 
18  year  old  son  of  the  plaintiff,  for  the  ex- 
pressed consideration  of  ?75.  Tbe  plaintiff 
testified  that  be  bought  the  lot  for  his  son; 
that  bis  son  paid  the  purchase  money,  "or, 
probably,  I  paid  it  for  him;  he  was  paying 
f  10  on  the  lot,  as  he  could  spare  it"  In  April 
and  May,  1886,  the  plaintiff  built  a  14-room 
doulrfe  house  on  the  lot,  with  lumber  botigbt 
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of  Hoxle  &  Mellor,  and  on  the  14tb  of  April, 
1S86,  R.  D.  Blackburn  conveyed  the  lot  to 
said  Hoxle  &  Mellor  aa  security  for  said  lum- 
ber. June  1,  188G,  the  plaintiff  moved  Into 
the  bouse  with  his  family,  and  rented  some 
rooms  to  other  parties,  and  continued  to  live 
In  the  house  until  about  May  1,  1887.  On 
the  2d  day  of  November,  1886,  Hoxle  &  Mel- 
lor conveyed  the  property  to  the  plaintiff,  and 
on  the  14th  day  of  December,  1887,  the  plain- 
tiff and  his  wife  conveyed  the  same  to  their 
daughter  Anna  B.  Blackburn  for  the  express- 
ed consideration  of  $1,250.  The  plaintiff  tes- 
tified that  the  reason  the  title  was  put  In  bis 
daughter's  name  was  that  he  had  to  borrow 
some  money,  and  the  party  lending  tbe  mon- 
ey preferred  to  have  the  title  In  some  one 
else's  name.  From  the  1st  of  May,  1887,  when 
plaintiff  and  bis  family  moved  out  of  tbe 
house,  until  the  trial  of  this  action,  in  Feb- 
ruary, 1893,  the  bouse  has  been  eltber  occu- 
pied by  tenants  or  has  stood  vacant  Part  of 
the  time  it  was  rented  as  a  boarding  bouse, 
part  of  the  time  as  an  hotel,  part  of  tbe  time 
as  a  dwelling  house,  and  after  October  1, 
1892,  It  stood  vacant  The  plaintiff  testified 
'.hat  when  he  made  arrangements  for  the  lot 
&nd  to  build  a  bouse  on  it  he  Intended  to 
make  it  bis  homestead;  that  bis  object  In 
moving  out  of  It  was  to  get  the  good  rent 
which  he  was  offered  because  be  needed  the 
runt  money,  and  that  bis  intention  then  was 
to  go  back  to  It  at  the  end  of  six  months;  that 
bis  intention  since  then  is  to  go  back  to  it, 
and  that  it  was  never  bis  Intention  to  aban- 
don It  When  tbe  plaintiff  and  bis  family 
moved  away  from  the  premises,  May  1, 1887, 
they  moved  into  a  small  house  or  part  of  a 
house  on  another  lot  In  Hurley,  the  title  to 
which  was  In  the  Washburn  Lumber  Com- 
pany. The  plaintiff  appears  to  have  previous- 
ly made  some  oral  arrangement  to  purchase 
this  lot  He  testifies  that  bis  wife  built  the 
first  part  of  the  bouse  or  kitchen  Into  which 
they  moved,  but  that  she  had  no  means  or 
property  of  her  own,  and  the  boys  gave  her 
money  from  time  to  time,  and  be  himself 
did.  An  addition  was  Immediately  built  on 
this  fragmentary  house.  Tbe  money  was  fur- 
uisbed  partly,  certainly,  by  the  plaintiff,  and 
probably  entirely  so.  In  this  honse  the  plain- 
tiff and  his  family  lived  continuously  up  to 
tbe  time  of  the  trial  of  this  action.  January 
11,  1888,  G.  W.  Washburn,  president  of  the 
Washburn  Lumber  Company,  made  a  writ- 
ten contract  with  Anna  B.  Blackburn  to  con- 
vey the  last-mentioned  lot  to  her,  upon  her 
agreement  to  pay  therefor  $l,y67.93,  "accord- 
ing to  tbe  conditions  of  four  certain  prom- 
issory notes  executed  by  James  Blackburn." 
After  tbe  description  of  tbe  property  in  this 
contract,  tbe  following  clause  appears: 
"This  description  Is  Intended  to  describe  and 
this  contract  to  apply  to  that  portion  of  land 
now  occupied  and  known  as  tbe  homestead 
of  James  Blackburn."  To  this  contract 
James  Blackburn  was  a  witness.  This  con- 
tract was  recorded  in  tbe  register's  office. 


December  2,  1889,  and  It  appears  by  tbe  in- 
dex record  of  the  office  that  it  was  delivered 
to  James  Blackburn  after  being  recorded,  and 
on  tbe  27tta  of  December,  1889.  On  the  2d 
day  of  December,  1889,  tbe  Washburn  Lum- 
ber Company  conveyed  the  premises  to  Geor- 
glana  M.  Blackburn,  tbe  plabitlff's  wife,  for 
tbe  expressed  consideration  of  $2,400.  After 
tbe  description  In  this  deed  appears  tbe  fol- 
lowing sentence:  "This  description  is  Intend- 
ed to  describe  and  cover  the  tract  of  land  oc- 
cupied by  James  Blackburn  as  a  residence 
for  himself  and  family."  Tbe  circuit  court 
found  that  first-mentioned  lot  and  dwelling  ' 
bouse  was  and  still  is  tbe  homestead  of  the 
plaintiff,  and  adjudged  that  tbe  defendant  be 
barred  of  all  right  or  claim  thereto.  From 
this  Judgment  the  defendant  appealed. 

Fish  &  Gary,  for  appellant   Foster  &  Busb-      ! 
nell,  for  respondent 

WINSLOW,  J.  (after  stating  tbe  facts).  It 
Is  contended  by  the  defendant  that  when  tbe 
minor  son  of  tbe  plaintiff,  R.  D.  Blackburn, 
acquired  title  to  lot  8,  block  0,  In  November, 
1884,  be  held  It  as  trustee  for  bis  father,  tbe 
plaintiff,  who  paid  the  consideration  therefor; 
and  consequently  that  the  defendant's  Jndg- 
ment  Immediately  became  a  lien  thereon,  no- 
der  Rev.  St.  4  2992.  This  contention  cannot 
be  maintained,  because  the  trust  in  sucb  case 
Is  a  trust  In  favor  of  tbe  creditors  of  tbe  per- 
son paying  tbe  consideration,  and  not  In  fa- 
vor of  such  person  himself.  Rev.  St  {  2078. 
The  person  paying  the  consideration  acquire.<> 
no  title  to  which  a  Judgment  lien  can  attach. 
This  has  been  expressly  decided  by  this  conrt 
very  recently.  Miner  v.  Lane,  87  Wis.  348, 
57  N.  W.  1105. 

When  the  plaintiff  actually  acquired  title 
to  the  property,  in  November,  1886,  be  was 
residing  upon  it  with  bis  family,  presumptive- 
ly wltb  the  intention  of  making  It  bis  home- 
stead, and  It  would  seem  quite  clear  that 
the  Hen  of  the  Judgment  did  not  attach  during 
the  time  of  bis  residence  there,  under  sncb 
circumstances.  The  question,  therefore,  up- 
on which  the  case  depends,  is  whether  be 
abandoned  his  homestead  either  when  be 
moved  away  f^m  it  in  May,  1887,  or  subse- 
quently. Tbe  homestead  exemption  Is  not 
Impaired  by  "temporary  removal  wltb  the  In- 
tention to  reoccupy  tbe  same  as  a  home- 
stead." Rev.  St  i  2983.  It  has  been  held 
that  the  words  "temporary  removal,"  as  here 
used,  mean  "a  removal  for  a  fixed  and  tem- 
porary purpose  or  for  a  temporary  reason"; 
also  that,  "in  order  to  prevent  an  abandon- 
ment by  sucb  removal,  It  must  be  made  witli 
the  certain  and  abiding  intention  of  return- 
ing to  the  premises  and  residing  thereon  as  a 
homestead."  Moore  v.  Smead  (Wis.)  62  N. 
W.  426.  "A  vague  Intention  to  return  per- 
haps at  some  future  day,  and  reside  there 
again,  will  not  preserve  the  homestead."  Jar- 
vals  V.  Moe,  38  Wis.  440. 

Tbe  plaintiff  testifies  now  that  be  Intended 
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to  retom  at  the  end  of  six  months.  This  In- 
tention  he  evidently  abandoned,  because  he 
did  not  return  then,  but  left  it  either  rented 
or  vacant  for  nearly  six  years.  He  also  tes- 
tifies now  that  bis  intention  has  always  been 
to  go  back  to  that  homestead.  In  this  con- 
nection the  remarks  of  Ryan,  G.  J.,  in  Jarvala 
V.  Moe,  supra,  are  very  pertinent:  "Wlien  he 
made  the  removal,  the  presumption  was  that 
be  did  so  anlmo  manendi.  1  Kent,  Comm. 
76.  The  presumption  might  be  rebutted  by 
circumstances  and  conditions  surrounding  the 
remoyal,  or  declarations  accompanying  It, 
manifesting  a  temporary  purpose  or  an  Inten- 
tion to  return;  but  not  satisfactorily  by  ex 
post  facto  professions,  after  intervening  oc- 
currences have  made  return  advantageous. 
The  Intention  which  is  sufficient  to  rebut  the 
presumption  aiust  be  positive  and  certain,  not 
conditional  or  indefinite."  Examining  the 
testimony  in  this  case,  we  see  no  circumstan- 
ces or  declarations,  which  accomiianied  or  Im- 
mediately followed  the  plaintiffs  removal, 
which  tend  to  rebut  the  presumption  that 
such  removal  was  made  animo  manendi.  On 
the  contrary,  all  such  circumstances  tend  to 
confirm  the  presumption.  He  leaves  the 
place  with  the  definite  purpose  (as  he  testi- 
fies) to  return  in  six  months.  On  the  con- 
trary, he  remains  away  nearly  six  years. 
He  builds  another  house,  suited  for  his  own 
use,  and  wUch  he  in  fact  uses,  on  property 
for  which  he  himself  pays,  so  far  as  it  is 
paid  for  at  alL  He  witnesses  and  records  a 
contract  for  this  second  lot,  in  which  It  is 
described  as  Ms  "homestead."  He  now  de- 
clares that  bis  only  purpose  in  removing  from 
the  property  in  question  was  to  secure  the 
rent  therefrom,  but  when  it  becomes  vacant, 
and  so  remains  for  months,  he  does  not  re- 
turn to  It  In  fact,  the  only  evidence  tend- 
ing to  rebut  the  presumption  that  his  removal 
was  made  animo  manendi  is  his  ex  post 
facto  professions  made  at  the  time  of  the 
I  rial,  when  circumstances  bad  rendered  kis 
return  advantageous.  We  do  not  regard 
these  professions  as  in  any  respect  sufficient 
to  rebut  the  presumption,  strengthened,  as 
it  is,  by  contemporary  circumstances  and  con- 
ditions. The  evidence  shows  very  clearly  to 
our  minds  that  when  the  plaintiff  removed 
from  the  premises  in  question  he  had  no  posi- 
tive or  certain  intention  to  return,  and  that 
he  consequently  abandoned  it  as  a  homestead. 
Judgment  reversed,  and  action  remanded, 
with  directions  to  render  Judgment  for  the 
defendant 


ROCK  COUNTI  T.  CITY  OF  BDOBRTON. 

(Supreme  Conrt  of  Wisconsin.     May  15,  1895.) 

Liquor  Licesses  —  Dispositios  of  Proceeds  — 
PowBKS  of  LsaiSLATxntE— Speciai,  Laws. 

L  Laws  regulating  the  sale  of  liquors  are  not 
a  part  of  the  system  of  town  and  county  govern- 
mnnt  wtiicb  Const  art.  4,  S  23,  requires  to  be  "ns 
nearly  imiform  as  practicable";  and  hence  Laws 
1887,  c.  417,  requiring  each  city  or  town  in  Rock 


county  to  pay  $50  for  each  liquor  license  granted 
by  it  into  tiie  county  trcRsury,  for  the  poor  fund, 
is  not  invalid  because  other  cities  and  towns  are 
ailow^  to  dispose  of  the  license  money  without 
restriction. 

2.  The  licensing  of  intoxicating  liquors  is  nn 
ezerdse  of  the  police  power,  and  not  of  the  taxing 
power  of  the  stete  to  raise  revenue. 

3.  The  ftmd  created  by  licensing  the  sale  of 
intoxicating  liquors  is  under  the  absolute  con- 
trol of  the  legislature. 

Appeal  from  circuit  court,  Rock  county ; 
Jolm  R.  Bennett,  Judge. 

Action  by  Rock  county  against  the  city  of 
Bdgerton.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Reversed. 

The  action  is  to  recover  from  the  city  of  Ed- 
gerton  certain  moneys  alleged  to  be  due  from 
it  to  the  county  of  Ilock  under  the  provisions 
of  chapter  417  of  the  Laws  of  1887.  The 
complaint  states,  in  sul>stauce,  ttiat  the  re- 
spondent is  an  incorporated  city  within  the 
limits  of  Rock  county;  that  for  the  years  1S80 
to  1893,  inclusive,  it  granted  30  licenses  for 
the  sal6  of  intoxicating  drinks;  tliat  it  has 
not  paid  any  part  of  such  license  moneys  into 
the  treasury  of  Rock  county,  but  is  indebted 
to  the  county  therefor,  m  all.  In  the  sum  of 
$1,500,— and  demands  Judgment  for  the  same. 
The  city  demurred  to  the  complaint.  The  de- 
murrer was  sustained,  and  the  county  ap- 
peals. 

W.  O.  Wheeler,  for  appelant  L.  H.  Towne 
and  L.  K.  Lase,  for  respondent 

NEWMAN,  J.  (after  stating  the  facts).  Un- 
der the  general  law  (section  1562,  Rev.  St.), 
all  moneys  derived  from  licenses  to  sell  intox- 
icating liquors  are  to  be  kept  separate  from 
all  other  moneys,  by  the  treasurers  of  towns, 
villages,  and  cities,  and  set  apart  for  the  sup- 
port of  the  poor.  In  counties  where  the  coun- 
ty system  of  supporting  the  poor  has  been 
adopted,  they  are  to  tie  paid  into  the  county 
treasury,  and,  in  other  counties,  into  the  town 
treasury,  "unless  the  supervisors,  trustees  oi 
common  council,  of  such  town,  village  or  city, 
shall  have,  by  ordinance  or  resolution,  provid- 
ed for  a  different  way  of  disposing  thereof, 
(which  they  are  empowered,  in  their  discre- 
tion, to  do)."  Chapter  417  of  the  Laws  of 
1887  provides  that:  "It  shall  be  the  duty  of 
each  city,  incorporated  village  and  town,  in 
the  county  of  Rock,  to  pay  into  the  treasury 
of  said  county,  for  the  benefit  of  the  poor 
fund,  for  each  license  to  sell  Intoxicating 
drinks  granted  by  any  such  city,  incorporat- 
ed village  or  town,  the  sum  of  fifty  dollars." 
It  is  to  recover  under  this  last  provision  that 
this  action  Is  brought. 

It  is  claimed  that  this  statute  violates  the 
constitution  of  the  state,  for  two  reasons:  (1) 
That  it  violates  article  4,  {  23,  which  provides, 
"The  legislature  shall  establish  but  one  sys- 
tem of  town  and  county  government  which 
shall  be  as  nearly  uniform  as  practicable"; 
and  (2)  that  It  is  unequal  and  partial  legisla- 
tion, in  that  it  requires  the  towns,  villages, 
and  cities  of  Rock  county  to  pay  over  the 
license  moneys  collected  by  them  to  the  coun- 
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ty  of  Rock,  while  tlie  other  towns,  villages, 
and  cities  of  the  state  are  permitted  to  make 
their  own  application  of  them,  without  re- 
striction. 

It  is  only  In  a  limited  and  partial  sense,  If 
at  all,  that  the  granting  of  licenses  to  sell 
intoxicating  liquors  is  a  part  of  the  system  of 
town  and  coxmty  government.  The  laws  reg- 
ulating the  sale  of  intoxicating  liquors  are  a 
part  of  the  police  regulations  of  the  state. 
Thoy  are  enacted  under  the-  police  power  to 
restrain  and  regulate  a  traffic  which  experi- 
ence has  shown  to  be  likely  to  produce  mis- 
chief in  the  community.  It  Is  a  regulation  of 
the  traffic  in  the  state  at  large,  in  the  Interest 
of  the  general  public  welfare.  The  duty  to 
administer  these  laws  is  put  upon  certain 
local  officers  of  the  towns,  villages,  and  cities 
of  the  state,  for  convenience  of  government, 
and  not  to  promote  or  protect  any  peculiar 
local  interest  These  local  officers  are  clothed 
with  certain  limited  political  powers,  to  be  ex- 
ercised for  the  public  good,  on  behalf  "of  the 
general  public,  the  state,  and  not  exclusively 
or  principally  for  the  benefit  of  any  local 
community.  The  fee  which  is  paid  for  the 
license  is  not  a  tax,  nor  Is  it  imposed  for  the 
purpose  of  revalue.  It  Is  one  of  the  incidents 
of  the  system,  not  Its  object.  When  collect- 
ed, the  fee  belongs  to  the  state.  It  is  a  part 
of  the  funds  of  the  state,  and  subject  entire- 
ly to  be  disposed  of  by  the  legislature  in  its 
discretion.  Richland  Co.  v.  Richland  Center, 
50  Wla.  691. 18  N.  W.  40T.  There  is  no  provi- 
sion of  the  constitution  which  limits  the  pow- 
er of  the  legislature,  in  its  disposition  of  this 
fund,  to  any  rule  of  uniformity  among  the 
political  subdivisions  of  the  state.  Nor  does 
any  such  limitation  exist  outside  of  the  con- 
stitution. "Laws  public  in  their  object  may, 
unless  express  constitutional  provisions  for- 
bid, be  either  general  or  local  in  their  appli- 
cation. •  *  *  The  authority  that  legislates 
for  the  state  at  large  must  determine  wheth- 
er particular  rules  shall  extend  to  the  whole 
state,  and  all  Its  citizens,  or,  on  the  other 
band,  to  a  subdivision  of  the  state,  or  a  single 
class  of  its  citizens  only.  The  drcumstancea 
of  a  particular  locality,  or  the  prevailing  pub- 
lic sentiment  in  that  section  of  the  state,  may 
require  or  make  acceptable  different  police 
regulations  from  those  demanded  in  another, 
or  call  for  dlfTerent  taxation,  and  a  different 
application  of  public  moneys.  The  legisla- 
ture may  therefore  prescribe  or  authorize  dif- 
ferent laws  of  police,  allow  the  right  of  emi- 
nent domain  to  be  exercised  in  different  cases 
and  through  different  agencies,  and  prescribe 
peculiar  restrictions  upon  taxation,  in  each 
distinct  municipality,  provided  the  state  con- 
stitution does  not  forbid."  Cooley,  Const 
Urn.  (6th  Ed.)  479.  480.  This  being  a  fund 
which  belonged  to  the  state,  the  state  could 
employ  any  agency  which  It  deemed  best  suit- 
ed  to  the  puri>ose  to  expend  the  fund,  or  to 
apply  it  to  practical  use.  And  it  might 
change  that  agency.  If  that  should  be  deemed 
desirable.    Instead  of  permitting  the  city  of 


Edgerton  to  apply  the  fund,  it  might  put  that 
duty  upon  the  county  of  Rock,  for  whatever 
reason  should  seem  sufficient  to  the  legrisla- 
ture.  The  right  to  dispose  of  these  moneys 
could  never  become  a  vested  right  in  the  city. 
Richland  Co.  v.  Richland  Center,  supra.  And 
it  is  not  for  the  courts  to  inquire  into  the  rea- 
sons or  motive  which  influenced  the  legisla- 
ture In  making  the  change.  It  must  be  as- 
sumed that  it  knew  the  situation,  and  acted 
upon  sufficient  grounds.  It  is  of  the  nature 
of  legislative  bodies  to  Judge  for  themselves, 
and  the  fact,  and  the  exercise  of  that  jxiils:- 
ment,  is  to  be  Implied  from  the  law  Itself. 
Cronin  v.  People.  82  N.  Y.  318-323.  The  law 
of  1887  was  a  valid  exercise  of  the  legislativt 
power.  The  order  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  fortber 
proceedings  according  to  law. 


OLEASON  y.  BURROUGHS. 

(Supreme  Court  of  Wisconsin.     May  15,  1S05.) 

CoKSTnccTios  OF  Ueei>— Reservation  or  RroHT 
OF  Wat — Effbct. 

1.  The  reservation  of  the  right  of  ingreas  and 
egress,  on  foot  and  with  teams,  to  and  from  the 
land  on  one  side  of  that  conveyed,  leservea  a 
right  of  way  reasonably  wide  for  the  passage  of 
teams. 

2.  The  fact  that  a  deed  reserved  to  the  gran- 
tor a  right  of  way  arron  the  northerly  end  of  the 
parcel  conveyed,  for  the  purpose  of  repairing  a 
mill  race,  and  that  the  grantee  was  required  to 
build  an  embankment  on  and  across  the  northerly 
end  of  the  premises,  along  the  southeaaterly  aide 
of  the  mill  race,  and  keep  it  in  repair,  did  not  ex- 
tend the  description,  as  given  by  distances  and 
measurements  in  the  deed,  sc  aa  to  convey  land  to 
the  bank  of  the  mill  race. 

Appeal  from  circuit  court,  Waukesha  coun- 
ty; George  Clementson,  Judge. 

Action  by  Michael  Gleason  against  Sarah 
E.  Burroughs  for  abatement  of  a  private  nui- 
sance, and  for  damages.  From  a  Judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Action  for  abatement  of  a  private  nuisance, 
and  for  damages  for  the  maintenance  of  the 
same.  The  nuisance  complained  of  consisted 
of  a  high  board  fence  erected  by  defendant. 
which  encroached  upon  a  private  right  of 
way  owned  by  the  plaintiff  so  as  to  leave  the 
way  but  seven  feet  In  width  at  obe  end,  and 
seriously  Impair  Its  usefulness  for  pasaai^e 
with  teams.  The  action  was  tried  by  the 
court  without  a  Jury.  The  facts  appeared  to 
be  as  follows:  In  May,  1837,  the  plaintiff 
purchased  of  one  Littlejohn,  the  owner  there- 
of, a  tract  of  Mill  Reserve  lands  about  2 
acres  in  extent,  and  about  60  feet  distant 
from  Bridge  street.  In  the  village  of  Wauke- 
sha. November  25, 1887,  Littlejohn  also  con- 
veyed to  the  plaintiff  the  right  and  privllepe 
of  ingress  and  egreas  to  and  from  said  lands, 
on  the  northerly  side  thereof,  between  the 
same  and  Bridge  street  on,  ov«:,  and  upon 
the  bank  bounding  said  lands  on  the  north, 
on  foot  and  with  teams.  This  deed  was  re> 
corded  on  the  same  day.  This  right  of  way 
ran  along  the  mill-race  bank,  and  it  appeared 
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that.  In  order  to  be  reasonably  useful  for 
passage  of  teams,  a  width  of  10  feet  was 
requisite.  Tlie  defendant  had  been  for  years 
the  owner  of  a  tract  of  land  south  of  the  mill- 
race  bank,  by  vlrtne  of  deeds  from  one  Kim- 
ball, who  was  the  common  soured  of  title.  The 
tract  so  owned  by  her  was  conveyed  to  her  by 
metes  and  bounds,  which,  if  followed,  did  not 
cover  any  part  of  the  right  of  way  above  de- 
scribed, but  the  deed  also  contained  a  reserva- 
tion to  the  grantor  of  a  right  of  way  across 
the  northerly  end  of  the  parcel,  for  the  purpose 
of  repairing  the  mill  race;  also  a  condition 
that  the  grantee  should  build  an  embank- 
nacnt  on  and  across  the  northerly  end  of  the 
premises,  along  the  southeasterly  side  of  the 
mill  race,  10  feet  in  width,  and  keep  it  in  re- 
pair, with  a  provision  for  reversion  of  the  ti- 
tle in  case  of  failure.  From  these  provisions 
and  conditions  it  is  argned  by  the  defendant 
that  the  deed  should  be  construed  as  convey- 
ing all  the  land  to  the  mill  race,  thus  cover- 
ing the  alleged  right  of  way.  It  Is  undisput- 
ed that,  if  the  defendant  did  not  own  to  the 
mill  race,  then  LIttleJohn  owned  the  fee  of 
the  land  between  the  defendant's  parcel  and 
the  miU  race.  There  seems  to  have  been 
some  controversy  as  to  the  matter,  and,  in 
order  to  settle  It,  Littlejohn  and  the  defend- 
ant, by  their  agents,  met  on  the  grounds,  and 
agreed  orally  on  the  limits  of  the  defendant's 
lot,  and  marked  the  points  at  each  end,  by 
which  the  right  of  way  was  to  be  10  feet  wide 
at  one  end,  and  14  feet  at  the  other,  and  the 
defendant  was  to  receive  all  the  land  up  to 
the  right  of  way  ao  located,  consisting  of  a 
small  strip  adjoining  the  piece  described  by 
tnetes  and  bocnds  in  h«r  deed,  1  foot  wide  at 
one  end,  and  6  feet  at  the  other.  To  carry 
out  this  oral  arrangement,  a  quitclaim  deed 
was  executed  by  LIttleJohn  to  the  defendant 
In  November,  1892,  in  which  the  land  quit- 
claimed is  described  by  metes  and  bounds, 
and  by  mistake,  i^parently,  such  description 
extends  3  feet  over  the  agreed  line,  and  cuts 
the  right  of  way  down  to  a  width  of  7  feet 
at  the  Bridge  street  end.  Upon  this  line  the 
defendant  built  a  high  board  fence,  and  it  is 
aboct  20  feet  of  this  fence  which  the  plain- 
tiff claims  is  a  nuisance.  The  trial  court 
'ound  the  facts  substantially  as  above  set 
forth,  and  adjudged  the  abatement  and  re- 
aioval  of  the  fence,  so  far  as  It  encroached 
upon  the  10-foot  right  of  way,  with  nominal 
damages  for  its  maintenance,  and  the  defend- 
ant appealed. 

Ryan  &  Merton,  for  appellant.  D.  8.  Tul- 
lar,  for  re^Mmdent. 

WINSLOW,  J.  (after  stating  the  facts). 
The  evidence  seems  to  fully  sustain  the  find- 
ings of  fact  made  by  the  trial  Judge.  It  was 
clearly  shown  that  the  necessary  width  of  a 
right  of  way  for  teams  was  10  feet  The 
deed,  therefore,  made  by  LIttleJohn  to  the 
plaintiff  In  November,  1887,  and  at  once  re- 
corded, conveyed  a  right  of  way  over  10  feet 
of  land  adjoining  the  race;  and  if  LIttleJohn 


then  owned  that  strip  of  land  the  plaintiff  ac- 
quired a  right  of.  way,  which  no  subsequent 
deed  of  the  fee  could  affect  The  subsequent 
deed  made  by  LIttleJohn  to  the  defendant 
which  in  terms  attempts  to  convey  a  part  of 
this  strip,  cannot  In  the  least  impair  the 
plaintiff's  right  to  the  free  and  unobstructed 
use  of  his  right  of  way. 

The  claim  that  the  defendant  owns  the 
land  to  the  bank  of  the  mill  race,  by  virtue 
of  her  title  derived  from  Kimball,  cannot  be 
maintained.  The  lands  conveyed  by  this 
deed  are  described  by  distances  and  measure- 
ments from  a  certain  lot  In  the  recorded  plat 
of  the  village  of  Waukesha,  and  not  by  monu- 
ments or  natural  objects.  These  measure- 
ments and  distances  do  not  reach  or  touch 
upon  the  10-foot  strip  In  question.  The  fact 
that  a  right  of  way  is  reserved  across  the 
north  end  of  the  piece  deeded,  and  that  there 
Is  a  provision  that  she  must  build  and  main- 
tain an  embankment  thereon,  does  not  ex- 
tend the  terms  of  the  grant  There  Is  noth- 
ing In  the  deed  which  shows  an  intention  to 
convey  any  greater  amount  of  land  than  ts 
specifically  induded  In  the  distances  and 
measurements.  Nor  does  the  evidence  show 
any  title  acquired  by  the  defendant  by  ad- 
verse possession.  This  being  the  case,  the 
defendant's  fence  was  clearly  an  encroach- 
ment on  the  plaintiff's  right  of  way.  Judg- 
ment affirmed. 


BAKRIGHT  v.  TORRENT. 
(Supceme  Court  of  Michigan.  May  21,  1895.) 
Assumpsit — Quantum  Meboit— Evidknob. 
In  an  action  oa  a  quantum  meruit  to  re- 
cover the  price  of  logs  sold,  where  in  the  original 
contract  a  method  of  scaling  and  measurement 
had  been  agreed  upon  as  conclusire,  although  the 
vendee  has  put  it  out  of  the  vendor's  power  to 
fulfill  the  contract,  the  vendor  is,  nevertheless, 
bound  by  the  method  agreed  upon  as  to  measure- 
ment of  the  logs  actually  delivered. 

Error  to  circuit,  court,  Muskegon  coanty; 
Kred  J.  Kussell,  Judge. 

Action  of  quantum  meruit  by  John  Bak- 
right  against  John  Torrent  for  logs  sold  and 
delivered  to  defendant  From  a  Judgment 
for  plaintiff,  defendant  brings  error.  Kevers- 
ed. 

Sessions,  Niskern  &  Bassett,  for  appellant 
Nelson  DeLong  (John  A.  McLaughlin,  of 
counsel),  for  appellee. 

MONTGOMERY,  J.  Defendant  was  the 
owner  of  certain  timber  In  the  townships 
of  Muskegon  and  Dalton,  In  Muskegon  coun- 
ty, and  entered  Into  a  contract  with  plain- 
tiff, by  the  terms  of  which  the  plaintiff  agreed 
to  cut,  haul,  and  deliver  to  the  defendant 
at  his  mill  in  the  city  of  Muskegon,  all  the 
timber  upon  the  descriptions  of  land  named, 
at  the  agreed  price  of  four  dollars  per  thou- 
sand feet,  payable  at  stated  Intervals.  The 
plaintiff  offered  evidence  tending  to  show 
that,  after  about   six  million    feet  oC  the 
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logs  were  cut,  the  defendant  prevented  the 
completion  of  the  contract  by  the  plaintiff; 
and  this  suit  is  on  the  quantum  meruit,  to 
recover  the  reasonable  value  of  the  work 
which  plaintiff  performed  under  the  con- 
tract before  the  defendant  interposed  to  pre- 
vent its  completion.  Among  other  provisions 
the  contract  contained  the  following:  "It  Is 
hereby  mutually  agreed  between  the  parties 
that  the  logs  mentioned  In  and  covered  by 
this  contract,  as  fast  as  skidded  in  the 
woods,  shall  be  measured  or  scaled  by  a 
competent  person  or  persons,  to  be  agreed 
upon  by  the  pai-ties  hereto,  and  in  accord- 
ance with  Doyle's  rule  or  scale  in  use  upon 
Mut&egon  river.  Such  scaler  or  scalers  shall, 
at  the  time  of  making  such  scale,  mark 
each  log  with  such  recorded  log  mark  or 
marks  of  first  party  as  he  shall  designate. 
Each  party  shall  pay  one-half  of  the  wages 
and  expenses  of  such  scaler  or  scalers.  The 
scale  of  such  logs  so  made  shall  be  final 
and  conclusive  as  to  the  quantity  of  timber 
cut,  hauled,  and  delivered  by  said  second 
party  under  this  contract,  as  far  as  regards 
payments  to  be  made  therefor.  Duplicate 
scale  sheets  or  bill,  if  required,  shall  be 
made  by  the  scaler,  and  delivered  to  each 
party  promptly."  The  theory  of  the  plain- 
tiff is  that  as  defendant  has  broken  bis  con- 
tract, and  failed  of  performance  on  his  part, 
the  plaintiff  Is  entitled  to  recover  for  the 
work  already  done  on  the  quantum  meruit, 
and  that.  In  an  action  to  recover  on  this 
basis,  he  is  not  bound  at  all  by  the  stipula- 
tions of  the  contract,  and  may  ignore  that 
relating  to  the  conclusiveness  of  the 'Scale 
made  by  the  agreed  scaler.  It  Is  a  rule 
that  has  been  applied  In  a  certain  class  of 
cases  that  if  there  has  been  a  special  con- 
tract, and  the  plaintiff  has  performed  part 
of  it  according  to  Its  terms,  and  has  been 
prevented  by  the  act  of  the  defendant  from 
completing  it,  he  may  recover  upon  the 
quantum  meruit  the  reasonable  price  of  the 
services  already  performed.  See  Hemminger 
V.  Assurance  Co.,  95  Mich.  857,  54  N.  W. 
040,  and  cases  cited.  But  see  3  Am.  &  Eng. 
Enc.  Law,  921,  922;  and  McGregor  v.  Ross" 
Estate,  96  Mich.  103,  66  N.  W.  658;  2  Suth. 
Dam.  (3d  Ed.)  {  713. 

The  circuit  judge  charged  the  Jury,  not 
only  that  if  the  Jury  found  that  a  breach  was 
committed  by  the  defendant,  by  a  refusal 
to  permit  the  plaintiff  to  continue  in  a  per- 
formance of  the  contract,  the  plaintiff  might 
recover  the  reasonable  price  of  the  work 
done,  but  also  clurged  the  Jury  that  in  such 
case  the  scale  of  logs  already  manufactured 
would  not  be  binding  upon  the  parties.  The 
instruction  upon  this  subject  is  as  follows: 
"If  you  find  that  this  contract  was  violated 
by  defendant,  by  himself  or  bis  superintend- 
ent discharging  the  plaintiff  before  bis  work 
was  completed,  then  I  instruct  you  that  no 
portion  of  the  contract  is  binding  upon  the 
plaintiff;  and  therefore  the  plaintiff  would 
not  be  bound  by   the  scale   made  by  the 


scaler,  unless  the  scale  should  be  found  by 
you  to  be  correct,  but  may  prove  the  amount 
of  timber  cut,  skidded,  and  hauled  by  any 
competent  evidence."  Does  it  result,  in  a 
case  where  a  party  to  such  a  contract  as  the 
present  is  ehtltled  to  sue  and  recover  upon 
the  quantum  meruit,  that  such  a  stipulation 
as  that  contained  In  the  present  contract,  re- 
lating to  the  scale,  may  be  wholly  set  aside? 
If  the  breach  of  this  contract  by  defendant 
had  been  a  refusal  to  pay  when  the  work 
was  completed,  there  can  be  no  doubt  that 
the  stipulation  would  be  binding.  13  Am.  & 
Eng.  Enc.  Law,  10^;  Johnson  v.  Howard, 
20  Minn.  370  (GIL  »22);  Malone  v.  Gates,  87 
Mich.  332.  40  N.  W.  638.  There  U  a  dictum 
in  Chapman  v.  Dease,  34  Mich.  375,  which 
tends  to  sustain  the  view  adopted  by  the  cir- 
cuit Judge.  But  no  such  holding  was  neces- 
sary to  the  determination  of  the  question  in 
that  case,  as  the  case  turned  upon  the  point 
that  the  contract  between  the  parties  did  not 
give  the  scaler  the  right  to  determine  the 
percentages  of  different  qualities  contained 
ha  the  logs,  and  that  was  the  question  to 
which  the  testimony  was  directed.  Unless 
the  defendant  is  to  be  punished  beyond  thp 
actual  damages  sustained  Oy  the  plaintiff 
for  a  breach  of  the  contract,  we  can  see 
no  good  reason  why  the  scale  fixed  by  agree- 
ment of  the  parties  should  not  be  controlling 
whenever  the  quantity  becomes  the  subject 
of  Judicial  inquiry  In  a  suit  between  the  par- 
ties. If  it  be  said  that  it  does  sometimes  re- 
sult under  the  rule  permitting  a  recovery 
under  the  quantum  meruit  that  the  defend- 
ant is  punished  by  being  compelled  to  pay 
more  than  the  contract  price,  the  answer  is 
that  this  is  permitted  upon  the  theory  that 
it  is  one  means  of  measuring  the  damages 
of  the  plaintiff,  and.  In  case  of  a  nonsevera- 
ble contract,  perhaps  the  only  means.  But 
the  stipulation  relative  to  scaling  is  a  rulo 
of  evidence  established  by  the  parties,  an'l 
DO  logical  reason  has  been  suggested  why 
this  rule  of  evidence  should  not  control  on 
the  trial  of  any  issue  which  may  arise  be- 
tween the  parties  where  the  subject-matter 
to  be  determined  is  that  which  they  them- 
selves have  fixed  a  means  of  determining. 
The  rule  is  analogous  to  that  which  makes 
the  written  evidence  of  a  contract  the  con- 
trolling and  only  admissible  evidence.  In 
fact,  in  practice,  the  scale  is  entered  in 
writing,  and  the  opportunity  to  obtain  cor- 
rect information  oftentimes  passes  by  when 
the  scale  is  entered  and  the  logs  barked  or 
put  afloat.  The  contract  has  been  to  this  ex- 
tent acted  upon  and  executed  by  both  par- 
ties, and  the  scale  established  and  reduced 
to  writing  becomes  the  superior,  and,  we 
think,  conclusive,  evidence  upon  the  sub- 
ject, in  the  absence  of  fraud  or  such  gross 
error  as  Is  referred  to  in  Malone  v.  Gates. 
87  Mich.  332.  40  N.  W.  638.  The  danger 
of  any  other  rule  is  well  illustrated  in  this 
case.  Loose  testimony,  based,  upon  an  in- 
spection of  the  stumps  left  upon  the  ground, 
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is  admitted,  and  guesswork  as  to  the  num- 
ber of  logs  per  thousand  which  a  proper 
scale  would  show  was  permitted  to  over- 
come the  actual  scale  of  the  scalers  mutnal- 
iy  agreed  upon;  and  the  Jury  was,  under  the 
instructions,  authorized  to  accept  this  tes- 
timony, even  though  the  scaler  committed  no 
fraud,  and  though  no  error  as  to  the  num- 
ber of  logs  was  pointed  out,  and  though  uo 
actual  scale  subsequently  made  showed  even 
any  error  in  judgment.  We  think  it  would 
be  unjust  to  permit  this  kind  of  testimony 
to  oTercome  that  which  the  parties  them- 
selves have  seen  fit  to  fix  as  the  only  com- 
petent testimony  to  determine  the  identical 
iiuestion  which  the  jury  is  called  to  paas 
upon. 

The  view  which  we  take  of  this  question 
renders  it  unnecessary  to  consider  numerous 
of  the  exceptions  taken  to  the  introduc- 
rton  of  testimony.  Error  is  assigned  upon 
some  rather  intemperate  remarks  of  coun- 
sel, which  it  is  unnecessary  to  set  out,  as  it 
l8  not  likely  that  they  will  be  repeated  upon 
another  trial.  For  the  error  stated,  the  Judg- 
ment must  be  reversed,  and.  a  new  trial  or- 
dered.  The  other  Justices  concurred. 


S.\VIDGB  V.  OTTAWA  CIRCUIT  JUDGE. 

(Sapreme  Court  of  Michigan.    May  21,  1806.) 

Attachment— NoTiOB  bt  Publication  —  Affida- 
vit— Leave  to  File  after  Tike — Dis- 
.   OBETiON  of  Court. 

1.  Under  Laws  1891,  Act  8,  providing  that 
in  a  Euit  by  attachment,  where  notice  is  given  by 
pnblication,  an  affidavit  shaii  be  filed  within  10 
days  after  commencement  of  publication,  and, 
if  it  is  not  filed  as  required,  the  attachment  shall 
be  dismissed,  provided  that  the  affidavit  may  be 
filed  in  the  discretion  of  the  court  at  any  time 
before  the  order  jf  dismissal  shall  actually  be 
made,  there  is  no  abuse  of  discretion  in  refusing 
to  allow  the  affidavit  to  be  filed  after  the  prop 
erty  has  been  sold  under  execution  on  Judgment 
in  the  suit. 

2.  Even  if  defendant  is  estopped  to  attack  the 
sale,  the  court  is  not,  for  that  reason,  obliged  to 
allow  the  affidavit  to  be  filed. 

Application  by  Thomas  Savidge  for  man- 
damus to  Ottawa  circuit  Judge.  Writ  de- 
nied. 

Walter  I.  LUlie,  for  relator.  Farr  &  Soule, 
for  respondent. 

MONTGOMERY,  J.  This  is  an  application 
for  a  mandamus.  The  relator,  on  the  6th  of 
December,  1892,  commenced  a  suit  in  at- 
tachment against  one  Ray  Warner  as  de- 
fendant By  virtue  of  this  writ  certain 
property  was  attached,  but  no  personal  serv- 
ice liad.  Notice  was  given  by  publication, 
and  the  plaintiff  proceeded  to  Judgment, 
caused  an  execution  to  issue,  which  was  lev- 
ied upon  the  same  property  attached,  and 
the  same  was  sold  and  turned  over  to  the 
plaintiff,  who  became  the  purchaser.    Sub- 


sequently the  defendant  appeared  specially, 
and  moved  the  court  to  set  aside  the  Judg- 
ment and  dismiss  the  writ,  for  the  reasons 
that  there  was  no  affidavit  tiled  as  provided 
by  Act  No.  8  of  the  Session  Laws  of  1891, 
which  provides  that  within  10  days  after 
publication  has  l>egun  the  plaintiff,  or  some 
person  in  bis  belialf,  shall  make  and  file  an 
affidavit,  stating  tliat  such  publication  has 
been  commenced,  wlien  commenced,  and  in 
what  newspaper,  giving  the  name  thereof, 
and  where  published;  and  for  the  further 
reason  that  default  of  defendant  for  nonap- 
pearance tiad  been  prematurely  entered. 
Relator  conceded  that  both  of  these  con- 
tentions on  the  part  of  defendant  were  true 
as  matter  of  fact,  but  on  the  bearing  of  the 
motion  to  dismiss  application  was  made, 
under  the  proviso  of  Act  No.  8,  that  such  affi- 
davit may  be  filed  or  amended,  in  the  dis- 
cretion of  the  court,  at  any  time  before  the 
order  of  dismissal  shall  actually  be  made, 
on  such  terms  as  the  court  may  decree,  to 
file  an  affidavit  nunc  pro  tunc,  which  appli- 
cation was  refused,  and  an  order  made  dis- 
missing the  suit  There  can  be  no  doubt 
that  the  Judgment  entered  in  the  case  was 
void,  both  on  account  of  the  failure  to  file 
the  affidavit  and  for  the  reason  that  the 
default  was  prematurely  entered.  Wool- 
kins  V.  Hald,  49  Mich.  299,  13  N.  W.  598; 
Steere  v.  Vanderberg,  67  Mich  530,  35  N.  W. 
110;  and  Nugent  v.  Nugent,  70  Mich.  62, 
37  N.  W.  700.  Nor  can  It  be  contended  that 
the  plaintiff  could  have  cured  the  defect  of 
the  failure  to  file  the  affidavit  required  by 
Act  No.  8  of  the  Laws  of  1801,  except  upon 
the  leave  of  the  court  acting  within  Its 
souud  legal  discretion.  But  it  is  contended 
by  the  relator  that  the  refusal  to  permit  the 
amendment  of  the  affidavit  and  the  dismis- 
sal of  the  writ,  under  the  circumstances, 
was  an  abuse  of  discretion.  It  has  frequent- 
ly been  held  that  an  abuse  of  discretion  does 
not  consist  of  a  failure  to  exercise  discre- 
tionary power  precisely  as  the  reviewing 
court  might,  under  like  circumstances,  have 
done.  In  the  present  case  the  property  had 
passed  from  the  possession  of  the  officer, 
and  there  was  abundant  ground  for  the  cir- 
cuit Judge  to  refuse  the  amendment,  and  Jus- 
tifying the  dismissal  of  the  writ  See  Wade, 
Attachm.  (  164;  Bailey  v.  Hall,  16  Me.  40S; 
Waples,  Attachm.  {  284.  It  is  contended, 
however,  that  the  affidavits  of  plaintiff 
showed  that  defendant  was  estopped  from 
attacking  the  sale  made  under  the  writ  If 
this  be  so,  that  question  may  possibly  be 
raised  on  the  trial  of  any  issue  involving  the 
title  to  the  property,  derived  through  the 
purchase  from  the  sheriff;  but,  we  think, 
is  not  necessarily  controlling  on  the  appli- 
cation made  to  the  circuit  Judge.  The  writ 
will  be  denied,  with  costs.  The  other  Jus- 
tices concurred. 
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JUNGXITSCH  v.  MICHIGAN  MALLE- 
ABLE IRON  CO. 
(Supreme  Couit  of  Michigan.    May  21, 1895.) 

IxjCRT  TO  Emflotb  —  Nrolisbkcb  o»  Fellow 
SeKVAVT — LlABIUTT  OF  Bmploteb — Etidekob. 

1.  H.,  a  boy  of  16,  of  ayenge  size  and  appar- 
ent strengtb,  had  been  en^loyed  by  the  side  of 
plaintiff  as  sbifte '  to  molders,  and  for  six  months 
Dad  performed  the  work  satisfactorily.  His  arm 
had  been  broken  aom«  years  before,  and  was 
crooked,  but  this  fact  waa  not  known  to  L.,  a 
vice  principal  of  defendant  corporation,  who  di- 
rected the  shifters  where  to  go  to  work.  On  the 
morning  of  the  accident  to  plnintilf,  H.  told  L. 
that  he  was  not  strong  enough  to  do  the  work. 
U.  testified  that  his  arm  was  in  its  customary 
condition  tliat  morning,  and  that  he  was  feeling 
as  strong  as  usual.  Boys  of  16,  of  average  size 
and  strength,  were  admitted  to  be  competent  to 
do  such  work.  Held,  that  L.  had  the  right  to 
assume  that  he  was  dealing  with  a  boy  of  aver- 
age strength,  and  that,  notwithstanding  H.'s 
statement,  he  was  justified  in  instructing  H.  to 
go  to  work. 

2.  Where  the  work  to  be  done  requires  only 
sufficient  strength  and  a  moderate  degree  of  in- 
telligence, the  employer  most,  in  selecting  serv- 
ants, exercise  only  that  reasonable  care  which  an 
ordinarily  careful  man  exercises  under  similar 
oircnmstances,  and  not  such  care  as  will  reduce 
the  danger  of  accident  to  a  minimum. 

Error  to  circuit  court,  Wayne  county; 
George  S.  Hosmer,  Judge. 

Action  by  Oscar  Juugultsch  agnlnet  the 
Michigan  Malleable  Iron  Company  for  per- 
sonal injuries.  From  a  judgment  for  plain- 
tiir,  defendant  brings  error.     Reversed. 

The  defendant  is  a  corporation  operating 
a  foundry  and  engaged  In  the  manufacture 
of  iron.  The  molding  room  is  large,  and 
contains  72  floors,  eacti  of  which  is  in  ctiorge 
of  a  molder,  with  a  shifter  under  him. 
Plaintiff  was  about  IS  years  of  age,  and  liad 
been  in  the  employ  of  the  company  for  a 
year  and  a  half.  Most  of  that  time  be  had 
worked  in  the  trimming  room  and  as  shifter. 
About  three  weeks  before  the  accident  he 
was  employed  as  a  molder  at  his  own  and 
his  father's  request,  his  father  being  an  old 
and  experienced  molder.  Plaintiff  was  prop- 
erly instructed  in  his  duties,  and  had  per- 
formed the  service  as  well  as  beginners  were 
accustomed  to  do.  On  the  day  in  question 
he  had  prepared  38  molds  for  filling,  and  bad 
arranged  them  on  his  floor  la  7  rows,  of 
5  each,  and  3  extra  ones  back  of  those. 
Each  mold  was  made  of  sand,  inclosed  in  a 
boz^  and  placed  on  a  piece  of  board,  with 
grooves  in  the  sides  for  taking  hold  of  and 
moving  it  It  was  12  by  14  Inches,  and 
7  Inches  deep,  and  weighed  40  pounds.  Each 
mold  was  covered  with  a  piece  of  iron,  with 
a  hi>le  in  the  center  in  the  shape  of  a  cross, 
Into  which  the  molten  iron  was  poured  by 
the  molder.  It  was  the  duty  of  the  moldei 
to  fill  his  ladle  from  the  furnace  with  molten 
iron,  and  pour  it  into  the  molds.  The  ladle, 
when  filled,  weighed  about  40  pounds,  and 
contained  enough  to  fill  from  7  to  8  molds. 
It  was  the  duty  of  the  shifter  to  remove  the 
pieces  of  iron  from  the  top  of  the  molds 
as  fast  as  they  were  filled,  place  them  upon 


the  molds  In  the  next  row,  draw  back  the 
molds  from  15  to  20  inches  for  the  purpose 
of  affording  a  passageway  for  the  molder 
in  filling  the  molds  of  the  next  row,  and 
carry  the  molds  after  they  were  filled,  and 
dump  them  in  a  pile  a  short  distance  away. 
The  shifter  stood  with  one  foot  on  each  side 
of  the  mold,  and,  stooping  down,  put  bis 
hands  in  the  grooves,  and  pulled  it  back. 
Boys  were  usually  employed  as  shifters, 
though  men  were  employed  for  the  heavi- 
est molds.  The  ringing  of  a  bell  was  the 
customary  signal  that  everything  was  ready 
for  casting,  whereupon  the  boys  in  the  trim- 
ming room  left  their  work  there,  and  went 
to  the  casting  room  to  work  as  shifters. 
One  George  Long  was  foreman  in  the  core 
room,  and  directed  the  shifters  where  to  go. 
He  had  no  other  control  over  the  molding 
room,  and  his  entire  duty,  so  far  as  this 
room  was  concerned,  was  to  direct  the  shift- 
ers where  to  work.  On  this  occasion  he  di- 
rected a  boy  named  Julius  Horn  to  shift  for 
the  plaintiff.  Horn  had  then  been  at  work 
for  the  defendant  six  months  in  the  trim- 
ming room,  during  which  time  be  had  been 
constantly  employed  as  a  shifter  in  the  usu- 
al manner.  It  Is  alleged  that  Horn  was  in- 
competent to  do  this  work,  for  the  reason 
that  he  did  not  possess  sufficient  physical 
strength,  and  that  defendant  knew  it,  and 
was  therefore  negligent  in  directing  him  to 
shift  these  molds  for  plaintiff.  Horn's  arm 
had  been  broken  some  years  before,  and 
was  crooked.  This,  however,  was  not 
known  to  Long.  Horn  testified  tbat  when 
Long  directed  blm  to  shift  on  this  occasion 
for  plaintiff  he  told  him  tbat  be  was  not 
strong  enough  to  do  the  work.  This  testi- 
mony was  elicited  from  Horn  on  direct  e.\- 
amination  by  the  following  leading  and  sug- 
gestive question:  "Q.  Had  you  told  any- 
body connected  with  the  Michigan  Malleable 
Iron  Works  that  you  were  not  strong  enough 
to  do  tliat  work?  A.  Xes,  sta:.  Q.  To  whom 
had  yon  told  that  you  were  not  strong 
enough  to  do  the  work  of  moving  thos^ 
molds?  A.  George  Long."  Horn  was  em- 
ployed originally  by  one  Yonng,  the  fore- 
man of  the  trimming  room.  There  was  da 
pretense  that  he  was  not  strong  enough  to 
do  the  work  In  the  trimming  room,  or  to  do 
the  work  of  a  shifter,  except  for  molds  as 
heavy  as  or  heavier  than  those  upon  plain- 
tiff's floor  at  the  time  of  the  accident.  Plain- 
tiff first  filled  the  tliree  extra  molds.  These 
were  then  moved  back,  and  he  commenced 
to  flll  the  first  row.  The  work  proceeded 
satisfactorily,  and  all  the  molds  were  drawn 
back  by  Horn  the  proper  distance,  ontil 
the  sixth  row  was  reached.  PlaintUf  com- 
menced at  the  right,  and  filled  to  the  left, 
walking  backward,  or  "slantwise,"  as  the 
witness  expressed  It  After  filling  one  row, 
fiinisUing  at  the  left,  he  walked  forward  to 
the  first  mold  at  the  right,  through  the  space 
made  by  Horn  in  pulling  back  the  preced- 
ing row  just  filled.     He  had  thus  filled  all 
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bat  <be  last  rote,  and  Horn  had  drawn  back 
all  tbe  in(rfd8  of  the  sixth  row  except  the 
one  at  the  left.     Tbe  other  four  molds  of 
this  row  Just  filled  had  been  pulled  back  by 
Horn  to  a  sufficient  distance  to  permit  plain- 
tiff to  pass  between  tbe  fifth  mold  of  tbe 
8ixth  row  and  the  fourth  mold  of  the  same 
row,  which  had  been  pulled  back,  into  the 
passageway,  to  go  ati^ain  to  the  right.     He 
passed  through  safely,  and  commenced  fill- 
ing the  first  one  of  the  last  row,  and  while 
he  was  attempting  to  fill  this  the  accident 
occurred.     His  testimony  upon  this  point  is 
ns  follows:     "H'e  [Horn]    had  all   of  them 
pnlled  back  except  one.     He  didn't  have  It 
far  enough  pulled   back.     I  fell  over  this 
mold.    I  was  just  starting  to  poor,  and  1 
stepped  back.     I  was  too  close  to  the  mold. 
I  could  not  get  tbe  ladle  near  enough  to  pour 
in.   and   stepped  back  with  my  right  foot. 
I  stepped  on  this  mold,  and  It  tipped,  and 
I  fell  over.     I  canaot  tell  how  far  back  1 
stepped.    Q.  Did  you  start  to  walk  acrom 
over  to  fill  No.  1  of  tbe  seventh  row  before 
Julius  pulled  it  back,  or  did  he  pull  the  mold 
back  before  you  started  to  walk  back?     A. 
It  was  pulled  back  before.     Q.  So  that  be- 
fore you  had  moved  to  go  back  to  No.  1  It 
■was  pulled  out  of  yoxir  -way?    A.  Yes,  sir. 
Q.  Do  you   remember  that  or  do  you  only 
think  that?     A.  1  remember  that  they  were. 
Q.  Then  how  far  back  wns  It  pulled?    A.  1 
could  not  tell  you  that     Q.  You  had  room 
enough  to  walk  through,  did  you  not?    A.  I 
bad  room  efnough  to  walk  between  It,  but 
not  enough."    Neither  plaintiff  nor  Horn  was 
able  to  tell  over  which  mold  plaintiff  stum- 
bled.    As  he  fell,  the  molten  Iron  escaped 
from  tbe  ladle,  sparks  flew  Into  the  plain- 
tiff's eyes,  and  put  them  out,  in  consequence 
of  which  he  became  permanently  blind.     It 
Is  alleged  in  the  declaration  that  tbe  molten 
Iron  came  in  contact  with  some  pieces  of 
cold  Iron  lying  near  the  floor,  and  that  this 
contact  caused  an  explosion.     There  was  no 
evidence    of    negligence    In    leaving    these 
pieces  of  Iron  where  they  were,  and  the 
court   properly   eliminated   that  ground   of 
negligence   from    the   case.     The   court   In- 
structed the  J\iry  that  there  was  no  evidence 
In  the  case  which  would  authorize  them  to 
Infer  that  the  work  which  he  did  while  he 
was  In  the  factory,  up  to  the  time  of  the 
morning  of  the  accident,  was  not  performed 
in  such  a  manner  as  to  warrant  tbe  company 
in    his  retention.     In  this  same  connection 
be  instructed  them  as  follows:     "His  fellow 
en  ployds    have  testified   certainly   that   he 
seemed  to  possess  the  average  strength,  and 
that   be  would  carry   an   average   load,   at 
least,  on  a  wheelbarrow,  while  in  the  trim- 
ming room,— the  average  load  of  those  em- 
ployed.   There  have  been  several  of  the  mold- 
ers   testified  that  he  had  shifted  for  them, 
aud  that  he  performed  his  work  well.     And, 
as  I  said  this  morning,  so  far  as  his  com- 
petency  is  concerned,  I  do  not  see  how  you 
or  any  one  else  could  infer,  from  what  evi- 


dence there  Is  in  this  case,  anything  biit 
that  he  was  adequate  to  perform  those  du- 
ties, or  but  what  the  company  iiad  reasona- 
ble ground  for  believing  he  was  adequate  to 
perform  those  duties  which  Iiad  theretofore 
been  cast  upon  him;  so  that  it  comes  down 
to  tbe  question  in  this  case— any  negligence 
of  the  company  comes  down  to  the  question- 
—of  whether  the  company  did  Its  duty  upon 
the  morning  of  the  accident  Now,  gentle- 
men, yoo  have  beard  the  testimony  In  this 
case.  On  the  one  hand,  you  liave  beard  the 
testimony  of  the  plaintiil's  witness  Julius 
Horn,  who  testifies  on  that  morning  that  lie 
went  to  George  Long  when  he  was  ordered 
to  shift  the  molds  for  the  plaintiff  in  this 
case,  and  told  George  Long  (I  have  forgot- 
ten the  exact  language)  that  he  was  not 
strong  enough  to  shift  the  molds  or  do  that 
work.  I  cannot  tell  you  exactly  what  the 
language  was;  you  remember  It  On  the 
contrary,  George  Long  comes  Into  court,  an4 
denies  positively  that  there  was  any  sncb 
conversation  as  that  Yon  may  address 
yourselves  to  the  question  next  to  whether 
there  was  that  conversation,  because,  gentle- 
men of  the  Jury,  if  there  was  not  that  con- 
versation, then,  as  requested  by  the  defend- 
ant in  this  case,  I  charge  you  that  there  caa 
tte  no  liability  on  the  part  of  the  company, 
because  they  had  every  reason  to  believe, 
up  to  that  time,  at  least,  that  he  was  able 
to  perform  that  work  to  which  he  had  beea 
assigned.  If,  gentlemen  of  the  Jury,  yo« 
find  that  he  bad  tint  conversation,  and  yon 
find  that  his  arm  was  actually  weak  on  that 
morning,  and  that  he  was  unable  to  do  that 
work,  then  it  is  a  question  for  yon  to  con- 
sider what  George  Long  ought  to  have  done 
under  the  circumstances.  The  counsel  for 
the  plaintiff  claims,  in  that  respect,  that 
there  was  this  conversation,  that  Ms  aim 
was  weak,  and  that  It  was  negligence  on  tlie 
part  of  tbe  company  then  to  send  him  to 
work.  Whether  It  was  negligence  under 
those  circumstances  is  a  question  for  you, 
and  not  for  me."  Plaintiff  obtained  verdict 
and  Judgment.  Any  further  statement  of 
facts  necessary  will  be  made  In  connection 
with  the  pSints  determined. 

Keena  &  Ligbtner  (John  Atkinson,  of  coun- 
sel), for  appellant  William  Look  and  H.  F. 
Cblpman,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  1. 
Plaintiff  and  Horn  were  fellow  servants. 
His  counsel  say:  "The  conduct  of  Horn  In 
permitting  plaintiff  to  walk  into  and  fall 
over  the  mold  was  gross  negligence.  He  saw 
plaintiff  all  the  time."  We  fully  agree  with 
this  statement,  if  it  be  a  fact  that  any  one 
of  the  molds  was  in  plaintiff's  way,  and 
Horn  knew  that  be  was  in  danger  of  step- 
ping against  it  as  he  stepped  backward. 
His  testimony  on  this  point  is  as  follows: 
"Q.  Did  you  see  that  there  was  danger  of 
Oscar  falling  over  them?  Did  you  see  that 
they  were  in  his  way?    A.  Yes,  sir.    Q.  And 
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■why  didn't  yon  speak  to  him?  A.  Because 
I  was  pulling  the  molds  back.  I  could  not 
speak  to  him.  Q.  Because  you  were  pulling 
the  molds  back,  but  you  were  not  pulling 
them  back  far  enough?  A.  Yes,  sir.  Q.  And 
you  knew  that  you  were  endangering  him, 
but  you  did  not  say  anything  to  him?  A. 
No,  sir.  Q.  Why  didn't  you?  A.  Because  I 
could  not  I  didn't  have  no  time.  I  had  to 
pull  them  molds  quick  enough  back  for  him. 
Q.  You  did  not  tell  him  you  were  tired?  A. 
No,  sir."  The  statement  that  Horn  had  no 
time  to  notify  plaintiff  that  one  or  all  of  the 
sixth  row  were  not  moved  back  a  sufficient 
distance,  and  to  wain  him  of  the  danger,  is 
too  absurd  to  merit  argument  This  neg- 
ligence of  Horn  was  the  negligence  of  a  fel- 
low servant,  for  which  the  employer  is  not 
liable,  except  upon  the  ground  that  it  em- 
ployed a  servant  knowing  that  be  did  not 
possess  common  intelligence,  and  no  such 
claim  Is  made. 

2.  The  original  declaration  averred  that 
Horn  "bad  properly  performed  bis  duty  and 
labor,  and  removed  all  of  said  molds,  with 
the  exception  of  the  last  or  left-hand  mold  in 
the  sixth  tow,  which  mold  he  wholly  failed 
to  remove  in  consequence  of  his  weakness, 
lack  of  physical  strength,  and  endurance, 
and  becoming  tired."  It  was  made  apparent 
by  the  evidence  upon  the  trial  that  the  plain- 
tiff did  not  fall  and  could  not  have  fallen 
over  the  fifth  mold,  because  he  was  in  the 
act  of  pouring  the  first  mold  at  the  right 
when  he  fell,  and  Horn  was  at  the  same  time 
in  the  act  of  pulling  back  the  fifth  mold, 
and  each  row  was  8  feet  4  inches  long. 
'±iie  court  so  found,  and  permitted  plaintiff 
to  amend  his  declaration  so  that  It  alleged 
tbat  he  fell  over  some  one  of  the  five  molds 
in  the  sixth  row.  The  amended  declamtlon 
also  alleged  that  Horn  had  properly  perform- 
ed his  duty  in  removing  all  the  molds  up  to 
the  sixth  row.  For  some  reason,  which  I  am 
unable  to  understand,  plaintiff's  counsel  ar- 
gued upon  the  hearinf;  in  this  court  that 
plaintiff  fell  over  the  fifth  mold.  He  argued 
that  Horn  bad  moved  one  end  of  the  mold 
round  so  as  to  be  in  plaintiff's  way.  Horn 
testlflpd— and  this  is  the  sole  testimony  upon 
the  subject— that  after  plaintiff  passed  from 
the  left  to  the  right  between  mold  No.  5  of 
the  sixth  row  and  No.  4  of  the  same  row, 
and  then  between  the  seventh  row  and  the 
other  four  molds  of  the  sixth  row,  which 
Horn  Imd  pulled  back,  he  (Horn)  removed 
the  weight  to  the  seventh  row,  and  was  In 
the  act  of  stooping  down  to  pull  back  this 
fifth  mold,  when  plaintiff  fell.  It  is  there- 
fore conclusively  established  tbat  plaintiff 
fell  over  one  of  the  other  four  molds,  but 
which  one  neither  he  nor  Horn  can  tell. 
If  be  fell  in  consequence  of  coming  in  con- 
tact with  a  mold,  it  was  undoubtedly  one  of 
the  flrat  three,  and  all  questions  must  be  de- 
termined under  the  correct  ruling  of  the 
court  that  the  fifth  mold  bad  nothing  to  do 
with  the  accident 


3.  Admitting  that  Mr.  Long  was  the  vice 
principal  of  the  defendant  was  the  state- 
ment made  to  him  by  Horn  sufficient  to  put 
him  upon  Inquiry,  and  was  it  negligence  to 
instruct  blm  to  do  the  work  without  making 
such  Inquiry?  This  question,  which  Is  the 
important  one  In  the  case,  must  be  answered 
In  the  light  of  Horn's  previous  work,  of 
liong's  knowledge,  what  would  have  been 
disclosed  by  an  investigation,  and  what  that 
investigation  should  have  been.  It  is  not 
claimed  that  a  boy  IG  years  old,  and  of 
average  size,  Is  not  competent  and  does  not 
possess  sti-ength  sufficient  to  move  molds  of 
the  size  and  weight  of  these.  Such  a  claim 
would  be  absurd.  Many  such  were  employed 
for  that  purpose.  Their  employment  Is  con- 
ceded to  bo  proper.  It  is  also  conceded  that 
young  Horn  was  of  the  average  size  and  ap- 
parent strength  of  boys  of  bis  age.  He  was 
paid  the  same  wages  and  did  the  same  work 
as  all  the  others.  There  was  nothing  in  his 
appearance  to  indicate  any  physical  defect 
or  weakness,  nor  had  he  ever  made  any 
complaint  So  well  bad  he  done  his  work, 
as  shown  by  the  evidence,  that  the  Judge 
instructed  the  Jury  that  tbere,  was  no  evi- 
dence from  which  any  one  could  infer  "any- 
thing but  that  he  was  adequate  to  perform 
those  duties,  or  but  what  the  company  had 
reasonable  ground  for  believing  he  was 
adequate  to  perform  those  duties  which  had 
theretofore  been  cast  upon  him."  If,  there- 
fore, any  cause  existed  why  he  bad  not 
strength  sufficient  to  move  the  molds,  it  was 
some  hidden  weakness  or  defect  unknown 
to  Long,  and  the  existence  of  which  he  had 
no  reason  to  suspect.  Horn  did  not  inform 
him  that  bis  arm  had  been  broken,  or  that 
It  was  weaker  than  it  would  be  if  it  had  not 
been  broken,  or  that  it  was  not  then  as  well 
as  usual.  On  the  contrary,  he  testified  that 
bis  arm  was  In  its  customary  condition,  and 
he  was  feeling  as  well  and  as  strong  as 
usual.  Long,  therefore,  assumed,  and  had 
the  right  to  assume,  that  he  was  dealing 
with  a  boy  of  the  average  size  and  strength, 
—one  ordinarily  competent  to  do  the  work, 
and  who  bad  shown  himself  competent  by 
Axperlence.  To  Long  the  statement  meant 
no  more  than  that  Horn  did  not  consider  a 
shifter  of  average  size  and  strength  stronc 
enough  to  move  the  molds.  In  fact  such  a 
shifter  is,  as  a  rule,  competent  and  defend- 
ant cannot  be  held  guilty  of  negligence  for 
the  exercise  of  the  honest  Judgment  of  liOng, 
though  It  turn  out  by  after  experience,  that 
he  was  not  competent  Let  us  suppose  tbat 
Long  had  stopi>ed  to  examine  Horn,  and 
found  that  his  arm  had  been  broken.  He 
would  also  have  ascertained  that  it  was: 
broken  when  he  was  nine  years  old;  that  It 
was  in  the  same  condition  that  it  had  been 
during  his  term  of  service,  and  that  be  had 
moved  mtich  heavier  weights  than  these. 
iSix  molders  testified  that  Horn  had  moved 
molds  heavier  than  these,  and  they  give  the 
size  and  weight.    Horn  alone  denies  this. 
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but  cannot  give  the  size  and  weight  of  the 
molds  he  moved.  Two  others  also  testified 
that  they  bad  seen  him  more  molds  as  heavy 
as  these.  Had  Long  Inquired  of  plaintiff,  he 
woald  have  ascertained  that  he  liad  worked 
by  the  side  of  Horn  for  nearly  six  months  In 
the  trimming  room,  and  as  shifter,  and  that 
he  had  moved  molds  as  heavy  as  plaintiff 
had  and  as  those  he  was  then  instructed  to 
move;  ttiat  he  had  heard  no  complaint,  and 
had  seen  nothing  to  Indicate  any  weakness. 
But  suppose  that  L<ong  had  stood  by  to 
watch  Horn  for  a  while  to  see  if  he  was 
able  to  do  the  work.  He  would  liave  seen 
that  he  moved  32  molds  properly,  and  that 
he  had  lifted,  carried  to,  and  thrown  upon 
the  dump  pile  the  greater  part  of  them,— 
a  lal)or  involving  greater  strength  than  pull- 
ing them  back.  If  be  Iiad  seen  Horn  do  half 
the  work  properly  and  well,  would  he  not 
have  been  Justified  in  leaving  him  then  to 
complete  It?  Experience  had  demonstrated 
to  Long  two  things:  (1)  That  boys  of  his 
age  and  size  were  competent;  and  (2)  that 
Horn  bad  done  like  work  for  six  months  be- 
fore to  the  satisfaction  of  all  with  whom  be 
h.id  worked.  He  was  therefore  Justified  in 
instmcting  Horn  to  do  this  <rork,  notwith- 
standing his  statement. 

4.  The  risk  was  one  plaintiff  assumed. 
He  was  perfectly  familiar  with  Horn's  abil- 
ity. As  already  shown,  he  had  worked  with 
bim  and  beside  him,  and  bad  seen  him  do 
work  requiring  as  much  strength  as  that  in 
which  they  were  both  then  engaged.  He 
was  under  plaintiff's  direction  and  control 
from  the  beginning  of  the  work  to  its  ciofse. 
It  was  bis  duty  to  see  that  Horn  did  bis 
work  well.  It  was  equally  Horn's  duty  to 
hiform  plaintiff  of  any  danger  to  bim  which 
be  saw  that  plaintiff  did  not  or  could  not, 
by  exercising  ordinary  care,  see.  It  was 
also  bis  duty  to  inform  him  if  be  felt  his 
strength  falling  so  that  be  could  not  do  the 
work  p^op^rly.  Plaintiff  knew  more  about 
Horn's  strength  than  did  Long,  having  had 
better  opportunity  to  observe  it  He  ac- 
cepted bis  service  without  objection,  and 
cannot  now  be  beard  to  insist  that  defend- 
ant is  liable  for  a  weakness  unknown  to 
Long. 

5.  Was  there  evidence  that  the  molds  were 
not  drawn  back  the  proper  distance?  They 
were  drawn  back  so  far  that  plaintiff  had  no 
difficulty  in  passing  between  the  four  of 
tbe  sixth  row  and  those  of  the  seventh,  car- 
ryicg  his  ladle  If  there  was  room  for  him 
to  pass  one  way  in  safety,  it  is  dllUcult  to 
anderstand  why  he  could  not  as  well  pass 
tbe  otber  way  In  safety.  There  was  no 
fixed  distance  established  or  required.  The 
distance  varied  according  to  the  shifter  and 
tbe  room.  Plaintiff  on  this  point  testified 
as  follows:  "Q.  Do  you  know  bow  far  the 
molds  are  drawn  backwards  after  they  are 
filled?  A  No,  sir.  Q.  How  did  you  used 
to  draw  them  when  you  were  shifter?  A 
Jnst  as  far  as  I  pleased.    I  might  pull  them 


as  far  as  I  pleased.  Nobody  told  me  bow 
far  I  had  to  pull  tbetn  Iiack.  Q.  So  there 
was  no  particular  distance  then?  A.  No, 
sir;  not  that  I  know  of.  Q.  Had  you  shift- 
ed for  your  father  sometimes?  A.  Yes,  sir. 
Q.  Did  he  never  tell  you  how  far  to  pull  the 
molds  back?  A.  No."  Again  he  testified: 
"In  pulling  molds  back  it  depends  somewhat 
upon  how  much  room  you  liave.  Sometimes 
you  have  got  a  lot  of  room,  and  sometimes 
you  ain't  Sometimes  you  pull  further,  and 
sometimes  not  so  far."  It  follows  from  this 
testimony  that  plaintiff  had  no  right  to  rely 
upon  any  particular  distance,  much  less  up- 
on tbe  three  feet  alleged  in  the  declaration 
to  be  necessary.  Horn  testified  that  he 
usually  pulled  them  back  about  three  feet 
He  also  testified  that  he  pulled  tbe  four  of 
the  sixth  row  back  at)out  a  foot  In  this  be 
la  clearly  mistaken,  because  he  had  pulled 
tbe  fourth  mold  back  so  that  plaintiff  walk- 
ed between  that  and  the  fifth.  E^ch  mold 
was  14  inches  long.  Molds  of  the  same 
size  were  placed  upon  the  fioor  of  the  court 
room,  arranged  In  the  same  manner  as  upon 
tbe  fioor  of  the  foundry.  Plaintiff  then 
moved  them  so  that  as  he  testified,  they 
were  in  tbe  same  relative  position  as  at  the 
time  of  the  accident.  Tbe  distance  between 
the  molds  of  the  sixth  and  seventh  rows 
after  he  moved  the  four  of  the  sixth,  was 
19,  20,  20,  and  21^^  Inches,  respectively.  He 
testified  that  all  four  stood  substantially  on 
a  line,  but  that  some  stood  a  little  crooked. 
He  also  admitted  finally  that  they  were 
moved  back  at  least  18  Inches,  and  that  he 
told  the  attorney  of  plaintiff  that  he  moved 
the  sixth  row  back  about  2  feet  It  is  there- 
fore clearly  established  that  the  passageway 
between  the  rows  was  at  least  18  Inches. 
Horn  does  not  pretend  that  there  is  any 
customary  or  fixed  distance.  He  only  pre- 
tends to  state  what  be  usually  did,  but  when 
he  says  that  he  usually  moved  them  3  feet 
he  Is  clearly  mistaken,  as  is  shown  by  bis 
subsequent  testimony.  One  Frexelius,  a 
molder,  and  witness  for  plaintiff,  illustrated 
with  the  molds  the  usual  manner  of  moving 
them,  and  by  actual  measurement  he  left  a 
space  of  19  inches.  It  is  established  by  clear 
and  positive  evidence  that  the  distance  va- 
ries from  15  to  20  inches.  Tbe  conclusion 
seems  to  me  irresistible  that  Horn  performed 
bis  full  duty,  and  therefore  the  entire  charge 
of  negligence  fails.  If  there  were  negli- 
gence anywhere,  it  was  that  of  the  plaintiff 
in  stepping  back  too  far,  and  in  moving 
backwards  Instead  of  forwards  while  filling 
the  molds.  Other  molders  testified  that  In 
filling  they  moved  forwards  from  left  to 
right,  or  from  right  to  left,  as  they  are  right 
or  left  handed,  and  that  this  was  the  proper 
wa^.  Plaintiff  gave  no  reason  why  he  mov- 
ed backwards. 

6.  It  remains  to  notice  one  other  error  In 
the  instruction  of  the  court  upon  the  care 
which  it  was  the  duty  of  the  defendant  to 
exercise  in  the  employment  of  servants.     As 
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already  shown,  the  conrt  had  in  effect  and 
correctly  charged  the  Jury  that  the  defend- 
ant had  exereised  proper  care  In  the  orig- 
inal employment  of  Horn,  and  in  his  reten- 
tion in  the  work  of  a  shifter,  and  the  only 
question  was,  had  Long  exercised  proper 
care  in  placing  him  to  act  as  shifter  for 
plaintiff?  In  instructing  the  Jury  upon  this 
point  the  conrt  said:  "It  is  essential  tliat 
the  employer  should  use  that  care— that  re- 
sponsible care— In  the  selection  of  his  serr- 
ants  that  will,  as  far  as  possible,  reduce  the 
question  of  liability  to  accident  to,  we  may 
say.  In  the  ordinary  coiirse  of  affairs  of  life, 
a  mlnlmam."  No  such  rale  governs  In  the 
ordinary  affairs  of  life,  and  especially  in  a 
case  where  the  work  to  be  done  requires  only 
aulBcient  strength  and  a  moderate  degree  of 
Intelligence.  The  reduction  of  danger  to  a 
minimum  requires  the  exercise  of  the  high- 
est degree  of  care  attainable.  The  law  im- 
poses no  such  duty  upon  the  employer,  but 
only  the  exercise  of  that  reasonable  care 
which  the  ordinarily  prudent  and  careful 
man  exercises  in  like  or  similar  work.  The 
judgment  should  be  reversed,  and.  Inasmuch 
as  no  different  case  can  be  made  upon  a  new 
trial,  none  should  be  ordered. 

LONG  and  HOOKER,  JJ.,  concurred  with 
GRANT,  J.  MONTGOMERY,  J.,  concurred 
In  the  result     McGRATH,  C.  J.,  did  not  sit 


AMERINB  T.  PORTEOUS  et  al. 
{Snpreme  Court  of  Michigan.    May  21,  1895.) 

NEOLIGENCK — DEPECTIVT!  Kt,BVAT0R8. 

DefcDdants  kept  a  retail  store,  in  which 
they  operated  a  passenger  elevator  and  a  freight 
elevator,  the  latter  descending  to  the  basement, 
but  the  former  to  the  street  floor,  which  facts 
were  known  to  plaintiff.  Plaintiff  went  Into  the 
basement  to  sell  wares  to  defendant's  employ^, 
but  not  ffndinK  him  there,  without  express  iovita- 
tion,  started  to  asctnd  in  the  freight  elevator,  and 
was  injured  at  the  third  floor.  Plaintiff  testified 
that  on  former  occasions  he  was  invited  by  the 
employe  to  ride  on  the  freigbt  elevator  to  the 
first  floor,  lltiil,  that  defendants,  in  providing  a 
passenger  elevator  to  the  upper  floors,  negatived 
any  possible  inference  of  an  invitation  to  take 
the  freight  elevator,  and  defendants  are  not  lia- 
ble for  injuries  sustained  by  plaintiff  in  the  lat- 
ter. 

Error  to  circuit  court,  Wayne  county; 
George  S.  Hosmer,  Judge. 

Action  by  Charles  O.  Amerine  against 
John  Porteous  and  another  for  personal  in- 
juries. '  From  a  judgment  for  defendants, 
plaintiff  brings  error.    Atflrmed. 

Griffin  &  Warner,  for  appellant.  Elliott  G. 
Stevenson  and  Charles  B.  Warren,  for  ap- 
pellees. 

McGRATH,  O.  J.  Defendants  are  .en- 
gaged as  retail  dealers  in  diy  goods  In  the 
city  of  Detroit  Tliey  occupy  a  building  sev- 
eral stories  In  height.  From  the  street 
floor  In  the  front  part  of  the  store  a  passen- 
ger elevator  Is  provided  to  reach  the  upper 


stories.  From  the  same  street  floor  a  stair- 
way Is  also  provided  to  reach  tb«  upper 
floors,  and  the  basement  also.  The  passen- 
ger elevator  does  not  connect  with  the  base- 
ment In  the  rear  of  the  store  Is  a  freight 
elevator,  running  from  the  basement  to  the 
attic  floor.  Plaintiff  was  engaged  In  sell- 
ing lubricating  oils.  He  first  called  at  the 
office  a  few  months  before  the  accident, 
wlien  he  was  directed  to  the  engineer,  one 
Herz.  He  was  then  told  to  take  the  stair- 
way to  the  basement,  and  did  so.  On  the 
8th  day  of  October,  1892,  he  went  by  the 
stairway  to  the  basement,  to  see  the  engi- 
neer. He  says:  "Mr.  Herz  was  not  there. 
His  brother  said  he  was  up  on  the  fifth  floor, 
and  that  he  might  be  down  presently.  Right 
after  that  the  elevator  came  down  to  the 
basement,  and  It  was  just  about  to  go  up, 
and  I  said,  "Wrfl,  I  guess  I  will  go  up  there.' 
John  Here  [a  brother  of  the  engineer)  said, 
'I  think  he  will  be  down  soon,  and  yon 
might  as  well  wait'  I  said,  'Well,  I  may 
wait  five  minutes,  and  I  may  wait  an  hour, 
and,  as  I  have  not  the  time  to  spare,  I  will 
go  up  and  see  him.'  I  stepped  onto  the 
elevator,  and  we  started  up.  When  stepping 
on  the  elevatot,  the  boy  let  me  pass  to  the 
west  side  of  the  elevator  platform.  [The 
witness  here  Identified  a  model  or  plan  of 
the  elevator  and  elevator  slyift.  The  en- 
trance to  the  elevator  was  on  the  north  side.) 
I  went  In  at  the  lower  or  basement  door. 
The  elevator  boy  stood  near  the  opening. 
The  boy  stepped  back,  and  let  me  step  here 
(on  the  west  side  of  the  elevator),  and,  wlien 
I  stopped,  my  back  was  to  the  west  side  of 
the  elevator,— the  open  side.  Then  he  closed 
the  door,  and  we  started  up,  and  he  carried 
the  elevator  up  to  the  third  floor,  and  stopped 
and  let  on  a  woman,  and  I  thinli  a  boy—  At 
least,  1  know  there  was  a  woman  stepped 
onto  the  elevator  at  tliat  floor.  This  was 
the  third  floor.  When  she  stepped  onto  th* 
elevator,  she  moved  over.  The  boy  let  her 
pass  between  him  and  this  comer,  this  side 
of  the  entrance,  In  my  direction.  And  In 
doing  so  I  moved  back  to  make  room  for  her. 
and  my  left  foot  went  over  the  edge  of  the 
platform;  I  don't  know  how  many  Inchef, 
but  far  enough  for  me  to  notice  it  or  for  my 
foot  to  drop  down.  When  she  got  on,  the 
boy  closed  the  door,  and  the  elevator  ascend- 
ed. My  left  foot  was  on  that  side  (^'cst 
side),  and  just  before  we  got  to  the  third 
floor  my  heel  was  caught  between  the  ele- 
vator platform  and  a  Joist,  ind  my  foot 
swung  around,  and  closed  np  between  the 
Joist  and  the  platform  of  the  elevator." 
Again:  "I  was  not  Invited  to  go  up  on  the 
elevator  that  morning.  Mr.  Hera's  brother 
says,  'If  I  were  you,  I  would  not  go  np  to 
see  him,  because  he  will  be  down  present- 
ly.'"  He  testifies  that  he  knew  that  this 
was  a  freight  elevator,  and  that  there  was 
a  passenger  elevator  In  the  front  part  of  tht 
store.  He  says  that  he  had  been  Invited  by 
Herz,  on  two  or  three  occasions,  to  go  up  Ic 
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thla  elevatof  from  the  basement  floor  to  the 
first  or  store  floor,  but  on  these  occasions 
Herz  and  himself  would  go  together  to  get 
a  cigar  or  a  drinlc.  He  had  not  before  the 
occasion  of  the  injury  been  above  the  first 
or  store  floor  on  this  elevator.  Testimony 
was  offered  tending  to  show  that  others  had 
been  in  the  habit  of  riding  In  this  elevator, 
but  the  testimony  was  confined  to  other 
agents  having  business  with  the  engineer 
and  to  employes. 

We  thlnti  that  the  trial  court  was  right  in 
directing  a  verdict  for  defendants.  Defend- 
ants had  made  ample  provision  for  the 
transportation  of  persons  to  the  upper  floors 
of  the  building.  Plaintiff  chose  to  ride  In 
an  elevator  which  to  his  knowledge  was  pro- 
vided for  another  purpose,  knowing  at  the 
same  time  that  a  passenger  elevator  had 
been  provided  and  was  In  operation.  The 
Invitation  extending  from  the  defendants  to 
take  the  passenger  elevator  was  in  Its  na- 
ture express,  and  the  situation  negatived 
any  possible  Inference  of  an  invitation  to 
take  the  freight  elevator.  See  Pelton  v. 
Schmidt,  97  Mich.  231,  66  N.  W.  689;  Sween- 
ey V.  Railroad  Co.,  10  Allen,  373.  The  judg- 
ment Is  affirmed.  The  other  Justices  con- 
curred. 


POtlPARD  V.  DUMAS. 

(Snpreme  Court  ot  Michigan.    May  21,  1895.) 

Malicious  Frosecctiok  —  Probable  Cause — Ad- 
vice OP  COUNBBT,. 

1.  If  a  prosecQtor  has  fairly  snbmitted  to  his 
conniel  all  vie  facts  that  he  knows  are  qapable  of 

Eroof,  and  baa  acted  bonii  fide  on  the  advice  given, 
e  is  not  liable  in  in  action  for  malicious  prose- 
cution, even  thonirh  the  facts  did  not  warrant  the- 
adTicc  and  prosecution. 

2.  When  defendant  went  before  a  magistrate 
with  his  cotmsel,  to  make  a  complaint,  expecting 
to  make  the  complaint  in  writing,  nnd  that  the 
warrant  would  be  issued  in  the  usual  manner,  he 
is  not  liable  for  the  act  of  the  magistrate  in  di- 
recting tlie  arrest  of  the  defendant  without  a  war- 
rant. 

Error  to  circuit  court,  Wayne  county;  Jo- 
seph W.  Dcmovan,  Judge. 

Action  by  Henry  G.  Poupard  against  Jo- 
seph Dumas  for  false  imprisonment  ami  ma- 
licious prosecution.  From  a  judgment  for 
plaintiff,   defendant  brings   error.    U^vci-sed. 

Alljert  J.  Chapman,  for  appellant.  Kdward 
S.  Gvece  and  Thomas  P.  Peunlmna,  for  niv 
pellee. 

LONG,  J.  This  was  flu  action  for  dn)n- 
ages  for  false  imprisonment  and  malicious 
prosecution.  Plaintiff  recovered  Judgment  In 
the  court  brfow  for  $1,000.  Plaintiff  was 
arrested  for  obtaining  money  by  false  rep- 
resentations. The  complaint  was  made  to  the 
police  magistrate  in  Detroit  by  the  defend- 
ant. One  of  the  defenses  made  upon  the 
trial  of  the  present  case  was  that  defendant, 
before  making  the  complaint,  stated  fully 
all  the  facts  and  circumstances  within  bis 


knowledge  to  Albert  J.  Chapman,  an  attor- 
ney at  law,  and  that  be  relied  upon  his 
advice  in  making  the  complaint.  Mr.  Chap- 
man testified  that  the  facts  were  fully  stated 
to  him  by  the  defendant;  that  tie  advised 
the  making  of  the  complaint  after  such  state- 
ment was  made;  that  he  went  with  the  de- 
fendant before  the  magistrate,  and  there, 
in  the  presence  of  the  defendant^  laid  the 
case  before  him,  and  stated  fully  the  facts 
communicated  to  him  by  defendant,  and  in 
his  presence;  that  the  magistrate  suggested 
tliat  he  would  send  an  officer  for  the  plain- 
tiff, and  that  be  would  not,  at  tliat  time, 
issue  a  warrant,  but,  if  BIr.  Dumas  (the 
defendant  here)  was  needed,  he  would  send 
for  him;  that  Mr.  Chapman  remonstrated 
alMut  arresting  Poupard  without  a  warrant, 
but  the  magistrate  insisted  on  having  the 
arrest  made  In  that  way.  The  magistrate 
testified  that  he  suggested  the  bringing  of 
Mr.  Poupard  in  vrithout  warrant,  and  be 
apparently  sent  the  officers  to  make  the  ar- 
rest. While  the  magistrate  testifies  that  be 
had  no  recollection  about  Mr.  Chapman  stat- 
ing the  facts  to  him,  -he  does  not  contradict 
defendant's  statement  that  the  facts  were 
all  stated  that  defendant  now  testifies  to. 
The  court  charged  the  jury:  "You  have  a 
right  to  consider  what  Mr.  Dumas  did.  Tliat 
be  went  to  counsel  in  order  to  shield  him. 
Not  tliat  one  fact  that  he  took  counsel  to 
shield  him,  because  a  man  might  abuse  that 
privilege  to  go  to  counsel  and  lay  a  matter 
before  his  counsel,  and  say  that  he  had 
acted  upon  the  advice  of  bis  counsel;  but 
you  may  take  that  Into  account.  He  went 
to  a  man  leanied  in  the  law,  presented  bis 
matter,  and  acted  upon  his  advice;  because 
you  must  remember  that  men  in  thar  ac- 
tions have  motives.  They  are  governed  by 
something.  And  If  this  Mr.  Dumas  went, 
as  he  did,  to  Mr.  Chapman,  and  took  legal 
advice,  and  acted  upon  it,  you  are  to  consider 
that  as  one  of  the  circumstances,  and  one 
of  the  circumstances  in  bia  favor;  that  is, 
that  he  acted  not  so  rashly  thereby.  Had 
he  gone  in,  and  without  taking  any  counsel, 
while  it  would  not  be  absolutely  exou^rnt- 
ing  him  (the  fact  that  he  took  counsel).  It 
would  be  in  his  favor.  But  when  he  comes 
to  the  police  justice,  to  the  magistrate,  and 
states  his  case,  be  is  lx>und  in  law.  In  view 
of  the  rights  of  other  peopla — he  Is  bound 
to  state  all  the  case.  He  will  state  It  truly 
and  fairly,  that  no  man's  rights  will  be 
trespassed  upon."  This  charge  does  not 
state  the  law.  There  is  no  distinction  Iie- 
tween  civil  and  criminal  actions  upon  the 
questions  of  tx^bable  cause  and  malice.  In 
this  state  the  rule  has  been  adopted  and 
followed  that,  where  one  places  all  the  facts 
before  his  counsel,  and  acta  upon  bis  opinion, 
proof  of  the  facts  makes  a  case  of  probable 
cause,  provided  the  disclosure  appears  to 
Iiave  tieen  full  and  fair,  and  no  material 
facts  withheld.  In  Le  Clear  v.  Perkins 
(Mich.)  CI  N.  W.  337,  decided  In  December, 
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1S!>4,  the  cases  were  fally  discnssed,  and 
the  rule  fully  stated  that,  if  a  prosecutor 
has  fairly  submitted  to  bis  counsel  all  the 
facts  that  be  knows  are  capable  of  proof, 
and  bas  acted  bona  fide  on  the  advice  given, 
he  negatives  the  want  of  probable  causey 
and  is  not  liable  to  an  action  for  malicloas 
prosecution,  even  though  the  facts  did  not 
clearly  warrant  the  advice  and  prosecution. 
The  cases  are  so  fully  considered  in  that 
case  It  would  not  be  profitable  to  restate 
them  here.  The  charge  was  in  direct  con- 
flict with  the  settled  law  of  the  state.  In 
view  of  the  fact  that  a  new  trial  must  be 
awarded,  we  think  It  proper  to  state  that 
the  defendant  could  not  be  held  liable  for 
the  act  of  the  magistrate  in  directing  the 
arrest  of  the  defendant  without  warrant, 
even  If  liability  could  attach  to  any  one  tor 
that  act  He  went  before  the  magistrate  to 
make  a  complaint,  accompanied  by  counsel. 
It  is  apparent  that  the  defendant  and  counsel 
expected  to  make  complaint  in  writing,  and 
that  warrant  would  issue  in  the  usual  way, 
and  the  defendant  was  in  no  manner  at  fault 
that  it  did  not,  as  appears  by  all  the  tes- 
timony in  the  case.  We  do  not  deem  it 
necessary  to  discuss  the  various  assignments 
of  error  that  are  raised.  Upon  a  retrial  the 
court  will  undoubtedly  protect  the  rights  of 
the  defendant  The  Judgment  must  be  re- 
versed, and  a  new  trial  awarded.  The  other 
justices  concurred. 


VINCENT  V.  DEPIBLD  et  al. 
(Supreme  Court  of  Michigan.    May  21,  1895.) 

FOUCIBLE  En'TKT  AMD  DBTAINBR— BOSD  OK  Al>- 

PBAL— Evidence. 

1.  In  an  action  on  an  appeal  bond  conditioned 
to  pay  the  rental  value  of  premises  on  aflSrmance 
of  judgment,  a  lease  of  the  premises  for  the  pre- 
vious year  is  admissible  to  show  the  rental  value 
for  the  time  covered  in  the  bond. 

2.  It  is  error  to  exclude  evidence  of  the  rental 
value  for  years  preceding  that  stated  in  the  lease. 

Error  to  circuit  court  Berrien  county;  Or- 
vllle  W.  Coolldge,  Judge. 

Action  by  Alonzo  Vincent  against  John 
Delield,  Thomas  Walker,  and  Samuel  Gentle 
on  a  bond.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Reversed. 

George  W.  Brldgman  and  M.  L.  Howell, 
for  appellants.  George  M.  Valentine  and 
George  S.  Clapp,  for  appellee. 

HOOKER,  J.  The  plaintiff  having  recov- 
ered in  summary  proceedings  to  regain  the 
possession  of  land  from  his  tenant,  Defleld, 
the  defendants  Joined  in  an  appeal  bond,  con- 
ditioned to  pay  all  rent  due  or  to  become  due 
up  to  the  time  when  Alonzo  Vincent  should 
obtain  possession  of  the  premises,  with  costs 
of  suit  A  Judgment  In  plaintiff's  favor  was 
affirmed  in  98  Mich.  84,  D6  N.  W.  1104.  The 
plaintiff  thereupon  brought  an  action  upon 
the  bond,  and  from  a  Judgment  in  his  favor 


the  defendants  have  brought  error.  The  ques- 
tions In  the  case  relate  to  the  subject  of  dam- 
ages. The  premises  consisted  of  a  ground 
floor  room  in  a  two-story  building.  The  plain- 
tiff was  not  the  owner  of  the  premises,  and 
offered  In  evidence  a  lease  from  one  Bmndt. 
the  owner,  to  him,  of  the  entire  building,  for 
the  period  of  five  years.  The  plaintiff  identi- 
fied a  writing  as  a  lease  of  the  room  in  quet>- 
tion  and  other  rooms  from  himself  to  one  By- 
man,  for  tlie  period  of  a  year  from  May  1, 
1892.  This  lease  was  admitted  against  ob- 
jection, as  was  also  a  lease  from  Eyman  to 
Murphy,  of  the  saloon,  for  $000  a  year.  The 
plaintiff  was  allowed  to  testify  that  Defield 
said  that  Murphy  was  to  pay  a  bonus  of  $100 
for  his  lease.  All  of  these  transactions  tool: 
place  before  May  1,  1S92.  The  defendants' 
couusd  sought  to  prove  upon  cross-examina- 
tion that  the  premises  bad  rented  for  less 
tbe  year  before,  and  that  beat  had  previously 
been  furnished;  but  the  court  excluded  tbe 
testimony,  and  confined  the  cross-examlnn- 
tiou  as  to  the  rental  value  to  tbe  year  In  ques- 
tion, which  tbe  plaintiff  stated  to  be  $900. 
This  last  statement  was  in  answer  to  a  ques- 
tion by  the  court  and  with  this  exception  tbe 
plaintiff  seems  to  have  relied  upon  these 
leases  as  his  only  evidence  of  rental  value  for 
the  year.  The  defendants'  counsel  contends 
that  consent  in  writing  to  the  subletting  wus 
not  obtained;  that  the  leases  were  void,  and 
consequently  not  admissible;  but  there  was 
proof  tending  to  show  a  waiver  of  tbe  con- 
dition by  Brandt.  If  these  leases,  made  re- 
spectively In  November  and  March  previous, 
were  bona  fide  transactions,  they  were  cogent 
evidence  of  the  rental  value  of  the  premises. 
Whether  they  were  bona  fide  is  open  to  con- 
troversy. There  was  no  error  In  admitting 
this  evidence.  We  think,  however,  that  the 
court  should  have  permitted  cross-examina- 
tion of  the  plaintiff  as  to  rent  previously  re- 
ceived, as  what  premises  luive  rented  for  dur- 
ing preceding  years  is  admissible  in  an  action 
for  use  and  occupation.  3  Suth.  Dam.  Ill; 
Fogg  V.  Hill,  21  Me.  529.  It  was  competent 
to  cross-examine  plaintiff  as  to  what  be  ac- 
tually received  the  year  before,  and  whether 
he  furnished  heat  In  previous  years,  as  it 
tended  to  contradict  or  weaken  his  statement 
that  the  premises  were  worth  a  rent  of  $900. 
Tbe  Judgment  must  be  reversed,  and  a  new 
trial  ordered. 

LONG,  3.,  did  not  sit    The  other  Justices 
concurred. 


MOWER  V.  VERPLANKB  et  al. 
(Supreme  Court  of  Michigan.    May  21,  1895.) 
Probate  o»  Foreigv  Will — Petitiox. 
How.  Ann.  St.  \  5806,  provides  that  when 
a  copy  of  a  forelRn  will,  duly  probated  and  an- 
theuticated,  shall  be  produced  by  a  person  in- 
terested in  such  will,  the  court  shall  apixiint  a 
hearing  to  probate  same.    UM.  that  it  was  suffi- 
cient for  the  petitiouer  for  probate  to  allege  thnt 
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he  was  "interested  as  a  snbseqnent  pnrchnser  of 
the  estate  of  the  deceased"  and  that  it  was  not 
necesssTy  for  him  to  set  forth  the  proofs  of  his 
interest. 

On  rehearing.    Reversed. 

For  former  report,  see  59  N.  W.  893. 

GRANT,  J.  For  a  statement  of  the  issue, 
see  same  case  In  59  N.  W.  393.  A  rehearing 
was  granted  upon  the  statement  In  the  mo- 
tion for  rehearing  that  the  point  upon  which 
the  judgment  was  atUrmed  was  not  raised 
In  the  court  below.  The  point  was  expressly 
raised  and  argued  In  the  brief  for  the  appel- 
lee, and  was  not 'mentioned  in  the  brief  for 
the  appellant  We  therefore  assumed  that 
the  point  was  raised  upon  the  trial.  A  re- 
exatninatlon  of  the  record  shows  that  It  was 
not,  and  therefore  should  not  have  been 
considered  In  the  former  decision.  The 
ground  upon  which  the  court  below  excluded 
the  record  6f  the  probate  of  the  will  In  the 
county  of  Ottawa  was  that  the  petitioner 
was  not  Interested  In  such  will,  within  the 
meaning  of  section  5806,  How.  Ann.  St, 
which  will  be  found  In  the  former  opinion. 
The  petitioner  represented  In  his  petition 
that  be  was  Interested  "as  a  subsequent 
purchaser  of  the  estate  of  the  deceased." 
It  was  not  necessary  for  him  to  set  forth  the 
proofs  of  his  Interest.  This  ease  Is  clearly 
within  the  reasoning  of  Clow  v.  Plummer, 
8.5  Mich.  550,  48  N.  W.  705.  The  petition 
was  sufQcient  to  give  the  probate  court 
jurisdiction,  and  the  record  was  therefore 
admissible  in  evidence.  Judgment  reversed, 
and  a  new  trial  ordered.  The  other  justices 
concurred. 


In  re  FLINT  &  P.  M.  R.  CO. 

(Supreme  Court  of  Michigan.     May  21,  1S95.) 

Railroad  Coupanies — Abandonment — Bbturn 

OF  SDBSORIPTION — INTEKEST. 

1.  When  a  railroad  has  been  abandoned  in 
the  manner  prescribed  in  Laws  1887,  Act  No. 
275,  and  no  reasonable  provision  made  for  traffic 
iH-twcfn  the  points  abandoned,  those  who  have 
contributed  to  its  construction  are  entitled,  by 
Pub.  Acts  1891,  No.  125,  to  have  their  contribu- 
tions refunded,  with  interest  for  five  years. 

2.  Where  it  appears  on  the  face  of  the  pa- 
pers that  the  omission  of  the  name  of  a  party 
from  the  written  claim  of  appeal  was  a  mere  over- 
sight, an  amendment  to  accord  with  his  intention 
to  appenl  may  be  made. 

3.  Where  contributors  gave  their  notes,  and 
afterwards  paid  them  by  granting  rishts  of  way, 
the  company  should  not.  in  refunding  contribu- 
tions on  abandonment  of  the  line,  be  compelled 
to  repay  the  notes,  as  the  statute  requires  a  re- 
fonveynnce  of  the  right  of  way. 

4.  Whtre  a  contributor  has  died,  and  his  es- 
tate has  never  been  administered  upon,  the  rail- 
road company  is  entitled  to  a  bond  of  indemnity 
iiIM>n  paying  the  claim  to  his  heirs. 

Appeal  from  the  circuit  court,  St  Clair  coun- 
ty, in  chancery;  James  B.  Eldredge,  Judge. 
'  The  Flint  &  Pere  Marquette  Railroad  Com- 
pany had  abandoned  a  part  of  Its  road,  pur- 
soant  to  Laws  1887,  Act  No.  275,  and  ap- 
pealed from  a  decree  of  the  lower  court  al- 


lowing certain  claims  for  contributions,  under 
Pub.  Acte  1891,  No.  125,  which  provides  that 
when  a  railroad  has  been  abandoned,  and  no 
reasonable  provision  made  for  the  traffic  there- 
on, those  who  contributed  to  its  construction 
shall  have  the  amounts  contributed  refunded. 
John  H.  Laplen,  Martin  Meddaugh,  and  Robert 
Jackson  gave  aid  notes,  which  they  paid  by 
granting  rights  of  way.  It  was  decreed  that  the 
amount  of  the  notes  should  be  repaid  and  the 
right  of  way  reconveyed.  Hiram  Feasley  and 
Joseph  Michael  were  dead,  and  no  administra- 
tors of  their  estates  had  been  appointed. 
Their  claims  were  allowed  to  their  representa- 
tives.   Decree  modified. 

Wm.  L.  Webber  and  Atkinson  &  Wo^cott, 
tor  appellant  William  Gowan,  for  respond- 
ents whose  daims  were  disallowed.  Stevens 
&  Merrlam,  for  resirandents  whose  claims 
were  allowed. 

McGRATH,  O.  J.  This  matter  was  before 
this  court  In  91  Mich.  293,  61  N.  W.  1001.  It 
appears  that  there  has  been  a  misapprehen- 
sion of  that  decision.  The  matter  then  before 
the  court  was  the  appeal  of  the  petitioner 
from  an  order  dismissing  the  petition.  This 
court  reversed  the  decree  of  the  court  below, 
held  that  the  act  of  1891  was  applicable,  and 
directed  that  parties  contributing  be  allowed 
to  appear  and  prove  the  amount  of  their  con- 
tributions, and  recover  same,  with  interest. 
The  difficulty  grows  out  of  the  application  of 
the  reasons  given  by  this  court  for  the  reversal 
of  the  decree  of  the  court  below,  and  the 
granting  of  petitioner's  prayer,  to  the  rights 
of  the  claimants.  The  statute  fixes  the  rights 
of  the  claimants,  and  clearly  provides  that  all 
parties  contributing  to  the  discontinued  road 
shall  be  entitled  to  have  refunded  the  amount 
of  their  contributions,  with  interest  Petition- 
er had  originally  constructed  its  road  from 
Port  Huron  northerly,  via  Zion,  to  Sand 
Beach,  or  Port  Austin.  In  1880  it  determined 
to  construct  a  branch  from  Zlon  westerly  to 
Yale,  and  the  contributions  sought  to  be  re- 
covered are  those  made  to  the  construction  of 
this  branch.  The  exception  In  the  statute 
makes  its  purpose  more  apparent  It  pro- 
vides that  the  act  shall .  not  apply  to  the 
abandonment  by  any  railroad  company  of  its 
tracks  between  two  stations,  only  where  pro- 
vision is  made  for  the  reasonable  accommoda- 
tion of  the  traffic  originating  at  or  destined  to 
reach  stations  by  another  line  of  road  operated 
by  the  same  company.  Zlon  Is  a  station  in 
the  northern  portion  of  Clyde  township,  north- 
westerly from  Port  Huron,  and  on  the  line  of 
the  road  leading  north  to  Sand  Bench  and 
Port  Austin.  The  road  from  Port  Huron  to 
Zion  and  north  is  yet  In  oi)eration.  The 
new  line  from  Port  Huron  to  Yale  runs  al- 
most due  west,  through  the  southern  por- 
tion of  Clyde  township,  about  half  way 
across  the  adjoining  township  of  Kenokee, 
and  then  northwesterly  to  Yale,  leaving  out 
all  the  stations  on  the  old  line  between 
Port  Huron  and   Yale,    including   Zion.     No 
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*>roTlslon  Is  made  for  reaching  any  of  these 
'Stations  by  rail,  except  that  Zlon  and  those 
■stations  east  thereof  may  be  reached  by  going 
east  on  the  new  road  to  Port  Huron,  and  then 
west  on  the  oM  road  to  Zlon.  The  claimants 
have  contributed  to  the  construction  of  the 
road  between  Zlon  and  Yale.  That  portion  of 
the  road  has  been  abandoned,  and  no  proTl- 
eion  can  be  said  to  have  been  made  for  the 
reasonable  accommodation  of  the  traffic  be- 
tween those  stations.  In  such  case,  the  stat- 
ute Is  Imperative  that  the  contributions  made 
for  that  construction  must  be  refunded.  The 
appealing  claimants  are  entitled  to  a  decree 
accordingly,  and  the  same  will  be  entered 
here. 

At  the  hearing,  petitioner  for  the  first  time 
raised  the  question  as  to  the  standing  of  ap- 
pealhag  claimants  in  this  court.  There  are 
eight  such  appellants.  The  claim  of  api>eal  did 
not  contain  the  name  of  William  H.  Palm- 
er, but,  within  the  statutory  time  for  filing 
(Buch  claim,  a  bond  was  filed  by  "William  H. 
Palmer,  principal,  for  and  on  b^alf  of  him- 
self and"  the  other  appealing  claimants,  nam- 
ing them.  Appended  to  the  bond  was  the  fol- 
lowing, signed  by  the  solicitors  for  the  non- 
appealing  claimants  and  petitioner:  "We  here- 
by accept  the  within  bond  on  appeal,  and 
waive  any  question  on  the  sufficiency  of  the 
sureties  and  amoaut,  and  also  waive  all  fur- 
ther notice  of  entering  appeal  on  part  of  ap- 
pellants within  named." 

It  is  now  insisted  that  WiUlam  H.  Palmer 
made  no  claim  of  appeal,  and  that  the  other 
appealing  claimants  are  not  before  the  court, 
because  they  have  not  given  a  bond  under 
the  statute.  It  is  dear,  however,  that  Wil- 
liam H.  Palmer  did,  by  a  writing  duly  filed, 
manifest  an  intention  to  am>eal,  and  that  the 
-omission  of  his  name  from  the  written  claim 
of  api>eal  was  an  oversight  This  Is  apparent 
from  an  act  done  imder  the  same  statute  In 
the  statutory  manner,  within  the  time  pre- 
scribed for  filing  the  dalm  of  appeal.  A 
claim  of  appeal  was  made,  and  from  use  race 
of  the  record  it  appears  that  he  sui^Ktseu  his 
name  appeared  in  the  claim,  and  intended  that 
It  should  so  appear.  We  think  that,  under 
the  general  rule,  an  amendment  of  the  claim  of 
appeal,  in  accordance  with  the  manifest  in- 
tention appearing  upon  the  face  of  the  pa- 
pers, may  be  made.  Enc.  PI.  &  Prac.  Ga&- 
669. 

Petitioner  appeals  from  the  allowance  of  cer- 
tain of  the  clalma  Objection  Is  made  to  the 
allowance  of  dnlms  to  persons  who  had  not 
api>earGd  prior  to  the  decree  dismissing  the 
petition.  There  is  no  force  in  the  objection. 
The  statute  contemplates  that  an  opportunity 
be  given  the  parties  in  interest  for  a  hearing. 
The  decree  itself  may  be  conditional.  Inter- 
est was  allowed  upon  all  daims  from  the  date 
of  payment  of  the  subscription  until  the  date 
of  the  decree.  This  was  erroneous.  The  stat- 
ute expressly  limits  the  recovery  of  interest 
to  five  years,  and  the  former  opinion  must  be 
read  as  tbou{^  the  words,  "not  exceeding  five 


years,"  followed  the  language  there  used. 
John  H.  Laplen,  Martin  Meddaugh,  and  Rob- 
ert Jackson  gave  aid  notes,  but  afterwards 
tMild  the  notes  by  granting  rights  of  way. 
The  statute  contemplates  that  all  rights  of 
way  shall  be  conveyed  back  to  the  donors, 
and  that  such  reconveyance  shall  be  a  satis- 
faction. The  claims  of  these  parties  should 
not  have  been  allowed.  Provision  should  be 
made  In  the  decree  for  a  reconveyance  to 
them.  The  statute  prescribes  upon  what 
terms  railroad  companies  may  abandon  their 
roads,  provided  they  proceed  by  petition  in 
the  proper  coiut,  and  for  redress  in  case  they 
mulertake  to  abandon  without  leave  of  court. 
All  parties  are  here  In  a  proceeding  under  thf 
first  section  of  the  act.  After  the  dismissal 
of  the  proceedings  in  the  first  Instance  b.v 
the  court  below,  and  before  a  reversal  of  that 
decree.  It  Is  claimed  that  petitioner  actually 
tore  up  and  abandoned  the  portion  of  tlie 
road  described  in  the  petition.  What  the 
rights  of  these  claimants  were  under  such 
circumstances  we  are  not  called  upon  to  de- 
termine. Claimants  have  seen  fit  to  seek  re- 
imbursement in  this  proceeding  under  the 
first  section  of  the  act.  Respecting  the  claims 
allowed  to  Hiram  Peasely  aftd  Julia  Vincent, 
petitioner  Is  entitled  to  a  bond  of  indemnity 
In  each  case  befwe  payment,  the  terms  of 
which  may  be  fixed  by  final  decree.  The  oth- 
er questions  raised  seem  to  us  to  have  been 
disposed  of  by  the  former  opinion.  Otherwise 
the  decree  la  affirmed,  without  costs  to  either 
party.    The  other  Justices  concurrred. 


COHEN  T.  SUPREME  SITTING  OP  OR- 
DER OF  IRON  HALU 

(Supreme  Court  of  Michigan.     May  21,  1885.) 

Mutual  Besepit  Associations — Action  ox  Cer- 
tificate—Oarxisbmbwt — Priohitibs. 

1.  The  articles  of  assodatlon  of  defendant 
order  provided  that  the  aasociation  could  chance 
its  constitution  and  laws,  and  that  members  coulJ 
rereire  a  boneSt,  to  be  paid  In  such  sums  and  at 
snch  times  as  may  be  provided  by  the  laws  (sot- 
eniing  snch  payment,  or  in  the  certificate  of  mem- 
iKTsliip.  A  certificate  provided  that  if  the  mem- 
ber should  pay  his  aasessmpnts  punctually,  and 
maintain  himself  in  good  standing,  he  should  be 
entitled  to  receive,  etc.,  but  with  no  time  aet  for 
nn.vment.  Afterwards  defendant  order  adopted  a 
by-law  providins  that  final  benefits  shonld  be  s<l- 
ju.=tpd  within  90  days,  and  that  claims  shonld 
bo  filwl  within  30  days  from  the  expiration  of  tlie 
Cfrtifieate.  Hdd.  that  the  by-law  did  not  affect 
tlie  time  for  brinciiiR  a  suit  on  such  certificate. 

2.  On  July  20.  1892.  a  suit  was  commenced 
in  Indiana  by  members  of  defendant  corporatinn 
for  the  purpose  of  dissolving  it.  On  August  23d 
a  receiver  was  appointed,  nnd  on  the  stime  day 
plaintiff  brought  eamishment  in  Michiintn  for  a 
nintured  claim.  It  was  not  shown  which  of  the 
acts  of  Au)rust  23d  wns  done  first.  Itdd,  that 
the  proceed  inxs  in  ladiaoa  did  not  deprive  plain- 
tiff of  his  rights. 

Error  to  circuit  court,  Wayne  county; 
George  S.  Hosmer,  Judge. 

Action  by  Lewis  Cohen  against  the  Su- 
preme Sitting  of  the  Order  of  the  Iron  Hail 
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on  a  matured  certtflcate.    From  a  Jadgntent 
tor  plaintiff,  defendant  appeals.    Affirmed. 

C.  E.  Warner,  for  appellant     Washington 
L  Robinson,  for  appellee. 

McGRATH,  a  3.    The  articles  of  associ- 
ation of  the  defendant  order  provide  that 
"this  association  shall  hare  power  to  make 
and  change  its  own  constitution  and  laws," 
and  tliat  one  of  the  objects  of  the  order  is  to 
"establish   a  benefit   fund,  from  which  all 
members  of  the  said  order  who  have  com- 
plied with  all  its  rules  and  regulations,  or 
the  heirs  of  such  members,  may  receive  a 
bcneat,  in  a  sum  not  exceeding  one  thou- 
sand dollars,  which  shall  be  paid  in  such 
sums  and  at  socb  times  as  may  be  provided 
by  the  laws  governing  such  payment,  or  In 
the  certlQcate  of  membership,  and  when  all 
the  conditions  regulating  such  payments  have 
been  complied  with."     Its  constitution  de- 
clares one  of  the  objects  of  the  organization 
to  be  to  pay  to  members  "an  amount  of  not 
more  than  one  thousand  dollars  when  they 
have  held  a  continuous  membership  In  the 
order  for  seven  years."    On  the  20th  day  of 
July,  18S5,  the  association  issued  to  plaintiff 
a  certificate,  the  material  portions  of  which 
are  as  follows:   "For  and  in  consideration 
of  that  Liew4s  Cohen-  has  become  a  member 
of  Local  Branch  No.  6,  Order  of  the  Iron 
Hall,  and  has  obligated  himself  to  obey  all 
lawful  commands  of  this  order,  whether  em- 
anating from  the  local  branch  of  which  he 
may  be  a  member,  or  from  this  supreme  sit- 
ting, or  from  any  other  duly-constituted  au- 
thority, and  of  the  sum  of  two  and  "/ito 
dollars,   which   he  has  paid   to  said   local 
branch  as  an  assessment  on  account  of  the 
relief  fund  of  this  order,  and  of  further  as- 
sessments of  a  like  amount  to  be  paid  as 
may  be  regularly  and  lawfully   called   for, 
and  of  an  explicit  compliance  with  all  the 
laws,  rules,  and  usages  of  this  order,  also 
all   laws  which  may  hereafter  be  enacted, 
and  especially  with  the  conditions  herein  set 
forth,  do  grant  unto  the  said  member  this 
certificate,  and  declares  him  to  be  entitled 
to  all  the  rights  and  privileges  prop^ly  be- 
longing to  members  of  his  rank  and  stand- 
ing, including  a  benefit  of  not  exceeding  one 
thousand  dollars  from  the  relief  fund  of  this 
order,  which  sum  shall  be  paid  in  the  man- 
ner,   and   upon  the  conditions   hereinafter 
mentioned,  to  wit:    First,  in  case  the  said 
member  shall  continue  to  pay  all  assess- 
ments, dues,  and  demands  which  may  be  le- 
gally made  against  him,  or  against  this  cer- 
tificate,  for   the   full  term   of  seven  years 
from   Its  date,  making  all  such  payments 
panctnally  within  the  prescribed  time,  and 
Bhall   In  all  particulars  maintain  himself  tn 
frood   standing  In  the  order,  then  the  said 
member  shall  be  entitled  to  a  sum  not  ex- 
ceeding the  principal  amount  named  herein, 
less  the  amount  which  be  has  already  re- 
ceived as  benefits  from  the  order  on  account 
T.68N.w.no.4— 20 


of  sickness  or  other  disability,  or  otherwise." 
The  certiflcate  contains  no  other  reference 
to  the  laws,  rules,  or  usages  of  the  order,  or 
to  the  time  of  payment  of  the  principal 
sum  named  therein.  The  certiflcate  matured 
July  20,  1892,  and  this  suit  was  insUtuted 
August  23,  1892.  It  appeared  that  on  July 
ao,  1882,  Albert  R.  Baker  and  others  com- 
menced a  suit  in  the  superior  court  for  the 
county  of  Marion,  Ind.,  against  the  defend- 
ant, for  the  purpose  of  dissolving  the  corpo- 
ration; having  a  receiver  appointed  to  take 
possession  of  all  the  assets  and  books  of  ac- 
count, to  collect  all  amounts  due,  and  to 
disburse  the  same  in  such  manner  as  the 
court  might  order  and  direct  On  August 
23,  1892,  James  F.  Falley  was  appointed  re- 
ceiver by  said  court  of  all  the  property  and 
effects  of  the  defendant  coriwration;  and 
the  defendant,  °by  such  order,  was  required 
to  make,  execnte,  and  acknowledge  an  as- 
signment of  all  debts,  securities,  bonds, 
notes,  mortgages,  and  collaterals  to  the  re- 
ceiver. On  August  24,  1892,  an  assignment 
was  made  by  the  defendant  to  James  F. 
Falley,  receiver.  On  December  2,  1893,  a 
final  decree  was  entered  tn  said  court  and 
cause,  in  which  it  was  declared  that  the  de- 
fendant cori>oration  was  at  the  commence- 
ment  of  the  action,  and  ever  since  had  been, 
and  then  was,  insolvent;  that  its  assets  and 
property  should  be  reduced  to  money,  and 
paid  and  applied  upon  its  debts;  that  Falley 
should  be  continued  as  permanent  receiver; 
and  that  all  the  members  of  the  corporation, 
whether  in  the  state  of  Indiana  or  else- 
where, in  good  standing,  should  participate 
In  the  distribution  by  said  foreign  receiver. 
This  decree  provided  alike  for  all  members  of 
the  order  In  other  states  as  well  as  in  Indi- 
ana, and  fully  preserved  the  equities  of  all. 
On  September  27, 1892,  Lewis  P.  Durkee  al- 
so filed  a  bill  in  the  circuit  court  for  the 
county  of  Wayne,  in  chancery,  substantially 
as  in  the  case  of  Baker  and  others,  against 
the  defendant  corporation,  and  praying  that 
a  receiver  might  be  appointed  ancillary  to 
the  foreign  receiver.  On  October  1,  1892, 
Stephen  Baldwin  was  appointed  receiver  in 
Michigan,  with  authority  to  collect  and  gath- 
er in  the  property;  and  on  February  9, 
1884,  a  final  decree  was  entered  In  the  court 
and  cause,  declaring  that  the  corporation 
was  on  July  28,  1892,  and  ever  since  has 
been,  insolvent,  and  unable  to  carry  on  Its 
business,  and  that  Baldwin  will  be  contin- 
ued as  permanent  ancillary  receiver,  with 
authority  to  gather  in  the  property  of  the 
corporation,  etc.  It  further  appears  that 
some  time  after  the  issuance  of  the  said  cer- 
tificate the  association  adopted  a  by-law 
which  provided  that  "Final  benefits  shall 
be,  when  found  correct  adjusted  within 
ninety  days  from  the  date  of  the  expiration 
of  the  benefit  certificate,  and  claims  for  such 
final  benefits  must  be  filed  within  thirty 
days  from  the  date  of  expiration."  It  Is  con- 
tended—First,  that  suit    was   prematurely 


Digitized  by 


Uoogle 


806 


NOKTHWESTERN  UEPOUTEll,  Vol.  63. 


(Mlcb. 


brought;  and,  second,  that  It  was  the  duty 
of  plaintiff  to  resort  to  the  Indiana  court, 
and  that  suit  could  not  be  maintained  by 
him  in  the  Michigan  court. 

In  the  case  of  Sabin  v.  Union,  90  Mich. 
177,  51  N.  W.  202,  the  certificate  prorlded 
that  the  sum  should  be  paid  "pursuant  to 
the  provisions  of  the  laws  of  this  order  gov- 
erning said  fund,  upon  sufficient  proof,"  etc. 
The  reference  to  tlie  laws  of  the  association 
in  the  present  case  cannot  be  said  to  relate 
to  the  time  of  payment,  but  rather  to  the 
affirmative  obligations  assumed  by  the  hold- 
er of  the  certificate.  Especially  is  this  so  in 
view  of  the  fact  that  the  articles  of  associa- 
tion expressly  provide  that  the  amount  shall 
be  paid  "at  such  times  as  may  be  provided 
by  the  laws  governing  such  payment,  or  in 
the  certificate  of  membership."  The  funda- 
mental law  therefore  recognized  the  time  of 
I>ayment  as  fixed  by  the  certificate,  and  the 
by-law  subsequently  passed  applied  only  to 
such  certificates  as,  by  their  terms,  made  the 
sum  payable  at  the  time  fixed  by  the  by- 
law. Upon  the  second  point,  defendant  cites 
Rundel  v.  Association,  10  Fed.  721;  Davis  v. 
Association,  11  Fed.  781;  Taylor  t.  Associa- 
tion, 13  Fed.  493;  Fry  v.  Insurance  Co.,  31 
Fed.  107;  Parsons  v.  Insurance  Co.,  Id.  305; 
Weingartner  v.  Insurance  Co.,  32  Fed.  314; 
Relfe  V.  Rundle,  103  U.  S.  222.  In  aU  of 
these  cases  a  decree  of  dissolution  had  al- 
ready passed,  and  a  receiver  had  been  ap- 
pointed at  the  domicile  of  the  corporation. 
Several  of  them  were  cases  in  which  the 
theory  was  that  the  funds  in  the  hands  of  a 
branch  association  constituted  a  trust  char- 
ged with  the  payment  of  the  policy  holders 
of  that  state.  The  Fry  and  Weingartner 
Cases  were  attachment  suits  commenced  in 
other  states  after  the  insurance  commission- 
er had  commenced  proceedings  under  the 
statute  of  the  state  where  the  company  was 
organized,  and  after  a  receiver  had  been  ap- 
pointed. The  bill  in  the  present  case  was 
not  filed  by  a  statutory  officer  charged  with 
the  supervision  of  insurance  matters,  and 
empowered,  in  a  given  contingency,  to  pro- 
ceed, but  was  filed  by  members  of  the  cor- 
poration.    Although   it  was  filed  in   July, 

1892,  no  decree  was  entered  until  December, 

1893,  and  in  the  meantime  a  supplemental 
bill  had  been  filed.  The  receiver  was  ap- 
pointed August  23,  1892,  and  on  the  same 
day  this  suit  was  commenced,  and  an  ancil- 
lary writ  of  garnishment  was  Issued.  In  the 
absence  of  any  statute  recognizing  fractions 
of  days,  It  has  been  held  that  all  judgments 
entered  on  the  same  day  wUl  be  regarded  as 
if  entered  at  the  same  time.  Freem.  Judgm. 
g  370;  Roclthlll  v.  Hanna,  4  McLean,  555, 
Fed.  Cas.  No.  11,080;  Bruce  v.  Vogel,  38  Mo. 
100;  Bank  v.  Gorman,  8  Watts  &  S.  304; 
Burney  v.  Boyett,  1  How.  (Miss.)  30.  In 
Louisville  V.  Bank,  104  U.  S.  469,  the  court 
held  that  when  the  priority  of  one  legal 
right  over  another,  depending  upon  the  or- 
der of  events  occurring  on  the  same  day.  Is 


involved,  the  rule  that  for  most  purposes  the- 
law  regards  the  entire  day  as  an  Indlrlslble 
unit  is  necessarily  departed  from.  But, 
where  a  case  turns  on  the  question  of  which 
of  two  things  was  done  first,  the  party  hav- 
ing the  burden  of  proof  fails  in  merely 
showing  that  both  were  done  on  the  same 
day.  Richards  v.  Fox,  52  N.  Y.  Super.  Ct. 
86.  If  it  be  conceded  that  the  prior  ap- 
pointment of  a  receiver  by  the  IndUna  court 
would  have  relegated  plaintiff  to  that  court, 
it  does  not  appear,  under  either  rule,  that 
such  appointment  preceded  the  commence 
meat  of  the  present  suit  We  are  of  opin- 
ion that  under  the  rule  laid  down  in  Gran- 
ger v.  Circuit  Judpe,  27  Mich.  406,  the 
pendency  of  the  proceedings  in  the  Indiana 
court  did  not  deprive  plaintiff  of  his  remedy 
at  law.    The  Judgment  is  affirmed. 

MONTGOMERT,  J.,  did  not  sit.     The  oth- 
er Justices  concurred. 


HAKE  V.  COACH. 

(Supreme  Court  of  Michigan.     May  21.  1895.) 

Appealable  Decree. 

1.  A  decree  need  not,  in  order  to  bo  appeal- 
able, dispose  of  all  the  merits  of  the  case. 

2.  Tne  answer  to  a  bill  for  the  ticcountinK  of 
a  partnership  alleged  that  certain  transactions 
claimed  in  the  bill  to  be  partnership  matters  were 
In  fact  defendant's  individual  enterprises,  the 
profits  of  which  he  alone  was  entitled  to.  By  it» 
decree  the  court  found  absolutely  against  the  do- 
fendant  with  regard  to  these  transactions,  fixed 
the  period  over  which  the  accounting  ^onld  ex- 
tend, and  directed  the  referee  to  state  an  account 
on  the  basis  of  the  decree.  Hdd,  that  such  de- 
cree was  final  as  to  the  matters  m  dispute,  and 
therefore  appealable. 

Appeal  from  circuit  court,  Kent  county,  in 
chancery;   William  B.  Grove,  Judge. 

Bill  for  an  accounting  by  William  Hake 
against  William  Coach.  From  a  decree  re- 
ferring the  cause  to  a  special  commissioner 
for  settlement  In  accordance  therewith,  de- 
fendant appeals.  Motion  to  dismiss  the  ap- 
Denied. 


Chadbourne  &  Rees,  for  appellant.  D.  E. 
Corbitt,  for  appellee. 

LONG,  J.  Motion  is  made  In  this  court  to 
dismiss  the  appeal  of  the  defendant  from  an 
order  or  decree  of  the  court  below.  The  com- 
plainant contends  that  the  order  or  decree  is 
not  appealable. 

The  decree  made  below  Is  as  follows: 

"(1)  That  the  said  parties  entered  Into  a 
copartnership  in  the  year  1885,  for  the  pur- 
pose of  carrying  on  a  lumbering  business  Id 
the  Upper  Peninsula  in  the  state  of  Michl^nn 
in  lumbering  certain  lands  there  owned  by 
the  parties  in  common. 

"(2)  That,  by  the  terms  of  said  partnership^ 
the  complainant  was  to  furnish  money  to 
carry  on  said  business,  and  the  defendant 
was  to  take  charge  of  the  active  operations, 
but  without  other  compensations  than  having 
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his  actual  IlTtntr  expenses  and  snch  expenses 
as  were  made  necessary  by  the  business  paid 
by  the  firm. 

"(3)  That  the  active  operations  of  said  firm 
commenced  in  the  month  of  September,  1885. 
The  defendant  reported  his  doings  to  the  com- 
plainant from  time  to  time,  at  intcnrals  of 
about  three  months,  until  the  month  of  July, 
1888,  at  which  time  the  parties  had  a  settle- 
ment between  themselves,  and  settled  all  the 
partnership  dealings,  and  whatever  money 
had  been  advanced  by  the  complainant  more 
than  by  the  defendant  was  repaid  him  by 
the  conveyance  of  an  interest  in  certain  lands 
which  the  defendant  owned  In  the  state  of 
Louisiana,  by  which  conveyance  the  com- 
plainant was  overpaid,  so  that,  for  the  pur- 
pose of  evening  the  account,  the  complainant 
paid  the  sum  of  $505  to  the  Arm. 

"(4)  At  the  time  of  the  said  settlement,  the 
liabilities  of  said  firm  were  substantially 
paid,  and  they  had  on  hand  an  account  due 
from  Joseph  Gregory  of  $27,380.  They  had 
in  the  bank  at  Hancock  $4,068.92,  and  cash 
in  the  hands  of  the  complainant  $1,087.75, 
consisting  of  $1,252.75  on  deposit  with  him, 
and  $735  collected  by  him  at  about  that 
time.  They  also  had  logs  at  Funke's  mill, 
which  they  estimated  at  about  $16,000, 
and  their  camp  equipage,  which  they  esti- 
mated at  about  $7,000.  Each  of  said  parties 
owned  one-half  of  said  accounts,  money,  and 
property. 

"(5)  The  said  parties  then  agreed  to  con- 
tinue the  lumbering  business.  The  defend- 
ant returned  to  the  Upper  Peninsula,  and 
took  posscBBion  of  all  the  property,  accounts, 
and  money  belonging  to  the  said  firm  as 
aforesaid;  andv  in  the  month  of  September 
following,  he  made  a  contract  for  several 
tracts  of  timber,  and.  In  the  course  of  the 
next  three  years,  he  made  contracts  for  large 
amounts  of  timber  for  which  he  paid  large 
sums  of  money;  but  all  of  said  contracts 
were  taken  in  the  individual  name  of  the  de- 
fendant That  substantially  all  of  the  busi- 
ness of  said  firm  after  the  commencement  of 
the  business,  in  September,  1S8S,  was  trans- 
acted in  the  name  of  the  defendant  The 
defendant  made  no  detailed  report  of  his  do- 
ings to  the  complainant  after  their  settlement 
in  1888,  until  after  the  commencement  of  this 
suit 

"(6)  It  Is  now  claimed  by  the  defendant 
thilt  several  of  the  contracts  that  he  made  for 
the  purchase  of  timber,  and  on  which  lie 
made  large  profits,  to  the  amount  of  $40,000, 
as  claimed  by  the  complainant,  and  to  the 
amount  of  $30,000  and  fipward,  as  conceded 
by  the  defendant,  were  his  individual  trans- 
actions in  which  the  complainant  had  no  in- 
terest, and  in  which  prolits  the  complainant 
claims  that  he  Is  entitled  to  share. 

"(7)  It  Is  further  ordered,  adjudged,  and 
decreed  in  relation  to  the  matters  mentioned 
In  the  preceding  paragraph  that  the  follow- 
iat;  transactions  claimed  by  the  defendant  to 
have  been  bis  Individual  transactions,  con- 


■tltuting  the  matters  referred  to  in  said  para- 
graph 6,  were  matters  in  which  the  said  rom- 
plainant  is  entitled  to  share,  nameiy:  (a) 
The  transaction  mentioned  in  the  pleadings, 
and  known  in  this  case  as  'Section  31.'  (b> 
The  transaction  icnown  as  the  'Robinson 
Deal.'  (c)  Purchase  made  August  31,  1892, 
of  land  afterwards  sold  to  Dalzell  and  Rice, 
(d)  Purchase  made  of  Mrs.  Boeing.  And  that 
the  above  and  all  of  the  contracts  and  busi- 
ness of  the  said  defendant  since  the  time  of 
the  said  settlement  in  1888  down  to  the  time 
of  the  commencement  of  this  suit  were  part- 
nership dealings,  for  all  of  which  the  said  de- 
fendant should  account  to  the  said  complain- 
ant, and  that  the  complainant  was  and  is  en- 
titled to  a  distribution  of  the  profits  thereof. 

"(8)  The  complainant  also  claims  that  the 
defendant  has  received  large  quantities  of 
logs  for  which  he  has  not  accounted,  and 
that  the  defendant  has  rendered  an  account  for 
large  expenditures  which  were  not  proper 
charges  against  said  firm;  and  inasmuch  as 
the  depositions  are  very  voluminous,  and  the 
Items  of  accounting  very  numerous,  it  Is  fur- 
ther ordered  that  this  cause  and  all  the  evi- 
dence and  proof  therein  be,  and  the  same  is 
hereby,  referred  to  Charles  B.  Blair,  as  a 
special  commissioner,  to  state  an  account  be- 
tween the  i>arties,  and  that  said  account  be 
taken  upon  this  order  as  a  basis;  and  that 
in  stating  such  account  the  said  commission- 
er will  charge  the  defendant  with  all  the 
money,  accotmts,  and  property  that  he  re- 
ceived which  belonged  to  said  firm  after  the 
settlement  aforesaid.  He  will  also  charge  the 
said  defendant  with  all  profits  that  he  made 
on  the  contracts  for  the  purchase  of  diCTerent 
tracts  of  timber  during  said  partnership  after 
the  time  of  said  settlement,  and  down  to  tne 
time  of  the  commencement  of  this  suit  He 
will  also  charge  him  with  all  logs  and  lum- 
ber that  he  received  during  the  same  time 
for  which  he  has  not  properly  accounted.  If 
any.  He  will  also  charge  the  said  defendant 
with  all  profits  that  he  made  by  dealing  with 
the  money  or  property  of  the  said  firm  and 
for  which  be  luis  not  accounted,  if  any.  He 
will  also  charge  the  said  defendant  with  all 
money,  lumber,  logs,  stocks,  and  property  of 
every  kind  that  he  received  which  belonged 
to  said  firm  during  said  partnership  after  the 
time  of  said  settlement  as  aforesaid.  And 
he  will  credit  the  said  defendant  with  all 
money  and  property  which  he  has  properly 
used  for  the  benefit  of  said  firm. 

"He  will  also  credit  the  said  complainant 
with  all  money  that  he  advanced  and  paid 
for  the  benefit  of  said  firm  after  July,  1888, 
and  charge  him  with  all  money  he  received 
from  said  firm  within  the  same  time. 

"And  that  the  said  commissioner  report  his 
findings  to  this  court  with  all  convenient 
apeei." 

The  bill  in  this  case  wa's  filed  by  the  com- 
plainant for  an  accounting  of  partnership 
matters  between  the  complainant  and  defend- 
ant, and  alleges  a  partnership  business  com- 
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mencing  In  1885,  and  running  to  the  time  of 
the  filing  of  the  bill,  originally  begun  for  the 
purpoae  of  engaging  in  the  lumbering  of  cer- 
tain timber  and  timber  lands  then  owned  by 
the  parties  in  common.  Aside  from  the  admit- 
ted partnership  business  between  the  parties, 
the  bill  alleges  that  the  defendant  was  en- 
gaged in  lumbering  other  lands,  to  wit,  a  piece 
of  land  known  as  "Section  31,"  and  which 
he  (defendant)  says  was  an  Indiyidual  enter- 
prise of  his  own,  while  the  complainant  char- 
ges that  whatever  money  and  time  were  ex- 
pended on  said  section  31  were  taken  ont 
of  the  firm  of  Coach  &  Hake,  and  whateyer 
profits  were  made  in  lumbering  on  that  sec- 
tion rightfully  belong  to  the  said  firm.  The 
bill  also  charges  that  the  defendant  has  pur- 
chased lands  and  timber  in  different  places 
in  the  state  of  Micliigan  and  in  the  state  of 
Wisconsin,  but  that  any  money  that  has  been 
paid  for  said  lands  and  timlier  has  l>een  talc- 
en  ont  of  the  money  belonging  to  said  firm  of 
Coach  &  Hake.  The  bill  asks  that  the  de- 
fendant be  required  to  pay  over  to  complain- 
ant all  moneys  that  shall  be  found  equitably 
his  due,  and  that  the  partnership  be  dissolv- 
ed, and  asks  for  an  account  of  the  partnw- 
ship  business  and  for  an  account  of  his  busi- 
nesa  in  connection  with  said  section  31.  The 
answer  admits  the  partnership,  and  denies 
that  the  business  relating  to  section  31  had 
any  connection  with  the  firm  business,  but 
that  it  was  wholly  and  entirely  the  indiyid- 
ual business  of  the  defendant,  and  g^ives  an 
account  of  the  partnership  business  aa  dis- 
tinguished from  such  indiyidual  business 
down  to  the  time  of  the  commencement  of  the 
suit.  Proofs  were  taken  before  commission- 
ers upon  notices  and  stipulations,  and  a  stip- 
ulation was  finally  made  for  a  hearing  at  the 
November  term  of  court  in  Kent  county, 
wherein  It  was  agreed  that  a  hearing  should 
be  had  before  the  court  upon  the  proofs  so 
taken  on  the  whole  case  without  any  refer- 
ence. The  case  was  argued  before  Judge 
Orove  in  November,  1804,  and  submitted  to 
him  for  decision;  and  on  March  18,  1896,  the 
decree  from  which  the  appeal  haa  been  taken 
was  filed. 

It  is  apparently  true,  as  contended,  that  by 
paragraph  1  of  the  decree  the  court  decides 
that  there  was  a  copartnership,  and  fixes  the 
nature  of  the  business  entered  Into.  By  para- 
graph 2  of  the  decree  the  terms  of  the  part- 
nership are  fixed.  By  paragraph  3  the  de- 
cree decides  various  things  to  have  been  done 
by  the  parties,  and  tliat  they  had  a  settlement 
in  July,  1888,  and  fixes  the  terms  of  tliat  set- 
tlement and  the  amount  paid  In  by  the  com- 
plainant at  that  time.  By  paragraph  4  the 
decree  fixes  absolutely  the  amount  of  the  as- 
sets of  the  firm  in  cash,  accounts,  and  prop- 
erty, and  the  standing  of  the  parties  with 
reference  thereto.  By  paragraph  5  of  the  de- 
cree the  Judge  decided  finally  and  absolutely 
the  agreement  to  continue  the  business,  and 
that  the  defendant  took  possession  of  all  the 
assets  of  the  firm,  and  that  he  entered  Into 


certain  contracts  on  behalf  of  the  firm,  which 
were  taken  in  the  Indiyidual  same  of  the  de- 
fendant. By  paragraph  6  of  the  decree  the 
Judge  states  the  contention  between  the  par- 
ties with  regard  to  transactions  claimed  by 
the  defendant  to  have  been  indiyidual  trans- 
actions, and  fixes  the  amount  of  the  profits 
made  thereby  as  exceeding  $30,000.  By 
paragraph  7  of  the  decree  the  Judge  decided 
finally  and  absolutely  against  the  defendant 
with  regard  to  these  transactions,  enumerat- 
ing them  specifically  as  constituting  the  ma^ 
ters  referred  to  in  paragraph  6^  where  he 
states  the  dispute  between  the  parties,  and 
holds  that  they  were  matters  In  which  the 
said  complainant  is  entitled  to  shares  and, 
following  the  enumeration  of  these  specific 
transactions,  finds  that  the  above  and  all 
other  contracts  and  business  of  the  defend- 
ant down  to  the  time  of  the  suit  were  part- 
nership dealings,  for  all  of  which  the  defend- 
ant should  account  to  the  complainant,  and 
that  the  complainant  was  and  is  entitled  to  a 
distribution  of  the  profits  thereof.  In  pant- 
graph  8  of  the  decree  the  Judge  after  stating 
certain  claims  of  the  complainant,  and  that 
the  depositions  are  very  voluminous  and  the 
items  of  the  accounting  very  numerous,  fur- 
ther orders  that  the  cause  and  all  the  evi- 
dence and  proof  therein  be  referred  to  a  spe- 
cial commissioner  to  state  an  account  be- 
tween the  parties,  and  that  said  account  be 
taken  upon  this  order  as  a  basis,  and  gives 
directions  to  the  commissioner  to  charge  the 
defendant  with  all  the  money,  accounts,  and 
property  tliat  he  recelred  which  belonged  to 
the  firm  after  the  said  settlement,  and  with 
all  the  profits  that  he  made  on  the  contracts 
for  the  purchase  of  different  tracts  of  tim- 
ber during  said  partnership  from  the  time  of 
said  settlement  down  to  the  time  of  the  com- 
mencement of  the  suit;  also  with  all  logs 
and  lumber  that  he  received  during  the  same 
time  for  which  he  has  not  properly  account- 
ed, if  any,  and  with  all  profits  that  he  made 
by  dealing  with  the  money  or  property  of 
the  firm  and  for  which  be  lias  not  accounted. 
If  any,  and  with  all  money,  logs,  lumber, 
stocks,  and  property  of  every  kind  that  be  re- 
ceived which  belonged  to  said  firm  daring 
said  time,  and  to  credit  the  defendant  with 
all  money  and  property  which  he  haa  prop- 
erly used  for  the  benefit  of  said  firm.  In  the 
final  paragraph  of  the  decree  the  commiaaion- 
er  is  Instructed  to  credit  the  complainant  with 
all  money  tluit  be  advanced  and  paid  for  the 
benefit  of  said  firm  after  July,  1888,  and 
charge  him  with  all  money  he  received  from 
said  firm  within  the  same  time.  The  decree 
not  only  fixes  the  time  at  which  the  acoonnt- 
ing  is  to  commence,  and  the  period  wU.v  h  it 
is  to  cover,  but  it  also  fixes  the  respective 
rights  of  the  i>arties  with  regard  to  the  busi- 
ness of  the  partnership,  and  with  regard  to 
the  business  which  is  claimed  by  the  defend- 
ant to  have  been  no  part  of  the  partnership : 
and  it  directs  the  commissioner,  after  fixing 
the  standing  and  rights  of  the  parties  in  the 
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Tarlons  matters  In  dispute,  to  state  an  ac- 
oouDt  apon  inis  order  as  a  basis.  The  de- 
cree Is  final  as  settling  the  basis  of  the  ac- 
connttng,  and  it  is  left  to  tiie  commlssloDer 
to  figure  up  the  various  matters  in  ooatro- 
vetsy  on  that  basis,  and  report  to  the  court. 

In  order  to  be  appealable,  it  is  not  neces- 
sary that  the  decree  should  dispose  of  all 
the  merits.  Ab  was  said  in  Barry  ▼.  Brlggs, 
22  Mich.  201:  "The  nature  of  any  order 
as  a  decree  or  final  order  or  as  not  final  de- 
pends entirely  upon  the  effect  produced  by 
the  adjudication  upon  the  rights  and  Inter- 
ests of  the  parties;  and  the  distinction  be- 
tween interlocutory  and  other  orders  de- 
pending on  the  stage  of  the  cause  in  which 
they  are  made  is  not  the  test  for  appellate 
purposes.  An  adjudication  made  at  any 
stage  of  the  case  may  have  such  an  effect  as 
to  render  it  appealable.  The  case  of  Lewis 
▼.  Campan,  14  Mich.  46S,  Is  an  example  of 
this.  The  order  appealed  from  In  that  case 
was  made  at  a  very  early  stage  Of  the  con- 
troversy; and  it  is  only  after  considering 
the  operation  of  the  order  now  l>efore  us 
that  we  can  perfectly  determine  its  appeal- 
able character."  In  Lewis  y.  Campau,  supra, 
it  was  said:  "It  la  not  necessary  that  a  de- 
cree should  dispose  of  all  the  merits.  When- 
ever the  court  finally  adjudicates  any  of 
them,  although  the  practice  of  making  sep- 
arate decrees  without  necessity  Is  very  rep- 
rehensible, yet  the  partial  decree  Is  nelttier 
void  nor  biterlocutory."  The  decree  In  the 
present  case  goes  much  farther  in  passing 
upon  and  deciding  the  merits  of  the  case 
than  did  the  decree  in  the  case  of  Candler 
V.  Stange,  53  Mich.  479.  lU  N.  W.  154.  In 
that  case  the  decree  was  entered,  declaring 
the  partnership  dissolved,  and  referring  It 
to  a  commissioner  to  take  proofs  as  to  the 
time  the  partnership  continued  and  the  mat- 
ten  and  business  covered  thereby,  and  to  re- 
port the  same  to  the  court  The  commis- 
8ioner  made  his  report,  to  wliich  defendant 
excepted.  The  circuit  court  sustained  the 
exception,  and  decreed  that  the  partnership 
continued  in  full  force  and  operation  until 
January  30,  1883.  From  this  decree  the  com- 
plainant appealed.  The  defendant  contend- 
ed that  the  decree  was  not  final,  and  there- 
fore not  appealable.  It  was  said:  "It  was 
certainly  not  final  in  the  sense  that  It  dis- 
posed of  the  controversy  between  the  par- 
ties, but  It  was  final  as  settling  the  basis  for 
accounting,  and  the  basis  fixed  entitled  the 
parties  to  extend  the  accounting  over  a  pe- 
riod which  neither  party,  by  his  pleading, 
had  claimed  to  be  within  the  life  of  the 
partnership."  If  this  was  not  admissible,  an 
appeal  was  allowable,  within  the  previous  de- 
cisions of  tbis  court  Lewis  v.  Campan,  14 
Mich.  458;  People  v.  Jones,  33  Mich.  303; 
Maxfield  ▼.  Freeman,  3&  Mich.  64;  Taylor  v. 
Sweet,  40  Mich.  736;  Morey  v.  Grant  48 
Mich,  826,  12  N.  W.  202.  In  Perrln  v.  Lep- 
per.  72  Mich.  454,  40  N.  W.  859,  an  appeal 
was  taken  from  a  decree  that  the  adminis- 


trator of  Perrln'B  estate  should  account  for 
certain  property,  the  value  to  be  determined 
as  directed;  that  the  parties  should  make 
op  an  account  of  th^  doing,  and  file  the  same 
with  the  register  of  the  court;  and  ref- 
erence was  made  to  a  commissioner  to  take 
full  proofs.  If  necessary,  in  addition  to  the 
proofs  already  taken,  and  to  state  an  ac- 
count upon  certain  principles  set  forth  In  the 
decree.  This  decree  was  appealed  from,  and 
motion  made  to  dismiss.  It  was  said:  "We 
do  not  think,  under  the  previous  decisions 
and  practice,  this  motion  can  be  sustained. 
Substantial  rights  are  affected.  The  Sib- 
ley heirs'  claim  was  disposed  of  entirely. 
Claims  were  made  against  the  Perrln  estate 
for  large  amounts,  which,  under  the  order, 
were  rejected;  and  claims  made  by  the  Per- 
rln estate  were  heard,  and  to  a  very  large 
amount  rejected  by  the  decree  appealed 
from.  The  order  of  the  circuit  court  as  to 
these  was  In  Its  effect  a  final  disposition 
thereof;  and,  when  such  is  the  effect  the 
order  or  decree  is  always  regarded  as  appeal- 
abla  It  Is  the  effect  and  not  the  form,  of 
the  order  or  decree,  or  the  particular  classi- 
fication of  the  same,  which  determines  the 
question  whether  or  not  it  Is  appealabl&" 

In  the  decree  in  the  present  case  the  de- 
fendant is  deprived  of  a  substantial  right  If 
his  claim  Is  supported  by  the  evidence  tak- 
en. Under  bis  answer  and  cross  bill,  he 
claims  that  be  Is  entitled  to  all  the  profits 
made  upon  a  certain  transaction,  and  that 
he  Is  also  entitled  to  all  the  interests  In  cer- 
tain lands  or  the  timber  on  certain  lands 
which  he  purchased  Individually,  and  for  his 
Individual  use.  The  order  or  decree  of  the 
clrcnlt  court  makes  final  dlsposdtlon  of  these 
questions,  and  directs  an  accounting  there- 
on. We  are  not  called  upon  to  determine 
the  rights  of  the  parties  In  this  controversy 
on  this  motion,  but  we  may  look  Into  the 
claims  of  the  parties  and  what  has  been  de- 
creed. Petrle  v.  Torrent,  88  Mich.  43,  49  N. 
W.  1076,  came  to  this  court  on  appeal,  and 
the  basis  of  the  accounting  was  determined 
here.  We  are  of  the  opinion  that  the  de- 
cree is  appealable,  and  the  motion  must  be 
denied,  with  costs.  The  other  Justices  con- 
curred. 


ROTHSCHILD  v.  BEGOLB  et  al. 
(Supreme  Court  of  Michigan.     May  21,  1885.) 

COSBTRUOTIOW  OF  CONTRACT. 

A  contract  provided  that  defendants  might 
cut  timber  from  plaintiff's  land,  the  former  to 
pay  all  taxes  thereon  until  they  should  give  writ- 
ten notice  to  plaintiff  that  thpy  had  removed  all 
the  timber  they  desired,  and  that  thereupon  de- 
fendants should  be  released  from  payinp  taxes 
which  might  be  "assessed"  thereafter.  Held,  that 
an  "assessment"  Is  not  complete  until  the  amount 
is  ascertained  by  the  t>oard  of  supervisors  in  Oc- 
tober, under  Pub.  Acts  1885,  Act  No.  153;  and 
notice  to  plaintiff  in  July  released  defendants 
from  liability  for  taxes  of  that  year,  though  the 
land  was  listed  for  taxation  in  April. 
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Case  made  from  circuit  court,  Wayne  coun- 
ty;  William  L.  Carpenter,  Judge. 

Action  of  assumpsit  by  SIgmond  Rothschild 
against  Josiah  W.  Begole  and  others.  Judg- 
ment for  defendants.     Affirmed. 

Kenna  &  Llgbtner,  for  appellant  D.  F. 
Glidden,  for  appellees. 

LONG,  J.  Plaintiff  was  the  owner  of  an 
undivided  one-third  Interest  In  certain  pine 
timber  lands,  and  on  March  7,  18S7,  he  made 
a  contract  with  defendants  to  sell  them  the 
timber  on  the  lands.  Under  this  contract,  de- 
fendants were  allowed  till  March  9,  1898,  to 
remove  such  timber.  The  contract  provided 
tliat  the  defendants  "shall  from  time  to  time, 
and  In  due  season,  pay  all  the  legal  taxes 
which  may  hereafter  become  due  on  said 
premises,  land,  and  timber,  unless  rdeased 
as  herein  specifically  provided."  The  con- 
tract also  provided  that  "whenever  said  sec- 
ond parties  shall  serve  a  written  notice  on 
said  first  party,  declaring  that  they  have  cut 
and  removed  all  the  pine  timber  they  desire 
from  the  lands  listed  and  described  in  said 
notice,  and  thereby  releasing  said  lands  and 
all  pine  timber  remaining  thereon  back  to 
said  first  party  from  ail  rights  under  this 
contract,  tliat  thereupon  said  second  parties 
iiliali  be  released  from  paying  any  taxes 
which  may  be  assessed,  after  the  date  of  sery- 
\ng  said  notice  on  said  first  party,  on  the 
lands  listed  and  described  In  said  notice." 
On  July  10.  1889,  July  21,  1881,  and  May  31, 
1892,  notices  were  given  by  the  defendants, 
as  provided  by  the  contract,  tliat  the  timber 
had  been  taken  off  the  land  upon  certain 
lists  contained  in  the  notices.  The  taxes 
were  not  paid  by  the  defendants  for  those 
years  upon  the  lands  contained  in  those 
lists.  Plaintiff  paid  those  taxes,  and  brings 
this  action  to  recover  the  amount  so  paid, 
contending  that,  under  the  contract,  the  de- 
tendants  were  bound  to  pay  them.  Those 
lands,  under  the  tax  law,  were  listed  for  tax- 
ation in  the  month  of  April  of  each  year. 

Plaintiff  contends  that  the  clause  of  the 
contract  above  quoted  compels  the  payment 
by  the  defendants,  although  the  notices  were 
given  before  the  taxes  became  a  lien  on  the 
land;  that  they  were  only  to  be  released 
from  paying  any  taxes  which  were  assessed 
after  the  date  of  serving  said  notices;  and 
that  such  taxes  were  assessed  before  the  no- 
tices were  given.  We  think  the  word  "as- 
sessed," as  used  in  the  contract,  can  have 
no  such  restricted  meaning.  It  includes  all 
the  steps  necessary  to  be  taken  in  the  legiti- 
mate exercise  of  the  power  of  taxation.  The 
mere  listing  of  the  lands  for  the  purpose  of 
taxation  Is  not  a  completed  assessment.  No 
amount  has  as  yet  been  ascertained  to  be  a 
charge  ui>on  the  land,  and  In  fact  no  amount 
has  been  ascertained  until  the  board  of  super- 


▼isora  meet,  In  the  month  of  October  follow- 
ing. As  was  said  by  this  court  in  Harring- 
ton V.  HiUlard,  27  Mich.  271:  "When  thus 
equalized  by  the  board,  the  roll  Is  again  de- 
livered to  the  supervisor,  with  a  certificate 
of  the  various  amounts  of  taxes  to  be  raised 
in  this  township;  and  the  supervisor,  be- 
tween that  time  and  the  first  Monday  in  De- 
cember, is  required  to  apiwrtion  tbe  money 
'and  impose  tbe  taxes  according  to  the  equal- 
ized valuation,  and  to  place  the  roll  in  the 
liands  of  tbe  treasurer  for  collection;  and  it 
is  from  this  date  that  tbe  statute  declares 
the  taxes  upon  real  estate  to  be  a  lien  there- 
on. It  Is  therefore  clear  that  up  to  this  time 
there  is  no  tax  upon  the  land  which  can  be 
paid  by  or  to  any  one,  and  the  land  is  just 
as  clear  from  any  clmrge  or  lloi  on  account 
of  the  taxes  to  be  assessed  for  the  current 
year  as  It  Is  from  those  of  any  future  year. 
There  is  simply  a  liability  to  future  taxation. 
But  though  it  Is  clear  that  the  statute  makes 
these  taxes,  after  they  are  imposed  and  tbe 
roll  has  gone  Into  the  hands  of  tbe  treasurer 
for  collection,  a  charge  upon  the  person  own- 
ing the  land  on  the  second  Monday  in  May, 
it  does  not  make  them  a  cliarge  from  that 
day,  nor  until  the  taxes  have  been  Imposed. 
Until  then  there  is  no  charge  nor  any  duty 
to  pay,  as  no  such  taxes  yet  exist."  Speak- 
ing further  upon  the  subject  of  the  listing 
to  be  made  In  May,  It  was  said:  "This, 
though  called  an  'assessment  roll,'  Is  but  a 
list  of  tbe  taxable  persons  and  the  property 
and  Its  valuation  In  the  township."  Tbe  tax 
law  Itself  seems  to  provide  when  the  assess- 
ment is  to  take  place,  as  section  26  provides 
that  the  supervisor  of  each  township,-  after 
the  certificates  are  made  by  the  board  of  su- 
pervisora  in  October,  "shall  proceed  to  assess 
the  taxes  apportioned  to  tills  township." 
Pub.  Acts  1885,  p.  184,  Act  No.  153.  In 
WeUs  V.  Smyth,  55  Pa.  St  159,  the  court  fol- 
lows the  definition  of  assessment  as  laid 
down  in  Bratton  v.  Mitchell,  1  Watts  &  S. 
313,  as  follows:  "The  assessor  values  and 
returns  to  the  commisslonera,  who  apportion 
the  sum  to  be  raised  in  tbe  township  to  the 
several  tracts,— In  fact,  who  performs  the 
most  Important  part  of  the  assessment  The 
list  returned  to  them  and  their  action  on  it 
Is  the  assessment"  See,  also,  State  ▼.  Four- 
net  30  La.  Ann.  1104. 

When  these  notices  were  given,  there  wos 
no  assessment  of  taxes  on  the  lands  so  re- 
leased. There  had  been  no  tax  extended, 
and  in  fact  could  not  be  until  the  meeting 
of  the  board  of  eupervisora  in  October  fol- 
lowing. The  parties,  at  the  time  the  notices 
were  given,  could  not  have  ascertained  by 
any  mode  the  amount  to  be  paid.  No  amount 
was  at  that  time  assessed.  The  court  below 
was  correct  in  holding  tliat  no  recovery  could 
be  bad.  The  judgment  beiow  must  be  af- 
firmed.   Tbe  other  Justices  concurred. 
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^ICB  et  Bl.  T.  HOSKINO. 

<Siipreine  Court  of  Michigan.     May  21,  1895.) 

Amendment  or  Statctb  —  Notice  or  Pbobate — 
FoHEiox  Hbibs— Validity  of  Pkocbbdisg. 

1.2  How.  Ann.  St.  {  6801,  proTlded  that, 
on  a  petition  for  the  probate  of  a  will,  public  no- 
tice of  the  hearing  should  be  giren  by  personal 
service  on  all  persona  interested,  or  by  publica- 
tion for  three  successive  weeks.  3  How.  Ann, 
St.  §  6812.  provided  that,  when  any  of  the  heirs 
are  residents  of  a  foreign  country,  notice  shall 
be  sent  to  a  consal  of  such  foreign  nation  at  least 
60  days  before  such  day  of  hearing.  Held,  thnt 
«cction  C812  is  not  in  conflict  with  section  5S01, 
and  does  not  necessarily  amend  it  so  as  to  violate 
the  constitutional  prohibition  of  an  amendment 
by  indirection. 

2.  The  probate  of  a  will  is  valid,  as  against 
debtors  of  the  testator,  thouRh  some  of  the  heirs 
arc  residents  of  a  foreign  country.  niiJ  the  notice 
required  by  3  How.  Ann.  St.  f  (iSl:^,  to  a  consal 
of  such  country,  bad  not  been  given. 

Error  to  circuit  court,  Houghton  county; 
Jay  A.  Hubbell,  Jpdge. 

Action  by  John  U.  Kice  and  another,  ex- 
-ecutoTS  of  tbe  estate  of  Martha  D.  Watson, 
against  William  H.  Hoslcing,  on  two  notes. 
Plaintiffs  bring  error  from  a  Judgment 
against  tbem.    Reversed. 

I'laintiffs,  as  executors,  brought  suit  upon  two 
prcmissory  notes,  dated  July  22,  1887,  and  ex- 
ecuted by  the  defendant,  payable  to  the  order  of 
Isaiah  C.  Watson,  and  by  him  indorsed  to  the 
order  of  Martha  D.  Watson.  In  the  petition 
filed  for  the  probate  of  the  will,  it  appeared  that 
xome  of  the  heirs  of  the  deceased  resided  in 
Canada.  Upon  the  filing  of  the  petition  the  pro- 
bate court  made  the  usual  order  for  the  hearing 
under  2  How.  Ann.  St.  §  5801,  and  required  the 
same  to  be  published  three  weeks  in  a  newspa- 
per in  Houghton  county.  The  hearing  was  had 
within  60  days  of  the  time  of  filing  the  petition, 
and  letters  testamentary  were  granted.  This 
law  was  enacted  prior  to  the  Revised  Statutes 
of  1816,  and  under  it  the  courts  of  probate  of 
tliis  state  have  proceeded  in  the  probate  of  wills. 
It  required  public  notice  by  personal  service,  or 
by  a  publication  of  the  order  for  three  weeks, 
Buccessively,  to  the  time  appointed.  In  1887  the 
legislature  passed  an  act  entitled  "An  act  re- 
quiring judges  of  probate  in  certain  cases  to 
jrire  notice  to  foreign  consuls  of  an  application 
of  administration  in  the  estates  of  deceased  per- 
sons." This  act  is  as  follows:  '"Whenever  it 
shall  appear  upon  application  to  any  probate 
co\irt  for  letters  of  administration,  or  to  prove 
the  will  of  any  deceased  person,  that  the  heirs 
at  law  of  said  dooeased,  or  any  of  them,  are 
residents  of  a  foreign  country,  it  shnll  be  the 
duty  of  the  jndsre  of  such  probate  court  to  notify 
the  ("onsul  resident  in  this  state,  if  there  be  one 
of  puch  foreign  nation,  where  the  saiil  heir  or 
heirs  may  reside,  and  if  no  such  consul  reside  in 
this  state,  he  shall  notify  the  consul  of  such 
foreign  nation  in  the  city  of  N'cw  York  of  the 
pending  of,  and  the  day  appointed  for  hearing 
such  applrcation.  And  such  notice  may  )>c  given 
l>y  letter  addressed  to  such  consul  and  deimsited 
in  the  postoffice,  with  the  postage  prepaid  there- 
on, at  the  city  or  village  where  such  application 
■was  made,  at  least  60  days  before  such  day  of 
bearing,  unless  such  heir  or  heirs  shall  file  in 
such  probate  court  a  waiver  of  such  notice,  in 
writing  and  under  oath."  3  How.  Ann.  St.  i 
-■6812.  The  judge  of  probate  gave  no  notice  as 
required  by  this  section.  The  circuit  court 
found,  as  a  conclusion  of  law,  thnt  the  protmte 
court  ac<|uired  no  jurisdiction  to  probate  the 
wilt  by  reason  of  the  failure  of  the  probate  judge 
to  give  this  notice.  Tliis  presents  toe  sole  ques- 
tion upon  the  record. 

The  plaintiff's  contentions  are:  (1)  If  tbe 
Act   of  1887  is  to  be  regarded  as  an  amend- 


ment of  section  6801,  it  is  an  amendment  by  in- 
direction, and  prohibited  by  section  25,  art.  4,  of 
the  constitution,  which  reads,  "No  law  shall  l>e 
revised,  altered  or  amended  by  reference  to  itf 
title  only,  but  the  act  revised,  and  the  section  or 
sections  of  the  act  altered  or  amended,  shall  l>e 
re-euneted  and  published  at  length."  (2)  It  is  in 
violation  of  section  20  of  article  4,  which  reads, 
"No  law  shall  embrace  more  than  one  object 
which  shall  be  expressed  in  tiie  title."  (3)  The 
provision  of  the  act  is  not  mandatory  or  juris 
dictional,  but,  if  mandatory  as  to  foreign  heirs, 
it  is  not  mandatory  as  to  parties  and  Interests 
within  the  country.  (4)  If  the  provision  he  held 
mandatory,  the  failure  to  comply  with  it  can  b« 
complained  of  by  only  foreign  heirs. 

Chadboume  &  Rees,  for  appellants.  A.  T. 
Streeter  (C.  B.  Brown  &  Son,  of  counsel),  for 
appellee. 

GRANT,  J.  (after  stating  the  facts).  1.  W« 
think  the  two  first  points  are  not  well  ground- 
ed. Willie  the  last  act  might  properly  hava 
been  passed  as  an  amendment  to  section  5801, 
2  How.  Ann.  St,  yet  it  is  not  necessarily  nn 
amendment.  It  provides  simply  for  an  act 
on  the  part  of  the  probate  Judge  which  is  not 
'  in  conflict  with  the  other  provision,  and  does 
I  not,  of  necessity,  change  it  Two  statutes  re- 
lating to  the  same  subject  will  be  so  con 
strued  as  to  allow  both  to  stand  where  they 
do  not  contain  inconsistent  provisioxis,  and 
the  prorlsions  ot  both  can  be  carried  out 
Connors  v.  Iron  Co.,  64  Mich.  168,  10  N.  W 
938;  Tiliotson  r.  City  of  Saginaw,  94  Mich 
240,  64  N.  W.  162;  In  re  Sanborn's  Estate^ 
96  Mich.  600,  56  N.  W.  25.  Section  6801 
does  not  require  tbe  hearing  on  the  petition 
to  take  place  at  any  specified  time.  It  can- 
not be  less  than  three  weeks,  because  there 
must  be  three  successive  weeks'  publication 
previous  to  the  time  of  hearing.  The  comrt 
may  fix  the  time  at  60  days  or  more  from  the 
date  of  the  order,  and  thus  be  enabled  to  com- 
ply with  the  latter  statute.  We  see  no  repug- 
nancy between  the  two. 

2.  Tbe  failure  of  the  probate  Judge  to  com- 
ply with  the  statute  did  not  deprive  him  of 
Jurisdiction  which  he  acquired  upon  tbe  filing 
of  the  petition.     Parties  interested  in  the  es- 
tate were  residents  of  Houghton  county.    The 
object  of  the  statutory  notice,  while  the  pro- 
ceeding Itself  is  in  nature  in  rem.  Is  to  give 
the  heirs  and  legatees,  and  others  interested 
in  the  distrilration  of  the  property  of  the  es- 
tate, an  opiwrtunity  to  be  heard.    Debtors  of 
'  an  estate  are  not  parties  In  interest,  within 
I  the  meaning  of  the  statute.    They  are  not 
.  concerned  in  the  proceedings  any  further  tlian 
•  to  protect  then  (.selves  by  the  payment  of  their 
debts  to  the  proper  representatives  of  the  es- 
{  tate.    Although  the  notice  may  l>e  insufticlent, 
\  and  the  proceedings  declared  void  upon  sea- 
sonable objection  by  a  party  In  Interest  who 
has  not  waived  it,   yet  an  appearance  will 
waive  the  defect,  and  bind  all  those  who  so 
appear.     As  to  the  parties  in  interest  living 
In  Michigan,  the  notice  was  sufficient.    The 
finding  of  facts  stiites  that  "none  of  the  for- 
eign heirs  filed  any  waiver  ot  such  notice." 
Whether  they  appeared  at  all  In  the  case  is 
rot  shown.     The  petition  stated  the  residence 
end  post-ottice  address  of  each  heir  living  in 
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Canada.  They  may  aiH>ear  at  any  time  be- 
fore tbe  estate  is  closed,  and  file  their  walTer. 
They  can  only  be  Interested  In  the  probate  of 
the  will  which  affects  the  distribution  of  the 
property.  The  court  below  held  the  proceed- 
ings in  the  probate  coart  absolutely  void.  It 
must  be  conceded  that  these  foreign  heirs 
might  have  appeared  in  the  probate  court  at 
any  time  after  the  Judgment  In  this  case  was 
rendered,  waived  the  notice,  and  thus  validat- 
ed the  entire  proceeding.  We  would  thna 
have  the  anomalous  situation  of  a  valid  de- 
cree in  the  probate  court,  probating  the  will, 
and  authorizing  the  executors  to  collect  the 
estate,  and  a  Judgment  In  tbe  circuit  court,  in 
a  collateral  proceeding,  holding  the  decree 
void,  and  cutting  off  the  estate  from  a  large 
portion  of  its  asseta.  Certainly,  the  legisla- 
ture did  not  contemplate  such  a  stttiatioD. 
Obviously,  the  statute  was  enacted  for  the 
sole  benefit  of  foreign  heirs,  and  it  Is  but  rea- 
sonable to  hold  that  they  are  the  sole  persons 
who  can  take  advantage  of  a  failure  to  com- 
ply with  its  provisions.  Otho-  heirs,  legatees, 
creditors,  and  debtors  are  neither  benefited 
nor  injured  by  this  requlr^nent  that  the 
Judge  of  probate  shall  write  and  send  a  letter 
which  may  or  may  not  result  in  notice  to  the 
foreign  heirs.  The  statute  of  Wisconsiii  Is 
the  same  as  section  6801,  a1>ove  referred  to. 
In  O'Dell  V.  Rogers,  44  Wis.  186,  the  supreme 
court  of  that  state.  In  an  able  and  exhaustive 
opinion,  has  discuaaed  the  Jurisdiction,  of  pro- 
bate courts,  and  the  effect  of  a  failure  to  pub- 
lish the  notice  within  the  time  required  by  the 
statuta  In  tliat  case  the  publication  fell  short 
of  tlie  statutory  three  weeks,  and  it  was  held 
that  the  decree  admitting  the  will  to  proliate 
was  valid  as  to  all  who  wore  duly  notified,  or 
who  appeared  and  assented  to  them.  An  in- 
fant heir  was  not  represented  upon  the  hear- 
ing, and  it  was  held  she  could  not  be  charged 
with  laches,  consent,  or  ratification  during 
minority.  After  she  became  of  age  she  flleil 
a  petition  in  the  probate  court  alleging  want 
of  notice  of  tbe  time  and  place  of  probate, 
by  personal  service  or  due  publication,  and  al- 
leging acts  of  fraud  to  impeach  sulNsequent 
proceedings  of  executors,  and  denying  tbe 
Jurisdiction  of  the  probate  court,  and  prayed 
that  the  probate  of  the  will,  and  all  subse- 
quent proceedings,  be  set  aside.  Her  petition 
did  not  quesUon  tbe  validity  of  the  will,  or 
its  due  proof,  and  asked  relief  only  consistent 
with  a  valid  probata  It  was  held  that  her 
petition  and  complaint  operated  as  an  assent 
and  submission  on  her  part  to  such  probate 
and  appointment  It  was  there  aid  that  "the 
death  of  the  testator  gives  to  courts  of  probate 
general  jurisdiction;  and  proof  of  the  domicile 
and  situation  of  the  estate,  both  the  general 
Jurisdiction  of  the  subject-matter  and  Juris- 
diction of  the  particular  casef  and  "that 
whenever  the  courts,  deciding  upon  the  ques- 
tion of  the  effect,  upon  a  decree  of  a  court  of 
probate^  of  a  want  of  notice  to  persons  in  in- 
terest, or  of  their  nonappearance,  use  the 
word  "void,'  It  1b  used,  not  in  the  sense  of  an 
alMolute  nullity,  but  of  Invalidity,  and  as  to 


such  persons  only."  Many  authorities  ras- 
talnlng  this  proposition  are  there  ^ted  and 
commented  upon.  In  the  present  case  the  ex- 
ecutors have  given  a  bond;  the  probate  of 
tbe  will  was  valid  aa  to  all  parties  Uving 
within  the  United  States;  the  foreign  heirs 
are  tbe  only  ones  who  can  have  any  Interest 
in  contesting  the  will,  or  in  setting  aside  the 
probate;  the  executors  and  their  bondsmen 
are  liable  for  all  the  money  collected,  which 
must  be  distributed  under  the  order  and  direo 
tion  of  the  probate  court;  and  payment  by 
debtors  to  them  Is  valid,  and  a  complete  bar 
to  any  furtlier  liability. 

8.  The  Judgment  must  be  reversed;  but 
it  is  insisted  by  the  defendant  that  a  new 
trial  should  be  ordered.  We  cannot  agree 
with  this  contention.  The  caae  was  tried 
before  the  court  without  a  Jury,  and  the 
Judge  made  the  following  findings:  "From 
tbe  testimony  In  the  case  the  court  finds 
that  the  notes  offered  in  evidence  were  exe- 
cuted by  tbe  defendant,  Hoaking,  and  deliv- 
ered to  the  payee  therein;  that  tbe  said 
Martha  D.  Watson,  at  the  time  of  her  de- 
cease, was  the  owner  of  the  said  notes,  and 
tliat  there  was  and  is  now  due  thereon  the 
face  amount  thereof,  with  interest  from  the 
22d  day  of  July,  1887,  at  seven  per  cent  per 
annum;  that  Martha  D.  Watson,  the  de- 
feased person  r^reeented  by  the  plaintiffs, 
had  become,  and  was  at  the  time  of  her 
decease,  the  owner  and  holder  of  the  notes 
described  heretofore,  and  was  entitled  to  re- 
cover upon  the  same  against  the  defendant" 
It  thus  appears  that  the  merits  of  the  con- 
troversy upon  the  evidence  were  determined 
by  the  circuit  court  in  favor  of  the  plaintiff, 
and  the  only  ground  upon  which  Judgment 
was  rendered  for  the  defendant  was  that 
above  stated.  If  the  defendant  bad  other 
grounds  of  defense  which  he  considered 
fatal,  he  should  have  requested  the  court 
to  BO  find,  so  that  the  entire  controversy 
might  have  been  settled  upon  this  appeal. 
He  chose  to  rely  upon  the  one  point,  but  for 
which  Judgment  would  have  been  rendered 
by  the  court  below  for  the  plaintlffa  It  fol- 
lows that  tbe  Judgment  must  be  reversed, 
and  Judgment  entered  in  this  court  for  tbe 
plaintiffs,  with  the  costs  of  both  conrts. 
The  other  Justices  concurred. 

MANNING  ▼.  CHICAGO  &  W.  M.  RT.  CO. 

(Supreme  Court  of  Michigan.     May  21, 1896.) 

RUKNINO  OVBR  BkaKBXAN  —  CAUSE  or  AocioKar 
— EviniNCB— Ami'mptios  or  Risk. 
1.  Evidence  that  just  after  a  train  of  flat 
cam,  loaded  with  gravel,  started  down  a  grade, 
a  brakeman  thereon,  who  had  been  told  hy  the 
condactor  that  the  brake*  were  to  be  left  set  till 
the  bottom  of  the  grade  was  reached,  and  who, 
•o  far  as  appears,  bad  no  occasion  to  go  to  them 
till  such  time,  was  mn  over  by  the  train:  that  his 
cap  was  found  at  the  foot  of  a  tree,  which  stood 
18  Inches  from  the  side  of  the  cars  on  which  were 
the  brakes;  that  his  body  was  16  feet  beyond 
the  tree,  and  that  a  bruise  was  on  that  side  of  his 
face  which  would  probably  have  been  exposed  to 
the  tree.  If  he  bad  taken  hold  of  the  brake  to 
tighten  or  loosen  it,— does  not  warrant  a  aubmia- 
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sioo  to  the  jory  of  the  cause  of  the  accident,  as 
it  is  a  mere  matter  of  conjecture.  Montgomery, 
i.,  dissenting. 

2.  A  brakemao  who  enters  the  empIoTment 
of  a  railroad  company  to  work  on  a  constmction 
train,  and  who  can  see  that  the  road  is  not  finish- 
ed, and  that  trees  border  it  on  either  side,  as- 
sumes the  risk  of  bein^;  stmek  by  i  tree  growing 
close  to  die  track,  and  m  plain  Tiew.  Montgom- 
ery, J.,  dissenting. 

Error  to  circuit  court,  Kent  county;  Allen 
C.  Adslt,  Judge. 

Action  by  Adson  A.  Manning,  administra- 
tor of  Charles  B.  Smith,  deceased,  against 
the  Chicago  A  West  Mtcbigan  Railway  Com- 
pany, for  the  death  of  deceased,  killed  while 
In  defendant's  employ  as  a  brakeman.  Judg- 
ment for  plalutlff.  Defendant  appeals.  Re- 
rersed. 

Smiley,  Smith  &  Stevens,  for  appellant 
Maher  &  Salsbury,  for  appellee. 

LONO,  J.  Tbe  declaration  in  tills  case  al- 
leges as  grounds  of  negligence  that  the  de- 
fendant did  "wrongfully  and  negligoitly  per- 
mit a  certain  tree  to  stand  and  remain  by 
the  sido  of  and  In  close  proximity  to  said 
railroad,  so  that  persons  In  the  employ  of 
said  defendant,  who  were  required  to  ren- 
der labor  and  serrice  of  and  pertaining  to 
tbelr  employment  in  managing  and  making 
tise  of  certain  appliances,  to  wit,  brakes,  on 
certain  of  said  cars,  could  not  do  and  per- 
form such  labor  without  being  exposed  and 
subjected  to  danger  of  personal  injury  of 
being  killed  by  colliding  with  said  tree." 
The  declaration  further  sets  forth  that  the 
plaintiff's  intestate,  while  in  the  discharse 
of  his  duty  as  a  brakeman  on  a  certain  train 
of  car9,  which  was  being  moved,  collided 
with  said  tree,  was  thrown  off  the  car  and 
under  the  whieels  thereof,  and  was  killed. 
Tbe  facts,  as  shown  upon  the  trial,  were  sub- 
stantially: That  tbe  deceased  was  2i  years 
old,  and  employed  at  the  time  of  his  death 
as  a  brakeman  on  a  gravel  or  dirt  train  en- 
gaged in  construction  work  on  a  short  branch 
of  defendant's  road  running  to  Turtle  Lake, 
which  branch  was  then  in  process  of  build- 
ing. The  train  consisted  of  the  engine,  a 
number  of  flat  cars,  and  a  caboose.  The  flat 
cars  had  been  loaded  by  a  steam  shovel  with 
dirt  while  the  train  stood  on  a  grade,  and 
tbe  train  was  backing  down  the  grade,  in 
order  to  get  a  start  to  go  over  tlie  hill  to  a 
point  where  tbe  dirt  was  to  be  dumped  for 
grading  purposes.  As  tbe  train  started  to 
back  down  the  grade,  the  deceased  was  seen 
to  step  from  the  caboose  to  tbe  "plow  car," 
—the  flat  car  next  to  IL  He  was  next  found, 
a  moment  later,  on  the  track,  dead,  a  portion 
of  tbe  train  having  passed  over  him.  No 
one  saw  blm'  fail  from  tbe  cars,  and  no  one 
knows  how  he  was  made  to  fall,  or  what  he 
was  doing  when  he  fell.  Tbe  deceased  com- 
menced work  on  this  particular  train  the 
morning  he  was  killed.  He  had  worked  for 
defendant  elsewhere,  and  was  experienced 
In  construction  woric     Tbe  track  was  laid 


there  only  temporarily,  to  haul  out  dirt  In 
constructing  the  road.  When  tbe  dirt  had 
been  removed,  the  track  was  to  be  laid  over 
further.  It  was  through  the  woods,  and 
trees  stood  all  along  tbe  track  on  both  sides, 
and  could  easily  be  seen.  When  tbe  train 
reached  the  steam  shovel  to  be  loaded,  on 
that  morning,  the  brakes  were  set,  in  ordar 
to  hold  tbe  train  in  position  on  the  grade 
The  engineer  would  hold  the  train  in  position 
while  the  brakes  were  being  set,  and,  if  it 
did  not  stand  with  the  brakes  alone,  tbe  en- 
gineer would  keep  his  air  on.  There  were 
two  bnUcemen,  tbe  deceased  and  one  Knnd- 
son.  Knudson  testifies  tluit  he  set  some  of 
the  brakes  that  morning.  Mr.  Lisk,  the  con- 
ductor, testified  that  tbe  last  be  saw  the  de- 
ceased he  was  coming  out  of  the  way-car 
door,  and  he  said  to  him:  "Ben,  we  always 
leave  the  brakes  set  until  we  get  down  to 
the  curve,  and  let  them  run  rotud  the  curve 
so  to  get  swing  to  go  up  over  the  hlU."  The 
witness  says:  "I  told  him  that  so  he  would 
luiow  what  to  do,  and  be  was  at  that  time 
just  stepping  over  from  the  platform  onto 
tbe  plow  car.  I  stepped  to  the  rear  plat- 
form. The  train  went  down  the  bill  not  fast- 
er than  four  or  five  miles  an  hour.  The 
first  I  knew  Smith  was  killed  was  wboi  the 
cable  man  came  running  through  the  way 
car  and  said  so."  Knudson  testified  that  be 
last  saw  tbe  deceased  on  tbe  front  platform 
of  tbe  way  car;  that  the  train  was  then 
loaded.  The  tree  In  question  stood  close  to 
the  track,— Knudson  says,  3  or  4  feet  from 
it;  Bomo  of  tbe  witnesses  put  It  SVi  feet 
from  tbe  track;  and  LIsk.  tbe  conductor, 
says  it  stood  16  or  18  inches  from  the  side 
of  the  car.  The  brakes  were  on  tbe  side  of 
the  car;  and  Lisk  says  some  of  them  were 
bent,  so  that  they  would  hit  trees  as  tbe 
train  came  up.  Tbe  particular  tree  which  it 
is  claimed  deceased  struck  against  in  hand- 
ling his  brake  stood  some  10  or  12  car 
lengths  away  from  the  steam  shovel,  but  In 
plain  view  from  the  way  car  if  one  looked 
in  that  direction.  Smith  was  found  lying 
across  tbe  soutb  rail,  cut  in  two.  His  cap 
lay  at  the  foot  of  the  tree  on  the  side  near- 
est the  steam  shoveL  The  body  was  lying 
head  out  from  thi  track,  and  about  10  feet 
beyond  the  tree.  His  face  was  bruised  on 
tbe  left  side.  No  one  saw  blm  after  the 
train  began  to  move.  Tbe  last  seen  of  him 
was  by  Knudson  and  Lisk.  The  plaintiff's 
contention  is  that  the  fact  of  the  cap's  be- 
ing found  near  this  tree,  and  tbe  body  be- 
yond it,  with  8  bruise  on  the  left  side  of 
the  face,  is  evidence  that  the  deceased  was 
struck  by  this  tree,  and  thrown  off  the  train; 
or  at  least  that  the  jury  might  reasonably  In- 
fer that  be  was  struck  by  the  tree  from  the 
facts  proven. 

We  think  the  cause  of  the  Call  from  tbe 
train  was  purely  conJectnraL  The  deceased 
was  told  by  Lisk  that  tbe  brakes  were  not 
to  be  opened  until  tbe  train  reached  the 
bottom  of  the  bill.     So  far  as  ttals  record 


Digitized  by 


Uoogle 


814 


NORTHWESTERN  REPORTER,  Vol.  63. 


(Mich. 


discloses,  there  was  no  occasion  to  go  to  the 
brakes  nntll  then;  and  yet  the  deceased  fell 
from  the  train,  or  was  thrown  off,  within  a 
few  rods  from  the  place  of  Its  starting.  The 
train  was  of  flat  cars,  loaded  with  gravel, 
two  or  three  feet  high  along  the  center. 
Whether  be  slipped  on  the  gravel,  fell  In 
stepping  from  one  car  to  another,  or  how 
or  by  what  means  he  fell  or  was  thrown  off. 
Is  not  shown.  His  face  was  as  likely  to  be 
bruised  by  the  fall  as  by  striking  against 
the  tree.  The  only  fact  that  possibly  war^ 
rants  the  theory  that  he  was  struck  by  the 
tree  Is  that  his  cap  was  at  the  foot  of  It, 
and  his  face  braised;  and  yet  the  theory  of 
the  plaintiff  is  that,  notwithstanding  he  was 
told  tliat  the  brakes  were  not  to  be  opened 
until  the  foot  of  the  hill  was  reached,  he, 
without  any  cause,  stepped  to  the  brake, 
swung  himself  out,  and  was  struck.  If  the 
Jury  could  draw  this  conclusion  from  the 
facts  proved,  they  could  as  well  draw  the 
conclusion  that  the  deceased,  in  walking 
over  the  sand  on  the  car,  slipped  and  fell, 
or  in  passing  from  one  car  to  the  next  he 
fell  between  them.  There  was  an  utter  lack 
of  evidence  in  the  case  to  show  that  the 
deceased  came  to  his  death  in  the  manner 
set  out  In  the  declaration.  The  case  is  sim- 
ilar in  principle  to  Tyndale  v.  Railroad  Co. 
(Mass.)  31  N.  E.  655,  which  was  an  action  for 
negligent  killing  of  an  employ&  There  was 
an  entire  absence  of  evidence  of  what  de- 
ceased was  doing  at  the  time  of  the  accident, 
and  It  was  held  that  it  was  not  enough  to 
show  that  one  conjecture  in  regard  thereto 
was  more  probable  than  another,  as  there 
must  be  some  evidence  to  show  that  he  was 
In  the  exercise  bf  due  care  In  order  to  Jus- 
tify recovery.  In  Chandler  v.  Railroad  Co. 
(Mass.)  35  N.  B.  89,  the  facts  shown  were 
that  a  freight  train  broke  In  two,  and  a 
bmkeman  on  a  caboose  car  at  the  end  of 
the  train  left  It  on  the  order  of  the  con- 
ductor to  see  what  was  the  matter,  and,  aft- 
er the  train  stopped,  was  found  dead  by  the 
side  of  the  track,  his  body  torn,  apparently 
by  the  brake  connections.  The  court,  after 
reviewing  the  facts,  said:  "How  the  intes- 
tate came  to  his  death  is  purely  a  matter  of 
conjecture.  There  is  no  evidence  that  the 
ladder  down  which  he  went  was  defective. 
Whether  be  fell  from  the  ladder  by  reason 
of  negligence  on  his  part,  or  whether,  with- 
out looking  to  see  whether  the  coal  car  was 
in  Its  place,  he  attempted  to  Jump  upon  It, 
is  uncertain.  There  Is  an  entire  absence  of 
testimony  as  to  how  the  Intestate  happen- 
ed to  fall  to  the  ground,  and  It  Is  not  enough 
to  show  that  one  conjecture  is  more  prob- 
able than  another."  Donald  v.  Railway  Co. 
(Iowa)  01  N.  W.  971.  But  the  case  need  not 
be  rested  upon  this  question  alone.  The 
road  ran  through  a  piece  of  woods.  It  was 
In  process  of  construction  and  not  yet  fin- 
ished. The  deceased  was  twenty-four  years 
of  age,  and  accustomed  to  work  at  that 
kind  of  work.   The  trees  were  along  the  sides 


of  the  track  on  either  side,  and  In  plain 
view.  The  tree  In  question  was  plainly 
visible.  The  deceased,  when  be  entered  the 
employment  of  the  defendant,  knew  that 
he  was  to  work  upon  a  construction  train, 
and  could  see  at  a  glance  that  the  road  was 
not  finished,  and  that  trees  bordered  it  on 
either  side.  As  a  general  rule.  It  Is  the  du- 
ty of  a  railway  company  to  furnish  Its  em- 
ployes a  safe  place  to  work  while  operating 
Its  train;  yet  the  rule  must  be  considered 
with  some  qualifications  when  a  new  road 
is  being  built.  The  employ^  cannot  complain 
of  the  imperfect  condition  of  a  road  he  is  em- 
ployed to  assist  in  making  perfect.  Ue 
must  take  the  risk  naturally  incident  to  such 
employment  He  assumes  greater  risks  up- 
on such  a  road  than  upon  a  completed  one. 
where  he  might  expect  that  the  track  was 
clear,  and  all  obstructions  removed.  As  was 
said  In  Carlson  v.  Railway  Co.  (Or.)  28  Pac. 
497:  "Where  a  servant  Is  employed  to  put 
a  thing  In  safe  and  suitable  condition  for  use. 
it  would  be  unreasonable  and  inconsistent 
to  require  the  master  to  have  it  in  safe  con- 
dition and  good  repair  for  the  purpose  of 
such  employment"  See,  also.  Walling  v. 
Construction  Co.  (S.  C.)  19  S.  B.  723;  Kail- 
way  Co.  V.  O'Brien  (Colo.  Sup.)  27  Pac  701; 
Railway  C!o.  v.  Henderson  (Ind.  Sup.)  33 
N.  E.  1021;  Railway  Co.  v.  Naylon  (Cola 
Sup.)  80  Pac.  249;  McKln.  Fd.  Serv.  p.  821. 

The  defendant  asked  the  court  to  cbarge 
the  Jury  that  "the  duty  of  the  deceased  to 
be  vigilant  and  on  the  alert  for  danger  was 
greater  In  this  case  than  would  have  been 
the  case  if  the  road  had  been  completed, 
and  not  in  process  of  construction."  This 
was  refused,  and 'In  the  charge  no  reference 
was  made  to  the  unfinished  condition  of  the 
road.  This  was  error.  Bnt  a  more  serious 
question  arises  in  the  case.  It  appears  that 
at  a  glance  the  deceased  would  be  familiar 
with  the  surroundings.  He  could  plainly  see 
the  trees  bordering  the  track,  and  the  tree 
in  question  was  in  plain  view.  If  he  had 
looked,  he  must  have  seen  it  before  the  car 
reached  it.  In  Pennington  v.  Railway  Co., 
90  Mich.  605,  61  N.  W.  634,  a  switchman  was 
fatally  Injured  by  coming  In  contact  with 
a  post  In  a  train  shed,  while  descending  a 
car  ladder  In  performance  of  his  dnty.  The 
distance  between  the  ladder  and  the  poet 
was  only  11  Inches.  Judgment  for  defend- 
ant In  the  court  below  was  affirmed.  In 
Ulick  V.  Railroad  Co.,  67  Mich.  632.  35  N.  W. 
708,  it  appeared  that  the  deceased  was  a 
brakeman  on  a  freight  train,  and  was  killed 
by  coming  in  contact  with  a  railroad  bridge, 
while  climbing  up  a  ladder  on  the  side  of 
the  car.  as  the  bridge  was  close  to  ttae  track. 
Verdict  was  directed  for  defendant  in  the 
court  below,  and  afiirmed.  It  was  said  by 
this  court:  "The  danger  In  going  up  the  lad- 
der at  that  place  was  before  him,  and  was 
as  plain  to  his  observation  as  to  any  pei^ 
son  connected  with  the  train,  or  whcvse  auty 
It  was  to  run  upon  the  road.    It  was  not  his 
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duty,  on  the  signal  for  brakes,  to  go  up  the 
ladder  when  the  service  was  fraught  with 
such  danger.  There  was  no  special  request 
from  any  person  in  cliarge  of  the  train  for 
him  to  make  the  perilous  ascent,  and  when 
be  did  so  it  was  at  liis  own  peril.  The  du- 
ties of  his  employment  did,  however,  re- 
quire him  to  observe  and  take  knowledge  of 
the  danger,  if  any,  in  crossing  the  bridge, 
if  such  knowledge  could  be  obtained  by  bis 
own  observation.  It  is  well  settled  that  the 
employe  assumes  aU  the  risks  and  perils 
usually  incident  to  the  employment,  and 
that  included  in  such  risks  and  perils  are 
those  which  it  is  a  part  of  the  duty  of  the 
employed  to  take  knowledge  of  by  obsei-va- 
tlon."  In  Melzer  v.  Car  Co.,  76  Mich.  94, 
42  N.  W.  1078,  it  is  held  that,  if  a  danger 
incident  to  a  given  employment  Is  apparent, 
the  employe  assumes  the  risk;  and  the  same 
rule  was  held  in  Balle  v.  Leather  Co.,  73 
Mich.  158,  41  N.  W.  216,  and  Powers  v. 
Lumber  Co.,  92  Mich.  633,  62  N.  W.  937; 
Railroad  Co.  v.  Austin,  40  Mich.  247;  Fisher 
V.  Railroad  Co.,  77  Mich.  546,  43  N.  W.  926; 
Kean  v.  Rolling  Mills,  66  Mich.  277,  33  N. 
W.  305;  Batterson  v.  Railway  Co.,  53  Mich. 
125,  18  N.  W.  584,  We  think  that,  in  this 
view  of  the  case,  the  court  should  also  have 
directed  verdict  in  favor  of  the  defendant. 
Judgment  reversed.  No  new  trial  will  be 
awarded. 

McGRATH,  C.  J.,  did  not  sit  GRANT 
and  HOOKER,  JJ.,  concurred  with  LONG,  J. 

MONTGOMERY,  J.  (dissenting).  Deceased, 
while  in  the  employ  of  the  defendant  railway 
company  as  a  brakeman,  was  Instantly  kill- 
ed. The  train  upon  which  he  was  employed 
was  a  gravel  or  dirt  ti-aln,  engaged  in  con- 
struction work  on  the  branch  of  defendant's 
road  running  to  Turtle  Lake,  which  was  at 
that  time  in  process  of  construction.  The 
track  where  he  was  killed  had  been  in  use 
some  two  months,  and  the  work  in  which  the 
employes  of  defendant  were  engaged  with 
the  train  upon  which  defendant  was  at  work 
was  carrying  gravel  to  be  placed  on  the  track 
beyond  the  point  where  the  Injuries  were  re- 
ceived. The  train  consisted  of  an  engine,  a 
number  of  flat  cars,  and  a  way  car  or  ca- 
l>oose.  The  train  had  been  pushed  up  a 
grade  to  a  steam  shovel.  The  flat  cars  had 
been  loaded  by  the  steam  shovel,  and  the 
train  then  started,  and  went  down  the  grade. 
In  order  to  get  a  start  to  go  over  a  rise  in 
ground  beyond  the  point  where  the  steam 
shovel  was  located,  up  to  the  point  where  the 
dirt  was  to  be  dumped.  At  about  the  time 
of  starting  to  go  down  the  grade,  thn  con- 
ductor told  the  deceased  that  tne  Drakes 
were  to  be  left  on  until  they  reached  the  bot- 
tom of  the  grade.  The  brakes  of  the  flat  cars 
were  adjusted  to  the  ends  of  blocks  bolted 
to  the  sides  of  the  car  two  or  three  feet  from 
the  ends,  so  that  the  brake  staffs  were  three 
or  four  inches  from  the  sides.    To  adjust  a 


brake,  the  brakeman  grasped  a  wheel  at  the 
top  of  the  brake  staff,  and  turned  the  wheel, 
thus  winding  a  chain  around  the  stafF,  and 
drawing  the  shoe  close  to  the  car  wheel.  The 
brake  wheels  were  of  different  sizes.  The 
testimony  shows  that  about  16  to  18  inches 
from  the  track  a  tree  was  left  standing,  and 
that  some  of  the  brake  wheels  passed  about 
4  inches  from  the  tree.  The  decedent  was 
fonnd  about  16  feet  from  the  tree  in  ques- 
tion, from  which  it  is  claimed  he  received  his 
Injuries;  and  his  cap  was  found  at  the  foot 
of  the  tree,  and  the  side  of  his  face  was 
bruised.  There  was  ♦eatimony  tending  to 
show  that  stopping  and  starting  the  trains 
would  sometimes  loosen  the  brakes;  that  It 
was  the  brakeman's  duty  to  look  after  the 
brake  going  down  the  grade,  and  see  if  they 
were  tight  enough,  and  sometimes  to  loosen 
them,  if  too  tight,  to  prevent  the  grinding  of 
flat  places  on  the  car  wheels.  To  set  a  brake 
In  the  usual  way,  a  brakeman  would  swing 
his  lx)dy  with  the  turning  of  the  wheel,  and 
the  movement  would  carry  him  out  from 
over  the  car.  The  decedent  first  commenced 
work  upon  this  branch  of  the  road  on  the 
morning  in  question,  and  only  passed  the  tree 
in  question  once,  and  then  was  riding  in  the 
way  car.  There  was  no  direct  testimony  as 
to  the  manner  In  which  the  Injury  occurred, 
but  It  is  the  theory  of  plalntltT  that  while  in 
the  performance  of  his  duties  as  brakeman 
the  decedent  was  struck  by  the  tree  in  ques- 
tion. On  the  part  of  the  defendant  it  Is 
claimed  that  the  manner  of  his  death  is  pure- 
ly conjectural,  and  that  there  Is  no  proof 
which  would  Justify  a  Jury  In  finding  that 
the  Injuries  occurred  In  the  manner  alleged 
in  plaintiff's  declaration.  I  am  not  able  to 
agree  with  this  contention.  Such  a  rule, 
applied  to  a  state  of  facts  like  this,  would 
amount  to  a  denial  of  right  in  many  cases, 
where  the  fact  can  only  be  established  by  in- 
ferences from  other  facts  proven  In  the  case. 
It  is  true  It  Is  possible  that  the  decedent  may 
have  lost  his  footing,  and  fallen  off  the  grav- 
el cars;  but.  If  there  was  testimony  tending 
to  show  that  when,  in  the  line  of  his  duty, 
he  would  probably  be  in  a  position  which 
would  result  In  his  coming  in  contact  with 
the  tree  in  question,  it  Is  no  more  guesswork 
for  the  Jury  to  determine  that  such  was  the 
fact  in  the  case,  in  view  of  the  place  where 
his  body  was  found,  and  in  view  of  the  fact 
that  his  cap  was  found  at  the  foot  of  the 
tree,  than  would  be  the  fact  In  any  case  de- 
pending upon  circumstantial  evidence.  The 
presumption  Is  that  he  was  not  himself  neg- 
ligent, and  the  fact  that  his  duty  required 
him  to  look  after  the  brake  is  also  a  circum- 
stance which  the  Jury  had  the  right  to  take 
into  account  in  determining  the  fact  I  think 
there  was  sufficient  evidence  to  Justify  the 
submission  of  the  question  to  the  Jury  upon 
this  branch  of  the  case.  See  Adams  v.  Cliffs 
Co.,  78  Mich.  277,  44  N.  W.  270;  Morton  v. 
RaUroad  Co.,  81  Mich.  427,  40  N.  W.  111. 
I  think  there  was  also  evidence  from  whlcb 
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the  Jnry  might  have  found  that  the  defendant 
was  negligent  in  laying  Its  track,  over  which 
Its  employes  were  compiled  to  travel  in  the 
performance  of  their  duties,  ao  near  to  the 
tree  In  question  that  an  employ^,  while  In  the 
performance  of  his  duty,  might  come  In  con- 
tact with  the  tree  and  receive  injuries.  The 
role  is  well  settled  that  it  is  the  duty  of  the 
master  to  provide  his  servants  with  a  rea- 
sonably safe  place  to  work.  See  Van  Dusen 
T.  lilteUler,  78  Mich.  492,  44  N.  W.  572;  Motw 
ton  ▼.  Raikoad  Co.,  81  Mich.  431,  46  N.  W. 
111.  It  is  contended  that  the  deceased  was 
not  in  the  performance  of  bis  duty,  even  if  it 
should  be  found  tliat  he  was  at  the  brake  at 
the  time  he  received  the  Injuries  complained 
of.  It  is  true,  the  conductor  testified  that  he 
said  to  the  deceased,  "We  always  leave  the 
brake  set  until  we  get  to  the  curve."  But  we 
do  not  think  this  statement  sliould  be  con- 
strued as  a  prohibition  against  the  deceased 
going  to  the  brake,  or  to  his  setting  the  brake 
in  case  it  ttecame  loosened,  or  loosening  the 
brake  in  case  of  apparent  injury  to  the  car 
wheels.  Nor  do  I  think  that  the  fact  that  the 
road  was  In  process  of  construction  Is  neces- 
sarily conclusive  of  plaintiff's  righta  The 
construction  had  so  far  proceeded  that  the 
construction  trains  were  run  over  the  place 
in  question,  and  the  accident,  according  to 
the  tlieory  of  the  plaintifT,  did  not  result  from 
defects  in  the  roadbed,  but  because  of  the 
improper  placing  of  the  roadbed  in  a  place 
contiguous  to  the  obstruction  in  question. 
The  case  is,  on  this  brancli,  on  all  fours  with 
Stackman  v.  Railway  Co.,  80  Wis.  42&  50 
N.  W.  404.  See,  also,  Sweet  v.  Railroad  Co., 
87  Micb.  569,  49  N.  W.  882.  Nor  do  I  think 
that  the  facts  In  the  case  are  such  a«  to 
bring  it  within  the  rule  that  the  servant 
should  be  held  to  assume  risks  which  are 
apparent  upon  entering  or  continuing  in  the 
employ  of  the  master.  There  is  no  direct 
evidence  tliat  the  deceased  ever  saw  the  tree 
in  question;  and,  while  It  is  stated  in  the 
brief  of  counsel  that  there  were  other  trees 
near  to  the  track,  it  certainly  does  not  ap- 
pear conclusively  that  there  were  any  others 
on  that  portion  of  the  road  over  which  de- 
cedent had  passed,  which  were  near  enough 
to  the  track  to  come  in  contact  with  any  of 
the  employes  while  in  the  performance  of 
their  duty.  The  presumption  would  certainly 
be  the  other  way,  and  the  employ^  would 
liave  the  right  to  presume  the  contrary  to  l>e 
the  fact  As  my  brethren  are  of  the  opinion 
that  no  case  was  made  by  the  plaintlfC,  it 
becomes  unnecessary  for  me  to  consider  the 
special  questions  considered,  or  to  determine 
whether  tliere  was  error  committed  in  the 
course  of  the  trial 


TEOHANS  et  al.  ▼.  PARKER  et  al. 
(Snpreme  Conrt  of  Midiigan.     May  21,  1895.) 

S«T-OfF— BKKACH  or  CONTBAOT. 

1.  Where,   upon  default  of  the  contractor, 
the  architect,  acting  for  the  owner,  let  to  the  low- 


est bidder  the  contract  for  the  completion  of  a 
building,  the  owner  was  entitled  to  set  oS  a«^inst 
the  original  contracior  or  any  subcontractor  the 
actual  amount  paid  for  the  completion  of  the 
work. 

2.  Where  the  owner  guarantied  and  sobse- 

?aentl7  paid  to  a  subcontractor  the  sum  due  him 
or  plastering,  included  in  tiie  original  contract 
such  owner  was  entitled  to  set  oB  the  sum  so  paid 
against  the  original  oontnctor. 

Appeal  from  circuit  court  Wayne  county, 
in  chancery;  Willard  M.  Lllllbrldge,  Judgei 

Action  by  Arthur  Yeomans  and  others 
against  William  B.  Parker  and  others  to  en- 
force a  subcontractor's  ll«i.  From  a  Judg- 
ment for  plalndfls,  defendants  appeal  Mod- 
ified and  affirmed. 

James  H.  Pound,  for  appellants.  George 
W.  Radford  and  Edward  A.  Barnes,  for  ap- 
pellees. 

McORATH.  C.  3.  This  is  a  proceeding  to 
enforce  a  subcontractor's  lien  under  Act  Na 
216,  liaws  1885.  There  is  no  force  in  the  ob- 
jection that  the  claim  of  lien  does  not  prop- 
erly show  the  affiant's  Interest  and  authority. 
The  other  objections,  to  the  form  of  the  affi- 
davit to  the  omission  of  the  notary's  name  in 
the  copy  filed,  and  to  the  proof  of  service,  are 
disposed  of  by  KIrkwood  v.  Hoxie,  96  Mich. 
62,  54  N.  W.  720.  The  defendants  Mathews 
agreed  to  complete  the  house  to  the  entire 
satisfaction  of  the  proprietor  and  architect 
for  $1,970,  and  the  architect  was  given  full 
power  to  reject  all  materials  and  workman- 
ship not  in  full  accordance  with  the  spirit 
and  meaning  of  the  plans  and  speciflcationa 
As  early  as  July  26,  1800,  the  architects 
served  the  following  notice  upon  the  contract- 
ors: "You  having  had  due  notice,  and  noth- 
ing having  been  done  on  Mr.  Parker's  house, 
we  will  start  men  to  work  there,  and  charge 
to  your  contract  as  per  contract  signed." 
Again,  on  October  4,  1890,  another  notice  was 
served,  setting  forth  that  the  "work  is  dally- 
ing along  at  Mr.  Parker's  house  In  an  unsat- 
isfactory manner.  Your  contract  and  work 
is  two  weeks  overdue,"  etc.  No  attention 
was  paid  to  this  letter,  and  on  October  S, 
1800,  the  following  notice  was  sarved:  "We 
hereby  notify  you  that,  in  order  to  facilitate 
work  on  Mr.  Parker's  house,  we  Intend  to  put 
a  force  of  carpenters  on  house,  and  have  fac- 
tory work  ready  by  Monday  next  This  in 
accordance  with  general  conditions,  last  par- 
agraph. In  this  way  all  charges  against  job 
would  go  againat  your  contract;  but,  if  you 
want  to  eftect  settlement  now,  we  are  ready 
to  talk  to  you."  The  contractors  did  not  re- 
spond, nor  did  they  make  any  efTort  to  com- 
ply. After  waiting  a  reasonable  time,  the 
architects,  who  complained  not  only  of  the 
delay,  but  of  the  unsatisfactory  character  of 
the  work,  received  bids  from  a  number  of 
persons  for  the  completion  of  the  work,  and 
let  the  contract  to  the  lowest  bidder.  It  cost 
Parker  $734  to  complete  the  worlc,  and,  be- 
cause the  original  contractors  neglected  on 
demand  to  deliver  up  the  plans  and  specifica- 
tions, Parker  was  compelled  to  pay  $30  ad- 
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dltlonal  to  the  architects.  The  circuit  Jadge 
allowed  Parker  |600  for  completing  the  wort, 
basing  that  allowance  upon  estimates  of  wit- 
nesses as  to  the  probable  cost  of  completion. 
The  evidence  was  uncontradicted  that  the 
architects  took  proper  meaernres  to  let  the 
contract;  that  a  nnmber  of  bids  were  recelT- 
ed;  and  that  the  contract  was  let  to  the  low- 
est bidder. 

The  erldence  tends  to  show  entire  good 
faith  on  the  part  of  the  architects.  Under 
such  drcnmstances,  Parker  was  entitled  to 
offset  as  against  the  original  contracts,  or  as 
against  any  sabcontractors,  the  actnal  cost  of 
the  completion  of  the  work,  Indndlng  the 
amount  paid  to  the  architecta  The  court  re- 
fused to  allow  the  amount  paid  by  Parker  to 
the  subcontractor  who  did  the  plastering. 
The  plastering  was  Included  in  the  contract 
with  Mathews  &  Son,  and  the  parties  to 
whom  this  amount  was  paid  took  the  subcon- 
tract They,  however,  refused  to  proceed  un- 
less Parker  guarantied  the  i>ayment  to  them 
of  the  contract  price  Parker  did  so,  and 
subsequently  paid  the  same,  and  we  think  he 
should  haye  been  allowed  that  item.  Other- 
wise the  decree  Is  affirmed,  with  costs  of  this 
court  to  defendant  Parker. 


TX>NO,  X.  did  not  sit 
ooncnrred. 


Tb.*  other  Justices 


UPHAM  T.  OLUTB. 
(Supreme  CSourt  of  Michigan.     May  21, 1895.) 

ORDBB — AOOEPTANCB — STATUTE  Of  FRAUDS. 

1.  An  order  was  drawn  by  M.  on  defendant 
in  favor  of  plaintiff,  and  defendant  at  the  time 
was  indebted  to  M.,and  the  amount  of  the  order, 
when  collected,  waa  to  be  applied  on  the  indebted- 
ness of  M.  to  plaintiff;  but  there  was  no  nova- 
tion, nor  was  thera  a  previous  agreement  to  ac- 
cept the  xirder.  Hdd,  that  an  oral  acceptance 
thereof  waa  within  How.  Amu  St  S  6185,  whidi 
makes  invalid  the  oral  promise  to  pay  the  debt  of 
another. 

2.  Under  Hew.  Ann.  St.  {  1583,  an  action 
cannot  be  brought  on  an  oral  acceptance  of  an  or- 
der. 

Case  made  from  Calhoun  county;  Clement 
Smith,   Judge. 

Action  by  Charles  Upham  against  Charles 
H.  Clnte  on  an  order.  Judgment  for  plain- 
tiff.    Reversed. 

Richard  S.  Lockton,  for  appellant  Louis 
O.  Miller,  for  appellee. 

MONTGOMERY,  J.  Plaintiff  recovered  a 
Judgment  of  $15.15  and  costs  on  a  trial  In 
the  circuit  before  the  court  without  a  Jury. 
Special  findings  of  fact  and  law  were  made, 
and  the  only  question  which  we  consider  it 
necessary  to  review  Is  whether  the  findings 
support  the  Judgment 

The  facts  found  are  that  on  the  26th  of 
October,  1891,  one  Charles  I.  Martin  made 
the  following  order  on  defendant:  "0.  H. 
Clute:  Please  pay  G.  B.  Canney,  agent  for 
Charles  Upbam's  place  In  Marshall,  twenty* 


one  donara,  and  I  wUI  allow  yon  the  same 
on  settlement  Yon  are  now  owing  me  about 
forty  dollars,  before  paying  this  order. 
Charles  L  Martin."  The  court  found  that 
defendant  promised  to  pay  on  this  order  $16, 
and  verbally  accepted  it  for  that  amount, 
and  paid  $2.60,  and  has  never  paid  any  fur- 
ther sum.  The  court  also  found  that  Mar- 
tin rented  the  hoose  in  Marshall  of  Charles 
Upham,  and  that  the  house  belonged  to 
plaintiff's  wife.  It  was  also  found  as  a 
fact  that  the  order  was  given  to  be  applied 
in  payment  of  rent  which  Martin  owed  for 
the  Upham  house;  that  it  was  not  given  la 
payment,  but  was  to  be  applied,  when  col> 
lected,  on  the  rent  due.  Defendant  contends 
that  the  action  shonld  have  been  brought 
in  the  name  of  Canney,  or,  if  brought  in  the 
name  of  the  person  beneficially  Interested 
in  the  written  order,  that  Mrs.  Upham,  and 
not  Charles  Upham,  is  the  proper  party 
plaintiff.  In  the  view  we  take  of  the  case, 
we  need  not  consider  these  questions,  as 
we  think  the  further  contention  of  defend- 
ant as  to  the  binding  force  of  the  oral 
promise  of  acceptance,  must  prevail.  It 
will  be  observed  that  It  was  not  found  that 
there  was  any  novation.  On  the  contrary, 
the  findings  negative  this.  Martin  was  not 
discharged  from  his  liability  to  Upham. 
The  amount  of  the  order  was  to  be  applied 
only  when  collected.  Nor,  according  to  the 
finding  of  facts,  was  there  at  any  time  any 
previous  agreement  to  accept  the  order.  The 
case  cannot  be  distinguished  from  Pfaff  v. 
Cummings,  67  Mich.  143,  34  N.  W.  281, 
which  is  very  similar  In  its  facts.  In  that 
case  it  was  said  by  Mr.  Justice  Campbell: 
"We  have  two  statutes  of  frauds  which  gov- 
ern the  suit,  both  on  the  special  and  on  the 
common  counts.  One  makes  Invalid  the 
unwritten  promise  to  pay  the  debt  of  another 
[citing  How.  Ann.  St  {  6185,  subd.  2],  and  the 
other  forbids  action  on  any  unwritten  accept- 
ance [citing  How.  Ann.  St  g  1583]."  Plain- 
tiff relies  on  Mitts  v.  McMorran,  64  Mich. 
666,  31  N.  W.  621.  In  that  case  there  was 
a  precedent  arrangement  between  Boynton, 
the  debtor,  and  Mitts,  by  which  Boynton 
agreed  to  give  the  order,  and  an  agreement 
by  McMorran  to  accept  the  order.  The  or- 
der was  then  obtained,  and  presented  to 
McMorran,  who  verbally  promised  to  pay 
the  same.  The  payment  by  the  terms  ot 
the  order,  was  to  be  made  out  of  means  of 
Boynton  which  were  to  come  into  the  hands 
of  McMorran;  the  case  showing  that  Boyn- 
ton had  assigned  to  McMorran  a  contract 
upon  which  a  sum  of  money  was  to  become 
due  to  Boynton,  and  that  this  assignment 
was  as  security  for  advances  to  be  made 
by  McMorran.  The  court  say:  "If  the  tes- 
timony showed  only  that  McMorran  prom- 
ised to  pay  Boynton's  Indebtedness  to  Mitts 
when  be  received  certain  moneys  from  Pitts- 
burgh which  belonged  to  himself,  the  promise 
would  have  been  collateral,  and  void  under 
the  statute  of  frauds.     But  there  was  evi- 
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dence  which  t«ided  to  ebaw  that  Boynton 
had  placed  in  defendant's  hands  a  fund  or 
means  of  obtaining  money  belonging  to 
Boynton,  and  at  Boynton's  request,  and  by 
the  consent  of  Mitts,  defendant  promised 
Mitts  to  pay  him  the  debt  which  Boynton 
owed  him  out  of  the  money  which  dionld 
be  received  by  him,  belonging  to  Boynton, 
This  would  be  an  original  promise,  and  not 
within  the  statute  of  frauds."  So  it  has 
been  held  in  other  cases  that  where  the 
verbal  promise  to  accept  an  order  is  in  ef- 
fect a  promise  to  disburse  funds  held  by  the 
drawee  for  the  purpose,  or  where  the  ac- 
ceptance is  conditional  on  having  funds  of 
the  drawer  on  hand,  such  verbal  promise  la 
enforceable.  Sturges  v.  Bank,  76  III.  595; 
Hughes  V.  Fisher,  10  Colo.  383,  15  Pac.  702; 
Comstock  v.  Norton,  36  iuich.  277.  But  no 
such  state  of  facts  is  shown  in  the  present 
record.  Here  we  have  the  simple  case  of 
an  order  drawn  by  a  creditor  upon  his  debt- 
or, and  a  verbal  acceptance.  There  is  no 
novation.  There  Is  no  agreement  to  dis- 
burse funds  belonging  to  the  drawer,  by  the 
drawee,  and  we  think  the  case  clearly  falls 
within  the  prohibition  of  the  statute;  The 
Judgment  will  be  reversed,  and  judgment 
entered  in  tills  court  for  defendant,  with 
costs  of  all  the  courts,  in  the  taxation  of 
which  defendant  will  be  limited  to  an  at- 
torney fee  of  $15  In  the  circuit  The  other 
Justices  concurred. 


GAGE  V.  PONTIAO.  O.  &  N.  E.  CO. 
(Supreme  Court  of  Michigan.     May  21,  1896.) 

RAIUtOAD     COHTAKT  —  FCRCBASB     OV     ROAD    ON 
FOBECLOSDRE — FaILCBE  TO  MAKE  PkOFEK  CrOSS- 

iko  —  llaba,itt  for  injuries  —  concubbino 
Causes. 

1.  Under  How.  Ann.  St  8  3323,  requiring 
a  lailroad  constrncting  its  road  across  a  highway 
to  restore  the  highway  to  its  former  state  as  near- 
ly aa  may  be,  and  to  construct  suitable  crossings 
for  teams;  and  Laws  1887,  Act  No.  35,  confer- 
rbig  upon  a  company  acquiring  title  to  a  railroad 
at  foreclosure  sale  all  the  privileges  and  fran- 
chises enjoyed  by  the  original  company, — a  com- 
pany acquiring  title  to  a  railroad  at  foreclosure 
sale  is  liable  for  an  injury  occurring  after  the 
purchase  resulting  from  a  failure  of  its  predeces- 
sor to  restore  a  highway  crossed  by  its  road  to 
its  former  state,  and  to  provide  a  suitable  cross- 
ing for  teams. 

2.  Where,  witfaoot  fault  on  plaintiff's  part, 
his  horse  shies  while  on  the  approach  to  a  bridge 
erected  by  a  railroad  company  across  its  road, 
and,  through  the  failure  of  the  company  to  make 
its  crossing  safe  by  placing  railings  at  the  side  of 
the  approach,  the  team  is  thrown  over  the  side  of 
the  approach,  the  company  is  liable,  though  the 
shying  of  the  horse  contributes  to  the  accident. 

Error  to  circuit  court,  Tuscola  county; 
Watson  Beach,  Judge. 

Action  by  Jane  Gage  against  the  Pontlac, 
Oxford  &  Northern  Railroad  Company. 
E^om  a  Judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

Aug.  C.  Baldwin,  for  appellant.  3.  D. 
Brooker  and  T.  C.  Quinn  (Black  tt  Dodge, 
of  counsel),  for  appellee. 


LONG,  3.  This  action  Is  brought  by  the 
plaintifiT  to  recover  damages  from  the  de- 
fendant for  negligently  maintaining  an  un- 
safe and  dangerous  approach  to  a  crossing 
over  its  railroad,  constructed  by  the  Pontlac, 
Oxford  &  Port  Anstin  Railroad  C!ompany, 
the  defendant's  predecessor,  across  a  public 
highway,  and  upon  which  approach  the 
plaintiff  sustained  permanent  injuries  on  the 
3d  day  of  February,  1892,  by  being  thrown 
down  the  aforesaid  embankment,  together 
with  the  vehicle  in  which  she  was  riding 
and  the  horse  hitched  thereto.  In  the  year 
1881  the  Pontlac,  Oxford  &  Port  Anstin  Rail- 
road Company  constructed  its  railroad  across 
the  angling  highway  running  northeasteiiy 
and  southwesterly  across  section  1  of  the 
township  of  Elmwood,  in  said  county  of 
Tuscola.  At  the  point  in  said  highway 
crossed  by  said  railroad  the  said  company 
made  a  cut,  necessitating  the  building  of  a 
bridge  by  the  company.  This  bridge  was 
about  20  feet  higher  than  the  natural  level 
of  the  ground.  It  was  about  95  feet  long, 
and  11  feet  4  Inches  wide.  In  orda  that  per- 
sons using  this  angling  highway  could  get 
on  and  over  the  bridge,  said  company  con- 
structed an  approach  on  the  northeasterly 
side  of  said  bridge.  This  approach  was  built 
of  dirt  taken  from  the  cut;  was  built  aa 
steep  as  the  dirt  would  lie,  and  about  16 
rods  long,  and  was  from  12  to  13  feet  wide. 
At  the  place  where  the  accident  to  the  plain- 
tiff occurred,  the  approach  was  12  feet  4 
inches  wide,  and  13  feet  4  inches  high  from 
the  natural  level  of  the  ground  on  either 
side.  Before  the  building  of  the  bridge  and 
approach,  the  highway  was  perfectly  safe 
for  public  traveL  The  defendant  company 
has  owned  and  operated  the  railroad  upon 
which  are  this  crossing  and  the  approach 
since  March  1,  1889.  It  appeared  that  the 
Pontlac,  Oxford  &  Port  Austin  Railroad 
constructed  this  railroad  under  contract  with 
the  Farmers'  Loan  &  Trust  Company,  and 
that  a  mortgage  was  given  this  company, 
who,  upon  default,  took  possession  of  the 
railroad,  and  operated  it  for  a  time.  Subse- 
quently this  mortgage  was  foreclosed,  and 
the  railroad  bid  in  by  a  committee  repre- 
senting the  bondholders,  who  transferred  the 
same  to  the  defendant  company.  Plaintiff's 
evidence  and  the  evidence  of  William  Come, 
who  was  driving  the  vehicle  in  which  the 
plaintiff  was  riding  at  the  time  of  the  accident, 
show  that  plaintiff  and  Come  started  from 
the  home  of  plaintiff,  situated  about  a  mile 
and  three-quarters  from  this  approach,  to 
drive  to  the  village  of  Gagetown.  There  was 
no  other  road  to  Gagetown  from  plalntitTs 
home  without  going  around  a  square,  nearly 
four  miles.  Come  was  driving  a  horse 
hitched  to  a  sleigh.  At  the  foot  of  the  ap- 
proach Come  got  out  of  the  sleigh,  and 
walked  beside  and  drove  the  horse  from  the 
right  side  of  the  sleigh,  and  continued  driv- 
ing the  horse  from  that  position  until  the 
plaintiff  and  the  horse  and  sleigh  went  dowo 
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tbe  side  of  the  approach.  The  reason  for 
Come'B  getting  out  of  the  sleigh  and  driving 
from  the  side  of  the  same  was  to  lighten  the 
burden  of  the  horse,  the  traveled  track  of 
the  approach  being  barren  of  snow,  and  be- 
cause one  of  the  tugs  of  the  harness  was 
weak.  Come  was  driving  in  the  traveled 
track,  and  in  the  center  of  the  track,  and 
about  3  or  4  feet  from  the  edge  of  the  em- 
bankment When  about  60  feet  northeast- 
erly from  the  bridge,  the  horse  made  a  sad- 
den shy  to  the  right,  and  went  over  and 
down  the  embankment,  and  drew  the  sleigh 
after  him.  PlalntilT  was  thrown  from  the 
seat  of  the  sleigh  very  close  to  or  on  tbe 
horse's  head,  and  thereby  sustained  the  In- 
juries complained  of.  The  bridge  and  ap- 
proach were  erected  in  1881  or  1882,  and  the 
place  where  tbe  horse  and  sleigh  went  over 
were  outside  the  defendant's  right  of  way. 
There  were  no  barriers  along  the  embank- 
ment. The  defendant  gave  evidence  tend- 
ing to  show  that  the  sleigh  was  being  drawn 
within  -a  foot  and  a  half  or  two  feet  of  the 
embankment  where  the  tracks  went  off; 
that  the  roadbed  was  muddy,  but  along  the 
side  there  was  some  snow;  that  there  was  a 
path  along  the  embankment  on  each  side. 
One  of  the  defendant's  witnesses  testified 
that  he  saw  the  plaintiff  and  Come  just  as 
they  were  driving  up  tbe  approach,  and  it 
looked  as  if  the  horse  stumbled  or  slipped, 
and  lost  his  balance,  and  fell  over  the  em- 
bankment It  appeared  from  all  the  evi- 
dence that  there  was  no  train  coming;  no 
teams  near  the  plaintifTs  horse,  or  other 
thing  to  cause  fright  to  the  horse.  There 
was  no  defect  in  tbe  highway;  and  the  only 
explanation  given  for  the  going  over  Is  that 
of  Come  and  the  defendant's  witness,  who 
testified  that  the  horse  seemed  to  have 
stumbled  or  slipped.  Plaintiff's  claim  is  that 
the  original  highway  was  safe;  and  that  It 
was  the  duty  of  tbe  railroad  company,  when 
It  made  the  crossing,  to  have  restored  it  to 
its  original  condition,  as  nearly  as  possible, 
or  at  least  to  have  made  it  reasonably  safe 
for  those  passing  over  it;  and  that  it  never 
was  so  made;  and  that,  therefore,  it  was 
the  duty  of  tbe  defendant  company,  when  it 
became  the  owner,  to  have  restored  it  or 
made  it  reasonably  safe;  that,  if  barriers 
had  been  erected,  the  injury  would  not  have 
occurred. 

The  defendant  contended  (1)  that  the  rail- 
road was  built  by  another  company,  be- 
tween which  and  the  present  owners  there 
was  no  privity;  (2)  that  the  embankment 
having  been  built  in  1881  or  1882,  and  re- 
maining without  objection  or  accident  re- 
sulting antil  the  first  company  bad  entirely 
passed  ont  of  existence,  the  presumption  is 
that  it  was  built  originally  in  due  compli- 
ance with  the  law,  and  the  new  company, 
becoming  the  purchaser  in  1889,  was  under 
DO  obligation  to  look  outside  of  Its  right  of 
way  or  perform  any  duty  in  such  places. 
These  two  propositions  may  be  discussed  to- 


gether. The  statute  makes  it  tbe  duty  of 
railroad  companies  to  restore  the  highway 
to  its  former  state,  as  nearly  as  may  be,  and 
to  construct  suitable  crossings  for  the  pas- 
sage of  teams,  etc.  How.  Ann.  St  f  3323. 
The  court  below  directed  the  Jury  substan- 
tially that  it  was  the  duty  of  the  original 
company  to  have  constructed  a  reasonably 
safe  approach  to  the  bridge,— that  Is,  com- 
paring it  with  the  original  highway;  and 
that  it  was  a  question  for  the  Jury  to  say 
whether,  from  its  height  width,  and  situa- 
tion, and  absence  of  railings,  it  was  or  was 
not  a  reasonably  safe  approach  compared 
with  the  original  highway;  that,  if  no  prop- 
er approach  had  ever  been  constructed  when 
.the  defendant  company  purchased  it,  it  was 
the  duty  of  such  company  to  construct  it  so 
as  to  make  it  reasonably  safe.  We  think 
there  was  no  error  in  this  charge.  The 
question  is  not  raised  whether  the  approach 
had  once  been  constructed  and  got  out  of 
repair,  as  it  appears  that  no  railings  or  bar- 
riers had  ever  been  erected;  and  the  only 
question  was  whether  it  had  ever  been  made 
safe  by  either  company.  It  is  settled  in 
Thayer  v.  Railroad  Co.,  03  Mich.  150,  53  N. 
W.  216,  that  the  obligation  imposed  by  this 
statute  continues  until  its  proper  discharge. 
The  defendant  In  that  case  purchased  from 
the  former  company,  who  built  the  road; 
and  it  was  said  by  this  court  that  by  the 
transfer  to  it,  the  defendant  took  subject  to 
all  tbe  obligations  and  duties  prescribed  by 
the  general  railroad  law.  Act  No.  10,  Laws 
1889.  We  think  the  obligation  rested  equal- 
ly upon  the  defendant  company  here,  though 
it  took  its  title  through  foreclosure  of  the 
mortgage.  If,  when  it  took  title  and  com- 
menceil  operating  tbe  road,  it  found  that  Its 
predecessor  had  not  restored  the  highway,  it 
was  Its  duty  to  have  done  so.  Act  No.  35, 
Laws  1887,  confers  upon  other  railroad  com- 
panies purchasing  at  foreclosure  sale  all  the 
rights,  privileges,  and  franchises  held  and 
enjoyed  by  the  original  company;  and  It 
must  be  held  to  the  same  obligations  and 
duties  to  the  public  as  tbe  former  company, 
and  if,  to  make  tbe  road  safe,  it  was  neces- 
sary to  erect  barriers  there,  it  was  the  duty 
of  the  company  to  have  done  so.  Thayer  v. 
Railroad  Co.,  supra.  It  was  a  question  for 
the  Jury  to  determine  whether  barriers  were 
necessary.  Malloy  v.  Township  of  Walker, 
77  Mich.  448,  43  N.  W.  1012. 

It  is  contended,  further,  that  tbe  proximate 
cause  of  tbe  injury  was  not  the  want  of  rail- 
ings or  barriers.  The  top  of  tbe  roadbed  wa") 
12  feet  4  inches  wide  at  that  place.  It  was  a 
smooth  road,  with  no  obstructions  in  it  and 
the  plaintiff  and  her  driver  had  for  several 
years  passed  over  it  in  safety.  The  horse 
was  13  years  old,  kind  and  gentle,  and  had 
been  driven  there  a  great  many  times.  No 
accident  had  ever  happened  before.  Plain- 
tiff's witness  Come  explains  the  way  the  acci- 
dent happened  by  saying  that  at  this  iwint 
"the  horse  pricked  up  his  ears,  and  looked 
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off  to  the  left  side  sa  tbough  be  saw  Bome- 
tbiag,  made  a  aadden  sby  to  the  rlgbt,  and 
went  down  to  tbe  bottom  of  tbe  embanlc- 
ment."  While  defendant  contends  that  the 
driver  did  not  have  control  of  the  horse  at 
that  time,  we  find  no  evidoice  to  that  effect, 
as  we  cannot  say  that  he  lost  control,  or  bad 
not  as  good  contrcd  of  It  while  on  foot  as  be 
would  have  had  If  riding  in  the  sleigh. 
Whether  he  was  negligently  driving  was  a 
question  for  the  Jnry,  and  tbe  court  submitted 
that  question  as  follows:  "If  the  jury  find 
that  the  highway  In  question  had  been  trav- 
eled nnlnterrui>tedly  for  a  period  of  ten  years 
nearly  without  an  accident  having  resulted, 
and  was  in  passable  condition  at  the  time  of 
the  accident  to  the  plaintiff  or  the  injury  to 
the  plaintiff  (the  question  whetho:  it  was  an 
accident  or  injury  is  a  question  of  fact  for 
yon,  goitlemen),  and  was  from  twelve  to 
eighte^i  feet  in  width  at  that  place,  and  that 
she  and  the  horse  and  driver  had  frequently 
traveled  over  the  highway,  and  were  well  ac- 
quainted with  It,  and.  Instead  of  traveling  in 
the  usual  traveled  track  of  tbe  same,  they 
voluntarily  traveled  on  tbe  side  thereof  at 
that  place^— that  is,  on  tbe  edge  of  the  em- 
banlanent,— thus  causing  the  accident,  then 
tbe  defendant  would  not  be  liable,  and  tbe 
plaintiff  could  not  recover.  And  the  same 
may  be  said  In  relation  to  tbe  absence  of  rail- 
ings. If  there  was  no  lalllng  there.  It  was 
the  duty  of  the  plaintiff  to  exercise  due  care 
in  driving  near  tbe  edge  of  the  embanliment." 
The  cbarge  was  in  accordance  with  the  rule 
laid  down  in  Langworttiy  v.  Township  of 
Green,  95  Mich.  98,  54  N.  W.  697.  Tbe  Jury 
found,  under  this  charge,  that  tbe  horse  was 
under  tbe  control  of  the  driver;  and  itcannot 
be  said,  as  matter  of  law,  that  the  mere  shy- 
ing of  the  horse,  and  not  the  improper  and 
dangerous  condition  of  the  highway,  was  tbe 
proximate  cause  of  tbe  Injury.  They  were 
apparently  concurring  causes,— the  one,  tbe 
shying  of  the  horse,  where  neither  party  can 
be  said  to  be  in  fbult;  and  the  other,  the  de- 
fect in  the  highway,  for  which,  under  the 
finding  of  the  Jury,  tbe  defendant  company  Is 
responsible. 

In  Hunt  T.  Town  of  Pownal,  9  Yt  411,  tbe 
rule  was  bdd  that  if  there  be  no  fault  on  tbe 
part  of  tbe  plaintiff  which  common  sagacity 
and  forecast  could  have  anticipated  and  pro- 
vided against,  and  the  loss  be  the  combined 
result  of  accident  and  the  Insufficiency  of  tbe 
road,  tbe  plaintiff  may  recover.  This  rule  Is 
also  held  In  Ring  v.  City  of  Ck)hoes,  77  N.  Y. 
83.  In  Palmer  v.  Inhabitants,  56  Mass.  600, 
it  was  held  that,  "In  an  action  against  a  town 
to  recover  damages  for  an  injury  alleged  to 
have  been  caused  by  a  defect  in  a  highway 
occasioned  by  tbe  want  of  a  rail  or  barrier, 
tbe  town  will  be  liable  therefor  if  such  rail  or 
barrier  were  necessary  for  the  proper  security 
of  travelers,  and  would  have  prevented  tbe 
happening  of  the  Injury  complained  of."  In 
Houfe  V.  Town  of  Fulton,  29  Wis.  296,  it  was 
held  that  where,  besides  the  defect  In  the 


blgbway,  there  Is  another  proximate  cause 
contributing  directly  to  produce  tbe  injury, 
which  cause  Is  not  attributable  to  plaintiff's 
negligence  nor  that  of  any  third  person,  tbe 
town  is  still  liable  in  case  tbe  Jury  flad  that 
the  damages  would  not  tiave  been  sustained 
but  for  the  defect  in  the  way.  So  held  wliere 
plaintiff's  horse,  passing  over  a  txidge  with- 
out guards,  suddenly  stopped,  staggered,  and 
fen  sidewlse,  and  went  over  tbe  side  of  tbe 
bridge  into  tbe  river,  carryhig  him  witb  it; 
there  being  no  want  of  care  and  prudence 
on  plaintiff's  part  It  was  said  In  tliis  case 
that  "whether  the  same  rule  would  apply 
where  the  horse,  at  the  time  of  tbe  injnty, 
was  Id  a  condition  of  flight  or  unmanageable- 
ness,  not  Itself  caused  by  any  defect  in  tbe 
highway,  is  not  decided.  But,  if  there  Is  an 
exception  of  that  kind,  it  does  not  inclade 
cases  where  a  horae  merely  shies  or  starts  or 
Is  momentarily  not  controlled  by  the  driver." 
The  distinction  there  stated  was  made  by 
this  court  In  Blell  v.  Railway  Co.,  96  Mich. 
228,  67  N.  W.  117.  In  that  case  the  injury  oc- 
curred through  the  horsed  taking  fright  at 
an  object  remote  from  the  accident,  and  while 
not  under  the  control  of  the  driver,  and  over- 
turning the  veiiide  by  running  against  some 
rails  piled  by  the  side  of  the  street  Tbe  doc- 
trine of  an  intervening  cause  was  also  ap- 
plied in  St  Clair  Mineral  Springs  Co.  r.  City 
of  St  Clah-,  96  Mich.  463,  56  N.  W.  18. 

It  Is  apparent  tliat  the  injury  in  the  present 
case  would  not  have  occurred  if  the  defend- 
ant company  had  discharged  its  duty  In  re- 
spect to  this  highway,  and  that  no  fiinlt  was 
attributable  to  the  plaintiff  is  settled  by  tbe 
Jury.  The  Judgment  must  be  affirmed.  Tbd 
other  Justices  concurred. 


KRUEGBR  V.  WALKER. 

(Supreme  Court  of  Iowa.    May  16,  189S.) 

ViUDiTT  OF  Tax  Balb— Aokbbmbxt  hot  to  Bid 

— EvittBNOB— FORBIOX  A0KKOWI.BDGMBXT — Bvi- 

DBNOB  OP  DsAQB— Lost  Debd— Evidbxcb. 

1.  A  tax  deed  was  attacked  on  the  groand 
of  a  franduient  compact  between  the  poruiasen 
at  the  Bale,  to  prevent  competition.  PlaintiS  tes- 
tified that  he  was  offered  and  accepted  from  cer- 
tain persons  money  not  to  bid  at  tbe  sale,  but  he 
was  directly  contradicted  by  one  of  the  paeons. 
In  the  registry  of  the  sales  the  different  sales  to 
each  person  were  grouped  together,  this  being 
done  for  convenience.  The  evidence  also  showed 
that,  at  the  sale,  purchasers  for  all  tlie  land  t« 
be  sold  could  not  be  procured.  BM,  that  the 
fraudulent  compact  was  not  shown. 

2.  Acts  20th  Gen.  Assem.  c.  208,  validates 
the  acknowledgments  of  deeds  taken  in  a  foreisa 
state,  "acluiowledged  or  proven  according  to  the 
laws  and  usages"  of  such  state.  The  evidence 
showed  that  tliere  was  no  law  in  the  foreign  state 
at  the  time  of  the  acknowledranent  preserioing  the 
form  of  acknowledgments.  Edd  that  in  the  ab- 
sence of  evidence  tiiat  the  acknowledgment  con- 
formed to  the  nsage  in  such  state  in  regard  there- 
to, the  record  of  tlie  deed  was  inadmissible  in  evi- 
dence. 

3.  A  deed  voluntarily  executed,  though  not 
acknowledged.  Is  effective  as  against  the  i>arties 
thereto  and  ail  parties  having  notice  thereof. 


Digitized  by 


Uoogle 


Iowa.) 


KRUEGEK  o.  WALKER. 


821 


4.  The  tesHmony  of  an  alleged  Rrantee  that 
he  parcfaased  the  land,  and  of  aootfaer  witness 
that  he,  as  the  owner's  agent^  sold  tlie  land  to 
him,  and  procured  a  deed  tor  it  from  the  owner, 
and  evidence  that,  immediately  after  the  al- 
leged purchase,  the  grantee  went  into  possession, 
shows  a  good  title  in  audi  grantee,  as  against  a 
person  claiming  under  a  quitclaim  deed  from  the 
same  grantor,  executed  after  the  prior  grantee 
had  been  in  possession  seven  years. 

Appeal  from  district  court,  O'Brien  coun- 
ty; Scott  M.  Ladd,  Judge. 

Action  In  equity  to  quiet  In  the  plaintltC 
the  title  to  240  acres  of  land  in  O'Brien  coun- 
ty, claimed  by  the  defendant  There  was  a 
bearing  on  the  merits,  and  a  decree  for  the 
plaintiff.    The  defendant  appeals.    Atllrmed. 

H.  E.  Long  and  Warren  Walker,  for  appel- 
lant   J.  L.  la.  Peck,  for  appellee. 

KOBINSON,  J.  The  lands  In  controverey 
were  purchased  from  the  United  States  by 
one  Sanders  In  the  year  1857.  In  October, 
1ST4,  they  were  sold  for  delinquent  taxes; 
and  In  January,  1878,  redemption  from  the 
sale  not  having  been  made,  treasurer's 
tax  deeds  for  the  land  were  executed  to 
the  purchaser,  H.  Grere,  and  duly  recorded. 
The  plaintiff  claims  title  from  Grere.  The 
defendant  claims  to  be  the  owner  of  the 
land  by  virtue  of  a  conveyance  thereof  from 
the  heirs  of  a  grantee  of  Sanders,  and  al- 
leges that  the  tax  deeds  to  Greve  were  void 
for  the  following  reasons:  (1)  Because  no 
notice  of  the  expiration  of  the  right  of  re- 
demption from  the  tax  sale  was  ever  given 
as  required  by  law;  (2)  because  the  sale 
was  unauthorized,  and  the  deeds  were  ex- 
ecuted and  delivered  without  a  compliance 
with  the  law.  The  defendant  In  a  counter- 
claim asks  that  his  title  to  the  land  be 
quieted  as  against  the  plaintiff.  In  a  reply, 
the  plaintiff  pleaded  that  he  had  been  In 
quiet  and  exclusive  possession  of  the  land 
more  than  five  years  since  the  recording  of 
the  tax  deed.  The  district  court  quieted  the 
title  to  the  land  in  the  plaintiff,  and  denied 
the  defendant  all  relief.  Two  appeals  have 
been  taken  In  this  cause.  The  first  one  is 
repoited  in  80  Iowa.  733,  45  N.  W.  871.  On 
the  second  appeal  the  cause  was  submitted, 
and  an  opinion  (59  N.  W.  05)  was  filed;  but, 
on  the  petition  of  both  parties,  a  rehearing 
was  ordered,  and  the  cause  is  again  submit- 
ted for  our  determination. 

1.  The  objections  to  the  validity  of  the 
tax  deeds  urged  in  argument  are.  In  effect 
that  the  sale  was  not  free  and  open  to  all, 
>ut  that  a  fraudulent  combination  was  made 
by  the  purchasers  to  prevent  competition. 
The  evidence  upon  which  this  objection  is 
founded  is,  In  substance,  as  follows:  In  the 
tax-sale  register  the  sales  to  the  different 
purchasers  are  grouped  together,  apparent- 
ly showing  that  each  bidder  was  permitted 
to  take  the  tracts  he  desired  wlthont  Inter- 
ference, and  that  when  one  purchaser  was 
satisfied,  another  bid  until  he  had  obtained 
all  be  desired,  and  that  the  plan  was  follow- 
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ed  to  the  end  of  the  sale.  The  defendant  tes- 
tifies that  he  had  Intended  to  purchase  some 
of  the  land  which  was  offered  for  sale,  but 
that  he  made  an  arrangement  with  one 
Pumphrey  and  others,  who  purchased  nearly 
all  the  tracts  sold,  that  In  consideration  of 
|10  paid  to  him,  he  would  not  bid  at  the 
sale,  and  that  he  carried  out  the  agreement, 
and  made  no  purchase  the  day  the  land  in 
question  was  sold.  It  is  shown,  however, 
that  the  method  of  registering  the  sales  made 
was  to  group  together,  as  a  matter  of  con- 
venience, those  made  to  each  purchaser,  and 
that  the  register  did  not  show  the  order  in 
which  the  various  tracts  were  sold.  The 
testimony  of  the  defendant  as  to  the  agree- 
ment by  which  be  was  to  refrain  from  bid- 
ding is  positively  denied  by  Pumphrey.  It 
Is  shown  that  it  was  difficult  to  find  bidders 
for  all  the  land  offered,  and  conBlderable 
effort  was  made  to  sell  the  entire  list;  that 
only  about  three-fourths  of  the  tracts  offer- 
ed were  sold  in  October;  that  the  sale  was 
continued  until  December,  when  the  defend- 
ant purchased  seven  40-acre  tracts,  and  that 
other  sales  were  made  in  February  and 
March  of  the  next  year.  The  burden  Is  on 
the  defendant  to  show  the  alleged  combina- 
tion. His  testimony,  especially  when  consid- 
ered in  connection  with  his  interest  in  the 
case,  is  of  a  diaracter  to  challenge  scrutiny. 
It  is  the  only  dii'ect  evidence  of  a  combina- 
tion which  is  shown  by  the  record,  and  is 
wholly  insnfflclent  to  overcome  the  testimony 
of  Pumphrey,  and  the  presumptions  author- 
ized by  law  that  the  sale  was  valid.  We 
conclude  that  the  defendant  has  failed  to 
show  any  invalidity  in  the  tax  title  of  Greve. 
2.  To  Show  title  In  himself,  the  plaintiff 
offered  in  evidence  two  instruments  in  writ- 
ing, which  purported  to  be  special  warranty 
deeds  executed  by  Greve  and  his  wife  to  the 
plaintiff,  and  conveying  the  land  in  ques- 
tion. The  certificates  of  acknowledgment 
showed  that  the  husband  acknowledged  the 
execution  of  the  deeds  in  Minnesota  In  May. 
1878,  but  failed  to  show  that  their  execution 
was  voluntary  on  his  part  as  required  by  the 
law  of  this  state.  The  plaintiff  attempted 
to  cure  that  defect  by  showing  that  the  ac- 
knowledgments were  anthorized  by  the  law 
of  Minnesota,  and  therefore  were  made  valid 
in  this  state  by  chapter  203  of  the  Acts  of  the 
20th  General  Assembly.  That  act  contains 
the  following:  "All  deeds  and  conveyances 
of  lands  lying  and  being  within  this  state 
heretofore  executed  and  which  said  deeds 
have  been  acknowledged  or  proved  according 
to  and  in  compliance  with  the  laws  and 
usages  of  the  state  •  •  •  In  which  said 
deeds  or  conveyances  were  acknowledged 
and  proved,  are  hereby  declared  effectual 
and  valid  in  law  to  all  Intents  and  purposes 
as  though  the  same  acknowledgments  bad 
been  taken  or  proof  of  execution  made  with- 
in this  state  and  in  pursuance  of  the  acts 
and  laws  thereof."  The  evidence  shows  that, 
when  the  deeds  in  question  were  made,  there 
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was  no  aw  in  the  state  of  Minnesota  which 
prescribed  the  form  or  contents  of  an  ac- 
knowledgment But  proof  of  that  fact  did  not 
show  that  the  acknowledgments  In  question 
were  made  valid  by  the  act  of  the  20th  gen- 
eral assembly  to  which  we  have  referred. 
That  requires  that  the  acknowledgment 
which  it  legalizes  shall  liave  been  "acknowl- 
edged or  proved  according  to  and  in  com- 
pliance with  the  laws  and  usages"  of  the 
state  in  which  it  was  acknowledged  or  prov- 
ed. Since  no  form  was  prescribed  by  the 
laws  of  Minnesota,  the  burden  was  on  the 
plaintiff  to  show  the  usage  of  that  state 
with  respect  to  the  form  of  acknowledgment, 
but  in  that  he  failed.  Several  witnesses  tes- 
tlUed  in  regard  to  acknowledgments  in  Min- 
nesota, but  did  not  show  the  usage  in  regard 
to  them. 

3.  We  are  next  required  to  determine 
whether  the  plaintiff  has  shown  himself  en- 
titled to  the  relief  demanded,  notwithstand- 
ing the  defective  acknowledgment  of  the 
deeds  from  Greve,  under  which  he  claims. 
He  testifies  that  he  purchased  the  land  in 
question  from  Greve  in  1878;  tiiat  he  paid 
for  it  the  sum  of  $2.50  per  acre,  and  received 
the  deeds  in  question  from  Pumphrey,  wiio 
acred  as  the  agent  of  Greve  in  making  the 
sale;  that  he  took  possession  of  the  land 
when  the  deeds  were  given,  and  had  held 
continuous  possession  of  it  since,  paying  all 
taxes  thereon,  and  making  valuable  improve- 
ments. Pumphrey  testifies  that  he  sold  the 
land  to  the  plaintiff  for  $2.S0  per  acre,  and 
obtained  the  deeds  for  him;  that  in  doing 
so  he  acted  as  the  agent  of  Greve,  and  was 
paid  by  tiim  a  commission  for  making  the 
sale.  The  testimony  of  the  plaintiff  and 
Pumphrey  in  regard  to  the  sale  of  the  land 
aud  the  delivery  of  the  deeds  is  undisputed. 
The  conveyance  under  which  the  defendant 
asserts  title  was  executed  in  the  year  1884, 
nearly  six  years  after  the  plaintiff  took  pos- 
session of  the  land,  and  recited  a  considera- 
tion of  $37.  The  defendant  has  never  paid 
any  taxes  on  the  land,  and  has  never  had 
possession  of  it  It  Is  evident  that  his  claim 
was  obtained  for  speculative  purposes,  and 
that  it  is  without  equity.  It  Is  clear  that  it 
should  not  prevail  against  the  title  of  the 
plaintiff.  It  is  well  settled  that  an  acknowl- 
edgment is  not  essential  to  a  deed  of  convey- 
ance. If  it  is  in  fact  executed  and  delivered 
voluntarily,  it  will  be  effectual  as  between 
the  parties  to  it  and  all  parties  having  notice 
of  It  Lake  v.  Gray,  30  Iowa,  418;  Simms  v. 
Hervey,  19  Iowa,  287;  Haynes  v.  Seachrest, 
13  Iowa,  457;  Dussaume  v.  Burnett  5  Iowa, 
104;  Blaln  v.  Stewart  2  Iowa.  382;  Gould 
v.  Woodward,  4  G.  Greene,  82;  Hewitt  v. 
Morgan,  55  N.  W.  479.  The  conveyance  to 
tlie  defendant  was  by  quitclaim  deed,  and, 
at  the  time  it  was  received,  the  plaintiff  was 
and  had  been  for  years  in  actual  and  open 
possession  of  the  land.  Therefore,  the  defend- 
ant was  ciiargeable  with  notice  of  his  intet^ 
est   in   it    The   payment  of  the  purchase 


price  by  the  plaintiff,  and  the  surrender  to 
him  of  the  possession  of  the  premises,  were 
sufficient,  without  the  actual  delivery  of  a 
deed,  to  gtve  him  a  title  to  the  premises  su- 
perior to  that  of  the  defendant  even  If  It 
be  conceded  that  the  title  of  the  latter  would 
have  beeu  good  but  for  the  tax  deeds  through 
which  the  plaintiff  claims.  The  delivery  of 
the  Greve  deed  to  the  plaintiff  made  bis  title 
good  beyond  question  as  against  the  defend- 
ant 

It  is  insisted  by  the  defendant,  however, 
that  it  was  adjudged  by  this  court  on  th<^ 
first  appeal  that  the  plaintiff  acquired  nu 
title  to  the  premises  In  question,  unless  by 
the  formal  delivery  of  a  deed  duly  acknowl- 
edged. An  examination  of  the  record  and 
the  opinion  filed  on  the  first  appeal  will 
show  that  this  opinion  is  not  well  founded. 
No  question  In  regard  to  the  effect  of  the 
deed  independent  of  the  acknowledgment  was 
considered  by  this  court  on  the  first  appeal. 
There  was  then  but  little  evidence  in  regard 
to  the  actual  sale  of  the  land  by  Greve  to  the 
plaintiff,  and  this  court  did  not  consider  it 
in  connection  with  any  claim  that  such  a 
sale  was  shown  by  parol  evldenca  The  case 
had  l>een  so  Imperfectly  tried  in  the  dis- 
trict court  that  It  was  remanded  for  a  trial 
on  the  merits.  The  evidence  to  show  a  salf> 
presented  on  the  second  trial  was  different, 
and  much  more  satisfactory  than  on  the 
first,  and  is,  as  we  have  found,  sufficient 
to  entitle  the  plaintiff  to  the  relief  demand- 
ed. The  decree  of  the  district  court  is  af- 
firmed. 


MAOEE  V.  ALLISON  et  al. 

(Supreme  Court  of  Iowa.    May  16,  1895.) 

Altbbatiom  ot  Deed— Burdbn  op  Proof — Pabol 
Evidence— Rig  Jddioata — Delivekt  of  Deeo. 

1.  Where  plaintiff  claims  that  a  deed  UDdcr 
which  defendant  claims  title  has  been  fraudu- 
lently altered,  the  burden  is  on  plaintiff  to  show 
it 

2.  Where  a  deed  is  tuconditional  on  its  face, 
the  contrary  cannot  be  proved  by  parol. 

3.  In  the  absence  of  fraud,  parol  evidence  is 
Inadmissible  to  show  that  there  was  no  considera- 
tioD  for  a  deed  which  recites  a  consideration  on 
its  face. 

4.  Where  the  grantee  in  the  deed  was  not  a 
party  to  the  probate  proceedings,  he  is  not  bound 
by  a  decree  vesting  the  property  in  the  widow  as 
a  homestead  foi  life. 

5.  The  fact  a  grantee  kept  the  deed  without 
recording  for  a  number  of  years,  allowed  the 
grantors  to  remain  in  imssossion,  and  made  no 
claim  to  the  property  until  after  their  deaths,  does 
not  alter  the  presumption  of  a  delivery  when  the 
deed  fully  executed  is  in  his  possession. 

Appeal  from  district  court  Winnesheik 
county;   L.  O.  Hatch,  Judge. 

Suit  In  equity  to  quiet  plaintiff's  title  to 
lot  6,  block  20,  Id  the  city  of  Decorah,  Iowa, 
and  to  set  aside  and  cancel  certain  deeds 
covering  the  property  from  W.  W.  McHenry 
and  wife  to  Lawrence  Allison,  and  from 
Lawrence  Allison  to  his  codefendant.  Rich- 
ard F.  Allison.    It  Is  alleged  in  the  petition 
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that  the  deed  from  the  McHenrys  to  Law- 
rence Allison,  In  so  far  as  it  covers  the 
property  in  controversy,  is  a  forgery;  that 
it  was  never  delivered;  that  no  considera- 
tion was  ever  paid  therefor;  and  that,  at 
the  time  of  its  execution,  W.  W.  McHenry 
was  of  unsound  mind,  and  incapable  of  ex- 
ecuting the  same.  The  trial  court  found 
that  the  deed  was  never  delivered,  and 
granted  to  plaintifC  the  relief  demanded, 
and  defendants  appeal.    Reversed. 

G.  R.  Willett,  for  appellants.  L.  Bullls, 
for  appellee. 

DEEMER,  J.  Plalntitr  is  the  daughter 
and  sole  heir  at  law  of  W.  W.  McHenry, 
who  departed  this  life  in  November,  1880. 
McHenry  was  twice  married,  and  plaintifF 
is  the  sole  issue  of  his  first  marriage.  He 
left,  surviving  him,  Charlotte  L.  McHenry, 
his  widow,  who  was  a  sister  of  the  defend- 
ants Allison.  After  the  husband's  death, 
the  widow  continued  to  possess  and  occupy 
the  property  In  controversy,  which  was 
their  homestead,  until  her  death,  which  oc- 
curred May  4,  1892.  On  the  7th  day  of 
May,  1892,  the  defendant  Lawrence  Alli- 
son caused  to  be  filed  for  record  with  the 
recorder  of  Winneshelk  county  a  deed  from 
W.  W.  McHenry  and  Charlotte  L.  McHenry, 
Uls  wife,  purporting  to  be  executed  and  ac- 
Iwnowledged  on  the  12th  of  December,  1887, 
conveying  the  property  in  controversy,  with 
other  lots  and  land,  to  Lawrence  Allison. 
Afterwards,  and  on  May  9,  1892,  Lawrence 
Allison  conveyed  the  property  in  contro- 
versy, by  quitclaim  deed,  to  his  codefend- 
ant,  Richard  Allison.  This  deed  was  filed 
for  record  on  May  14,  1892.  Shortly  after 
the  death  of  W.  W.  McHenry,  and  in  Feb- 
ruary of  the  year  1890,  plaintiff  filed  a  pe- 
tition In  probate,  in  which  she  recited  that 
she  was  the  sole  and  only  heir  of  W.  W. 
McHenry,  and  that  Charlotte  L  McHenry 
was  his  widow;  that  W.  W.  died  seised  of 
the  property  in  controversy,  and  asked  that 
C.  L.  McHenry  be  required  to  make  an 
election  as  to  which  she  would  take,— home- 
stead or  dower  in  the  premises.  0.  L  Mc- 
Henry answered  this  petition  by  an  election 
to  take  the  property  for  life  as  a  homestead, 
in  lieu  of  her  distributive  share,  and  a  de- 
cree was  entered  in  accord  with  election. 
Administration  was  not  had,  however,  up- 
on the  estate  of  W.  W.  McHenry,  deceased. 
Immediately  upon  the  death  of  the  widow, 
the  defendants  took  possession  of  the  home- 
stead under  the  deeds  above  set  forth,  and 
plaintiff  thereupon  commenced  this  action 
to  quiet  her  title  and  set  aside  the  deeds 
held  by  the  defendants. 

It  is  first  insisted  that  the  deed  from  Mc- 
Henry and  wife  to  Lawrence  Allison,  in  so 
far  as  it  covers  the  homestead  in  question, 
Ls  a  forgery.  The  deed  covers  various  lots 
and  parcels  of  land  other  ttian  that  in  dis- 
pute, which  were  in  the  name  of  Charlotte 
L.  McHenry;  and  it  ia  claimed  that  the  de- 


scription covering  the  land  in  question  was 
added  to  the  deed  after  its  execution  and  de-  • 
livery  by  the  McHenrys,  and  tliat  it  does 
not  convey  the  homestead.  That  part  of 
the  description  said  to  be  a  forgery  is  writ- 
ten in  a  different  colored  ink  from  that  in 
the  main  body  of  the  deed,  and  an  altera- 
tion is  apparent  in  this  description.  The 
alteration  appearing  upon  the  deed  is  fully 
explained  by  the  scrivener  who  drew  it, 
and  he  also  explains  how  the  writing  ap- 
pears in  different  colors  in  a  fairly  satisfac- 
tory manner.  The  only  testimony  relied  up- 
on to  show  the  alleged  alteration  is  from 
experts,  some  of  whom  were  of  the  opinion 
that  the  description  covering  the  premises 
in  dispute  was  written  after  the  main  Itody 
of  the  deed,  and  certain  other  circumstan- 
ces which  it  is  claimed  have  a  tendency  to 
show  tliat  the  deed  is  a  forgery.  The  ques- 
tion as  to  what  effect  an  apparent  altera- 
tion of  a  written  instrument  has  with  refer- 
ence to  the  burden  of  proof  has  recently  un- 
dergone extended  examination  at  the  hands 
of  this  court  in  the  case  of  Hagan  v.  In- 
surance Co.,  81  Iowa,  321,  46  N.  W.  1114. 
It  is  there  held  that  an  alteration  apparent 
upon  the  face  of  a  writing  raises  no  pre- 
sumption that  it  was  made  after  delivery 
and  without  authority,  and  tliat  the  burden 
ia  not  upon  him  who  relies  upon  the  instru- 
ment to  explain  the  alteration,  but  upon 
him  who  attacks  it  to  prove  tliat  the  altera- 
tions were  made  after  delivery  and  with- 
out authority.  We  need  not  do  more  than 
apply  this  rule  to  the  facts  of  this  case. 
When  this  is  done,  it  is  manifest  that  plain- 
tiff has  failed  to  establish  the  alleged  for- 
gery. 

2.  It  is  next  insisted  that  the  deed  to 
Lawrence  Allison  was  never  delivered  to  or 
accepted  by  him  with  intent  to  make  It  ef- 
fectual, and  that  be  never  paid  any  consid- 
eration therefor.  Delivery  of  a  deed  is,  of 
course,  essential  to  its  validity;  and,  to 
constitute  such  delivery,  there  must  ordi- 
narily be,  not  only  a  manual  change  of  pos- 
session, but  an  intention  on  the  part  of  the 
grantor  to  make  it  operate  as  such,  and  an 
acceptance  on  the  part  of  the  grantee  as 
well.  It  is  well  settled,  however,  that,  if  a 
deed  fully  executed  is  found  in  the  posses- 
sion of  the  g:rantee,  it  is  presumed  to  have 
been  delivered  by  the  grantor,  and  accepted 
by  the  grantee,  at  the  date  of  Its  execu- 
tion. Wolverton  t.  Collins,  34  Iowa,  239; 
Craven  v.  Winter,  38  Iowa,  480.  This  pre- 
sumption is  not  conclusive,  but  it  raises  a 
strong  implication,  which  can  only  be  over- 
come by  clear  and  satisfactory  proof.  Tuui- 
son  V.  Chamblin,  88  IlL  379.  Such  a  rule 
is  necessary  to  the  security  of  titles.  Any 
other  would  render  all  holdings  uncertain, 
and  would  be  disastrous  in  the  extreme. 

In  this  cose  we  not  only  find  the  deed  to 
the  lot  In  question  in  the  possession  of  the 
grantee,  but  we  have  aflJrmative  testimony 
from  three  witnesses  that  it  was  delivered  to 
him  by  the  grantor,  through  his  agent,  the 

Digitized  by  LjOOQ  IC 


324 


NORl-HWESTKRN  BKPOETER,  VoL  63. 


(lotra. 


scrirener  who  wrote  ft.  As  against  this,  the 
appellee  relies  upon  circumstantial  evidence 
which  she  claims  points  to  the  conclusion 
that  the  deed  was  suireptltionsly  obtained  by 
the  grantee  and  his  brother,  C.  W.  Allison, 
after  the  death  of  Mrs.  McHenry.  It  Is  un- 
necessary that  we  set  out  the  testimony  re- 
lied upon.  It  Is  sufficient  to  say  that  nearly 
all  these  collateral  facts  with  reference  to 
the  delivery  of  the  deed  can  be  explained  up- 
on a  theory  perfectly  consistent  with  a  deliv- 
ery of  the  deed.  Such  being  the  case,  the 
presumption  arising  from  the  possession  of 
the  deed  In  the  grantee  Is  not  overcome.  The 
testimony  most  relied  upon  to  show  there 
was  no  delivery  is— First,  the  admission  of 
Lawrence  Allison  that  he  did  not  take  pos- 
session of  the  property,  record  his  deed,  or  ex- 
ercise any  acts  of  ownership  over  the  lot  ex- 
cept to  hold  the  deed  until  after  the  death  of 
Mr.  and  Mrs.  McHenry;  and,  second,  declara- 
tions made  by  Mrs.  McHenry,  after  the  con- 
veyance. Indicating  that  she  understood  and 
believed  she  owned  the  property  or  a  home- 
stead right  in  it  after  the  death  of  her  hus- 
band. With  reference  to  this  flrst-mcntioned 
testimony,  the  defendant  has  offered  an  ex- 
planation which  Is  entirely  consistent  with 
his  claim  that  he  owned  the  property  at  all 
times  after  the  deed  was  executed.  Mrs.  Mc- 
Henry was  his  sister,  and  it  is  not  unreason- 
able to  suppose  that  because  of  this  relation- 
ship he  allowed  her  and  her  husband  to  re- 
main in  the  possession  of  the  property  after 
he  became  the  owner  of  It;  and  the  fact  that 
she  remained  in  possession,  paid  taxes,  and 
made  repairs  thereon  Is  not  of  Itself,  under 
the  circumstances  disclosed.  Inconsistent  with 
the  claim  that  she  parted  with  her  interest  In 
it  by  a  deed  to  her  brother.  It  Is  doubtful 
whether  her  declarations,  made  after  she  had 
relinquished  her  interest  in  the  property  by 
the  deed  to  Lawrence  Allison,  to  the  effect 
that,  after  the  death  of  her  husband,  she  had 
some  interest  In  It,  are  admissible.  Concede 
ttiat  they  are,  they  constitute  no  part  of  the 
res  gestae.  They  were  not  so  connected  with 
the  making  and  delivery  of  the  deed  as  to  In- 
dicate the  character  of  the  transaction.  At 
most,  such  declarations,  if  admissible  at  all, 
are  explanatory  only  of  the  possession  of  Mrs. 
McHenry,  and  are  not  sufficient  to  render  in- 
effectual a  solemn  deed  found  after  her  death 
In  the  possession  of  the  grantee.  WllllamB 
v.  WiUIams  (N.  Y.  App.)  36  N.  B.  1053;  Vroo- 
man  v.  King,  36  N.  Y.  482;  Jackson  v.  Al- 
drlch,  13  Johna  106;  Padgett  v.  Lawrence,  10 
Paige,  170;  Allen  v.  Kirk,  81  Iowa,  658,  47 
N.  W.  906;  Bartlet  v.  Delprat,  4  Mass.  70!2. 
It  is  important  to  note  that  at  no  time  did 
Mrs.  McHenry  hold  the  legal  title  to  the 
premises.  Before  the  death  of  her  husband, 
she  had  no  Interest  except  her  inchoate  right 
of  dower,  and  the  right  to  use  and  occupy 
the*  property  as  a  homestead.  After  bis 
death,  she  might  have  taken  one-third  of  the 
premises  in  fee  as  her  distributive  share,  pro- 
vided no  conveyance  of  it  had  been  made. 
But  this  she  did  not  avail  herself  of.    Sbm 


elected  to  take  the  whole  for  life  as  a  home- 
stead. These  facts  make  the  admission  of 
her  declarations  even  more  doubtful  than  if 
she  had  at  some  time  owned  the  fee. 

3.  It  Is  further  contended  that  the  delivery 
of  the  deed  to  Lawrence  Allison  was  condi- 
tional upon  his  surrendering  to  Mrs.  McHenry 
a  note  for  $9,443.00,  executed  by  a  partner- 
ship, composed  of  her  husband  and  one  C.  W. 
Allison,  during  the  lifetime  of  Mrs.  McHenry. 
The  deed  is  an  abeolute  one,  and  bears  no 
condition  upon  its  face.  It  was  sent  by  mail 
to  Lawrence  Allison  by  his  brother  C.  W.  Al- 
lison, who  drew  it  at  the  request  of  Mr.  and 
Mrs.  McHenry.  It  was  never  deposited  or  in- 
tended to  be  left  with  any  one  in  escrow. 
The  rule,  as  we  understand  It,  is  that  If  de- 
livery of  a  deed  is  made  to  the  grantee,  it 
will  be  an  absolute  delivery,  whatever  condi- 
tions may  be  annexed  thereto  not  incorp<> 
rated  In  the  deed  itself;  and  title  wUl  Imme- 
diately pass  to  the  grantee.  In  other  words, 
a  deed  cannot  be  delivered  to  the  grantee  in 
escrow.  Tied.  Real  Prop,  i  815;  Fairbanks  v. 
Metcalf,  8  Mass.  230;  Worrall  v.  Munn.  5  N. 
y.  220. 

It  Is  also  said  tliat  there  was  no  considera- 
tion for  the  deed;  that  the  $9,443  was  not  de- 
livered as  agreed;  and  that  the  conveyance 
should  be  set  aside.  It  seems  to  be  well  set- 
tled that,  in  the  absence  of  fraud,  parol  evi- 
dence is  inadmissible  to  show  that  there  w.i!> 
no  consideration  for  a  deed  for  the  purpose  of 
Invalidating  It,  when  the  deed  recites  a  con- 
sideration on  its  face.  See  Gardner  t.  Light- 
foot,  71  Iowa,  580,  32  N.  W.  5ia 

4.  It  is  also  contended  that  the  proceeding 
in  probate  in  which  Mrs.  McHenrf  elected 
to  take  the  premises  as  a  homestead  are  a 
bar  to  defendants'  claim;  that  the  order 
therein  made  is  conclusive  upon  defendants. 
It  is  difficult  to  see  on  what  theory  such  con- 
tention can  be  sustained.  Lawrence  AUisan 
was  not  a  party  to  these  proceedings,  and 
had  no  knowledge  of  them.  He  was  then 
holding  a  deed  to  the  land  from  plaintUTs  an- 
cestor, which  It  is  true  was  not  recorded;  bat 
plaintiff,  as  an  heir,  is  not  a  subseqaait  pur- 
chaser under  our  recording  statutes,  and  is 
not  protected  against  unrecorded  deeds  made 
by  her  ancestor.  Morgan  v.  Corbin.  21  Iowa, 
117.  As  defendant  Allison  was  not  a  party 
to  these  probate  proceedings,  he  was  not 
bound  by  the  order  made  therein,  even  If  It 
be  conceded  that  the  probate  court  had  Juris- 
diction to  determine  the  status  of  the  legal 
title  to  the  lot  after  the  death  of  W.  W.  Mc- 
Henry. This  proposition  is  so  plain  tbat  a 
citation  of  anthoritles  seems  unnecessary. 

5.  It  Is  charged  In  the  petition  that  W.  W. 
McHenry,  at  the  time  he  executed  the  deed. 
had  not  sufficient  mental  capacity  to  mtder- 
stand  the  nature  and  character  of  the  transac- 
tion. This  contention  seems  to  be  abandoned 
in  argument  But  we  have  examined  tlte  tes- 
tlnM>ny  bearing  upon  this  issue  quite  fully, 
and  do  not  think  It  establishes  tlte  alleea 
tions  made  In  the  petition. 

6.  Plaintiff's   ooonsd  .risocousdr    contend 
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that  defendant  Lawrence  Allison  fraudulently 
abstsacted  the  deed  to  him  from  tlie  papers  of 
I^rs.  McHenry  after  her  death,  and  had  the 
same  recorded.  While  there  ai-e  some  suspi- 
cious circumstances  connected  with  the  case, 
we  do  not  thiiilL  the  claim  has  been  estab- 
lished. The  evidence  convinces  us  that  the 
deed  was  duly  delivered  by  the  McHenrys 
during  their  lifetime;  that  it  was  their  free 
and  voluntary  act;  and  that  it  was  not  forged 
and  altered.  The  legal  presumptions  are  all 
with  defendants,  and,  as  against  these,  we 
have  nothing  but  suspicious  circumstances 
which  can  all,  or  nearly  all,  be  accounted  for 
on  a  theory  entirely  consistent  with  the  due 
delivery  of  the  deed. 

There  are  many  collateral  facts  and  circum- 
stances in  the  case  of  more  or  less  impor- 
tance, relating  to  the  original  acquisition  of 
the  lot,  the  relations  of  the  parties,  the  con- 
sideraUon  for  various  deeds  covering  the 
pi-emlses  In  controversy,  as  well  as  other  lots 
and  hinds  which  we  do  not  refer  to.  Our  at- 
tt-mpt  baa  been  to  treat  of  the  controlling 
iiuestions  in  the  light  of  all  these  collateral 
facts>  and  our  conclusion  Is  that  the  decree 
cannot  be  sustained.  A  decree  will  be  en- 
tered in  this  court  dismissing  plaintiff's  peti- 
tion, at  her  costs.    Reversed. 


SCOTT  V.  MERGER. 
(Supreme  Ccurt  of  Iowa.    May  21,  1895.) 
AeisTMEXT— Horse  Traikeb. 
Laws   1880,  c.  25,  {  1,  which  provides 
that  the  keepers  of  livetr  and  feed  stables,  herd- 
ers, and  feeders  of  stock  for  hire,  shall  have  a 
lien  for  their  charges  and  expenses  as  such,  does 
not  give  a  lien  to  ooe  who  is  "a  profeasioaai 
trainer  of  horses  for  8i>eed,"  on  horses  which  he 
has  in  his  poosession  under  contract  to  train. 

Appeal  from  district  court,  Buchanan 
county;   J.  L.  Hasted,  Judge. 

This  l8  an  action  of  replevin  for  a  horse. 
The  defendant  answered  that  be  was  en- 
titled to  the  possession  of  the  horse  because 
he  Is  "a  professional  trainer  of  horses  for 
speed,"  and  by  agreement  with  the  plaintiff 
he  took  said  horse  to  keep  and  handle,  for 
speed,  at  an  ogreed  compensation  of  $2.50 
per  day,  and  that  when  the  training  sea- 
son was  over  be  kept  the  horse  during 
the  winter,  and  kept  and  trained  him  an- 
other season.  The  court,  on  motion  of  plain- 
tiff, struck  from  the  answer  the  claim  for  a 
lien  upon  the  horse.  Judgment  was  render- 
ed for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Woodward  &  Cook,  for  appellant  B.  E. 
Hasner  and  Porter  &  Porter,  for  appellee. 

BOTHROCK,  J.  Whether  the  defendant 
was  entitled  to  a  lien  upon  the  horse,  by  the 
common  law,  we  need  not  determine.  The 
rigbt  to  a  Hen  In  this  state  is  fixed  by  stat- 
ute as  follows:  "That  keepers  of  livery  and 
feed  stables,  bakers,  and  feeders  of  stock 
for  bire.  shall  have  a  lien  on  all  stock  and 


property  coming  into  their  bands  as  such, 
for  their  proper  charges  and  for  the  expense 
of  keeping  when  the  same  has  been  received 
from  any  persoq."  Laws  1880,  c.  25,  {  1. 
We  think  the  court  correctly  held  that  the 
answer  of  the  defendant  did  not  state  facts 
showing  that  be  bad  a  Uen  on  the  horse. 
The  statute  makes  no  provision  for  a  lien  In 
such  a  case.  It  Is  true  that  the  answer  set 
out  separately  the  claim  for  keeping  and 
care  of  the  horse  from  the  claim  for  driving 
and  training  him.  But  the  contract,  if  any, 
was  entire.  By  the  averments  of  the  an- 
swer the  compensation  for  the  whole  service 
was  to  be  $2.50  a  day.  In  13  Am.  &  Eng. 
Bnc.  Law,  p.  583,  it  is  said:  "Livery  stable 
keepers  and  agisters  have  no  Hen  at  com- 
mon law  for  the  keeping  of  horses  and  cat- 
tle, as  they  are  not  within  the  rule  wnich 
gives  a  lien  to  one  who  improves,  or  makes 
more  valuable,  a  chattel."  Tlie  Judgment  of 
the  district  court  Is  affirmed. 


RICHARDSON  v.  BRIX. 
(Supreme  Court  of  Iowa.    May  21,  1895.) 

RSAIrESTATB  ACENTa  —  FaILVRI!  TO  OBTAIN  LI- 
CENSE— Recovbht  op  Commissions. 
Where  a  city  ordinance  prohibits  real-es- 
tate brolierB  from  carrying  on  their  bosiness  be- 
fore procuring  a  license,  one  who  sells  land  with- 
out a  license  cannot  recover  commissioua  for  his 
services. 

Appeal  from  district  court,  Scott  county; 
C.  M.  Waterman,  Judge. 

This  Is  an  action  at  law  to  recover  a 
broker's  commission  for  the  sale  of  certain 
real  estate.  The  action  was  commenced  be- 
fore a  Justice  of  the  peace,  where  It  was 
tried,  and  then  appealed  to  the  district  court 
There  was  a  trial  by  a  Jury,  and  the  court 
directed  the  Jury  to  return  a  verdict  for  the 
defendant  From  a  Judgment  on  the  ver- 
dict, the  plaintiff  appeals.    Affirmed. 

John  M.  Helmick,  for  appellant  Wm. 
Hoerscb,  for  appellee. 

ROTHROCK,  J.  The  ease  Involves  less 
than  $100,  and  the  appeal  comes  to  us  upon 
tbe  following  statement  and  certificate:  On 
or  about  October  1,  1893,  plaintiff  made  a 
contract  with  defendant  whereby  he  agreed 
to  furnish  defendant  a  buyer  for  defendant's 
retBl  estate  in  the  city  of  Davenport  Iowa, 
for  which  service  defendant  agreed  to  pay 
plaintiff  a  commission.  Plaintiff  furnished 
defendant  a  buyer,  to  whom  the  property 
was  sold  by  defendant  Plaintiff  was  at  this 
date,  and  for  several  months  preceding,  fol- 
lowing the  business  of  real-estate  ag^eut,  and 
doing  business  In  said  city,  without  having 
obtained  a  license  therefor,  as  provided  by 
the  ordinance  of  said  city,  to  wit:  "No  per- 
son shall,  within  the  limits  of  the  city,  carry 
on  business  as  insurance  broker,  or  buy  or 
sell  for  others  on  commission  any  real  estate, 
whether  tbe  same  l>e  situated  within  the 
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city  or  not,  or  buy  or  sell  for  commission  any 
merchandise,  promissory  note,  bill  of  ex- 
cbange,  stocks,  bonds,  or  other  evidence  of 
Indebtedness,  without  first  having  obtained 
a  broker's  license  therefor  as  hereinafter 
provided,  (a)  Said  license  may  be  obtained 
In  the  manner  provided  in  section  2  hereof, 
upon  the  payment  of  the  sum  of  ten  dollars, 
and  the  same  shall  expire  on  the  31st  of 
December  of  the  year  of  its  Issue,  (b)  Any 
person  violating  any  of  the  provisions  of  this 
section  shall  be  fined  not  less  than  five  dol- 
lars nor  more  than  twenty-five  dollars,  and 
be  imprisoned  until  such  fine  Is  paid,  provid- 
ed such  imprisonment  shall  not  exceed  thirty 
days;  and  It  shall  be  deemed  a  separate  of- 
fense for  each  day  upon  which  business  Is 
carried  on  without  a  license."  On  motion 
of  the  defendant,  the  court  directed  the  jury 
to  return  a  verdict  for  defendant  for  costs, 
on  the  ground  that  plaintiff's  said  contract 
was  made  in  violation  of  said  city  ordinance, 
and  was  on  this  account  null  and  void.  The 
court  therefore  certltles  that  this  cause  In- 
volves the  determination  of  the  following 
question  of  law,  upon  which  it  Is  desirable 
to  have  the  opinion  of  the  supreme  court. 
''Under  an  ordinance  prohibiting  any  person 
In  the  city  of  Davenport  from  buying  or  sell- 
ing any  real  estate  for  others  on  commission 
without  a  license,  and  affixing  as  a  penalty  a 
fine  not  less  than  five  dollars  nor  more  than 
twenty-five  dolUuD  for  each  day's  continu- 
ance of  such  business,  can  one  who,  in  viola- 
tion of  said  ordinance,  has  been  doing  busi- 
ness, sue  and  recover  for  commissions  earn- 
ed by  him  while  so  carrying  on  such  busi- 
ness without  a  license?  C.  M.  Waterman, 
Judge." 

There  is  nothing  In  the  record  made  in 
the  court  below  from  which  it  may  be  In- 
ferred that  the  ordinance  of  the  city  was  not 
fully  authorized  by  Its  cliarter.  The  city  is 
organized  under  a  special  charter,  and  the 
court  below  did  not  find  that  there  was  a 
want  of  authority  in  the  city  to  pass  the 
ordinance,  and  that  question  is  not  certified 
to  this  court  for  decision.  The  only  question 
to  be  determined  Is  whether  the  plaintiff,  be- 
ing an  unlicensed  real-estate  agent,  may  re- 
cover a  commission  for  procuring  a  pur- 
chaser for  defendant's  property.  We  think 
the  court  correctly  held  that  there  was  no 
right  of  action.  It  is  a  general  and  well-es- 
tablished  mle  of  law  that,  where  a  statute 
or  a  valid  city  ordinance  absolutely  pro- 
hibits the  carrying  on  of  such  a  business 
as  the  plaintiff  was  engaged  In  without  flrdt 
procuring  a  license  to  do  so,  he  cannot  re- 
cover for  services  rendered  In  that  occupa- 
tion. The  ordinance  under  consideration,  in 
express  terms,  prohibits  the  exercise  of  the 
calling  without  a  license.  In  Pangbom  y. 
Westlake.  38  Iowa,  548,  It  Is  said:  "There 
is  no  doubt  that  the  well-settled  genera! 
rule  is  that,  when  a  statute  prohibits  or  at- 
taches a  penalty  to  the  doing  of  an  act,  the 
act  is  void,  and  will  not  be  enforced,  nor 


will  the  law  assist  one  to  recover  money  or 
property  which  he  has  expended  In  the  un- 
lawful execution  of  it;  or,  in  other  words,«a 
penalty  Implies  a  prohibition,  and  makes  the 
act  Illegal  and  void."  In  Bishop  on  Con- 
tracts (section  472)  it  is  said:  "Wages  earn- 
ed by  a  minor  forbidden  by  a  statute  to  be 
employed  In  the  particular  business,  or  by  a 
school  teacher  not  having  the  certificate  of 
qualifications  which  a  statute  provides  for, 
or  by  a  broker  for  services  rendered  without 
the  license  ordained  by  a  statnte,  •  •  • 
cannot  be  recovered  in  a  judicial  trlbunaL" 
See,  also.  Dillon  v.  Allen,  46  Iowa,  299.  In 
Buckley  v.  Humason  (Minn.)  52  N.  W.  385, 
it  was  held  that  where,  by  a  valid  city  or- 
dinance, It  was  made  unlawful  for  any  per- 
son to  exercise  within  the  city  the  business 
of  a  real-estate  broker  without  a  license,  a 
person  so  engaged  in  violation  of  such  or- 
dinance could  recover  no  commission  for  his 
services.  It  will  be  understood  that  we  do 
not  hold  that  the  contract  between  the  ven- 
dor and  purchaser  would  in  such  case  be 
void.  The  case  presented  Is  whether  the 
plaintiff  can  recover  compensation  for  serv- 
ices rendered  in  violation  of  an  ordinance 
expressly  prohibiting  him  from  making  sales 
of  real  estate  without  a  license.  The  Judg- 
ment of  the  district  court  is  affirmed. 


PENINSULAR  STOVE  CO.  v.  ROARE  et  ni. 

(Supreme  Couri  of  Iowa.    May  18,  1895.) 

Fraudulent  Contbtance  —  Husband  and  Wirs 
— Cbakob  of  Houestead — Effect  on  ZdESs. 

1.  R.  purchased  land  in  his  own  name,  iny- 
Ing  therefor  with  money  famished  by  hia  wife. 
No  agreement  was  made  at  the  time  by  which  R. 
was  to  repay  the  money  so  advanced,  and,  the 
land  l>eing  subsequently  sold,  the  proceeds  were 
invested  by  R.  in  a  firm  of  which  he  was  a  mem- 
ber, but  the  amount  was  withdrawn  immediately 
before  the  firm  became  insolvent,  and  waa  used 
by  R.  in  the  purchase  of  other  land,  which  he  soon 
after  conveyed  to  his  wife.  Bddj  that  snch  con- 
veyance was  void  as  to  R.'s  creditors. 

2.  A  husband  and  wife  sold  their  homestead, 
intending  some  time  to  acquire  a  new  one  with 
the  proceeds  of  the  old;  but  more  tlian  a  year 
after  the  sale  the  husband,  with  the  wife's  con- 
sent, invested  the  proceeds  of  the  sale  in  a  firm 
of  which  he  was  a  memlier,  and,  after  plaintiff 
had  obtained  a  judgment  against  him  for  a  firm 
debt,  he  withdrew  an  amount  equal  to  that  which 
he  had  Invested,  and  purchased  land,  which  he 
conveyed  to  hia  wife.  Hdd,  that  the  land  was 
not  exempt  from  execution  on  plaintiff's  judgment 
aa  the  homestead  of  defendants,  under  Code.  {{ 
2000,  2001,  providing  that  a  homestead  may  be 
changed,  and  exempting  the  new  one  to  the  extent 
of  the  value  of  the  old. 

Appeal  from  district  court,  Audubon  ooan- 
ty;  Walter  I.  Smith,  Judge. 

Creditors'  bill  to  set  aside  a  conveyance  of 
real  estate  from  defendant  H.  O.  Roark  to 
his  wife,  Mary  J.  Roarlc,  and  to  subject  the 
property  to  the  payment  of  pialntifTs  Judg- 
ment From  a  decree  for  plaintiff,  defend- 
ants appeal.   Affirmed. 

I.  L.  Statzell,  for  appellants.  Nash,  Phelps 
St  Oreen,  for  appellee. 
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DEEMER,  J.  On  Jnne  15, 1891,  the  Arm  of 
Dawson  &  Roark,  ot  wblch  defendant  H.  C. 
Kuark  was  a  member,  executed  and  deliy- 
ered  to  plaintiff  their  promissory  note  for  the 
sum  of  $151.77,  upon  which  judgment  was 
afterwards  rendered  against  the  firm  and  the 
indlTldual  members  thereof.  Execution  was 
issued  on  this  Judgment  on  October  26,  1892, 
and  returned  unsatisfied.  On  the  12th  day  of 
October,  1891,  one  Henshaw  conveyed  to  H. 
C.  Roark  the  property  In  controversy,  and'  on 
June  13,  1892,  Roark  conveyed  the  same  to 
bia  wife.  It  iB  averred  that  this  last  convey- 
ance was  without  consideration,  fraudulent 
and  void  as  to  the  creditors  of  H.  O.  Roark. 
It  appears  from  the  testimony  that  prior  to 
the  year  1880  the  defendants  owned  a  home- 
stead in  the  town  of  McCallsburg,  which  they 
sold  some  time  during  that  year,  and  the  pro- 
ceeds of  the  sale,  amounting  to  about  ^00, 
were  used  by  H.  C.  Roark  as  an  Investment 
in  the  firm  of  Dawson  &  Roark,  which  was 
organized  early  in  1891.  The  money  was 
used  as  a  part  of  the  capital  of  the  firm  until 
the  purchase  of  the  proi)erty  in  controversy 
from  Henshaw,  when  Roark  drew  out  from 
the  Arm  $50  in  cash  and  $350  in  accoimts, 
wblch  he  used  in  paying  for  or  in  part  pay- 
meat  of  the  property.  Dawson  drew  out  an 
equal  amount  about  the  same  time.  The  firm 
«>ld  out  in  March,  1892,  and  was  then  Insol- 
vent It  seems  the  firm  made  a  disastrous 
venture  in  the  fall  of  1891,  which  resulted  in 
iu  financial  ruin.  The  deed  from  Roark  to 
bis  wife  was  without  consideration  paid  at 
the  time,  but  it  is  claimed  by  the  defendants 
that  it  was  the  wife's  money  which  pur- 
chased the  McCallsburg  homestead,  and  that 
the  conveyance  In  question  was  made  In  con- 
sideration of  the  money  so  fni-nished,  pursu- 
ant to  an  agreement  made  when  the  McCalls- 
burg homestead  was  sold.  The  testimony  as 
to  the  exact  consideration  for  the  deed  in 
question  is  somewhat  confiicting.  At  one 
time  defendant  H.  C.  Roark  testified  that  the 
deed  was  made  in  consideration  of  a  claim 
bis  wife  held  against  the  firm,  and  at  another 
be  said  that  he  purchased  the  property  pursu- 
ant to  an  agreement  had  with  his  wife  when 
be  sold  the  former  homestead,  and  that  he 
bought  the  property  In  controversy,  and 
turned  It  over  to  her,  to  satisfy  a  claim  she 
bad  against  bim  for  the  money  he  received 
of  her,  and  placed  in  the  business  of  Dawson 
&  Boark.  The  testimony  tends  to  show  that 
the  McCallsburg  property  was  obtained  in  ex- 
change for  a  team  belonging  to  Mrs.  Roark, 
which  she  received  from  her  grandmother's 
estate;  but  the  property  was  taken  in  the 
name  of  the  husband,  and  there  was  no 
agreement  made  at  the  time  by  which  the 
husband  was  to  retom  or  repay  the  money 
furnished.  No  contractual  relations  are 
claimed  to  exist  between  them  until  the  time 
of  the  sale  of  the  first  homestead,  and  that 
there  was  then  any  other  than  an  agreement 
to  at  some  time  reinvest  the  money  in  an- 
other homestead  we  very  much  doubt    The 


case,  then,  in  this  respect,  to  much  like  Ro- 
mans V.  Maddux,  77  lovni,  203,  41  N.  W.  703. 
We  do  not  think  there  was  any  consideration 
for  the  transfer  to  the  wife. 

2.  It  is  contended,  however,  that  the  prop- 
erty in  suit  is  the  homestead  of  the  defend- 
ants, and  not  subject  to  execution.  That  it 
Is  80  occupied  and  used  must  be  conceded, 
but  it  was  acquired  after  plaintiff's  claim  was 
contracted.  Defendants  say  to  this,  how- 
ever, that  it  was  purchased  from  the  pro- 
ceeds of  the  former  homestead,  and  is  there- 
fore exempt  This  presents  the  only  question 
open  to  debate  in  the  case. 

Code,  {  2000,  provides  that  "the  owner  may, 
from  time  to  time  change  the  limits  of  the 
homestead,  *  *  *  or  may  change  it  entire- 
ly, but  such  change  shall  not  prejudice  convey- 
ances or  liens  made  or  created  previously  there- 
to, and  no  such  change  of  the  entire  homestead 
made  without  the  concurrence  of  the  husband 
or  wife,  shall  affect  his  or  her  right  or  those 
of  the  children."  Section  2001i  "The  new 
homestead  to  the  extent  In  value  of  the  old  is 
exempt  from  execution  in  all  cases  where  the 
old  or  former  homestead  would  have  been  ex- 
empt, but  in  no  other  nor  in  any  greater  de- 
gree." It  may  be  conceded  that  defendants, 
at  the  time  they  sold  the  first  homestead.  In- 
tended at  some  time  to  acquire  a  new  one  of 
about  the  value  of  the  old,  but,  instead  of  do- 
ing this  within  a  reasonable  time,  the  defend- 
ant H.  C.  Roarlc,  with  the  knowledge  and  con- 
sent of  the  wife.  Invested  the  money  in  busi- 
ness, and  used  it  for  many  months  as  a  part 
of  his  investment,  In  the  firm  of  which  he  was 
a  member.  With  It  goods  were  purchased, 
and  credit  granted  on  the  strength  thereof. 
While  so  invested,  it  or  the  property  acquired 
was  liable  to  execution  or  garnishment,  and 
this  without  reference  to  the  fact  that  it  came 
from  a  former  homestead.  Whatever  may  have 
been  the  intention  originally,  it  clearly  ap- 
pears that  the  defendants  abandoned  their  in- 
tention to  immediately  purchase  a  homestead, 
and  proceeded  to  tiazard  the  funds,  for  a  time 
at  least,  in  a  business  venture.  The  case  is 
quite  different  in  its  facts  from  Benham  v. 
Chamberlain,  39  Iowa,  358,  and  Pearson  v. 
Mlntum,  IS  Iowa,  36.  In  each  of  these  cases 
there  was  a  definite  intention  to  purchase  a 
new  homestead  with  the  funds  arising  from 
the  old,  which  was  never  abandoned,  and  the 
court  found  that  part  of  the  proceeds  of  the 
first  was  actually  used  In  the  purchase  of  the 
second.  There  was  no  delay  In  carrying  out 
the  intention,  and  no  credit  was  given  on 
the  strength  of  the  supposition  that  the  home- 
stead right  was  abandoned.  In  the  case  of 
State  V.  Geddis,  44  Iowa,  537,  it  to  said:  "If 
a  homestead  be  sold,  and  the  proceeds  applied 
to  some  other  use,  no  doubt  the  exemption 
would  cease;  but  when  the  sale  Is  made  on 
credit  and  with  the  intention  of  using  the  pro- 
ceeds, when  collected,  in  purchasing  another 
homestead,  and  the  proceeds  are  not  put  to 
any  Intervening  use,  they  are  exempt  while 
thus  in  transitu,  bo  to  speak,  from  the  old 
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homestead  to  the  new."  This,  It  seems  to  us, 
iinuouiices'  the  correct  role,  one  that  is  calcu- 
lated to  effectuate  the  Intention  of  the  legis- 
lature, and  to  preserve  the  right  to  make  an 
honest  and  bona  fide  change  of  homestead. 
Applying  this  test  to  the  case  at  bar,  it  is 
clear  that  the  property  is  not  exempt  See, 
also,  Dalton  v.  Webb,  83  Iowa,  478,  50  N.  W. 
58;  Rogers  t.  Raisor,  60  Iowa,  855,  14  N.  W. 
317.  The  decree  of  the  district  court  is  af- 
firmed. 


PULLET  T.  CHICAGO,  B.  &  Q.  RY.  CO. 

(Supreme  Conrt  of  Iowa.    May  18,  1895.) 

Action  aoaihtst  Railroad  Company  —  Personai, 

ISJUBIEa — CkOSSINQ   TBACK3   AT   STATION 
— CONTHIBUTOHT  NeGLIQBKCE. 

In  going  to  the  depot  of  defendant,  de- 
ceased crossed  at  a  point,  not  a  public  street, 
where  there  were  about  15  lines  of  track,  and  was 
killed,  while  so  doing,  by  defendant's  cn(;ine. 
At  either  end  of  the  path  where  she  crossed  the 
comjpany  had  sign  boards  ererted,  warning  the 
public  of  the  danger,  and  forbidding  persons  to 
cross  there.  A  short  distance  further  was  a  pub- 
lic street,  leading  to  the  depot,  over  which  but 
rnur  or  five  lines  of  track  crossed,  and  where  the 
danger  was  comparatively  slight,  and  deceased 
liad  ample  time  to  go  that  way.  BM,  that  de- 
ceased was  negligent. 

Appeal  from  district  court.  Page  county; 
Walter  I.  Smith,  Judge. 

PlatntlCTs  intestate  was  killed  on  defend- 
ant's line  of  road,  and  this  is  an  action  to 
recover  damages  to  her  estate.  The  court 
directed  a  verdict  for  the  defendant,  and  the 
plaintiff  appealed.    Affirmed. 

C.  S.  Keenan  and  G.  B.  Jennings,  for  ap- 
pellant    Smith  McFherson,  for  appellee. 

GRANGER,!.  Plalntlfrs  Intestate  was  kill- 
ed on  the  defendant's  depot  g^rounds  at  Ores- 
ton,  Iowa,  in  August,  1891,  by  one  of  de- 
fendant's engines.  The  ground  upon  which 
the  court  directed  a  verdict  for  the  defend- 
ant was  the  contributory  negligoice  of  the 
deceased.  The  line  of  defendant's  tracks 
past  Its  depot  In  Oreston  is  east  and  west 
The  depot  is  on  the  north  side,  and  south  of 
it  are  15  tracks,  all  running  east  and  west 
Union  street  is  immediately  south  of  these 
tracks.  In  the  neighborhood  of  the  depot 
are  four  streets  running  north  and  south,  aa 
follows:  Elm,  Maple,  Pine,  and  Walnut;  and 
they  are  located  in  the  order  named,  Elm 
street  being  at  the  east  At  Elm  street 
there  is  a  public  crossing  for  teams  and  foot 
passengers,  and  the  tracks  at  that  point  are 
only  four  or  fire  in  number.  The  north  end 
of  defendant's  passenger  platform  is  on  this 
street  The  other  end  of  the  platform  is 
on  Pine  street,  as  the  street  appears  on  the 
north  side  of  the  tracks.  Neither  Maple, 
Pine,  nor  Walnut  street  crosses  the  defend- 
ant's line  of  tracks,— that  is,  they  are  not 
open  for  travel  across  them,— nor  does  it  ap- 
pear that  they  are  In  fact  so  established; 
but  each  of  said  streets  Is  on  both  sides  of 


the  tracks.     From   Maple   street  south   of 
the  tracks  to  the  same  street  north  one  must 
cross  the  15  lines  of  tracks  and  the  depot 
platform,  30  feet  in  width.     At  the  end  of 
Maple  street  south  of  the  tracks,  and  Just 
at  the  edge  of  the  depot  grounds,  on  Uuion 
street,  is  a  post  eight  feet  high,  with  a  ttoani 
at  the  top,    with   the  words:    "Dangerous. 
This  is  no  thoroughfare.     People  crossing 
here   will   be   trespassers."    On   the   north 
sid6  of  the  tracks,  at  the  end  of  Maple  street 
is  a  similar  sign.    On  the  day  of  the  acci- 
dent the  deceased,  with  four  others,  started 
from  a  house  on  Walnut  street  south  of  tbe 
tracks,  and  went  north  to  Union  street,  and 
then  west  on  Union  street     The  deceased 
was  a  Mrs.  Ludwick.    A  sister  of  hers  was 
to  take  a  train  for  St  Joseph,  Mo.,  and  tbe 
party    were   going   to  tlie   train.     What    is 
known  as  the  "fast  mail  train"   from   the 
east  had  Just  arrived,  and  the  engine  was  to 
be  changed  there.    The  train  for  St  Jonepb 
was  to  leave  after  the  fast  mall  had  gone 
west    The  engine  coming  In  with  the  train 
was  disconnected,  and  ran  west,  and  switch- 
ed onto  another  track,  and  then  ran   back 
east     As  the  party  wore  at  or  near  Maple 
street,  the  deceased  said  to  her  sister,  who 
was  walking  with  a  Mr.  Langsdale,  one  of 
the  party,  "I  believe  that  Is  your  train." 
Mr.  Langsdale  said:    "No,  that  is  not  your 
train.     It  is  not  time  for  your  train  for  half 
an  hour.    There  is  plenty  of  time.     Let  us 
go  around  by  the  walk."     Tbe  sister  and 
Langsdale  went  on  to  Elm  street,  and  across 
to  the  depot  on  tbe  walk,  while  the  other 
three  ladles  turned  in  on  Maple  street;   and 
in  crossing  the  tracks  Mrs.  Ludwick   and 
another  lady  were  killed  by  the  engine  that 
had  been  detached  from  the  train,  and  was 
backing  east  on  one  of  the  tracks  they  were 
crossing.     Notwithstanding  this  situation  as 
to  "danger  boards"  being  placed  on  Maple 
street  people  had  been  in  the  habit  of  cross- 
ing to  and  from  tbe  depot  for  years,  both  Id 
the  daytime  and  nighttime.    It  seems  to  have 
been  a  very  common  practice.    These  boards 
had  been  there  for  years,  and  the  warning 
given   thereby   much   disregarded,   and    be- 
cause of  this  travel  there  seemed  to  be  a 
path  across  the  tracks  from  Maple  street. 
There  is  evidence  tending  to  show  negllsence 
on  the  part  of  the  engineer  in  backing  bis 
engine.  In  not  looking,  and  In  running  too 
fast     Plaintiff  attempts  to  excuse  the  con- 
duct of  his  intestate  in  crossing  the   track 
as  she  did  because  of  the  habit  of  people  to 
cross  there,  and  that  aside  from  these  dan- 
ger boards,  the  company  had  taken  no  pains 
to  prevent  such  travel,  such  as  protests  or 
otherwise.     So  far  as  a  warning  to  tbe  pub- 
lic was  concerned,  tbe  company  did  its  duty 
when  It  erected  tbe  danger  boards.     It  hard- 
ly seems  possible  that  a  person  could  cross 
there  In  the  face  of  the  warning,  except  with 
a  purpose  to  take  unnecessary  chances.    The 
safe  way  in  this  case  was  but  a  little  fut^ 
ther,  and  there  was  plenty  of  time.     There 
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wa*  reeny  no  ezcnse  for  making  tbe  ven- 
ture. At  the  crossing  on  Klin  street  there 
was  a  flagman,  and  the  necessary  precau- 
tions taken  for  safety  In  crossing  the  tracks. 
The  law  does  not  require  that,  after  this 
public  warning,  the  company  must  repeat 
it  by  protests  or  otherwise.  It  does  not  ap- 
pear that  the  company  lu  any  way  invited 
travel  across  the  tracks.  It  had  done  enough 
to  put  people  on  guard  for  their  safety. 
People  going  across  the  tracks  were  trespass- 
ers, and  the  company  owed  them  no  duty 
to  watch  for  their  presence.  This  has  been 
repeatedly  held  by  this  and  other  courts,  and 
is  a  salutary  rule  of  law.  It  appears  very 
conclusively  that  the  deceased,  with  the  oth- 
ers, rushed  upon  the  tracks  without  thought 
or  concern  for  their  safety.  That  there  was 
negligence  does  not  seem  to  admit  of  doubt. 
The  case,  by  tho  division  of  the  party,  where- 
by some  pursued  the  course  designed  for 
such  travel  and  the  othws  a  way  forbidden, 
in  a  way  demonstrates  the  line  between 
negligence  and  diligence.  It  Is  seldom  that 
we  see  so  clear  a  case  of  contributory  negli- 
gence as  this.  No  case  to  which  we  are 
cited  or  know  of  Is  against  the  conclusion 
of  tbe  district  court,  and  its  Judgment  Is  af- 
flrmed. 


REBD  V.  REED  et  aL 

(Supreme  Court  of  Iowa.    May  18,  1895.) 

Salb  of  Dbcedbnt'b  Lakd  —  Patmbkt  of  Debts 
— Application  of  Administrathix — 

Dblat  in  Filing. 
A  claim  was  allowed  against  decedent's 
estate,  which  the  aaseta  on  hand  were  InsufiBcIent 
to  pay  withont  selling  land.  Leave  was  granted 
the  administratrix  to  ask  the  court  of  another 
state  for  an  order  to  sell  land  therein,  bat  this 
was  never  done,  becanse  a  suitable  purchaser 
conld  not  be  fonnd.  The  applioatioii  of  the  ad- 
ministratrix for  an  order  to  sell  land  in  Iowa  was 
delated  partly  in  the  hope  that  the  land  in  the 
foreign  state  might  be  sold  for  enough  to  pay  the 
claim,  and  partly  becanse^f  delay  on  the  part  of 
her  former  attorney;  bur  it  appeared  that  she 
had  been  endeavoring  in  good  faith  for  some 
months  to  institnte  the  proceeding.  Hdd  that, 
nnder  the  circumstances,  the  lapse  of  3  years,  1 
month,  and  11  days  after  the  complpted  publica- 
tion of  notice  of  the  appointment  of  the  adminis- 
tratrix, should  not  bar  an  application  to  sell  land. 

Appeal  from  district  court,  Hardin  county; 
O.  R.  Hlndman,  Judge. 

PlaintifF  asks  an  order  to  sell  an  undivided 
one-balf  of  the  homestead  property  of  her- 
self and  deceased  husband,  to  pay  debts  of 
said  estate.  Defendants,  tbe  brothers  and 
sisters  of  deceased,  and  only  heirs,  an- 
swered, alleging,  among  other  defenses,  that 
this  action  is  barred  by  the  statute  of  Umi- 
tationa  As  the  other  defenses  are  not  In- 
sisted upon  in  argument,  they  need  not  be 
noticed.  Decree  was  entered  granting  an 
order  as  prayed.  Defendants  appeal.  Af- 
flrmed. 

C.  B.  Albrook,  for  appellants.  Huff  ft 
Ward,  for  appellee. 


GIVEN,  O.  J.  1.  Appellants  say  In  argti- 
ment:  "This  case  Involves  the  settlement  of 
but  one  proi)osltlon  we  care  to  discuss:  Is 
the  right  of  action  of  plaintiff  barred  by  the 
statute  of  limitations?"  The  facts  appear- 
ing upon  this  question  are  these:  S.  A. 
Reed  died  July  1,  1890,  leaving  the  plaintiff, 
his  widow,  and  the  defendants,  his  brothers 
and  sisters,  the  only  heirs  surviving  him. 
The  property  described  was  occupied  by  de- 
ceased and  plaintiff  as  their  homestead  at 
and  for  a  long  time  prior  to  his  death,  and 
by  the  plaintiff  ever  since.  Plaintiff  was 
appointed  administratrix  of  tbe  estate  on 
July  6,  1890,  and  letters  Issued  to  her  on 
July  Tth.  Notice  of  her  appointment  was 
published  from  July  8th  to  29th.  and  an  In- 
ventory and  list  of  heirs  and  description  of 
real  estate  filed  September  1,  1890.  August 
26,  1890,  Hardin  county  filed  a  claim  for 
$1,142.13  for  money  expended  by  it  for  keQ>> 
ing  deceased  at  the  hospital  for  the  Insane, 
which  claim  was  allowed  by  the  court  on 
tbe  18th  day  of  October,  1890.  On  June  22, 
1S91,  plaintiff  was  granted  leave  to  Institute 
proceedings  in  the  courts  of  Nebraska  for 
the  sale  of  real  estate  there  situated.  The 
assets  on  hand,  including  the  Nebraska  land, 
are  insufficient  to  pay  said  claim  of  Hardin 
county;  therefore  plaintiff  filed  this  petition 
on  the  9th  day  of  September,  1893. 

In  McCrary  v.  Tasker,  41  Iowa,  258,  this 
court  said:  "Our  statute  contains  no  limita- 
tion of  the  time  witbln  which  an  executor 
must  make  application  for  the  sale  of  real 
estate  for  tlje  payment  of  debts.  But  It  is 
manifest  that  tbe  right  ought  not  to  con- 
tinue without  limitation.  There  must  be 
some  time  when  the  heirs  may  take  posses- 
sion of  the  teal  estate,  and  safely  occupy. 
Improve^  and  dispose  of  it  as  their  own." 
It  is  further  stated  on  page  260,  as  the  con- 
clusion arrived  at,  as  follows:  "By  analogy 
to  the  rule  established  in  Maine,  New  Hamp- 
shire, Massachusetts,  and  Illinois,  we  are 
disposed  to  hold  that,  as  a  general  rule  in 
this  state,  an  application  of  the  executor  to 
sell  real  estate  of  the  decedent  for  the  pay- 
ment of  debts  will  not  be  sustained,  unless 
made  witbln  eighteen  months  from  the  time 
the  executor  gives  notice  of  his  appointment 
unless  the  peculiar  circumstances  of  the  case 
>are  of  such  character  as  to  make  it  the  duty 
of  a  court  of  equity  to  depart  from  this  gen- 
eral rule,  and  that,  nnder  such  circum- 
stances, the  application  must  be  made  with- 
in a  reasonable  time."  It  will  be  observed 
tbat  this  petition  was  not  filed  until  3  years, 
1  month,  and  11  days  after  the  completed 
publication  of  notice,  and  therefore  was  not 
within  the  limit  announced  by  this  court. 
The  question  to  be  determined  is  whether 
tbe  circumstances  are  such  as  to  make  it  the 
duty  of  a  court  of  equity  to  depart  from  the 
general  rule  as  announced.  Plaintiff  had 
leave  from  the  Iowa  court  to  ask  the  proper 
court  in  Nebraska  for  an  order  to  sell  the 
Nebraska  land;   but  this,  as  we  understand 
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It,  was  never  done,  becanse  plaintiff  was  not 
able  to  find  a  purchaser  who  would  pay  what 
she  regarded  as  the  fair  value  of  the  land. 
We  are  Inclined  to  think  that  this  applica- 
tion was  delayed  somewhat  In  the  hope  of 
being  able  to  sell  that  land  for  an  amount 
which,  with  that  on  hand,  might  pay  the 
debts.  We  are  satisfied  that  plalntilf  had 
•been  endeavoring  In  good  faith,  for  some 
months  preceding  the  filing  of  this  petition, 
to  have  this  proceeding  instituted,  and  that 
It  was  not  done  because  of  delay  on  the  part 
of  the  attorney  with  whom  she  then  con- 
sulted, and  that,  in  consequence  of  bis  de- 
lay, she  employed  the  counsel  now  appear- 
ing. Without  discussing  the  circumstances 
further,  we  will  say  that  they  are  such  as 
that,  in  view  of  the  brief  time  that  elapsed 
after  the  expiration  of  the  limit  and  the 
bringing  of  this  action,  we  think  a  court  of 
equity  should  not  hold  the  action  to  be 
barred.  In  the  cases  cited  wherein  the  ac' 
tion  was  held  to  be  barred,  a  much  longer 
time  elapsed  between  the  expiration  of  the 
limit  and  the  bringing  of  the  action.  In  the 
case  cited  above,  it  was  thirteen  years.  In 
Hadley  v.  Gregory,  57  Iowa,  157,  10  N.  W. 
'319,  more  than  four  years  had  expired.  In 
Wilson  V.  Stanton,  58  Iowa,  404,  10  N.  W. 
792,  more  than  fifteen  years  had  expired 
after  administration  was  granted.  In  Cres- 
well  V.  Slack,  68  Iowa,  110,  26  N.  W.  42, 
the  proceeding  was  not  instituted  for  more 
tlian  four  years  after  administration  grant- 
-ed,  and  In  the  meantime  the  property  had 
■been  sold  and  conveyed,  by  the  guardian,  to 
innocent  purchasers. 

As  already  stated,  the  only  question  be- 
fore us  is  whether  "the  peculiar  circum- 
stances of  the  case  are  of  such  a  character 
as  to  make  it  the  duty  of  a  court  of  equity 
to  depart  from  this  general  rule";  namely, 
the  limit  named.  Our  conclusion  la  that  the 
circumstances  are  of  that  character,  and  that 
the  decree  of  the  district  court  should  be 
.affirmed. 


WINCH  ».  BOLTON  et  al. 

(Supreme  Court  of  Iowa.    May  18,  1895.) 

Divorced  Wifk  —  Iktirest  in  Husband's  Land  * 

— pcrcbabe-mnkst  notss— dcfbnrb  to  sott 

— Warranty — Ck>LLATBKAi.  BBcmtiTT. 

1.  A  divorced  wife  has  no  interest  in  the 
lands  of  het  late  husband. 

2.  In  an  action  for  the  price  of  land  con- 
veyed by  warranty  deed,  the  fact  that  a  judgment 
against  the  grantor  was  not  satisfied  until  a  few 
days  after  the  commencemeDt  of  the  suit  is  no 
defense. 

3.  Defendant  cannot  complain  that  payments 
made  by  him  were  credited  on  indebtedness  of  his 
to  plaintiff  other  than  the  notes  in  suit,  when  this 
was  done  with  his  full  knowledge. 

4.  It  is  DO  defense  to  a  suit  on  notes,  brought 
upon  a  default  in  the  paj-ment  of  interest,  that  a 
chattel  mortgage  was  given  to  secure  such  inter- 
est, and  tiiat  this  has  not  l)een  foreclosed,  there 
being  no  waiver  of  the  right  to  sue  on  such  de- 
fault 


Appeal  from  district  court,  Harrison  coun- 
ty; A.  Van  Wagenen,  Judge. 

Suit  In  equity  to  foreclose  4.  mortgage  ex- 
ecuted by  defendants  upon  certain  real  es 
tate  to  secure  the  payment  of  eight  notes 
made  by  defendants  to  plaintiff's  asali^iior, 
S.  F.  Winch.  It  Is  alleged  in  answer  (1) 
that  the  suit  was  prematurely  brongbt,  for 
that  nothing  was  due  when  the  action  was 
commenced;  (2)  that  there  la  a  defect  In  the 
title  to  the  land  for  which  the  notes  Trere 
given;  (3)  that  plaintlfTs  assignor  made 
false  and  fraudulent  representations  re- 
garding the  title  to  the  land  which  formed 
the  consideration  for  the  notes.  And,  by 
way  of  counterclaim,  defendant  averred 
that  he  received  a  warranty  deed  for  the 
land  purchased  of  plaintiff's  assignor,  for 
which  the  notes  in  suit  were  given,  and 
that  there  has  been  a  breach  in  the  cove- 
nants of  warranty.  In  this:  that  at  tbe  time 
of  the  making  of  the  deed  there  was  an 
unsatisfied  Judgment  against  Winch  for  the 
sum  of  $1,200;  and  that  Winch's  wife  never 
signed  the  deed  to  the  land,  and  that  ber 
name  was  forged  thereto.  It  is  also  alleged 
that  the  clause  in  the  notes  and  mortgage 
maldng  tbe  whole  amount  due  on  fallnre  to 
pay  any  installment  of  interest  or  principal 
was  for  a  valuable  consideration,  to  wit 
the  execution  of  a  chattel  mortgage  by  de- 
fendant Henry  Bolton  upon  certain  crops, 
changed,  and  the  security  afforded  by  the 
chattel  mortgage  substituted  therefor,  and 
that  this  action  is  prematurely  brought,  for 
that  the  rights  of  plaintiff  under  the  chattel 
mortgage  have  not  been  exhausted.  Upon 
the  Issues  thus  joined  the  cause  was  tried. 
and  a  decree  passed  for  plaintiff,  and  de- 
fendants appeaL    Affirmed. 

S.  H.  Cochran,  for  appellants,  h.  R. 
Bolter,  for  appellee. 

DEEMER,  J.  Some  time  In  tbe  year 
18SX),  S.  F.  Winch.  plaintifTs  assignor,  sold 
to  the  defendants  a  \ract  of  land  In  Harri- 
son county,  Iowa,  for  tbe  agreed  considera- 
tion of  $2,769.  The  purchase  price  was  rep- 
resented by  8  notes,  due  in  3,  4,  6,  6,  7,  8, 
9,  and  10  years,  each  bearing  8  per  cent. 
interest  These  notes  were  secured  by 
mortgage  upon  the  land.  It  was  provided 
in  the  notes  and  in  the  mortgage  that  a  fail- 
ure to  pay  the  Interest  on  the  notes  within 
10  days  after  it  became  due  should  cause 
the  whole  of  the  notes  to  mature  and  be- 
come collectible.  Tbe  deed  from  Winch  to 
defendants  was  signed,  not  only  In  his  in- 
dividual name,  but  also  by  himself  as  attor- 
ney in  fact  for  his  wife,  Sarah  F.  Wincb. 
under  a  power  of  attorney  purporting  to 
have  been  signed  by  her.  It  is  claimed  by 
defendants  that  this  power  of  atiomey  did 
not  bear  the  genuine  signature  of  Sarah  P. 
Winch,  but,  on  the  contrary,  that  it  was 
false  and  forged.  Testimony  was  taken 
upon  this  issue,  but,  as  we  view  the  case, 
it  Is  entirely  Immaterial  to  determine  who 
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iB  right  abont  this  matter,  for  the  testimony 
conclusively  establishes  that  these  persons 
wore  divorced  from  each  other  on  April  30, 
1S!)2,  in  the  state  of  Nebraslia.  As  the  title 
to  the  land  -was  in  S.  F.  Winch,  the  divorced 
wife  lias  now  no  claim  therein,  and  it  is  not 
necessary  to  determine  whether  she  signed 
the  power  of  attorney  or  not.  The  only  tes- 
timony as  to  judgments  existing  against  the 
land  shows  tliat  they  were  satisfied  Feb- 
ruary 16,  1893.  This  was  a  few  days  after 
the  commencement  of  the  suit,  bnt  of  tills 
-defendants  cannot  complain. 

2.  It  Is  also  contended  on  behalf  of  ap- 
pellants that  nothing  was  due  on  the  notes 
at  the  time  this  action  was  commenced, 
tbat  the  interest  and  principal  due  tiad  been 
paid,  and  that  the  suit  is  premature.  This 
presents  a  question  of  fact,  which  requires 
but  little  discussion.  It  appears  that,  when 
tbe  notes  in  suit  were  executed,  defendants, 
or  one  of  them,  were  indebted  to  plaintiff's 
assignor  on  other  notes,  and  that  subse- 
qnent  to  that  time  they  borrowed  money 
and  became  otherwise  indebted  to  S.  F. 
Winch.  It  also  appears  that  Winch  had  a 
mortgage  upon  most,  if  not  all,  of  their 
-cbattel  property,  to  secure  some  of  these 
notes,  as  well  as  the  interest  due  on  some 
or  all  of  those  in  suit  It  is  shown  that  de- 
fendants have  made  some  payments  to  S. 
F".  Winch,— not  as  many  as  they  claim,  how- 
-eTer;  but  it  is  also  shown  that  these  pay- 
ments were  properly  credited  upon  in- 
-debtedness  of  defendants  other  than  the 
notes  in  suit.  These  credits  were  made 
with  full  knowledge  of  defendants,  and  they 
<;annot  complain.  Nothing  has  been  paid 
npon  the  notes  in  suit  True  it  is  that 
plaintiff  or  her  assignor  holds  a  chattel 
mortgage  upon  some  property  as  secorlty 
for  a  part  of  the  interest  due  on  the  notes 
^ven  for  the  land;  but,  as  we  understand 
It,  the  decree  properly  guards  defendants' 
rights  by  providing  that  any  amount  real- 
ized from  the  sale  of  the  mortgaged  prop- 
erty sliall  be  credited  on  the  Judgment  ren- 
-dered  in  this  suit  No  one  contends  that 
tbis  mortgaged  property  is  sufficient  in 
value  to  pay  the  principal  and  interest  due 
on  the  notes  in  suit.  The  testimony  does 
not  show  any  ag^reement  upon  the  part  of 
plaintiff  or  her  assignor  to  accept  the  clmt- 
tel  mortgage  in  lieu  of  the  agreement  in 
tbe  notes,  as  claimed. 

We  have  gone  over  tbe  whole  record  with 
<rare,  and  reach  the  condosion  tbat  the  de- 
■cree  is  right    Affirmed. 


WALKER  V.  WALKER. 

(Snpr>>m«!  Conr*  of  Iowa.    May  22,  1885.) 

JcDOMBKT— Amendment  oh  Appeau 

Where  it  1(  tmcertaln  whether  a  jadgment 

'for  dpfendant  disposed  of  and  included  a  certain 

item  pleaded  by  way  of  set-off.  but  it  is  inferable 

Iherptroni  that  it  did  not,  and  tbe  judgment  is  ex- 


cessive if  it  is  not  included,  but  as  near  as  may  be 
just  if  it  is  included,  the  judgment  will  be  amend- 
ed on  appeal  so  as  to  lie  a  bar  to  further  recovery 
for  such  item. 

Appeal  from  district  court.  Cedar  county; 
J.  D.  Griffin,  Judge. 

The  plaintiff  is  father  to  the  defendant 
Plaintiff  owns,  and  lias  owned  since  prior  to 
1881,  a  farm  consisting  of  160  acres  of  land, 
en  which  he  owned  stock  and  farming  imple- 
ments. Plaintiff  represents  that  in  1881  he 
entered  into  an  agreement  with  defendant 
whereby  he  (defendant)  was  to  live  in  the 
home  on  the  farm  with  plaintiff  and  his  wife, 
and  work  the  farm,  and  that  the  entire  pro 
ceeds  of  the  farm  were  to  be  divided  between 
them;  that  defendant  took  possession  of  the 
farm  in  pursuance  of  the  agreement,  and 
worked  it  till  the  commencement  of  this  suit, 
in  February,  1802;  tliat  defendant  has  wholly 
neglected  to  account  to  plaintiff  for  one-half 
of  the  proceeds  of  the  farm,  and  has  con- 
verted the  same  to  his  own  use;  that  the 
value  of  the  proceeds  from  the  farm  for  each 
of  those  years  la  not  less  than  $1,000,  to  one- 
half  of  which  he  is  entitled.  He  further  rep- 
resents that  the  stock  on  the  place  when  de- 
fendant took  possession  has  been  sold  and 
used  by  the  defendant  and  that  he  is  entitled, 
from  the  stock  now  on  the  place,  to  an  amount 
equal  in  value  to  that  on  the  place  when  de- 
fendant took  possession.  Plaintiff  asks  that 
defendant,  by  his  answer,  be  required  to 
state  the  amount  he  has  received  from  the 
farm  from  year  to  year;  that  it  be  adjudged 
that  plaintiff  is  the  owner  of  the  stock  now 
on  the  farm  to  tbe  amount  of  that  taken  by 
defendant,  or  the  value  thereof;  that  ha  be 
adjudged  to  be  the  owner  of  one-half  of  the 
stock  in  excess  of  that  amotmt;  and  asks  for 
general  equitable  relief.  A  receiver  was  ap- 
pointed at  the  instance  of  plaintiff,  who 
holds  the  property  or  its  proceeds  subject  to 
the  further  orders  of  the  court  The  defend- 
ant admits  having  possession  of  the  farm, 
but  denies  that  it  was  in  pursuance  of  an 
agreement  to  work  the  farm  and  divide  toe 
proceeds;  and  he  says  that  the  agreement  whs 
that  he  should  have  the  use  of  the  eeme  with- 
out charge,  except  that  be  should  keep  and 
furnish  a  bouse  for  plaintiff  and  his  wife, 
and  should  keep  said  place  in  repair  and  pay 
the  taxes  thereon,  and  with  the  further  agi-ee- 
ment  that  plaintiff  would  secure  to  defendant 
the  title  to  said  land,  and  make  him  secure 
in  the  improvements  he  should  make  thereon. 
Defendant  then  makes  a  showing  that  he 
expended  for  the  support  of  plaintiff  and  wife. 
In  board,  clothes,  and  washing,  the  sum  of 
13,233;  for  medicine,  medical  attendance,  and 
personal  services  of  defendant  and  wife  in 
sickness,  $000;  for  hired  help  on  the  farm, 
$7,004;  for  defendant's  personal  services  on 
the  farm,  $4,320;  for  money  fiunished  to 
plaintiff,  $400;  and  for  the  crops  from  40 
acres  of  land  owned  by  defendant,  which 
were  used  to  feed  atock  on  the  farm,  $140 
per  year.  Another  suit  between  these  iiar- 
ties  has  been,  and  ia  likely  yet,  pending,  In- 
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TolTlng  the  title  to  the  farm  In  question, 
which  In  the  district  court,  In  the  particular 
as  to  the  title,  was  decided  In  favor  of  plain- 
tiff, and  In  that  particular  affirmed  in  thlu 
court  In  that  suit.  In  the  district  court,  an 
allowance  was  made  to  defendant  for  $1,700 
for  Improvements  on  the  farm,  and  a  Hen 
was  established  therefor  on  the  land.  That 
suit  was  decided  In  the  district  court  before 
the  issues  were  completed  in  this  case;  and 
In  a  part  of  the  answer,  "by  way  of  counter- 
claim," the  facts  as  to  the  entry  of  such  de- 
cree and  allowance  are  recited,  with  an  aver- 
ment that  "plaintiff  refuses  to  make  any  con- 
veyance or  other  EU'rangementa  to  pay  or  se- 
cure defendant  for  amounts  expended  for 
support  of  plaintiff  and  wife,  and  for  their 
medicine,  medical  attendance,  and  money 
paid  to  them,  or  for  Improvements,  repairs, 
and  taxes  made  and  paid  on  said  land";  and 
Judgment  is  asked  for  the  amount  in  excess 
of  the  amount  of  the  rental  value  of  the  land 
In  case  no  partnership  is  found.  The  part- 
nership mentioned  has  reference  to  plaintiff's 
claim  that  the  farm  was  to  be  worked  and  the 
proceeds  divided.  The  district  court  found 
that  tliere  was  no  partnership,  and,  on  a  "gen- 
eral accounting,"  found  that  there  was  due 
plaintiff  from  defendant  $500.  The  plaintiff 
Bpi>caled.    Modified   and   aflSrmed. 

Milton  Remley  and  Wheeler  &  Mofflt,  for 
appellant  Wolf  &  Hanley,  R.  O.  Cousins,  and 
S.  H.  Falrall,  for  appellee. 

GRANGER,  J.  It  te  agreed.  In  argument 
that  the  court  can  no  more  than  approximate 
Justice  In  the  case,  because  of  the  condition 
of  the  record  as  to  evidence  on  which  to  base 
conclusions.  Appellant  claims  that  there  Is 
neither  an  issue  nor  evidence  that  wIU  sus- 
tain a  finding  that  defendant  was,  when  he 
took  the  farm,  to  become  the  owner  of  the 
personal  property  thereon.  It  Is  true  thut 
defendant  makes  no  such  claim  in  his  plead- 
ings, and  the  testimony  to  that  effect  Is  re- 
markably slight  From  the  Judgment  entry 
it  is  not  easy.  If  possible,  to  know  what  the 
conclusion  was  In  that  respect  The  aggre- 
gate of  defendant's  counterclaim  is  nearly 
120,000.  Plaintiff  concedes.  In  his  pleading. 
that  he  has  not  data  or  information  from 
which  to  know  the  amonnt  to  which  he  would 
be  entitled  under  his  claim  as  to  occupancy, 
and  hence  be  asks  an  accounting  to  show. 
The  defendant  asks,  if  the  partnership  Is 
not  found,  that  his  counterclaim  be  estab- 
lished, and  that  he  have  judgment  for  any 
excess  over  the  rental  value  of  the  farm. 
The  partnership  was  specially  foimd  not  to 
exist  The  Judgment  evidently  gives  all  the 
property  on  hand,  or  its  proceeds  in  the  hands 
of  the  receiver,  to  the  defendant  in  the  gen- 
eral accounting,  and  requires  him  to  pay 
1600.  In  the  "decree  and  order"  in  this  case, 
after  the  finding  that  "no  partnership  existed 
between  plaintiff  and  defendant,"  is  the  fol- 
lowing:  "But  after  considering  all  the  Items 


of  charges  and  claims  made  by  plalnttif  In 
his  original  petition,  and  the  amendments 
thereto,  and  all  the  defenses  and  counter- 
claims made  by  defendant  in  his  answer  and 
the  amendments  thereto,  the  court  finds  that 
on  a  general  accounting  of  all  such  matters, 
there  is  due  from  defendant  to  plaintiff  the 
sum  of  five  hxmdred  dollars."  This  indi- 
cates that  the  conclusion  involves  all  the 
claims  of  both  parties,  and  that  with  proper 
credits  on  all  such  claims,  $500  are  due  the 
plaintiff.  If  this  judgment  is  In  satisfaction 
of  the  claim  for  improvements  on  the  farm, 
we  are  able  to  concur  in  the  result,  for  it 
likely  approximates,  as  nearly  as  can  well  be, 
a  Just  result  If  it  does  not  include  the  claim 
for  improvements,  we  could  not  concur,  for 
the  decree  would  be  cfearly  unjust  The  mr- 
ther  Judgment  entry  In  this  case  gives  rise 
to  the  doubt  we  have  Indicated.  It  is  as  fol- 
lows: "And  It  is  therefore  finally  ordered 
and  adjudged  and  decreed  that  the  plaintiff 
have  and  recover  of  the  defendant  the  said 
sum  of  five  hundred  dollars;  that  the  injunc- 
tion Id  this  case  be  dissolved  as  to  the  $1,700 
judgment  In  favor  of  defendant  against  plam- 
tlff,  entered  at  the  NovMuber  term,  18U2,  of 
this  court  In  case  No.  7,902;  and  tliat  said 
Injunction  be  made  perpetual  as  to  the  dis- 
position of  personal  property  until  this  $500 
Judgment  is  satisfied,  and,  on  the  payment  or 
satisfaction  of  the  said  $500  judgment  m  this 
case,  the  injunction  as  to  said  personal  prop- 
erty is  to  be  dissolved,  and  E.  W.  Atkins,  the 
receiver,  is  then  to  turn  over  to  the  defend- 
ant all  the  property  in  his  hands  as  receiver, 
and  the  receivership  is  then  to  terminate.  It 
Is  further  ordered  and  adjudged  that  each 
party  pay  one-half  the  costs  in  this  case. 
Judgment  for  costs  axxardiagly." 

Tie  record  leaves  us  somewhat  In  donttt  as 
to  the  effect  of  tliis  entry  as  to  the  injunction, 
and  whetlter  or  not  it  is  Intended  that  the 
$1,700  allowance  in  the  other  suit  is  to  be 
collected.  If  so,  then  that  claim  has  been 
twice  adjudicated,  and,  with  our  conclusion 
in  this  case,  twice  allowed.  On  the  other  ap- 
peal we  reversed  the  district  court  on  the 
allowance  of  the  claim  for  improvements,  but 
only  because  there  was  no  issue  to  Justify 
such  an  allowance;  and,  to  protect  the  rights 
of  defendant  the  reversal  and  judgment  wen; 
without  prejudice  to  the  formation  of  issues 
in  that  case  and  their  determination.  The  or- 
der in  that  case  was  after  the  appeal  of  this 
case,  but  before  its  submission  to  us,  and 
without  rur  knowledge  of  it  Because  of  this 
situation;  unknown  to  the  parties  when  this 
case  was  submitted,  we  are  led  to  consider 
some  matters  not  contemplated  at  the  suh 
mission,  but  absolutely  essential  to  a  just 
conclusion,  and  properly  within  the  record. 
Our  conclusion  is  tlmt  the  judgment  should 
be  affirmed  as  to  the  allowance  of  the  $500: 
and,  because  of  the  Inference  that  the  judg- 
ment below  was  not  intended  as  a  bar  to  a 
further  recovery  for  Improvements  on  the 
farm,  it  should  be  modified  to  that  effect 
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This  order  la  available  to  the  parties  In  ad- 
justing the  other  suit  as  to  the  same  clalni. 
Defendant  will  pay  the  costs  of  this  appeal. 
Modified  and  afilrmed. 


SEIFFERT  &  WIESE  LUMBER  CO.  ▼. 

HARTWELL  et  al. 
(Snpreme  Conrt  of  Iowa.     May  18,  1895.) 

afpeai.abi.b  ouder — contetakce  07  hohbstbad 
—Ratification. 

1.  In  an  action  to  foreclose  a  mortgage,  an 
order  denying  a  motion  to  strike  from  the  petition 
those  portions  thereof  wliich  referred  to  and  set 
out  the  mortgage,  and  the  subsequent  recogni- 
tion of  it  by  the  mortgagors  in  a  second  mortgage  | 
to  other  persons,  is  within  Code,  §  3164,  providing  i 
that  an  appeal  may  be  taken  from  an  intermedi- 
ate order  invoWing  the  merits. 

2.  Code,  §  1990,  provides  that  the  husband 
and  wife  must  "concur  in  and  sign  the  same  joint 
instrument"  conveying  a  homestead.  The  mort- 
gage on  a  homeit'ead  was  signed  and  acknowl- 
edged by  both  hosband  and  wife,  but  the  name  of 
the  wife  alone  appeared  in  the  body  of  the  in- 
Btmment.  Thereafter  the  parties  duly  executed 
a  second  mortgage  to  other  persons,  wherein  they 
rocite<l  that  it  was  subject  to  the  first  mortgage. 
HfM.  that  the  mere  recognition  of  the  void  mort- 
gage in  die  second  mortgage  did  not  make' It  valid. 

Appeal  from  district  court,  Pottawattamie 
,  county;   H.  E.  Deemer,  Judge. 

Action  In  equity  to  recover  the  amount  due 
on  two  promisBory  notes,  and  for  the  fore- 
closure of  a  mortgage  given  to  secure  their 
payment.  The  defendants  filed  a  motion  to 
strike  certain  portions  of  the  petition.  The 
motion  was  overruled  In  part.  The  defend- 
ants Libble  G.  Hartwell  and  T.  J.  Hartwell, 
her  husband,  refused  to  plead  further,  and 
appealed.     Reversed. 

After  the  appeal  was  taken  a  decree  was 
rendered  in  favor  of  the  plaintiff  for  the 
amount  due  on  the  notes,  and  for  the  fore- 
closure of  the  mortgage. 

Robinson  &  Johns  and  A.  B.  Johns,  for  ap- 
pellants.    Benjamin  &  Preston,  for  appellee. 

ROBINSON,  J,  The  notes  described  In  the 
petition  were  given  by  the  appellants,  and 
are  dated  December  22,  1890.  One  was  for 
$181.75,  payable  1  year  after  Its  date,  and 
the  other  was  for  $181.80,  payable  18  months 
after  Its  date.  They  are  alleged  to  be  whol- 
ly onpald,  and  no  question  Is  made  In  regard 
to  either  of  them.  To  secure  their  payment 
a  mortgage  dated  December  26,  1890,  was 
given  on  the  homestead  of  the  appellants, 
which  consisted  of  two  lots  In  Arnold's  ad- 
dition to  Oakland,  in  Pottawattamie  county. 
It  is  not  shown  in  which  of  the  appellants 
the  title  to  the  lots  was  vested.  The  mort- 
gage Is  In  an  ordinary  form,  and  Is  signed 
and  acknowledged  by  both  of  the  apx)ellants; 
but  the  name  of  the  wife  alone  appears  In 
the  body  of  the  Instrument,  and  it  Is  drawn 
throughout  as  though  it  was  to  be  executed 
only  by  her.  The  petition  alleges  that,  after 
the  mortgage  described  was  executed,  the  ap- 
pellants executed  to  the  defendants,  David 


Bradley  &  Ca,  a  second  mortgage  on  their 
homestead,  in  the  usual  form,  which  contain- 
ed a  provision  of  which  the  following  Is  a 
copy:  "Subject  to  a  mortgage  given  to  Seif- 
fert  &  Wlese  Lumber  Co.,  dated  December 
26,  1890,  due  In  one  and  two  years,  for 
$365.55."  It  Is  further  alleged  that  by  the 
execution  of  that  mortgage  the  one  to  the 
plalntitr  was  recognized  by  the  appellants 
and  by  David  Bradley  &  Co.  to  be  valid. 
The  petition  also  alleges  that  the  mortgage 
to  the  plalntlJC  was  executed  by  vh-tue  of  a 
verbal  agreement  which  provided  that  a  valid 
and  binding  mortgage  should  be  executed  to 
the  plaintiff  on  the  homestead  of  the  appel- 
lants, but  that,  by  mistake  of  the  scrivener, 
the  name  of  the  husband  was  not  Inserted  in 
the  body  of  the  instrument,  where  It  was  re- 
quired to  be  by  the  agreem«it  A  reforma- 
tion of  the  instrument,  to  make  It  conform  to 
the  agreement  and  intent  of  the  parties,  is 
asked.  The  averments  of  the  petition  on 
which  a  reformation  was  demanded  were, 
on  the  motion  of  the  defendants,  stricken 
out,  and  no  question  in  regard  to  the  refor- 
mation is  made  In  this  court,  and  no  further 
consideration  will  be  given  to  that  matter. 
The  part  of  the  motion  which  was  overruled 
sought  to  have  stricken  from  the  petition  all 
those  portions  which  referred  to  and  set  out 
the  mortgage  to  the  plaintiff,  and  which 
averred  a  recognition  of  it  by  the  execution 
of  the  mortgage  to  David  Bradley  &  Co. 

1.  The  first  question  presented  for  our  de- 
termination is  whether  the  order  of  the  dis- 
trict court,  so  far  as  It  overruled  the  motions 
to  strike.  Is  one  from  which  an  appeal  may 
be  taken.  The  appellee  contends  that  it  Is 
not,  and  that  the  appeal  should  be  dismissed. 
Section  3164  of  the  Code  provides  that  an  ap- 
peal may  be  taken  to  this  conrt  from  vari- 
ous orders,  and,  among  others,  from  "an  In- 
termediate order  involving  the  merits  and 
materially  affecting  the  final  decision."  This 
provision  was  construed  In  Specht  v.  Bpang- 
enberg,  70  Iowa,  489,  30  N.  W.  875,  and  held 
not  to  apply  on  a  rutmg  on  a  motion  to  strike 
out,  as  irrelevant,  a  part  of  a  petition  not  de- 
signed to  show  a  distinct  cause  of  action. 
The  motion  under  consideration  In  that  case 
asked  to  have  stricken  from  a  petition  mat- 
ter pleaded,  not  as  an  Independent  cause  of 
action,  but  In  aggravation  of  damages.  The 
motion  in  this  case  denied  the  right  of  the 
plaintiff  to  any  relief  on  account  of  the 
mortgage  In  suit.  To  that  extent  the  motion 
was.  In  effect,  a  demurrer.  It  did  not  as- 
sail the  right  of  the  plaintiff  to  recover  on  the 
notes,  and  no  objection  to  them  was  made. 
The  motion  sought  all  the  relief  which  the 
appellants  demanded  In  the  case,  and  the 
ruling  on  it  materially  affected  the  final  deci- 
sion. This  Is  shown  by  a  consideration  of 
the  rights  claimed  by  the  plaintiff.  Had  the 
motion  been  sustained,  the  plaintiff  would 
have  been  deprived  of  an  Important  part  of 
the  relief  it  demanded,— perhaps  of  ail  which 
would  give  the  notes  value.     It  is  clear  that 
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the  rnlinga  InyolTed  the  merits  of  the  con- 
troversy, and  affected  materially  the  final  de- 
cision. Bicklln  v.  Kendall,  72  Iowa,  490,  34 
N.  W.  283.  We  condnde  that  the  appeal 
cannot  be  dismissed,  and  that  the  case  must 
be  determined  on  the  questions  presented  by 
the  ruling  on  the  motion  to  strike. 

2.  The  appellants  contend:  (1)  That  the 
mortgage  to  the  plaintiff  Is  absolutdy  void, 
and  that  they  could  not,  as  a  matter  of  law, 
have  confirmed  It;  (2)  that,  If  they  could 
have  confirmed  It,  the  facts  pleaded  do  not 
show  a  confirmation. 

Section  1990  of  the  Ck>de,  relating  to  home- 
steads, provides  that  "a  conveyance  or  In- 
cumbrance by  the  owner  is  of  no  validity 
unless  the  husband  and  wife.  If  the  owner 
Is  married,  concur  In  and  sign  the  same  joint 
Instrument"  Under  this  provision,  the  fail- 
ure of  the  husband  to  Join  in  the  granting 
part  of  the  mortgage  was  fatal  to  its  valid- 
ity, and  it  must  be  treated  as  void,  unless  it 
has  been  made  valid  by  ratification.  Wilson 
V.  Chrlstopherson,  53  Iowa,  481,  5  N.  W. 
687;  Sharp  v.  Bailey,  14  Iowa,  387;  Eisen- 
stadt  V.  Cramer,  55  Iowa,  753,  8  N.  W.  427. 

The  appellants  contend  that  "confirmation" 
applies  to  that  by  which  what  was  before 
voidable  is  made  valid,  as  where  one  makes 
valid  a  voidable  contract  of  his  own,  which 
he  might  have  repudiated,  while  ratification 
applies  to  the  act  of  another.  In  the  nature 
of  an  act  of  agency.  That  such  is  the  pri- 
mary use  of  the  words  is  true,  but  they  are 
often  used'  Interchangeably,  as  synonyms. 
It  was  held  In  Stinson  v.  Richardson,  44 
Iowa,  375,  of  the  right  of  the  wife  in  a 
homestead,  the  title  to  which  was  vested  In 
the  husband  by  a  bond  for  a  deed,  that  she 
could  not  verbally  consent  to  an  assignment 
of  the  bond  made  by  the  husband  alone,  and 
thereby  estop  herself  to  question  It,  and  that 
nothing  'She  could  say  or  do,  short  of  concur- 
ring In  and  signing  the  same  Joint  Instru- 
ment with  her  husband,  would  give  the  con- 
veyance any  validity.  In  the  case  of  Spaf- 
ford  V.  Warren,  47  Iowa,  47,  it  appeared 
that  the  wife  had  joined  with  her  husband 
In  executing  an  instrument  which  was  de- 
signed to-  be  a  mortgage  of  their  homestead, 
in  which  the  blanks  for  the  name  of  the 
grantee,  and  for  the  description  of  the  prop- 
erty, were  left  unfilled.  Afterwards,  in  the 
absence  of  the  wife,  the  husband  discov- 
ered that  the  Instrument  was  in  form  an  ab- 
solute deed;  but  he  filled  the  blanks,  and  de- 
livered the  Instrument  to  Warren.  The  lat- 
ter had  no  knowledge  of  the  circumstances 
under  which  the  deed  had  been  executed,  ex- 
cepting that  the  name  of  the  grantee  had  not 
been  Inserted  until  after  its  execution.  It 
was  held  that  the  Instrument  was  Joint,  con- 
curred In  and  signed  by  both  husband  and 
wife,  and  that  It  was  within  their  power  to 
ratify  it  and  make  It  valid.  It  was  held  that 
the  wife  had  ratified  the  deed  by  acts  and  a 
course  of  conduct  which  recognized  the  deed 
as  valid,  and  which  were  of  a  nature  to 


create  an  estoppel.  The  conclusion  reached 
was  held  not  to  be  In  conflict  with  the  case 
of  Stinson  v.  Richardson,  supra.  This  case 
Is  distinguishable  from  that  of  Spafford  v. 
Warren,  in  that  the  Instrument  Involved  Id 
this  case  did  not  purport  to  be  the  mort- 
gage of  the  husband.  His  name  did  not 
appear  In  It,  and  no  ratification  could  give 
it  validity,  unless  by  a  Joint  Instrument  con- 
curred In  and  signed  by  both  the  husband 
and  wife.  That  an  Instrument  purporting 
to  convey  a  homestead,  which  is  not  merely 
voidable,  but  Is  absolutely  void,  may  l^ 
made  valid  by  ratification,  was  held  in  Spaf- 
ford V.  Warren,  supra,  and  the  same  doc- 
trine was  recognized  In  Bruner  v.  Bateman, 
66  Iowa.  488,  24  N.  W.  9. 

This  makes  it  necessary  to  determine  the 
effect  of  the  mortgage  to  David  Bradley  & 
Co.  as  a  ratification  of  the  void  mortgage  to 
the  plaintiff.  The  reference  to  the  latter 
contained  in  the  former  is  not  In  all  respects 
accurate,  but  is  unmistakable.  The  errors 
relate  to  the  amount  of  the  notes,  and  the 
length  of  time  one  of  them  had  to  run,  and 
appear  to  be  unimportant.  Nothing  is 
claimed  on  account  of  them  by  either  party. 
The  mortgage  to  David  Bradley  &  Co.  Is  on 
the  homestead  of  the  appellants,  and  was 
concurred  In  and  signed  by  both  the  appel- 
lants. It  contained  an  express  recognition 
of  the  mortgage  to  the  plaintiff,  and  the  in- 
terest conveyed  was  subject  to  that  mort- 
gage, but  the  effect  which  should  be  given 
to  It  was  not  specified.  "Where  land  is  pur- 
chased of  a  mortgagor  subject  to  a  mort- 
gage supposed  to  be  valid,  whether  It  is  so 
or  not,  the  mortgaged  land  becomes  the  pri- 
mary fund  for  the  discharge  of  the  mortgage 
debt  The  theory  is  that  the  amount  of  the 
mortgage  is  deducted  from  the  purchase 
price,  and  It  would  be  Inequitable  to  allow 
the  purchaser  to  take  advantage  of  the  In- 
validity of  the  mortgage,  and  cast  the  debt 
upon  the  vendor,  who  had  virtually  fur- 
nished the  consideration  for  its  discharge. 
Nor  is  it  necessary.  In  order  that  the  land 
shall  stand  primarily  charged  with  the  pay- 
ment of  the  mortgage  debt,  that  the  pur- 
chaser of  the  mortgagor  should  have  as- 
sumed Its  payment  It  is  sufficient  if  the 
land  was  purchased  subject  to  tbe  mort- 
gage, without  any  personal  liability  beiu); 
assumed  by  the  purchaser."  Fuller  v.  Hunt. 
48  Iowa,  167.  When  real  estate  is  sold  sub- 
ject to  a  mortgage  thereon,  tbe  amount  of 
which  is  deducted  from  the  purchase  price, 
the  purchaser  cannot  deny  the  validity  of 
the  mortgage.  Myers  v.  Bowers,  70  Iowa, 
95,  30  N.  W.  24.  Contracts  by  which  the 
purchaser  of  land  assumes  the  payment  of 
a  mortgage  thereon  are  primarily  for  the 
benefit  of  the  mortgagor,  and  may  be  re- 
leased before  they  are  accepted  by  the  mort- 
gagee. Gilbert  v.  Sanderson,  56  Iowa,  349. 
9  N.  W.  293;  Cohrt  v.  Kock,  56  Iowa,  661.  1» 
N.  W.  230.  But  tbe  purchaser  does  not  be 
come  personally  liable  for  the  payment  ot 
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the  mortgage,  nnless  by  special  agreement 
The  purchasing  of  the  premises  subject  to 
the  mortgage,  without  more,  cannot  be  given 
the  effect  of  such  an  agreement  Johnson 
T.  Monell,  13  Iowa,  303;  Aufrlcht  v.  North- 
nip,  20  Iowa,  61;  Rice  v.  Hulbert,  67  Iowa, 
724,  25  N.  W.  897.  In  this  case,  David  Brad- 
ley &  Co.  did  not  become  the  absolute  own- 
ers of  the  premises,  but  merely  of  a  mort- 
gage Interest  therein,  and  they  did  not  as- 
sume the  payment  of  a  prior  mortgage.  As 
their  interest  was  acquired  subject  to  that 
mortgage,  it  may  be  they  would  not  be  per- 
mitted to  question  its  validity,  especially  as 
agahiBt  the  interests  of  the  mortgagor;  but 
this  case  does  not  In  any  other  respect 
come  within  the  rule  or  the  reason  of  any  of 
the  cases  cited.  In  this  case  it  is  the  own- 
ers of  the  homestead  who  are  contesting  the 
ralidity  of  the  first  mortgage.  If  It  is  defeat- 
ed, the  benefit  will  Inure  to  them,  and  not  to 
a  erantee  who  has  In  effect,  if  not  in  terms, 
agreed  that  it  shall  be  treated  as  valid.  The 
important  question  Is,  did  the  second  mort- 
gage so  far  ratify  the  first  as  to  make  It 
Talid  between  the  appellee  and  the  appel- 
lants? It  was  said  in  Haynes  v.  Seachrest, 
13  Iowa,  455,  that  "a  recognition  which  shall 
bare  the  effect  of  making  valid  a  deed 
which,  bat  for  such  ratification,  would  be  in- 
effectual to  pass  the  title,  as  against  the 
party  or  subsequent  incumbrancers,  should 
be  clear  and  express,  or  be  implied  from  cir- 
cumstances equally  clear  and  undisputed." 
In  this  case  there  is  no  donbt  as  to  what 
the  alleged  ratification  Is,  for  It  is  all  con- 
tained in  the  part  of  the  second  mortgage 
quoted.  Is  It  dear  that  It  was  intended 
to  make  valid  In  favor  of  the  plaintiff  what 
was  before  void?  We  think  not  It  does 
not  purport  to  be  for  the  benefit  of  the 
plaintur.  It  does  not  undertake  to  cure  any 
ilefect  In  its  mortgage.  Evidently,  it  was 
not  designed  to  accomplish  any  purpose  of 
that  character.  The  plaintiff  has  not  been 
prejudiced  or  misled  by  the  giving  of  the 
second  mortgage,  and  there  is  not  an  ele- 
ment of  estoppel  in  the  facts  disclosed  by 
the  pleadings.  In  view  of  the  care  with 
which  the  statute  guards  against  an  aliena- 
tion of  the  homestead,  excepting  by  the  free 
and  concurrent  acts  of  the  husband  and 
wife,  we  are  of  the  opinion  that  It  would 
be  contrary  to  both  its  letter  and  spirit  to 
hold  that  the  second  of  the  two  Instruments 
In  question  made  of  the  first  one  a  valid 
mortgage.  See  Sharp  v.  Bailey,  14  Iowa, 
387.  The  controlling  facts  In  this  case  are 
materially  different  in  legal  .effect,  from 
those  which  determined  that  of  Spafford  v. 
Warren,  47  Iowa,  47.  In  that  case  both  the 
husband  and  the  wife  joined  in  the  granting 
part  of  the  deed,  which  was  given  to  a  per- 
son ignorant  of  the  fact  that  the  descrip- 
tion of  the  premises  was  not  Inserted  when 
it  was  executed,  and  of  the  mistake  as  to  its 
character.  It  was  held  that  the  husband 
and  wife  did  in  fact  concur  in  and  sign  the 


same  joint  Instrument  The  wife  supposed* 
that  it  was  a  mortgage,  but  after  she  had 
discovered  her  mistake,  and  had  been  fully 
Informed  as  to  her  rights,  she  surrendered- 
the  property  voluntarily,  without  protest 
made  no  objection  to  the  title  of  the  grantee- 
when  he  offered.  In  her  presence,  to  sell  it 
and  permitted  him  to  remain  In  quiet  pos- 
session of  it  and  to  make  improvement* 
thereon,  and  to  dlsclmrge  Incumbrances  up- 
on it  without  a  word  of  warning.  In  that 
case  an  Instrument  was  executed  In  a  man- 
ner required  by  statute,  which  purported  to- 
convey  the  homestead,  in  all  parts  of  which- 
both  the  husband  and  wife  Joined.  In  this' 
case  no  Instrument  of  that  character  has- 
been  executed.  We  conclude  that  the  dis- 
trict court  erred  in  overruling  so  much  of 
the  motion  to  strike  as  Is  Involved  in  this  ap- 
peal, and  its  order  in  that  respect  la  re- 
versed. 

DEEMER,  J.,  takes  no  part 


BRILET  et  al.  v.  BRILEY  et  al. 

(Supreme  Court  of  Iowa.     May  18.  1895.) 

Review  o.n  Appeal. 

A  Judgment  will  not  be  disturbed  whore.. 

after  the  ellminatioD  of  the  evidence  erroneously 

admitted.  the  remaining  evidence  clearly  jastifii-A- 

the  decision. 

Appeal  from  district  court  Preemoat  coun- 
ty; Walter  I.  Smith,  Judge. 

Action  for  the  partition  of  certain  real  es- 
tate.   Affirmed. 

Geo.  £.  Draper,  for  appellants.  W.  E.. 
Mitchell,  for  appellees. 

KINNE,  J.  1.  Plaintiffs  and  defendants  are- 
the  heirs  at  law  of  A.  J.  Briley,  who  died  in- 
testate In  March,  1890.  Plahitlffs  claim  that 
A.  J.  Briley  died  seised  of  the  following  real, 
estate:  S.  W.  %  of  N.  E.  V4  of  section  33.. 
township  70,  range  43,  and  S.  E.  %  of  S.  W. 
M  of  section  24,  township  70,  range  43.  They 
ask  that  partition  be  made  of  this  land,  and- 
that  it  be  sold,  and  aver  that  it  cannot  be- 
divlded.  In  an  amendment  to  the  petition,  it 
Is  averred  that  debts  exist  against  the  estate 
of  A.  J.  Briley  In  excess  of  the  value  of  the- 
personal  property;  and  It  is  prayed  that  from 
the  funds  arising  from  the  sale,  sufficient  be- 
turned  over  to  the  administrator  to  pay  said- 
debts,  and  that  the  balance  be  divided  among 
said  heli-s.  William  Briley  answered,  admit- 
ting the  death  of  A.  J.  Briley,  and  that  the- 
respective  parties  were  his  heirs,  and  deny- 
ing other  averments  In  the  petition.  He  al- 
leges that  he  is  the  absolute  owner  of  the 
land  in  section  24  which  plaintiffs  claimed 
belonged  to  A.  J.  Brlley's  estate;  that  he  and 
his  brother  Shelby  purchased  and  paid  for 
this  land,  but  because  of  this  defeudant's- 
minority  the  said  A.  J.  Briley  advised  that 
the  legal  title  should  be  In  his  name,  with  th»- 
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understanding  that  said  A.  J.  Brlley  would 
subBeqaeutly  coDrey  tbe  land  to  them;  that 
from  the  time  of  their  purchase  said  defena- 
ant  and  hla  brother  Shelby  hare  had  tbe  ac- 
tual, open,  notorious,  and  adverse  possession 
of  said  real  estate,  under  claim  of  right;  that 
In  April,  1874,  said  A.  J.  Briley  made  and 
delivered  to  them  a  deed  for  said  real  estate; 
that  on  February  20,  1891,  said  Shelby  deeded 
to  this  defendant  the  undivided  one-half  In- 
terest in  said  real  estate.  Defendant  Mariah 
Briley  filed  ber  separate  answer.  In  which  she 
avers  that  one  Isom  conveyed  the  N.  %  of 
the  B.  %  of  the  S.  W.  %  of  the  N.  B.  %  of 
section  33,  township  70,  range  43,  to  William 
A.  Briley;  that  duringr  the  lifetime  of  A.  J. 
Briley  It  was  agreed  between  him  and  Wil- 
liam A.  Briley  that  the  latter  should  purchase 
the  N.  %  of  the  B.  %  of  the  S.  W.  ^.  of  the 
N.  B.  %  of  section  33,  township  70,  range  43, 
and  should  exchange  the  same  with  A.  J. 
Briley  for  the  N.  W.  %  of  the  S.  W.  %  of  the 
N.  B.  %  of  section  33,  township  70,  range  43, 
and  that  said  purchase  and  exchange  were 
made,  but  said  parties  neglected  to  make  writ- 
ten conveyances  of  said  property  so  exchanged, 
thongh  they  entered  Into  possession  of  said 
property;  that  on  June  2,  1890,  William  Bri- 
ley conveyed  to  the  defendant  all  of  hts  inter- 
est In  the  S.  W.  %  of  the  N.  E.  %  of  said 
section  33,  township  70,  range  43;  that  at  the 
death  of  A.  J.  Briley  he  was  largely  Indebted, 
and  It  was  agreed  between  the  parties  to  this 
action  that,  If  William  Briley  would  pay  such 
Indebtedness,  plaintiffs  would  release  all  their 
Interest  In  and  to  the  land  last  above  de- 
scribed; that  William  did  pay  said  debts,  and 
plaintiffs  are  now  estopped  from  claiming  any 
Interest  In  said  real  estate.  Plaintiffs,  In  re- 
ply, denied  that  A.  J.  Briley  made  tbe  deed 
claimed  to  section  24.  At  the  conclusion  of 
the  trial  the  court  entered  a  decree  confirming 
tbe  title  to  the  N.  W.  %  of  the  S.  B.  %  of 
the  N.  W.  %  of  section  33,  township  70,  range 
43,  In  Mariah  Briley,  and  confirming  title  to 
the  E.  %  of  the  S.  B.  %  of  the  N.  W.  %  of  sec- 
tion 33,  township  70,  range  43,  and  the  S.  W.14 
of  the  S.  E.  %  of  the  N.  W.  %  of  said  secOon, 
township,  and  range,  except  2l^  acres  thereof, 
In  the  heirs  of  A.  J.  Briley,  and  ordered  parti- 
tion accordingly.  All  of  the  parties  excepted, 
and  defendant  William  Briley  appealed  from 
80  much  of  the  decree  as  was  against  his 
claims.  An  appeal  was  also  taken  by  some  of 
the  other  parties  as  to  so  much  of  the  decree 
as  was  favorable  to  Mariah  Briley. 

2.  Defendant  William  Briley  claims  that  the 
conrt  should  have  found  in  his  favor  as  to  the 
land  in  dispute  In  section  24.  His  claim  is 
based  upon  adverse  possession;  also  upon  a 
deed  said  to  have  been  executed  by  his  father 
to  him.  That  tbe  father  did  execute  a  deed 
to  this  defendant  and  his  brother  Shelby  may 
be  conceded.  The  evidence,  however,  fails  to 
satisfy  us  that  such  deed  was  ever  delivered 
to  the  grantees,  or  that  it  was  the  grantor's 
intention  that  It  should  be  so  delivered.  We 
abaU  not  review  all  of  the  testimony.    Much 


of  Qie  evidence  offered  cannot  be  considered, 
because  the  witnesses  wore  not  competent,  un- 
der C!ode,  §  3639,  to  testify  to  personal  trans- 
actions and  communications  had  with  the  de- 
ceased. When  such  evidence  Is  eUmlnatiuI, 
we  are  clearly  of  the  opinion  that  the  court 
below  was  Justified  In  holding  that  A.  J.  Bri- 
ley died  seised  of  tbe  land  now  claimed  by 
William  BrUey. 

3.  The  tract  of  land  In  section  33  was  found 
by  the  lower  court  to  be  owned  by  Mariah 
Briley.  While  there  Is  some  conflict  In  the 
evidence,  still  we  think  all  of  the  facts  tend 
strongly  to  support  the  decree  in  this  respect. 
The  occupancy  of  this  tract  by  William  Bri- 
ley during  his  father's  lifetime;  the  fact  that 
he  made  permanent  Improvements  upon  it. 
with  the  knowledge  of  his  father;  the  acts  of 
the  father  in  fixing  his  residence;  his  declara- 
tions touching  William's  ownership  of  this 
tract;  and  other  circumstances  and  facts  In 
evidence,— fully  warranted  the  conclusion  that 
the  father  and  son  made  the  exchange  of  prop- 
erties as  claimed  by  William  Briley.  No  use- 
ful purpose  would  be  served  by  a  review  of 
the  evidence.  We  are  content  with  tbe  de- 
cree entered  below,  and  it  will  be  affirmed. 


CHICAGO  COTTAGE  ORGAN  CO.  t. 

CALDWELL.*. 
(Supreme  Contt  of  Iowa.     Hay  20,  1885.) 

RaVIBW  OK  APPEAL— AonOK  OH   COXTBAOT — 

Fradd. 

1.  A  verdict  will  be  set  aside  on  appeal,  when 
a  manifest  injustice  would  be  done  07  permit- 
ting it  to  stand. 

2.  In  an  action  on  a  written  contract  for  tb< 
purchase  of  a  piano,  where  defendant  had  everj 
opportunity  to  read  it,  and  a  portion  of  it  was 
read  to  ber,  and  the  balance  explained,  and  she 
denies  having  received  the  piano,  in  the  face  of 
conclaaive  evidence  to  the  contrary,  a  jadgmenl 
In  her  favor  will  be  set  aside. 

Appeal  from  district  court,  Page  county; 
A.  B.  Tbornell,  Judge. 

Action  on  a  written  contract  for  tbe  puf 
chase  price  of  a  piano.  Trial  to  a  jury 
Verdict  and  Judgment  for  defendant.  Plain 
tiff  appeals.    Rerersed. 

T.  E.  Clark,  for  appellant.  Henry  J. 
Baird,  for  appellee. 

KINNE,  J.  1.  Tbe  plaintiff  brings  Its  ac- 
tion upon  the  following  contract:  "Contract 
Chicago  Cottage  Organ  Company  is  not  r» 
sponsible  for  any  verbal  or  written  contract 
or  promise,  otlicr  than  written  or  printed  on 
the  face  of  this  contract  July  29, 1894.  Foi 
value  received,  I,  the  undersigned,  residing  in 
Malvern,  county  of  Mills  and  state  of  Iowa, 
promise  to  pay  to  the  order  of  tbe  Chicago 
Cottage  Organ  Company  four  hundred  and 
no  hundredth  dollars,  at  their  ofi[ice  In  Chi- 
cago, Illinois,  as  follows:  One  Packard  or- 
gan, at  one  hundred  dollars  ($100.00).  and 
balance  of  three  hundred  dollars  (|300.00)  In 
payments  aa  follows:   $75.00  December  lotb. 
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and  Beventy-flTe  dollars  every  three  months, 
until  gaicl  three  hundred  dollars  ($300.00)  la 
paid  In  full,  -with  interest  on  each  payment 
at  the  rate  of  eight  per  cent  per  annum 
from  the  date  hereof  until  fully  paid,  with 
exchange,  and  a  reasonable  attorney's  fee, 
if  this  note  is  placed  in  the  hands  of  an  at- 
torney for  collection.  To  secure  the  pay- 
ment of  the  sums  of  money  In  the  foregoing 
note  contracted  to  be  paid,  together  with  in- 
terest, exchange,  and  attorney's  fees  as 
therein  provided,  I,  the  undersigned,  hereby 
mortgage  to  the  Chicago  Cottage  Organ 
Company  one  piano  made  by  Schubert  Pi- 
ano Company,  No.  8,060,  style  18,  being  the 
property  sold  by  said  Chicago  Cottage  Organ 
Company  to  me,  In  part  payment  tor  which 
the  foregoing  note  is  given.  And  it  is 
agreed  that  in  case  default  is  made  in  the 
payment  of  any  installment  of  said  note  at 
the  time  and  place  therein  mentioned,  or  if 
the  undersigned  shall  sell  or  Incumber  or  r»- 
more  the  property  above  described,  or  any 
part  thereof,  from  said  town  or  county  above 
mentioned,  without  the  written  consent  of 
the  Chicago  Cottage  Organ  Company,  or 
whenever  said  Cottage  Organ  Company  or 
assigns  may  so  elect,  the  said  Cottage  Or- 
gan Company,  or  their  agent  or  assigns, 
shall  have  the  right  to  take  possession  of 
said  property,  wherever  found,  and  proceed 
to  sell  the  same  at  public  sale  as  by  statute 
in  such  cases 'provided,  and  apply  the  pro- 
ceeds of  said  sale  to  the  payment  of  the 
sums  mentioned  in  the  foregoing  note  then 
remaining  unpaid,  whether  the  same  be  due 
or  not,  together  with  the  interest  thereon, 
and  all  costs  pertaining  to  the  talcing,  keep- 
ing, advertising,  and  seiliug  of  said  property, 
and  a  reasonable  attorney's  fee.  And  it  is 
further  agreed  that  in  case  said  property 
does  not  sell  for  an  amount  sufficient  to  pay 
said  several  sums,  with  interest,  costs,  and 
attorney's  fee,  as  aforesaid,  then  the  under- 
signed will  pay  the  deficiency  on  demand. 
Miss  Nettie  Donner.  [Seal.]  Witnessed  by 
J.  W.  Foulks.  Read  the  above  before  sign- 
ing." It  is  averred  that  defendant  failed  to 
perform  said  contract;  that  the  note  Is  due 
and  unpaid;  and  that  defendant  failed  to 
deliver  the  organ  on  demand.  It  is  also 
averred  that  the  said  Nettie  Donner  has  in- 
termarried with  one  OaldweU.  The  defend- 
ant answered,  admitting  the  signing  of  tlie 
«)ntract,  and  that  nothing  had  been  paid 
thereon.  She  pleads  that  her  signature  to 
said  contract,  and  the  contract  itself,  were 
obtained  from  her  by  fraud,  deception,  mis- 
representation, duress,  and  other  false,  de- 
vices; that  she  made  a  contract  with  plain- 
tiff's agent  whereby  she  was  to  receive  a 
Scbnbert  piano.  No.  8.989,  style  18,  on  trial, 
to  be  kept  by  her  and  purchased  provided 
she  was  satisfied  with  the  same  after  trial. 
She  avers  that  the  agent  pretended  to  put 
the  terms  of  sold  oral  agreement  in  writing 
in  the  note  and  contract  in  suit,  and  repre- 
sented to  her  that  he  had  done  so;  that  she 
T,6SN.w.no.4— 22 


did  not  read  the  contract  and  note  before 
signing  it,  and  was  not  jmrmitted  to  do  so 
by  plaintifT's  agent;  that  they  wrote  the 
false  contract  in  suit,  and  pretended  to  read 
It  to  her,  and  did  read  it  to  her  as  though 
she  was  receiving  the  piano  on  trial  in  ac- 
cordance with  the  real  agreement;  that  she 
took  the  contract,  and  began  to  read  it. 
when  the  agent  took  it  out  of  her  iiand,  told 
her  he  was  in  a  hurry  to  catch  a  train,  and 
could  read  it  for  her,  and  read  It  wrong. 
She  avers  she  knew  one  of  the  agents  well, 
and  liad  full  confidence  In  bim,  and  signed 
the  paper  relying  upon  the  truthfulness  of 
the  statements  of  piaintifrs  agent;  that  she 
was  only  18  years  old,  and  without  business 
experience;  that  she  did  not  know  the  con- 
tents of  the  paper,  and  that  the  note  and 
contract  was  without  consideration;  that 
the  piano  was  never  delivered  to  her.  Plain- 
tiff, in  a  reply,  denies  all  of  the  allegations 
of  the  answer.  Avers  that  it  was  verbally 
agreed  that  the  piano  should  l>e  delivered  at 
the  home  of  defendant's  mother,  where  de- 
fendant resided;  that  the  piano  sold  defend- 
ant bad  before  that  time  been  examined  by 
her,  and  was  the  one  which  was  sent  to  the 
home  of  defendant's  mother,  and  left  in  the 
house,  and  has  been  kept  by  defendant  ever 
since;  that,  if  the  number  does  not  agree 
witb  the  number  In  the  contract,  it  is  due  to 
a  clerical  error.  At  the  conclusion  of  de- 
fendant's evidence  plaintiff  moved  for  a 
Judgment  in  its  favor,  which  motion  was 
overruled.  The  Jury  found  for  defendant. 
The  court  overruled  plaintiff's  motion  for  a 
new  trial,  and  entered  Judgment  on  the  ver- 
dict 

2.  It  is  contended  that  the  verdict  is 
against  the  evidence,  the  result  of  passion 
and  prejudice,  and  contrary  t«  the  court's 
charge,  and  that  the  court  erred  in  overrul- 
ing plalntifTs  motion  to  direct  a  verdict  for 
it  This  is  an  action  upon  a  written  con- 
tract and  the  defense,  in  brief,  is  that  it  was 
obtained  by  fraud.  We  must  say  that,  after 
a  careful  qonsideration  of  all  of  the  evidence, 
we  conclude  that  the  defense  pleaded  was  not 
established  by  the  evidence.  Defendant  avers 
that  the  contract  was  procured  by  duress. 
There  is  not  a  particle  of  evidence  to  sustain 
this  allegation.  She  avers  that  the  contract 
as  made  was  that  she  was  to  receive  the 
piano,  and  to  try  It  and  to  purchase  it  if  she 
liked  it;  that  it  was  a  conditional  purchase. 
True,  she  so  testifies,  but  the  evidence  very 
satisfactorily  shows  that  such  was  not  the 
fact.  She  claims  that  the  contract  was  ob- 
tained by  fraud,  deception,  and  misrepresen- 
tationpracticed  upon  her  by  plaintiff's  agents; 
that  she  did  not  know  she  was  signing  such 
a  contract  and  that  the  agents  did  not  read 
the  contents  of  the  paper  correctly.  Touch- 
ing the  circumstances  surrounding  the  sign- 
ing of  the  contract  the  defendant  testified 
as  follows:  "I  was  near  by  when  he  was 
writing  it  I  was  not  looking  over  his  shoul- 
der when  he  was  writing.     I  was  right  close 
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by.  Did  not  see  what  be  was  writing.  I 
could  have  gone  and  seen  what  be  was  writ- 
ing. I  did  not  try.  I  had  confidence  In  him. 
Question.  He  told  you  certain  things  were 
going  hi  there,  and  you  did  not  take  any  ef- 
fort to  find  out,  did  you?  Answer.  No,  sir. 
Question.  You  did  not  make  any  effort  to 
read  it,  did  you?  Answer.  No,  sir.  Ques- 
tion. This  laid  before  you  Just  as  it  does 
now,  didn't  it?  This  instrument  laid  before 
you?  Answer.  Yes,  sir.  Question.  You  sat 
there  for  some  moments?  Answer.  Yes,  sir. 
I  was  not  looking  at  him.  I  can  read  the 
English  language.  I  can  understand  ordi- 
nary language,  and  this  was  in  large  print. 
Yes,  sir.  'For  value  received  I  promise  to 
pay.'  Yes,  sir.  There  was  nothing  to  keep 
me  from  seeing  it  I  looked  right  down  at 
it  I  was  about  to  sign  it  When  they  laid 
the  paper  down  before  me  they  didn't  use 
any  means  to  keep  me  from  reeding  it,  nor 
did  they  before.  They  laid  it  down  for  me 
to  sign,  stepped  back,  and  I  sat  down  at  the 
deslc  I  took  his  seat  when  he  quit  writing. 
I  looked  at  it  I  could  have  read  it.  I  could 
liave  read  it.  I  did  not  try  to  read  It  I 
made  no  effort  whatever  to  read  it  I  sim- 
ply relied  altogether  on  what  they  told  me. 
I  made  no  effoi-t  whatever  to  read  or  try  to 
get  to  read  it,  nor  asked  him  to  let  me  read 
it  After  I  signed  it,  I  left  it  lybig  where  it 
was."  She  claims  that  after  it  was  signed 
it  was  handed  ber  to  read,  but  before  she 
had  finished  reading  it  the  agent  took  it  and 
read  part  of  it  incorrectly.  She  admits  tliat 
after  tliat  she  did  not  ask  to  see  or  read  it, 
and  that  she  asked  no  questions  about  it 
The  evidence  of  two  witnesses  is  to  the  ef- 
fect that  when  defendant  sat  down  to  sign 
the  contract  she  appeared  to  be  reading  it; 
that  the  contract  as  written  was  exactly  as 
was  agreed  between  the  parties;  that  the 
note  part  of  the  contract  was  read  to  defend- 
ant She  was  told  tliat  the  balance  of  It  was 
a  mortgage  on  the  piano  for  plaintiff's  securi- 
ty. The  court  instructed  the  Jury,  in  sul>- 
stance,  that  as  it  appeared  without  conflict 
that  the  defendant  had  reached  her  majority, 
and  could  read  and  write  and  understand  the 
terms  and  conditions  of  the  contract,  sbc  was 
bound  to  exercise  reasonable  care  and  pru- 
dence to  Inform  herself  as  to  its  contents,  and 
that  it  would  not  be  sufficient  to  show  that 
defendant  neglected  to  read  the  contract,  and 
that  plaintiff's  agent  misrepresented  its  con- 
tents to  ber;  that  it  mnst  appear  that  she 
was  prevented  from  reading  it,  or  induced 
not  to  read  it,  by  reason  of  the  artifice  or 
misrepresentation  made  for  the  purpose,  and 
that  such  artifice  and  misrepresentation  was 
of  such  character  as  would  have  misled  and 
Induced  a  person  of  ordinary  prudence,  plac- 
ed under  like  circumstances,  to  withhold 
reading  the  contract  and  rely  on  the  repre- 
sentations made,  and  that  she  was  deceived 
and  misled  by  such  artifice  and  misrepre- 
sentations. The  evidence  Is  conclusive  that 
defendant  was  not  prevented  from  reading 


the  contract  The  only  question  is,  was  slie 
misled  by  plaintiff's  agents,  and  Induced  not 
to  read  It  and  rely  upon  their  statements? 
Against  ber  claim  is  tliat  of  two  witnesses 
and  the  contract  itself,  and  in  our  Judgment, 
her  own  subsequent  conduct  which  we  can- 
not set  out  In  detail;  ber  denial  that  the 
piano  was  ever  delivered,  in  face  of  facts 
which  are  conclusive  that  it  was;  the  fact 
that  the  morning  the  piano  was  to  be  deliv- 
ered at  her  mother's  house  she  sent  plaintiff's 
agent  a  note  not  to  bring  it,  because  her 
mother  told  her  not  to  take  it,  and  that  that 
was  the  reason  she  refused  it;  that  in  tlie 
meantime  she  had  bought  another  piauu. 
These  and  many  other  facts  tend  strongly  to 
show  that  it  was  nothing  In  the  contract,  or 
that  bad  not  been  included  therein,  which 
moved  her  to  act  as  she  did,  but  the  claimed 
fraud  and  misr^resentation  was  an  after- 
thought bom  of  a  desire  to  please  her  moth- 
er's fancy.  We  think  the  motion  to  direct  u 
verdict  for  the  plaintiff  should  have  bceo 
sustained.  The  motion  for  a  new  trial  should 
have  been  granted.  We  know  how  reiuctaut 
trial  Judges  are  to  Interfere  to  set  aside  ver- 
dicts; yet  when  a  plain  case  is  presenti-d 
where  tliat  right  should  be  exercised,  triiii 
Judges  should  not  hesitate  to  act  It  is  uut 
the  practice  of  this  court  to  disturb  verdicts 
when  the  evidence  is  conflicting,  but  it  seems 
to  us  this  is  a  case  where  a  manifest  injus- 
tice would  be  done  by  permitting  this  ver- 
dict to  stand.  The  evidence  rriled  upon  tu 
create  a  conflict  as  against  the  contract  and 
plaintifTs  witnesses,  is  unsatisfactory,  and 
in  many  respects  will  not  stand  the  test  of  ex- 
amination. Defendant's  evidence  is  In  man; 
respects  contradictory.  We  do  not  think  that 
a  solemn  written  contract  should  be  set  aside 
on  such  a  feeble  showing  of  misiepresenta- 
tlon  as  appears  in  this  case.  The  evidence 
of  defendant  which  we  have  set  out  shows 
that  she  had  ample  opportunity  to  read  the 
contract  and  we  think  all  of  the  evidence 
shows  that  that  part  of  the  contract  which 
was  in  the  form  of  a  note  and  obligation  of 
defendant  to  pay  for  the  piano  was  read  to 
ber.  For  the  purposes  of  this  case  the  in- 
structions of  the  court  must  l>e  treated  as 
correct,  and  under  them  and  the  evidence 
there  was  no  warrant  for  the  verdict  We 
think  the  Judgment  below  should  l>e  reversed. 


PETERMAN  v.  JONES,  Sheriff. 
(Supreme  Court  of  Iowa.     May  20,  1895.) 

ExEbUTlOX— C1.AIII  BT  ThIBD  PcRSON  —  NOTICB— 
BbkVICB — EVIDBXCB— MiSCONDCCT  Of  JURT. 

1.  Under  Code,  f  3055,  providing  that  aftsr 
levy  the  oflBcer  shall  be  protected  from  liability 
by  reason  of  the  levy  till  he  receives  vfritten  no- 
tice from  a  third  person  that  be  claims  the  prop- 
erty, it  is  sufficient  to  serve  it  on  the  deputy  who 
made  the  levy,  and  "laimant  having  delivered  the 
notice  and  a  copy  to  the  depnty,  and  he  having 
read  the  original  and  indorsed  acceptance  of  serv- 
ice thereon,  and  returned  it  keeping  the  copy, 
the  service  is  sufficient 
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2.  Tbe  admission  of  the  depnty,  when  tesU- 
fyintc,  that  he  roceived  tbe  notice,  is  sufficient 
proof  of  its  delivery. 

3.  A  question  aslced  the  deputy  as  to  his  bev- 
ing  received  a  notice  to  release  the  property  was 
proper,  being  merely  asked  to  prove  receipt  of  it, 
the  notice  itself  beiuK  introduced  to  prove  its  con- 
tents. 

4.  The  finding  of  the  trial  court  that  the  jury 
did  not  agree  in  advance  that  the  verdict  should 
be  the  quotient  of  the  sum  of  their  estimates  di- 
vided by  the  number  of  jurors  will  not  be  disturb- 
ed, where  part  of  them  testify  that  there  was,  and 
others  that  there  was  not,  such  agreement. 

Appeal  from  district  court,  Cass  county;  A. 
B.  Thoruell,  Judge. 

Action  at  law  to  recover  apeciflc  personal 
property  levied  upon  by  the  defendant  as 
belonging  to  L.  O.  Peterman.  Verdict  and 
Judgment  for  plaintiff  for  the  major  part 
of  the  property,  and  for  defendant  for  the 
remainder.     Defendant   appeals.    Affirmed. 

T.  B.  Swan,  for  appellant.  Willard  &  WU- 
lard,  for  appelle& 

DBEMER,  J.  Between  the  Bth  day  of 
April,  1884,  and  the  15tb  of  August,  1891, 
Estey  &  Cnmp  sold  and  delivered  to  one  L. 
O.  Peterman  divers  musical  instruments,  for 
which  there  was  a  balance  due  them  of 
something  over  $100.  On  the  4th  day  of 
April,  1803,  they  obtained  Judgment  in  the 
district  court  of  Cass  county  for  this  bal- 
ance of  account.  Execution  issued  on  this 
Judgment,  which,  on  the  16th  day  of  Septem- 
ber, 1803,  was  levied  upon  certain  personal 
property  as  belonging  to  L.  O.  Peterman, 
and  on  the  21st  day  of  the  same  month  was 
levied  upon  other  property  as  the  property 
of  said  Peterman.  The  property  so  levied 
upon  was  sold  by  the  sheriff  at  execution 
sale^  and  the  proceeds,  after  paying  costs, 
were  applied  on  the  Estey  &  Camp  Judg- 
ment This  action  was  brought  to  recover 
the  property  so  levied  upon  and  sold,  or  Its 
value  in  case  It  could  not  be  found,  and,  as 
no  bond  was  given,  it  Is  in  the  nature  of  an 
action  In  detinue.  The  plaintiff  claims  to 
be  the  absolute  owner  of  all  of  it,  by  pur- 
chase from  L.  O.  Peterman  In  October,  1890, 
February,  1893,  and  subsequently,  and  of  a 
part  of  It  by  purchase  from  a  stranger.  He 
claims  to  have  given  notice  to  the  sheriff  of 
bis  claim  of  ownership  before  bringing  the 
snit,  and  asks  that  his  right  to  the  posses- 
sion and  value  of  the  property  be  establish- 
ed. The  defendant  denies  having  received 
any  notice  of  plaintiff's  claim  of  ownership 
before  the  commencement  of  the  suit;  de- 
nies that  plaintiff  Is  the  Owner  of  tbe  prop- 
erty; and  alleges  that  his  claim  thereto  is 
fraudulent  and  void.  That  tbe  alleged  sale 
of  the  property  to  plaintiff  was  coupled  with 
a  secret  trust  for  L.  O.  Peterman.  That  it  Is 
and  was  without  consideration,  and  made 
with  Intent  to  hinder,  delay,  and  defraud  the 
creditors  of  L.  O.  Peterman,  and  particular- 
ly Estey  &  Camp.  Defendant  also  alleges 
that  as  to  a  i>art  of  tbe  property  the  sale 
Is  Invalid,  because  there  was  no  bill  of  sale 


executed  therefor,  and  no  change  was  made 
in  the  possession.  Tbe  Jury  found  that  plain- 
tiff was  entitled  to  the  possession  of  all  the 
property  except  one  bay  horse  and  one  dun 
mare,  and  fixed  the  value  of  piaintifTs  prop- 
erty at  $180,  and  that  defendant  was  entitled 
to  hold  at  $59.75. 

1.  The  first  point  made  In  argument  is 
that  no  notice  was  given  to  defendant  before 
tbe  commencement  of  tbe  suit  of  piaintifTs 
claim  to  part  of  the  property,  as  required  by 
section  305S  of  the  Code.  This  property  is 
tbat  levied  upon  on  September  16,  1893. 
The  evidence  shows  that  the  levies-  in  ques- 
tion were  made  by  one  G.  I.  Willis,  deputy 
sheriff  of  Cass  county,  Iowa,  and  that  he 
took  the  property  into  his  possession.  That 
on  the  18th  of  September,  1893,  the  plain- 
tiff caused  a  written  notice  of  his  ownei^ 
ship  of  tbe  property  levied  on  September  16, 
18i>a,  to  be  written  out,  signed,  and  directed 
to  the  defendant  He  duly  verified  this  no- 
tice, and  had  a  correct  copy  made  of  the 
same.  These  he  took  to  Willis,  the  deputy 
sheriff,  and  delivered  them  both  to  him. 
Willis  read  the  original,  and,  after  reading, 
indorsed  thereon  the  following:  "Service  ac- 
cepted this  18th  day  of  September,  189a." 
"N.  N.  Jones.  Sheriff,  by  C.  I.  Willis,  Depu- 
ty." He  then  banded  the  original  to  plain- 
tiff, and  retained  the  copy.  The  copy  he  re- 
turned to  the  sheriff,  who  either  saw  or 
was  informed  of  the  contents  thereof.  Wil- 
lis then  repaired  to  the  office  of  the  attor- 
ney for  the  execution  plaintiff,  gave  him  the 
copy  which  had  been  left  with  him,  and  de- 
manded an  indemnifying  bond,  which  bond 
was  given  In  a  reasonable  time.  It  Is  con- 
tended on  behalf  of  appellant  that  this  no- 
tice is  not  sufficient;  that  it  was  never  serv- 
ed upon  the  sheriff,  nor  upon  tbe  deputy, 
in  tbe  manner  required  by  law;  and  that 
the  deputy  had  no  authority  to  accept  serv- 
ice. Section  3055,  which  we  have  referred 
to,  provides.  In  substance,  that  if,  after  levy, 
the  officer  receives  a  notice  in  writing  from 
some  other  person  that  the  property  belongs 
to  him,  such  officer  may  release  the  proper- 
ty, unless  an  indemnifying  bond  be  given; 
and  it  further  provides  that  the  officer  shall 
be  protected  from  all  liability  by  reason  of 
the  levy  until  he  receives  such  written  no- 
tice. In  construing  this  section  it  has  been 
held  that  the  service  of  a  written  notice  up- 
on the  deputy  who  makes  tbe  levy  Is  suffi- 
cient Burrows  v,  Waddell,  52  Iowa,  105, 
3  N.  W,  37.  And  It  lias  also  been  held  that 
notice  may  be  given  the  sheriff,  where  the 
property  has  been  levied  upon  by  a  deputy. 
Headlngton  v.  Langland,  65  Iowa,  276,  21 
N.  W.  650.  It  will  be  noticed  that  the  offi- 
cer is  protected  until  he  "receives"  the  writ- 
ten notice  required.  The  manner  of  service 
or  the  form  of  proof  required  Is  not  specified. 
We  think  if  the  written  notice  refen-ed  to  is 
delivered  to  tbe  officer,  and  he  receives  It 
and,  without  request,  hands  It  back  to  the  one 
who  presents  it,  and  retains  the  copy,  that 

Digitized  by'LjOOQlC 


340 


NOBTHWESTBaN  KBPORTER,  Vol.  63. 


(Iowa. 


"he  receives  It,"  within  contemplation  of 
law;  and,  ns  we  have  held  that  the  notice 
may  be  delivered  to  the  deputy  who  levies 
upon  the  property,  It  would  aeem  to  follow 
that  notice  was  properly  given  In  this  case. 
Turner  v.  Younker,  76  Iowa,  258,  41  N.  W.  10. 
It  Is  true  we  have  held  that  It  Is  not  suffi- 
cient to  simply  read  the  notice  to  the  offi- 
cer, for  It  has  been  said  to  be  hia  justification 
for  demanding  the  bond  and  releasing  the 
property,  and  he  ought  to  have  it  for  proof 
and  preservation.  Gray  v.  Parker,  49  Iowa, 
624.  But  having  received  It,  as  the  evidence 
shows  he  did  hi  this  case,  and  having  vol- 
untarily and  without  request  returned  it  to 
plaintiff,  evidently  preferring  the  copy,  we 
think  he  waived  his  right  to  insist  that  the 
original  should  have  remained  with  him.  It 
is  further  important  to  note  that  the  notice 
called  the  "copy"  left  with  the  officer  waa 
signed  by  the  plaintiff,  and  It  seems  to  us 
that  it  was  a  sufficient  notice,  although  the 
one  called  the  "original"  was  returned  to 
plaintiff.  The  deputy  sheriff  was  placed 
upon  the  witness  stand,  and  admitted  the  re- 
ceipt of  the  notice.  This  was  sufficient 
proof  of  the  delivery  of  the  notice,  and  we 
are  not  required  to  determine  whether  it 
could  have  been  proved  by  the  written  ac- 
ceptance of  service.  The  case  la,  however, 
clearly  distinguishable  from  Chapin  v.  Pink- 
crton,  58  Iowa,  236,  12  N.  W.  282;  for  in 
that  case  the  deputy  had  no  duty  to  per- 
form with  reference  to  the  property  levied 
upon.  It  liad  been  taken  by,  and  was  then 
in  the  custody  of,  the  sheriff  himself.  In 
this  case  the  property  was  levied  upon,  tak- 
en possession  of,  and  at  the  time  of  the  de- 
livery of  the  notice  was  held  by.  the  deputy, 
although  In  the  name  of  the  sheriff.  Defend- 
ant objected  to  a  question  propounded  to  the 
witness  Willis,  with  reference  to  Ills  having 
received  a  notice  to  release  the  property,  on 
the  ground  that  it  was  lncomi>etent.  We 
think  the  Interrogatory  was  proper,  and  that 
it  did  no  more  than  call  the  witness'  atten- 
tion to  the  subject-matter  inquired  about 
The  notice  itself  was  introduced  to  prove  its 
contents,  and  the  question  was  asked  to 
prove  the  receipt  of  it  The  witness  was 
also  allowed  to  testify  that  Estey  &  Camp 
furnished  an  indemnifying  bond,  which  was 
approved  by  the  sheriff.  Complaint  Is  made 
of  this.  As  we  have  held,  the  notice  was 
sufficient  It  was  probably  immaterial  to 
show  what  was  done  by  the  execution  plain- 
tiff, but,  concede  that  It  was  error  to  admit 
the  testimony,  It  is  clearly  error  without 
prejudice. 

2.  It  Is  next  insisted  that  the  verdict  Is 
contrary  to  the  evidence,  and  not  sustained 
thereby.  The  Jury  might  very  well  have 
found  that  the  dealings  between  plaintiff 
and  li.  O.  Peterman,  who  is  his  brother,  with 
reference  to  the  property,  were  fraudulent. 
But  if  they  believed  these  parties,  as  they 
had  a  right  to  do,  they  were  Justified  in 
finding  that  the  property  foimd  to  belong  to 


plaintiff  was  purchased  by  him  for  a  valua- 
ble consideration,  and  in  good  faith,  in  full 
satisfaction  of  a  pre-existing  debt  We  can- 
not Interfere  with  the  verdict 

3.  A  new  trial  was  asked  on  account  of 
misconduct  of  the  Jury.  It  is  claimed  that 
the  verdict  was  arrived  at  by  chance,  and 
was  not  the  deliberate  Judgment  of  the  Jury. 
Affidavits  of  four  of  the  Jurors  were  present- 
ed, tending  to  show  that  an  agreement  was 
made  in  advance  to  be  bound  by  a  VM^ict 
arrived  at,  by  first  adding  together  the  value 
of  the  property  as  fixed  by  plaintiff's  wit- 
nesses, estimated  at  $400,  and  by  defendant's 
witnesses  at  $80,  then  dividing  the  total  1)y 
2,  and  deducting  from  the  quotient  so  ob- 
tained the  sum  of  $50,  the  value  of  three 
animals.  The  remainder  was  divided  by  11, 
the  number  of  Jurors  engaged  In  the  trial 
(one  having  been  excused) ;  the  quotient  thus 
obtained  to  be  used  by  each  juror  as  he  saw 
fit  That,  pursuant  to  this  arrangement,  sev- 
en of  the  Jurors  concluded  to  allow  their 
amounts  to  plaintiff,  and  selected  the  prop- 
erty which  was  afterwards  allotted  to  him 
in  addition  to  the  three  animals  above  men- 
tioned, which  were  valued  at  $50;  and  three 
concluded  to  give  their  allowance  to  defend- 
ant, and  selected  the  property  afterwards  al- 
lotted to  him;  and  one  determined  to  divide 
his  allowance  between  plaintiff  and  defend- 
ant That  this  agreement  was  carried  out 
and  the  verdict  returned  accordingly.  From 
this  it  would  seem  that  seven  of  the  Jurors 
selected  the  property  awarded  plaintiff,  and 
three  that  awarded  the  dtfendant,  and  that 
the  other,  having  no  property  to  s^ect  from, 
divided  his  amount  between  the  two  parties. 
This  testimony  is  corroborated  to  some  ex- 
tent by  the  result  arrived  at  On  the  other 
hand,  four  of  the  Jurors  testified  that  tbey 
made  some  such  calculation  as  this,  but  they 
did  It  as  an  experiment,  and  to  arrive  at 
something  like  an  average.  They  specifical- 
ly say  that  there  was  no  agreement  in  ad- 
vance to  be  bound  by  the  result,  or  that  the 
amount  ascertained  should  be  the  verdict: 
and  they  say  that  after  the  result  wba 
arrived  at  they  talked  the  matter  over,  and 
agreed  upon  the  property  plaintiff  was  enti- 
tled to  receive  and  finally  allotted  It,  and 
fixed  the  price  on  each  animal  separate!}-, 
and  that  the  amounts  were  not  arrived  at 
by  chance.  The  trial  court  was  Justified  In 
finding  that  there  was  no  such  agreement 
between  the  Jurors  as  claimed  by  defendant, 
and  with  his  finding  we  are  not  disposed  to 
interfere.  We  have  held  that  where  the  Ju- 
rors agree  In  advance  to  be  bound  by  the  re- 
sult and  make  up  their  verdict  by  arriving 
at  a  quotient  in  some  such  manner  as  was 
shown  in  this  case,  such  verdict  will  be  ^et 
aside;  but  that  If  there  Is  no  such  agree- 
ment uid  the  figuring  waa  done  simply  for 
the  purpose  of  ascertaining  what  the  aver- 
age amount  of  the  verdict  would  amount  to 
in  case  it  was  adopted,  it  is  not  vulnerable 
to  the  objection  urged.    Burton  v.  Hohoaea, 
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16  Iowa,  268.    There  was  no  error  In  OTer^ 
rallng  the  motion. 

We  have  discussed  all  the  matters  com- 
plained of  In  argument,  and,  finding  no  m- 
ror,  the  Judgment  Is  affirmed. 


BAILBY  ▼.  BAILBY. 

(Snpreme  Court  of  Iowa.     May  20,  1896.) 

drARDER— EviDstrca— Failukb  to  Object— Obo88- 

EZAUINATION. 

1.  In  an  action  for  Blander,  evidence  of  repetl- 
tiona  of  the  slander  counted  on  or  of  words  of 
similar  import  are  admissible  for  the  purpose  of 
shewing  malice,  tboagh  the  words  charged  are 
actionable  per  se. 

2.  Where  a  witness,  in  answer  to  a  proper 
qaestion,  and  in  connection  with  other  statements 
admissible,  testifies  also  as  to  a  matter  inadmis- 
sible, in  eridenoe,  in  the  absence  of  a  motion  to 
strike  ont  the  inadmissible  testimony  its  ad- 
mittnnce  is  not  ground  for  reversal 

3.  The  word  "bitch"  is  of  like  import  with 
"wench"  or  "hussy"  so  as  to  render  admissible, 
in  an  action  for  slander,  for  the  purpose  of  show- 
ing malice,  evidence  that  defendant,  after  the 
slander  counted  on,  which  consisted  in  calling 
plaintiff  a  "wench"  or  "hussy,"  called  plaintiff  a 
"bitch." 

4.  In  an  action  by  a  wife  for  alienation  of 
her  husband's  affections,  it  cannot  be  shown  on 
cross-examination  of  jpIaintiS  that  her  husband 
married  her  after  having  seduced  her,  to  prevent 
being  prosecnted  therefor,  and  that  he  had  no  af- 
fection for  her,  the  wife  not  liaving  testified  to 
such  matter,  on  the  ground  that  her  going  on  the 
stand  Is  an  affirmance  of  the  presumption  of  law 
that  her  hnsband  had  affection  for  her. 

5.  SSrror  in  excluding  evidence  is  harmless 
where  such  evidence  is  subsequently  admitted. 

6.  In  an  action  by  a  wife  for  the  alienation 
of  her  husband's  affections  by  her  father-in-law, 
plaintiff  testified  that  defendant  induced  her  hus- 
band to  break  bis  promise  to  leave  defendant's 
house,  where  they  were  at  the  time  living,  and 
move  to  a  place  of  his  own.  Held,  that  it  was 
error  to  exclude  evioence  of  offers  to  the  husband 
by  defendant  of  a  place  on  which  to  live  with 
plii  ill  tiff,  which  offers  were  refused  by  the  bus- 
bnnd.  he  at  the  time  stating  that  he  would  not 
live  with  plaintiff  anywhere,  though  such  offers 
were  made  in  plaintiff's  absence,  as  they  are  sub- 
stantive evidence  of  verbal  acts  showing  that  de- 
fendant tried  to  induce  plaintiff's  husband  to  live 
with  her. 

7.  In  an  action  by  a  wife  for  the  alienation 
of  her  husband's  affections,  evidence  that  plain- 
tiff was  accustomed  to  use  vulgar  language,  and 
tnught  her  child  to  do  so  also,  is  admissible  to 
show  the  state  of  domestic  happiness  in  which 

glaintiff  and  her  husband  lived,  and  also  to  show 
er  character. 

8.  The  trial  court  is  vested  with  a  wide  dis- 
cretion in  determining  the  extent  of  cross-exam- 
ination. 

0.  In  an  action  by  a  wife  for  alienation  of 
her  husband's  affections,  the  rank  and  condition 
of  defendant  cannot  be  considered  in  assessing 
damages. 

Appeal  from  district  court,  Cherokee  coun- 
ty; A.  Van  Wagenan,  Judge. 

Action  at  law  to  recover  for  work  and  labor, 
for  slanderous  utterances  used  by  defendant 
of  and  concerning  the  plaintiff,  and  for  alien- 
ating the  affections  of  her  husband.  Trial 
to  a  Jur7.  Verdict  and  Judgment  for  plaintiff 
for  the  alleged  slander  and  alienation  of  her 
btisband's  aSectlona.  Def aidant  appeals.  Re- 
versed. 


O.  T.  Foster  and  E.  G.  Herrick',  tor  appel- 
lant A.  C.  Hobart  and  J.  A.  Metcalfe,  for 
appellee. 

DEEMBR,  J.  Plaintiff  herein  brought  suit 
against  the  defendant,  who  is  her  father-in- 
law,  upon  six  causes  of  action,  one  of  which 
was  for  work  and  labor  performed,  and  the 
other  five  for  slander.  Afterwards  she  amend- 
ed hec  petition  by  adding  another  count  for 
alienating  her  husband's  affections.  The  de- 
fense was  a  general  denial,  and  a  plea  of  the 
statute  of  limitations  to  the  count  for  aliena- 
tion of  affections.  The  case  was  tried  to  a 
jury,  resulting  in  a  verdict  for  plaintiff  for 
12,000,— $800  for  slander,  and  $1,200  for  alien- 
ating her  husband's  affections.  The  appeitl 
is  from  the  Judgment  rendered  on  the  verdict; 
and  errors  are  assigned  on  the  admission  and 
rejection  of  testimony,  and  on  the  Instructions 
given  and  refused  by  the  court 

The  words  charged  as  having  been  uttered 
of  and  concerning  the  plaintiff  were  that  she 
was  a  "whore"  and  a  "prostitute";  "that  she 
had  had  a  child  by  her  own  brother";  was  a 
"street  walker,"  and  was  "unchaste";  that 
she  was  a  "strumpet"  and  "a  woman  of  bad 
character,"  and  that  he  (defendant)  would 
prove  It  The  plaintiff  was  permitted  to 
prove,  over  defendant's  objections,  that  at 
other  times  and  to  different  persons  than 
those  stated  in  the  petition  defendant  said  of 
and  concerning  plaintiff  that  her  first  child 
was  by  her  brother  Andy,  and  that  be  could 
prove  It;  that  plaintiff  was  nothing  but  "a 
damned  old  bastard"  anyway;  and  that  he 
said  to  plaintiff's  husband,  "You  had  Ji>etter 
look  out  or  there  will  be  another  Jenkins 
around";  that -plaintiff's  husband  should  not 
live  with  such  a  damned  "bitch"  as  she  was; 
that  she  was  a  "bitch";  that  she  was  a 
"strumpet";  and  he  said  to  a  brother  of  plain- 
tiff that  "he  wanted  to  get  his  sister  [mean- 
ing plaintiff]  up  there  to  harbor  her  again, 
and  have  another  ttastard  young  one  by  him, 
like  she  did  have."  It  Is  Insisted  that  the 
court  eried  In  admitting  this  testimony  "be- 
cause—First, evidence  of  other  slanders,  not 
the  same  as  thoee  counted  on,  either  In  words 
or  In  substance.  Is  incompetent  and  immate- 
rial; and,  second,  Iiecause  it  is  not  competent 
to  pile  up  proof  of  malice  In  this  way  where 
the  words  counted  on  themselves  prove  mal- 
ice, unless  there  is  some  evidence  of  privilege, 
and  of  which  there  is  no  claim  by  the  appel- 
lant" The  testimony  was  received  by  the 
court  simply  as  tending  to  show  malice;  and 
in  the  instruction  given  to  the  jury  he  careful- 
ly limited  the  operation  of  the  testimony  to 
the  question  of  actual  malice.  It  has  been 
held  time  and  again  by  this  court  that  for  the 
puriKise  of  showing  malice,  repetitions  of  the 
slander,  both  before  and  after  the  speaking  of 
the  words  complained  of,  may  be  pi-oved. 
Beardsley  v.  Brldgman,  17  Iowa,  290;  Schrlmp- 
er  V.  Hellman,  24  Iowa,  505;  Prime  v.  East- 
wood, 45  Iowa,  640;  Hlnkle  v.  Davenport,  38 
Iowa,  355;    Halley  v.  Gregg,  74  Iowa,  563, 
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38  N.  W.  410;  Jean  t.  Heunessy,  69  Iowa, 
373,  28  N.  W.  645;  Hannere  v.  McClelland. 
74  Iowa,  318.  37  N.  W.  389.  See,  also,  Grib- 
ble  V.  Pl&neer  Press  Co.  (Minn.)  25  N.  W.  710; 
Townish.  Sland.  &  L.  §!  392-396.  The  better 
opinion  seems  to  be  that  the  repetitions  must 
be  of  the  same  words  as  those  counted  on  or 
of  words  of  lUfe  import.  See  authorities  last 
above  cited.  Repetitions  of  the  slander  or  of 
words  of  similar  import  are  admissible,  al- 
though the  words  cliarged  as  having  been  ut- 
tered are  actionable  per  sc.  There  is  appar- 
ently an  Incongruity  In  the  rule,  but  it  is  sup- 
ported by  the  overwhelming  weight  of  au- 
thority. See  Hinkle  v.  Davenport,  supra,  and 
authorities  therein  cited. 

The  only  question  we  have,  then,  with  ref- 
erence to  the  testimony  admitted  by  the  court, 
Is  whether  the  words  used  were  of  like  import 
ns  those  charged  in  the  petition.  We  think 
they  were  all  similar,  except  It  be  the  word 
"bastard,"  said  to  be  used  concerning  the 
plaintiif.  Turning  to  the  record,  however,  we 
And  that  the  witness  who  gave  testimony 
with  reference  to  the  use  of  this  word  stated 
its  use  by  defendant  In  answer  to  a  proper 
question,  and  In  connection  with  other  state- 
ments which  were  clearly  admissible,  and  no 
motion  was  made  to  strike  It  from  the  an- 
swer. Moreover,  the  language  was  used  by 
defendant  In  the  presence  of  his  son,  the  plain- 
tiff's husband,  and  it  was  admissible  as  bear- 
ing upon  the  question  of  alienating  his  affec- 
tions. The  word  "bitch"  is  synonymous  with 
"wench"  or  "hussy."  and  often  implies  lewd- 
ness. Standard  Diet  p.  200.  We  see  no  er- 
ror in. the  admission  of  this  testimony. 

2.  The  plaintiff,  when  upon  the  witness 
stand,  was  asked  npon  cross-examination  it 
she  did  not  have  lier  husband  arrested  be- 
fore their  marriage  for  the  crime  of  seduc- 
tion; If  she  did  not  ask  him  to  marry  her, 
and  be  refused  to  do  so;  if  he  did  not  teU 
her  he  had  no  affection  for  her.  and  never 
did  bare;  if  she  did  not  have  htm  arrested, 
and  compel  bim  to  marry  her;  and  if  her 
husband  did  not  tell  her  when  be  married 
her  that  he  would  not  live  with  her  any 
longer  than  he  was  absolutely  obliged  to. 
Objections  to  these  questions  were  sustained, 
on  the  ground  that  they  were  not  proper 
cross-examination.  It  is  conceded  by  coun- 
sel that  nothing  was  said  by  the  witness  In 
her  examination  in  chief  which  would  Jus- 
tify this  line  of  interrogation.  But.  to  es- 
tablish the  alleged  error  of  the  lower  court, 
it  is  contended  that,  as  plaintiff  came  upon 
the  witness  stand  claiming  the  benefit  of  a 
presumption  that  there  was  an  affection  ex- 
isting between  herself  and  her  husband,  sue 
could  be  cross-examined  with  reference 
thereto.  In  support  of  this  contention,  re- 
liance is  placed  upon  the  role  adopted  in 
seduction  cases,  wherein  it  is  allowable  to 
cross-examine  the  prosecntrix  with  refer- 
ence to  particular  acts  of  onchastity,  a)> 
though  nothing  had  been  said  about  her 
character  in  the  examination  in  chief.    See 


State  ▼.  Sutherland,  30  Iowa,  670.  We  do 
not  see  any  parallel  between  the  two  cases. 

The  ultimate  question  In  cases  of  this 
kind  is,  did  the  defendant  alienate  from 
plaintiff  her  husband's  affections?  The  state 
of  her  mind  and  the  ardor  of  her  love  are 
not  material  except  upon  the  question  ot 
damages.  The  law  Indulges  a  presumption, 
no  doubt,  that  the  husband  had  affection  for 
his  wife,  and  It  rests  with  the  detense  to 
prove  that  he  did  not  have.  But,  by  offering 
herself  as  a  witness,  she  did  not  by  that 
mere  act  affirm  that  he  had  affection  for  her. 
This  presumption  would  arise  whether  she 
became  a  witness  or  not  We  think  the 
cross  Interrogatories  propounded  were  ob- 
jectionable, and  that  the  court  correctly  sus- 
tained objections  thereto.  If  it  be  conceded, 
however,  that  the  ruling  was  erroneous,  it 
was  error  without  prejudice,  for  the  defend- 
ant was  thereafter  permitted  to  show  that 
the  husband  was  arrested  upon  Information 
filed  by  plaintiff,  accusing  bim  of  the  crime 
of  seduction;  that  he  married  her  to  condone 
the  offense;  and  that  be  had  np  affection  tor 
plaintiff  at  the  time  of  their  marriage. 

3.  Counsel  offered  to  show  by  defendant 
and  his  wife  that  he  (defendant)  offered  to 
give  plaintiff's  husband  80  acres  of  land, 
upon  which  there  was  a  small  mortgage, 
provided  be  would  go  and  live  upon  It;  that 
he  offered  to  give  bim  a  team,  and  to  fur^ 
nish  him  implements  and  all  necessary  seed 
with  which  to  sow  and  plant  the  land,  and 
would  take  care  of  him  the  first  year,  and 
would  build  a  house  upon  the  land,  provided 
he  (plaintiff's  husband)  would  go  there  and 
live  wiui  her;  and  that  plalntifTs  husuaud 
then  stated  he  would  not  go  and  live  there 
with  her  or  anywhere  else.  To  a  better  un- 
derstanding of  this  offer.  It  is  well  to  state 
that  plaintiff  testified  that.  Immediately 
after  her  marriage  to  defendant's  son,  tney 
went  to  live  with  defendant;  that  she  waa 
anxious  and  pleaded  with  her  husband  to 
go  to  Dakota,  or  to  move  onto  some  place 
of  their  own;  that  her  husband  was  willing 
and  promised  to  do  so,  but  that  he  was 
induced  not  to  do  it  by  the  interference  ot 
the  defendant;  that  defendant  persistently 
maligued  and  slandered  her,  and  so  poisoned 
her  husband's  mind  that  he  finally  abandon- 
ed her.  The  court  sustained  objections  to 
the  proffered  testimony,  on  the  ground  that 
it  called  for  self-serving  declarations  made 
at  a  time  when  plaintiff  was  not  present. 
He  did  admit  testimony  as  to  what  was 
done  by  defendant  towards  providing  a 
home  for  plaintiff  and  her  hustiand,  Inii 
held  that  offers  of  the  use  of  a  farm  made 
to  the  husband  by  defendant  and  the  hun- 
band's  reply  thereto,  giving  the  reason  why 
he  would  not  accept  of  them,  were  not  ad- 
missible. In  this  we  think  he  was  in  error. 
The  fact  that  the  statements  were  not  made 
in  the  presence  of  plaintiff  was  wholly  Im. 
material,  for  they  were  not  offered  as  bear- 
ing upon  her  knowledge  of  defendant's  treat- 
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ment  of  bis  bod.  The  purpose  of  the  testi- 
mony was  to  show  that  defendant  had,  as 
a  matter  of  fact,  tried  to  Induce  his  son  to 
do  the  very  thing  plaintiCC  was  Insisting 
upon,  and  to  show  the  condition  of  her  hus- 
band's mind  and  the  state  of  his  affections 
towards  her.  Such  testimony  would  hare  a 
tendency  to  negative  the  Idea  that  defend- 
ant was  trying  to  Induce  his  son  to  aban- 
don the  plaintiff.  It  was  substantive  testi- 
mony of  verbal  acts  tending  to  show  that  he 
was  trj'lng  to  Induce  his  son  to  live  with 
plaintiff,  and  that  the  son's  refusal  to  do 
so  was  not  brought  about  by  his  conduct 
The  expression  of  the  son,  made  long  before 
the  commencement  of  the  suit,  that  he  would 
not  live  with  tue  plaintiff  on  the  land  of- 
fered by  defendant,  or  anywhere  else,  was 
t-crtalnly  competent  as  bearing  upon  his  feel- 
ings towards  her.  2  Greenl.  Ev.  §{  55-57. 
The  court  permitted  defendant  to  show  what 
be  did  to  Induce  his  son  to  live  with  plaiD> 
tiff.  What  he  said  to  accomplish  the  same 
purpose  was  a  part  of  the  res  gestae,  and 
was,  it  seems  to  us,  equally  admissible. 
Price  V.  Price  (Iowa)  60  N.  W.  2o2. 

Defendant  offered  to  show  that  plaintiff  fre- 
quently made  use  of  profane  and  Indecent 
language  In  the  presence  of  his  (defendant's) 
family,  and  In  the  presence  of  her  husband, 
although  not  to  him;  and  that  she  taught 
her  Uttle  boy  to  nse  vulgar  language,  but  was 
not  permitted  to  do  so.  In  view  of  the  cir- 
cumstances attending  the  marriage  of  plain- 
tiff to  defendant's  son.  It  seems  to  us  that 
such  testimony  was  competent  If  plaintiff 
was  profane  and  vulvar,  if  she  taught  her 
children  the  use  of  Indecent  language,  it 
might  have  considerable  to  do  In  alienating 
her  husband's  affections.  Such  course  of 
conduct  is  not  calculated  to  win  or  hold  the 
affections  of  a  husband.  The  testimony  of- 
fered also  tends  to  show  the  state  of  domes- 
tic happiness  In  which  they  had  previously 
lived,  and  also  the  character  of  the  plaintiff. 
It  Is  well  settled  that  plaintiff's  character  in 
such  an  action  is  in  issue.  The  testirnony 
should  have  been  admitted.  As  sustaining 
our  conclusion,  see  Abb.  Trial  Bv.  pp.  (>85- 
087;  Smith  v.  Hasten,  15  Wend.  270;  Foot 
V.  Tracy,  1  Johns.  46;  Bennett  v.  Smith,  21 
Barb.  439;  Robinson  v.  Burton,  5  Har.  (Del.) 
33o;  Coleman  v.  White,  43  Xnd.  429. 

Other  errors  are  assigned  on  the  admission 
and  rejection  of  testimony.  We  have  exam- 
ined them  all,  and  think  the  rulings  were 
correct  Most  of  these  rulings  relate  to  ques- 
tions asked  on  cross-examination.  The  trial 
court  was  vested  with  a  wide  discretion  in 
these  matters,  and  we  do  not  think  he  abused 
it  In  this  case. 

4.  An  instruction  was  asked  by  the  defend- 
ant to  the  effect  that  the  claim  for  alienation 
of  affections  was  barred  by  the  statute  of 
limitations.  This  was  refused,  and  defendant 
assigns  error.  The  court  submitted  to  the 
jury  the  question  of  fact  as  to  when  plaln- 
fiff's  cause  of  action  accrued,  and  directed 


them  to  find  for  defendant  on  this  count  if 
they  found  the  action  accrued  more  than  two 
years  prior  to  the  time  the  amendment  to 
the  petition  was  filed  adding  this  count.  The 
instnictlon  given  by  the  court  was  correct, 
and  there  was  evidence  to  sustain  it. 

5.  The  Instructions  given  by  the  court  are 
complained  of.  Language  was  used  in  some 
of  them  which  was  calculated  to  mislead  the 
Jury  to  defendant's  prejudice.  For  example. 
In  the  flrjt  paragraph  of  the  charge  it  is  said: 
"In  the  plaintiff's  petition  there  are  seven 
counts,  but  the  court  instructs  you  that  there 
are  but  three  sustained  by  the  evidence,  and 
they  are  as  follows."  Again,  in  paragraph 
8%  occurs  the  following:  "None  of  the 
counts  In  the  plaintiff's  petition,  except  those 
stated  in  these  instructions,  are  sustained  by 
the  evidence,  and  you  should  allow  nothing 
on  any  not  set  forth  In  paragraph  1  of  these 
Instructions."  It  may  be  that  the  Jury  did 
not  uud»-stand  the  court  to  mean  that  these 
counts  were  sustained  by  the  evidence,  and 
we  would  not  be  inclined  to  reverse  the  case 
if  this  were  the  only  error;  but  the  words 
used  were  unfortunate,  and  we  call  atten- 
tion to  the  matter  simply  to  avoid  a  repeti- 
tion of  the  instructions  upon  a  retrial. 

8.  In  instructing  upon  the  damages  to  be 
allowed  for  alienating  her  husband's  affec- 
tions, the  Jury  was  directed  to  take  into  con- 
sideration the  rank  and  condition  of  the  par- 
ties, and  award  damages  commensurate  with 
the  Injury,  if  any.  This  was  error.  The 
plaintiff  cannot,  as  a  general  rule,  prove  her 
own  poverty  in  aggravation  of  damages,  nor 
can  defendant  show  his  straitened  circum- 
stances in  mitigation.  In  cases  of  breach  of 
promise  and  of  slander  the  plaintiff  may 
prove  the  defendant's  wealth  and  social  po- 
sition in  aggravation  of  damages;  but  this 
rule  Is  exceptional,  and  has  never  been  ex- 
tended in  this  state  to  other  cases  than  those 
mentioned.  Perrlne  v.  Winter,  73  Iowa,  W5, 
35  N.  W.  679;  Guengerlch  v.  Smith,  34  Iowa, 
348.  It  was  no  doubt  competent  for  either 
party  to  show  plaintiff's  occupation,  and  per- 
haps the  social  position  of  herself  and  hus- 
band as  l)earing  upon  the  value  of  her  hus- 
band's consortium;  but  the  wealth,  rank,  so- 
cial position,  or  condition  of  defendant  was 
wholly  Immaterial.  Kniffln  v.  McConnell,  30 
N.  y.  285.  The  instruction  was  erroneous 
for  the  further  reason  that  there  was  no  evi- 
dence showing  the  financial  condition  of  ei- 
ther of  the  parties,  and  none  to  show  the  de- 
fendant's social  rank  or  position. 

For  the  errors  above  pointed  out,  the  Judg- 
ment is  reversed. 


KENNEDY  v.  HENSLBT  et  al. 

(Supreme  Court  of  Iowa.     May  21,  1895.) 
P^TiiEKT  OF  NoTB— What  Co:<stitute8  —  Scbbo- 

OATION. 

Dcfeodants  H.  and  S.  executed  a  note  to 
a  bank.     Thereafter  defendant  H.,  who  was  In 
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pBrtnenbip  witli  plaintiff,  mdd  part  of  the  not* 
with  partnership  funds.  Plaintiff  did  not  know 
at  the  time  that  partnership  funds  were  applied 
on  the  note,  but  afterwards  plaintiff  and  H.  gave 
their  joint  note  to  the  bank  for  the  balance  due 
on  the  first  note,  which  was  mnrlted  "Paid"  by 
the  bank,  and  plaintiff  obtained  possession  there- 
of with  the  understanding  that  he  was  to  keep 
It  until  H.  paid  plaintiff  what  he  owed  on  it. 
Plaintiff  did  not  demand  payment  from  defend- 
ants until  more  than  four  years  afterwards.  De- 
fendant S.  did  not  know  the  circumstance  un- 
der which  the  note  was  taken  up  until  demand 
was  made  on  him,  shortly  prior  to  the  commence- 
ment of  an  action  by  plaintiff  upon  the  note  ex- 
ecuted by  defendants  to  the  bank.  Bdd,  that 
plaintiff  could  not  mairtain  the  action. 

Appeal  from  district  court,  Hardin  connty; 
S.  M.  Weaver,  Judge. 

February  7,  1894,  plaintiff  filed  bis  peti- 
tion, alleging  that  he  la  the  owner  and  bolder 
of  the  promissory  note  set  out;  tbat  there 
is  due  and  owing  to  him  thereon  the  sum  of 
$1,403.28,  no  part  of  which  has  been  paid; 
wherefore  he  asks  judgment  against  the  de- 
fendants for  that  amount,  and  for  costs  and 
attorney's  fees.  The  note  set  out  is  dated 
February  25,  1889,  is  for  |900,  with  interest 
at  10  per  cent,  payable  annually,  i>ayable  to 
"First  National  Bank  of  Iowa  Falls,  or  order, 
on  demand,"  and  signed  by  the  defendants. 
The  defendants  answered,  denying  that  plain- 
tiff is  the  owner  or  holder  of  said  note,  or 
that  they,  or  either  of  than,  are  indebted  to 
him  thereon.  They  alleged  that  while  said 
note  was  the  property  of  said  bank,  and  In 
Its  posseesion,  the  defendants  fully  paid  the 
same,  and  it  was  duly  canceled,  and  sur- 
rendered to  the  defendants;  tbat  they,  nor 
either  of  them,  ever  put  said  note  into  circu- 
lation again;  wherefore  they  ask  judgment 
for  the  return  of  said  note  and  for  costs. 
At  the  conclusion  of  plaintiff's  evidence  the 
defendants  moved  to  withdraw  the  cause 
from  the  jury,  for  the  reason  that  the  evi- 
dence shows  that  plaintiff  is  not  the  owner 
and  holder  of  said  note  for  a  valuable  con- 
sideration, and  shows  that  the  same  was 
paid  and  canceled  and  never  again  put  in 
circulation.  The  motion  was  sustained,  and 
judgment  entered  against  the  plaintiff  for 
costs,  from  which  he  appeals.    Affirmed. 

F.  M.  Williams,  for  appellant  A.  l/L  Bry- 
son,  for  appellees. 

GIVEN,  O.  J.  1.  Plaintiff's  evidence  shows, 
In  substance,  as  follows:  On  February  25, 
1S89,  the  defendants  executed  and  delivered 
the  note  sued  upon  to  the  First  National 
Bank  of  Iowa  Falls.  On  May  25,  1889,  the 
defendant  Hensley  presented  to  said  bank  a 
check  of  tbat  date  as  follows:  "Pay  to  End. 
on  bank  note  M.  Hensley  or  bearer,  seven 
hundred  and  seventy-five  dollars  ($775.00). 
[Signed]  N.  R.  Kennedy,  pr  M.  Hoisley." 
On  the  same  day,  and  in  consideration  of 
said  check,  the  bank  Indorsed  upon  said  note, 
"Paid  May  25,  1889.  $775."  On  September 
30,  1889.  iu  consideration  of  the  balance  due 
upon  said  $900  Bote,  the  defendant  Hensley 


and  plaiotUr,  Kennedy,  ezecottd  tiislr  Joint 
note  to  said  bank  for  $1^,  due  in  60  days, 
10  per  cent  mterest  from  maturity.  This 
note  was  put  into  judgment,  which  the  plain- 
tiff, Kennedy,  afterwards  paid  to  the  banlK. 
At  the  time  the  last-mentioned  note  was  exe- 
cuted and  ddlvered  to  the  bank  the  cashier 
stamped  on  the  face  of  said  $900  note  as  fol- 
lows: "First  National  Bank  of  Iowa  Falls. 
Iowa.  Paid  Sept  80,  1889."  Plaintiff  and 
defendant  Hensley  were  both  present  at  that 
time,  and  after  the  note  was  canceled  it  was 
shoved  out  over  the  counter,  and  taken  up 
by  either  plaintiff  or  Hensley.  In  March, 
1889,  plaintiff  and  Hensley  were  engaged  in 
business  as  partners  in  baying  and  selling 
cattle,  the  firm  having  an  account  in  said 
bank.  Some  time  after,  plaintiff  learning  tliat 
there  was  a  judgment  against  Hensley,  it 
was  agreed  that  thereafter  the  business 
would  be  transacted  in  plaintiff's  name, 
Hensley  to  work  for  him,  and  to  share  in 
the  profits  and  losses.  The  Hensley  and 
Kennedy  account  with  the  bank  was  opoied 
on  March  8,  1889,  and  on  the  20th  of  April 
following  the  balance  of  that  account  was 
transferred  to  the  account  of  Kennedy. 
Thereafter  receipts  for  stock  sold  were  de- 
posited in  Kennedy's  name.  Plaintiff  states 
as  follows:  "I  told  the  president  of  the  First 
National  Bank  of  Iowa  Falls  that  whenever 
Morg  Hensley  signed  my  name  to  a  check 
to  pay  the  checlE,  when  he,  Mr.  Carleton, 
knew  that  it  was  for  stock  to  pay  it"  Plain* 
tiff  further  states  that  he  did  not  know  of  the 
giving  of  said  check  for  some  time  after  it 
had  been  drawn;  that  Hensley  had  request- 
ed blm  to  take  up  this  $900  note,  and  said  it 
"was  as  good  as  wheat  and  for  him  to  keep 
it  tmtil  tie  paid  him  every  dollar  he  owed 
him."  That  was  after  it  was  stamped 
"Paid."  It  does  not  appear  that  defendant 
Slocum  knew  anything  about  the  transaction 
concerning  the  taking  up  of  said  $900  note, 
and  no  demand  was  made  upon  him  for  the 
payment  of  the  same  until  shortly  before  the 
commencement  of  this  action. 

2.  Plaintiff's  allegation  that  he  Is  the  owner 
and  holder  of  the  promissory  note  sued  upon 
is  denied,  and  the  burden  is  upon  the  plain- 
tiff to  prove  that  allegation.  The  defendants' 
motion  to  withdraw  the  case  from  the  jury 
presented  tlie  single  question  whether  plain- 
tiff's evidence  so  tended  to  support  his  alle- 
gation that  the  issue  should  have  been  sub- 
mitted to  the  Jury.  Plaintiff's  first  conten- 
tion is  that  the  evidence  tends  to  show  that 
he  purchased  the  note  in  suit,  and  that  that 
question  should  have  been  left  to  the  jury. 
He  also  claims  that  if  not  a  purchaser,  he  Is 
entitied,  under  the  facts,  to  be  subrograted  to 
the  rights  of  the  payee,  the  bank,  in  the  note. 
We  do  not  think  the  evidence  tends  to  sup- 
port either  contention.  But  one  cnnclUBlon 
can  be  arrived  at  from  the  facts.  The  plaintlll 
and  Hensley  were  dealing  with  each  other 
on  terms  of  confidence,  and  plaintiff  was  evi- 
dently ready  to  extend  credit  to  bim.    If  it 
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be  troe,  as  stated,  tbat  plaintiff  dkl  not  know, 
at  the  time,  of  the  giving  of  the  $775  chock, 
it  ia  entirely  clear  tbat  he  afterwards  ratified 
the  act,  and  allowed  it  to  stand  as  a  partial 
parment  of  the  $900  note.  He  also  Joined 
tvitb  Hensley  in  executing  the  $125  note,  and 
delirering  It  as  a  full  paymefit  of  the  $900 
mite.  The  manner  In  which  the  business  was 
transacted,  the  fact  that  Slocum  was  not 
wnsulted,  the  length  of  time  which  plalntlCF 
held  the  note  without  demanding  payment, 
and  the  other  &ct8  appearing,  seem  to  us  to 
preclude  the  idea  that  the  plaintiff  was  a 
purchaser  of  the  note,  or  expected  to  have 
rights  by  virtue  of  it.  He  ratified  the  giving 
of  his  check,  and  joined  In  the  giving  of  the 
S125  note,  solely  upon  the  faith  that  he  had 
that  In  the  settlement  of  their  aftairs  Hens- 
ley  would  account  to  him  for  the  amounts 
timt  he  thus  paid.  Had  either  purchase  orsnb- 
rogation  been  contemplated,  Hensley  would 
not  have  joined  In  the  giving  of  the  $125 
note.  It  is  certainly  clear  that  the  bank  did 
not  understand  or  treat  the  transaction  with 
it  as  a  purcliaBe,  or  as  anything  else  than  a 
payment.  The  note  being  paid  and  can- 
celed, Hensley  had  no  right  without  the  con- 
sent of  Slocum,  to  again  put  It  In  circula- 
tion, nor  to  pledge  It  to  the  plaintiff,  "to 
keep  until  he  paid  him  every  dollar  he  owed 
blm."  Plaintiff's  possession  of  the  note  Is 
explained  by  the  fact  that  he  held  It  as  evi- 
dence of  the  amount  for  which  Hensley 
should  account  to  him  on  settlement.  There 
were  none  of  the  elements  of  purchase  in 
the  transaction,  nor  are  the  facts  such  as  to 
entitle  the  plaintiff  to  recover  upon  the  note, 
or  charge  any  other  person  on  account  of  the 
transaction  than  blm  to  whom  he  extended 
the  credit,  namely,  Hensley.  Several  cases 
In  respect  to  the  right  of  subrogation  are 
cited,  but  we  think  they  have  no  application 
to  the  fiicts  of  this  case.  There  was  no 
error  In  sustaining  the  defendants'  motion, 
and  the  judgment  of  the  district  court  is 
therefore  affirmed. 


FIRST  NAT.  BANK  OP  MALVBEN  v. 

WADE  et  al. 

(Supreme  Ck>un.  of  Iowa.     May  24,  1895.) 

Neootiablb  Dots — Bona  Fids  FuBOBAaBR— Evi- 

DBXCE. 

On  an  issne  as  to  whether  plaintiff  bank 
wag  a  bona  fide  purchaser  of  certain  notes.  It  ap- 
peared tbat  the  payee  lived  in  a  distant  city,  and 
that  defendant  lived  in  the  county  where  plain- 
dff  was  located.  The  notes  were  unsecured; 
h.Td  6  and  12  monthp.  respectively,  to  run;  had  no 
proviBiou  for  costs  of  collection;  and  the  maker 
was  not  considered  prompt.  Plaintiff's  cashier 
testified  that  he  height  them  at  a  discount.  HM, 
that  a  finding  that  plaintiff  was  not  an  innocent 
purchaser  would  n  jt  be  disturbed. 

Appeal  from  district  court,  Mills  county; 
N.  W.  Macy,  Judge. 

Action  upon  two  promissory  notes  execut- 
ed by  defendants,  payable  to  F.  P.  Bellinger 
or  bearer.    Plaintiff  alleges  that  said  notes 


were  transferred  and  indorsed  to  plaintiff  be- 
fore maturity,  in  good  faith,  and  for  valu- 
able consideration,  and  are  past  due.  De- 
fendants admit  the  execution  of  said  notes, 
but  deny  that  plaintiff  purchased  the  same 
in  good  faith,  and  for  valuable  consideration. 
They  alleged  as  defenses  that  said  notes 
were  procured  from  defendants  through 
fraud  and  misrepresentation,  and  tbat  they 
are  wholly  without  consideration,  and  that 
the  consideration  thereof  has  entirely  failed. 
Plaintiff,  in  reply,  denied  every  allegation  of 
the  answer,  except  In  so  far  as  it  admits 
allegations  made  in  the  petition.  The  case 
was  tried  to  a  Jury,  and  a  verdict  for  the 
defendants.  Plaintiff  moved  for  a  new  trial 
upon  the  ground  that  the  verdict  is  contrary 
to  the  law  and  the  evidence.  The  motion 
was  overruled,  and  judgment  entered  on  the 
verdict,  from  which  plaintiff  appeals.  Af- 
firmed. 

Ij.  T.  Oenung  and  A.  B.  Oook,  for  appel- 
lant   Shirley  GilUlland,  for  appellees. 

GIVEN,  O.  J.  L  It  is  not  questioned  but 
that  the  defenses  of  fraud  in  procuring  the 
execution  of  the  notes,  and  of  failure  of 
consideration,  were  fully  made  out  Appel- 
lant's contention  is  tbat  under  the  evidence 
the  Jury  should  have  found  that  plaintiff 
was  an  innocent  purchaser  of  the  notes,  and 
that  the  court  erred  in  not  setting  aside  the 
verdict  and  granting  a  new  trial  for  that 
reason.  The  only  testimony  given  with  re- 
spect to  the  purchase  is  that  of  Mr.  L.  Bent- 
ley,  cashier  of  the  plaintiff  bank.  This  issue 
was  submitted  to  the  jury,  with  proper  in- 
structions as  to  what  constitutes  an  inno- 
cent purchaser,  and  also  as  to  the  burden  of 
proof,  and  weighing  testimony.  We  will 
not  set  out  the  testimony  of  Mr.  Bentley,  nor 
discuss  it  at  length.  While  be  does  state, 
when  recalled,  that  be  had  no  notice  for 
what  the  notes  were  given,  and  no  knowl- 
edge of  the  nature  of  the  transactions  be- 
tween the  defendants  and  the  Bellingers,  we 
cannot  say,  in  view  of  the  entire  testimony, 
that  the  jury  was  not  warranted  in  falling 
to  find  that  appellant  was  an  innocent  pui^ 
chaser.  Appellees'  claim  Is  that  it  was  not 
a  purchase,  but  that  the  notes  were  merely 
assigned  for  collection,— a  claim  that  is  not 
without  support  The  transaction,  as  re- 
lated by  Mr.  Bentley,  is,  in  several  par- 
ticulars, more  consistent  with  defendants' 
claim  than  with  the  claim  that  the  uote» 
were  purchased.  The  payee  lived  at  Coun- 
cil Bluffs,  and  was  a  stranger  to  the  bank, 
and  the  defendants  lived  in  the  county 
where  the  bank  was  located.  The  notes  had 
6  and  12  months  to  run,  were  imsecured,  and 
contained  no  provision  for  collection  or  at- 
torney's fees,  and  were  regarded  as  "slow." 
The  witness  says:  "I  bought  them  at  a  dis- 
count, or  a  collection  fee  of  two  and  one- 
half  per  cent  off  the  face  of  the  notes." 
The  manner  in  which  the  transaction  vvuii 
entered  in  the  books  of  the  bank  was  not 
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such  as  is  usually  made  when  notes  are 
purchased.  While,  upon  the  evidence,  we 
might  find  differently,  we  cannot  say  that 
under  It  the  jury  should  have  found  that 
the  plaintiff  was  an  Innocent  purchaser  of 
■the  notes  in  suit.    AfiSrmed. 

WISEMAN  T.  THOMPSON  et  al. 
(Supreme  Court  of  Iowa.     May  20,  1895.)  . 
Actios  os  Contract— Parol  Evidbnce  —  Stat- 
ute OF  Fkacds— Waiver  of  Defenses  —  FuL- 
DBi  TO  Demur— Construction  of  Well— Kibks 
Assumed  bt  Contractor. 

1.  The  objection  that  parol  evidence  varies  a 
'Written  contract  is  waived  in  an  action  on  the 

contract  by  failure  to  demur  to  a  petition  which 
alleges  the  facts  established  by  Bucn  evidence. 

2.  Where  a  petition  fails  to  aver  tiiat  a  con- 
,tract  within  the  statute  of  frauds  is  in  writing,  or 

■  to  sliow  facts  to  take  it  out  of  tlie  statute,  defend- 
ant, by  failing  to  demur  under  Code,  S  3648,  subd. 

'6.  allowing  a  defendant  to  demur  to  a  petition 
which  fails  to  show  a  contract  to  be  in  writing 
where  it  should  be  so  evidenced,  waives  the  de- 
fense of  the  statute. 

3.  A  contractor,  wtio  agrees  to  famish  a  good 
•well,  supplying  sufBcient  water  for  watering 
-fltocK,  or  to  forfeit  pay  for  his  work,  assumes  all 
risks  to  the  well  from  the  commencement  until 
the  completion  of  a  test,  showing  that  the  weD 
complies  with  the  contract. 

Appeal  from  district  court,  Calhoun  county; 
•George  W.  Paine,  Judge. 

The  parties  entered  into  an  oral  agreement, 
•whereby  the  defendants  were  to  drill  and  case 
for  the  plaintiff  a  well  for  the  agreed  price 
-of  $1.20  per  foot  foe  the  first  100  feet,  and  25 
'Cents  per  foot  additional  after  that  depth. 
The  well  was  drilled  to  a  depth  of  120  feet, 
'for  which  the  plaintiff  gave  his  note  for  $149. 
The  note  was  transferred  to  a  third  party,  and 
afterwards  paid  by  the  plaintiff,  and  this  ac- 
-tion  is  to  recover  from  the  defendants  the 
amount  represented  by  said  note  on  substan- 

■  llally  the  following  averments:  llint  the  well, 
when  drilled,   was  to  be  a  first-class  stock 

■well;  that,  after  drilling  to  the  depth  afore- 
said, and  befoie  the  well  could  be  properly 
tested,  defendants  asked  for  the  note,  in  order 
that  they  might  realize  money,  by  the  sale  of 
it  for  their  immediate  use;  that  it  was  ex- 
pressly understood,  when  the  note  was  made, 
that  unle<is  plenty  of  water  was  found  defend- 
ants would  protect  plaintiff  from  liability  on 
the  note;  and  that  thereafter,  on  proper  tests, 
the  well  proved  to  be  worthless.  The  answer 
is  a  deniak  of  the  averments  as  to  a  condition- 

-Hi  liability  of  the  plaintiff  for  the  note,  and 
It  contains  averments  that  the  note  was  given 
In  full  settlement  and  acceptance  of  the  well 
by  the  plaintiff.  By  way  of  counterclaim  it 
is  averred  In  the  answer  that,  after  the  giv- 
ing of  the  note,  the  plaintiff,  by  the  use  of  ex- 
plosives, destroyed  the  casing  in  the  well,  so 
as  to  render  It  useless;  that,  after  such  injury, 
the  defendants,  at  the  request  of  plaintiff, 
and  without  knowledge  of  such  injury,  ex- 
pended work  and  money  to  bore  said  well 

■deeper,  and  to  clear  and  draw  the  casing 
therefrom,  and  In  boring  and  casing  another 


well,  for  which  judgment  is  asked  in  the  sum 
of  $152.75.  A  reply  waj  filed,  and  a  trial  to 
a  jury  had,  resulting  In  a  verdict  and  Judg- 
ment for  plaintiff,  from  which  the  defendants 
appealed.    Affirmed. 

M.  R.  &  J.  B.  McCrary.  for  appellants.  M. 
E.  Hutchinson,  for  appellee. 

GRANGER,  J.  1.  It  la  urged  that  testi- 
mony to  show  the  facts  under  which  it  is 
averred  that  the  note  was  delivered,  or,  in 
other  words,  to  "show  the  conditions  of  tiie 
pretended  original  agreement,"  could  not  be 
used.  The  thought  is  that  such  testimony, 
and  the  facts.  If  established,  contradict  the 
terms  of  the  note,  in  violation  of  the  general 
rule  as  to  parol  evidence  to  vary  or  contradict 
ti  written  instrument  Without  saying  that 
the  rule  sought  to  be  applied  has  application 
to  this  case,  it  is  enough  to  say  that  the  objec- 
tion came  too  Icte.  The  petition,  on  its  face, 
plainly  shows  the  fiuts  upon  which  a  recovery 
was  sought,  and  the  objection  now  urged 
could  have  been  taken  advantage  of  by  de- 
mmTer,  if  valid.  By  a  failure  to  In  that  man- 
ner urge  the  objection,  it  is  waived.  There 
was  no  motion  in  arrest  of  Judgment  See, 
as  fully  sustaining  the  holding,  Brockert  v. 
RaUway  Co.",  82  Iowa,  869,  47  N.  W.  1026; 
Linden  v.  Green,  81  Iowa,  365,  46  N.  W.  IIOS; 
Dunn  V.  Wolf,  81  Iowa,  688,  47  N.  W.  887. 

2.  It  is  also  urged  that  the  case  Is  within 
the  statute  of  frauds,  in  that  the  facts  plead- 
ed show  that  defendants  assumed  thereby  to 
answer  for  the  debt  of  plaintiff.  Conceding, 
without  so  holding,  that  the  conclusion  is  cor- 
rect, the  same  rule  is  to  be  applied  as  to  the 
admissibility  of  parol  evidence,  for  the  facts 
as  to  the  undertaking  are  all  apparent  on  the 
face  of  the  petition<  If,  as  claimed,  the  con- 
tract pleaded  by  plaintiff  is  within  the  stat- 
ute of  frauds,  it  was  his  duty  to  aver  facts 
necessary  to  take  it  out  of  the  statute,  or  his 
pleading  is  demurrable.  Thia  rule  obtained 
in  Burden  v.  Knight  82  Iowa,  584,  48  N.  W. 
985.  See,  also,  Babcock  v.  Meek,  45  Iowa, 
137.  The  sufficiency  of  the  petition  was  not 
questioned  in  this  case,  but  the  defendant 
pleaded  the  statute  of  frauds  in  his  answer. 
If  the  defect  was  not  apparent  on  the  face  of 
the  petition,  advantage  could  be  taken  of  It  by 
answer.  Code,  S  2650.  But  where  the  defect 
is  apparent  on  the  face  of  the  petition,  the 
objection  is  to  be  taken  by  demurrer,  and  not 
by  answer.  It  is  especially  provided  that 
when  a  petition  fails  to  show  that  a  claim  Is 
evidenced  by  writing  where  it  should  be.  It  is 
demurrable.  Id.  §  2618,  subd.  6.  If  there 
was  an  advantage  because  of  the  statute  of 
frauds,  it  was  waived,  and  the  facts  pleaded 
are  to  be  treated  as  sufficient  The  projf 
need  only  conform  to  the  allegations  of  the 
petition.  Dunn  v.  Wolf,  8up>a;  Mann  v.  Tay- 
lor, 78  Iowa,  355,  43  N.  W.  22a 

3.  The  evidence  as  to  the  well  being  In- 
jured by  explosives  was  to  the  effect  that 
neither  party  did  It,  If  it  was  done.  The 
court  said  to  the  jury  that  ^  it  ^^>s  ^o"^  ^T 
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plaintiff,  be  conid  not  complain  of  defendants 
for  not  completing  the  well;  if  done  by  de- 
fendants. It  was  at  their  own  risk;  and,  if 
done  by  some  stranger,  without  the  knowl- 
edge of  either  party,  the  loss  must  be  borne  by 
defendants.  Of  the  instruction  as  to  the  loss, 
if  done  by  a  stranger,  defendants  complain. 

^  It  is  to  be  assumed  from  the  record  that  the 
undertaking  by  defendants  wag  to  make  a 
t:ooA  well, — one  that,  by  a  proper  test,  would 
prove  good.  No  question  is  made  of  the  good 
faiUi  or  proper  care  in  making  the  test,  out- 
side of  the  use  of  explosirea.  If  neither  par- 
ty was  at  fault  for  their  use,  then  It  becomes 
a  Question,  at  whose  risk  was  the  well  during 
tbe  period  of  making  the  test?  The  making  of 
the  test  was  really  a  part  of  tlie  work  to  be 
done  to  fix  the  liability  of  the  plaintiff  for  the 
well.  Until  the  test  was  made,  it  was  not  ready 
for  acceptance.  Defendants  took  upon  them- 
selves the  responsibility  of  fiunishlng  a  well 
or  not  receiving  pay  for  their  work.  They  as- 
.Hiiined  the  chances  of  what  might  be  encoun- 
tered in  accompllshhig  the  result     If,  while 

•  they  were  at  work,  such  an  Injury  had  been 
done  by  some  stranger,  there  could  be  no  ques- 
tion as  to  which  of  the  parties  must  bear  the 
burden  of  it,  and  we  think  the  same  rule  ap- 
plied during  the  period  of  making  the  test  of 
it.  provided  that  the  work  of  making  the  well 
was  not  complete,  as  was  the  case  here,  for 
the  Jury  must  have  so  found.  It  seems  to 
us  that  the  defendants  assumed  all  such  risks 
between  the  commencement  and  completion  of 
the  well  so  as  to  be  ready  for  acceptance.  / 

There  is  a  question  as  to  the  admissibility 
of  some  evidence  that  could  in  no  way  affect 
the  result  and,  in  any  event  there  Is  no  prej- 
udice.   Altlrmed. 


TAYLOR  V.  UITT  OF  WAVERLT. 

(Supreme  Court  of  Iowa.     May  22,  1895.) 

CiTT  Taxis — Pbopbrtt  Liable— Aobicultokal 
Land. 

PlaiDHCTs  land,  within  defendant  dtv  lim- 
its, had  always  been  used  for  agricultural  pur- 
poses, except  that  the  dwelling  honae  wa«  once 
used  for  a  residence  by  one  not  engaged  in  farm- 
ing.  and  it  was  remote  from  the  platteifl  portion  of 
the  city.  None  of  it  iind  ever  been  laid  out  in  city 
lots  or  held  for  speculation,  and  the  nearest  street 
or  alley,  except  a  public  highway  on  one  side,  was 
250  rods  away.  The  nearest  city  lamp  was  250 
rods  distant  and  the  nearest  water  supply  for  ex- 
tinfcnishing  fires  was  a  mile  distant  HHd,  that 
the  property  was  exempt  from  taxation  for  ci^ 
ptirixwes. 

Appeal  from  district  court,  Bremer  county; 
p.  W.  Burr,  Judge. 

plaintiff,  the  owner  of  90  acres  of  land  sit- 
uated within  the  Incorporated  limits  of  the 
defendant  city,  prosecutes  this  action  to  can- 
cel certain  taxes  levied  upon  said  lands  for 
general  Incorporation  purposes  for  the  year 
1.S03.  and  to  restrain  the  collection  thereof. 
Judgment  was  entered  for  plaintiff  as  prayed. 
Defendant  appeals.     Affirmed. 

A.  M-  Potter  and  Gibson  &  Dawson,  for 
appellant     O.  W.  Rnddick,  for  appellee. 


GIVEN.  O.  J.  1.  The  grounds  upon  which 
plaintiff  claims  that  bis  lands  are  exempt 
from  taxation  for  general  municipal  purposes 
other  than  for  road  tax  are  as  follows: 

"Par.  3.  That  said  lands  and  each  piece 
and  tract  thereof  is  occupied  and  used  in 
good  faith  by  the  owner  for  agricultural  pur- 
pores  only. 

"Par.  4.  That  none  of  said  lands  have  been 
laid  out  or  platted  Into  dty  lots,  nor  Is  It 
held  for  future  speculation  as  city  property 
or  for  platting  as  such. 

"Par.  5.  That  none  of  It  adjoins  any  part 
of  the  platted  portion  of  said  city,  nor  does 
any  of  It  lie  so  near  to  the  platted  part  of 
the  city  that  the  corporate  authorities  cannot 
open  and  Improve  its  streets  and  alleys  and 
extend  to  the  Inhabitants  of  the  city  the 
usual  police  regulations  and  advantages 
without  Incidentally  ben^ting  the  proprie- 
tors in  personal  privileges  and  accommoda- 
tions or  the  enhancement  of  the  value  of  any 
part  thereof. 

"Par.  6.  That  none  of  the  land  derives  any 
benefit  from  the  water  works  or  the  street 
lighting  or  the  police  regulations  of  said  city, 
or  any  sjieclal  advantages  from  the  work 
done  on  streets  of  the  city,  and  none  of  the 
lands  are  needed  for  the  extension  of  the 
streets  or  alleys  of  said  city." 

The  rule  In  such  cases  is  stated  In  Fulton 
T.  City  of  Davenport  17  Iowa,  405,  as  fol- 
lows: "But  the  rule  which  we  would  deduce 
on  this  subject,  and  under  which  a  large  ma- 
jority of  cases  might  U  It  seems  to  us,  be 
determined,  is  this:  When  the  proprietors 
of  undeditr'  -il  town  property,  being  locally 
within  the  corporate  limits,  hold  such  close 
proximity  to  the  settled  and  Improved  parts 
of  the  town  that  the  corporate  authorities 
cannot  open  and  improve  its  streets  and  al- 
leys, and  extend  to  the  inhabitants  thereof 
its  usual  police  regulations  and  advantages, 
without  Incidentally  benefiting  such  proprie- 
tors In  their  personal  privileges  and  accom- 
modations, or  In  the  enhancement  of  their 
property,  then  the  power  to  tax  the  same 
arises;  but  in  Its  exercise  great  care  and 
circumspection  should  be  observed,  lest  per- 
chance Injustice  and  oppression  may  ensue." 
In  Durant  v.  Kauffman,  34  Iowa,  194,  it  Is 
said:  "The  mere  fact  that  lands  are  includ- 
ed within  the  limits  of  a  municipal  corpora- 
tion does  not  authorize  their  taxation  for 
general  city  purposes.  Under  certain  condi- 
tions, they  are  exempt  therefrom.  These  con- 
ditions are  such  that  the  property  proposed 
to  be  taxed  derives  no  benefit  from  being 
within  the  city  limits.  This  is  the  rule  rec- 
ognized by  the  various  decisions  of  this  court 
upon  this  subject,"— citing  cases. 

2.  We  think  the  evidence  fully  establishes 
each  of  the  allegations  made  by  plaintiff 
quoted  above.  The  land  has  always  been 
occupied  and  used  for  agricultural  purposes 
only,  except  that  for  a  time  the  dwelling 
house,  outbuildings,  and  ground  used  there- 
with were  rented  for  residence  purposes  to 
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one  who  was  not  engni^ed  In  terming  the 
Uuad.  The  land  Is  not  acUolning  the  platted 
portion  of  the  defendant  city,  but  is  remote 
therefrom,  with  other  unplatted  farm  lands 
Ijring  between.  None  of  this  land  has  ever 
been  laid  out  or  platted  into  city  lots,  nor 
does  It  appear  to  have  been  held  for  future 
speculation  as  city  property.  There  is  no 
street  or  alley  extending  to  these  lands,  ez- 
oept  a  public  highway,  running  along  the 
west  line  thereof.  The  nearest  stieet,  alley, 
or  sidewalk  Is  200  rods  distant  from  said 
land,  the  nearest  hydrant  250  rods,  tlie  near- 
est city  Lamp  250  rods,  and  the  nearest  water 
supply  for  extinguishing  fire  is  one  mile  dis- 
tant, and  the  property  Is  outside  of  the  reach 
of  the  city's  fire  protection.  It  is  argued  on 
behalf  of  appellant  that  the  property  was 
not  being  used  exclusively  for  agricultural 
purposes,  that  it  was  at  least  incidentally 
benefited  by  the  police  and  fire  protection 
afforded  by  the  city,  and  by  the  privileges  of. 
the  city  library.  We  do  not  think  that  the 
mere  fact  that  the  bouse  was  separately  rent- 
ed from  the  lands  for  a  time  made  the  use 
other  than  it  theretofore  had  been,  namely, 
for  agricultural  purposes.  It  is  quite  evident 
that  this  remote  place  neither  needed  nor 
received  any  protection  from  the  very  lim- 
ited police  force  of  the  defendant  city,  and, 
as  we  have  said,  the  property  was  entirely 
out  of  reach  of  auy  of  the  appliances  of  the 
city  for  extinguishing  fires.  While  it  is  true 
the  occupants  of  this  property  might  enjoy 
the  privileges  of  the  city  library.  It  does  not 
appear  that  those  privileges  were  limited  to 
residents  within  the  city  limits.  The  fact  Is 
that  this  land,  remote  as  it  is,  is  not  avail- 
able as  city  property  for  either  residence  or 
business  purposes,  under  the  present  demands 
of  the  defendant  city.  It  does  not  adjoin 
the  platted  portion  of  the  city,  is  not  needed 
for  streets  or  alleys,  and  derives  no  benefit 
whatever  from  taxes  expended  for  city  pur- 
poses other  than  the  road  tax  which  goes  to 
keep  in  repair  the  highway  by  which  the 
city  is  reached.  We  think  the  case  Is  clear- 
ly within  the  rule  as  we  have  quoted  it 
above,  and  that  the  Judgment  of  the  district 
court  should  be  affirmed. 


FLACKXBR  t.  NOVAK  et  al. 

(Supreme  Court  of  Iowa.     Hay  21,  189S.) 

ICalicious  PBOBEConoir — ^Evidenob— Pkobablc 

Cavs*. 

1.  In  an  action  for  malidou  proaecntion,  the 
pleadings  and  decree  in  an  action  between  the 
same  parties,  wherein  plaintiff  claimed  to  be  own- 
er of  the  land,  and  relied  npon  the  same  facts  to 
estubliali  bis  rithta  that  be  relied  upon  in  the 
criminal  case  for  wliich  he  was  prosecuted  to  jus- 
tify his  acts  in  destroying  fences,  are  admissible 
to  show  that  plaintiff  tiad  no  right  to  destroy  the 
fences  in  qnemoa,  and  that  defendants  bad  prob- 
able  cause. 

2.  A  decree  la  in  force  although  the  time  for 
appeal  upon  it  has  not  elapsed. 

3.  Where  one  institutes  a  criminal  proaecn- 
tion knowing  that  the  facts  did  not  anthorise 


such  action,  there  was  no  probable  etame  for  the 
prosecution,  and  the  fisdii^  of  an  indictment  or 
the  fact  that  a  Justice  of  the  peace  reonired  plain- 
tiff to  enter  into  an  undertaking  to  abide  th«  or- 
der of  the  district  court  is  not  conclusive  proof  of 
probable  cause. 

4.  A  charge  that  probable  cause  is  a  reason- 
able ground  for  suspicion,  supported  by  circum- 
stances sufficiently  strong  in  themselves  to  war- 
rant a  cautious  man  in  the  belief  that  the  person 
accused  :i  guilty,  is  objectionable  in  failing  to  in- 
dicate the  degree  of  caution  required  to  ascertain 
the  guilt  of  plaintiEE. 

Appeal  from  district  court,  Linn  county;  J. 
H.  Preston,  Judge. 

Action  at  law  to  recover  damages  alleged 
to  have  been  caused  by  malicious  prosecution 
of  criminal  proceedings  instituted  by  the  de- 
fendants. There  was  a  trial  by  Jury,  and  a 
verdict  and  Judgment  in  favor  of  the  plain- 
tiff, and  against  the  defendants  Anton  Novak 
and  Jacob  Pauba.  From  that  Judgment  the 
defendants  named  appeaL    Reversed. 

Heines  &  Heines  and  Rickel  ft  Crocker,  for 
appellants.     Charles  W.  Kepler,  for  appellee. 

ROBINSON,  J.  There  is  much  conflict  in 
the  evidence,  bat  the  plaintiff  claims,  and 
there  is  evidence  which  tends  to  show,  that 
the  transactions  out  of  which  this  action  has 
grown  were  as  follows:  In  March,  1892,  the 
plaintiff  and  the  defendant  Anton  Novak  en- 
tered into  a  verlml  agreement  by  which  the 
latter  was  to  purchase  of  the  defendant  Ja- 
cob Panha  three  tracts  of  land,  which  con- 
tained in  the  aggregate  about  96  acres,  situ- 
ated in  Linn  county,  of  which  the  plaintiff 
was  to  have  the  east  half.  An  agreement 
for  the  purchase  of  the  land  was  made  by 
Novak  with  Pauba.  The  plaintiff  paid  to  No- 
vak one  dollar  of  the  five  which  were  paid  to 
Pauba  at  the  time,  and  took  possession  of  the 
part  of  the  premises  be  was  to  have;  Novak 
helping  him  to  move  onto  them,  and  also 
helping  to  fix  the  boundary  line  which  was 
to  separate  the  two  parts.  Although  the 
agreement  for  the  sale  of  the  land  was  made 
with  Pauba,  the  title  thereto  was  vested  in 
his  wife.  A  deed  for  the  land  was  made  by 
Pauba  and  his  wife  to  Novak,  but  for  some 
reason  they  concluded  to  abandon  the  agree- 
ment, and  the  land  was  conveyed  by  Novak 
to  Pauba,  and  it  is  claimed  that  Novak  sc- 
ented a  lease  for  it  The  plaintiff  contin- 
ued in  possession  of  the  part  he  was  to  have, 
and  obtained  and  offered  to  pay  to  Novak  the 
money  necessary  to  complete  their  first  pay- 
ment Novak  refused  to  accept  the  money. 
Meanwhile  the  plaintiff  had  been  notified  to 
leave  the  premises,  but  had  refused  to  do  so. 
Pauba  and  Novak  attempted  to  take  posses- 
sion of  a  pert  of  the  land,  and  erected  wire 
fences  on  it  These  were  cut  and  destroyed 
by  the  plaintiff.  In  June,  1892,  he  was  ai^ 
rested  on  an  information  signed  ami  sworn 
to  by  Pauba,  which  accused  him  of  the  crime 
of  maliciously  injuring  and  breaking  down 
the  fences;  and,  upon  being  brought  befor€ 
the  Justice  of  the  peace  who  had  issued  the 
warrant,  he  waived  examination,  and   was 
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held  to  answer  the  charge,  and  gare  ball 
therefor  in  the  sum  of  $200.  Pauba  and  oth- 
ers appeared,  and  testified  before  the  grand 
Jury,  and  an  indictment  was  returned  by  it 
for  the  offense  charged  in  the  information. 
The  proceedings  on  the  Indictment  were  aft- 
erwards dismissed  by  the  state  for  want  of 
evidence  to  codtIcL  After  the  plaintiff  had 
been  held  to  answer  to  the  Informallbn  filed 
by  Pauba,  Novak  filed  In  justice's  court  a 
complaint  in  which  the  plaintiff  was  charged 
with  threatening  to  commit  a  public  offense, 
in  that  he  had  threatened  to  continue  to  cut 
and  destroy  the  fences  in  question.  A  war- 
rant was  Issued  on  the  information  for  the 
arrest  of  the  plaintiff.  He  was  again  arreatr 
ed,  and  taken  before  the  Justice.  An  exam- 
ination was  bad,  and  the  plaintiff  was  re- 
quired to  enter  into  an  undertaking  to  abide 
the  order  of  the  district  court  at  the  next 
term  thereof,  and  In  the  meantime  to  keep 
the  peace.  The  undertaking  was  given  as  re- 
quired, and  the  plaintiff  appeared  at  the  next 
term  of  the  district  court,  but  upon  a  bear- 
ing by  the  court  was  discharged.  The  de- 
fendants are  Anton  Novak,  Mary  Novak,  and 
Jacob  Pauba.  The  plaintiff  claims  that  they 
conspired  together  to  prosecute  him  criminal- 
ly for  the  purpose  of  compelling  him  to  aban- 
don his  right  to  and  {Kwsesslon  of  the  land 
be  had  purchased  ot  Novak,  and  that  the 
prosecutiouB  stated  were  commenced  and  car- 
ried on  maliciously,  and  without  probable 
cause,  for  the  purpose  stated.  The  court  di- 
rected a  verdict  for  the  defendant  Mary  No- 
vak, and  she  is  not  concerned  in  this  appeal. 
The  jury  returned  a  verdict  for  the  plaintiff, 
and  against  the  defendants  Anton  Novak  and 
Pauba,  for  the  sum  of  $425,  and  judgment 
for  that  amount  was  rendered  against  them. 
1.  The  answers  of  the  defendants  contain 
l^eneral  denials.  In  addition,  Anton  Novak 
and  Pauba  allege  that  In  all  they  did  in  the 
prosecution  of  the  plaintiff  they  acted  In 
good  faith,  without  malice,  according  to  the 
advice  of  attorneys  previously  given  on  a 
full  and  fair  statement  of  the  facts.  They 
deny  collusion,  and  rely,  as  matters  of  de- 
fense, upon  the  waiving  of  examination  by 
tbe  defendant  in  the  justice's  court,  and  the 
Indictment  by  the  grand  Jury,  In  one  case, 
and  the  requirement  that  he  enter  into  an  ob- 
ligation to  abide  the  order  of  the  district 
cotirt  and  to  keep  the  peace,  in  the  other.  In 
an  amendment  to  their  answers  filed  in  Octo- 
ber, 1S83,  the  defendants  allege  that  since  the 
commencement  of  this  cause,  in  an  action  in 
equity  commenced  by  tbe  plaintiff  against  the 
defendants  In  the  same  court.  It  had  been  de- 
termined and  decreed  that  the  plaintiff  never 
at  any  time  had  any  right,  title,  or  interest 
In  or  to  the  premises  which  he  claims  to  have 
purchased  as  stated,  and  that  he  never  had 
any  right,  title,  or  Interest  in  the  property 
Injnred  by  him.  It  is  further  alleged  that 
tlie  court  had  full  Jurisdiction  of  the  parties 
and  of  tbe  subject-matter  of  the  action  when 
tbe  decree  was  rendered,  and  that  all  these 


matters  are  fully  shown  by  the  reconis  of  the 
court.  This  amendment  to  tbe  answers  was 
not  in  any  manner  assailed.  On  the  trial  of 
this  cause  tbe  defendants  offered  in  evidence 
the  pleadings  and  decree  in  that  case.  They 
showed  that  an  action  in  equity  bad  beea 
commenced  as  alleged;  that  the  plaintiff  had 
claimed  therein  to  be  the  owner  of  tbe  land; 
that  he  relied  upon  the  same  facts  to  eatab- 
lish  his  alleged  right  that  he  relied  upon  U 
the  criminal  cases  to  justify  bis  acts  In  cat- 
ting and  destroying  the  fences  and  In  threat- 
ening to  continue  to  do  so;  and  that  on  the 
hearing,  bis  petition  was  dismissed;  and  that 
Dora  Pauba  was  adjudged  to  be  entitled  to 
the  possession  of  the  land,  and  that  It  should 
be  delivered  to  her.  The  plaintiff  objected 
to  this  evidence,  on  the  ground  that  it  was 
Irrelevant,  Immaterial,  and  incompetent;  that 
it  did  not  show  that  the  Issues  in  this  case 
were  determined;  and  that  It  did  not  appear 
that  the  adjudication  was  final  "for  the  rea- 
son that  the  time  for  appeal  has  not  elapsed, 
and  the  defendant  claims  that  he  Intends  to 
appeal  from  said  judgment"  It  Is  probable 
that  the  plaintiff,  and  not  the  defendants,  was 
Intended  to  be  referred  to  In  the  last  objec- 
tion. The  objections  thus  made  were  sus- 
tained, and  of  that  ruling  the  appellants  com- 
plain. 

We  are  of  the  opinion  that  It  was  errone- 
ous. Had  the  record  In  the  equity  case 
been  introduced,  it  would  have  tended  to 
show  that  the  plaintiff  had  no  right  to  de- 
stroy the  fences  in  question,  and  that  the 
defendants  had  probable  cause  to  prosecute 
him  for  what  he  did  and  threatened.  No 
appeal  had  been  taken  from  the  decree,  and 
it  was  In  force.  The  plaintiff  could  not 
have  suspended  its  effect  without  taking  an 
appeal  therefrom,  and  a  mere  statement  of 
his  intention  to  appeal,  without  more,  was 
not  a  sufficient  ground  upon  which  to  reject 
the  evidence  offered.  It  may  be  that  the 
plaintiff  is  entitled  to  recover  notwithstand- 
ing the  decree  In  the  action  In  equity.  That 
action  did  not  Involve  all  the  Issues  pre- 
sented in  this,  but  it  determined  some  of 
them,  and,  so  long  as  the  decree  Is  in  force, 
it  Is  binding  upon  all  tbe  parties  to  it  See 
Johnson  v.  Miller,  63  Iowa,  540,  17  N.  W. 
34.  Although  the  decree  was  brief,  reciting 
but  little  more  than  a  dismissal  of  the  peti- 
tion of  the  plaintiff,  it  was  an  adjudication  ' 
against  him  of  the  Issues  presented  by  the 
pleadings,  and  among  those  were  his  al- 
leged purchase  of  the  land,  and  right  to  oc- 
cupy it  and  to  treat  It  as  bis  own. 

2.  The  appellants  complain  of  the  refusal 
of  the  court  to  give  the  eighth,  ninth,  and 
fourteenth  Instructions  asked  by  them.  The 
eighth  was  to  the  effect  that  the  finding  of 
the  Indictment  by  the  grand  jury  showed 
probable  cause  for  the  Institution  of  the  pro- 
ceedings for  the  crime  of  malicious  mla- 
chlef.  The  ninth  was  to  the  effect  that  the 
fact  that  the  Justice  required  of  the  plain- 
tiff an  undertaking  to  keep  tbe  peace  estab- 
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Ilshed  probable  cause  for  tbe  proceeding  for 
that  purpose,  unless  tbe  plalntlfC  had  shown 
that  the  decision  of  the  Justice  was  procured 
by  fraud  or  perjury.  Tbe  fourteenth  was  to 
the  effect  that  the  defendants  had  probable 
cause  for  Instituting  the  proceedings,  unless 
the  plaintiff  has  shown  that  the  action  of 
the  grand  Jury  and  the  JusHce  was  procured 
or  caused  by  fraud  or  false  or  perjured  tes- 
timony. We  do  not  think  tbe  court  erred  In 
refusing  tbe  instructions  asked.  Tbe  ac- 
tion of  the  Justice  and  of  the  grand  Jury 
undoubtedly  tended  to  show  probable  cause, 
but  would  not  be  conclusive  proof  of  it  If 
tbe  defendants  knew  that  tbe  real  facts  did 
not  authorize  the  action  taken,  there  was  no 
probable  cause  for  tbe  prosecutions.  Tbe 
instructions  come  within  tbe  doctrine  an- 
nounced In  Barber  v.  Scott,  60  N,  W.  499  (a 
case  decided  since  tbe  trial  of  this  case  in 
tbe  district  court),  and  we  need  not  consider 
them  f  uither. 

3.  Tbe  court  charged  the  Jury  as  folio  ws: 
"Probable  cause  is  defined  to  be  a  reasona- 
ble ground  for  suspicion  supported  by  cir- 
cumstances sufficiently  strong  in  themselves 
to  warrant  a  cautious  man  in  the  belief  that 
the  person  accused  Is  guilty  of  the  offense 
with  which  he  is  charged."  The  appellants 
claim  that  this  requires  a  higher  degree  of 
care  than  should  be  imposed  upon  one  who 
institutes  criminal  prosecutions,  or  that  tbe 
degree  of  care  it  requires  is  at  least  uncer- 
tain. There  are  degrees  of  caution.  All  of 
several  persons  engaged  in  a  transaction 
might  act  with  caution,  and  yet  some  might 
be  much  more  cautious  than  others.  It  is 
not  certain  what  tbe  Jury  would  understand 
by  the  term  "cautious  man."  In  Donnelly 
V.  Burkett,  75  Iowa,  616,  34  N.  W.  330,  it 
was  held  that  the  defendants  In  tliat  case 
had  probable  cause  if  they  honestly  thought 
the'  person  accused  guilty;  and  their  belief 
was  based  upon  a  knowledge  of  facts  and 
circumstances  tending  to  show  guilt,  "which 
were  sufficient  to  Induce  an  ordinarily  rea- 
sonable and  cautious  man"  to  believe  him 
guilty.  In  Walker  v.  Camp,  63  Iowa,  630, 
19  N.  W.  802,  it  was  held,  in  effect,  that  a 
criminal  prosecution  would  not  be  Justified 
unless  tbe  person  commencing  it  bad  "used 
the  means  which  an  ordinarily  reasonable 
and  prudent  man  would  exercise"  to  learn 
the  facts.  In  14  Am.  &  Eng.  Enc.  Law,  24, 
"probable  cause"  is  defined  to  be  "tbe  exist- 
ence of  such  facts  and  circumstances  as 
would  excite  tbe  belief  in  a  reasonable  mind, 
acting  on  the  facts  within  the  knowledge  of 
tbe  prosecutor,  that  tbe  person  charged  was 
guilty  of  the  crime  for  which  he  was  prose- 
cuted." The  definition  Is  supported  by  nu- 
merous authorities  cited  in  a  note.  We  con- 
clude that  the  paragraph  of  the  charge  un- 
der consideration  was  objectionable  in  fall- 
ing to  indicate  the  degree  of  caution  which 
was  required  of  the  defendants  to  ascer- 
tain tbe  guilt  of  tbe  plaintiff.  Tbe  caution 
required    must   be  reasonable   In  view   of 


the  facts  and  circumstances  of  tbe  case. 
4.  Numerous  otber  questions  are  presented 
for  our  consideration.  Some  of  them  are 
merely  stated  without  argument;  others  are 
determined  by  what  we  have  already  said; 
and  others  are  not  likely  to  arise  on  another 
trial.  Because  of  tbe  errors  pointed  out,  the 
Judgment  of  tbe  district  court  is  reversed. 


KESTERSON  v.  TATE,  Sheriff. 
(Supreme  Court  of  Iowa.     May  22,  1895.) 

JOOOHENT— PkIOKITT  OP  LiBN. 

1.  Where  judgments  in  favor  of  different  per 
sons  are  recovered  on  tbe  name  day  against  the 
same  defendant,  the  judgment  creditor  first  is- 
suing execution  and  levying  on  the  debtor's  prop- 
erty acquires  a  prior  lien  thereon. 

2.  Where  judgments  held  by  different  persons 
are  Qot  a  lien  on  the  property  of  defendant,  the 
judgment  creditor  who  first  issues  execution  and 
levies  on  the  property  secures  a  prior  lien. 

3.  Wbere  a  judgment  debtor  has  fraudnlent- 
ly  transferred  his  property  to  hinder  and  -  delay 
creditors,  the  party  who  first  invokes  the  aid  of 
the  court  to  set  aside  sach  conveyance  acquires  a 
prior  lien  for  his  judgment. 

4.  Where  judgments  are  obtained  at  different 
times  against  the  same  defendant,  and  tbe  lat- 
ter thereafter  acquires  property  to  which  judg- 
ment liens  may  attach,  both  of  snch  judgments 
become  liens  on  the  after-acquired  property  at 
the  same  instant,  and  neither  has  priority.  Ware 
V.  Purdy  (Iowa)  60  N.  W.  526,  foUowed. 

Appeal  from  district  cotvt,  Fremont  county: 
A.  B.  Thornell,  Judge. 

Action  in  equity.  Decree  for  plalntiCC.  De- 
fendant appeals.     Reversed. 

Wm.  Eaton,  W.  S.  Lewis,  and  0.  E.  Dean, 
for  appellant  Shirley  GilliUand,  for  appel- 
lee. 

KINNE,  J.  1.  May  19,  1885,  one  DUehay 
recovered  a  Judgment  against  Samuel  Dalton. 
May  27, 1885,  one  Webb  obtained  a  Judgment 
agabjst  Dalton.  August  6,  1885,  Dalton  ob- 
tained title  to  tbe  S.  E.  ^  of  section  4,  In 
township  70,  range  42  W.  of  the  fifth  P.  M. 
December  12,  1891,  Webb  caused  an  execu- 
tion to  issue  upon  his  Judgment,  and  sold  tbe 
land  above  descrltied  thereunder.  Webb  as- 
signed bis  certificate  of  sale  to  plaintiff,  who. 
in  January,  1803,  obtained  a  sheriff's  deed 
to  said  land.  After  tbe  levy  of  the  executlca 
on  tbe  Webb  Judgment  and  on  August  9. 
1802,  Dilebay  caused  an  execution  to  be  is- 
sued on  his  Judgment  and  levied  upon  said 
real  estate,  and  the  same  was  sold  thereunder, 
and  a  certificate  of  sale  issued  to  Dilebay. 
It  seems  that  in  1889,  and  after  tbe  levy  oi> 
tbe  land  imder  the  Webb  execution,  Dalton, 
tbe  owner  of  the  land,  enjoined  the  sale  there- 
under; and  in  appeal  to  this  court  tbe  decree 
below  was  reversed,  and  tbe  land  sold  there- 
under, as  heretofore  stated.  Plaintiff  In  this 
action  claims  that  as  the  deed  under  which  he 
claims  was  executed  in  pursuance  of  a  sale 
had  under  an  execution  issued  upon  the  Webb 
Judgment  which  was  levied  upon  tbe  land 
prior  to  the  levy  of  the  execution  on  tbe  DUe- 
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hay  Judgment,  that  priority  was  thereby  ob- 
tained. He  asks  that  the  defendant  sheriff  be 
enjoined  from  executing  a  deed  to  said  proper- 
ty. To  the  petition  setting  forth  the  above 
facts  defendant  demurred.  T^e  demurrer 
was  overruled,  and  Judgment  and  decree  en- 
tered in  faror  of  plaintiff.  Defendant  ap- 
peals. 

2.  Dilehay  recovered  a  Judgment  against 
Dalton.  Thereafter  plaintiff's  assignor  rticoy- 
ered  a  judgment  against  Dalton.  Several 
months  after  the  recovery  of  both  of  said 
Judgments,  Dalton  became  the  owner  of  40 
acres  of  land  subject  to  execution.  Plaintiff's 
assignor  caused  an  execution  to  Issue  on  bis 
judgment,  and  levied  upon  and  sold  said  land. 
Some  time  afterwards  Dilehay  caused  an  ex- 
ecution to  issue  on  his  Judgment,  and  sold  the 
same  land.  Flaintiff's  contention  is  that  hts 
assignor  acquired  a  lien  upon  the  land  prior 
to  Dilehay,  by  reason  of  the  fact  that  bis  as- 
signor's levy  upon  the  land  was  prior  In  p<tot 
of  time  to  the  levy  made  under  the  execution 
Issued  on  the  Dilehay  Judgment  We  have 
held  that  when  Judgments  in  favor  of  differ- 
ent parties,  and  against  the  same  defendant, 
are  recovered  on  the  same  day,  the  judgment 
creditor  first  issuing  execution  and  levying 
upon  the  debtor's  property  acquires  a  prior 
lien  th«%on.  Cook  v.  Dillon,  9  Iowa,  407; 
Wilson  T.  Baker,  62  Iowa,  428,  3  N.  W.  481; 
Lippencott  V.  Wilson,  40  Iowa,  425.  And  it 
has  been  held  that,  when  judgments  held  by 
different  persons  are  not  a  lien  upon  property, 
the  judgment  creditor  who  first  Issues  execu- 
tion and  levies  upon  the  property  secures  a 
prior  lien.  Lathrop  v.  Brown,  23  Iowa,  48. 
So  we  have  said  that,  when  a  judgment  debt- 
or has  fraudulently  transferred  his  property 
to  another,  the  party  who  first  invoked  the 
aid  of  the  court  to  set  aside  the  conveyance 
was  entitled  to  priority  on  the  ground  of  his 
superior  diligence.  But  tlmt  rule  is  applica- 
ble only  to  cases  of  fraudulent  conveyances  of 
real  estate  to  hinder  and  delay  creditors. 
Bridgman  v.  McKissick,  15  Iowa,  268.  The 
case  at  bar,  in  its  facts,  does  not  come  within 
either  of  these  holdings.  The  judgments  Jtvere 
cot  rendered  on  the  same  day.  While  it  does 
appear  that  the  Judgment  debtor  enjoined 
the  sale  of  the  land,  it  does  not  appear  upon 
what  ground  such  action  was  taken,  nor  does 
it  appear  that  the  Judgment  debtor  had  fraud- 
ulently conveyed  the  land.  Nor  is  this  a  case 
wliere  the  judgments  were  not  a  lien  upon 
the  property.  Both  of  these  judgments  be- 
came a  lien  upon  this  after-acquired  land  at 
tbe  same  time.  Under  such  circumstances, 
we  have  held  that  the  liens  attached  to  the 
property  at  the  same  instant,  and  that  neither 
has  priority  over  the  other.  Ware  v.  Purdy, 
GO  N.  W.  530,  and  cases  cited.  See,  also,  In 
re  Hazard's  Estate  (Sup.)  25  N.  Y.  Supp.  928, 
36  N.  E.  730.     Black,  Judgm.  {  432. 

Having  so  recently  considered  this  question, 
we  need  not  further  discuss  It.  While  a  re- 
hearing has  been  granted  in  the  Ware  Case,  it 
Is  as  to  points  other  than  the  one  now  under 


consideration.    That  case  is  decisive  of  the- 
question  here  presented.    The  cotut  below 
erred  la  overruling  the  demurrer.    Reversed.. 


HUMBOLDT  STATE  BANK  v.  ROSSINO 

et  al. 

(Supreme  Conrt  of  Iowa.     May  23,  1895.) 

ASSIQXMBNT  OP  NoTE — BBNEWAL — ACTION  AOAimT 

Indorsbr— Neoijobnce  or  Asstoneb. 

1.  Where  defeodant  indorsed  a  note  to  plain- 
tiff without  any  agreement  limiting  his  liaDiiitT' 
as  indorser,  and  on  its  maturity  plaintiff  lurreii- 
dered  it  to  the  maker,  taking  in  renewal  thereof 
another  00-day  note  of  the  maker,  purporting  to- 
be  alao  signed  by  sbveral  other  persons,  and,  six 
months  after  maturity  of  the  renewal  note,, 
brought  suit  thereon,  and  three  months  thereafter, 
convinced  that  the  signatures  thereto,  other  than 
those  of  the  original  maker,  were  forgeries, 
amended  so  as  to  ask  for  judnnent  against  de- 
fendant on  the  origical  note,  plaintiff  is  not  guilty 
of  negligence  in  asserting  his  rights  on  the  orig- 
inal note  that  should  estop  him  from  demanding - 
the  judgment  against  defendant 

2.  Nor  is  plaintiff  estopped  to  assert  defend- 
ant's liability  Dv  reason  of  not  having  discovered- 
the  forgeries  when  taking  the  renewal  note;  be 
having  had  no  reason  to  suspect  a  forgery,  or  fa- 
cilities for  determining  by  comparison  the  gen- 
uineness of  the  signatures. 

Appeal  from  district  court,  Humboldt  couik-' 
ty;   Lot  Thomas,  Judge. 

Plaintiff  states  as  its  cause  of  action,  in- 
substance,  as  follows:  That  the  defendant 
Halianger  and  Oleson  made  their  two  prom- 
issory notes  in  writing,  payable  to  defend- 
ant W.  L.  Rosslng,  or  order,  six  months  aft- 
er date,  with  8  per  cent  Interest,  one  note- 
being  for  $32.50,  and  the  other  for  $105; 
that  said  notes  contained  a  stipulation  that 
the  Indorsers  waived  presentation  for  pay- 
ment notice  of  nonpayment  protest  i^nd  no- 
tice of  protest  and  diligence  in  bringing 
suit  against  any  party  thereto;  that  before 
the  maturity  of  said  notes  tbe  defendant 
Rosslng  indorsed  the  same  to  plaintiff  for 
value;  that  on  the  22d  day  of  January,  1892, 
the  defendant  Hailanger,  to  renew  said  notes,, 
with  two  others  held  by  plaintiff  against 
him,  delivered  to  plaintiff  another  promis- 
sory note  in  writing,  for  $280.25,  due  90- 
days  after  date,  with  8  per  cent  Interest, 
signed  by  said  F.  A.  Ballanger,  and  pur- 
porting to  be  also  signed  by  the  defendants - 
O.  S.  Oleson,  C.  Oleson,  and  Martin  Mon- 
son;  that  the  signatures  of  O.  S.  Oleson,  O. 
Oleson,  and  Martin  Monson,  on  said  note, 
were  forgeries  made  by  the  defendant  Hai- 
langer; that  believing  said  signatures  to  be 
genuine,  the  plaintiff  took  said  note  in  re- 
newal of  the  two  notes  sued  upon  and  said 
other  two  notes,  and  canceled  and  surren- 
dered to  said  Hailanger  tbe  two  notes  sued 
upon;  that  no  part  of  said  notes  in  suit  has 
been  paid,  and  that  defendant  Hailanger  is- 
insolvent  Wherefore,  plaintiff  prays  that 
the  cancellation  of  the  two  notes  sued  upon- 
be  canceled,  and  that  he  have  judgment 
thereon  against  the  makers,  and  against  the- 
Indorser  W.    L.   Rosslng,   for  $126.20,   witb- 
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interest,  costs,  and  attorney's  fees.  The  de- 
fendant Hallanger  did  not  answer.  The  de- 
fendant O.  S.  Oleson  answered;  alleging  that 
his  signature  to  both  of  the  notes  sued  up- 
on Is  a  forgery.  Defendant  Rosslng  an- 
swered, stating  as  bis  defense,  in  substance, 
as  follows:  That  in  taking  said  forged  note 
in  renewal  the  plalutlfT  was  guilty  of  inex- 
cusable negligence,  and  was  negligent  In  not 
sooner  claiming  that  said  $280.25  note  was 
not  genuine,  and  that  defendant  was  liable 
on  the  canceled  notes;  that  at  the  time  of 
said  renewal  said  Hallanger  was  solvent, 
and  defendant  could  hare  Indemnified  him- 
self If  claim  had  been  made  against  him; 
that  Hallanger  Is  now  insolvent;  and  that, 
by  reason  of  said  neglect  of  the  plaintiff,  it 
is  estopped  from  now  asltlng  a  Judgment 
xigalnst  the  appellant  He  alleges  as  fui^ 
ther  defense  that  he  was  the  agent  of  the 
plaintiff  for  the  pnriMse  of  loaning  out  mon- 
«y;  that  the  notes  sued  upon  were  taken 
from  Hallanger  for  money  of  the  plain- 
tiff loaned  to  him  through  the  defendant 
as  such  agent;  that  the  agreement  was  that 
he  should  take  notes  for  such  loans  to  blm- 
■<>elf,  and  Indorse  them  to  the  plaintiff;  and 
that  he  should  not  be  held  liable  upon  such 
indorsements.  The  cause  was  tried  to  the 
court,  and  Judgment  rendered  in  favor  of 
the  defendant  O.  S.  Oleaon,  and  against  the 
defendants  Rossing  and  Hallanger  for  the 
amount  asked  in  the  petition.  The  defend- 
ant Rossing  appeals.   Affirmed. 

R.  M.  Wright  for  appellant  P.  Pinch,  for 
appellee  Humboldt  State  Bank.  Botsford, 
Heaiy  &  Healy,  for  appellee  O.  S.  Oleson. 

GIVEN,  O.  J.  1.  The  following  are  the 
facts  as  conceded,  or  fairly  established  by 
the  evidence:  The  notes  In  suit  were  taken 
by  appellant  from  the  defendant  Hallanger 
on  account  of  dealings  between  them,  and  not 
for  money  loaned  by  the  plaintiff  to  Hal- 
langer through  defendant  as  its  agent  Said 
notes  were  indorsed  by  appellant  to  the 
plaintiff  without  any  agreement  limiting  his 
ilability  as  indorser.  The  signature,  "O.  S. 
Oleson,"  appearing  to  said  note,  is  a  forgery, 
bat  that  fact  was  unknown  to  appellant  at 
the  time  he  Indorsed  the  notes  to  plaintiff. 
I'laintiff  received  the  $280.25  note  in  renewal 
of  the  notes  In  suit  and  the  two  other  notes 
of  Hallanger;  believing  the  signatures  of  O. 
8.  Oleson,  O.  Oleson,  and  Martin  Monson 
thereto  to  be  genuine,  while  in  fact  they 
ate  forgeries.  Within  a  reasonable  time  aft- 
er learning  that  the  genuineness  of  said  sig- 
natures to  the  $280.25  note  was  question- 
able, plaintiff  proceeded  to  assert  Its  rights 
under  the  notes  In  suit  and  the  indorse- 
ments thereof.  Appellant's  contention  Is 
that  the  bank  was  negligent  In  not  discover 
Ing  these  forgeries  at  the  time  It  took  the 
renewal  note.  We  do  not  think  the  evidence 
sustains  this  contention.  No  reason  appears 
why  the  plaintiff's  officers  should  bare  sus- 
pected the  forgery,  nor  does  it  appear  that 


they  had  the  facilities  for  determlalog  by 
comparison  the  genuineness  of  the  signa- 
tures. The  court  below  found— and  correct- 
ly, we  think— that  the  signatures,  "O.  S.  Ole- 
son," to  the'  notes  In  suit  were  forgeries; 
and,  while  there  Is  much  testimony  based 
upon  comparison  of  signatures,  there  was 
nothing  at  the  command  of  the  bank  at  the 
time  the  renewal  note  was  taken  to  cause  it 
to  suspect,  much  less  to  know,  of  the  forger- 
ies that  Hallanger  bad  committed.  The 
bank  exercised  usual  care  in  taking  the  re- 
newal note. 

It  is  contended  that  the  twnk  was  negli- 
gent In  not  sooner  notifying  the  makers  of 
the  renewal  note  to  pay  the  same.  That 
note  was  not  due  nntil  April  22,  1892,  and 
this  action  was  brought  November  6,  1892. 
It  was 'Originally  brought  upon  the  renewal 
note;  plaintiff  evidently  then  not  being  con- 
vinced that  it  was  a  forgery,  but  afterwards, 
being  so  convinced,  did,  on  the  Slst  day  of 
January,  1803,  amend  Its  petition  so  as  to 
claim  as  already  stated.  We  do  not  think 
there  was  any  such  negligence  on  the  part 
of  the  plaintiff,  either  in  receiving  the  re- 
newal note,  or  in  asserting  Its  rights  upon 
the  notes  in  suit,  that  should  estop  it  from 
now  demanding  Judgment  against  appellant 
upon  the  indorsement  As  already  stated, 
we  think  the  evidence  falls  to  establish  ap- 
pellant's allegation  that  the  notes  In  suit 
were  taken  for  money  of  the  plaintiff  loaned 
through  him  as  agent  or  that  he  indorsed 
the  notes  in  pursuance  of  any  verbal  agree- 
ment limiting  his  liability  as  Indorser.  Nu- 
merous questions  are  discussed,  but  the  only 
reasons  urged  why  appellant  Is  not  liable 
upon  his  indorsement  are  that  the  plaint  i<T 
is  estopped  by  its  negligence,  and  that  his 
liability  as  indorser  was  limited  by  pam] 
agreement  We  do  not  think  either  of  these 
defenses  Is  established,  and  our  conclusion 
is  that  the  Judgment  of  the  district  court 
should  be  affirmed. 


MILLER  T.  BOONE  COUNTT. 

(Supreme  CV>art  of  Iowa.     May  28.  189S.) 

Femonal  Injuribs— ExcesaivB  Damaocs— Gou^t- 

TT  BriDOC— DSPBCTIVB  APPKOACB— BVIDBHCB 

—iNSTRuonoiis— Remarks  or  Codniel. 

1.  A  verdict  of  $(i,5C6  for  injuries  perma- 
nently and  completely  disabling,  and  leaving  in  a 
condition  of  suffering,  a  woman  44  yean  of  age, 
who  previously  did  ail  lier  housework,  and  earn- 
ed in  addition  $6  to  $12  a  week,  is  not  excessive. 

2.  On  an  issue  as  to  whether  an  accident  hnp- 
pened  on  an  approach  to  a  bridge  or  on  the  high- 
way before  the  approach  was  reached,  a  witness 
ma^  not  rtate  whether  or  not  the  place  where 
plamtiS's  team  backed  off  into  a  ravine  waa  part 
of  the  approach  or  of  the  highway,  as  this  is  a 
question  for  the  jury  to  aay  from  descriptions  of 
the  locatian. 

3.  An  instruction  that  •  county  is  not  Uabis 
for  a  defective  bridge  approach  unless  it  had  ac^ 
tnal  notice  of  the  defect,  or  the  defect  had  exist- 
ed such  time  that  it  should  have  known  of  it  is 
not  necessary  where  there  is  no  diqiute  that  the 
board  of  superrisors  knew  of  the  oondition  of  the 
defective  approaclL 
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4.  Where  personal  Injnries  are  permanent  an 
toatruction  to  allow  for  bodily  and  mental  suf- 
fering which  plaintiff  may  reasonably  be  expected 
to  ondergo  in  the  fnture,  refers  to  plaintiff  a  con- 
dition aa  shown  by  the  evidence,  and  does  not  au- 
thorize conjecture. 

5.  It  is  not  necessary  that  the  court,  when 
iastractiiig  that  the  jury  could  not  find  for  plain- 
tiff unless  they  found  that  defendant's  negligence 
was  the  "immediate  or  proximate  cause  of  the 
injury ,"  shonld  define  "immediate"  and  "piozi- 
inate.'' 

C.  In  the  case  of  a  horse  backing  off  an  ap- 
proadi  to  a  bridge  where  there  was  no  railing  or 
Mrrier,  it  is  proper  to  instruct  that,  if  ordinarr 
care  required  the  approach  to  be  guarded  by  a  rail- 
ing, and  an  ordinair  and  suitable  railing  would 
hare  prevented  tiie  injury,  the  county  was  liable. 

7.  While  reference  shonld  not  be  made  to  the 
result  of  a  former  trial,  judgment  will  not  be  re- 
retsed  because  counsel  stated  to  the  jury  in  argu- 
ment that  the  case  bad  been  tried  before,  and 
that  the  Teidict  was  in  the  record,  and  requested 
them  to  examine  it  on  retiring. 

Appeal  from  district  court,  Hamilton  coun- 
ty;  S.  M.  Weaver,  Judge. 

Action  at  law  to  recover  damages  for  a 
personal  Injury  alleged  to  have  been  sus- 
tained by  reason  of  a  defective  approach 
to  a  county  bridge.  There  was  a  trial  by 
jury.  Verdict  and  judgment  for  the  plaintiff. 
Defendant  appeals.     Affirmed. 

J.  L.  Kamrar,  J.  R.  Wtaltaker,  and  Oatch, 
Connor  &  Weaver,  for  appellant.  J.  M. 
Gioodson,  Wesley  Martin,  and  J.  F.  Martin, 
for  aiipeUee 

ROTHROCK,  J.  1.  On  the  evening  of 
December  8,  1888,  the  plaintiff,  her  son, 
aged  about  Id  years,  ber  daughter,  aged 
13  years,  and  a  young  lady,  left  the  city  ot 
Boone,  to  go  to  tbelr  home  In  the  country. 
They  -were  traveling  In  a  buggy  drawn  by 
one  horse,  and  as  they  approached  a  county 
bridge  tbey  met  a  team  and  wagon,  near 
the  bridge,  and  tbe  horse  which  was  driven 
by  tbe  plalntlfTs  ion  backed  upon  the  ele- 
vated roadway  or  approach  to  the  bridge  so 
that  tbe  buggy,  borse,  and  the  plaintiff  were 
precipitated  down  a  steep  bank,  a  distance 
of  10  or  12  feet,  and  she  received  tbe  In- 
juries for  which  she  seeks  to  recover  dam- 
ages. The  trial  in  the  court  below  was  had 
nearly  three  years  after  the  Injury,  and  the 
plaintiff  teetlfled  as  a  witness  In  regard  to 
her  injuries  as  follows:  "Had  both  arms 
broken.  Nose  was  broken.  That  Up  was  tum> 
ed  down  that  way.  My  face  was  numb.  That 
wrist  was  broken  here,  and  left  my  wrist 
crooked.  The  fingers  of  my  right  band  are 
a  Uttle  stiff.  Wrists  were  broken  about  two 
Inches  above  joints.  My  right  limb  was 
injured.  Have  no  use  of  my  hip  at  all,  and 
I  suffered  more  from  my  breast  than  I  do 
anything  else.  I  rested  good  enough  nights 
before,  but  now  I  do  not  rest  at  all.  Can't 
lay  down  goo<X  Can't  lay  down  in  bed  at 
aB.  Have  a  congh  most  of  tbe  time.  Have 
a  kind  of  a  bad  feeling  in  my  cbest  Don't 
know  that  It  Is  a  pain.  Did  not  have  it 
before  injury.  Then  I  could  do  as  much 
work  as  any  woman.  Did  my  own  work. 
v.63N.w.no.4— 23 


Used  to  wash,  keep  boarders,  and  run  a 
knitting  machine.  Earned  $6  or  f7  per  week 
washing,  and  f2  a  day  on  knitting  machine, 
and  at  same  time  kept  boarders.  Did  not 
keep  boarders  and  do  washing  at  same  time. 
Now  I  can't  do  anything  at  all,  nor  have 
from  the  time  of  the  injury.  Cannot  dress 
myself  entirely.  Cannot  put  on  my  shoes. 
Cannot  walk  without  crutches.  Cannot  step 
up  on  anything.  Cannot  stand  without  lean- 
ing on  sometuing.  Have  no  use  of  my  rigut 
limb  at  all."  There  Is  no  real  controversy 
as  to  the  extent  of  the  Injuries.  It  Is  true 
tliat  the  plaintiff  was  slightly  lame  before 
the  accident.  It  appears  that  early  in  life 
sbe  was  injured  In  one  of  her  ankles,  from 
which  she  never  entlr^y  recovered.  She 
was  about  44  years  old  when  she  received 
tbe  Injury  for  which  she  seeks  to  recover. 

A  great  many  objections  are  made  to  rul- 
ings of  the  court  pending  the  trial,  and  to 
Instructions  given  to  tbe  jury.  Those  which 
we  think  are  material  will  be  considered 
after  we  have  disposed  of  two  questions 
which  arise  upon  the  evidence.  Tbe  iirst 
proposition  we  will  consider  Is  whether  the 
verdict  was  excessive.  It  was  for  the  sum 
of  $6,565.  There  Is  one  fact  disclosed  In 
evidence  which.  In  a  certain  degree,  tends 
to  show  that  the  plaintiff  was  not  properly 
treated  for  the  Injury  to  ber  bip,  but  the 
general  course  of  the  surgical  treatment 
does  not  appear  to  be  objected  to  or  ques. 
tioned.  In  other  words,  there  Is  no  evidence 
of  surgical  malpractice;  and  the  court,  In 
the  Instructions  to  the  jury,  makes  no  refer- 
mce  to  that  subject  It  Is  our  judgment 
that  we  ought  not  to  interfere  with  the  ver- 
dict because  It  Is  excessive.  The  evidence 
which  we  have  recited  fully  Justifies  the  re- 
covery. No  evidence  was  Introduced  to  the 
effect  that  plaintiff  might  In  time,  recover 
from  her  Injiuies;  and  there  was  really  no 
evidence  Introduced  to  show  that  the  Inju- 
ries are  permanent  The  lapse  of  time  be- 
tween the  accident  and  the  trial  and  the 
condition  of  tbe  plaintiff  at  the  trial  left  no 
room  for  doubt  upon  that  question. 

2.  As  we  go  through  this  record,  we  are  Im- 
pressed that  the  only  question  of  doubt  in 
tbe  case  Is  whether  the  verdict  has  sufficient 
support  In  the  evidence.  The  pivotal  queetioD 
of  fact  Is  whether  the  Injury  was  proximately 
caused  by  an  insufficient  and  defective  ap 
proach  to  the  bridge.  It  was  contended  in 
the  court  below,  and  is  Insisted  upon  here, 
that  the  evidence  shows  the  place  of  the  ac- 
cident was  not  on  the  approach  to  tbe  bridge, 
but  that  It  was  on  the  public  highway,  and 
beyond  the  approach.  The  proposition  In  be- 
half of  the  plaintiff  is  that  It  was  on  tbe  ap- 
proach. This  court  has  frequently  held  that 
the  approaches  to  a  county  bridge  are  a  part 
of  the  bridge,  acd  a  county  Is  liable,  In  a 
proper  case,  for  negligence  In  the  construction 
of  the  approach.  Albee  v.  Floyd  Co.,  46  Iowa, 
178;  Nlms  v.  Boone  Co.,  66  Iowa,  272,  2S  K. 
W.  663;  Xordy  v.  Maraball  Co.,  80  Iowa,  407, 
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45  N.  W.  1012.  No  question  Is  made  In  thla 
appeal  as  to  tbe  instructions  of  tbe  court  up- 
on this  feature  of  the  case.  As  we  have  said,  the 
contention  of  appellant  is  that  the  evidence 
shows  that  the  injury  was  not  caused  by  a 
defective  approach,  but  in  the  public  road  lead- 
ing to  the  approach.  It  would  be  a  difflcult 
undertaking  to  set  out  tbe  facts  as  to  the  pre- 
cise location  and  extent  of  wbat  was  properly 
the  approach  to  the  bridge,  so  that  the  reader 
would  understand  the  situation.  It  is  enough 
to  say  that  the  bridge  was  constructed  not 
over  any  well-defined  stream  of  water.  It  Is 
a  ravine  called  "Godwin  Hollow.''  On  the 
east  of  the  bridge,  where  the  accident  hap- 
pened, there  is  a  hill  or  elevation  the  top  ot 
which  is  taxxch  above  the  level  of  the  bridge 
This  hlU  is  brolsen  by  a  ravine  running  through 
it  to  the  east.  The  approach  to  the  bridge  Is 
raised  up  to  a  level  with  the  top  of  the  bridge, 
and  runs  bacli  east,  and  strilses  the  hlil  on 
the  side  of  tbe  ravine  running  east  The  ques- 
tion of  fact  is,  did  the  fill  or  raised  approach 
run  back  beyond  where  the  accident  occurred, 
or  was  It  at  or  beyond  the  cut  or  excavation 
in  the  hill?  Several  of  the  plaintiff's  wit- 
nesses testified  that  at  the  place  where  the 
piaintiS  was  thrown  Into  the  side  ravine  there 
was  a  fill  of  from  2%  to  5  feet.  On  the  other 
hand,  a  number  of  witnesses  in  behalf  of  de- 
fendant testified  that  It  was  beyond  the  fill, 
and  in  the  cut  on  the  hillside.  There  Is  an 
irreconcilable  confiict  In  the  evidence  on  this 
Issne  of  fact,  which  It  was  the  peculiar  prov- 
ince of  a  Jury  to  determine,  and  we  do  not 
think  the  district  court  would  have  been  war- 
ranted In  interfering  with  the  finding.  We 
will  not  review  tbe  testimony  of  the  witnesses. 

3.  We  nowcome  toconslder  a  question  made 
upon  a  ruling  of  the  court  on  the  exclusion  of 
evidence.  The  defendant  called  two  wit- 
nesses, who  testified  that  they  had  known 
the  place  and  surroundings  where  the  bridge 
was  located  for  many  years.  They  were  then 
asked  to  state  whether  or  not  the  place  where 
the  plaintiff  was  backed  off  Into  the  ravine 
was  a  pait  of  the  approach  to  the  bridge  or 
a  part  of  the  highway  leading  to  the  bridge. 
An  objection  to  this  line  of  inquiry  was  sus- 
tained. The  ruling  was  clearly  correct.  That 
question  was  for  tbe  Jury,  and  a  witness 
ought  not  to  be  allowed  to  find  the  fact  for 
tbe  Jury.  It  was  not  a  case  where  the  witness 
could  not  describe  the  location  so  that  the  Jury 
could  draw  the  correct  conclusion.  Tbe  prop- 
er inquiry  to  make  of  the  witness  was  wfaeth- 
er  the  place  was  In  a  cut  or  on  a  fill. 

4.  A  great  many  olijections  are  made  to  the 
Instructions  given  by  the  court  to  the  Jury.  It 
is  said  that  the  court  omitted  to  charge  the 
Jury  that  the  county  would  not  be  liable  un- 
less It  had  actual  notice  of  the  defective  ap- 
proach, or  that  the  defect  had  existed  for  such 
a  length  of  time  that  the  county  oflicers  might 
have,  by  reasonable  diligence,  known  of  tbe 
defect.  There  was  no  occasion  for  any  such 
Instruction.  The  evidence  shows  that  there 
was  really  no  dispute  that  tbe  board  of  super- 


visors knew  the  condition  of  the  approach  to 
the  bridge  before  the  accident.  Indeed,  the 
defect  was  really  one  of  original  construction, 
in  failing  to  properly  guard  the  approach  by 
a  barrier  or  ratling  at  the  place  where  tbe 
plaintiff  was  thrown  down  the  bank.  It  is 
true,  there  was  a  railing  from  the  end  of  the 
bridge  some  distance,  but  the  accident  oc- 
curred east  of  tbe  end  of  the  barrier.  And 
there  was  evidence  that  the  embankment  had 
been  washed  down  by  rain  on  the  sides,  so 
that  It  was  not  so  wide  as  when  first  con- 
structed; but,  as  we  understand  tbe  testimo- 
ny of  one  of  the  county  supervisors,  who  at 
one  time  repaired  the  bridge,  the  road  was  In 
as  good  shape  when  the  accident  occuired  as 
It  was  when  the  bridge  was  repaired. 

6.  The  court  instructed  the  Jury  that,  if  the 
defendant  was  liable,  tbe  plaintiff  was  en- 
titled to  recover  for  "bodily  and  mental  suffer- 
ing. If  any,  which  she  has  heretofore  under- 
gone, or  may  reasonably  be  expected  to 
undergo  in  the  future."  It  is  urged  that  this 
instruction  is  error  in  so  far  as  it  authorizes 
damages  for  future  pain  and  suffering,  be- 
cause it  is  not  qualified  by  tbe  thought  that 
damages  for  future  suffering  should  be  based 
upon  the  evidence.  Such  a  qualification  Is 
necessary  where  there  is  contention  as  to  the 
permanency  of  the  injury.  But  in  this  case 
the  Injury  is  shown  beyond  question  to  be 
permanent,  and  the  direction  to  award  such 
damages  as  may  reasonably  be  expected  to 
arise  in  the  future  refers  to  the  condition  of 
the  plaintiff  as  shown  by  the  evidence.  The 
instruction  Is  not  vulnerable  to  the  objection 
made  to  a  somewhat  similar  one  in  Fry  v. 
Railroad  Co.,  45  Iowa,  410,  where  the  Jury 
were  directed  that  damages  might  be  assessed 
for  "ail  past,  present,  or  future  physical  suf- 
fering or  anguish  which  is,  has  been,  or  may 
be  caused  by  said  injury."  That  was  held  to 
be  too  broad,  because  it  authorized  the  Jury 
to  enter  tbe  domain  of  conjecture.  In  the 
case  at  bar  the  injuries  were  permanent,  and, 
with  that  fact  established,  there  waa  no  oc- 
casion to  make  the  Instruction  any  more  spe- 
cific than  it  waj. 

8.  Objection  is  made  because  the  court  In- 
structed the  Jury  that  to  authorize  a  verdict 
for  the  plaintiff  they  must  find  from  the  evi- 
dence that  the  negligence  of  tbe  defendant 
was  the  "immediate  or  proximate  cause  of  tbe 
Injury  to  the  plaintiff."  The  fault  found  with 
the  instruction  is  that  the  court  did  not  de- 
fine the  words  "immediate"  and  "proximate." 
AVo  do  not  think  this  was  necessary.  These 
words  have  no  such  technical,  legal  meaning 
as  to  require  definition  to  a  jury. 

7.  It  is  claimed  In  a  supplemental  arg\mii>nt 
for  appellant  that  the  court  erred  in  instnict- 
Ing  the  jury  that  If  they  found  that  ordinary 
care  required  the  approach  where  the  accident 
happened  to  be  guarded  by  a  railing,  and  that 
an  ordinary  and  suitable  railing  would  have  , 
prevented  the  injury,  then  the  county  was  lia- 
ble. It  is  urged  that  this  instruction  is  contrary 
to  the  rule  announced  in  McClain  v.  Town  of 
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Garden  Grove,  83  Iowa,  236,  48  N.  W.  1031. 
We  will  not  take  tlie  space  bere  to  say  more 
tl>an  that  the  facts  of  the  two  cases  are  so 
unlike  that  the  case  at  bar  Is  In  no  wise  to  be 
controlled  by  that  case.  The  role  annonnced 
by  the  court  Id  this  case  Is  surely  correct  when 
api)lied  to  a  horse  backing  a  buggy  off  an  ap- 
proach at  a  point  where  there  is  no  railing  or 
barrier  of  any  kind. 

8.  Other  objections  are  made  to  the  charge 
to  tlie  Jury,  which  we  do  not  think  It  neces- 
sary to  separately  consider.  To  state  them,  it 
appears  to  us,  would  be  sufficient  to  show  that 
tbey  are  not  well  taken.  Indeed,  we  think 
the  charge  to  the  Jury  in  general  and  partic- 
ular was  singularly  dear,  fair,  and  unobjec- 
tionable, and  couched  In  language  which  the 
Jury  could  not  fail  to  understand. 

It  Is  charged  that  counsel  for  the  plaintiff 
was  guilty  of  misconduct  In  the  closing  argu- 
ment to  the  Jury.  One  specIQcatlon  is  that 
the  tact  was  mentioned  that  the  case  had 
once  before  been  tried  to  a  Jury,  and  that  the 
Todlct  was  part  of  the  records  of  the  case; 
and  the  Jury  were  requested  to  examine  the 
same  when  they  went  to  the  Jiu-y  room. 
While  It  is  true  no  reference  should  be  made 
to  the  result  of  a  former  trial,  yet  we  do  not 
think  the  misconduct  was  stich  as  to  require 
a  reversal  of  the  Judgment.  It  is  unnecessary 
to  state  the  other  alleged  misconduct  It  Is 
no  cause  for  a  reversal  of  the  case. 

We  have  disposed  of  every  material  ques- 
tion In  the  record,  and  we  unite  in  the  con- 
clusion that  the  Judgment  should  be  affirmed. 


THOMPSON  ▼.  ANDERSON. 
(Supreme  Court  of  Iowa.    May  17,  1895.) 
RcYiEW  ON  Appeal— Instkuctions  —New  Tbiai, 
— Misconduct  op  Jdkor— Chattel  Moiitoaob — 

DebCRIPTIOX  —  ArTER-ACQL-IKBD    PhOPBBTT  — 

Tkovbk — BviDEXcs  OP  Damage. 

1.  Instructions  cannot  be  complained  of,  if 
not  excepted  to  at  the  time,  and  no  ground  of  ex- 
ceptions is  stated  in  the  motion  for  a  new  trinl. 

2.  The  certificate  of  the  recorder  as  to  the 
record  of  a  mortgage  bein^  required  to  be  in- 
dorsccl  thereon  by  statute,  it  is  prima  facie  evi- 
dpiice  that  the  mortgage  was  properly  recorded 
and  iniiorspd. 

3.  A  description  of  the  property  mortgftged  by 
reference  to  another  mortgage,  wherein  the  prop. 
tity  is  specifically  described,  is  sutiiciunt. 

4.  In  trover  by  n  landlord  ngsinst  a  purchaser 
from  his  teuaiit  of  property  subject  to  the  land- 
lord's lien,  evidence  as  to  what  defendant  paid 
or  agreed  to  pay  for  the  property  is  admissible  to 
show  its  value. 

5.  Where  the  evidence  as  to  the  alleged  mis- 
conduct of  a  juror,  on  which  a  motion  for  a  new 
trial  is  based,  is  coiiflictiiiR.  a  findiii);  of  the  trial 
court  thereon  will  not  be  disturbed  upon  appeal. 

6.  A  chattel  mortgage  in  terras  covering  the 
Increase  of  the  live  stock  mortgaged  is  valid  as  to 
such  increase. 

Appeal  from  district  court,  Buena  Vista 
county;  Lot  Thomas,  Judge. 
•  Action  at  law  to  recover  damages  for  the 
alleged  conversion  of  certain  personal  prop- 
ei-ty  upon  which  pluInrlfT  had  a  Inndlord's 
(Dd  mortgage  lien.    Trial  to  a  Jury.    Ver- 


dict and  Judgment  for  plalntUT,  and  defend- 
ant appeals.     Affirmed. 

C.  A.  Irwin  and  3.  E.  Bnland,  for  appel- 
lant William  Mllchrist,  F.  H.  Heisell,  and 
H.  F.  Galpin,  for  appellee. 

DEEMER,  J.  This  case  Is  before  us  a 
second  time.  For  former  opinion,  see  53  N. 
W.  418,  86  Iowa,  703.  The  plaintiff  seeks 
to  recover  the  value  of  17  head  of  cattle, 
and  58  head  of  hogs,  which  be  alleges  the 
defendant  converted  to  his  own  use.  He 
avers  that  he  has  a  landlord's  Hen  thereon 
by  virtue  of  a  certain  contract  of  lease  made 
between  himself  and  one  N.  H.  Jacobs,  and 
that  he  also  has  a  chattel  mortgage  thereon 
made  to  secure  a  note  of  $300  and  interest, 
executed  by  the  sold  Jacobs.  The  defend- 
ant denied  each  and  all  of  these  claims,  and 
pleaded  a  waiver  of  the  liens,  payments  of 
the  debts.  Insufficient  description  of  the  proiv 
erty  In  the  mortgage,  and  that  the  property 
sought  to  be  recovered  was  kept  by  Jacobs 
for  sale  upon  the  leased  premises,  and  that 
defendant  Is  an  innocent  purchaser  thereof 
for  value.  Defendant  also  pleaded  some  oth- 
er defenses,  not  necessary  to  mention. 

1.  The  plaintiff  demurred  to  those  divisions 
of  the  answer,  pleading  the  uncertainty  and 
insufficiency  of  description,  and  tliat  defend- 
ant was  a  good-faltb  purchaser  for  value  of 
the  stock,  and  some  of  the  other  defenses; 
and  the  ruling  on  this  demurrer  is  complain- 
ed of.  The  argument  seems  to  be  based  up- 
on a  misapprehension  of  the  record.  The 
ruling,  even  if  erroneous,  seems  to  have  been 
in  defendant's  favor,  for  the  demurrer  to 
that  part  of  the  answer  pleading  insufficien- 
cy of  description  in  the  mortgage  was  over- 
ruled. 

2.  Error  Is  assigned  upon  the  rulings  of  the 
court  In  admitting  in  evidence  tlie  mortgage 
sued  on  by  plaintiff,  and  the  certificate  of 
the  recorder  thereon;  and  also  In  admitting 
another  mortgage  given  by  Jacobs  to  one 
Hay,  upon  the  same  property,  with  the  cer- 
tificate of  the  recorder  Indorsed.  Complaint 
is  also  made  of  two  instructions,  which,  in 
effect,  bold  that  the  description  In  plalntirTs 
mortgage  is  sufficient.  The  claim  Is  made 
that  the  certificates  of  the  recorder  placed 
upon  the  back  of  the  mortgages  Is  not  ad- 
missible to  prove  that  they  were  recorded, 
and  that  In  no  event  can  they  be  used  to 
prove  that  they  were  indexed  as  required 
by  law.  The  record  shows  that  each  certifi- 
cate was  Introduced  and  received  In  evi- 
dence without  objection,  and  that  thereafter 
the  proper  record  of  these  mortgages  was  of- 
fered and  read,  no  objection  being  Interpos- 
ed thereto.  The  Instructions  complained  of 
cannot  be  reviewed,  because  not  excepted  to 
at  the  time,  and  no  ground  of  objection  Is 
stated  In  the  motion  for  a  new  trial.  Mc- 
Clalu's  Code,  K  3!)g4-3096,  and  authorities 
cited.  It  does  appear,  however,  that  &t  the 
conclusion  of  the  plaintiff's  evidence,  de- 
fendant moved  to  strike  the  chattel  mort- 
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gage  UDder  which  plaintiff  claims,  for  the 
reason  that  the  description  therein  Is  in- 
sufficient, and  for  the  further  reason  that 
there  was  no  competent  evidence  that  the 
same  had  been  recorded:  and  further  moved 
to  strike  all  evidence  with  reference  to  the 
hogs  in  controvei-sy  because  they  were  not 
covered  by  the  mortgage  sued  on,  and  for 
the  further  reason  that  it  affirmatively  ap- 
pears tliat  none  of  the  hogs  in  suit  were  In 
existence  at  the  time  the  mortgage  was 
given,  and  the  record  of  the  mortgage  im- 
parted no  notice.  These  motions  were  over- 
ruled, and  defendant  excepted.  Conceding, 
then,  that  the  question  Is  properly  before  us 
as  to  whether  the  recording  of  a  mortgage 
so  as  to  give  notice  to  third  parties  may  be 
proved  by  the  certificate  of  the  recorder  in- 
dorsed thereon,  we  thlnli  that  where  such 
certificate  Is  authorized  or  required  by  stat- 
ute, as  It  is  in  this  state,  the  certificate  Is 
prima  facie  evidence  that  the  mortgage  was 
entered  upon  the  entry  or  index  book,  and 
recorded  as  provided  by  law.  In  Webb  on 
Record  of  Title  it  is  said:  "In  a  few  states 
the  certificate  of  the  recording  officer  Is 
by  statute  made  conclusive  evidence  of  the 
fact  that  tbe  mortgage  or  conveyance  has 
been'  duly  filed  for  record.  Where  the  stat- 
ute has  not  given  this  efTect  to  tbe  certifi- 
cate, it  Is  usually  held  only  prima  fade  evi- 
dence of  those  facts."  Section  272.  The 
description  of  the  property  In  plaintiff's  mort- 
gage was  as  follows:  "All  the  horses,  colts, 
cattle,  bogs,  and  machinery  described  in  tbe 
chattel  mortgage  given  by  me  this  day  to 
L.  E.  Hay,  and  to  which  this  mortgage  is 
second,  together  with  all  increase  of  the 
above,  until  the  obligation  named  below  is 
fnlly  itald."  Tbe  description  In  tbe  Hay 
mortgage  was,  so  far  as  material,  as  fol- 
lows: "Thirty  head  of  cows,  mixed  ages,  and 
calves;  10  head  of  heifers,  mixed  color,  com- 
ing two  years  in  spring  of  188S;  6  steers, 
mixed  colors,  coming  two  years  sprhig  1888; 
14  head  of  steers,  mixed  colors,  coming  2 
years  spring  1888;  11  head  of  steers,  coming 
1  year  old  spring  of  1888;  11  head  of  heifers, 
coming  1  year  old  spring  of  1888;  •  •  • 
63  head  of  bogs,  being  brood  sows,  shoats, 
and  pigs.  *  *  •  All  Increase  of  said  cat- 
tle and  hogs  during  the  term  of  this  mort- 
gage until  paid.  •  •  •  All  in  the  posses- 
sion of  tbe  said  Norman  H.  Jacobs,  in  Lin- 
coln Twp.,  Buena  Vista  county,  Iowa,  on  S. 
B.  \i,  section  25,  range  36."  Tbe  description 
In  plalntifTs  mortgage,  without  reference  to 
that  contained  in  the  mortgage  to  Hay,  was 
insufficient  But  it  was  competent  for  the 
parties  to  refer  to  the  description  used  In 
the  Hay  mortgage,  and,  when  both  were  fil- 
ed for  record,  as  tbe  evidence  shows  they 
were  In  this  case,  were  sufficient  to  Impart 
notice  to  the  world.  Newman  v.  Tymeson, 
13  Wis.  172;  Kneller  t.  Kneller,  86  Iowa, 
417,  53  N.  W.  271.  The  bogs  in  controversy 
were  of  tbe  increase  from  certain  of  tbe 
hogs  specifically  described  In  tbe  mortgage; 


and,  as  the  Increase  from  tbe  animals  de- 
scribed was  covered  In  specific  terms  by  tbe 
mortgage,  we  think  It  was  sufficient  to  con- 
vey the  hogs  in  question.  The  general  rule 
In  other  states  no  doubt  Is  that  a  chattel 
mortgage  will  not  cover  personal  property 
which  has  no  actual  or  potential  existence. 
But  it  is  well  settled  in  this  state  that  a 
valid  mortgage  may  be  given  on  personal 
property  not  owned  by  the  mortgagor,  and 
not  then  in  existence,  if  he  afterwards  ac- 
quire it  Manufacturing  Oo.  v.  Robinson,  83 
Iowa,  567,  40  N.  W.  1031;  Norrls  v.  Hlx,  74 
Iowa,  K>5,  38  N.  W.  895;  Wheeler  v.  Beckw. 
68  Iowa,  725,  28  N.  W.  40;  Scharfenburg  v. 
Bishop,  35  Iowa,  63;  Stephens  v.  Pence,  56 
Iowa,  258,  9  N.  W.  215.  The  description 
was  sufficiently  definite.  Rhntasel  v.  Ste- 
phens, 68  Iowa,  628,  27  N.  W.  786.  We 
think  the  mortgage  covered  the  hogs  In  ques- 
tion, and  that  the  court  properly  overruled 
the  defendant's  motions. 

3.  Attached  to  defendant's  answer  were  a 
number  of  Interrogatories,  which  plaintiff 
was  asked  to  and  did  answer.  These  an- 
swers were  offered  in  evidence  by  plaintiff 
as  a  part  of  bis  case.  The  defendant  was 
permitted  to  cross-examine  plaintiff  on  tbe 
matter  contained  In  these  answers,  but  be 
claims  that  his  rights  in  this  respect  were  un- 
duly limited  by  the  court  Without  setting 
forth  all  the  rulings  complained  of,  and 
without  passing  upon  the  question  as  to  tbe 
right  of  defendant  to  croes-ezamine  upon 
these  matters,— a  question  of  much  doubt— 
we  content  ourselves  by  saying  that  we  dis- 
cover no  prejudicial  error.  The  amended 
abstract  filed  by  appellee  makes  this  clearly 
apparent  Most,  if  not  all.  of  the  errors 
complained  of  were  subsequently  cured  by 
tbe  court  Other  errors  are  assigned  on  the 
admission  and  rejection  of .  testimony.  We 
do  not  set  out  all  the  rulings  complained  of, 
as  It  would  unduly  extend  this  opinion.  We 
discover  no  prejudicial  error  in  any  of  them. 
What  we  have  said  sufficiently  indicates  our 
views  with  reference  to  the  description  of 
the  property  in  the  mortgage.  Evidence  as 
to  what  defendant  paid,  or  agreed  to  pay, 
for  the  property  he  purchased  of  Jacobs  was 
admissible,  as  tending  to  show  Its  value. 
Buford  V.  McGetchle,  60  Iowa,  298,  14  N.  W. 
700;  Town  of  Cherokee  v.  Sioux  City  Sc  I.  P. 
Town  Lot  &  Land  Co..  62  Iowa,  279,  3  N. 
W.  42;  Clements  y.  Railroad  Co.,  74  Iowa, 
442,  38  N.  W.  144. 

4.  The  defendant  asked  an  instruction  to 
the  effect  that  if  the  tenant  Jacobs  kept  tbe 
hogs  and  cattle  described  in  plaintiff's  peti- 
tion upon  the  leased  premises  for  sale  only, 
then  tbe  verdict  must  be  for  the  defendant 
This  instruction  was  refused,  and  properly 
so.  The  evidence  on  this  point  was  prac- 
tically the  same  as  on  the  former  trial.  On 
the  first  appeal  we  held  that  the  giving  of  . 
such  an  Instruction  was  error.  We  need  not 
repeat  what  Is  there  said.  It  is  sufficient  to 
say  that  the  evidence  doea  not  show  that 
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tbla  stock  was  kept  npon  tbe  premises  for 
sale  only.  It  Is  Insisted  that  the  court  err- 
ed in  refusing  InstructloDs  asked  by  defend- 
ant. These  inatmctions,  in  so  far  as  they 
stated  correct  rules  of  law,  were  given  by 
the  court  in  its  charge  to  the  jury. 

5.  It  is  further  contended  that  the  Terdict 
is  without  support  In  the  evidence.  The  evi- 
dence as  to  all  material  points  was  conflict- 
ing, and  witb  the  flhdlng  of  the  jury  we  can- 
not interfere. 

U.  One  of  the  grounds  of  the  motion  for  a 
new  trial  was  misconduct  of  a  juror.  The 
testimony  as  to  this  alleged  misconduct  was 
conflicting,  and  with  the  finding  of  the  trial 
court  on  the  disputed  question  of  fact  we 
cannot  lnterfei«.  Perry  v.  Cottingham,  68 
Iowa,  43,  18  N.  W.  680.  Tliere  being  no 
prejudicial  error,  the  judgment  is  affirmed. 


KEYS  *t  al.  T.  WEAVER. 
(Supreme  Ck>nrt  of  Iowa.     May  23,  1885.) 
SuBtOBiPTioH — CoKSTRDCTioN— Action  on. 
Defendant  subscribed   a  certain  amonnt 
"for  the  purpose  of  securing  the  location  in  the 
city  of  C.  of  the  R.   O.   Co.,"   a  corporation. 
I'laintifTs  were  officers  of  the  corporation,  and.  at 
tbe  time  of  the  removal  of  the  business  to  C,  ac- 
quired all  the  stock  of  the  corporation,  and  con- 
tinued bosinees  as  a  firm.     Hdd,  that  plaintiffs 
did  not  succeed  to  the  rights  of  tbe  corporation  to 
sue  on  the  subscription,  as  the  contract  was  in 
consideration  of  the  corporation  locating  at  G. 

Appeal  from  district  court,  Pottawattamie 
county;   H.  E.  Deemer,  Judge. 

Action  on  a  subscription.  Judgment  for 
the  defendant,  and  the  plaintitrs  appealed. 
Affirmed. 

Sims  &  Balnbridge,  for  appellants.  Harl 
&  McGabe,  for  appellee. 

GRANGER,  J.  Prior  and  up  to  the  sum- 
mer of  1887  the  Red  Oak  Cart  &  Buggy 
Company  was  a  corporation  doing  business 
at  Red  Oak,  Iowa.  The  Iioard  of  trade  of 
Council  Bluffs,  Iowa,  became  interested  In 
tlie  removal  of  tbe  corporation  to  the  city 
of  Council  Bluffs,  and  to  that  end  a  commit- 
tee of  the  board  of  trade  was  selected  to 
secure  subscriptions  for  a  bonus  of  $2,000 
for  that  purpose,  and  the  defendant  was  a 
subscriber  thereto  for  |100;  and  this  action 
is  to  recover  that  amount  on  the  following 
contract:  "For  the  purpose  of  securing  the 
location  in  the  city  of  Council  Bluffs,  Iowa, 
of  the  Red  Oak  Cart  A  Buggy  Co.,  we  here- 
by agree  to  pay  on  demand  tbe  sums  set  op- 
posite our  names  to  the  committee  of  tbe 
t>oard  of  trade  appointed  to  take  charge  of 
tills  matter.  These  subscriptions  are  made 
without  any  condition  or  reservation,  and 
me  absolutely  binding  upon  the  subscribers. 
(Signed]    John  P.  Weaver,  $100." 

This  action  on  the  part  of  the  board  of 
tmde  was  followed  by  a  contract  between  it 
aud  the  Red  Oak  Cart  &  Buggy  Company 
for  Its  removal  to  Conncil  Bluffs.  An  im- 
portant question  is  as  to  the  right  of  this 


plaintiff  to  recover  on  a  contract  between 
tbe  corporation  and  the  board  of  trade  or 
its  committee.  The  averments  of  the  peti- 
tion are  not  that  the  plaintiff  is  an  assignee 
of  the  contract,  but  that  having  Itself  "re- 
moved the  business,  property,  good  will,  and 
all  of  the  Interests  of  said  Red  Oak  Cart  ft 
Buggy  Company,  to  Council  Bluffs,  Iowa, 
being  tbe  owners  thereof,"  etc.,  it  is  enti- 
tled to  recover.  Appellant  relies  upon  the 
facts  as  disclosed  in  the  evidence  to  show 
Its  right  under  tbe  contract,  and  we  cannot 
more  briefly  and  accurately  present  many  of 
them  than  to  copy  a  part  of  tbe  testimony  of 
its  principal  witness,  one  F.  H.  Keys,  even 
though  it  may  involve  some  repetition.  Tbe 
testimony  Is  as  follows:  "I  am  one  of  the 
plaintiffs  in  tlUs  action.  The  firm  of  Keys 
Bros.,  plaintiffs,  is  composed  of  N.  A.  Keys, 
F.  H.  Keys,  and  E.  W.  Keys.  Am  acquainted 
with  the  defendant  Tbe  business  of  Keys 
Bros,  is  that  of  manufacturing  buggrles  and 
spring  wagons  and  carriages,  and  like  ve- 
hicles. We  have  been  conducting  tbe  busi- 
ness here  in  Council  Bluffs  under  that  name 
about  four  years.  Prior  to  that  time  we 
were  located  at  Red  Oak,  in  this  state. 
There,  as  Keys  Bros.,  we  conducted  a  hard- 
ware business.  This  same  business  was  con- 
ducted by  tbe  Red  Oak  Cart  &  Buggy  Com- 
pany. Tbe  business  of  the  Red  Oak  Cart  & 
Buggy  Company  at  the  time,  at  Red  Oak, 
was  the  manufacturing  of  carts,  buggies, 
spring  wagons,  carriages,  etc.,— tbe  same 
line,  exactly.  I  and  my  two  brothers,  who 
are  now  associated  with  me,  were  all  members 
of  the  Red  Oak  Cart  &  Buggy  Company,  and 
each  of  us  officers  of  that  company.  The 
■tock  of  the  Red  Oak  Cart  &  Buggy  Com- 
pany, at  the  time  Keys  Brothers  removed  to 
Oonncii  Bluffs,  passed  Into  the  hands  of 
Keys  Bros.,— the  present  firm.  Tbe  busi- 
ness of  tbe  Red  Oak  Cart  &  Buggy  Company 
was  transferred  here  when  we  came.  We 
transferred  everything  that  could  be  trans- 
ferred, except  a  few  of  the  finished  goods 
that  we  could  ship  from  there.  As  we  were 
making  our  transfer  and  getting  ready  here, 
finished  goods  were  many  of  them  shipped 
from  there,  while  the  unfinished  goods  came 
to  Council  Bluffs  and  were  finished  here  and 
shipped  from  here.  The  Red  Oak  Cart  ft 
Buggy  Company,  in  conducting  its  business 
at  Red  Oak,  had  all  of  the  necessary  appli- 
ances and  tools  for  the  working  of  iron  and 
wood  and  material  that  would  go  into  the 
manufacture  of  buggies.  In  removing  to 
Coimcil  Bluffs,  all  of  these  goods  came  with 
us.  This  subscription  paper  marked  'Ez- 
bibit  A'  came  to  us  from  the  committee 
of  tbe  IXMird  of  trade  of  Council  Bluffs. 
Committee  was  composed  of  C.  R.  Elannan, 
T.  J.  Evans,  and  C.  J.  Colby.  There  bad 
been  negotiations  pending  between  Keys 
Bros.,  or  the  representatives  of  tbe  Red  Oak 
Cart  &  Buggy  Company,  and  the  board  of 
trade  of  Council  Bluffs,  Iowa,  with  a  view 
to  the  removal  of  the  business  of  tbe  Red 
Oak  Cart    &    Buggy  Company^  to  Gouncil 
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Bluffs.  This  subscription  paper  was  dellr- 
ered  to  us  by  the  committee  I  have  named, 
la  pursuance  of  these  negotiations.  Keys 
Bros,  brought  the  business  of  the  Bed  Oak 
Cart  &  Buggy  Company  to  Council  Bluffs, 
Iowa,  In  reliance  upon  the  delivery  of  this 
subscription  list  It  was  a  part  of  the  con- 
sideration of  our  coming.  Our  place  of  busi- 
ness In  Council  Bluffs  is  in  Twin  City  Place. 
The  defendant  has  not  paid  to  us  the  amount 
of  his  subscription.  If  he  paid  to  anybody 
else,  we  have  no  knowledge  of  it."  Cross- 
examination:  "The  Bed  Oak  Cart  &  Bnggy 
Company  was  a  corporation  of  Bed  Oak,  or- 
ganized under  the  laws  of  the  state  of  Iowa. 
At  the  time  of  the  negotiations  referred  to, 
Keys  Bros,  were  engaged  in  business  as  a 
copartnership  and  dealers  in  hardware  in 
Bed  Oatc,  and  were  likewise  stockholders 
and  officers  of  the  Bed  Oak  Cart  &  Buggy 
Company.  There  were  only  two  of  Keys 
brothers  in  the  hardware  business,— N.  A. 
Keys  and  F.  H.  Keys.  They  did  business 
under  the  name  of  Keys  Bros.  Each  mem- 
ber of  the  present  firm  of  Keys  Bros,  was  a 
stockholder  in  the  Bed  Oak  Cart  &  Buggy 
Company  at  the  time  these  negotiations  be- 
gan. Besides  the  three  present  members  of 
Keys  Bros.,  there  were  also  B.  S.  Porter,  Gus 
Isehold,  and  A.  De  Hart  They  were  all 
equal  subscribers  to  the  stock,  but  not  equal- 
ly paid  up.  B.  S.  Porter  was  president;  I 
was  secretary  and  treasurer;  N.  A.  Keys, 
vice  president  and  general  manager.  At 
that  time  we  were  engaged  In  the  manufac- 
ture of  a  road  cart  known  as  the  'Porter 
Cart.'  Mr.  B.  S.  Porter  was  the  originator 
of  that  cart  He  was  exercising  the  duties 
of  his  office  as  president  at  the  time  of  these 
negotiations.  The  other  gentlemen  were  di- 
rectors. When  we  came  to  Council  Blnffs 
the  copartnership  of  Keys  Bros,  was  formed. 
The  lots  upon  which  our  factory  Is  bnllt 
were  conveyed  to  N.  A.  Keys  and  F.  H. 
Keys.  B.  W.  Keys  was  not  originally  a 
member  of  the  firm.  He  did  not  become  a 
member  until  after  we  bad  located  here.  At 
the  time  these  negotiations  commenced,  we 
bad  sold  our  hardware  store  at  Bed  Oak. 
The  firm  of  Keys  Bros,  had  been  engaged  in 
the  hardware  business  at  Bed  Oak  since 
1875.  The  negotiations  to  which  I  refer  are 
the  negotiations  that  were  carried  on  by  me, 
as  secretary  and  treasurer  of  the  Bed  Oak 
Cart  &  Buggy  Company,  and  the  board  of 
trade  of  Council  Bluffs.  I  don't  remember 
just  how  the  papers  were  signed,  but  I  usu- 
ally signed  all  the  papers  In  that  way. 
These  negotiations  were  conducted  In  the 
name  of  the  Bed  Oak  Cart  &  Buggy  Com- 
pany, and  the  contract  and  negotiations 
were  with  a  corporation  of  Council  Blnffs 
known  as  the  'Board  of  Trade.'  I  think 
that  was  a  corporation  organized  among  the 
citizens  of  Council  Bluffs  for  the  purpose  of 
advancing  theHnterests  of  the  city,  and  Mr. 
B.  Zeverly  was  secretary.  I  remember  they 
bad  an  organization,  a  president  and  secre- 
tary, and  board  of  directors.    It  was  oar 


supposition  and  understanding  that  oar  ne- 
gotiations were  with  the  officers  of  tbe 
board  of  trade  with  reference  to  tbe  ar- 
rangement upon  which  we  would  come.  It 
was  a  part  of  the  arrangement  that  the 
board  of  trade  was  to  furnish  us  with  a 
building  site  and  a  certain  bonus.  We  sup- 
posed this  committee  of  the  board  of  trade 
was  appointed  to  solicit  subscriptions  from 
citizens  to  enable  them  to  pay  the  bonus 
they  had  agreed  upon.  W^e  were  doing  busi- 
ness with  this  board  of  trade,  and  we  un- 
derstood all  the  time  that  this  committee 
was  a  committee  of  tbe  board  of  trade.  We 
were  doing  business  with  that  understand- 
ing. It  was  our  supposition  that  this  sub- 
scription paper  was  circulated  by  the  com- 
mittee under  the  authority  of  the  board  of 
trade,  for  the  board  of  trade  to  get  the  mon- 
ey to  pay  us  the  bonus.  We  had  nothing  to 
do  with  the  appointment  of  the  committee. 
Our  contract  was  made  to  receive  from  the 
board  of  trade,  among  other  things,  a  cer- 
tain bonus  of  money.  This  paper  identified 
as  Exhibit  A  was  not  turned  over  to  us  un- 
til after  we  bad  removed  to  Council  Bluffs, 
and  after  a  considerable  amount  of  money 
subscribed  had  been  collected  by  tbe  com- 
mittee, or  by  tbe  board  of  trade.  This  pa- 
per was  turned  over  to  us  by  the  committee 
In  the  presence  of  the  board  of  trade." 
There  are  other  matters  In  the  record  prop- 
er to  be  considered  In  the  way  of  evidence, 
all  of  which  we  cannot  well  produce. 

Appellant  states  a  proposition  to  be  con- 
sidered as  follows:  "The  gist  of  this  action, 
therefore.  Is  on  the  question  whether  the 
subscription  Itself  Imports  an  undertaking. 
In  the  light  of  the  record,  on  the  part  of  the 
defendant,  to  pay  the  amount  of  said  sub- 
scription to  these  plaintiffs."  The  contract 
of  subscription,  on  the  face  of  It,  was  "for 
the  purpose  of  securing  the  location  In  the 
city  of  Council  Bluffs,  Iowa,  of  the  Bed  Oak 
Cart  &  Buggy  Co."  Wherein  the  contract  Is 
doubtful,  the  construction  may  be  aided  by 
the  circumstances  and  conditions  under 
which  It  was  made,  as  known  to  tbe  par- 
ties. The  Red  Oak  Cart  &  Buggy  Company 
had  a  distinct  legal  existence,  and  the  con- 
tract of  subscription  seems,  unmistakably, 
for  Its  location  in  Council  Bluffs.  Appellant 
says:  "Without  question,  it  was  the  busi- 
ness that  was  conducted  in  the  name  of  that 
company,  and  the  assets  and  appliances  by 
means  of  which  that  business  was  transact- 
ed, that  was  wanted  In  Council  Bluffs."  It 
seems  to  us  that  it  is  quite  immaterial  what 
the  city  wanted,  for  the  purpose  of  fixing 
the  obligation  of  the  defendant  His  obliga- 
tion Is  personal,  and  the  consideration  for 
his  undertaking  is  specific.  A  compliance 
on  the  part  of  the  corporation  would  fix  his 
liability,  regardless  of  the  wants  or  purposes 
of  the  city.  If  the  letter  of  his  undertaking 
is  to  be  enlarged  or  changed  by  conatmc- 
tion  to  conform  to  the  spirit  of  It,  the  facts 
to  Justify  the  construction  must  be  personal 
aa  to  him,  and  such  aa  b«  mh^*  legally  be 
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presumed  to  hare  contracted  with  reference 
to.  Ck>n8ldering  the  evidence  In  the  case  for 
that  purpose,  it  nowhere  appears  that  his 
undertaking  was  in  any  way  Influenced  or 
induced  except  by  what  is  expressed  in 
the  written  contract  It  Is  likely  true  that 
there  is  an  Implied  discretion  confided  to 
the  board  of  trade,  or  Its  committee,  in  some 
particulars  not  indicated  in  the  writing,  such 
as  the  time  for  the  location,  the  place  in  the 
city,  what  part  of  the  plant  should  be 
changed  from  Red  Oak,  and  likely  in  many 
other  particulars;  but  as  to  who  should  lo- 
cate In  Council  Bluffs,  to  render  the  defend- 
ant liable,  no  discretion  is  confided,  either 
expressly  or  by  Implication.  It  was  to  be 
the  Red  Oak  Cart  &  Buggy  Company.  It 
was  not  a  contract  with  Keys  Bros.,  as  then 
or  since  organized.  Nothing  indicates  that 
defendant  signed  the  contract  of  subscrip- 
tion with  knowledge  of  the  existence  of  such 
a  firm.  The  corporation,  with  its  name  and 
prestige,  may  hare  been  the  chief,  or  in  fact 
only.  Inducement  to  make  the  subscription. 
Of  this  we  do  not  know,  nor  should  we  in- 
quire. He  subscribed  an  amount  to  secure 
that  corporation  to  locate  in  Council  Bluffs. 
It  has  not  been  done.  Much  is  said  in  argu- 
ment of  the  committee  of  the  board  of  trade 
t>eing  the  agent  of  the  defendant.  His  au- 
thority to  the  committee  is  included  in  the 
contract  of  subscription,  and,  if  his  agent  at 
all,  it  was  only  to  deal  with  the  particular 
corporation,  and  that  is  what  it  did  do. 
Since  that  time  the  plaintiff  firm  has  been 
organized,  and  the  plant  of  the  corporation 
has  been  transferred  to  it,  and  located  in 
Council  Bluffs.  The  defendant  did  not  sub- 
scribe for  that  purpose.  It  matters  not  that 
It  may  be  just  as  good  for  him.  The  plain- 
tiff firm  does  not,  by  its  course  of  conduct, 
succeed  to  the  rights  of  the  corporation. 
The  Judgment  below  is  afflnncd. 

DEJEiMER,  J.,  takes  no  part 


GARNER  T.  HENDRT. 

(Supreme  Court  of  Iowa.     May  24,  1805.) 

OvAnuikV  or  IxsAXK  Person — TTainrBORiziD  Iir 

ySSTMENT — LlABILITT  TOR  LoSS. 

1.  The  guardian  of  an  imbecile  invested  the 
funds  of  his  ward  in  a  bank  in  a  manner  not  au- 
thorized l]y  the  court  Upon  the  appointment  of 
his  successor  be  surrendered  the  certificate  of  de- 
posit to  him,  and  the  latter  made  no  report  to  the 
court  of  the  condition  of  the  ward's  estate,  obtain- 
ed no  direction  as  to  bow  investments  should  be 
made,  and  allowed  the  money  to  remain  where  it 
was  for  15  months,  when  the  bank  failed.  BM, 
that  the  second  guardian  must  account  for  the 
loss. 

2.  In  tucb  case  it  is  not  necessary  to  ascer- 
tain what  amount  of  the  money  may  be  realized 
from  the  assets  of  the  insolvent  bank  before 
bringing  an  action  against  the  guardian. 

Appeal  from  district  court,  Adair  county; 
A.   W.  Wilkinson,  Judge. 

Action  at  law  to  recover  of  the  defendant 
money   which   he  received  as  guardian   of 


Lewis  B.  Cox,  imbedle,  and  for  which  It 
is  alleged  he  has  failed  to  account 

Storey  &  Gaines,  for  appellant  Sever  ft 
Neal,  for  appellee. 

ROBINSON,  J.  Lewis  B.  Cox  is,  and  has 
been  for  more  than  20  years,  a  person  of 
unsound  mind,  incapable  of  transacting  his 
own  business.  He  received  from  the  estate 
of  his  father  about  $2,>0,  and  as  a  contribu- 
tion from  three  uncles  enough  more  to  make 
the  total  amount  $1,000.  It  was  agreed  by 
the  uncles  that  this  should  be  loaned  at  tho 
rate  of  10  per  cent  per  annum,  and  that  the 
interest  should  be  used  for  the  benefit  of  Cox. 
It  is  said  that  the  principal  was  to  become 
the  property  of  the  uncles  at  the  death  of 
Cox.  In  1873,  Samuel  Thompson,  one  of  the 
uncles,  was  appointed  guardian  of  the  es* 
tate  of  Cox,  and  performed  the  duties  of 
that  office  until  August,  1889,  when  he  was 
discharged,  and  the  defendant  succeeded 
him.  At  that  time  Thompson  had  in  the 
Farmers'  Bank  of  Fontanelle,  as  property  of 
his  ward,  $250,  bearing  8  per  cent  interest; 
$350  bearing  6  per  cent  interest;  and,  in 
addition,  $2i.36  of  accrued  interest.  The 
defendant  gave  to  Thompson  a  rccplpt  for 
$1,000  as  principal  and  $21.30  Interest,  and 
received  from  him  three  certificates  of  de- 
posit for  the  principal  and  a  check  for  the 
interest  Two  of  the  certificates  provided 
for  the  payment  of  interest  and  one  did  not, 
but  the  defendant  was  told  by  Thompson 
that  the  bank  was  paying  7  per  cent  in- 
terest on  the  entire  amount,  and  the  presi- 
dent of  the  bank  told  him  that  the  bank 
would  allow  him  interest  at  that  rate  while 
the  money  remained  on  deposit.  The  de- 
fendant did  not  withdraw  the  money,  but 
on  the  1st  day  of  September,  1889,  surren- 
dered the  certificates  he  liad  received  from 
Thompson,  and  was  given  a  new  one  for 
$1,000,  which  provided  for  the  payment  of 
interest  at  the  rate  of  7  per  cent  per  an- 
num. No  change  had  been  made  In  the 
deposit,  when,  on  the  12th  day  of  December, 
1890,  the  bank,  then  being  insolvent,  made 
an  assignment  for  the  benefit  of  creditors. 
In  January,  1891,  the  defendant  resigned  as 
guardian,  and  his  partner  In  business,  O.  G. 
Rechtenbacb,  became  his  snccessor.  Recb- 
tenbach,  with  the  knowledge  and  evident 
approval  of  the  defendant,  filed  a  claim  for 
the  amount  of  the  deposit,  and  asked  that 
It  be  adjudged  to  be  a  trust  fund,  and  al- 
lowed as  a  preferred  claim ;  and  that  waa 
done.  Rechtenbacb  having  died,  the  plain- 
tiff was  appointed  to  succeed  him,  and  brought 
this  action  to  recover  the  amount  of  money 
the  defendant  received  from  Thompson,  with 
interest.  The  cause  was  tried  without  a 
jury,  and  judgment  was  rendered  in  favor 
of  the  plaintiff  for  $1,000,  with  Interest 
thereon  at  6  per  cent  per  annum  from  the 
1st  day  of  January,  1891,  and  costs. 

1.  In  February,  1882,  Thompson,  as  guard- 
ian of  Cox,   reported   to  the   proper   court 
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that  he  was  onable  to  loan  tbe  money  of 
his  ward  at  a  greater  rate  of  Interest  than 
8  per  cent,  per  annum,  and  was  authorized 
to  make  loans  at  that  rate.  No  authority  to 
accept  a  lower  rate  Is  shown.  Notwitb- 
standing  that  fact,  daring  the  15  months  or 
more  which  Intervened  between  the  time  of 
bis  appointment  and  tbe  failure  of  the  bank, 
the  defendant  made  no  real  effort  to  loan 
the  money  at  8  per  cent,  made  no  report 
to  tbe  court  of  tbe  condition  of  the  estate  of 
his  trard,  obtained  no  direction  as  to  the 
investments  which  should  be  made,  and 
secured  no  approval  of  what  he  had  done. 
He  contends  that  the  money  was  really  In- 
vested by  his  predecessor,  and  relies  8ome> 
what  upon  an  alleged  request  or  snggeatlon 
of  Thompson  and  other  relatives  of  Cox 
that  the  money  should  be  permitted  to  re- 
main In  the  Farmers'  Bank,  unless  a  higher 
rate  of  interest  could  be  obtained  else- 
where. Some  immunity  Is  also  claimed 
from  the  alleged  fact  that  upon  the  death  of 
tlie  ward  the  principal  of  the  Aind  In  ques- 
tion was  to  revert  to  the  uncles  who  con- 
tnouted  it.  But  we  are  of  tbe  opinion  that 
none  of  these  matters  constitute  any  de- 
fense to  this  action.  During  the  lifetime 
of  the  ward  the  title  to  the  entire  fund 
was  vested  In  him,  and  the  defendant  was 
responsible,  not  to  those  who  bad  contrib- 
uted to  It,  but  to  his  ward,  and  could  prop- 
erly manage  tbe  fund  only  tmder  and  accord- 
mg  to  the  direction  of  the  court  The  law 
of  this  state  inhibits  the  investment  of 
money  and  tbe  doing  of  other  acts  by  the 
guardian  in  behalf  of  the  ward  without  the 
direction  of  the  court,  and  that  direction 
must  be  given  before  tbe  act  Bates  r. 
Dunham,  58  Iowa,  308,  12  N.  W.  309j 
Slusber  v.  Hammond  (decided  at  the  pres- 
ent term  of  this  court),  63  N.  W.  18.5.  Thomp- 
son bad  no  authority  to  make  tbe  loan  in 
question  to  the  bank,  and  be  conld  confer 
none  upon  the  defendant  The  latter  must 
be  charged  with  knowing  the  order  of  the 
court;  and,  as  it  did  not  authorize  the  in- 
vestment made,  it  was  bis  duty  to  withdraw 
the  money  within  a  reasonable  time,  or  ob- 
tain autuorlty  to  permit  It  to  remain.  But, 
according  to  bis  own  theory  of  tbe  matter, 
be  did  neither.  It  is  certain  he  surrendered 
the  certificates  received  by  Thompson  and 
received  another.  In  the  proceeding  to  have 
the  claim  established  as  against  the  funds 
in  tbe  hands  of  the  assignee  of  the  bank 
it  was  found  and  adjudged  that  tbe  trans- 
actions between  tbe  defendant  and  the  bank 
were  of  such  a  nature  that  tbe  subject  of 
the  transactions  retained  its  trust  character. 
That  could  not  have  been  tbe  case  had  the 
money  In  qnestion  been  loaned  to  the  bank 
by  author!^  of  the  court  We  conclude  that 
the  evidence  was  sufficient  to  Justify  the 
coiu^  In  finding  that  tbe  money  was  invested 
in  a  manner  not  authorized  by  It,  that  the 
defendant  should  be  held  responsible  for 
tbe  investment,  and  tbat  he  is  liable  in  this 


action  for  its  full  amoont  It  appears  tbat 
a  considerable  part  of  it  may  be  realized 
from  tbe  assignee  of  tbe  bank.  The  as- 
signee now  has  in  his  possession  nearly 
$8,000  for  the  payment  of  claims,  and  ex. 
pects  to  realize  from  uncollected  notes  and 
accoimts  about  (2,000  mora.  The  preferred 
claims  amoimt  to  nearly  $14,000,  of  which 
about  one-half  in  amount  are  in  litigation. 
One-half  of  tbe  amount  in  controversy,  and 
perhaps  more,  will  probably  be  realized  froni 
the  property  of  tbe  bank,  and  it  Is  said  tbe 
plaintiff  should  not  be  permitted  to  recover 
until  tbe  amount  is  ascertained.  But  tbe  de- 
fendant permitted  or  made  an  onautborlaed 
use  of  the  fimds  of  hie  ward.  He  aboald 
have  accounted  for  all  of  them  when  he  re- 
signed  the  guardianship.  To  allow  him  to 
defer  final  settlement  until  the  affairs  of 
the  bank  are  closed  would  be  to  permit  him 
to  take  advantage  of  his  own  wrong.  Tbat 
tbe  law  will  not  permit  If  he  pays  the  full 
amount  for  which  be  was  held  liable  by  the 
district  comt,  lie  will  be  entitled  to  what- 
ever is  realized  from  the  property  of  tbe 
bank  on  tbe  claims  filed  by  his  successor; 
but  be  cannot  be  given  relief  on  account  of 
it  in  this  action. 

2.  An  additional  abstract  was  filed  by  the 
appellee,  which  contains  tbe  statement  that 
the  two  abstracts  together  do  not  show  nil 
tbe  evidence  and  entries  in  the  cas&  This 
is,  in  effect,  denied  by  the  appellant,  who 
insists  that  the  two  abstracts  together  set 
out  the  entire  record,  and  asks  that  tbe 
costs  of  the  transcript  be  taxed  to  the  ap- 
pellee. The  denial  is  made  at  tbe  close  of 
tbe  argument,  but  Is  separate  from  It,  and, 
in  tbe  absence  of  objections,  may  be  given 
the  effect  of  a  denial  under  the  rales.  We 
are  of  tbe  opinion  that  the  transcript  should 
not  have  been  required,  and  costs  for  it 
will  be  taxed  to  tbe  appellee.  Tbe  ]ads> 
ment  of  tbe  district  court  is  affirmed. 


GOLDSMITH  et  al.  v.  ALEXANDER  et  aU 
(CARTER,  Intervener). 

(Snpreme  Court  of  Iowa.  May  23,  1585.) 
Rbsultiro  Trcbt— Patkbxt  of  Pkici  or  hjLsn. 
Evidence  that  defendant  hnslmnd  contr.ict- 
ed  for  the  purctiBse  of  lands,  and  paid  part  of  the 
price;  that  the  contract  was  not  recorded,  anil 
title  was  taken  in  defendant  wife's  name;  and 
that  afterwards  defendants  contracted  to  sell  the 
land,  and  the  purchaser  paid  part  of  the  price  to 
defendants, — is  sufGdent  to  snstsin  a  findiOK  tbat 
the  land  was  defendants',  as  against  one  daimine 
to  be  the  equitable  owner  through  payment  of 
the  price. 

Appeal  from  district  court,  Clarke  county; 
H.  M.  Towner,  Judge. 

Action  in  equity.  Decree  f<»r  plalntlftfe. 
Intervener  appeals.    Affirmed. 

W.  B.  Tallman,  for  appellant  Mclntire 
Bros,  ft  Jamison  and  Temple  it  Hardlngar, 
for  appellees. 
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KINNB,  J.  1.  Plaintiffs,  who  held  a  Judg- 
ment against  PhlUp  Alexander  and  bis  wife, 
defoidanta  In  this  action,  filed  a  bill  In  equity 
taking  that  certain  real  estate  which  they 
aveired  was  owned  and  occupied  by  said  de- 
fendanta  be  decreed  to  be  subject  to  the  Uea 
of  their  Judgment  Intervener  claims  that 
he  U  the  owner  In  equity  of  said  real  estate 
by  reason  of  the  following  facts:  That  Phil- 
ip Alexander  and  himself  were  In  partner- 
ship, under  the  firm  name  and  style  of  Cas- 
per Carter  A  Co.;  that  Alexander  bad  no 
Interest  in  the  firm  except  a  working  in- 
terest; that  intervener  furnished  all  the  mon- 
ey and  credit  of  said  firm,  and  Alexander 
was  to  receive  for  his  services  and  time  one- 
half  of  the  profits  arising  from  said  business; 
that  the  payments  made  on  said  real  estate 
under  the  contract  for  Its  purchase  were 
made  by  said  firm,  and  out  of  its  funds; 
that  said  contract  was  ou  August  1,  1888,  as- 
signed to  said  firm,  and  said  Eleanor  Alex- 
ander, in  whose  name  said  contract  of  pur- 
chase bad  been  taken,  in  fact  had  no  Interest 
In  said  real  estate,  and  paid  no  part  of  the 
purchase  price  thereof;  that  the  firm  busi- 
ness was  not  successful,  and  there  was  no 
profits  or  dividends  due  Philip  Alexander, 
and  intervener  is  the  owner  of  all  the  busi- 
ness and  Interest  of  said  dru:.,  including  said 
contract.  He  asks  that  title  be  decreed  to  be 
In  him.  PlalntltTs,  replying  to  intervener's 
petition,  in  substance  denied  all  of  Its  allega- 
tions. The  court  entered  a  decree  for  plain- 
tiffs.    Intervener  appeals. 

2.  The  facts,  as  we  find  them  In  this  case, 
are  that  in  1890  plaintiffs  recovered  a  Judg- 
ment against  defendants;  that,  after  the  debt 
was  contracted  for  which  said  Judgment  was 
rendered,  said  defendants  contracted  In  writ- 
ing for  tlie  purchase  of  certain  lots  in  the  city 
of  Osceola,  Iowa,  for  the  price  of  $650,  and 
In  the  name  of  the  defendant  Eleanor  Alex- 
ander; that  said  defendants  entered  into  pos- 
session of  said  property,  and  occupied  It  as 
their  homestead;  that  they  kept  their  con- 
tract off  of  the  record;  that  Philip  Alexan- 
der baa  paid  upon  said  property  about  the 
sum  of  $350;  In  1891  defendants  contracted 
to  sell  said  real  estate  for  $1,000,  and  the  pur- 
chaser paid  part  of  said  purchase  price;  that 
Intervener,  Carter,  has  no  Interest  in  the 
property  whatever,  and  the  same  is  the  prop- 
erty of  the  Alexanders,  the  defendants;  that 
plaintiffs'  Judgment  was  properly  decreed  to 
be  a  Hen  upon  said  lots.  We  need  not  and 
cannot  consider  in  detail  the  evidence.  It  es- 
tablishes the  above  and  other  facts,  and  In 
all  respects  fully  Justified  the  decree  entered 
in  tbe  lower  court    Affirmed 


BALL  V.  NBLSON. 

(Snprema  Coort  of  Nebraska.     May  23,  1805.) 

Bsvnw  on  Appeal— Defect  is  Record. 

When  there  are  alleged  no  errora  excnit 

■nch  ••  depend  np«>  tb*  looposition  that  a  m- 


mnrrer  waa  well  taken,  the  absence  of  aach  de- 
murrer from  the  transcript  precludes  a  considera- 
tion of  the  aeveral  aaaignmenta  ef  the  petition  In 
error. 
(Syllabus  by  the  Court) 

Error  to  district  court.  Harlan  county; 
Beall,  Judge. 

Action  by  Swen  Nelson  against  William 
G.  Ball.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

C.  C.  Flansburg,  for  plaintiff  in  error. 
John 'Everson,  for  defendant  in  error. 

RYAN,  C.  Tbe  record  in  this  case  con- 
tains a  petition  entitled  "Swen  Nelson  v. 
William  O.  Ball."  in  which  the  plaiutieTs 
cause  of  action  alleged  was  tbe  failure  of 
the  Nebraska  ft  Kansas  Farm  Loan  Com- 
pany to  pay  to  plaintiff  the  sum  of  $413.50 
due  him,  the  failure  of  said  Nebraslca  cor- 
poration for  mora  than  a  year  anterior  to 
the  incurring  of  said  debt  to  publish  tbe 
notice  of  its  indebtedness  required  by  sec- 
tion 136,  c.  16,  of  the  Compiled  Statutes, 
previous  to  the  repeal  of  said  section  in  1891, 
and  tbe  fact  alleged  that  the  defendant  was 
a  stockholder  in  said  corporation  during  its 
said  default  of  publication  as  well  as  of 
payment  The  petition  closed  with  a  prayer 
for  a  personal  Judgment  against  William  O. 
Bail  in  tbe  amount  above  named.  By  affi- 
davit filed  in  this  case,  it  was  shown  that 
defendant  waa  a  nonresident  of  this  state, 
and  that  in  the  hands  of  one  C.  O.  Flans- 
burg he  had  moneys,  and  that,  therefore, 
said  Flansburg  was  owing  said  defend.int 
There  was  served  upon  Mr.  Flansburg  a  no- 
tice of  garnishment,  requiring  him  to  appear 
in  the  district  court  of  Harlan  county,  and 
answer  as  garnishee,  on  November  1,  1892. 
We  do  not  find  in  the  record  any  answer  of 
this  garnishee.  In  one  part  of  the  transcript 
it  is  recited  that  a  demurrer  was  overruled, 
to  which  ruling  the  defendant  excepted. 
Afterwards  in  the  record,  under  proceedings 
of  the  same  date  as  that  whereon  the  ruling 
referred  to  was  made,  it  is  recited  that  the 
cause  came  on  to  be  heard  on  demurrer, 
which  was  overruled,  and  that  the  garnishee 
excepted  and  refused  to  plead  further, 
whereupon  the  court  entered  Judgment 
against  the  defendant  for  the  sum  of  1200. 
From  the  fact  that  one  of  these  entries  was 
made  in  the  trial  docket  and  the  other  in 
the  Journal  of  the  same  date,  it  Is  presum- 
able that  they  described  the  same  transac- 
tion. It  is  quite  lik^y,  too,  that  the  first 
waa  simply  a  memorandum  made  by  the 
presiding  Judge  from  which  the  Journal  en- 
try was  prepared.  If  this  is  a  correct  sur- 
mise, there  could  only  be  considered  tbe 
Journal  entry  (Brown  v.  Ritner,  41  Neb.  62, 
59  N.  W.  360);  and  It  would  necessarily  re- 
sult that  we  could  prosecute  no  further  In- 
quiry, for  the  defendant  could  not  avail  him- 
self of  an  exception  not  taken  by  a  party  to 
the  action.  It  Is  possible  that  the  demurrer 
waa  filed  for  tbe  defendant,  but  neither  of 
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this  nor  of  the  groands  of  the  demurrer  hare 
we  any  means  of  luformatlon,  as  it  was  not 
made  a  part  of  the  transcript  Under  these 
circumstances,  we  cannot  presume  that  the 
district  court  en-ed  In  the  ruling  made  upon 
whatever  demurrer  was  considered;  and  as 
the  entire  argument  of  plaintiff  in  error  was 
directed  to  this  proposition,  and  no  other  is 
presented  by  the  record,  the  Judgment  of  the 
district  court  is  affirmed.    Affirmed. 


ATWOOD  et  al.  v.  ATWOOD. 
{Supreme  Court  of  Nebraska.     May  23,  1895.) 

Appialablb  Judomskt — Paktition. 

In  the  petition  of  a  widow,  the  prayer  was 
for  Judgment  confirming  ber  share  in  and  the 
partition  of  certain  real  estate  owned  l)y  her  de- 
€«;ased  husband,  and  that,  if  division  of  such 
lands  couid  not  be  made  in  kind  between  herself 
and  his  four  children,  a  sale  slionid  be  ordered, 
and  the  proceeds  thereof  divided  according  to  the 
respective  rights  of  the  parties.  A  demurrer  hav- 
ing been  sustained  to  an  answer,  the  record,  mere- 
ly thereafter  reciting  "judgment  of  a  partition  as 
prayed  for  in  the  petition,  is  Add  not  to  disclose 
a  final  judgment. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Hitchcock  county; 
Welty,  Judge. 

Action  by  Mary  A.  Atwood  against  Winnl- 
fred  S.  Atwood  and  others.  There  was  a 
Judgment  of  partition  as  prayed  for  in  plain- 
tiff's petition,  and  defendants  bring  error. 
Dismissed. 

L.  H.  Blackledge  and  Pound  &  Burr,  for 
plaintiffs  in  error.  J.  W.  Cole,  for  defendant 
in  error. 


RYAN,  O.  This  action  for  partition  was 
brought  by  the  defendant  in  error  in  the  dis- 
trict court  of  Hitchcock  county  against  the 
plaintiffs  in  error,  who,  as  children  of  the  de- 
ceased busband  of  the  defendant  in  error, 
were  alleged  to  bold  undivided  shares  in  the 
real  estate  of  which  their  father  died  seised. 
There  was  a  demurrer  filed  to  an  answer  to 
this  petition,  which  was  sustained,  wbere- 
apon  the  record  recites  there  was  "judgment 
of  partition  as  prayed  for  In  the  petition." 
As  the  above-quoted  language  was  all  that 
by  any  construction  could  be  claimed  to 
amount  to  a  final  judgment  it  la  Important 
to  consider  wimt  in  fact  was  the  prayer  of 
the  petition  therein  contemplated.  It  was 
as  follows:  "This  plaintiff  therefore  prays 
that  Judgment  may  be  entered  confirming  ber 
share  of  said  estate  as  set  forth  In  the  fore- 
going petition,  and  that  partition  of  said 
described  lands  may  be  had  according  to  the 
respective  rights  of  the  parties  interested 
therein,  or.  If  the  same  cannot  be  equitably 
divided,  that  said  premises  may  be  sold,  and 
the  proceeds  thereof  divided  l)etween  the  par- 
ties according  to  their  respective  rights,  and 
that  plaintiff  may  have  all  other  proper  and 
equitable  relief."  The  order  of  "judgment 
of  partition  as  prayed  for  in  the  petition"  left 


still  undetermined  what  were  the  rigbts  of 
the  respective  parties,  and  whether  or  not  a 
division  could  be  made  without  a  sale  of  the 
entire  property;  and  until  the  settlement  of 
these  questions,  at  least  it  could  not  be 
claimed  that  there  had  been  rendered  a  final 
Judgment  This  error  proceeding  la  therefore 
dismissed.     Dismissed. 


FIRST  NAT.  BANK  OP  OMAHA  v.  CHIIv- 

SON. 
(Supreme  Court  of  Nebraska.     May  23,  1895.) 

Review  on  Appbjll  —  Error  not  Apparbnt  on 

Record— Suit  bt  Plbdoeb  or  Notb— Plba  of 

Fatmbnt — Admissibilitt  or  Evidbxcb. 

1.  The  action  of  the  district  court  in  refusing 
to  strike  out  pieadings  in  a  cause  appealed  from 
a  justice  of  the  peace,  l>ecauBe  presenting  issui^s 
not  made  before  tlie  justice,  cannot  be  revicwi-J 
nnless  the  record  discloses  what  issues  were  pre- 
sented before  the  Justice. 

2.  Suit  was  biwught  upon  a  note  by  the 
pledgee  thereof.  The  defendant  pleaded  that  the 
debt  for  which  the  note  was  pledged  had  been 
paid.  Bdd  that  nnder  this  answer,  evidence 
that  the  pledgee  had  taken  other  security,  and 
agreed  to  release  the  note,  was  inadmissible. 

3.  Payment  of  money  on  a  note  at  a  bank 
where  it  is  made  payable,  when  the  note  has  not 
been  left  there,  and  is  not  produced,  is  not  a  pay- 
ment of  the  note.  In  such  case  the  person  receiv- 
ing the  money  becomes  the  agent  of  the  payor, 
not  of  the  payee. 

4.  Evidence  examined,  and  Md  insuffident 
to  sustain  the  verdict 

(Syllabus  by  the  Court) 

Error  to  district  court  Sherman  county: 
Hoicomb,  Judge. 

Action  by  the  First  National  Bank  of  Oma- 
ha against  Joseph  A.  Chilson.  A  Judgment 
was  rendered  for  defendant  and  phiintiff 
brings  error.     Reversed. 

Nightingale  Bros.,  for  plaintiff  in  error. 
Aaron  Wall,  for  defendant  in  error. 

IRVINE,  C.  The  First  National  Bank  of 
Omaha  sued  Chilson  before  a  Justice  of  the 
peace  in  Sherman  county,  on  a  promissory 
note  for  |100,  dated  April  27,  1888,  due  90 
days  after  date,  payable  to  Lalk  &  Krlecb- 
baum,  which  it  was  alleged  bad  been  in- 
dorsed by  Lalk  &  KriechlMium  to  the  plaintiff. 
The  defendant  appealed  to  the  district  court, 
where  Judgment  was  rendered  on  a  verdict  in 
his  favor.  The  plaintiff,  by  these  proceed- 
ings, seeks  a  reversal  of  the  latter  Judgment 
The  petition  counts  on  the  note  and  its  in- 
dorsement to  plaintiff.  The  amended  answer, 
after  a  general  denial,  admits  the  execution  of 
the  note,  and  specially  denies  the  transfer  to 
plaintiff;  averring  that  If  the  plaintiff  ever 
held  the  note,  it  was  held  as  collateral  securi- 
ty to  a  debt  of  Lalk  &  Kriechbaum  to  the 
plaintiff,  and  that  such  debt  has  been  paid. 
The  answer  further  avers  that  the  defendant 
paid  the  note  to  Lalk  &  Kriechbaum.  A 
motion  was  made  to  strike  the  answer  from 
the  files  for  several  reasons,  in  substance  re- 
ducible to  the  single  ground  that  the  defense 
raised  by  the  answer  was  not  presented  be- 
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fore  the  Justice  of  the  peace.  This  motion 
was  oveiTUled,  and  the  order  overrullnK  it  Is 
-one  of  the  errors  assigned.  We  cannot  say 
that  the  district  court  erred  in  overruling  this 
motion.  The  record  does  not  disclose  upon 
what  issues  the  case  was  tried  before  the  jus- 
tice of  the  peace.  No  answer  is  required  in 
an  action  before  a  Justice  of  the  peace.  In 
the  absence  of  an  answer,  any  defense  may 
there  be  urged,  whether  or  not  it  could  be  ad- 
mitted in  the  district  court  upon  a  general 
denial.  Therefore,  without  considering  wheth- 
er or  not  the  ruling  of  the  district  court  was 
correct  on  other  grounds,  this  assignment  of 
t-rror  must  he  overruled,  because  the  record 
does  not  disclose  that  the  amended  answer 
presents  a  defense  not  urged  before  the  Jus- 
tice. 

The  reply  to  the  amended  answer  admitted 
that  the  note  was  indorsed  to  plaintlCC  as  col- 
Ir.teral  security,  and  denied  that  it  had  been 
paid;  that  Lalk  &  Kriechbaum  were  author^ 
ized  to  receive,  payment;  and  that  the  Indebt- 
edness from  Lallc  &  Kriechbaum  for  which 
the  note  had  Iieen  pledged  bad  been  paid. 
The  only  assignment  of  error  which  we  shall 
notice,  except  the  one  already  disposed  of,  is 
tliat  the  verdict  Is  not  sustained  by  the  evi- 
dence. The  evidence  shows  tliat  Lalk  & 
Kriechbaum,  who  were  bankers  at  Loup  City, 
pledged  this  note,  with  others,  to  the  plaintiff, 
to  secure  a  loan  of  money,  and  that  some 
time  after  this  note  had  become  due  the  de- 
fendant paid  its  amount  to  Lalk  &  Kriech- 
baum. The  evidence  tends  to  show  that, 
when  Lalk  &  Kriechbaum  received  the  mon- 
ey, they  Informed  the  defendant  that  the  note 
was  not  in  their  possession,  but  tliat  they 
would  obtain  it  and  driver  it  to  liim.  This 
is  the  defendant's  own  testimony.  The  evi- 
dence also  tends  to  show  that  after  this  trans- 
action a  remittance  was  made  by  Lalk  & 
Kriechbaiun  to  the  plaintiff  of  about  $500  on 
their  indebtednesa  But  the  evidence  Is  un- 
disputed that  a  very  large  indebtedness  from 
I^alk  &  Kriechbaum  to  plaintiff  remains  un- 
paid. There  is  evidence  tending  to  show  that 
the  plaintiff  took  from  Lalk  &  Kriechbaum  a 
real-estate  mortgage  to  secure  this  indebted- 
ness, under  an  agreement  ttiat  all  the  col- 
tateml  notes  should  be  surrmdered.  Under 
the  averment  in  the  amended  answer  that  the 
principal  indebtedness  had  been  paid  to  the 
plaintiff,  evidence  that  other  security  had 
been  taken,  and  the  pledge  of  tills  note  re- 
leased, was  not  admissible.  Therefore  the 
verdict  cannot  be  sustained  upon  the  ground 
that  there  was  evidence  tending  to  show  such 
a  state  of  facts.  As  already  stated,  there 
was  no  evidence  at  all  tending  to  show  that 
the  principal  Indebtedness  had  been  paid. 
The  evidence  was  all  the  other  way.  The 
note  was  payable,  by  Its  terms,  at  the  bank- 
ing bouse  of  Lalk  &  Kriechbaum;  but  the 
payment  of  money  at  the  place  designated  m 
a  negotiable  Instrument,  where  such  instru- 
ment has  not  been  left  there  for  collection,  or 
Is  not  there  produced,  does  not  constitute  a 


payment  The  person  receiving  the  money 
under  such  circumstances  becomes  the  agent 
of  the  payor,  and  not  of  the  payee.  We  think 
this  principle  absolutely  settled.  One  paying 
money  to  another,  to  be  applied  on  a  note 
which  such  person  has  not  in  his  possession, 
assumes  the  burden  to  show  the  authority  of 
the  pei-son  to  whom  payment  is  made  to  re- 
ceive the  money.  Lumber  Co.  v.  Littlejohn, 
81  Neb.  606,  48  N.  W.  476.  We  agree  with 
ttie  plaintiff  In  error  that  we  can  conceive  of 
no  theory  on  which  the  verdict  could  have 
been  found,  except  one  of  those  already  men- 
tioned. The  first  of  these  presented  a  de- 
fense not  raised  by  the  pleadings;  the  second, 
a  plea  of  payment  of  the  principal  indebted- 
ness, wholly  unsupported  by  the  evidence; 
and  the  third,  a  plea  of  payment  of  the  note 
sued  on,  which  the  evidence  without  contra- 
diction shows  was  made  to  an  unauthorized 
person.    Reversed  and  remanded. 


CITIZENS'  STATU  BANK  OP  OHADUON 

V.  BELLANGBB  et  al. 
(Supreme  Court  of  Nebraska.     May  23,  1895.) 

OWMBRSBIP  or  MOBTOAOBD  CATTLB— EVIBEXOB. 

This   appeal   Involves  only   qnestiona   of 
fact,  and,  upon  careful  consideration  of  all  the 
evidence,  the  judgment  appealed  from  ia  found 
fully  sustained  by  the  proofs. 
(Syllabne  by  the  Court) 

Appeal  from  district  court,  Dawes  county; 
Kinkaid,  Judge. 

Action  by  the  Citizens'  State  Bank  of  Chad- 
ron  against  Willis  F.  Bellangee  and  others 
for  the  possession  of  cattle  under  a  mort- 
gage, and  for  the  foreclosure  of  the  mort- 
gage. Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

O.  H.  Bane  and  D.  B.  Jenckes,  for  appel- 
lant    Spargur  &  Fisher,  for  appellees. 

RTAN,  O.  Under  and  by  virtue  of  a  chat- 
tel mortgage  made  to  plaintiff,  the  Cltizenf 
State  Bank  of  Chadron,  by  Wilils  F.  Bellan- 
gee and  Grant  Bellangee,  the  said  mortgagee 
replevied  from  the  possession  of  Harvey  L. 
Comwell  27  head  of  cattle.  Originally,  Mr. 
Comwell  had  shipped  In  1887,  to  James  L. 
Bellangee,  a  larger  number  of  cattle  than 
above  named,  to  be  by  James  kept  and  cared 
for  on  a  timber-culture  claim  held  by  Corn- 
well  in  Dawes  county.  The  cattle  replevied 
were  a  part  of  those  originally  sent  and 
their  Increase.  WIUls  F.,  Grant,  and  James 
L.  Bellangee  were  brothers.  Their  sister  was 
the  wife  of  Harvey  L.  Comwell.  While 
James  was  breaking  out  and  farming  the 
timber-culture  claim  and  caring  for  the  stock 
under  the  above-mentioned  arrangement  with 
Comwell,  Willis  F.  and  Grant  were  in  his 
employ.  It  would  seem  from  the  evidence 
that  the  two  brothers  last  named  took  ad- 
vantage of  the  absence  of  James  to  lay  claim 
to  the  cattle  in  dispute  as  purchasers  from 
Comwell,  and  by  their  apparent  sole  posses- 
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sion  thetr  claim  was  rendered  rtrj  phrastble. 
Tbe  cattie  were  originally  branded  with  the 
letters  H  C,  and,  ao  described,  were  orlKlnal- 
ly  mortga^d  by  Willis  F.  and  Orant  Aft- 
erwards they  represented  to  Mr.  McFadden, 
cashier  of  the  CltiEens'  State  Bank,  afore- 
said, that  from  H  O  they  had  changed  their 
brand  to  F  X  B,  and  by  reference  to  this 
distinctive  brand  the  cattle  were  described 
In  the  mortgage  then  made,  under  which  they 
were  replevied  by  the  bank.  There  was  also 
brought  by  the  bank  against  Wlllia  F.  and 
Grant  Bellangee  and  Harvey  L.  Comwell, 
in  the  district  court  of  Dawes  county,  an 
action  for  the  foreclosure  of  its  last-men- 
tioned mortgage,  and  for  other  equitable  re- 
lief In  that  connection.  The  replevin  action 
and  that  for  equitable  relief  were  consolidat- 
ed, by  agreement  of  parties,  and  submitted 
to  the  court  as  one  action  on  all  the  issues 
Involved.  There  was  Judgment  In  favor  of 
defendant  Cornwell  for  the  dismissal  of  plain- 
tiff's action  with  costs,  from  which  Judgment 
plaintiff  appeals. 

From  the  necessities  of  the  case,  the  only 
matters  of  evidence  available  to  plaintiff 
were  the  statements  of  Willis  P.  and  Grant 
Bellangee  as  to  their  acquisition  of  title  by 
purchase  from  Cornwell,  and  their  posses- 
sion under  claim  of  ownership.  As  the 
whereabouts  of  these  two  brothers  could  not 
be  learned,  their  testimony  was  not  procured 
by  either  party.  There  was  an  overwhelm- 
ing amount  of  evidence  by  which  it  was 
shown  how,  when,  and  of  whom  Cornwell 
purchased;  the  fttct  that  he  shipped  the  cat- 
tle purchased  to  Cbadron;  and  that,  as  an 
evidence  of  bis  ownership,  two  initial  letters 
of  his  name,  H  and  C,  were  branded  upon 
each  animal;  and  that  the  branding  with  the 
letters  F  X  E  was  not  known  to  him.  There 
was  Involved  no  question  other  than  of  fact 
In  the  controversy;  and  as,  in  the  light  of 
the  evidence,  the  Judgment  of  the  district 
court  was  clearly  right.  It  Is  afllrmed.  Af- 
firmed. 


THOMPSON  V.  FIELD  et  al. 

(Supreme  Coart  of  Nebraska.    May  21,  1805.) 
Review  os  Appeal. 
Findings  of  fact  made  by  the  district  coart 
open  conflicting  evidence,  on  appral,  will  not  be 
disturbed. 
(Syllabus  by  the  Court) 

Appeal  from  district  conrt  Bnlfalo  comity; 
Holcomb,  Judge. 

Suit  by  Susan  L.  Thompson  against  Freeman 
A.  Field  and  others  to  foredose  a  mortgage. 
Judgment  for  plaintiff,  and  defendants  appeaL 
Affirmed. 

Dryden  &  Main,  for  appellants.  Gaslin, 
Newman  &  Eallowell,  for  appellee. 

RTAN,  C.  This  action  was  brought  for  the 
foreclosure  of  a  mortgage  securing  payment 
of  a  note  for  |6,000,  of  date  August  15,  1SS9, 


made  by  appeDants  to  Charles  O.  Norton,  by 
whom  said  note  and  mortgage  were  assigned 
to  plaintiff.  Two  years  before  the  date  above 
given,  Mr.  Norton  had  loaned  to  a  Mr.  Wood 
the  sum  of  $3,000,  at  10  per  cent  Interest  per 
annum,  for  five  years,  secured  by  a  mortgage 
upon  the  same  property  as  described  in  the 
mortgage  whereof  a  foreclosure  was  bad 
herein.  Subsequently,  Mr.  Wood  sold  the 
mortgaged  property  to  Mr.  Field,  who,  about 
August  15,  1889,  had  so  improved  it  that  it 
was  deemed  ample  security  for  a  largo-  loan. 
Mr.  Field,  being  unable  to  borrow  elsewhere 
the  desired  sum  upon  the  property,  applied  to 
Mr.  Norton,  who  at  first  refused,  but  after- 
wards consented  to  make  a  loan  of  $(>,C>00, 
taking  the  already  mortgaged  property  as  se- 
curity. He  would  not,  however,  forego  the 
advantage  of  a  flrst-class  loan,  having  three 
years  to  run,  at  10  per  cent  Interest  per  annum, 
without  compensation;  and  between  himself 
and  Mr.  Field  it  was  arranged  that,  in  addition 
to  payment  of  $3,000,  there  should  be  paid  Nor- 
ton $300,  in  consideration  of  his  satisfaction  of 
the  existing  mortgage.  This  was  the  explana- 
tion of  the  payment  of  $300  made  by  both  Mr. 
and  Mrs.  Norton,  each  of  whom  testified  as 
from  actual  knowledge  of  the  transaction. 
Mr.  Field,  on  the  other  band,  testified  that 
the  sum  of  $300  above  referred  to  was  exacte<i 
from  him  as  advance  interest  on  the  $6,000 
borrowed,  and,  if  this  was  true,  his  defense 
of  usury  was,  without  doubt,  established. 
The  district  court,  however,  found  as  a  fact 
that  there  was  no  usury  In  the  transaction, 
and  it  can  hardly  be  contended  that  there  was 
no  evidence  upon  which  this  finding  conid  be 
based.  Under  such  circumstRnces  the  judg- 
ment of  the  district  court  cannot  be  dlsturtied. 
There  was  a  contention  that  the  transfer  from 
Mr.  Norton  to  plaintiff  was  such  as  would 
protect  her,  even  though  there  existed  a  de- 
fense against  the  note  in  the  bands  of  the 
original  payee.  We  have  not  found  it  neces- 
sary to  the  determination  of  this  case  to  con- 
sider this  question,  for,  as  has  already  been 
seen,  there  was  no  such  defense  established  by 
the  proofs.  The  Judgment  of  the  district 
court  is  affirmed. 


CHBISTBNSEN    v.   CITY   OF   FBEMONT 

et  al. 
(Supreme  Conrt  of  Nebraska.    May  21,  1895.) 
City  op  Second   Class  —  Powbbs  —  Elbctrio 

LlOBTIKO  StSTBM— VaLIDITT  of  APPBOPRtATIOS. 

1.  The  power  conferred  upon  cities  of  the  sec- 
ond class,  haviog  over  5,000  inhabitants,  to  pro- 
vide for  and  regulate  the  lighting  of  the  streets, 
implies  the  power  to  erect  and  mnintain  an  elec- 
tric lightinE  system  for  tliat  purpose. 

2.  From  the  power  to  provide  for  and  regu- 
late tiie  lighting  of  streets,  however,  no  power  cnn 
be  implied  to  erect  or  maintain  a  lighting  system 
for  the  purpose  of  supplying  light  to  private  boilii- 
ings. 

3.  The  latter  power  is  conferred  on  sadi  cit- 
ies by  Sess.  Laws  1889,  c.  19. 

4.  That  act,  in  providing  for  the  levy  of  t 
tax  and  the  issuing  of  bonds  for  erecting  aoA 
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maintaining  a  li^htine  system,  proyldes  how 
iDonej  most  be  raised  for  the  purpose  when  it  is 
net  already  aTailable;  but,  wuere  a  city  already 
baa  in  its  general  fund  sufBcient  unappropriated 
funds,  it  may  appropriate  and  use  those  funds 
for  the  purpose  of  erecting  a  liehting  system. 

5.  A  city  of  the  second  class,  having  more 
than  5.000  inhabitants,  may  make  special  ap- 
propriations for  improvements  at  other  times  in 
other  ordinances  than  the  annual  appropriation 
bill,  itroTided  aod)  appropriations  first  receive  the 
aanctioD  of  a  majority  of  the  elector*  either  by 
petition  or  at  an  election. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Dodge  county; 
Sullivan,  Judge. 

Action  by  Christian  ChrlBtensen  against 
the  city  of  Fremont  and  others.  Judgment 
for  defendanis,  and  plaintiff  appeals.  Af- 
firmed. 

B.  F.  Gray,  for  appellant  Frank  Dalezal 
and  J.  B.  Frick,  for  appellees. 

IRVINE,  C.  This  was  an  action  by  the 
appellant,  a  citizen  and  taxpayer  of  the  city 
of  Fremont,  against  that  city,  a  city  of  the 
second  class,  containing  more  than  6,000 
inbabitants,  and  Its  officers,  seeking  an  In- 
Janction  to  restrain  the  defendants  from 
proceeding  with  the  proposed  erection  of  an 
electric  light  system,  and  from  using  the 
general  fund  and  occupation  tax  money  for 
the  purpose  of  erecting  such  system.  The 
case  was  heard  In  the  district  court  on  the 
petition,  answer,  and  reply,  without  any 
evidence.  The  district  court  dismissed  the 
aetloii.  No  evidence  having  been  intro- 
duced, the  question  is,  were  the  defendants 
entitled  to  a  decree  on  the  pleadings?  The 
answer  contains  no  denials.  It  consists 
solely  of  affirmative  matter,  most  of  which 
Is  denied  In  the  reply.  The  petition  with 
so  much  of  the  answer  as  the  reply  does 
not  deny,  must,  therefore,  be  taken  as  a 
statement  of  the  facts.  The  purpose  of 
brevity,  at  least,  will  be  subserved,  if  we 
state  the  facts  so  found  in  narrative,  witb- 
ont  reproducing  the  pleadings. 

In  February,  1896,  the  city  found  Itself 
with  something  over  $18,000  in  its  treasury 
in  excess  of  the  moneys  which  bad  been 
appropriated  by  the  general  appropriation 
bill  of  the  current  fiscal  year,  passed  In 
July,  1884.  A  portion  of  this  money  was  in 
what  Is  known  as  the  "general  fund,"  col- 
lected under  Comp.  St  c.  14,  art  2,  {  62, 
subd.  1,  empowering  such  cities  to  levy  a 
tax  for  general  revenue  purposes.  The  re- 
mainder of  the  money  was  derived  from  oc- 
cupation taxes,  levied  under  subdivision  8 
of  the  same  section,  and  not  devoted  to  any 
special  purpose.  In  February,  1895,  the 
council  passed  an  ordinance  appropriating 
$18,000  from  these  funds  for  consti-ucting 
an  electric  light  plant  This  ordinance  was 
passed  In  pursuance  of  a  petition  of  a  ma- 
jority of  the  legal  voters  of  the  city,  sanc- 
tioning such  action.  Other  steps  were  taken 
leading  to  the  advertising  for  bids  for  the 
construction  of  the  plant,  and  the  city  was 


about  to  proceed  therewith,  and  make  pay- 
ment out  of  the  moneys  referred  to,  when 
these  proceedings  were  begun. 

The  appellant  contends.  In  tbe  first  place, 
that  the  city  Is  without  power  to  construct 
such  works  with  the  fund  referred  to;  and. 
In  the  second  place  that.  If  It  had  the  pow- 
er, the  manner  of  Its  proposed  exercise  is 
unlawful 

For  a  consideration  of  the  first  question 
only  two  facts  besides  those  already  stated 
are  material.  The  first  Is  that  the  funds 
which  It  is  proposed  to  exi>end  seem  to  be 
accumulations  resulting  from  overtaxation 
for  prior  years.  The  second  is  that  while 
tbe  ordinance  lying  at  the  foundation  of  the 
proceedings  provides  by  its  terms  only  for 
the  construction  of  an  electric  light  plant 
"for  lighting  the  city,"  the  petition  avers, 
and  the  answer  does  not  deny,  that  the  pur- 
pose is  not  only  to  construct  a  plant  for 
lighting  the  streets  and  city  property,  but 
also  to  furnish  light  to  the  Inhabitants  of 
the  city  for  hire,  and  that  for  this  purpose 
the  cost  of  the  plant  will  be  $10,000  more 
than  the  cost  of  a  plant  slmpfy  to  light  the 
streets  and  public  buildings.  Tbe  city  of 
Fremont  Is  governed  by  the  provisions  of 
article  2,  c.  14,  Comp.  St,  relating  to  cities 
of  the  second  class  having  more  than  5,000 
Inhabitants.  Section  62  of  that  article  con- 
tains a  partial  enumeration  of  the  powers 
vested  in  such  cities.  Subdivision  61  of 
that  section  gives  to  such  cities  power  "to 
provide  for  and  regulate  the  lighting  of 
the  streets,  and  tbe  erection  of  lamp  posts." 
subdivision  17  of  tbe  same  section,  as  orig- 
inally enacted,  authorized  the  city  to  make 
contracts  with  and  authorise  any  persons, 
company,  or  association  to  erect  gas  works, 
and  give  such  persons,  company,  or  associa- 
tion the  exclusive  privilege  of  furnishing 
gas  to  light  the  streets,  lanes,  and  alleys  of 
said  cities  for  any  length  of  time,  not  ex- 
ceeding 21  years.  In  1891  the  latter  section 
was  amended  so  as  to  Include  electric  lights 
as  well  as  g:as.  In  1889  an  act  was  passed 
(Sess.  Laws  1889,  c.  19),  providing  that  "any 
city  of  the  second  class  In  this  state,  shall 
have  the  power  and  Is  hereby  authorized 
to  establish  and  maintain  a  system  of  elec- 
tric lights  for  such  city,  and  the  city  coun- 
cil shall  have  power  to  levy  a  tax  not  ex- 
ceeding five  mills  on  the  dollar  in  any  one 
year,  for  the  purpose  of  establishing,  ex- 
tending and  maintaining  such  system  of 
electric  lights."  By  section  2  of  this  act  it 
was  provided  that,  if  the  tax  authorized 
would  be  Insufficient  for  the  purpose,  bonds 
might  be  issued  on  petition  and  vote  to  that 
end.  Subsequent  sections  provided  for  the 
construction  of  the  works,  and  for  their 
management  after  construction.  There  Is 
no  other  legislation,  so  far  as  we  are  aware, 
bearing  directly  upon  the  matter. 

As  a  starting  point  for  the  consideration  of 
the  question  presented,  we  may  adopt  the 
language  of  Judge  Dillon,  that  a  muulclpal 
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corporation  "posaessea  and  can  exerclae  the 
following  powera  and  no  others:  First, 
those  granted  In  express  words;  second, 
those  necessarily  or  fairly  Implied  In  or  In- 
cident to  the  powers  expressly  granted; 
third,  those  essential  to  the  declared  objects 
and  purpoaea  of  the  corporation,— not  almply 
convenient,  but  Indlapensable."  Thla  lan- 
guage has  been  ao  often  quoted  by  conrta  of 
last  resort,  Including  the  supreme  court  of 
the  United  States,  that  It  may  now  be  taken 
as  the  accepted  formula  In  regard  to  munici- 
pal powera.  Judged  by  this  statement,  we 
have  no  hesitation  In  declaring  that  the 
power  to  provide  for  and  regulate  the  light- 
ing of  streets  and  the  erection  of  lamp-posts 
fairly  Implies  the  power  to  erect  gas  worlu 
or  an  electric  light  plant  to  be  used  by  the 
city  for  the  purpose  of  lighting  the  streets. 
State  T.  City  of  Hiawatha,  53  Kan.  477,  36 
Pac.  1119;  City  of  Crawfordsvllle  v.  Bra- 
den.  130  Ind.  140,  28  N.  £3.  849;  Mauldln  v. 
City  Council,  33  S.  0.  1,  U  S.  K.  431.  On 
the  same  principle  It  has  been  held  that  a 
grant  of  power  to  establish  and  regulate 
markets  implies  the  power  to  purchase  and 
to  bold  land  for  the  purpose  of  a  market 
Eetchum  ▼.  City  of  Buffalo,  14  N.  Y.  356. 
And  the  simplest  and  most  obvious  applica- 
tion of  the  principle  Is  perhaps  found  in  the 
apparently  self-evident  proposition,  that  a 
grant  of  power  to  prevent  and  suppresa  fires, 
and  to  ralae  money  for  supporting  the  fire 
department.  Implies  the  power  to  purchase 
engines  and  apparatus.  Green  v.  City  of 
Cape  May,  41  N.  J.  Law,  45.  Our  attention 
Is  called  to  the  case  of  Spauldlng  v.  Inhabit- 
ants of  Peabody,  153  Mass.  129,  26  N.  E. 
421,  holding  that,  under  somewhat  aimllar 
grants  of  power,  a  city  may  not  erect  and 
maintain  works  for  the  manufacture  and 
distribution  of  electric  light  for  lighting  the 
streets.  But  this  case  is  based  to  a  large 
extent  on  a  consideration  of  peculiar  Massa- 
chusetts statutes,  and  a  narrow  construction 
theretofore  placed  upon  them  by  the  court 
The  case  Is  opposed  to  an  othem-ise  practi- 
cally uniform  array  of  authorities.  The  rea- 
soning on  the  general  question  is  far  from 
satisfactory,  and,  while  it  Is  still  a  recent 
case.  It  has  encountered  already  considera- 
ble adverse  criticism. 

It  Is  by  no  means  so  clear  that  from  the 
power  to  provide  for  the  lighting  of  streets 
any  power  is  implied  to  maintain  a  plant  for 
the  purpose  of  furnishing  light  for  private 
buildings.  It  has  been  said  that  under  an 
express  power  to  erect  gas  works  or  water 
works,  the  uniform  rule  is  that  a  city  is  not 
limited  to  furnishing  gas  or  water  for  use  in 
public  places,  but  may  furnish  the  same  for 
private  use.  Thompson  Houston  Electric 
Co.  V.  City  of  Newton,  42  Fe«l.  723.  But  a 
power  in  express  terms  to  erect  a  lighting 
plant  for  the  city  and  a  power  merely  to 
provide  for  lighting  the  streets  are  very  dif- 
ferent in  their  effect.  The  former  power 
might  Imply  a  right  to  maintain  the  plant 


for  all  purposes  for  which  such  plants  are 
generally  used,  while  the  latter  gn^nt  might 
reasonably  be  restricted  to  its  terms.  In 
City  of  Crawfordsvllle  v.  Braden,  130  Ind. 
149,  28  N.  E.  849,  It  was  held  that  in  the 
absence  of  any  express  power,  a  municipali- 
ty has  the  Inherent  power  to  light  its  streets. 
and  to  determine  the  means  to  be  adopted 
for  that  purpose,  extending  to  the  construc- 
tion and  maintenance  of  works  therefor. 
Having  gone  so  far,  the  court  proceeds  to 
hold  that  having  the  power  for  that  pur- 
pose, the  city  may  also  maintain  wwks  to 
furnish  light  for  private  buildings.  The  rea- 
soning resorted  to  in  support  of  the  last  con- 
clusion Is  far  from  convincing.  The  court 
says  that  to  light  residences  and  places  of 
business  of  the  Inhabitants  is  a  legitimate 
exercise  of  the  "police  power."  Elsewhere 
in  the  opinion  the  police  power  is  referred 
to  as  a  term  "dltlicult  to  precisely  define  or 
limit"  If  the  view  of  the  Indiana  court  is 
to  prevail.  It  might  better  be  said  that  it  is 
a  term  without  definition  or  limitation.  The 
result  of  some  of  the  cases  relating  to  the 
police  power  arouses  the  suspicion  that 
courts  have  sometimes  been  disposed  to  seek 
In  this  term  an  excuse  for  sustaiuing  acts 
seemingly  conducive  to  the  general  welfare, 
where  no  satisfactory  legal  reason  for  such 
action  can  be  found.  We  think  the  case  un- 
der discussion  Illustrates  the  danger  of  seek- 
ing that  refuge.  The  court  finds  the  police 
power  involved  In  the  lighting  of  houses 
from  the  fact  that  an  incandescent  electric 
light  Is  safer  to  property  and  more  condu- 
cive to  health  than  the  ordinary  light  The 
argument  is.  In  brief,  thus:  A  municipality 
possesses  inherently  the  police  power.  The 
police  power  exists  for  purposes  of  public 
health  and  safety.  The  Incandescent  elec- 
tric light  is  safer  and  more  wholesome  than 
other  lights.  Therefore,  without  any  grant 
of  power  Id  the  premises,  a  city  may  main- 
tain electric  light  works  for  the  purpose  of 
selling  light  to  its  inhabitants  for  use  In 
their  business  houses  and  residences.  No 
further  comment  on  this  case  seems  neces- 
sary. In  Mauidin  v.  City  Council,  33  S.  C.  1, 
11  S.  E.  434,  It  was  held  that  a  general  grant 
of  power  to  hold  property-,  and  to  establish 
ordinances  respecting  the  streets,  for  the  se- 
curity and  convenience  of  the  city,  for  pre- 
serving life  and  property  therein,  and  for 
securing  the  peace  and  good  government  of 
the  same,  conferred  express  power  to  pur- 
chase and  implied  power  to  maintain  an  elec- 
tric light  plant  for  lighting  the  streets  and 
public  buildings,  but  not  for  furnishing  light 
to  private  residences  and  places  of  business. 
It  was  said  thnt  powera  are  given  solely  for 
the  purpose  of  government  and  not  to  enter 
Into  private  business  of  any  kind  outside  of 
the  scope  of  government.  Other  recent  au- 
thorities, to  which  our  attention  has  been 
directed,  throw  little  light  on  the  precise 
question  we  are  now  considering.  Thus,  in 
Metcalf  V.  City  of  Seattle,  1  Wash.  St  297, 
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25  Pac.  1010,  no  question  of  power  was  In- 
volved. The  only  question  was  the  con- 
struction of  a  statute  limiting  Indebtedness, 
and  as  to  the  number  of  voters  required 
on  a  proposition  submitted.  Tbe  case  of 
Thompson  Houston  Electric  Co.  v.  City  of 
Newton,  42  Fed.  723,  construed  an  Iowa 
statute,  granting  power  to  establish  and 
maintain  electric  light  plants,  as  extending 
to  the  furnishing  of  light  to  the  inhabitants-, 
and  the  case  of  Smith  v.  City  of  Nashville, 
SS  Teuu.  401,  12  S.  W.  924,  holds  that  a 
power  to  provide  the  city  with  water  works 
implies  a  power  to  furnish  water  to  the  In- 
habitants for  private  use. 

Following  the  rule  stated  by  Judge  Dillon, 
It  Is  quite  clear  that  a  power  to  provide  for 
and  regulate  the  lighting  of  streets  does  not 
expressly  authorize  the  maintenance  of  S 
plant  to  light  private  buildings  for  pay.  It 
is  equally  clear  that  the  exercise  of  such  a 
power  Is  not  indispensable  to  the  fulfillment 
of  the  purposes  of  the  corporation.  Nor  can 
we  say  that  such  a  power  is  implied  In  or 
incident  to  the  express  power  to  provide  for 
lighting  the  streets.  We  are  constrained  to 
agree  with  the  supreme  court  of  South  Caro- 
lina that,  while  the  power  to  light  the 
streets  authorizes  the  erection  and  mainte- 
nance of  a  plant  for  lighting  the  streets,  it 
does  not  authorize  one  for  supplying  light  to 
private  buildings.  The  act  of  1889,  above 
referred  to,  extends  the  grant  of  power  to 
the  purpose  In  question:  It  authorizes  the 
establishment  and  maintenance  of  a  "system 
of  electric  light  for  such  city."  The  cases  al- 
ready cited,  of  Thompson-Houston  Electric 
Co.  V.  City  of  Newton  and  Smith  v.  City  of 
WashvUle,  would  be  applicable  under  that 
grant.  But  the  later  sections  of  the  act  pro- 
vide for  fixing  and  collecting  rates  to  be 
charged  the  Inhabitants  for  the  use  of  lights, 
and  80  render  the  object  of  the  act  clear  be- 
yond question. 

We  have,  then,  the  city  empowered  by  the 
act  of  18S9  to  erect  and  maintain  a  plant  for 
all  the  purposes  here  contemplated.  This 
act  authorizes  a  levy  of  a  tax  to  create  A 
special  fund  for  the  purpose,  and,  if  such  tax 
be  Insufficient,  the  Issuing  of  bonds  after  a 
petition  and  election  on  the  question.  The 
city  of  Fremont  does  not  propose  to  levy  a 
tax;  neither  does  It  propose  to  issue  bonds. 
On  the  other  hand,  it  proposes  to  use  the 
moneys  already  accumulated  from  general 
taxation  and  from  occupation  taxes.  We 
have  thus  elaborated  on  the  grant  of  powers 
because  the  conclusions  reached  convince  us 
that.  In  the  absence  of  the  act  of  1889,  the 
city  could  not  have  devoted  any  revenue  to 
the  purpose  of  maintaining  a  plant  to  fur- 
nish light  for  private  consumers.  Its  right 
to  do  80  is  derived  solely  from  the  act  of 
1880,  which  contains  authority  to  provide 
means  therefor  in  a  special  manner.  The 
precise  question,  then.  Is  whether  this  man- 
ner of  payment  is  exclusive,  or  whether,  on 
the  other  hand,  moneys  already  being  avail- 


able from  other  sources,  they  may  be  de- 
voted to  this  purpose.  The  money  in  the 
general  fund  was  collected  under  subdivision 
1,  authorizing  the  levy  of  taxes  for  geuerai 
revenue  purposes.  Subdivision  8,  authoriz- 
ing occupation  taxes,  makes  no  special  dis- 
position thereof,  and  moneys  so  collected 
are  therefore  available  for  any  general  mu- 
nicipal purpose.  In  Merrill  Railway  & 
Lighting  Co.  v.  City  of  MerrUl,  80  Wis.  359, 
49  N.  W.  965,  a  tax  for  general  city  pur- 
poses, not  exceeding  2  per  cent  of  the  as- 
sessed valuation,  was  authorized.  It  was 
elsewhere  provided  in  the  charter  that,  lb 
addition  to  the  amount  limited  for  general 
city  purposes,  special  taxes  might  be  levied 
for  certain  designated  purposes,  among  them 
"gas  purposes,"  but  that  uo  such  tax  should 
be  levied  until  recommended  by  the  council 
and  approved  by  a  vote  of  the  people.  It 
was  held  that  the  lighting  of  streets  was  a 
general  municipal  purpose,  and  that  without 
a  vote  and  without  a  special  tax  the  2  per 
cent  tax  might  be  used  for  that  purpose. 
This  case  does  not  extend  so  far  as  the  one 
before  us,  because  it  was  not  contemplated 
to  use  any  portion  of  the  tax  except  for  a 
public  municipal  purpose.  But  we  think  the 
general  principle  is  applicable. 

If  the  city  of  Fremont  did  not  have  in  Its 
treasury  money  available  for  the  purpose  con- 
templated, then  the  act  of  1889  provides 
bow  the  money  might  be  raised;  but,  if  it 
has  money  in  its  treasury  available  for  the 
purpose,  we  see  no  reason  why  an  indebted- 
ness should  be  Incurred  or  additional  taxa- 
tion Imposed.  The  act  of  1880,  in  so  far  as 
It  relates  to  taxation  and  bonds,  provides  for 
the  raising  of  mon^  when  It  is  necessary  to 
raise  it;  but  we  do  not  think  that  the  means 
there  provided  must  be  resorted  to  when 
money  is  already  available.  The  funds 
which  it  is  proposed  to  expend  are  avail- 
able for  any  municipal  purpose  for  which  a 
special  tax  Is  not  necessary  or  a  speclai 
form  of  taxation  provided.  All  the  occupa- 
tion tax  seems  to  be  available  for  any  pur- 
pose for  which  the  general  fund  is  avail- 
able. If  a  special  tax  were  levied  for  thl» 
pm-pose.  It  would  be  collected  in  the  same 
manner  as  the  general  fund  has  been  col- 
lected. If  bonds  were  Issued,  they  would 
have  to  be  paid  by  taxes  collected  in  like 
manner.  The  money  being  now  in  the  treas- 
ury collected  for  general  revenue  purposes, 
and  the  act  of  1889  conferring  upon  the  city 
complete  power  to  erect  and  maintain  such 
a  plant  as  is  contemplated,  we  think  the 
power  exists  to  use  the  accumulated  fqnd  to 
pay  therefor. 

We  are  thus  brought  to  a  consideration  of 
the  second  contention,  to  wit,  the  power  be- 
ing conceded,  has  the  city  proceeded  In  the 
proper  manner  to  execute  it?  Section  39,. 
art  2,  c.  14,  Comp.  St.,  is  as  follows:  "The 
city  council  shall,  within  the  last  quarter  of 
each  fiscal  year,  pass  an  ordinance,  to  be 
termed  the  'Annual  Appropriation  Bill,'   In 

Digitized  by  VjOOQIC 


NOBTECWESTEBN  BEPOBTBR,  VoL  68. 


(Nebt. 


which  such  corporate  authorities  may  ap- 
propriate such  Bum  or  sums  of  money  aa 
may  be  deemed  necessary  to  defray  all  nec- 
essary expenses  and  liabilities  of  such  cor- 
poration, not  exceeding  in  the  aggregate  th« 
amount  of  tax  authorized  to  be  levied  dur- 
ing the  then  ensuing  year;  and  in  such  ordi- 
nance shall  specify  the  objects  and  pur- 
poses for  which  such  appropriations  are 
made,  and  the  amount  appropriated  for  each 
object  or  purpose.  No  further  appropriations 
shall  be  made  at  any  other  time  within 
such  fiscal  year  unless  the  proposition  to 
make  such  appropriation  has  been  sane- 
tloned  by  a  majority  of  the  legal  roters  of 
such  city,  either  by  a  petition  signed  by 
them,  or  at  a  general  or  special  election 
duly  called  therefor;  and  all  appropriations 
shall  end  with  the  fiscal  year  for  which 
they  were  made:  provided,  that  the  fund 
arising  from  'road  taxes,'  as  In  this  chapter 
provided,  shall  be  deemed  specially  appro- 
priated, and  shall  not  be  Included  In  the  an- 
nual appropriation  ordinance;  and  provided, 
further,  that  no  warrant  shall  be  drawn,  ac- 
count allowed,  or  debt  contracted  with  refers 
ence  to  such  fund  unless  there  shall  be  mon- 
ey in  the  treasury  for  the  payment  thereof; 
and  provided,  further,  that  nothing  herein 
shall  be  construed  to  prohibit  the  council 
from  appropriating  other  money  in  the  an- 
nual appropriation  bill  for  the  use  of  streets, 
grades,  and  bridges."  Section  40  is  as  fol- 
lows: "Before  such  annual  appropriation 
bill  shall  be  passed,  the  council  shall  prepare 
an  estimate  of  the  probable  amount  of  mon- 
ey necessary  for  all  purposes  to  be  raised  In 
said  city  during  the  fiscal  year  for  whlcn 
the  appropriation  is  to  be  made,  including 
interest  and  principal  due  on  the  bonded 
debt  and  sinking  fund,  itemizing  and  classic 
tying  the  different  objects  and  branches  of 
expenditures,  as  near  as  may  be,  with  a 
statement  of  the  entire  revenue  of  the  city 
for  the  previous  fiscal  year,  and  shall  enter 
the  same  at  large  uiK>n  Its  minutes,  and 
cause  the  same  to  be  published  four  weeks 
in  some  newspaper  published  or  of  general 
circulation  in  the  city."  Section  41,  so  far  as 
it  is  applicable.  Is  as  follows:  "The  mayor 
and  council  shall  have  no  power  to  appro- 
priate, issue,  or  draw  any  order  or  wan-ant 
on  the  treasury  for  money,  unless  the  same 
has  been  appropriated  or  ordered  by  ordi- 
nance, or  the  claim  for  the  payment  of 
which  such  order  or  warrant  Is  Issued  has 
been  allowed,  according  to  the  provisions  of 
this  chapter,  and  appropriations  for  the 
class  fir  object  out  of  which  such  claim  is 
payable  has  been  made  as  provided  In  sec- 
tion 41  (39).  Neither  the  city  council,  nor 
any  department,  or  ofScer  of  the  corpora- 
tion, shall  add  to  the  corporation  expendi- 
tures in  any  one  year  anything  over  and 
above  the  amount  provided  for  In  the  an- 
nual appropriation  bill  for  that  year,  exc^t 
aa  herein  otherwise  specially  provided;  and 
no  expenditure  for  any  Improvement,  to  be 


paid  for  oat  of  the  general  fund  of  the  coi^ 
poratlon,  shall  exceed  in  any  one  year  the 
amount  provided  for  such  improvement  in 
the  annual  appropriation  bllL" 

In  June  of  1894  an  estimate  was  prepared 
in  accordance  with  section  40,  and  a  tax 
levy  made.  In  July  the  annual  appropria- 
tion bill  was  passed.  Neither  the  estimate, 
the  levy,  nor  the  appropriation  bill  Included 
the  electric  lighting  plant  In  February, 
189S,  however,  a  petition  of  a  majority  ot 
the  legal  voters  of  the  city  sanctioning  such 
action  having  been  presented,  an  ordinance 
was  passed  appropriating  the  money  which 
the  city  now  seeks  to  expend  for  this  pur- 
pose. It  is  argued  that  this  is  not  a  lawful 
appropriation,  and  the  argument  Is  based 
on  that  part  of  section  41  to  the  effect  that 
no  expenditure  for  any  improvement,  to  be 
paid  for  out  of  the  general  fund  of  ttie  cor- 
poration, shall  exceed  the  amount  provided 
for  such  an  Improvement  in  the  annual  ap- 
proprlatlon  bllL  We  think  that  this  clause 
should  be  read  in  connection  with  that  pre- 
ceding, to  the  effect  that  nothing  shall  be 
added  to  the  corporation  expenditures  above 
the  amount  provided  for  in  the  annual  ap- 
propriation bill,  except  as  Is  otherwise  spe- 
cially provided,  and  the  whole  section,  in 
connection  with  section  39,  authorizing  ap- 
propriations outside  of  the  appropriation 
bill,  when  sanctioned  by  a  majority  of  the 
legal  voters  either  by  petition  or  at  an  elec- 
tion. The  requisite  petition  was  presented 
in  this  case,  and  we  think  It  authorized  the 
special  appropriation.  The  cases  of  City  of 
Blair  V.  Lantry,  21  Neb.  247,  31  N.  W.  790, 
and  McElhlnney  v.  City  of  Superior,  32  Neb. 
744,  49  N.  W.  706,  are  not  In  point,  because 
in  those  cases  there  had  been  no  appropria- 
tion whatever.   Judgment  affirmed. 


mSHEB  V.  DISHEB  et  al. 

(Supreme  Coart  of  Nebnaka.    May  21,  1885.) 

Waste  bt  Lifs  Tbhaitt  —  What  Cosbtitdtbs  — 

Ikioxctios— E<)DtTT — RsTEyTioR  Or  JuRismo- 

Tio.s— Estates— Patmbn-t  or  Taxis. 

1.  Although  the  rule  of  the  common  law  In 
relation  to  waste  has  been  greatly  relaxed  In  fa- 
vor of  the  tenaEt,  the  preventive  jurisdiction  of 
courts  of  C9uitr  by  means  of  injunction  is  still 
freely  exercised  in  favor  of  the  reversioner  against 
a  tenant  in  possession  whenever  the  threatened 
acts  amount  to  a  manifest  injury  to  the  estate 
and  a  wanton  abnsi  of  the  tenant  a  rights. 

2.  It  is  not  waste  for  a  life  tenant  to  re- 
move timber  so  as  to  fit  the  land  for  pasture  or 
cultivation,  provided  be  does  not  in  so  doing  dam- 
age or  diminish  the  value  of  the  inheritance,  and 
his  acta  are  ronformnblc  to  the  rules  of  good 
husbandry.  Wilkinson  v.  Willfiniiou,  18  N.  W. 
527,.  59  Wis.  557. 

3.  Evidence  examini-d.  uuil  hrld  to  mistaln  the 
allegation  of  waste  by  the  reversioners  against 
the  defendant,  a  tenant  for  life. 

4.  When  a  court  of  equity  has  acquired  ju- 
risdiction of  a  cause  for  any  purpose,  it  may  re- 
tain it  for  all  purpoeos,  and  proceed  to  a  deter- 
mination of  all  of  the  matters  put  in  ime  by  the 

S leadings.    Morrissey  v.  Broomal,  56  N.  W.  383, 
7  Neb.  700. 
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6.  Und«  ovt  «y8tein,  the  reTersloner  In  an  ac- 
tion to  stay  threatened  waste  by  a  tenant  for  life 
au;  recover  for  waste  previously  committed,  pro- 
vided there  be  some  connection  between  the  in- 
jury done  and  the  acts  threatened. 

6.  As  between  a  tenant  for  life  and  the  i»- 
versioner,  the  former  is  required  to  pay  taxea  aa- 
•eased  against  the  estate. 

7.  Finding  asainst  the  defendant  on  the  cause 
of  action  alleged  in  her  counterclaim  heid  sus- 
tained by  the  evidence. 

(Syllabus  by  the  Conrt) 

Error  to  district  coart.  Gage  coanty; 
Broady,  Judge. 

Action  by  Peter  Dlsher  and  others  against 
Sarah  Dlsber.  Judgment  for  plaintiffs,  and 
defendant  brings  error.   Affirmed. 

J.  C.  JobnatoD,  for  plaintiff  la  error.  George 
A.  Murphy,  tor  defendants  in  error. 


POST,  J.  This  is  a  petition  in  error,  and 
presents  for  review  a  decree  of  the  district 
court  for  Gage  county  in  a  proceeding  In 
Trhicb  the  defendants  in  error  were  plaintiffs 
and  the  plaintiff  in  error  was  defendant, 
to  restrain  the  commission  of  threatened 
waste  by  the  defendant  therein  as  tenant 
for  life,  and  to  recover  for  damage  to  the 
plaintiffs'  estate  on  account  of  waste  pre- 
viously committed.  Prom  the  petition  which 
was  filed  March  6,  1891,  it  appears  that  Ste- 
phen T.  Dlsher  died  intestate  on  the  22d 
day  of  Marcl),  1884,  leaving  no  issue,  and 
that  the  plaintiffs.  Ills  brothers  and  sisters, 
and  clUIdren  of  deceased  brothers  and  sis- 
ters, are  Ills  heirs  at  law;  tliat  deceased  was 
at  the  time  of  bis  death  the  owner  of  560 
acres  of  land  in  Gage  county,  which,  tmder 
the  laws  of  this  state,  descended  to  the  plain- 
tiffs, subject  to  the  life  estate  therein  of  the 
defendant,  ^rah  Dlsher,  widow  of  said  de- 
ceased; tliat  the  defendant  has  remained  in 
possession  of  said  property  since  the  death 
of  the  said  Stepbmi  T.  Dlsher,  receiving  the 
rents  and  profits  therefrom;  that  said  prop- 
erty Is  rendered  valuable  by  reason  of  grow- 
ing timber  upon  a  portion  thereof  (which  is 
by  witnesses  described  as  the  home  place); 
that  on  or  about  January  1, 1891,  the  defend- 
ant, without  authority  or  license  from  plain- 
tiffs, cut  down  and  converted  into  cordwood, 
for  the  purpose  of  sale,  a  large  quantity  of 
the  most  valuable  timber  growing  upon  said 
premises,  to  wit,  250  cords,  of  4-foot  wood; 
tbat  she  has  contracted  to  sell  300  cords  of 
4-foot  wood. and  100  cords  of  2-foot  wood, 
to  be  cat  from  said  premises,  and  is  now  cut- 
ting and  threatening  to  cut  and  carry  away 
ail  of  the  valuable  timber  upon  said  prem- 
ises, and  which  is  specially  valuable  to  said 
land  as  a  shelter  to  stoclc,  as  well  as  the 
keeping  in  repair  of  the  fences  and  other 
Improvements  thereon.  It  is  further  alleged 
tbat  the  defendant,  on  or  about  January  1, 
1891,  wrongfully  removed  from  said  prem- 
ises a  dwelling  house  situated  thereon,  of 
the  value  of  $260,  to  property  of  her  own, 
and  is  threatening  to  remove  other  bulld- 
taga  from  said  premises.  The  defendant.  In 
T.68M.w.no.4— 24 


her  answer,  after  a  genera!  dental  of  tbe  al- 
legations of  the  petition,  admits  the  cutting 
of  certain  timber  growing  upon  said  prem- 
ises, but  which  she  charges  was  by  way  of 
improvement  thereof,  and  for  the  betterment 
of  plaintiffs'  estate,  and  which  does  not,  she 
alleges,  constitute  waste.  She  admits  the 
wood  cut  by  her  amounted  to  240  cords,  of 
tbe  value  of  $2  per  cord,  and  which  it  was 
her  purpose  to  sell  in  order  to  reimburse 
herself  on  account  of  money  paid  out  for 
taxes,  and  labor  in  keeping  said  place  In  re- 
pair, in  excess  of  the  rents  received  there- 
from. She  admits  the  removal  of  the  dwell- 
ing house  mentioned  in  the  petition,  but  de- 
nies tbat  It  was  of  any  value,  or  that  her 
act  In  that  regard  constituted  waste  for 
which  she  Is  accountable  in  this  proceed- 
ing. For  a  counterclaim  she  alleges  that 
plaintiffs  are  indebted  to  her  In  the  sum  of 
$1,400,  and  Interest  for  money  advanced  to 
the  administrator  of  the  estate  of  her  said 
husband,  and  which  was  used  for  the  pur- 
pose of  paying  and  discharging  a  mortgage 
of  $T00  on  the  lands  mentioned,  and  a  fur^ 
tber  mortgage  of  $700,  which  said  deceased 
bad  daring  his  lifetime  assumed  and  agreed 
to  pay.  The  reply  Is  (1)  a  general  denial; 
(2)  an  allegation  that  the  cause  of  action 
mentioned  In  the  counterclaim  did  not  accrue 
within  four  years.  There  was  a  general  find- 
ing for  the  plaintiffs,  their  damage  being 
assessed  at  $200,  for  which  Judgment  was  al- 
lowed, accompanied  by  a  decree  prohibiting 
the  further  removal  of  buildings  from  said 
premises;  also  the  further  cutting  or  remov- 
log  of  the  growing  timber,  except  for  fire- 
wood and  for  repairs  and  improvements 
thereon. 

The  first  assignment  of  error  to  which  we 
will  give  attention  is  the  denial  by  the  dis- 
trict court  of  a  trial  by  Jury  on  demand 
of  the  defendant,  and  which  presents  the 
question  of  the  Jurisdiction  of  a  court  of  eq- 
uity over  tbe  cause  of  action  alleged.  It 
cannot  be  denied  that  tbe  doctrine  of  the 
common  law  In  relation  to  waste  has  been 
greatly  relaxed  in  favor  of  the  tenant  But 
the  preventive  Jurisdiction  of  courts  of  eq- 
uity by  means  of  injunction  Is  still  freely 
exercised  in  order  to  protect  the  reversioner 
against  waste  by  the  tenant  in  possession, 
when  the  threatened  acts  amount  to  a  man- 
ifest injury  to  the  Inheritance  and  a  wanton 
abuse  of  the  tenant's  rights.  2  Story,  Eq. 
Jut.  i  915;  High,  InJ.  »  432  et  seq.;  Wood, 
Londl.  &  Ten.  f  54;  4  Kent,  Comm.  76  et 
seq.;  3  Pom.  Eq.  Jur.  1 1348.  The  doctrine 
above  stated  is  recognized  in  many  reported 
oases,  and  Is  so  well  established  as  to  be  re- 
garded elementary  law.  The  objection  we 
are  discussing,  it  should  be  remembered,  was 
to  the  allegations  of  the  petition.  It  must 
therefore  for  the  purpose  of  the  present  In- 
qulty  be  regarded  as  a  general  demurrer,  and 
not  presenting  tbe  sufficiency  of  the  evidence 
to  sustain  the  finding  of  the  court— a  ques- 
tion which  will  be  noticed  under  another  as- 
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signment  The  allegatlooB  that  the  laad  In 
this  case  Is  valuable  chiefly  on  account  of  the 
growing  timber  thereon,  which  is  especially 
suitable  as  shelter  for  live  stock,  and  that 
the  defendant  is  cutting  and  threatening  to 
cut  and  carry  away  all  of  the  valuable  tim- 
ber thereon,  and  that  she  has  removed  there- 
from a  dwelling  house,  and  threatens  to  re- 
move other  buildings,  certainly  present  a 
case  for  equitable  cognizance.  It  is,  how- 
ever, urged  that,  where  the  pleadings  present 
l>oth  legal  and  equitable  issues,  the  parties 
will  be  entitled  to  submit  them  to  a  jury, 
provided  demand  therefor  be  made  at  the 
proper  time.  But  this  court,  in  Morrissey 
V.  Broomal,  37  Neb.  766,  50  N.  W.  383.  rec- 
ognized as  sound  the  opposing  Ttew,  and  held 
that,  when  a  court  of  equity  has  acquired 
jurisdiction  over  a  cause  for  any  purpose,  it 
may  retain  it  for  all  purposes,'  and  proceed 
to  a  determination  of  ail  matters  put  in 
iRsue  by  the  pleadings;  and,  whatever  may 
be  the  rule  at  common  law,  we  have  no 
doubt  that,  under  our  system,  the  reversion- 
er In  an  action  to  stay  threatened  waste  by 
a  tenant  for  life  may  compel  the  latter  to 
account  for  waste  previously  committed, 
provided  there  be  some  connection  between 
the  injury  done  and  that  threatened.  Bliss, 
C^de  PL  211;  Rodgers  v.  Rodgers,  11  Barb. 
595. 

We  find  In  the  several  briefs  submitted 
herein  an  exhaustive  discussion  of  the  rights 
of  a  tenant  for  life  as  against  the  reversion- 
er with  respect  to  growing  timber  upon  the 
demised  premises,  but  an  examination  of  the 
many  cases  cited  by  counsel  would  result 
In  an  unnecessary  prolonging  of  this  opin- 
ion without  corresx>onding  profit  It  is  suf- 
ficient that  we  are  constrained  to  adopt  the 
rule  asserted  by  Judge  Cassoday,  whose  views 
upon  this  and  kindred  subjects  are  entitled 
to  especial  consideration,  viz.  that  it  Is  not 
waste  for  a  life  tenant  to  cnt  wood  or  tim- 
ber 80  as  to  fit  the  land  for  pasture  or  cnl- 
tivation,  provided  he  does  not,  in  so  doing, 
damage  or  dbninish  the  value  of  the  Inher- 
itance, and  his  acts  are  conformable  to  the 
rules  of  good  husbandry,  although  the  wood 
and  timber  so  cut  be  sold  or  consumed  off 
the  premises.  See  Wilkinson  v.  Wilkinson, 
59  Wis.  557,  18  N.  W.  527.  And  that  view, 
which  was  evidently  adopted  by  the  district 
court,  is  in  substantial  accord  with  the  an- 
thoritles  cited  as  bearing  upon  the  jurisdic- 
tion of  equity  In  like  cases.  Applying  tliat 
rnlc  to  the  facts  of  this  case,  we  have  no 
diUculty  in  holding  with  the  district  court 
tliat  the  acts  threatened,  as  weU  as  those 
committed,  constitute  equitable  waste.  In- 
deed, the  natural  and  only  inference  is  that 
the  cutting  of  the  timber  is  a  manifest  in- 
jury to  the  inheritance,  and  a  wanton  abuse 
of  the  defendant's  rights.  It  is  ihown  by 
the  evidence  of  piaintiflls'  witnesses,  and  not 
disputed,  that  the  reason  assigned  by  the 
defendant  for  the  cutting  of  tb«  timber  was 
that  she  wanted  to  turn  the  wood  into  casb. 


in  order  to  make  payment  on  certain  land 
which  she  had  purchased  in  her  own  right. 
The  witnesses  practically  agi'ee  in  the  opin- 
ion that  the  value  of  the  land  bos  been  ma- 
terially diminished  by  reason  of  the  removal 
of  the  timber,  and  the  consequent  destruc- 
tion of  the  shelter  and  protection  which  it 
aiforded  to  stock,  thus  rendering  the  prem- 
ises less  desirable  for  the  purpose  of  stock 
raising.  The  finding  upon  the  merits  of  the 
plaintiifs'  cause  is  clearly  right,  and  will  not 
be  disturbed.  The  claim  that  defendant  was 
required  to  sell  the  growing  timber  to  pro- 
vide funds  for  payment  of  current  taxes  can- 
not be  sustained  for  reasons  already  stated, 
and  for  the  further  reason  that,  as  between 
herself  and  these  plalntWs,  it  was  her  duty 
to  pay  the  taxes.  Wood,  Landi.  &  Ten.  S  54, 
and  cases  cited  in  note.  Nor  does  the  coun- 
terclaim for  money  advanced  to  the  adminis- 
trator merit  serious  consideration  for  the 
reason,  among  others,  that  the  mortgages 
mentioned  by  the  defendant  are  not  shown 
to  have  been  paid  with  money  furnished  by 
her;  while,  on  the  other  hand,  the  irresisti- 
ble inference  from  the  evidence  is  that  they 
were  paid  and  satisfied  with  the  proceeds  of 
the  personal  property  of  the  deceased,  Ste- 
phen T.  Disher.  There  being  no  error  in  the 
record,  the  judgment  of  the  district  court 
will  be  affirmed. 


CITY  OF  BEATRICE  v.  LEART. 
(Supreme  Court  of  Nebraska.    May  21.   1895.) 

ACTIOM  AOAIRST  CrTT— OVBHrLOWIKO  LaRD — DAM- 

MiKS  Up  Natdbai,  Draik— SonPACi  Water 
—Estoppel  to  Claim  Damaobs. 
1.  Tlie  Big  Bine  river  flows  south  thioagh 
the  dty  of  Beatrice,  and  crosses  Court  street  at 
right  angles.  The  plaintiff's  property  is  situated 
on  the  north  side  of  this  street,  and  west  of  tiie 
river.  Mary  and  Scott  streets  are  south  of  and 
paialiel  to  Court  street;  and  Oedar  street  extends 
north  and  south,  and  opens  into  Court  street  im- 
mediately south  of  the  plaintiff's  property.  A 
draw,  having  its  origin  in  the  hills  some  miles 
southwest  of  plaintiff's  property,  meandered  north 
and  east  to  Cedar  street,  thence  north  to  Court 
street,  and  there  emptied  into  a  ditch  or  drain  ex- 
tending down  Court  street  to  the  river.  This 
draw,  in  connection  with  the  ditch  in  Court  street, 
was  a  natural  conduit,  through  which  the  surface 
waters  from  rains  and  melting  snows  on  a  large 
area  of  country  found  their  way  to  the  Blue  riv- 
er. The  city  of  Beatrice,  on  the  petition  of  the 
plaintiff  and  other  property  owners,  graded  and 
paved  said  Court  street  and  filled  up  the  ditch 
therein,  thus  damming  the  dnw  In  front  of  plain- 
tiff's property.  To  carry  off  the  waters  that  were 
accustomed  to  go  down  said  draw,  the  dty  built 
dikes  across  it  at  Scott  and  Mary  streets,  and 
cut  ditches  down  said  streets  from  the  draw  to 
the  river.  During  the  heavy  rains  in  the  spring 
of  1892,  the  waters  came  down  said  draw  to 
Court  street,  and,  being  there  obatracted  by  the 
filled  ditdi,  overflowed  the  street,  sad  flowed  on 
plaintiff's  premises,  and  damaged  them.  She  ■u->d 
the  dty,  alleging  that  It  had  negligently  omitted 
to  provide  suitable  outlets  for  the  waters  th.-tt 
were  accustomed  to  come  down  sud  draw  after 
having  filled  the  ditch  in  Court  street,  and  that 
such  negligence  was  the  proximate  cause  of  the 
damage  to  her  proper^.  Hdd:  (1)  That  the 
evidence  snatainea  toe  finding  of  the  jniy  that 


Digitized  by  LjOOQ  l€ 


NebO 


CITY  OF  BEATKICE  t».  LEABT. 


S7I 


the  plalnttiTa  propertr  was  damaged  b7  the  oTer- 
flowing  waters  which  came  down  the  draw  to 
Conrt  itreet,  and  were  unable  to  escape  to  the 
rivet  br  reason  of  tiie  ditch  in  Court  street  being 
filled,  and  the  draw  tbereb7  obstructed;  (2)  that 
the  OTerflow  of  the  waters  which  damaged  plain- 
tiff's property  was  brought  about  by  the  act  of 
the  dtr  in  filling  the  ditch  in  Court  street,  and 
failing  to  proTide  sufBcient  outlets  down  Mary 
and  Scott  streets  or  elsewhere  to  carry  the  waters 
from  the  draw  into  the  rirer;  (8)  that  such  neg- 
ligence on  the  part  of  the  dty  was  the  proximate 
cause  of  the  injury  sustained  by  the  pbintiff. 

2.  The  doctrine  of  this  conrt  is  the  rule  of  the 
common  law  that  surface  water  is  a  common  ene- 
my, and  that  an  owner  may  defend  his  premises 
against  it  by  dike  or  embankment;  and,  if  dam- 
ages result  to  adjoining  proprietors  by  reason  of 
sach  defense,  he  is  not  uable  therefor. 

8.  But  this  mle  Is  a  general  one  and  subject 
to  another  common-law  mle,  that  a  proprietor 
must  so  use  his  own  propertjr  as  not  to  unnecessa- 
rily and  negligently  injure  his  neighbor. 

4.  And  therefore  every  proprietor  may  law- 
fully improve  his  property  by  doing  what  is  rea- 
sonably necessary  for  that  purpose,  and,  unless 
guilty  of  some  act  of  negligence  in  the  manner 
of  its  execution,  will  not  be  answerable  to  an  ad- 
joining proprietor,  although  he  may  thereby  cause 
the  surface  water  to  flow  on  the  premises  of  the 
latter,  to  his  damage.  But  if,  in  tae  execution  of 
such  enterprise,  he  Is  guilty  of  negligence  which 
is  the  natural  and  proximate  cause  of  Injury  to 
his  neighbor,  he  is  accountable  therefor.  Rail- 
road Co.  V.  Sutherland  (Neb.)  62  N.  W.  868,  and 
cases  there  cited,  followed. 

6.  That  the  city  had  the  right  to  take  such 
steps  and  perform  such  acts  as,  in  its  judgment, 
were  necessanr  to  protect  its  streets  from  sur- 
face waters;  but,  while  it  had  this  ri^ht,  it  was 
charged  with  the  duty  of  exercising  it  with  or- 
dinary care.  It  was  bound  to  know  that  this 
draw  was  the  natural  conduit  through  which  the 
surface  waters  were  wont  to  find  their  way  to  the 
river;  and  when  it  filled  up  the  ditch  in  Court 
street,  into  which  this  ^draw  emptied,  it  was 
charged  with  the  duty  of  conBtructing  sufiSdent 
ditdbes  and  outlets  to  carry  the  surface  waters 
coming  down  the  draw  to  the  river. 

6.  It  seems  that  negligence  may  be  Imputed 
to  a  munlcipiil  corporation,  and  it  may  be  made 
liable  for  damages  resulting  therefrom  if  its 
conndl  and  mayor,  acting  in  good  faith,  adopt  an 
insufficient  or  defective  scheme  or  plan  of  orain- 
aye. 

7.  That  the  act  of  the  dty  in  building  dikes 
at  Scott  and  Mary  streets,  and  cutting  ditches 
along  those  streets  to  the  river,  were  ininisterial 
acta. 

8.  Whether  such  ditdies  were  properly  con- 
structed, and  were  of  snffident  capacity  for  the 
purposes  Intended,  were  questions  of  fact;  and 
whether  their  construction  in  the  manner  that 
they  were  constructed  amounted  to  negligence  on 
the  part  of  the  dty  was  also  a  question  of  fact. 

9.  That  the  plaintifF,  by  petitioning  the  city 
to  grade  and  pave  Court  street,  did  not  estop  her- 
self from  daiming  damages  as  the  result  of  the 
oegligoit  omission  of  the  dty  to  provide  suitable 
outlets  for  canring  off  the  water  from  the  draw. 

10.  Instmctions  in  a  case  should  be  few  in 
nnmber,  and  should  present  to  the  jury  the  law 
applicable  <o  the  issues  in  the  case  in  simple  lan- 
guage and  terse  sentences.  Numerous  mstruc- 
tlons  or  instmctions  with  long  and  involved  sen- 
tences are  ny}re  likely  to  confuse  the  jury  and  lead 
it  astray  than  to  enlighten  it  and  direct  it  to 
the  material  points  of  the  case. 

(Syllabus  by  the  (^urt) 

Krror  to  dlBtrlct  court.  Gage  county;  Bush, 
Judge. 

Action  by  EUen  Leary  against  the  dty  of 
Beatrice.  Judgment  for  plaintiff,  and  de- 
f&idant  brings  error.    Affirmed. 


B.  O.  Krettinger,  for  plaintiff  in  error. 
Geo.  A.  Murphy,  for  defendant  la  error. 

RAQAN,  C.  The  Big  Blue  river  runs  south 
through  the  city  of  Beatrice,  crossing  Court 
street  at  right  angles.  The  property  of  Mrs. 
Ellen  Leary,  consisting  of  some  city  lots  and 
a  dwelling  house  thereon.  Is  situated  on  the 
north  side  of  Court  street,  and  some  distance 
west  of  where  said  street  crosses  said  river. 
Cedar  street  opens  Into  Court  street  immedi- 
ately south  of  Mrs.  Leary's  property.  One 
block  south  of  Court  street,  and  parallel 
thereto.  Is  Mary  street;  and  one  block  south 
of  Mary  street,  and  parallel  thereto.  Is  Scott 
street.  The  country  to  the  south  and  west 
of  Mra.  Leary's  property  inclines  to  the  north 
and  east  to  the  rlYec.  In  the  summer  of 
1891,  and  prior  thereto,  a  draw  or  swale 
beading  in  the  foot  hills  of  said  river  some 
miles  southwest  of  where  the  river  Inter- 
sects Court  street,  meandered  from  the  hills 
in  a  northeasterly  direction,  and  entered  Ce- 
dar street  south  of  Scott  street,  thence  along 
Cedar  street  into  Court  street.  Immediately 
south  of  tbe  Leary  property,  and  tnere 
opened  into  a  ditch  or  gulley  extending  down 
Court  street  to  the  Blue  river.  It  seems  from 
the  record  that  the  ditch  was  an  artificial 
channel  that  had  been  made  to  take  tbe 
place  of  the  draw  which  bad  once  extended 
down  Court  street  to  the  river.  In  the  sum- 
mer and  autumn  of  1891  the  city  of  Beatrice 
graded  and  paved  Court  street  west  of  tbe 
river,  to  a  point  west  of  tbe  Leary  property, 
and  In  doing  so  filled  up  tbe  ditch  In  Ck>urt 
street  through  which  the  waters  from  the 
draw  or  swale  above  mentioned  bad  been 
accustomed  to  find  their  way  to  tbe  river. 
The  draw  was  not  a  "running  stream,"  as 
that  term  is  commonly  understood,  althougb 
It  would  seem  from  tbe  evidence  that  there 
was  some  water  in  some  portions  of  It  dur- 
ing most  of  the  year.  The  draw  was  In 
tact  a  natural  conduit,  through  which  tbe 
surface  waters  resulting  from  rains  and  mdt- 
ing  snows  on  a  large  area  of  country  found 
tbeir  way  to  the  Blue  river.  Mrs.  Leary 
brought  this  suit  to  tbe  district  court  of  Gage 
county  against  tbe  city  of  Beatrice.  She 
alleged  that  In  tbe  spring  of  1892  tbe  waters 
came  down  in  this  swale  or  draw  from  tbe 
southwest  along  Cedar  street  to  Court  street, 
and,  being  unable  to  escape  to  the  river, 
overflowed  said  street,  and  flowed  on  and 
damaged  her  property.  The  ground  of  neg- 
ligence alleged  by  her  against  the  city,  and 
made  the  basis  of  her  action,  was  that  the 
city,  In  grading  and  paving  Court  street, 
filled  up  said  ditcb,  and  failed  to  provide 
any  outlet  for  tbe  waters  which  were  ac- 
customed in  times  of  rains  or  freshets  to 
flow  down  In  said  swale  or  draw;  and  thence 
escape  by  said  ditch  into  the  river.  The  city, 
in  addition  to  a  general  traverse  of  the  ma- 
terial allegations  of  tbe  petition  as  to  its 
ne^Igencc,  pleaded  as  a  defense  to  tbe  ac- 
tion that  tbe  grading  and  paving  of  Court 
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street  'were  done  apon  the  petition  and  re- 
quest of  the  abutting  property  owners  of 
said  street,  Mrs.  Leary  being  among  the 
number  of  said  petitioners;  and  that,  by  rea- 
son of  her  petitioning  the  city  to  grade  and 
pave  said  street  In  the  manner  it  did,  she 
was  estopped  from  claiming  damages  against 
the  city  resulting  from  said  paving  and  grad- 
ing. A.  furtlier  defense  was  that  the  dam- 
ages sued  for  were  the  result  of  an  unprec- 
edented and  violent  rain  storm  and  flood, 
of  such  a  character  as  to  Ite,  in  contemplation 
of  law,  the  act  of  God.  Mrs.  Leary  had  a 
verdict  and  Judgment,  to  revise  which  the 
city  has  prosecuted  to  this  court  a  petition 
in  error. 

1.  The  first  contention  of  the  city  Is  that 
the  damages  awarded  Mrs.  Leary  are  ex- 
cessive, and  appear  to  have  been  given  un* 
dcr  the  influence  of  passion  or  prejudice. 
This  contention  cannot  be  sustained.  The 
damages  awarded  are  less  than  the  damages 
testified  to;  and  therefore  the  amount  of 
the  damages  raises  no  presumption  that  the 
Jury  was  Influenced  by  passion  or  prejudice 
In  making  the  award. 

2.  The  second  contention  Is  that  the  verdict 
is  not  sustained  by  sufficient  evidence.  Two 
arguments  are  made  In  support  of  this  as- 
signment: 

(1)  That  the  City,  prior  to  its  paving  and 
grading  Court  street,  adopted  a  plan  or 
scheme  for  the  draining  of  the  waters  which 
were  accustomed  to  come  down  said  draw 
and  ditch  into  the  river;  and,  to  carry  out 
this  plan,  the  city  constructed  dams  or  dikes 
across  the  draw  at  Scott  and  Mary  streets, 
and  dug  ditches  along  the  sides  of  said 
streets  from  the  draw  to  the  river.  Tlie  suf- 
ficiency of  these  dikes  and  ditches  to  ac- 
complish the  purposes  for  which  they  were 
constructed  was  passed  upon  by  the  Jury, 
and  we  cannot  say  that  they  came  to  an 
Incorrect  conclusion. 

(2)  The  principal  argument,  however,  un- 
der this  head.  Is  that  the  finding  of  the  jury 
that  the  damages  sustained  by  Mrs.  I^eary 
were  not  the  result  of  the  act  of  God  is 
wrong.  The  evidence  on  this  subject  was 
conflicting,  and  some  of  it  as  extraordlnaj7 
as  the  freshet  or  rainstorm  was  alleged  tu 
be.  A  large  number  of  witnesses  testified 
on  behalf  of  Mrs.  Leary  tliat  they  had  lived 
in  the  vicinity  of  Beatrice  for  a  number  of 
years,  and  that  the  freshet  or  rain  which  In- 
jured her  property,  while  it  was  a  great 
rain,  was  no  greater  tlian  other  rains  they 
bad  known  there,  or,  in  substance,  that  the 
rain  was  not  an  unprecedented  flood,  a  cloud- 
burst, or  waterspout  On  the  other  hand, 
witness  after  witness  In  behalf  of  the  city 
testified  that  it  was  the  most  violent  flood 
they  had  ever  known.  The  testimony  of 
two  of  these  witnesses  and  their  names  de- 
serve a  place  in  the  piscatorial  history  of 
the  state.  One  Frank  Thompson  testified 
that  just  prior  to  the  rain  he  had  crossed 
the  draw  in  question  on  a  pony,  and  im- 


mediately after  crossing  the  draw  It  begaa 
to  rain,  and  before  he  could  recross  the  draw 
the  water  had  risen  In  it  so  high  that  the 
pony  was  compelled  to  swim,  and  ttiat  the 
flood  carried  Ibe  pony  and  his  rider  over  a 
wire  fence;  that,  after  he  had  succeeded  in 
crossing  the  draw,  he  went  down  to  the 
city,  presumably  on  his  pony;  and  that  the 
flood  carried  him  over  more  wire  fences;  that 
the  draw  where  he  was  when  the  rain  began 
was  12  feet  deep  and  40  feet  wide,  and  it 
was  filled  with  water  to  the  top  of  Its  banks 
In  one  second.  The  other  witness,  Schuitz, 
liad  a  iMini  near  Scott  street  and  the  draw. 
He  testified  that  the  water  rose  in  the  draw 
up  to  the  top  of  the  roof  of  the  bam,  and 
did  80  in  five  or  six  minutes.  The  record 
does  not  disclose  whether  the  bam  was 
washed  away.  It  is  asking  too  much  of  this 
court  to  disturl)  the  verdict  of  a  jnry  baaed 
on  evidence  like  the  above:  We  are  not 
fitted  by  our  profession  or  training  for  snch 
a  task.  Only  a  Jury  of  the  vicinage  could 
find  the  straight  and  narrow  way  of  truth 
and  dry  land  in  snch  storms  and  fioods  and 
Cimmerian  darkness  as  this.  The  district 
court  told  the  Jury  that,  If  they  believed 
from  the  evidence  that  the  damage  done 
to  Mrs.  Leary's  property  was  the  result  of 
excessive,  extraordinary,  and  unusual  cloud- 
bursts, rain  storms,  and  floods,  these  would 
constitute  under  the  law  an  act  of  God,  for 
which  the  city  was  not  liable,  unless  they 
found  from  the  evidence  that  the  negligence 
of  the  city  contributed  in  a  "large  degree," 
"along  with  the  act  of  God,"  to  the  damage 
of  the  plaintiff.  This  instruction  was  cor- 
rect Railroad  Co.  v.  Fink,  18  Neb.  89,  24 
N.  W.  691.  The  evidence  shows  that  Mrs. 
Leary's  property  was  damaged  by  the  fresh- 
et in  the  spring  of  1892;  that  she  sustained 
damages  equal  to  the  amount  awarded  by 
the  jury;  that  her  property  was  damaged 
by  the' waters  that  came  down  this  draw  to 
Court  street  and  by  reason  of  the  draw  be- 
ing there  obstructed,  and  the  ditch  in  the 
street  having  been  filled,  the  waters  were 
unable  to  escape  to  the  river,  and  ov^^owed 
on  her  property;  that  this  overflow  waa 
brought  about  by  the  act  of  the  city  In  dam- 
ming the  draw  and  filling  the  ditch  in  Court 
street  and  falling  to  provide  sufficient  out^ 
lets  or  ditches  down  Mary  and  Scott  streets 
or  elsewhere  to  vent  these  waters. 

We  therefore  reach  the  conclusion  that  the 
finding  of  the  jury  that  the  negligence  of 
the  city  was  the  proximate  cause  of  the  lit- 
Jury  sustained  by  Mrs.  ]L«ary  haa  snfBclent 
evidence  In  the  record  for  Its  8up(>ort 

3.  Another  assignment  Is  that  the  verdict 
is  contrary  to  law.  Three  arguments  are 
made  to  support  this  assignment 

It  is  first  insisted  that  the  city  had  the 
lawful  right  to  pave  and  grade  Court  Btreet; 
and  that  In  doing  so  it  had  a  right  to  defend 
itself  and  its  property  against  surface  water, 
—the  common  enemy,— by  filling  the  ditch 
in  said  street,  and  diking  or  damming  the 
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draw  that  emptied  Into  said  ditch;  and  that 
it  la  not  responsible  for  any  damages  that 
Mrs.  Leary  may  have  sustained  resulting 
from  Its  actions  In  that  respect.  The  doc- 
trine of  this  court  Is  the  rule  of  the  common 
law  that  surface  water  Is  a  common  enemy, 
and  that  an  owner  may  defend  his  premises 
against  It  by  dike  or  embankment,  and,  If 
damages  result  to  adjolplng  proprietors  by 
reason  of  such  defense,  he  Is  not  liable  there- 
for. But  this  rule  Is  a  general  one,  and  sub- 
ject to  another  common-law  rule  that  a  pro- 
prietor most  BO  nse  his  own  property  as  not 
to  unnecessarily  and  negligently  Injure  his 
neighbor;  and  therefore  every  proprietor 
may  lawfully  Improve  his  property  by  doing 
what  Is  reasonably  necessary  for  that  pur- 
pose, and,  nnless  guilty  of  some  act  of  neg- 
ligence In  the  manner  of  Its  execution,  will 
not  be  answerable  to  an  adjoining  proprie- 
tor, although  be  may  thereby  cause  the  sur- 
face water  to  flow  on  the  premises  of  the 
latter  to  his  damage.  But  If,  In  the  execu- 
tion of  such  enterprise,  be  Is  guilty  of  negli- 
gence which  Is  the  natural  and  proximate 
cause  of  Injnry  to  his  neighbor,  he  Is  ac- 
conntable  therefor.  Railroad  Co.  v.  Buther^ 
land  (Neb.)  62  N.  W.  8S8,  and  cases  there 
cited.  The  city  had  the  right  to  grade  and 
pave  Court  street.  It  had  the  undoubted 
right  to  fill  the  ditch  therein,  and  to  dike 
or  dam  the  draw  that  emptied  into  said 
ditch.  In  other  words.  It  had  the  right  to 
take  snch  steps  and  perform  such  acts  as, 
in  Its  Judgment,  were  necessary  to  protect 
Its  street  from  surface  waters;  but,  while 
It  had  this  right.  It  was  charged  with  the 
duty  of  exercising  It  with  ordinary  care.  It 
knew,  and  was  bonnd  to  know,  that  this 
draw  was  the  natural  conduit  from  which 
the  surface  waters  from  a  large  area  of  sur- 
ronndlog  country  were  wont  to  And  their 
way  to  the  Blue  river;  and  when  It  diked 
this  draw  at  Court  street,  and  filled  up  the 
ditcb  In  said  street,  it  was  charged  with  the 
daty  of  constructing  sntticlent  ditches  and 
outlets  to  carry  the  surface  waters  coming 
down  said  draw  to  the  river. 

Another  argument  under  this  assignment  is 
this:  Some  time  in  the  spring  of  1891,  Mrs. 
Leary  and  other  property  owners  along  Court 
street  petitioned  the  city  of  Beatrice  to  grade 
and  pave  said  street  The  argument  is  that, 
the  city  having  complied  with  this  petition, 
Mrs.  Leary  Is  now  estopped  from  claiming 
damages  resulting  from  such  grading  and 
paving.  It  must  be  remembered,  however, 
that  the  basis  of  Mrs.  Leary's  action  against 
the  dty  Is  not  that  her  property  was  damaged 
simply  because  the  dty  graded  and  paved 
Coart  street,  but  her  cause  of  action  Is  found- 
ed, and  founded  only,  upon  the  alleged  negli- 
gent omission  of  the  city  to  provide  suitable 
and  sufficient  outlets  for  the  surface  waters 
of  the  draw  after  the  city  had  dammed  it,  and 
filled  the  ditch  Into  which  It  emptied.  To 
sustain  his  contention,  counsel  cite  na  to 
Hembllns  v.  City  of  Big  Rapids  (Mich.)  60 


N.  W.  741,  where  it  was  held  that  "Vhere 
plaintiff  Joined  in  a  petition  to  the  city  coun- 
cil to  grade  and  Improve  a  street  abutting  his 
lots,  paid  his  assessment  for  the  improve- 
ment voluntarily,  without  objecting  to  the  im- 
provement or  the  assessment,  he  is  after- 
wards estopped  from  claiming  damages  by 
reason  of  the  Improvement,  damming  the 
water  course  across  the  street,  and  causing  the 
water  to  flow  his  lots."  To  the  same  effect 
are  City  of  Pontlac  v.  Carter,  82  Mich.  164, 
and  Collins  v.  City  of  Grand  Rapids  (Mich.) 
54  N.  W.  889.  Whatever  may  be  said  of 
these  decisions,  they  are  of  no  force  in  this 
state,  under  our  constitution,  which  expressly 
provides  that  private  property  shall  neither 
be  taken  nor  damaged  for  public  use  without 
Just  compensation.  It  may  be  that  if  the 
city.  In  grading  and  paving  Court  street,  left 
Mrs.  Leary's  property  either  so  far  above 
or  b^ow  grade  as  to  damage  It,  she,  hav- 
ing petitioned  the  city  to  bring  the  street  to 
grade,  would  be  thereby  estopped  from  claim- 
ing damages.  Bnt  that  point  is  not  before  us,' 
and  we  do  not  decide  it  It  would  be  going 
very  far,  indeed,  to  hold  that,  because  Mrs. 
Leary  petitioned  the  city  council  to  grade  and 
pave  this  street,  she  thereby  waived  her  cause 
of  action  against  the  city  for  damages  it 
might  do  to  her  property  in  performing  the 
grading  and  paving  in  a  negligent  manner. 

The  third  argument  is  that  the  Judgment  is 
contrary  to  law,  because  the  city  adopted  a 
plan  for  carrying  the  waters  of  this  draw 
into  the  Blue  river  by  building  dikes,  as  al- 
ready stated,  across  the  draw  at  Scott  and 
Mary  streets,  and  constructing  ditches  along 
said  streets  from  the  draw  to  the  river;  that 
the  dty  In  adopting  this  plan  was  exercising 
legislative  functions;  and  that  the  dty  is  not 
liable  for  any  damages  that  have  resulted, 
although  the  plan  adopted  was  defedive,  as 
It  Is  not  liable,  In  the  absence  of  bad  faith, 
for  a  mere  error  of  Judgment  The  author- 
ities on  this  question  are  in  hopeless  conflict. 
On  the  one  hand,  it  Is  held  that  the  adoption 
of  a  plan  of  drainage  by  a  city  is  a  Judicial 
act  on  the  part  of  its  governing  body,  and 
that,  therefiio,  the  dty  is  not  responsible  In 
damages  If  the  plan  adopted  Is  Insufficient  or 
defective.  On  the  other  hand,  it  Is  held  that 
the  duty  of  a  municipal  corporation  to  pro- 
vide drains  and  sewers  is  ministerial  In  its 
charader  and  not  Judicial,  and  that  municipal 
corporations  are  liable  for  the  safety,  suffi- 
ciency, and  the  skillful  construdion  of  Its 
sewers  and  system  of  drainage.  In  City  of 
Indianapolis  v.  HutTer,  30  Ind.  233,  it  was 
held  that  "an  Incorporated  dty  Is  not  ordi- 
narily liable  for  consequential  Injuries  to  pri- 
vate pro];>erty  resulting  from  the  grading  and 
improvement  of  its  streets.  If,  in  making  such 
Improvements,  reasonable  skill  and  care  be 
used  to  avoid  the  Injuries.  The  ddll  and 
care  which  Is  Incumbent  relates  as  well  to 
the  plan  as  to  the  execution  of  the  work;  In 
the  case  of  a  sewer,  to  Its  capadty,  as  well  as 
to  the  mechanism  In  Its  consti^actloii.''   We 
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think  this  Is  tbe  better  rale.  But,  to  Bttstaln 
the  Judgment  In  this  case,  It  Is  not  necessary 
to  decide  whether  negligence  can  be  Imputed 
to  a  city,  and  It  made  liable  for  damages  re- 
sulting therefrom,  because  Its  council,  acting 
in  good  faith,  erred  In  the  plan  or  scheme  of 
drainage  adopted  by  It.  If  the  city  of  Bea- 
trice, in  adopting  the  plan  It  did  adopt  tor 
conveying  the  surface  waters  from  the  draw 
in  question  to  the  Blue  river,  exercised  legis- 
lative functions,  If  the  plan  adopted  was  de- 
fective and  imperfect,  and  If  the  city  is  not  lia- 
ble because  of  the  adoption  of  such  defective 
plan,  still  the  building  of  the  dikes  at  Scott 
and  Mary  streets,  the  cutting  of  the  ditches 
along  those  streets  to  the  Blue  river,  were 
ministerial  acts;  and  if  the  city,  in  building 
said  dikes  and  in  constructing  said  ditches, 
negligently  omitted  to  construct  them  of  suffi- 
cient capacity  to  cary  off  the  waters  that 
were  accustomed  to  flow  down  said  draw, 
and  damages  resulted  to  the  plaintiff  as  the 
proximate  result  of  such  negligent  omission, 
the  city  was  liable.  Whether  the  ditches 
were  properly  constructed  and  were  of  suffi- 
cient capacity  for  the  purposes  intended  were 
questions  of  fact;  and  whether  their  con- 
struction In  tbe  manner  tliat  they  were  con- 
structed amounted  to  negligence  on  the  part 
of  the  city  was  also  a  question  of  fact. 

4.  Some  criticisms  are  indulged  by  counsel 
with  reference  to  the  Instructions  given  and 
refused.  We  have  carefully  examined  tbe 
points  made  by  counsel,  and  reach  the  con- 
clusion tliat  no  error  prejudicial  to  the  city 
was  committed  by  the  court  in  the  giving  or 
refusing  of  instructions.  Without  desiring  cr 
intending  any  reflection  whatever  upon  the 
learned  Judge  who  tried  this  case  or  on  the 
eminent  counsel  engaged  therein,  we  deem  it 
our  duty  to  say  that  we  think  the  Jury  in  this 
case  was  instructed  too  much.  At  the  re- 
quest of  the  plaintiff,  the  court  gave  the  Jury 
12  instructions;  at  the  request  of  the  city,  16; 
and,  in  addition  to  these,  there  were  6  para- 
graphs or  instructions  in  the  cliarge  given  by 
the  court  to  tbe  Jury  on  its  own  motion.  The 
instructions  in  a  case  should  be  few  in 
number,  and  should  present  to  the  Jury  the 
law  applicable  to  tlie  issues  in  the  case  in 
simple  language  and  terse  sentences.  Nu- 
merous instructions  or  instructions  with  long 
and  involved  sentences  are  more  likely  to 
confuse  the  Jury  and  lead  it  astray  than  to 
enlighten  it  and  dbrect  it  to  the  material 
points  of  the  case. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


BEATRICE  RAPID-TRANSIT  &  POWER 
CO.  et  al.  V.  GERMAN  NAT.  BANK 
OP  BEATRICE. 
(Supreme  Court  of  Nebraska.    May  21,  1895.) 
VsKiriOATioK  or  Flkadinos  bt  Cobporation. 
The  fifth  ■nbdirlsion  of  section  120  of  the 
Code  of  Civil  Procedure  authorizes  the  verifica- 
tion of  pleadings  for  a  corporation  by  its  attor- 


ney at  law,  as  such,  irrespective  of  the  considera- 
tion that  a  aummons  might  or  might  not  legally 
be  served  upon  such  attorney. 
(Syllabus  by  the  Court) 

Error  to  district  court.  Gage  county; 
Bush,  Judge. 

Action  by  the  German  National  Bank  of 
Beatrice,  Neb.,  against  the  Beatrice  Rapid- 
Transit  &  Power  Company  and  others. 
Judgment  for  plaintiff,  and  defendants 
bring  error.    Affirmed. 

J.  E.  Cobbey,  for  plaintiffs  In  mtof.  Geo. 
A.  Murphy,  for  defendant  in  error. 

RYAN,  0.  The  defendant  in  error  ob- 
tained Judgment  In  the  district  court  of 
Gage  county  upon  two  causes  of  action 
stated  in  its  petition,  which  was  verified  in 
the  following  language:  "George  A.  Mur- 
phy, being  first  duly  sworn,  on  oath  de- 
poses and  says  that  he  Is  the  attorney  for 
the  plaintiff,  which  is  a  corporation;  that 
he  has  read  the  foregoing  petition,  and 
knows  the  contents  thereof;  and  tliat  the 
facts  therein  contained  are  true,  as  he  ver- 
ily l)€lleve8."  The  district  court  overruled 
a  motion  to  strike  from  the  files  the  said 
petition  for  the  reason  assigned, — that  it 
was  not  verified  as  required  by  law,— and 
to  compel  plaintiff  to  verify  its  petition  as 
by  law  required.  No  ground  for  tbe  re- 
versal of  the  Judgment  of  the  district  court 
is  argued,  except  the  alleged  error  of  the 
district  court  in  this  ruling.  It  Is  provided 
by  section  120  of  the  Code  of  ClvU  Proced- 
ure that  the  affidavit  of  verification  "can  be 
made  by  agent  or  attorney  only:  •  •  • 
Fifth.  When  the  party  is  a  corporation.  In 
which  case  it  may  be  made  by  the  attorney, 
or  any  officer  or  agent  upon  whom  a  sum- 
mons could  t>e  legally  served."  It  Is  con- 
tended by  counsel  for  plaintiffs  in  error  that 
the  words,  "upon  whom  a  summons  could 
be  legally  served,"  should  as  well  be  held 
to  qualify  the  word  "attorney"  as  "officer 
or  agent."  It  may  be,  as  argued,  that  the 
attorney,  as  such,  Is  not  more  likely  to 
know  the  facts  of  which  he  affirms  the 
truth  than  would  an  officer  or  agent.  This 
argument,  if  it  has  any  force,  should  be  ad- 
dressed to  tbe  legislature.  If  plaintltTs 
construction  6t  the  above  langtiage  as  to  au- 
thority to  verify  Is  sound,  there  could  be  no 
verification  by  an  attorney  at  law,  as  such; 
it  could  only  be  by  such  an  attorney  as  the 
law  provides  shall  be  created  for  Insurance 
companies  by  their  powers  of  attorney. 
The  obvious  meaning  of  tbe  fifth  subdivi- 
sion of  section  120  of  the  Code  of  OivU  Pro- 
cedure Is  that  verification  of  a  pleading  on 
belialf  of  corporations  may  be  made  by 
their  attorneys  at  law,  or  by  an  officer  or 
agent  upon  whom  summons  could  be  le- 
gally served,  which  latter  class  embraces 
such  agents  for  the  above  purposes  as  are 
so  constituted  by  power  of  attorney,  and 
are  therefore  called  "attorneys."  The  Judg- 
ment of  the  district  court  is  afiirmjML 
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CITIZENS'   NAT.   BANK   OP  GRAND  IS- 
LAND T.  WEDGWOOD,  Sheriff. 
(Supreme  Conrt  of  Nebraaka.    May  21,  1895.) 
Rbplbtin— Vbboiot— SPKoiAii  AND  Ob:<bbal 
FiNDiNoa. 

1.  Where,  by  a  special  finding  on  gnflSdent 
e-vidence,  there  was  fixed  the  yaloe  of  replevied 
iwoperty  upon  wtdch  the  mortgage  of  the  plain- 
tiff was  opeiatiTe,  a  jodgment  rendered  on  a  gen- 
eral rerdict  limited  to  the  same  amount  will  not 
be  disturbed. 

2.  A  special  finding  will  not  be  aisnmed  to 
be  in  conflict  with  the  general  Terdict  of  a  jury 
nnless  clearly  so  made  to  appear. 

3.  A  special  finding,  thongh  clearly  ansns- 
tained  by  the  evidence,  mast  be  disregarded, 
when  the  fact  established  by  it  is  clearly  irrele- 
vant to  the  issues  on  trial. 

(Syllabus  by  the  Conrt) 

Error  to  district  court,  Hall  county;  Har- 
rison, Jndga 

Action  by  the  Oltlxens'  National  Bank  of 
Grand  Island  against  E.  A.  Wedgwood,  sher- 
iff. Judgment  for  defendant,  and  plaintiff 
brtnga  error.    AfBrmed, 

Abbott  tc  Caldwell,  for  plaintiff  in  error. 
W.  H.  Piatt  and  W.  H.  Thompson,  for  de- 
fendant in  error. 

BYAN,  O.  This  case  was  begun  in  the  dis- 
trict court  of  Hall  county  by  the  Citizens' 
National  Bank  for  the  recovery  of  possession 
of  a  stock  of  drugs,  etc.,  claimed  by  virtue  of 
a  chattel  mortgage  executed  by  one  Zimmer, 
tlie  owner  thereof,  to  C.  Ipsen,  by  whom  the 
notes  and  said  mortgage  were  transferred 
to  said  bank.  There  was  on  the  first  trial  a 
verdict  in  favor  of  the  bank,  whereby  Its 
siiecial  interest  as  mortgagee  was  fixed  at 
$1,137.25,  and  from  a  Judgment  upon  said 
verdict  error  proceedings  were  prosecuted  to 
this  court  There  was  thereupon  a  reversal 
of  the  Judgment  of  the  district  court,  and  It 
was  held  that  a  mortgage  on  goods  created 
a  spedflc  lien  upon  the  property  mortgaged 
and  none  other.  Another  trial  in  the  district 
court  resulted  in  a  special  finding  by  the  Jury 
that  the  value  of  the  goods  replevied  was 
$1,628.10,  and  that  the  plaintiff  was  entitled 
to  the  possession  of  $750.  The  difference  be- 
tween $1,630.10  and  $760  was  found  in  favor 
of  the  defendant  in  error,  the  sheriff  of  Hall 
coimty,  whose  interest  therein  was  founded 
upon  the  levy  of  certain  writs  of  attachment 
against  one  Helmberger,  who  had,  since  the 
making  of  the  mortgage,  become  owner  of 
the  property  in  controversy.  The  description 
In  the  mortgage  was  of  an  entire  stock  of 
drugs,  etc.,  desciibed  as  being  In  a  drug  store 
known  as  the  "Ipsen  Drug  Store."  There 
was  no  provision  evincing  an  Intention  to 
subject  to  the  Hen  of  the  mortgage  any  goods 
or  other  articles  afterwards  placed  in  the 
said  stock;  hence  such  accretions  were  not 
subject  to  said  mortgage,  and  this  was  what, 
in  fkct,  was  decided  upon  the  former  hearing 


In  this  court  To  fix  definite  data  upon  which 
to  establish  the  rights  of  the  respective  par^ 
ties,  the  district  court  submitted  to  the  Jury 
special  interrogatories,  which  were  so  answer- 
ed as  to  enable  this  to  be  done.  It  Is  com- 
plained by  the  plaintiff  in  error,  however, 
that  certain  of  these  Interrogatories  were  an- 
swered in  such  a  way  as  to  afford  no  proper 
basis  for  the  general  verdict,  besides  being 
contradictory  of  each  other.  There  were 
special  findings  to  the  effect  that  the  stock 
replevied  was  tn  part  the  stock  mortgaged, 
and  that  the  interest  of  plaintiff  In  the  stock 
was  $750.  It  is  Insisted  that  this  last  special 
finding  was  Irreconcilable  with  still  another, 
that  the  replevied  stock  comprised  plush 
goods,  etc.,  of  the  value  of  $200,  purchased 
after  the  execution  of  the  bill  of  sale  from 
Zimmer  to  Helmberger.  The  mortgage  un- 
der which  the  Citizens'  National  Bank  claimed 
its  rights  was  dated  July  28,  18S4,  and  was 
made  by  Mr.  Zimmer,  who  executed  the  above- 
mentioned  bill  of  sale  to  Helmberger,  Oc- 
tober 4,  1886.  The  Interrogatory  as  to  the 
plush  goods  purchased  referred  to  such  time 
as  1iad  elapsed  after  the  last-mentioned  datev 
and  therefore,  of  necessity,  excluded  the  tn- 
teriro  between  July  28,  1884,  and  October  4, 
1886,  a  period  of  ov»  two  years.  It  is  there- 
fore very  clear  that  by  this  special  finding 
as  to  the  purchase  of  plush  goods,  etc,  there 
was  nothing  settled  as  to  the  amount  in  value 
of  goods  purchased  by  Zimmer  before  he  sold 
out  to  Helmberger;  consequently  the  exclusion 
from  the  operation  of  the  mortgage  of  goods 
In  excess  of  $700  In  value  was  not  of  neces- 
sity In  conflict  with  the  finding  of  purcbases 
to  the  amount  of  $200  In  value.  The  special 
finding,  therefore,  that  plalntlfTs  interest  was 
but  $750,  was  contradictory  of  no  other  find- 
ing. It  was  In  harmony  with  the  geno-al  ver- 
dict, and  was  not  without  the  support  of  suf- 
ficient evidence  to  'sustain  It  It  Is  quite  clear 
that  the  face  of  the  notes  secured  by  mort- 
gage held  by  plaintiff  was  $960,  Irrespective 
of  Interest  which  had  accumulated;  conse- 
quently the  special  finding  that  there  was  due 
on  said  notes  only  $750  was  unsupported  by 
the  evidence.  We  do  not,  however,  regard 
this  as  at  all  material,  for  this  action  was 
not  for  the  recovery  of  a  Judgment  against 
the  maker  for  the  amount  of  these  notes.  It 
was  one  for  the  poeseasion  of  mortgaged  prop- 
erty which  plaintiff  claimed  as  against  the 
rights  of  i)artleB  on  whose  behalf  levies  of  at- 
tachment had  been  made.  As  has  already 
been  pointed  out,  these  rights  were  settled  by 
the  special  findings  of  the  Jury.  The  mistake 
in  respect  to  the  amount  due  plaintiff  from 
one  not  a  party  to  the  suit  was  therefore 
Immaterial  to  the  merits  of  the  controversy. 
The  Judgment  of  the  district  court  Is  aflElrmed. 
Affirmed. 

HARBISON,  J.,  not  slttlnr 
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GRAND  ISLAND  BANKINO  CO.  T.  COS- 

TELLO,  Sheriff  et  «L 
(Supreme  Court  of  Nebmika.    May  21,  1895.) 

EXBOUTIOR  —  PbOPBRTT     IN    CUSTODIA     LkOIS  — 

RiOHTs  or  Chattil  Uoktqaobb— Lbtt 

CM  PsRSONALiTT. 

1.  By  gamlshment  of  a  mortgagee  in  posaet- 
■ion  of  mortgaged  chatteU,  such  chattels  are 
placed  in  custody  of  the  law,  and  thenceforward 
are  no  more  subject  to  actual  seizure  and  appro- 
priation to  the  satisfaction  of  another  execution 
or  writ  of  attachment  than  if  they  had  actnallr 
been  levied  upon  when  die  garnishment  took 
place. 

2.  The  validity  of  a  mortgagee's  right  to  chat- 
tels held  in  his  actual  possession  by  virtue  of  his 
mortgage  may  l>e  called  in  question  by  a  garnish- 
ing creditor  alleging  and  proving  fraud  as  well 
as  by  an  actual  levy  on  the  chattels  in  defiance 
of  the  right  of  such  mort^gee. 

3.  The  test  of  the  validity  of  a  levy  upon  per- 
sonal proper^  is  whether  or  not  the  acts  of  the 
officer  under  his  writ  hnve  been  such  as  would 
make  him  liable  as  trespasser,  but  for  the  pro- 
tection afforded  by  such  writ. 

4.  The  disproportion,  if  one  exists,  between 
the  value  of  chattels  mortgaged  and  the  amount 
thereby  secured,  affords  no  basis  for  a  presump- 
tion of  fraud.  It  is  a  matter  of  evidence,  to  be 
accorded  such  weight  as,  in  the  light  of  surround- 
ing circumstances,  it  is  entitled  to  receive  in  the 
detemdnation  of  a  question  of  fact. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hall  county; 
Harrison,  Judge. 

Action  by  the  Grand  Island  Banking  Com- 
pany against  Jamea  A.  Ckistello,  sheriff,  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.     Reversed. 

Abbott  &  Caldwell  and  M.  B.  Reese,  for 
appellant  Charles  B.  Keller,  Hall,  McCul- 
loch  &  English,  W.  B.  Thompson,  Flower, 
Smith  &  Musgravc,  W.  J.  Lamb,  Thummel  & 
Piatt,  CbM.  O.  Ryan,  R.  R.  Hortb,  and  J. 
H;  WooUey,  for  appellees. 

RTAN,  C.  This  action  was  brought  on 
February  11.  1891,  In  the  district  court  of 
Hall  county  by  the  Grand  Island  Banking 
Company  against  James  A.  Costello,  sberlff 
of  said  county,  and  the  firms  of  Wood, 
Brown  &  Co.  and  Steppacber,  Arnold  &  Co., 
to  restrain  the  levy  of  an  execution  issued 
on  a  judgment  rendered  In  favor  of  each  of 
the  firms  named  against  Charles  A.  Wlebe. 
The  property,  consisting  of  a  stock  of  dry 
goods,  carpets,  clothing,  etc.,  was  In  the  pos- 
session of  the  Grand  Island  Banking  Com- 
pany, by  Its  agent,  J.  W.  Thompson,  under 
a  chattel  mortgage  previously  made  by 
Wiebe,  the  owner  thereof,  to  said  banking 
company.  Prior  to  the  attempted  levies, 
many  suits  had  been  begun  against  Wiebe, 
aided  by  attachments,  under  which  the  bank- 
ing company  had  been  garnished.  There  also 
had  been  commenced  proceedings  In  aid  of 
execution  against  Wiebe.  By  consent  of  the 
banking  company,  there  were  alleged  levies 
of  executions  In  favor  of  varloua  judgment 
creditors  of  Wiebe,  made  subject  to  the 
Above  chattel  mortgage,  by  J.  W.  Thomp- 
son aforesaid:  claiming.  In  making  such  lev- 


ies, to  be  acting  In  the  capacity  of  < 
sheriff.  The  statements  of  appellant 
the  number,  description,  and  amounts 
processes  which  issued  against  Wiel 
not  questioned;  and  therefore  these  d< 
tlons  will  be  accepted  as  correct,  f 
purposes  of  this  general  statement, 
than  to  resort  to  an  actual  count,  co 
son,  and  computation  for  the  porpo 
accurate  verification.  The  mortgage 
made  on  February  4th;  possession  th 
der  was  taken  the  next  day;  and  Iief< 
other  day  the  mortgagee  was  gamial 
claims  to  the  amount  of  $2,412.61,  fo 
the  next  day  by  garnishments  to  the  a 
of  fl,063.38.  There  issued  from  the  < 
court  66  executions,  for  the  collection 
ferent  sums,  amounting  In  the  aggre{ 
123,312.60.  From  the  district  court  t 
tachments  and  gamisbments  issued  ti 
673.44.  There  Issued  from  the  count] 
three  attachments  and  garnishments,  ai 
Ing  to  $517.66,  and  four  garnishments 
of  executions  to  the  amount  of  $3, 
The  firm  of  Wood,  Brown '&  Co.  ai 
firm  of  Steppacber,  Arnold  &.  Co.,  i 
10th  of  February,  1S91,  notwlthstandl 
Isting  garnishments  of  the  mortgage 
the  claims  of  existing  levies  express! 
ject  to  the  mortgage,  required  an 
levy,  by  seizure  of  certain  mortgagee 
erty,  to  l>e  made  by  the  sheriff, 
brought  on  this  litigation.  Subse<; 
every  other  creditor  of  Wlebe  seems  t 
been  made  a  party  defendant,  and  1 
forward  tbere  were  united  efforts, 
pleadings  in  the  nature  of  cross  petiti 
set  aside  the  mortgage  above  refen 
and,  severally,  each  claimant  sought 
propriate  as  large  a  proportion  of  the 
gaged  property  as  possible.  We  are  r 
of  the  necessity  of  passing  upon  the  r 
resort  to  these  proceedings  by  a  stip 
during  tlie  trial  of  the  case  in  Ui 
guage:  "It  is  agreed  between  the  pai 
this  suit  that  the  entire  controversy 
ing  the  property  of  Charles  A.  Wlet 
the  right  of  the  parties  thereto  in  th 
shall  be  flinally  determined  by  the  o 
this  action."  Vide  Shcrwin  v.  Gaglia 
Neb.  238,  57  N.  W.  1003.  WbUe  thlt 
was  pending  in  the  district  court  th 
cbandise  mortgaged  was  sold  on  fore 
proceedings  for  $23,700.  There  was,  < 
hearing,  a  decree  which  postponed  tb( 
gage  of  the  banking  company  to  all 
except  those  of  Wood,  Brown  &  C 
Steppacber,  Arnold  St  C<o.  The  gamisl 
were  held  entitled  to  priority  over  tl 
eral  levies  attempted  upon  the  prope 
scribed  in  the  mortgage,  and  superior 
rights  of  all  creditors  was  deolan 
right  to  collect  the  taxes  due  from 
and  the  banking  company  was  reqal 
distribute  the  proceeds  of  the  forei 
sale  as  above  indicated. 

1.  On  behalf  of  Wood,  Brown  ft  O 
Steppacher,  Arnold  &  Co.,  counsel  foi 
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two  firms.  In  argument,  say  that  on  Pebni- 
ary  6, 1801,  the  atock  mortgaged  was  In  pos- 
session of  the  mortgagee;  that  the  only  at- 
tempts of  the  sheriff  to  levy  had  been,  In 
terms,  subject  to  the  Interest  of  the  Orand 
Island  Banking  Company  nnder  its  mort- 
gage; that  no  actual  seizure  of  any  portion 
of  the  property  was  in  fact  made  nnder  any 
writ,  the  lery  In  each  instance  being  simply 
indorsed  as  made  in  the  manner  above  In- 
dicated. The  nature  of  the  levies  in  favor 
of  the  two  firms  Just  indicated  first  I)ecame 
known  to  their  attorneys  on  February  6th, 
whereupon  these  attorneys,  as  they  now 
state,  recognising  that  these  levies  were  In- 
eCTectnal  and  inadeanate,  being  mere  pen 
and  Ink  levies,  and  an  attonpt  to  levy  a 
writ  npon  a  mere  equity,  upon  demand,  io- 
demnlfled  the  sberill,  and  demanded  that  he 
take  manual  possession  of  a  sufficient 
amount  of  Wlel>e'8  goods  to  satisfy  the  two 
aforesaid  claims.  This  the  sheriff  was  pro- 
ceeding to  do  on  Febmary  lOtb,  when  this 
suit  was  commenced  to  enjoin  the  making 
of  such  seizure  dnd  levy,  as  well  as  the  re- 
moval of  the  property,  or  interference  with 
the  possession  or  control  of  the  bank  over 
the  same.  As  there  bad  previously  been  sev- 
eral garnishments  of  the  Grand  Island 
Banking  Company,  there  are  presented  by 
the  contention  of  Wood,  Brown  &  Co.  and 
Steppacber,  Arnold  Sc  Go.  two  questions,  one 
of  which  is  the  effect  of  the  alleged  levies 
previously  made;  the  other,  what  rights  had 
been  acgnired  by  gamislunenta  of  the  bank- 
ing company.  It  was  held  by  the  district 
court  that  Illegality  of  the  mortgage  could 
be  attacked  by  garnishing  creditors  of 
Wiebe  by  alleging  and  proving  fraud,  wheth- 
er the  writs  of  garnishment  were  issued  on 
attachments,  or  after  Judgments,  and  that  a 
like  attack  might  be  Instituted  by  a  levy  on 
the  goods  of  an  execution  or  attachment,  if 
made  regardless  of  the  mortgage. 

It  is'  important  that  there  should  be  kept 
in  remembrance  the  fa«t  that  the  mort- 
gagee was,  at  the  time  of  all  the  occur- 
rences now  under  consideration,  in  the  ac- 
tual, undisputed  possession  of  the  property 
sought  to  be  affected.  There  were  alleged  lev- 
ies thereon,  which  consisted  merely  In  minut- 
ing that  such  levies  were  made  in  each  In- 
stance subject  to  the  mortgage  of  the  Grand 
Island  Banking  Company.  One  of  the  Im- 
portant rights  of  the  banking  company  was 
the  right  to  maintain  nndisturbed  the  pos- 
session which  It  then  held.  For  making 
such  an  alleged  levy  the  banking  company 
could  not  maintain  an  action  of  any  kind 
whatever  against  the  sheriff.  The  test  of 
the  validity  of  a  levy  upon  personal  prot>- 
erty  Is  whether  or  not  the  acts  of  the  offi- 
cer under  his  writ  have  been  such  as  would 
make  him  liable  as  a  trespasser,  but  for 
the  protection  afforded  by  the  writ.  West- 
ervelt  v.  Finkney,  14  Wend.  123;  Bryan  r. 
Bridge,  6  Tex.  141;  Allen  v.  McCalla,  25 
Iowa,    464.   It    sometimes    happens    that 


while  In  fact  a  levy  is  invalid,  an  officer,  bjr 
bis  return,  may  be  estopped  to  deny  its  var 
lldity,  but  even  this  is  not  true  in  this  In- 
stance. As  against  the  alleged  levies  ex- 
pressly subject  to  the  mortgage  of  th*- 
Grand  Island  Banking  Company  in  po8se»- 
sion,  an  actual  levy  of  the  writs  in  favor  ot 
Wood,  Brown  &  Co.  and  Steppacher,  Ai^ 
nold  &  Co.  would  have  created  the  better 
lien  upon  the  property  mortgaged.  The  al- 
leged levies  subject  to  the  mortgage  of  th» 
Grand  Island  Banking  Company  formed  no 
basis  for  a  contest  with  that  company,  for 
the  return,  which  alone  justified  the  attaclk- 
ing  creditor's  interference  with  the  property, 
prohibited  such  interference  as  against 
rights  conferred  by  the  mortgage.  In  thl» 
case  the  question  of  the  most  practical  ln»- 
portance  to  Wood,  Brown  &  Co.  and  Step- 
pacher, Arnold  &  Go.  is  whether  or  not  the 
existing  garnishments  of  the  Grand  IslanA 
Banking  Company  conferred  rights  over 
which  the  levy  of  an  attachment  In  behalf 
of  either  of  said  two  firms  could  not  prevail. 
In  Faulkner  v.  Meyers,  6  Neb.  414,  Lake, 
C.  J.,  said:  "There  were  several  instmc- 
tlons  requested  by  plaintiff  In  error  refused. 
These  related  to  the  right  of  an  ordinary 
creditor  by  attachment  to  subject  the  inter- 
est of  a  mortgagor  of  goods  and  chattels  ia> 
the  hands  of  the  mortgagee  to  the  payment 
of  his  debt.  As  abstract  propositions  of 
law,  these  instructions  were  in  the  main 
correct,  but,  having  no  application  to  the 
case  on  trial,  were  va7  properly  refused. 
There  is  no  doubt,  however,  that  the  equity 
of  red«nptlon  in  property  so  circumstanced 
may  be  reached  by  an  attachment.  The- 
plain,  orderly  conrse  to  pursue  in  such  ease- 
ls by  garnishment,  whereby  whatever  may 
remain  of  the  mortgaged  goods  beyond  that 
which  will  be  found  necessary  to  satisfy 
the  mortgage  debt  and  interest  and  the 
costs  of  sale  can  be  ordered  paid  over  to 
the  attachment  creditor."  In  Peckinbaugh- 
T.  QnUlin,  12  Neb.  B86,  12  N.  W.  104,  Lake, 
G.  J.  said:  "The  claim  of  the  plaintiffs  in 
error  that  the  mortgagor  had  an  interest  la 
the  mortgaged  property  subject  to  sale  on 
execution,  and  therefore  attachable,  cannot 
be  sustained."  In  Bumham  v.  Doolittle,  14 
Neb.  214,  15  N.  W.  eoe,  the  holding  in  Peck- 
inbaugh V.  QnlUln  was  qualified  to  the  ex- 
tent that  it  was  held  that  the  Interest  which 
a  mortgagor  of  chattels  might  have  in  them 
might  be  reached  by  seizure  under  a  writ 
of  attachment  at  any  time  while  in  his  pos- 
session, and  by  means  of  the  process  of  gar- 
nishment, if  they  had  passed  into  the  hands 
of  the  mortgagee.  In  Lumber  Go.  v.  Fisher, 
18  Neb.  834,  26  N.  W.  840,  Reese,  J.,  said 
of  the  language  used  by  Lake,  G.  J.,  in  the 
case  of  Bnrnham  v.  Doolittle,  supra:  "If 
by  this  language  the  learned  judge  Intended 
to  say  that,  under  all  circumstances,  where 
property  is  in  the  possession  of  the  mort- 
gagor, an  execution  or  order  of  attachment 
may  be  levied  upon  the  property  itself,  and 
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the  property  sold,  the  mortgagee  being  thas 
in  many  Instances  wholly  deprived  of  his 
security,  we  cannot  agree  with  him.  But 
U  he  intended  to  say  that  the  Interest— i. 
a  the  equity  of  redemption— may  be  seized 
upon  as  an  Interest,  then  we  should  not 
differ,  perhaps."  In  the  cases  thus  far 
reviewed  there  was  considered  only  the 
proper  method  of  procedure,  where  there 
existed  no  Intention  to  question  the  validity 
of  the  mortgage  under  which  the  garnishee 
was  in  possession.  In  Reed  v.  Fletcher,  24 
Neb.  436,  89  N.  W.  437,  Cobb,  J.,  used  this 
language:  "Drake,  in  his  valuable  work  on 
Attachments,  at  section  251  (6th  Ed.),  says, 
'So  it  tias  been  held  tliat  garnishment  has 
the  effect  to  place  the  property  in  the  gar- 
nishee's hands  In  the  custody  of  the  law, 
and  that  an  officer  has  no  right,  after  the 
garnishment,  to  take  the  property  from  the 
garnishee.'  To  this  he  cites  three  cases. 
The  two  first  fully  sustain  the  text;  the 
third,  being  out  of  the  library,  has  not  been 
examined."  The  volume  referred  to  as  be- 
ing out  of  the  library  has  been  returned, 
and  an  examination  of  the  third  case  cited 
by  Drake  is  found  to  be  equally  in  point 
with  the  other  two.  In  Knife  C!o.  v.  Shap- 
lelgh,  24  Neb.  635,  89  N.  W.  788,  the  case  of 
Reed  T.  Fletcher,  supra,  was  cited  with  ap- 
proval; and  it  was  furthermore  held  if 
necessary  to  render  effectual  the  garnish- 
ment, that  a  receiver  would  be  appointed. 
It  may  now  be  accepted  as,  without  ques- 
tion, the  law  of  this  state,  that,  by  garnish- 
ment of  a  mortgagee  in  possession  of  chat- 
tels mortgaged,  such  chattels  are  placed  In 
custodia  legis,  and  that  thenceforward  the 
possession  of  the  garnishee  cannot  be  Inter- 
fered with  by  a  direct  levy  of  an  execution 
or  writ  of  attachment  upon  the  property  in 
the  iiands  of  the  garnishee,  so  as  to  post- 
pone the  rights  of  the  party  in  whose  favor 
the  garnishment  had  been  made.  As  lie- 
tween  the  attaclunent  and  execution  cred- 
itors, who  secured  garnlshnlents,  on  the  one 
liand,  and  the  firms  of  Wood,  Brown  & 
Co.  and  Steppacher,  Arnold  &  Co.,  and  such 
creditors  of  Wiebe  as  procured  levies  sub- 
ject to  the  interest  of  the  Grand  Island 
Banking  Company  on  the  other  hand,  the 
decree  of  the  district  court  must  stand. 

2.  The  attachment  and  execution  plain- 
tiffs, In  whose  suits  against  WIebe  the 
Grand  Island  Banking  Company  Iiad  been 
garnished,  by  their  pleadings  attacked  the 
mortgage  under  which  the  agent  of  the 
Grand  Island  Banking  Company  held  pos> 
session,  as  fraudulent  In  respect  to  creditors 
of  the  mortgagor.  On  the  IStb  day  of  Jan- 
uary, 1891,  Mr.  Wiebe,  already  owing  the 
Grand  Island  Banking  Company  about  $12,- 
000,  borrowed  of  It  $3,000  more.  In  the 
forenoon  of  February  4th,  following  the 
above  date,  Mr.  Wlebe  called  on  the  cashier 
of  the  banking  company,  and  urgently  re- 
quested an  additional  loan  of  |5,000.  In 
tbia  interview  It  was  developed  that  Mr. 


Wiebe's  assets  were  of  the  value  of  $15,000 
less  tlun  his  estimate  of  Januaiy  15th  pre- 
ceding,  while  his  liabilities  were  in  tba 
neighborhood  of  $15,000  In  excess  of  tliat  es- 
timate. The  only  outcome  of  this  confer- 
ence with  the  cashier  was  that  Mr.  Wlebe 
was  requested  to  meet  the  officers  of  the 
banking  company  at  its  office  at  7  o'dodc  in 
the  evening  of  the  same  day,  when  Mr.  Ab- 
Iratt,  its  vice  president  and  attorney,  then 
out  of  the  city,  would  be  present  The  pro- 
posed meeting  took  place  at  the  time  and 
place  designated;  the  reprasentatlres  of  tbe 
Imnklng  company  thereat  being  George  B. 
Bell,  cashier,  and  George  A.  Packer,  O.  A. 
Abbott,  J.  W.  Thompson,  and  W.  B.  Carey. 
directors.  The  president,  Mr.  Peterson, 
was  a  nonresident  of  tills  state,  and  was  ab- 
sent Mr.  Wiebe  was  accompanied  by  W. 
R.  Coggeshall,  who,  in  his  testimony,  de- 
scribed himself  as  then  being  practical  man- 
ager under  Mr.  Wiebe.  It  is  Impossible  to 
state  what  transpired  at  this  conference,  in 
the  order  of  its  occturence,  though  we  might 
adopt  the  narrative  of  some  particular  wit- 
ness. Tbe  events  will  therefore  be  describ> 
ed  without  special  reference  to  their  order 
of  sequence.  At  first  the  request  for  an  ad- 
ditional loan  was  presented  to  the  officers  of 
the  banldng  company,  and  refused.  Mr. 
Coggeshall,  then  addressing  Mr.  Abbott,  in- 
quired If  Mr.  Wiel>e  could  not  sell  tbe  stock 
to  him  (Mr.  Coggeshall),  taking  notes  there- 
for, which  Mr.  Wiebe  might  indorse,  and 
turn  out  to  his  creditors,  and  in  that  way 
get  an  extension,  dispose  of  his  store,  and 
pay  100  cents  on  the  dollar.  Mr.  Abl>ott 
answered:  "No,  sir;  that  cannot  be  done." 
Mr.  Abbott  was  then  asked  If  a  bill  of  sale 
could  be  made  to  the  banking  company, 
taming  over  everything  to  said  company, 
and  allowing  Mr.  Wlebe  to  go  ahead,  and 
dose  out  his  own  property,  and  pay  100 
cents  on  the  dollar.  To  this  Mr.  Abbott  an- 
swered as  before,  and,  in  further  conversa- 
tion, said  that,  whatever  the  nature  of  tbe 
security  might  be.  It  must  tell  tbe  truth  on 
its  face,  so  that  any  one  who  should  see  it 
would  Icnow  tbe  exact  relations  of  the  par- 
ties to  it  The  only  proposition  acceptable  to 
the  bank  was  formulated  by  Mr.  Abliott,  and 
that  was  that  a  chattel  mortgage  should  he 
made  to  the  banking  company  upon  the  goods 
and  fixtures;  likewise,  that  a  mortgage 
should  be  made  upon  certain  real  property. 
To  the  question,  what  would  be  done  onder 
the  chattel  mortgage,  if  given,  the  answer 
was,  "Take  possession  at  once,  and  proceed 
to  sell  strictly  according  to  law."  Both 
Wlebe  and  Coggeshall  objected  to  this 
course  of  procedure,  because  thereby,  they 
said,  not  more  than  50  per  cent  of  the  value 
of  the  goods  would  be  realized.  Previous 
to  this  conversation,  Mr.  CoggestiaU  Iiad 
stated  that  the  stock  footed  up  $65,000,  and 
tliat  Mr.  Wlebe  owed  about  $68,000,  exclu- 
sive of  one  real-estate  mortgage  of  $8,000, 
and  anotbw  real-estate  mortgage  of  $3,000. 
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Wben  the  chattel  mortgage  was  demanded, 
with  the  explanation  as  to  what  was  to  be 
done  with  it,  both  Mr.  Wlebe  and  Mr.  Cog- 
ge  shall  asserted  that  the  stock  would  not, 
at  forced  sale,  bring  more  than  from  $15,000 
to  $18,000.  At  some  time  while  Mr.  Wlebe 
was  considering  the  only  terms  which  Mr. 
Abbott  would  offer,  Mr.  Packer,  one  of  the 
directors  of  the  banking  company,  in  the 
langruage  of  Mr.  Coggeshall,  "told  how  they 
treated  a  creditor  of  theirs  In  "Froy.  He 
said  a  fellow  failed,  and  they  took  posse*- 
sion  of  what  he  had,  and  then,  in  ten  days, 
they  had  a  compromise,  and  they  had  the 
fellow  on  his  feet  again."  The  language  at- 
tributed to  Mr.  Packer  by  Mr.  Coggeshall  is 
quoted  from  the  testimony,  for  otherwise  its 
Indeflniteness  could  not  be  fully  realized. 
For  a  like  reason,  the  language  of  Mr.  Cog- 
geshall, which,  ii  Is  argued,  disclosed  a 
fraudulent  purpose  on  the  part  of  the  offi- 
cers of  the  banking  company  In  taking  se< 
curlty,  is  reproduced  from  the  bill  of  excep- 
tions. Mr.  Abbott  was  cross-examining, 
when  the  following  interrogatories  were 
propounded  and  answered:  "Q.  Now,  then, 
what  was  said,  and  who  said  it,  in  reference 
to  Mr.  Wlebe's  creditora,— protecting  Mr. 
Wiebe  from  his  creditors?  A.  Well,  you 
know  what  you  said.  Q.  I  want  to  know 
what  was  said.  State  what  I  said.  That  Is 
what  I  want  If  I  said  anything.  Just  state 
what  it  was.  A.  Well,  I  hare  been  stating  it 
herfc  Q,  What  was  said  about—?  You  said 
something  was  said,  in  your  direct  examina- 
tion. In  regard  to  helping  Wlebe  to  a  settle- 
ment with  his  creditors.  Now,  I  want  to 
know  what  was  said,  and  who  said  it— what 
the  language  was.  A.  The  plan  was  sug- 
gested by  you.  Q.  What  was  the  plan  that  I 
suggested?  What  was  my  language?  A. 
The  plan  7  Q.  Yes,  sir.  A.  That  be  should  give 
a  mortgage  on  everything  he  bad.  Q.  For 
what  purpose?  A.  For  what  purpose?  Q. 
Yes,  sir.  A.  Well,  to  protect  the  bank,  first 
Q.  Yes,  sir;  and  whai  else?  A.  Then  to  do 
what  the  other  fellow—  The  other  fellow 
could  talk  to  him,  not  him  to  the  other  fel- 
low. Q.  You  say  that  I  used  that  language? 
A.  I  say  that  was  the  original  plan  of  that 
deal.  Q.  What  I  want  to  know  now  is  what 
was  said,  and  who  said  ItV  A.  Who  said  It? 
Q.  Yes;  aud  Just  what  each  man  said.  A.  The 
perfecting  of  that  plan  was  by  yon.  Q. 
Well,  Just  state  what  was  said.  A.  Well,  I 
have  stated  It  now  as  plain  as  it  can  be 
(.tnted.  Q.  Do  you  say  that  I  said  that— to 
protect  the  bank  first,  and  then  to  compel 
the  creditors  to  come  to  Wiebe,  and  not 
Wlebe  to  come  to  them?  A.  In  the  general 
conversation  I  will  make  an  affidavit—  Q. 
Never  mind.  You  are  on  oath  now.  I  sim- 
ply asked  yon  a  plain  question,— whether  I 
said  those  words,  or  whether  I  did  not?  A. 
Well,  I  will  be  responsible  for  what  I  say; 
that  that  meeting  at  the  bank  was  for  the 
purpose  of  seeing  what  could  be  done  for 
Mr.  Wiebe,  and  seeing  if  some  arrangement 


could  be  provided  whereby  be  could  get  an 
extension  on  his  liabilities,  or  perfect  some 
plan  whereby  he  could  force  a  compromise. 
Now,  that  is  as  plain  as  I  can  make  it  Q. 
Who  suggested  It?  Where  did  you  first  bear 
It?  A.  Where  did  I  first  hear  it?  Q.  Yes, 
sir.  A.  Mr.  Wiebe  and  I,  through  the  day, 
consulted  with  the  bank;  not  only  in  the 
morning,  but  in  the  afternoon.  We  consult- 
ed each  other  as  regarded  the  condition  of 
things,  and  went  there  to  the  bank  that 
night  with  the  idea  and  with  the  intention 
of  fixing  some  plan— I  will  reiterate  what  I 
have  Just  said- whereby  he  could  get  an  ex- 
tension, or  make  a  compromise  with  his 
creditors." 

Mr.  Wiebe,  at  the  meeting  of  February 
4th,  finally  consented  to  execute  to  the  bank 
the  chatt^  mortgage  and  the  real-estate  mort- 
gage, as  demanded.  There  were  then  pro- 
duced the  existing  evidences  of  indebtedness 
of  Mr.  Wlebe,  together  with  an  unrecorded 
real-estate  mortgage  by  him,  given  to  the 
banking  company  about  two  years  before  to 
secure  such  advances  as  should  be  made 
to  him.  Mr.  Wlebe  asked  that  this  real- 
estate  mortgage  might  not  be  recorded,  but 
that  another  should  be  taken  in  its  stead, 
because  of  certain  reasons  he  had  for  desir- 
ing this  course  to  be  taken.  It  appears  that 
these  reasons  were  that  Mr.  Wiebe  had  ob- 
tained credits  on  the  faith  of  certain  state- 
ments which  ignored  the  existence  of  this 
mortgage,  rendered  possible  by  the  failure 
to  record  it  The  notes  of  Wlebe  In  the  bank 
on  February  4th  were  three  in  number,— 
one  for  $10,000,  dated  January  30,  1801,  due 
March  1,  1891;  one  for  $3,000,  dated  Jan- 
uary 20,  1891,  doe  March  1,  1891;  and  (me 
for  $1,170,  dated  January  30, 1891,  due  March 
1,  1891.  There  was  taken  from  Mr.  Wiebe 
a  note  for  $15,792,  of  date  February  4,  1891, 
payable  to  the  banking  company  on  demand, 
with  10  per  cent  per  annum  interest  from 
data,  and  the  three  above-described  notes 
were  thereupon  surrendered  to  him.  Mr. 
Wiebe  gave  a  chattel  mortgage  on  hia  stock 
to  secure  this  note,  and  he  and  his  wife  like- 
wise made  a  real-estate  mortgage  for  the 
same  purpose,  and  Wiebe  then  received  the 
old,  unrecorded  mortgage.  When  all  this 
had  been  done,  Mr.  Packer  remarked  that 
it  was  as  clean  a  transaction  as  he  ever 
saw  in  his  whole  life.  After  the  mortgage 
had  been  given,  Mr.  Wiebe  started  to  leave 
the  room,  but  Immediately  came  back,  and 
said  that  he  had  two  or  three  checks  out, 
amounting  to  about  $100;  that  he  owed  his 
clerks  some  money,  and  had  no  ready  money 
with  which  to  pay  them,— and  asked  that 
the  banking  company  should  pay  the  out- 
standing checlcs,  and  honor  those  he  would 
give  to  his  clerks.  The  total  amount  neces- 
sary for  these  purposes  he  fixed .  at  $860, 
and  he  offered,  when  these  payments  were 
made,  to  give  his  note  for  the  amount  In 
respect  to  which  certain  notes,  amounting 
to  the  sum  of  $6,700,  held  by  the  bank  for 
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collectloii,  should  be  held  as  collateral  This 
proposition  was  assented  to,  and  afterwards 
the  banlclng  company  paid  out  about  $456, 
Instead  of  ^50,  the  amount  in  advance  es- 
timated as  being  necessary  for  the  purposes 
indicated.  The  excess  In  collaterals  over  the 
above  amount  paid  out  was  not  claimed  by 
the  bank,  but  was  held  subject  to  such 
disposition  as  should  be  made  of  them  by 
the  district  court  On  the  morning  follow- 
ing the  above  meeting,  possession  was  taken 
of  the  mortgaged  chattels  by  the  banking 
company,  which,  until  the  foreclosure  sale, 
maintained  such  possession  through  its  agent, 
3.  W.  Thompson,  except  as  said  possession 
was  interfered  with  by  the  attempted  hos- 
tile levies  of  Wood,  Brown  &  Co.  and  Step- 
pacher,  Arnold  &  Co.,  hereinbefore  mentioned. 
There  was  evidence  Introduced  tending  to 
show  that  very  soon  after  February  4,  1891, 
—probably  the  next  day,— Mr.  Wlebe' con- 
fessed Judgment  in  the  county  court  of  Hall 
county  in  favor  of  the  firm  of  Abbott  & 
Caldwell  for  the  sum  of  $500  for  services  as 
attorneys  at  law  to  be  rendered  by  that  Qrm 
In  the  future  in  his  behalf;  that  Mr.  Abbott, 
of  the  above  firm,  who  was  the  attorney  who 
on  the  night  of  Febraary  4th  acted  for  the 
banking  company  as  its  vice  president  and 
counsel,  advised  Mr.  Wiebe  what  course  he 
should  pursue  with  regard  to  certain  debts 
he  owed;  that  Mr.  Wiebe  afterwards  had 
desk  room  In  the  office  of  Abbott  &  Caldwell; 
that  Mr.  Caldwell,  Mr.  Abbott's  partner,  ad- 
vised Mr.  Wlebe's  collector  to  take  but  one 
or  two  accounts  with  him  at  one  time,  for 
fear  he  should  be  garnished  on  claims  against 
Wlebe  on  some  one  of  his  collecting  trips, 
and  otherwise  counseled  said  collector;  that, 
immediately  after  the  stock  of  Wlebe  was 
taken  into  the  possession  of  the  banking 
company,  Wlebe's  creditors  were  clamorous 
tot  confessions  of  judgment;  and,  that  In 
respect  to  authorizing  such  Judgments,  Mr. 
Abbott  was  Mr.  Wlebe's  legal  adviser.  One 
witness  testified  that,  while  so  acting,  Mr. 
Abbott,  as  Mr.  Wlebe  told  witness,  advised 
Mr.  Wiebe  not  to  confess  Judgment  in  fav- 
or of  any  outside  creditor.  This,  Mr.  Ab- 
bott, In  his  testimony,  denied  having  done. 
There  was  evidence  of  grave  misconduct  on 
the  port  of  Mr.  Wiebe,  such  as  secreting  his 
books,  taking  notes  of  customers  dated  an- 
terior to  February  4,  1801,  etc.  These  acts, 
however,  are  not  shown  to  have  been  known 
to  or  countenanced  by  any  one  connected 
with  the  banking  company,  and  hence,  In 
any  view,  are  Immaterial  as  respects  that 
company. 

The  evidence,  aside  from  the  disproportion 
alleged  between  the  value  of  the  goods  and 
property  mortgaged  and  the  debt  secured 
thereby,  by  which  It  Is  claimed  that  the  ex- 
istence of  a  fraudulent  Intent  on  the  part  of 
the  mortgagee  was  established,  has  been 
fully  set  out,  even  to  tedlousness,  that  It 
may  appear  how  unsatisfactory  was  this  part 
of  this  proof.    There  was  due  the  banking 


company  the  full  amount  for  which  security 
was  taken.  There  was  no  secret  trust  As 
soon  as  t practicable  after  the  execution  of 
the  chattel  mortgage,  possession  thereunder 
was  taken,  and  thenceforward  retained. 
The  evidence  of  Mr.  Coggeshall,  while  It  In- 
timated that  there  existed  a  secret  purpose 
in  making  the  mortgage,  aside  from  securing 
the  amount  due  from  Mr.  Wlebe,  disclosed 
no  fact  or  utterance  showing  that  any  of  the 
officers  of  the  banking  company  was  aware 
of  such  purpose.  It  Is  probable  that  Mr. 
Wiebe  and  Mr.  Coggeshall,  after  the  fruit- 
less application  to  the  cashier  for  a  further 
advance  of  $5,000,  in  view  of  the  conference 
which  was  appointed  to  be  had  In  the 
evening,  considered  various  plans  which 
might  be  advantageous  to  Mr.  Wiebe.  This 
practically  was  what  Mr.  Coggesball's  testi- 
mony amounted  to,  and  this  theory  Is  ren- 
dered probable  by  the  promptness  with 
which  there  was  advanced  at  the  meeting, 
first  a  proposition  that  Wiebe  should  take 
Coggesball's  notes  on  long  time  for  his 
stock,  with  the  approval  of  the  bank,  fol- 
lowed, when  rejected,  by  another  proposi- 
tion, which. was  that  the  banking  company 
Itself  should  purchase.  Since  each  of  these 
was  declined,  the  banking  company,  ao  far 
as  the  evidence  shows,  was  free  from  any 
participation  in  the  plans  or  purposes  of  Mr. 
Wiebe  and  Mr.  Coggeshall.  Mr.  Goggeshall's 
version  of  what  was  said  by  Mr.  Packer, 
as  has  been  already  Intimated,  was  not  very 
clecu*.  Mr.  Coggesball's  exact  language  was, 
"The  principal  thing  he  said  was—  He  told 
how  they  treated  a  creditor  of  theirs  back  In 
Troy.  Q.  What  did  he  say?  A.  He  said  a 
fellow  failed,  and  they  took  possession  of 
what  he  hadi,  and  then.  In  ten  days,  they 
had  a  compromise,  and  they  had  the  fellow 
on  his  feet  again.  That  was  the  sum  and 
substance  of  it"  Passing  over  the  very  evi- 
dent misuse  of  the  word  "creditor"  for 
"debtor,"  Mr.  Packer  .simply  stated.  In  ef- 
fect that  a  man  failed,  owing  Mr.  Packer 
and  some  one  else,  who  took  possession  of 
what  he  had,  and  In  10  days  they  had  a 
compromise,  and  the  fellow  on  his  feet  again. 
In  the  first  place,  this  language  does  not 
seem  specially  to  have  been  directed  to  Mr. 
Wlebe;  and.  If  It  was  Intended  as  an  In- 
ducement to  Wlebe,  It  was  at  variance  with 
the  straightforward,  nncompromlslng  terms 
proposed  and  exacted  by  Mr.  Abbott  who, 
as  all  the  witnesses  concede,  had  charge  of 
and  directed  the  transaction  of  this  busi- 
ness for  the  banking  company.  Mr.  Wlebe 
was  not  sworn,  and  It  was  therefore  not 
shown  that  he  heard  this  statement  of  Mr. 
Packer.  Of  all  the  witnesses  who  testified 
as  to  the  occurrences  at  this  meeting,— and 
there  were  six  of  them,— Mr.  Coggeshall  was 
the  only  one  who  mentioned  this  language. 
It  would  therefore  seem  that  It  must  not 
of  necessity,  be  conj^tured  that  Mr.  Wlebe 
heard  It  since,  apparently.  It  was  addressed 
to  no  one  In  particular.    The  other  runark 
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of  Mr.  Packer,  that  that  was  as  clean  a 
transaction  as  be  ever  saw  in  his  whole  life, 
If  accepted  literally,  was  proof  of  the  ab- 
sence of  fraud,  rather  than  Its  existence. 
The  assumption  that  It  was  spoken  Ironically 
could  be  entertained  only  upon  the  hypothe- 
sis that  the  transaction  was  so  obrlonsly 
con-upt  that  therefrom  the  irony  would  be 
apparent  Whether  or  not  corruption  exist- 
ed is  the  very  question  to  be  determined; 
hence  this  lang^uage  does  not  aid  our  inves- 
tigation. The  existence  of  an  unrecorded 
mortgage  to  secure  advances  to  be  made  to 
Mr.  Wiebe  for  two  years  previous  to  the 
date  whereon  the  new  mortgage  was  exe- 
cuted was  an  unusual  circumstance.  The 
fRllure  to  record  an  instrument  of  this  kind 
Impairs  its  operation  to  the  extent  pre- 
scribed In  section  16,  c.  73,  Comp.  St,  which 
Is  in  the  following  language:  "Sec.  16.  All 
deeds,  mortgages,  and  other  instruments  of 
■writing  which  are  required  to  be  recorded, 
•hall  take  effect  and  be  In  force  from  and 
after  the  time  of  delivering  the  same  to 
the  register  of  deeds  for  record,  and  not  be- 
fore, as  to  all  creditors  and  subsequent  pur- 
chasers in  good  faith  without  notice;  and 
all  such  deeds,  mortgages,  and  other  Instru- 
ments shall  be  adjudged  void  as  to  all  such 
creditors  and  subsequent  purchasers  with- 
oiat  notice,  whose  deeds,  mortgages,  and  oth- 
er instruments,  shall  be  first  recorded;  pro- 
Ylded,  that  such  deeds,  mortgages,  or  in- 
Btmments  shall  be  valid  between  the  par- 
tlflB."  The  record  of  an  instrument  of  the 
character  above  indicated  is  to  Impart  notice 
of  its  existence.  It  might  be  that  the  with- 
holding from  record  of  a  mortgage  of  real 
property  would  be  so  obviously  part  of  a 
plan  to  deceive  that  greater  force  should  be 
imputed  to  it  than  prescribed  by  the  section 
jTiat  quoted.  No  such  condition  Is,  however, 
found  In  this  case.  It  Is  true,  Mr.  Wiebe's 
misrepresentation  as  to  the  unincumbered 
condition  of  his  property  was  to  some  extent 
rendered  plausible  by  the  absence  from  the 
record  of  his  mortgage.  But  this  action  was 
la  no  way  founded  upon  such  mortgage.  The 
banking  comi>any  was  not  aware,  so  far  as 
the  evidence  shows,  that  Mr.  Wiebe  was 
making  statements  which  ignored  the  exist- 
ence of  Its  mortgage.  If  It  had  been,  and 
nevertheless  had  taken  no  steps  to  correct 
the  misinformation  given  by  Mr.  Wiebe  In 
bis  efforts  to  establish  his  right  to  credit, 
the  banking  company  might  have  been  es- 
topped, as  against  parties  so  deceived,  from 
asserting  its  mortgage.  But  this  would 
have  been  on  the  theory  that  the  banking 
company  was,  in  effect,  a  participant  in  the 
Aee^tion  practiced.  No  case  has  come  with- 
in our  knowledge  which  holds  that  the  mere 
failure  to  file  a  mortgage  for  record  raises 
a  presumption  that  such  mortgage  Is  void, 
and  nothing  short  of  this  would  sustain  the 
contention  of  the  appellees.  It  is  quite  pos- 
sible that  each  member  of  the  firm  of  Abbott 
■tt  CaUwM  may  have  manifested  too  much 


interest  in  the  affairs  of  Mr.  Wiebe  aAer  his 
store  had  been  closed.  In  none  of  these 
transactions,  however,  did  either  of  these 
gentlemen  assume  to  act  for  the  banking 
company.  They,  as  attorneys  at  law,  ac- 
cepted of  business  tendered  by  Mr.  Wiebe, 
and,  that  they  might  be  paid  therefor,  ot>- 
tained  his  confession  of  judgment  for  pros- 
pective fees.  They  also  acted  tor  some  of 
his  creditors  In  obtaining  judgment  against 
him  by  confession,  and  thereon  procured 
to  be  made  certain  so-called  levies  of  exe- 
cutions subject  to  the  mortgage  of  the  bank- 
ing company.  Whatever  of  impropriety 
there  may  have  been  in  any  of  these  pro- 
ceedings was  chargeable  Individually  to 
Messrs.  Abbott  &  Caldwell,  as  attorneys  at 
law,,  and  was  in  no  way  imputable  to  the 
banking  company,  which  was  a  corporation 
exclusively  engaged  in  the  business  of  bank- 
ing. 

From  the  unsubstantial  character  of  the 
above  evidence.  It  is  quite  apparent  that  the 
finding  that  the  chattel  mortgage  was  in- 
valid was  based  upon  other  facts  than  those 
above  discussed.  At  the  time  of  the  entry  of 
the  decree  in  the  district  court  (November 
16,  1892)  there  had,  within  a  comparative 
recent  time,  been  delivered  by  this  court  cer- 
tain opinions  which  were  generally  under- 
stood to  have  established  the  doctrine  that 
the  mere  fact  that  the  value  of  the  property 
mortgaged  was  In  excess  of  the  amount  se- 
ctired,  with  probable  depredations  in  value, 
and  such  costs  and  outlays  as  must  neces- 
sarily be  expended  in  making  collection  from 
the  security  pledged,  ipso  facto,  invalidated 
the  mortgage.  Doubtless  this  understanding 
of  the  doctrine  established  by  this  court  was 
largely  responsible  for  the  finding  adverse  to 
the  validity  of  Wiebe's  chattel  mortgage  to 
the  banldng  company.  Mr.  Coggeshall,  a  wit- 
ness for  the  defendants,  estimated  the  ac- 
ttial  value  of  Mr.  Wiebe's  stock  on  February 
4,  1891,  at  137,000.  The  invoice  of  date  Feb- 
ruary 1,  1891,  showed  Its  value  was  $43,000. 
Mr.  Coggeshall's  testimony  was  that  it  sold 
to  the  very  best  advantage  as  It  was  sold, 
and  that  $28,700,  the  amount  actually  paid 
on  foreclosure  sale,  was  all  that  at  such  sale 
it  could  reasonably  be  expected  to  bring. 
There  was  evidence  that  the  value  of  the 
real  property  mortgaged  contemiMiraneonsly 
with  the  chattels  was  $8,000,  so  that  if  this 
sum  is  added  to  the  price  for  which  the  goods 
sold  ($23,700),  the  real  and  personal  property 
actually  mortgaged  was  of  a  value  about 
double  the  amount  thereby  secured.  Under 
these  conditions,  the  opinions  in  the  cases  of 
Bonus  V.  Carter  (filed  in  the  July  term,  1887) 
22  Neb.  617,  85  N.  W.  394;  Morse  v.  Steinrod 
(filed  March  11.1890)  29  Neb.  108.  46N.W.922; 
Brown  v.  Work  (filed  Nov.  25,  1890)  30  Neb. 
800,  47  N.  W.  192;  and  Thompson  v.  Drug 
Co.  (filed  Jan.  B,  1892)  83  Neb.  714,  BO  N.  W. 
948,— without  doubt,  greatly  conduced  to  the 
defeat  of  the  banking  company's  mortgage 
in  the  district  court   Of  the  above  cases, 
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Bomu  T.  Carter  was  expressly  overruled  In 
Joues  T.  Loree  (filed  Oct  4,  1893)  87  Neb. 
816,  56  N.  W.  300.  The  right  of  a  debtor  In 
good  faith  to  prefer  certain  bona  fide  credit- 
ors to  the  exclusion  of  others,  unless  per- 
haps, with  the  above  exceptions,  has  been 
uniformly  recognized  by  this  court  Llninger 
T.  Raymond,  12  Neb.  19,  9  N.  W.  650;  Grimes 
T.  Farrington,  19  Neb.  48,  26  N.  W.  618; 
Nelson  T.  Garey,  16  Neb.  531,  19  N.  W.  630; 
Blerbower  v.  Polk,  17  Neb.  268,  22  N.  W. 
698;  CosteUo  y.  Chamberlain,  36  Neb.  46, 
53  N.  W.  1034;  Dry-Goods  Co.  v.  McPheely, 
37  Neb.  800,  56  N.  W.  389;  Jones  v.  Loree, 
87  Neb.  816,  50  N.  W.  390;  Farwell  Co.  v. 
Wright,  38  Neb.  446,  58  N.  W.  984;  Kav- 
anaugh  v.  Oberfelder,  87  Neb.  649,  66  N.  W. 
810;  Sherwln  v.  Gaghagen,  39  Neb.  238,  67 
N.  W.  1005;  Hewitt  v.  Banking  Co.,  40  Neb. 
820,  69  N.  W.  603.  In  the  case  of  Dry-Goods 
Co.  T.  McPheely,  supra,  the  following  lan- 
guage was  used:  "We aire  not  prepared  to  say 
that  a  mortgage  would  be  fraudulent  solely 
because  the  value  of  the  property  mortgaged 
was  two,  or  even  three,  times  greater  than 
the  debt  Whether  It  would  be  would  be 
a  question  of  fact,  for  a  Jury  or  trial  court, 
and  not  a  question  of  law.  A  debtor  has 
a  right  to  prefer  his  creditors,— to  pay  part 
in  full,  to  the  exclusion  of  others,— and  he  has 
a  right  to  secure  the  debts  of  a  part  of  his 
creditors  to  the  exclusion  of  others;  and  this 
Is  true  whether  he  be  insolvent,  or  in  failing 
circumstances,  or  not  AH  that  the  law  re- 
quires of  him  is  that  he  should  act  honestly; 
that  his  disposition  of  his  property  should  not 
be  made  for  the  fraudulent  purpose  of  hin- 
dering, delaying,  or  defrauding  his  creditors; 
and,  whether  an  act  of  a  debtor  in  the  dis- 
position of  his  property  was  fraudulent  Is 
always  a  question  of  fact  and  not  a  question 
of  law.  Section  20,  c.  32,  Comp.  St,  provides: 
The  question  of  fraudulent  Intent  ••  •  • 
shall  be  deemed  a  question  of  fact  and  not  of 
law.' "  In  an  opinion  prepared  by  Irvine,  C, 
In  the  case  of  Dry-Goods  Ca  t.  Bremen 
(filed  at  this  term)  62  N.  W.  1106,  another 
phase  of  this  question  was  under  considera^ 
tion,  and  the  history  of  the  decisions  of  this 
court  in  connection  therewith  were  fully  con- 
sidered, closing  with  the  following  language: 
"If  we  should  hold  that  the  taking  or  giving 
of  Inadequate  security  constituted  the  trans- 
action fraudulent  we  would  probably  hold 
that  a  debtor  could  never  safely  secure  his 
creditor.  The  argument  has  always  been  the 
other  way,  and  it  has  often  been  said  that 
the  taking  and  giving  of  security  in  value 
greatly  in  excess  of  the  debt  is  evidence 
tending  to  prove  fraud.  It  would  not  do  to 
say  that,  because  a  debtor  cannot  give  ade- 
quate security,  he  must  refrain  from  giving 
any,  or  leave  the  transaction  open  to  attack 
as  constituting  a  fraud  in  law."  As  waa 
pointed  out  in  Dry-Goods  Co.  v.  McPheely, 
anpia,  the  statute  of  this  state  therdn  re- 
ferred to  provides  that  the  question  of  f  raudn- 
lent  Intent  shall  be  deemed  a  question  of  fact. 


and  not  of  law.  This  statatory  provision  di- 
rectly negatives  the  proposition  that  from 
the  taking  of  security  In  excess  of  the  amount 
to  be  secured  the  law  implies  a  fraudulent 
intent  As  pointed  out  by  Commissioner  Ir- 
vine, the  disproportion.  If  one  exists.  Is  but 
a  matter  of  evidence,  to  be  given  socta  con- 
sideration as,  in  the  light  of  surrounding  dr- 
cumstances,  it  may  be  entitled  to  receive  in 
determining  a  question  of  fact  We  cannot  be- 
lieve that  with  this  proposition  considered  aa 
above  Indicated,  there  was  sufficient  evidence 
to  sustain  the  finding  that  the  chattel  mort- 
gage made  by  Mr.  Wiebe  to  the  Grand  Island 
Banking  Company  was  fraudulent  or  invalid. 
It  follows,  as  a  consequence  of  this  view,  that 
t]ie  costs  and  expenses  of  foreclosing  plain- 
tiff's chattel  mortgage  should  be  allowed, 
since  they  were  provided  for  by  the  terms  of 
the  mortgage.  There  was  evidence  that  this 
amouit  was  $883.85,  but  in  the  supplemental 
petition  the  amount  was  fixed  at  but  $866.35, 
which  must  controL  We  conclude,  therefore, 
that  inferior  only  to  the  claim  established  for 
taxes,  the  Grand  Island  Banking  Company 
is  entitled  to  receive  payment  of  the  amount 
secured  by  its  chattel  mortgage  at  the  date 
of  the  foreclosure  sale,  and  the  sum  of  ^866.- 
35,  expenses  Incidental  to  such  foreclosure; 
and  that  after  such  payments  have  been  de- 
ducted the  remaining  funds  derived  from  said 
foreclosure  sale,  and  the  collateral  notes,  and 
the  collections  therefrom  made  by  said  bank- 
ing company,  should  be  applied  upon  the 
claims  of  other  creditors  of  Charles  A.  WIebe 
In  the  same  order  of  priority  between  them- 
selves as  was  decreed  In  the  district  court; 
and  that  the  Grand  Island  Banking  Company 
should  recover  Its  costs.  That  a  decree  may 
be  entered  in  this  case  conformably  to  the 
views  above  expressed,  the  Judgment  of  the 
district  court  is  reversed. 

HARKISON.  J.,  not  sitting. 


STOPPEBT  V.  NIBBLE. 
(Supreme  Court  of  Nebraska.     May  21,  1895.) 

BaBTUIDT   PsOOSCDINOB — JUSIBDIOTIOK  OF  CoUil- 

TT  Jdoob— Chabactbk  OF  Pboceed- 

INO— EVIDBNOX. 

1.  Proceedings  under  chapter  37,  Comp.  St, 
entitled  "lUeeitlmate  Children,"  are  withK  the 
jurisdiction  of  a  county  judge,  and  may  be  insti- 
tuted and  hearing  bad  before  such  judge. 

2.  Errors  committed  by  a  Justice  of  Uie  peace 
or  county  judge  in  excluding  testimony  during 
the  examination  of  the  complainant  in  a  bastardy 
case  will  not  affect  the  juriadiction  of  the  district 
court 

8.  An  action  under  the  provisions  of  one  stat- 
nte  in  relation  to  "iUegitimate  children"  is  in  Its 
nature  a  civil  proceeding,  and  the  miee  govemint 
such  proceedings  apply  to  it  and  each  party  is  en- 
titled to  but  three  peremptory  challenges  to  jurors. 

4.  Motions  for  change  of  venae  and  for  con- 
tinuance are  addressed  to  tiie  aoond  discretion 
of  the  trial  court  and,  unless  it  appears  that 
there  has  been  an  abuse  of  such  discretion,  its 
ruling  tbereon  will  not  be  disturbed. 

6.  The  character  and  reputation  of  the  de- 
fendant for  chastity  and  virtue  is  not  an  Issue 
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in  an  action  of  bastardy,  and,  notwithitanding 
proof  of  the  factii  of  his  having  sexual  connection 
witk  the  complainant,  and  of  hia  being  the  father 
of  her  child,  may  affect  hia  reputation  for  diaati- 
ty,  he  cannot  involve  the  aid  of  hia  preTioos  repu- 
tation in  that  respect  aa  tendins  to  disprove  anch 
facta. 

9.  Where  the  worda  of  a  statute  are  plain,  di- 
rect, and  unambiguous,  no  interpretation  la  need- 
ed to  ascertain  mai  meaning;  a  mere  reading 
will  suffice. 

7.  The  portion  of  section  6,  c  87,  Oomp.  St, 
entitied  "lUegitimate  Children,"  in  whi«m  ap- 
pears the  statement,  "And  at  the  trial  of  such  is- 
sue the  examination  before  the  justice  shall  be 
given  in  evidence."  authorizes  the  offer  and  in- 
troduction in  evidence  by  either  party,  during 
trial  in  the  district  court,  of  the  exambiation  of 
complainant  in  an  action  of  bastardy,  taken  be- 
fore a  Justice  of  the  neace  or  county  judge. 

8.  An  instruction  worded  aa  follows:  "It  la 
a  fundamental  principle  of  law  and  evidence 
that,  if  a  witness  is  found  to  have  sworn  falsely 
npon  one  material  point,  such  witness  should  be 
presumed  to  have  testified  falsely  on  every  other 
material  point.  If  you  find  the  plaintiff  has  tes- 
tified falsiely  on  one  matter  material  to  her  case, 
yon  are  at  liberty  to  disregard  her  entire  testi- 
mony for  that  reason  alone," — was  requested  to 
be  given  by  plaintiff  in  error,  and  the  request  re- 
fused by  tiie  trial  court  BM  not  error,  for  the 
reason  tiiat  the  instruction  was  defective  and  er- 
roneous, in  that  its  statements  in  relation  to  a 
witness  or  the  plaintiff  swearing  falsely  were  not 
qualified  by  the  words  "willfully"  or  "intentional- 
ly" or  others  of  like  import  and  did  not  correct- 
ly express  tbe  rule  Invoked  of  "Falsns  in  uno,fal- 
sua  in  omnibus." 

9.  Errors  assigned  In  a  group,  with  reference 
to  the  giving  or  refusal  to  give  instructions,  will 
be  examinedf  no  further  than  is  necessary  to  as- 
certain that  one  of  the  instructions  given  was 
correct,  or  one  refused  properly  rejected. 

10.  In  an  action  of  bastardy  the  defendant  Is 
entitled  to  ask  the  complainant,  during  cross-ex- 
amination, whether  she  had  sexual  connection 
with  other  men  at  or  near  the  time  the  child  was 
begotten,  and  to  have  such  questions  answered; 
and  it  ii  error  to  reatrict  the  range  of  such  cross- 
examination  to  a  number  of  days  less  than  the 
period  of  gestation,  especially  so  when,  as  in  the 
case  at  bar,  the  time  excluded  by  the  restriction  is 
the  ten  days  or  two  weeks  immediately  prior  to 
the  date  when  tbe  complainant  has  testified  she 
had  tbe  first  act  of  sexual  intercourse  with  de- 
fendant, and  also  within  the  period  of  gestation. 

11.  This  court  will  not  review  the  rulings  of 
a  tria>  court  admitting  testimony,  unless  the 
particular  rulings  claimed  to  be  erroneous  are  defi- 
nitely pointed  out  in  the  allegations  of  the  peti- 
tion in  error. 

12.  Evidence  of  declarations  of  the  complain- 
ant in  a  bastardy  suit  in  which  she  claimed  the 
defendant  was  the  father  of  her  child,  made  dur- 
ing ordinary  conversations,  or  out  of  court,  and 
not  during  her  testimony  before  the  justice  or 
county  Jud^  or  the  district  court  ia  incompetent 
and  inadmissible. 

13.  The  purposes  of  a  bastardy  proceeding  are 
to  compel  tne  father  of  the  child  to  assist  the 
mother  In  its  support  and  maintenance,  and  to  in- 
demnify tbe  county  against  its  becoming  a  pub- 
lic charge;  and  the  portion  of  section  1,  c.  37, 
Comp.  St  1883,  in  which  it  is  provided  that  the 
party  accused  and  the  complainant  may  make  a 
settiement  in  so  far  as  the  relief  sought  is  for 
her  assistance  and  benefit,  is  but  an  Incident  to 
such  object  nf  the  law,  and  Is  expressed  in  the 
tide  of  the  act  for  the  maintenance  and  support 
of  illegitimate  children,  approved  Febmarv  25, 
1875.     For  act  see  Sess.  Laws,  1876,  p.  53. 

(Syllabua  by  the  Court) 

Brtor  to  district  court.  Cedar  county;  Nor^ 
ris.  Judge. 

Bastardy  proceeding  by  Elizabeth  Nlerle 
against  Frank  H.  Stoppert     Judgment  for 


complainant,    and    defendant   brings    error. 
Reversed. 

Wilbur  F.  Bryant,  for  plaintiff  in  error. 
Gooding  &  Weed,  for  defendant  in  error. 

HARRISON,  J.  On  the  12th  day  of  July, 
1892,  the  defendant  In  error  filed  a  complaint 
with  the  county  Judge  of  Cedar  county,  In 
whicb  she  charged  the  plaintiff  in  error  with 
the  paternity  of  her  unborn  bastard  child.  A 
warrant  was  issued,  and  the  plaintiff  in  error 
was  arrested,  and  brought  before  the  county 
Judge,  and  on  hearing  was  held  to  appear 
before  the  district  court  to  answer  tbe 
charge.  During  the  next  term  of  the  district 
court  in  Cedar  county,  after  some  prelimi- 
nary matters  (which  will  be  noticed  in  their 
order  In  so  far  as  objected  to  and  properly 
assigned  as  error)  had  been  presented,  and 
disposition  made  of  them,  tbe  case  was  tried 
before  tbe  court  and  a  Jury,  and  the  defend- 
ant pronounced  guilty  by  the  Jury  In  their 
verdict,  and,  after  motion  for  new  trial  was 
heard  and  overruled,  adjudged  by  the  court 
to  pay  to  the  complainant  the  sum  of  $150, 
and  the  further  sum  of  $10  per  month  until 
the  child  should  be  10  years  of  age,  and  the 
costs;  with  the  further  requirement  that  be 
give  a  bond  In  the  sum  of  $1,200,  to  secure 
the  tierformance  of  the  Judgment  and  order 
of  tbe  court  and,  If  such  bond  was  not  given, 
be  committed  to  Jail,  etc.  To  reverse  this 
Judgment  the  case  has  been  brought  by  pro- 
ceedings in  error  to  this  court 

Tbe  first  assignment  of  error  In  plaintiffs 
brief  Is  that  the  court  erred  In  overruling  a 
motion  to  strike  the  case  from  tbe  files,  by 
which  we  presume  was  meant  to  dismiss  It, 
as  that  would  bave  been  the  effect  of  an  or- 
da  sustaining  the  motion,  on  the  ground  that 
the  preliminary  examination  was  before  the 
county  Jtidge,  and  that  a  county  Judge  has  no 
Jurisdiction  of  a  complaint  in  an  action  for 
bastardy.  Tbe  question  of  the  Jurisdiction 
of  a  county  judge  in  such  a  proceeding  as 
this  was  presented  to  this  court  in  Ingram  v. 
State,  24  Neb.  33,  87  N.  W.  943,  and  in  the 
opinion  then  written  it  was  held:  "The  coun- 
ty Judge  has  Jurisdiction  to  hear  proceedings 
instituted  under  chapter  37  of  Compiled  Stat- 
utes, entitied  'lUegitimate  Children;'"  and 
we  are  satisfied  with  the  conclusion  reached 
at  that  time  and  will  adhere  to  it 

It  is  further  urged  that  the  trial  court 
should  not  have  admitted  in  evidence  the 
testimony  of  the  complainant  given  at  the 
preliminary  hearing  before  the  county  Judge, 
for  two  reasons:  First  the  testimony  of  the 
complainant  taken  at  tbe  preliminary  hearing 
can  be  used  by  the  defendant,  but  not  intro- 
duced in  behalf  of  the  complainant;  second, 
the  county  Judge  erred  in  sustaining  objec- 
tions to  questions  propounded  to  complain- 
ant for  defendant  during  the  hearing.  With 
reference  to  the  second  of  tbe  above  reasons, 
it  will  suffice  to  say  that  the  question  raised 
was  presented  to  this  court  in  tbe  case  of 
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AltBchnler  t.  Algnza,  the  decision  In  which 
ts  reported  In  16  Neb.,  commencing  on  page 
361,  and  21  N.  W.,  on  page  401.  The  error 
assigned  being,  as  in  the  case  at  bar,  that  to 
questions  asked  the  complainant  during  her 
cross-examination  at  the  time  she  Instituted 
her  action  before  the  justice  of  the  peace,  ob- 
jections were  made  and  sustained,  and  the 
evidence  sought  to  be  elicited  thus  excluded; 
and  It  was  then  said  that  error  committed  by 
•the  Justice  of  the  peace  or  examining  mag- 
istrate In  the  exclusion  of  testimony  during 
the  examination  of  the  complainant  does  not 
affect  the  Jurisdiction  of  the  district  court. 
The  first  of  the  reasons,  as  above  stated.  In 
regard  to  the  admission  of  the  evidence  tak- 
«n  at  the  examination  before  the  county 
jndge,  we  will  pass  for  the  present,  and  re- 
vert to  It  hereafter. 

It  is  farther  assigned  as  error  that  the  de- 
fendant was  allowed  but  three  peremptory 
-challenges.  The  rule  In  regard  to  the  number 
of  peremptory  challenges  to  which  either 
party  Is  entitled  in  a  case  like  the'  one  at 
bar  was  announced  by  this  court  in  Krem- 
lins T.  Lallman,  16  Neb.  280,  20  N.  W.  383, 
where  It  was  stated  that  three  was  the  cor- 
rect number.  We  are  satisfied  with  the  con- 
clusion reached  in  that  case,  and  the  rule  es- 
tablished. 

It  Is  contended  that  the  trial  court  erred 
In  overruling  the  defendant's  motion  for  a 
change  of  venne.  There  were  some  affi- 
davits filed  in  support  of  this  motion,  and  al- 
so some  In  opposition;  and,  after  an  exam- 
ination of  them,  we  do  not  feel  warranted  In 
Baying  that  the  trial  court  was  wrong  in  con- 
-cludlng  that  the  defendant  coald  have  a  fair 
and  impartial  trial  In  the  county  where  the 
action  was  pending,  and  It  was  not  error  to 
-overrule  the  motion.  Railroad  C!o.  ▼.  fra- 
sier.  25  Neb.  43,  40  N.  W.  604.  Such  a  mo- 
tion Is  addressed  to  the  sound  discretion  of 
the  court,  and,  unless  It  appears  that  there 
was  an  abuse  of  such  discretion,  its  ruling 
tipon  the  same  will  not  be  disturbed.  Smith 
V.  State,  4  Neb.  277.  There  was  no  unfair 
«xerclse  of  discretion  by  the  trial  court,  in 
Its  ruling  upon  the  motion  In  this  case  for  a 
change  of  venue;  hence  it  Is  approved. 

A  motion  for  continuance  was  filed  on  be- 
half of  defendant,  which  was  denied  by  the 
court,  and  this  action  Is  assigned  for  error. 
The  disposition  of  such  an  application  is  one 
which  calls  for  the  exercise  of  the  discretion- 
ary power  of  the  trial  court;  and.  If  no 
abuse  of  such  power  appears,  there  is  no 
«rror;  and,  as  an  examination  of  the  record 
discloses  to  us  no  Just  cause  for  complaint 
In  this  respect,  the  action  qt  the  district 
court  in  denying  the  motion  must  be  allow- 
ed to  stand. 

During  the  trial  plaintiff  in  error  called  a 
witness  to  prove  his  reputation  for  virtue 
and  chastity,  and  an  objection  interposed  to 
the  testimony  was  sustained  by  the  conrt, 
and  the  evidence  excluded.  The  plaintiff  in 
'error  made  the  offer  to  prove  the  facts  to 


establish  his  reputation  in  the  pari 
stated,  and  the  court  adhered  to  its 
ruling.  The  case  on  trial  Is  in  the  na 
a  civil  action;  and  In  such  actions, 
the  reputation  in  any  particular  is 
Issue,  and  has  no  direct  bearing  ni 
questions  involved,  evidence  of  it  Is  n 
petent  or  material.  Such  testimony 
admissible  in  an  action  for  damages 
assault  or  assault  and  battery.  In 
tion  for  damages  for  the  alleg<ed 
and  malicious  setting  fire  to  and  1 
some  stacks  of  wheat  belonging  to  ] 
It  was  held  that  evidence  of  defendan 
character  was  not  admissible.  Ba 
Thompson,  66  Iowa,  571,  9  N.  W.  88 
such  a  case,  no  matter  how  serious  i 
delinquency  may  be  Involved  in  a  fa 
how  much  the  establishment  of  the  ti 
affect  a  party's  reputation,  he  cannot 
the  aid  of  his  previous  reputation  to  i 
the  fact"  Smets  v.  Plunket,  1 
372.  See,  also,  Bolck  v.  Blssell  (M 
N.  W.  65;  Klien  v.  Bayer  (Mich.)  4: 
991;  Norris  v.  Stewart's  Heirs  (N. 
S.  E.  012;  Gough  v.  St  John.  16  We 
Character  is  not  in  issue  In  bastar 
ceedlngs.  Sldlinger  ▼.  Bucklln,  64  I 
Houser  v.  State,  03  Ind.  228.  The  c 
of  character  offered  by  plaintiff  in  er 
not  admissible,  and  the  court  did 
in  excluding  it 

We  will  now  return  to  the  aaslgni 
error  which  we  passed  over,— that  tl 
was  in  error  In  allowing  defendant  in 
introduce  the  evidence  taken  daring 
amlnation  before  the  county  Judge,  tli 
tiff  In  error  having  objected  to  snch 
slon.  It  Is  claimed  by  plaintiff  in  er 
the  examination  of  complainant  be< 
Justice  of  the  peace  in  an  action  of  b 
is  directed  by  the  law  to  be  preserv 
a  transcript  made  of  It  and  forwa 
the  district  court  with  the  other  pap 
the  benefit  of  the  defendant  in  the 
and  he  may  waive  Its  use  as  ertdenct 
the  trial  of  the  cause  in  the  distrtc 
and.  If  he  does  so,  it  cannot  be  introd' 
the  other  party  to  the  action.  We  a 
by  counsel  for  plaintiff  in  error  to  t 
of  Strickler  v.  Grass,  32  Neb.  811,  4A 
804,  as  supporting  the  above  con 
There  are  some  expressions  used  in  tl 
Ion  In  that  case  that  lend  some  color 
a  claim,  bat,  as  we  read  the  case  < 
does  not  discnss  or  pass  upon  the  pol 
ed  In  the  case  at  bar,  but  discusses 
ddes  an  entirely  different  questloi 
court  has  said  in  an  action  of  bastan 
schnler  v.  Algaza,  supra)  that:  •* 
The  evidence  of  the  complainant  on  i 
Ilmlnary  examination,  reduced  to  wri 
the  Justice,  and  transmitted  to  the 
court  Is  for  the  purpose  of  conflnnlni 
peaching  her  testimony  in  the  lattei 
•  •  •"  But  it  may  be  said  that  th 
ment  last  quoted,  viewed  as  a  prece 
subject  to  the  same  Inflnnltles  as  t 
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of  Strlckler  t.  Oran,  sapn,  and  probably  it 
Is  open  to  the  same  objection.  But,  be  this 
as  It  may,  In  section  6  of  chapter  37,  under 
the  statutory  proyisions  of  which  this  action 
was  instltnted,  appears  this  sentence:  "And 
at  the  trial  of  snch  issue  the  examination  l)e- 
fore  the  Justice  staall  be  given  in  evidence, 
and  the  mother  of  the  bastard  child  shall  be 
admitted  as  a  competent  witness,  and  her 
credlbiUty  be  left  to  the  Jury."  And  the 
words  used  are  plain  and  direct  in  their  im- 
port, and  no  interpretation  of  them  is  neces- 
sary to  ascertain  their  meaning.  The  state- 
ment is  that  "the  examination  before  the 
Justice  shall  be  given  in  evidence,"  and  to 
OB  it  clearly  authorizes  its  nse  by  either  par- 
ty, and  its  reception  when  offered  by  either. 
In  the  ca^e  of  HofT  v.  Fisher,  26  Ohio  St  8, 
it  was  said  (note  that  the  words  of  the  law 
as  quoted  are  identical  with  those  employed 
in  our  statute):  "Section  9  of  the  bastardy 
act  provides:  'And  at  the  trial  of  such  issues 
the  examination  I>efore  the  Justice  shall  be 
given  in  evidence,  and  the  mother  of  the  bas- 
tard child  shall  be  admitted  as  a  competent 
witness.'  Under  this  provision,  either  party 
may  offer  the  written  examination,  and  if  it 
be  lost,  its  contents  may  l)e  proved."  Tlie 
trial  court  did  not  «t  in  receiving  in  evi- 
dence the  examination  of  the  complainant 
ttefore  the  county  Jddge,  when  offered  for 
her. 

It  is  farther  alleged  as  error  that  the  trial 
court  refused  to  give  instruction  numbered 
3,  requested  by  plaintiff  in  error.  The  in- 
struction asked  was  as  follows:  "It  is  a 
fundamental  principle  of  law  and  evidence 
that,  if  a  witness  is  found  to  have  sworn 
falsely  upon  one  material  point,  such  wit- 
ness should  be  presumed  to  have  testified 
falsely  on  every  other  material  point  If 
you  find  the  defendant  has  testified  falsely 
on  one  matter  material  to  her  case,  you  are 
at  liberty  to  disregard  her  entire  testimony 
for  that  reason  alone."  It  will  suffice  to 
say,  without  further  discussing  this  instruc- 
tion, tliat  it  is  too  broad  and  sweeping;  and 
also  imperfect  in  its  statement  of  the  rule 
of  law  applicable  to  witnesses,  in  that  it 
omits  the  requirement  that  the  false  swear- 
ing, if  any,  by  the  witness  should  be  found 
to  have  been  willfully  or  Intentionally  so. 
Tbe  maxim,  "Falsus  in  uno,  falsus  in  omni- 
bus," will  only  l>e  applied  in  a  case  where 
A  witness  is  shown  to  have  willfully  testi- 
fied falsely  to  a  fact  within  his  knowledge. 
Buffalo  Co.  V.  Van  Sickle,  16  Neb.  363,  20 
N.  W.  261;  2  Thomp.  Trials,  $  2423. 

Another  assignment  of  error  is  as  follows: 
*'The  court  erred  in  instructing  the  Jury  as 
appears  in  paragraphs  1,  2,  3,  4,  S,  6,  and 
7  of  tbe  instructions  of  the  court  given  on  its 
own  motion."  The  instruction  numbered  1 
was  a  statement  by  the  court  of  the  subject 
of  the  trial,  and  No.  2  was  in  regard  to  the 
burden  of  proof  resting  upon  the  complain- 
ant and  we  cannot  discover  wherein  either 
of  them  was  objectionable;   and,  this  being 
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determined,  we  need  not  farther  consider 
this  assignment  as  tbe  instructionB  to  wtilch 
exceptions .  were  taken  are  grouped  therein. 

It  is  also  alleged  that  "the  court  erred  in 
Instructing  the  Jury  as  set  out  in  paragraplts 
1  and  2  of  tbe  additional  instructions  of  the 
court  given  on  its  own  motion."  The  first 
of  the  instructions  referred  to  was  not  de- 
fective; hence  we  need  not  further  consider 
the  assignment  as  it  comes  within  the  rule 
Just  stated. 

One  allegation  of  the  petition  In  error  is 
"that  the  court  erred  in  refusing  to  allow 
this  plaintiff  (the  defendant  below)  to  cross- 
examine  the  prosecutrix  as  to  her  having 
had  sexual  Intercourse  with  persons  other 
than  the  plaintiff  in  error  within  tbe  300- 
days  limit."  The  record  of  the  portion  of 
the  cross-examination  during  wlilch  it  is 
claimed  the  error  assigned  occurred  dis- 
closes that  the  counsel  for  plaintiff  in  error 
asked  the  prosecutrix  if  she  had  bad  inter- 
course with  any  other  person  than  the  de- 
fendant Frank  H.  Stoppert  between  the 
17th  of  October,  1801,  and  the  31st  day  of 
the  same  month,  and,  on  objection  to  this 
question  being  sustained,  asked  substantial- 
ly the  same  question,  except  the  dates  were 
changed  to  between  the  25th  day  of  Oc- 
tober, 1891,  and  the  31st,  and,  objection  be- 
ing sustained  to  this,  the  dates  were  cluui- 
ged  to  between  the  28th  day  of  October, 
1801,  and  the  10th  day  of  November,  and  the 
court  sustained  an  objection,  on  the  ground 
that  it  called  for  evidence  of  acts  outside  of 
the  period  of  gestation,  or  more  than  300 
days  prior  to  the  birth  of  the  child.  The 
court  made  this  statement  in  sustaining  the 
objection:  "I  think  that  is  one  day  too  much 
now,  according  to  my  count;"  and  prior  to 
this  he  said,  in  regard  to  limiting  the  cross- 
examination:  "If  it  goes  outside  the  period, 
the  objection  will  be  sustained.  Under  the 
authority  here,  I  shall  not  allow  you  to  go 
beyond  the  300  days.  The  supreme  court 
decision  here  says  at  the  most  300  days." 
The  question  was  again  changed,  in  regard 
to  the  dates,  to  between  the  29th  of  October, 
1891,  and  the  19th  day  of  November,  1891, 
and  the  objection  to  it  was  then  overruled. 
Counsel  for  plaintiff  in  error  excepted  to 
each  of  the  adverse  rulings.  The  testimony 
shows  that  the  complainant  gave  bti-th  to 
a  child  August  13,  1892,  and  she  stated  that 
plaintiff  in  error  had  sexual  connection  with 
her  five  times,— three  times  in  the  field, 
where  they  were  husking  corn,  and  twice 
In  the  bouse  of  his  jiarents,  with  whom  .she 
was  living.  That  the  acts  of  intercourse  all 
occurred  daring  the  month  of  Novemlier, 
1891;  the  first  lieing  on  a  day  of  the  first 
part  of  the  month,  and  the  others  at  times 
during  the  same  month.  The  exact  date  of 
them  she  was  nnable  to  fix,  but  did  state 
that  one  was  soon  after  the  19th.  The 
cross-examination  of  the  prosecutrix,  then, 
as  to  her  intercourse  with  other  men,  wa» 
restricted  by  the  court  to  a  period  shorter 
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than  that  of  gestation.  This  was  evidently 
the  result  of  a  wrong  calculation  In  regard 
to  time,  as  the  statement  had  Just  been 
made  that  the  questlona  might  be  directed 
to  times  within  the  300  days,  and  were  al- 
most immediately  thereafter  limited  to  a 
time  some  13  days  less  than  indicated;  the 
court,  as  we  have  quoted,  giving  the  date 
beyond  which  he  did  not  allow  the  cross- 
examination  upon  this  point  to  extend,  and 
as  ascertained  by  its  calculation.  The  plain- 
tiff in  error  had  a  right  to  cross-examine  the 
complainant,  and  during  cross-examination 
to  aslc  her  if  she  had  had  intercourse  with 
any  other  men  at  or  near  the  time  the  child 
was  begotten,  and  to  have  her  answer  such 
questions  (Walker  v.  State,  6  Blaelcf.  1; 
Benham  t.  State,  91  Ind.  82;  Ginn  v.  Com., 
5  Litt  [Ky.]  300;  U.  S.  v.  Collins.  1  Cranch, 
C.  C.  592,  Fed.  Cas.  No.  14,835);  and  it  was 
error  to  deny  him  snch  right 

One  of  the  allegations  of  the  petition  Is 
"that  the  court  erred  in  admitting  in  evi- 
dence declarations  of  the  prosecutrix  made 
out  of  court."  This  assignment  of  error  is 
not  sufficiently  definite  and  specific  to  en- 
title the  plaintiff  in  error  to  have  it  review- 
ed, and  the  error,  if  any,  available  for  a  re- 
versal of  the  Judgment  It  does  not  state 
what  declarations  of  prosecutrix  were  ad- 
mitted in  evidence,  or  on  what  subject,  nor 
does  it  refer  to  any  portion  of  the  record  in 
which  the  testimony  with  reference  to  her 
declarations  will  be  found,  nor  by  what  wit- 
ness the  court  allowed  them  to  be  detailed. 
Wonderllch  v.  Walker,  41  Neb.  806,  60  N. 
W.  103;  Cortelyou  v.  Maben,  40  Neb.  512, 
59  N.  W.  94;  Mlnlck  v.  HufT,  41  Neb.  516,  SO 
N.  W.  795.  Under  this  assignment  of  error, 
counsel  for  plaintiff  in  error  argue  that  the 
action  of  the  court  by  which  it  allowed 
Maggie  Lammers  and  Oris  Spetb  to  give  in 
evidence  the  statements  made  to  them  by 
prosecutrix  before  the  birth  of  her  child,  in 
which  she  asserted  that  the  plaintiff  in  er- 
ror was  its  father,  was  erroneous;  and  we 
think  it  best  to  determine  the  question  of 
the  admissibility  of  snch  evidence.  The 
declarations  were  statements  made  by  a 
party  to  the  action,  in  her  own  favor,  and 
tending  to  establish  her  case;  and  it  Is  hot 
necessary  to  cite  authorities  to  the  effect 
that  as  a  general  rule,  evidence  of  snch 
statements  is  not  admissible.  In  some  of  the 
states,  in  actions  of  bastaidy,  evidence  of 
such  declarations  of  the  mother  of  the  child 
in  regard  to  its  paternity,  made  at  certain 
times  designated,— snch  as  during  the  la- 
bor of  childbirth,  etc.,— are  by  statutory  en- 
actment made  com];>etent  evidence;  and  in 
our  state,  as  we  have  seen,  the  examination 
of  the  prosecutrix  before  the  magistrate  is 
made  admissible  by  statutory  rule.  But  un- 
der the  general  rules,  and  in  the  absence  of 
statutory  permission,  evidence  of  statements 
of  a  party  to  an  action  in  his  or  her  own  fa- 
vor is  not  admissible  In  behalf  of  the  party 
who  made  them,  and  is  not  so  in  bastardy 


cases.  Richmond  v.  State,  19  Wis.  320: 
Walker  v.  State,  6  Blackf.  1. 

There  are  some  assignments  of  error  which 
relate  to  the  alleged  misconduct  of  a  Juror  lo 
drinking  some  intoxicating  liquor  during  the 
progress  of  the  trial,  and  also  alleged  mis- 
conduct of  counsel  for  prosecutrix  during  the 
trial,  or  while  making  a  statement  of  the 
case.  If  there  should  be  another  trial,  these 
are  matters  which  would  probably  not  api>ear 
again,  or  be  drawn  In  question;  and,  not  be- 
ing necessarily  involved  in  reaching  a  deci- 
sion in  the  case  at  the  present  time,  we  will 
not  discuss  them. 

It  is  urged  that  the  verdict  is  not  sustained 
by  sufficient  evidence.  As  a  consideration  of 
this  would  necessitate  more  or  less  comment 
upon  the  evidence,  and  as  there  must  be  a 
new  trial,  we  think  it  l>est  not  to  enter  into  a 
discussion  of  the  weight  and  sufficloicy  of  the 
testimony. 

This  case  was  submitted  November  12,  189-1. 
Plaintiff  hi  error  filed  an  amended  petition  in 
error,  and  on  December  26,  1894,  his  coun- 
sel filed  a  brief,  in  which  it  Is  argued  that 
the  act  under  the  provisions  of  which  this 
action  was  instituted  is  unconstitutional.  It 
is  contended  that  tiie  subject-matter  of  tlie 
section  of  the  act  wherein  it  is  stated:  "If 
on  examination,  the  party  accused  shall  pay 
or  secure  to  be  paid  to  the  complainant,  such 
sum  or  sums  of  money  or  property  as  she  may 
agree  to  receive  in  full  satisfaction,  and  shall 
farther  give  lx)nds  to  the  county  commission- 
ers of  the  county  in  which  said  complalnnnt 
shall  reside,  and  their  successors  in  office,  con- 
ditioned to  save  such  county  free  from  all 
charges  toward  the  maintenance  of  said  child, 
then  and  in  that  case,  the  Justice  shall  dis- 
charge the  party  accused  out  of  custody  on  his 
paying  the  costs  of  prosecution"  (see  section 
1,  c.  37,  Comp.  St  1893)— insomuch  as  it  pro- 
vides for  a  settlement  by  the  accused  per- 
son with  the  complainant,  is  not  expressed 
in  the  title  of  the  act  and  renders  it  nncon- 
stltutional,  as  violative  of  section  11,  art  3, 
of  the  constitution,  which  is  as  follows:  "No 
bill  shall  contain  more  than  one  subject  and 
the  same  shall  be  clearly  expressed  In  its  ti- 
tle." In  this  argument  we  thbik  counsel  for 
plaintiff  in  error  Is  clearly  wrong.  The  title  to 
the  act  in  question  reads,  "An  actfor  the  main- 
tenance and  support  of  illegitimate  children." 
See  Sess.  Laws  1875,  p.  53.  The  evldeut  ob- 
ject of  the  legislation  embraced  in  the  act  is 
to  make  the  moral  obligation  of  the  father  to 
assist  in  the  support  and  maintenance  of  his 
child  a  legal  one,  and  operative  in  favor  and 
for  the  benefit  of  both  the  mother  and  the 
county.  "A  proceeding  under  the  bastardy 
act  while  in  the  nature  of  a  civil  action,  Is 
properly  a  police  regulation,  requiring  the 
putative  father  to  fmiilsh  support  for  bis 
child,  and  to  indemnify  the  public  against  lia- 
bility for  its  support"  Bx  parte  Cottrell,  13 
Neb.  193,  13  N.  W.  174.  "To  compel  him  to 
assist  in  the  maintenance  of  the  fruit  of  his 
immoral    act,   and  to  indemnify  the  public 
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against  the  burden  of  supporting  the  child,  Is 
the  purpose  of  the  proceeding  In  bastardy." 
In  re  Wheeler,  84  Kan.  96,  8  Pac.  276;  Mosser 
T.  Stewart,  21  Ohio  St  353.  The  relief 
sought  to  be  afTorded  by  the  law  Is  twofold: 
To  force  the  father  to  assist  tlie  mother  in  the 
support  and  maintenance  of  the  diild,  and 
provide  that  it  stiall  not  become  a  county 
charge^  It  was  entirely  competent  for  the 
legislature  to  make  provision  for  a  settlement 
and  satisfaction  of  this  duty  to  the  extent 
It  afreets  the  rights  and  is  for  the  benefit  of 
the  mothor.  We  can  discover  no  objection  to 
the  accused  and  the  complainant  making  such 
settlement  either  before  or  after  the  birth  of 
the  child,  as  it  must  be,  at  either  time,  a  mat- 
ter resiting  largely  In  calculation  as  to  the 
time  it  wUl  be  necessary,  and  the  amount.  It 
is  but  an  Incident  to  aae  of  the  main  objects 
to  be  accomplished,  viz.  the  assistance  of  the 
father  In  the  support  of  his  ofTsprlng;  and 
as  sadi  Is  clearly  and  fully  within  the  pur- 
view of  the  title  of  the  act  under  the  provi- 
sions of  which  the  complainant  commenced 
these  proceedings. 

There  were  no  other  points  sufficiently 
raised  by  the  allegitions  of  the  petition  lia 
error  which  we  conuider  it  advisable  or  nec- 
essary to  discuss  or  determine  now.  The 
Judgment  of  the  distirict  court  will  be  re- 
versed for  the  error  committed  in  restricting 
the  cross-examination  of  the  prosecutrix  on 
the  subject  in  the  manner  and  to  the  extent 
hereinbefore  indicated,  and  the  case  remand- 
ed.  Beversed  and  remanded. 


LEECH  et  al.  v.  RENWALD. 
(Supreme  Oonrt  of  Nebraska.     May  23,  1886.) 

Revibw  ox  Afpkal — MoTios  FOR  New  Thiau 
No  reversal  of  a  judgment  can  be  had 
where  the  errors  assigned  are  solely  such  as  are 
claimed  to  have  occurred  dnring  the  trial  and  in 
the  rendition  of  thp  judgment  against  plaintiff  in 
error,  if  in  the  district  court  a  ruling  npon  a  mo- 
tion for  a  new  trial  is  not  shown  to  have  been 
made. 

(Syliabns  by  the  Court.) 

Error  to  district  court,  Hitchcock  county; 
Welty,  Judge. 

Action  by  Benjamin  Renwald  against  An- 
drew P.  Leech  and  another.  Judgment  for 
plaintifr,  and  defendants  bring  error.  Af- 
firmed. 

Woolman  &  Strout,  for  plaintiflFs  in  error. 
Geo.  B.  Banks,  for  defendant  in  error. 

RTAN,  0.  This  case  was  tried  without 
the  intervention  of  a  jury,  and  judgment  was 
rendered  in  favor  of  the  plaintiff  by  the  dis- 
trict conrt  of  Hitchcock  county  for  the  sum 
of  f21.G5  and  costs.  The  defendant  now 
seeks  a  reversal  of  this  judgment  against  him, 
and  in  his  petition  In  error  assigns  errors  oc- 
curring at  the  trial  and  In  rendering  Judgment 
for  plaintiff  in  view  of  the  law  and  evidence. 
There  was  filed  a  motion  for  a  new  tilal  in 


the  district  court,  upon  which  the  record 
discloses  no  ruling.  In  Jones  v.  Hayes,  36 
Neb.  626,  54  N.  W.  858,  this  court  held  that 
a  review  In  error  of  the  proceedings  of  the 
district  court  could  not  be  had  unless  there- 
in had  been  presented  and  passed  upon  a 
motion  for  a  new  trial  This  rule  has  in 
its  support  the  following  cases:  Cropsey  v. 
Wlggenhom,  3  Neb.  108;  Gibson  v.  Arnold, 
6  Neb.  186;  Lichty  v.  Clark,  10  Neb.  472,  6 
N.  W.  760;  Smith  v.  Spauldlng,  U  Neb. 
128,  61  N.  W.  460;  Alfred  Shrimpton  &  Sons 
T.  King,  39  Neb.  779,  58  N.  W.  286;  Brown 
T.  Ritner,  41  Neb.  52,  50  N.  W.  8«0;  Gordon 
V.  Little,  41  Neb.  250,  59  N.  W.  783.  The 
judgment  of  the  district  court  is  affirmed. 
Affirmed. 


HOXIE  et  al.  v.  SCOTT  et  al. 
(Sncreme  Court  of  Nebraska.     May  22,  1895.) 

Township  Bonds— Vauditt  of  EXectios— Order 
or  CooKTT  Commissioners. 
Under  section  14,  c.  45,  Comp.  St.,  it  is 
necessary,  to  confer  jurisdiction  upon  county  com- 
missioners to  order  the  holding  of  an  election  on  a 
proposition  to  vote  bonds  by  a  township  in  aid  of 
a  work  of  internal  improvement,  that  a  petition 
should  be  presented  to  such  commissioners,  sign- 
ed by  not  less  than  60  freeholders  of  such  town- 
ship. 
(Syllabus  by  the  Conrt) 

Appeal  from  district  court.  Holt  county; 
Crltes,  Judge. 

Action  by  Wilson  Hoxie  and  others  against 
Barrett  Scott,  treasurer,  and  others,  to  re- 
strain the  collection  of  certain  taxes.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Reversed. 

H.  E.  Murphy,  for  appellants.  M.  F. 
Harrington,  E.  W.  Adams,  and  Seevers  & 
Seevers,  for  appellees. 

RTAN,  O.  The  appellants,  by  their  peti- 
tion filed  in  the  office  of  the  clerk  of  the  dis- 
trict court  of  Holt  connty,  sought  to  enjoin 
the  collection  from  themselves  of  certain  tax- 
es levied  to  pay  upon  the  Interest  and  a  part 
of  the  principal  of  certain  bonds  issued  for 
Gratton  township.  In  Holt  county,  by  the  au- 
thorities of  said  county.  These  bonds,  30  In 
number,  for  $1,000  each,  were  issued  Augtut 
1,  1890,  to  the  Nebraska  &  Western  ttailway 
Company,  or  bearer.  The  facts  upon  which 
the  cause  was  determined  in  favor  of  the 
appellees  were  agreed  upon  and  stated  in  a 
written  stipulation  signed  by  both  plaintiffs 
and  defendants.  There  seems  to  be  some 
reliance  by  appellees  upon  the  conceded  fact 
that,  before  the  maturity  of  the  first  coupon 
which  fell  due,  these  bonda  were  sold  and 
transferred  by  the  railroad  company  to  pur- 
chasers who  bought  with  only  such  notice 
as  by  the  records  and  the  law  was,  of  neces- 
sity. Imputable  to  them.  If  the  status  of 
these  purchasers  la  such  that  the  irregulari- 
ty hereinafter  referred  to  could  not  affect 
their  rights  as  bona  fide  holders  of  the  above 
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bonds,  onr  conclnslon  wlU  In  no  way  con- 
clude tliem.  If,  on  the  oUter  hand,  the  re- 
sult must  be  sucb  that  the  validity  of  the 
bonds  for  any  purpose,  and  by  whomaoever 
held,  shall,  of  necessity,  be  declared  impos- 
sible, the  question  of  purchase  of  these 
bonds  In  good  faith  may  Incidentally  become 
one  of  little  or  no  practical  importance.  We 
shall  not  assume  to  pass  upon  the  rights 
of  holders  of  the  bonds  as  bona  fide  pur- 
chasers, because  these  parties  are  not  in 
court  The  proposition  upon  which  this  ap- 
peal  must  be  determined  must  be  considered 
as  though  there  had  been  no  sale  of  the 
bonds  by  the  railroad  company,  for,  under 
the  stipulation  of  facta  which  must  gov- 
ern, this  is  the  only  proper  subject  of  in- 
quiry. The  following  language  is  quoted 
from  this  stipulation  of  facts:  "It  is  admit- 
ted by  the  defendants  in  this  case  that  the 
52  names  signed  to  the  petition  requesting 
the  county  board  to  submit  to  the  electors 
of  Oratton  township  the  proposition  to  issue 
these  bonds,"  and  that  "only  thirty-flve  of 
said  flfty-two  persons  were  actually  free- 
holders In  Gratton  township,"  etc.  It  is  not 
perceived  why  the  word  "actually"  was  used 
with  the  word  "freeholders,"  for  its  effect 
was  not  to  qualify  that  descriptive  term. 
This  is  especially  true  in  view  of  the  rule 
that:  "If  taxes  are  to  be  Imposed  upon  the 
whole  body  of  taxpayers  by  a  vote  of  a 
certain  proportion  of  them,  for  the  purpose, 
not  of  exercising  any  legitimate  function  of 
government,  but  solely  for  the  purpose  of 
making  a  gift  in  aid  of  an  enterprise  quasi 
public  in  its  nature,  but  still  of  a  business 
character,  it  is  tho  duty  of  courts  to  see 
that  such  power  is  not  abused,  that  the 
donees  bring  themselves  within  the  strict 
terms  of  the  grant,  and  that  the  donors  re- 
ceive precisely  what  they  bargain  for." 
Nash  V.  Baker,  40  Neb.  294,  68  N.  W.  706. 
Our  concern  now  is  with  that  part  of  the 
stipulation  in  which  the  defendants,  in  ef- 
fect, conceded  that  only  35  signers  of  the  pe- 
tition for  the  election  pursuant  to  which  the 
bonds  were  issued  were  freeholders.  It  Is 
required  by  the  provisions  of  section  14,  c. 
45,  Comp.  St,  that  the  petition  presented  to 
the  county  commissioners  for  an  election  to 
determine  whether  or  not  bonds  shall  be  is- 
sued in*  aid  of  a  work  of  Internal  improve- 
ment must  be  signed  by  not  less  thaq  50 
freeholders  of  such  township.  The  want  of 
Jurisdiction  of  the  county  commissioners  and 
other  officers  clothed  with  like  powers  with 
respect  to  similar  petitions  to  act  upon  the 
petition  of  less  than  60  freeholders,  or  of  a 
certain  proportion  of  qualified  electors,  is  no 
longer  a  debatable  question  in  this  state. 
State  T.  School  Dlst  No.  9,  10  Neb.  644,  7 
N.  W.  315;  State  v.  School  Dlst  No.  4,  13 
Neb.  82,  12  N.  W.  812;  Orchard  v.  School 
Dlst,  14  Neb.  878,  15  N.  W.  730;  State  v. 
Babcock,  21  Neb.  187,  31  N.  W.  682;  Wul- 
lenwaber  v.  Dunnlgan,  30  Neb.  877,  47  N.  W. 
420;   Fnllerton  v.  School  Dlst,  41  Neb.  593, 


69  N.  W.  896.  As  the  county  commission- 
ers had  presented  to  them  no  petition  upon 
which  they  had  Jurisdiction  to  order  an  elec- 
tion, the  bonds  were  issued  without  authori- 
ty of  law.  The  Judgment  of  the  district 
court  Is  therefore  reversed.    Reversed. 


TULLBTS  V.  KELLBR  «t  aL 
(Supreme  Court  of  Nebraska.     May  22,  1S95.) 

COBPOBXTB  OFriCBB  — CsE  OF  N^UE  AS  TkCSTEB 

— EqoiTT  Jdribdiction. 

1.  Where  the  president  of  a  loan  company 
consented  that  securities  in  the  nature  of  trust 
deeds  should  be  made  to  hinuelf,  described  as 
trustee,  he  thereby  gained  no  right  to  use  such 
designation  to  the  injury  of  the  company  of  which 
he  was  president,  and  which  was  in  fact  the  ben- 
eficiary named  or  contemplated  in  such  trust 
deeds. 

2.  One  who  submits  to  the  determination  of 
a  court  of  equity  his  claim  of  a  right  to  employ 
the  designation  of  himself  as  trustee  to  the  disad- 
vantage of  the  beneficiary,  and  pravs  the  Judicial 
recognition  and  enforcement  of  sadi  right  has  no 
cause  to  complain  if  such  court  having  taken  ju- 
risdiction of  the  subject-matter  for  aaid  purpose, 
administers  complete  relief  as  Iwtween  all  the  par- 
ties to  such  litigation. 

3.  The  facts  in  this  case  stated,  and  kdd  to 
justify  the  decree  entered  in  the  district  court 

(Sylhibus  by  the  C!ourt) 

Appeal  from  district  court  Douglas  coun- 
ty;   Ferguson,  Judge. 

Action  by  Lysander  W.  Tulleys  against 
Charles  B.  Keller,  the  Anglo-American  Mort- 
gage &  Trust  Company,  and  W.  S.  Weldon. 
Tbere  was  a  Judgment  for  said  company  up- 
on its  cross  petition,  and  plaintiff  appeals. 
Affirmed. 

Breckenridge  &  Breckenrldge,  for  appel- 
lant   Charles  B.  Keller,  for  appellees. 

RYAN,  C.  This  action  was  brought  in  the 
district  court  of  Douglas  county  by  appel- 
lant against  the  appellees  for  an  injunction 
restraining  the  defendants  from  interfering 
with  the  business  of  L.  W.  Tulleys,  both  as 
an  individual  and  as  trustee.  It  was  like- 
wise sought  to  prevent  defendant's  use  of 
the  name  of  L.  W.  Tulleys  and  of  the  name 
of  Burnham,  Tulleys  &  Co.  The  defendants 
Keller  and  Weldon  were  Joined  with  the 
Anglo-American  Mortgage  &  Trust  Company 
simply  because,  one,  as  its  attorney  at  law, 
and  the  other,  as  its  manager,  was  acting 
in  its  behalf  in  the  matters  of  which  com- 
plaint was  made.  By  its  answer,  in  the 
nature  of  a  cross  petition,  the  Anglo-Ameri- 
can Mortgage  &  Ti-ust  Company  prayed  that 
plaintiff,  L.  W.  Tulleys,  might  I>e  enjoined 
from  advertising  and  doing  business  as 
"Successor  to  L.  W.  Tulleys,  Trustee,"  and 
from  interference  with  the  right  of  such  de- 
fendant to  the  use  of  the  designation,  "I^ 
W.  Tulleys,  Trustee";  and  that  plaintiff 
might  be  restrained  from  the  use  of  the 
above  designation  of  himself  in  respect  to 
papers,  securities,  and  titles  taken  by  plain- 
tiff for  which  funds  loaned  by  the  mort- 
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gage  and  trust  company  had  been  used 
while  plaintiff  was  president  of  aaid  defend- 
ant There  was  also  In  the  said  answer  a 
prayra  that  plaintUf  might  be  enjoined  from 
Interfering  with  said  defendant's  use  of  the 
firm  name  of  Bnmham,  Tulleys  &  Co.  in 
respect  to  commission  notes  and  mort- 
gages which  had  been  takea  In  the  name 
of  said  firm,  but  which  In  reality  belong- 
ed to  said  mortgage  and  trust  company; 
aud  in  such  cases  as  plaintiff,  while  presi- 
dent of  said  mortgage  and  trust  company, 
had  appropriated  its  funds  to  payments  for 
foreclosing  commission  mortgages  in  which 
Ii.  W.  Tnlleys,  as  a  member  of  the  firm  of 
Bnmham,  Tulleys  &  Co.,  had  or  claimed  an 
Interest.  There  was  also  a  prayer  that  a 
commission  might  be  appointed  by  the  court 
to  make  such  conveyances  as  should  be 
found  necessary  In  case  plaintiff  should  fall 
to  execute  them  within  such  time  as  should 
by  the  court  be  fixed  for  that  purpose.  There 
was  also  a  prayer  for  general  equitable  re- 
Uef. 

It  Is  not  attempted  to  set  out  or  epitomize 
the  pleadings,  for  thereby  woold  be  involved 
much  needless  repetition.  To  avoid  misap- 
prehension, however.  It  is  perhaps  necessary 
to  state  that  there  was  in  an  answer  of  all 
the  defendants  a  denial  of  the  averments  of 
the  petition,  and  that,  by  reply,  a  like  issue 
was  Joined  upon  each  of  the  averments  of 
the  answer.  On  final  hearing,  the  plaintiff 
was  denied  relief,  and  the  prayer  of  the 
mortgage  and  trust  company  was  for  the 
most  part  granted.  While  this  case  has 
been  pending  in  this  court,  there  has  been 
filed  an  opinion  upon  an  application  for  an 
order  for  an  additional  supersedeas  bond. 
Vide  Tulleys  v.  KeUer  (Neb.)  60  N.  W.  1015. 
For  some  time  prior  to  June  1, 1888,  the  firm 
of  Burnham,  Tulleys  &  Co.,  of  which  firm 
plaintiff  was  a  member,  was  engaged  in  loan 
business,  taking  only  real-estate  security. 
Its  principal  office  was  at  Council  Bluffs, 
Iowa,  where  its  membership  was  A.  C.  Bum- 
ham,  L.  W.  Tullpys,  and  J.  N.  Brown.  It 
had  a  branch  office  at  Sionx  Falls,  S.  D., 
where,  in  addition  to  the  above  member- 
ship, there  was  Included  J.  V.  McDowell. 
For  snch  sums  as  were  loaned,  bonds  were 
taken  payable,  principal  and  interest,  to 
C.  K-  Hesse.  To  secure  each  bond,  a  trust 
deed  of  the  real  property  offered  as  security 
was  required  to  be  executed  to  "L.  W.  Tul- 
leys, Trustee."  Where  a  commission  for  ef- 
fecting a  loan  was  not  paid  in  cash,  it  was 
secured  by  a  mortgage,  subject  to  the  above- 
described  deed  of  trust,  the  firm  of  Bum- 
ham,  Tulleys,  &  Co.  being  named  as  the 
mortgagee.  Mortgages  of  this  class  were 
throughout  this  case  described  as  commis- 
sion or  second  mortgages.  It  was  claimed 
by  the  plaintiff  on  the  argument  that  the 
business  of  Burnham,  Tulleys  &  Co.  during 
the  years  1886, 1887,  and  up  to  its  discontinu- 
ance, about  June  1,  1888.  was  very  prosper- 
ous.   This  was  denied  by  the  defendants. 


It  is  difficult  from  the  evidence  before  us  to 
determine  satisfactorily  what  was,  in  fact, 
the  financial  condition  of  Burnham,  Tulleys 
&  Co.  at  the  date  last  above  mentioned. 
There  is  found  In  the  bill  of  exceptions  a 
letter  of  Burnham,  Tnlleys  &  Co.  of  date 
November  13,  1886,  addressed  to  P.  L.  John- 
son, at  Hastings,  Neb.,  In  which  occurs  this 
language:  "We  may  need  $5,000  to  $10,000 
more  money  from  C.  B.  Nat'l  Bank;  but, 
as  we  have  already  borrowed  there,  in  order 
to  get  a  further  loan  we  will  have  to  use 
different  names.  If  agreeable,  send  us  a 
note  similar  to  the  Inclosed,  signed  by  yonr 
brother  and  yourself,  but  make  out  the 
amount  on  a  blank  you  have  in  Hastings. 
We  send  the  inclosed  as  a  sample.  It  looks 
better  to  have  two  names.  We  will  guar- 
anty the  note,  and  hold  you  harmless  as  to 
Its  payment.  Tour  early  attention  will 
oblige,"  etc.  In  a  letter  of  Burnham,  Tul- 
leys &  Co.,  addressed  to  A.  C.  Burnham  at 
his  residence  (Champaign,  III.),  of  date  Jan- 
uary 17,  1888,  there  are  contained  these 
statements:  "We  have  arranged  for  a  90- 
days  eztention  on  the  $25,000  note  due  at  the 
Chemical  Nat'l  to-day.  •  •  •  The  frequent 
calling  for  papers  at  the  Blast  Is  materially 
affecting  our  business,  and  doubtless,  In  a 
measure,  is  the  reason  of  calling  in  of 
funds.  In  Dec.  we  sent  back  quite  a  large 
amount  The  business  is  practically  at  a 
standstill,  and  what  we  did  In  Dec.  &  J&ny. 
will  not  pay  expenses.  We  deem  It  advis- 
able to  acquaint  yon  with  this  condltioa"  The 
extension  above  arranged  with  the  Chemical 
National  Bank,  it  will  be  noted,  expired 
after  the  middle  of  April,  1888.  Before  this 
extended  loan  fell  due,  there  were  sent  out 
circular  letters  of  which  the  following  Is  a 
sample:  "Alfred  Walker  &  Co.  Farm  loans 
&  real  estate,  86  Orange  St,  New  Haven, 
Conn.  A.  O.  Burnham.  L.  W.  Tnlleys.  J. 
N.  Brown.  Office  of  Burnham,  Tnlleys  & 
Co.,  Council  Bluffs,  Iowa,  AprU  2,  188a 
Realizing  the  advantage  of  permanence  and 
perpetuity  In  a  business  conducted  under  a 
corporate  form,  the  American  Mortgage  & 
Trust  Co.  has  been  organized  under  the  laws 
of  the  state  of  Iowa,  to  succeed  the  old  aud 
well-known  firm  of  Burnham,  Tulleys  &  Co., 
which  has  been  placing  western  farm  mort- 
gage loans  for  more  than  twenty-fiv^  years, 
and  has  now  many  millions  upon  its  books. 
The  proposed  capital  is  $500,000,  a  large 
part  of  which  lias  been  taken  by  ourselves. 
If  It  were  practicable,  we  should  take  It  all, 
as  from  our  past  experience  in  the  business 
we  feel  sure  it  will  be  a  profitable  invest- 
ment We  offer  a  limited  amount  of  stock 
to  our  friends  at  par  &  fifty  cents  per  share. 
Under  our  articles  of  incorporation  and  the 
laws  of  this  state,  the  stock  Is  full  paid  and 
nonassessable.  The  company  will  be  under 
the  management  of  the  members  of  said 
firm,  and  will  adhere  to  the  same  conserva- 
tive methods  which  have  characterized  their 
past  record.    It  needs  no  argument  to  dem- 
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onstrate  the  value  of  oar  plant,  or  that  the 
stock  will  pay  handsome  dividends.  The 
new  form  will  increase  our  facilities,  both 
east  and  west,  for  a  more  extended  business, 
and  with  a  larger  business  will  come  in- 
creased profits.  As  the  amount  we  have  to 
dispose  of  Is  limited,  we  otter  It  to  all  our 
friends  and  customers,  and  subscriptions 
will  be  accepted  in  order  of  the  priority  of 
their  receipt.  Subscriptions  should  be  ac- 
companied by  25  per  cent,  of  the  amount 
subscribed.  The  balance  wilt  be  called  in 
'  between  now  and  June  first,  as  the  directors 
may  elect.  As  soon  as  the  amount  to  be 
sold  Is  taken,  we  reserve  the  right  to  reject 
subscriptions  In  excess."  Almost  immedi- 
ately after  the  incorporation  of  the  Ameri- 
can Mortgage  &  Trust  Company  it  was 
found  advisable  to  adopt  an  additional  dis- 
tinctive designation,  and  the  result  was  the' 
incorporation  of  the  Anglo-American  Mort- 
gage &  Trust  Company.  Neither  party  ques- 
tions that  this  change  was  simply  for  the 
purpose  Indicated,  and  all  concede  the  sub- 
stantial identity  of  these  corporations. 

From  the  deposition  of  L.  W.  Tulleys  we 
learn  that  up  to  June  1,  1888,  or  thereabouts, 
when  the  firm  of  Burnham,  Tulleys  &  Co. 
was  succeeded  in  business  by  the  corporation 
last  above  named,  the  capital  stoclt  of  said 
firm  was  owned  t>y  A.  C.  Burnham.  It  is 
not  very  clear  Just  what  is  meant  by  this 
statement,  but  we .  assume  that  it  means 
that  Burnham  alone  had  advanced  the  funds 
necessary  for  carrying  on  the  business  of 
said  firm:  for,  wliatever  this  interest  may 
have  been.  It  was  arrang^ed  between  Mr. 
Burnham  and  his  partners,  Tulleys,  Brown, 
and  McDowell,  that  they  should  give  to 
him  their  notes  to  the  amount.  In  the  ag- 
gregate, of  $1UO,OUO.  xbere  had  been  earned 
by  the  firm  of  Burnham,  Tulleys  &  Co.  about 
$140,000,  which  was  evidenced  by  commls- 
sion  mortgages,  Ixtolc  accounts,  taxes  aa- 
vanced,  and  foreclosure  expenditures  made, 
etc.  Of  this  amount  ?40,000  in  par  value 
was  the  distributive  share  of  A.  G.  Burnham. 
When  he  took  the  notes  of  his  partners  in 
exchange  for  the  stock  of  Burnham,  Tul< 
leys  &  Co.,  they  assigned  their  share  of  the 
$140,000  profits  above  referred  to  ($100,000) 
to  Mr.  Burnham,  as  collateral  security  to 
their  aforesaid  notes.  From  the  evidence 
as  an  entirety,  and  from  the  assertion  of 
counsel  for  appellant  that  Burnimm  was 
worth  a  million  when  he  contends  that  Bum- 
ham,  Tulleys  &  Co.  were  not  insolvent,  in 
connection  with  his  failure  to  mention  in 
that  conection  what  financial  standing  Burn- 
ham's  partners  bad,  it  is  difllcult  to  avoid 
the  conclusion  that  just  at  this  point  of  time 
the  only  solvent  member  of  the  firm  ot 
Burnham,  Tulleys  &  Co.  went  out  of  the 
farm  loan  business.  In  the  contract  where- 
by were  assisucd  the  above  collaterals,  it 
was  stipulated  between  Mr.  Burnham  and 
his  partners  that  the  commission  notes 
turned  out  as  collateral  should  remain  with 


Tulleys,  Brown,  and  McDowell  for  coUec> 
tion  without  expense  to  Burnham,  and  that 
the  said  collections  should  be  applied  on 
the  notes  to  which  the  notes  so  intrusted 
were  collateral  when  the  aggregate  collec- 
tions so  made  amounted  to  five  or  ten  thou- 
sand dollars.  By  this  arrangement  tber» 
were  placed  in  the  hands  of  TuU^,  Brown, 
and  McDowell  assets  of  the  nominal  value 
of  almost  $100,000.  Of  this  amount  Mr. 
Tulleys  testified  that  $66,000  was  made  np 
of  mortgages.  The  remainder  was  com* 
posed  of  tax  certificates,  notes,  etc  In  or- 
der  to  make  np  the  even  $100,000,  there  was 
required  between  $^,000  and  $4,000,  of  whicb 
Mr.  Burnham  put  np  his  share  in  cash.  His 
partners  made  their  notes  to  the  Anglo- 
American  Mortgage  &  Trust  Company  for 
their  proportion.  In  this  manner,  as  we 
understand  it,  were  L.  W.  Tulleys,  J.  N. 
Brown,  and  J.  Y.  McDowell  provided  wiita 
means  wherewith  to  pay  for  $100,000  of 
the  8t<'/Ck  of  the  projected  mortgage  and 
trust  company.  These  gentlemen  were  not 
satisfied,  however,  with  this  $100,000  sub- 
scription. They  took  stock  in  addition  to 
the  amount  of  $100,000  par  value,  and  paid 
for  it  In  the  geod  will  of  the  firm  of  Bum- 
ham,  Tulleys  &  Co.  It  is  possible  that  here- 
inbefore we  were  mistaken  in  assuming  that 
the  capital  stock  of  the  firm  of  Bumham, 
Tulleys  &  Go.  owned  by  Mr.  Burnham,  and 
transferred  to  his  partners,  included  this 
good  will.  For  this  our  mistake.  If  such 
it  was,  we  can  offer  only  the  apology  that  in 
no  transaction  preceding  the  exchange  for 
stock  of  this  good  will  was  it  at  all  men- 
tioned; most  certainly  it  was  not  In  the  cir- 
cular letters  Issued  April  2,  1888.  Against 
these  subscriptions  for  $200,000  of  capital 
stock  there  were  stock  subscriptions  by  east- 
ern parties  for  about  $110,000  at  par  value, 
for  which  payments  were  made  in  cash; 
and  this  last  amount  in  fact  constituted  the 
entire  assets  of  the  Anglo-American  Mort- 
gage &  Trust  Company  available  in  the  busi- 
ness for  which  it  was  incorporated.  After 
the  organization  of  the  Anglo-American 
Mortgage*  Trust  Company,  Its  management 
was  intrusted  to  Tulleys,  Brown,  and  Mc- 
Dowell, as  its  officers.  Indeed,  in  view  of 
the  amount  of  stock  held  by  them,  this 
could  not  have  been  otherwise  intended.  On 
December  7,  1888,  J.  V.  McDowell,  secre- 
tary of  this  mortgage  and  trust  company, 
wrote  to  its  vice  president,  asldng  his  ad- 
vice as  to  making  a  dividend  of  3^  per  cent, 
on  its  capital  stock.  With  this  letter  a 
statement  of  the  condition  of  the  corporation 
was  submitted,  in  which  there  was  men- 
tioned not  a  single  cash  Item,  unless  the 
term  "interest  $1,120.39"  amounted  to  such 
mention.  The  affairs  of  the  corporation  un- 
der the  management  of  L.W.  Tulleys,  presi- 
dent, J.  V.  McDowell,  secretao*.  E.  H.  Wal- 
ters, treasurer,  and  J.  N.  Brown,  vice  presi- 
dent (the  latter  residing  in  New  York), 
grew  worse  and  worse.     It  Is  not  shown 
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taow  the  change  of  tbe  directory  and  the 
managing  otflcers  of  this  corporation  wa6 
brought  about,  but  It  had  become  practically 
an  assured  fact  in  November,  1891.  Thr. 
affairs  of  tbe  mortgage  anu  trust  company 
were  then  In  such  a  condition  that  the  stock 
which  had  actually  been  paid  for  In  cash  at 
par  was  scaled  down  SO  per  cent  Memrft. 
Tulleys,  Brown,  and  McDowell  at  the  same 
time,  and  as  part  of  the  same  transaction, 
gave  up  the  stock  which  had  ueeu  Issued  to 
them  in  consideration  of  the  good  will  of 
the  firm  of  Bumham,  Tulleys  &  Co.  While 
trouble  was  brewing  In  the  fall  of  loul,  Mr. 
Burnham,  upon  the  suggestion  of  one  or 
more  of  the  managing  officers  of  the  mort- 
gage and  trust  company,  withdrew  the  col- 
laterals which  he  had  received  from  Tulleys, 
Brown,  and  McDowell,  and  Intrusted  them 
to  Mr.  Hesse,  with  instructions  to  keep  them 
in  certain  safety-deposit  vaults  named  by 
Burnham. 

About  January  22,  1892,  Edward  H.  Wal- 
ters, treasurer,  and  John  V.  McDowell,  sec- 
retary, of  said  mortgage  and  trust  company, 
entered  Into  a  conspiracy  with  L.  W.  Tul- 
leys, its  president,  In  pursuance  of  which  said 
Walters  and  McDowell  filed  In  the  circuit 
court  of  the  United  States  for  the  district 
of  Nebraska  a  bill  in  equity,  the  object  and 
prayer  of  which  was  to  have  appointed  a  re- 
ceiver to  wind  up  the  affairs  of  the  Anglo- 
American  Mortgage  &  Trust  Company,  of 
which  the  place  of  business  then  was,  and 
since  August  1,  1888,  had  been,  in  Omaha. 
I  .  W.  Tulleys,  as  president  of  said  company, 
entered  Its  voluntary  appearance,  and,  on  Its 
behalf,  consented  in  writing  to  the  appoint- 
ment of  a  receiver  as  prayed.  Upon  appli- 
cation to  the  same  court,  the  affairs  of  the 
comiiany  were  taken  out  of  the  hands  of  this 
receiver  April  10,  1892,  on  account  of  tbe 
collusion  whereby  his  appointment  had  been 
foronght  about  Vide  Walters  v.  Trust  Co., 
50  Fed.  31&  Mr.  Tulleys,  after  the  appoint- 
ment of  the  aforesaid  receiver,  continued  to 
be  the  president  of  the  Anglo-American 
Mortgage  &  Trust  Company  until  the  annual 
meeting  of  the  stockholders,  about  June  1, 
1892.  From  the  conunencement  of  the  cor- 
porate existence  of  tbe  mortgage  and  trust 
company  the  real-estate  securities  were  taken 
In  the  form  of  tmst  deeds.  In  each  of  which 
L.  W.  Tulleys  was  named  as  trustee.  On 
account  of  the  necessity  of  using  some  blanks 
on  band  at  the  time  of  the  incorporation  of 
tbe  mortgage  and  trust  company  until  new 
blanks  could  be  prepared,  the  name  of  Clar- 
ence K.  Hesse  was  retained  as  beneficiary  in 
the  trust  deeds.  After  proper  blanks  for  tbe 
purpose  had  been  obtained,  and  thencefor- 
ward, the  name  of  the  Anglo-American  Mort- 
gage &  Trust  Company  was  substituted  for 
that  of  Mr.  Hesse  as  beneficiary.  It  was  ex- 
plained by  Mr.  Tulleys,  in  his  deposition,  that 
this  uss  of  trustee  and  beneficiary  was  for 
tbe  puipose  of  enabling  transfers  of  the  se- 
cured t-onds  simply  by  the  blank  Indorsement 


thereof  by  the  benefldary,  who  was  therefore, 
presumably,  the  payee  named  in  each  bond. 
This  method  of  doing  business  had  the  dis- 
advantage that  It  required  In  ordinary  trans- 
actions that  Mr.  Tulleys  should  execute  a 
release  whenever  a  loan  was  paid  otF.  In 
his  deposition  Mr.  Tulleys  testified  that  the 
mortgage  and  trust  company,  in  the  fall  of 
1891,  decided  to  do  nothing  more  than  wind 
up  the  business  on  hand.  From  this  in- 
definite time  thus  named,  Mr.  Tulleys  la 
shown  to  have  refused  to  execute  releases 
as  required  upon  payment  of  each  loan,  but  to 
have  insisted  as  a  condition  precedent,  in 
some  cases,  that  the  commission  mortgages 
made  to  Burnham,  Tulleys  &  Co.  should  be 
paid  by  the  holder  of  the  bond,  or  In  other 
cases,  where,  by  foreclosure,  Mr.  Tulleys  had 
acquhred  the  absolute  title  to  tbe  land  con- 
veyed as  security  to  falm  as  trustee,  that  the 
deficiency  judgipent  existing  should  be  as- 
signed as  he  directed,  etc  In  every  Instance 
of  foreclosure  the  entire  expense  thereof  was, 
by  President  Tulleys  and  his  associate  ofil- 
cers  In  the  management  of  the  Anglo-Ameri- 
can Mortgage  &  Trust  Company,  charged  to 
that  Company,  although  tbe  most  if  not  the 
entire  l)enefit  thereof  accrued  to  tbe  holders 
of  the  mortgages  which  had  been  made  to 
Burnham,  Tulleys  &  Co. 

Mr.  Tulleys,  in  his  deposition,  avowed  tliat 
be  refused  to  execute  releases  or  conveyances 
without  the  claims  originally  held  by  Bing- 
ham, Tulleys  &  Co.  being  provided  for,  be- 
cause he  said:  "I  considered  myself  trustee 
for  the  holder  of  the  first  mortgage,  and  trus- 
tee for  Burnham,  Tulleys  &  Co."  From 
these  considerations  It  Is  quite  evident  that 
Mr.  Tulleys,  from  the  time  he  foresaw  that 
his  control  of  the  Anglo-American  Mortgage 
&  Trust  Company's  affairs  must  soon  cease, 
acted  in  the  Interest  of  the  holders  of  the 
second  mortgages,  without  regard  to  the 
rights  of  the  corporation  of  whldi  he  was 
president,  and  that  his  position  of  trustee 
enabled  him  to  do  this  effectively.  At  the 
same  time  he  was  not  unmindful  of  his  own 
individual  interests  and  future  prospects,  as 
Is  evident  from  the  testimony  of  E.  H.  Wal- 
ters. This  witness  testified  that  he  was  elect- 
ed treasurer  of  the  Anglo-American  Mortgage 
&  Trust  Company  In  June,  1889,  from  which 
date  he  was  also  a  director  of  said  company; 
that,  when  the  receiver  was  appointed,  the 
commission  notes,  which  meantime,  by  order 
of  Mr.  Burnham,  had  been  by  Mr.  Hesse 
turned  over  to  Tulleys,  McDowell,  and  Wal- 
ters, were  taken  by  this  witness  to  Council 
Bluffs,  Iowa,  where  such  as  are  unpaid  stlU 
remain;  that  when  the  receiver  was  appoint- 
ed, about  January  22,  1892,  Mr.  Tulleys, 
president,  left  the  office  of  the  mortgage  and 
trust  company;  and  that,  seven  days  before 
this  time,  witness  had  left  said  office.  When 
pressed  as  to  liaving  taken  steps  looking  to 
the  organization  of  a  business  In  Council 
Bluffs,  this  witness  very  guardedly  answered, 
and  repeated  that  there  were  no  such  steps 
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taken  prior  to  the  date  at  which  he  severed 
hla  connection  with  the  company.  He  also 
admitted  that,  after  his  employment  by  the 
mortga^  and  trust  company  had  ceased,  he 
secured  Information  from  the  mortgage  and 
trust  company's  books,  which  was  afterwards 
vtseA  by  Mr.  Tnlleys  and  himself,  under  the 
name  of  "L.  W.  Tulleys,  Trustpe";  that, 
Immediately  after  this  witness  left  the  mort- 
ga!;e  and  trust  company's  employment,  he 
and  Mr.  Tulleya  commenced  corresponding 
with  Inyestors,  and  got  orders  from  them  to 
take  charge  of  their  buriness.  This  was 
done  at  Council  Blufifs,  Iowa,  under  the  name 
of  "li.  W.  Tnlleys,  Trustee."  There  are  em- 
bodied In  the  bill  of  exceptions  several  let- 
ters which  need  not  be  further  de-scrlbed,  for 
their  object  has  already  been  sufficiently  in- 
dicated by  the  testimony  of  the  witness  Just 
referred  to.  As  early  as  June  6,  1891,  the 
bank  account  of  the  Anglo-American  Mort- 
gage &  Trust  Company  with  the  Omaha 
National  Bank  was  discontinued  in  that 
name,  and  thenceforward  stood  in  the  name 
of  "Ii.  W.  Tnlleys,  Trustee."  There  are  sev- 
eral other  matters  that  might  be  adverted  to 
which  Illustrate  the  methods  and  purposes  of 
the  plaintiff  in  this  action,  but  time  and 
space  forbid  further  reference  to  them.  It 
is  sufficient  to  say  that  they  illnstiate  the 
same  purposes,  attempted  to  be  accomplished 
by  the  same  means,  as  have  already  been  de- 
scribed. After  Mr.  Tulleys  and  his  associ- 
ate, Mr.  Walters,  had  embarked  in  business 
in  Council  Bluffs,  there  were  remittances  re- 
ceived at  the  Anglo-American  Mortgage  & 
Trust  Company's  office  in  its  line  of  business, 
which  were  payable  to  "L.  W.  Tulleys,  Trus- 
tee." These  were  indorsed  by  the  manager 
of  the  affairs  of  the  mortgage  and  trust  com- 
pany with  the  name  of  "L.  W.  Tulleys,  Trus- 
tee," and  collected  for  said  company.  In 
various  other  ways  the  right  of  Mr.  Tulleys 
to  use  the  designation  "L.  W.  Tnlleys,  Trus- 
tee," was  denied  and  prevented  by  the  Anglo- 
American  Mortgage  &  Trust  Company  in  re- 
spect to  its  business  matters.  This  Mr.  Tul- 
leys resented,  and,  to  prevent  its  continuance, 
he  commenced  this  action  for  the  relief  here- 
inbefore indicated. 

It  is  obvious  from  an  examination  of  the 
petition  that  no  relief  was  sought  in  respect 
to  such  indorsements  of  the  name  of  "L.  W. 
Tulleys,  Trustee,"  as  had  already  been  made. 
Indeed,  this  would  be  out  of  the  question, 
for  Mr.  Tulleys  does  not  claim  that  there 
had  been  misappropriated  funds  owned  by 
him.  The  Injunction  sought  was  in  effect  to 
restrain  this  mortgage  and  trust  company 
from  transacting  its  own  business.  This  of- 
ficer, who  has  been  recreant  to  his  duties, 
and  who  lias  sought  to  misappropriate  that 
good  wUl  of  a  corporation  for  which,  in  his 
official  capacity,  he  had  formerly  been  an 
Instrumentality  In  procuring  to  be  paid  the 
sum  of  $100,000,  now  has  the  hardihood  to 
ask  a  court  of  equity  to  assist  htm  In  the 
further  betrayal  of  bis  trust.    He,  with  appar- 


ent sincerity,  daims  that  in  the  deslgnatloii 
"L.  W.  Tulleys,  Trustee,"  he  has  a  sole  pro- 
prietary right,  which  the  courts  are  bound 
to  protect,  irrespective  of  all  other  considera- 
tlona  The  word  "trustee"  itself  exdndes  the 
idea  of  proprietorship  therein  for  bis  own 
sole  benefit.  It  indicates  that  he  is  acting  in 
a  trust  capacity,  which  fact,  of  necessity. 
Implies  the  existence  of  a  beneficiary;  and 
the  proofs  conclusively  show  that  that  bene- 
ficiary was  and  still  continues  to  be  the  An- 
glo-American Mortgage  &  Trust  Company. 
It  is  the  province  of  a  court  of  equity  to  en- 
force trusts  of  this  character,  rather  than  to 
render  tbem  nugatory.  It  is  insisted  by  ap- 
pellant, however,  that  not  even  a  court  of 
equity  has  Jurisdiction  to  decree  in  faw  of 
one  party  the  right  to  use  the  name  of  an- 
other. It  la  not  necessary  to  consider  wtiat 
Jurisdiction  the  district  court  might  have  pos- 
sessed If  the  mortgage  and  trust  company 
had  brought  original  action  for  the  same  re- 
lief as  was  prayed  in  Its  answer.  By  invok- 
ing in  aid  of  hia  alleged  exclusive  proprietary 
interest  in  the  designation  "L.  W.  Tulleys, 
Trustee,"  the  powers  of  a  court  of  equity,  tbe 
appellant  waived  the  right  to  question  that 
court's  Jurisdiction  to  administer  complete 
equity  between  the  parties  litigant  as  to  tbe 
subject-matter  Involved.  Swift  v.  Dewey, 
ao  Neb.  107,  28  N.  W.  254;  Buchanan  v. 
Griggs,  20  Neb.  166,  20  N.  W.  297.  In  Sher- 
wln  V.  Oaghagen,  39  Neb.  238,  57  N.  W.  1005, 
it  was  said  that  "the  rule  is,  where  the  party 
having  the  right  to  object  voluntarily  submits 
to  the  Jurisdiction  of  a  court  of  equity,  the 
cause  will  be  retained  for  trial  on  Its  mer- 
its, and  the  proper  relief  awarded."  Tbe 
answer  of  the  Anglo-American  Mortgage  & 
Trust  Company,  In  tbe  nature  of  a  cross  pe- 
tition. In  effect  prayed  that  Lysander  W.  Tnl- 
leys, the  plaintiff,  should  be  enjoined  from  a 
misuse  of  tbe  designation  "L.  W.  Tnlleys, 
Trustee,"  to  his  own  advantage;  and  that, 
as  a  member  of  the  firm  of  Bumham,  Tulleys 
&  Co.,  be  should  be  restrained  from  a  mis- 
use of  the  said  trusteeship  for  the  benefit  of 
the  firm  last  named  to  the  disadvantage  of 
the  Anglo-American  Mortgage  &  Trust  Com- 
pany; and  that,  by  conveyances  to  be  or- 
dered by  the  court,  such  abuses  as  had  al- 
ready been  perpetrated  in  tbe  name  of  "L. 
W.  Tulleys,  Trustee,"  should  be  corrected. 
This  was  In  relation  to  the  same  subject-mat- 
ter as  was  presented  by  Tulleys  tn  his  peti- 
tion, and  the  decree,  conformably  to  the 
prayer  of  the  answer,  was  within  tbe  rule 
above  laid  down.  It  follows  that  the  Judg- 
ment of  the  district  court  Is  affirmed. 


TRAVELLERS*  INS.  CO.  v.  8N0WDBN. 
(Supreme  Court  of  Nebraska.     May  23,  1895.) 
Accident  Ikshrarcb— Bxcbptu)  Risks  — Pkovi- 
8I0N  OF  Policy— Valimtt—Instructioss. 
An  Insurance  company  issued  a  policy  de- 
scribing the  occupation  of  the  iosured  as  "cattle 
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TBAVELLEBS'  INS.  CO.  9.  SNOWDEN. 


iroker  and  abipper,  not  tender  or  droTer, 
ich  or  farm.  Among  the  provisions 
[jy  was  one  to  the  eEEect  that  the  insur- 
lot  coTer  injuries  resulting  "from  any 
owing  canses,  or  while  bo  engaged  or 

•     *     •     Violating   law.  ■  Violating 

corporation.  •  »  •  Voluntary  ex- 
[innecessary  danger.  Entering  or  try- 
!r  or  leare  a  moving  conveyance  using 
I  motive  power.  Riding  in  or  on  any 
yance  not  provided  for  the  transporta- 
isengers  Walking  or  being  on  a  rail- 
B  or  roadbed.     (Railway  employ^  ex- 

Tbe  answer  set  op  that  the  injnries 
in  the  exceptions  of  the  policy.  The 
led  to  Instruct  the  jury  that  the  plain- 
not  recover  for  injuries  so  sustained 
ring  or  trvlng  to  enter  a  moving  con- 
ling  steam  as  a  motive  power,  or  if 
i  the  injury  while  riding  in  or  upon 
yance  not  provided  for  the  transporta- 
isengers.  There  was  evidence  tending 
lat  the  injuries  were  sustained  under 
nstances.  Edd:  (1)  That  it  was  com- 
the  parties  to  contract  that  the  insur- 
d  not  extend  to  injnries  so  received; 
was  error  to  refuse  the  instructions  re- 
(3)  that  on  this  branch  of  the  case 

no  issue  of  negligence  involved,  the 
eing  whether  the  injnries  were  wlth- 
tract  of  the  parties,  not  whether  the 
'OS  conducting  himself  in  a  prndent 
len  they  were  atutained. 
I  by  the  Court) 

o   district    court,    Buffalo    county; 

adge. 

>7  Andrew  J.  Snowden  against  the 

i'  Insurance  Company  of  Hartford, 

idgment  for  plaintiff,  and  defendant 

or.     Reversed. 


ffutt,  for  plaintiff  in  error, 
tor  defendant  in  error. 


H.  M. 


:,  C.  This  was  a  suit  on  a  policy  of 
Insurance,  and  resulted  in  a  judg- 
ivor  of  the  plaintiff,  from  which  the 

Insurance  company  prosecutes  er- 

policy  sued  upon  Insured  Snowden 
Ba  of  time,  not  exceeding  26  consecu- 
s,  resulting  from  bodily  injuries  ef- 
rough  external,  violent,  and  accl- 
>ans,  with  a  provision  that,  if  the 
le  entire  hand  or  foot  should  result 
I  injuries  alone  within  90  days,  the 
ould  pay  one-third  of  the  principal 

sum  being  $5,000.  The  policy  de»- 
iowden'8  classiflcatlon  as  "preferred 
!attle  dealer  or  broker  and  shipper, 
r  or  drover,  not  on  ranch  or  farm, 
ition)."  The  insuring  clause  of  the 
^n,  "does  hereby  Insure,  subject  to 

on  back  hereof."  On  the  back  of 
,  under  the  heading,  "Agreements 
litions  Under  Which  this  Policy  la 
id   Accepted,"   was    the   following: 

insurance  does  not  cover  •  •  • 
lor  death  nor  loss  of  limb  or  of  sight 
Illty  resulting  wholly  or  partly,  di- 
ndirectly,  from  any  of  the  following 
r  while  so  engaged  or  affected: 
Rotating  law.  Violating  rules  of  a 
in.  •  •  •  Voluntary  exposure  to 
ry  danger.  Bantering  or  trs^ng  to 
leave  a  moving  conveyance  using 


steam  as  a  motive  power.  Riding  in  or  on 
any  such  conveyance  not  provided  for  the 
transportation  of  passengers.  Walking  or 
being  on  a  railway  bridge  or  roadbed.  (Rail- 
way employes  excepted.)"  Tbe  answer  of  the 
Insurance  company  alleged  that  the  accident 
had  been  Incurred  under  circumstances  with- 
in the  exceptions  which  we  have  quoted.  The 
reply  waa  a  general  denial.  The  evidence 
tended  to  show  that  the  insured  was  on  his 
way  from  Gushing  to  Omaha,  accompanying 
12  car  loads  of  cattle  belonging  to  him,  which 
he  was  bringing  to  market.  Tbe  train  was 
a  long  one,  and  the  cars  containing  his  cattle 
were  near  the  front  end  of  the  train.  A  stop 
was  made  for  the  purpose  of  taking  water  at 
Seward,  late  on  Sunday  night.  Snowden  took 
advantage  of  this  stop  to  alight  from  the  ca- 
boose, and  go  forward  to  examine  his  stock. 
He  carried  with  him  what  la  designated  a 
"prod  pole,"  about  five  feet  long  and  an  Inch 
and  a  half  In  dlamettf.  He  fonnd  a  steer 
off  its  feet  In  a  car  about  tbe  fourth  or  fifth 
from  the  front  of  the  train,  and  waa  eideav- 
orlng  to  get  tbe  steer  on  Its  feet  by  means  of 
tbe  prod  pole,  when  the  engine  gave  the  sig- 
nal to  start.  Snowden  climbed  upon  tbe  car. 
Tbe  train  moved  forward  a  very  short  dis- 
tance, and  stopped  again.  Snowden  dis- 
mounted, and  renewed  his  efforts  to  get  tbe 
steer  on  its  feet.  While  so  engaged,  another 
signal  to  start  was  given.  Here  tbe  testi- 
mony becomes  conflicting.  Snowden  testifies 
that  be  at  once  proceeded  to  climb  upon  tbe 
car  by  means  of  the  laddu'  or  steps  on  tbe 
side  thereof,  and  that  wtien  he  bad  almost 
r^ched  the  top  of  the  car  tbe  sudden  move- 
ment of  the  train  In  starting  wrenched  taim 
from  the  ladder,  and  threw  blm  ui>on  the 
track,  the  wheels  passing  over  one  hand  in 
such  a  way  as  to  necessitate  immediate  am- 
putation. Seyeral  witnesses,  both  train  tiands 
and  passoigers,  testify  that,  immediately  aft- 
er the  accident,  Snowden  stated  that  the  train 
bad  started,  and  was  gaining  such  headway 
that  he  feared  that  be  would  not  be  able  to- 
jump  upon  tbe  caboose  as  it  passed,  and  that 
he  therefore  endeavored  to  jump  upon  one  of 
the  stock  cars  as  it  passed  him,  and  was 
thrown  upon  the  track  while  making  the  at- 
tempt On  this  state  of  the  evidence  tbe 
court  gave  the  following  instructions,  and  no 
other:  "(1)  Before  the  plaintiff  can  recover, 
he  must  establish  his  cose  by  a  preponderance 
of  evidence.  (2)  If  the  plaintiff  recover,  hfr 
can  only  recover  one-third  of  five  thousand 
doil.ars,  and  interest  thereon  at  7%  from  the 
time  be  notified  the  company  of  his  injury, 
if  be  did  so  notify  them.  (3)  The  plaintiff, 
as  a  shipper,  had  a  right  to  attend  the  cattle 
which  were  being  shipped,  and.  If  he  was  in- 
jured while  engaged  In  so  caring  for  the  cat- 
tle, bis  loss  is  within  the  risk  takoi  by  the 
insurance  company,  provided  be  acted  with 
tbe  prudence  of  a  man  of  ordinary  intelli- 
gence and  prudence  placed  In  like  circumstan- 
ces." The  defendant  requested,  and  the  court 
refused  to  give,  among  others,  an  instruction 
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to  tbe  effect  that,  If  Snowden  received  the  Inju- 
ry while  he  was  roluntat-ilyexpoBing  himself  to 
unnecessary  danger,  be  could  not  recover;  an- 
other, to  the  effect  that  If  he  received  the  in- 
jury while  he  was  entering  or  getting  upon, 
or  trying  to  enter  or  get  upon,  a  moving  con- 
veyance using  steam  as  a  motive  power,  he 
could  not  recover;  and  still  another,  to  tbe 
effect  that  If  he  received  the  injury  while  rid- 
ing in  or  upon  a  moving  conveyance  using 
steam  as  a  motive  power,  and  which  was  not 
provided  for  the  ti-ansportation  of  passengers, 
lie  could  not  recover. 

We  entertain  no  doubt  that  It  was  entirely 
competent  for  tbe  parties  to  contract  for  in- 
surance not  extending  to  the  excepted  risks. 
The  company  might  have  Insured  Snowden 
against  all  manner  of  Injuries.  It  might.  If 
the  parties  had  so  desired,  have  insured  him 
against  a  single  kind  of  Injury.  For  instance, 
If  tbe  contract  provided  that  the  company  In- 
sured him  only  against  Injuries  resulting  from 
strokes  of  lightning.  It  could  not  possibly  be 
claimed  that  the  company  would  be  liable  for 
the  injury  here  proved.  Between  these  lim- 
its the  parties  might  contract  as  they  saw  fit; 
and  having  contracted,  without  ambiguity, 
that  the  company  should  not  be  liable  for  in- 
juiies  sustained  while  the  Insured  was  enter- 
ing or  trying  to  enter  a  movUig  conveyance 
I'slng  sfiam  as  a  motive  power,  or  while  rid- 
ing in  or  on  such  conveyance  not  provided  for 
the  transportation  of  passengers,  we  do  not 
see  that  there  is  room  for  construction,  or  for 
doubt  as  to  the  validity,  of  the  contract  In 
Miller  V.  Insurance  Co.,  39  Minn.  548,  40  N. 
W.  839,  a  similar  contract  was  considered; 
and  it  was  held  that,  a  banker  having  been 
killed  while  attempting  to  get  on  a  moving 
train,  the  company  was  not  liable.  The  fact 
that  the  policy  described  Snowden's  occupa- 
tion as  that  of  a  cattle  dealer  or  broker  and 
shipper  does  not  conflict  with  the  stipulation 
referred  ta  The  policy  also  stated  that  he 
was  not  a  tender  or  drover.  Had  he  been 
insured  as  a  tender  or  drover,  with  a  condi- 
tion that  tbe  company  would  not  be  liable 
for  Injury  sustained  while  tending  or  driving 
cattle,  there  would  be  room  for  doubt.  Had 
be  been  described  as  a  cattle  shipper,  and  had 
the  policy  provided  that  the  company  would 
not  be  liable  if  he  engaged  In  shipping  cattle, 
the  right  of  the  insured  would  be  quite  plain. 
But  a  man,  not  being  a  tender  op  drover,  may 
be  a  cattle  dealer,  shipper,  or  broker,  without 
riding  on  conveyances  not  provided  for  the 
transportation  of  passengers,  and  without  get- 
ting upon  moving  trains.  The  very  fact  that 
the  business  of  the  Insured  might  Induce  him 
at  times  to  do  such  acts  would  afford  a  good 
reason  for  the  company,  in  Its  contract,  to 
expressly  except  from  the  insurance  granted 
injuries  received  under  such  circumstances. 
As  we  have  said,  there  was  a  conflict  in  the 
evidence  aa  to  whether  tbe  train  was  in  mo- 
tion when  Snowden  attempted  to  board  It, 
and  all  the  evidence  was  to  the  effect  that  tho 
car  which  be  boarded  was  not  one  provided 


for  the  transportation  of  passengers.  Tbe 
court  should  have  given  tbe  Instructions  re- 
quested by  the  Insurance  company  on  tbese 
points,  and  the  refusal  to  do  so  was  not  cured 
by  the  third  Instruction  given  of  its  own  mo- 
tion. On  this  phase  of  the  case,  no  question 
of  negligence  was  Involved.  The  question 
was  not  whether  Snowden,  as  a  prudent  man, 
was  justified,  under  the  circumstances,  in  at- 
tempting to  board  the  car.  No  matter  bow 
careful  he  may  have  been,  if  the  Injury  was 
one  against  which  the  company  had  not  In- 
sured hlni.  It  was  not  liable.  The  instruc- 
tion relating  to  voluntary  exposure  to  unnec- 
essary danger  might  also  have  been  given 
with  propriety,  although  we  do  not  hold  that 
It  was  prejudicially  erroneous  to  refuse  it. 
In  view  of  the  third  Instruction.  What 
amounts  to  a  voluntary  exposure  to  unnec- 
essary danger  is  necessarily  largely  a  ques- 
tion of  fact,  for  the  determination  of  tbe  Jury 
under  all  the  circumstances  of  tbe  case.  The 
Issue  made  by  this  provision  was  of  a  nature 
akin  to  Issues  on  questions  of  negligence. 

There  are  several  assignments  of  error 
which  we  have  not  noticed,  and  which,  in  tbe 
present  condition  of  the  record,  we  do  not 
deem  It  necessaiy  to  consider.  For  the  errors 
already  referred  to  the  judgment  must  be  re- 
versed.    Reversed  and  remanded. 


COX  V.  BARNBS. 
(Supreme  Court  of  Nebraska.     May  28.  1895.) 

Suit  on  Jddoment  —  Defekse  of  Fraud  —  Mis- 

COSDUOT  or  ATTOKNST — ASSIBTINO 

Adverse  Side. 

1.  It  is  a  weli-aettled  rule  that  an  attorney 
is  bound  to  th<>  most  scrupalous  good  faith  when 
acting  for  his  client.  He  must  be  loyal  to  the 
interests  intrusted  to  his  care.  Th6  members  of 
a  firm  of  attorneys  cannot  represent  opposite  sidies 
of  the  same  cauw  without  the  knowledge  and 
consent  of  the  clients. 

2.  After  a  firm  of  attorneys  had  been  em- 
ployed by  a  defendant,  a  new  member  was  taken 
mto  sQch  firm,  to  whom  the  client  revealed  the 
evidence  upon  which  he  relied  to  defeat  the  ac- 
tion; and  subsequently  such  attorney  was  em- 
ployed by,  and  rendered  assistance  on  the  trial 
to,  the  adverse' side,  with  full  knowledge  of  the 
defendant,  and  without  objections.  A  judgment 
was  rendered  in  favor  of  the  plaintiff.  BHd,  in 
an  action  on  such  judgment  in  another  state,  the 
defendant  could  not  set  up  as  a  defense  tiiereto 
that  the  judgment  was  obtained  by  the  fraudu- 
lent conduct  of  the  attorney,  but  that,  on  calling 
of  the  original  cause  for  trial,  the  defendant 
should  have  moved  the  court  to  exclude  the  at- 
torney from  appearing  for  and  assisting  the  ad- 
verse side. 

(Syllabus  by  the  Court) 

Error  to  district  court  Pierce  county;  Al- 
len, Judge. 

Action  by  O.  H.  Barnes  against  William  R 
Cox.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Wlgton  &  Whitham,  for  plaintiff  In  error. 
Benj.  Lindsay,  W.  W.  Qulvey,  and  Powers 
&  Hays,  for  defendant  in  error. 
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XORVAIi,  C.  J.  On  the  13th  day  of  Jan- 
nary,  1890,  In  a  cause  pending  in  the  dis- 
trict court  of  Montague  county,  Tex.,  a  Judg- 
ment was  rendered  in  favor  of  O.  H.  Barnes 
and  against  William  R.  Cox  for  |1,%0  debt 
and  $73.75  costs  of  salt  This  action  was 
brought  upon  said  Judgment  in  the  district 
court  of  Pierce  county,  this  state  The  pe- 
tition is  in  the  usual  form.  ■  The  amended 
answer,  for  a  defense,  avers  that  the  judg- 
ment declared  upon  was  obtained  by  the 
plaintiff  by  fraud  and  undue  means.  The 
allegations  of  fraud  set  up  in  the  answer 
are  as  follows:  "That  plaintiff,  after  the 
commencement  of  the  action  upon  which 
si>.id  Judgment  was  obtained,  fraudulently, 
corruptly,  and  for  the  purpose  of  influencing 
defendant's  attorneys  against  defendant's 
interests,  and  preventing  their  performing 
and  causing  them  to  neglect  their  duties 
toward  defendant  in  the  trial  and  defense 
of  the  said  action,  so  that  plaintiff  might  ob- 
tain said  judgment,  employed  and  procured 
the  services  of  one  J.  M.  Cliambers,  an  at- 
torney at  law,  and  a  member  of  the  firm  of 
Stephens,  Herbert  &  Chambers,  who  were 
at  the  time  the  employed  attorneys  of  de- 
fendant in  the  action,  to  assist  plaintiff  In 
the  trial  and  prosecution  of  said  action  and 
the  procuring  of  said  judgment,  well  know- 
ing that  said  Cliambers  was  one  of  the  said 
Arm  of  Stephens,  Herbert  &  Chambers, 'and 
that  said  firm  were  defendant's  attorneys  as 
aforesaid;  and  agreed  to  and  did  pay  said 
Chambers  therefor  the  sum  of  $100,  for  the 
benefit  of  said  firm  of  Stephens,  Herbert  & 
Cliambers."  The  answer  further  charges 
that  by  reason  of  the  fraudulent  employ- 
ment of  Chambers,  and  said  undue  and  cor- 
rupt influence  on  the  part  of  plaintiff,  the 
defendant  was  prevented  from  having  a  fair 
and  impartial  trial  of  the  issues  in  said 
court;  that  defendant  did  not  discover  the 
said  fraudulent  acts  and  conduct  until  the 
trial  bad  begun,  and  not  fully  known  until 
after  the  rendition  of  the  Judgment;  that 
the  defendant  was  not  Indebted  to  the  plain- 
tiff In  any  sum  whatever  in  the'  suit  in 
which  said  Judgment  was  obtained,  but  had 
a  complete  defense  to  the  action.  The  plain- 
tiff, for  reply,  denied  all  charges  of  fraud 
made  in  the  answer.  At  the  close  of  the 
defendant's  testimony,  the  court,  on  motion 
of  the  plaintiff,  Instructed  the  Jury  to  re- 
turn a  verdict  against  the  defendant  for  the 
full  amount  claimed,  which  was  according- 
ly done,  and  from  a  Judgment  entered  there- 
on, and  an  order  overruling  a  motion  for  a 
new  trial,  the  defendant  prosecutes  error. 

The  question  presented  for  determination 
in  this  cause  \<i  whether  the  court  below 
erred  in  directing  a  verdict  for  the  plaintiff. 
In  other  words,  was  the  Texas  Judgment 
procured  by  fraudulent  means?  The  charge 
of  fraud  consists  in  the  employment  by 
Barnes  of  one  J.  M.  Chambers  as  an  attor- 
ney to  assist  in  the  trial  of  the  case.  It  ap- 
pears from  the  testimony  contained  in  the 


bill  of  exceptions  that  the  law  firm  of  Potter 
&  Edleman  brought  the  suit  for  Barnes  in 
the  Texas  court,  and  the  firm  of  Stephens  & 
Herbei-t,  attorneys,  of  Montague,  Tex.,  was 
originally  employed  by  Cox  to  make  his  de- 
fense;   that  afterwards,   in   the  spring  of 

1889,  which  was  several  months  prior  to  the 
trial,  the  said  Stephens  and  Herbert  formed 
a  partnership  with  J.  M.  Cliambers,  undw 
the  firm  name  of  Stephens,  Herbert  A 
Chambers,  by  the  terms  of  which  agreement 
Chambers  was  to  assist  In  the  disposition  of 
the  unfinished  business  of  the  old  firm  where 
he  was  not  then  adversely  interested,  and 
was  to  receive  a  part  of  the  fees  for  so  do- 
ing; that  Stephens  &  Herbert,  together  with 
J.  O.  Johnson,  of  Kansas  City,  Mo.,  repre- 
sented Cox  In  the  trial,  and  that  J.  M. 
Chambers  assisted  Potter  &  Edleman  In  the 
prosecution  of  the  case.  There  Is  some  con- 
fiict  in  the  proofs  as  to  the  time  when 
Chambers  was  employed  by  Barnes.  Some 
of  the  testimony  Is  to  the  effect  that  be  was 
retained  prior  to  the  formation  of  the  firm 
of  Stephens,  Herbert  &  Chambers,  while 
there  Is  other  evidence  tending  strongly  to 
show  that  he  was  not  engaged  until  the  day 
the  case  was  called  for  trial,  in  January, 

1890.  It  does,  however,  appear  that  Barnes 
was  aware,  at  the  time  of  the  employment  of 
Chambers,  that  the  latter  was  a  member  of 
the  firm  of  Stephens,  Herbert  &  Chambers, 
and  that  Stephens  &  Herbert  were  Cox's  at- 
torneys. Also  there  Is  in  the  record  testi- 
mony to  the  effect  that  a  few  days  prior  to 
the  trial  Cox  went  to  Montague,  to  confer 
with  his  attorneys,  and  while  there  Mr. 
Stephens  introduced  Mr.  Chambers  to  him 
as  his  partner,  and  thereafter  Cox  consulted 
with  Chambers  as  well  as  Stephens  about 
the  case,  disclosing  to  them  the  pai>ers  and 
evidence  he  intended  to  use  on  the  trial. 
The  authorities  agree  that  an  attorney,  when 
once  employed  In  a  case.  Is  bound  to  the 
most  scrupulous  good  faith.  He  must  be 
loyal  to  the  interests  of  his  client  That 
where  the  client  has  conferred  with  his  at- 
torney, or  revealed  to  him  the  evidence  upon 
which  he  relies  for  the  prosecution  of  the 
cause,  or  for  making  his  defense  to  the  ac- 
tion, as  the  case  may  be,  the  attorney,  after 
acquiring  such  knowledge,  or  after  having 
opportunities  for  knowing  the  facta,  will  not 
be  permitted  to  sell  out  his  client's  Interests, 
or  to  accept  a  retainer  from  or  render  assist- 
ance to  the  adverse  party.  If  he  do  so  with- 
out the  knowledge  or  consent  of  his  client 
the  Judgment  thus  obtained  may  be  set  aside 
on  the  ground  of  fraud.  Haverty  v.  Haverty, 
35  Kan.  438,  11  Pac.  3G4;  Black,  Judgm.  f 
314.  In  the  case  at  bar.  Cox  had  a  right 
to  expect  that  Chambers  would  assist  in  the 
trial  of  the  case,  notwithstanding  he  became 
a  member  of  the  firm  after  Stephens  &  Her- 
bert were  employed  by  Cox;  or  at  least  he 
was  Justified  In  believing  that  Chambers 
would  not  lend  his  assistance  to  the  other 
side.    It  is  undisputed  that  Cox  was  present 
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In  the  Texas  court  during  the  entire  trial, 
and  that  neither  he  nor  hla  attorneys  made 
any  objection  to  Chambers  appearing  In  the 
case  for  Mr.  Barnes,  although  he  was  fully 
advised  of  such  appearance  at  the  very  com- 
mencement of  the  trial.  Cox  should  hare 
then  and  there  called  the  attention  of  the 
court  to  the  fact,  and  had  Chambers  exclud- 
ed from  taking  part  In  the  case  on  the  oth- 
er side.  He  could  not  sit  idly  by,  omit  to 
bring  the  facts  to  the  knowledge  of  the 
court,  and  take  the  chances  on  obtaining  a 
favorable  verdict,  and,  if  unsuccessful,  set 
up  in  another  court  in  a  suit  upon  the  Judg- 
ment that  such  Judgment  was  procured  by 
fraud.  He  should  have  moved  the  Texas 
court  to  exclude  Chambers  from  assisting  In 
the  case.  Not  having  done  so,  he  cannot 
now  be  heard  to  complain.  Wilson  ▼.  State, 
16  Ind.  392;  Gaulden  ▼.  State,  11  Oa.  47. 
The  district  court  did  not  err  in  directing  the 
verdict,  and  the  Judgment  Is  affirmed. 


DEWEY  el  aL  v.  KAVANAOH,  Clerk  of 

Court,  et  al. 

(Si.;>reme  Coart  of  Nebraska.     May  23,  1805.) 

ATTACHIIBTtT  —  DeLIVXRT  BOITD  —  APPROVAL  BT 
CLBKX— UROtnClAL  AOT— LlABIUTT  OP 

Clbrk's  Bo.ndsmbn. 

1.  Section  206  of  the  Code  of  Civil  Pioee- 
dare  conitmed.  and  hdd:  (1)  Tliat  a  delivery 
bond  executed  in  pursuance  of  said  section  is  not 
designed  to  have,  nor  does  it  bare,  the  effect  of 
disdbarging  the  attachment  (2)  Suds  a  bond, 
when  executed  and  approved,  takes  the  place  of 
the  attached  property.  (3)  Such  bond  can  be  ap- 
proved only  by  the  officer  holding  the  writ  of  at- 
tachment. 

2.  Where  a  derk  of  a  district  court  approved 
a  delivery  bond  executed  In  pursuance  of  said 
section,  and  thereupon  directed  the  officer  holding 
the  writ  of  attachment  to  return  the  attached 
property  to  the  persons  in  whose  possession  it 
was  when  be  attached  it,  and  the  officer  did  so, 
and  the  plaintiff  in  the  attachment  suit  recovered 
a  judgment,  and  an  order  sustaining  the  attach- 
ment; and  neither  said  property  nor  its  appraised 
value  in  monev  was  forthcoming  to  answer  said 
judgment,  and  the  plaintiff  in  the  attachment 
sued  the  clerk  and  the  sureties  on  his  official 
bond  for  approving  said  delivery  bond  because  in 
fact  some  of  said  sureties  thereon  had  not  signed 
the  same,  held:  (1)  That  it  was  no  part  of  the 
duty  of  the  clerk  of  the  district  conrt  to  approve 
such  bond,  and  that  his  doing  so  was  not  an  act 
done  by  virtue  of  his  office;  and  that,  therefore, 
the  stu^tiea  on  his  official  bond  were  not  liable 
for  such  act  of  the  clerk.  (2)  Tliat  the  mere 
facts  that  the  clerk  approved  the  bond,  and  direct- 
ed the  sheriff  to  release  the  attached  property, — in 
the  absence  of  evidence  of  fraud  or  deceit  prac- 
ticed by  the  cicrk,— were  not  alone  suffident  to 
render  nim  liable  to  the  plaintiff  in  the  attach- 
ment for  the  loss  he  had  sustained  by  reason  of 
the  clerk's  approval  of  the  bond  and  the  release 
of  the  property  by  the  sheriff  in  obedience  to  the 
order  of  the  clerk. 

(Syllabus  by  the  Conrt) 

Error  to  district  court,  Greeley  county; 
Harrison.  Judge. 

Action  by  Dewey  &  Stone  and  others 
against  John  B^vanagh  and  otbos.  Judg- 
ment for  defendants,  and  plalntUU  bring  er- 
rot,    ▲fflrmed. 


Batty,  Casto  &  Dungan,  James  R.  Hanna, 
Wright  &  Wright,  and  G.  W.  Scott,  for  plain- 
tiffs In  error.  M.  B,  Gearon  and  T.  J.  Doyle, 
for  defendants  in  error. 

RAGAN,  C,  Dewey  &  Stone  and  otbers 
brought  this  suit  to  the  district  court  of 
Greeley  county  against  John  Kavanagh,  the 
clerk  of  the  district  court  of  said  county, 
and  the  sureties  on  his  official  bond.  A  gen- 
eral demuner  was  sustained  to  the  petition, 
and  the  action  dismissed.  The  correctness 
of  the  ruling  of  the  district  court  in  sustain- 
ing this  demurrer  Is  the  only  question  pre- 
sented here. 

The  petition  alleged,  In  substance:  That 
in  September,  1881,  the  plaintiffs  in  error 
brought  certain  actions  to  the  district  court 
of  said  Greeley  county  against  a  copartner- 
slilp  by  the  name  of  Jordan  &  McCarthy. 
These  actions  were  brought  for  the  recovery 
of  money.  Attachments  were  issued,  and  lev- 
led  upon  the  goods  and  chattels  of  the  said 
Jordan  &  McCarthy.  On  the  28th  of  May, 
1888,  the  sheriff  of  said  coim^  returned  the 
several  writs  of  attachment  in  his  hands, 
showing  that  he  had  levied  them  on  the  goods 
and  chattels  of  Jordan  &  McCarthy,  and  that 
he  then  had  the  said  goods  in  his  possession 
by  virtue  of  their  seiaure  under  said  attach- 
ment writs.  That  on  the  7th  of  June,  1888, 
the  clerk  of  the  district  court  received  from 
Jordan  &  McCarthy  a  bond  in  words  and  fig- 
ures as  follows:  "Whereas  *  *  *,  the 
sheriff  of  Greeley  county,  Nebraska,  did,  on 
the  15th  day  of  May,  1888,  on  an  order  of  at- 
tachment issued  out  of  the  district  court  of 
Greeley  county,  •  •  •  attach  certain  goods 
and  chattels  in  the  hands  of  Jordan  &  Mc- 
Carthy in  a  case  pending  in  said  district 
court  wherein  Dewey  &  Stone  et  aL  are  plain- 
tiffs and  Jordan  &  McCarthy  are  defendants, 
which  property  is  appraised  at  the  sum  of 
$1,362.09,  and  which  property  is  now  deliv- 
ered to  Jordan  &  McCarthy  at  their  request: 
Now  that  Jordan  &  McCarthy,  as  principals, 
and  Daniel  Ford  and  P.  H.  McCarthy,  as 
sureties,  do  hereby  undertake  to  the  plain- 
tiffs in  the  sum  of  $2,725.88  that  said  prop- 
erty, to  wit,  a  certain  stock  of  hardware  and 
furniture  now  in  the  store  of  Jordan  &  Mc- 
Carthy in  Greeley  Center,  Nebraslca,  or  its 
appraised  value  in  money,  shall  be  forthcom- 
ing to  answer  the  judgment  of  the  court  in 
this  action.  Jordan  &  McCarthy,  by  B.  J. 
Jordan.  Daniel  Ford.  P.  H  McCarthy. 
Michael  McCarthy."  And  that  Kavanagh.  in 
hs  official  capacity  as  cleric,  on  said  day  duly 
approved  said  bond.  Ttiat  said  Kavanagh, 
on  said  date,  after  the  approval  by  him  of 
said  bond,  issued  to  the  sheriff  of  said  Gree- 
ley county  an  order  in  writing  in  words  and 
figures  as  follows:  "State  of  Nebraska, 
Greeley  County— sa:  To  the  Sheriff  of  said 
County:  Whereas,  the  defendants  Jordan  & 
McCarthy  have  executed  to  the  plaintiffs  a 
bond  as  provided  in  section  206  of  the  Code 
of  Civil  Procedure  In  double  the  amount  of 
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as  stated  In  tbe  bond,  wblch  has 
-uved  by  me,  to  the  effect  that  the 
8  shall  perform  the  judgmeot  of  the 
ou  are  therefore  commanded  to  re- 
property  attached  in  said  action,  or 
eds  thereof,  to  the  said  Jordan  & 
,  or  their  agents  or  attorneys,  and 
:  return  of  this  order.  Signed  this 
>f  June,  A.  D.  1888.  John  Kava- 
rk  of  the  District  Court."  That  the 
Bald  county,  m  pursuance  of  said 
tored  the  goods  and  chattels  whlt:h 
ttacbed  to  the  said  Jordan  &  Me- 
ad on  the  7th  of  June,  1888,  made 
a  on  the  wriis  of  attachment  in  his 
that  effect.  That  such  proceedings 
: wards  had  in  the  suits  of  the  plain- 
rror  against  Jordan  &  McCarthy 
plaintiffs  In  error  obtahaed  judg- 
linst  the  said  Jordan  &  McCarthy 
a  sums  of  money,  and  also  a  Judg- 
Inst  the  said  Jordan  &  McCarthy 
;  the  attachments  against  their 
1  chattels,  and  an  order  that  said 
sold  to  satisfy  the  said  judgments, 
aid  judgments  remained  wholly  nn- 
at  the  time  of  bringing  of  this 
It  tlie  said  Jordan  &  McCarthy  had 
have  the  attached  property  forth- 
answer  the  judgments  of  the  dls- 
t  pronounced  In  said  suits,  and  the 
an  &  McCarthy  had  failed  to  pay 
,  or  to  the  plaintiffs  in  error,  or  to 
for  them,  the  appraised  value  of 
hed  property  In  money.  That  Jor- 
cCarthy,  and  each  of  them,  were 
Tliat  ezecution  liad  been  issued 
dgments  obtained  by  the  plaintiffs 
igalnst  the  firm  of  Jordan  &  Me- 
nd been  returned  wholly  unsatis- 
tt  the  plalntUN  in  error  had  instl- 
t  In  the  district  conrt  of  Greeley 
alnst  Jordan  &  McCarthy  as  prlncl- 
he  parties  whose  names  were  sign- 
sties  to  the  bond  or  obligation  exe- 
them  and  approved  by  the  cleik  of 
:t  court  on  the  7th  of  June,  1888. 
suit  resulted  In  a  finding  and  judg- 
aid  court  that  Daniel  Ford,  P.  H. 
,  and  Michael  McCarthy,  the  par- 
3  names  were  signed  as  sureties  to 
of  Jordan  &.  McCarthy  of  June  7, 
approved  by  the  clerk,  never  in  fact 
said  bond.  The  petition  then  al- 
»ffect,  that  Kavanagh,  the  clerk,  by 
'  the  bond  and  sureties  of  Jordan 
by  dated  June  7,  1888,  when  in  fact 
ies  to  said  bond  did  not  sign  the 
1  been  guilty  of  official  misconduct, 
>ecome  liable  to  the  plaintiffs  in  er- 
a  official  bond  for  the  appraised 
laid  attached  propeity. 
d  which  the  clerk  approved  was  ex- 
pursuance  of  and  under  the  provi- 
Bction  206  of  the  Code  of  ClvU  Pro- 
tiich  provides  that  "the  sheriffs  shall 
e  property  attached  to  the  persons 
possession  It  was  found  upon  the 


exeentlon  by  such  person  In  the  presence  of 
the  sheriff  of  an  undertaking  to  the  plaintiff 
with  one  or  more  sufficient  sureties  resident 
in  the  county,  to  the  effect  that  the  parties 
to  the  same  are  bound  in  double  the  ap- 
praised value  thereof;  that  the  property  or 
its  appraised  value  In  money  shall  be  forth- 
coming to  answer  the  judgment  of  the  court 
to  the  action."  It  was  not  the  duty  of  the 
clerk  of  the  district  court  to  approve  this 
b<»>d,  and  his  act  in  approving  this  bond  was 
not  one  done  by  virtue  of  his  office.  It 
was  the  duty  of  the  sheriff  to  hold  in  his 
possession  the  property  he  had  attached  at 
the  suit  of  the  plaintiffs  in  error  against 
Jordan  &  McCarthy,  unless  they  had  giv- 
en him  a  bond,  with  sureties  approved  by 
himself,  to  have  said  property,  or  its  ap- 
praised value  in  money,  forthcoming  to  an- 
swer the  judgment  of  the  court,  or  unless 
Jordan  &  McCarthy  had  procured  the  dis- 
solution of  the  attachment  by  the  execution 
of  a  bond  In  pursuance  of  sections  219  and 
220  of  the  Code  of  Civil  Procedure.  The 
execution  of  the  bond  provided  for  by  said 
section  20G  was  not  designed  to  have,  nor  did 
it  have,  the  effect  of  discharging  the  attach- 
ments. The  case  and  all  its  proceedings 
stood  precisely  as  if  such  bond  had  not  been 
given.  The  only  effect  of  the  bond  was  to 
have  it  take  the  place  of  the  property;  and 
such  bond  could  be  approved,  and  approved 
only,  by  the  officer  holding  the  writ  of  attach- 
ment Cortelyou  v.  Maben,  40  Neb.  512,  58 
N.  W.  9i.  And  until  such  officer  had  ap- 
proved such  bond  he  was  without  authority 
to  release  said  property,  or  deliver  it  to  Jor- 
dan &  McCarthy.  He  may  have  been  mis- 
led by  the  order  made  by  the  clerk  of  the 
district  court,  but  that  order  affords  no  pro- 
tection whatever  to  the  sheriff.  He  was 
bound  to  know  the  law.  Kavanagh,  by  ap- 
proving the  redelivery  bond  of  Jordan  &  Mc- 
Carthy, in  effect  certified  not  only  that  the 
parties  whose  names  appeared  on  said  bond 
as  sureties  actually  signed  it  in  his  (Kav- 
nagh's)  presence,  but  that  they  were  finan- 
cially responsible.  But  it  was  no  part  of 
Kavanagh's  duty  as  clerk  of  the  district 
court  to  approve  this  bond,  and  therefore  the 
act  was  not  one  done  b^  virtue  of  bis  office; 
and  consequently  the  sureties  on  bis  bond 
are  not  liable  for  his  act  or  misconduct,  if  It 
was  misconduct,  as  sureties  on  official  bonds 
are  answerable  only  for  such  acts  of  their 
principals  as  are  done  by  virtue  of  their  of- 
fice. Ottenstein  v.  Alpaugh,  9  Neb.  237,  2  N. 
W.  219. 

Counsel  for  plaintiffs  In  error  Insist  that 
Kavanagh,  at  least,  was  liable  to  them,  and 
for  that  reason  the  demurrer  should  have 
been  overruled.  But  it  is  to  be  remembered 
that  this  is  not  an  action  against  Kavanagh 
for  any  wrong  or  deceit  practiced  by  him  by 
which  the  plaintiffs  in  error  were  damaged; 
and  the  petition  contains  no  averments  of 
fact  which  show  or  tend  tn  show  that  Kava- 
nagh, in  anything  he  did,  was  actuated  by 
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other  than  honest  motives.  From  anything 
that  appears  In  this  petition,  Kavanagh 
thought  he  had  authority  to  approve  this 
bond,  and  order  the  sheriff  to  release  the 
property;  and  the  mere  facts  that  Kavanagb 
approved  the  bond  and  directed  the  sheriff  to 
release  the  attached  property  are  not  alone 
sufficient  to  render  Kavanagh  liable  to  the 
plaintiffs  in  error.  The  petition,  therefore, 
does  not  state  a  cause  of  action  against  either 
Kavanagb  or  the  sureties  on  his  official  bond. 
The  district  court  was  right  in  sustaining  the 
demurrer,  and  Its  judgment  is  affirmed. 

HARRISON,  J.,  not  sitting. 


BUCKINGHAM  v.  ROAR  et  al. 
(Sopreme  Court  ot  Nebraska.    May  23,  1885.) 
CoMPBTESCT  or  Witness— HcsBASD  and  Wifb — 

TlUMSACTIOMI  WITH  DiCKDKKT— REVIEW  OK 
APPBAIr-lNADMlSBIBLB  EtIUBNOE. 

1.  Neither  husband  nor  wife  can  be  exam- 
ined in  soy  case  as  to  any  commnnication  made 
by  the  one  to  the  other  while  married.  Nor  ahall 
they,  after  the  marriage  relation  ceaseg,  be  per- 
mitted to  reveal  in  tpstimony  any  sach  communi- 
cation made  while  the  marriage  aubsisted.  Sec- 
tion 832,  Code  Civ.  Proc. 

2.  A  husband  and  wife,  by  their  joint  deed, 
conveyed  certain  real  estate  of  the  huaband  to 
bis  son.  The  wife  then  bronght  an  action  against 
the  son  and  husband  to  cancel  the  conveyance,  so 
far  as  it  operated  to  release  her  dower  interest 
in  the  real  estate  conveyed,  on  the  alleged  ground 
that  she  was  induced  to  join  in  said  conveyance 
by  misrepresentation  and  fraud.  Hdi:  (1)  That 
the  husband  was  only  a  nominal  defendant,  and 
had  no  interest  adverse  to  the  wife  in  the  result 
of  the  action;  (2)  that,  notwithstanding  the  hus- 
band was  made  a  defendant  to  the  suit,  tiie  wife 
was  a  competent  witness  in  her  own  behalf; 
(3)  that  neither  the  husband  nor  the  wife  could 
testify  as  to  any  conversation  which  occurred 
between  them  with  reference  to  the  subject-mat- 
ter of  the  snit;  (4)  that  the  testimony  of  the 
hnaband,  which  tended  to  sustain  the  conveyance, 
was  Incompetent,  being  adverse  to  the  interest  of 
the  wife. 

3.  Where  incompetent  testimony  Is  given 
on  the  trial  of  an  equity  case,  this  court,  in  re- 
viewing such  case  on  appeal,  will  presume  that 
Budi  testimony  was  not  considered  by  the  dis- 
trict court 

4.  Nlland  v.  Kallsh,  87  Neb.  47,  65  N.  W. 
285;  Skinner  v.  Skinner,  88  Neb.  756,  57  N.  W. 
634;  Greene  v.  Greene  (Neb.)  60  N.  W.  937,— 
distinguished. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Saline  county: 
Hastings,  Judge. 

Action  by  Charlotte  Buckingham  against 
John  Buckingham  and  others  to  cancel  a 
deed.  John  Buckingham  having  died  before 
the  trial,  Jacob  Roar,  his  administrator, 
was  made  a  defendant  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

F.  L  Foss  and  J.  D.  Pope,  for  appellant 
Palmer  &  Hendee  and  Robert  Ryan,  for  ap- 
pellees. 

RAOAN,  O.  On  the  7th  day  of  February, 
1S91,  John  Buckingham  was  the  owner  of 
a  farm  of  240  acres,  situate  In  Saline  county, 


Neb.,  and  also  the  owner  of  a  house  and  lot 
In  the  ylUage  of  Friend,  in  said  county,  on 
which  lot  he  at  that  time  resided  with  bis 
family.    On  said  date  Buckingham  conveyed 
to  bis  wife  the  house  and  lot  in  the  village 
of  Friend,  and  he  and  his  wife  united  in  a 
deed  of  conveyance  of  the  farm  to  one  Da- 
Tld  T.  Buckingham,  a  son  of  John  Buclclng- 
ham.     Sutisequently  David  T.  Buckingham 
conveyed  80  acres  of  the  land  to  bis  brother 
Perry    E.    Buckingham,    and    another     80 
acres  to  bis  brother  Ira  Buckingham.      In 
October,    1891,    Charlotte   Buckingham,    the 
wife  of  John  Buckingham,  brought  this  suit 
to  the  district  court  of  Saline  county;   mak- 
ing ber  husband,  John  Buckingham,  and  bis 
sons,  David  T.  Buckingham,  Perry  E.  Buck- 
ingham,   and   Ira   Buckingham,    and    their 
wives,    defendants.     The    object    of    Mrs. 
Buckingham's  action  was  to  have  the  con- 
veyance of  the  7th  of  February,  1891,  made 
by  herself  and  husband  to  David  T.  Buck- 
ingham,  set   aside,  in   so  far  as   she   was 
concerned.    Mrs.  Buckingham  asked  to  have 
this  conveyance  annulled  because  she   al- 
leged that  she  was  procured  to  join  in  the 
execution  of  said  deed  by  misrepresentation 
and  fraud.    In  substance,  her  statement  of 
the  facts  in  reference  to  this  misrepresenta- 
tion and  fraud  is  as  follows:     On  the  0th 
of  February,  1891,  she  and  her  husband  had 
some  trouble.     Her  husband  threw  her  out 
doors.     She  fell  on  the  ice,  and  broke  ber 
arm.    On  the  7th  of  February,  1801,  her  hus- 
band deeded  ber  the  said  house  and  lot  in 
the  village  of  Friend,   and  grave  her  some 
notes,  amounting  to  about  $400,  all  in  satis- 
faction and  discharge  of  the  injuries  she  had 
sustained  by  reason  of  the  assanlt  made  on 
her  by  ber  husband  on   the  6th  of  Febru- 
ary.    At  that  time  there  was  a  windmill  and 
some  other  chattels   on  the  lot  in   Friend, 
which  the  husband  was  to  have  and  remove, 
and   he   represented    to    Mrs.    Buckingham 
that.  In  order  to  obviate  all  future  questions 
as  to  the  ownership  of  these  chattels,  she 
should  sign  a  writing  setting  out  that  be 
was  tbe  owner  of  the  chattels,  and  bad  the 
right  to  remove  them,  and  that,  at  the  time 
she  signed  the  deed  sought  to  be  set  aside, 
she  supposed  she  was  signing  the  writing 
giving  her  husband  the  title  and  possession 
to  the  chattels  on  said  lot    After  tbe  action 
was  brought,  and  personal  service  had  up- 
on John  Buckingham,  it  appears  that  he 
went  to  Freeport,   111.,  to  be  treated   for 
cancer,  and  while  there  his  deposition  was 
taken,  and  filed  In  this  case.     Before  tbe 
case  was  tried,  John  Buckingham  died,  and 
one  Jacob  Roar,  his  administrator,  was,  by 
order  of  the  court  and  tbe  consent  of  aD 
parties,    made   a  defendant  to   the   action. 
The  district  court  found  tbe  issues  in  favor 
of  the  defendants,  and  dismissed  Mrs.  Buck- 
ingham's petition,  and  she  has  appealed. 

It  will  be  seen  from  the  foregoing  state- 
ment that  the  only  Issue  of  fact  involved 
in  this  case  was  and  Is  whether  Mrs.  Buck- 
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iDgham,  at  the  time  she  executed  the  deed 
of  February  7,  1891,  with  her  husband,  to 
Darid  T.  Backtngham,  knew  that  she  was 
signing  a  deed  for  the  240  acres  of  land. 
On  the  trial  Mrs.  Buckingham  was  sworn, 
and  testified  In  her  own  behalf;  and  the 
deposition  of  John  Buckingham  was  offered 
in  evidence,  but  the  record  does  not  disclose 
whether  the  deposition  was  read.  The  argu- 
ment of  the  appellant  here  is  that  we  should 
consider  all  the  evidence  of  Mrs.  Bucking- 
ham, In  connection  with  the  other  evidence 
In  the  case,  and.  If  this  be  done,  that  the 
decree  of  the  district  court  must  be  re- 
versed. We  cannot  stop  to  quote  the  evi- 
dence in  this  case,  nor  any  considerable  por- 
tion of  it;  and  it  must  suffice  to  say  that  If 
the  entire  deposition  of  John  Buckingham 
be  excluded  from  consideration,  and  the  en- 
tire evidence  of  Mrs.  Buckingham  be  con- 
sidered, together  with  the  other  evidence  in 
the  case,  the  decree  of  the  district  court  is 
still  supported  by  sufficient  competent  evi- 
dence^ Mrs.  Buckingham  was  a  competent 
witness  for  herself  in  this  case.  Her  action 
was,  in  effect,  one  brought  against  the  sons 
of  John  Buckingham  to  set  aside,  so  far  as 
she  was  concerned,  the  conveyance  of  her- 
self and  husband  of  the  7tb  of  February. 
It  is  true,  her  husband  was  a  nominal  de- 
fendant to  this  action,  but  he  had  no  in- 
terest whatever  in  the  result  of  it  The  ac- 
tion did  not  seek  to  set  aside  the  convey- 
ance, so  far  as  John  Buckingham  was  con- 
cerned, nor  did  he,  by  his  answer,  ask  to 
liave  tliat  conveyance  set  aside.  We  repeat 
that  the  only  object  of  the  action  was  to 
have  set  aside  the  release  of  the  dower 
rights  of  Mrs.  Buckingham  In  the  land,  re- 
sulting from  her  execution  of  the  convey- 
ance. This  statement  does  not  conflict  with 
section  831  of  the  Code  of  Civil  Procedure, 
which  declares,  with  certain  exceptions,  that 
the  buEfttand  can  In  no  case  be  a  witness 
against  the  wife,  nor  the  wife  against  the 
husband,  nor  with  the  construction  placed 
on  said  section  in  Niland  v.  Kalish,  37  Neb. 
47,  55  N.  W.  295;  Skinner  v.  Skinner,  38 
Xeb.  756,  57  N.  W.  534;  Greene  v.  Greene 
(Neb.)  60  N.  W.  937.  On  the  trial  Mrs.  Buck- 
ingham testified  to  the  communications,  con- 
versations,  and  agreements  had  between 
herself  and  husband  on  the  Tth  of  February, 
1891,  Just  prior  to  the  execution  of  the  deed 
which  she  seeks  to  annul  by  this  action. 
All  this  testimony  was  Incompetent  Sec- 
tion 332  of  the  Ck>de  of  Civil  Procedure  pro- 
vides that  "neither  husband  nor  wife  can  be 
examined  In  any  case  as  to  any  communi- 
cation made  by  the  one  to  the  other  while 
married,  nor  shall  they  after  the  marriage 
relation  ceases  be  permitted  to  reveal  In 
testimony  any  such  communication  made 
while  the  marriage  subsisted."  While, 
therefore,  we  think  that  section  331  of  the 
Code  did  not  render  Mrs.  Buckingham  an  in- 
competent witness  in  this  case,  we  are  qnite 
clear  that  all  the  evidence  given  by  her  as  to 


what  transpired  between  herself  and  hus- 
band on  the  6th  of  February  and  on  the  Tth 
of  February,  Just  prior  to  the  execution  of 
the  deed  by  them  to  David  Buckingham,  was 
incompetent,  and  should  not  be  considered 
by  us;  and  we  have  no  doubt  that  this  is  the 
view  taken  by  the  district  court,  and  that  he 
did  not  consider  such  testimony  in  making 
up  his  finding. 

It  is  argued  here  by  coimsel  for  the  appel- 
lees that  the  testimony  of  Mrs.  Buckingham 
as  to  the  conversations,  communications,  and 
transactions  between  herself  and  husband 
immediately  preceding,  and  which  led  up  to, 
the  conveyance  sought  to  be  impeached  by 
this  action,  were  incompetent  by  reason  of 
section  329  of  the  Code,  which  provides  that 
"no  person  having  a  direct  legal  interest  in 
the  result  of  any  civil  action  or  proceeding, 
when  tlie  adverse  party  is  the  representative 
of  a  deceased  person,  sliaU  be  permitted  to 
testify  to  any  transaction  or  conversation 
had  between  the  deceased  person  and  the 
witness,"  etc.  But  the  provisions  of  this 
section  alone  would  not  preclude  Mrs.  Buck- 
ingham from  testifying  to  the  transactions 
and  conversations  had  between  herself  and 
husband,  for  the  reason  that  the  adverse 
party  to  Mrs.  Buckingliam's  suit  was  not  her 
husband's  administrator,  but  his  sons.  The 
husband,  John  Buckingham,  had  he  been  liv- 
ing at  the  time  of  the  trial,  could  not  have 
testified  as  to  the  facts  set  out  in  his  deposi- 
tion, as  these  facts  militated  against  the 
claims  of  the  wife  In  this  suit;  and  for  that 
reason  the  deposition  cannot  be  considered  by 
us,  and,  we  presume,  was  not  considered  by 
the  district  court  The  decree  of  the  district 
court  is  affirmed. 

RYAN,  O.,  not  sitting. 


MIZERA  V.  AUTE3N  et  al. 

(Snpreme  Court  of  Nebraska.    May  23,  1895.) 

Erectioit  of  Bchool— Powers  of  District  Board 

— Authorization  by  Electors. 

Certain  sections  of  chapter  79,  Comp.  St. 

1893,  entitled   "Schools,"   construed,   and   held: 

(1)  That  the  electors  of  a  school  district,  and  they 
alone,  at  their  regular  annual  meeting,  or  at  a 
special  meeting  called  for  such  purpose,  have 
power  to  direct  the  building  of  a   schoolhouse; 

(2)  that  the  district  board  of  a  school  district  has 
no  power  or  authority  of  law  to  appropriate  the 
funds  of  a  school  district  to  the  erection  of  a 
schoolhouse,  unless  first  authorized  so  to  do  by 
a  vote  of  the  electors  of  such  school  district;  (3) 
that  when  a  school  district  owns  a  schoolhouse 
site,  and  has  the  money  in  its  treasury  sufficient 
to  build  a  schoolhouse,  which  money  was  r.iised 
for  that  purpose,  the  electors  of  such  school  dis- 
trict at  any  regular  annual  meeting  or  at  a  spe- 
cial meeting  called  for  that  purpose,  may  direct 
the  building  of  a  schoolhouse  on  the  school  site, 
and  that  such  school  building  be  paid  for  out  of 
the  funds  on  band  for  that  purpose;  (4)  that  the 
electors  at  such  meeting  may  designate  the  school 
board  to  act  as  the  agent  of  the  district  to  superin- 
tend die  construction  of  such  schoolhouse;  (5) 
that  if  no  one  is  designated  by  the  electors  of 
the  school  district  to  superintend  the  construction 
of  a  school  building  directed  to  be  built  then  the 


Digitized  by 


Uoogle 


400 


NORTUWESTBftN  REi*ORTBR.  Vol.  63. 


(Keb. 


school  board  of  sach  district  has  aatbority  to 
make  contracts  and  saperintend  the  erection  of 
the  school  building  ordered;  (6)  that  the  electors 
of  a  school  district  are  not  oDliged  to  select  the 
members  of  the  school  board  as  agents  to  super- 
intend the  constraction  of  a  bailding  ordered  to  be 
bnUI;  bnt  may  select  such  person  or  persons  as 
in  their  judgment  will  best  subserre  the  inters 
«st8  of  the  school  district. 
(Syllabus  br  the  Court.) 

Appeal  from  district  court,  Saunders  coun- 
ty;  Wheeler,  Judge. 

Action  by  Franlc  Mizera  against  S.  W.  Au- 
ten  and  ottiers  to  restrain  the  erection  of  a 
echoolhouse.  Judgment  for  defendants,  and 
IikilutlfT  appeals.    Afllrmed. 

H.  Gillieson  and  Frlck  &  Dolezal,  for  appel- 
lant.   Simpson  &,  Sorrenberger,  for  appellees. 

RAOAN,  a  Briefly,  tlie  material  fiacts  In 
tills  case  are:  On  the  27th  day  of  June,  1892, 
the  dectors  of  school  district  No.  14  of  Saun- 
ders county,  at  their  regular  annual  meeting 
beld  on  that  day,  voted  the  erection  of  a  school- 
hoHse  on  the  school  grounds  belonging  to  said 
district  Such  schoolhouse  not  to  exceed  a  spe- 
ified  sum,  there  then  being  in  the  treasury 
of  said  district  sufficient  funds  to  build  such 
schoolbouse,  which  funds  had  been  previously 
raised  for  that  purpose.  At  such  meeting  the 
^electors  of  said  district,  by  a  vote,  appointed 
S.  W.  Auten,  Morltz  Ladenburger,  and  Jas- 
per Swan,  three  electors  of  said  district,  a 
building  committee,  and  instructed  tiieni  to 
advertise  tor  bids  for  building  such  school- 
house,  and  to  buUd  a  schoolhouse  on  Oie 
grounds  belonging  to  the  district  The  gen- 
tlemen appointed  as  such  building  committee 
«ntered  Into  a  contract  with  one  Michael  Sor- 
rick  in  and  by  which  the  latter  contracted  to 
furnish  the  material  and  build  a  schoolhouse 
on  the  school-district  grounds.  The  contract 
between  the  building  committee  and  Sorrlck 
did  not  expressly  recite  that  the  building  com- 
mittee was  acting  for  and  on  betialf  of  the 
school  district;  and  Sorrick  also  gave  a  bond 
to  the  building  committee  naming  them  In- 
'dividually  as  obligees  to  comply  with  his  con- 
tract In  reference  to  furnishing  the  materitd 
and  building  the  Khoolhouse.  Sorrick  began 
the  erection  of  the  schoolhouse  according  to 
bis  contract  with  the  building  committee,  and 
had  the  building  well  under  way  when,  on  the 
20th  of  September,  1892,  Frank  Mizera  brought 
this  suit  to  the  district  court  of  Saunders  coun- 
ty against  said  building  committee  and  said 
contractor  to  enjoin  the  further  building  and 
completion  of  said  schoolhouse  on  said  school 
grounds.  The  district  court,  on  a  final  hear- 
ing of  the  case,  dissolved  the  temporary  In- 
junction, which  had  been  granted  by  the  coun- 
ty Judge,  and  dismissed  MIzera's  petition, 
from  which  decree  he  tias  appealed. 

The  principal  argument  relied  on  here  for 
a  reversal  of  the  decree  appealed  from,  and 
the  one  upon  which  all  the  other  arguments  of 
appellant  depended.  Is  thus  stated  by  his 
teamed  counsel:  "That  the  appointment  of 
the  building  committee  was  wholly  void,  be- 


cause not  authorized  by  any  law,  becanse  the 
electors  of  said  school  district  could  autborize 
no  one  to  build  a  schoolhouse  except  tbe  dis- 
trict board  of  that  school  district"  In  other 
words,  the  argument  Is  that  the  members  of 
the  8Cho<A  board  of  a  school  district  are  the 
only  persons  that  the  electors  of  such  district 
at  their  annual  meetings  can  authorize  to  act 
as  agents  of  the  school  district  to  suiteriiitend 
the  building  of  a  schoolhouse  therefor;  and 
if  the  electors  of  a  school  district  at  tbelr 
annual  meeting,  duly  appoint  any  other  per- 
sons than  the  members  of  the  school  board  to 
superintend  the  erection  of  a  schoolhouse  for 
said  district  that  such  appointment  Is  abso 
lutely  void;  that  such  persons  are  Incompe- 
tent in  law  to  be  the  agents  of  such  sdiool 
district  for  such  purpose. 

llils  question  Involves  the  cnnstmctlon  of 
certain  portions  of  chapter  79,  Oomp.  St  1893, 
entitled  "Schools."  By  section  2  of  subdivi- 
sion 1  of  said  chapter  the  school  districts  of 
this  state  are  declared  to  be  bodies  corporate, 
and  to  possess  all  the  usual  powera  of  cor- 
porations tar  public  pm-poses.  And  In  sub- 
divlidon  2  of  said  chapter,  in  section  10,  it 
is  provided  that  "the  qualified  voters  [of  a 
school  district]  shall  have  power  at  any  an- 
nual or  special  meeting  to  direct  the  •  •  • 
building  *  *  *  of  a  schoolhouse."  And  by 
section  12  of  said  subdivision  it  is  provided 
that  the  legal  voters  at  such  annual  meeting 
may  determine  tbe  amount  of  money  that 
shall  be  expended  for  the  building  of  a  school- 
house  In  said  district.  And  by  section  13  of 
said  subdivision  It  Is  provided  that  tbe  moneys 
on  hand  collected  from  tax  levies  or  from  the 
sale  of  bonds  for  the  purpose  of  building-  a 
schoolhouse  "shall  be  expended  under  the  di- 
rection of  the  district  at  the  annual  meeting, 
or,  in  the  absence  of  such  direction,  then  such 
tax  [moneys]  shall  be  expended  as  the  district 
board  of  the  district  may  direct"  And  by 
section  6  of  subdivision  S  of  said  chapter  it 
is  provided  that  "they  [the  school  district 
board]  shall  purchase  or  lease  such  site  for  a 
schoolhouse  as  shall  have  been  designated  by 
tbe  district,  in  the  corporate  name  thereof,  and 
shall  build,  hire,  or  purchase  such  schoolhouse 
out  of  the  fund  provided  for  that  purpose,  and 
shall  make  sale  and  conveyance  of  any  site  or 
other  property  of  the  district  when  lawfully 
directed  by  the  qualified  voters  at  any  annual 
or  special  meeting.''  Reading  and  construing 
these  several  sections  together,  we  reach  the 
following  conclusions:  (1)  That  the  electors 
of  a  school  district  and  they  only,  at  their  reg- 
ular annual  meeting,  or  at  a  special  meeting 
called  for  such  purpose,  have  power  to  direct 
tbe  building  of  a  schoolhouse;  (2)  that  the  dis- 
trict board  of  a  school  district  has  no  power 
or  authority  of  law  to  appropriate  the  funds 
of  a  school  district  to  the  erection  of  a  adiool- 
house,  unless  first  authorized  so  to  do  by  a 
vote  of  the  electors  of  such  school  district;  (31 
that  when  a  school  district  owns  a  school 
site,  and  tias  the  money  in  Its  treasury  snfll- 
dent  to  build  a  scho61houae,   which  money 
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led  for  that  purpose,  the  electors  of 

ool  district  at  any  regular  annual,  or 

cial  meeting  called  for  that  purpose, 

set  the  building  of  a  schoolhousc  on 

3l  site,  and  that  such  school  building 

for  out  of  the  funds  on  hand  for  that 

(4)  that  the  electors  at  such  meeting 

ignnte  the  school  board  to  act  as  the 

the  district  to  superintend  the  con- 

of  such  school  building;   (5)  that,  if 

Is  designated  by  the  electors  of  the 

strict  to  superintend  the  construction 

hool  building  directed  to  be  built,  the 

[strict  board  of  such  district  has  au- 

0  make  contracts  and  superintend  the 
of  the  school  building  ordered;  (6) 
electors  of  such  a  school  district  are 
ged  to  select  the  members  of  the 
«ard  as  agents  to  superintend  the 
tlon  of  the  building  ordered  to  be 
it  may  select  such  person  or  persons 
lelr  Judgment,  will  best  aubserre  the 

of  the  school  district. 
lurts  must  presume  that  the  leglsla- 
the  passing  of  a  law.  takes  Into  con- 
n  existing  facts  and  conditions.  Un- 
statutes,  both  men  and  women  are 
as  members  of  our  school   boards. 

abundantly  qualified  by  reason  of 
ining  and  experience  as  educators  to 
the  schools  and  superintend  the  ed- 
of  the  young  might,  of  all  people  In 
■let,  be  the  least  competent  to  super- 
he  erection  of  a  building.    Whether 

was  present  In  the  mind  of  the  leg- 
and  led  to  the  adoption  of  the  law  as 
tands.  by  which  the  electors  of  a  dls- 

not  limited  to  the  selection  of  the 

1  of  the  school  board  as  agents  to 
;nd  the  construction  of  buildings.  Is 
terlal.  It  is  sufficient  to  say  that 
le  law  makes  the  school  board  the 
f  the  district  for  the  purpose  of  em- 
teachcrs,  conducting  the  schools,  and 
M*  and  controlling  the  property  of  the 
Istrlct.  It  does  not  prohibit  the  elect- 
the  district  from  appointing  from 
heir  number  a  committee  or  agents  to 
?nd  the  construction  of  a  school  build- 
compel  such  electors  to  make  the 

i  of  the  school  board  such  agents  or 
committee.    The  decree  of  the  dls- 
irt  Is  affirmed.    Affirmed. 


SI.EB  T.  CONSOLIDATED  ST.  RY. 
CO. 

!  Gonrt  of  MIchiieran.    May  2S,   1895.) 

Iailwats— Ivjt'RT  TO  PEnsor?  on  Tiiack. 
laintlff,  while  drfring  a  team  attached 

of  barrels,  on  a  narrow  street,  turned 
endant's  trolley  road,  to  pass  a  carriage 

by  the  roadside,  and  a  car,  comiug 
:ind,  Btrucli  the  load,  whereupon  plain- 
im    ran    awny,    and    he    was    injured. 

sat  in  front  of  the  load  of  barrels, 
as  BO  high  and  wide  that  he  could  uot 
t  was  behind  without  uioviug  to  the 
.63N.W.no.5— 2ti 


edge  of  the  load,  and  he  failed  so  to  look  bcforB 
turning  upon  the  track.  Held,  that  plaintiff 
was  negligent    McGrath,  C.  J.,  dissenting. 

Error  to  circuit  court,  Kent  county;  Allen 
C.  Adslt,  Judge. 

Action  by  Charles  B.  Blakeslee  against 
Consolidated  Street-Raiiway  Company  for 
personal  Injury.  From  a  Judgment  for  plain- 
tiff, defendant  brings  error.    Reversed. 

Klngsley  &  Klelnhans,  for  appellant. 
Earle  &  Hyde,  for  appellee. 

HOOKER,  J.  The  plaintiff,  while  driving 
a  team  attached  to  a  load  of  barrels  on  a 
narrow  street,  turned  his  team  upon  the 
track  of  the  defendant's  trolley  road,  to  pass 
a  carriage  standing  by  ibe  roadside.  As  the 
front  wheel  of  the  wagon  was  brought  upon 
or  near  to  the  westerly  rail  of  the  track,  the 
load  was  struck  upon  the  side,  near  the 
front,  by  defendant's  car,  whereupon  tue 
plaintiff's  team  ran  away,  and  be  was  in- 
jured. He  recovered  a  verdict  in  an  action 
for  negligence,  and  the  defendant  has  ap- 
pealed. The  principal  questions  raised  arise 
over  the  claims  of  defendant's  counsel  that 
(1)  plaintiff's  contributory  negligence  conclu- 
sively appeared;  (2)  If  not,  the  court  erred 
in  his  instructions  to  the  jury  upon  that  sub- 
ject 

The  evidence  showed  that  the  plaintiff  sat 
in  front  of  his  load  of  barrels,  which  was 
28  feet  long,  and  12  to  14  feet  wide  at  the 
top,  and  that  he  occupied  a  position  from 
which  he  could  not  see  what  was  behind 
without  moving  to  the  edge  of  the  load; 
that,  without  doing  so,  he  turned  his  horses 
upon  the  track,  to  pass  a  vehicle,  and  was 
struck,  as  already  stated.  The  testimony 
varied  as  to  the  distance  between  the  wagon 
and  the  approaching  car,  one  witness  put- 
ting It  about  100  feet;  others,  as  low  as  10 
or  15  feet  It  Is  contended  that  the  evi- 
dence demonstrates  the  proposition  tliat  the 
car  must  have  been  so  close  when  the  plain- 
tiff turned  upon  the  track  that  it  could  not 
be  stopped,  and  therefore  that  it  should  be 
held,  as  matter  oi  law,  upon  establLshed 
facts,  that  the  plaintiff  was  negligent  in 
turning  upon  ine  track  In  front  of  a  rap.uiy 
approaching  car,  and  that  the  defendant  was 
not  negligent.  We  are  unable  to  say  that 
the  evidence  is  conclusive  in  this  regard.  In 
a  crowded  thoroughfare,  where  there  are 
four  tracks  upon  which  cars  are  passing  at 
intervals  of  four  minutes,  caution  Is  neces- 
sary upon  the  part  of  nil  who  use  the  street; 
and  whether  an  accident  Is  caused  by  toe 
neglect  of  one  or  two  parties  must  usua..y 
be  a  question  of  fact  where,  as  in  this  case, 
the  witnesses  do  not  agree  as  to  material 
circumstances.  The  use  of  electric  cars  in- 
volves, ns  it  was  intended  it  should,  rapid 
transit.  More  or  less  time  Is  required  to 
stop  them.  They  have  the  right  of  way, 
within  reasonable  bounds;  and  other  travel- 
ers, by  ordinary  metliods,  owe  lue  duty  of 
making  way  for  them  without  unnecessary 
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or  unreasonable  delay.  Of  necessity,  ordi- 
nary vehicles  must  be  permitted  to  drive 
upon  and  cross  the  tracks  when  the  cars  are 
at  a  reasonably  safe  distance,  and  the  rail- 
way company  Is  in  duty  bound  to  keep  a 
sbaip  lookout,  and  use  prompt  measures  to 
prevent  accidents  when  danger  threatens. 
But  persons  should  not  pass  upon  a  track 
without  using  some  precaution  to  ascertain 
whether  danger  Is  imminent.  The  case  of 
McGee  v.  Railway  Co.  (Mich.)  60  N.  W.  293, 
Is  a  case  In  point  In  that  case  a  pedes- 
trian looked  In  one  direction,  but  not  In  the 
other,  before  stepping  upon  the  track,  when 
by  doing  so  he  would  have  seen  the  lights 
of  the  approaching  car.  In  the  more  recent 
case  of  Fritz  v.  Railway  Co.  (Mich.;  de- 
cided April  16,  1895)  02  N.  W.  1007,  It  was 
held  that  one  riding  In  a  covered  carriage^ 
and  thereby  prevented  from  looking  ouamJ, 
could  not  recover  against  the  street-car  com- 
pany, when  he  turned  suddenly  upon  the 
track,  in  front  of  a  car.  and  was  Injured. 
From  these  cases  It  appears  that  it  is  negli- 
gent to  go  upon  a  track  without  taking  some 
precautions  to  ascertain  whether  it  is  safe, 
and  that'  a  person  cannot  avoid  this  by 
placing  himself  In  a  position  where  he  can- 
not easily  see  an  approaching  car.  The  de- 
fendant did  this  thing;  and  if  the  car  was 
so  close  that  it  can  be  said  to  have  been  an 
Imprudent  thing  to  do,  if  ordinarily  prudent 
persons,  knowing  the  whereabouts  of  the 
car,  would  not  have  thus  turned  upon  the 
track,  bis  act  was  negligent,  and  should 
preclude  a  recovery.  If  it  contributed  to  the 
injury.  The  charge  of  the  court  seems  to 
qualify  this  duty  to  look  for  an  approaching 
car  by  making  it  depend  upon  his  conven- 
ience. After  stating  that  he  was  not  a  tres- 
passer upon  the  track;  that  the  street-car 
company  had  only  an  easement,  and  had  no 
exclusive  right  to  travel  upon  its  tradu; 
and  that  It  was  bound  to  take  the  same  care 
In  preventing  collisions  as  the  driver  of  a 
wagon,— he  added,  "But  the  plaintiff  would 
not  have  the  right  to  drive  into  apparent 
danger,  such  as  would  be  in  the  face  of  an 
approaching  car,  if  he  knew,  or  could  have 
reasonably  ascertained,  that  fact,  under  the 
circumstances  In  which  he  was  placed." 
And  again  he  said:  "If,  under  all  the  cir- 
cumstances of  the  case,  considering  the  wag- 
on and  rack  that  the  plaintiff  was  using, 
the  manner  in  which  it  was  loaded,  the 
place  upon  the  rack  where  plaintiff  was  sit- 
ting, the  team  he  was  driving,  the  obstruc- 
tion in  plaintiff's  way  (if  you  find  that  there 
was  such  an  obstruction,  and  that  he  could 
not  pass  around  It,  without  going  upon  or 
near  the  track,  within  the  space  that  would 
be  occupied  by  a  car  thereon),  taking  these 
and  all  the  other  circumstances  of  the  case, 
ns  they  appear  from  the  evidence,  into  con- 
sideration, if  plaintiff  was  acting  in  the  exer- 
cise of  ordinary  care,  as  a  prudent  and  care- 
ful person,  and  was  injured  through  the  neg- 
ligence of  the  defendant  in  not  stopping  Its 


car  or  retarding  Its  speed.  If  by  so  doing  In 
a  prompt,  prudent,  and  careful  manner,  the 
Injury  to  the  plaintiff,,  If  any,  would  be  pre- 
vented, the  defendant  is  liable  in  this  ac- 
tion." And  again  he  said:  "The  fact  that 
plaintiff's  wagon  appeared  to  be  on  or  with- 
in the  line  of  the  track,  when  struck,  is  not 
of  Itself  conclusive  evidence  of  negligence, 
for  he  bad  a  right  to  be  there,  unless  the  car 
of  defendant  was  i:  ..a  time  threateningly 
near  to  the  pait  of  the  track  where  plaintiff 
was,  and  he  had,  by  the  exercise  of  ordi- 
naiy  prudence,  the  means  of  knowing  of  the 
Immediate  approach  of  such  a  car."  "While 
It  Is  lawful,  and  not  negligence,  to  drive  a 
wagon  along  upon  the  rail,  or  between  the 
rails,  of  an  electric  street-railway  track, 
when  such  part  of  the  track  Is  not  In  use  by 
cars,  and  none  are  near  the  immediate  vi- 
cinity, yet  I  charge  you  that  it  Is  negli- 
gence in  the  driver  of  a  wagon,  after  be  has 
been  traveling  and  going  to  the  side  of  such 
a  street-car  track,  to  turn  bis  vehicle  from 
the  roadway  by  the  side  of  the  track,  over 
and  ui)on  the  street-car  track,  in  front  of  a 
motor  car,  which  Is  approaching  fi-om  be- 
hind, and  proceeding  at  a  lawful  rate  of 
speed,  in  full  view,  and  could  have  been 
seen  by  the  driver  if  he  had  looked  out  for 
it,  and  was  so  near  by  that  the  moving  car 
will  necessarily  collide  with  the  wagon,  un- 
less the  motorman,  by  extremely  prompt  and 
vigorous  action,  at  once  takes  quick  meas- 
ures to  bring  his  car  to  a  standsUll  within 
the  shortest  time  possible."  He  concluded 
his  discussion  of  the  question  as  follows: 
"It  is  negligence  to  drive  a  wagon  load  of 
barrels  In  front  of  an  electric  car,  which  Is 
only  a  few  feet  away,  while  the  car  is  ap- 
proaching from  beblud  at  Its  usual  aud  law- 
ful rate  of  speed,  when  there  is  not  time  for 
the  wagon  to  clear  the  track  and  get  out  of 
the  line  of  danger  before  the  front  end  of 
the  car  would  reach  the  wagon  and  come  in 
contact  with  the  load,  unless  the  car  is  sud- 
denly stopped;  that  Is,  if  the  driver  knew  or 
cculd  reasonably  have  ascertained  that  fact 
under  the  clrcumstancss.  If  tJie  plaintiff 
knew  that  a  car  was  approaching  near  by. 
and  only  a  few  feet  away,  and  at  an  ordi- 
nary rate  of  speed,  just  before  he  drove  to- 
wards fhe  track.  It  would  be  his  duty  to  stop 
his  team,  and  allow  the  car  to  pass;  and  uu- 
der  such  drcumstanccs,  if  he  drove  on  the 
track  In  front  of  fhe  car,  this  would  ha  neg- 
ligence on  his  part,  and  would  prevent  his 
recovery  in  this  tfction."  In  our  opinion, 
this  naturally  tended  to  give  the  Jury  to  un- 
derstand, that  turning  suddenly  upon  the 
track.  In  front  of  an  approaching  car,  so 
close  that  a  collision  would  necessarily  en- 
sue, unless  the  motorman,  "by  extremely 
prompt  and  vigorous  action,  should  pre- 
vent" would  not  be  contributory  negligence, 
unlesb  the  plaintiff  knew  that  the  car  was 
only  a  few  feet  away,  or  unless  he  could  rea- 
sonably have  ascertained  the  fact  from  hla 
seat  In  front  of  the  barrels.    In  other  words. 
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tbe  charge  seems  to  imply  that  a  man  may 
place  himself  In  any  position  that  bis  con- 
V4>nience  or  the  exigencies  of  his  calling 
may  require,  and  drive  upon  the  track,  wtth- 
••ot  taking  correspondingly  greater  precau- 
tions than  would  ba  necessary  If  In  an  open 
nagon;  relying  upon  the  proposition  that  he 
lias  the  same  right  there  that  the  car  has. 
find  that  the  motorman  is  required  to  avoid 
the  collision.  The  evidence  shows  that  the 
plalntier  made  no  effort  whatever  to  ascertain 
whether  a  car  was  coming  or  not  In  the 
case  of  a  covered  milk  wagon,  this  was  held 
to  be  negligent,  and  the  role  should  be  tbe 
same  In  this  case.  Whether  or  not  this  neg- 
ligence contributed  to  tbe  injury  is  another 
question,  which  we  cannot  determine,  it  be- 
ing for  the  Jury.  It  was  ccntended  that  it 
was  a  case  of  recklessness  upon  tlie  part  of 
the  motormtxn.  If  there  was  an  intentional 
or  wanton  n:nnlng  into  the  load  of  barrels 
by  the  motorman,  after  discovering  plain- 
tiff's perilous  position,  there  would  be  room 
for  the  application  of  the  doctrine  that  the 
negligence  of  the  plaintiff  was  not  contribn- 
totj-;  but  if  that  element  was  lacking,  and 
the  accident  involved  only  a  want  of  ordi- 
nary judgment,  prudence,  or  care,  there  Is 
no  room  for  it.  Doubtless,  the  use  of  streets 
for  cars  Is  an  Inconvenience  to  other  travel- 
ers. We  should  hardly  recognise  the  com- 
mon exi)eriences  of  ordinary  life,  did  we  not 
understand  that  mutual  annoyance  and  fric- 
tion to  and  between  thbse  who  operate  cars 
and  other  vehicles  is  to  be  expected,  and 
that  wanton  and  intentional  injuries  are  pos- 
sible, as  are  unnecessary  detentions  of  cars 
by  willful  teamsters.  But  they  are  not  to 
be  presumed,  and,  unless  there  is  some  tan- 
gible evidence  that  a  collision  is  intentional 
or  wanton,  a  jury  should  not  be  permitted  to 
so  Bnd.  We  do  not  Intend  to  imply  that 
there  was  or  was  not  such  evidence  in  this 
case.  It  Is  alluded  to  because  It  Is  made  a 
prominent  subject  of  discussion  in  tbe  briefs 
of  counsel,  from  which  we  Infer  that  it  is 
considered  an  Important  question  in  the  case. 
Tbe  judgment  suould  be  reversed,  and  a 
new  trial  ordered. 

LONG,  J.,  did  not  sit.  GRANT  and  MONT- 
GUMERY,  JJ.,  concurred  with  HOOKKU,  J. 

McGRATH,  O.  J.  (dissenting).  Plaintiff 
was  driving  south  of  the  west  side  of  Canal 
street,  in  the  city  of  Grand  Rapids,  when  his 
wagon  was  struck  by  one  of  defendant's 
electric  cars,  which  was  also  going  south. 
Canal  street  is  but  68  feet  wide  from  curb 
to  curb,  and  defendant  has  four  tracks  in 
that  part  of  the  street.  The  outside  rail  of 
the  west  track  is  17.45  feet  from  the  curb, 
and  the  cars  projected  20  Inches  beyond  the 
track,  leaving  but  about  15  feet  between  the 
car  and  th4  curb.  Plaintiff  turned  Into  Ca- 
nal street  from  West  Bridge  street  with  a 
load  of  100  empty  flour  barrels,  which  was 
trom  12  to  14  feet  in  width  at  the  top.     He 


was  seated  on  a  board  in  the  center  of  the 
front  end  of  tbe  load,  his  bead  being  17 
Inches  below  tbe  top  of  the  barrels.  The 
car  came  into  Canal  street  from  Kast  Bridge 
street  Plaintiff  had  driven  some  distance 
on  the  west  side  of  the  street,  his  load  clear- 
ing the  track.  At  the  point  of  the  collision, 
several  horses  and  vehicles  were  standing 
at  the  west  curb  of  the  street,  and  plaintiff 
,  had  turned  in  upon  the  track  to  clear  said 
vehicles,  when  the  car  struck  the  side  of  his 
load  a  short  distance  from  the  front  His 
horses  took  fright  and  jumped  to  the  west, 
running  away.  Plaintiff  was  thrown  from  his 
seat  down  upon  the  running  horses,  and  in- 
jured. Plaintiff's  horses  were  walking.  The 
off  horse  was  afraid  of  tbe  cars.  Plaintiff 
testified  that  he  did  not  know  of  the  pres- 
ence or  proximity  of  the  cars  until  the  col- 
lision, and  that  his  horses  gave  no  sign  in- 
dicating the  approach  or  presence  of  the 
car.  The  testimony  as  to  whether  a  bell  or 
gong  was  sounded  by  the  motorman,  as  to 
the  speed  of  the  car,  as  to  the  care  exercised 
by  the  motorman,  as  to  whether  plaintiff 
had  just  turned  towards  the  track,  or  was  to 
the  act  of  leaving  the  track,  and  as  to  what 
tbe  distance  was  between  the  car  and  the 
wagon  when  plaintiff  nrst  turned  upon  the 
track,  was  conflicting.  The  declaration  al- 
leges "tbat  after  tbe  said  plaintiff  had  so 
driven  tbe  said  team  towards  the  said  track, 
and  the  said  team  and  wagon  was  partially 
upon  said  track,  and  within  tbe  line  of  a 
car  moving  thereon,  the  said  defendant,  by 
its  servants  and  agents,  drove  and  propelled 
a  car  along  the  said  track,  as  aforesaid, 
southward  from  Bridge  street  to  the  point 
aforesaid,  in  violation  of  Its  duty  aforesaid, 
at  a  high  rate  of  speed,  in  a  careless  and 
reckless  manner,  and  without  having  the 
said  car  under  control,  and  without  warning 
to  said  plaintiff,  drove  and  propelled  tbe  said 
car  against  the  said  wagon  with  great  force; 
that,  had  the  said  defendant  used  due  care 
and  caution,  and  kept  the  said  car  under 
control,  it  might  have  seen  the  said  team 
and  wagon  in  the  way,  and  might  have  less- 
ened the  speed  of  said  car,  and  given  said 
plaintiff  time  to  move  out  of  the  way,  and 
avoided  the  collision  aforesaid."  Plaintiff 
insisted  that,  after  he  had  turned  upon  the 
track,  the  car,  at  a  rapid  rate  of  speed,  and 
without  warning,  came  up  behind  him,  and 
struck  his  load.  Defendant  contended,  that 
Just  before  the  collision  the  car  was  moving 
at  a  moderate  rate  of  speed,  parallel  with 
the  wagon,  when  plaintiff  suddenly  turned 
toward  tbe  track,  notwithstanding  the  gong 
was  being  sounded  at  tbe  time.  Some  of 
the  testimony  was  to  the  effect  that  the  cars 
were  running  at  a  high  rate  of  speed,  and 
that  plaintiff  was  upon  the  track  when  the 
car  was  100  feet  away.  The  court  Instruct- 
ed tbe  Jury  that:  "The  plaintiff  had  the 
same  right  to  travel  upon  that  portion  of 
the  street  occupied  by  tbe  railway  track  as 
the  railway  company,  save  that  it  was  bis 
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•luty,  when  he  should  meet  a  car,  to  get  off 
the  track,  and  give  the  car  precedence,  or  if 
on  the  track,  and  requested  to  get  off,  or  he 
saw  that  It  was  necessary  for  him  to  get 
off  to  let  the  car  pass,  be  should  do  so.  He 
was  not  a  trespasser  upon  the  track,  in  any 
sense.  The  right  of  the  railway  in  the  street 
is  only  an  easement  to  use  the  same  In  com- 
mon with  the  public.  It  lias  not  an  exclusive 
right  to  traTel  upon  Its  tracks,  and  it  Is 
bound  to  use  the  same  care  in  preventing  a 
collision  as  the  driver  of  a  wagon  or  other 
vehicle.  But  the  plaintiff  would  not  have 
the  right  to  drive  into  apparent  danger,  such 
as  would  be  In  the  face  of  an  approaching 
car,  if  he  knew  or  could  have  reasonably  as- 
certained that  fact,  under  the  circumstances 
in  which  he  was  placed.  The  fact  that  plain- 
tiff's wagon  appeared  to  be  on  or  within  the 
line  of  the  track,  when  struck,  is  not,  of 
itself,  conclusive  evidence  of  negligence,  for 
he  had  a  right  to  be  there,  unless  the  car 
of  defendant  was  at  the  time  threateningly 
near  to  the  part  of  the  track  where  plain- 
tiff was,  and  he  had,  by  the  exercise  of  or- 
dinary prudence,  the  means  of  knowing  of 
the  immediate  approach  of  such  a  car.  What 
would  be  threateningly  near  is  for  you  to 
decide,  as  men  of  experience,  taking  all  the 
facts,  including  the  distance  and  the  time 
in  which  a  car  can  be  stopped,  into  consid- 
eration. What  is  ordinary  care  and  pru- 
dence is  determined  by  the  nature  of  the 
business  in  which  the  person  in  question  is 
employed,  and  the  risks  attending  it  If 
you  And  it  is  a  fact  that  at  the  time  the 
plaintiff  turned  the  front  end  of  the  wagon 
over  and  upon  the  rail  of  the  street-car 
track,  if  he  did  so  at  all,  there  was  then  a 
motor  car  In  plain  view,  approaching  the 
wagon  from  behind  at  a  lawful  rate  of 
speed,  and  about  fifteen  feet  from  the  rear 
end  of  the  wagon,  and  liable  to  come  in 
contact  with  it,  and  also  that  the  plaintiff 
could  have  seen  this  approaching  car  if  be 
bad  looked  out  for  it,  then,  under  such  cir- 
cumstances, it  would  be  negligence  on  the 
part  of  the  driver  to  so  turn  his  vehicle  over 
and  upon  the  rail  of  the  street-car  track, 
or  within  the  line  of  danger,  without  look- 
ing; he  cannot  recover  for  the  injuries  he 
has  sustained  by  the  subsequent  collision. 
It  is  negligence  to  drive  a  wagon  load  of 
barrels  in  front  of  an  electric  car,  which  is 
only  a  few  feet  away,  while  the  car  is  ap- 
proaching from  behind  at  its  usual  and  law- 
ful rate  of  speed,  when  there  is  not  time  for 
the  wagon  to  clear  the  track  and  get  out  of 
the  line  of  danger  before  the  front  end  of 
the  car  would  reach  the  wagon  and  come  In 
contact  with  the  load,  unless  the  car  is  sud- 
denly stopped;  that  is.  if  the  driver  knew 
or  could  reasonably  have  ascertained  that 
fact,  under  the  circumstances.  If  the  plain- 
tiff knew  that  a  car  was  approaching  near 
l>y,  and  only  a  few  feet  away,  and  at  an  or- 
dinary rate  of  speed.  Just  before  he  drove 
towards  the  track,  it  would  be  his  duty  to 


stop  bis  team,  and  allow  the  car  to  pass; 
and  under  such  circumstances.  If  be  drove 
on  the  track  In  front  of  the  car,  this  would 
be  negligence  on  his  part,  and  would  pre- 
vent his  recovering  In  this  action.  If  yon 
Qnd  that  the  car  and  wagon  were  running 
side  by  side,  in  the  same  direction,  for  some 
distance,  with  a  space  of  two  or  three  feet 
between  them,  then  I  charge  you,  as  a  mat- 
ter of  law,  there  can  be  no  collisiou,  If  each 
adheres  to  its  then  line  of  travel,  and  also 
that  in  case  of  a  collision,  under  such  cir- 
cumstances, the  presumption  of  negligence 
is  altogether  against  the  driver  of  the  wagon, 
and  not  against  the  motorman;  the  driver 
being  able  to  deviate  and  depart  from  his 
adopted  line  of  travel,  while  the  motorman 
cannot  do  so  with  his  car;  that  is,  if  the 
plaintiff  knew  the  position  that  the  car  and 
wagon  were,— side  by  side.  It  Is  not  negli- 
gence for  a  motorman  to  run  his  car  at  a 
lawful  and  ordinary  rate  of  speed,  side  by 
side  with  a  load  of  empty  barrels  going  In 
the  same  direction,  where  then  is  room 
enough  for  the  car  to  pass  the  load  of  bar- 
rels; and  In  such  case,  if  the  upper  part  of 
the  car  grazes  along  and  rubs  against  the 
ends  of  the  barrels,  because  the  load  of  bar- 
rels had  approached  nearer  to  the  car  than 
th%  load  was  when  they  had  been  going 
side  by  side,  then  the  street-railway  com- 
pany is  not  presumed  to  be  the  one  at  fault 
for  causing  such  a  contact" 

Plaintiff  was  driving  along  the  street  with 
a  bulky  load  which  flUed  the  space  between 
the  car  line  and  the  curb.  His  person  was 
concealed  from  view.  Vehicles  lined  tlie 
curb  in  his  path.  It  was  not  claimed  that 
these  vehicles  could  not  be  seen  by  the 
motorman.  If  the  plaintiff  was  upon  the 
track,  and  the  motorman  observed  the  situa- 
tion in  time  to  have  slackened  the  speed  of 
his  car  and  brought  it  under  full  control, 
and  did  not  do  so,  he  was  guilty  of  reckless- 
ness; and  if  he  not  see  the  plaintiff  be  is 
chargeable  with  recklessness,  for  it  was  his 
duty  to  keep  a  lookout  The  permission  to 
run  at  a  high  rate  of  speed  implies  a  high 
degree  of  care  on  the  part  of  the  street-car 
company.  The  use  of  the  street  by  street- 
railway  companies  Is  a  use  in  common  with 
other  persons.  The  right  of  way  accorded 
to  them  must  be  exercised  in  a  manner  con- 
sistent with  other  proper  uses  of  the  street 
Persons  properly  using  streets,  and  liable, 
because  of  close  proximity  to  the  tracks,  to 
come  in  contact  with  cars,  or  liable,  because 
of  the  presence  of  other  vehicles,  to  turn 
upon  the  tracks,  should  be  warned  by  prop- 
er signals  of  the  approach  of  cars;  and  the 
car  should  be  kept  under  control,  especially 
when  the  driver  of  the  vehicle  is  concealed 
from  view,  and  not  in  a  situation  to  observe 
the  approach  of  the  car.  A  motorman  who 
is  giving  the  usual  cautionary  signals  might 
be  Justified  in  assuming  that  the  caution 
would  be  observed,  but  in  the  abeeoce  of 
8ucb  signals,  and  especially  In  a  case  tike 
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ttt,  where  the  drlrer  Is  not  In  a 
:o  observe  the  approach  of  the  car, 
;  justified  In  assuming  that  the 
il  stop,  or  will  not  turn  upon  the 
dls  course,  to  avoid  contact  with 
cles.    The  right  of  the  driver  of  a 

drive  over  or  upon  the  tracks  is 
ted,  except  In  case  of  the  approach 
:e  of  a  car.  The  right  of  the  rail- 
any  in  the  street  must  be  exercised 
)er  regard  to  other  uses.  While 
le  right  to  maintain  a  given  rate 
:he  exercise  of  that  right  is  subject 
Dtingencies  and  conditions  wliich 
1  a  concurrent  use  of  the  street. 
t  to  be  the  duty  of  persons  using 
common  with  street-railway  com- 
der  all  circumstances,  to  stop  and 
Isten  to  ascertain  whether  cars  are 
aching  from  the  rear,  would  Im- 
rlous  burden  upon  such  persons, 
jsly  Interfere  with  other  uses  of 

Many  vehicles  are  so  constructed 
>w  of  what  is  approaching  from 
is  entirely  cut  off.  The  duty  of 
I  conditioned,  under  circumstances 
ir  presence  cannot  be  readily  seen, 
mother  question.  The  collision  In 
it  case  occurred  In  broad  daylight. 
'.  no  reason  why  the  situation  could 
uld  not  have  been  observed.  One 
reet-rallway  track,  under  the  cir- 
s  here  presented.  Is  not  a  trespass- 
le  chargeable  with  negligence  from 
fict  that  it  Is  a  street-railway  track, 
.  car  may  approach  from  the  rear, 
has  no  right,  with  knowledge  of 
ce  of  a  car,  to  obstruct  Its  pass.ige, 
may  be  cases  where,  having  gain- 
ck  In  the  ordinary  and  necessary 
trarel,  without  knowledge  of  the 
ir  presence  of  a  car,  his  right  Is  the 
ne,  until  he  has  bad  a  reasonable 
y  to  give  the  way  to  the  approach- 
ill  persons  participating  In  the  use 
must,  of  necessity,  submit  to  such 
ins  as  are  inseparable   from  the 

A  driver  going  upon  a  street-car 
I  full  knowledge  of  the  proximity 
oaching  car  may  be  guilty  of  such 

as  would  preclude  a  recovery  In 
collision;  and  be  may  be  charge- 
negligence  if,  in  a  position  to  as- 
ith  reasonable  diligence,  whether 
ir  Is  approaching  from  the  rear,  he 
ke  the  precaution.    But,  of  neces- 

in  many  cases,  not  In  a  situation, 
e  turn  of  the  head,  to  observe  the 
of  a  car  from  the  rear.  He  has, 
]  circumstances,  in  the  absence  of 
ig  which  It  la  the  duty  of  the  mo- 
give,  a  right  to  assume  that  some 
[1  be  paid  to  bis  presence  and  en- 
,  The  rule  that  commercial  rall- 
ose  an  additional  servitude  upon 

is  but  a  recognition  of  the  fact 
icidents  of  such  use  are  inconsist- 
he  concurrent  use  of  such  streets; 


but,  If  the  rules  that  prevail  respecting  the 
crossing  of  commercial  ways  are  to  be  ap- 
plied to  travel  upon  streets,  there  Is  no  room 
for  any  distinction  between  the  two  classes 
of  railways. 

The  court,  upon  the  question  of  damages, 
Insti-ucted  the  jury  that:  "It  Is  a  question  in 
determining  which  you  have  thp  right  to 
take  into  account  the  sufferings  and  pain 
caused  by  the  Injury  and  wounds,  the  de- 
formity caused  thereby,  and  the  humiliation 
which  would  naturally  follow  by  reason  of 
such  Injury,  the  permanent  (In  so  far  as  you 
find  them  to  be  permanent)  annoyances  re- 
sulting from  the  mutilation  and  crippling  of 
the  plaintiff.  And  you  are  also  to  take  into 
account  the  extent  it  has  Injured  the  plaintiff 
and  prevented  him  from  following  theordlna- 
ry  pursuits  of  life,— of  men  in  his  position  in 
life;  the  e.vtent,  in  other  words,  to  which  the 
plaintiff  Is  restricted  In  his  choice  of  occu- 
pation, and  limited  in  his  ability  to  work, 
by  the  Injuries."  The  instruction  is  within 
the  rule  laid  down  In  Geveke  v.  Railroad 
Co.,  57  Mich.  596,  24  N.  W.  675;  Power  v. 
Harlow,  57  Mich.  107,  23  N.  W.  GOG;  and 
Sherwood  v.  Railway  Co.,  82  Mich.  374,  48 
N.  W.  773. 

As  already  intimated,  the  testimony  was  In 
conflict  upon  the  material  Issues;  and  we 
do  not  think  that  there  is  such  a  prepon- 
derance in  favor  of  the  defendant's  theory 
as  would  justify  this  court  In  directing  a 
new  trial  on  the  ground  that  the  verdict  is 
contrary  to  the  weight  of  evidence.  The 
judgment  should  be  affirmed. 


PEOPLE  V.  KENNEDY  et  al. 

(Supreme  Court  of  Michigan.    May  21,   1895.) 

Witness  —  Hefkesbino  Memorv  —  Depositions 
Taebk  ox  Pkeliminart  Examinations. 

1.  The  clerk  of  the  conrt,  who  wrote  the  tes- 
timony of  the  complaining  witness  on  a  prelim- 
inary examination  for  assault,  may  refresh  his 
memory  therefrom. 

2.  Depositions  taken  In  a  preliminary  ex- 
amination are  admissible  on  the  trial  as  original 
evidence. 

Exceptions  from  recorder's  court  of  De- 
troit;  William  W.  Chapin,  Judge. 

James  Kennedy,  Impleaded  with  George 
Gannon,  was  convicted  of  assault  with  In- 
tent to  do  great  bodily  harm,  and  excepts. 
Reversed. 

Edwin  Henderson  and  Alfred  J.  Murphy, 
for  appellant.  Fred  A.  Maynard,  Atty.  Gen., 
Allan  H.  Frazer,  Pros.  Atty.,  and  Ormond  F. 
Hunt,  Asst.  Pros.  Atty.,  for  the  People. 

LONG,  J.  Respondent  was  Informed 
against  in  the  recorder's  court  of  the  city  of 
Detroit  for  an  assault  upon  one  Frank  Gra- 
bowski,  with  intent  to  do  great  bodily  barm 
lees  than  the  crime  of  murder.  He  was  im- 
pleaded with  one  George  Gannon,  who  was 
acquitted  upon  the  trial.     The  parties  had^^ 
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an  examination  in  the  police  court,  and  were 
bound  over  for  trial.  On  the  trial  it  ap- 
peared that  respondent  was  the  overseer  up- 
on a  paving  contract  Grabowskl  and  about 
20  others  were  under  his  supervision.  The 
people's  contention  was  that  some  alterca- 
tion arose  between  Kennedy  and  one  Pea- 
halskl,  which  resulted  in  a  fight  between 
them  and  others  of  the  workmen.  While 
this  was  in  progress,  respondent'  Gannon 
came  running  up,  and  struck  Grabowskl  on 
the  head  with  a  hoe,  and  that,  while  he  was 
down,  Kennedy  kicked  him,  and  inflicted 
great  bodily  Injuries.  The  respondent  Ken- 
nedy contended  that,  if  any  wounds  were 
Inflicted  ut>on  Grabowskl,  it  was  by  Gannon 
or  some  other  party,  and  not  by  himself. 
On  the  trial  Grabowskl  testified  that,  while 
Kennedy  was  fighting  with  Peabalskl,  he 
went  up,  and  attempted  to  pick  Peahalskl 
up,  when  he  was  struck  on  the  head  by 
Gannon  with  a  hoe,  and  then  Kennedy  com- 
menced kicking  him;  that  he  saw  Gannon 
strike  him  with  the  hoe.  The  defense  called 
the  deputy  clerk  of  the  police  court,  who  tes- 
tified that  be  wrote  down  the  testimony  of 
Grabowskl  In  the  police  court  He  was 
asked:  "Ques.  Do  you  recollect  what  he  tes- 
tified to  there,  as  to  whether  he  could  tell 
who  struck  him  or  not?  Ans.  I  do  not  re- 
member whether  he  did  or  did  not  The  testi- 
mony win  show.  Ques.  Would  your  recol- 
lection be  refreshed  If  you  looked  at  the  tes- 
timony? Ans.  Well,  If  In  the  testimony  it 
said  that  he  knew,  why  I  would  know. 
Ques.  Would  your  recollection  be  so  refresh- 
ed that  you  would  remember  it  aside  from 
the  testimony,  if  you  looked  over  the  testi- 
mony? Ans.  I  think  it  would."  It  was  con- 
tended on  the  part  of  the  respondent  that 
the  testimony  given  in  the  police  court  by 
Grabowskl  was  that  be  could  not  say  who 
hit  him  on  the  head  with  the  hoe;  and  that 
he  now  changed  his  testimony  upon  the 
trial;  and  that.  If  the  testimony  was  per- 
mitted to  be  given.  It  would  contradict  the 
witness  upon  a  material  point,  and  support 
the  theoi-y  of  the  defense  that  in  the  gen- 
eral melee,  he  could  not  tell  who  hit  him  or 
who  kicked  him. 

The  court  was  in  error  in  refusing  to  per- 
mit the  witness  to  refresh  his  recollection 
from  the  testimony  he  had  so  taken.  The 
rule  Is  stated  by  Mr.  Greenleaf  in  his  work 
on  Eivldence  as  follows:  "Though  a  witness 
can  testify  only  to  such  facts  as  are  within 
his  own  knowledge  and  recollection,  yet  he 
Is  permitted  to  refresh  his  memory  by  use 
of  a  written  instrument  memoranda,  or  en- 
try in  a  book."  1  Greenl.  Ev.  i  436.  The 
same  question  was  before  this  court  In 
Caldwell  v.  Bowen,  80  Mich.  382,  45  N.  W. 
185,  and  Robinson  v.  Mulder,  81  Mich.  75, 
45  N.  W.  505;  and  It  was  held  that  the  wit- 
ness had  the  right  to  refresh  his  recollection 
from  memoranda  which  he  had  made. 

The  deposition  of  the  witnesses  taken  in 
the  court  below  was  offered  In  evidence  by 
the  defendant  for  the  purpose  of  showins 


contradictory  statements  of  the  witnesses. 
This  was  excluded.  The  deposition  of  wit- 
nesses taken  upon  the  preliminary  examina- 
tion l>efore  the  examining  magistrate  is  ad- 
missible as  original  evidence.  Llghtfoot  v. 
People,  16  Mich.  511;  People  v.  Butler,  55 
Mich.  409,  21  N.  W.  385. 

The  conviction  must  be  reversed,  and  a 
new  trial  granted. 

GRANT,  J.,  did  not  sit    The  other  Jus- 
tices concurred. 


TURNER  V.  TOWNSHIP  OP  RIDGEWAY. 
(Supreme  Court  of  Midiigan.  May  21,  1895.) 
PmsoNAL  iNjrRiBS—EviDBNoa— Harmless  Ebrok 

— EXPEBT  TBSTIUONT — FORM  OP  QnESTION. 

1.  Where  the  complaint  alleged  only  injury 
to  plaintiff's  Bpine,  the  admissiOD  of  her  testimony 
as  to  uterine  troubles,  which  was  admitted  on  the 
supposition  that  they  would  be  shoTfTi  to  be  trace- 
able to  the  injury  to  the  spine,  was  harmlesii. 
though  plaintiff  did  not  follow  it  with  such  evi- 
dence, but  withdrew  It  on  the  ground  that  they 
conld  not  be  so  traced;  defendant  having  then- 
after  shown  such  troubles,  and  that  plaintifF's 
impaired  health  was  due,  in  part  at  least  to  such 
troubles,  for  which  defendant  was  not  responsible. 

2.  Though  plaintiff's  evidence  shows  that  she 
Is  suffering  from  troubles  other  than  those  aris- 
ing from  the  injury  attributable  to  defendant 
she  may  introduce  testimony  as  to  her  present  ap- 
pearance as  to  health,  compared  with  what  it 
was  before  the  injury. 

3.  A  question  asked  a  physician,  "In  cases 
where  there  is  simply  a  physical  shock, — as  a  fall 
upon  the  side, — and  there  is  no  warning,  no  appre- 
hension preceding  the  shock,  would  you  expect  a 
case  of  railroad  spine  or  concussion  of  the  spine 
to  follow?"  is  objectionable  because  assoming 
that  railroad  spine  and  concussion  of  the  spine 
meant  the  same  thing,  and  because,  as  the  ques- 
tion was  put,  it  was  impossible  for  an  expert  to 
give  an  intelligent  answer  as  to  whether  a  fnll 
on  the  side  would  occasion  concussion  of  the 
spine,  as  it  would  depend  upon  the  nature  of  the 
fall,  which  should  be  described  in  the  question. 

Error  to  circuit  court  Lenawee  county; 
Victor  H.  Lane,  Judge. 

Action  by  Myra  M.  Turner  against  the 
township  of  Rldgeway  for  pei-sonal  injury. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.     Affirmed. 

Wood  &  Bird,  for  appellant  Watts,  Bean 
&  Smith,  for  appellee. 

MONTGOMERY,  J.  Plaintiff  recovered  a 
verdict  of  $1,300  for  Injuries  sustained  by  be- 
ing thrown  from  a  carriage  on  a  highway  In 
defendant  township,  under  circumstances 
which  the  jury  held  established  negligence 
on  the  part  of  defendant,  under  a  charge 
which  Ib  not  excepted  to.  Defendant  brings 
the  case  here,  assigning  error  on  the  admis- 
sion of  testimony  and  on  the  language  of 
counsel  in  summing  up  the  case  to  the  Jury. 

The  declaration  charged  that  plaintiff  was 
Injured  in  ber  spine,  and  when  she  'was  on 
the  stand  she  was  asked  by  her  counsel, 
"How  was  your  period  affected  by  this?" 
The  question  was  objected  to,  on  the  ground 
that  no  uterine  trouble  was  alleged  in  the 
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Ion,  whereupon  counsel  for  plaintiff 
bat  be  expected  to  show  a  dlsplace- 

ttae  womb,  and  was  permitted  to 
on  the  supposition  that  he  would  also 
lat  the  uterine  difficulty  was  trace- 
the  Injury  to  the  spine.  Some  time 
8  testimony  was  introduced,  counsel 
itiB  stated:  "There  has  been  some 
y  put  into  this  case  In  regard  to  the 
difficulty  of  this  plaintiff.  It  was 
;rstanding  that  that  was  the  result  of 
ry  to  the  spine,  but  I  am  informed 
loctor  that  that  does  not  necessarily 
ind  I  ask  leave  to  strike  out  all  of  that 
y,  and  withdraw  It  from  the  jury,  or 
3slre  to  amend  the  declaration  by  al- 
le  injury  across  the  abdomen."  "Mr. 
We  certainly  would  object  Mr. 
think  that  I  will  withdraw  the  testi- 
.  regard  to  any  uterine  difficulty,  or 
iry  to  the  uterus  or  displacemeot  of 
lb.  Mr.  Wood:  We  desire  an  ezcep- 
lot  already  taken,  to  the  introduction 
vldence.  It  is  a  very  unsatisfactory 
lefend,  to  have  testimony,  of  this  na- 
oduced  and  then  withdrawn;  although 
t  charging  counsel  with  bad  faith,  or 
;  of  that  kind."  "The  court:  The  only 
e  court  can  do  is  to  permit  it  to  be 
tvn."  Dr.  Ecdes  was  then  called  to 
d  by  the  plaintiff,  and,  on  bis  cross- 
^tion,  defendant's  counsel  drew  out 
:  that  plaintiff  had  uterine  trouble, 
id  the  following  question:  "Was  that 
trouble  in  any  way  connected  with 
icusslon  of  the  spine?  A.  No,  sir. 
d  nothing  to  do  with  It?    A.  No,  sir. 

Q.  What  effect  would  this  uterine 
have  upon  the  nervous  system?  A. 
1  tend  to  reduce  it  some.  It  would 
the  system,  from  flowing."  Subse- 
defendant's  counsel  also  showed  by 
n  witness.  Dr.  Eaton,  that  the  plain- 
idition  of  Impaired  health  was  due, 
fit  least,  to  the  uterine  difficulty,  for 
efendant  was  not  responsible.  It  Is 
to  conceive  how  this  testimony  could 
)rked  any  Injury  to  defendant.  In- 
would  appear  to  have  been  essential 
efense;  and,  after  showing,  as  they 
t  it  was  not  traceable  to  the  injury 
spine,  its  tendency  was  to  reduce, 
ban  to  increase,  the  damages.  Ex- 
ivas  taken  to  the  allowance  of  a  ques- 
ilalntiff's  witness,  as  follows:  "What 
appearance  now  as  compared  with 
was  then  [prior  to  the  injury],  as  to 
'  The  objection  is  that  this  was  In- 
Dt,  as  the  plaintifTs  testimony  show- 
;he  was  suffering  from  a  uterine  diffi- 
But  this  objection  only  goes  to  the 
)f  the  testimony,  which  must  depend 
lether  the  uterine  difficulty  was  of  a 
rhich  would  cause  the  change  in  ap- 
>  which  the  witness  testified  to.  Ex- 
(vas  taken  to  the  exclusion  of  a  ques- 
to  Dr.  KIrkpatrick,  defendant's  wit- 
follows:     "In  cases  where  thei«  is 


simply  a  physical  shock,— as  a  fall  upon  the 
side,— and  there  Is  no  warning,  no  apprehen- 
sion preceding  the  shock,  would  you  expect  a 
case  of  railroad  spine  or  concussion  of  the 
spine  to  follow?"  We  think  the  question 
was  properly  excluded.  Aside  from  the  fact 
that  It  did  not  fairly  represent  the  case  as 
made  by  the  proofs,  the  question  contained 
an  assumption  that  railroad  spine  and  con- 
cussion of  the  spine  meant  the  same  thing, 
and  certainly,  as  the  question  was  put,  it 
would  be  impossible  for  any  expert  to  give 
an  intelligent  answer  as  to  whether  a  fall 
upon  the  side  would  occasion  concussion  of 
the  spine.  It  would  depend,  of  course,  upon 
the  nature  of  the  fall.  The  testimony  on  the 
part  of  the  plaintiff  tended  to  show  that  she 
was  thrown  over  the  heads  of  the  other  oc- 
cupants of  the  buggy,  and  says:  "I  should 
think  it  was  fifteen  feet  away.  Directly 
down,  it  would  be  a  perpendicular  anywhere 
fram  seven  to  ten  feet."  Something  of  the 
nature  of  this  fall  should  have  been  included 
in  the  question. 

Objection  was  taken  to  the  language  of 
counsel  In  arguing  the  case  to  the  jury.  We 
do  not  think  that  these  remarks  were  of  a 
nature  which  call  for  a  reversal  of  the  case. 
The  judgment  will  be  affirmed.  The  other 
justices  concurred. 


PETIT  et  al.  v.  HUBBELL,  et  al. 

(Supreme  Court  of  Michigan.    May  21,   1895.) 

Fraudolbnt  Convetances— Evidesce. 

Where,  on  exchange  of  lands  by  a  real-es- 
tate aeent,  a  deed  is  made  to  the  agent,  instead 
of  to  his  principal,  and  be  afterwards  conreys  to 
the  principal,  who  pays  the  coDsideration,  and 
has  the  land  asse»sea  in  her  name  for  taxes,  and 
makes  improvements  thereon,  the  evidence  is  suf- 
ficient to  sustain  the  claim  of  the  principal  to  the 
land  as  against  a  judgment  agamst  the  agent 
levied  while  the  land  stood  In  bis  name,  without 
the  knowledge  of  either  the  principal  or  agent. 

Appeal  from  circuit  court,  St  Clair  county, 
In  chancery;  Samuel  W.  Vance,  Judge. 

Action  by  Ollle  M.  Petit  and  others  against 
Thomas  M.  Hubbell  and  others  to  have  a 
levy  and  execution  sale  declared  void  as  a 
cloud  upon  plaintiffs'  title.  From  a  decree 
for  plaintiffs,  defendants  appeal.    Affirmed. 

Seth  E.  Engle,  for  appellants.  Atkinson  & 
Wolcott,  for  appellees. 

McGRATH,  G.  J.  Defendant  Hubbell  ap- 
peals from  a  decree  declaring  a  levy  made 
by  him  October  15,  1892,  upon  an  execution 
running  against  defendant  Calvin  Currie  and 
one  Gilbert  to  be  a  cloud  upon  the  title  of 
complalnantsr'  land,  and  void.  Currie  and 
Gilbert  were  copartners,  and  real-estate 
brokers.  Complainant  Ollle  M.  Petit  avers 
that  she  had  placed  In  the  hands  of  Currie 
&  Gilbert  for  sale  or  exchange  for  other 
property  a  parcel  of  land  situate  upon  the 
St.  Clair  flats;  that  an  exchange  was  effect- 
ed with  one  Bennett  for  a  bouse  and  let  In 
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Algonac;  that  Bennett  deeded  the  Algonac 
property  to  Calvin  Currle  on  October  15, 
lti02;  that,  on  the  erening  of  the  same  day, 
Currle  delivered  to  her  the  Bennett  deed, 
at  the  same  time  explaining  that  It  should 
have  been  made  to  her, .  and  promisins  to 
convey  to  her;  that  she  then  requested  a 
conveyance  to  complainants  jointly,  and  lat- 
er in  the  evening  a  deed  was  executed,  ac- 
linowledged,  and  delivered  by  Currle  and 
wife  to  her,  but  that  between  the  time  that 
the  Bennett  deed  was  delivered  to  Currle 
and  the  conveyance  to  her  the  levy  wa? 
made.  The  real  controversy  is  as  to  the 
ownership  of  the  land  in  St  Clair  Mta,  the 
defendant  Hubbell  Insisting  that  that  par- 
cel was  in  fact  owned  by  Currle,  and  that 
OUIe  M.  Fetlt's  name  is  used  and  this  pro- 
ceeding commenced  collusively  to  defeat 
Hubbell's  levy.  The  land  had  been  made  by 
dredging  canals  around  the  lots.  It  was  not 
officially  known  to  either  the  state  or  fed- 
eral government,  was  unsurveyed,  and  with- 
out title  of  record.  Defendant  Currle,  his 
brother,  and  one  Gentle  had  squatted  upon 
this  and  adjacent  parcels,  and  this  parcel 
was  conveyed  to  defendant  Currle  in  Decem- 
ber, 1890,  who,  a  few  days  afterwards,  con- 
veyed to  complainant  Petit.  Neither  of  said 
conveyances  had  been  recorded  at  the  time 
of  the  levy.  The  deeds,  however,  were  pro- 
duced, and  shown  to  have  been  executed 
at  the  dates  named.  It  was  further  shown 
that  Currle  &  Gilbert  were  without  means; 
that  complainant  Petit  bad,  prior  to  the  ex- 
ecution of  the  deeds,  realized  quite  a  sum  of 
money  from  the  estate  of  a  deceased  bus- 
band;  that  the  consideration,  to  wit,  the 
sum  of  $300,  had  been  actually  paid  by  the 
transfer  of  certain  bank  certificates  of  de- 
posit, which  were  produced;  that  the  super- 
visor of  the  adjoining  township  had,  upon 
Ollie  M.  Petit's  claim  of  ownership,  subse- 
quently assessed  this  parcel  to  her;  and 
that  in  May,  1891,  a  written  contract  for 
dredging  a  canal  through  or  adjacent  to  the 
land  in  question  had  been  entered  into  be- 
tween Ollle  M.  Petit  and  the  defendant  Hub- 
bell.  Bennett  testified  that  Currle  &  Gilbert 
represented  that  they  owned  the  land,  and 
gave  him  a  quitclaim  deed,  executed  by 
themselves  and  wives;  and  that  upon  the 
discovery  by  him  of  the  contract  with  Hub- 
bell  he  requested,  and  there  was  delivered 
to  him,  a  quitclaim  deed  from  Ollle  M.  Petit, 
executed  by  Calvin  Currie  as  attorney  in 
fact  Currle  &  Gilbert,  however,  testified 
that  the  negotiations  were  closed  on  Oc- 
tober 12tb;  that  Bennett  preferred  and  re- 
quested a  deed  from  Currle  &  Gilbert;  that 
on  October  13th,  Bennett  at  Detroit,  pro- 
daced  a  deed  to  Calvin  Currle  of  the  Algonac 
property,  and  was  then  told  that  the  deed 
should  run  to  complainant;  that  the  mat- 
ter was  thereupon  deferred  until  the  next 
day;  that  the  parties  met  again  at  Detroit 
on  the  14tb,  when  Bennett  Insisted  that  the 
delivery  of  the  deeds  should  take  place  on 


the  land,  and  the  matter  was  again  deferred 
until  the  loth,  when  the  deeds  were  deliver- 
ed upon  the  flats  land,  they  expecting  tbftt 
the  suggested  correction  In  the  deed  bad 
been  made;  that  attention  was  directed  to 
the  fact  that  It  had  not  been  made,  when 
Currle  remarked  that  be  could  rectify  the 
error  by  a  conveyance  to  Mrs.  Petit  Mrs. 
Petit  had,  on  the  14th,  signed  and  acknowl- 
edged a  deed  of  the  marsh  land  running  to 
Bennett  and  she  claims  that  this  deed  was 
delivered  to  Currie;  but  why  it  was  not  de- 
livered in  lieu  of  the  deed  executed  by  Cur- 
rie as  her  attorney  in  fact  does  not  appear, 
except  that  Currie  says  that  the  other  was 
first  executed,  and  was  afterwards  delivered 
by  mistake.  The  deed  was,  however,  pro- 
duced at  the  hearing.  It  clearly  appears 
that  during  the  negotiations  Bennett  had 
had  several  interviews  with  defendant  Hub- 
bell.  The  negotiations  were  concluded  on 
the  12th  of  October.  Bennett  produced  his 
deed  of  the  Algonac  property  on  October 
13th  at  Detroit  On  that  day  a  levy  was 
made  upon  .the  marsh  land.  On  the  14th  of 
October,  Benjiett  insisted  npon  taking  pos- 
session of  the  flats  parcel,  and  the  deliverj- 
of  the  deeds  thereon.  On  the  15tb  posses- 
sion was  taken,  and  the  deeds  delivered; 
and  on  the  same  day  the  levy  was  made  on 
the  Algonac  property.  Hubbell  had  goo4 
reason  to  suspect  that  Currie  &  Gilbert  were 
conducting  their  matters  so  as  to  avoid  the 
collection  of  the  Judgment  against  them, 
and  Bennett  seems  to  have  been  satisfied 
that  Currie  &  Gilbert  owned  the  land,  and  to 
have  paid  little  attention  to  the  indications, 
or  to  the  statements,  if  any,  that  the  land 
belonged  to  complainant  Petit  However 
that  may  be,  if  Currie  &  Gilbert  instructed 
Bennett  to  make  the  deed  of  the  Algonac 
ptoi>erty  to  Mrs.  Petit,  and  he  made  it  to 
Calvin  Currle,  or  if  Currle  directed  the  deed 
to  be  made  to  himself,  in  either  case  it  was  a 
fraud  upon  Mrs.  Petit  The  deed  to  Mrs. 
Petit,  executed  and  delivered  in  December, 
IStX),  the  payment  by  her  of  the  considera- 
tion, the  assessment  of  the  land  to  her,  the 
contract  for  the  dredging,  and,  lastly,  the 
deed  from  Currie  to  complainants,  exe- 
cuted and  ddlvered  at  Algonac,  in  the  ab- 
sence of  any  claim  or  showing  that  either 
bad  at  that  time  learned  of  the  levy,  are 
controlling  facts,  and  the  decree  must  be 
affirmed,  with  costs  to  complainants.  The 
other  Justices  concurred. 


8BAMANS  V.  TEMPLE  CO. 
(Supreme  Court  of  Michigan.    May  21,  1895.) 

FOBEIOS  ImSUKAXCB    CoRPOnATIOS — ESFOKOB- 
MBNT  OF  AS9BSSMBXTS. 

A  foreifni  mntnal  fire  insurance  company, 
which  IiaB  not  been  authorized  to  transact  bnsi- 
ness  in  Michigan,  as  required  by  How.  Ann.  St  { 
4331  et  seq.,  cannot  maintain  an  action  for  an  as- 
sesement  on  a  policy  insuring  property  in  the 
state,   though  tne  contract  was   completed   1>7 
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other  state,  and  waa  enforceable  ther>?, 
ldd.  St.  §  8130,  forbids  anr  action  by  a 
1  on  anythins  done  without  express 
of  law,  and  becanse  the  doctrine  of 
ty  will  not  be  applied  to  an  action  on  a 
t  Tariance  with  the  policy  of  this  state. 

D  circuit  court,  Muskegon  county; 
(ussell,  Judge. 

by  S.  H.  Scamans,  receiver  of  a 
re  Insurance  company,  against  the 
ompany,  to  recover  an  assessment. 
Judgment  for  defendant,  plaintlfC 
-or.     Affli-med. 

Turner  &  Turner  (George  B.  Suth- 
connsel),  for  appellant  Bunker  & 
,  for  appellee. 

JE,  J.    The  plaintiff  Is  receiver  of 

fire  insurance  company,  organized 
f  business  at  Milwaukee,  under  a 
!  Wisconsin  which  authorizes  such 
I  to  do  business  in  tliat  state  and 
This  company  has  never  com- 
I  the  statutes  of  Michigan  by  filing 
:Ib€d  statement  and  obtaining  the 
lutbority  to  do  business  here.  How. 
1  4331  et  seq.  It  appears,  however, 
s  done  business  in  most,  if  not  all, 
tes,  their  laws  to  the  contrary  not- 
ing; and,  although  its  ofUcers  tes- 
it  has  had  no  agents,  it  Is  shown 
ective  risks  liave  been  examined  by 
ailed  "Inspectors,"  who  ordinarily 
iplications,  and,  as  stated  by  a  wit- 
be  plaintiff,  "filled  them  out  wben- 
nd  the  applicant  could  agree  upon 
on  of  taking  Insurance";  and  "that 
ithority  to  take  applications  to  sub- 
1  office."  The  witness  was  asked  if 
iny  bad  any  other  agents  than  the 
,   to   which   he   answered:      "They 

agents.  They  merely  examined 
jested  Improvements,  filled  out  and 

applications,  and  recommended  the 
%  If  favorable,  for  us  to  write." 
Icatlon  and    premium   notes   being 

the  applicant  and  received  at  the 
'e  in  Wisconsin,  a  policy  would  be 
I  by  mail,  and  assessments  would 
ided  and   paid   In   the  same   way. 

Inspectors  were  agents  of  the  com- 
hin  the  statute  cited,  is  plain,  and 
i  scheme  is  a  flagrant  attempt  to 

provisions  of  the  laws  of  the  sev- 
i  which  are  Intended  to  restrict  the 

business.  The  testimony  to  this 
'8  that  the  defendant  company  suc- 
partnershlp  named  Ames  &  Frost, 

insurance  upon  the  property   now 

the  defendant  was  obtained  In  the 
escribed.  The  record  fails  to  show 
oes,  we  have  overlooked  it)  whether 
Want's  policy  was  given  by  way  of 
it  the  expiration  of  the  Ames  & 
cy  or  upon  a  transfer  of  the  busi- 
be  defendant.  Perhaps  It  is  not 
.  For  some  reason  a  new  policy 
sd,    the    api)Iicatlon    and    so-called 


"note"  being  filled  out  at  the  plaintiff'*  office 
hi  Milwaukee,  and  sent  to  defendant  by  mail, 
who  signed  and  returned  the  same  by  mall. 
It  does  not  appear  that  any  Inspector  took 
part  In  this  particular  transaction.  A  receiv- 
er, being  appointed  in  Wisconsin,  took  charge- 
of  the  affairs  of  the  insurance  company,  and 
made  an  assessment  upon  the  members,  and- 
this  action  is  brought  for  such  assessment. 
Ck>unsel  for  plaintiff  contends  that  the  insur- 
ance company  has  not  done  business  in  this, 
state,  but  that  the  contract  is  one  made  In 
Wisconsin,  to  be  performed  there,  and  ttiat 
it  is  therefore  valid,  and,  that  being  so,  the 
plaintiff  may  sue  and  recover  upon  it  In  the 
courts  of  this  state  under  the  rule  of  comity 
between  states.  This  rule  applies  to  corpo- 
rations as  well  as  to  natural  persons.  How. 
Ann.  St.  {  8135.  But  the  right  of  a  foreign 
corporation  to  sue  In  our  courts  is  limited- 
First,  by  statute  (section  8136),  and,  second, 
by  the  general  rule  that  the  doctrine  of  state 
comity  wUl  not  be  applied  In  behalf  of  a  cor- 
poration seeking  to  recover  upon  a  dalm  or 
contract  expresriy  prohibited  by  law,  or  one 
which  is  clearly  at  variance  with  the  settled 
policy  of  the  state.  Thompson  v.  Waters,  25 
Mich.  214;  Christian  Union  v.  Yount,  101  U. 
S.  356.  It  Is  the  policy  of  this  state  to  limit 
tlie  business  of  Insurance  to  such  corpora- 
tions, domestic  and  foreign,  as  sliall  be  au- 
thorized by  the  commissioner  of  insurance 
to  do  business,  after  compliance  with  cer- 
tain regulations  and  conditions  prescribed  by 
law;  and  all  fire  insurance  companies  are- 
expressly  forbidden  to  transact  any  business 
of  insurance  within  this  state  without  the 
requisite  authority.  How.  Ann.  St  i  4277, 
applies  to  domestic  corporations,  and  pre 
scribes  what  shall  be  "their  authority  to 
commence  business  and  Issue  policies."  How. 
Ann.  St  i  4331,  applies  to  foreign  corpora- 
tions, and  provides:  "That  it  shall  not  be- 
lawful  for  any  person  or  persons  to  act  with- 
in this  state,  as  agent  or  otherwise.  In  pros- 
ecuting or  receiving  applications  for  insurance 
or  in  any  manner  to  aid  In  transacting  the 
business  of  fire  or  marine  insurance  for  any 
company,  •  •  •  not  incorporated  in  this 
state,  without  first  procuring  a  certificate  of 
authority,"  etc.  The  section  also  provides: 
"And  no  Insurance  company,  or  officer,  or 
agent  or  agents  of  any  insurance  company, 
imincorporated  or  Incorporated  In  any  other 
state,  shall  transact  any  business  or  insurance 
in  this  state,  unless  *  *  *.  And  upon  the 
filing  •  ♦  •  It  shaU  be  the  duty  of  the  In- 
surance commissioner  to  Issue  a  certificate 
thereof  with  authority  to  transact  business," 
etc.  How.  Ann.  St.  S  4354,  contains  a  still 
more  pointed  prohibition  as  to  foreign  compa- 
nies, declaring  It  "unlawful  for  any  person 
•  •  *  In  any  capacity  to  transact  or  aid  in 
any  manner,  directly  or  Indirectly,  In  trans- 
acting or  soliciting  within  this  state  business 
for  any  insurance  company  •  •  •  or  in  any 
capacity  to  procure  or  assist  to  procure  a  fire 
or  marine  policy  on  property  situated  within. 
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this  state"  without  procuring  the  certificate 
of  authority  before  provided  for.  Subsequent 
sections  provide  a  penalty,  and  a  method  of 
enforcing  it.  Section  4359  imposes  a  pen- 
alty of  $250  upon  any  company  which  shall 
Issue  or  permit  to  be  issued  upon  any  prop- 
erty In  this  state  a  policy  of  insurance  with- 
out having  the  authority  to  do  bo,  and  pro- 
vides that  no  such  company  shall  thereafter 
be  authorized  to  do  business  in  this  state  un- 
til all  such  penalties  shall  be  paid. 

If  it  be  conceded  that  the  contract  was 
made  In  Wisconsin,  and  that  the  premiums 
and  loss,  if  any,  are  payable  there,  it  is  as 
much  in  contravention  of  the  policy  of  this 
state  as  though  it  had  been  made  and  was 
to  be  performed  here.  It  cannot  be  supposed 
that  the  statutes  cited  were  intended  merely 
to  prevent  the  act  of  making  the  contract  In 
this  state.  The  object  Is  to  protect  the  citi- 
zens of  this  state  against  irresponsible  com- 
panies, and  to  prevent  Insurance  by  unau- 
thorized companies  upon  property  in  this 
state.  Insurance  Co.  v.  Stoy,  41  Mich.  401, 
1  N.  W.  877;  Insurance  Go.  v.  Raymond,  70 
Mich.  501,  38  N.  W.  474.  The  argument  of 
counsel  for  plaintiff  is  substantially  this: 
"We  Icnow  that  the  laws  of  Michigan  are 
designed  to  prevent  our  insuring  Michigan 
property,  but  we  have  done  so  In  a  way  that 
does  not  contravene  the  letter  of  the  Michi- 
gan statute.  We  have  made  our  contract 
through  the  mall,  and  we  have  committed  no 
violation  of  the  Michigan  statute,  because  we 
have  done  nothing  upon  Michigan  soil.  We 
have  evaded  your  law,  and  obtained  a  con- 
tract which  you  have  sought  to  prohibit,  and 
now  we  ask  you  to  enforce  it  for  us  under 
the  doctrine  of  state  comity."  Under  such 
circumstances  the  courts  of  the  state  are  not 
open  to  the  offending  company,  and  the  rule 
of  state  comity  cannot  be  Invoked  in  Its  be- 
half. See  Thompson  v.  Waters  and  Chris- 
tian Union  V.  Yoimt,  supra.  Again,  the  stat- 
ute (section  8130)  has  application.  These 
statutes  prohibit  all  Insm-ance  companies,  do- 
mestic as  well  as  foreign,  from  issuing  poli- 
cies upon  property  In  this  state  without  ex- 
press authority.  This  was  an  act  "forbidden 
to  be  done  by  any  corporation  [domestic  or 
foreign]  without  express  authority  by  law," 
and  no  action  can  be  maintained  upon  any 
contract  arising  out  of  It  Seamans  v.  Zim- 
merman (Iowa)  59  N.  W.  290,  and  cases  cited. 
The  Judgment  of  the  circuit  court  will  be 
affirmed.    The  other  Justices  concurred. 


SHIPMAN  V.  CORYELL  et  al. 
(Supreme  Court  of  Michigan.    May  21.  1893.) 

BbT'Off — Unliquidated  Damaoes. 

Defendant,  having  bought  coal  of  plain- 
tiff, anil  not  havine  rescinded  the  contract  and 
returned  the  conl  on  discoverine  its  defective 
qvallty,  but  having  thereafter  paid  for  it,  cannot, 
in  an  action  en  a  subsequent  transaction,  set  off 
the  overpayment  on  account  of  sach  defects;  his 
claim  bem^  for  unliqaidatcd  damages,  for  which 
he  must  bring  an  action  on  the  contract. 


Case  made  from  circuit  court,  Bay  county; 
Andrew  C.  Maxwell,  Judge. 

Action  by  Ozias  W.  Shipman  against  (Tharles 
Coryell  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

C.  L.  Collins,  for  appellants.    J.  L.  Stod 
dard,  for  appellee. 

HOOKER,  3.  The  defendants  appealed 
from  a  verdict  and  Judgment  rendered  against 
them  by  direction  of  the  chrcuit  court.  Plain- 
tiff's action  is  based  upon  an  admitted  claim 
of  $361,  and  the  only  question  in  the  case  re- 
lates to  a  dalm  of  set-off  arising  upon  a  pre- 
vious transaction.  In  Jime  and  July,  1893, 
the  defendants  received  a  large  quantity  of 
coal,  previously  ordered  from  the  plaintiff, 
which,  they  allege,  was  to  have  been  chestnut 
coal,  egg  coal,  and  stove  coal.  On  July  24th 
and  August  28th,  respectively,  the  defendants 
gave  theh:  notes,  aggregating  $6,134,  being  the 
full  price  of  this  coal.  These  notes  were  sub- 
sequently paid,  the  note  for  $4,134  being  paid 
on  March  24,  1894.  The  defendants  offered  to 
prove  that  they  began  selling  this  coal  from 
their  bins  In  September,  1893,  and  in  selling 
It,  and  in  handling  it  to  deliver  to  their  cus- 
tomers. It  was  discovered  that  it  contained  a 
large  quantity  of  screenings,  and  a  quantity 
of  pea  coal;  that  the  amount  of  these  grades 
could  not  be  ascertained  until  the  coal  was  all 
sent  out,  and  that  it  was  not  all  sent  out  until 
the  spring  of  1894;  that  a  careful  accoimt 
was  kept,  and  that  the  screenings  amounte<l 
to  110  tons,  and  the  pea  coal  to  31  tons;  that 
the  pea  coal  was  worth  $3  per  ton,  and  the 
screenings  were  worthless,  and  that  defend- 
ants had  paid  $5.10  for  the  same.  The  screen- 
ings and  pea  coal  constituted  a  portion  only  of 
the  coal  received  and  paid  for.  The  counsel 
for  the  defendants  rely  upon  the  claim  that  the 
defendants  bought  no  pea  coal  or  screenings, 
and  that,  of  the  money  paid  for  the  cargoes, 
the  portion  covering  the  pea  coal  and  screen- 
ings was  paid  without  consideration,  and  may 
be  recovered  in  an  action  for  money  had  and 
received,  or  m:.y  be  bet  off  in  this  action.  The 
circuit  Judge  was  clearly  right  The  defend- 
ants have  received  and  appropriated  to  their 
own  use  all  of  the  coal  received,  either  because 
they  preferred  to  do  so,  or  because  they  could 
not  conveniently  return  It  At  all  events,  tliey 
have  not  chosen  to  refuse  to  receive  the  coal, 
or  to  rescind  the  contract  and  return  the  coal, 
without  delay,  upon  discovering  the  quality. 
Their  remedy,  if  they  have  any,  must  be  based 
upon  the  contract  in  an  action  for  its  breach. 
We  are  cited  to  several  cases  In  support  of 
the  defendants'  contention,  but  we  think  that 
they  are  not  In  point  One  is  where  money 
paid  upon  an  Illegal  contract  was  held  to  be 
paid  without  consideration.  Webber  v.  Howe, 
36  Mich.  151.  Another  was  where  a  quantity 
of  shingles  were  refused  because  not  of  the 
quality  contracted,  and  the  vendor  notified 
that  they  would  not  be  accepted.  Moreover, 
they  were  entirely  worthless.  Money  paid 
upon  the  bill  of  lading  was  recovered  back. 
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Petersen  t.  Lumber  Co.,  51  Mich.  SG,  lU  N.  W. 
243.  In  ManuOicturlng  Go.  v.  Wood,  84  Mich. 
452,  48  N.  W.  28,  a  set-off  was  permitted, 
when  the  dalm  set  off  was  for  moaey  paid  for 
goods,  the  whole  of  which  were  entirely  worth- 
less. But  In  that  case  the  court  expressly 
stated  that  it  was  error  for  the  trial  court  to 
instmct  the  Jury  that  if  the  {^oods  were  not 
entirely  worthless,  but  were  of  some  value, 
they  should  find  that  value,  and  deduct  It 
from  the  defendant's  dalm.  See,  also.  Cloth- 
ing Co.  V.  Powers,  91  Mich.  466, 61 N.  W.  1116. 
These  cases  rest  upon  the  proposition  that, 
the  money  having  been  paid  without  any  val- 
uable consideration,  an  action  for  money  had 
and  received  will  lie.  But  uo  such  state  of  things 
exists  here,  for  the  coal  was  not  worthless. 
At  the  most,  but  a  part  of  it  was  worth- 
less,  and  there  was  abundant  consideration  to 
support  the  contract  of  purchase.  The  de- 
fendants cannot  say  that  the  money  was  paid 
without  any  consideration,  and  the  only  claim 
they  have,  If  any.  Is  one  for  unliquidated  dam- 
ages, for  which  they  must  bring  their  action. 
Machine  Co.  v.  Seaver,  90  Mich.  546,  51  N. 
W.  637.  The  judgment  of  the  circuit  court 
must  be  affirmed.  The  other  Justices  concur- 
red. 


SULLINQS  V.  CARTER. 
(Snpreme  Court  of  Michigan.    May  21,  1895.) 

Trespass— Defenses  —  Title  as  Tbjjaxt  in  Com- 
mon. 
In  trespass  for  remoTing  signs  from  the 
banks  of  a  mill  pond,  forbidding  people  to  fish 
therein,  where  it  appears  that  the  only  right  of 
plaintiff  was  to  flow  the  land  for  milling  purposes, 
while  defendant  held  the  fee,  subject  to  plaintiff's 
easement,  in  common  with  another,  the  defense 
of  title  in  defendant  alone  is  sufficient,  as  be 
would  have  the  same  right  to  remoTe  the  signs,  as 
tenant  in  common,  as  though  sole  owner. 

Error  to  circuit  court,  Kalamazoo  countyf 
George  M.  Buck,  Judge. 

Action  of  trespass  by  Hervey  SulUngs 
against  Frederick  Carter.  FYom  a  judgment 
for  defendant,  plaintiff  brings  error.  Af- 
firmed. 

Oscar  T.  Tuthlil,  for  appellant.  Frank  E. 
Knappen  and  Howard  &  Roos,  for  appellee. 

HOOKER,  J.  The  plaintiff  brought  tres- 
pass In  Justice's  court  against  the  defendant, 
whom  he  charged  with  having  removed  some 
signs  which  he  had  erected  In  and  upon  the 
shore  of  a  mill  pond  claimed  by  the  plaintiff. 
These  signs  forbade  fishing  in  the  pond. 
The  case  was  certified  to  the  circuit  upon  a 
plea  of  title  In  the  defendant  The  court  In- 
structed the  jury  that  the  evidence  showed 
title  in  fee  to  the  premises  in  the  defendant 
and  his  wife,  and  failed  to  show  such  title 
in  the  plaintiff,  unless  it  were  a  title  by  ad- 
verse possession,  which  question  he  left  to 
the  Jury.  He  instructed  the  Jury  further 
that  nnder  the  evidence  relied  upon  by  the 
pinintiff,  aside  from  that  bearing  upon  ad- 


verse possession,  the  plaintiff  had  at  most 
a  right  to  flow  the  land  for  mill  purposes, 
and  that  this  right  did  not  preclude  the  own- 
er of  the  fee  from  using  the  land -for  pur- 
poses consistent  therewith,  and  that  he  was 
not  a  trespasser  if  he  entered  and  removed 
the  signs,  unless  plaintiff  had  acquired  title 
by  possession.  Counsel  for  the  plaintiff 
groups  his  assignments  of  error,  and  dis- 
cusses them  together  nnder  four  questions, 
viz.:  "(1)  Does  the  plaintiff's  deed  give  htm 
a  title  to  the  land  conveyed,  and  tor  the  pur- 
pose thereof?  (2)  Does  he  own  all  the  land 
bounded  by  the  margin  of  the  pond?  (3)  Does 
be  have  a  right  to  flow  all  of  the  land  suffi- 
cient for  milling  purposes?  (4)  When  flowed 
sufllcient  therefor,  may  be  not  control  and 
use  It  for  any  purpose?"  We  think  It  onnec- 
essary  to  set  out  in  detail  the  several  deeds 
offered  to  prove  title  in  the  respective  par- 
ties. The  plaintiff  claimed  to  be  occupying 
under  a  deed  from  one  Cameron,  which  pui^ 
ported  to  convey  the  "right  to  flow  the  pond, 
as  heretofore  enjoyed  by  the  pai-tles  of  the 
first  part,  or  any  former  owners,  without 
limitation  of  the  head  or  height  of  said  pond, 
and  all  the  land  flowed  by  said  pond  and 
bounded  by  the  margin  of  said  pond,  here- 
by intending  to  convey  the  water  privilege, 
and  all  the  land  that  may  be  flowed  by  said 
pond,  the  same  as  acquired  by  deed  of 
Qeorge  W.  Fish  and  wife  by  party  of  the 
first  part."  It  was  contended  that  this  deed 
conveyed  the  fee  to  the  land  under  and  sur- 
rounding the  pond,  and  upon  this  claim  the 
plaintiff  must  stand  or  fall,  the  jury  having 
found  against  him  upon  the  question  of  ad- 
verse possession. 

Plaintiff's  deed  from  Fish  has  no  substan- 
tial foundation.  Fish's  claim  of  title  can  be 
traced  back  to  one  Dunbar,  but  there  Is 
nothing  to  show  that  Dunbar  had  any  title. 
On  the  other  hand,  a  perfect  title  In  fee  was 
shown  from  the  government  to  the  defend- 
ant and  his  wife.  The  only  limitation  upon 
this  title  was  a  reservation  in  a  deed  given 
by  Samuel  Perclval  to  Montgomery  Perclval, 
as  follows,  viz.:  "Now,  the  party  of  the 
first  pait  reserves  and  retains  the,  equal, 
undivided  privilege  of  building  a  dam  and 
flow  the  land  on  the  west  side  of  said  creek 
sufficient  for  milling  purposes."  The  rights 
of  Samuel  Perclval  were  not  shown  to  have 
been  conveyed  to  the  plaintiff,  or  any  other 
person,  and  the  plaintiff  was  therefore 
obliged  to  rely  wholly  upon  his  possession 
of  the  pond,  and  the  court  could  not  do 
otherwise  than  to  hold  (1)  that  the  plaintiff's 
deed  gave  him  no  title  to  the  land  as  against 
the  defendant  and  his  wife,  and  consequent- 
ly that  (2)  he  did  not  own  all  of  the  land 
bounded  by  the  margin  of  the  pond.  The 
circuit  judge  Instructed  the  Jury  that  the  de- 
fendant and  his  wife  had  the  entire  and  un- 
limited fee  of  said  land,  subject  to  the  single 
reservation  of  Samuel  Perclval.  If  the 
plaintiff  can  be  said  to  be  the  owner  of  that 
Interest,  which,  under  his  deed  from  Cftm- 
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eron,  and  possession  taken  nnder  It,  ma; 
perhaps  be  sufficiently  proved  to  support  an 
action  of  trespass  as  to  sucb  right,  It  gave 
him  no  right  to  prevent  the  defendant  from 
exercising  dominion,  so  far  as  not  incon- 
sistent with  plaintiff's  easement  for  milling 
purposes,  and  such  easement  did  not  give 
plaintiff  the  right  to  maintain  notices  that 
persons  should  abstain  from  fishing  in  the 
pond.  Bay  City  Gaslight  Co.  v.  Industrial 
Works,  28  Mich.  182;  Bigelow  v.  Shaw,  (55 
Jlich.  341,  32  N.  W.  800.  Hence,  If  It  be 
conceded  that  plaintiff  had  the  right  to  flow 
all  of  the  land  for  milling  purposes,  it  does 
not  follow  that,  "when  flowed  therefor,  h« 
may  control  and  use  It  (exclusively)  for  any 
other  purpose." 

Counsel  for  the  plaintiff  contend  that  the 
defense  set  up  in  defendant's  notice  Is  not 
supported  by  the  evidence,  inasmuch  as  the 
defendant  and  his  wife,  and  not  the  defend- 
ant alone,  are  owners  of  the  title.  We  think 
there  is  no  force  in  this.  This  title  is  a  de- 
fense, because  it  shows  that  the  defendant 
bad  a  right  to  commit  the  act  alleged;  and 
this  was  as  much  his  right  as  a  tenant  in 
common  as  though  he  had  been  sole  owner. 
He  relied  upon  his  title,  and  his  only,  and  it 
was  adequate  to  support  his  right,  as  alleged 
In  the  notice.  We  think  this  covers  the  im- 
portant questions  in  the  case,  and  that  a 
discussion  of  the  various  assignments  of  er- 
ror Is  unnecessary.  The  Judgment  of  tlie 
circuit  court  wiU  be  affirmed.  The  other 
justices  concurred. 


GOODMAN  V.  SHIPLET. 

(Supreme  Coart  of  Michigan.    May  21,  1805.) 

Liabilities  op  Harried  Womes— Review  ox 
Appeal. 

1.  A  married  woman  living  with  her  hn»- 
band  is  liable  for  medical  services  for  herself 
and  a  child  by  a  former  marriage,  rendered  at  her 
request,  directly  charged  to  her,  and  for  which 
she  agreed  to  pay. 

2.  The  appellRtr  court  cannot  weiKh  the  con- 
Bictiug  testimony  on  which  a  justice  of  the  peace 
rendered  judsmenL 

Error  to  circuit  court,  Saginaw  county; 
Eugene  Wilber,  Judge. 

Action  by  Thomas  H.  Goodman  against 
Mary  Shipley.  From  a  reversal  by  the  cir- 
cuit court  of  a  Judgment  for  plaintiff,  plain- 
tiff brings  error.     Reversed. 

George  A.  Kendall,  for  appellant  Trask 
&  Smith,  for  appellee. 

LONG,  J.  This  action  was  commenced  in 
Justice's  court,  where  plaintiff  bad  Judg- 
ment. It  was  removed  to  the  circuit  court 
by  certiorari,  and  the  Justice's  Judgment 
there  reversed.  This  action  was  for  medic- 
al services  and  medicines  furnished  by  the 
plaintiff  to  the  defendant  and  her  daughter. 
The  defense  interposed  was  that  the  defend- 
ant was  a  married  woman,  and  therefore 
iMt  liable  for  such  services  and  medicines. 


The  only  question  raised  is  whether  there  is 
any  evidence  to  support  the  plaintiff's  claim. 
Plaintiff  testified  substantially  that  be  was 
a  practicing  physician;  that  he  was  sent  for 
several  times  by  the  defendant,  and  visited 
her  in  January,  February,  and  April,  1893. 
making  some  ten  or  more  visits,  which  were 
worth  two  dollars  each  visit;  that  he  was 
sent  for  by  deifendant  to  visit  her  daughter 
by  a  former  marriage,  and  made  some  four 
or  five  visits;  and  also  that  upon  several  oc- 
casions he  prescribed  for  her  at  his  oflice. 
He  further  testified:  "Defendant's  husband 
came  for  me,  and  told  me  his  wife  sent  for 
me.  Soon  after  I  began  visiting  her,  the 
defendant  told  me  that  she  had  sent  for  me; 
that  she  had  property  of  her  own,  and  would 
see  me  paid;  that  Just  then  .she  was  hard 
up  for  money,  part  of  l»er  property  having 
no  tenants,  but  she  would  be  responsible 
for  my  pay.  I  charged  the  first  visit  to 
her,  and  charged  the  whole  account  to  her. 
It  has  never  been  charged  to  any  other  per- 
son, and  I  have  never  asked  any  other  per- 
son to  pay  the  account."  On  cross-examina- 
tion the  plaintiff  testified  that  all  the  bai^ 
gain  he  had  with  defendant  was  as  fol- 
lows: "On  the  second  or  third  visit,  defend- 
ant told  me  about  owning  the  property,  and 
that  she  would  see  me  paid;  that  she  did 
not  have  money  by  her  then;  was  hard  up. 
and  one  of  her  houses  was  idle.  I  think  she 
repeated  the  same,  in  substance,  in  April. 
She  told  me  about  the  same,  in  substance, 
when  I  was  called  to  see  the  girl,  in  May. 
We  talked  about  her  coming  to  the  office 
when  she  was  able,  the  last  of  May  or  first 
of  June,  and  we  made  another  contract 
I  told  her  what  she  would  save  by  coming  to 
the  office.  She  stated  that  she  was  canvassing 
some,  and  she  would  stop  in  the  office  when 
she  was  out  on  that  business.  I  told  her  the 
price,  and  she  came  off  and  on  during  two 
months.  She  said  she  would  i>ay  me,  and 
regretted  she  did  not  have  the  money.  She 
told  me  of  whom  she  expected  to  have  mon- 
ey, and  when  she  got  It  she  said  she  would 
pay  me.  She  repeated  she  would  pay  me 
soon  when  she  got  the  medicine  In  January 
last,  and  said  she  expected  money  soon. 
She  dunned  herself  in  the  courthouse,  and 
said  she  expected  money  any  day.  She  kept 
me  in  hopes.  She  promised  me  as  late  as 
Jane  this  summer,  and  said  that  she  soon 
hoped  to  have  the  money.  That  is  all  a  rec- 
ollect as  to  my  employment  and  pay.  I 
knew  that  she  was  a  married  woman,  liv- 
ing with  her  husband,  while  I  doctored  her, 
and  the  daughter  I  visited  seemed  to  be  liv- 
ing in  the  family  same  as  a  child  would." 
There  was  testimony,  therefore,  before  the 
Justice,  upon  which  to  base  his  Judgment  that 
the  contract  was  made  directly  with  the 
wife,  and  not  with  the  husband.  The  med- 
ical services  were  rendered  to  her  and  a 
child  by  a  former  marriage,  for  which  she 
agreed  to  become  responsible. 
The  case  falls  so  clearly  within  the  rule 
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of  Hlrshfleld  t.  Waldron,  83  Mich.  116,  47 
N.  "W.  239,  and  Meads  v.  Martin,  84  Mich. 
306,  47  N.  W.  583,  that  any  discussion  of 
tbe  poyrer  of  a  married  woman  to  bind  her 
separate  estate  in  such  a  case  is  quite  un- 
neceesary.  Ciounsel  for  defendant,  however, 
contends  that  a  ditTerent  mie  was  laid  down 
In  Howe  v.  North,  69  Mich.  272,  37  N.  W. 
213.  Tbe  role  there  stated  Is  not  In  con- 
flict with  tbe  cases  above  referred  to.  The 
plaintiif  expressly  testified  In  that  case  that 
the  husband  and  wife  (who  were  her  father 
and  mother)  made  the  contract  with  her. 
It  was  said,  however,  that.  If  tbe  defendant 
made  the  contract  claimed,  she  simply  be- 
came responsible  as  a  surety;  and  the  facts 
«f  that  case  warranted  that  statement  We 
tblnk  there  was  testimony  upon  which  to 
base  the  Judgment  We  cannot  weigh  it,  and, 
tbougb  there  was  contradictory  evidence, 
the  Justice  decided  the  question  of  fact, 
which  neither  this  court  nor  the  clrcQlt  court 
can  pass  upon.  The  Judgment  of  the  circnlt 
eonrt  will  be  reversed,  and  the  Judgment  of 
the  Justice  affirmed.  Plaintiff  will  recover 
costs  of  circuit  court  and  of  this  court  The 
other  Justices  concurred. 


HASCALL  T.  BROOKS. 
(Supreme  Court  of  Michigan.  May  21,  1895.) 
Dismissal  or  Appeal — Action  os  Bosd. 
Where  an  appeal  bond  is  iitsufficient  in 
amount,  and  the  appellaut,  on  order  of  the  court, 
failfl  to  farniah  a  nf>w  bond,  the  fact  that  tbe  ap- 
peal is  dismissed  ou  motion  of  the  appellee  does 
not  estop  him  from  bringing  an  action  on  the 
bond. 

Error  to  circuit  court  Wayne  coimty; 
Joseph  W.  Donovan,  Judge. 

Action  by  George  C.  Hascali  against  David 
W.  Brooks  as  surety  on  an  appeal  bond. 
From  a  Judgment  for  defendant  plaintiff 
brings  error.    Reversed. 

Barbour  &  Rexford,  for  appellant  E.  H. 
Sellers,  for  appellee. 

LiONO,  J.  Defendant  signed  a  bond  as 
surety  for  Sarah  Stewart  on  appeal  to  the 
circuit  court  from  a  Judgment  rendered  be- 
fore a  Justice  of  the  peace.  The  Judgment 
was  for  $213.28.  The  bond  was  given  for  the 
same  amount  The  appeal  was  dismissed 
in  tbe  circuit  court  on  the  ground  that  the 
"booA  was  not  sufficient  In  amount  The  bond 
was  conditioned  "that  If  the  atwve-bounden 
Sarah  Stewart  shall  prosecute  her  said  ap- 
peal with  all  due  diligence  to  a  decision  in 
the  said  circnlt  court,  and  If  a  Judgment  be 
rendered  against  her  In  said  circuit  court, 
shall  pay  the  amount  of  such  Judgment,  In- 
dndlng  all  the  costs,  with  Interest  thereon; 
and  in  case  the  said  appeal  shall  be  discon- 
tinued or  dismissed.  If  the  said  Sarah  Stew- 
art shall  pay  the  amount  of  such  Judgment 
rendered  against  her  in  said  Justice's  court, 
including    ail   costs,    with    Interest    thereon. 


then  this  obligation  to  be  void;  otherwise  In 
force."  The  order  was  made  in  the  circuit 
court  that  the  appeal  be  dismissed  unless  a 
new  and  sufficient  bond  be  filed  within  10 
days.  No  new  bond  was  filed,  and  the  final 
order  of  dismissal  was  entered.  Execution 
was  thereupon  issued  from  Justice's  court 
against  Sarah  Stewart,  and  returned  unsat- 
isfied. This  action  of  debt  on  the  bond  was 
then  commenced  In  the  circuit  court,  and,  on 
the  hearing,  the  court,  upon  a  fiiuling  of 
facts,  entered  Judgment  in  favor  of  defend- 
ant 

Defendant  contends  In  support  of  this  find- 
ing that  inasmuch  as  the  only  defect  In  the 
bond  was  the  amount  and  the  appellee  (the 
plaintiff  here)  having  moved  to  dismiss  the 
appeal,  he  cannot  now  be  beard  to  claim 
anything  under  the  bond,  as  he  had  deliber- 
ately refused  to  receive  it,  and  by  so  doing 
he  destroyed  the  only  consideration  for 
which  it  was  given,  to  wit,  the  right  of  de- 
fendant's principal  to  appeal.  We  are  un- 
able to  agree  with  this  contention.  The  bond 
operated  as  a  stay  of  proceedings,  and  the 
party  appealing  had  the  right  under  section 
7018,  How.  Ann.  St,  to  amend  the  bond  or 
file  a  new  one.  That  section  provides  that 
no  appeal  shall  be  dismissed  on  account  of 
any  Infonnality  or  imperfection  in  the  bond. 
The  bond  given,  though  not  sufficient  In  the 
amount  of  the  penalty,  conferred  jurisdic- 
tion upon  tbe  circuit  court  to  act  In  the  prem- 
ises. The  circuit  court  had  no  power  to  dis- 
miss the  appeal  In  tbe  first  instance,  but  to 
order  a  new  bond,  and,  in  default  of  compli- 
ance with  that  order,  then  to  dismiss  the 
appeal.  Tbe  appellee,  in  moving  to  dismiss 
In  default  of  new  and  sufficient  bond,  was 
only  exercising  his  riglit  to  have  a  sufficient 
bond  to  cover  the  damages  and  costs,  as  the 
statute  prescribes.  He  did  not,  however,  in 
taking  tbat  action,  release  his  rights  under 
the  former  bond  until  the  order  of  tlie  court 
had  been  complied  with,  and  a  new  bond 
filed.  In  Meserve  v.  Clark,  115  III.  580.  4 
N.  B.  770,  It  was  held  that  though  no  ap- 
peal was  effectuated,  yet  the  party  had  the 
right  to  bring  suit  on  the  appeal  bond.  Tbe 
court  said:  '*The  question  is  not  whether  the 
appeal  was  properly  taken,  for  it  is  conced- 
ed that  it  was  not,  but  the  question  Is,  ought 
the  appellant  in  a  suit  upon  the  bond  be 
heard  to  say  tbat  no  appeal  was  ever 
taken?"  In  Skldmore  v.  Hull,  33  Mo.  A  pp. 
41,  the  action  was  on  an  appeal  Iwnd  to  the 
circuit  from  a  Judgment  before  a  Justice. 
The  appeal  had  been  dismissed  for  some 
defect  In  the  affidavit  upon  the  bond.  The 
objection  was  made,  as  in  the  present  case, 
that  the  appellee  had  moved  to  dismiss  the 
appeal,  and  could  not  then  proceed  on  the 
bond.  The  cotn^  said:  "Because  the  plain- 
tiffs moved  to  dismiss  the  appeal  for  lack 
of  a  proper  affidavit  does  not  estop  them 
from  bringing  an  action  on  the  appeal  bond; 
especially  in  view  of  the  fact  that  the  dis- 
missal could  have  been  avoided  by  filing  a 
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prop«  and  competent  bond,  or  supplying  the 
omission  in  the  one  already  filed 'under  the 
statute."  The  above  case  Is  In  point  with 
the  present,  and  states  the  tme  rule.  The 
court  below  in  the  present  case  took  the 
Tlew  of  the  case  Insisted  upon  by  counsel  for 
defendant  here,  and  rendered  judgment  in 
favor  of  defendant  The  judgment  must  be 
reversed,  and  a  new  trial  ordered.  The  oth- 
er justices  concurred. 


COOPER  V.  JOY  et  al. 
(Supreme  Court  of  Michigan,    'hlaj  21,   1895.) 

Lease— Provision  fob  Rbnewat. 

When  a  lease  provides  for  a  renewal  there- 
of upon  the  giving  by  the  lessees  of  notice  of  their 
option  to  that  eScct,  the  mere  holding  over  by 
them  of  the  premises  does  not  show  that  the 
lease  has  been  extended  for  a  subsequent  term. 

Error  to  circuit  court,  Wayne  county;  Rob- 
ert E.  Frazer,  Judge. 

Action  by  David  M.  Cooper  against  James 
Joy  and  others  for  i-ent  From  a  judgment 
for  defendants,  plaintiff  brings  error.  Af- 
firmed. 

WUUain  J.  Gray,  for  appellant  Dickin- 
son, Thurber  &  Stevenson,  for  appellees. 

McORATH,  C.  J.  Defendants  were  tenants 
under  a  lease  for  the  term  of  three  years  from 
and  after  May  1,  1886.  The  lease  contained 
a  provision  that  "the  said  parties  of  the  sec- 
ond part  may,  at  their  option,  have  an  ex- 
tension of  this  lease  for  three  years  addition- 
al, upon  giving  notice  thereof  to  said  party 
of  the  first  part  at  least  four  months  pre- 
vious to  May  1, 188U."  Defendants  occupied 
the  store  until  April  1,  181)1,  but  the  four- 
months  notice  provided  for  in  the  lease  was 
not  given,  nor  was  any  notice  given.  Plain- 
tilT  sues  to  recover  the  rent  for  the  unexpired 
portion  of  the  second  three-year  term.  The 
sole  question  In  the  case  is  whether  the  hold- 
ing over  was  in  and  of  itself  sufficioit  to  ex- 
tend the  lease  for  the  new  term,  or  sufficient 
evidence  of  the  intention  of  the  lessees  so  to 
do.  The  rule  seems  to  be  that.  If  the  lease 
does  not  provide  that  notice  shall  be  given 
by  the  tenant  of  his  election,  merely  remain- 
ing In  possession  after  bis  term  has  expired  is 
sufficient,  and  binds  both  him  and  the  land- 
lord for  the  additional  term.  But,  if  notice 
be  stipulated  for.  It  must  be  given.  Wood, 
Landl.  &  Ten.  (Ist  Bd.)  p.  678;  Id.  (2d  Ed.) 
p.  947;  TayL  Landl.  &  Ten.  S  332,  p.  383. 
Delashmau  y.  Berry,  20  Mich.  202,  was  a  case 
wliere  no  notice  was  required,  and  this  court 
held  that  the  holding  over  was.  In  and  of 
Itself,  sufficient  notice  of  election.  See  Clark 
T.  Merrill,  51  N.  H.  415.  There  are  cases 
which  hold  that,  where  the  provision  for  an 
extension  Is  at  an  Increased  rental,  the  hold- 
ing over,  and  the  payment  for  a  time  of  .the 
Increased  rental,  Is  sufficient  evidence  of  an 
election.  Kramer  v.  Cook,  7  Gray,  650; 
Stone  v.  Stamping  Ck>.  (Mass.)  29  N.  E.  623; 


Long  V.  Stafford,  103  N.  Y.  274,  8  N.  E.  522. 
In  the  Kramer  Case  the  court  say:  "The 
provision  in  the  lease  is  not  a  mere  covenant 
of  the  plaintiff  for  renewal.  No  formal  re- 
newal was  contemplated  by  the  parties.  The 
agreement  Itself  is,  as  to  the  additional  term, 
a  lease  In  futuro,  requiring  only  the  lapse 
of  the  preceding  torm  and  the  election  of  the 
defendant  to  become  a  lease  In  praesentl.  All 
that  Is  necessary  to  its  validity  Is  the  fact  of 
election.  Even  if  notice  of  the  lessee's  In- 
tent to  continue  might  be  Insisted  upon  by  the 
lessor,  he  clearly  might  waive  it;  and  he 
clearly  did  waive  It  by  the  acceptance  of  the 
Increased  rent  on  the  1st  d^ys  of  April  and 
July,— an  increase  which  could  be  predicated 
only  upon  such  election  by  the  lessee.  la- 
deed,  after  the  payment  of  the  rent  on  July 
1st,  and  the  receipt  given  therefor,  and  In 
the  absence  of  evidence  to  control  their  effect 
the  question  of  the  defendant's  election  to  con- 
tinue, and  of  the  plaintiffs  assent  thereto, 
would  not  seem  to  be  an  open  one."  In  the 
Stone  Case  the  lease  not  only  provided  that 
the  renewal  should  be  at  an  increased  rental, 
but  that,  "if  the  lessee  holds  over,  the  rent 
shall  be  at  the  original  rate."  The  lessee  not 
only  continued  in  possession,  but  actually 
paid  the  Increased  rate  for  six  months,  and 
the  court  held  that  the  holding  over  and  the 
payment  of  the  increased  rental  were  suffi- 
cient to  wan-ant  a  finding  that  the  lease  had 
been  extended  In  accordance  with  its  provi- 
sions. In  Clark  v.  Merrill,  supra,  the  lease 
was  for  five  years,  with  the  right  to  extend 
the  lease  "five  years  longer,  if  the  said  lessee 
shall  so  elect  at  the  expiration  of  said  term." 
The  trial  court  found  that  defendant  held 
over,  intending  to  extend  the  lease,  of  which 
Intention  plaintiff  bad  knowledge.  In  McClel- 
land V.  Rush,  150  Pa.  St  57,  24  Atl.  354,  three 
months'  written  notice  was  required,  but  the 
court  refused  to  follow  Beller  v.  Robinson,  ."50 
Mich.  264,  15  N.  W.  448,  upon  which  case  the 
trial  court  relied,  and  held  that  the  notice 
was  for  the  benefit  of  the  lessor,  and  that 
written  notice  might  be  waived.  There  was 
abundant  evidence  of  oral  notice  of  the  les- 
see's intention  to  extend  the  term,  and  of  the 
waiver  of  the  written  notice  by  the  leaaor. 
and  the  court  held  that  it  was  error  to  take 
the  case  from  the  jury  because  the  notice  was 
not  In  writing.  In  Bradford  t.  Patten,  108 
Mass.  153,  the  lease  was  for  one  year,  but  con- 
tained a  provision  that  the  lessee  should  have 
an  extension  of  two  years  upon  notifying  the 
lessor  of  his  wish  to  retain  the  premises  by 
April  1,  1869,  a  time  two  months  before  the 
expiration  of  the  first  year.  The  court  say: 
"These  provisions  gave  the  lessee  the  right 
to  have  the  term  extended  upon  giving  notice 
of  his  election,  as  provided  In  the  lease.  But 
his  election  to  retain  the  premises  for  the  en- 
larged term,  and  the  giving  notice  thereof  to 
the  lessor,  were  conditions  precedent  to  the 
extension  of  the  term.  If  he  faOed  to  per- 
form these  conditions,  the  term  expired  by  Its 
own  limitation  on  June  1,  1869.     The  lease 
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ame  iDoperative,  and  the  lessor  mlfht 
tie  provision  as  to  notice  to  her;  but, 
'  to  hold  the  lessee  liable  under  the 
ts  of  the  lease  for  rent  for  any  part  of 
rged  term,  it  is  still  incumbent  upon 
rove  that  he  elected  to  bold  the  prem- 
the  extended  term."  The  rule  seems, 
6,  to  be  well  settled  that,  where  notice 
red  of  the  lessee's  ^teutlon  to  claim 
'nded  term,  notice  must  be  given,  or 
ntlon  must  be  otherwise  manifested; 
t  a  naked  holding  over  is  InsuOlcient 
int  a  finding  that  the  lease  has  been 
1.  The  trial  court  was  therefore 
directing  a  verdict  for  defendants, 
Judgment  is  aiflrmed. 


\T,  J.,  did  not  sit. 
!d. 


The  other  justices 


REED  T.  GOULD  et  al. 

i  Court  of  Michigan.  May  21,  1895.) 
KXT  Sals  bt  Partner— Remedy  at  Law. 
ne  partner  cannot  maintain  an  action 
'or  aamagfs  BE:aiDst  a  vendee  for  part- 
roods  sold  him  by  a  copartner  in  fraud 
iff's  rights. 

1  such  an  action,  it  is  not  necessary  to 
njoinder  of  the  partner  who  made  the 
this  would  not  enable  the  action  to  be 
ed. 

to  circuit  court,  Ingham  county;  Rol- 
•erson.  Judge. 

by  Edwin  E.  Reed  against  Walter 
i  and  others  to  recover  interest  in 

transferred  by  a  copartner  to  de- 
I  in  fraud  of  plalntilT.  From  a  Judg- 
ir  plahitiff,  defendants  bring  error. 
i. 

&  Ostrander,  for  appellants.  Smith, 
}ay,  for  appellee. 

'QOMBRY,  J.  This  case  was  before 
t  at  the  October  term,  1892,  and  the 
of  the  court  is  found  reported  in  93 
59.  53  N.  W.  356.  As  the  case,  was 
>sented,  the  action  was  one  in  which 
ilntlfT  sued  to  recover  the  value  of 
nptlons  in  a  stock  of  goods  belong- 
tie  firm  of  Reed  &  Jacobs,  which  had 
insferred  to  the  defendants,  and  the 
It  was  reversed,  on  the  ground  that 
ait  judge  submitted  the  case  to  the 
)n  a  different  theory  than  that  claim- 
le  declaration,  and  upon  which  the 
s  tried.  After  the  case  was  remand- 
)lalntiff  amended  his  declaration,  and, 
lecond  trial,  has  recovered  against  the 
Qts,  upon  the  ground  that  the  sale 
opartnershlp  property  of  Reed  &  Ja- 
d  Its  transfer  to  defendants,  in  satis- 
of  their  debt,  and  for  a  money  con- 
tn  received  by  Jacobs,  was  in  fraud 
tiff's  rights.  The  plaintlfF  recovered 
t  of  $1,000,  and  after  moving  for  a 
il,  which  was  refused,  the  defendant 


brings  error.  The  case  is  submitted  upon 
three  propositions  urged  by  defendants:  First, 
that  there  was  no  sufficient  proof  to  show 
that  there  was  any  fraud  In  the  sale  of  the 
goods  by  Jacobs  to  defendants;  second,  that 
plaintiff  had  been  guilty  of  such  laches  as 
debars  him  from  now  asserting  such  fraud; 
arid,  third,  that  this  action,  by  this  sole 
plaintiff,  cannot  be  maintained  In  a  court 
of  law,  but  that  his  remedy  Is  In  equity. 

In  the  view  we  take  of  the  case,  it  is  un- 
necessary to  consider  the  first  two  points,  as 
we  are  satisfied  that  the  plaintiff  cannot 
maintain  this  action  at  law,  even  If  it  be 
conceded  that  there  was  testimony  fairly 
tending  to  show  fraud,  and  that  the  plain- 
tiff's laches  have  not  been  such  as  to  bar 
his  remedy,  as  matter  of  law.  This  case 
well  illustrates  some  of  the  difficulties  In 
the  way  of  applying  the  remedy  which  the 
plaintiff  has  sought  The  theory  is  that  the 
defendants'  partner  was  guilty  of  a  fraudu- 
lent disposition  of  the  assets  of  the  firm  ny 
another  partner.  The  court  below  could  find 
no  safer  or  other  rule  of  damages  than  to 
permit  a  recovery  by  the  plaintiff  of  the 
full  value  of  the  property  disposed  of,  ex- 
cept the  books  of  account,  which  were  not 
In  controversy.  We  are  unable  to  conceive 
upon  what  principle  this  should  be  permitted. 
The  transfer  was  undoubtedly  effectual  so 
far  as  related  to  the  Interest  of  Jacobs  in 
the  property.  Wells  v.  Mitchell,  1  Ired.  484; 
Blaker  v.  Sands,  29  Kan.  551;  Kingsbury  v. 
Tharp,  61  Mich.  225,  28  N.  W.  74. 

A  distinction  is  to  be  taken  between  a 
mere  possessory  action  and  an  action  to  re- 
cover damages  for  the  wrong.  The  defraud- 
ed partner  may  treat  a  fraudulent  sale  as 
void,  and  reclaim  the  property;  or  he  may 
have  his  appropriate  possessory  action;  and 
certainly.  In  the  absence  of  a  plea  of  non- 
joinder, he  can  maintain  this  action  without 
joining  his  cofMirtner.  Hutchinson  ▼.  Du- 
bois, 45  Mich.  143,  7  N.  W.  714.  But  does 
It  follow  that  In  an  action  for  damages  the 
rights  of  the  parties  can  be  worked  out  at 
law?  We  think  not  The  question  has 
usually  arisen  in  cases  in  which  the  copart- 
ner brought  suit,  including,  as  plaintiff,  tne 
partner  who  had  been  guilty  of  the  wrong. 
In  these  cases  the  remedy  has  been  pointed 
out,  and  held  to  be  in  equity.  A  leading  case 
Is  Jones  y.  Yates,  9  Bam.  &  0,  532,  In  which 
case  Lord  Tenterden  said:  "We  are  not 
aware  of  any  instance  tn  which  a  person 
has  been  allowed,  as  plaintiff  In  a  court  of 
law,  to  rescind  his  own  act,  on  the  ground 
that  such  act  was  a  fraud  upon  some  other 
person,  whether  the  party  seeking  to  do  this 
has  sued  in  bis  own  name  only  or  jointly 
with  such  other  person.  •  •  •  The  de- 
frauded iMrtner  may  perhaps  have  a  rem- 
edy in  equity,  by  a  suit  In  his  own  name, 
against  his  partner  and  the  person  with 
whom  the  fraud  was  committed.  Such  a 
suit  Is  free  from  the  inconsistency  of  a  party 
suing  on  the  ground  of  bis  own  misconduct" 
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See,  also,  Estabrook  t.  Messerstnltb,  18  Wis. 
572;  Ellis  T.  Allen,  80  AUl.  515,  2  Sontb.  676; 
Homer  v.  Wood,  11  Cusli.  62,  in  which  latter 
case  the  holding  of  the  court  is  quite  as  ap- 
plicable to  a  suit  by  an  individual  partner 
as  to  one  instituted  by  the  firm.  The  court 
say:  "It  may  seem  hard  and  inequitable  that 
the  innocent  party,  who  is  himself  the  vic- 
tim of  his  copartner's  fraud,  should  be  thus 
shut  out  from  his  legal  remedy.  But  the 
legal  connection  of  copartners  is  so  peculiar 
and  intimate  that  theh-  rights  and  remedies 
in  a  court  of  law  are  necessarily  limited  by 
the  relation  which  they  bold  to  each  other. 
They  cannot  sue  each  other.  They  cannot 
maintain  an  action  against  one  of  their  co- 
partners who  Is  indebted  to  them  in  bis  in- 
dividual capacity,  nor  against  another  firm 
of  which  one  of  their  copartners  is  also  a 
member.  These  and  similar  restrictions  are 
the  unavoidable  results  of  the  technical  rules 
of  law  in  their  application  to  the  mutual  re- 
lations of  copartners,  and  serve  to  show  that, 
in  a  court  of  law,  the  rights  of  copartners 
cannot  always  have  corresponding  and  ade- 
quate remedies.  These  must  often  be  sought 
in  a  court  of  equity  only."  See,  also,  Story, 
Partn.  4  238;  Craig  v.  Hulschizer,  34  N.  J. 
Law,  368;  Plercy  v.  Fynney,  L.  R.  12  Eq. 
69;  Miller  v.  Price,  20  Wis.  124,  marg.  p. 
117;  17  Am.  &  Eng.  Enc.  Law,  1247,  1248. 
In  Wells  ▼.  Mitchell,  supra,  the  question  was 
directly  presented  whether  the  defrauded 
partner  may  maintain  an  action  In  his  own 
name,  and,  prloclpally  upon  the  authority 
of  Jones  ▼.  Yates,  it  was  held  that  he  could 
not.  The  court.  In  deciding  the  case,  uses 
the  following  language.  In  which  the  dls- 
ti!K-tlon  between  tenants  in  common  and 
partners  is  very  clearly  made:  "If  a  tenant 
In  common  destroy  the  chattel,  or,  as  some 
thipk,  if  he  sell  the  whole,  bis  fellow  may 
have  trover  or  trespass  against  him.  But  it 
Is  clear  that  between  partners  those  actions 
do  not  lie;  nor,  Indeed,  any  others  at  law. 
Everything  tests  In  confidence  between  part- 
ners, and  lies  In  account  while  the  partner- 
ship continues;  and,  if  one  of  them  sell  or 
take  or  destroy  the  Joint  effects,  all  that  can 
be  done  Is  to  charge  hUn  with  the  value  In 
account.  The  interest  of  p-trtners  in  particu- 
lar cliattels  cannot  tie  determined  by  the 
number  of  partners  or  their  shares  of  the 
profits;  nor  can  one  of  them  claim  a  divi- 
sion of  specific  articles.  *  *  *  If  this 
action  bad,  therefore,  been  brought  against 
the  fraudulent  partner  himself,  it  roust  have 
failed;  and  it  might  be  on  the  clearest  ground 
of  right  and  justice.  So,  for  the  same  rea- 
son, it  must  against  the  vendee  of  the  part- 
aer.  As  respects  the  right  to  the  thing 
sold,  the  assignee  stands  In  the  shoes  of  his 
assignor.  Besides,  it  is  impossible  to  say  what 
damages  the  plaintiff  ought  to  recover.  In 
an  action  by  one  tenant  in  common,  he  has 
only  to  show  bis  Interest,  which  is  determi- 
nate, as  a  quarter  or  a  half;  and,  no  plea 
In  abatement  being  put  In,  the  Jury  appor- 


tiofts  the  damages  accordingly.  But,  as  al- 
ready mentioned,  the  interests  of  partners  are 
complicated,  and  depend  upon  the  result  of 
all  the  accounts  of  the  partnership.  To  take 
the  accounts  a  court  of  law  is  unfit,  and,  in- 
deed, incompetent;  and  therefore  the  jury 
cannot  apportion  the  damages  which,  as  a 
partner,  the  plaintiff  ought  to  recover.  As  a 
court  of  law  thus  finds  Itself  Incapable  of 
ascertaining  the  rights  of  the  parties  and 
doing  Justice  between  them,  it  ought  not  to 
assume  the  Jurisdiction  for  any  purpose,  but 
leave  the  whole  subject  to  that  tribunal, 
which  can  administer  exact  Justice  In  the 
premises."  We  think  this  reasoning  pecu- 
liarly applicable  to  tbe  present  case.  It  Is 
contended  that  the  case  of  Grimes  v.  Bower- 
man,  92  Mich.  258,  52  N.  W.  751,  Is  an  au- 
thority sustaining  phiintlff's  right.  The  case 
is  clearly  distinguishable.  Grimes  charged  a 
conspiracy  between  Fleming  and  defendant 
antedating  the  formation  of  the  copartner- 
ship, and  counted,  not  only  upon  fraudulent 
acts  of  the  copartner  and  defendant,  but 
upon  a  malicious  suit  by  defendant  In  which 
not  only  plaintiff's  Interest  in  the  firm  was 
seized,  but  his  individual  property  as  welL 
The  court,  by  Mr.  Justice  McGrath,  said: 
"We  are  of  opinion  that,  under  the  i)eculiar 
facts  of  this  case,  plaintiff  was  entitled  to 
maintain  his  action."  In  the  present  case 
the  firm  property  alone  was  involved,  and. 
if  the  sale  was  void,  the  firm,  and  not  Reed 
alone,  was  entitled  to  the  property.  A*s  has 
been  seen, '  he  might  have  taken  iwssesslon. 
but  it  does  not  follow  that  be  can  recover 
in  his  own  right.  In  an  action  at  law,  the  full 
value  of  the  goods.  It  may  appear  on  an 
accounting  that  he  has  no  Interest  In  the 
property,  and  that  the  full  value  has  been 
applied  to  the  extinguishment  of  copartner- 
ship debts.  A  plea  of  nonjoinder  was  not 
necessary,  for,  If  Jacobs  had  Joined,  it  would 
bring  the  case  directly  within  the  cases  above 
dted,  and  the  action  could  not  be  main- 
tained. The  appropriate  remedy  is  in  equity. 
Judgment  reversed,  and  a  new  trial  order- 
ed.   The  other  Justices  concurred. 


MUELLER  V.  LAKE  SHORE  &  M.  S.  RY. 

CO. 
(Supreme  Court  of  Michigan.    May  28.  1895.) 

PLEAOtNO  AS»  Pnoor— VAKIAJtCE. 

Plaintiff  alleged  that  as  he  was  making;  a 
coupling  he  stepped  between  tbe  cars,  and  wni 
injured  by  reason  of  defendant's  neslect  to  bal- 
last the  track.  On  the  trial  be  testified  that  he 
was  standing  with  his  arm  against  the  stationary 
car,  where  it  was  caught  by  the  moTing  car,  be- 
tween the  deadwoodiL     BM  a  variance. 

Error  to  circuit  court,  Wayne  county;  Rob- 
ert E.  Frazer,  Judge. 

Action  by  Charles  O.  Mueller  against  tbe 
I>ake  Shore  &  Michigan  Southern  Railway 
Company  for  personal  Injury.  Prom  a  Judg- 
ment for  plaintiff,  defendant  brings  error. 
Reversed. 
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Wells,  Angell,  Boynton  &  McMIlUw,  for 
appellant.    James  H.  Pound,  for  appellee. 

MONTQOMERY,  J.  Plaintiff  was  Mnploy- 
ed  as  a  brakeman  on  defendant's  freight 
train,  and.  while  engaged  In  making  a  coup- 
Ung  on  a  side  track  at  a  station  called  "War- 
ner," received  Injuries.  He  sued  to  reooyer 
damages,  and  recorered  on  the  trial.  De- 
fendant brings  error.  The  negligence  Im- 
pnted  to  defendant  Is  a  failure  to  ballast  its 
track,  and  the  manner  In  which  plalntUC 
claimed  In  his  declaration  to  hare  received 
his  Injury  is  described  in  the  pleading  as 
foUows:  "Plaintiff,  complying  with  his  daty 
In  that  regard,  attempted  to  make  a  coupling 
of  said  car  kicked  upon  the  said  unballasted 
siding  or  side  track  of  defendant,  of  which 
fact  of  lack  of  ballast  plaintiff  avers  he 
knew  nothing,  and  could  not  see,  it  being  a 
dark,  dondy  night  That  be  (plaintiff)  took 
two  or  three  steps  along  on  the  ties,  and, 
while  plaintiff  was  in  the  act  of  coupling 
said  kicked-off  car  to  another  car,  he  (plain- 
tiff) being  himself  between  the  two  cars,  he 
stepped  wltk  tht  train,  being  between  the 
rails,  and  instead  of  stepping  upon  the  earth 
or  a  tie,  as  ex];>ected,  plaintiff  avers  he  stepped 
between  a  couple  of  ties,  and  was  tipped 
over,  tair  feet  falling  unexpectedly  a  great 
distance,  to  wit,  over  a  foot,  causing  plain- 
tiff to  lose  his  balance,  his  control  over  his 
equilibrium  and  his  body  and  limbs;  and 
plaintiff  avers  his  right  arm  was  caught  be- 
tween the  two  deadwoods  of  said  car,  and 
crushed  " 

Defendant's  counsel  contends  that  the 
proof  offered  by  plaintiff  falls  to  show  tlmt 
the  alleged  want  of  ballast  was  the  cause  of 
pl.ttntiff's  injury.  Tbe  only  witnese  wlio  tes- 
tified upon  tbe  subject  was  the  plaintiff  him- 
self, and  upon  this  question  bis  testimony 
was  as  follows:  "Tbe  conductor  was  doing 
tbe  switching,  and  I  was  conpling  up  with 
tbe  other  brakeman,  and  be  was  throwing 
the  switch.  He  kicked  a  couple  of  cars 
down  this  siding,  and  they  stopped  all 
right,  came  up  against  tbe  other  cars,  and  I 
coupled  some  on  tbe  main  line.  Then  be 
went  and  kicked  up  another  on  this  siding, 
and  I  went  up  to  make  tbe  oonpling,  and 
there  was  a  pile  of  gravel  alongside  of  the 
track,  and  it  was  raining,  and  washed  some 
of  tbe  gravel  right  where  I  stood.  I  got  to 
the  car,  and  put  in  the  pin,  but  the  other 
car  did  not  strike  it  so  hard  as  to  couple  tbe 
pin.  The  engine  went  back  again.  Wben  I 
got  back  on  this  track  again  to  drop  this  pin, 
I  bad  to  get  In  there.  The  pin  was  pretty 
high  up.  I  could  not  reach  It  very  well.  I 
bad  to  get  close  to  It  Tbe  cars  were  slack- 
ed apart  after  they  got  through  shoving.  1 
was  looking  for  this  pin  in  the  dark,  and 
my  arm  got  in  between  the  deadwoods,  and 
I  dropped  in  between  tbe  ties,  and  the  en- 
gine came  In  a  second  time  while  my  arm 
was  between  the  deadwoods."  "At  the  time 
I  was  hurt,  my  back  was  towards  the  en- 
T.63N.w.no.5— 27 


glne.  I  had  my  arm  on  the  standing  car. 
When  I  stepped  across  the  west  rail,  I  first 
set  the  pin.  I  set  the  pin  in  tbe  socket  I 
mean  slanting,  so  that,  wben  the  car  comes 
against  It  it  will  drop  the  pin.  That  was 
on  the  south  end  of  the  standing  car.  I 
used  the  right  hand  to  set  that  pin.  Then, 
as  the  moving  car  came  up,  I  lifted  tbe  link 
In  that  car  to  get  it  Into  the  other  car.  I 
took  that  with  the  right  hand.  The  cars 
did  not  couple  the  first  time.  The  pin  didn't 
come  down.  It  did  not  strike  hard  enough. 
Then  the  moving  car  bounded  back  a  little, 
not  over  an  Inch;  so  that  the  link  did  not 
come  out  of  tbe  drawbar.  It  was  in  tbe 
draw  all  tbe  time.  I  then  got  my  right  arm 
over  the  deadwoods  to  reach  the  pin  to  drop 
it  I  drew  it  from  underneath,  and  put  It  on 
top,  to  shove  the  pin  down.  As  I  was  doing 
that  I  was  standing  stiU.  As  I  put  my  arm 
down  to  make  the  pin  go  down  in  the  hole, 
tbe  deadwood  caught  my  elbow.  I  got  my 
arm  in  between  there,  when  the  engine  came 
back  onto  tbe  cars  again.  Q.  Did  tbe  cars 
come  back  again  after  you  had  raised  your 
arm  up  to  get  tbe  pin  to  go  down?  A.  I  did 
not  reach  tbe  pin.  Q.  Was  it  while  your 
arm  was  coming  up  that  tbe  deadwood 
caught  you?  A.  It  was  while  I  was  feeling 
around  for  the  pin.  I  could  not  reach  it 
Q.  While  you  were  doing  that  the  car  came 
back  again?  A.  Yes,  sir.  Q.  The  engine 
and  the  car?  A.  Yes,  sir.  Q.  And  then  It 
caught  your  arm?  A.  Yes,  sir.  I  had  a 
lantern  that  night  It  was  in  good  shape, 
clean.  I  did  not  use  a  stick  in  making  the 
coupling.  Q.  Old  you  walk  along  over  the 
ties,  holding  the  link  up,  or  let  tbe  moving 
car  come  towards  you?  A.  I  stood  there, 
and  let  the  moving  car  come  towards  me. 
I  did  not  walk  along  over  the  ties  holding 
the  link  out  Q.  When  you  stepped  in,, did 
you  look  at  the  track  to  see  whether  the  ties 
were  as  you  described  them,  or  ballasted? 
A.  No,  sir;  I  did  not  have  time.  The  car 
was  too  close  onto  me.  Q.  So  yon  jumped 
right  in  without  looking  at  your  footing  at 
all,  and  picked  up  that  pin,  and  then  turned 
around,  and  got  tbe  link  with  your  right 
band,  without  even  looking  at  your  footing 
at  all?  A.  No,  star;  I  did  not  have  time  to 
look,  becanse  I  wanted  to  make  tbe  coup* 
ling.  Q.  Without  looking  at  all  where  you 
were  stepping,  you  stepped  In,  because  the 
car  that  was  coming  was  so  close  to  you 
that  you  thought  you  bad  not  time  to  ex- 
amine? A.  Yes,  sir.  Q.  How  far  did  you 
step  along  on  tbe  track  after  you  got  In? 
A.  I  did  not  step  at  all  Just  then.  Q.  At 
any  time?  A.  I  made  one  or  two  steps  aft- 
erwards." 

We  think  this  testimony  not  only  falls  to 
show  that  tbe  injury  occurred  in  tbe  manner 
described  in  the  declaration,  but  that  it  does 
show  that  the  cause  of  the  injury  was  the 
act  of  plaintiff  in  placing  his  arm  between 
the  deadwoods,  where  it  could  be  and  waa 
caught   when   the  moving   car   came  bade 
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against  the  stationary  car.  The  movement 
by  which  his  arm  was  bo  placed  was  not  in- 
voluntary. He  was  not  thrown  and  did  not 
stumble  Into  this  position.  He  stood  with 
his  left  arm  against  the  stationary  car,  in 
a  position  certainly  at  that  time  discovered 
by  him,  and  waited  for  the  moving  car  to 
come  against  it,  and  the  instant  It  did  so  his 
arm  was  caught  The  want  of  ballast  can- 
not I>e  said  to  have  made  it  necessary  for 
him  to  place  his  arm  in  this  position.  He 
knew  the  relative  position  of  the  pin,  draw- 
bar, and  dead  wood;  and  after  discovering 
this  position,  and  after  discovering  the  diffi- 
culty in  placing  the  pin,  it  is  apparent  that 
he  assumed  the  risk  of  the  injury  which  fol- 
lowed. If  It  be  urged  that  the  want  of  bal- 
last made  it  more  difficult  to  reach  the  pin 
and  drawbar.  It  should  be  borne  in  mind 
that  the  difficulty  was  apparent  to  the  plain- 
tiff; and,  with  knowledge  of  the  difficulty,  It 
was  clearly  negligent  for  him  to  put  bis  arm 
between  the  deadwoods.  The  plaintiff's  own 
testimony  falls  to  show  either  that  be  was 
in  the  exercise  of  due  care,  or  that  the  un- 
ballasted condition  of  the  track  caused  the 
injury,  in  the  manner  complained  of.  The 
judgment  will  be  reversed,  and,  as  no  case 
was  made  out  by  the  plaintiff's  own  testi- 
mony, no  new  trial  will  be  ordered. 

LONG,    J.,    did    not    sit    GRANT    and 
HOOKER,  JJ.,  concurred. 

'  McGRATH,  C.  J.  1  concur  In  a  reversal, 
on  the  ground  that  the  injury  was  not  re- 
ceived in  the  manner  alleged  in  tlie  declara- 
tion. 


CORRY  T.  LACKEY. 

(Supreme  Court  of  Michigan.     May  21,  1895.) 

Kb8  Judicata— Liabilitt  of  Hcsband— Neces- 
BAKiES  roB  Wife. 

1.  Tlie  fact  that  defendant's  wife  procured 
a  divorce  from  him  on  the  ground  of  extreme 
cruelty  will  not  conclude  him  from  denying  that 
he  was  guilty  of  cruelty,  on  an  issue  as  to  her  jus- 
tification In  leaving  him,  raised  In  an  action 
•gainst  liim  by  a  third  person  for  necessaries  fur- 
nished the  wue  after  she  tiad  left  her  husband, 
and  before  getting  her  divorce. 

2.  In  an  action  against  defendant  for  neces- 
saries furnished  his  wife  and  daughter  after  the 
wife  had  left  him  for  alleged  cmel^,  a  letter  was 
produced  written  by  plalntiS  to  defendant's  wife, 
concluding:  "This  is  from  your  aunt,  •  •  • 
who  clothed  and  fed  you,  •  •  •  so  yon  could 
put  away  your  hnsliand  and  get  an  old  man,  be- 
oause  be  had  more  money."  Hdd  to  justify  a 
charge  tluit  if  plaintiff  took  any  part  in  inducing 
defendant's  wife  to  remain  away  from  her  hus- 
tMud  for  the  purpose  of  getting  a  divorce,  so  that 
she  might  marry  another  man,  plaintiff  could  not 
recover. 

Error  to  circuit  court,  Shiawassee  county; 
Charles  H.  Wlsner,  Judge. 

Action  by  Jennie  Corry  against  Nelson  U. 
lackey.  From  a  Judgment  for  defendant, 
plaintiff  brings  error.    Affirmed. 


D.  P.  Sagendorph,  for  appellant  H.  H. 
Polver  and  Lyon  &  Hadsall,  for  appellee. 

MONTGOMERY,  J.  Plaintiff  brongbt  suit 
to  recover  for  board,  washing,  clothing, 
music  lessons,  and  school  bills  fumisbed  to 
and  paid  for  the  wife  and  10  year  old 
daughter  of  defendant  The  plaintiff  was 
an  aunt  of  the  defendant's  wif&  The  jury 
returned  a  verdict  for  the  defendant,  and 
plaintiff  brings  error.  There  was  testimony 
tending  to  show  that  defendant's  wife  left 
his  home,  taking  her  daughter  with  her,  be- 
cause of  bis  extreme  cruelty,  and  that  sb« 
was  justified  in  so  doing,  and  that  the  plain- 
tiff fumisbed  the  items  of  necessaries  set 
out  in  her  bill  of  particulars  during  her  ab- 
sence from  defendant  On  the  part  of  tbe 
defense  this  claim  was  denied,  and  there 
was  testimony  tending  to  show  that  defend- 
ant's wife  left  him  without  justification,  and 
ostensibly  with  tbe  purpose  of  visiting  rela- 
tives in  Missouri  and  Kansas,  and  instead 
went  to  Jackson,  and  that  the  purpose  was 
to  institute  proceedings  for  a  divorce,  in  or- 
der that  she  might  marry  a  wealthier  man, 
who  had  already  been  determined  upon,  and 
that  this  was  not  only  with  the  knowledga 
of  plaintiff,  but  through  her  connivance. 
There  was  also  testimony  tending  to  show 
that  plaintiff  liad  I>een  fully  paid  by  defend- 
ant's former  wife,  at  least  to  the  satisfac- 
tion of  plaintiff,  it  having  been  agreed  upon 
that  no  charge  would  be  made  beyond  what 
Mrs.  Lackey  was  able  to  furnish  in  latior 
and  funds,  from  time  to  time,  and  did  in 
fact  furnish. 

The  court  charged  the  jury  as  follows: 
"While  a  husband  and  father  is  charged 
with  the  duty  I  have  mentioned,  yet  if  he 
conducts  hims^f  in  a  manner  proper  to  tbe 
relations,  he  has  a  rigbt  t0  select  the  place 
where  be  will  discbarge  such  duties.  But 
If  he  treats  his  wife  in  the  home  so  as  to 
subvert  the  happy  relations  which  should  ex- 
ist between  busliand  and  wife,  and  is  guilty 
of  such  conduct  either  by  word  or  act  or 
both,  as  to  make  his  wife's  condition  an  un- 
happy one,  without  fault  on  her  part  and 
to  such  an  extent  as  Justifies  her  leaving  tbe 
home,  then  in  such  case  she  takes  with  her 
the  implied  authority  to  pledge  the  credit  of 
the  husband  for  such  purposes,  and  for  such 
articles  as  are  necessary  to  her  support  and 
maintenance  in  the  manner  of  life  Iiefore 
that  time  maintained  and  supported  by  tbe 
husband  to  an  extent  commensurate  with 
his  means.  Provided  that  the  jury  find 
from  all  the  evidence  that  Mrs.  Lackey  was 
justified  in  leaving  her  husband  and  leaving 
his  home  by  reason  of  his  conduct  and  treat- 
ment of  her,  and  that  plaintiff  furnished  her 
necessaries,  it  would  be  the  duty  of  the  hus- 
band to  pay  for  the  same;  and,  if  such  nec- 
essaries have  not  been  paid  for,  then  plain- 
tiff is  entitled  to  'verdict  for  the  value  of 
such  necessaries,  with  interest  at  six  per 
cent,  from  tbe  date  upon  which  they  were 
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.  Bnt  If  you  find  that  Mrs.  Lackey 
eaye  her  husband  because  of  his 
Dings,  or  that  she  was  not  Justified 
ig,  then  she  had  no  right  to  pledge 
md's  credit  for  necessaries  for  ber- 
!  furnished  away  from  defendant's 
rhls  instruction  correctly  embodied 
f  the  case,  and  is  not  open  to  criti- 
iss  we  admit  the  contention  of  plaln- 
isel  that  a  decree  of  divorce  subse- 
Tanted  to  the  wife  of  defendant  Is 
ata.  It  appears  that  defendant's 
;ured  a  divorce  from  him  on  the 
!  extreme  cruelty,  and  it  is  contend- 
e  cannot  now  be  heard  to  tay  that 
lot  guilty  of  this  cruelty.  We  do 
[  this  contention  can  be  allowed, 
en  the  parties  to  that  litigation  the 
(  fact  is  final  and  conclusive,  but 
plaintifr  and  defendant  it  is  not. 
sad,  6  R.  I.  343.  See,  also,  Jacob- 
ller,  41  Mich.  90,  1  N.  W.  1013. 
circuit  judge  also  charged  the  Jury 
s:  "If  you  find  from  all  the  evl- 
it  Mrs.  Lackey  left  or  remained 
m  her  husband,  not  because  of  his 
)nduct,  but  for  the  purpose  of  hav- 
arrlage  relation  between  tbem  dis- 
lat  she  might  marry  another  man, 
a  further  find  that  Mrs.  Ciorry  took 
in  Inducing  Mrs.  Lackey  to  leave 
Q  away  from  her  husband  under 
umstances  and  for  such  purposes, 
er  the  law,  she  cannot  recover  for 
38  furnished  Mrs.  Lackey  or  her 
either.  The  law  will  not  favor 
interference  between  husband  and 
he  or  she  who  may  be  guilty  there- 
:,  under  the  law,  be  permitted  to 
reby."  It  is  claimed  that  this  in< 
raised  a  false  issue;  that  there 
evidence  to  support  it  But  we 
ire  was  testimony  Justifying  the 
m  of  this  question  to  the  Jury, 
'hlch  there  was  testimony  tending 
irere  in  the  handwriting  of  plaintiff 
iuced.  One  was  addressed  to  de- 
former  wife.  In  which  the  follow- 
rred:  "I  thought  I  would  write 
id  let  you  know  that  we  are  all 
at  there  next  month  to  see  you; 
!>ut  yourself  to  any  trouble,  as  the 
husband  can  stop  with  a  friend  of 
ave  you  got  Into  society  yet?  How 
:eptlans  have  you  attended,  and 
s  sunshine  we  heard  so  much  about 
f  We  will  give  you  a  real  standup 
en  we  get  there.  All  the  swell  of 
Ited,  and  no  fooling.  This  Is  from 
t  Jennie,  who  clothed  and  fed  you 
daughter,  and  did  what  your  father 
er  would  not  do,  so  you  could  put 
ir  husband,  and  get  an  old  man, 
e  had  more  money.  That  will  look 
)rlnt  to  Clelco  people,  won't  it?" 
9  also  a  letter  produced,  which  was 
.  to  the  defendant  himself.  In  which 
ring  occurred:    "You  are  a  greenle 


not  to  prosecute  the  old  brute  of  a  doctor. 
Why,  man,  don't  you  take  him  for  damages. 
Sue  him  for  ten  thousand  dollars,  and  get 
your  children.  He  would  settle,  and  you 
would  get  a  good  sum.  He  is  worth  about 
six  thousand,  and  has  about  the  same  df 
his  mother's  Invested  in  New  York  and  Den- 
ver, Colorado.  You  can  have  all  the  wit- 
nesses from  here  you  want.  Come  to  Jack- 
son, and  take  advice,  and  see  what  you  can 
do.  I  know  where  they  are,  and  will  help 
you  get  witnesses.  I  would  like  to  talk  with 
you.  I  know  all  the  facts  you  need  to 
make  a  clear  case,  if  you  can  come  and  see 
me."  These  letters  might  well  have  been 
interpreted  as  supporting  the  defendant's 
contention,  and  warranted  the  charge  last 
quoted.  Errors  are  assigned  upon  the  ad- 
mission of  testimony,  but  a  careful  examina- 
tion of  the  record  convinces  us  that  no  er- 
ror was  committed  to  the  prejudice  of  the 
plaintiff.  The  testimony  was  fairly  limited 
to  the  questions  covered  by  the  charge,  and, 
as  pointed  out  on  the  argument,  we  think 
there  was  sufficient  testimony  to  admit  the 
letters  from  which  quotations  have  been 
made.     The  Judgment  will  be  affirmed. 


GRANT,  J.,  did  not  sit 
concurred. 


The  other  Justices 


WOOD  V.  ADSIT,  Circuit  Judge. 
(Supreme  Court  of  Michigan.     May  21,  1885.) 

CONSTITUTIONiLL  LaW — REMOVAL  OP  CAUSES. 

1.  How.  Ann.  St  §  6684,  providing  for  the 
removal  of  causes  from  the  circuit  court  of  Kent 
county  to  the  Bui)erior  court  of  Grand  Rapids,  is 
constitutional. 

2.  Where,  in  proceedings  for  divorce,  a  pre- 
liminary icjunction  had  issued  on  an  ex  parte 
showing  restraining  defendant  from  disposing  of 
his  property,  and  defendant  entered  appearance, 
and  filed  a  petition  for  the  removal  of  die  cause, 
the  case  had  not  proceeded  so  far  that  a  removal 
could  not  be  made  under  How.  Ann.  St.  S  6584, 
providing  for  the  removal  of  canses  from  the 
circuit  court  of  Kent  county  to  the  superior  court 
of  Grand  Rapids. 

Application,  upon  the  relation  of  Ernest  A. 
Wood,  against  Allen  C.  Adsit  circuit  Judge  of 
Kent  county,  for  a  writ  of  mandamus  to  com- 
pel defendant  to  vacate  an  order  denying 
change  of  venue.    Allowed. 

More  &  Wilson,  for  relator.  Frank  L.  Car- 
penter, for  respondent 

LONG,  J.  March  11,  1895,  Marguerite  A. 
Wood  filed  a  bill  for  divorce  in  the  Kent  cir- 
cuit court  In  chancery,  against  her  husband, 
the  relator  here.  Judge  Adsit  granted  a  pre- 
liminary injunction,  ex  parte,  restraining  de- 
fendant from  disposing  of  his  property.  On 
March  12tb,  complainant  filed  a  petition  in 
the  cause  for  temporary  alimony,  and  the  sub- 
poena. Injunction,  and  petition  for  alimony 
were  served  on  defendant  on  March  15th. 
On  March  18tb  defendant  caused  his  appear- 
ance to  be  entered  by  his  counsel,  and  filed  a 
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petition  and  bond  for  tlie  remoyal  of  the  cause 
to  the  snperlor  court  of  Grand  Rapida.  The 
circuit  court  held  the  removal  statute  invalid, 
and  entered  an  order  for  temporary  alimony. 
A  motion  waa  then  entered  asking  that  the 
order  so  made  be  vacated,  which  was  denied. 
Relator  now  asks  for  mandamus  to  compel 
the  respondent  to  vacate  the  order  so  en- 
tered. 

The  statute  which  It  is  claimed  aathorized 
the  removal  is  section  6584,  How.  Ann.  St, 
found  in  the  margin,  i     la  Heath  v.  Circuit 

1  If  either  party  to  any  cause  now  pending  in 
the  circuit  court  for  the  county  of  Kent,  either 
at  law  or  in  chancery,  and  within  the  jurisdie- 
tioo  of  said  superior  court,  Rball.  after  the  tak- 
ing effect  of  this  act,  or  if  the  defendant  in  the 
case  of  a  suit  within  such  jurisdiction  hereafter 
commencedj  at  the  time  of  entering  his  appear- 
ance in  said  circuit  court,  shall  file  witn  the 
clerk  or  register  of  said  court  a  petition  for  the 
removal  of  the  cause  into  the  said  superior  court 
for  the  city  of  Orand  Rapids,  and  shall  at  the 
same  time  file  with  the  clerk  or  register  of  said 
circuit  court  a  bond  to  the  opposite  party,  with 
■uffident  surety,  to  be  approved  by  the  judge 
of  said  circuit  court,  or  a  circuit  court  commis- 
sioner of  said  county  of  Kent,  and  in  such  sum 
as  such  judge  or  commissioner  shall  direct,  con- 
ditioned for  tue  entering  in  said  superior  court, 
on  the  first  day  of  its  next  regnilar  term,  if  that 
shall  Y>e  at  least  forty  days  after  the  date  of 
the  filing  of  said  bond,  and  if  it  shall  not,  then 
within  forty  days  from  the  filing  thereof,  copies 
of  all  papers  filed  and  proceedings  had  In  said 
cause  in  the  said  circuit  court,  and  also  for  his 
there  appearing  and  entering  special  bail  in  the 
cause  if  special  bail  was  onginally  requisite 
therein;  and  upon  the  filing  of  said  petition  and 
bond,  it  shall  thereupon  be  the  duty  of  said  cir- 
cuit court  for  the  county  of  Kent  to  proceed  no 
further  in  the  cause,  and  no  order  of  said  cir- 
cuit court  for  the  removal  of  said  cause  shall  be 
requisite;  and  the  filing  of  said  petition  and 
bond  sbsJI  operate  aa  a  stay  of  all  proceedings 
in  said  circuit  court  In  said  cause:  and  any  bail 
that  shall  originally  have  lieen  taken  shall  not 
lie  discharged;  and  the  copies  of  said  papers 
and  proceedings  being  so  entered  and  filed  as 
afweeaid  in  such  superior  court,  the  cause  shall 
then  proceed  in  the  same  manner  as  if  it  had 
been  originally  brought  m  said  court,  and  any 
attachment  of  the  goods  or  estate  of  the  defend- 
ants by  the  originsj  process  shall  hold  the  ^oods 
or  estate  so  attached  to  aunwer  the  final  judg- 
ment, in  the  same  manner  as  they  would  have 
been  held  to  answer  the  final  judgment  had  it 
been  rendered  by  the  court  in  which  the  suit 
was  commenced.  It  shall  l>e  the  duty^  of  tile 
clerk  of  said  circuit  court,  within  the  time  pre- 
scribed for  filing  said  copies,  to  deliver  to  the 
person  so  seeking  to  remove  said  cause,  upon 
Deiug  paid  therefor  five  cents  per  folio  for  mak- 
ing and  certifying  sucn  copy,  and  in  case  the 
clerk  of  said  circuit  court  shall,  upon  demand 
and  the  payment  or  tender  of  his  first  [feesj, 
refuse  or  neglect  to  deliver  to  such  party  certi- 
fied copies  of  such  record  and  proceedings,  the 
Bunerior  court,  on  proof  by  affidavit  that  the 
■aid  clerk  has  refused  or  neglected  to  deliver 
such  copies  thereof,  on  demand  as  aforesaid, 
shall  direct  and  allow  such  record  to  be  supplied 
by  affidavit  or  otherwise  as  the  circumstances 
of  ^e  case  may  require  or  allow,  at  any  time 
within  which  the  court  shall  direct;  and  there- 
upon suoh  iiro'-ecdincs.  trial,  and  judgment  may 
be  had  in  caid  sujiorinr  court  as  If  certified  cop- 
ies of  such  records  and  proceedings  had  been 
regularly  before  the  said  court:  provided,  how- 
ever, that  DO  action  at  law  pending  in  said  cir- 
cuit court  when  this  act  takes  effect  shall  be 
thereafter  removed  under  the  provisions  of  this 
act  during  a  final  trial  thereof. 


Judge,  37  Mich.  372,  this  statute  was  under 
considcratloo,  and  it  was  held  that  the  cause 
was  not  removable,  because  the  circuit  court 
had  already  passed  upon  the  merits;  had  Me- 
tered a  decree  for  accounting,  which  bad 
partly  been  carried  into  execution;  and  there 
was  nothing  left-  for  future  inquiry  but  the 
pecuniary  balance  and  ttie  consequent  deter- 
mination of  the  final  measure  of  relief.  The 
constitutionality  of  the  act  was  not  passed  up- 
on. It  was  said,  under  the  circumstances, 
that  "a  removal  at  this  stage  of  the  proceed- 
ings would  give  to  the  superior  court  prac- 
tically appellate  power  of  reviewing  and  re- 
considering what  had  already  been  decided 
by  the  circuit"  It  was  further  said:  "So 
long  as  the  circuit  court  has  not  entered  up- 
on the  hearing  of  the  cause,  it  cannot  be  said 
to  have  involved  any  judicial  action."  The 
section  providing  for  the  removal  of  causes 
from  the  circuit  court  to  the  superior  court  of 
Detroit  Is,  so  far  aa  any  constitutional  quea- 
tion  can  be  raised,  identical  with  the  section 
now  before  us,  and  the  constitutionality  of 
that  act  has  been  recognized  by  this  court 
Blgelow  V.  Booth,  89  Mich.  622;  People  ▼. 
Circuit  Judge,  Id.  116;  Butler  t.  Circuit 
Judge,  41  Mich.  654,  3  N.  W.  206. 

It  is  contended  by  respondent  that  the  ca»> 
es  beretcrfore  passed  ni>on  were  at  law,  and 
that  in  this  chancery  proceeding,  where  an 
injunction  has  been  issued,  the  transfer  to 
the  superior  court  would  permit  that  court 
to  rehear  that  question,  and  therefore  It  would 
give,  in  effect,  the  superior  court  appellate 
jurisdiction.  We  think  the  case  bad  not  pro- 
ceeded so  far  that  a  removal  could  not  be 
made  under  the  provision  of  this  statute. 
The  injunction  was  issued  upon  an  ex  parte 
showing,  and  the  application  was  made  upon 
the  entry  of  appearance  in  the  cause. 

It  is  also  contended  that  there  is  nothing  ap- 
pearing upon  the  papers  showing  that  the 
parties  were  residents  of  the  city  of  Orand 
Rapids.  The  petition  for  the  transfer  of  the 
cause  shows  that  the  parties  were  both  resi- 
dents of  the  city  of  Orand  Rapids,  and  there 
Is  no  denial  of  the  fact  by  the  return  or  oth- 
erwise. 

Inasmuch  as  the  act  authorized  the  trans- 
fer, we  see  no  valid  reason  for  holding  ttaat 
the  relator  did  not  apply  in  time  The  writ 
must  be  granted.  The  other  Justices  con- 
curred. 


BRICKSON  V.  DULUTH,  S.  8.  &  A-  RY.  GO. 
(Supreme  Court  of  Michigan.  May  21.  1895.) 
RsLBASC  or  OARKisniE — JuDOMSirr  fob  Pbikci- 

FAL  DKVBXJ>*aT. 

1.  Under  How.  Ann.  St  |  8041,  providing 

that  if  plaintiff  fails  to  recover  judgment  against 
defendant  it  shall  be  deemed  a  discontiniiance  of 
all  proceedings  against  a  garnishee,  when  con- 
strued in  connection  with  How.  Ann.  St  H  8087. 
8038.  8O10,  providing  for  proceedings  against  a 
garnishee  after  "filial  determination"  against  de- 
fendant a  garnishee  is  not  released  from  plain- 
tiff's claim  by  a  Judgment  in  a  Justice's  court  in 
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fsTor  of  defaidant,  fiom  whkh  plaintiff  haa  ap- 
Dealed. 

2.  Ses8.  Laws  1891,  p.  228,  f  28,  proTlding 
that  in  all  cases  before  a  justice  wliere  defendant 
prevails  or  talces  an  appeal  in  the  principal  suit 
the  court  shall  make  an  order  releasing  moneys 

furnished,  miist  be  read  in  connection  with 
low.  Ann.  St  fS  803T,  8038,  8040,  8041,  and  a 
garnishee  is  not  released  from  plaintiff's  claim  hj 
a  Jvdgment  in  favor  of  defendant  from  which 
plaintiff  has  ai4)ealed. 

Error  to  circuit  court,  Bara^  county; 
Norman  W.  Halre,  Judge. 

Action  by  Edward  ESrickson  against  Mark 
Guppemlll,  the  Diduth,  South  Shore  As  At- 
lantic Railway  Company,  garnishee.  From 
a  Judgment  of  the  circuit  court  against  it 
upon  appeal  by  plaintifr  from  a  Judgment 
of  a  Justice  court  discharging  It,  the  gar- 
nishee brings  error.    Reversed. 

A  E.  Miller,  for  appellant  John  R.  Rood, 
for  appellee. 

HOOKER,  J.  The  plaintiff  brought  an  ac- 
tion in  Justice's  court  against  the  principal 
defendant,  and  by  garnishee  summons 
against  the  railway  company.  Disclosure 
was  made,  but  subsequently  the  defendant 
In  the  original  action  obtained  a  Judgment 
a^rainst  the  plaintiff,  and  the  Justice  issued 
a  release,  discharging  the  garnishee  from 
liability.  Plaintiff  seasonably  appealed 
from  the  Judgment  against  him  in  the  prin- 
cipal action,  giving  the  garnishee  notice 
thereof,  and  subsequently  recovered  a  judg- 
ment against  the  principal  defendant  of 
$4188  and  costs.  Immediately  thereafter 
the  circuit  court,  upon  motion  of  the  plain- 
tiff's attorney,  rendered  Judgment  against 
the  garnishee  for  $30.65.  There  was  no  ap- 
pearance In  the  circuit  court  by  the  gar- 
nishee, and  It  has  brought  the  case  to  this 
court,  claiming  that  the  circuit  court  never 
acquired  Jurisdiction  of  the  garnishee.  This 
Is  placed  on  two  grounds:  <1)  That  by  the 
terms  of  the  statute  the  Judgment  for  the 
defendant  In  Justice  court  terminated  the  lia- 
bility of  the  garnishee;  (2)  that,  if  it  did  not, 
the  plaintiff  should  have  proceeded  against 
the  garnishee  In  the  Justice's  court  after 
obtaining  a  Judgment  In  the  circuit  These 
proi>ositions  depend  upon  a  construction  of 
the  statute.  Previous  to  1881  the  statute 
providing  for  proceedings  against  garnishees 
in  Justices'  courts  (chapter  276,  How.  Ann. 
St)  allowed  the  garnishee  to  be  brought  In 
by  summons,  and  examined;  and  If,  at  the 
close  of  such  examination,  an  action  was 
pending  and  undetermined  between  the 
plaintiff  and  the  principal  defendant  the 
garnishee  proceedings  might  be  adjourned. 
Section  8037.  Section  8041  provided  that  in 
case  the  plaintiff  failed  to  recover  a  Judg- 
ment against  the  defendant,  it  should  be 
deemed  a  discontinuance  of  all  proceedings 
a^lnst  the  garnishee.  These  statutes  are 
ttlll  In  force,  and  it  Is  contended  that  the 
meaning  of  the  latter  is  tluit  if  the  plain- 
tiff should  fall  to  obtain  a  Judgment  be- 


fore the  Justice,  the  garnishee  would  be  dis- 
charged. Tills  statute  must  be  construed  in 
connection  with  the  rest  of  the  chapter  and 
other  laws  applicable  to  proceedings  in  Jus- 
tices' courts.  The  general  provision  relating 
to  appeals  from  Justices'  courts  applies  to 
the  principal  action,,  and  under  it  the  plain- 
tiff  might  still  recover  a  Judgment  Again, 
under  How.  Ann.  St  SI  6850,  6855,  proceed- 
ings by  garnishee  attaciiment  may  be  in- 
stituted, and,  when  personal  service  cannot 
be  obtained,  and  no  property  is  found  sub- 
ject to  attachment  the  Jurisdiction  may  rest 
upon  the  garnisliment  These  statutes,  in 
connection  with  the  chapter  under  discus- 
sion, regulate  the  procedure.  If  the  posi- 
tion talcen  In  behalf  of  the  defendant  in  this 
case  is  correct  the  plaintiff  might  l>e  said 
to  lose  the  right  to  appeal  from  the  adverse 
decision,  l>ecause  there  would  be  nothing 
left  to  support  the  Jurisdiction.  This  may 
not  be  conclusive  of  the  question,  but  It  In- 
dicates an  incongruity  in  the  law.  The  dis- 
closure showing  property  In  the  hands  of 
the  garnishee  settled  the  Jurisdiction  of  the 
court,  the  same  as  in  case  property  bad  been 
attached.  In  the  latter  case  the  right  and 
benefit  of  an  appeal  by  the  plaintiff  would 
exist;  in  the  former,  the  benefit  to  say  the 
least,  if  not  the  right  would  be  lost  by  the 
adverse  Judgment  But  to  return  to  chap- 
ter 276.  While  section  8041  treats  plaintiff's 
failure  to  recover  "Judgment  against  the  de- 
fendant" as  a  discontinuance,  section  8088 
provides  tliat,  after  the  "final  determina- 
tion of  the  suit  against  the  defendant"  pro- 
ceedings may  be  taken  tiefore  the  Justice 
to  obtain  a  Judgment  against  the  garnishee. 
This  is  consistent  with  the  claim  of  plaintiff 
tliat  the  garnishee  is  not  released  by  a  Judg- 
ment in  favor  of  defendant  unless  It  is  final. 
Section  8040  also  contains  the  expression 
"final  determination,"  and  prescribes  the 
pleading  and  procedure  against  the  gar- 
nishee "after  a  final  determination  of  the 
suit  against  the  defendant"  It  would  re- 
quire an  unusually  strict  construction  of 
section  8041,  and  the  exclusion  of  the  other 
sections,  to  hold  that  tlie  garnishee  would 
be  released  by  a  Judgment  in  Justice's  court 
in  the  defendant's  favor,  when  the  plain- 
tiff had  appealed.  Such  construction  would 
be  at  variance  with  the  rule  in  attachment 
cases,  it  having  been  held  that  a  Judgment 
against  a  plaintiff,  appealed  from,  does  not 
dissolve  the  attaciiment  but  the  lien  of  the 
writ  continues  until  the  final  disposition  of 
the  case  against  him.  Treat  v.  Dunham,  74 
Mich.  114,  41  N.  W.  876;  Vanderlioof  y. 
Prendergast  M  Mich.  19,  53  N,  W.  792.  By 
analogy  the  same  would  be  true  in  gar- 
nishment cases,  unless  the  statute  upon 
which  the  right  depends  Indicates  the  con- 
trary. The  garnishee,  under  tttls  chapter, 
would  be  discharged  when  the  action  was 
finally  determined  against  the  plaintiff,  but 
lie  is  ctiargeabie  with  knowledge  of  the  law 
which  gives  the  right  of  appeal,  and  tliat  if 
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the  appeal  Is  taken,  he  Is  not  released  until 
flnal  judgment  The  supreme  couit  of  Iowa 
has  held  that  a  Judgment  of  nonsuit  dis- 
solves an  attachment,  and  that  it  will  not  be 
revived  by  the  vacating  of  the  Judgment 
Brown  v.  Harris,  2  O.  Greene,  505;  Harrow 
V.  Lyon,  3  O.  Greene,  ^59.  See,  also,  Clap 
V.  Bell,  4  Mass.  99;  Snydam  v.  Huggeford, 
23  Pick.  465.  But  the  latter  case  recognizes 
the  rule  that  the  attachment  Is  not  dissolved 
where  the  plaintiff  appeals.  See,  also,  Sher- 
i-od  V.  Davis,  17  Ala.  312;  Danforth  v.  Ru- 
pert, 11  Iowa,  551.  Such  has  already  been 
shown  to  be  the  rule  here.  In  Dolby  y. 
Tlngiey,  9  Neb.  416,  2  N.  W.  866,  the  court 
said:  "When  no  steps  are  taken  to  dissolve 
the  attachment,  the  garnishee  is  bound  from 
the  time  of  service  until  final  Judgment" 
Chase  v.  Foster,  9  Iowa,  429;  Kennedy  v. 
Tlemay,  14  R.  I.  530;  Puff  t.  Hucbter,  78 
Ky.  148.  It  Is  true  that  these  decisions  all 
depend  upon  the  statutes  of  their  respective 
states,  but  they  show  the  trend  of  the  au- 
thorities when  the  statutes  are  open  to  the 
construction  that  the  garnishee  is  bound  un- 
til flnal  Judgment 

We  have  next  to  inquire  concerning  the 
effect  of  the  new  section  added  in  1891  (Sess. 
Laws  1891,  p.  228,  I  28),  and  the  Justice's 
order  under  it  This  section  provides:  "In 
all  cases  where  the  defendant  prevails  or 
takes  an  appeal  In  the  principal  suit,  the 
court  shall  make  an  ordei  releasing  said  mon- 
eys so  gamisheed.  Said  order  Shall  be  direct- 
ed to  the  garnishee  defendant  and  shall  be 
delivered  to  the  principal  defendant  upon 
request  of  the  defendant.  Said  order  shall 
recite  the  reason  for  releasing  said  garnishee 
defendant,  and.  said  garnishee  defendant  shall 
then  and  there  be  released  from  all  liability." 
It  must  be  read  with  those  already  discussed, 
for  the  latter  are  not  repealed.  Unless  we 
are  to  adhere  to  the  defendant's  construc- 
tion, viz.  that  this  section  means  that  the 
Justice  shall  discharge  the  garnishee  In  cases 
when  the  defendant  prevails  before  the  Jus- 
tice in  the  principal  suit  this  section  is  not 
inconsistent  with  the  sections  already  dis- 
cussed, and  the  construction  hereinbefore 
placed  upon  them.  If  it  is  to  be  so  con- 
strued, it  is  inconsistent  with  them.  It  is 
also  noticeable  that  this  section  does  not  pro- 
vide that  the  justice,  but  that  the  court,  shall 
make  the  order  of  discharge,  thus  putting 
It  Into  the  power  of  wliatever  court  shall 
render  the  flnal  Judgment  to  make  this  order. 
It  seems  to  be  Intended  that  this  order  shall 
be  made  upon  application  of  the  principal 
defendant  and  for  his  benefit;  and  appar- 
ently was  designed  to  facilitate  the  collec- 
tion of  his  claim  from  the  garnishee,  after 
the  garnishee's  liability  to  the  plaintiff  should 
have  ceased.  We  are  therefore  of  the  opinion 
that  the  adverse  Judgment  did  not  release 
the  garnishee  from  the  plaintiff's  claim. 

Authorities  will  be  found  which  indicate 
that  the  plaintiff  should  have  appealed  from 
the  order  discharging  the  garnishee,  and  that. 


not  liavlng  done  so,  he  cannot  now  question 
it  Such  a  case  Is  Brown  v.  Tnppeney,  24 
Kan.  29.  See,  also,  8  Am.  &  Eng.  Ena  Law, 
1258.  Under  the  statutes  cited  the  Justice 
had  no  authority  to  do  more  in  the  garnishee 
case  than  to  take  and  file  the  disclosure,  and 
adjourn  the  proceeding  until  Judgment  should 
be  rendered;  and  we  have  already  said  that 
this  means  flnal  Judgment  The  appeal  rcv 
moved  the  principal  case  from  his  Jurisdic- 
tion, and  thereafter  only  the  circuit  court  had 
authority  to  make  the  order  of  diacliarge. 
The  order  made  by  the  Justice  was  made  be- 
fore the  appeal  was  taken,  and  was  prema- 
ture. He  had  no  authority  to  make  it  He 
should  have  waited  the  statutory  period  with- 
in which  the  plaintiff  might  appeal.  His 
order  was  therefore  void,  and  it  was  not  nec- 
essary for  the  plaintiff  to  appeal  from  it. 
The  case  of  Kennedy  v.  Tlernay,  14  R.  L  5.30. 
involves  this  question.  The  court  said:  "The 
court  is  not  called  upon  to  pass  upon  the 
liability  of  the  garnishee  until  the  plaintiff 
has  established  his  claim,  and  obtained  a 
Judgment  against  the  defendant.  If  the  plain- 
tiff fails  in  the  suit  against  the  defendant, 
the  question  of  the  garnishee's  liability  does 
not  arise."  In  this  case  the  court  held  that 
the  api>eal  brought  up  the  garnishee  proceed- 
ings as  incident  to  the  principal  suit 

This  brings  us  U>  the  remaining  question 
in  the  case,  viz.  whether  the  garnishee  pro- 
ceeding was  brought  to  the  circuit  by  the 
appeal  of  the  principal  suit,  so  that  the  cir- 
cuit court  might  enter  a  Judgment  against 
the  garnishee.  The  authorities  are  not  liar- 
monlous  upon  this  subject  Some  cases— like 
the  Rhode  Island  case— cited  hold  this  doc- 
trine. Counsel  for  the  plaintiff  cite  several 
cases  to  the  proposition  that  the  garnishee 
proceeding  is  ancillary  to  the  principal  case, 
and  must  of  necessity,  follow  it  when  it  is 
appealed.  But  we  think  this  must  depend 
upon  the  statute,  and  that  our  statute  clearly 
shows  a  contrary  intention  on  the  part  of  the 
legislature.  A  reference  to  the  statutes  shows 
a  difference  In  procedure  between  cases  begun 
In  Justice  courts  and  those  commenced  In  the 
circuit  Section  8035  of  the  Justice  act  pro- 
vides that  "the  service  of  the  summons  upon 
such  garnishee  shall  be  deemed  the  com- 
mencement of  a  suit"  Section  808S  provides 
for  a  sammons  against  the  garnUtiee  to  show 
cause,  to  be  issued  by  the  Justice  within  30 
daj's  after  "the  final  determination  of  the 
[principal]  suit  against  the  defendant"  Sec- 
tion 8040,  as  already  stated,  prescribes  the 
pleadings  and  trial  of  an  issue  and  for  an 
appeal.  On  the  other  hand,  there  is  nothing 
which  i>olnts  out  a  procedure  in  such  cases 
at  circuit  In  this  case  the  garnishee  defend- 
ant was  not  brought  in  by  summons,  citation, 
or  otherwise,  but  upon  ex  parte  motion  a 
flnal  Judgment  was  rendered  against  him. 
The  amount  was  small,  and  ordinarily  would 
be  within  the  exclusive  Jurisdiction  of  a  Jus- 
tice of  the  peace,  and  under  section  8043 
might  t>e  stayed,  if  rendered  in  Justice  court. 
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In  our  opinion,  the  statute  contemplates  tbat 
the  action  In  Justice  court  against  the  gar- 
nishee should  remain  In  abeyance  pending  the 
appeal  In  the  principal  case.  After  Judgment 
the  Justice  might  Issue  his  summons  to  show 
cause.  The  Issue  could  then  be  Joined,  and 
'  proof  of  the  circuit  court  Judgment,  when 
Introduced,  would  furnish  the  foundation  for 
a  Judgment  against  the  garnishee.  Inasmuch 
as  this  practice  was  not  followed,  we  hare 
no  alternative  but  to  reverse  the  Judgment. 
No  new  trial  will  be  necessary,  as  the  circuit 
court  has  no  Jurisdiction  of  the  proceeding. 
The  other  Justices  concurred. 


WBISSB  T.  CITY  OP  DETROIT. 
{Supreme  Court  of  Michigan.  May  28,  1895.) 
DsPECTivB  Sidewalks. 
A  cross  walk  containing  a  loose  plank,  the 
«nd  of  which  is  raised  about  two  inches  above  the 
level  of  the  walk,  is  "reasonably  safe,"  within 
the  meaning  of  3  How.  Ann.  St.  {  1446e  (Pub. 
Acts  1887,  p.  346,  i  3),  which  makes  it  the  duty 
of  municipal  corporations  to  keep  cross  walks  in 
reasonably  safe  condition  for  public  travel;  and 
a  person  injured  by  stumbling  against  such  plank 
cannot  recover.    Montgomery,  J.,  dissenting. 

Error  to  circuit  court,  Wayne  county; 
George  S.  Hosmer^  Judge. 

Action  by  Louise  Weisse  against  the  city 
of  Detroit  From  a  Judgment  for  plaintiff, 
defendant  brings  error.     Reversed. 

John  J.  Speed,  for  appelant  Dickinson, 
Tharber  &  Stevenson,  Charles  B.  Warren, 
-and  Henry  M.  Cheever,  for  appellee. 

LONG,  J.  This  action  was  brought  to  re- 
cover damages  for  injuries  received  by  rea- 
son of  a  defective  cross  walk  in  the  city  of 
Detroit  Plaintiff  recovered  verdict  and 
Judgment  for  $500  in  the  court  below.  De- 
fendant brings  error. 

The  declaration  alleged  that  the  plaintiff, 
while  passing  along  the  street.  In  the  even- 
ing of  April  22,  1802,  fell  by  reason  of  a  de- 
fect in  the  cross  walk,  which  was  caused  by 
the  end  of  a  plank,  which  was  lengthwise  In 
the  sidewalk,  being  loose,  and  being  raised 
up  above  the  walk  some  two  Inches  or  more. 
The  plaintiff  testified  that  the  plank  was  up 
about  one  and  one-half  Inches.  Mrs.  Hlg- 
gina,  plalntllTs  daughter,  testlfled  that  the 
plank  was  up  three-quarters  of  an  inch 
above  the  other  plank  which  Joined  it  An- 
other witness  stated  that  it  bowed  some- 
what in  the  middle,  and  the  end  would 
ffpring  up  and  down  as  It  was  stepped  on. 
Testimony  was  also  given  tending  to  show 
that  It  bad  been  in  that  condition  about  two 
weeks  before  the  accident,  and  tbat  others 
bad  fallen  there,  by  reason  of  the  defect, 
before  the  plaintiff  was  injured.  It  is  con- 
tended by  counsel  for  the  city  that,  notwith- 
standing the  plaintiff  was  injured,  and  the 
walk  was  defective,  the  defect  was  not  such 
as  to  make  the  walk  unreasonably  unsafe  or 
onflt  for  ordinary  trav^  and  the  court  be- 


low was  asked  to  so  charge,  which  was  re- 
fused. The  accldoit  happened  at  the  inter- 
section of  Porter  and  Twenty-Third  streets, 
some  two  miles  from  the  business  part  of 
the  city,  and,  counsel  contends,  where  there 
was  no  great  amount  of  travel;  that,  there- 
fore, the  court  should  have  said  as  a  matter 
of  law  that  no  such  defect  existed  as  au- 
thorized a  recovery.  The  statute  provides: 
"It  Is  hereby  made  the  duty  of  townships, 
villages,  cities  or  cori>orationB  to  keep  In  rea- 
sonable repair  so  that  they  will  be  reason- 
ably safe  and  convenient  for  public  travel 
all  public  highways,  cross  walks  and  cul- 
verts that  are  within  the  Jurisdiction  and 
under  their  care  and  control  and  which  are 
open  to  public  travel,"  etc.  Section  3,  Act 
264,  Pub.  Acts  1887,  being  section  144Ge,  8 
How.  Ann.  St  This  Is  an  amendment  of 
Act  244,  Pub.  Acts  1879  (How.  Ann.  St  | 
1445),  which  provides:  "It  Is  hereby  made 
the  duty  of  townships,  villages,  cities  or 
corporations  to  keep  in  good  repair,  so  they 
shall  be  safe  and  convenient  for  public  trav- 
el at  all  times,  all  public  highways,  streets, 
bridges,  cross  walks  and  culverts  that  are 
within  their  Jurisdiction  and  under  their  care 
and  control,  and  which  are  open  to  public 
travel,"  etc.  The  act  of  1879,  it  will  be  ob- 
served, made  It  the  duty  of  the  township, 
village,  or  city  to  keep  its  streets,  cross 
walks,  etc..  In  good  repair,  "so  that  they 
shall  be  safe  and  convenient  for  public  trav- 
el"; while  the  amendatory  act  of  1887  pro- 
vides a  duty  to  keep  them  "reasonably  safe." 
Can  we  say,  as  matter  of  law,  that  this  walk 
was  reasonably  safe  and  convenient  for  pub- 
lic travel?  It  would  be  a  great  burden  up- 
on townships,  villages,  and  cities  If  it  be 
held  that  every  slight  rise  In  a  walk  makes 
it  not  reasonably  safe  and  convenient  for 
public  travel.  In  the  present  case  the  rise 
was  from  li.^  to  2  Inches.  The  plaintiff  was 
Injured  by  "stumbling  against  It,"  as  she 
says.  There  are,  and  must  of  necessity  be, 
many  places  in  walks,  and  especially  In  cross 
walks,  with  rises  greater  than  this  by  which 
the  plaintiff  was  Injured.  In  many  street 
crossings,  and  especially  where  asphalt  or 
brick  pavements  are  used,  the  cross  walks 
are  on  a  level  with  the  street,  and  a  step 
down  of  several  Inches  below  the  level  of 
the  sidewalk.  Can  It  be  said  that  every  one 
of  these  cross  walks  are  not  reasonably  safe 
and  convenient  for  public  travel?  We  think 
not  The  legislature,  by  the  amendment, 
evidently  Intended  that  the  walks  should  be 
kept  reasonably  safe,  and  not  absolutely 
safe.  In  cities  having  many  miles  of  walks 
It  would  be  an  utter  Impossibility  to  make 
these  walks  absolutely  safe,  and  the  legis- 
lature did  not  Intend  to  Impose  that  duty 
upon  municipalities  by  this  act,  whatever 
construction  the  act  of  1879  may  have  had. 
It  would  require  an  army  of  men  in  the  city 
of  Detroit  to  do  this.  Inspectors  are  not 
expected  to  carry  around  with  them  a 
smoothing  plane  or  an  adz  to  plane  or  hew 
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down  eveiT  small  protuberance  against 
whlcti  people  mlgbt  stumUe  and  fall.  The 
fact  that  this  plank  was  not  nailed  down 
does  not  seem  to  have  caused  the  injury.  It 
was  the  same  as  if  it  bad  been  nailed,  but 
was  IVi  or  2  inches  above  the  other,  so  that 
the  question  la  squarely  presented  whether 
such  a  rise  is  a  defect  in  the  street  so  that 
it  is  not  reasonably  safe.  While  not  desir- 
ing to  relieve  municipalities  from  the  duties 
and  responsibilities  fairly  cast  upon  them  by 
this  act,  we  should  be  careful  not  to  cast  a 
burden  upon  them  which  it  was  not  the  In- 
tent of  the  legislature  to  create. 

In  Schroth  v.  City  of  Prescott,  63  Wis. 
652,  24  N.  W.  405.  it  was  held  that  an  inclina- 
tion of  8%  Inches  in  a  distance  of  2%  feet 
in  a  plank  sidewalk  is  not  such  a  defect  as 
would  render  the  city  liable  for  personal  in- 
juries alleged  to  have  been  caused  thereby. 
It  was  there  said:  "Its  resources  are  doubt- 
less Inadequate  to  bring  all  its  walks  to 
a  dead  level,  and  the  law  does  not  Impose 
npon  it  any  such  duty."  In  the  case  of  Cor- 
poration of  City  of  London  v.  Goldsmith,  16 
Can.  Sup.  Ct  231,  action  was  brought  against 
the  city  for  damages  caused  by  the  plain- 
tiff's striking  h»  foot  against  a  street  curb 
raised  above  the  level  of  the  crossing,  and 
falling  down,  by  which  she  was  seriously 
injured.  The  crossing  was  from  four  to  six 
inches  below  the  sidewalk.  Ritchie,  C.  J., 
speaking  for  the  court  said:  "To  hold  that 
such  liability  was  Intended  to  be  imposed 
by  the  legislature  on  municipal  bodies  would 
be  most  unreasonable,  and  would  practically 
bnrden  mimlcipalltlee  to  an  extent  that  could 
never  have  been  contemplated  by  the  legis- 
lature." Mr.  Justice  Gwynne  said  in  the 
case:  "The  fact  that  the  sidewalk  was  four 
to  six  inches  above  the  level  of  the  roadway 
was  DO  evidence,  proper  to  be  submitted  to 
the  Jury,  of  neglect  of  the  corporation  of 
any  legal  duty,  so  as  to  make  them  respon- 
sible therefor,  and  the  plaintiff  should  have 
been  nonsuited."  A  like  question  arose  In 
Miller  ▼.  City  of  St  Paul,  38  Minn.  134,  36 
N,  W.  271,  and  it  was  held  that  the  city  was 
not  liable.  In  the  present  case,  had  the 
plank  been  raised  but  an  inch  or  half  an 
inch,  the  plaintiff  might  have  stumbled 
against  and  over  the  projection.  We  tliink 
there  was  no  question  for  the  Jury.  It  is 
unlike  the  cases  referred  to  by  counsel  for 
plaintiff  in  which  it  was  held  that  it  was  a 
question  for  the  Jury  whether  the  street 
was  in  a  reasonably  safe  condition  and  fit 
for  travel.  These  cases— Malloy  v.  Township 
of  Walker,  77  Mich.  448,  43  N.  W.  1012,  and 
Sharp  V.  Township  of  Evergreen,  67  Mich. 
448,  35  N.  W.  67— present  very  different  facts 
from  the  present 

The  question  of  rises  In  walks,  and  the  ne- 
cessity for  them,  was  discussed  in  BIgelow 
V.  City  of  Kalamazoo,  97  Mich.  121,  56  N.  W. 
33a  There  the  plaintiff  was  injured  by 
slipping  upon  the  beveled  edge  of  a  plank. 
The  plank  ot  the  street  croaslag  bad  been 


champered  off  to  permit  the  street  cars  to 
to  go  over.  It  was  there  said:  "These 
crossings  are  not  absolutely  e&fe,  but  they 
may  be  reasonably  so.  Neither  streets,  side- 
walks, nor  cross  walks  can  be  constructed 
upon  a  dead  level.  •  •  *  Cities  are  not 
required  to  keep  streets  In  a  condition  abeo-  - 
lutely  safe  for  traveL  A  cross  walk  must  be 
reasonably  safe;  reasonably  safe  in  view  of 
the  purpose  for  which  it  was  constructed.— 
the  necessary  use  of  the  street  and  ail  the 
varying  conditions."  The  city  prevailed  in 
that  cause,  and  the  Judgment  was  affirmed. 
If  the  plaintiff  could  recover  in  this  case, 
every  municipality  would  be  compelled  to 
exercise  the  most  vigilant  care  over  its 
streets  to  see  that  no  rise  of  two  inches  oc- 
curred along  the  line  of  travel  on  side  and 
cross  walks.  The  statute  will  not  bear  this 
construction.  The  legislature  of  1887  evi- 
dently regarded  the  statute  of  1879  as  im- 
posing too  great  a  bnrden  upon  the  munici- 
palities, and  therefore  enacted  that  the  street 
must  be  reasonably  safe,  and  not  absolutely 
safe.  We  think  this  street  was  reasonably 
safe,  within  the  meaning  of  the  act  of  1887, 
and  the  court  below  should  have  given  de- 
fendant's request  to  charge.  The  Judgment 
of  the  court  below  must  be  reversed,  with 
costs  of  both  courts.  N0  new  trial  will  be 
awarded. 

McGRATH,  C.  J.,  and  GRANT  and  HOOK- 
ER, JJ.,  concurred. 

MONTGOMERT,  J.    I  think  there  was  a 
question  for  the  Jury. 


DAVOCK  et  al.  v.  MOORE.  Controller. 

(Supreme  Court  of  Michigan.    .a.pril  26,  1895.> 

Healtb  Ofpicebs— Appointment  bt  GK>vbbnob — 

ExpEKSEs  or  BoAKD— C0XST1TUT10K.U.  Law — 

Ambhome:<t  of  Statutes. 

1.  Act  Feb.  27,  1S95,  i  3.  estabUdilng  » 
board  of  health  for  the  city  of  Detroit  provides 
that  the  board  ahall  prep.tre  and  file  with  tho 
city  controller  estimates  of  its  expenditures,  and 
the  same  are  to  be  appropriateil  by  the  board, 
when  raised  as  therein  provided,  but  it  makes  no- 
proTisim  for  the  manner  in  which  the  necessary 
amount  is  to  be  raised.  Hdd  that  though  the  act 
does  not  purport  to  be  an  amendment  to  the  city 
charter,  it  clearly  implies  by  its  reference  to  the 
city  controller  that  the  funds  needed  for  the  or- 
dinary expenses  of  the  board  shall  l>e  raised  by 
him  m  the  manner  prescribed  in  the  charter  for 
die  raising  of  other  foods  for  the  city  government. 

2.  Act  Feb.  27,  1885,  creating  a  board  of 
health  for  the  city  of  Detroit^  is  not  hi  conflict 
with  Const  art  IS,  8  14,  providine  that  "judicial 
officers  of  cities  and  villages  shaU  be  appointed 
at  sach  time  and  in  such  manner  as  the  lecla- 
lature  may  direct"  in  tiiat  it  vests  die  appoint- 
ment of  the  members  of  the  board  in  the  governor; 
as,  by  the  terms  of  the  act,  allowing  It  to  prohibit 
intercourse  between  the  city  and  any  town  de- 
clared by  the  state  board  of  health  to  be  infected 
with  contagions  disease,  the  legialatore  make* 
the  city  its  agent  to  prevent  disease. 

3.  Nor  is  the  act  in  conflict  with  that  pro- 
vision of  the  constitatioa  forbidding  the  raisins 
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^  the  tax  for  local  porposea  without  the  consent 
of  the  city,  as  the  preservation  of  the  public 
health  ie  not  a  local  purpose. 

4.  Act  March  15, 1805,  amending  the  Detroit 
city  charter,  providing  for  a  fund  to  be  expended 
bj  the  board  of  health  for  the  remainder  of  that 
year,  was  not  enacted  in  violation  of  Const,  art. 
4,  §  28,  prohibiting  the  Introdnction  of  biUa  after 
the  first  oO  d^rs  of  the  seciian,  because  an  amend- 
ment thereto,  which  was  germane  to  the  purpose 
of  the  act,  was  introduced  after  the  limitation  nad 
expired. 

5.  Act  March  IB,  1895.  amending  the  Detroit 
dt7  charter,  providing  that  the  citj  treasurer  shall 

Elace  a  certam  sum  at  the  disposal  of  the  board  of 
ealth  for  the  remainder  of  that  year,  to  be  re- 
placed )?  liquor  taxes  as  paid  la,  is  not  depriving 
the  city  of  its  property  without  due  process  of 
law.  in  violation  of  Const.  U.  S.  art.  14,  |  1. 

Certiorari  to  circuit  court,  Wayne  countj; 
Bobert  S.  Fiaeer,  Judge. 

Action  upon  the  relation  of  Hariow  P. 
Davoek  and  others  against  Charies  W. 
Moore,  coatroUer,  for  writ  of  mandamTiB  to 
compel  defendant  to  fesue  hla  warrant  for 
the  payment  of  a  check  Issued  by  the  board 
of  bealtli.  There  was  Judgment  for  Issu- 
ance of  the  writ,  whiich  defendants  now 
brtnfT  up  by  writ  of  certiorari  for  review; 
Afflmood. 

Atkinson  A  Halgb  (John  Atkinson,  H.  H. 
Hatch  and  Johc  Miner,  of  counsel),  for  ap- 
pellant John  J.  Speed  (John  D.  Oonely,  of 
Gonnsel),  tor  appellees. 

IJOXQ,  J.  At  tlie  present  cession  the  leg- 
islature passed  an  act  entitled  "An  act  to 
estabUst  a  board  of  health  Cor  the  city  of 
Detroit."  The  act  was  approred  by  the 
governor,  Fet<iuary  27,  1895,  and  took  im- 
mediate' effect.  Under  that  act  the  board  la 
to  oonsist  of  four  members,  freeholders  and 
electors,  of  the  city  of  Detroit,  to  be  appoint- 
ed by  the  governor  of  this  state,  with  the 
advice  and  consent  of  the  senate.  Tlte  mem- 
bers of  the  board  of  health  so  appointed  by 
the  gcvernor  at  once  entered  upon  their  do- 
ties  as  a  board  of  health.  Tills  act  repealed 
ail  former  acts  providing  for  a  board  of 
bealtli  in  the  city  of  Deti'olt,  and  .made  it 
the  duty  of  such  former  board  to  turn  over 
to  the  new  board  all  the  property,  records, 
and  ofQces,  hospitals  and  assets,  of  every 
name  and  nature^  then  in  its  possesBlon  or 
control,  and  the  new  board  to  pay  the  bills 
of  the  former  board.  Section  3  of  the  act 
provides:  "It  shall  be  the  duty  of  said  board 
on  or  before  the  first  day  of  March,  In  the 
year  1895,  and  on  or  before  the  15th  day  of 
February  In  each  following  year,  to  file  with 
the  city  controller  an  estimate  of  the  amount 
of  money  which,  in  the  oplni<»i  of  said 
board,  will  be  required  for  all  purposes  of 
expenditures  by  said  board  during  the  next 
fiscal  year,  and  such  sums  so  estimated, 
when  raised  as  provided  by  this  act,  shall 
be  appropriated  by  said  board  for  the  pre- 
vention of  danger  to  the  public  health  or 
other  purposes  contemplated  by  this  act  In 
the  presence  of  a  great  and  imminent  peril 
to  the  public  health  by  reason  of  impending 
pestilence,  the  said  board  may  report  to  the 


common  council  that  In  Its  Judgment  the 
security  of  the  public  health  requires  the 
expenditure  of  moneys  In  the  then  fiscal  year 
in  excess  of  the  annual  appropriation  for 
the  purposes  of  said  board  as  above  provid- 
ed, and  the  common  council  may  thereon 
cause  to  be  placed  to  the  credit  of  said 
board  such  sum  of  money  as  may  be  re- 
quired in  the  Judgment  of  the  council,  such 
sum  to  be  taken  either  from  the  contingent 
fund  or  the  same  may  be  raised  by  tem- 
porai7  loan,  payable  within  such  time  as  the 
council  may  determine,  not  exceeding  three 
jreai-s  and  not  exceeding  In  all  the  sum  of 
$100,000.  The  money  so  raised  or  borrowed 
shall  be  paid  Into  the  city  treasury  and  shall 
constitute  a  fund  to  be  known  as  the  'public 
health  fund,'  and  the  same  shall  be  paid  out 
oa  vouchers  approved  by  the  board  of 
health  and  checks  signed  by  the  president 
and  secretary  of  the  board,  drawn  upon  the 
city  controller,  who  shall  draw  his  warrant 
upon  the  city  treasurer  la  favor  of  the  per- 
son named  as  drawee  In  said  check." 

It  appears  that  about  $1,600  of  bills  of  the 
old  board  remained  unpaid  at  the  time  that 
the  new  board  entered  upon  its  duties,  and 
that  there  were  no  funds  in  the  city  treas- 
ury belongiug  t»  this  board  of  health  fnnd, 
said  fund  having  been  fuliy  exhausted  by 
warrants  theretofore  drawn.  The  legislature 
thereupon  passed  an  act  entitled  "An  act 
to  amend  sections  two  and  four  of  chapter 
four,  section  fifty-nine  of  chapter  seven,  sec- 
tions one,  six,  seven  and  eight  of  chapter 
ten,  and  section  twenty-seven  of  chapter 
eleven  of  an  act  entitled,  'An  act  to  provide 
a  charter  for  the  city  of  Detroit  and  to  re- 
peal all  acts  and  parts  of  acts  in  conflict 
therewith,  approved  June  7,  1883.'"  This 
act  was  approved  March  15,  1896,  and  took 
immediate  effect.  Section  27  of  that  act, 
as  amended,  reads  as  follows:  "Moneys 
shall  be  transferred  from  one  fund  to  an- 
other as  hereinafter  provided,  and  the  mon- 
eys received  and  properly  belonging  to  one 
fund  shall  not  be  credited  to  any  other 
or  different  fund,  excepting  to  the  sinking 
fund,  as  above  provided.  Moneys  received 
from  liquor  taxes  shall  be  credited  to  the 
contii^ent  fund,  metropolitan  police  fund, 
public  health  fund  and  poor  fund  in  such 
proportions  as  the  common  council  shall  di- 
rect. The  controller,  for  convenience,  shall 
have  power  to  divide  the  several  funds 
above  constituted  into  special  funds  to  de- 
fray special  expenses  belonging  to  the  same 
class  of  expenses  for  the  payment  of  which 
said  several  sums  are  above  constituted. 
The  common  council  shall  provide  for  the 
maintenance  of  the  board  of  health  of  said 
city  and  the  payment  of  its  expenses  during 
the  remainder  of  the  fiscal  year  ending 
July  1,  1895,  by  borrowing  by  temporary 
loans  such  sums  as  may  be  certified  to  the 
common  council  by  the  said  board  to  be  nec- 
essary for  the  purposes  aforesaid,  said  tem- 
porary loan  to  be  repaid  from  the  money* 
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received  during  the  present  fiscal  year  from 
liquor  taxes,  or  If  such  receipt  be  Insuffi- 
cient, then  from  any  other  moneys  In  the 
city  treasury.  No  tax  roll  shall  be  held  to 
be  void  for  the  reason  that  an  estimate  of 
the  amount  of  money  necessary  to  be  raised 
for  any  particular  fund  was  not  made  by 
any  officer,  board  or  commission  authorized 
or  required  by  law  to  make  an  estimate  for 
such  purpose  within  the  time  specified  by 
law  for  the  making  of  such  estimate,  pro- 
vided such  estimate  shall  be  transmitted  to 
the  common  council  In  time  for  the  same  to 
be  acted  upon  by  the  common  council  and 
board  of  estimates.  The  board  of  health  of 
said  city  shall  have  control  and  possession 
of  all  city  hospitals,  buildings  and  offices 
pertaining  to  the  health  department  of  said 
city,  and  shall  annually  on  or  before  the 
15th  day  of  February,  make  an  estimate  of 
the  amount  of  money  necessary  to  be  raised 
for  the  maintenance  of  said  board  and  for 
the  preservation  of  the  public  health  for  the 
ensuing  fiscal  year,  which  estimate  shall  be 
certified  to  the  common  council;  and  It  shall 
be  the  duty  of  said  council  to  cause  the 
amount  of  money  mentioned  in  said  esti- 
mate to  be  placed  upon  the  tax  rolls  and 
i-nised  by  general  tax  at  the  same  time  as 
other  sums  are  raised  by  general  taxation 
for  the  next  fiscal  year:  provided,  that  If  the 
said  estimate  shall  exceed  fifty  thousand  dol- 
lars, only  so  much  thereof  in  excess  or  fifty 
thousand  dollars  as  shall  be  approved  by 
the  common  council  and  board  of  estimates 
shall  be  levied  In  any  one  year:  and  provid- 
ed f uitber,  that  the  council  may,  by  transfer 
from  the  contingent  fund  as  above  men- 
tioned, provide  for  the  amount  of  money  re- 
quired to  be  raised  for  the  purposes  of  the 
public  health  fund,  or  any  part  thereof,  In 
lieu  of  raising  the  same  by  taxation.  The 
city  treasurer  shall  place  to  the  credit  of 
the  board  of  health  fund  the  sum  of  $12,000 
for  the  maintenance  of  said  board  for  the 
remainder  of  the  fiscal  year  ending  June 
30th,  1805,  and  for  the  payment  of  any  ex- 
isting outstanding  liabilities  by  transfer  to 
the  public  health  fund  from  any  other  funds 
In  the  city  treasury,  and  the  same  shall  be 
paid  out  on  the  checks  of  the  board  of 
health  in  the  manner  now  provided  by  law 
for  payment  from  the  public  health  fund. 
The  common  council  may  replace  the  mon- 
eys so  transferred  by  temporary  loan,  to  be 
repaid  from  liquor  taxes  paid  Into  the  credit 
of  the  contingent  fund." 

On  March  18th  the  pay  roll  of  the  board 
was  made  up  and  approved  by  the  board  of 
health,  and  a  check  in  the  following  form 
drawn  in  favor  of  the  secretary  of  the 
board:  "Pay  from  the  public  health  fund, 
as  provided  by  an  act  entitled  'An  act  to  es- 
tablish a  board  of  health  for  the  city  of 
Detroit,'  approved  February  27,  1885,  to  the 
order  of  Charles  S.  Hathaway,  eight  hun- 
dred and  fifty-six  and  sixty-three  hundredths 
dollars.    By  order  of  the  board  of  health. 


Harlow  P.  Davock,  President  Charles  8. 
Hathaway,  Secy."  This  check  was  present- 
ed to  the  controller,  the  respondent  herev 
and  he  was  requested  to  draw  his  warrant 
on  the  city  treasurer  as  provided  by  law 
for  the  payment  of  the  check.  The  con- 
troller refused  to  draw  the  warrant,  claiming 
that  there  were  no  funds,  and  that  It  was 
unlawful  for  him  to  draw  his  warrant  as  re- 
quested, though  his  attention  was  called  to 
the  amendment  of  the  charter  passed  March 
15.  1895. 

It  appears  that  the  city  treasurer  Informed 
the  board  that  If  the  circuit  court  should 
direct  the  controller  to  draw  his  warrant 
upon  the  public  health  fund  he  would  pay 
the  same  as  provided  by  section  27  of  the 
charter  above  quoted.  The  board  thereafter 
presented  a  petition-  for  mandamus  to  the 
Wayne  circuit  court  to  compel  the  controller 
to  issue  his  warrant  for  the  payment  of  this 
check.  In  his  answer  to  show  cause  to  that 
petition,  the  controller  answered  substantial- 
ly that  he  had  been  advised  by  counsel  that 
these  statutes  were  in  contravention  of  the 
constitution  and  void,  and  that  in  view  of 
such  advice  be  deemed  it  not  safe  or  proper 
to  draw  his  warrant.  He  further  returns 
that  all  the  moneys  and  funds  in  the  treas- 
ury of  the  city,  or  under  the  control  of  the 
city  treasurer,  were  raised  and  appropriated 
to  the  several  funds  required  by  law  before 
the  approval  of  the  board  of  health  act  of 
February  27,  1895;  that  all  said  funds  were 
appropriated  for  purposes  other  than  the 
support  and  maintenance  of  the  board  of 
health  created  by  that  act;  that  the  fund 
known  before  that  time  as  the  "board  of 
health  fund"  was  exhausted,  and  he  was 
Informed  and  believed  that  there  was  no 
money  or  funds  in  the  custody  or  possession 
of  the  treasurer  available  for  the  support 
and  maintenance  of  the  board,  or  upon  which 
he  could  legally  draw  any  warrant  for  the 
payment  of  the  check  presented  to  blm.  He 
further  returns  that  the  city  of  Detroit  has 
never  recognized  the  petitioners  as  a  legal 
health  board,  but  that,  on  the  contrary,  the 
city  has  filed  a  bill  in  the  circuit  court  In 
chancery  to  enjoin  the  petitioners  from  act- 
ing as  such  board  of  health,  the  treasurer 
from  transferring  funds  under  the  statute 
mentioned,  and  the  controller  from  drawing 
Warrants  upon  snch  funds  when  transferred 
for  the  use  of  petitioners,  and  that  subpoena 
has  been  served  upon  him.  No  claim  Is 
made  that  any  injunction  ever  issued  there- 
under. Upon  the  bearing  upon  this  petition 
and  answer,  the  court  below  directed  the 
writ  to  issue  against  the  controller,  com- 
manding him  to  draw  his  warrant  f^r  the 
amount  of  the  check  presented.  The  cause 
comes  here  by  writ  of  certiorari.  The  as- 
signments of  error  are  numerous,  but  may 
be  discussed  under  a  few  heads. 

1.  By  the  first  clause  of  section  3  of  the 
act  of  February  27th,  the  board  are  to  pre- 
pare annually  estimates  of  their  expendl- 
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tnres,  asd  file  the  same  with  the  city  con- 
troller. When  such  sums  so  estimated  "are 
.  raised  as  provided  in  this  act,"  they  are  to 
toe  appropriated  by  the  board.  It  Is  con- 
tended that  no  provision  is  made  by  the  act 
itself  to  supply  the  means  of  carrying  out 
its  requirements,  or  to  provide  any  revenue 
for  tbe  board,  as  the  second  clause  of  that 
section  only  confers  power  upon  the  coun- 
<:il  to  raise  additional  sums  of  money  by  the 
Issue  of  short-time  obligations  or  to  be  taken 
from  the  contingent  fund  of  the  city,  tills 
clause  l>eing  designed  to  meet  a  special  ex- 
igency; that,  therefore,  tbe  act  must  falL 
While  the  act  does  not  purport  to  be  an 
amendment  to  tbe  charter  of  the  city  of 
Detroit,  this  section  refers  In  terms  to  the 
city  controller  and  the  common  council  of 
the  city.  The  act  does  not  attempt  to  de- 
fine the  powers  and  duties  of  the  controller. 
It  does  provide  that  the  board  shall  make 
an  estimate  annually  to  the  controller.  The 
city  charter  provides  what  steps  shall  be 
taken  by  the  controller  when  estimates  are 
made  to  him.  Section  1,  c.  8,  Act  No.  488, 
IjocsI  Acts  1887.  This  section  of  the  charter 
makes  it  the  duty  of  the  controller  to  re- 
port his  estimates  to  the  common  council 
each  year,  the  sums  necessary  to  be  raised 
for  each  fund,  which  the  council  may  revise 
<or  alter,  etc.  The  legislature  evidently  had 
in  mind  the  duties  of  the  controller  in  this 
respect,  and  the  provision  that  "such  sums 
when  so  estimated  are  raised  as  provided 
t>y  this  act"  means  the  sums  estimated  by 
tbe  board  and  reported  to  the  controller. 
Tbe  language  employed  can  mean  nothing 
else,  when  we  read  tbe  whole  act.  It  does 
not  purport  to  fix  a  method  of  raising  this 
revenue  different  than  that  fixed  by  the  city 
charter,— that  is,  the  estimate  made  by  the 
board  to  l>e  reported  to  the  controller,  and 
by  him  returned  to  the  common  council,  to 
^o  Into  the  budget  for  that  year. 

2.  It  is  contended  that  tbe  act  Is  in  contra- 
vention of  section  14,  art  15,  of  the  constl- 
tation  of  this  state,  which  provides  that  "ju- 
dicial officers  of  cities  and  villages  shall  be 
elected,  and  all  other  officers  shall  be  elected 
or  appointed  at  such  time  and  in  such  man- 
ner as  the  leg^islature  may  direct"  The  ar- 
gument is  that  the  board  created  by  the 
act  Is  a  state  board,  a  state  agency,  and  not 
a  municipal  board,  and  that  most.  If  not  all. 
tbe  powers  vested  In  it  are  local  and  munic- 
ipal, and  therefore  forbidden  by  that  sec- 
tion of  the  constitution.  There  can  be  no 
reason  to  doubt  that  the  members  of  this 
board  are  "officers,"  within  the  meaning  of 
tbis  section,  and.  If  their  duties  are  purely 
municipal,  their  election  or  appointment 
could  not  l>e  taken'  from  the  municipality, 
and  placed  in  the  hands  of  the  governor. 
I'eople  V.  Hnrlbut,  24  Mich.  44.  /We  think, 
however,  that  the  duties  of  the  board  are 
not  purdy  mnnicii>al.  Municipal  corpora- 
tions are  of  a  two-fold  character,— the  one 
jjMibUc,  as  regards  the  state  at  large,  in  so 


far  as  they  are  its  agents  In  government; 
the  other  private.  In  so  far  as  they  are  to 
provide  the  local  necessities  and  conven- 
iences for  the  citizens.  The  legislature  under 
the  present  act  is  dealing  with  tbe  dty  of 
Detroit  as  one  of  Its  agencies,  to  protect  the 
public  health,  and  prevent  the  spreading  of 
pestilential,  contagious,  or  Infectious  disease. 
It  has  empowered  this  board,  whenever  the 
state  board  of  health  have  declared  any  town 
or  city  to  be  Infected  with  contagious  dis- 
ease in  its  discretion,  to  subject  to  quar- 
antine ail  vessels  arriving  at  tbe  port  of 
Detroit,  from  such  Infected  place,  for  such 
time  as  said  board  may  deem  necessary  for 
the  protection  of  the  inhabitants  of  said 
city;  and  this  board  may  also  prohibit  or 
regulate  the  internal  intercourse  by  land  or 
water  between  tbe  city  of  Detroit  and  such 
infected  place,  town,  or  city,  and  may  direct 
that  all  persons,  who  shall  come  into  the 
city  contrary  to  their  prohibition  or  regu- 
lation, shall  be  apprehended,  etc.  Clearly, 
it  is  apparent  by  the  whole  provisions  of 
the  act  that  it  was  the  legislative  Intent  to 
use  tbe  city  as  its  agent  in  government,  to 
prevent  the  spread  of  contagions  dlseaseyr 

In  People  v.  Mahaney,  13  Mich.  481,  the 
metropolitan  police  board  act  was  upheld. 
Laws  1865,  p.  679.  The  legislature  by  that 
act  appointed  the  first  board  of  police  for  the 
dty  of  Detroit  It  was  contended  there,  as 
here,  that  the  act  was  void,  as  it  was  8ul>- 
versive  of  local  self-government.  It  was 
said:  "Besides  the  specific  objections  made 
to  the  act  as  opposed  to  tbe  provisions  of 
the  constitution,  the  connsel  for  respondent 
attacks  it  on  general  principles,  and,  especial- 
ly, liecause  violating  fundamental  principles 
of  our  system  that  governments  exist  by  the 
consent  of  the  governed,  and  that  taxation 
and  representation  go  together.  The  taxa- 
tion, under  the  act,  it  is  said,  is  really  in 
the  hands  of  a  police  board,— a  body  in  the 
choice  of  which  the  people  of  Detroit  have 
no  voice.  This  argument  is  one  which  might 
be  impressed  upon  the  legislative  depart- 
ment with  great  force,  if  It  were  true  In 
point  of  fact  But,  as  the  people  of  De- 
troit are  represented  throughout,  the  diffi- 
culty suggested  can  hardly  be  regarded  as 
fundamental.  They  were  represented  in  the 
legislature  which  passed  the  act,  and  had 
the  same  proportionate  voice  there  with  oth- 
er municipalities  in  the  state,  all  of  which 
receive  from  that  twdy  their  powers  of  local 
government,  and  such  only  as  its  wisdom 
shall  prescribe  within  the  constitutional  lim- 
it They  were  represented  in  that  body  when 
the  present  police  board  were  appointed  by 
it  and  the  governor,  who  Is  hereafter  to  ffil 
vacancies,  will  be  chosen  by  the  state  at 
large,  including  that  city.  There  is  nothing 
in  the  maxim  that  taxation  and  representa- 
tion go  together  which  requires  that  the  body 
paying  the  tax  shall  alone  be  consulted  lu 
its  assessment,  and,  if  there  were,  we  shonld 
find  it  violated  at  eveiy  tnm  in  our  ayatem. 
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The  state  legislature  not  only  has  a  contixil 
in  this  respect  ovor  inferior  municipalities, 
which  it  exercises  by  general  laws,  but  It 
sometimes  finds  it  necessary  to  Interpose  Its 
power  In  special  cases  to  prevent  unjust  or 
burdensome  taxation,  as  well  as  to  compel 
the  performance  of  a  clear  duty.  The  con- 
stitution itself,  by  one  of  the  clauses  refer- 
red to,  requires  the  legislature  to  exercise 
Its  control  over  the  taxation  of  municipal 
corporations,  by  restricting  it  to  what  that 
body  may  regard  as  proper  bounds.  And 
municipal  bodies  are  frequently  compelled 
most  unwillingly  to  levy  taxes  for  the  pay- 
ment of  claims,  by  the  Judgment  or  man- 
dates of  courts,  In  which  their  representation 
is  quite  as  remote  as  that  of  the  people  of 
Detroit  In  this  police  board."  In  People  t. 
Hurlbut,  supra,  the  act  provided  for  the  ap- 
pointment of  a  board  of  public  works  for  the 
city  of  Detroit  The  act  named  the  flrst 
members  of  the  board,  and  provided  for  sub- 
sequent appointments  by  the  common  coun- 
ciL  3  Sess.  Laws,  1871,  p.  273.  It  was  con- 
tended that  this  act  was  void,  as  It  took  from 
the  municipality  the  power  to  appoint  the 
members,  whose  duties  were  purely  of  a  mu- 
nicipal character.  The  opinions  in  that  case 
cover  the  whole  ground  contended  for  In  the 
present  case,  and  the  distinction  is  so  clearly 
made  between  state  and  municipal  agencies 
that  it  is  unnecessary  to  more  than  refer  to 
that  case.  Mr.  Justice  Campbell,  at  page  81, 
expressly  restates  the  doctrine  of  People  v. 
Mahaney,  upholding  the  power  of  the  gov- 
ernor to  appoint  the  board  of  police  commis- 
sioners for  the  city  of  Detroit,  and  says: 
"The  only  remaining  question,  therefore,  con- 
cerning the  application  of  our  former  deci- 
sion to  the  case,  is  whether  the  police  board 
is  a  state  or  municipal  agency.  If  the  for- 
mer, that  decision  concludes  nothing  now 
before  us.  If  the  latter,  It  ends  one  impor- 
tant part  o(  the  controversy.  I  think  it  is 
clearly  an  agent  of  the  state  government, 
and  not  of  the  municipality."  He  adds  fur- 
ther: ^The  only  confusion  existing  on  this 
subject  has  arisen  from  the  custom  preva- 
lent under  all  free  governments  of  localising 
all  matters  of  public  management,  as  far  as 
possible,  and  of  making  use  of  local  cor- 
porate agencies  whenever  it  can  t>e  done 
profitably,  not  only  in  local  government, 
where  It  is  required  by  dear  constitutional 
proTisl<«s,  but  also  for  the  purposes  of  Qtate. 
Illustiations  of  this  might  easily  be  multi- 
plied. The  whole  system  of  state  taxation, 
under  our  laws,  is  made  to  depend  on  the  ac- 
tion of  town  and  county  officers,  who  make 
the  assesssments  and  collect  most  of  the 
taxes.  And  the  whole  machinery  of  civil 
and  criminal  Justice  has  been  so  generally 
confided  to  local  a«;enclee  that  it  is  not 
strange  if  it  has  sometimes  been  considered 
as  of  local  concern.  But  there  is  a  clear  di»- 
tinction  in  principle  between  what  concerns 
tbe  state  and  that  which  does  not  concern 
mors  than  one  locality;  and,  where  tbe  con- 


stitution has  made  no  rule  for  their  manage- 
ment, affairs  belonging  to  state  policy  must 
be  subject  to  Immediate  state  control,  if  the  ^ 
legislature  shall  deem  it  necessary ^/^  Judge 
Cooley,  on  page  103  of  the  same  case^  calls 
attention  to  the  distinction  between  the 
classes  of  officers  whose  duties  are  general 
and  such  as  are  municipal  or  local.  He  says: 
^For  those  classes  of  officers  whose  duties 
are  general,  such  as  the  Judges,  the  officers 
of  militia,  the  superintendests  of  tbe  police, 
of  quarantine,  and  of  ports,  by  whatever 
names  called,  provision  has,  to  a  greater  or 
less  extent,  been  made  by  state  appointment. 
But  those  are  more  properly  state  than  local 
officers.  They  perform  duties  for  tbe  state 
in  localities,  as  collectors  of  internal  revenue 
do  for  the  general  government;  and  a  local 
authority  for  their  appointment  does  not 
make  them  local  officers,  when  the  nature  of 
their  duties  is  essentially  general.^^^!^  *  * 
The  municipality  as  an  agent  of  the  govern- 
ment Is  one  thing;  the  corporation,  as  the 
owner  of  property,  Is  in  some  respects  to  be 
regarded  in  a  very  different  light  •  •  •" 
In  Board  of  Park  Com'rs  v.  Common  Coun- 
cU  of  Detroit  28  Mich.  228,  it  Is  saidt  "In 
People  V.  Hurlbut  24  Mich.  44,  we  consider- 
ed at  some  length  the  proposition  which  as- 
serts the  amplitude  of  legislatlTe  control  over 
municipal  corporations,  and  we  there  conced- 
ed that  when  confined,  as  it  should  be,  to 
such  coriMratlons  as  agencies  of  the  state  in 
its  government  the  proposition  is  entirely 
sound.  In  all  matters  of  general  concern 
there  is  no  local  right  to  act  independently  of 
the  state;  and  the  local  authorities  cannot 
be  permitted  to  determine  for  themselves 
whether  they  will  contribute  through  taxa- 
tion to  the  support  of  the  state  government, 
or  assist  when  called  upon  to  suppress  insut^ 
rections,  or  aid  in  the  enforcement  of  the 
police  laws.  Upon  all  such  subjects  the 
state  may  exercise  compulsory  authority, 
and  may  enforce  the  i>erformance  of  local 
duties,  either  by  employing  local  officers  for 
the  purpose,  or  through  agents  or  officers  of 
Its  own  appointment  The  same  doctrine 
was  declared  in  People  v.  Mahaney,  13  Micti. 
481,  and  in  Bay  City  v.  State  Treasurer,  23 
Mich.  603.  It  was  also  recognized  in  the 
statement  that  in  the  levy  of  taxes  for  pur- 
poses of  general  concern  tbe  municipal  bod- 
ies cannot  demand  a  right  to  be  consulted, 
and  their  consent  is  immaterial.  And  we 
concur  fully  in  the  views  which  have  been 
expressed  by  other  courts  in  the  cases  to 
which  our  attention  was  called  on  the  argu- 
ment that,  as  regards  duties  which  the  peo- 
ple in  the  several  localities  owe  to  the  com- 
monwealth at  large,  they  cannot  be  allowed 
discretionary  authority  to  perform  them  or 
not  as  they  may  choose  Such  an  authority 
would  be  wholly  inconsistent  with  anything 
like  regular  or  uniform  government  in  tbe 
state."  It  was  held  in  People  v.  RelUy,  &3 
Mich.  260,  18  N.  W.  849,  that  the  act  author- 
ising the  appointment  of  Jury  coaunlsston- 


Digitized  by 


Uoogle 


Hicb.) 


DAVOCK  V.  MOOBE. 


429 


«rs  for  the  recordars*  court  by  the  governor 
was  Talld,  and  that  the  commissioners  were 
.not  city  officers,  though  acting  within  the 
locality.  Speed  v.  Common  Council,  100 
Mich.  02,  58  N.  W.  638;  People  ▼.  Supervisors 
of  Macomb  Co.,  8  Mich.  475;  Wyandotte  v. 
Drennan.  46  Mich.  478,  0  N.  W.  500.  It  is 
settled  by  these  cases  that,  whenever  the 
legislature  imposes  the  performance  of  a 
public  duty  upon  a  municipality,  snch  mu- 
nicipality  is  then  but  the  instrumentality  of 
the  state.  In  the  discharge  of  such  duties, 
there  is  no  right  of  local  self-government  in- 
volved. It  is  true  that  municipal  corpora- 
tions in  this  state  have  certain  proprietary 
rights,  and  as  to  these  they  are  free  from 
state  interference,  as  is  well  Illustrated  in 
People  V.  Hurlbnt,  supra.  But  municipal 
corporations  have  also  certain  duties  impos- 
ed upon  them  which  are  of  a  governmental 
character,  and  those  duties  are  performed 
by  the  local  corporation  body,  as  agents  for 
the  state,  and  such  duties  may  be  enlarged 
or  diminished  at  the  will  of  the  legislature. 
The  care  of  the  public  health  is  a  police 
power.  The  several  states  of  the  Union 
possess  a  general  police  power,  by  which  cer- 
tain persons  and  property  are  subjected  to 
all  kinds  of  restraints  and  burdens  in  order 
to  secure  general  health,  comfort,  and  pros- 
perity of  the  state.  Whatever  differences 
of  opinion  may  exist  as  to  the  extent  and 
boundaries  of  the  police  power,  and  however 
difficult  it  may  be  to  render  a  satisfactory 
definition  of  it,  there  seems  to  be  no  doubt 
that  U  does  extend  to  the  protection  of  the 
lives,  health,  and  .property  of  the  citizens, 
and  to  the  preservation  of  good  order  and 
public  morals.  They  b^ong  emphatically 
to  that  class  of  objects  which  demand  the 
application  of  the  maxim,  "Salus  popull  8u- 
prema  lex";  and  they  are  to  be  attained  and 
provided  for  by  such  appropriate  means  as 
the  legislature  may  devise.  People  v.  Pbip- 
pin,  70  Mich  6.  37  N.  W.  888;  Beer  Co.  v. 
MassachuBetts,  07  U.  S.  82.  Judge  Oooley 
says:  "The  state  may  have  its  state  board 
of  health,  bet  It  will  provide  for  local  boards 
of  health  also;  and,  as  their  duties  concern 
the  community  at  large,  their  members  are 
to  be  regarded  as  state,  rather  than  local, 
officers."  Cooley,  Tlix'n  (2d  Bd.)  62.  In 
Taylor  v.  Board  of  Health,  31  Pa.  St  78,  It 
is  said:  "The  board  of  health  of  Philadelphia 
is  a  public  corporation  of  the  state,  charged 
with  public  functions  for  the  benefit  of  the 
state  at  large,  and  not  simply  for  local  pnr- 
iwses." 

8.  It  is  said  that  the  act  Is  unconstitutional, 
in  that  it  authorizes  the  board  of  health  to 
require  money  to  be  raised  by  an  annual  tax 
for  local  purposes  without  the  consent  of  any 
of  the  local  officers  or  of  the  boards  of  said 
dty.  The  preservation  of  the  public  health 
is  not  a  local  purpose,  and  the  consent  of  the 
locality  is  not  material,  where  the  function 
is  a  public  or  general  one.  People  v.  Ma- 
baney.  13  Mich.  487. 


4.  It  is  next  contended  that  the  charter  was 
introduced  after  the  first  60  days  of  the  ses- 
sion, in  violation  of  section  28,  art  4,  of  the 
constitution.  The  amendment,  however,  was 
made  in  section  27  after  the  60  days  had  ex- 
Irired.  But  the  bill  is  not  in  conflict  with 
this  provision  of  the  constitution  for  tliat  rea- 
son. The  added  language  is  germane  to  the 
diarter.  The  point  is  ruled  by  Pacic  v.  Bar- 
ton, 47  Mich.  620,  11  N.  W.  867.  In  that  cass 
it  appeared  that  the  bill  was  hitroduced  with- 
in the  first  60  days  for  the  organization  of 
the  township  of  Montmorency.  It  was  after 
the  60  days  had  elapsed,  amended  so  as  to 
make  it  a  bill  for  the  organisation  of  the  coun- 
ty of  Montmorency.  The  territory  embraced 
in  the  bill  was  the  same.  Mr.  Justice  Cooley 
said:  "To  attempt  on  this  record  to  indicate 
the  limits  of  constitutional  power,  in  the 
amendment  of  bills  previously  introduced, 
would  be  uncalled  for  and  therefore  unwar- 
ranted. No  one  disputes  that  whatever  is  in 
the  proper  scope  of  amendment  is  as  much 
admissible  after  the  60  days  as  before,  and 
this  must  embrace  whatever  is  geimane  to 
the  purpose  which  the  bill  had  In  view."  See, 
also,  Hart  v.  McBlroy,  72  Mich.  446,  40  N. 
W.  760,  and  cases  cited. 

6.  The  daim  Is  made  that  the  provision  In 
section  27  of  the  amendment  to  the  cliarter 
Is  void,  which  directs  the  city  treasurer  to 
place  to  the  credit  of  the  board  of  health  the 
sum  of  $12,000,  for  the  maintenance  of  tiie 
board  for  the  remainder  of  the  fiscal  year, 
etc.,  by  transfer  from  any  other  funds  In  the 
city  treasury,  and  the  same  to  be  paid  out  by 
the  checks  of  the  health  board  in  the  same 
manner  now  provided  by  law,  for  payment 
from  the  public  health  fund,  and  that  the 
common  council  may  place  the  moneys  so 
transferred  by  temporary  loan  to  be  repaid 
from  liquor  taxes  paid  In,  to  the  credit  of  the 
contingent  fund.  It  is  contended  that  this 
provision  is  in  violation  of  that  portion  of  sec- 
tion 1,  art.  14,  of  the  constitution  of  the 
United  States,  which  reads:  "Nor  shall  any 
state  deprive  any  person  of  life,  liberty  or 
property,  without  due  process  of  law."  Tbe 
funds  were  only  to  be  transferred  temporarily, 
and  replaced  by  the  moneys  collected  from 
the  Uguor  taxes.  The  municipality  is  not  de- 
prived of  the  money  belonging  to  any  par- 
ticular fund.  It  is  in  the  hands  of  the  city 
treasurer,  and  we  may  take  Judicial  notice  of 
the  fact  that  suiBclent  moneys  will  come  In- 
to the  hands  of  the  treasurer  from  the  llqnor 
fund  to  replace  it.  It  Is  apparent  from  the 
act  of  February  27th  that  the  legislature  re- 
garded the  inhabitants  of  the  city  of  Detroit, 
and  of  the  state  at  large,  in  Imminent  peril  by 
reason  of  the  then  impending  pestilence,  and 
that  fnnds  were  necessary  to  enable  the  board 
to  prevent  its  spread.  The  legislature  bad 
the  right  to  Impose  the  burden  upon  the  city 
to  defray  the  expense  of  the  health  board, 
and  It  cannot  be  said  that  the  transfer  of 
money  from  one  fund  to  the  other  to  pay  a 
debt  deprives  the  city  of  its  propert7,  within 
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the  meaning  of  the  provisions  of  that  section 
of  the  United  States  constitution.  It  Is  ap- 
parent from  the  record  before  us  that  the  city 
treasurer  had  sufficient  funds  on  hand  to 
make  the  transfer  without  detriment  to  the 
city,  or  to  any  objects  to  which  those  particu- 
lar funds  were  appropriated,  and  the  fund 
from  which  the  moneys  for  the  health  board 
are  to  be  taken  Is  to  be  replenished  by  the 
moneys  from  the  liquor  taxes.  The  fund 
from  this  source  Is  absolutely  under  the  con- 
trol of  the  legislature.  While  the  property 
which  a  municipal  corporation  acquires  in  the 
exercise  of  Its  corporate  powers  is  protected 
from  legislative  Interference  as  vested  rights, 
yet  In  provisions  of  the  law  for  the  revenue 
of  the  city,  whatever  form  such  provision 
may  take,  the  city  has  no  vested  right;  and 
the  legislature  may  at  any  time,  as  far  as  the 
mimlcipal  corporation  is  concerned,  change 
and  modify,  or  altogether  take  away,  the  par- 
ticular source  of  revenue.  Tied.  Mun.  Corp. 
{  12.  Many  and  varied  duties  are  Imposed  up- 
on the  health  board  under  this  act,  but  wheth- 
er any  of  those  duties  are  beyond  the  power 
of  the  legislature  to  grant  to  it,  we  need  not 
now  determine. 

The  various  objections  to  the  acts  which 
have  been  made  we  have  carefully  examined, 
and  find  no  reason  for  saying  that  the  acts 
cannot  be  upheld.  The  court  below  was  cor- 
rect In  directing  the  mandamus  to  Issue  to 
the  controller  to  sign  the  warrant  for  the 
moneys  demanded.  That  action  must  be  af- 
firmed. 

GRANT,  MONTGOMERY,  and  HOOKER, 
JJ.,  concurred  with  LONG,  J. 

McGRATH,  0.  J.  (dissenting).  The  question 
Involved  in  this  case  is  of  such  vital  moment 
that  I  cannot  concur  in  the  opinion  of  the  ma- 
jority, although  my  views  may  seem  to  con- 
flict with  cases  In  this  court  involving  a  sim- 
ilar question.  The  vice  of  a  doctrine  becomes 
more  apparent  as  Its  application  is  carried 
beyond  the  exigencies  of  the  case  which 
caused  its  evolution  in  the  first  instance.  The 
doctrine  was  first  announced  by  this  court  in 
People  V.  Mahaney,  13  Mich.  4S1.  The  ob- 
jections raised  by  the  act  in  that  case  were 
(1)  that  the  proposition  to  give  the  act  im- 
mediate effect  did  not  receive  the  necessary 
two-thirds  vote;  (2)  that  a  subsequent  act 
continued  the  respondent  in  office;  (3)  that  the 
act  violated  section  20,  art  4,  of  the  constltu- 
Uon;  (4)  that  it  violated  section  25,  art.  4, 
of  the  constitution;  (5)  that  under  the  act 
there  was  no  limit  to  the  exactions  of  the 
board,  whereas  section  13,  art.  15,  of  the  con- 
stitution required  the  legislature  to  restrict 
the  powers  of  taxation  in  cities;  and  (6)  that 
the  act  violated  the  principle  of  no  taxation 
without  representation.  The  court,  after  dis- 
cussing the  other  objections  raised,  say:  "Be- 
sides the  specific  oojections  made  to  the  act  as 
opposed  to  the  provisions  of  the  constitution, 


the  counsel  for  respondent  attacks  It  on  'gen- 
eral principles,'  and  especially  because  violat- 
ing fundamental  principles  of  our  system, 
that  governments  exist  by  the  consent  of  the 
governed,  and  that  taxation  and  representa- 
tion go  together.  The  taxation  under  the  act. 
It  is  said,  is  really  in  the  hands  of  a  police- 
board,  a  body  In  tiie  choice  of  which  the  peo- 
ple of  Detroit  have  no  voice.  •  •  •  It  can- 
not, therefore,  be  isald  that  the  maxims  re- 
ferred to  have  been  entirely  disregarded  by 
the  legislature  in  the  passage  of  this  act  Bnt 
as  counsel  does  not  claim  that  in  so  far  as 
they  have  been  departed  from,  the  constitution 
has  been  violated,  we  cannot  with  propriety, 
be  asked  to  declare  the  act  void  on  any  such 
general  objection.  An  unbroken  series  of  de- 
cisions in  this  state  has  settled  the  rule  of 
law  that  before  we  can  dedare  an  act  of  the 
legislature  invalid,  its  provisions  must  be- 
found  to  conflict  with  the  constitution."  Sec- 
tion 14,  art  15,  of  the  constitution  was  not 
referred  to  In  the  brief  of  counsel,  nor  was  it 
alluded  to  In  the  opinion.  Counsel  did  not 
claim  that  this  section  bad  been  violated,  and 
the  coint  expresdy  refrained  from  discussing 
a  provision  of  the  constitution  not  pointed  out 
or  relied  upon. 

In  People  v.  Reilly,  63  Mich.  200,  18  N.  W. 
840,  a  challenge  was  made  to  the  array  of 
Jurors  In  a  criminal  case,  upon  the  ground 
that  they  were  selected  by  persons  appointed 
by  the  governor.  Mr.  Justice  Sherwood,  re- 
ferring to  this  section,  says:  "The  commis- 
sioners appointed  by  the  governor  are  not  'Ju- 
dicial ofllcers,'  in  the  sense  in  which  those 
words  are  used  in  this  section;  and,  if  they 
were,  they  are  not  city  or  village  officers,  bnt 
county  appointees,  and  are  therefore  not  with- 
in the  provisions  of  the  section  referred  to. 
The  defendant  under  the  operation  of  the 
law,  is  In  no  way  deprived  of  his  common-law 
Jury,  nor  of  any  of  its  essential  Inddeatc 
The  mode  and  manner  of  selecting  the  Jury- 
has  always  been  a  subject  of  statutory  reg- 
ulation; and  so  long  as  the  mode  adopted  re- 
quires good  and  lawful  men  of  the  vicinage  of 
defendant  to  be  taken  from  the  body  of  the 
county,  the  respondent  has  no  cause  for  com- 
plaint on  constitutional  grounds,  and  this  is 
secured  by  the  statute  complained  of."  Jus- 
tices Champlln  and  Codlej  concurred  In  the- 
result  reached,  and  Mr.  Justice  (3ampbeQ 
writes  an  opinion  favoring  the  reversal  of  the 
Judgment  on  other  grounds. 

In  People  v.  Huribut  24  Mich.  44,  howevo-, 
the  court  was  brought  face  to  face  with  sec- 
tion 14,  art  15,  of  the  constitution,  and  it 
seems  to  me  that  the  construction  and  effect 
given  to  that  ptDvision  is  utterly  irreconcila- 
ble with  the  doctrine  of  the  Mahaney  Case. 
Mr.  Justice  Christlancy,  in  that  case,  does  not: 
refer  to  the  doctrine  of  People  v.  Mahaney. 
but,  in  discussing  the  provision  In  question 
here,  he  refers  to  the  use  of  the  word  "elect- 
ed," "in  reference  to  the  local  organization  of 
counties,  towns  and  districts,"  and  says  that, 
"cities  and  villages  being  local  organlzationa 
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overnmental  purpoaes,"  It  Is  difficult 
the  conclusion  that  an  election  by  the 
)f  such  localltieB  was  intended.  Re- 
ben  to  the  question  as  to  appoint- 
ider  the  same  proTlsion,  be  says: 
en  we  recur  to  the  history  of  the 
and  consider  the  nature  of  our  Ln- 
I,  and  of  the  government  provided 
lis  constitution,  the  vital  importance 

all  the  states  has  so  long  been  at- 

local  municipal  governments  by  the 
'  such  localities,  and  their  rights  of 
nment,  as  well  as  the  general  senti- 
bostllity  to  everything  in  the  nature 
il  by  a  distant  central  power  in  the 
linistration  of  such  local  affairs,  and 
elves  the  question   whether   it  was 

the  Intention  of  the  convention,  in 
or  the  people.  In  adopting,  the  con- 
to  vest  in  the  legislature  the  appoint- 
ill  local  officers,  or  to  authorize  them 
I  elsewhere  than  in  some  of  tlie  an- 

of  such   municipalities,   and  to  be 

without  the  consent,  and  even  in 
of  the  wishes,  of  the  proper  officers. 
Id  be  accountable  rather  to  the  cen- 
!r  than  to  the  people  over  whose  In- 
ley  are  to  preside,  thus  depriving  the 

such  localities  of  the  most  essential 
>f  self-government  enjoyed  by  other 
divisions  of  the  state,— when  we  take 

matters  into  consideration,  the  con- 
lecomes  very  strong  tbnt  nothing  of 
[  could  have  been  intended  by  the 
.    And  this  conviction  t>ecomes  stron- 

we  consider  the  fact  that  this  consti- 
ent  far  in  advance  of  the  old  one, 

power  to  the  people  which  bad  for- 
en  exercised  by  the  executive,  and 
g,  or  authorizing  the  legislature  to 
lunlclpal  organizations  a  further  pow- 
ol  legislation  than  had  before  been 
them.  We  cannot,  therefore,  suppose 
tended  to  deprive  cities  and  villages 
e  benefit  of  the  principle  of  local  seif- 
!nt  enjoyed  by  other  political  divi- 
the  state.     The  convention  must  be 

to  have  recognized,  to  some  extent, 
:hings,  and  to  have  tiad  reference  to 
1  villages  with  substantially  such  or- 
QS,  or  upon  such  principles  of  self- 
>nt,  as  had  generally  become  custom- 
:.  Justice  Campbell  says:  "Our  con- 
cannot  be  understood  or  carried  out 
:cept  on  the  theory  of  local  self-gov- 

and  the  intention  to  preserve  it  is 
larent  In  every  case  where  provi- 
ide  by  the  constitution  Itself  for  local 
hey  are  selected  by  local  men.  All 
towns,  and  school  districts  are  made 

I  upon  it.  All  elections  are  required 
local  divisions  where  electors  reside. 
i  represented  In  the  board  of  super- 
id  it  is  quite  possible  for  their  mem- 

II  tn umber  the  rest.  It  certainly  can- 
at  the  state  can  control  those  bodies 
ig  its  own  agents  there,  and  it  can- 
>s8lble  that  It  was  contemplated  that 


any  members  of  that  board  should  be  selected 
by  a  different  mode  of  election  or  appoint- 
ment from  the  rest.  Cities  may  become  coun- 
ties, and  surely  tliere  can  be  no  county  without 
popular  institutions.  Cities  have  been  Judi- 
cially declared  to  come  within  the  denomina- 
tion of  townships,'  80  far  as  to  be  entitled  to 
library  money;  and,  unless  they  are  made  to 
include  school  districts,  they  need  not  be  com- 
pelled to  have  free  schools.  No  one  would 
venture  to  assume  that  the  constitution  was 
designed  to  leave  them  in  such  a  [)osition.  It 
is  Impossible  to  read  that  document  without 
finding  the  plainest  evidence  that  every  part 
of  the  state  is  to  be  under  some  s}-Btem  of 
localized  authority  emanating  from  the  peo- 
ple. This  is  no  mere  political  theory,  but  ap- 
pears in  the  constitution  as  the  foundation  of 
all  our  polity.  There  is  no  middle  ground. 
A  city  has  no  constitutional  safeguards  for  Its 
people,  or  it  has  the  right  to  have  all  its  offi- 
cers appointed  at  home.  Unless  this  power  is 
exclusive,  the  state  may  manage  all  city  af- 
fairs by  Its  own  functionaries.  The  only  rea- 
sonable meaning  of  the  constitutional  clause 
in  question  is  that,  when  the  legislature  has 
designated  the  time  and  manner  of  appoint- 
ment or  election,  the  local  authority  shall  fill 
the  offices  as  so  ordained."  Mr.  Justice  Coo- 
ley,  in  the  same  case,  says:  "The  question, 
broadly  and  nalcedly  stated,  can  be  nothing 
short  of  this:  Whether  local  self-government 
tn  this  state  is  or  is  not  a  mere  privilege  con- 
ceded by  the  legislature  in  its  discretion,  and 
which  may  tie  withdrawn  at  any  time  at  pleas- 
ure." He  then  says,  "I  can  conceive  of  no 
argument  in  support  of  the  legislative  author- 
ity which  will  stop  short  of  this  plenary  and 
sovereign  right"  He  then  proceeds  to  the  dis- 
cussion of  certain  maxims  of  government  re- 
lating to  the  creation  and  endowment  of  mu- 
nicipal bodies,  their  control,  regulation,  and 
abolishmoit,  remarking,  however,  that:  "Sucb 
maxims  of  government  are  very  seldom  true 
in  anything  more  than  a  general  sense.  They 
never  are,  and  never  can  be,  literally  accepted 
in  practice.  Our  constitution  assumes  the  ex- 
istence of  counties  and  townships,  and  evi- 
dently contemplates  that  the  state  shall  con- 
tinue to  be  subdivided  as  it  has  hitherto  been. 
•  •  •  It  names  certain  officers  which  are 
to  be  chosen  for  these  subdivisions,  and  con- 
fers upon  the  people  the  right  to  choose  them." 
Then,  after  discussing  the  amplitude  of  leg- 
islative power  in  the  absence  of  restrictions, 
he  says:  "The  doctrine  that,  within  any  gen- 
eral grant  of  legislative  power  by  the  consti- 
tution, there  can  be  found  authority  thus  to 
take  from  the  people  the  management  of  theUr 
local  concerns,  and  the  choice,  directly  or  in- 
directly, of  their  local  officers,  If  practically 
asserted,  would  be  somewhat  startling  to  our 
people.  •  •  •  The  state  may  mold  local  In- 
stitutions according  to  its  views  of  policy  or 
expediency,  but  local  self-government  is  mat- 
ter of  absolute  right,  and  the  state  cannot  take 
it  away.  It  would  be  the  boldest  mockery  to 
speak  of  a  city  as  possessing  municipal  lib- 
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erty  where  the  Btate  not  only  sbaped  Its  gov- 
emment,  but,  at  discretion,  sent  In  its  own 
agents  to  administer  it,  or  to  call  that  system 
one  of  constitutional  freedom  under  which  it 
should  be  equally  admissible  to  allow  the  peo- 
ple full  control  in  their  local  affairs,  or  no 
control  at  all.  •  •  •  Nevertheless,  when  the 
state  reaches  oat,  and  draws  to  itself  and  ap- 
propriates the  powers  which,  from  time  im- 
memorial, bare  been  locally  possessed  and 
«xerclsed,  and  Introduces  Into  its  legfsiatton 
the  caitralizing  Ideas  of  continental  Eurt^e, 
under  which  despotism,  whether  of  monarch 
or  commune,  alone  has  flourished,  we  seem 
forced  back  upon,  and  compelled  to  take  up 
and  defend,  the  plainest  and  most  primary 
axioms  of  free  government,  as  If,  even  in 
Anglican  liberty,  which  has  been  gained  step 
by  step  through  extorted  diarters  and  bills  of 
rights,  the  punishment  of  kings  and  the  ovei^ 
throw  of  dynasties,  nothing  was  settled,  and 
nothing  was  established.  But  I  think  that,  so 
Car  as  is  important  to  a  decision  of  the  case 
before  ns,  there  iaan  express  recognition  of  the 
right  of  local  authority  by  the  constitution. 
That  Instrument  provides  that  'Judicial  offi- 
cers of  cities  and  villages  shall  be  elected; 
that  aU  other  officers  shall  be  elected  or  ap- 
pointed at  such  time  and  in  su(^  manner  as 
the  legislature  may  direct'  It  is  conceded 
that  all  elections  must,  under  this  section,  be 
by  the  electors  of  the  municipality.  But  it  is 
to  be  observed  that  there  Is  no  express  dec- 
laration to  that  effect  to  be  found  in  the  con- 
stitution; and  it  may  well  be  asked  what 
there  is  to  localize  the  elections  any  more  than 
the  appointments.  The  answer  must  be  that 
In  examining  the  whole  instrument  a  genial 
intent  is  found  pervading  it,  which  clearly  In- 
-dlcates  that  these  Sections  are  to  be  by  the 
local  voters,  and  not  by  the  legislature,  or  by 
the  people  of  a  larger  territory  than  that 
Immediately  concerned.  I  think,  also,  that, 
when  the  constitution  is  examined  in  the 
light  of  previous  and  contemporaneous  history, 
the  like  general  intent  requires,  in  language 
-equally  clear  and  imperative,  that  the  choice 
of  the  other  corporate  ofllcnv  shall  be  made  in 
some  form,  either  directly  or  Indirectly,  by 
the  corporators  themselves.    •    •   •" 

In  AUor  T.  Wayne  Co.,  43  Mich.  76,  4  N. 
W.  482,  it  was  held  that  under  onr  consti- 
tution there  could  not  be  any  such  thing  as 
a  municipal  government  which  is  not  man- 
aged by  popular  representatives  and  agen- 
cies deriving  their  authority  fi-om  the  in- 
faabitants;  that  there  could  be  no  complete 
«lty  corporation  without  means  of  enforcing 
such  regulations  as  are  necessary  for  the 
peace  and  good  order  of  the  community; 
that  constables  are  local  peace  ofllcers;  that 
no  legislation  would  be  valid  which  retained 
the  names,  but  destroyed  the  powers,  of 
such  officers;  that,  while  there  is  an  un- 
doubted power  to  vary  the  duties  of  such 
officers,  their  duties  could  not  be  so  changed 
as  to  practically  change  the  office;  that, 
when  offlcera  are  named  In  the  constitution, 


they  are  named  as  having  a  known  legal 
character;  that  the  Metropolitan  police  force 
of  Detroit,  so  far  as  lawfully  constituted,  is 
merely  an  additional  force  of  constables  and 
watchmen  appointed  by  the  state  for  certain 
limited  puriMises,  and  It  cannot  supersede 
the  local  peace  officers  for  all  common-law 
purposes. 

In  Attorney  Greneral  v.  Detroit  Common 
Council,  58  Mich.  220,  24  N.  W.  887,  where 
the  legislature  undertook  to  create  a  board 
of  commissioners  of  registration  and  election 
for  the  city  of  Detroit,  it  Is  said:  "It  Is  also 
well  settled  that  onr  state  polity  recognizes 
and  perpetuates  local  government  through 
various  classes  of  municipal  bodies,  whose 
essential  character  must  be  respected,  as 
fixed  by  usage  and  recognaition  when  the 
constitution  was  adopted;  and  any  legisla- 
tion, for  any  purpose,  which  disregards  any 
of  the  fundamental  and  essential  requisites 
of  such  bodies,  has  always  been  regarded  as 
invalid  and  unconstitutional. 

In  Wilcox  V.  Paddock,  65  Mich.  28,  31  N. 
W.  609,  an  act  had  been  passed  for  the  im- 
provement of  Maple  river.  In  Clinton  and 
Oratlot  counties.  It  provided  for  an  ep- 
polntm^tt  by  the  probate  court  of  Gratiot 
county  of  a  commissioner,  whose  duty  it 
was  to  examine  the  line  of  the  proposed 
work,  and  If,  in  his  opinion,  it  was  neces- 
sary, and  for  the  good  of  the  public  health, 
he  should  proceed  with  the  work,  and  as- 
sess the  cost  thereof  in  excess  of  the  appro- 
priation upon  the  property  benefited,  and 
upon  any  township,  city,  or  village,  by  rea- 
son of  the  benefit  to  the  public  health  there- 
of. In  that  case  it  is  said:  "The  whole  the- 
ory of  the  constitution,  and  of  our  state  pol- 
ity, before  and  since  its  adoption,  looks  to 
the  imposition  of  local  taxes  for  local  pur- 
poses by  local,  officers.  By  this  act  they  are 
to  be  levied  and  expended  by  a  person  not  a 
resident  of  the  township  or  the  county  of 
which  the  persons  assessed  are  inhabitants, 
and  in  which  the  work  is  done  from  which 
the  benefits  authorizing  the  taxes  are  pre- 
sumed to  arise.  The  authority  of  the  com- 
missioner, who  is  made  the  taxing  officer,  is 
derived  from  a  court  whose  Jurisdiction  Is 
foreign  to,  and  independent  of,  the  county 
of  Clinton;  and  the  board  of  review  which 
makes  such  assessment  a  finality  is  com- 
posed of  four  members  out  of  five  as  com- 
pletely beyond  the  reach  of  the  people  taxed 
as  If  they  lived  in  another  state.  The  peo- 
ple of  Essex,  In  Clinton  county,  therefore, 
by  this  act,  are  taxed  by  officers  in  whose 
Section  they  have  no  voice,  and  whom  they 
have  no  power  to  replace  by  others  of  their 
own  choosing.    This  cannot  be  done." 

In  Board  of  Metropolitan  Police  v.  Board 
of  Auditors,  68  Mich.  576,  86  N.  W.  743,  it 
was  held  that  the  attempted  extension  of 
the  powers  of  the  police  board  to  police  cer- 
tain townships  adjacent  to  the  city  of  De- 
troit was  Illegal.  Again  It  Is  said  by  the 
court  that  under  onr  system  we  can  have  no 
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govenunentB,  general  or  Q>ecial,  that  do  not 
immediately  repreMfnt  a  popular  conBtitu- 
ency,  aod  no  pnqietly  called  gorernmental 
pover  can  be  lodged  anywbere  else,  and  that 
the  people  could  not  be  subjected  to  any  del- 
egated powers  of  government  not  exerclaed 
by  their  own  representatives. 

In  rtferrlng  to  Pec^le  t.  Mahaney,  the 
court  say  that  the  a«t  under  constdenition 
in  that  case  was  held  sufficient  to  replace  a 
city  marshal  by  the  ofltcers  substituted.  I 
am  aware  that  In  the  Hurlbut  Case,  and  In 
some  others,  an  attempt  lias  l>een  made  to 
distinguish  the  Maltaney  Cose.  The  basis 
for  the  distinction  is  that  the  Mahaney  Case 
related  to  a  police  force;  that  local  munici- 
palities have  a  twofold  character,  the  <me 
public,  and  the  other  private;  and  that  In 
the  matter  of  public  older  the  state  has  a 
special  interest,  and  the  police  force  must 
be  regarded  as  an  agency  of  the  state,  ratta- 
er  than  of  the  city.  It  does  seem  to  me 
that  in  the  discusston  of  the  Mahaney  Case 
tliere  has  been  an  unwarranted  limitation 
as  to  tlie  force  and  effect  of  the  constltu- 
tio&al  proTislonB  relating  to  local  self-gov- 
ernment, and  that  the  invocation  of  an  im- 
plied power  to  sustain  a  legislative  act 
which  undertakes,  in  violation  of  oonstitu- 
tional  guaranties,  to  thrust  upon  a  local  ma- 
nldpattty  officers  In  the  selection  of  .whom 
tb-  inhabitants  of  that  locality  have  no 
choice,  and  make  such  officers  a  part  of  the 
permanent  system  of  local  governmeBt,  Is 
IndefensIUe.  Tbe  question  involved  Is  not 
whether  the  state  may  not  provMe  for  a 
state  militia.  It  Is.  not  whether  or  not  the 
state  does  not  possess  ceitain  poilee  powers, 
or  whether  It  may  not  exercise  those  pow- 
ers. The  power  to  appoint  a  state  board  of 
health,  or  an  oil  inspector,  with  his  depu- 
ties. Is  not  tMrougfat  in  question.  Nor  Is  it 
contended  that  the  preservation  of  pubUe  or- 
der or  of  public  health  Is  not  a  ssatter  of 
state  OMMsem.  The  board  -of  health  of  the 
city  of  Detroit  is  a  local  board  created  pii- 
marfly,  at  least.  In  the  interest  of  the  local- 
ity,— eristteg  because  of  the  exl8t«ice  of 
the  local  enitty.  The  question  is  whetber 
these  local  officers  may  be  appointed  by  the 
state,  simply  liecause  the  board  exercises  a 
function  In  w^ich  the  state  is  incidentally 
Interested.  It  seems  to  me  very  dear  that 
it  is  the  exercise  of  governmental  functloBS 
by  officers  selected  by  the  IniiaMtants  of 
tlie  munlclpaUty  that  is  guarantied  by  the 
constit^ion  to  the  local  entity,  end  this 
without  r^erence  to  whether  the  functions 
relate  to  matters  purely  local  In  character, 
or  matfeers  in  which  the  public  at  large  may 
have  an  Inddeotal  Inlerest.  Xiocal  ordinan- 
ces are,  as  a  rule,  closely  related  to  ^neral 
laws.  To  attempt  to  confine  the  doctrine  of 
the  Harlbat  -Case  to  such  fmctloBarles  as 
are  tbe  mere  caretakers  of  miinldpal  prop- 
erty Is  a  narrow  view  to  take  of  the  prlnd- 
ple  of  local  self-government.  In  that  case, 
THr.  Jastice  Cooley,  at  page  lOG,  says:  "What 
V.63N.W. 110.5— 28 


la  eonstttutlonal  freedom?  Has  the  admin- 
istration of  equal  laws  by  magistrates  freely 
chosen  no  necessary  place  in  It?  Constitu- 
tional freedom  certainly  does  not  consist  in 
exemption  from  governmental  interference 
in  the  citizen's  private  affairs;  In  bis  being 
unmolested  in  his  family,  suffered  to  buy, 
sell,  and  enjoy  property,  and  generally  to 
seek  happiness  in  hts  own  way.  AH  this 
might  be  permitted  by  the  most  arbitrary 
ruler,  even  though  he  allowed  liis  subjects 
no  degree  of  political  liberty.  The  govern- 
ment of  an  oligarchy  may  be  as  Jost,  as  re- 
gardful of  private  rights,  and  as  little  bur- 
densome as  any  other;  but,  If  it  were  sought 
to  establish  such  a  government,  over  our  dt- 
les  by  law,  it  would  hardly  do  to  call  upon 
a  protesting  people  to  show  wliere  In  tbe 
constitution  the  power  to  estabtish  it  was 
prohibited.  It  would  be  necessary,  on  the 
other  hand,  to  point  out  to  them  where,  and 
by  what  unguarded  words,  the  power  had 
I>een  conferred.  Some  things  are  too  plain 
to  be  written.  If  this  charter  oC  state  gov- 
ernment which  we  call  a  'constitution'  were 
all  there  was  of  constitutional  command;  if 
the  usages,  the  customs,  the  maxims,  that 
hav«  sprung  from  the  habits  of  liCe,  modes 
of  thought,  methods  of  trying  facts  by  tlie 
neighborhood,  and  mutual  responsibility  in 
neighborhood  Interests,  the  precepts  which 
have  come  from  tbe  revolutions  which  over- 
turned tyrannies,  the  sentiments  of  manly 
independence  and  self-control  which  im- 
pelled our  ancestors  to  summon  the  local 
oommuBtty  to  redress  local  evils,  Instead  of 
relying  npoa  king  or  legislature  at  a  dis- 
tance to  do  so,— If  a  pecognitlom  of  all  these 
were  to  be  stricken  from  the  body  of  our 
constitutional  law,  a  lifeless  skdeton  might 
remain.  But  the  living  splHt;  tliat  which 
gives  it  force  and  attraction,  which  makes 
it  valuable,  and  draws  to  it  the  affections 
of  the  people;  that  which  dittfaguishes  it 
from  tbe  numberless  constitutions,  so  called, 
which  In  Europe  have  been  set  up  and 
thrown  down  within  tlie  last  hundred  years, 
naany  of  which,  in  their  expresi^ons,  have 
seemed  eqaally  fair,  and  to  possess  equal 
promise,  with  ours,  and  have  only  been  want- 
ing in  the  support  and  vitality  which  these 
alone  can  give,— this  living  and  breathing 
spirit  which  supplies  tbe  interpretation  of 
the  words  of  the  written  charter  would  be 
utterly  lost  and  gone."  It  may  as  w«ll  be 
asked,  what  is  tbe  theory  of  local  self-gov- 
ernment? Is  It  the  mere  privilege  of  pro- 
viding water,  light,  and  fire  protection,  and 
of  paying  for  and  owning  the  plant?  Our 
eoQStitatlcHi  not  only  secures  to  townships 
and  counties  the  right  of  selection  of  the 
oAoers  of  those  municipalities,  but  also  the 
right  to  insist  ttiat  those  functionaries  shall 
not  be  shorn  of  their  functions;  and  this  not- 
witbstaading  tfee  fact  that  the  list  includes 
officers  wbo  have  been  termed  'state  offi- 
cers,' and  others  whose  functions  embrace 
Blatters  of  general  as  well  as  ef  leca^  con- 
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cem.  These  officers  include  the  circuit  Judg^ 
es,  probate  Judges,  Justices  of  the  peace, 
prosecuting  attorneys,  sheriffs,  school  in- 
spectors, highway  commissioners,  and  con- 
stables, all  charged  with  Important  func- 
tions. Including  the  administration  of  law, 
the  arrest  and  prosecution  for  crime,  and 
the  preservation  of  order.  It  is  not  so  much 
the  officer  as  the  exercise  of  the  function 
that  is  guarantied  to  the  locality.  In  Rob- 
ertson T.  Baxter,  57  Mich.  127,  23  N.  W.  711, 
it  was  held  that  the  essential  qualities  of 
townships  are  fixed  by  recognition  in  the 
constitution,  and  cannot  be  changed,  and 
that  public  burdens  cannot  be  laid,  under 
the  constitution,  except  by  persons  chosen 
by  the  community  in  which  the  work  is  to 
be  done.  In  Hubbard  t.  Spriugwells,  25 
Mich.  152,  by  Act  No.  414  of  1871,  the  gov- 
ernor was  empowered  to  appoint  commis- 
sioners to  improve  the  highway;  but  the 
court  held  that  the  powers  of  commission- 
ers and  overseers  of  highways  were  subject 
to  legislative  modification,  but  that  no  leg- 
islature could  abolish  the  offices,  or  take 
away  all  their  functions.  The  difficulty  that 
attended  the  determination  of  the  Alior 
Case,  supra,  was  not  tliat  officers  known  by 
another  name  had  undertaken  to  discharge 
the  functions,  but  that  the  attempt  had  been 
made  by  the  police  officers,  who  had  not 
been  chosen  by  the  locality.  There  has  not 
been  for  many  years,  in  the  city  of  Detroit, 
an  officer  known  as  a  "supervisor,"  "com- 
missioner of  highways,"  or  "overseer  of 
highways";  but  the  functions  of  such  offi- 
cers have  been  discharged  by  other  officers, 
and  no  one  has  ever  questioned  the  right  of 
substitution,  or  charged  that  the  constitu- 
tion has  been  violated.  A  health  board  is, 
under  our  statutes,  an  organic  incident  of 
every  township,  city,  or  village  in  the  state. 
In  the  Mahaney  Case  it  was  held  that  the 
police  officers  were  state  officers,  yet  in  the 
Alior  Case,  supra,  it  was  held  that  they 
could  not  supplant  the  constabulary;  and  in 
Metropolitan  Police  v.  Auditoi-s,  supra,  it 
was  held  that  these  officers  could  not  police 
territory  adjacent  to  the  city  of  Detroit,  and 
that  the  people  of  such  territory  could  not 
be  subjected  to  any  delegated  governmental 
Dowcrs  not  exercised  by  their  own  repre- 
sentatives. Why  not,  if  the  people  of  the 
city  of  Detroit  can  be  so  subjected?  Con- 
stables and  sheriffs  are  charged  with  the 
preservation  of  order,  yet,  in  respect  of  the 
mode  of  their  selection,  the  constitution 
makes  no  distinction  between  these  officers 
and  township  clerks  or  registers  of  deeds. 
The  legislature  is  authorized  to  organize 
counties  as  well  as  cities  and  villages,  and 
boards  of  supervisors  are  empowered  to  or- 
ganize townships.  When  organized,  each 
derives  its  powers,  as  to  the  selection  of  its 
officers,  from  the  constitution,  and  not  from 
the  legislature,  or  the  board  of  supervisors. 
Section  14,  art.  15,  expressly  provides  that 
"Judicial  officers  of  cities  and  villages  shall 


be  elected,  and  all  other  officers  shall  be 
elected  or  appointed,  at  such  time  and  in 
such  manner  as  the  legislature  may  direct" 
By  this  provision  the  constitutional  guaran- 
ties accorded  to  townships  and  counties,  re- 
specting the  matter  of  local  self-government, 
are  extended  to  cities  and  villages.  It  seems 
to  me  very  clear  that  the  theory  of  the  con- 
stitution is  to  organize  these  local  subdivi- 
sions as  constituent  governmental  entities, 
to  invest  them  with  the  largest  measure  of 
function  and  responsibility,  to  bring  repre- 
sentatives and  constituency  into  close  rela- 
tions, and  thus  secure  to  the  officer  the  lar- 
gest measure  of  moral  support  In  the  dis- 
charge of  his  duties,  and  to  the  locality,  be- 
ing the  most  directly  interested,  and  having 
the  1)est  means  of  information,  the  right  of 
selection  and  rejection.  I  am  aware  that 
officers  may  become  derelict  in  the  perform- 
ance of  their  duties,  but  under  the  constitu- 
tion the  leglslhture  may  provide  for  the  re- 
moval of  any  officer  elected  by  a  county, 
township,  or  school  district;  and  there  is  no 
doubt  of  the  power  to  provide  for  the  re- 
moval by  the  governor  of  any  officer  of  any 
municipality,  in  the  discharge  of  whose 
functions  the  state  has  a  special  Interest. 
The  constitution  itself  points  out  the  remedy 
in  such  case.  But  it  may  be  said,  that  a 
community  may  become  incapable  of  self- 
government,  and  in  one  of  the  cases  tliis 
language  is  used:  "The  ettect  upon  the 
whole  state  of  abrogating  local  government 
in  a  single  city  or  township,  and  leaving 
everything  to  the  unrestrained  passions  of 
bad  men,  would  Inevital^y  be  pernicious,  be- 
yond estimate."  Youngblood  v.  Sexton,  32 
Mich.  417.  Happily,  such  a  contingency  is 
a  very  remote  one.  In  Attorney  General  v. 
Detroit  Common  Council,  58  Mich.  212-220, 
25  N.  W.  409,  Mr.  JusUce  Morse  says:  "The 
nearer  the  officers  are  to  the  people  over 
whom  they  have  control,  the  more  easily 
and  readily  are  reached  the  evils  that  result 
from  political  corruption,  and  the  more 
speedy  and  certain  the  cure.  The  form  of 
our  state  government  presupposes  that  the 
people  of  each  locality,  each  municipal  dis- 
trict, or  political  unit,  are  intelligent  and 
virtuous  enough  to  be  fully  capable  of  self- 
government."  Conceding  that  there  exists, 
by  implication,  the  power  to  provide  for 
such  a  contingency,  it  is  but  an  emergency 
power,  the  exercise  of  which  is  sanctioned 
onlybythe  emergency,  and  must  then  l>e  pro- 
visional only.  It  certainly  was  not  intended 
that  such  power  could  be  invoked  to  sup- 
plant our  local  governmental  system,  or  that, 
with  the  help  of  a  mere  fiction,  there  would 
be  ingrafted  upon  that  system,  as  a  perma- 
nent structural  part  thereof,  a  feature  so- 
utterly  repugnant  to  the  whole  theory  of  lo- 
cal self-government  1  regard  the  doctrine 
of  the  Mahaney  Case  as  utterly  inconsistent 
with  the  principles  underlying  the  subse- 
quent decisions  of  this  court,  a  few  only  of 
which  have  been  referred  to,  and  am  of 
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opinion  that  the  case  should  not  be  regard- 
ed as  authority  upon  the  question  raised 
here. 


CAMPAU   T.   CHARBBNBAU.   Drain   Com- 
missioner. 

(Supreme  Court  of  Michigan.     May  21,  1896.) 

DrAINAOS— NOKRESIDSST    OWXEB — KoTICS  BT 
PUBUOATIOX. 

In  proceedings  for  the  appointment  of  spe- 
cial commissionen  to  determine  the  necessity  of  a 
drain  and  the  taldng  of  prirate  property  for  the 
aame,  where  the  name  and  residence  of  a  nonresi- 
dent owner,  who  refused  to  release,  are  known, 
notice  by  pnblication  from  wliich  said  owner's 
name  was  left  out  Ui  insufficient  to  give  jurisdic- 
tion under  Pub.  Acta  1893,  §  7,  requiring  the  cita- 
tion to  be  addressed  to  such  owner. 

Petition  of  certiorari  by  Daniel  J.  Ovjmpau 
to  review  the  actioB  of  Louis  Charbeneau, 
drain  commissioner,  in  condemnation  pro- 
ceedings.    Proceedings  quashed. 

Edwin  F.  Conely  and  Orla  B.  Taylor,  for  pe- 
titioner.    Byron  R.  Erskine,  for  respondent. 

LONG,  J.  This  proceeding  by  certiorari  Is 
brought  to  review  the  action  of  the  respond- 
ent drain  commissioner  In  the  mattv  of  clean- 
ing out  and  extending  a  drain  under  the  pro- 
Ttslons  of  Act  Na  227,  Pub.  Acts  1883,  as 
amended.  The  commissioner  made  an  order 
of  determination,  and  certain  parties  interest- 
ed released  the  right  of  way.  The  petitioner 
liere  refused  to  release,  and  application  was 
made  to  the  probate  court  of  Macomb  county 
for  the  appointment  of  commissioners.  Pe- 
titioner, who  resides  in  the  city  of  Detroit, 
had  no  notice  of  these  proceedings.  Respond- 
ent published  a  notice  as  the  statute  requires, 
but  the  notice  was  not  addressed  to  the  peti- 
tioner. Proof  of  publication  of  notice  was 
made,  and  the  commissioners  were  appointed, 
and  made  their  report  The  dram  commis- 
sioner made  his  final  order,  and  the  petitioner 
here,  having  ascertained  that  such  proceed- 
ings were  had,  brought  the  case  Into  this 
court  The  statute  requires  that  "the  citation 
(or  notice)  shall  recite  so  much  of  the  prem- 
ises as  will  show  Jurisdiction,  and  in  the  case 
of  resident  owners  who  reside  upon  the  prem- 
ises affected  by  said  drain  shall  be  addressed 
to  such  owners  by  name;  in  the  case  of  non- 
resident owners,  or  owners  residing  not  upon 
the  lands  affected.  It  shall  be  addressed  to  the 
owner  or  owners  of  the  several  descriptions  of 
land  Involved."  Pub.  Acts  1893,  i  7.  The 
principle  is  well  settled  in  this  state  that  the 
statute  authorizing  substituted  service  of 
process  or  notice  must  be  strictly  compiled 
with  In  order  to  confer  Jurisdiction  upon  the 
court  or  officer  authorized  to  act  thereunder. 
Colton  V.  Rupert,  60  Mich.  325,  27  N.  W.  520; 
Hannah  A  Lay  Mercantile  Co.  v.  Mosser  (de- 
cided at  the  present  term)  62  N.  W.  1120.  It 
appears  that  the  petitioner  was  the  only  piety 
whose  land  was  to  be  taken  by  this  condem- 
nation proceeding.    Ail  others  had  released 


the  right  of  way.  His  name  and  residence, 
it  appears,  were  well  known  to  the  commis- 
sioner, and  appeared  in  the  application  to  the 
probate  conrt  The  commissioner  had  the 
right,  imder  section  7  of  the  act  of  1893,  above 
cited,  to  serve  personal  notice  upon  him,  and 
then  could  proceed  without  publication  of  no- 
tice. He  neglected  this,  and  proceeded  by 
this  substituted  form  of  service;  and  even 
from  this  it  appears  that  the  name  of  Mr. 
Campau  was  left  out.  Some  other  questions 
are  raised,  but,  as  we  are  satisfied  that  the 
drain  commissioner  never  had  Jurisdiction,  so 
far  as  the  petitioner  here  Is  concerned,  to 
proceed  with  the  appointment  of  commission- 
ers, or  to  make  the  final  order,  we  need  not 
discuss  them.  The  proceedings  must  be 
quashed.    Tike  other  Justices  concurred. 


BOTLB  V.  WALSH. 

(Supreme  Court  of  Michigan.     May  21,  1893.) 

Rbvisw  on  Appeal— BxEMFTioNS—HoKSB  and 

Buoor. 

1.  A  finding  of  the  trial  court,  U  supported 
by  evidence,  is  conclusive  on  appeal. 

2.  Kren  though  a  person  engaged  in  the  busi- 
ness of  an  inventor  and  in  sellmg  patent  rights 
may  claim  as  exempt  a  horse  and  buggy  to  en- 
able him  to  carry  on  his  business,  yet,  where  such 
person  purchases  the  same  purely  for  speculative 
purposes,  they  are  not  exempt. 

Error  to  circuit  court,  Kent  county;  Wil- 
liam E.  Grove,  Judge. 

Action,  by  Homer  L.  Boyle  against  William 
P.  Walsh.  There  was  a  Judgment  for  de- 
fendant, and  plaintiff  brings  errw.    Affirmed. 

Rlchnrd  L.  Newnham,  for  appellant  Dun- 
bam  &  Preston,  for  appellee. 

HOOKER,  J.  The  plaintiff  appeals  from 
an  adverse  judgment  In  a  case  of  replevin 
from  an  officer  of  a  horse,  buggy,  and  har- 
ness, which  the  defendant  held  upon  a  levy 
of  execution  issued  against  the  plaintiff, 
which  property  plaintiff  claims  to  have  been 
exempt  from  levy  and  sale  on  execution. 
The  cause  was  tried  before  the  circuit  Judge, 
who  filed  a  written  finding  of  fact  tliat  the 
property  belonged  to  the  plaintiff,  was  worth 
$200,  and  was  not  exempt  from  execution, 
levy,  and  sale,  because  It  was  purchased  by 
the  plaintiff  for  speculative  purposes  only, 
in  exchange  for  patent-right  territory,  and 
was  not  necessary  in  his  business,  and  was 
held  by  him  for  the  purposes  of  sale.  Piain- 
tiS's  brief  states  that  the  sole  question  Is  as 
to  whether  a  person  engaged  In  the  business 
of  Inventor  and  selling  machines,  etc.,  can 
be  allowed  to  have  a  horse  and  buggy  in  or- 
der to  carry  on  such  business,  and,  if  sn, 
whether  the  plaintiff's  bnslness  was  such  as 
to  entitle  him  to  such  exemption  under  tlie 
eighth  subdivision  of  How.  St  {  7USU.  There 
Is  no  doubt  that  n  man  might  be  engaged 
in  a  business  of  inventing  and  selling  ma- 
chines, and  use,  and  perhaps  require,  a 
horse  and  buggy  to  enable  him  to  carry  on 
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sacli  boshiess;  and  if  be  In  good  fftlth  kept 
and  used  sncb  property  In  the  basineas.  and 
it  was  tbe  business  in  wbi<^  be  was  wboUy 
or  prlDclpaily  engaged,  be  would  be  lawfvUx 
entitled  to  tbe  exemption.  But  tbis  InridTes 
several  prerequisite  facts,  and  tbe  court  bas 
found  against  tbe  plaintiff  in  relation  to 
tbem.  An  examination  of  tbe  record  satis- 
fies us  tbat  bis  finding  is  supported  by  erl- 
dence,  and  it  is  not  open  to  review  by  as. 
His  finding  is  conclusive,  and  Is  sufficient 
to  support  tbe  judgment  Tbia  being  tbe 
only  question  discussed  by  tbe  brief  of  tbe 
plaintiff,  we  need  only  add  tbat  tbe  judgment 
must  be  affirmed.  Tbe  otb«  Justices  con- 
curred. 


DBLBRIDGE,  BKOOKS  &  FISHER  CO.  v. 
PATTERSON. 

(Supreme  Court  of  Michigan.  May  21,  1895.) 
Rbcoupmkst— Whbn  Allowsd. 
In  an  action  on  a  note  given  by  the  owner 
of  a  building  in  payment  for  materials  furnished 
the  contractor,  in  tbe  absence  of  any  warranty 
exacted  from  plaintiffs  wben  tbe  note  was  given 
or  other  ccntract  in  regard  to  the  materials,  de- 
fendant cannot  recoup  damages  on  the  ground 
that  the  material  furnished  did  not  come  up  to 
tbe  specifications  in  the  building  contract. 

Error  to  circuit  court,  Wayne  CMmty;  Rob- 
trt  E.  Frazer,  Judge. 

Action  by  the  Delbridge,  Brooks  St  Flsbec 
Company  against  £<dward  B.  Patterson. 
Tbere  was  a  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

B.  T.  Wood,  for  appelant  James  B. 
Pound,  for  appellee. 

McORATH,  C  J.  One  Crosby  contracted 
to  build  a  boose  for  defendant.  Plaintiff  fur- 
nlsbed  the  factory  work  under  a  contract 
wltb  Crosby,  who  gave  to  plalntUT  an  order 
on  defoidant  for  ^18,  tbe  anKnmt  at  tbe 
bill.  Defendant,  tm  May  18,  1880,  gave  bis 
note  to  plaintiff  tor  tbe  sum  named.  Tbe 
note  was  discounted  at  tbe  bank,  and  re- 
newed three  times.  Defendant  made  a  pay- 
ment upon  tbe  note  at  each  renewal.  Tbe 
last  note  was  given  December  31,  1889,  for 
$100,  and  suit  is  brought  to  recover  <w  this 
note.  Defendant,  claiming  tbat  the  factory 
work  fumlsbed  by  plaintiff  was  not  np  to  tbe 
speclflcationa  in  bis  contract  with  Crosby, 
gave  notice  of  recoupment,  and  recovered  a 
Judgment  against  plaintiff  for  $100.  Defend- 
ant's contract  respecting  the  factory  work, 
as  well  as  tbat  of  tbe  idaintiff,  was  wltb  Cros- 
by. Defendant  called  Crosby,  who  testified 
tbat  tbe  factory  work  was  according  to  con- 
tract wben  delivered,  but  tbat  tbe  plastering 
In  tbe  bouse,  done  tn  tbe  winter,  did  not  dry 
out  until  spring,  and  tbat  the  factory  work 
was  affected  by  the  dampness.  No  giiaranty 
was  exacted  from  plaintiff  wbea.  tbe  note 
was  given,  and  no  other  contract  entered  in- 
to respecting  tbe  factory  week.    Crosby  bmv- 


Ing  accepted  tbe  wwk,  plalntlflr 
was  performed,  and  It  could  not  b 
ble  to  defendant  for  nonperforman< 
by's  contract  Tbe  Judgment  must 
be  reversed,  and  Judgment  entere 
plaintiff,  wltb  costs  of  botb  coi 
otbw  Justices  concurred. 


PEOPLE  V.  PAIRCHIL.1 
(Supreme  Conrt  of  Michigan.  May 
DivBRsioH  or  TomcsBir  Vvs 
On  the  trial  ot  a  township  aapei 
g«d  with  converting  monqr  appnmric 
supervisors  for  township  roads  and  t 
using  Ac  same  to  bribe  voters,  the  coi 
a  verdict  of  conviction,  on  proof  that 
priation  had  been  made,  and  that  del 
drawn  the  sima  appropriated  from  tfai 
HM  error  to  refow  to  allow  defends 
that  the  money  had  been  legally  expei 
theory  that  the  appropriation  was  on] 

Exceptions  from  circoit  conrt,  B 
Andrew  C.  Maxw^  Jndge. 

Clarotce  L.  FalrcbUd  was  convfa 
ceny,  and  appeals.     Reversed. 

Slmonson,  GQlett  *  Coortrlgbt, 
lant 

MONTOOMERT,  J.  Tbe  reapa 
convicted  on  an  indictment  chargi 
was,  in  tbe  year  1892-98,  superri 
township  of  Mt  Forest,  Boy  couni 
a  meeting  of  tbe  board  o<  siipervli 
tober,  1882;  a  committee  report,  r 
iDg'  that  ttieie  be  appropriated  troi 
tlngent  fund  of  Bay  county  the  sn 
te  ttw  township  of  Mt  Porest,  to 
ed  by  tbe  snpcrvlaor  of  the  towi 
adopted.  The  Indictment  then  p 
follows:  "And  that  tbe  said  Giaren 
dilld  afterwards  received  from  i 
treasurer  of  Bay  county  tbe  said  sii 
that  be,  tbe  said  Clarence  L.  Fai 
not  use  the  said  aom  at  9300  for  t 
of  improving  tbe  roods  and  brid 
township  at  Mt  Forest  aforesaid,  ' 
fully  and  fraudulently  did  afterwa; 
a  few  days  before  the  annual  sprt 
in  the  month  of  April,  A.  D.  1891, '' 
to  secure  bis  re-election  as  supertl 
township,  and  wltb  Intent  to  di 
people  of  the  county  of  Bay,  hire  a 
a  large  number  of  nrauesldenta  to 
townsbip  of  Mt  Forest,  to  regiate 
ttaeretn,  and  to  vote  for  Urn,  tbe  sal 
Li.  Falrchild,  as  such  superviaor; 
sum  of  S-SOO,  or  the  greater  part  th 
used  by  Uie  said  Clarence  Ik  Falic 
other  poriKiae  than  securing  tats  le- 
af oresaid,  and  not  for  tbe  purpose  < 
ed  by  the  board  of  supervisors  wb 
propriatlon  was  made.  And  tbe  i 
tberef<Hre,  say  tbat  be.  the  said  C 
Faircblld,  did  then  and  there  re 
tbat  there  was  then  and  there  d 
Mm,  tbe  said  Clarence  L.  Falrchi 
money,  of  the  valoe  of  $300  In  mm 
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goods,  chattels,  and  property  of  the  county  of 
Bay,  and  that  be,  the  said  Clarence  L.  Fair- 
child,  did  ttcn  and  there.  In  manner  and  form 
as  uforesald,  fraudulently  convert  the  said 
$300  to  his  own  use."  On  the  trial  the  prosecu- 
tion proved  the  adoption  of  the  committee  re- 
port, and  tliat  respondent  received  the  money 
from  the  county  treasurer  on  an  order  drawn 
by  the  clerk,  and  this  proof  was  deemed  by 
the  circuit  Judge  sufficient  to  warrant  a  con- 
viction. The  defense  offered  to  show  affirm- 
atively that  the  money  was  expended  in  good 
faith  on  the  roads  of  the  township,  but  this 
testimony  was  refused,  and  the  circuit  judge 
directed  a  verdict  of  conviction.  The  convio- 
tion  was  clearly  against  the  rights  of  the  re- 
spondent. The  view  of  the  circuit  judge 
seems  to  have  been  tliat  tlie  order  of  tbe 
board  of  superviaors  was  onautborlzed,  and 
that,  therefore,  It  was  immaterial  how  the 
money  was  expended.  But  tbe  indictment  is 
not  framed  on  any  such  theory.  The  gist  of 
the  offense  charged  ia  very  dearly  that  of  di- 
verting ttie  fund  from  t&e  source  to  wbldi  it 
was  devoted  by  this  order  of  the  board,  aad 
its  use  for  corrupt  puiposes,  the  indictment 
treating  tbe  order  of  the  board  as  fully  au- 
thorized and  valid.  The  conviction  will  be 
set  aside,  and  a  new  trial  ordered.  The  other 
justices  concurred. 


DtrVALIi  V.  MICHIGAN  CENT.  R.  CO. 
(SupreiDe  Oonrt  of  Michigan.     May  21.  1895.) 

AOCISENT  iT  UaILROAD  CkOSSITCO. 

Deoaaa«d  went  upon  railroad  tracks  cross- 
ing a  highway,  just  as  the  gates  in  use  at  that 
point  were  going  down,  and,  seeing  a  train  ap- 
proaching on  the  second  or  third  track  from  hira. 
ran  in  front  of  the  engine  ichen  it  was  about  15 
feet  from  him,  stopped  in  the  middle  of  the  next 
track,  and,  taming  around,  watched  the  passing 
train.  While  so  engaged,  he  wag  struck  in  the 
iHtck  l»y  another  tram,  approaching  on  the  track 
where  deceased  stood,  at  a  faster  rate  of  speed 
than  usual.  Deceased  was  familiar  with  this 
crossing,  where  Hxere  were  over  a  dozen  tracks. 
Bclft,  that  deceased  was  gnilty  of  contributory 
negligence. 

Error  to  circuit  court,  Wayne  county;  Hen- 
ry N.  Brevoort,  Judge. 

Action  by  KelUe  A.  DuvaJl,  administratrix 
of  William  P.  Dnvall,  deceased,  against  the 
Michigan  Central  Railroad  Company.  From 
a  Jadgment  for  defendant,  plalntUt  appeals. 
Affirmed. 

Seth  E.  Single,  for  appellaaL  H^iry  Rus- 
sell, for  appellee. 

GRANT,  J.  PlainUfTs  decedent  was  struck 
by  the  engine  of  a  passenger  train  of  the 
Flint  &  Fere  Marquette  Railroad  Company, 
at  tbe  crossing  oa  Twentieth  street,  in  the 
city  of  Detroit,  and  instantly  killed.  Rail- 
road gates  weie  in  use  at  this  crossing,  which 
extended  across  the  bigfaway  and  over  one 
sidewalk.  The  gate  was  going  down  as  he 
passed  it,  and,  when  it  was  down,  he  was 
insida.     There  were  at  this  point  12  <v  14 


ttads.  Tbe  passeager  train  known  as  the 
"Bay  City  Train"  was  coming  from  the  west, 
on  the  second  or  third  trade  from  him  as 
he  entered,  going  north.  He  saw  this  train, 
and,  instead  oC  stopping,  ran  in  front  of  tbe 
engine  when  it  was  about  15  feet  from  bim, 
stopped  in  the  center  of  the  next  tiack, 
which  was  the  track  of  the  Flint  &  Fere 
Marquette  Railroad,  tamed  round,  and  was 
locriiing  at  the  Bay  City  train.  There  was  a 
curve  at  that  i>oint,  but  at  what  distance  it 
interfered  with  tbe  view  ot  the  engineer  and 
fireman  of  the  train  does  not  appear.  While 
he  was  standing  there  watching  the  other 
tnln,  the  Flint  &  Pa«  Marquette  train,  l>e- 
ing  beiiind  time,  came  along  at  a  faster  rate 
than  nsual,  and  struck  the  deceased,  who 
was  standing  with  his  bock  towards  it  Two 
witnesses  for  the  plaintiff  were  the  sole  wit- 
nesses of  the  accident  They  were  al>ont  30 
feet  behind  him,  and  testify  to  the  above 
facts.  They  saw  bis  feet  and  legs  under  the 
cars  of  the  Bay  City  train  as  he  was  stand- 
ing upon  the  Flint  &  Pere  Marquette  tiack. 
They  saw  him  after  the  Bay  City  train  had 
passed,  and  when  the  other  train  struck  him. 
PlaintlfTs  counsel  admits  in  his  brief  that  he 
stood  there  watching  the  Bay  City  train  for 
"probably  8  seconds."  The  deceased  was  fa- 
miliar with  tbe  crossing,  and  was  chargeable 
with  a  notice  of  tbe  danger,  and  with  the 
Icnowledge  that  trains  were  liable  to  pass  at 
any  time.  He  was  guilty  of  contributory 
negligence,  and  tbe  circuit  judge  was  correct 
in  directing  a  verdict  for  the  defendant  It 
is  unnecessary  to  discuss  the  other  questions 
raised.  Judgment  affirmed.  The  other  jus- 
tices concurred. 


NASH  V.  GERAGHTY  et  al, 
(Supreme  Court  of  Michigan.     May  21,  1895.) 

FXADOULENT  CONVSTAMOB  TO  WlITE— HOMBSTBin. 

A  conveyance  by  a  husband  to  his  wife 
in  consideration  of  her  assuming  the  inciunbran- 
ces  on  the  land,  and  accounting  to  the  children  of 
the  hnsband  for  the  homestead,  will  not  be  set 
aside  as  in  frand  of  creditors,  where  the  value  of 
the  land  does  not  exceed  the  homestead  right  to- 
gether with  the  incumbrances. 

Appeal  from  circuit  court,  Washtenaw 
county,  in  chancery;  Bdward  D.  Klnne, 
Judge. 

Action  by  Maurice  Nash  against  Mary  E. 
Geraghty  and  others.  There  was  a  decree 
for  plaintiff,  and  defendants  appeal.  Re- 
versed. 

A.  J.  Sawyer,  for  appellant  Mary  B. 
Greraghty.  J.  T.  Honey  and  M.  3.  Lehman, 
for  appellee. 

McGRATH,  O.  J.  This  to  a  bfll  filed  in  aid 
of  execution.  Robert  Geragfaty  was  the  own- 
er of  120  acres  of  land,  sabject  to  a  mortgage 
of  $2,560,,  upon  which  hlmsetf  and  family 
lived.  He  was  indebted  to  various  parties; 
and  on  June  5,  1893,  complainant  recovered 
a  judgment  against  him  before  A  justice,  a 
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transcript  of  which  was  filed  In  the  circuit; 
on  June  12,  1893,  an  execution  Issued,  and  a 
levy  made  upon  the  land  In  question.  On  June 
7, 1803,  Robert  Gsraghty  conveyed  the  land  to 
his  wife,  the  defendant  Mary  E.  Geragbty,  the 
only  consideration  behig  her  agreement  to  pay 
and  discharge  the  mortgage,  and  account  to  the 
minor  children,  when  the  youngest  became  of 
age,  for  the  homestead.  The  highest  value 
placed  upon  the  property  by  any  of  the  wit- 
nesses Is  $4,200,  and  the  lowest  $3,800.  The 
homestead  Interest  and  the  mortgage  aggre- 
gated $4,050.  Before  a  decree  Is  granted  on 
behalf  of  creditors  setting  aside  a  convey- 
ance, it  should  be  made  affirmatively  to  ap- 
pear that  the  creditors  have  been  substan- 
tially Injured  by  the  transfer.  It  does  not  so 
appear  in  the  present  case,  and  the  decree 
below  must  be  reversed,  with  costs  to  de- 
fendants.   The  other  Justices  concurred. 


DILLENBECK  v.  SIMONS  et  aL 

(Supreme  Coart  of  Michigan.     May  21,  1895.) 

NoNVoiKDER  or  Defekdants— Plba  in  Abatb- 

MENT. 

The  defense  of  nonjoinder  of  parties  de- 
fendant can  only  be  raised  by  plea  in  abatement. 
Searlcs  v.  Reed,  2»  N.  W.  S&i,  03  Mich.  485,  ex- 
plained. 

Error  to  circuit  court.  Midland  county;  Pe- 
ter F.  Dodds,  Judge. 

Action  by  Letltia  Dillenbeck  against 
Thomas  B.  ijimons  and  others.  There  was 
a  judgment  for  plaintiff,  and  defendants 
bring  error.     Affirmed. 

George  J.  Cummins,  for  appellants.  W.  A. 
Burritt,  for  appellee. 

McGRATH,  C.  J.  The  case  of  Searies  y. 
Reed,  63  Mich.  485,  29  N.  W.  8S4,  does  not 
change  the  rule  that  the  question  as  to  a 
nonjolader  of  parties  defendant  must  be 
raised,  if  at  all,  by  plea  in  abatement.  In 
that  case  suit  was  brought  in  justice's  court 
against  Reed  and  one  Worden  upon  a  Sun- 
day contract  On  the  trial  there,  plaintiff 
discontinued  as  to  Worden,  and  took  judg- 
ment against  Reed,  who  appealed  to  the  cir- 
cuit. Upon  the  trial  in  the  circuit,  plaintiff 
Insisted  that  Reed  was  liable  upon  an  im- 
plied contract  growing  out  of  negotiations 
with  Reed  prior  to  the  Sunday  in  question. 
The  trial  court,  however,  held  that  it  clearly 
appeared  that  an  express  contract  was  en- 
tered into  between  plaintiff,  on  the  one  part, 
and  Reed  and  Worden,  on  the  other;  that 
the  contract  was  made  on  Sunday,  and 
therefore  void;  that  the  law  would  not  Im- 
ply a  contract  in  such  case;  and  directed  a 
verdict  for  defendant  This  court  affirmed 
the  Judgment  Plaintiff  had  in  that  case 
commenced  suit  against  two  parties,  who 
were  liable  Jointly,  If  at  all,  in  which  case 
judgment  against  one  was  unauthorized. 
Judgment  affirmed.  The  other  Justices  con- 
curred. 


UNION  CENT.  LIFE  INS.  CO.  v.  SMITH 

et  ai. 

(Supreme  Court  of  Michigan.    May  21,  1895.) 

State  Aobxt  of  Insubanxb  Compast— Scopb  of 

AcTHORiTT— Action  on  Aoest's  Bond^ 

Advances— Instkl'ctions. 

1.  Where  the  state  agent  of  an  insurance 
company  is  charged  with  making  advances  to 
agents,  and  has  general  supervision  of  them,  no- 
tice to  him,  by  a  siibngent,  of  a  termination  of 
the  contract  and  by  the  latter'a  bondsmen  that 
they  would  no  longer  be  liable  on  the  bond  for 
advances,  is  notice  to  the  company. 

2.  In  bn  action  on  a  bond  by  which  an  agent 
bound  himself  to  pay  over  to  his  employer  "all 
moneys"  received  oy  him  "on  account  of  advan- 
ces," a  charse  that  the  bondsmen  were  liable  only 
for  moneys  advanced  for  hotel  and  traveling  bills, 
and  other  expenses  incident  to  the  employer's  busi- 
ness, was  erroneous;  it  not  appearing  that  the  ad- 
vances sought  to  be  recovered  were  unreasonable, 
or  made  in  bad  faith. 

Error  to  circuit  court,  Saginaw  county; 
Eugene  Wllber,  Judge. 

Action  on  a  bond  by  the  Union  Central 
Life  Insurance  Company  against  Norton 
Smith  and  others.  From  a  Judgment  for 
defendants,  plaintiff  brings  error.    Reversed. 

Swarthout  &  O'Keefe,  for  appellant  Har- 
ris &  Kendrick,  for  api)ellee8. 

MONTGOMERY,  J.  This  is  an  action  on 
an  agent's  bond,  with  the  following  condi- 
tion: "Whereas,  the  above  bounden,  Nor- 
ton Smith,  has  been  appointed  by  said  com- 
pany as  their  agent  for  the  purpose  of  pro- 
curing applications  for  life  Insurance,  and 
performing  such  other  duties  therewith  as 
may  be  intrusted  to  him;  now,  U  the  said 
Norton  Smith  shall  pay  or  hand  over  all 
moneys  belonging  to  said  company  which 
shall  at  any  time  be  received  by  him,  or  for 
which  he  shall  be  liable,  whether  the  same 
shall  be  or  shall  have  been  received  by  him 
personally,  solely,  or  by,  through,  or  together 
with  any  copartner,  coagent,  subagent  or 
other  person,  as  well  as  that  received  there- 
after, as  also  all  moneys  which  hereafter  he 
may  owe  said  company,  either  on  account  of 
advances  to  him,  or  otherwise,  and  shall 
faithfully  discharge  the  duties  of  said  agent, 
then  this  obligation  shall  be  void,  otherwise 
to  remain  in  full  force  and  effect;  It  being 
understood  and  agi-eed  that  this  obligation 
shall  not  be  annulled  or  revoked  without  the 
consent  of  the  above-named  company,  but 
shall  be  and  remain  in  force  so  long  as  the 
said  Norton  Smith  shall  contlne  to  be  agent 
of  said  company,  and  until  all  transactions 
under  such  agency  shall  have  been  fully 
adjusted  and  settled,  and  all  liabilities  of 
said  Norton  Smith  by  reason  thereof  shall 
have  been  discharged."  This  obligation  bore 
date  May  11th,  and  was  required  by  a  con- 
tract of  agency  l>etween  the  company  and 
Smith  bearing  date  May  10th,  and  which 
was  to  continue  in  force  for  the  term  of  one 
year  from  date,  subject  to  be  terminated  by 
the  company,  for  good  cause,  and  with  a 
proviso  that  it  should  not  be  blndinx  upon 
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the  company  until  the  bond  bad  been  fur- 
nished. The  plaintiff  offered  testimony  tend- 
ing to  Btao-sv  that  advances  were  made  to  the 
agent  from  time  to  time,  beginning  with 
May  13,  1880,  and  ending  on  the  20tb  of 
NoTember  of  the  same  year,  amounting  in 
the  aggregate  to  $447.45,  and  that  defendant 
Smith  was  entitled  to  credits  amounting  to 
$135.16,  leaving  a  balance  due  the  company 
of  $312.29.  The  defendant  then  offered  tes- 
timony tending  to  show  that  defendant 
Smith  continued  in  the  employment  of  the 
company  under  this  contract  until  June  10th, 
when  he  quit  the  employment,  and  gave  no- 
tice to  the  state  agent,  Mr.  G.  C.  Kelso,  that 
be  would  no  longer  work  under  the  contract, 
and  could  not,  and  that  the  bondsmen  gave 
notice  to  a  Mr.  Howell,  a  local  agent  of  the 
company  at  Saginaw,  who  in  turn  communi- 
cated the  fact  to  tha  state  agent,  Mr.  Eelso, 
the  substance  of  which  notice  was  that  the 
sureties  would  no  longer  hold  themselves  ac- 
countable for  the  dealings  of  defendant 
Smith;  that  thereupon  there  was  an  agree- 
ment made  between  Mr.  Kelso  and  Smith, 
by  the  terms  of  which  Kelso  agreed  to  ad- 
vance to  Smith  $25  per  week,  which  he  was 
to  receive  In  any  event,  and,  If  commissions 
at  the  rate  of  50  per  cent  on  premiums  ex- 
ceeded the  same,  his  compensation  was  to  be 
increased  to  that  rate,  and  that  the  advan- 
ces made  after  June  10th  were  made  under 
this  agreement,  and  that  it  was  expressly 
agreed  that  the  sureties  were  to  be  dis- 
charged. 

It  Is  strenuously  Insisted  by  the  plaintiff's 
counsel  that  it  Is  not  shown  that  the  state 
agent  had  authority  to  employ  agents  on  be- 
half of  the  company.  There  was  no  direct 
evidence  of  authority  to  employ  agents  on 
the  company's  behalf,  and  at  the  charge  of 
the  company;  but,  in  our  Judgment,  the 
more  important  question  is  whether  notice 
to  the  state  agent  of  the  new  relation,  and  of 
the  terms  under  which  the  advances  would 
be  received.  If  at  all,  was  notice  to  the  com- 
pany. The  circuit  Judge  charged  the  Jury 
as  follows:  "If  you  should  find  that  the 
state  agent,  under  the  testimony  In  this  case 
was  vested  with  the  general  powers  vested 
in  state  agents  in  the  supervision  of  the 
business  and  agents  in  the  state,  and  re- 
ceived remittances  from  the  agent,  or  made 
advances  to  the  agent,  or  that  no  one  else 
bad  correspondence  with  the  agent  but  him, 
then  a  notice  to  him  is  a  notice  to  the  com- 
pany. I  think  the  company  is  charged  to 
receive  notice  through  the  state  agent  My 
Judgment  Is  there  was  no  need.  In  order  to 
cease  doing  business  under  this  contract,  to 
bring  the  notice  home  to  the  central  office." 
We  think  this  instruction  correctly  embod- 
ied the  law.  The  question  In  the  case  was 
whether  the  advances  which  were  made  aft- 
er Jnne  10th  were  made  In  reliance  upon  the 
bond  In  suit  It  seems  clear  enough  that 
the  agent  through  whom  these  advances 
were  made  had  authority  to  receive  notice 


that  they  were  not  being  received  under  the 
original  contract  of  hiring.  Indeed,  It  be- 
comes a  question  as  to  what  the  advances 
were  for;  and  the  state  agent,  as  represent- 
ing the  company  in  making  the  advances, 
and  presumptively  possessing  the  authority 
also  of  withholding  them,  was  bound  to  act 
in  that  matter  upon  the  notice  which  he  re- 
ceived directly  from  the  agent  A  different 
question  might  be  presented  If  the  agent 
was  charged  with  withholding  premiums  col- 
lected. But  such  is  not  this  case.  The  per- 
son cliarged  with  making  advances  had  no- 
tice, as  the  defendant's  testimony  tended  to 
show,  not  only  that  the  advances  would  not 
be  received  upon  the  credit  of  the  bond  in 
suit  but  he  further  is  shown  to  have  as- 
sented to  a  new  arrangement,  by  which  they 
were  to  be  advanced  upon  the  personal  cred- 
it of  the  agent  To  this  extent,  at  least  his 
relation  to  the  transaction  was  such  as  to 
make  his  acts  binding  upon  the  company. 

This  is  the  principal  question  involved  In 
the  case,  and,  If  we  could  be  convinced  that 
the  Jury  determined  the  case  upon  this 
point  the  other  questions  would  not  call  for 
discussion.  But  the  whole  case  was  sub- 
mitted to  the  Jury,  and  among  other  Instruc- 
tions was  the  following,  relating  to  the  ad- 
vances: "The  company  only  had  the  power 
to  charge  the  sureties  for  advances  to  the 
extent  of  the  payment  of  hotel  bills,  travel- 
ing expenses,  and  other  expenses  incident  to 
the  transaction  of  the  company's  business; 
and.  If  you  find  that  the  advances  were 
made  in  excess  of  that  extent  they  cease  to 
bind  these  sureties.  You  will  ascertain, 
when  you  come  to  examine  the  account  here, 
as  shown  by  these  vouchers,  that  advances 
were  made  from  the  18th  of  June  down  to 
the  20th  of  November,  and  these  advances 
amount  to  $447.45."  We  think  this  instruc- 
tion was  erroneous.  The  bond  itself  contem- 
plated that  advances  would  be  made  to  the 
agent  There  is  no  evidence  in  the  case,  if 
it  be  assumed  that  the  original  contract  con- 
tinued, which  shows  any  bad  faith  on  the 
part  of  the  agents  of  the  company  In  mak- 
ing these  advances,  or  which  tends  to  show 
that  they  were  tinreasonable  In  amount  We 
think,  under  these  circumstances,  the  limita- 
tion as  to  the  amount  of  advances  ought  not 
to  have  been  made. 

There  are  numerous  other  questions  raised 
in  the  record,  but,  we  think,  none  which  re- 
quire special  discussion,  in  view  of  the  con- 
clusion we  have  reached  upon  the  two  points 
referred  to.  Judgment  will  be  reversed,  and 
a  new  trial  ordered.  The  other  Justices  con- 
curred. 


YOUELL  V.  KBIDLBR. 
(Supreme  Court  of  Michigan.     May  21,  1895.) 
Obal  Lbabe — Evidence — Qubstio?!  fob  Jurt. 
In  an  action  for  rent  it  appeared'  that 
plaintiff  consented  to  the  assignment  of  a  nm 
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araifmable  Inase  of  ihe  pmnises  on  conditioii  that 
the  IpsBee  should  be  liable  if  the  assignee  failed 
to  pay  tlip  rent,  and  that  defendant  airanKed  to 
bay  oat  tho  assignee;  and  plaintiff  testified  that, 
at  a  meetin;  of  all  the  parties  for  perfecting  this 
purchase,  plaintiff  made  an  oral  lease  of  the  prem- 
ises to  defendant.  Defendant  testified  that  on 
this  occasion  plaintiff  consented  to  his  occupancy, 
bnt  was  to  look  to  the  original  lessee  for  the 
rent.  The  lessee  testified  that  plaintiff  agreed 
to  let  defendant  take  the  assignee  s  place  on  con- 
dition that  the  lessee  be  liable  for  the  rent.  The 
assignee  surrendered  possession  to  defendant. 
Hdd,  that  the  question  whether  plaintiff  and  de- 
fendant entered  into  an  oral  lease  was  for  the 
jury. 

Error  to  circuit  court,  Kent  county;  Allen  C. 
Adslt,  Judge. 

Action  by  Aylena  Tonell  against  Andrew  J. 
Krldler  for  rent  From  a  Judgment  for  plain- 
tiff, defendant  appeals.   Affirmed. 

Charles  A.  Watt;  foe  appelant.  Lombard 
BroB.,  for  appellee. 

HOOKER,  J.  Plaintiff,  being  owner  of  a 
building,  leased  the  same,  by  written  lease,  to 
Gerritt  Vander  Meulln,forone  year,  at  a  month- 
ly rental  of  $83.33,  payable  in  advance  upon 
the  1st  day  of  each  and  every  month.  Vander 
Meulin  covenanted  that  he  would  not  assign 
or  transfer  the  lease,  or  sublet  the  premises, 
without  the  written  assent  of  the  plaintiff. 
The  lease  commenced  June  3,  1803,  Vandw 
Meulin  going  into  possession  immediately.' 
On  June  10,  1893,  lie  assigned  the  lease  to 
Amberg  &  Bro.  On  July  13th,  Amberg  & 
Bra  assigned  to  Locey.  Plaintiff  claimed 
that  both  of  these  assignments  were  without 
the  plaintiff's  knowledge  or  consent  About 
the  time  (and,  plaintiff  claims,  before)  Locey 
took  possession,  Vander  Meulin  called  upon  the 
plaintiff,  and  asked  her  to  consent  to  Locey's 
occupancy,  which  she  did.  She  says  that  she 
stated  that  if  Locey  failed  to  pay  the  rent  she 
should  still  look  to  Vander  Meulin  for  it.  Locey 
paid  two  mouths'  rent  About  October  1, 1883, 
the  defendant,  Kridler,  arranged  with  Locey 
to  buy  him  out,  and  Krldler  and  Vender  Meu- 
lin called  upon  the  plalntiiT  in  relation  to  the 
matt».  The  plaintiff  testified  that  Vander 
Meulin  said  be  had  no  money  to  keep  the 
place,  and  that  Mr.  Kridler  was  responsible, 
and  that  she  thereupon  made  an  oral  lease  to 
him  at  the  same  rental,  and  be  went  into 
posaeaaion.  Kridlo-  testified  that  on  this  oc- 
casion she  consented  to  his  occupancy,  but 
told  Vander  Meulin  that  she  should  look  to 
him  for  the  rent.  Vander  Meulin  says  that 
she  said  she  was  satisfied  to  let  Kridler  take 
Looey's  place,  so  long  as  he  paid  the  rent,  and 
that  if  he  did  not  pay  it  she  should  look  to 
him  (Vandn  Meulin).  He  also  said  that  he 
had  no  interest  in  the  place  at  the  time,  and 
went  with  Kridler,  to  call  upon  the  plaintiff, 
for  the  accommodation  of  Locey,  who  could 
not  speak  English.  Vander  Meulln's  testimo- 
ny is  substantially  in  accord  with  the  plain- 
tiff's, in  relation  to  the  talk  about  Locey,  and 
be  said  he  told  her  be  had  sold  out  to  Locey. 
Kridler  entered  October  1st,  and  occupied  a 
month  and  14  days,  when  he  sold  out  to  Har- 


ver.  The  coort  sabmitted  tbe  case  to  tbe  Ju- 
ry upon  the  claim  by  the  plaintiff  that  she 
made  an  oral  lease  to  Kridler,  who  to4^  pos- 
session under  it  upon  a  SBrreitder  by  Vander 
Meulin,  and  a  verdict  was  rendered  in  the 
plaintiff's  favor,  from  which  defendant  ap- 
pealed. 

Tbe  defendant  alleges  error  in  the  refusal 
to  give  certain  requests,  upon  the  following 
grounds:  "(1)  Because  there  was  no  contract 
relations  between  the  parties.  (2)  Because,  at 
most,  defendant  was  merely  a  subtenant  and 
could  not  be  sued  by  the  original  lessor.  (3) 
Because,  If  the  court  should  consider  the  de- 
fendant was  an  assignee  of  the  lease,  he  bad 
reassigned,  and  theieby  avoided  the  obliga- 
tion." The  cotirt  submitted  to  the  Jury  the 
question  of  fact  wbetber  an  oral  lease  was 
made  between  these  parties.  This  was  right 
unless  it  can  be  said  that  the  evidence  con- 
clusively showed  that  no  such  lease  was  made, 
or  unless  the  condition  of  affairs  precluded  her 
from  making  a  valid  lease  to  him.  There  was 
certainly  evidence  tending  to  support  the 
plaintiff's  theory.  The  contention  that  her 
conduct  bad  been  inconsistent,  by  reason  of 
various  notices  to  quit  served  by  her  attorney 
upon  different  persons,  was  for  tbe  Jury.  We 
think,  also,  that  there  was  evidence  which  Jim- 
tifled  the  Jury  in  finding  a  surrender  of  the 
premises  by  Vander  Meulin  at  the  time  o<  tbe 
arrangement  with  Kridler.  It  is  not  disputed 
that  Vander  Meulin,  as  the  representative  of 
Locey,  conducted  the  negotiations  for  Krid- 
ler's  occupancy.  Whatever  they  were,  tbey 
bound  him  and  Locey,  and  Locey  acquiesced 
by  yielding  possession  to  Kridlo*.  These  ne- 
gotiations and  circumstances  may  have 
amounted  to  a  surrender  of  the  term,  and  a 
leasing  to  Ki-ldler.  aa  tbe  plaintiff  asserts. 
See  Logan  v.  Anderson,  2  Doug.  101;  Donk- 
ersley  v.  Levy,  38  Mich.  59. 

It  is  unnecessary  to  discuss  the  other  as- 
stgnmonts  of  error.  Tbe  Judgment  will  be 
affirmed.    Tbe  other  Justices  concurred. 


KRADSE   V.   EQUITABLE  LIFE  ASSUK. 

SOC.  OF  UNITED  STATB& 
(Supreme  Court  of  Michigan.     May  21,  1895.) 

IHSUBANCB  —  CHAXOB  IN  CONTRACT  —  AOTION  BT 
ADMI  N 1 8THA  Ton— W ITSBSB. 

1.  After  a  contract  of  insurance  was  made 
and  a  note  accepted  for  the  premium,  tbe  policy 
was  returned  for  the  piu-pose  of  changing  the 
terms  of  payment  and  the  beneficiaries.  In  an 
action  for  the  amount,  defendant  claimed  that  a 
new  policy  issued  instead  of  the  first  one  before 
tbe  premium  had  been  earned,  and  that  by  a 
mistake,  tbe  full  amount  of  the  note  was  col- 
lected, which  mistake  was  promptly  corrected, 
and  the  amount  tendered  back.  Hdd,  that  it 
was  for  a  Jury  to  determine  from  all  the  circum- 
stances whether  there  was  a  new  agreement  or 
not 

2.  Where  an  administiatsr  sacs  for  life  in- 
surance, he  can  only  recover  on  proof  that  de- 
cedent's estate  has  an  interest  in  the  policy. 

3.  In  an  action  on  an  insurance  policy  after 
the  death  of  insured,  the  testimony  of  a  derk  in 
the  office  of  an  agent  of  the  oompany  is  admiaai- 
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the  terma  of  an  igreement  between  \n- 
L  the  agent  for  a  change  in  the  policy, 
oa  not  being  an  interested  party  to  the 


:o  circuit  court,  Wayne  county;  An- 
Maxwell,  Judge. 

oo  policy  of  insurance  by  Samuel 
administrator  of  Benjamin  Kranse, 
,  against  the  Equitable  Life  Assnr- 
lety  of  the  United  States.  PlainUfT 
;ment,  and  defendant  bring*  error. 
I- 

ue  was  before  us  at  the  January 
H.  99  Mich.  461,  58  N.  W.  498.  Up- 
x;ond  trial  plaintifT  recovered.   The 

submitted  to  the  Jury,  with  the  in- 

that  if  they  should  find  that  the 
;y  was  surrendered  under  an  agree- 

change  the  beneflciary,  and  that 
It  was  carried  out  and  the  change 
the  plaintiff  could  not  recover,  but 
his  agreement  was  not  carried  out, 
tiS  was  entitled  to  recover.  After 
ng  of  the  letter  found  In  the  former 
plaintiff  wrote  two  other  letters  to 
It  of  the  company  at  Detroit,  de- 
the  delivery  of  the  first  policy.  In 
these  letters,  the  general  agent,  un- 

of  March  25th,  wrote  plaintiff  as 

"Your  brother  applied  for  $1,000 
antral  premium,  for  which  he  gave 
effron  a  note  of  H&.TO.  He  after- 
ime  to  this  office,  and  Informed  me 
ras  not  able  to  carry  the  Insurance, 
he  could  not  pay  the  premium,  and 

the  policy.  I  tben  proposed  that, 
luld  pay  the  quarterly  premium,  I 
tr*  the  policy  changed,  and  he  could 
(>remlum8  quarterly,  amount  $12.91. 
ented  to  thla  arrangement.  The 
It  with  him  was  as  follows:  I  was 
le  note  until  the  return  of  the  policy 
When  advised  that  the  policy  was 
to  this  office,  be  promised  to  come 
ake  possession  of  It,  and  pay  the 
'  premium,  and  I  would  surrender 
This  promise  was  not  complied 
wrote  him  at  least  two  letters,  ad- 
m  that  the  policy  was  here  for  hia 
X.  To  these  letters  I  never  received 
I  afterwards  gave  the  note  to 
iffron,  and  requested  him,  if  possi- 
id  Kranse,  and  collect  the  quarterly 

of  $12.91,  and   returned   him   the 

also  to  collect  the  second  quarterly 
,  provided  a  bealth  certificate  would 
ihed  by  the  assured.  This  Is  the 
utter  and  all  the  Instructions  that 
n  given.  Mr.  Heffron  erred  in  for- 
th* note  for  collection  without  In- 
B,  as  before  mentioned.  As  the  case 
ids  Mr.  Heffron  Is  entitled  to  only 
quarterly  premium  of  $12.91.     The 

for  the  second  and  third  quarter 
e  delivered  on  payment  of  the  pre- 
nly  on  receipt  of  a  satisfactory 
rtlflcate  from  one  of  onr  medical  ex- 

The  attorney  has  been  instructed 


to  return  yon  the  money,  less  $12.91."  Plain- 
tiff testified  that  his  brother  told  him  that 
be  Intended  to  have  the  policy  changed  so 
as  to  make  the  payment  of  premiums  quar- 
terly, and  the  loss,  if  any,  payable  to  his 
mother,  or.  If  she  did  not  survive  him,  to 
bia  unmarried  sisters.  A  second  policy  was 
made  out  corresponding  in  all  respects  wltb 
the  first,  except  that  the  payments  were  to 
be  quarterly,  of  $12.91  each,  and  the  loss  was 
made  payable  to  his  mother  If  she  survived 
Mm,  and  if  not  to  his  unmarried  sisters. 
This  policy,  at  the  date  of  his  death,  was  in 
the  hands  of  the  general  agent  The  amotnit 
of  the  premium  of  the  second  policy  ex- 
ceeded the  first  by  $2.94.  Practically,  how- 
ever, the  premium  was  the  same,  the  differ- 
ence being  interest  Defendant  gave  evi- 
dence tending  to  show  that  Mr.  Heffron,  the 
solicitor,  had  been  charged  with  the  amount 
of  the  note  by  Mr.  Day,  to  wbom  the  same 
bad  been  delivered;  that  Mr.  Day  returned 
the  note  to  Heffron,  stating  that  he  had  no 
right  to  collect  any  more  than  the  first  quar- 
terly premium,  that  Heffron  had  been  cred- 
ited back  with  the  amount  of  the  note  less 
such  quarterly  premium;  that  Heffron  sent 
the  note  to  au  attorney  at  Ann  Arbor  for 
collection,  without  any  other  Icstructions  ex- 
cept to  coUect;  that  plaintiff,  for  his  broth- 
er, paid  to  the  attorney  at  Ann  Arbor  the 
full  amount  of  the  note,  which  amount  was 
offered  to  Mr.  Day,  who  refused  to  receive 
It;  that  the  attorney  tendered  the  amount 
back  to  the  plaintiff,  who  refused  to  receive 
It;  that  at  that  time  plaintiff  was  sick  with 
a  disease  from  which  h«  died  December  15tb 
following;  that  defendant  charged  the  first 
premium  for  a  year  to  Mr.  Day;  that,  on 
receiving  the  first  p<mcy  and  Issuing  the  sec- 
ond, the  some  was  credited  back,  except  the 
premium  for  one  quarter.  The  father  and 
mother  and  the  sisters  of  the  deceased  as- 
signed all  their  interest  In  the  policy  to  the 
plaintiff,  which  assignment  was  forwarded, 
with  proofs  of  death,  to  the  defendant.  A 
proper  tender  of  the  second  year's  premium 
was  made  to  the  defendant 

Atkinson  &  Halgh,  for  appellant.  Bdward 
A.  Oott  (Alfred  Russell,  of  counsel),  for  ap- 
pellee. 

GRANT,  J.  (after  stating  the  facts).  1.  A 
valid  contract  of  Insurance  was  consummat- 
ed by  the  issuance  of  the  first  policy  and 
the  acceptance  by  Day  of  a  note  for  the 
premium.  The  mere  fact  that  the  policy  was 
returned  to  the  general  agent  and  by  him 
to  the  company,  for  the  sole  purpose  of  chan- 
ging the  terms  of  payment  and  the  bene- 
ficiary, did  not  operate  to  cancel  the  iwlicy, 
nor  give  the  right  to  demand  a  new  health 
certificate.  Nor  is  it  claimed  by  the  defend- 
ant that  a  new  certificate  was  required  un-' 
til  after  default  in  the  payment  of  the  pre- 
mium. It  Is,  however,  insisted  on  behalf  of 
the  plaintiff  that  the  payment  of  the  note 
on  Mai-ch  13,  1890,  after  the  negotiations  fo*' 
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the  change  In  the  policy,  established  Its  va- 
lidity; that  the  deceased  had  then  the  right 
to  treat  it  as  in  force,  and  to  pay  the  an- 
nual premium  for  the  second  year;  and  that, 
having  tendered  it,  he  Is  entitled  to  recover. 
We,  however,  feel  compelled  to  hold  other- 
wise. If  the  statements  of  Mr.  Day  in  his 
letter  were  true,  he  had  complied  with  the 
new  arrangement  with  the  assured,  and  held 
the  second,  policy  for  delivery  to  blm  when 
called  for.  If  the  defendant's  testimony  was 
true,  the  mistake  in  collecting  the  full  amount 
of  the  note  was  promptly  corrected,  the  as- 
sured notified,  and  the  amount  tendered 
back.  Under  such  circumstances,  the  collec- 
tion of  the  note  cannot  be  held  to  have  op- 
erated as  a  waiver  of  the  new  agreement, 
if  there  was  one,  and  to  have  conclusively 
established  the  restoration  of  the  first  policy. 
It  became,  therefore,  a  question  of  fact  for 
the  Jury  to  determine  whether,  under  all  the 
evidence,  such  an  agreement  was  made,  and 
whether  It  was  in  force.  Plalntilf  sued  as 
administrator,  and  not  as  assignee.  He 
therefore  could  recover  only  upon  proof  of 
the  existence  of  the  first  policy,  for  the  es- 
tate of  the  deceased  had  no  Interest  in  the 
second  policy.  The  question  was  therefore 
properly  left  to  the  Jury,  and  It  remains  to 
determine  whether  any  error  occurred  upon 
the  triaL 

2.  Testimony  of  a  clerk  or  stenographer  in 
the  office  of  Mr.  Day  was  offered,  to  show 
that  she  was  present  when  the  alleged  agree- 
ment was  made  between  the  assured  and 
Mr.  Day  for  a  change  in  the  policy,  and 
what  it  was,  and  excluded  upon  the  ground 
that  the  facts  were  equally  within  the  knowl- 
edge of  the  deceased,  and  inadmissible  under 
the  statute.  This  was  error.  She  was  not 
an  "officer"  or  agent  of  the  company,  with- 
in the  meaning  of  the  statute.  Brennan  v. 
Railroad  Co.,  93  Mich.  100,  63  N.  W.  858.  In 
fact,  she  was  not  in  the  employ  of  the  com- 
pany, but  was  an  employ^  of  the  general 
agent  In  Detroit 

3.  We  think  the  court  committed  error  in 
saying  to  the  Jury  that  the  defendant  Insist- 
ed upon  a  new  examination  for  a  health  cer- 
tificate, as  a  condition  precedent  to  the  Issue 
and  delivery  of  the  second  policy.  The  com- 
pany could  not  and  did  not  make  such  a 
claim.  It  only  claimed  such  right  In  case 
the  assured  had  defaulted  In  the  payment  of 
his  premium,  which  It  Insisted  he  had  done. 
The  eftect  of  such  default,  if  any  there  were, 
is  not  now  before  us,  and  upon  It  we  express 
no  opinion. 

Judgment  reversed,  and  new  trial  ordered. 
The  other  Justices  concurred. 


FISHER  V.  LEE. 
(Supreme  Coart  of  Iowa.     May  20,  1895.) 

pubchabb  bt  aoert—evidbncb— fraud  on 
Principal— Resoibsios. 
Plaintiff  employed  defendant  to  sell  her 
farm  on  commisaion.     Defendant  submitted  to 


plaintiff  a  proposition  by  one  P.  to  pay 
acre  for  the  tract,  but  did  not  disclose  fad 
ing  a  probability  that  P.  would  pay  vac 
that  sum.  Plaintiff  then  contracted  to  ee 
fendant  for  $20  per  acre,  and  defendan 
wards  contracted  to  sell  the  land  to  P.  ai 
per  acre.  Plaintiff  did  not  understand  t 
was  dealing  with  defendant  as  purchase 
she  made  me  subsequent  contract  with  b 
thought  it  was  merely  to  aid  a  sale.  1 
tract  between  P.  and  defendant  was  sabsc 
rescinded.  Bdd,  that  plaintiff  was  entit 
cancellation  of  the  contract  of  sale,  and 
possession  of  the  land,  and  to  an  acconn 
the  rents  and  profits. 

Cross  appeals  from  district  court,  H) 
county;    D.  R.  Hlndman,  Judge. 

Plaintiff  prosecutes  this  action  In  e<3 
cancel  a  certain  contract  in  writing 
sale  and  conveyance  of  319  acres  of  I 
scribed.  Issues  were  Joined  as  will  1 
er  appear.  Judgment  was  rendered  ii 
of  the  plaintiff  for  fi,591.97,  with  I 
and  a  decree  declaring  the  same  to  be 
lien  upon  the  land,  and  for  special  exc 
also  decreeing  that  plaintiff  convey  sa 
to  the  defendant  by  warranty  deed, 
ing  from  the  operation  of  the  covei 
mortgage  for  $2,500,  with  Interest  and 
crued  taxes.  Both  parties  appeal,  dei 
being  designated  in  the  record  as  ap 
Modified 


A.  N.  Boeye,  for  appellant 
tin,  for  appellee. 


Weslc 


GIVEN,  C.  J.  1.  Plaintiff,  being  thi 
of  said  319  acres  of  land,  and  desirint 
the  same,  did,  about  Septeml>er  8,  18 
ploy  the  defendant,  a  real-estate  agent 
said  land  for  her  at  the  highest  olM 
price,  and  agreed  to  pay  him  2  per  cei 
mission  on  the  price  obtained.  Ab 
12th  day  of  October,  1891,  defendant 
ted  to  plaintiff  a  proposition  in  wrltlnj 
lows:  "Make  contract  to  W.  E.  Pt 
Oeo.  W.  Lee.  Prc^MsItlon  of  W.  B. 
to  Geo.  W.  Lee  for  the  S.  W.  27  and  & 
township  94,  range  27,  Iowa,  $20  per  t 
819  acres,— for  320  acres,  leas  1  a 
Bchoolhouse  purposes,  viz.:  $100  or  n 
on  signing  contract;  $500  or  more  bj 
fore  January  1,  1892;  $1,400  or  mcH^ 
before  March  1, 1892;  balance.  If  any 
two  years.  7  per  cent  annual  interes 
assume  $2,500.00  mortgage  against  f 
be  deducted  from  the  amount  recelv 
receive  warranty  deed  when  $2,000 
been  paid;  balance,  If  any,  secured  b 
gage  against  said  farm."  October  ' 
plaintiff  and  her  husband,  C.  E.  Fist 
the  defendant,  George  W.  Lee,  exe 
written  contract  whereby  the  plaintifl 
to  sell  and  convey  to  defendant  said 
consideration  of  $6,380,  to  be  paid  as  : 
"$100  on  delivery  of  the  contract;  i 
or  before  January  1, 1892;  $1,400.00  a 
fore  March  1,  1892;  $1,880.00  on  or 
January  1,  1894.  Interest  at  7%  fn 
on  all  sums  paid;  interest  payable  ani 
It  was  further  agreed  that  the  seoon 
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e  a  mortgage  of  $2,500  upon  the  land, 
lie  Interest  thereon,  and  all  taxes  tbere- 
issessed.  It  -was  also  agreed  that  a 
I  on  the  part  of  the  second  party  to 
7  and  literally  comply  with  the  agree- 
in  his  part  should  result  in  the  termlna- 
td  forfeiture  thereof.  Ui>on  the  execu- 
t  this  agreement,  defendant  paid  to 
ff  1100,  and  thereafter  made  the  pay- 
>f  $500  provided  for.  Defendant  after- 
contracted  the  land  to  Mr.  Poimd  at 
per  acre.  Aa  to  the  foregoing  facts 
is  no  controversy.  Plaintiff  alleges 
le  proposition  from  W.  B.  Pound  was 
$22.50  per  acre,  instead  of  $20,  and 
sfendant,  with  the  intention  to  defraud 
ilntlff ,  concealed  from  her  'that  fact, 
Isely  and  fraudulently  stated  to  plain- 
it  said  proposition  in  writing  was  the 
lat  could  be  obtained  by  him,  and  that, 
;  thereon,  plaintiff  accepted  said  propo- 
and  entered  into  said  written  contract, 
iceived  said  money.  She  alleges  that 
fendant  has  received  nearly  the  entire 
.ae  price  of  $22.50  per  acre  from  W.  B. 
,  and  that  he  refuses  to  account  for  or 
I  plaintiff  the  excess  of  $2.50  per  acre 
id  by  him  from  W.  E.  Pound.  Plain- 
Es  that  said  contract  may  be  canceled, 
le  defendant  and  all  persons  claiming 
him  be  barred  from  claiming  any  right 
land  described.  Defendant  denies  that 
3  agent  for  the  plaintiff  at  the  time  of 
iking  of  said  written  proposttion,  or  at 
ne  of  the  execution  of  said  contract 
ers  that  about  the  12th  day  of  October, 
e  offered  to  plaintiff  to  buy  said  real  es- 
imself  at  $20  per  acre;  that  plaintiff 
ed  said  proposition,  and  that  said  writ- 
reement  was  subsequently  executed  in 
ince  of  said  verbal  agreement;  that  at 
me  time  it  was  agreed  that  defendant 
receive  the  commission  agreed  upon, 
me  as  if  the  land  had  been  sold  by  de- 
it  to  a  third  perscm;  and  that  to  evl- 
that  agreement  the  plaintiff  executed 
1  her  written  promise  to  pay  $77.60. 
ive  stated  sufficient  of  the  facts  and 
of  the  parties  to  show  that  the  real 
tioa  is  whether  the  written  contract  of 
iv  17,  1881,  was  entered  hito  by  the 
ff  with  the  defendant  as  purchaser,  or 
!  purpose  of  carrying  out  an  offer  from 
Dund. 

is  a  familiar  and  conceded  principle 
'  that  "an  agent  for  the  sale  of  pn^ 
lay,  with  his  principal's  consent,  pur- 
the  subject-matter  of  the  agency,  where 
cts  are  fully  disclosed,  and  the  agent 
1  good  faith,  taking  no  advantage  of 
uatloB."  Oreen  v.  Peeso  (Iowa)  60  N. 
1.  Defendant,  as  agent  of  plaintiff, 
3  this  land  to  Mr.  Pound,  of  Illinois, 
fOB  In  aearcb  of  a  farm  to  purchase, 
lant  testifies  that,  as  Mr.  Pound  was 
i  for  home,  be  said  "he  was  rather 
leased  with  the  Fisher  farm,  and  from 
lie  could  gather  In  our  conversation  up 


there,  and  what  we  had  talked  of  It  hare, 
he  thought  Mr.  Fisher  was  quite  anxious  to 
sell,  and  he  said:  'I  most  believe  there  is 
speculation  in  that  I  believe  I  would  ven- 
ture it,  any  way,  if  I  could  buy  it  cheap 
enough.'  He  says,  'Do  you  suppose  that  can 
be  bought  for  $6,000?'  'Why,'  I  says,  'I  don't 
know.  I  hardly  think  so.'"  Defendant  fur- 
ther states,  Mr.  Pound  understood  that  be 
was  to  make  that  proposition  to  plaintiff,  and 
left,  saying  that  defendant  would  hear  from 
blm  next  week.  We  are  satisfled  that  the 
defendant  regarded  Mr.  Pound  as  anxious  to 
buy  the  far.m,  and  believed  that  he  would  be 
willing  to  pay  more  than  the  price  he  had 
offered.  Now,  while  it  is  true  that  it  does 
not  appear  that  Mr.  Pound  had  made  any  oth- 
er than  the  offer  of  $6,000  prior  to  October 
17th,  we  think  it  is  equally  true  that  the  de- 
fendant did  not  communicate  to  the  plaintiff 
all  that  was  said  by  Mr.  Pound,  ma  his  evi- 
dent anxiety  to  buy  the  farm.  If  it  be  true, 
as  claimed  by  defendant,  that  he  and  the 
plaintiff  entered  into  the  written  contract, 
she  knowing  that  he  was  purchasing  the 
farm  for  himself,  and  that  bis  agency  had 
ceased,  still  his  failure  to  disclose  fully  to  the 
plaintiff  the  probability  of  a  satisfactory  sale 
to  Mr.  Pound  places  the  transaction  in  at 
least  a  questionable  light  We  are  satisfled 
from  the  evidence  that  the  plaintiff  did  not 
understand  the  agency  to  be  terminated,  nor 
tliat  she  was  dealing  with  the  defendant  as 
a  purchaser.  While  It  is  true  the  written 
contract  is  with  the  defendant  alone,  yet  we 
are  satisfied,  from  their  previous  relations, 
and  from  what  took  place  at  the  execution  of 
the  contract,  that  the  plaintiff  believed  that 
the  contract  was  to  enable  defendant  to  effect 
the  most  favorable  sale  of  the  land.  We  are 
in  no  doubt  but  that  the  plaintiff  bad  a  right 
to,  and  did,  believe  that  the  sale  of  the  land 
to  Mr.  Pound  was  by  the  defendant,  as  her 
agent,  and  that  as  soon  as  she  learned  that 
the  sale  was  for  an  agreed  price,  other  than 
$20,  she  insisted  upon  her  right  to  that 
amount 

We  understand  that  in  some  way  the  trans- 
action, as  between  the  defendant  and  Mr. 
Pound,  now  deceased,  was  canceled,  and 
that  the  only  parties  Interested  are  the  plain- 
tiff and  her  husband,  and  the  defendant, 
Lee,  and  J.  B.  Barracks,  who  was  made  a 
defendant  as  being  in  possession  of  the  land. 
The  defendant,  by  way  of  cross  bill,  and  up- 
on the  facts  as  claimed  by  him,  asks  that  the 
plaintiff  and  her  husband  be  decreed  to  con- 
vey the  land  to  him.  Our  conclusion  upon 
the  record  before  ua  is  that  tbe  defendant  is 
not  entitled  to  this  relief;  that  the  plaintiff 
is  entitled  to  a  decree  canceling  said  written 
contract  and  for  possession  of  the  land,  and 
for  an  accounting  as  to  rents  and  profits  under 
the  prayer  of  her  petition.  We  do  not  think 
that  plaintiff  is  entitled  to  Judgment  as  was 
entered  in  ber  favor,  but  to  a  decree  cancel- 
ing the  contract  The  decree  of  tbe  district 
court,  refusing  the  relief  asked  by  the  de- 
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fendant,  ie  affirmed,  and  In  all  other  respecta 
the  same  is  reversed,  and  the  case  remanded 
for  an  accounting  as  to  rents,  profits, 
amounts  paid  by  defendant,  and  taxes,  and 
for  decree  canceling  said  written  ccmtiact 
Modified  and  affirmed. 


MINEAR  et  tL  T.  HOOO  et  aL 

(Supreme  Coart  of  Iowa.     May  21,  1885.) 

Suit  for  Pabtition— Deoedbnt'8  Estate  —  8u»^ 

riOIBNCT  OF  PsTITtON  —  JCDOMBNT  BT  DEFAULT 

— Failukb  to  Answer  —  Oveukdlino  Dbucbi- 

BSU. 

1.  The  law  provides  for  the  filing  of  a  will 
«nd  appointment  of  an  execntor  directly  after 
testator's  deatb,  and  requires  the  executor  to  give 
notice  of  his  appointment  within  10  days  there- 
after. Creditors  are  given  one  year  after  such 
notice  in  which  to  file  their  daims,  and  the  execu- 
tor is  limited  to  three  yean  in  which  to  settle 
and  close  the  estate,  unless  otherwise  directed 
by  the  court.  Eeld,  that  a  petition  by  devisees 
for  the  partition  of  real  estate,  which  shows  that 
more  than  four  years  have  elapsed  since  testa- 
tor's death,  is  not  demnrrable  because  it  fails  to 
allege  that  the  estate  has  been  finally  settled  and 
is  solvent,  as  a  compliance  with  the  law  is  pre- 
sumed. 

2.  Under  Code,  i  2654,  which  provides  that 
"upon  a  decision  of  a  demurrer,  if  the  unsuccess- 
ful party  fail  to  answer  or  plead  over  the  same 
consequences  shall  ensue  as  though  a  verdict  had 
passed  against  the  plaintiff  or  the  defendant  had 
made  default,"  the  court,  upon  overruling  a  de- 
murrer, may  grant  a  decree  upon  the  pleadipgs 
without  proof  when  the  defendant  fails  to  an- 
swer or  plead. 

Appeal  from  district  court,  Calboun  county: 
Charles  D.  Goldsmith,  Judge. 

This  Is  a  proceeding  In  partition.  The 
court  granted  the  prayer  of  plaintiffs'  peti- 
tion, and  defendants  Sarah  Bell  Moody,  W. 
C.  Moody,  Jr.,  and  Peter  Turner  appeal.  Af- 
firmed. 

The  facts  are  stated  In  the  opinion. 

Cummins  &  Wright  and  O.  J.  Jolley,  for 
appellants.  Stevenson  &  Lavender,  for  ap- 
pellees Minear  and  De  Moss.  Yeoman  & 
Kenyon,  for  appellees  Corinth  Hogg  and 
Sarah  J.  Glover. 

DEBMER,  J.  The  petition  alleges,  in  sub- 
stance, that  on  or  about  November  1,  1889, 
one  W.  C.  Moody  died  intestate  in  Calhoun 
county,  Iowa,  seised  of  certain  real  estate, 
a  particular  description  of  which  it  is  un- 
necessary to  set  out;  that  his  will  was  duly 
admitted  to  probate  in  the  district  court  of 
Calboun  county,  Iowa;  that  the  deceased, 
after  making  certain  specific  tiequests,  de- 
vised and  bequeathed  the  remainder  of  bis 
estate  to  bis  five  children,  share  and  share 
alike,  viz.  W.  0.  Moody,  Jr.,  Corinth  Hogg, 
n6e  Moody,  Sarah  J.  Glover,  Lucretla  M. 
Minear,  and  Lucy  Emma  De  Moss;  that  on 
AprU  28,  1881,  W.  C.  Moody,  Jr.,  conveyed 
his  interest  in  the  estate  to  his  wife,  Sarab 
Bell  Moody,  and  that  plaintiffs  and  defend- 
ants Corinth  Hogg,  Sarah  Bell  Moody,  and 
Sarah  J.  Glover  are  each  entitled  to  an  undi- 
vided one-fifth  interest  in  and  to  tbe  real  es- 


tate of  which  tbe  testator  died  selsi 
cept  one  lot,  which  was  specifically  < 
to  Corinth  Hogg;  that  by  the  terms 
Will  the  one-fifth  interest  of  plaintlf 
Emma  De  Moss,  was  to  be  held  by  th 
otors  named  in  trust  for  her  snppo 
comfort;  that  defendant  Peter  Tnmer 
some  interest  in  and  to  two  lots  owi 
the  deceased,  but  that  his  claim  is  of 
Ildity,  and  is  a  cloud  upon  the  tit] 
should  be  canceled  of  record.  It  Is  i 
alleged  that  the  parties  cannot  agrei 
an  equitable  division  of  the  land,  and 
tlon  is  asked,  and  a  decree  quieting 
tie  as  against  Peter  Turner.  A  copy 
will  Is  attached  to  the  petition,  and 
stract  of  title  accompanies  it.  Defe 
Corinth  Hogg  and  Sarah  J.  Glover  an; 
the  petition.  One  Sarah  Grordon  filed 
tlon  of  intervention,  and  defendants 
Bell  Moody,  W.  C.  Moody,  and  Peter 
filed  separate  equitable  demurrers  to 
tition.  Tbe  demurrers  were  submit 
the  court,  and  overruled,  and,  tbe  defe 
named  electing  to  stand  thereon,  a 
was  rendered  without  the  production 
dence,  finding  that  tbe  allegations  ol 
tiffs'  petition  were  true,  and  that  the 
tiffs  were  entitled  to  a  partition  of  tb 
described.  It  was  also  found  that  i 
Minear  and  defendants  Corinth  Moo 
rah  Bell  Moody,  and  Sarah  J.  Gloi 
each  entitled  to  an  undivided  one-flftl 
est  in  the  real  estate  In  fee  simple,  ai 
plaintiff  De  Moss  is  entitled  to  the  t 
benefit  during  her  natural  life  of  a: 
vided  one-fifth  of  the  real  estate.  Pi 
sale  was  ordered,  and  a  provision  wa 
so  that  each  of  the  devisees  should  t 
for  advancements  made  tUem  by  th< 
tor.  The  prayer  of  Sarah  J.  Gordon 
tervener,  was  granted,  and  title 
in  tbe  devisees  as  against  Peter  ' 
Defendants  Sarah  Bell  Moody,  W.  O. 
and  Peter  Turner  appeaL 

Two  questions  are  presented.  It 
sisted,  first,  that  the  conrt  erred  in  < 
ing  the  demurrers,  because  it  was 
leged  in  the  petition  that  the  estate 
C.  Moody,  deceased,  had  been  flna! 
tied  and  dosed,  nor  was  It  alleged  t 
estate  was  solvent  And  the  case  of 
as  V.  Thomas,  73  Iowa,  657,  35  N.  ' 
Is  relied  upon  as  sustaining  the  p 
We  do  not  think  the  case  is  applica 
cause  the  opinion  shows  that  the  si 
commenced  before  the  year  had  expl 
filing  claims,  and  before  the  widow,  vi 
made  a  party  for  tbe  purpose  of  re 
her  to  make  an  election  as  to  wh 
would  take,  the  homestead  or  ber  d 
tive  share,  could  be  required  to  m 
election. 

Again,  tbe  fact  that  the  year  fo 
claims  had  not  expired,  and  that  the 
had  not  made  her  election,  was  plei 
answer,  and  proofs  were  taken  upon 
sues  presented.    In  the  case  at  bar  I 
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ieged  that  the  deceased  died  on  Movember 
1.  1889,  and  that  his  last  will  and  testament 
was  duly  admitted  to  probate;  that  he  de- 
vised the  real  estate  in  question  by  this  will 
to  plaintiffs  and  defendants,  as  stated.  The 
actios  was  commenced  November  29,  1893, 
more  than  four  years  after  the  death  of  the 
testatwr.  It  seems  clear-  to  us  that  the  suit 
waa  not  prematurely  brought  The  law  re- 
quires that  any  one  liaving  the  custody  of  a 
wiU  shall,  as  soon  as  he  is  Informed  of  the 
death  of  the  testator,  file  the  same  with  the 
clerk.  The  clerk  thereupon  fixes  a  day  for 
the  probate  of  the  will,  and  gives  notice 
thereof  three  consecutive  weeks,  the  last  of 
which  shall  be  at  least  ten  days  prior  to  the 
time  fixed  for  hearing.  The  executor  ap- 
pointed under  the  will  is  required  within 
ten  days  after  receipt  of  his  letters  to  pub- 
lish notice  of  Ills  appointment.  Claimants 
against  the  estate  have  one  year  after  first 
publication  of  notice  to  file  their  claims. 
And  the  executor  is  required  to  make  settle- 
ment of  the  estate  within  three  years,  un- 
less otherwise  ordered  by  the  court  It  has 
also  been  held  that  application  for  the  sale 
of  the  real  estate  to  pay  debts  will  not  be 
granted  if  not  made  within  the  time  al- 
lowed for  filing  claims,  unless  undM'  peculiar 
«qultable  circumstances.  McCrary  v.  Task- 
«r,  41  Iowa,  255;  CresweU  r.  Black,  68  Iowa, 
110,  26  N.  W.  42;  Hadley  v.  Gregory,  67 
Iowa,  167,  10  N.  W.  810;  Conger  t.  Ciook, 
Ce  Iowa,  117,  10  N.  W.  314.  It  may  be 
stated  as  a  general  rule  that  immediately 
vpon  the  death  of  a  testator  seised  of  real 
«8tate  the  title  passes  to  his  devisees,  sub- 
ject to  the  right  of  creditors  through  the  ex- 
ecutor to  subject  it,  if  needed,  to  the  pay- 
ment of  debts;  and  the  action  to  subject  it 
to  the  payment  of  debts  must  be  brought 
-within  one  year  from  tlie  giving  of  notice, 
«xcept  under  peculiar  equitable  circumstan- 
ces which  Justify  a  departure  from  the  rule 
by  a  court  of  equity.  During  this  year  par- 
tition cannot  safely  be  made,  and  ought  not 
to  be  granted;  and  this  la  what  is  held  In 
the  Thomas  Case.  After  the  year  has  ex- 
pired, the  presumption  is  tliat  it  is  not  need- 
ed for  the  payment  of  debts,- and  partition 
can  then  1>e  made,  unless  it  be  shown  in  de- 
fense that  there  is  not  enough  personal 
property  to  pay  debts,  and  that  the  execu- 
tes still  has  the  equitable  right  to  sell  the 
land  to  meet  tlie  liabilities  of  the  estate. 
TThls,  it  seems  to  us,  is  the  rule  which  ought 
to  be  adopted.  True  it  is  that  there  is  no 
statement  in  the  petition  as  to  when  the 
will  was  probated,  or  as  to  when  the  ex- 
ecutor gave  notice  of  his  appointment  but 
we  think  the  presumption  arises  that  all  per- 
sons connected  with  the  administration  of 
the  estate,  having  a  duty  to  perform,  did 
that  duty.  And,  if  this  be  true,  the  time 
has  long  since  elapsed  when  the  executor 
might  make  application  to  sell  tlie  real  es- 
tate to  pay  debts.  Our  concluslonB  are  sus- 
tained to  some  extent  by  the  sereath  para- 


graph of  the  (pinion  In  the  Thomas  Case, 
and  also  Snyder  v.  Snyder,  76  Iowa,  265,  39 
N.  W.  297.  The  demurrer  was  properly 
overruled. 

2.  The  second  question  presented  is  the 
power  of  the  court  to  grant  a  decree  upon 
the  pleadings  without  proofs.  The  petition 
was  duly  verified,  and  the  statute  provides 
that  "upon  a  decision  of  a  demurrer,  if  the 
unsuccessful  party  fail  to  answer  or  plead 
over,  the  same  consequences  shall  ensue  as 
though  a  verdict  had  passed  against  the 
plaintiff,  or  the  defendant  had  made  de- 
fault, as  the  case  may  be."  Section  2SS4. 
A  default  is  the  admission  of  plaintiff's 
cause  of  action  as  stated  in  the  petition  by 
failing  to  appear  and  answer  thereto  after 
being  duly  served  with  notice,  and  a  Judg- 
ment is  rendered  upon  the  default  as  a 
judgment  is  rendered  upon  .evidence.  Walk- 
er v.  Cameron,  78  Iowa,  316,'  43  N.  W.  199; 
Bloomer  v.  Glendy,  70  Iowa,  767,  80  N.  W. 
486;  Alexander  v.  Doran,  13  Iowa,  283; 
Brown  v.  Mallory,  26  Iowa,  469.  This  rule 
does  not  apply,  however,  to  allegations  of 
value  or  amount  of  damages.  The  court 
was  authorized  to  treat  the  allegations  of 
the  petition  as  confessed,  and  did  not  mt 
in  rendering  the  decree  without  evidence. 
Affirmed. 


STATB  V.  TIPPET, 
(Supreme  Court  of  Iowa.     May  21,  1895.) 

K^HSLADOHTEB— BVIDSHOB — AbSCMBNTS  OP 
COUMBEL— IKBTKUOTIONS. 

1.  In  B  prosecntion  for  murder,  it  appeared 
that  defendant  and  deceased  were  in  a  saloon, 
and  that  defendant  picked  np  the  proprletor'a  re- 
volver, which  was  lying  near  by,  pointed  it  at  de- 
ceaaed,  and  that  it  wai  discharged,  and  IciUed  the 
latter.  Edd  aufficient  to  suatam  a  conviction  of 
manslauKhter. 

2.  Trie  opinion  of  a  doctor  who  attended  de- 
ceaaed  after  the  Bbootlne,  and  assisted  in  the  post 
mortem  examination  of  uia  body,  is  competent  as 
to  the  cause  of  his  death. 

3.  Where  a  pnjsidan  testifies  that  he  tootc 
a  hnllet  from  the  body  of  the  deceased,  that,  when 
he  went  l>efore  the  grand  jury,  he  left  it  in  pos- 
session of  that  body,  and  identifies  it  at  the  trial, 
it  is  proper  to  admit  it  in  evidence. 

4.  Where  a  witness  testifies  as  to  defendant's 
good  character,  questions  as  to  his  knowledge  of 
particular  instances  of  trouble  which  defendant 
had  been  in,  which  elicit  no  unfavorable  replies, 
are  not  ground  for  reversal. 

5.  A  revolver  which  waa  not  identified  as  the 
one  which  defendant  had  at  the  time  of  the  shoot- 
ing is  not  admissible  in  evidence. 

6.  Statements  by  the  prosecutor,  in  opening 
the  case,  that  he  would  prove  by  the  dying  dec- 
larations of  deceased  that  defendant  killed  him, 
when  made  in  good  faith,  and  under  the  belief 
that  the  declarations  were  admissible,  are  not 
ground  for  reversal  because  the  declarations  were 
afterwards  excluded. 

7.  Statements  by  the  state's  attorney  in  the 
argument  drawn  from  the  facts  in  the  evidence 
are  not  ground  for  reversal  where  they  are  not 
shown  to  have  been  made  in  bad  faith  or  in  viola- 
tion of  the  rules  applicable  to  such  argmBents. 

8.  Where  it  appeared  tliat  defendant  point- 
ed' a  loaded  pistol  at  deceased,  and  that  it  was 
discharged,  thereby  killing  him,  an  instruction  as 
to  muuer  in  the  second  degree  is  proper; 
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9.  A  failure  in  (^TinK  specific  Instrnctloni  to 
■tate  that,  before  conricting  defendant,  the  jury 
must  be  satisfied  of  his  guilt  bejrond  a  reasonable 
doubt,  ia  not  error  when  they  are  so  instructed  in 
the  general  charge. 

10.  Where  the  defendant,  if  not  innocent,  is 
guilty  of  murder  or  manslaughter,  a  failure  to  in- 
struct as  to  crimes  lower  in  degree  than  man- 
slaughter is  not  error. 

Appeal  from  district  court,  Mahaska  coun- 
ty;  A.  R.  Dewey,  Judge. 

The  defendant  was  indicted  for  the  crime 
of  murder  in  the  first  degree.  He  was  con- 
victed of  the  crime  of  manslaughter,  and 
sentenced  to  a  term  of  six  months  in  the  pen- 
itentiary, from  which  he  appeals.   Affirmed. 

Bolton  &  Mcgoy,  J.  C.  Williams,  and  W.  S. 
Kenworthy,  for  appellant.  Milton  Remley, 
Atty.  Gen.,  Byron  W.  Preston,  and  Thomas 
A.  Cheshire,  for  the  State. 


KINNB,  J.  1.  It  Is  Insisted  that  the  ver- 
dict is  not  supported  by  the  evidence.  The 
facts,  In  brief,  as  disclosed  by  this  record, 
are  that  the  deceased  and  defendant  were  in 
a  saloon  at  or  near  the  town  of  Carbonado, 
In  Mahaska  county,  Iowa.  Both  these  par- 
ties, and  others,  had  been  Invited  by  O'Brien, 
the  saloon  keeper,  to  take  a  drink  with  him, 
and  were  standing  near  the  bar  while 
O'Brien  was  preparing  to  furnish  the  drinks. 
O'Brien  had  a  revolver,  and,  as  he  passed 
behind  the  bar,  he  laid  It  upon  an  ice  chest 
Defendant  picked  It  up,  and,  while  it  was 
in  his  hands.  It  was  discharged,  and  the  ball 
entered  the  neck  of  the  deceased,  causing  a 
wound  frOm  which  he  died.-  Defendant 
claims  he  did  not  fire  the  fatal  shot.  lie 
says  he  does  not  Imow  who  did.  He  did  not 
see  any  smoke,  nor  did  he  see  any  one  have 
a  revolver,  though  he  did  see  deceased  when 
be  fell.  It  appears  that,  when  defendant 
was  charged  with  the  crime  by  decedent's 
brother,  he  did  not  deny  It  To  another 
brother  of  deceased  he  said,  "For  God's  sake, 
not  to  tell  his  [defendant's]  mother  about  It" 
After  the  shooting,  defendant  tried  to  stop 
the  flow  of  blood  from  the  wound.  De- 
ceased told  his  brother  who  shot  him.  One 
Bolden  (a  colored  man)  was  In  the  saloon 
when  the  shooting  took  place.  He  testified 
that  O'Brien  laid  his  revolver  on  the  ice 
box;  that  defendant  picked  it  up,  and  held 
it  towards  deceased,  and  asked  him  what 
he  would  have  to  drink;  deceased  replied 
that  he  would  take  gin,  and  then  the  report 
of  the  revolver 'was  heard;  that  defendant 
held  the  revolver  in  his  hand  when  it  went 
off;  that  deceased  threw  up  his  hands,  and 
fell  backward  when  shot;  that  that  was  the 
only  shot  flre<l  at  that  time.  The  bullet  was 
taken  from  deceased's  body,  and  introduced 
In  evidence.  Defendant  offered  evidence 
fending  to  show  previous  good  reputation  for 
peaceableness  and  quietness  In  the  com- 
munity in  which  he  lived.  Defendant  was 
a  witness  In  his  own  behalf,  and  was  exam- 
ined and  cross-examined  at  great   length. 


Ilxcept  as  to  the  fact  of  hav'ng  taken 
O'Brien's  revolver,  and  that  he  had  shot  the 
deceased,  defendant's  testimony  was  not  ma- 
terially different  from  that  of  the  colored 
man.  It  appears  also  from  his  evidence  that, 
some  time  prior  to  the  shooting  of  Scott,  all 
of  the  parties  had  been  firing  the  revolver, 
and  that  It  was  out  of  repair.  Sometimes  It 
would  go  off,  and  at  other  times  it  would 
not;  that  defendant  and  O'Brien  tried  to  fix 
it  Many  other  facts  were  elicited,  and 
from  all  of  them  it  seems  reasonably  cer- 
tain that  the  facts  touching  the  shooting 
as  detailed  by  the  colored  man  are  correct 
The  location  of  the  wound,  its  appearance 
as  indicating  the  direction  from  which  the 
ball  came,  the  situation  of  defendant,  and 
other  facts,  all  point  to  the  unmistakable 
conclusion  that  defendant  fired  the  fatal 
shot  The  theory  of  the  defense  seems  to  be 
that  the  shooting  was  accidental.  Aa  we 
have  said.  It  seems  clear  that  defendant  shot 
the  deceased  with  O'Brien's  revolver.  He 
knew  the  revolver  was  out  of  order.  He 
knew  It  was  likely  to  go  off,  and  If,  under 
such  circumstances,  he  pointed  it  at  de- 
ceased, and  discharged  it,  even  accidentally, 
and  shot  deceased,  from  the  effect  of  which 
he  died,  defendant's  act  would  tie  criminal, 
even  though  he  may  not  have  intended  to 
discharge  the  weapon.  It  is  said  deceased 
and  defendant  were  friends.  That  fact  If 
It  be  a  fact,  Is  not  material.  In  view  of  the 
verdict  of  manslaughter.  We  need  not 
dwell  upon  the  facts.  We  think  the  verdict 
was  fully  warranted  by  the  evidence. 

2.  Error  is  assigned  on  the  ruling  of  the 
court  permitting  Dr.  Parry  to  give  his  opin- 
ion as  to  the  cause  of  Scott's  death.  Dr. 
Parry  attended  Scott  the  evening  of  the 
shooting,  and  after  he  was  shot  He  as- 
sisted In  conducting  the  post  mortem  exam- 
ination of  the  body,  and  «tis  properly  per- 
mitted to  give  his  opinion  as  to  the  cause  of 
death.  State  v.  Porter,  34  Iowa,  131.  Fur- 
thermore, there  Is  no  claim  In  this  record 
that  Scott  came  to  his  death  In  any  other 
manner  or  from  any  otter  cause  than  this 
pistol-shot  wound. 

3.  It  Is  said  that  the  court  erred  In  sus- 
taining certain  objections  to  questions  pro- 
pounded to  the  witness  lAzzle  Myers.  It 
seems  that  the  state's  witness  Bolden  had 
told  McCoy,  one  of  the  defendant's  counsel, 
in  his  office,  In  presence  of  Lizzie  Myers,  that 
he  thought  the  shooting  was  accidental;  and 
Bolden  so  admitted  upon  the  witness  stand, 
but  claimed  he  said  he  thought  it  was  an  ac- 
cident, until  somebody  said,  "The  damned 
nigger  had  shot  him."  Defendant  sought  to 
show  by  the  witness  Myers  that  nothing 
was  said  by  Bolden  about  the  "damned  nig- 
ger" having  shot  deceased;  and  the  court 
ruled  it  out  as  Incompetent  immaterial,  and 
Irrelevant.  Now,  we  do  not  see  how  It  was 
material  as  to  Just  when  Bolden  ceased  to 
think  the  shooting  was  accidental.  The  wit 
ness  had  admitted  upon  the  stand  that  be 
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inght  the  shooting  accidental.  There 
error  In  the  ruling. 
}  point  Is  stated,  but  not  argued,  that 
as  no  evidence  Identifying  the  bullet 
18  taken  from  deceased's  neck,  and 
t  was  error  to  admit  it  Dr.  Muir 
I  that  he  saw  the  bullet  that  was 
rom  the  wound;  that  he  took  It  out 
,  and  put  It  In  his  pocket;  that  he 
In  his  possession  when  he  went  be- 
i  grand  Jury  to  testify;  and  that  he 
ivith  the  grand  Jury.  He  identified 
let  offered  in  evidence  as  being  the 
ne  he  took  from  Scott's  body,  and 

condition  was  the  same  except  the 
;atIon  marks.  There  was  no  error  in 
Dg  the  bullet 

e  Seaton  testified  for  defendant  as 
eputatlon  for  morality  and  peaceable- 
On  cross-examination  he  was  asked: 
Idn't  hear  about  his  getting  Into  a 

Rose  Hill,  and  cleaning  out  a  board- 
se,  a  whole  house-full?"  "You  didn't 
ythlng  about  him  threatening  to  knife 
30t  a  man  at  What  Cheer?"  Both 
us  w^e  answered  in  the  negative. 
i  Gordon,  who  also  testified  as  to 
int's  good  reputation  for  peaceable- 
as  asked  in  cross-examination,  "He 
Irank  anything  either,  did  he?"  and 
ed  that  he  had  never  seen  him  drink. 
]uestlons  were  properly  objected  to, 
;  objections  overruled.  Counsel  for 
int  contend  that  astclng  such  ques- 
I  such  misconduct  on  part  of  the 
tor  as  entitles  the  defendant  to  a 
laL  It  may  be  conceded  that  the 
us  were  Improper,  as  calling  for  par- 
instances  of  difficulties  had  with  oth- 
}ns;  but.  In  view  of  the  fact  that  no 
it  testimony  was  In  fact  given,  can 
t  that  Improper  questions  were  asked 

to  have  prejudiced  the  defendant? 
e  V.  Gordon,  3  Iowa,  415,  when  such 
as  were  asked,  but  no  answers  set 
the  record,  but  the  record  did  show 
!  "state  was  permitted  to  go  into  par- 
Instances  of  difficulties  by  the  person 
hers,"  it  was  held  that  it  sufficiently 
!d  that  the  witness  "testified  of  and 
I  matters  which  ought  not  to  be  In- 
of,  and  ought  not  to  be  considered 

Jury  in  finding  their  verdict."  In 
.  Sterrett,  71  Iowa,  387,  32  N.  W.  387, 
e  was  introduced  "tending  to  prove 

[defendant]  had  previously  been  In- 
In  personal  difficulties,  and  that  on 
asion  be  had  threatened  to  shoot  a 
"  and  It  was  held  reversible  error, 
e  V.  McGee.  81  Iowa,  17,  46  N.  W. 
iras  held  that  when,  on  cross-examina- 
ch  questions  were  Improperly  permit- 
be  asked,  it  was  error,  but  without 
;e,  as  the  answers  were  favorable  to 
endant  In  the  case  at  bar  the  im- 
luestions  were  in  each  case  answered 
negative.  Nothing  was  elicited  as  a 
f  the  questions  which  could  possibly 


work  to  defendant's  detriment  If  the  an- 
swers can  be  said  to  have  had  any  effect 
at  all,  they  were  In  defendant's  favor.  We 
do  not  think  it  should  be  held  that  merely 
stating  such  questions,  without  more,  consti- 
tutes prejudicial  error. 

6.  Error  is  assigned  on  the  action  of  the 
court  refusing  to  permit  the  introduction  of 
the  revolver  in  evidence.  The  revolver 
sought  to  be  introduced  was  not  Identified 
as  the  revolver  which  defendant  had  at  the 
time  of  the  shooting.  No  one  who  was  pres- 
ent at  the  time  was  called  on  to  identify  the 
instrument.     The  ruling  was  correct 

7.  It  is  said  that  in  bis  opening  statement 
to  the  Jury,  and  in  his  closing  argument,  the 
county  attorney  was  guilty  of  such  unprofes- 
sional conduct  as  to  require  a  reversal  of 
this  case.  In  his  opening  address  the  prose- 
cutor, in  substance,  informed  the  Jury  that 
the  state  would  show  by  the  dying  declara- 
tion of  the  deceased  that  defendant  shot  de> 
ceased;  that  deceased  told  bis  brother  who 
had  shot  him.  The  dying  declarations  were 
excluded  by  the  court,  because  the  state 
failed  to  show  ttiat  they  were  made  when 
deceased  believed  he  would  soon  die.  We 
discover  no  error  in  these  opening  remarks. 
The  prosecutor  was  not  bound  to  assume 
that  he  would  not  be  able  to  establish  the  dy- 
ing declarations.  There  is  nothing  tending  to 
show  that  In  this  respect  he  acted  in  bad  faith, 
towards  counsel  or  the  court  If  he  had 
good  reasons  to  believe  that  the  dying  dec- 
larations were  admissible,  he  cannot  be 
charged  with  misconduct  in  stating  what  in 
his  Judgment,  they  would  show;  nor  Is  he 
guilty  of  misconduct  in  commenting  upon 
such  declarations,  from  the  fact  that  he 
failed  to  show  such  facts  as,  in  the  Judgment 
of  the  court  were  necessary  to  be  estab- 
lished In  order  to  admit  such  declarations  in 
evidence.  A  public  prosecutor  must  be  al- 
lowed some  latitude  in  such  matters.  His 
conduct  is  not  to  be  Judged  only  by  the  fact 
that  evidence  which  he  promises  to  produce 
may  on  the  trial  be  objected  to  and  excluded, 
but  rather  from  the  standpoint  of  what  he 
in  good  faith  might  reasonably  expect  to 
prove.  We  cannot  review  all  of  the  facts 
touching  this  complaint  It  is  sufficient  to 
say  that  they  may  well  have  Justified  the 
prosecutor  In  believing  that  he  would  be  able 
to  satisfy  the  court  that  the  declarations 
were  admissible.  That  he  failed  so  to  do  in 
no  way  reflects  upon  his  motives  or  conduct, 
so  long  as  there  Is  nothing  to  show  any  bad 
faith  on  his  part  As  to  the  statement  made 
by  deceased  to  his  brother  as  to  who  shot 
him,  no  objection  was  made  to  It  on  the 
trial  when  evidence  of  it  was  in  fact  Intro- 
duced. 

As  to  the  closing  argument  of  the  prosecu- 
tor, objection  is  made  to  his  statement  that 
the  defendant  said  that  the  "damned  nigger" 
shot  Scott.  It  is  true  defendant  denied  saying 
that,  and  It  Is  also  true  that  there  is  no  evi- 
dence as  to   who  did   use  that  language 
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Still  we  cannot  say  tbat  It  waa  error  for  tbe 
«omity  attorney  to  draw  this  Inference  from 
ail  of  the  facta  in  evldecce.  He  is  not 
bound  to  accept  tbe  defendant'a  statement 
as  tni&  He  baa  a  right,  within  reasonable 
limits,  to  draw  his  own  deductions  as  to 
facts  from  other  admitted  or  proven  facts. 
Objection  ia  made  to  this  statement:  "And 
Just  bear  in  mind,  I  tell  yon,  gentlemen, 
there  has  been  many  a  man  convicted  on 
evidence  not  half  so  atrong;  and  Just  bear 
In  mind  that  a  part  of  this  testimony  in  this 
case  is  buried  under  groond;"  also,  to  the 
statement  that  defendant  "fixed  the  revolver 
for  some  purpose,"  and  tbat  he  fixed  it  "so 
that  It  would  be  sure  and  go  oB";  and  to 
the  fact  that  Scott  was  lying  in  his  grave, 
and  "cannot  tell  his  side  of  tbe  story." 
These  and  other  lilce  statements  in  the  argu- 
ment are  much  complained  of.  We  dlscovei 
no  mlscondnct  in  referring  to  them.  Some 
of  them,  as  appears  from  the  record,  were 
made  In  response  to  statements  of  defend- 
ant's connseL  There  was  no  attempted 
statement  of  the  facta  which  counsel  alleged 
were  burled  in  the  grave  with  Scott  The 
evidence  shows  that,  prior  to  tbe  shooting, 
defendant  and  O'Brien  had  tried  to  fix  the 
revolver;  and  the  conclusion  which  tbe 
<!Otiiity  attorney  deduces  therefrom  tbat  the 
defendant  fixed  it  for  some  purpose,  so  ft 
would  be  sure  to  go  off,  if  not  correct,  was 
At  least  not  unwarranted.  Why  should  tt 
be  held  to  be  misconduct  for  a  prosecutor  to 
refw  to  the  fact  that  Scott  was  dead,  that 
he  could  not  tdl  his  side  of  the  story7  That 
waa  a  fact  known  to  every  one  conoemed  in 
the  trial,  and,  ao  Icwg  aa  tbe  facts  and  cir- 
cumstances known  to  the  dead  man  were 
Dot  stated  or  commented  upon,  there  was  no 
error. 

We  have  read  tbe  argument  in  fall,  and, 
when  viewed  in  the  light  of  facts  establish- 
ed upon  tbe  trial.  It  is  clear  that  in  no  re- 
spect was  tbe  conduct  of  the  prosecutor  such 
aa  to  Justify  us  in  reversing  this  case.  We 
would  not  relax  the  rule  requiring  counsel 
to  confine  their  arguments  to  the  record; 
but,  as  we  have  said.  Inferences  of  facts, 
from  facta  and  circumstances  actually 
shown,  are  permissible,  and  unless  such 
right  ia  abused,  or  it  is  shown  tbat  the  proae- 
«utor  has  acted  In  bad  faith,  or  has  inten- 
tlonally  violated  tbe  rules  applicable  to  ar- 
guments to  tbe  Jury,  and  tbat  such  acts  have 
prejudiced  the  defendant,  we  should  not  In- 
terfere. In  tbla  case  we  discover  no  unpro- 
feaslonal  conduct  The  comments  made  were 
legitimate  and  within  pr(q>er  bounds. 

8.  It  is  urged  that  none  of  the  ingredients 
of  murder  in  the  aecond  degree  are  to  be 
found  in  tbia  record;  hence  it  was  error  for 
the  court  to  instruct  with  reference  thereto. 
In  this  counsel  are,  we  think,  in  error.  Tliere 
waa  evidence  showing  that  defendant  deltb- 
eratdy  pointed  a  loaded  revolver  at  Scott; 
ttiat  it  was  discharged;  that,  as  a  result, 
Scott  waa  killed.    In  the  absence  of  evi- 


dence to  the  contrary,  the  law  ptesnmea 
that  one  intends  tbe  natural  consequences  of 
his  acts.  It  became  a  question,  then,  for 
tbe  Jury,  aa  to  whether  tbe  defendant  in  fact 
intended  to  ahoot  Scott,  or  whether  tbe 
shooting  was  accidental. 

9.  Error  la  assigned  as  to  tbe  giving  of 
certain  instructions  because  the  Jury  were 
not  told  therein  that,  before  they  could  find 
the  defendant  guilty,  they  must  t>e  satisfied 
of  his  guilt  beyond  a  reasonable  doubt  It 
la  not  practicable  for  a  trial  court  to  state 
all  the  law  governing  a  case  in  each  and  ev- 
ery Instmction  given.  In  aeveral  of  the  in- 
structioDs  tbe  attention  of  tbe  Jury  waa 
called  to  the  fact  that,  to  convict  defendant, 
they  must  be  satisfied  of  his  guilt  beyond  a 
reasonable  doubt,  and  the  Jury  was  fully  In- 
stmcted  as  to  what  in  law  was  a  reasonable 
donbt  Taking  them  altogether,  they  were 
Bufllclent,  and  correctly  anaonnced  the  law 
In  this  respect 

10.  It  te  said  that  the  iBStructlcm  relating 
to  the  peaceable  character  of  defendant  waa 
«roneoua  Connael  fall  to  suggest  even 
wherein  it  doea  not  lay  down  the  correct 
rule.  Beading  tbe  entire  Inatmction,  we 
think  it  is  unobjectionable. 

Lastly,  it  la  urged  that  the  court  erred  in 
not  instructing  tbe  Juty  tbat  tliey  might  find 
the  defendant  guilty  of  any  of  the  grades  of 
the  crime  cbarged  below  manslaughter.  We 
do  not  tfalak  the  record  warranted  aach  in- 
structiona.  Defendant  was  either  gruilty  of 
murder  or  manslaughter,  or  not  gnilty.  Socb 
being  the  caae,  it  waa  not  error  to  fail  to  in- 
struct so  as  to  Include  crimes  of  a  lower  grade 
than  manslaughter.  State  v.  Cole,  63  Iowa, 
695,  IT  N.  W.  ISa 

Certain  rallnga  of  the  court  touching  the 
admission  of  testimony  are  complained  of. 
We  think  it  afBrmatively  appears  tbat  the 
deteadant  waa  not  prejodieed  thereby,  and 
that,  upon  the  entire  record,  there  is  no 
ground  for  disturbing  the  Judgment  ot  the 
district  court.    Affirmed. 


NUGENT  V.  DILWORTH.  Treasurer. 
(Supreme  Court  of  lovra.     May  24,  1895.) 

ChOKCB  PbOPBRTT  — BZSMPTIOK  rROM  Taxatiox. 

1.  Under  Code,  jf  797.  exemntuu;  from  tax- 
ation property  devoted  solely  to  religious  piiriioses. 
on  condition  that  the  deeds  of  »uch  property  shnll 
previously  have  been  recorded,  one  who  seeks  to 
restrain  a  sale  of  church  property  for  taxes  must 
allege  and  prove  tbat  the  deeds  thereto  have  been 
recorded. 

2.  A  pastor,  having  purchased  Iota  wMfa  the 
exDcess  purpose  of  bulldinx  a  chnreh  thereon, 
subsequently  secured  a  more  desirable  location, 
where  he  erected  the  church,  paying  for  it  with 
money  sectircd  by  a  mortsafre  on  the  lots  first 
porchaaed.  Held,  that  the  latter  lots  wete  not 
exempt  under  Code,  i  797,  proridiiig  that  proper- 
ty devoted  solely  to  religious  purposes,  "and  not 
lensed  or  otherwise  used  with  a  view  to  pecuniary 
profit,"  shall  be  exempt  from  taxation. 

Appeal  from  district  court,  Polk  county; 
C.  P.  Holmes,  Judge. 
The  petition  ttoovra  that  the  plaintiff  Is  pa*- 
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tor  of  tbe  ElBflt  Side  Csfboltc  Ctrareh  In  the 
dty  of  Des  Moines,  commonly  known  as 
the  "Church  of  the  VlsltoUon";  that  In  1882 
he  parchased  some  lots  In  the  city  of  Des 
Moines,  with  the  express  view  and  intention 
of  erecting  thereon,  except  on  lot  1,  a  church 
edifice  for  the  use  of  the  East  Bide  congre- 
gation, and  of  erecting  on  the  other  lot  a 
school  or  itastor's  residence  for  the  use  of 
said  congregation;  that  subsequently  a  more 
desirable  location  was  secured  for  the  church 
edifice,  and  it  was  erected  thereon,  but  that 
no  parochial  residence  has  been  ei'ected; 
that  the  part  of  the  lots  designed  for  a 
church  edifice  has  been  mortgaged  to  secure 
^,000,  and  the  other  lot  to  secure  |2,500, 
and  that  all  of  the  money  so  secured  has 
been  used  la  the  erection  of  the  present 
church  edifice,  and  In  defraying  the  expenses 
thereof;  that  In  the  purchase  of  all  of  said 
proi)erty  plaintiff  acted  for  and  with  tlie  ad- 
vice and  consent  of  tbe  congregation,  and 
used  for  said  purchase  the  moneys  and  cred- 
its of  said  congregation;  that  he  has,  and 
claims  to  have,  no  pecuniary  interest  in  said 
property,  or  any  part  thereof;  that  said 
property  is  not  the  source  of  any  revenue 
to  plaintiff  nor  to  the  congregation,  and  Is 
held  wholly  exclusive  for  church  purposes; 
that  It  is  now  the  Intent  and  the  purpose  of 
plaintiff  and  said  congregation  to  dispose 
of  said  property,  and  to  concentrate  the 
balance  thereof  towards  paying  for  and  com- 
pleting the  present  church  edifice,  and  that 
every  reasonable  effort  is  being  made  by 
plaintiff  and  said  congregation  to  that  end. 
It  also  appears  from  the  petition  that  the 
lots  have  been  sold  for  the  taxes  of  l9u2, 
and  that  the  defendant  Is  about  to  Issue 
deeds  therefor  to  the  purchasers,  and  this 
action  is  to  restrain  them  from  so  doing, 
because  the  property  Is  exempt  from  taxa- 
tion under  the  laws  of  the  state.  To  the  pe- 
tition there  was  a  general  demurrer,  wiuch 
the  court  sustained,  and  from  the  ruling  the 
plaintiff  appealed.    Affirmed. 

Nugent  &  Connelly,  for  appellant  W.  O. 
Harvlson,  for  appellee. 

GRANGER,  J.  1.  There  Is  a  claim  tuat 
the  case  cannot  be  considered  In  this  court, 
because  there  Is  no  showing,  after  the  rul- 
ing on  the  demurrer,  of  an  election  to  stand 
on  the  petition.  By  an  Interlineation  In  the 
abstract  It  appears  that  such  an  election 
was  made.  It  Is  likely  the  amendment  was 
not  put  In  all  the  copies,  which  has  led  to 
the  claim  as  made  -in  argument. 

2.  The  law  makes  exemptions  from  taxa- 
tion, and  that  on  which  the  exemption  is 
claimed  In  this  case  Is  as  follows:  "All 
•  •  •  grounds  and  buildings  of  •  •  • 
religious  institutions,  and  societies  devoted 
solely  to  the  appropriate  objects  of  these  In- 
stitutions, •  •  •  and  not  leased  or  other- 
wise used  with  a  view  to  pecuniary  profit; 
provided,  that  all  deeds  by  which  such 
property  Is  held  shall  be  duly  filed  for  record 
v.68N.w.no.5— 29 


before  the  property  Oiereln  desetlbed  shall 
be  omitted  from  the  assessment"  Code,  | 
797.  It  will  be  seen  from  the  proviso  that 
a  condition  of  exemption  Is  "that  all  deeds 
by  which  such  property  Is  held  shall  be  duly 
filed  for  record  before  the  property  therein 
described  shall  be  omitted  from  the  assess- 
ment" The  petition  is  silent  on  this  sub- 
ject, and  appellee  urges  that  such  fact  is 
fatal  to  the  petition.  It  Is  generally,  If  not 
universally,  expressed  that  taxation  Is  the 
rule,  and  exemption  the  exception.  Excep- 
tions, to  be  available  In  legal  procedure, 
must  be  pleaded  and  proven.  If  appellant  Is 
to  come  within  the  rule  of  exemption  from 
taxation,  he  must  medt  its  conditions;  and 
one  of  them  is  that. the  title  deed  by  which 
he  holds  the  property  shall  be  filed  for  rec- 
ord before  there  can  be  exemption.  Tuere 
are  no  legal  presumptions  in  his  favor  In 
this  respect  and  the  fact  should  be  made 
to  appear.  We  think,  as  claimed  by  appel- 
lee, that  the  absence  of  ttie  averment  Is  fatal 
to  the  petition. 

3.  It  Is,  perhaps,  not  advisable  that  we 
should  dispose  of  the  case  on  the  holding 
in  the  foregoing  division  of  the  opinion,  but 
deal  with  a  more  important  one,  touching 
Its  merits,  and  that  is  whether  or  not  the 
admitted  facts  bring  this  property  within 
the  rule  of  exemptions.  To  come  within  the 
provisions  of  the  law,  the  lots  must  be  de- 
voted solely  to  the  appropriate  objects  of 
the  cuurch,  and  not  be  leased  or  otherwise 
used  with  a  view  to  pecuniary  profit  We 
are,  th«i,  to  inquire  how  these  lots  are  de- 
voted to  the  use  of  the  chnrch.  It  is  said 
that  they  were  purchased  with  a  view  to 
place  thereon  church  edifices,  but  that,  not 
being  desirable,  other  lots  were  secured,  and 
these  lots  changed,  so  far  as  practicable. 
Into  new  property,  by  way  o±  mortgage;  and 
that  it  Is  now  the  purpose  and  intent  to  put 
all  the  equity  In  said  mortgaged  property 
Into  the  newly-acqulred  lands.  There  Is 
no  other  claim  that  the  iHuperty  is  devoted 
to  the  OK,jc^t  of  the  church.  The  claim, 
nnder  the  averments  of  the  petition,  amounts 
to  this:  that  the  money  for  which  the  lots 
are  pledged  has  been  used  for  the  erection 
on  other  lots,  and  that  it  Is  the  intention 
to  use  any  equity  that  there  may  be  for  the 
same  purpose.  The  money  realized  from  the 
pledge  of  the  lots  Is  or  was  distinct  from 
the  lots,  and  before  It  became  merged  In 
the  edifice,  devoted  to  the  objects  of  the 
church.  It  was  assessable  as  well  as  the  lots 
pledged  for  its  payment  When  the  money 
was  invested  in  the  edifice,  It  as  invested, 
became  exempt;  for  It  and  not  the  lots 
pledged.  Is  devoted  to  church  purposes.  The 
law  means  directly,  not  Indirectly,  devoted 
to  such  a  purpose.  Let  us  assume,  by  way 
of  Illustrating  the  situation,  that  the  money 
secured  from  the  pledge  is  not  yet  Invested, 
but  in  the  hands  of  plaintiff.  Nothing  is 
now  devoted  to  church  purposes.  Both  the 
lots  and  the  money  are  now  assessable.  The 
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plalntifF  invests  the  money  In  an  edifice,  and 
devotes  It  to  religious  puiposes.  That  more 
has  taken  the  money,  or  the  property  that 
stands  for  it,  out  of  the  list  of  assessable 
property,  bat  it  has  made  no  change  with 
the  lots.  That  is  the  liind  of  devotion  the 
law  contemplates.  It  means  that  the  prop- 
erty is  to  be  used  in  the  way  of  occupancy 
for  the  appropriate  objects  of  tlie  institution 
or  church,  and  not  as  the  means  of  securing 
funds  for  the  erection  of  a  church.  The  lots 
have  been  used  as  a  means  of  placing  other 
property  where  it  is  devoted  to  the  objects 
of  the  church  within  the  meaning  of  the 
law,  anu  certainly  no  greater  exemption 
can  be  claimed  than  of  the  property  uius 
placed.  It  will  be  seen^  by  referring  to  tue 
section  cited,  that  it  would  not  permit  the 
plaintiff  to  lease  or  otherwise  use  these  lots 
with  a  view  to  obtain  money  for  tnelr  use, 
even  though  the  money  should  be  used  for 
the  appropriate  objects  of  the  church;  or, 
In  other  words,  the  church  could  not  use 
them  for  pecuniary  profit,  and  apply  uie  prof- 
its to  its  appropriate  object,  and  claim  the 
exemption.  The  devotion  to  the  objects  of 
the  church,  within  the  meaning  of  the  law, 
is  limited,  and  not  general.  Appellant  re- 
lies on  Trustees  of  the  Wesleyan  Academy 
V.  Inhabitants  of  Wilbraham,  99  Mass.  699. 
The  case  seems  to  t>e  in  line  w>lu  our  rea- 
soning. The  laws  of  that  state  permit  ex> 
emptions  in  favor  of  educational  institu- 
tions. The  scientific  institution  owned  land 
on  which  Its  buildings  were  erected,  and, 
among  them,  a  large  boarding  bouse.  The 
farm  for  which  exemption  was  claimed  was 
160  acres.  The  trustees  cultivated  the  farm, 
keeping  thereon  cows  to  furnish  milk  for 
the  boarding  house,  and  supplying  It  with 
vegetables  and  other  provisions.  The  farm 
was  held  exempt.  Bnt  bow  different  the 
cases.  That  was  an  educational  institution, 
one  of  the  objects  of  which  was  to  furnish 
a  boarding  house  for  its  students,  and  en- 
able them  to  have  cheap  board,  and  tue 
farm  was  devoted  to  that  object,  and  nothing 
else.  It  was  made  to  do  a  service  in  the 
conduct  of  the  Institution  day  by  day.  We 
think  the  case  Is  strong  in  support  of  our 
holding.  In  fact,  we  know  of  no  case 
against  it.  There  have  been  some  decisions 
in  this  state  on  the  subject,  but  none  with 
facts  so  similar  as  to  be  controlling.  In  so 
far  as  they  bear  on  the  point  Involved  In 
this  case,  they  favor  our  conclusion.  See 
Grlswold  College  v.  ^uite,  46  Iowa,  276; 
Kirk  V.  St  Thomas  Church,  70  Iowa,  287, 
30  N.  W.  669;  Mulroy  v.  Churchman,  60 
Iowa.  717,  16  N.  W.  583.  The  judgment  is 
afllrmed. 


COX  V.  CHICAGO  &  N.  W.  RT.  CO. 
(Supreme  Court  of  Iowa.     May  24,  1895.) 

View  bt  Jobt  —  Ihsthuctios  as  to  Purposs  — 
Kevibw  on  Appeal— Ai'PaALABLK  Okdbk. 
1.  In  an  action  for  injuries  caused  by  de- 
feodant't  engine  leaving  the  track   tbroogh  al- 


leged defects  in  the  roadbed,  track,  and  awttch 
standard,  defendant  asked  that  tile  jary  be  al- 
lowed to  view  the  locality  of  the  accident,  to 
which  plaintiff  agreed.  At  the  view  defendant's 
road  master  operated  an  engine  over  the  switches, 
in  the  presence  of  the  jury,  which  had  not  been 
contemplated  by  the  court  or  the  parties.  Bdil 
that,  though  the  jury  bad  been  instructed  before 
the  view  tnat  it  was  to  enable  them  to  make  bet- 
ter application  of  the  testimony  heard  in  coart. 
In  view  of  what  defendant's  road  master  did,  the 
granting  of  a  new  trial  on  the  ground  that  the 
jury  should  have  been  cautioned  after  the  view 
not  to  consider  their  own  observationB  as  evi- 
dence was  not  an  abuse  of  discretion  requiring  a 
reversal. 

2.  When,  before  a  view  by  the  jury,  they  are 
cautioned  not  to  consider  their  own  observations, 
and  are  properly  instructed  as  to  the  purpose  of 
the  view,  an  instruction  in  regard  to  the  same 
matter  need  not  also  be  given  at  the  close  of  the 
trial. 

8.  Plaintiff  filed  a  motion  for  a  new  trial,  em- 
bracing six  grounds,  and  the  court  sustained  the 
motion  on  the  fifth  ground.  Defendant  except- 
ed, and  perfected  its  appeal.  At  a  subsequent 
term,  without  notice  to  defendant,  the  court 
amended  the  entry  of  its  ruling  apon  the  motion 
so  as  to  show  that  the  other  five  grounds  of  the 
motion  were  overruled.  Held,  that  an  appeal  by 
plaintiff  could  not  be  predicated  on  a  ruling  thus 
made. 

Cross  appeals  from  district  court,  Clinton 
county;  W.  F.  Brannan,  Judge. 

Action  for  damages  arising  from  the  kill- 
ing of  G«orge  H.  Cox.  Jury  trial.  Verdict 
for  defendant.  Verdict  set  aside.  Both  par- 
ties appeal.    Affirmed. 

Walllker  Bros,  and  L.  A.  Ellis,  for  plaintiff. 
Hubbard  &.  Dawley,  for  defendant. 

KINNE,  J.  1.  Plaintiff,  as  the  adminis- 
trator of  the  estate  of  George  H.  Cox,  de- 
ceased, brings  this  action.  He  avers  that  de- 
ceased was  a  fireman  on  one  of  defendant's 
locomotives,  and  on  July  12,  1802,  while  so 
engaged,  and  in  the  exercise  of  due  care. 
said  engine  left  the  track  near  Low  Moor, 
in  Clinton  county,  Iowa,  capsized,  and  fell 
upon  the  Intestate,  killing  him.  The  acts  of 
negligence  charged  against  the  defendant 
are  that  at  the  point  where  said  engine  left 
the  track  defendant's  roadbed,  track,  aod 
switch  standard  were  out  of  repair;  that 
the  roadbed  was  water-soaked,  whereby  it 
became  loose  and  infirm,  which  permitted 
the  track  to  sink  into  the  same,  and  to  be- 
come sidling;  that  there  was  a  rail  In  said 
track  near  where  the  engine  left  the  same, 
which  at  the  end  thereof  was  VA  inches 
out  of  line  with  the  one  to  which  It  was  in- 
tended to  be  Joined;  that  the  machinery  of 
said  switch  standard  bad  become  discon- 
nected and  separated,  apd  by  reason  there- 
of the  same  failed  to  act  in  the  manner  In- 
tended by  Its  arrangement  and  constractlon; 
that  defendant  was  negligent  In  neglecting 
to  make  frequent  and  careful  inspection  of 
the  roadbed,  track,  and  switch  standard, 
and  to  repair  the  same,  and  in  maintaining 
same  In  a  careless,  negligent.  Improper,  un- 
safe, and  dangerous  condition,  and  that  by 
reason  thereof  said  engine  was  thrown  from 
the  track,  and  plaintiff's  intestate  was  killed; 
that  during  the  evening  prior  Jj^i^e  acci- 
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i  had  been  a  heavy  rain  storm,  ez- 
>«'er  the  greater  part  of  Clinton 
rhich  thoroughly  soaked  the  road- 
'ack  at  the  place  of  the  accident, 
&i  the  same  to  become  loose  and 
hich,  with  the  prior  condition  of 
k  and  appurtenances,  made  the 
igerous  and  unsafe  for  trains  to 
It  at  more  than  a  moderate  rate  of 
lat  the  engineer  of  said  engine  on 
ilntiS's  intestate  was  firing  at  said 
place  negligently  ran  said  engine 
and  dangerous  rate  of  speed,  and 
on  of  the  rules  and  regulations  of 
ndant  company,  and  by  reason 
lid  engine  left  the  track,  as  before 
suiting  In  the  death  of  plaintiff's 
Defendant  denied  every  allega- 
aid  petition  and  amendment  con- 
iVhen  plaintiff  had  rested,  the  Jury 
sn  to  examine  the  track  and  place 
;ident  The  record  shows  that  the 
( instructed  orally  by  the  court  that 
lid  be  permitted  to  examine  the 
1  place  of  the  accident,  so  as  to 
letter  application  of  the  testimony, 
instructed  as  to  their  duty  while 
S  the  track  at  the  place  where  the 
occurred.  Thereafter  defendant 
r  a  verdict,  which  motion  was  over- 
1  an  exception  taken.  Afterwards 
,  In  the  presence  and  hearing  of 
said:  "The  duty  of  the  jury  was 
go  there  to  the  place  of  the  wreck, 
t  an  examination  by  the  eye  of  the 
ire  It  is  claimed  this  accident  bap- 
id  that  was  their  sole  duty,  and 
r  the  purpose  of  enabling  them  to 
ear  comprehension  of  their  duty  In 
the  case  with  more  clearness  and 
and  to  enable  them  to  make  a  bet- 
:atlon  of  the  testimony  heard  in 
\.t  the  conclusion  of  all-  the  evi- 
'endant  filed  a  motion  to  direct  a 
ir  It.  which  was  overruled,  and  an 
taken.  The  Jury  returned  a  ver- 
lie  defendant.  Plaintiff  filed  a  mo- 
.  new  trial,  embracing  six  grounds, 
:ourt  sustained  the  motion  on  the 
ind  on  September  8,  1893;  said 
[leging  error  in  not  instructing  the 
3  the  purpose  of  their  view  of  the 
{  the  injury  and  the  track  and  ap- 
and  in  not  cautioning  them  not  to 
:heir  own  obaerrations  as  evidence, 
me  no  ruling  was  made  as  to  the 
>unds  of  the  motion.  Defendant 
to  the  ruling,  and  on  October  2, 
fected  its  appeal  therefrom.  On 
9,  1894,  and  at  a  subsequent  term 
and  without  any  notice  to  defcnd- 
;ourt  amended  its  entry  of  its  rul- 
the  motion  for  a  new  trial  so  as  to 
i  the  other  five  grounds  of  the  mo- 
overruled,  and  plaintiff  excepted. 
12,  1894,  plaintiff  appealed  from 
ig- 
jury  were  permitted  to  view  the 


place  of  the  accident  The  court  sustained 
the  motion  for  a  new  trial  because  he  bad 
failed  to  Instruct  the  jury  with  regard  to 
the  objects  and  purposes  of  allowing  them 
to  make  such  a  personal  examination.  The 
facts  touching  this  view,  as  disclosed  by  the 
record  (transcript),  are:  Defendant's  counsel 
asked  that  the  jury  be  allowed  to  go  and  see 
the  place  where  the  accident  occurred,  and 
the  track.  It  was  finally  agreed  by  both 
parties  that  at  the  conclusion  of  plaintiff's 
testimony  the  Jury  should  view  the  place  of 
the  accident.  After  plaintiff  rested,  the  rec- 
ord shows  that  "the  Jury  was  instructed  by 
the  court  that  they  would  be  permitted  to 
examine  the  track  and  place  of  the  accident, 
so  as  to  make  a  better  application  of  tiie 
testimony;  and  were  Instructed  as  to  their 
duty  while  examining  the  track  at  the  place 
where  the  accident  occurred."  On  the  next 
morning,  and  after  the  return  of  the  Jury, 
the  following  proceedings  were  had:  "By 
Mr.  Wiillker  (plaintiff's  counsel):  Your  hon- 
or, I  understand  that  Mr.  Mead,  the  com- 
pany's road  master,  who  accompanied  the 
Jury  on  yesterday,  showed  the  Jury  the 
workings  of  the  switch,  and  the  train  was 
run  over  the  tracks  and  through  the 
switches.  By  the  Court:  The  duty  of  the 
Jury  was  simply  to  go  there  to  the  place  of 
the  wreck,  and  make  an  examination  by  the 
eye  of  the  place  where  It  Is  claimed  this  ac- 
cident happened,  and  that  was  their  sole 
duty;  and  simply  for  the  purpose  of  en- 
abling them  to  have  a  clear  comprehension 
of  their  duty  in  deciding  the  case  with  more 
clearness  and  decision,  and  to  enable  them 
to  make  better  application  of  the  testimony 
heard  In  court."  It  would  seem  from  this 
record  that  when  the  court  sent  the  Jury  to 
view  the  place  of  the  accident  it  was  not 
agreed  or  contemplated  that  a  train  or  en- 
gine should  be  operated  over  the  switch. 
That  that  was  done  is  not  disputed.  They 
were  merely  to  view  the  place  of  the  acci- 
dent, and  tlie  track.  Now,  the  court.  Judg- 
ing from  his  remarks  made  at  the  time  be 
sustained  the  motion,  construed  the  case  of 
Morrison  v.  Railway  Co.  (Iowa)  51  N.  W.  7."), 
as  requiring,  in  all  cases  where  a  view  is 
had,  that  an  instruction  be  given  the  Jury 
touching  the  object  of  the  view.  In  that 
case  the  following  language  was  used: 
"When  a  view  is  permitted,  the  Jury  should 
not  only  be  instructed  as  to  the  purpose,  but 
cautioned  not  to  consider  their  own  obser- 
vations as  evidence."  It  was  not  Intended, 
by  the  language  quoted,  to  require  a  speoilic 
Instruction  touching  the  purpose  of  the  view 
In  cases  where,  before  making  the  view,  the 
jury  had  been  properly  admonished  and  di- 
rected as  to  the  object  and  purpose  of  the 
view.  Such  a  direction  should  properly  be 
given  before  the  view  is  taken.  While  it  is 
proper,  in  all  such  cases,  and  perhaps  de- 
sirable, that  an  instruction  should  also  be 
given  at  the  close  of  the  trial  with  relation 
to  this  matter,  we  do  not  think  that  it  should 
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be  held  that  snch  an  Instrnction  U  Indis- 
peneable,  fvhen  prior  admonition  and  in- 
structions covering  the  same  subject  had 
been  given  to  the  jury.  If,  In  this  case,  the 
jury  had  simply  viewed  the  track  and  place 
of  the  accident,  and  nothing  more,  we  should 
be  Inclined  to  hold  that,  having  been  suSl- 
dently  Instructed  before  the  view  as  to  its 
object  and  purpose,  there  was  no  reversible 
error  in  falling  to  further  instruct  them  at 
the  clos6  of  the  trial,  with  reference  thereto, 
especiaily  as  no  such  Instruction  was  asked. 
But  It  appears  from  the  record  before  u» 
that  defendant's  road  master  operated  an 
engine  over  the  switches  in  presence  of  the 
jury,— a  thing  which  should  not  have  been 
done.  Under  such  circumstances,  we  can- 
not say  that  no  prejudice  resulted  from  a 
failure  to  instruct  the  jury  fully  as  to  the 
purpose  and  object  of  the  view,  and  cau- 
tioning them  not  to  consider  or  treat  what 
they  observed  as  evidence.  We  are  loath  to 
interfer«  with  the  exercise  of  the  discretion 
of  trial  courts  in  granting  new  trials,  and 
cannot  do  so  unless  th^e  has  been  a  mani- 
fest abuse  of  discretion.  No  such  case  is 
made  here. 

S.  It  is  said  that  the  error  of  the  conrt,  if 
any,  in  failing  to  instruct  the  jury  as  to  the 
purpose  of  the  view,  was  without  prejudice; 
that  under  the  evidence,  in  any  event,  a 
verdict  should  have  been  returned  for  the 
defendant  If  this  view  is  correct,  then,  as 
a  matter  of  coivse,  the  error,  if  any,  could 
not  be  prejudicial.  It  is  not  proper  for  us. 
In  view  of  another  trial,  to  discuss  furtho- 
than  Is  necessary  the  weight  of  the  evidence. 
There  was  uncontradicted  evidence  showing 
that  the  engine  and  train  at  the  time  of  the 
accident  were  running  at  a  rate  of  speed 
prohibited  by  the  rules  of  the  company. 
The  evidence  also  tended  to  show  that  the 
derailment  of  the  engine  might  tiave  been 
aided.  If  not  caused,  by  running  upon  a  limb 
of  a  tree  which  had  been  blown  upon  the 
track.  What  effect  this  negligent  rate  of 
speed  may  have  had  in  derailing  the  engine 
was,  we  think,  with  othN  qnestions  in  the 
case,  a  matter  proper  to  be  submitted  to  the 
Jury.  We  cannot  say  that  the  failure  to 
instruct  as  to  the  purpose  of  a  view  was 
without  prejudice. 

4.  Plaintiff  claims  to  have  appealed.  It 
appears  that  when  the  court  ruled  upon  the 
motion  for  a  new  trial  he  only  passed  upon 
the  one  question  which  we  have  discussed. 
The  other  grounds  of  the  motion  were  not 
decided.  Several  months  afterwards,  and  at 
a  subsequent  term  of  court,  the  court,  with- 
out notice  to  defendant's  counsel,  and,  so 
ear  as  appears.  In  their  absence,  corrected 
Its  entry  or  ruling  upon  the  motion  for  a 
new  trial  by  causing  it  to  appear  that  all  of 
the  other  grounds  of  the  motion  were  over- 
ruled, and  from  this  ruling  plaintiff  appeals. 
No  appeal  can  be  predicated  upon  a  ruling 
thus  made,  at  a  subsequent  term,  without 
notice  to,  and  in  the  absence  of,  defendant's 


counsel,  and  long  after  defendant  had  per- 
fected its  appeal.  We  discover  no  reversible 
error  In  the  court's  action  in  granting  the 
new  trial.    Affirmed. 


KINNBT  V.  KINNET  et  al. 
(Sapreme  Court  of  Iowa.    May  22,  1895.) 

ACTIOK  TO  C&KCBL  SnTLCmMT  —  PAaTIBS — Bn»- 
BTITUTION  or  PaKTT. 

1.  Plaintiff  conveyed  land  to  her  son.  for 
which  he  gave  her  a  contract  for  support  during 
life.  Afterwards  she  commenced  a  suit  to  set 
aside  the  deed.  A  settlement  of  this  suit  was 
made,  in  the  absence  of  plaintiff,  by  which  de- 
fendant received  from  the  son  a  deed  of  the 
land,  defendant  paying  a  sum  of  money  and 
agreeing  to  support  plaintiff.  Held,  that  in  an 
action  by  plaintiff  against  defendant  to  set  aside 
the  settlement  on  ue  ground  of  fraud,  wherein 
plaintiff  offered  to  repay  defendant  the  consider- 
ation paid  by  him,. the  son  was  not  a  proper  par- 
ty. 

2.  The  settlement  of  an  action,  made  with- 
out the  consent  of  plaintiff,  by  which  another  per- 
son assumed  the  liabilities  of  defendant,  may  be 
avoided  by  plaintiff  without  proof  of  fraud. 

3.  A  motion  in  the  sapreme  court  to  substi- 
tute another  person  as  plaintiff  on  the  death  of 
the  first  will  be  overruled  when  the  substitution 
eonld  in  no  event  change  the  result. 

Appeal  from  district  court,  Hardin  county; 
D.  R.  Hlndman,  Judge. 

This  is  a  suit  in  equity.  involTlng  the  title 
to  a  40-acre  farm.  There  was  a  decree  for 
the  plaintiff,  and  the  defendants  appeaL  Af- 
firmed. 

Huff  &  Ward,  for  appellants.  M.  i.  Fnrry 
and  C.  E.  Albrook,  for  appeUe& 

ROTHROOK,  J.  1.  TMs  suit  was  com- 
menced in  the  month  of  July,  1893,  and  at 
that  time  the  plaintlfl  was  the  widow  of  John 
W.  Kinney,  who  died  in  the  year  188&  The 
only  property  of  any  consequence  which 
remained  to  the  plaintlfl  after  the  death  of 
her  husliand  was  a  40-acre  homestead,  npon 
which  she  and  her  husband  had  resided 
for  many  years.  They  tiad  two  sons,  who 
were  then,  and  are  now,  owners  of  large 
farms  in  the  same  neighborhood.  The  resi- 
dence of  one  of  them  la  within  half  a  mile 
and  the  other  about  one  mile  from  the  old 
homestead.  The  plaintiff  was  far  advanced 
in  yeaia,  and  in  very  feeble  health,  when 
ber  husband  died.  Her  deposition  waa  tak- 
en In  this  case  in  December,  1893,  and  she 
testified  that  she  waa  then  78  years  old. 
She  remained  on  the  old  homestead  for  a 
time  after  her  hnsbond'a  death.  A  grand- 
son lived  with  her,  managed  the  little  farm, 
and  rented  other  land,  and  aided  tn  doing 
the  bonsebold  work.  On  the  9th  day  of  July, 
1890^  she  made  a  conveyance  of  the  home- 
stead to  her  son  C.  J.  Kinney,  for  which  the 
son  gave  her  a  contract  for  her  snpport  dur- 
ing ber  life.  She  took  up  her  almde  with 
the  son,  where  she  remained  some  montlia, 
when  she  abandoned  his  home,  and  went  to 
the  home  of  her  other  son,  Clark  K.  Kin- 
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a  suit  was  commenced  to  set  aside 
to  C.  J.  Kinney.  After  the  plain- 
lence  in  the  form  of  depositions  was 
that  suit,  the  parties  met  to  take 
ns  of  witnesses  In  behalf  of  the 
It.  The  plaintift  was  not  present 
Ime,  but  was  represented  in  a  gen- 
'  by  the  defendant  herein,  her  son 
Kinney,  with  whom  she  was  then 
K  settlement  was  bad,  by  which  C. 
ly  couTeyed  the  land  to  Clark  E. 
who  paid,  or  agreed  to  pay,  the 
early  $500,  and  he  assumed  the  ob- 
:o  support  the  plaintiff.  This  settle- 
a  repudiated  by  the  plaintiff.  The 
ice  by  one  brother  to  the  other  was 
of  general  warranty,  and  the  date 
ittlement  was  March  29,  1893.  The 
remained  at  the  home  of  the  de- 
herein  but  a  short  time,  when  she 
to  the  home  of  C.  J.  Kinney,  and 
tb  day  of  July,  1803,  she  commenced 
>n  against  the  defendant,  in  which 
;ed  that  the  settlement  and  convey- 
)  efTected  without  her  consent,  and 
raudulent  connivance  of  her  attor- 
the  defendant  The  defendant  filed 
petition  against  C.  J.  Kinney,  In 
!  set  up  certain  charges  and  allega- 
linst  him,  and  demanded  that  the 
ntroversy  between  the  mother  and 
sons  be  adjusted  and  determined  in 
>n.  G.  J.  Kinney  demurred  to  the 
:itlon,  and  the  demurrer  was  sus- 
We  do  not  think  It  Is  necessary  to 
:hi8  cross  bill.  The  only  question 
I  by  the  demurrer  was  that  the 
I  did  not  allege  facts  sufficient  to 
e  defendant  to  the  relief  demanded, 
tg  of  the  court  upon  the  demurrer 
rly  correct  C.  J.  Kinney  was  nel- 
>per  nor  necessary  party  to  the  con- 
between  the  defendant  and  his 
The  contention  between  them  was 
the  settlement  and  conveyance 
idulent  or  voidable  for  want  of  the 
)f  the  plaintiff.  And  the  plaintiff, 
tition,  offered  to  repay  the  defend- 
onsideratlon  which  he  paid  for  the 
ce.  Any  question  between  the  two 
as  to  liability  on  the  covenants  of 
,  or  for  any  other  cause,  was  in  no 
lected  with  the  controversy  between 
tiff  and  the  defendant.  This  is  so 
t  It  demands  no  further  considera- 

record  is  voluminous.  The  deposi- 
ich  were  taken  in  the  suit  wlilcli 
ed  were  Introduced  in  evidence  on 
ng  in  this  case.  There  is  a  dis- 
0  the  correctness  of  appellant's  ab- 
id  a  demand  that  we  shall  resort 
rlginal  record.  We  have  done  so 
extent,  but  discovered  that  a  full 
ion  of  the  reporter's  notes  and  the 
IS  of  the  witnesses  was  unneces- 
lere  is  no  real  controversy  between 
es  as  to  the  validity  of  the  deed 


which  the  plaintiff  made  to  G.  J.  Kinney. 
It  was  practically  conceded  that  It  was  in- 
valid. It  was  executed  at  a  time  when  the 
plaintiff  did  not  have  mental  capacity  to 
make  a  valid  contract.  The  only  real  ques- 
tion of  fact  in  the  case  is  whether  the  set- 
tlement and  conveyance  made  by  C.  J.  Kin- 
ney to  the  defendant  was  made  without  the 
consent  of  the  plaintiff.  And  here  we  may 
say  that  counsel  for  appellants  appeared  for 
plaintiff  In  the  first  case  and  for  defendants 
in  this,  and  counsel  on  the  other  side  repre- 
sented C.  J.  Kinney  in  the  first  case.  There 
was  no  occasion  to  charge  counsel  for  ap- 
pellants with  fraudulently  conniving  to 
cheat  and  wrong  their  clients.  The  evidence 
sustains  no  such  charge.  All  of  the  parties 
appear  to  have  been  ashamed  of  the  litiga- 
tion by  which  the  two  brothers,  wealthy 
farmers,  were  engaged  In  a  controversy 
about  the  little  property  left  to  their  mother, 
by  which  the  poor  old  woman  was  first  at 
the  home  of  one  son  and  then  the  other, 
until,  Just  before  the  submission  of  the  case 
to  this  court,  she  went  down  to  her  grave. 
At  the  time  of  that  settlement  counsel  on 
both  sides,  as  appears  from  the  record, 
thought  it  was  a  case  which  ought  to  be  set- 
tled. The  mistake  made  in  the  settlement 
was  in  assuming  that  C.  B.  Kinney  was  au- 
thorized by  his  mother  to  make  such  a  set- 
tlement as  would  divest  her  of  the  title  to 
her  "old  home,"  as  she 'named  it  Without 
detailing  the  testimony  of  the  witnesses,  we 
find,  upon  a  full  examination,  that  we  would 
not  be  Justified  In  holding  that  she  either 
authorized  such  a  settlement  or  approved  it 
after  it  was  made.  If  the  settlement  was 
without  her  consent,  she  could  avoid  it  with- 
out proof  of  actual  fraud  Such  a  decree 
was  within  the  allegations  of  the  petition 
and  the  prayer  for  general  relief.  The  de- 
cree made  the  amount  paid  out  and  expend- 
ed by  the  defendant  a  Hen  upon  the  proper- 
ty, and  required  each  party  to  pay  one-half 
the  costs.  It  appears  to  us  that  this  ef- 
fectuated a  Just  and  equitable  result 

3.  The  defendant,  by  motion,  suggested  the 
death  of  the  plaintiff,  and  requested  that  G. 
J.  Kinney  be  substituted  as  plaintiff.  The 
motion  Is  overruled.  The  substitution  could, 
in  no  event  change  the  result  in  this  court 
Now  that  the  mother  has  been  removed,  we 
know  of  no  reason  why  the  brothers  should 
not.  In  their  own  names,  carry  on  their  liti- 
gation, but  it  must  be  commenced  In  the 
district  court  The  decree  of  the  district 
court  is  affirmed. 


STATE  ex  rel.  HOGLE  v.  SMITH  et  al. 

(Supreme  Court  of  Iowa,    May  20,  1895.) 

Elbctions  and  Voteks  —  Validitt  of  Ballots — 

OrricBKS— HoLnso  Ovbk. 

1.  Certificates  of  nomination   were  filed  by 

two  parties  who  Iiad  not  cast  2  per  cent,  of  the 

vote  at  the  last  general  election.    The  recorder 

indorsed  eadi  certificate  as  insuflScient  and  sent 
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notice  of  this  action  to  the  chairman  of  one  party, 
but  not  to  that  of  the  other,  nor  to  any  of  the 
nominees.  He  then  prepared  a  ballot  with  the 
names  of  persona  nominated  by  a  third  party, 
and  offered  them  to  the  judges  of  election,  who  re- 
fused to  accept  them.  The  mayor  then  ordered 
ballots  printed  with  the  names  of  the  nominees  of 
the  two  certificates  held  insufficient,  and  these 
were  the  only  ballots  used  at  tli^  election.  Held, 
that  the  election  was  illegal,  under  Act  24th  Gen. 
Assem.  c.  33,  regulating  elections. 

2.  Where,  in  an  action  of  ouster  against  a 
public  officer  elected  to  succeed  himself,  for  lUe- 

gality  in  election,  the  entire  election  is  found  to 
are  been  illegal,  a  verdict  for  the  defendant  is 
proper,  under  Code,  §  784.  providing  that  an 
officer  shall  hold  otfice  until  his  successor  is  elect- 
ed. 

From  district  court,  Linn  county;  J.  H. 
Preston,  Judge. 

Action  to  test  the  right  of  the  defendant 
Smith  to  the  office  of  mayor,  and  the  defend- 
nnts  Boyd  and  Keedick  to  the  office  of  trus- 
tees, of  the  Incorporated  town  of  Mt  Ver- 
non. Iowa.  The  case  was  tried  to  a  Jury, 
nud  at  the  conclusion  of  the  introduction  of 
evidence  the  court,  on  motion  of  the  defend- 
ants, instructed  the  Jury  to  return  a  verdict 
for  the  defendants,  and  rendered  judgment 
against  the  relator,  George  W.  Hogle,  for  the 
costs  of  the  action,  from  which  he  appeals, 
assigning  said  instruction  and  Judgment  as 
errors.    Affirmed. 

Wm.  Glenn  and  Rlckel  &  Crocker,  for  ap- 
pellant Charles  W.  Kepler  and  Smith  & 
Clemens,  for  appellees. 

GIVEN,  C.  J.  This  contention  rests  upon 
the  following  facts:  On  the  6th  day  of 
March,  1893,  a  general  election  was  held  in 
said  town  for  the  election  of  a  mayor  to 
succeed  the  defendant  Smltli,  the'  then  in- 
cumbent, and  of  two  trustees  to  succeed  the 
defendants  Boyd  and  Keedick,  the  then  In- 
cumbents; also  to  elect  one  recorder  to  suc- 
ceed Fred  B.  Neff,  the  then  recorder  of  said 
town.  The  following  proceedings  were  had 
preparatory  to,  and  at,  said  election:  On  Feb- 
ruarj-  23,  1893,  there  was  filed  with  Fred  B. 
Neff,  recorder,  two  certificates  of  nomination, 
and  one  nomination  paper,  in  substance  as 
follows:  One  certificate  shows  that  at  a  reg- 
ular called  caucus  of  ths  citizens  of  Mt.  Ver- 
non, Iowa,  February  21,  1893,  It  was  moved 
that  the  present  officials  "be  renominated  to 
fill  their  respective  positions  for  the  ensuing 
year."  It  was  carried  by  a  vote  of  26  to  17. 
The  chair  then  declared,  by  virtue  of  this  mo- 
tl<Hi,  the  following  nominations  as  made  and 
carried,  to  wit:  "For  mayor,  James  Smith; 
for  trustees,  J.  C.  Keedick  and  D.  L.  Boyd; 
for  recorder,  Fred.  B.  Neff, — each  and  all  of 
said  nominees  residing  In  Mt.  Vernon,  Linn 
county,  Iowa,  and  representing  a  Citlzena' 
party  of  said  town."  The  other  certificate 
shows  that  a  town  caucus  was  held  Febru- 
ary 22,  1893,  at  which  the  following  resolu- 
tion was  adopted:  "Be  It  resolved  that  we, 
being  citizens  of  the  incorporated  town  of 
Mt  Vernon.  Linn  county.  Iowa,  being  as- 
•embled  in  caucus  on  the  evening  of  Febru- 


ary 22,  1803,  do  resolve  ourselves  Into  a 
party  for  the  purpose  of  making  nomina- 
tions of  the  persons  to  be  voted  for  at  our 
next  annual  election."  The  certificate  shows 
that  the  nominations  were  by  ballot;  that 
G.  W.  Hogle  was  nominated  for  mayor,  J.  C. 
Keedick  and  W.  E.  Gamble  for  trustees,  and 
Fred  B.  Neff  for  recorder.  Said  nomination 
paper,  signed  by  the  relator  and  11  other 
qualified  voters  of  the  town.  Is  as  follows: 
"We,  the  undersigned,  qualified  voters  of  the 
incorporated  town  of  Mt  Vernon,  Iowa,  do 
hereby  nominate  the  candidates  hereinafter 
named,  for  the  city  offices  respectively 
named,  to  be  voted  for  at  the  city  electiou 
to  be  held  on  the  6th  day  of  March,  A.  D. 
1893,  in  and  for  the  town  of  Mt  Vernon. 
Iowa,  and  we  do  sign  our  names  as  for  each 
candidate,  respectively,  viz.:  For  mayor,  Geo. 
W.  Hogle,  Independent  Citizens'  movement, 
Main  street,  Mt.  Vernon,  Iowa;  for  recorder, 
Fred  B.  Neff,  Independent  Citizens'  move- 
ment, Main  street  Mt  Vernon,  Iowa;  for 
trustees,  J.  C.  Keedick,  Independent  Citizens' 
movement.  Main  street  Mt  Vernon,  Iowa, 
and  Wm.  E.  Gamble,  Independent  Citizens' 
movement,  Main  street,  Mt  Vernon,  Iowa, 
JefTerson  street"  No  objection  was  made  in 
writing  to  either  of  said  certificates,  nor  to 
said  nomination  paper,  but  the  recorder  in- 
dorsed upon  each  certificate  as  follows: 
"Held  insufficient  and  inoperative  this  Feb- 
ruary 25.  1893."  On  the  same  day  he  mailed 
to  Mr.  Williams,  chairman  of  the  caucus  held 
Februai7  21st  a  notice  In  writing  that  be 
held  the  certificate,  frcHn  that  caucus,  to  be 
insufficient  and  inoperative,  "not  being  the 
certificate  of  a  political  party  which  at  the 
last  general  election  polled  two  per  cent  of 
the  entire  vote  cast"  No  such  notice  appears 
to  have  been  given  of  the  recorder's  disap- 
proval of  the  other  certificate,  nor  was  any 
notice  given  to  any  of  the  nominees.  The  re- 
corder, holding  that  the  nominations  made 
by  the  12  electors,  as  shown  by  the  nomina- 
tion paper,  were  the  only  legal  nominations, 
proceeded  accordingly  In  the  steps  required 
of  him  in  pr^Aring  for  the  election.  He  bad 
ballots  printed  in  form  and  number  as  re- 
quired, containing  only  the  names  of  the 
nominees  presented  in  said  nomlnatioD  paper. 
These  ballots  he  offered  to  the  Judges  of  the 
electi<»,  in  due  time  demanding  of  them  re- 
cdpts  therefor  as  the  official  ballots,  which 
receipts  the  Judges  refused  to  give.  The  de- 
fendant Smith,  then  mayor,  and  the  defend- 
ants Keedick  and  Boyd,  then  trustees,  of  said 
town,  being  satisfied  that  the  recorder  would 
not  put  the  names  of  all  the  nominees  of  said 
first  caucus  oa  the  ballot  to  be  funilsbed  for 
said  election,  had  ballots  printed,  in  proper 
form  and  number,  containing,  under  tiie  head- 
ing "Citizens,"  the  names  ot  the  nominees  aa 
shown  in  the  first  certificate,  and,  under  the 
beading  "Independent  CItlz«is,"  the  names 
of  the  nominees  as  shown  by  said  first- 
mentioned  certificate  and  by  said  nomina- 
tion paper,  the  names  therein  being  the  aame. 
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Tbia  ballot  contained  the  names  of  all  the 
persons  bo  put  in  nomination,  and  was  the 
only  ballot  furnished  to  the  voters,  and  voted 
at  said  election.  It  is  not  questioned  but 
that  the  votes  cast  were  by  qualified  electors, 
that  th^  were  fairly  and  honestly  taken  and 
counted,  and  that  the  result  was  in  favor  of 
the  defendants.  The  evidence  shows,  beyond 
question,  that  no  such  political  parties  as 
"Citizens"  or  "Independent  Citizens"  polled 
any  vote  at  the  next  preceding  general  elec- 
tion in  said  town  or  county. 

2.  Appellant's  contentions  are  that  said  elec- 
tion was  not  conducted  as  required  by  chap- 
ter 33,  Acts  24th  Gen.  Assera.,  and  especially 
in  the  making  of  nominations,  and  In  the 
preparation  of  the  ballots  furnished  and  voted 
at  said  election.  He  contends  that  in  these 
respects  said  act  is  mandatory,  and  that  be- 
canse  of  the  failure  to  comply  with  said  act 
the  election  of  defendants  was  illegal,  where- 
fore they  should  be  ousted  from  said  ofBces. 
Appellees  do  not  claim  that  said  election  was 
conducted  as  required  by  said  act,  but  con- 
tend that,  as  to  the  manner  of  making  nom- 
inations and  preparing  ballots,  said  act  Is 
merely  directory;  that  a  substantial  com- 
pliance is  all  that  is  required;  and  that  the 
will  of  the  voters  must  prevail,  when  fairly 
expressed.  The  sections  of  said  chapter  re- 
ferred to  are  numerous  and  lengthy.  We 
need  not  set  them  out.  It  Is  sufficient  to  say 
that  the  ballot  provided  and  voted  at  said 
election  was  in  no  respect  as  provided  in  said 
act.  It  Is  clear  that  there  was  not  even  a 
substantial  compliance  with  the  law  in  any 
of  the  steps  preceding  the  taking  of  the  vote. 
Whether  we  held  the  law  to  be  mandatory 
or  directory  as  to  these  proceedings,  the  elec- 
tion was  pnquestionably  illegal,  and  con- 
ferred no  right  upon  any  one  to  hold  the 
offices  in  question.  It  will  be  observed  that 
the  defendants  were  the  incumbents  of  their 
respective  offices.  Under  section  784  of  the 
Code,  they  were  entitled  to  hold  their  re- 
spective offices  "until  his  successor  is  elected 
and  qualified."  They  were  therefore  holding 
said  offices  legally,  and  there  was  no  error  In 
directing  a  verdict  for  them.    Affirmed. 


McCTJTCHBN  et  al.  v.  BOARD  OP  SUP'RS 

OF  LTON  COUNTY  et  al. 

(Supreme  Conrt  of  Iowa.    May  23,  1895.) 

Taxatiox— Equalization— DuTT  or  Codntt 
Board. 

1.  Under  Code,  I  821,  providing  that  the 
board  of  supervisors  shall,  at  their  meeting  in 
Jannary  in  each  year,  classify  the  several  de- 
ficriptiODS  of  property  to  be  asseBsed,  and  shall 
deliver  to  each  assessor,  on  or  before  Jannanr 
15tb,  a  certificate  of  such  classification,  a  classi- 
fication made  at  the  regular  session  in  June  is 
IlleKal. 

2.  Under  Code,  |  832,  providing  that  the 
board  of  supervisors  shall  equalize  the  assess- 
ments of  the  several  townships,  cities,  and  incor- 
porated towns  of  their  county  at  their  regular 
meeting  in  Jnne  in  each  year  substantially  as 
the   state  IxMrd  equalize  assessments,  and  sec- 


tion 834,  providing  that  the  state  board  of  equali- 
zation shall  eqnnhzp  the  valuation  of  said  proper- 
ty among  the  several  counties  and  towns  by  add- 
ing to  or  taking  from  the  aggregate  valuation  of 
real  property  of  each  county  such  percentage 
as  will  raise  or  reduce  the  same  to  its  proper 
valuation,  an  order  raising  the  valuation  of  nil 
farm  lands  in  one  town  100  per  cent,  alwve  the 
valuation  of  other  farm  land  in  the  coimty  is 
void. 

Appeal  from  district  court,  Lyon  county; 
A.  Van  Wagenen,  Judge. 

Certiorari  to  review  the  action  of  the  de- 
fendant board  in  raising  the  assessment  on 
farm  lands  of  tracts  of  more  than  10  acres, 
situated  within  the  limits  of  the  Incorporat- 
ed town  of  Bock  Rapids.  PlalnttfC  Mc- 
Cutchen  brought  the  action,  and  other  own- 
ers of  like  lands  were  permitted  to  intervene 
and  join  with  the  plaintifiF  in  his  demands. 
Defendants  demurred  on  several  grounds, 
which,  In  effect,  are  that  the  petitions  on 
their  face  show  that  the  defendant  board 
had  Jurisdiction  to  act  as  alleged,  and  that 
plaintiff  and  interveners  are  not  entitled  to 
the  relief  demanded.  The  demurrer  was 
sustained,  and,  plaintiff  and  Interveners 
electing  to  stand  upon  their  petition.  Judg- 
ment was  entered  dismissing  the  same,  with 
costs,  from  which  judgment  they  appeal. 
Reversed. 

E.  X.  Greenleaf,  for  appellants.  J.  M. 
Parsons,  Co.  Atty.,  for  appellees. 

GIVEN,  0.  J.  1.  The  petition  shows  that 
plaintiff  and  interveners  each  own  certain 
tracts  of  farm  land  of  more  than  10  acres 
within  the  Incorporated  limits  of  the  town 
of  Rock  Rapids;  that  for  the  year  18i^  said 
tracts  of  land  were  severally  assessed  for 
taxation  by  the  assessor  of  said  town  In 
sums  named,  and  returned,  after  being  re- 
viewed by  the  trustees  of  said  town,  acting 
as  a  board  of  equalization;  that  the  defend- 
ant board  did  not,  at  its  January,  1893,  meet- 
ing, or  at  any  other  time  In  said  year,  classi- 
fy any  real  property,  and  never  made  any 
distinction  between  town  lots  and  farm 
lands  by  any  classification;  that  at  its  regu- 
lar session  In  June,  1893,  said  defendant 
board  made  an  order  "raising  the  assess- 
ment of  all  farm  lands  Inside  of  the  limits 
of  the  Incorporated  town  of  Rock  Rapids, 
Iowa,  100  per  cent,  above  the  valuation  fixed 
by  the  assessor  and  board  of  equalization  of 
said  Incorporated  town;  that  no  other  real 
estate  within  the  assessorlal  district  of  said 
town  was  hy  said  board  raised  or  changed." 
It  is  alleged  that  by  said  order  said  farm 
lands  are  assessed  100  per  cent,  higher  than 
any  other  farm  lands  In  the  county.  The  only 
question  discussed  Is  whether  the  defendant 
board  had  jurisdiction  to  make  said  order. 

2.  Of  the  powers  conferred  upon  boards  of 
supervisors  we  are  called  upon  to  notice  two, 
namely,  the  power  to  classify  property  for 
the  purpose  of  assessment,  and  the  power  to 
equalize  assessments.  Section  821  of  th<> 
Code  provides  that  they  "shall,  at  their  mee 
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Ing  in  Jaauary  In  each  year,  classify  the  sev- 
eral descriptions  of  property  to  be  assessed, 
for  the  purpose  of  equalizing  sucli  ■  assess- 
ments." The  section  further  reciuires  that 
the  auditor  shall  deliver  to  each  assessor  "on 
or  before  the  15th  day  of  January  of  each 
year,  a  certificate  of  snch  classification." 
The  purpose  of  this  classification  is  that  like 
property  shall  be  put  In  the  same  class. 
CoBsett  V.  Sherwood,  42  Iowa,  623.  It  Is  for 
the  guidance  and  benefit  of  the  assessor. 
Missouri  Val.  &  B.  By.  &  Bridge  Co.  v.  Har- 
rison Co..  74  Iowa,  283,  87  N.  W.  372.  The 
purposes  of  classification  require  that  It  pre- 
cede the  assessment,  and  hence  the  require- 
ment that  it  be  made  in  January  of  each 
year.  It  is  questioned  whether  county  boards 
have  authority  to  classify  real  estate,  but 
this  we  do  not  determine,  as  it  is  clear  that 
the  order  in  question  was  not  made  under 
anthority  of  said  section  821.  The  power  to 
equalize  asseesments  "by  increasing  or  di- 
minishing the  valuation  of  any  piece  of  prop- 
erty, or  the  entire  assessment  of  any  tax- 
payer," is  vested  in  township  trustees  and 
city  councils.  Code,  i  829.  Section  832  of 
the  Code  is  as  follows:  "The  board  of  su- 
pe^isors  shall  constitute  a  county  board  of 
equalization,  and  shall  equalize  the  assess- 
ments of  the  several  townships,  cities  and 
incorporated  towns  of  their  county,  at  their 
regular  meeting  in  June  of  each  year,  sub- 
stantially as  the  state  board  equalize  assess- 
ments among  the  several  counties  of  the 
state."  Section  834  requires  the  state  board 
of  equalization  "to  equalize  the  valuation  of 
real  property  among  the  several  counties  and 
towns"  by  adding  to  or  talcing  from  the  aggre- 
gate valuation  of  real  property  of  each  county 
such  percentage  in  each  case  as  will  raise  or 
reduce  the  same  to  its  proper  valuation.  The 
county  board  must  equalize  the  assessments 
of  townships,  cities,  and  towns  substantial- 
ly as  the  state  board  equalize  assessments 
among  the  several  counties,  which  is  by  add- 
ing to  or  taking  from  "the  aggregate  valua- 
tion of  real  property."  The  order  in  question 
does  not  add  to  the  aggregate  valuation  of 
the  real  property  in  Bock  Baplds,  but  to  a 
part  thereof,  the  part  used  for  a  particular 
purpose,— farm  lands.  It  is  not  substantial- 
ly as  the  state  board  equalizes  assessments. 
With  the  same  propriety  might  the  county 
t>oard  add  to  the  valuation  of  business  prop- 
erty or  residence  property,  or  to  the  real 
property  in  a  particular  part  of  the  asses- 
sorlal  district.  In  Getcbell  v.  Supervisors,  51 
Iowa,  107,  50  N,  W.  574,  It  is  held  that  a 
county  board  has  no  authority  to  increase 
the  assessments  on  the  real  property  in  a 
part  of  an  assessorial  district  In  Cassett  v. 
Sherwood,  supra,  the  county  board  had  class- 
ified bank  stock  and  moneys  and  credits  to 
be  assessed  at  60  per  centum  of  par  value. 
The  township  board  reduced  the  assessment 
to  40  per  centum,  and  this  court  held  that 
the  county  board  had  Jurisdiction  to  raise 
it  to  the  amount  previously  ordered.     Har- 


ney V.  Board,  44  Iowa,  203.  Is  rriled  upon  by 
appellees.  In  that  case  the  defendant  board 
had  classified  merchandise,  moneys,  and 
credits  for  purposes  of  assessioent,  and 
thereafter  ordered  that  20  per  cent  be  added 
to  the  valuation  of  all  merchandise,  moneys, 
and  credits  in  the  towns  of  Osage  and  Mltch- 
elL  It  was  held  that  they  had  jurisdiction 
to  BO  order  as  to  that  claaslficatlon  of  proper- 
ty. It  will  be  observed  that  In  these  cases 
the  board  acted  upon  a  classification  which 
it  was  authorized  to  and  had  previously 
made.  In  Trust  Co.  v.  Heston,  83  Iowa, 
377,  49  N.  W.  985,  the  county  board  had 
classified  the  assessable  property  of  the 
county,  and  designated  values  to  be  assessed 
thereon.  In  obedience  to  this  order,  the  as- 
sess<»r  assessed  the  plaintiOB  respectively, 
upon  moneys  and  credits,  in  the  sum  spe^ 
fied  as  to  each.  Subsequently  the  county 
board  added  50  per  centum  to  all  assesa- 
ments  upon  moneys  and  credits  in  all  the 
townships.  This  court  held  that,  as  this  did 
not  equalize  the  assessments  upon  that  class 
of  property,  it  being  already  equally  assess- 
ed, the  action  was  unauthorised.  In  Goold 
V.  Lyon  Co.,  74  Iowa,  95,  36  N.  W.  906,  it 
was  held  that  the  board  of  townships,  towns, 
or  cities  have  no  authority,  in  the  even-num- 
bered years,  to  add  to  or  change  the  assess- 
ed value  of  real  estate  as  established  in  the 
next  preceding  odd-numbered  years.  We 
have  referred  to  these  cases  because  they 
are  cited,  but  we  think  It  will  be  seen  that 
they  are  not  coDtrolllng  on  the  question  un- 
der consideration.  If  county  boards  may 
classify  real  estate  and  equalize  assessments 
upon  the  basis  of  such  classification,  we 
have  seen  that  in  this  case  there  was  no  such 
classification.  Having  in  mind  the  purpose 
of  classification,  it  Is  clear  that  they  must 
be  made  at  the  time  fixed;  surely  it  cannot 
be  after  assessment.  According  to  the  al- 
legations of  the  petition  this  order  increased 
the  assessed  valuation  of  the  lands  under 
notice  "one  hundred  per  cent,  higher  than 
any  other  farm  lands  in  Lyon  county."  The 
order  was  made  without  any  classification 
upon  which  to  base  it  It  was  not,  accord- 
ing to  the  petition,  an  equalization  of  the 
assessments  in  the  assessorial  district,  nor 
upon  farm  lands,  and  was  not  "substantially 
as  the  state  board  equalize  assessments." 
We  think  the  petition  shows  that  the  de- 
fendant board  did  not  have  Jurisdiction  to 
make  the  order  in  question,  and  that  defend- 
ants' demurrer  should  have  been  overruled. 
Reversed. 


INDEPENDENT  DIST.  OP  OAK  DALE  v. 

FAGEN  et  al. 
(Supreme  Court  of  Iowa.    May  22,  1895.) 

Ai>VBBSB  PossessToir  ot  Lamd— Bt  School  Dis- 
TBiOT— Reversion  to  Orioinai.  Owmbr 

— Tender  of  Pricb. 
1.  Actual  adverse  possession  of  land  by  s 

school  district  for  10  years  under  a  daim  of  at>- 
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lolnte  owDpniiip  creates  a  title  by  prescription, 
which  will  support  an  action  to  quiet  title. 

2.  Code,  5§  1827,  1828,  provide  that,  where 
a  school  district  shall  cease  to  use  land  for  school 
purposes  for  two  rears,  the  title  shall  revert  to 
the  owner  of  the  fee  upon  repayment  by  him 
of  the  purchase  price  and  the  value  of  improve- 
menta.  BM,  that  where  one  baa  neither  paid 
nor  tendered  the  purchase  price,  nor  the  valtM 
of  the  improvements,  he  is  not  entitled  to  the 
land. 

Appeal  from  district  court,  Polk  county;  C. 
P.  Holmes,  Judge. 

Action  in  equity  to  quiet  in  tbe  plaintiff  tba 
title  to  cei-tain  real  estate.  There  was  a  hear- 
iuK  on  tbe  merits,  and  a  decree  for  tbe  plain- 
tiff.   Tbe  defendants  appeaL    Affirmed. 

C.  E.  Hunn,  for  appellants.  J.  K.  Macom- 
ber  and  A.  A.  McLaughlin,  for  appellee. 

ROBINSON,  J.  The  plaintiff  is  a  corpora- 
tion of  Polk  county,  organized  and  existing 
toe  scbool  purposes.  It  claims  to  be  the  own- 
er of  certain  real  estate,  wblcb  Is  particularly 
described,  and  which  is  commonly  known  as 
Oak  Dale  sChoolhouse  and  lot  Tbe  lot  was 
once  owned  by  Eezeklah  Fageu,  who  died  In 
the  year  1865.  The  plaintiff  claims  that  it 
was  purchased  by  a  predecessor  of  the  plain- 
tiff In  the  year  1861  or  1862,  and  that  It  has 
been  used  and  occupied  for  schoolhouse  pur- 
poses since  that  time.  The  defendants  deny 
tbe  alleged  ownership  by  tbe  plaintiff,  and 
claim  ownership  of  the  property  as  belrs  of 
Hezeklab  Fagen. 

1.  The  district  township  of  Walnut,  in  the 
county  of  Polk,  was  divided  prior  to  tiie  year 
1862,  and  the  district  township  of  Valley  was 
created  from  a  part  of  Its  territory.  In  March 
of  that  year  a  settlement  between  the  two 
districts  was  effected.  The  meeting  of  the 
representatives  of  the  districts  held  for  that 
purpose  was  attended  by  Mr.  Fagen.  who 
sought  to  obtain  payment  for  the  schoolhouse 
site  In  question.  The  evidence  In  regard  to 
what  was  done  Is  neither  full  nor  clear,  but 
it  appears  quite  satisfactorily  that  one  of  the 
districts  bad  agreed  to  purchase  the  site;  that 
Mr.  Fagan  was  owing  taxes  to  the  amount  of 
$145.60;  that  he  surrendered  tbe  lot  for  the 
taxes;  and  that  the  lot  was  retained  by  the 
district  township  of  Valley.  No  formal  convey- 
ance of  the  lot  Is  shown,  but  possession  of  it 
was  taken  and  held  by  the  district  last  named 
until  about  the  year  1878,  when  it  was  re- 
organized as  the  independent  district  of  Oak 
Dala  At  the  time  the  lot  passed  into  the 
possession  of  the  district  township  of  Valley, 
there  was  a  small  building  on  it,  which  was 
u.sed  as  a  scboolhouse  for  a  time,  and  then  a 
larger  building  was  erected  and  used  for  that 
purpose.  The  occupation  and  use  of  tbe  lot 
for  scbool  purposes  by  the  district  townstilp 
and  by  the  plaintiff  were  continuous  from  the 
year  1861  until  two  years  before  this  action 
was  commenced.  It  does  not  appear  that  dur- 
ing that  time  any  claim  to  the  property  ad- 
verse to  the  plaintiff  or  its  predecessor  was 
made  by  any  una    A  large  schoolhouse  bar- 


ing been  erected  near  th«  lot,  it  has  not  been 
needed  for  school  purposes  nor  nsed  for  any 
purpose  since  the  year  1889,  but  has  not  been 
otherwise  abandoned  by  the  plaintiff.  A 
school  district  ot  this  state  is  a  body  cor- 
porate, with  power  to  acquire  and  bold  real 
estate  for  schoolhouse  sites.  Code,  IS  1716, 
1825.  The  evidence  in  this  case  shows  be- 
yond question,  and  without  conHict,  that  the 
lot  In  controversy  was  occupied  and  used  by 
tbe  district  township  of  Valley  and  by  tbe 
plaintiff,  openly,  continuously,  and  exclusive- 
ly, for  nearly  30  years,  and  that  the  occupa- 
tion and  use  were  adverse,  and  for  purposes 
authorized  by  law.  It  is  claimed  that  Fagen 
merely  permitted  the  use  of  the  property  for 
school  piu-poses,  without  any  intent  to  trans- 
fer an  absolute  title  to  it  Although  there  Is 
but  little  direct  evidence  to  that  effect,  the 
only  reasonable  conclusion  which  can  be 
drawn  from  the  evidence  in  the  case  Is  that 
the  occupation  by  the  district  was  under  a 
claim  of  absolute  ownership.  Hence,  even  if 
it  were  true  that  the  property  was  not  sold  by 
tbe  deceased  to  the  district  township,  the  use 
and  occupation  of  it  which  we  have  stated 
were  sufficient  to  give  to  the  plaintiff  a  per- 
fect title  as  against  the  defendants.  Actual 
adverse  possession  of  real  estate  for  10  years 
under  a  daim  of  absolute  ownership  creates  a 
title  by  prescription,  not  merely  for  defensive 
but  for  all  practical  purposes  upon  which  an 
action  to  quiet  the  title  may  be  maintained. 
Cramer  v.  Clow,  81  Iowa,  257,  47  N.  W.  50; 
Qulnn  T.  Quinn,  76  Iowa,  565,  41  N.  W.  S16; 
Stevenson  v.  Polk,  71  Iowa,  286,  S2  N.  W.  340. 
2.  Section  1827  of  the  Code  provides  for  tbe 
obtaining  of  scboolhouse  sites  by  school  dis- 
tricts when  the  owners  neglect  or  refuse  to 
grant  them,  or  when  they  cannot  be  found.  The 
next  section  contains  the  following:  "The  title 
acquired  by  said  school-districts  in  and  to  said 
real  property  shall  be  for  school  purposes  only, 
and  in  case  the  same  shall  cease  to  be  used  for 
said  purpose  for  the  space  of  two  years,  then  tbe 
title  shall  revert  to  the  owner  of  the  fee,  upon 
the  repayment  by  him  of  the  principal  amotmt 
paid  for  said  land  by  said  districts,  without 
interest,  together  with  the  value  of  any  im- 
provements thereon  erected  by  baid  districts." 
It  is  claimed  that,  under  this  provision,  tbe 
title  to  the  property  in  question  has  reverted 
to  the  defendants,  for  the  reason  that  it  has 
not  been  used  for  school  purposes  for  more 
than  two  years.  If  it  be  true,  as  claimed  by 
the  appellants,  that  the  provision  applies  to 
sites  obtained  through  a  sale  by  the  owner 
voluntarily  made,  as  well  aa  by  condemun- 
tlon  proceedings,— a  question  we  do  not  de- 
cide,—it  does  not  follow  that  the  defendants 
are  entitled  to  recover  in  this  action.  The  ti- 
tle In  question  would  not  revert  to  them,  in 
any  case,  before  the  payment  to  tbe  plaintiff 
of  the  principal  amount,  if  any,  paid  for  the 
property,  together  with  the  value  of  the  Im- 
provements erected  thereon  by  tbe  district 
The  defendants  have  neither  paid  nor  tender- 
ed anything  to  the  plaintiff  on  account  o* 
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tWs  property,  and  for  that  reason,  If  for  no 
other,  cannot  recover.  It  is  not  necessary  to 
determine  whether  the  plaintitC  has  ceased  to 
use  the  property  for  school  purposes,  within 
the  meaning  of  the  statute. 

We  conclude  that  the  decree  of  the  district 
court  Ig  fully  sustained  by  the  evidence,  and 
It  is  afiBrraed. 


RABB  T.  SOMMERBECK. 

(Supreme  Court  of  Iowa.     May  21,  1895.) 

Actios  aoaimst  Dsuaeisr  —  Oitimo  iNJuaiors 
Medicine — Contbibutort  Nbolioencb  —  Bcr- 
DBN  or  Psoor  —  Motion  im  Arrsst— Instbuo- 

TIONS. 

1.  In  an  action  egainst  a  druKKist  for  negli- 
gently giving  him  an  injurious  medicine,  plain- 
tiff, to  recover,  must  show  himself  not  guilty  of 
contributory  negligence. 

2.  In  an  action  against  a  druggist  for  negli- 
gently giving  plaintiff  an  injurious  medicine, 
failuM  to  aver  an  absence  of  contributory  negli- 
gence on  plalntUTs  part  may  be  taken  advantage 
of  by  motion  In  arrest  of  judgment 

8.  In  an  action  against  a  druggist  for  neg- 
ligently giving  an  injurious  medicine,  it  was  er- 
ror to  refuse  to  charge  to  the  effect  that  if  the 
medicine  was  not  the  proximate  cause  of  the  ill- 
ness complained  of,  or  if  the  plaintiff  was  ill  at 
the  time,  and  taking  the  drug  did  not  increase 
his  illness,  plaintiff  is  not  entitled  to  recover, 
there  being  evidence  of  his  illness  at  the  time. 

4.  Testimony  as  to  symptoms  of  a  person  aft- 
er taking  an  injurious  drug  is  proper,  to  deter- 
mine its  character. 

Appeal  from  district  court,  Linn  comity; 
J.  H.  Preston,  Judge. 

The  petition.  In  substance,  shows  that  the 
defendant  Is  a  pharmacist  In  the  city  of  Cedar 
Rapids;  that  plaintitT,  being  in  need  of  med- 
icine, went  to  defendant's  store,  and  asked 
for  whisky  and  quinine;  that  the  defendant, 
either  willfully  or  negligently,  gave  to  plain- 
tilT,  instead  of  whisky  and  quinine,  some 
dangerous  or  violent  drug  or  medicine,  which 
plaintiff  believes  to  have  been  croton  oil, 
which  plaintiff  took;  and  that  it  made  him 
violently  sick,  and  caused  him  to  suffer  In- 
tense and  excruciating  pain  for  many  months, 
because  of  which  he  Is  permanently  Injured 
In  his  health,  and  has  suffered  great  damage. 
The  defendant  admits  his  business  as  al- 
leged, and  that  he  prepared  for  plaintiff  some 
medicine,  which  be  took,  but  he  denies  that 
It  was  croton  oil,  or  any  violent  or  danger- 
ous drug,  and  also  denies  that  plaintiff  has 
lieen  damaged  because  of  the  medicine  so 
taken.  The  answer  shows  that  plaintiff  went 
to  the  store  of  defendant,  and,  without  ask- 
ing for  any  particular  medicine,  called  for 
"something  to  relieve  his  pain,"  and  that 
defendant  consulted  a  physician,  who  pre- 
scribed what  should  be  given,  and  that  the 
defendant  prepared  the  medicine  as  pre- 
scribed, and  gave  It  to  plaintiff,  and  that  it 
was  an  ordinary,  harmless  remedy.  It  fur- 
ther appears  from  the  answer  that  what  he 
did  was  gratuitous,  and  as  a  matter  of  ac- 
commodation. The  issues  were  tried  to  a 
jury,  resulting  In  a  verdict  for  the  plaintiff. 


and  from  a  Judgment  thereon  the  defendant 
appealed.    Reversed. 

J.  M.  Redmond  and  M.  P.  Smith,  for  appel- 
lant    D.  E.  Vorls,  for  appellee. 

GRANGER,  J.  1.  The  court  instructed  tbo 
Jury  that  there  was  no  evidence  of  a  willful 
act  on  the  part  of  defendant,  and  hence  the 
case  was  tried  on  the  theory  of  damage  re- 
sulting from  negligence  in  giving  the  medi- 
cine. The  petition  contains  na  averment  ns 
to  a  want  of  negligence  on  the  part  of  plain- 
tiff, nor  was  there  evidence  directed  to  that 
questlcD.  After  verdict  the  defendant  moved 
in  arrest  of  Judgment,  because  of  a  want  of 
such  averment,  and  the  court  overruled  tbe 
motion,  and  the  ruling  is  assigned  as  error. 

By  Code,  i  2050,  It  is  provided  that,  "if  the 
facts  stated  In  the  petition  do  not  entitle  the 
plaintiff  to  any  relief  whatever,  advantage 
of  it  may  be  taken  by  motion  in  arrest  of 
judgment,  before  judgment  Is  entered."  If 
the  plaintiff  must  show  a  want  of  negligence, 
to  authorize  a  recovery,  then,  under  the  aver- 
ments of  the  petition,  plaintiff  was  entitled 
to  no  relief,  for  but  the  single  act  of  negli- 
gence Is  pleaded  as  a  basis  of  recovery.  It 
is  not  contended  but  that.  In  some  actions 
for  personal  Injury  on  tbe  ground  of  negli- 
gence, the  plaintiff  must  aver  and  prove  a 
want  of  negligence  on  bis  part  contributing 
to  the  injury  complained  of,  but  it  is  urjjed 
that  the  rule  does  not  obtain  in  a  case  like 
this.  We  think  that  It  does.  Even  though 
there  may  be  exceptions  to  the  rule,  we  are 
clear  that  this  is  not  one  of  them.  Certainly 
the  general  rule  Is  that  the  plaintiff.  In  such  a 
case,  must  show  himself  free  from  negligence 
contributing  to  the  injury.  Our  Reports 
abound  in  cases  wherein  the  rule  is  applied, 
and  where  there  is  language  recognizing  it. 
but  they  are  generally  railway  or  bridge  coses, 
and  those  wherein  machinery  is  used,  that 
caused  the  Injury,  and  no  question  is  made 
as  to  that  class  of  cases.  In  Baird  v.  Mor- 
ford,  29  Iowa,  531,  the  negligence  complained 
of  was  in  reducing  a  dislocated  shoulder  Joint, 
and  the  rule  of  appellant's  contention  in  this' 
case  was  in  that  case  asked  and  refused  in 
the  district  court,  and  it  instructed  that  the 
party  defending  against  the  charge  of  neu- 
Ugence,  if  he  relied  on  tbe  negligence  of  the 
other  as  a  defense,  must  prove  it  The  ruling 
was  held  to  be  erroneous,  and  it  waa  said, 
"A  party  claiming  to  recover  for  the  negli- 
gent or  unskillful  acts  of  another  must  show 
him  to  be  In  the  wrong,  and  also  prove.  If 
Issue  thereon  Is  made,  that  no  negligence  of 
his  own  caused  the  Injury.*'  That  and  the 
case  at  bar  are  much  alike,  as  to  the  appli- 
cation of  the  rule  In  question.  The  oppor- 
tunities for  contributory  negligence  In  tbe 
two  cases  are  much  the  same.  At  the  par- 
ticular time  of  treatment,  in  each  case,  there 
seems  to  be  but  slight  opporttmlty  for  such 
negligence,  but  still  there  is  some,  In  bott 
cases,  after  tbe  treatment,  there  is  a  demand 
for  reasonable  care,  and  a  want  of  It  may  be- 
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'conie  contrfbiit(«7  negligence.  Gwyon  r. 
Dutfleld,  66  Iowa,  708,  24  N.  W.  523,  Is  a 
case  where  the  plaintiff  applied  for  a  par- 
ticular drug,  and  the  druggist  negligently  per- 
mitted the  person  to  take  from  a  jar,  and 
swallow,  belladonna.  On  the  trial  the  court 
-instructed  as  to  the  burden  of  proof  on  the 
question  of  contributory  negligence,  and  the 
cpinion  says  that  the  instruction  given  might 
Justify  an  inference'  that  "the  burden  was  not 
on  the  plaintiff  to  show  freedom  from  con- 
tributory negligence,"  and  the  instruction  was 
tield  erroneous.  If,  in  such  a  case,  the  rule 
was  not  applicable,— that  is,  if  the  rule  of 
such  a  case  is  that  the  defendant  must  prove 
the  negligence  of  plaintiff,  in  order  to  avail 
himself  of  it, — then,  in  that  case,  where  the 
oouFt  was  dealing  with  the  question  of  bur- 
den of  proof  only,  it  could  not  properly  have 
held  that  the  burden  was  with  the  idalntiff. 
■Speaking  of  the  Instruction  In  that  case.  It 
is  said:  "Now,  to  justify  a  verdict  against 
the  plaintiff,  it  was  not  necessary,  as  the  in- 
structiiMi  implied,  that  the  jury  should  find 
affirmatively  that  the  plaintiff  was  guilty  of 
•contributory  negligence.  They  were  bound  to 
render  such  a  verdict  if  they  simply  failed 
4o  find  that  he  was  not  thus  guilty."  We 
think  the  authorities  in  this  state  are  conclu- 
sive of  this  question,  and  that  the  court  erred 
in  not  sustaining  the  motion  to  arrest  the 
Judgment. 

2.  The  defendant  asked  the  court  to  give 
the  following  Instruction:  "(2)  If  you  find 
from  the  evidence  that  croton  oil  was  by  de- 
fendant administered  to  plaintiff  in  danger- 
ous quantity,  as  is  alleged,  then  you  will 
-consider  whether  or  not  it  was  the  proximate 
cause  of  plaintiffs  sickness  and  injury,  as 
-alleged;  and  if  you  find  that  it  was  not  the 
proximate  cause  thereof,  or  if  the  plaintiff 
was  sick  at  the  time  of  administering  the 
«rotoa  (^,  if  any  was  administered,  and  the 
&ame  did  not  increase  the  sickness  or  pain, 
-or  the  duration  thereof,  then  you  should  find 
for  the  defendant"  It  was  refused.  It 
seems  to  as  that  some  such  instruction  should 
have  been  given,  in  view  of  the  evidence. 
It  appears  that  the  plaintiff  was  sick  when 
lie  went  for  the  medicine,  and  whether  or  not 
It  was  the  dmg  administered  that  caused  the 
sickness  and  suffering  that  followed  was  a 
very  important  fact  in  the  case.  It  is  true, 
tbe  Instructions  given  only  permit  a  recov- 
-ery  if  the  drug  administered  caused  the  in- 
Jnry;  yet  there  is  nothing  to  call  the  minds 
of  the  Jury  to  the  importance  of -distinguiBh- 
1ns  between  these  two  facts,  either  of  which 
might  have  been  the  cause  of  the  suffering 
«nd  condition  complained  of.  We  might  not 
reverse,  alone,  because  of  this  assignment, 
and  we  notice  it  especially  because  of  a  new 
trial,  if  the  petition  shall  be  amended  so  as 
to  present  a  cause  of  action.  We  may  also 
say  that  the  symptoms  of  the  plaintiff  after 
taking  the  drug  are  proper,  in  determining 
Its  character,  and  also  that,  with  the  proper 
foundation,  expert  evidence  is  competent  for 


that  purpose.  If  the  facts  having  support 
in  the  evidence  are  stated  hypothetically  to 
the  expert,  it  Is  proper  for  him  to  state  the 
conclusion  whether  or  not  croton  oil,  or  any 
dmg  which  is  a  subject  of  inquiry,  would 
produce  such  symptoms  or  results.  The  Judg- 
ment is  reversed. 


SANFORD  V.  FIRST  NAT.  BANK  OP 

BELLB  PLAINB  et  al. 

(Supreme  Court  of  Iowa.     May  22,  1895.) 

Appeal— Dismissal— CoNSTRucTioH  or  (Contract 

— LiqUIDATKD  Damaoks. 

1.  An  appeal  from  a  judgment  rendered  in 
an  action  by  a  partner  to  recover  as  liquidated 
damages  an  amount  deposited  by  the  defendant 
partner  in  a  bank,  to  be  paid  to  plaintiff  on  de- 
fendant's breach  of  the  contract  of  partnership, 
should  not  be  dismissed  tracause  tbe  osnk,  after 
judgment  in  fa^or  of  the  plaintiff,  and  Iiefore  the 
appeal  was  talien,  paid  the  amount  into  court, 
and  plaintiff  satisfied  the  judgment. 

2.  Whether  a  sum  named  in  a  contract  is  to 
be  regarded  as  liquidated  damages  or  as  a  pen- 
alty depends  on  the  intention  of  the  parties  as  it 
appears  from  the  nature  of  the  contract,  the  sit- 
uation of  the  parties,  and  surrounding  circum- 
stances, and  not  merdy  on  the  language  of  the 
contract. 

3.  Defendant  contracted  to  purchase  a  one- 
half  interest  in  plaintiff's  store,  and  to  enter  into 
partnership  with  him,  depositing  in  a  bank  $500 
as  "a  forfeit"  in  case  he  should  fail  to  carry  out 
the  contract.  Plaintiff  leased  the  building  for 
the  firm,  notified  all  creditors  of  tbe  proposed 
change,  and  added  to  the  stock,  on  defendant's 
suggestion,  certain  goods  whidi  he  had  not  pre- 
viously carried.  Subsequently  defendant  refus- 
ed to  comply  with  the  terms  of  the  contract. 
Bdd,  that  the  $500  should  be  considered  liqui- 
dated damages,  and  not  a  penalty. 

4.  In  an  action  to  recover  a  sum  stipulated 
in  a  contract  as  liquidated  damages,  no  proof  of 
actual  damages  is  required. 

Appeal  from  district  court,  Benton  county; 
3.  R.  Caldwell,  Judge. 

Action  by  EL  C.  Sanford  against  the  First 
National  Bank  of  Belle  Plaine  and  S.  B.  Ham- 
ilton to  recover  as  liquidated  damages  certain 
money  deposited  with  defendant  bank  by 
Hamilton,  to  be  paid  plaintiff  in  the  event 
Hamilton  failed  to  consummate  an  agreement 
of  partnership  entered  into  with  plaintiff. 
The  court  directed  a  verdict  for  plaintiff,  and 
defendant  Hamilton  appeals.     Affirmed. 

C.  M.  Nagle,  for  appellant  T.  H.  Milner, 
for  appellee. 

DEEMER,  J.  On  the  17th  day  of  October, 
1892,  the  plaintiff  and  defendant  Hamilton 
entered  into  a  written  ccmtract  for  the  pur- 
pose of  forming  a  partnership  to  conduct  the 
drug  business  in  the  city  of  Belle  Plaine, 
Iowa,  to  commence  in  the  month  of  January, 
1883.  The  capital  stock  was  to  be  $6,000, 
of  which  each  was  to  contribute  one-half. 
The  firm  was  to  purchase  the  furniture  and 
fixtures  then  owned  by  Sanford,  and  the  stock 
of  goods  owned  by  plaintiff  was  to  be  in- 
voiced at  Chicago  prices,  with  5  per  cent 
added  for  freight  It  was  also  agreed  that 
Hamilton  and  his  son  should  put  in  their 

Digitized  by  LjOOQ  l€ 


460 


NORTHWESTERN  REPORTER,  VoL  63. 


(Iowa. 


time  as  against  Sanford's  in  the  conduct  of 
the  business,  and  eactt  partner  was  to  re- 
ceive $60  per  montb  as  wages,  which  amount 
each  was  allowed  to  withdraw.  Sanford  was 
to  have  g^ieral  cliarge  of  the  business,  but 
was  to  consult  his  partner  freely  upon  mat- 
ters of  interest  The  propwty,  when  invoi- 
ced, was  to  be  tamed  over  to  the  firm  free 
and  clear  of  all  incumbrances.  The  contract 
also  provided:  "Hamilton  is  to  deposit 
$500.00  in  the  First  National  Bank  of  Belle 
PInlne,  Iowa,  as  a  forfeit  in  case  he  should 
refuse  to  comply  with  the  terms  of  this  con- 
tract" The  $500  so  named  was  deposited  as 
agreed.  After  the  making  of  the  contract, 
and  on  the  24tb  day  of  December,  1882,  Ham- 
ilton notified  plamtifl  in  writing  that  be  did 
not  intend  to  carry  out  the  contract,  and  de- 
clared all  arrangements  at  an  end.  Plaintiff 
then  commenced  tills  suit  to  recover  the  $500 
deposited  with  the  bank.  Upon  the  issues 
Joined  the  cause  was  tried  to  a  Jury,  and  at 
the  conclusion  of  plaintiff's  testimony  both 
parties  rested,  and  the  court  directed  a 
verdict  for  plaintiff,  construing  the  clause 
quoted  from  the  contract  as  liquidated  dam- 
ages, and  not  a  penalty,  and  Hamilton  ap- 
peals. 

1.  The  Judgment  was  rendered  April  14, 
1883,  and  the  appeal  taken  May  6th.  On  the 
20tb  day  of  April  the  bank  paid  Into  court 
the  $500  held  by  it,  and  plaintiff  canceled 
and  satisfied  the  Judgnxient  A  motion  has 
been  filed  to  dismiss  the  appeal,  because  the 
Judgment  has  been  satisfied.  We  think  this 
motion  should  be  overruled.  The  bank  was 
merely  a  nominal  party,  indifferent  to  the 
claims  of  either  of  the  litigants.  It  was  sim- 
ply the  custodian  of  the  fund,  and  could  not, 
by  paying  over  the  money  in  litigation  to  the 
clerk  or  to  the  plaintiff,  defeat  the  defendant's 
right  of  appeal.  The  defendant  has  done 
nothing  indicating  a  pui-pose  to  abandon  the 
appeal,  and  should  not  be  estopped  by  rea- 
son of  the  conduct  of  his  codefeudant.  None 
of  the  cases  cited  by  appellee  cover  facts 
like  these. 

2.  Appellee  also  moves  to  dismiss  the  ap- 
peal because  of  defendant's  delay  In  present- 
ing it  to  this  court  Such  delay  as  there  was 
is  fully  explained  by  appellant's  counsel,  and 
the  motion  is  overruled. 

3.  The  only  real  question  on  the  merits  la 
whether  the  $500  deposited  with  the  bank 
should  be  treated  as  a  penalty  or  as  liqui- 
dated damages.  No  proposition  of  law  is  at- 
tended with  more  difficulty  on  account  of  the 
apparent  confiict  in  the  authorities  than  this 
one.  The  rule  in  such  cases  Is  easily  stated, 
but  its  application  is  of  great  difficulty.  It 
is  manifest  that  many  of  the  courts,  in  con- 
struing such  a  contract,  Itave  been  guided  by 
their  innate  ideas  of  Justice  in  each  particu- 
lar case,  rather  than  by  the  strict  rules  of 
law  to  be  applied  to  the  contract  which  the 
parties  have  in  fact  made.  It  may  t>e  stated, 
as  a  general  rule,  that  in  construing  such 
contracts  the  court  will  endeavor  to  ascer- 


tain the  IntentI<Mi  of  the  parties,  and  will  give 
the  forfeiture  clause  such  effect  as  they  in- 
tended it  should  have.  The  words  used, 
whether  "forfeiture,"  "liquidated  damages," 
or  "penal  snm,"  are  not  alone  oondu8iv& 
Nor,  Indeed,  is  the  language  of  the  contract 
generally.  The  court  will  look  to  the  nature 
of  the  contract  the  situation  of  the  parties, 
and  to  all  the  surrounding  facts  and  circum- 
stances which  throw  ligh't  upon  the  Intent  of 
the  parties  for  the  piupose  of  determining 
what  meaning  they  placed  upon  the  words 
used.  True,  there  are  some  other  artificial 
rules  often  properly  applied  in  the  interpreta- 
tion of  these  contracts,  to  some  of  which  we 
may  have  occasion  to  refer.  The  rule  we 
have  Just  announced  is  sustained  by  the  fol- 
lowing cases:  De  Graff,  Vrieling  &  Co.  t. 
Wlckham  (Iowa)  52  N.  W.  508,  57  N.  W.  420; 
Foley  V.  McKeegan,  4  Iowa,  1.  The  evidence 
shows  there  was  considerable  correspondence 
between  the  parties  before  the  contract  was 
finally  consummated.  And  it  also  shows  that 
after  the  execution  of  the  contract  Hamilton, 
or  his  son,  came  to  Belle  Plaine,  Just  before 
the  "holiday  season,"  and  assisted  somewliat 
about  the  store.  Plaintiff  arranged  for  a 
lease  of  the  building  in  which  the  business 
was  to  be  conducted  by  the  firm,  and  took 
an  Invoice  of  the  goods.  He  also  notified  all 
creditors  of  the  proposed  change,  and  arran- 
ged his  business  with  reference  thereto.  He 
also  put  in  a  stock  of  wall  paper  at  Hamil- 
ton's suggestion,  which  Hamilton  assisted 
him  to  select  This  he  would  not  have  done 
had  it  not  been  for  Hamilton's  request  An- 
other very  strong  circumstance  is  the  deposit 
of  the  $500  with  the  bank  by  Hamilton  under 
the  terms  of  of  contract  And  while  it  was 
called  a  "forfeit,"  which  ordinarily  means  a 
"penalty,"  when  used  in  a  contract,  yet  when 
deposited  with  a  third  party,  as  in  this  case, 
we  think  it  is  evident  that  the  parties  intend- 
ed that  Hamilton  should  lose  the  whole  of  it 
In  the  event  he  failed  to  comply  with  his 
contract  White  v.  Dlngley,  4  Mass.  4^; 
Hinton  V.  Sparkes,  h.  R.  3  O.  P.  161;  Setts 
V.  Burch,  4  Hurt.  &  N.  506;  Wallis  v.  Smith, 
21  Ch.  Div.  243;  Lea  V.  Whitaker,  U  R.  8  C. 
P.  70.  The  sum  deposited  is  not  unreason- 
able in  amount  as  compared  with  the  amount 
of  property  invoiced.  It  is  payable  for  one 
breach,— that  is,  failure  to  purchase  the  half 
interest  In  the  business;  and  the  injury,  as 
will  be  seen  from  the  circumstances  sliown, 
is  in  some  degree  uncertain.  These  circum- 
stances lead  to  the  inference  that  the  parties 
intended  the  forfeit  as  the  measure  of  dam- 
ages. Maxwell  V.  Allen,  78  Me.  32,  2  Atl. 
3S6,  is  almost  exactly  parallel  to  this  case; 
and  Stre^>er  v.  Williams,  48  Pa.  St  450,  is  a 
case  very  nearly  in  point,  and  states  the  rule 
so  clearly  that  we  need  not  refer  to  others  in 
support  of  our  conclusions. 

4.  It  is  also  insisted  that  the  court  was  In 
error  in  directing  a  verdict  for  plaintiff,  be- 
cause there  was  no  proof  that  he  suffered  any 
damage  by  reason  of  defendant's  breach  of 
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contract  If  the  money  deposited  Is  to  be 
treated  as  Uqnidated  damages,  tUun  uo  such 
proof  Is  required.  Kelso  t.  Reld,  145  Pa.  St. 
006.  23  Aa.  323;  Splcer  v.  Hoop,  51  Ind.  365; 
De  Graff,  Vrlellng  &  Oa  t.  Wlckham,  supra. 
The  case  of  Hathaway  v.  Lynn,  75  Wis.  186, 
43  N.  W.  956,  announcing  a  contrary  rule, 
does  not  commend  Itsdf  to  our  Judgment 
We  reach  the  conclusion  that  the  judgment 
of  the  district  court  is  right,  and  it  Is  af- 
firmed. 


CARSB  T.  RETICKER  et  nz. 
(Supreme  Court  of  Iowa.     May  23,  1895.) 

HOSBAMD  AKD  WiFE— C0XTRACT8  —  WiFE'B  BKPA- 
RATB  PkOPEBTT. 

1.  A  husband  who  has  a  contract  with  a 
county  to  furnish  board  to  its  prisoners  has  the 
right  to  assign  it  to  liis  wife,  and  relinquish  to  her 
the  profits  arising  therefrom. 

2.  A  statute  of  Illinois  proTiding  that  neither 
husband  nor  wife  can  recover  compensation  for 
serrices  rendered  for  the  other  does  not  prevent 
a  wife  from  claiming  the  profits  arising  from 
keeping  lioarders,  where  the  husband  has  relin- 
quished all  claim  thereto. 

Appeal  from  district  court,  Montgomery 
county;   H.  M.  Towner,  Judge. 

Suit  In  equity  to  have  certain  lands  in  the 
name  of  A  C.  Retlcker  decreed  to  belong  to 
J.  M.  Retlcker,  and  to  subject  them  to  the 
payment  of  plaintiff's  Judgment.  From  a 
decree  dismissing  plaintiff's  petition,  he  ap- 
peals.    Affirmed. 

Smith  McPherson  and  T.  T.  Hysbam,  for 
appellant    J.  M.  Junkln,  for  appellees. 

DEEM£R,  J.  Prior  to  the  year  1879  the 
defendant  J.  M.  Retlcker  was  a  member  of 
a  firm  doing  business  in  Rock  Island,  111., 
under  the  name  of  Kelley  &  RetickM-.  Dur- 
ing that  year  the  firm  failed  in  business,  and 
Beticker  became  insolvent  Retlcker,  how- 
ever, paid  about  lialf  of  the  indebtedness  of 
the  firm,  as  we  understand  it,  before  the  end 
of  the  year.  In  October  of  that  year  the 
plaintiff  proposed  to  Retlcker  the  feasibility 
of  forming  a  partnership  to  engage  in  the 
boot  and  shoe  business.  Retlcker  suggested 
that  some  debts  of  the  old  firm  of  Kelley  & 
Retlcker  were  unpaid,  and  that  he  could  not 
well  engage  in  business  in  his  own  name. 
It  was  then  proposed  that  a  copartnership 
be  formed,  using  the  name  of  Retlcker's 
wife,  A.  C.  Retlcker,  as  a  member  of  the 
firm,  and  accordingly  the  copartnership  of 
Carse  &  Retlcker  was  formed.  This  firm 
continued  in  business  until  February,  1834, 
when  plaintiff  purchased  Retlcker's  Interest 
tn  the  business.  Including  the  book  accounts. 
At  that  time  J.  M.  Retlcker  was  owing  the 
firm  quite  a  large  amount  of  money.  This 
indebtedness  Is  the  basis  of  plaintiff's  Judg- 
ment against  J.  M.  Retlcker,  which  was  first 
obtained  In  Illinois  in  April,  1890,  and  after- 
wards, in  the  district  court  of  Montgomery 
county,  on  the  Illinois  Judgment  in  October, 


1891.  October  27,  1884,  280  acres  of  land 
situated  in  Montgomery  county  were  deeded 
to  the  defendant  A.  C.  Retlcker,  and  it  is 
claimed  that  J.  M.  Retlcker  furnished  the 
money  which  formed  the  consideration  for  . 
the  purchase  of  the  land,  and  that  the  title 
was  taken  in  the  name  of  the  wife  for  the 
purpose  of  defrauding  his  creditors,  among 
whom  was  the  plaintiff.  This  is  denied  by 
both  defendants.  They  Insist  that  the  land 
was  purchased  by  A.  G.  Retlcker  with  money 
accumulated  by  her  from  her  own  earnings, 
and  that  J.  M.  Retlcker  has  no  interest 
therein. 

The  question  presented  by  the  appeal  Is 
largely  one  of  fact,  and  It  is  not  Important 
that  we  do  more  than  set  forth,  in  a  general 
way,  our  findings.  It  appears  from  the  tes- 
timony that  In  the  year  1882  defendant  J. 
M.  Retlcker  was  elected  sheriff  of  Rock  Is- 
land county,  IIU  and  that  he  held  office  until 
December,  1886.  He  was  elected  during  the 
existence  of  the  firm  of  Carse  &  Retlcker, 
and  at  the  time  of  bis  election  he,  with  his 
wife,  was  living  over  the  store  in  which  the 
firm  did  business.  Mrs.  Retlcker  was  em- 
ployed In  the  store  at  a  salary  of  five  dollars 
per  week.  Soon  after  Retlcker  assumed  the 
duties  of  his  office,  he  discovered  that  there 
were  large  profits  to  be  made  in  boarding 
the  prisoners  at  the  Jail,  of  whom  he  had 
charge,— the  county  paying  50  cents  per  day 
for  each  prisoner,— and  he  proposed  to  his 
wife  tliat  they  move  to  the  Jail  and  under- 
take this  work.  She  disliked  the  proposed 
arrangement  and  refused  to  go,  whereupon 
the  husband  proposed  to  her  that  if  she 
would  move  Into  the  Jail,  and  undertake  the 
preparation  of  meals  for  the  inmates,  she 
should  have,  as  her  own,  all  the  profits  made 
out  of  it  and  that  he  would  relinquish  all 
claim  thereto.  Plaintiff  was  consulted  with 
reference  to  the  matter,  as  he  ought  to  have 
been,  and  consented  to  and  advised  the  ar- 
rangement Mrs.  Retlcker  accepted  the 
proposition,  moved  to  the  Jail,  and,  during 
the  remainder  of  her  husband's  official  term, 
superintended  the  boarding  apartment  of 
the  Jail.  An  account  was  kept  of  the  num- 
ber of  persons  boarded,  upon  which  the 
county  settled.  This  account  was  charged 
with  the  cost  of  food  and  provisions  and 
supplies,  and  the  balance,  as  drawn  from  the 
county  every  90  days,  was  placed  to  the 
credit  of  A.  C.  Retlcker.  The  total  profits 
made  In  the  business,  as  shown  by  the 
books,  were  something  like  $7,000.  The  Iowa 
land,  as  has  been  noticed,  was  purchased  in 
October,  1884,  in  the  name  of  A.  C.  Retlcker. 
It  was  purchased  largely  on  credit— Mre. 
Retlcker  executing  12  notes,  of  about  $500 
each,  for  the  greata  part  of  the  purchase 
price.  It  is  claimed  that  the  amount  paid 
In  cash  on  the  land,  and  the  payments  made 
upon  the  notes,  came  from  the  profits  aris- 
ing from  the  board  of  the  prisoners. 

It  is  insisted  on  the  part  of  appellant- 
First,  that  no  such  agreement  as  claimed  was 
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ever  made  between  these  defendants;  aec- 
ond,  that,  If  made.  It  wati  wholly  without  con- 
sideration, and  void;  and  third,  that,  if  made 
at  all,  it  was  executed  in  the  state  of  Illi- 
nois, and  was  Toid  by  the  statutes  of  that 
state. 

That  th«'e  are  some  suspicious  circumstan- 
ces disclosed  by  the  testimony  with  refer- 
ence to  the  conduct  of  the  parties  under  this 
alleged  agi-eement  is  true,  yet  It  is  clearly 
and  definitely  testified  to  by  each  of  the  de- 
fendants, and  is  not  denied  by  the  plaintiff, 
although  it  is  shown  that  he  had  knowledge 
thereof  at  the  time  It  was  made.  The  par- 
ties are  husband  and  wife;  and  while  this 
relationship  presents  an  opportunity  for  the 
perpetration  of  fraud,  which  is  too  frequently 
taken  advantage  of,  yet  every  one  is  aware 
that  legitimate  business  transactions  between 
husband  and  wife  are  seldom,  if  ever,  carried 
on  according  to  strict  business  prlncip'es. 
There  is  really  nothing  in  the  evidence  which 
cannot  be  explained  upon  a  theory  perfectly 
consistent  with  honesty  and  good  faith,  and 
we  are  not  disposed  to  impeach  the  transac- 
tion. For  a  case  in  poiut,  see  Gilbert  v. 
Glenny,  75  Iowa,  513,  89  N.  W.  818. 

It  iB  further  claimed  that  the  agreement 
was  without  consideration,  because  it  was 
the  marital  duty  of  A.  C.  Retlcker  to  perform 
the  services.  We  cannot  accede  to  this  doc- 
trine. That  it  is  the  duty  of  the  wife,  as 
"helpmeet,"  to  attend,  without  compensation, 
to  all  the  ordinary  household  duties,  and 
labor  faithfully  to  advance  her  husband's  In- 
terests, is  true.  Yet  it  certainly  is  not  her 
duty,  unless  she  desires  to  Incur  It,  to  under- 
take the  boarding  of  a  large  number  of 
prisonos  who  may  for  the  time  being  comA 
under  the  charge  of  her  husband.  These  de- 
fendants had  the  undoubted  right  to  contract 
with  each  other  with  reference  to  the  board 
to  be  furnished  the  Inmates  of  the  jail,  the 
came  as  if  the  marital  relation  did  not  exist. 
J.  M.  Retlcker  had  the  contract  with  the 
county  to  furnish  the  board,  and  coyld  sublet 
it  to  whomsoevo*  he  wished,— even  to  his 
wife.  If  she  saw  fit  to  engage  in  the  work. 
(Jilbert  V.  Glenny,  75  Iowa,  613,  39  N.  W. 
818;  Mewhirter  v.  Hatten,  42  Iowa,  288; 
Hoag  y.  MarUn,  80  Iowa,  714.  45  N.  W.  1058. 
If  there  has  been  no  relinquishment  by  the 
husband  to  the  earnings  of  the  wife  accumu- 
lated while  engaged  In  a  separate  business 
for  herself,  the  rule  might  be  diCFerent;  but 
tiere,  as  we  have  seen,  the  husband  expr<>esly 
and  completely  abandoned  all  c'.alm  tnereto. 

Lastly,  It  Is  Insisted  that,  as  the  contract 
was  made  in  Illinois,  its  validity  Is  to  be  de- 
termined by  the  laws  of  that  state.  Plaintiff 
Introduced  uiion  the  trial  certain  sections  of 
the  statutes  of  that  state  which  he  claims 
are  applicable  to  the  case.  One  of  these  sec 
tions  provides  that  "neither  huslmnd  or  wife 
shall  be  entitled  to  receive  any  compeoimtion 
for  labor  performed  or  services  renderea  for 
the  other,  whether  In  the  management  of 
property  or  otherwise."     Rev.  St  1881,  p. 


791,  i  8.  Another  confers  upon  the  wife  tb» 
right  to  acquire  and  bold  property,  the  same- 
as  her  husband,  but  provides  that  no  trans- 
fer of  goods  and  cliattels  betwe^i  them  shall 
be  valid,  unless  evidenced  by  writing  and 
duly  recorded.  Even  if  applicable  we  do  not 
see  the  force  of  these  statutes  in  the  case 
at  bar.  The  first  is  merely  declaratory  of  tbe- 
commmi  law,  and,  under  it.  It  was  held  by 
the  supreme  comt  of  Illinois,  in  the  case  of 
Hazellmker  v.  Goodfellow,  64  111.  241,  that: 
"If,  with  the  assent  of  the  husband,  the  wife- 
were  to  carry  on  any  kind  of  business,  she 
would  be  entitled  to  the  profits,  if  it  were 
bona  fide  hers,  and  there  was  no  intent  to 
shield  the  husband's  property  from  his  cred- 
itors. So  no  reason  Is  i)erceived  why  the 
husband  might  not,  if  the  transaction  wa» 
not  tainted  with  fraud,  permit  his  wife  tn 
raise  and  sell  grain,  stock,  and  other  farm 
products,  and  receive  the  profits."  As  to  the 
plaintiff  in  this  case,  who  was  perfectly  fa- 
miliar with  the  transaction,  and  who,  as  tlie 
evidence  shows,  was  consulted,  and  advised 
It,  there  was  no  fraud.  But,  aside  from  tliis 
decision,  what  is  there  in  the  statute  quoted 
which  Inhibits  the  wife  from  claiming  the 
profits  arising  from  the  lx>arding  of  the  pris- 
oners, where  the  husband  has  relinquished 
all  claim  thereto?  We  see  nothing.  True, 
the  services  wore,  in  a  sense,  rendered  foi- 
the  htisband,  but  not  as  such.  As  we  have 
seen,  no  duty  rested  upon  her  to  perform 
them.  She  received  the  profits  resulting,  from, 
time  to  time,  as  they  were  earned,  directly 
from  the  county,  and,  according  to  the  testi- 
mony, held  them  as  her  separate  property. 
She  is  not  seeking  to  recova*  compensation 
for  labor  performed  or  services  rendered  for 
her  husband.  The  case  Is  much  like  Riley 
V.  MitcheU  (Minn.)  29  N.  W.  SSa  The  cape 
of  Peterson  v.  Mulfoid.  36  N.  J.  Law.  481. 
is,  in  principle,  quite  like  the  case  at  bar. 
In  this  case  it  is  said:  "There  can  be  n» 
question  but  that  the  husband  is  entitled  to 
the  sei'vices  of  his  wife,  if  he  claims  them, 
and  also  to  the  proceeds  of  her  labor,  imless 
he  permits  her  to  labor  for  her  own  account, 
or,  after  she  has  earned  or  received  the  pro- 
ceeds, gives  them  to  her,  or  allows  her  to 
appropriate  them  to  her  own  use.  This  is 
clear  by  the  common  law,  and  is  recognized 
in  all  the  cases  in  this  state  where  the  que:*- 
tion  has  been  considered."  On  page  4Si)  of 
the  same  case  it  is  said  that  if  the  husband 
permits  the  wife  to  labor  for  herself,  or.  after 
having  labored,  makes  her  a  gift  of  her  earn- 
ings, it  is  valid,  even  as  against  creditors, 
for  the  reasMi  tliat  there  is  no  hiw  that  re- 
quires a  hnsliond  to  cause  his  wife  and  chil- 
dren to  labor  fur  his  creditors.  See,  al.on. 
Cubbei4y  y.  Scott.  98  111.  39.  The  other  stat- 
ute referred  to  has  no  possible  application  to- 
thls  case. 

Another  view  of  the  case  is  fatal  tn  aopel- 
lant's  claim.  If  it  be  conceded  that  the 
money  earned  by  the  wife  in  the  keeping  of 
boarders  belonged  to  the  husband,  by  reasun 
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of  the  marital  relation  existing  between 
them,  because  it  was  her  personal  earnings, 
then  he  had  the  right  to  give  these  earnings 
to  his  wife,  and  she  could  use  them  as  she 
saw  fit  They  were  all  collected  and  placed 
to  her  credit,  according  to  the  testimony, 
within  00  days  from  the  time  they  were 
earned,  and  were  therefore  exempt  from  exe- 
cution, and  creditors  have  no  right  to  com- 
plain of  the  disposition  made  of  them.  This 
is  undoubtedly  the  rale  in  this  state  (Robb  v. 
Brewer,  60  Iowa,  539,  15  N.  W.  420).  and 
we  are  not  advised  of  anything  prohibUlni;  it 
In  the  statute  of  Illinois.  From  what  we 
have  said.  It  Is  apparent  that  plaintiff  <«  not 
entitled  to  the  relief  askied,  and  the  uecree 
Is  affirmed. 


HESTER  et  al.  v.  SAMPLE  et  aL 

(Supreme  Conrt  of  Iowa.     May  28.  1895.) 

Rescission  or  Debd— Urdus  lyrLCEXcs. 

Parents  of  sound  mind,  in  the  absence  of 

undue  influenee,  may  deed  their  property  to  some 

of    their   children    to   the   exclusion    of   others, 

though  there  was  no  money  considt-ratioii  for  the 

conveyance,  and  the  Rrantors  reserved  the  right 

of  possession  danng  their  Uvea. 

Appeal  from  district  court,  Harrison  coun- 
ty;   Frank  R.  Gay  nor.  Judge. 

This  Is  a  suit  in  equity  to  set  aside  cer- 
tain conveyances  of  real  estate.  There  was 
a  decree  for  the  defendants,  and  plaintiffs 
appeal.    Affirmed. 

S.  H.  Cochran,  for  appellants.  L.  R.  Bolt- 
er &  Sons,  for  appellees. 

ROTHROCK,  J.  E.  A  Sample  was  the 
owner  of  several  tracts  of  land.  Maria  J. 
Sample,  one  of  the  defendants,  was  his  wife. 
He  was  a  soldier  in  the  war  of  the  Rebel- 
lion, and  died  at  the  age  of  68  years,  while 
at  Indianapolis,  Ind.,  attending  a  soldiers' 
reunion,  in  the  year  1893.  His  wife  was 
with  him  when  he  died.  Their  home  was  In 
Harrison  county,  in  this  state  They  had 
eight  children.  In  December,  1888,  they 
united  in  conveyances  of  four  tracts  of  their 
land  to  each  of  four  of  their  children,  and  In 
December,  1890,  they  conveyed  the  remain- 
der of  their  real  estate  to  another  child. 
Tbese  deeds  included  all  of  the  re<il  estate 
owned  by  E.  A.  Sample.  After  his  death, 
the  other  children,  three  in  number,  brought 
tbls  suit  to  set  aside  the  deeds.  They  al- 
leged several  grounds  for  setting  aside  the 
deeds,— such  as  a  want  of  consideration,  and 
that  the  grantor  might,  if  he  divested  him- 
self of  his  real  estate,  derive  benefits  from 
the  soldiers'  home,  and  tliat  he  was  in  fear 
of  lawsnits  and  trouble  by  reason  of  be- 
ing snrety  on  a  certain  bond,  and  that  he 
bad  a  verbal  agreement  with  each  of  his 
(n^ntees  that  the  deeds  were  merely  volun- 
tary, and  were  to  become  void  at  the  death 
of  his  grantor.    It  Is  further  averred  tliat 


the  deeds  were  not  conveyances,  but  leases, 
and  tliat  the  grantor  was  of  weak  mind,  and 
was  unduly  influenced  by  the  grantees  to 
make  the  deeds.  The  plaintifTs  made  their 
mother  a  party  defendant  to  the  action.  We 
are  unable  to  understand  why  the  facts  as 
to  when  these  deeds  were  made  were  not 
truly  stated  in  the  petition.  It  is  therein 
averred  that  they  were  executed  about  two 
years  prior  to  the  death  of  the  grantor. 
Four  of  them  were  executed  on  the  3d  day 
of  December,  1888,  nearly  Ave  years  before 
the  grantor  died.  He  was  then  about  C3 
years  old,  and  there  is  no  evidence  that  he 
was  of  weak  mind.  There  is  no  showing^ 
that  he  was  unduly  influenced  by  the  gran- 
tees, or  by  any  other  person.  It  is  true, 
the  evidence  shows  the  deeds  were  volun- 
tary, and  without  a  money  consldoatlon; 
but  they  were  conveyances  by  parent  to 
child,  and  no  valuable  consideration  was 
necessary  to  their  validity.  They  were  not 
leases,  but  warranty  deeds,  with  a  reserva- 
tion of  the  right  of  possession  in  the  gran- 
tors during  their  lives.  In  shoil,  they  were 
Just  such  a  disposition  of  property  as  a  par- 
ent might  lawfully  make  to  his  children. 
And  a  parent  has  the  legal  right  to  dispose 
of  his  property,  and  to  make  such  a  disposi- 
tion thereof  as  he  may  see  fit  and  proper. 
In  the  absence  of  fraud,  undue  influence,  or 
mental  incapacity,  courts  have  no  authority 
to  set  aside  such  conveyances.  We  will  not 
repeat  the  testimony  of  the  witnesses,  except 
part  of  that  of  the  mother  of  these  children. 
It  Is  as  follows:  "My  age  is  68.  I  am  the 
widow  of  E.  A.  Sample,  deceased.  We  lived 
together  as  man  and  wife  a  little  over  forty 
years.  Q.  Some  evidence  has  been  intro- 
duced, and  you  have  heard  the  evidence,  to 
the  effect  that  you  and  Mr.  Sample  made 
these  deeds  In  question  in  order  that  he 
might  avoid  litigation  with  one  Brown  and 
Richardson.  A.  That  is  all  a  lie.  I  do  not 
care  who  said  it  There  Is  not  a  bit  of 
truth  in  it  We  deeded  them  because  our 
children  were  obedient  and  good  children, 
and  stayed  at  home,  and  was  obedient  to  us; 
and  the  others  had  been  l>ad,  and  tried  to 
put  their  own  father  in  the  i>enitentiary.  I 
refer  to  Mr.  and  Mrs.  Hester.  Charles  Sam- 
ple was  about  fifteen  years  old  when  he  left 
borne.  He  would  go  off  and  stay  until  he 
would  get  oat  of  clothes,  and  then  come 
home,  and  then  go  away  again  after  we  had 
clothed  him  np.  As  to  the  other  children. 
Sarah  stayed  at  home  until  she  was  twenty- 
one,  and  worked,  and  was  an  obedient  child. 
William  stayed  at  home  until  he  was  twenty- 
one.  Elmer  stayed  until  he  was  twenty- 
three.  And  my  little  girl  who  is  at  home  is 
not  fifteen.  We  deeded  the  little  girl  the 
home  forty,  that  came  from  money  derive<l 
from  my  father's  estate.  We  deeded  twenty 
acres  to  Mrs.  Parker.  She  and  her  husband 
took  posRcssion  of  the  land,  and  made  valu- 
able improvements  on  it.  They  were  to  give 
i  us  rent  while  either  of  us  lived.    The  little 
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girl  at  home  was  not  to  pay  any  rent"  The 
case  demands  no  further  consideration,  and 
the  decree  of  the  district  court  Is  afitoned. 


MERCHANT  r.  SOLBMAN. 

(Supreme  Court  of  Iowa.     May  27,  1895.) 

NOTICB  ov  Appeaj. 

Where  the  abstract  does  not  riiow  that  • 

notice  of  appeal  was  served  upon  the  clerk  of 

the  district  court,  the  appeal  must  be  dismissed. 

Appeal  from  district  court,  Tama  county; 
John  R.  Caldwell,  Judge. 

This  appears  to  have  been  an  action  at  law 
for  contribution.  The  case  was  tried  to  a 
jury,  and  at  the  conclusion  of  the  testimony 
the  court  directed  a  verdict  for  defendant 
Dismissed. 

Struble  &  Stlger,  for  appellant  W.  H. 
Stivers  and  J.  W.  Willett,  for  appellee. 

DBESIER,  J.  The  abstract  in  this  case 
contains  the  following  statement:  "And  aft- 
erwards, to  wit,  on  the  24tb  day  of  Feb- 
ruary, 1894,  the  plaintiff  duly  perfected  bis 
app^  from  said  Judgment  by  notice  of  ap- 
peal in  due  form  served  upon  the  defendant 
and  by  securing  the  clerk's  fees  for  tran- 
script" This  Is  all  tliat  is  said  regarding  the 
appeal.  It  Is  manifest  we  have  no  Jurisdic- 
tion of  the  case,  because  it  does  not  appear 
that  the  notice  of  appeal  was  served  upon 
the  clerk  of  the  district  court  Such  fact 
must  aUlrmatlvely  appear  to  confer  Jurisdic- 
tion upon  this  court.  Redhead  v.  Baker,  80 
Iowa,  182,  45  N.  W.  733;  State  v.  Rogers,  71 
Iowa,  753,  32  N.  W.  7.  The  appeal  is  there- 
fore dismissed. 


LARSON  f .  WILLIAMS  et  aL 
(Suimnie  Court  of  Iowa.     May  27,  1896.) 

JUDOMRNT  BT  DsrAULT— SSTTIKO  ASIDB— BqUITA- 
BLK  JiTRIBDICTIOn. 

1.  A  personal  judgment,  taken  by  default 
against  a  wife  in  an  action  to  enforce  a  mechan- 
ic's lien,  is  properly  set  aside  where  her  husband 
contracted  thi'  debt  whili' unmarried,  and  thepeti- 
tioo  did  not  show  a  perBonal  liability  on  her  part, 
and  she  was  assured  by  plaintiffs  that  there 
was  no  necessity  for  her  appearance,  though  the 
notice  addressed  to  her  recited  that  a  default 
would  be  entered  against  her. 

2.  A  court  of  equity  has  jurisdiction  to  set 
aside  a  judgment  obtained  by  fraud  where  the 
ground  of  relief  was  not  discovered  until  after 
the  expiration  of  tbe  statutory  time  for  setting  it 
aside. 

Appeal  from  district  court,  Calhoun  coun- 
ty; Charles  D.  Goldsmith,  Judge. 

Action  In  equity  to  cancel  a  certain  Judg- 
ment and  to  restrain  the  enforcement  there- 
of. Decree  was  entered  in  favor  of  the 
plaintiff.    Defendants  appeal.    Affirmed. 

M.  B.  McCrary  and  Brown  McCrary,  for 
appellants.    M.  W.  Beach,  for  appellee. 


GIVEN,  C.  J.  1.  The  Judgment  Id 
was  rendered  In  the  district  court  Ii 
Calhoun  county  on  the  17th  day  oi 
ber,  1890,  in  an  action  wherein  thes< 
ants  were  plaintiffs  and  Peter  Lai 
his  wife,  this  plaintiff,  were  del 
Plaintiffs  in  that  action  stated  In  tl 
tlon,  as  their  cause  of  action.  In  snbi 
follows:  That  on  January  11,  18S9, 
tered  into  an  oral  contract  "with  thi 
ant  to  build  a  dwelling  house"  upoi 
tate  described;  that  In  pursuance 
contract  they  built  said  dwelling  "fo 
ant,"  as  specified  In  their  stntemeni 
chanlc's  Hen;  "that  said  defendan 
time  of  the  commencement  of  said 
was,  and  stlil  is,  the  owner  in  fee  i 
said  land  and  said  building;"  tha 
24th  day  of  April,  1889,  they  filed 
ment  for  a  mechanic's  lien;  that 
mains  due  and  unpaid,  together  w 
expense  of  said  lien,  after  dedu 
credits  and  $3  for  additional  worl 
ask  Judgment  for  the  balance  due, 
cree  establishing  and  enforcing  i 
chanlc's  Hen.  Their  statement  of 
ic's  lien  shows  the  oral  contract  "w 
Larson";  that  he  was  the  owner  of 
that  the  house  was  built  for  Petei 
and  that  there  was  due  from  him, 
lowing  all  credits,  $80.  The  statem* 
counts  Is  against  Peter  Larson.  Tli( 
notice  in  said  case  was  addressed  i 
Larson  and  wife,  Cella  Larson,  defi 
and  notified  them  that  a  petition  ' 
filed,  "claiming  of  you  the  sum  ol 
enforcing  a  mechanic's  lien  against 
estate  described,  and  that  unless 
pear  and  defend  "a  default  will  bi 
against  yon,  and  Judgment  render< 
an."  On  December  17,  1890,  said  dt 
"Peter  Larson  and  Mrs.  Peter  Lar 
ing  defumt  Judgment  was  entered 
of  said  plaintiffs  against  the  defem 
the  sum  of  $85.06,"  with  interest 
was  entered  establishing  and  forecio 
mechanic's  lien.  On  July  7,  1883, 
fendants  caused  execution  to  issue  i 
Judgment  against  Peter  Larson 
plaintiff,  and  caused  a  debtor  of  tt 
tiff  to  be  garnished,  and  thereupon, 
ruary  9,  1894,  plaintiff  commenced 
tlon. 

Plaintiff  alleges  as  ground  for  sett 
aald  Judgment  that  at  the  time  it 
tered  the  court  had  no  Jurisdiction 
a  personal  Judgment  against  her,  th 
no  allegation  In  the  petition  shot 
personal  liability  on  ber  part    Sh 
alleges  that   said   Judgment  was 
against  her  by  fraud  practiced  by 
cessful  party  and  their  attorney  In 
ner  stated.     She  states  facts  wU< 
constitute  a  valid   defense   to  sai 
against  her  forapersonal  Judgment 
hearlngof  this  action  tliecourt  found 
Judgment  was  rendered  withovt  Ja: 
to  enter  a  personal  Jadsment  ag* 
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;  that  at  tbe  time  the  labor  was  por- 
ror  which  a  lien  waa  established  tliis 
was  not  tbe  wife  of  Peter  Larson, 
a  party  to  said  contract;  that  said 
It,  so  far  as  it  was  personal  against 
IntiS,  was  obtained  by  fraud  prac- 
'  the  defendants  and  tlieir  attorney; 
.t  plaintiff  did  not  discover  tliat  a 
:  Judgment  had  been  rendered  against 
il  more  than  a  year  after  its  readl- 
reason  of  the  representations  of  tbe 
Qts  and  their  attorney.  The  court 
tliat  the  Judgment  ought  to  be  modi- 
lie  extent  that  there  t>e  no  personal 
it  against  her,  but  in  no  manner  dis- 
!  Judgment  against  Peter  Larson,  or 
t  upon  the  dower  right  of  this  plain- 
ad  decree  was  entered  accordingly, 
finding  of  the  district  court  that 
as  no  allegation  in  the  petition  in 
}  in  which  said  Judgment  was  ob- 
or  evidence  showing,  or  tending  to 
eraonal  liability  on  the  iiart  of  this 
,  is  fully  sustained  by  the  record  be- 
Tbis  action  was  upon  the  contract 
'ith  Peter  Iiarson  alone,  and  for  a 
led  upon  tbe  statement  of  account 
ainst  Peter  Larson  alone.  At  tbe 
oral  agreement  was  made,  the  house 
id  the  statement  for  lien  filed,  this, 
was  not  the  wife  of  Peter  Iiarson, 
I  as  any  other  stranger  to  tbe  trans- 
She  was  a  proper  party  to  that  ac- 
ause  of  her  marriage,  but  certainly 
aonally  liable  on  the  contract,  and 
HTould  understand  from  a  reading  of 
Moa  that  such  a  claim  was  made 
There  is  considerable  evidence  as  to 
ter  Larson  and  his  wife  did  not  ap- 
that  action.  We  are  satisfied  that 
oot  appear  and  defend  against  a  per- 
idgment  because  of  representations 
irances  made  to  her  by  these  defend- 
the  effect  that  there  was  no  necessl- 
ler  doing  so.  These  representations 
ve  been  made  in  good  faith,  for  no 
appears  why  Mrs.  Larson  should 
iticlpated  that  a  personal  Judgment 
e  rendered  against  her,  nor  that  she 
'  defense  as  against  any  relief  tliat 
roperly  be  asked  against  her  under 
tion.  The  wrong  of  this  transaction 
aking  personal  Judgment  against  her. 
ilcCrary,  tbe  attorney  for  these  de- 
9,  who  took  said  Judgment,  when 
ipon  cross-examination  why  a  per- 
dgment  was  taken  against  this  plain- 
iwered,  "Because  I  wanted  a  Judg- 
;aiDst  her."  He  further  states  that 
i  it  on  the  fact  that  she  had  person- 
e  that  personal  Judgment  would  be 
(ainst  her.  We  have  no  donbt,  from 
>rd  before  us,  but  tliat  the  district 
IS  without  Jurisdiction  to  render  this 
I  Judgment  against  the  plaintiff;  that 
le  was  obtained  wrongfully  and 
intly;  and  that,  because  of  the  con- 
i  representations  of  the  defendants 
£3M.w.no.5— 80 


and  their  attorney,  tbe  plaintiff  did  not  dis- 
cover the  existence  of  said  Judgment  until 
about  the  time  said  execution  was  Issued 
ttiereon. 

Appellants  contend  tliat  plaintiff's  petition 
should  be  dismissed,  because  the  action  was 
not  commenced  within  tbe  time  prescribed 
in  the  Code;  citing  McConkey  v.  Lamb,  71 
Iowa,  636,  33  N.  W.  146,  and  other  cases. 
In  the  case  cited  it  is  recognized  that  courts 
of  equity  have  Jurisdiction  to  grant  relief 
against  Judgments  where  the  ground  of  re- 
lief is  not  discovered,  as  in  this  case,  until 
after  the  expiration  of  one  year  from  the 
rendition  of  the  Judgment.  We  think  the 
decree  of  the  district  court  entered  in  this 
case  is  fully  warranted  by  tbe  facts,  and  it 
is  atUrmed. 


CLEVELAND  v.  ATKINSON  et  aL  (MA- 
NATT,  Intervener). 

(Supreme  Conrt  of  Iowa.     May  20,  1895.) 

CHALLKKOB  op  JdROK — JOIKSBB  BT  ALL  DETEKD- 

AKTa— New  Triai.— Reoorc  ok  Appbal. 

L  Code,  I  2763,  provides  that  where  there 
are  several  defendants,  and  no  veparate  trial  is 
allowed,  they  must  join  in  tlieir  challenges  to 
jnrors.  In  an  action  on  a  note,  after  Judgment 
for  plaintiff,  but  in  favor  of  one  of  tbe  defend- 
ants as  against  the  other  two  defendants,  a  new 
trial  was  granted  to  the  two  defendants  only, 
and  in  impaneling  the  Jury  for  the  second  trial 
a  peremptory  challenge  by  them  was  overruled 
because  the  other  defendant  did  not  join  therein. 
The  claim  by  the  latter  defendant  of  former  ad- 
judication, which  was  afterwards  sustained,  was 
not  raised  until  after  the  Jury  was  impaneled, 
and  at  the  time  the  record  did  not  show  the  pro- 
ceedings in  the  fonner  trial,  nor  did  the  record  on 
appeal  contain  all  the  evidence.  Hdd,  that  the 
ruling  on  tbe  challenge  would  not  be  disturbed. 

2.  Where  appellants  fail  to  deny  an  allega- 
tioD  in  the  appellee's  additional  abstract  that  the 
record  does  not  contain  ail  the  evidence,  the  al- 
legation will  be  taken  as  true. 

Appeal  from  district  court,  Shelby  county; 
A.  B.  Thomell,  Judge. 

Action  at  law  against  Thomas  J.  Ryan  and 
James  Atkinson  to  rtcoYer  tbe  amount  al- 
leged to  be  due  on  a  promissory  note.  Wil- 
liam Manatt  Intervened,  and  claims  to  be 
the  owner  of  the  note.  There  was  a  trial  by 
Jury,  and  a  verdict  tor  the  plaintiff,  on  which 
Judgment  was  rendered  against  Atkinson  for 
the  amount  of  tbe  note.  Atkinson  and  Ma- 
natt appeaL    Affirmed. 

Benjamin  &  Preston  and  Foss  &  Stuart, 
for  appellants. 

ROBINSON,  J.  In  Octobw,  1878,  the  de- 
fendants, Ryan  and  Atkinson,  made  their 
promissory  note  for  the  sum  of  $S0,  payable 
to  Sterling  &  Talbot  on  or  before  tlie  1st 
day  of  April,  1879.  The  petition  alleges  that 
the  note  is  owned  by  the  plaintiff,  and  is 
wholly  unpaid.  Tbe  answer  for  Atkinson 
admits  tbe  making  of  tbe  note,  and  alleges 
that  be  signed  it  as  surety  for  Ryan;  that 
la  October.  1887,  it  was  owned  by  Manatt, 
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and  was  In  the  Shelby  Connty  Bank,  at 
Harlan,  for  collection;  that,  In  the  month 
Bpeeified,  Ryan  paid  to  the  Shelby  County 
Bank,  in  satisfaction  of  the  note,  the  full 
amount  due  thereon.  As  a  second  defense, 
Atkinson  alleges  that  In  January,  1887,  Ma- 
natt  owned  the  note,  and  intrusted  it  to  the 
rirst  National  Bank  of  Brooklyn,  Iowa,  for 
collection;  that  for  the  purpose  of  making 
the  collection  the  First  National  Bank  trans- 
mitted the  note  to  the  Shelby  County  Bank, 
with  directions  to  collect  it  and  transmit  the 
proceeds;  that  In  October,  1887,  the  Shelby 
County  Bank,  disregarding  its  duties  and 
exceeding  its  authority,  undertook  to  sell  the 
note,  and  did  deliver  it  to  the  plaintiff,  but 
that  it  did  not  have  authority  to  do  so;  and 
that  the  note  Is  now  owned  by  Manatt  The 
arerments  of  the  answer  of  Atkinson,  plead- 
ing a  second  defense,  are  repeated  In  sub- 
stance in  the  petition  of  Intervention,  which 
demands  Judgment  for  the  return  of  the  note. 
Tne  answer  of  Ryan  to  the  petition  of  the 
plaintiff  admits  the  making  of  the  note,  but 
avers  that  he  signed  it  as  surety  for  Atkin- 
son, and  asks  tliat  it  be  so  adjudged.  He 
also  aOeges  that  the  note  has  been  paid.  In 
his  answer  to  the  petition  of  intervention, 
Ryan  alleges  his  suretyship,  denies  that  Ma- 
natt is  the  owner  of  the  note,  and  avers  that 
it  has  been  paid.  The  pleadings  to  which  we 
have  referred  were  filed  in  October  and  No- 
vember, 1887.  In  an  amendment  filed  by 
Ryan  on  the  3d  day  of  September,  1891,  he 
denies  that  Atkinson  was  surety  on  the  note, 
and  alleges  that  at  the  October  term,  1888, 
of  the  court,  this  cause  was  fully  heard  and 
determined,  and  all  matters  at  Issue  between 
him  and  the  other  parties  to  the  action  were 
fully  adjudicated,  and  that  on  that  trial  it 
was  found  and  determined  by  the  Jnry  that, 
as  between  Atkinson  and  himself,  he  was 
surety  on  the  note.  On  the  same  day,  Ryan 
also  filed  a  motion  for  a  nunc  pro  tnnc  order 
to  correct  the  record,  and  cause  it  to  show 
that  on  the  6th  day  of  October,  1888,  in  the 
trial  of  this  cause,  the  Jury  found  specially 
that,  as  between  Atkinson  and  Ryan,  the 
latter  was  surety  on  the  note.  The  motion 
was  sustained.  On  the  next  day  the  plaintiff 
filed  an  amendment  to  his  answer  to  the 
petition  of  intervention,  in  which  he  alleges 
that  the  Intervener  is  not  the  real  party  in 
interest,  and  that  after  the  sale  of  the  note  to 
the  plaintiff  the  intervener  received  the  mon- 
ey paid  for  It  by  the  plaintiff,  and,  with  full 
knowledge  of  the  facts,  acquiesced  in  and 
ratified  the  sale.  It  now  appears  that  there 
was  a  trial  of  this  cause  in  October,  ISSS, 
which  resulted  in  a  verdict  for  the  plalntJlT,. 
and  that  the  verdict  was  set  aside,  and  a 
new  trial  granted,  as  to  Atkinson  and  the 
intervener,  but  that  no  application  for  a  new 
trial  was  made  by  Ryan,  and  that,  as  be- 
tween him  and  the  plaintiff,  the  result  of  the 
first  trial  was  final.  A  second  trial  was  had 
in  September,  1891,  which  resulted  in  a  ver- 
dict against  both  Atkinson  and  Manatt,  and 


a  Judgment  in  favor  of  the  plaintiff  against 
Atkinson  for  the  amount  of  the  note. 

1.  While  the  Jury  were  being  impaneled 
on  the  second  trial,  Atkinson,  separately,  and 
with  the  concurrence  of  Manatt,  peremptori- 
ly challenged  a  Juror  named  Green.  Ryan 
did  not  Join  in  the  challenge,  and  the  court 
overruled  It  and  the  correctness  of  that  rul- 
ing is  the  chief  question  presented  to  us  for 
our  determination.  It  arises  under  section 
2763  of  the  Code,  which  is  as  follows: 
"Where  there  are  several  parties  p'^lntlffs  or 
defendants  and  no  separate  trial  is  allowed, 
they  are  not  allowed  to  sever  thoir  chal- 
lenges, but  must  Join  In  them."  If  It  be  true 
that  when  the  challenges  were  made  the  rec- 
ord showed  that  the  issues  had  been  fully  de- 
termined, as  between  the  plaintiff  and  Ryan, 
then  it  may  be  that  the  latter  had  ceased  to 
be  a  party  defendant,  within  the  meaning  of 
the  section  quoted.  But  the  Impaneling  of 
the  Jury  was  commenced,  and  rulings  on  the 
challenges,  of  which  complaint  Is  made,  were 
made,  on  the  2d  day  of  September,  ISIU. 
before  any  of  the  pleadings  filed  at  that  term 
bad  been  placed  on  file.  So  far  as  we  can 
determine  from  the  abstracts  submitted  to 
US,  when  the  challenges  were  made  and  over- 
ruled the  record  of  the  case  did  not  show  th-* 
first  trial,  nor  did  It  show  the  special  fin-l- 
ings of  the  Jury  that  Ryan  was  a  surety  only 
on  the  note.  Ilie  claim  of  a  former  adjudic.i- 
tion  was  first  made  on  the  next  day,  wbe  i 
Ryan  filed  an  amendment  to  his  answer,  ar.d 
a  motion  for  a  nunc  pro  tunc  order.  It  is 
true  that  the  court  charged  the  Jury  that  the 
issues  between  the  plaintiff  and  Ryan  we:-e 
fully  determined  In  a  former  frial,  bnt  that 
fact  appeared  by  the  admission  of  the  par- 
ties and  the  evidence,  after  the  Jury  was  im- 
paneled. The  record  shows  that  there  was 
controversy  between  opposing  attorneys  dur- 
ing the  trial  in  regard  to  the  action  of  the 
court  on  the  first  trial.  At  one  stage  of  tlie 
proceedings  the  court  declared  that  It  "dhl 
not  know  wtiat  the  record  shows;  half  of  the 
record  is  lost"  The  abstract  of  the  appel- 
lants alleges  that  the  cause  was  tried  to  a 
Jury  in  October,  1888;  that  a  verdict  was 
rendered  in  favor  of  the  plaintiff,  and  again>t 
the  defendants,  for  $200.42;  and  that  At- 
kinson and  Manatt  filed  a  motion  for  a  new 
trial,  which  was  sustained.  But  the  appellee 
has  filed  an  additional  abstract,  in  which  be 
denies  that  the  matters  were  "Introduced  in 
this  action,"  or  that  they  are  any  part  of 
the  record  in  this  case.  The  additional  ab- 
stract also  denies  that  the  appellants'  ab- 
stract contains  all  the  evidence  offered,  anJ 
avers  that  the  two  abstracts,  taken  together, 
do  not  contain  all  the  evidence  submitted  on 
the  trial.  This  averment  Is  not  denied  by 
the  appellants,  and  must  be  taken  as  tn'.e. 
Goode  V.  Steams,  82  Iowa.  710.  47  X.  W. 
893.  Ordinarily,  a  court  will  take  notice  of 
what  has  been  done  by  it,  or  in  Its  presence, 
and  evidence  of  the  result  of  one  (rial  is  not 
required  in  a  subsequent  one.    Notice  of  that 
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result  will  be  taken  by  the  conrt.  But  there 
appears  to  have  been  mucb  confusion  In  this 
case.  The  records  were  Imperfect.  Claims 
were  made  by  parties  in  regard  to  what  had 
been  done,  which  were  afto-wards  modified 
or  abandoned,  and  what  was  done  Is  uncer- 
tain. When  the  Jury  was  impaneled  the  rec- 
ord did  not  show  any  trial  of  the  cause,  and, 
In  view  of  the  fact  that  all  the  evidence  is 
not  before  us,  we  are  of  the  opinion  that 
the  Judgment  of  the  district  court  should  not 
be  disturbed  for  Its  mllngs  on  the  challenges 
In  question.  We  reach  this  conclusion  with 
less  reluctance  than  we  otherwise  should  for 
the  reaaon  that  the  record,  as  submitted, 
satisfies  ns  that  the  defense  of  Atlcinson  is 
without  merit,  and  that  the  Intervener  Is 
making  a  claim  nominally  for  himself,  but 
that  he  has  no  real  Interest  in  the  case,  and 
has  appeared  in  It  only  for  the  benefit  of  At- 
kinson. 

2.  The  appellants  complain  that  an  attor- 
ney for  Ryan  was  permitted  to  mak»  an 
opening  statement  to  the  Jury,  and  also  to 
make  an  argument  to  it  on  the  final  submi»- 
slon.  What  was  said  by  the  attorney  in  the 
statement  and  argument  la  not  shown.  In 
view  of  the  condition  of  the  record  to  which 
we  have  referred,  we  cannot  presume  that 
his  remarks  were  prejudicial.  Upon  a  con- 
sideration of  the  entire  record,  we  reach  the 
conclusion  that  the  Judgment  of  the  district 
conrt  is  not  shown  to  be  oroneoua,  and  It  is 
therefore  affirmed. 


McMURTRY  v.  BLAKB  et  al. 
(Supreme  Conrt  of  Nebraska.     May  23,  1895.) 

AORBBMBXT  TO  CONVBT  LaXD — DAMAGES  FOB 

Bkbacb. 
Where  one  accepts  of  a  conveyance  of  real 
property  upon  the  express  conditioB  that  it  is  to 
be  by  him  conveyed  to  another,  his  willful  refusal 
to  so  convey  renders  him  liable  for  such  dam- 
ages as  shall  thereby  be  caused  to  the  party  en- 
titled to  receive  conveyance,  either  by  expenses  of 
litigation  rendered  necessary  or  from  the  loss  of 
an  opportunity  to  sell  such  lands  at  a  good  price 
while  conveyance  is  wrongfully  withheld. 
(Syllabus  by  the  Conrt) 

Error  to  district  court,  Lancaster  county; 
Tuttle,  Judge. 

Action  by  Ollna  B.  Blake  agahist  James  H. 
McMmtry  and  others.  There  was  a  Judgment 
for  plalntur,  and  defendant  McMurtry  brings 
error.    Affirmed. 

3.  E.  Webster  and  Reese  &  Gilkeson,  for 
plaintiff  In  error.  Stevens,  Love  &  Cochran, 
for  defendants  In  error. 

KYAN,  G.  In  this  case  there  was  in  the 
district  court  of  Lancaster  county  a  Judgment 
in  favor  of  CeUaa.  B.  Blake,  the  original  plain- 
tiff, against  James  H.  McMurtry,  for  the  sum 
of  $2,774.67  and  costs.  To  reverse  this  Judg- 
ment, McMurtry  prosecutes  error  to  this  court 
J.  R.  Webster  was  Joined  as  a  defendant  In 


error  for  the  reason  that,  sued  with  McMur- 
try, there  was  a  verdict  in  his  favor. 

In  the  earlier  history  of  the  difficulties  out 
of  which  this  case  grew,  there  was  delivered 
an  opinion  of  this  court  by  its  then  chief  Jus- 
tice (vide  Blake  v.  McMurtry,  25  Neb.  290,  41 
N.  W.  172)  In  which  most  of  the  essential  fea- 
tures of  this  action  were  fiilly  described.  In 
argument,  it  Is  Intimated  that  this  opinion 
was  based  upon  a  radical  misconception  of  tbe 
facts  contained  in  tbe  record  at  that  time  un- 
der consideration.  It  is  very  difficult  to  im- 
agine how  we  can  treat  the  opinion  referred 
to  08  less  than  conclusive  of  the  correctness 
of  every  proposition  of  fact  therein  stated, 
for,  by  consent  of  all  parties,  It,  togetlier  witb 
Its  entire  syllabus,  as  well  as  the  compendium 
of  the  brl^  of  counsel  for  each  side,  was  read 
to  the  Jury. 

At  the  risk  of  reiterating  what  may  be  foimd 
already  well  stated  in  the  case  referred  to,  a 
brief  statement  of  the  facts  will  now  be  at- 
tempted. On  the  29th  day  of  April,  1ST8. 
Wealthy  P.  Gregory,  with  her  husband,  mode 
a  mortgage  to  R.  E.  Moore  on  such  part  of 
the  N.  %  of  the  N.  W.  %  of  section  34,  town- 
ship 10  N.,  range  6  E.,  sixth  P.  M.,  as  was  then 
owned  by  said  mortgagors  or  either  of  them. 
By  warranty  deed  of  date  Aprfi  25,  1872, 
which  was  filed  for  record  on  the  same  day, 
there  had  been  conveyed  five  acres  of  the 
above  tract  to  R.  R.  Tingley,  by  whose  war- 
ranty deed  of  date,  and  filed  for  record  Jan- 
nary  30,  1879,  said  five-acre  tract  was  con- 
veyed to  Hannah  L.  Tingley.  The  title  of 
the  defendant  in  error,  Ollna  B.  Blake,  was 
by  mesne  conveyances  derived  from  Hannah 
li.  Tingley.  R.  B.  Moore  began  foreclosure 
proceedings  on  his  mortgage,  in  which  pro- 
ceedings Hannah  L.  Tingley  was  made  de- 
fendant, and  on  September  12,  1879,  she  an- 
swered, asserting  her  title.  Under  a  stipula- 
tion of  the  parties,  a  decree  was  entered  in 
favor  of  Moore,  from  which  the  five-acre  tract 
owned  by  Cellna  B.  Blake  was  omitted.  On 
March  26,  1881,  R.  E.  Moore  obtained  leave 
to  amend  his  petition,  and  thereon  took  a  de- 
cree, June  25,  1881,  which  Included  the  five- 
acre  parcel  owned  by  Hannah  L.  Tingley,  with- 
out notice  to  or  appearance  by  her  or  her 
representative.  To  enforce  this  decree,  an  or- 
der of  sale,  after  some  years,  issued  against 
the  entire  80-acre  tract  above  described.  The 
defendant  in  error,  who  had  in  the  meantime 
become  the  owner  of  the  Hannah  L.  Tingley 
five  acres,  thereuiJbn  caused  to  be  prepared  a 
petition  for  an  Injunction  against  the  sale  of 
the  parcel  of  land  of  which  she  was  now  the 
owner,  and  secured  a  temporary  order  thereon 
as  prayed.  F.  M.  Hall,  an  attorney  of  R.  B. 
Moore,  to  whom  was  shown  the  above  peti- 
tion and  order,  to  prevent  Interference  with 
the  proposed  sale  by  the  sheriff,  thereupon  ex- 
ecuted the  following  instrument:  "Lincoln, 
Neb.,  August  10,  1886.  In  consideration  that 
Cellna  Belle  Blake,  at  my  request,  has  not 
enjoined  the  sale  of  below-described  five  acres 
this  day,  I  agree,  on  confirmation  of  sale  in 
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Moore  T.  Gregory,  to  convey  and  quitclaim  to 
her  the  five  acres  described  as  commenctDg 
fifty  rods  south  of  the  northeast  corner  of  the 
northwest  quarter  of  section  34,  Tp.  10  north, 
range  6  east,  thence  west  forty  rods,  south 
twenty  rods,  east  forty  rods,  north  twenty 
rods  to  beginning,  a  part  of  lands  purchased 
at  sale.  F.  M.  Hall,  Bidder  at  Sale."  The 
entire  80-acre  tract  was  thereafter  purchased 
by  Mr.  Hall,  but  the  confirmation  of  sale  was 
resisted  by  Wealthy  P.  Gregory  and  her  hus- 
band, for  the  puri>ose  of  securing  to  themselves 
the  benefits  of  homestead  ezeurptious  undw 
the  statutes  of  this  state.  The  resistance  on 
their  behalf  was  conducted  by  their  son,  John 
S.  Gregory,  Jr.,  an  attorney  at  law.  The 
manner  in  which  confirmation  was  finally  se- 
cured was  stated  by   Mr.  Hall  thus:    "We 

•  •  •  never  did  get  the  sale  confirmed  at 
all  until  after  the  agreement  was  made  by 
which  I  was  to  deed  this  whole  80  acres  of 
land  to  McMurtry,  and,  before  I  deeded  it 
to  McMurtry,  I  cannot  say  whether  the  prop- 
osition was  made  by  John  S.  Gregory  or  Mc- 
Murtry, but  one  or  the  other  proposed  to  me 
as  a  member  of  our  Arm  that,  if  I  would  deed 
this  land  to  them,  after  they  got  a  deed  to  it 
they  would  pay  our  mortgage,  interests,  and 
coats.  When  that  proposition  was  made,  I 
went  to  General  Webster,  who  represented  the 
parties  to  this  contract  to  whom  I  had  agreed 
to  deed,  and  I  Just  laid  these  facts  before  him. 

*  *  *  My  understanding,  both  with  General 
Webster  and  with  McMurtry,  was  that  my 
contract  would  be  carried  out;  that  is,  if  I 
deeded  this  land  to  McMurtry,  be  would  con- 
vey according  to  the  terms  of  my  contract 
with  General  Webster  to  his  client  With  that 
understanding  I  made  this  deed  to  McMm> 
try."  In  the  course  of  his  testimony  Mr.  Hall 
said  that  several  times,  previous  to  malting 
the  deed  to  McMurtry,  Mr.  Gregory  had  of- 
fered to  pay  ofT  the  Moore  mortgage  if  wit- 
ness Hall  would  turn  it  over  to  include  the 
five  acres,  because  he  (Gregory)  was  of  the 
opinion  that  Mrs.  Blake  was  estopped  and 
concluded  by  the  foreclosure.  This  Mr.  Hall 
said  he  declined  to  do  because  of  his  contract 
with  Mrs.  Blake.  Mr.  McMurtry  testified 
that  he  owned  31^  acres  of  the  80  mortgaged 
to  Moore.  Finrther  testifying,  he  said:  "When 
this  sale  had  been  made,  which  I  Imew  noth- 
ing of  until  after  the  sale  was  made,  *  *  * 
I  wished  to  get  my  land  out  of  this  litlgatloa 
I  then  said  to  Gregory  that  I  would  pay  the 
amount  of  the  R.  B.  Mo(re  Judgment  If  I 
could  hold  my  land  out  of  the  sale  and  stop 
the  injunction  proceedings.  He  said  if  I 
would  take  a  deed  to  the  land  from  Mr.  Moore, 
and  hold  it,  so  as  to  save  his  mother's  home- 
stead and  any  right  he  might  have  or  then 
might  have  to  this  north  half  of  the  northeast 
^  of  34rl0-6,  that  he  would  not  enjoin  or 
fight  the  sale  of  the  land  at  that  time.  I 
went  and  saw  Mr.  Hall,  and  told  Mr.  HaQ 
tliat  I  would  take  his  place  in  the  contract 
that  he  had  made  exactly  as  he  stated,  and 
woidd  convey  tills  land  to  Mrs.  Blalra  as  soon 


as  the  matter  could  be8ettled.andln  pursuance 
of  that  contract  I  paid  Mr.  Hall  the  money  for 
his  clients.  He  told  me  he  would  see  me 
later  with  regard  to  it  Then  General  Web- 
ster called  on  me,  and  told  me  of  this  con- 
tract, and  told  me  what  I  was  doing  and  the 
po8itl(Hi  I  would  be  in,  and  said  that  If  I 
would  promise  him  that  I  would  make  no 
transfer  of  this  five  acres  of  land  belonging  to 
Belle  Blake,  and  would  hold  the  land,  subject 
to  any  order  the  court  might  make  on  this 
land,  that  he  would  consent  to  this  matter.  I 
think  this  was  about  the  position  it  was  in, 
and  in  pursuance  of  that  contract  I  paid  the 
money,— somewhere  between  $000  and  $l,2u0, 
—and  took  ttte  deed  of  Mr.  Hall  to  get  my 
land  out  of  the  controversy  and  to  hold  the 
other  land  till  I  was  ordered  to  deed  It  by 
the  court"  (Question  by  Gen.  Webster:) 
"And  I  brought  the  action  for  Mrs.  Blake  im- 
mediately? A.  Yes,  the  same  day  I  think  the 
papers  were  served  on  me,— before  the  deed, 
or  about  the  same  time  the  deed,  was  noade  to 
me  for  Hie  land;  I  tbink  the  same  time;  the 
beginning  of  the  suit  by  Belle  Blake  against 
me  for  the  recovery  of  the  land.  The  only 
object  I  had  In  the  matter  was  to  clear  the  i 
doud  from  my  own  land."  On  his  cross-  ' 
examination  Mr.  McMurtry  testified  tbat  he 
never  paid  particular  attention  to  the  suit  in 
the  district  court  or  in  the  supreme  comt,  and 
knew  nothing  about  it;  knew  nothing  about 
whom  it  belonged  ta  Following  his  state- 
ment that  his  contract  was  to  deed  to  Mrs. 
Gregory  was  the  question  if  it  was  not  also 
to  deed  to  Mrs.  Blake.  Mr.  McMm-ti-y  testi- 
fied: "No,  air;  the  contract  with  Hall  was  to 
deed  to  Mrs.  Blake;  the  contract  with  Gregory 
was  that  I  was  to  deed  to  Gregory.  Q.  The 
same  land?  A.  Tes.  Q.  That  is  the  position 
you  were  in?  A.  Tliat  is  exactly  the  position 
I  was  in.  I  was  between  the  devU  and  the 
deep  sea."  In  this  uncomfortable  dilemma 
Mr.  McMur&y  voluntarily  remained  until  re- 
leased by  the  Judgment  of  this  court  at  the 
July  term,  1888.  Vide  Blake  v.  McMurtry, 
25  Neb.  290,  41  N.  W.  172.  The  deed  from 
Mr.  Hall  and  wife  to  McMurtry  was  dated 
March  2S,  1887.  It  was  then  the  duty  uf 
Mr.  McMurtry  to  convey  to  Mrs.  Blake.  There 
was  no  excuse  possible  for  his  agreement  to 
convey  this  land  to  Gregory  ttaereaft«:,  in 
violation  of  his  undertaking  to  carry  out  the 
stipulation  of  Mr.  Hall  that  conveyance  should 
be  made  to  Mrs.  Blake.  Instead  of  convey- 
ing to  her,  however,  Mr.  McMurtry  saw  fit 
to  compel  Mrs.  Blake  to  resort  to  legal  pro- 
ceedings to  compel  what  it  was  his  duty  to 
do.  By  this  course  he.  In  his  own  wrong,  de- 
prived Mrs.  Blake  of  the  power  to  advantage- 
ously dispose  of  the  subject-matter  over  wbicb 
she  was  compelled  to  litigate^  l^ia  enforced 
delay  was  at  his  own  risk,  and,  as  there  was 
evidence  showing  that  Mrs.  Blake,  In  cxpendi- 
tmres  in  the  litigation  and  the  loss  of  oppo^ 
tunities  to  sell,  was  damaged  the  full  amount 
of  the  verdict,  the  plalnttS  In  error  has  no 
Just  cause  for  complaint. 
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;ed,  however,  that,  by  the  (>videooe 
ike  that  Sherwin  &  Sherwln,  a  firm 
tate  agents,  bad  procured  a  would- 
!er  for  the  five  acres  at  a  high  price, 
iff  in  error  was  taken  by  surprise. 
If  an  opportunity  had  beun  afforded, 
lave  contradicted  this  statement  by 
Qce  of  said  real-estate  SigeaiB  as 
their  atBdavlts  filed  after  the  trlaL 
thy  of  note,  however,  that,  -nhen 
>  gave  the  evidence  complained  of, 
no  objection  to  its  character,  nel- 
tbere  any  attempt  to  secure  a  oon- 
Not  only  was  this  true,  but,  from 
It  filed  by  a  member  of  the  firm  of 
b  Sherwin,  it  appears  ihat  the  con- 
evidence  could  not  have  been  made 
!t  or  satisfactory.  There  was  also 
on  the  trial,  of  J.  H.  Blair,  another 
dealer,  that  he,  while  the  land  was 
litigation,  had  by  authority  offered 
price  for  the  disputed  land  as  had 
d  by  Mr.  Blake  as  the  offer  through 
:  Sherwin.  Under  these  circumstan- 
was  no  error  In  refusing  a  new  trial 
urpose  of  putting  In  evidence  the 
i  of  the  Individual  members  of  the 
erwin  &  Sherwin. 

)  no  criticism  of  the  Instructions, 
en  or  refused,  neither  is  there  any 
ition  presented  by  the  record.  The 
of  the  district  court  Is  affli-med. 


LECKNER  V.  TURK  et  al. 
Court  of  Nebraska.     May  23,  1895.) 
IF  Corporation  —  Collateral  Attack 
Statute— What  CoxsTiTnTES— Repeal 
TB  —  ErPBCT  OS  FE.NDiNa  Fkooekdino 

ATIVE  FOWBHS. 

ere  parties  in  good  faith  organized  as  a 
I,  and  substantially  complied  with  the 

prescribed  as  prpcoflent  to  the   com- 

of  business  by  the  law  governing  the 
}f  corpoiations,  such  as  adoption  of  ar- 
corporation,  and  filing  the  same  with 

clerk  of  the  county  in  which  the  buai- 
3  be  conducted,  and  have  entered  upon 
ge  of  corporate  functions,  and  so  con- 
1  considerable  length  of  time,  although, 
sd  by  the  state  in  a  proper  proceeding, 
e  doclattd  illegal,  was  not  vulnerable 
'ral  attack  by  a  person  who  contracted 

its  corporate  capacity,  and  thus  ac- 
1  and  rtcognized  its  corporate  exiat- 
abject  of  such  attack  beiuE  to  recover 
jntract  against  the  stockholders  of  the 
individually,  or  to  render  them  lia- 
.  as  members  of  an  unincorporated  as- 
r  partnership, 
ability  which  is  created  by  statute  to 

conseouence  of  the  doing  or  omission 
t,  and  the  extent  of  which  is  not  meas- 
ited  by  the  damages  caused  by  the  do- 
ision  of  the  act,  is  in  the  nature  of  a 
i  the  statute  penal  In  its  character. 

liability  imposed  by  section  139,  c.  11, 
BT3,  was  for  the  omission  to  do  acts 
>ns  precedent  to  the  commencement  of 

a  corporation,  and  such  liability  exist- 
y  reason  of  the  leirislative  enactment 
tion,  and  was  in  the  nature  of  a  pun- 
id  consequently  penal, 
ion  136,  c.  11,  Gen.  St.  18T3,  was 
)be  Pub.  Co.  V.  State  Bank,  50  N.  W. 
t).  175.  foUowed. 


6.  Sections  136  and  139  of  diapter  11,  Oen. 
St  1873,  were  repealed  by  an  act  approved  April 
6,  1891.  *-  •'  i-*-  *- 

6.  When  an  organization  had  become  a  cor- 
poration de  facto,  but  had  failed  to  perform  some 
requisitions  of  the  law  under  which  it  was  creat- 
ed, not  conditions  precedent  to  its  beginning  the 
exercise  of  corporate  rights  and  powers,  hut  es- 
■entials  to  its  becoming  a  technical  de  jure  cor- 
poration, its  existence  could  not  be  collaterally 
attacked  by  persons  contracting  with  it,  in  order 
to  render  the  stockholders  liable  on  such  contract 
individually  or  as  partners;  but  it  was  its  duty 
to  comply  with  the  requirements  of  section  136,  c. 
11,  Gen.  St.  1873,  while  in  force,  and  its  mem- 
bers will  not  be  heard  to  allege  its  lack  of  a  de 
jure  character  to  avoid  liability  for  failure  to 
comply  therewith. 

7.  As  a  general  rnle,  the  repeal  of  a  statute 
which  confers  the  right  to  an  action,  the  remedy 
provided  existing  solely  by  and  through  such  stat- 
ute, or  the  repeal  of  a  penal  statute,  abates  a 
suit  pending  to  enforce  tae  remedy  provided,  or 
destroys  any  right  of  action  which  nas  accrued 
thereunder:  but  it.  states  where  a  general  saving 
clanse  has  been  enacted  it  enters  into  such  repeaT 
and  renders  it  conditional  or  inoperative  upon  the 
law,  inasmuch  as  it  might  affect  accrued  rights  of 
action  or  pending  suits. 

8.  The  ^passage  of  a  statute  to  operate  as  a 
general  savmg  clause,  and  which  shall  have  the 
force  and  effect  to  continue  rights  and  remedies 
unless  a  repealing  statute  contains  an  expression 
of  the  intention  that  such  rights  and  remedies 
shall  not  be  saved  or  continued,  is  within  the 
power  of  the  legislature. 

9.  The  act  of  the  legislature  apprcrved  April 
6,  1891,  entitled  "An  act  to  amend  section  136 
and  section  139  of  chapter  16,  Comp.  St.  1889, 
and  to  repeal  said  original  sections,"  is  not  uncon- 
stitutional on  the  ground  that  the  subject-matter 
of  the  portion  of  the  act  which  makes  its  provi- 
sions operative  as  to  actions  pending  or  accrued  is 
not  expressed  in,  or  not  sufficiently  stated  in,  the 
tide. 

10.  In  a  Judicial  district  having  two  judges. 
Judge  Bush  heard  and  overruled  a  demurrer  to  a 
petition,  and  defendants  answered.  During  the 
trial  of  the  cause,  which  was  conducted  by  .Tudpe 
Babcock,  the  defendants  objected  to  the  introduc- 
tion of  any  testimony  on  the  ground  that  the  peti- 
tion did  not  state  a  cause  of  action.  This  objec- 
tion was  overruled.  After  the  reception  of  the 
evidence.  Judge  Babcock  Instructed  the  jury  to 
return  a  verdict  for  defendants,  stating  as  a  rea- 
son for  so  doing  that  the  pleadings,  evidence,  and 
law  would  not  sustain  a  different  verdict.  Held 
to  be  correct  practice,  and  not  erroneous  on  the 
ground  that  it  reversed  the  ruling  of  Judge  Bush 
upon  the  demurrer  to  the  petition,  as  another  ele- 
ment entered  into  the  consideration  of  the  case 
by  Judge  Babcock,  viz.  the  evidence. 

11.  Amendments  to  pleadings  should  always 
be  permitted  when  in  furtherance  of  justice,  but 
their  allow-tnce  rests  largely  in  the  discretion  of 
the  trial  court,  and  this  court  will  not  interfere 
with  the  exercise  of  such  discretion  unless  there 
has  been  an  abuse  of  it. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Richardson  county; 
Babcock,  Judge. 

Action  by  Emma  Kleckner  against  W.  W. 
Turk  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.     Affirmed. 

Frank  Martin  and  C.  Gillespie,  for  plaintiff 
In  eiTor.  Isham  Reavis,  E.  W.  Thomas,  R. 
S.  Molony,  J.  H.  Broady,  Webster,  Rose  & 
Klsherdlck,  W.  E.  Stewart,  and  G.  W.  Cor- 
nell, for  defendants  In  error. 

HARRISON,  J.  The  plaintiff  commenced 
this  action  to  recover  of  the  defendants  the 
sum  of  1(1,052.53  and  interest  alleged  to  bave^^ 
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accrued  thereon.  The  petition  states,  In  sub- 
stance: "The  said  plaintiff  complains  of  sold 
defendants,  and  for  cause  states  that  at  the 
date  of  the  written  Instruments  or  obllga- 
tures  hereinafter  copied  and  set  forth,  and 
for  several  years  Just  Immediately  preceding 
said,  dates,  and  for  some  time  thereafter,  as 
hereinafter  stated,  the  said  defendants  were 
associated  together,  and  doing,  operating,  and 
conducting  a  general  banking  business  in  the 
city  of  Humboldt,  in  said  Richardson  county, 
state  of  Nebraslm,  under  the  name  and  style 
of  the  Farmers'  and  Merchants'  Bank  of 
Humboldt,  Nebraslia,  with  said  defendant 
Robert  O.  Lambertson  as  the  cashier  of  said 
bank,  authorized  for  and  in  behalf  of  said 
defendants  to  receive  deposits  of  money  Into 
said  bank,  and  Issue  drafts  or  bills  of  ex- 
change and  certificates  of  deposits  therefor." 
What  Is  denominated  the  "first  cause  of  ac- 
tion" is  an  allegation  of  a  deposit  by  plaintiff 
hi  the  bank  of  $6,445,  December  7,  1888,  and 
the  Issuance  to  her  by  the  cashier  thereof  of 
a  certificate  evidencing  such  deposit,  It  being, 
as  is  shown  by  the  copy  la  the  petition,  what 
is  generally  known  as  a  "time  certificate," 
and  payable  in  one  year  after  date.  There 
are  three  credits  or  payments  pleaded,  which 
are  stated  to  have  been  received  since  the 
assignment  of  the  bank.  The  second  cause 
of  action  is  predicated  upon  the  purchase  of 
a  draft  by  plaintiff  of  the  defendants,  through 
the  cashier  of  the  bank,  in  the  sum  of  $200, 
drawn  on  the  National  Bank  of  Kansas  City, 
and  which,  it  is  alleged,  was  duly  presented, 
and  not  paid  for  want  of  funds  belonging  to 
the  bank  issuing  it  to  meet  it.  Certain  pay- 
ments are  stated  to  have  been  received  and 
credited  upon  the  draft,  derived  from  the  as- 
sets of  the  Humboldt  bank  since  the  assign- 
ment It  is  further  pleaded:  "(4)  The  said 
defendants  claim  that  their  said  bank  was  a 
duly-Incorporated  bank  under  the  laws  of  the 
state  of  Nebraska,  under  the  name  and  style 
of  the  Farmers'  and  Merchants'  Bank  of 
Humboldt,  Nebraska;  that  It  was  so  organ- 
ized and  incorporated  on  or  about  the  1st 
day  of  July,  A.  D.  1879.  The  said  corporation 
or  bank  of  said  defendants  operated  and  con- 
ducted said  bank  as  alx>ve  from  about  the 
lOth  day  of  July,  1879,  to  about  the  29th 
day  of  June,  1889,  when  said  corporation 
made  an  assignment  as  an  Insolvent  institu- 
tion or  corporation,  under  the  general  assign- 
ment laws  of  the  state  of  Nebraska,  to  the 
sheriff  of  said  county.  (5)  The  snid  plain- 
tiff alleges  that  from  the  organization  of  said 
banking  corporation  of  said  defendants,  on 
or  about  July  10,  A.  D.  1879,  to  the  said  as- 
signment, on  or  about  June  2U,  A.  D.  1889, 
the  said  defendants  were  stocldiolders  and 
members  of  said  coiporation,  and  are  still  so 
related  and  connected  with  the  affairs  of 
said  assigned  bank.  (0)  The  said  plaintiff 
further  alleges  that  at  the  time  when  said 
plaintiff  deposited  her  said  moneys  in  said 
bank,  and  at  the  times  and  dates  when  said 
iBdebtedness  was  contracted  and  said  oertifl- 


cate  of  deposit  or  promissory  note  was  de- 
livered to  said  plaintiff,  as  above  stated,  and 
when  said  draft  or  bill  of  exchange  was 
made  and  delivered  to  this  plaintiff,  as  above 
stated,  and  for  a  long  time  before  and  ever 
since  then,  the  said  corporation  or  banking 
institution  of  defendants  was  insolvent." 
Here  follows  a  general  allegation  of  the  fail- 
ure of  defendants  and  their  banking  corpora- 
tion to  comply  with  the  laws  of  Nebraska 
regulating  such  corporations,  and  that  by  rea- 
son of  such  failure  the  defendants  were  ren- 
dered individually  liable  for  debts  contracted 
by  the  corporation,  and  also  allegations  of 
failures  in  particular,  viz.  to  publish  notice 
of  the  organization  of  the  banking  corpora- 
tion, to  post  up  a  copy  of  the  by-laws  of  the 
corporation  in  a  conspicuous  position  at  the 
place  of  business  for  the  inspection  of  the 
public;  tliat  for  more  tlian  a  year  immediate- 
ly preceding  the  transaction  as  the  result  of 
which  the  liability  from  defendants  to  plain- 
tiff arose,  "the  defendants  and  their  bank- 
ing corporation  did  not  give  an  annual  notice 
of  all  the  existing  debts  of  the  corporation  by 
publication  of  a  statement  in  a  newspaper, 
and  by  reason  of  the  noncompliance  In  these 
instances  specified  the  defendants  became 
personally  and  individually  liable  for  the 
payment  of  any  debts  contracted  by  the  cor- 
poration, the  bank."  Motions  to  require  the 
plaintiff  to  make  her  petition  more  definite 
and  certain  were  filed  and  overruled.  De- 
murrers were  then  interposed,  which  were 
also  overruled.  One  defendant  (Lambertson) 
ele^ed  to  stand  upon  his  demurrer,  and  plead 
no  further.  The  defendant  Stuart  filed  his 
separate  answer,  which  contained  a  general 
denial  of  the  allegations  of  the  petition,  and 
a  statement  that  he  never  owned  more  than 
one  sliare  of  the  stock  In  the  Farmers'  &  Mer- 
cliants'  Bank  of  Humboldt,  and  on  or  about 
April  10,  1887,  in  good  faith,  and  for  full 
value,  sold,  transferred,  and  delivered  such 
stock  to  Robert  C.  Lambertson,  who  was  at 
the  time  the  cashier  of  the  bank,  and  from 
said  date  the  said  Stuart  had  not  possessed 
any  stock  in  the  bank,  and  hnd  no  interest 
therein,  and  was  not  a  stockholder  at  the 
time  of  the  alleged  transactions  t>etween 
plaintiff  and  the  banlc  Mullen  and  Fergus 
answered,  and  admitted  and  also  averred  the 
incorporation  of  the  bank,  and  its  commence- 
ment of  business  under  such  Incorporation, 
during  the  spring  of  1879,  and  continuance  of 
the  banking  business  for  more  than  10  years, 
and  until  July,  1889;  admitted  that  they  were 
the  owners  of  stock  of  the  bank;  alleged 
lack  of  knowledge  of  the  instruments  upon 
which  the  plaintiff  declared  in  her  petition, 
but  stated  that  the  draft  was  dishonored  be- 
cause not  presented  for  paytnent  within  a 
reasonable  time;  and,  after  some  other  and 
further  statements  of  defenses,  not  necessary 
to  be  noticed  here,  denied  each  and  every  al- 
legation of  the  petition  not  expressly  admit- 
ted. The  defendants  W.  N.  Nimms  and  T. 
J.  Frazer  filed  an  answer,  which  waa,  In  sub- 
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staoce,  the  same  as  that  of  Mullen  and  Fer- 
gus, a  auuimary  of  which  has  just  been  giv- 
en, except  that  It  contained  no  afflrmatire 
averment  of  the  organization  of  the  bank  as 
a  corporation,  they  contputing  themselves 
with  admitting  it.  Frye,  in  his  answer,  aver- 
red the  organization  of  the  banking  corpora- 
tion, and  the  time  It  began  business,  the 
length  of  time  it  continued  therein,  his  own- 
ership of  stock,  and  sale  and  transfer  of  the 
same  prior  to  the  time  of  the  occurrences  up- 
on which  the  plaintiff's  causes  of  action  are 
founded,  and  that  he  has  never  since  such 
transfer  had  any  Interest  in  the  bank  or  its 
business;  and  after  some  further  allegations, 
which  we  need  not  notice,  closed  with  the 
usual  form  of  general  denial.  A  portion  of 
a  reply  filed  by  plaintiff  was,  on  motion, 
stricken  out,  and  an  amended  reply  tiled,  in 
which  there  was  a  denial  of  the  incorpora- 
tion of  the  bank,  or  that  it  ever  became  a 
valid  corporation,  and  an  allegation  that  "the 
said  banidng  institution,  and  the  said  mem- 
bers claiming  to  be  shareholders  thereof, 
wholly  and  entirely  failed  and  neglected  to 
file  a  copy  of  the  articles  of  incoi'poration  of 
said  banidng  institution  in  the  office  of  the 
secretary  of  state  in  and  for  the  said  state 
of  Nebraska,  and  no  such  copy  of  said  arti- 
t-les  of  incoii>ui-atlon  was  ever  so  filed  in  the 
said  office  of  the  said  secretai?  of  state,  as 
required  by  said  laws."  This  was  followed 
by  a  general  denial  of  all  the  affirmative  mat- 
ter In  the  answer.  There  were  also  replies 
to  the  answers  of  Stuart  and  Frye,  which 
were,  so  far  as  we  care  to  notice  them  here, 
;;eneral  denials.  A  jury  was  impaneled,  and 
trial  had,  and  after  the  close  of  the  evidence 
and  a  portion  of  the  argument  to  the  jury 
had  been  made  by  counsel  the  court  instruct- 
ed the  jury  as  follows:  "The  Jury  are  in- 
structed that  the  pleadings,  the  evidence,  and 
the  law  will  not  sustain  a  verdict  in  this  case 
against  the  defendants,  or  any  of  them.  You 
are  therefore  directed  to  find  a  verdict  in  fa- 
vor of  defendants."  The  Jury,  in  obedience 
to  the  direction  of  the  court,  signed  and  re- 
turned a  verdict  for  defendants.  A  motion 
fur  a  new  trial  was  filed  for  plaintiff,  sub- 
mitted, and  overruled,  and  the  case  is  pre- 
sented to  this  court  t)y  plaintiff  for  review. 

The  aim  of  the  plaintiff  in  this  action,  al- 
lowing the  allegations  contained  in  her  plead- 
ings to  be  the  exi)onents,  seems  to  have  been 
threefold  in  reference  to  the  liability  which 
it  was  sought  to  establish  against  the  de- 
fendants: First,  a  liability  as  unincorporated 
persons  or  partners;  second,  a  liability  under 
a  provision  of  the  statute  for  failure  to  per- 
form certain  requisitions  of  the  law  in  rela- 
tion to  the  formation  of  corporations,  not  spe- 
cifically set  forth  in  the  section  of  the  stat- 
ute, but  referred  to  in  general  terms;  third, 
the  accoimtabillty  provided  by  statute,  aris- 
ing from  the  nonperformance  of  a  duty  spe- 
-ciflcally  stated  and  required  by  the  section 
fixing  the  liability  for  such  failure.  The  es- 
tabllsbment  of  the  first  was  dependent  upon 


it  appearing  in  the  case  that  the  parties  were 
not  incorporated,  and  the  l>ank  had  no  cor- 
porate existence.  It  did  appear  that  the  de- 
fendants met  and  organized,  elected  officers, 
procured  articles  of  Incorporation  to  be  draft- 
ed, wlilch  were  adopted,  filed  and  recorded 
in  the  office  of  the  county  clerk  of  the  coun- 
ty in  which  the  bank  conducted  its  busiuess. 
The  bank  was  then  opened,  and  commciK-ed 
Its  operations,  and  continued  in  the  giaiera] 
banking  business  about  10  years;  and  it 
was  during  this  time,  and  near  the  cicse  cf 
it,  that  the  transactions  occurred  upon  which 
this  action  is  primarily  based.  Section  126 
of  chapter  16  (Comp.  St  1803)  of  our  law 
in  relation  to  corporations  and  their  fui-ma- 
tlon  is  as  follows:  "Every  corporation,  pre- 
vious to  the  commencement  of  any  business, 
except  its  own  organization,  when  the  same 
is  not  formed  by  legislative  enactment,  must 
adopt  articles  of  incorporation  and  have 
them  recorded  in  the  office  of  the  county 
clerk  of  the  county  or  counties  in  which  the 
business  is  to  be  transacted,  in  a  book  kept 
for  that  purpose."  And  It  is  further  provided 
in  section  1S2  of  the  same  chapter  that  the 
corporation  may  commence  business  as  so  u 
as  its  articles  of  Incorporation  are  filed  with 
the  county  derk  as  required  by  law.  It 
seems  to  have  been  contemplated  by  the  law- 
makers that  the  acts  prescribed  to  be  per- 
formed by  the  two  sections  of  the  law  which 
we  have  Just  noticed  must  precede  the  com- 
mencement of  the  existence  of  the  corpora- 
tion as  an  organization.  "In  this  state  the 
filing  of  articles  of  incorporation  with  the 
county  clerk  is  a  condition  precedent  to  the 
existence  of  any  corporate  franchise;  The 
law  and  the  articles  so  filed,  taken  together, 
are  considered  in  the  nature  of  a  grant  from 
the  state,  and  constitute  the  charter  of  the 
company."  Abbott  v.  Smelting  Co.,  4  Neb. 
416.  And  in  the  body  of  the  opinion  in  tliat 
case,  is  the  following:  "I  think,  in  order  to 
establish  such  a  corporation,  it  is  necessary 
to  show  user  of  a  corporate  franchise  by  an 
association  of  persons,  though  the  organiza- 
tion may  be  so  defective  as  to  render  tlie 
franchise  wholly  invalid  in  a  proceeding 
against  it  by  the  state;  or.  In  other  words, 
it  is  necessary  to  show  the  existence  of  a 
charter,  or  some  law  under  which  the  as- 
sumed powers  are  claimed  to  be  conferiBd, 
and  the  user  of  the  franchise  claimed  under 
such  charter  or  law.  In  Uailroad  Co.  v.  Gary, 
20  N.  Y.  77,  it  is  said  that,  'if  the  papers 
filed  by  which  the  corporation  is  sought  to 
be  created  are  colorable,  but  so  defective 
that  In  a  proceeding  on  the  part  of  the  state 
against  it  it  would*  for  that  reason  be  dis- 
solved, yet  by  acts  of  user  under  such  or- 
ganization it  becomes  a  corporation  de  facto, 
and  no  advantage  can  be  taken  of  such  de- 
fect in  its  constitution,  collateraUy,  by  any 
person.' "  In  the  case  at  bar  the  conditions 
precedent  had  been  performed,  and  there  had 
been  a  user  of  the  charter  thus  acquired  for 
eight  or  nine  years  liefore  the  occurrences 
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out  of  Tvhicb  this  action  arose;  and  in  her 
contracts  with  the  bank  at  that  time  unques- 
tionably the  plaintiff  dealt  with  it  as  a  cor- 
poration, fully  belieying  it  to  be  such,  and 
relying  upon  the  corporation  to  pay  the  in- 
debtedness created  in  her  favor  by  thtf  trans- 
actions, and  without  a  thought  or  expectation 
of  the  stockholders  being  or  becoming  per- 
sonally or  individually  bound  thereby,  or 
any  partnership  liability  arising  therefrom; 
and  she  cannot  now  be  heard  to  say  that  she 
made  different  contracts  with  the  defendants 
as  partners,  and  not  with  tlie  corporation. 
The  defendants  did  not  agree,  either  with 
her  or  among  themselves,  to  be  bound  as 
partners,  or  liable  individually.  It  Is  Just 
as  clear  that  the  plaintiff  never  intended 
to  contract,  or  supposed  she  contnicted,  with 
the  stockholders  of  the  bank  individually; 
and  to  hold  the  individual  members  of  the 
company  liable  personally  as  partners  would 
not  only  practically  nnllify  the  contracts 
which  were  actually  made,  but  would,  in 
effect,  create  and  enforce  new  and  different 
contracts,  which  were  never  contemplated 
by  the  parties.  "A.  very  early  case  involving 
this  principle  U  tbe  English  caae  of  Henri- 
qiies  v.  Dutch  West  India  Co.,  2  Ld.  Raym. 
1535,  decided  about  1730,  in  which  it  was 
held  that:  'Where  an  action  is  brought  by 
a  coi-poration,  they  need  not  show  how  they 
were  incorporated,  for,  if  the  name  is  proper 
for  a  corporation,  the  name  argues  a  cor- 
poration, and  that  the  plaintiffs  were  estop- 
ped by  their  recognizance  to  say  there  was 
no  such  company.' "  27  Am.  Rev.  p.  211. 
In  Society  Perun  v.  Cleveland,  43  Ohio  St. 
481,  3  N.  E.  857.  in  the  opinion  written  by 
Owen,  J.,  it  is  said:  "The  theory  that  a  de 
facto  corporation  has  no  real  existence,  that 
it  Is  a  mere  phantom,  to  be  Invoked  only  by 
that  rule  of  estoppel  which  forbids  a  party 
who  has  dealt  with  a  pretended  corporation 
to  deny  its  corporate  existence,— has  no 
foundation,  either  in  reason  or  authority.- 
A  de  facto  corporation  is  a  reality.  It  lias 
an  actual  and  substantial  legal  existence.  It 
Is,  as  the  term  Implies,  a  corporation.  Where 
It  has  been  reputed  and  dealt  with  as  a 
duly-incorporated  body,  and  valuable  rights 
and  interests  have  been  acquired  and  trans- 
ferred by  it,  no  substantial  reason  is  sng- 
gested  why  its  corporate  existence.  In  a  suit 
involving  such  transactions,  should  be  BUl>- 
Ject  to  attack  by  any  other  party  ttian  the 
state,  and  then  only  when  called  upon  In  a 
direct  proceeding  for  that  purpose,  to  show 
by  what  authority  it  assumes  to  be  a  cor- 
poration." In  the  case  of  Coal  Co.  v.  Max- 
well, 22  Fed.  107,  it  was 'held:  "Where  per- 
sons, supposing  In  good  faith  that  they  are 
Incorporated,  and  are  stockhoidera  In  a  valid 
corporation,  do  business  as  a  corporation  for 
a  series  of  years,  without  the  corporate 
existence  being  challenged  by  the  state,  par- 
ties who  deal  with  tbe  company  as  a  corpora- 
tion cannot  hold  the  stockliolders  personally 
liable  in  caae  they  afterwarda  discover  that 


the  company  was  not  validly  incorporated  In 
consequence  of  some  defect  or  irregularity 
In  the  proceedings  of  the  supposed  incor- 
porators." There  is  no  doubt  that  the  state 
may  attack  the  legality  of  the  existence  of 
any  de  facto  corporation  by  commencing  an 
action  with  that  end  In  view  against  its 
individnai  members,  and  oust  them  from 
any  user  of  corporate  rights.  But  persons 
who  have  contracted  with  a  de  facto  cor- 
poration (for  such  was  this  bank),  as  did  tbe 
plaintiff,  and  thua  recognized  and  acknowl- 
edged its  existence  as  a  corporation,  may 
not  afterwards  be  heard  to  deny  its  corporate 
capacity;  and  as  to  such  person  or  peraons 
it  may  be  said  to  be  as  if  it  wa«  a  corpora- 
tion de  jure.  We  think  this  doctrine  Is  sui>- 
ported  by  the  greatest  weight  of  authority. 
Globe  Pub.  Co.  v.  State  Bank,  69  N.  W.  C83, 
41  Neb.  175;  Insurance  Co.  v.  Homer,  17 
Ohio,  407;  De  Groft  v.  Thread  Co.,  21  N. 
Y.  124;  Water  Co.  v.  De  Kay,  36  N.  J.  Eq. 
548;  Petroleum  Co.  v.  Weore,  27  Ohio  St. 
343;  Irrigation  Co.  v.  Warner  (Cal.)  14  Pac 
37,  and  cases  cited  In  note;  Lumber  Co.  T. 
Ward  (W.  Va.)  3  S.  B.  227,  and  cases  cited 
in  note;  Fay  v.  Noble,  7  Cush.  188;  Bank  v. 
McDonald,  130  Mass.  204;  Bank  v.  Palmer,. 
47  Conn.  443;  Commissioners  v.  BoUes,  94 
U.  8.  104. 

Having  reached  this  conclusion,  it  Is  clear 
that  the  plaintiff  could  not  recover  in  this 
case  against  the  defendants  on  the  ground 
that  they  were  an  unincorporated  associa- 
tion or  partnership;  and  we  shall  now  pass 
to  the  second  branch  of  the  suit,—!,  e.  that 
the  defendants  were  personally  liable  be- 
cause of  the  failure  to  comply  with  certain 
requirements  with  respect  to  the  formation 
of  the  company.  The  section  of  the  statutes 
which  it  is  claimed  established  the  liability 
Is  as  follows:  "If  any  corporation  fail  to 
comply  substantially  with  the  provisions  of 
this  8ul)-divisIon,  In  relation  to  giving  notice 
and  other  requisitions  of  organization,  the 
property  of  ail  stockhoidera  shall  he  liable 
for  the  corporate  debts."  Comp.  St.  1887,  c. 
16,  I  1S9.  In  the  portion  of  our  law  relat- 
ing to  corporations  and  their  organization 
and  creation,  xuxier  which  the  defendants 
formed  the  company  In  this  case,  are  several 
provisions  in  which  are  stated  certain  thln^ 
which  must  be  done  by  a  corporation,  sucb 
as,  "Notice  must  be  published  in  some  news- 
paper near  the  principal  place  of  business 
for  four  weeks;"  and  "A  copy  of  the  by- 
laws of  the  corporation,  and  the  names  of 
all  the  officen  appended  thereto,  must  be 
posted  In  some  conspicuous  place,  at  tbe 
place  of  doing  business,  subject  to  public 
inspection";  and  some  othen,  the  perform- 
ance of  each  of  which  by  the  bank  was 
negatived  in  the  pleadings  of  the  plaintllf 
in  this  action.  These,  while  essential  and 
necessary  to  be  complied  with  In  order  ta 
constitute  the  association  of  persons  a  cor- 
poration de  jure,  are  none  of  them  condi- 
tions precedent  to  the  institution  of  bustneas 
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)ody  corporate;  and  the  neglect  to 
nrltb  them,  or  either  of  them,  would 
il  upon  the  stockholders  any  further 
al  liability  other  than  attached  to 
'  reason  of  being  stockholders,  in 
nee  of  statutory  provisions  Hxlng  a 
for  such  noncompliance.  If  the  con- 
precedent  to  user  of  the  coi-porate 
!S  and  powers  had  not  been  fulfilled, 
ontract  was  made,  the  partnership 
dual  liability  would  be  created;  but 
!lr  fulfillment  and  user  of  the  char- 
acquired,  in  the  absence  of  statutory 
Qt  providing'  for  a  liability  on  non- 
ince  of  these  other  and  further  re- 
its  essential  to  establish  it  a  tech- 
rporatlou  de  Jure,  none  other  than 
liar  liability  of  stockholders  would 
'bis  being  true,  then,  the  liability 
3y  section  139,  In  so  far  as  It  relates 
Iven  for  the  reason  of  a  lack  of  the 
y  the  corporation  of  those  things 
ere  required  of  It  to  perfect  Its  or- 
>n  as  a  corporation  de  Jure,  and 
rere  subsequent  In  point  of  time  to 
lencement  of  business,  and  Its  right 
by  virtue  of  all  conditions  precedent 
)een  performed.  Is  not  an  enactment 
bility  which  before  existed,  or  the 
law  liability,  but  is  additional,  and 
statutory  In  both  origin  and  exUt- 
d  we  have  no  doubt  that  this  sec- 
he  statute,  to  the  extent  of  Its  pro- 
destroys  the  rule  which  we  have 
ed  to  be  so  prevalent,  and  allows  a 
,0  whom  a  corporation  is  Indebted 
>  what  we  think  can  scarcely  be 
collateral  attack  upon  the  corporate 
i  of  the  organization,  but  a  recov- 
corporate  debt  in  the  manner  and 
xtent  therein  set  forth,  because  of 
ssion  to  perform  a  duty  or  duties 
If  this  be  true,  then  the  question 
i  the  liability  contractual  or  penal? 
i  to  the  case  of  Cochran  v.  Welchers, 
.  Ry.  &  Corp.  Rep.  3-2  (N.  Y.  App., 
,  803),  we  find  the  following  quota- 
m  section  908,  2  Mor.  Priv.  Corp.: 
Ltutes  Imposing  this  liability  estab- 
lew  rule  of  private  right,— a  rule 
ilthough  unknown  to  the  common 
y  be  founded  on  sound  principles  of 
jnd  expediency.  The  only  reason 
3  liability  Is  called  penal  appears  to 
It  does  not  exist  at  common  law, 
cither  created  by  contract  nor  given 
ensation  for  a  direct  and  Immediate 
one  by  the  directors  to  the  creditors 
>mpany."  And  In  the  same  note,  on 
:  of  the  report  cited,  under  the  head 
srlou  for  determining  whether  such 
are  penal  or  otherwise,"  it  is  stated: 
lot  be  denied  that  a  liability  which 
;ed  upon  a  person  as  a  consequence 
ling  or  omission  of  an  act,  and  which 
easured  by  any  injury  flowing  from 
or  omission.  Is  in  the  nature  of  a 
ent     A    statute,    therefore,    which 


Imposes  such  a  liability,  does,  In  effect,  in- 
flict a  penalty,  and  is  of  a  penal  character. 
'It  Is  the  effect,  not  the  form,  of  the  statute 
that  is  to  be  considered,'  says  the  supreme 
court  of  Illinois.  'And  when  Its  object  Is 
clearly  to  isfilct  a  pivnishment  on  a  party 
for  violating  It,— i.  e.  doing  what  Is  prohib- 
ited, or  failing  to  do  what  Is  commanded  to 
be  done,— It  is  penal  in  its  character,  and  the 
circumstance  that,  in  punishing,  a  remedy 
is  likewise  afforded  to  those  having  an  in- 
terest in  the  observance  of  the  statute,  is 
unimportant'  Diversey  r.  Smith,  103  111. 
378,  390.  •  •  •  But,  as  we  have  already 
said.  It  is  well  settled  by  authority  that  cer- 
tain statutes  imposing  upon  stockholders  or 
officers  of  a  corporation  a  liability  for  the 
corporate  debts  are  to  be  classed  as  penal 
statutes,  with  the  same  consequences  as 
though  they  were  penal  In  the  strict  sense 
of  the  term.  So  fai'  as  we  are  aware,  all 
such  statutes  may  be  divided  Into  two 
classes,- those  under  which  the  liability  Is 
Incun'ed  as  a  necessary  consequence  of  be- 
coming a  stockhoidH'  In  the  corporation,  and 
those  under  which  the  liability  is  Incurred 
only  as  the  consequence  of  doing  or  omitting 
some  act  specified  in  the  statute.  In  the  for- 
mer class  the  liability  partakes  of  the  na- 
ture of  a  contract,  to  which  the  stockholder 
assents;  In  the  latter,  of  the  nature  of  a 
punishment.  There  is  no  logical  basis  for 
making  any  distinction  between  statutes  of 
the  latter  class.  They  differ  in  form  and  de- 
gree, but  in  substance  and  effect  they  are 
the  same,  and,  if  any  are  classed  as  penal 
statutes,  all  should  be."  Measured  by  these 
rules.— which  we  believe  to  be  correct,— the 
section  of  our  statute  under  consideration 
(section  139)  must  be  classed  as  penal.  The 
liability  given  by  sections  136  and  139  may 
be  regarded  in  the  nature  of  a  penalty. 
White  V.  Blum,  4  Neb.  563.  Section  139  was 
repealed  by  an  act  approved  April  6,  1891, 
during  the  pendency  of  this  action;  and,  a» 
a  general  rule,  the  right  to  action  given  by 
It  being  one  conferred  solely  by  the  statute, 
and  penal,  and  not  having  been  reduced  to 
Judgment  before  the  repeal,  the  remedy 
would  be  abated  or  blotted  out  by  such  re- 
peal. Bennett  v.  Hargus,  1  Neb.  419;  Globe 
Pub.  Co.  V.  State  Bank,  supra,  and  cases 
cited;  Carr  v.  Risher,  50  Hun,  147,  2  N.  Y. 
Supp.  792;  Iron  Co.  v.  Pierce,  4  Bias.  327, 
Pea.  Cas.  No.  14,367. 

The  remedy  claimed  In  what  we  have  des- 
ignated the  third  branch  of  the  case  wns 
afforded  by  the  provision  of  section  13U  of 
chapter  16  of  the  statutes  relating  to  corpo- 
i-ations,  as  it  existed  at  the  time  this  suit 
was  commenced.  This  was  also  repealed  by 
the  act  approved  April  6,  1891,  during  the 
pendency  of  the  cause,  and  the  remedy  there- 
by afforded,  according  to  the  general  rule, 
was  destroyed.  This  secton  130  was  deter- 
mined to  be  penal  by  Globe  Pub.  Co.  v. 
State  Bank,  supra,  and  its  unconditional  re- 
peal to  be  an  abatement  of  the  liability  there- 
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in  fixed.  There  can  be  no  doubt  that  when 
viewed  In  the  light  of  the  authorities  above, 
the  repeal  of  the  two  sections  quoted  would 
carry  with  it  ali  actions  then  pending,  or 
rights  of  action  a<.crue<3  to  any  persons  by 
virtue  of  said  sections,  and  not  reduced  to 
Judgment;  but  it  Is  insisted  by  counsel  for 
plaintiff  in  error  that  this  repeal  did  not  so 
operate,  for  the  reason  that  the  act  by  which 
their  repeal  was  effected  was  obnoxious  to 
the  provisions  of  section  11,  art  3.  of  the 
constitution,  wherein  it  is  provided  that  no 
bill  shall  contain  more  than  one  subject  and 
the  same  shall  be  clearly  expressed  In  its  ti- 
tle; that  the  amending  and  repealing  act  of 
1891  was,  in  the  substance  of  its  provisions, 
broader  tlian  the  objects  expressed  in  its  ti- 
tle. The  title  of  the  act  of  1891  Is  as  follows: 
"An  act  to  amend  section  one  hundred  thir- 
ty-six (136)  and  section  one  hundred  thirty- 
nine  (139)  of  chapter  sixteen  (16)  of  the 
Compiled  Statutes  of  1889,  and  to  repeal 
said  original  sections."  See  Sess.  Laws  1891, 
p.  198.  Section  3  of  the  act  contained  the 
repealing  clause,  and  stated:  "That  said 
original  sections  one  hundred  thlrty-slx  (136) 
and  one  hundred  thirty-nine  (139)  be  and 
the  same  are  hereby  repealed."  Section  4 
was  the  emergency  clause,  but  seems  to 
have  been  made  to  serve  a  dual  purpose;  I.  e. 
provide  that  the  act  take  effect  immediately 
after  its  passage  and  approval,  and  also  to 
render  its  provisions  applicable  to  any  cause 
pending  or  to  be  instituted.  It  reads: 
"Whereas  an  emergency  exists,  this  act  shall 
take  effect  from  and  after  Its  passage  and 
approval,  and  shall  be  held  and  taken  to 
apply  in  any  case  now  pending  or  hereafter 
brought  in  any  court  in  this  state.  Approv- 
ed April  6th,  1801."  Judge  (Dooley,  in  his 
work  on  Constitutional  Limitations  (Otb  Ed. 
p.  173),  gives  as  some  of  the  purx)08es  of  the 
provisions  in  constitutions  in  regard  to  ti- 
tles of  laws  (for  It  is  found  in  the  con- 
stitutions of  a  large  number  of  the  states 
of  the  Union  with  some  slight  and  immate- 
rial variations,  mainly  in  the  wording;  the 
general  scope,  spirit,  and  intent  being  the 
same  in  all)  the  following:  "To  prevent  sur- 
prise or  fraud  upon  the  legislature  by  means 
of  provisions  in  bills  to  which  the  titles  give 
no  indication,  and  which  might  therefore,  be 
overlooked,  and  carelessly  and  unintention- 
ally adopted.  To  fairly  apprise  the  people, 
through  such  publication  of  legislative  pro- 
ceedings as  is  usually  made,  of  the  subjects 
of  legislation  that  are  being  considered,  in 
order  that  they  may  have  opportunity  of 
being  heard  thereon  by  petition  or  otherwise. 
If  they  shall  so  desire."  Judge  Garner,  of 
New  York,  says:  "The  purpose  was  that 
neither  a  member  of  the  legislature  nor  the 
public  should  be  misled  by  the  title."  Sun 
Mut  Ins.  Co.  T.  Mayor,  etc.,  of  New  York, 
8  N.  Y.  241.  In  order  to  more  fully  compre- 
hend the  matter  under  discussion,  It  Is  prop- 
er here  to  notice  another  portion  of  our  stat- 
ute*.    Section  2  of  chapter  88,  Comp.   St 


1893,  which  was  passed  and  took  effect  dur- 
ing 1873.  Is  as  follows:  "Whenever  a  stat- 
ute shall  be  repealed  such  repeal  shall  In  no 
manner  affect  pending  actions  founded  there^ 
on  nor  causes  of  action  not  in  suit  that  ac- 
crued prior  to  any  such  repeal,  except  as 
may  be  provided  in  such  repealing  statute." 
"The  legislature  have  power  to  pass  a  gen- 
eral saving  statute,  which  shall  have  the 
force  and  effect  to  save  rights  and  remedies, 
except  where  the  repealing  statute  Itself 
shows  that  it  was  not  the  intention  of  the 
legislature  that  such  rights  and  remedies 
should  be  saved.  Though  one  legislature 
cannot  bind  future  legislatures,  and  each  can 
make  Its  laws  prevail  against  any  that  ex- 
ist and  Its  intention  in  that  regard  will 
be  law,  yet,  as  all  legislatures  ar'e  presumed 
to  proceed  with  a  knowledge  of  existing 
laws,  they  may  properly  be  deemed  to  leg- 
islate with  such  provisions  of  a  general  na- 
ture In  view."  Suth.  St  Const  {  226,  and 
cases  cited.  The  general  saving  clause  of 
our  statute  would  have  saved  all  actions 
pending  under  the  provisions  of  the  sections 
repealed,  or  causes  of  action  not  in  suit  that 
accrued  prior  to  the  passage  of  the  repealing 
act  If  It  bad  not  been  expressed  In  or  clear- 
ly shown  by  the  statute  of  1891,  which  re- 
pealed sections  136  and  139,  that  It  was  not 
the  purpose  of  the  legislature  that  such  pend- 
ing actions  and  those  accrued  but  not  In  suit 
should  be  preserved.  Gllleland  v.  Schuyler, 
9  Kan.  569;   State  v.  Boyle,  10  Kan.  113. 

Our  legislature  did  state.  In  the  act  of 
1891,  by  which  the  sections  under  considera- 
tion were  repealed,  their  intention  that  it 
should  apply  to  cases  pending  or  afterwards 
brought  and  the  only  question  for  us  to  de- 
termine at  the  present  time  Is  whether  or 
not  the  statements  in  the  title  Included  this 
object  of  the  act  as  It  Is  contended  they 
must  In  order  to  free  the  statute  from  any 
objectionable  quality  under  the  provision  of 
the  constitution  invoked  by  counsel  for  plain- 
tiff In  error,  and  upon  which  the  argument 
that  the  act  Is  unconstitutional  is  based. 
It  Is  a  well-settled  rule  that  In  order  to 
Justify  a  court  in  pronouncing  a  statute  nn- 
constitutlonal,  it  must  clearly  appear  that 
it  is  so;  and  unless  the  act  of  1891,  or  the 
portion  of  It  which  prevented  the  operation 
of  the  general  saving  clause  of  our  law, 
was  clearly  within  the  mischief  sought  to  be 
prevented  by  the  constitutional  provision.  It 
must  be  upheld.  While  the  title  to  an  act 
of  the  legislature  should  fairly  reflect  the 
elements  of  the  subject  of  the  act  It  need 
not  be  made  an  index  to  all  of  them  that 
are  connected  with  and  Incident  to  such 
subject  We  think  the  portion  of  the  act  In 
question  was  sufficiently  connected  with 
and  subsidiary  to  the  main  purpose  of  the 
law  to  bring  it  within  the  scope  of  such  pur- 
pose, and  to  make  It  germane  to  the  sub- 
ject-matter of  the  act;  and.  If  so.  It  was 
sufficiently  expressed  In  the  title.  More- 
over, we  think  the  sections  of  chapter  8S, 
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supra,  of  which  section  2  contained  the  sav- 
Ine:  clause,  which  were  passed  under  the 
following  title:  "An  act  concerning  the  en- 
acting and  repealing  of  statutes,"— may  be 
styled  (and  not  Inaptly)  as  were  some  simi- 
lar provisions  In  Kansas,  "a  set  of  quasi 
lesrislatlve  by-laws";  and  as  they  are  con- 
tinually and  generally  in  force,  and  known, 
or  presumed  to  be  known,  by  the  leglslatore 
and  the  public  at  all  times,  they  could  not 
be  misled  by  the  fact  that  such  words  were 
ased  in  the  body  of  the  repealing  act  as 
made  a  repeal  operative  as  to  pending  ac- 
tions or  accrued  rights  of  action,  without 
a  specific  statement  in  the  title  of  the  act 
that  It  would  contain  such  a  sentence.  Fnr- 
tbermore,  the  saving  clause  embodies  the 
authorization  for  the  Introduction  of  a  state- 
ment In  any  repealing  act  which  will  de- 
stroy any  effect  the  general  saving  clause 
would  otherwise  have,  wherein  it  reads,  "ex- 
cept as  may  be  provided  in  such  repealing 
statnte";  and  It  seems  no'  more  necessary 
that  the  appearance  of  such  a  statement  in 
tbe  repealing  statnte  shonld  be  announced 
by  its  title  than  that  the  act  will  contain 
an  emergency  clause  or  provision  as  to  the 
time  it  will  take  effect  should  be  so  an- 
nounced. We  conclude  that  the  act  passed 
by  the  legislature,  and  approved  April  6, 
1881,  entitled  "An  act  to  amend  section  136 
and  section  138  of  chapter  16,  Ciomp.  St. 
1888,"  is  not  nnconstltutlonal  for  the  reason 
urged  by  counsel. 

In  the  Judicial  district  In  which  tbe  trial 
of  this  case  was  heard  there  were  two 
Judges.  One  of  them  (Judge  Bush)  beard 
tbe  arguments  on  demurrer  to  the  petition, 
and  overruled  them.  The  trial  was  con- 
ducted by  Judge  Babcock,  tbe  other  Judge  of 
tbe  district  At  the  commencement  of  the 
Introduction  of  the  testimony  the  defend- 
ants objected  to  the  reception  of  any  evi- 
dence, on  the  ground  that  the  petition  did 
not  state  a  cause  of  action.  This  was  over- 
ruled, and  properly  so,  in  strict  compliance 
with  the  rule  announced  by  the  court  In 
Marvin  v.  Welder,  81  Neb.  T74,  48  N.  W. 
825,  in  which  It  was  held:  "In  a  district 
where  there  are  two  Judges,  a  demurrer  to 
an  amended  petition  was  overruled  by 
Judge  B..  and  leave  given  the  defendant  to 
answer,  which  he  did.  Afterwards  the 
cause  came  on  for  trial  before  Judge  A., 
who  sustained  an  objection  to  the  introduc- 
tion of  any  evidence,  on  the  ground  that  the 
petition  failed  to  state  a  cause  of  action. 
Held,  error;  that  tbe  ruling  of  one  Judge  up- 
on a  matter  directly  Involved  in  the  case 
Is  binding  npon  the  other,  unless  for  cause 
It  Is  set  a8ld&"  In  the  case  at  bar  it  ap- 
pears that  after  the  evidence  was  closed, 
and  after  a  portion  of  the  arguments  to  the 
Jury  had  been  made,  the  Jury  were  Instruct- 
ed to  return  a  verdict  for  defendants,  as 
tbe  pleadings,  the  evidence,  and  the  law 
would  not  sustain  a  verdict  against  them,  or 


any  of  them.  To  this  the  attorney  for  plain- 
tiff excepted,  and  assigned  It  as  error,  ar- 
guing that  it  was  holding  that  the  plaintiff 
had  no  cause  of  action,  and,  in  effect,  sus- 
taining a  general  demurrer  to  the  petition, 
and  reversing  the  ruling  of  Judge  Bush,  who 
overruled  such  a  demurrer;  and  was  con- 
trary to  the  rule  as  stated  In  Marvin  v. 
Welder,  supra.  With  this  we  cannot  agree. 
Another  element  entered  into  the  considera- 
tion of  the  case  by  Jndge  Babcock,  viz.  the 
evidence;  and  we  think  it  was  proper,  and 
his  duty,  if,  In  view  of  tbe  pleadings,  the 
evidence,  and  the  law  applicable  thereto, 
a  verdict  for  plaintiff  could  not  be  sustained, 
to  direct  the  Jury  to  return  a  verdict  as  he 
did,  and  it  was  no  violation  of  the  rule  ex- 
pressed in  Marvin  v.  Welder,  Invoked  by 
counsel  for  plaintiff. 

It  appears  that  after  the  close  of  the  tes- 
timony and  some  arguments  of  counsel  the 
trial  Judge  announced  that  It  was  his  inten- 
tion to  Instruct  the  Jury  to  the  effect  as 
hereinbefore  quoted.  Counsel  for  plaintiff 
then  made  a  motion,  by  which  be  asked  to 
be  allowed  to  amend  the  petition,  and  state 
therein  specifically  the  Insolvency  of  the 
bank,  and  its  continuance  in  business  after 
becoming  so,  and  fraud  in  inducing  tbe 
plaintiff  to  deposit  her  money  therein.  This 
motion  the  trial  court  overruled,  and  his  ac- 
tion in  refusing  to  allow  such  amendment 
is  one  of  the  errors  assigned  In  the  petition. 
Tbe  provisions  of  our  Oode  in  regard  to 
amendments  are  very  broad  and  liberal,  and 
this  court  'has  announced  repeatedly  that 
they  must  be  construed  so  as  to  give  full 
operation  to  such  liberal  spirit  and  Intent 
The  petition  In  this  case  was,  as  we  have 
before  stated,  one  to  recover  upon  tbe  con- 
tract liability  of  parties  composing  an  al- 
leged unincorporated  association  or  partner- 
ship, or  upon  an  alleged  twofold  statutory 
liability  of  the  stockholders  of  a  corpora- 
tion; and  after  trial  of  tbe  issues  to  a  Jury, 
and  it  becoming  apparent  from  the  state- 
ments of  tbe  trial  Judge  that  there  could  be 
no  recovery,  leave  was  asked  to  so  amend 
tbe  petition  as  to  make  the  right  to  recover 
sound  In  fraud;  not  to  make  the  pleading 
conform  to  the  evidence,  for  the  court  had, 
and  we  think  correctly,  upon  objection  be- 
ing interposed  to  this  class  of  testimony 
when  offered,  excluded  it  Amendments  in 
furtherance  of  Justice  should  always  be 
allowed,  but  whether  they  shall  be  permit- 
ted or  not  rests  largely  in  tbe  discretion  of 
the  court;  and  this  court  will  not  reverse  a 
case  for  tbe  refusal  to  allow  amendments, 
unless  It  appears  there  has  been  an  abuse 
of  such  discretion;  and  we  do  not  think 
there  was  any  such  abuse  In  refusing  to  al- 
low the  amendment  In  this  case.  Hedges  r. 
Roach.  16  Neb.  674,  21  N.  W.  404;  Clark  t. 
Railroad  Co..  5  Neb.  31&  It  follows  from 
the  views  herein  expressed  that  the  Judg- 
ment of  the  district  court  la  affirmed. 
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POWERS  «t  al.  T.  BUDY  et  bL 
(Snpreme  Court  of  Nebraska.     May  23,  1895.) 

Chubcb  Tribotjal— Review  ot  Decision —Joris- 
DioTioN  or  CoimTs. 
1.  Courts  which  har«  no  eedeaiastical  jnris- 
dicHon  will  neither  review  nor  revise  the  pro- 
ceedings or  judements  of  church  tribunals,  where 
therein  are  involved  only  questions  of  church  dis- 
cipline. Following  Pounder  v.  Ash  (filed  April 
5,  1895)  63  N.  W.  48. 

2.  There  exists  no  power  in  courts  of  equity 
to  supply  lacking  remedies  for  the  regulation  of 
die  affairs  of  a  church  organization  within  itself. 
As  a  volnntary  association,  it  alone  has  the  pow- 
er, and,  if  necessary,  most  itself  provide  means 
for  the  adjustment  of  all  matters  with  respect  to 
Its  internal  polity  which  do  not  affect  the  rights 
of  the  citizen,  or  the  jurisdiction  of  the  state. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Adams  county; 
Beall,  Judge. 

Petition  by  Chester  Powers  and  others 
against  Ernest  Budy  and  others.  From  a 
Judgment  dismissing  an  Injunction  obtained 
by  plaintiffs,  tbey  appeal.     Affirmed. 

Ed  P.  Smith,  W.  P.  McCreary,  E.  B.  Esfa- 
er,  and  Rltcble  &  Esber,  for  appellants.  W. 
A.  Bergstresser  and  A.  H.  Bowen,  for  appel- 
lees. 

RYAN,  C.  The  appellants,  as  plaintiffs, 
were  denied  the  relief  by  them  prayed  In  the 
district  court  of  Adams  county.  The  alle- 
gations of  their  petition  pertinent  to  our  re- 
view of  the  decree  complained  of  on  appeal 
were  that  Shilo  Church,  at  Kenesaw,  In  the 
aforesaid  county,  -was  an  organization  cre- 
ated under  the  laws  of  Nebraska,  in  con- 
formity wltb  the  rules  and  government  of 
the  Evangelical  Association  of  North  Ameri- 
ca; that  said  Shllo  Church  had  acquired  two 
certain  tracts  of  real  property,  on  one  of 
which  was  a  cburch  building,  and  the  other 
was  used  for  a  parsonage;  that  one  of  the 
plaintiffs,  Conrad  Schwab,  at  the  time  of  the 
filing  of  the  petition,  and  long  before,  was, 
and  had  been,  an  ordained  minister  in  said 
Evangelical  Association,  and  a  member  of 
the  Platte  River  conference;  that  at  the  an- 
nual conference  of  the  Platte  River  confer- 
ence district.  In  1892,  presided  over  by  S.  O. 
Breyfogle,  an  acting  bishop  in  said  associa- 
tion, the  aforesaid  Conrad  Schwab  was  duly 
elected,  and  thereupon  was  duly  assigned  to 
preach  and  preside  over  said  Shilo  Church. 
It  was  charged  In  the  petition  that,  notwith- 
standing the  facts  stated,  the  defendants 
wrongfully  refused  to  recognize  the  pastoral 
authority  of  Rev.  Conrad  Schwab,  and,  un- 
less restrained,  would  eject  him  from  the 
aforesaid  church  property.  While  this  lan- 
guage would  Imply  that  Rev.  Conrad  Schwab 
was  In  possession  of  said  church  property, 
tills  is  rendered  perhaps  more  than  doubtful 
by  the  following  averments  found  in  the 
petition,  to  wit:  "Plaintiffs  state  that  the  de- 
fendants were  at  one  time  members  of  said 
Erangelicol  Association,  bat  that  they  are 
DOW  In  a  state  of  rebellion  against  the  same. 


against  the  officers  thereof,  and  refuse  to  be 
governed  by  the  laws  of  said  Evangelical 
Association,  as  set  forth  in  the  discipline 
thereof;  that  they  refuse  to  recognize  any 
of  the  acts  of  the  annual  confMence  herein 
mentioned,  refuse  to  acc^t  the  minister 
thereat  assigned,  and,  without  any  right 
whatever,  have  placed  in  the  pulpit  of  said 
church  the  defendant  Samuel  H.  Donkleber- 
ger,  who  is  also  in  a  state  of  relieUloD 
against  the  said  association.  Its  officers  and 
members,  who  has  no  right  whatever  to 
preach  in  said  church,  or  preside  over  the 
congregation  of  said  association  thereat." 
Following  the-  above  language,  the  arer- 
ments  of  the  petition  were,  -in  effect,  that 
the  defendants  were  seeking  to  obtain  pos- 
session of  the  parsonage  building,  and  eject 
Rev.  (lionrad  Schwab  tbcTefrom;  that  the 
defandants,  with  all  their  power,  were  try- 
ing to  destroy  the  Elvangelical  Association, 
teaching  doctrines  and  ideas  contrary  there- 
to. Inciting  to  rebellion  against  said  associa- 
tion and  authority  certain  of  its  members, 
and,  to  accomplish  said  purposes,  were  us- 
ing the  property  of  Shllo  Church,  and  divert- 
ing sold  property  from  Its  proper  uses.  The 
prayer  of  the  petition  was  for  an  injunc- 
tion "restraining  the  defendants  from  do- 
ing, causing  to  be  done,  or  In  any  manner 
counseling  others  to  do,  each  and  every  of 
the  wrongs  herein  complained  of,"  and  for 
general  equitable  relief.  The  defendants, 
with  zeal  equal  to  that  dispbiyed  by  plain- 
tiffs, answered,  to  the  extent  of  21  pages  of 
typewritten  matter,  supplemented  with  11 
like  pages  of  exhibits.  In  this  answer  it 
was  asserted  that  neither  of  plaintiffs  was  a 
member  of  Shilo  Church  aforesaid;  that 
Conrad  Schwab  had  never  been  a  legally 
appointed,  empowered,  or  qualified  minister 
of  the  church  described  in  the  petition,  and 
had  never  been  appointed  by  any  legal  or 
other  conference. 

It  is  quite  unnecessary  to  further  sum- 
marize the  contents  of  the  answer,  for  al- 
ready it  appears  that  this  contest  was  as  to 
the  right  of  Mr.  Schwab,  as  against  Mr. 
Dunkleberger,  to  officiate  as  pastor  of  Shllo 
Church.  The  rival  claims  of  right  In  this 
respect  are  traceable  to  the  dispute  which 
arose  in  the  Evangelical  Association  of 
North  America  concerning  the  alleged  sus- 
pension of  Bishop  Esher  by  a  committee 
which,  over  his  protest,  assumed  and  exer- 
cised Jurisdiction,  as  It  claimed,  with  the  re- 
sult indicated.  Previous  to  the  above  final 
action  by  the  committee,  Bishop  Esher  came 
to  Beaver  Crossing,  Neb.,  and,  by  virtue  of 
bis  office  of  bishop,  attempted  to  preside 
over  the  annual  meeting  of  the  Platte  River 
conference  at  that  place,  mils  body  refused 
to  recognize  him  as  its  president,  because 
there  then  existed  charges  against  him,  and, 
under  the  provisions  of  the  discipline  of  the 
Evangelical  Association  applicable  In  cases 
where  no  bishop  was  present,  there  was 
elected  an  elder,  who  thereupon,  with  the 
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assent  of  all  preient  except  Bishop  Esber, 
and  perhaps  one  other  person,  assumed  to 
act  as  president  of  this  conference,  which, 
among  other  acts,  desiirnated  Holdrege  as 
the  place  for  Its  meeting  in  1891.  At  the 
meeting  held  In  Holdrege  pursuant  to  abore 
designation,  GlenviUe  was  selected  aa  the 
place  at  which  the  Platte  River  annual  con- 
ference should  be  held  In  1802.  At  this  con- 
ference at  GlenviUe,  Rev.  S.  H.  Dnnkleberg- 
er  was  assigned  to  preach  and  preside  over 
the  eongregation  at  Shilo,  and  the  perform- 
ance of  the  duties  devolved  upon  him  by 
this  association  were  those  which  plaintiils 
sought  by  this  action  to  prevent  by  injnnc- 
tion.  When  an  elder  had  been  elected  presi- 
dent at  the  annual  conference  at  Beaver 
Crossing,  on  the  assamption  that  no  bishop 
iras  present.  Bishop  Esher  protested,  and, 
finding  that  he  was  not  heeded,  withdrew, 
after  denonndng  the  proceedings  as  without 
warrant  In  the  Evangelical  Messenger,  a 
Journal  purporting  to  be  the  organ  of  the 
above-described  Evangelical  Association,  of 
date  February  24,  1881,  J.  J.  Bsber,  without 
any  official  designation,  called  a  meeting  of 
the  Platte  River  conference  for  reorganisa- 
tion, and  for  its  annual  session  to  be  held  at 
Omaha,  March  6,  1891.  At  the  meeting  thus 
called.  Nelson  was  fixed  upon  as  the  place  of 
the  annual  meeting  of  the  Platte  River  con- 
ference in  the  year  1892.  It  was  by  this 
latter  convocation  that  Rev.  Conrad  Schwab 
was  appointed  preacher  of  said  Shilo 
Church,  and  between  this  appointee  and  Uev. 
S.  H.  Dunkleberger  trouble  at  once  began, 
and  though  the  term  of  appointment  expired 
in  March,  1893,  the  contest  survives  in  tills 
appeal. 

iiy  the  pleadings  there  were  presented  for 
determination,  in  limine,  the  questions 
whether  or  not  either  appointee  was  a  mem- 
ber of  the  general  society  known  as  the 
Evangelical  Association  of  North  America, 
and  whether  or  not  either  of  the  parties 
litigant  were  connected  therewith,  or  were 
seceders  from  and  in  rebellion  against  it 
If  these  propositions  should  be  settled  in 
such  a  manner  as  to  permit  of  further  litiga- 
tion, the  next  question  presented  would  be 
whether  or  not  J.  J.  fisher  was  a  bishop 
when  the  Platte  Riva  annual  conference 
was  held  at  Beaver  Crossing,  and,  if  so, 
wliat  was  the  efTect  of  the  irregularities 
wliicb  in  such  case  must  be  conceded  to 
have  characterized  8ul>seauent  proceedings. 
These  are  questions  which  must  be  deter- 
mined by  the  proper  authorities  of  the  asso- 
ciation. While  they  are  insisted  upon  in 
this  appeal,  they  are  in  fact  merely  inci- 
dental to  the  principal,  and  probably  the 
only,  question  which  we  are  asked  to  de- 
cide, and  that  is,  who  was  the  proper 
preacher  to  have  charge  of  and  preside  over 
Shilo  Church  between  a  day  certain  of 
March,  1892,  and  a  corresponding  day  in 
March,  1893?  In  Pounder  v.  Ash,  63  N.  W. 
48,  an  opinion  has  been  filed  during  this 


term  In  which  it  was  held  that  so  long  as 
there  was  no  infringement  of  the  rights  of 
a  citizen,  and  there  is  no  conflict  with  the 
Jurisdiction  of  the  state,  church  associations 
should  be  free  from  the  Interferences  of 
courts,  where  there  is  drawn  in  question  only 
the  right  of  such  organizations  to  try,  and, 
if  need  l>e,  expel,  its  members,  for  the  vio- 
lation of  a  church  ordinance  or  law.  It  is 
quite  possible  that,  for  the  final  determina- 
tion of  the  unhappy  controversy  to  wliich 
this  is  a  mere  incident,  there  exists  In  the 
regrnlations  of  the  Evangelical  Association  of 
North  America  no  sufficient  provision.  This, 
if  It  exists,  is  a  deficiency  which  can  be 
supplied  only  by  the  association.  Courts  of 
equity,  while  they  may  supply  remedies  not 
available  in  legal  actions,  have  no  Jurisdic- 
tion to  supplement  the  powers  of  purely  vol- 
untary associations,  when,  through  improvi- 
dence, they,  In  practice,  are  found  inade- 
quate. To  concede  that  voluntary  associa- 
tions cannot  govern  themselves  might  pre- 
sent a  convincing  arg^ument  ilgainst  allow- 
ing them  at  all  to  exist  but  by  no  means 
affords  a  Justification  for  placing  them  under 
the  guardianship  of  the  state,  through  its 
courts.  The  s^wration  of  church  and  state 
cannot  be  too  thoroughly  insisted  upon,  and 
the  contingency  which  would  Justify  control 
by  the  latter  of  the  affairs  of  the  former  is 
scarcely,  if  at  all,  imaginable.  The  necessity 
for  this  Independence,  as  well  as  its  actual 
existence,  have  been  universally  recognized, 
and  frequently  enforced,  by  the  civil  tribu- 
nals of  this  country.  Connitt  v.  Dutch 
Church,  4  Lans.  339;  White  Lick  Quarterly 
Meeting  of  Friends  by  Hadley  v.  White 
tiick  Quarterly  Meeting  of  Friends  by  Men- 
denhall,  89  Ind.  186;  Shannon  v.  Frost,  8 
B.  Mon.  263;  Harmon  v.  Dreher,  1  Spear,  Bq. 
87;  Gaff  v.  Grear,  88  Ind.  122;  Chase  v. 
Cheney,  58  HI.  509;  State  v.  Farrls,  45 
Mo.  183;  Watson  t.  Jones,  18  Wall.  679; 
Pounder  v.  Ash,  supra.  The  decree  appealed 
from,  which  dissolved  the  Injunction  ob- 
tained by  plaintiffs,  and  denied  the  relief 
prayed,  was  Justified  by  the  views  expressed, 
and  the  Judgment  of  the  district  court  is 
ttierefore  affirmed. 


SEVERNS  V.  BRAINBRD. 
(Supreme  Court  of  Minnesota.     June  6,  1895.) 

M&LiotouB  Pbosbodtion  or  Civil  Aotioit — Sao- 
OND  Action  on  Sams  Caubb. 
Where,  in  an  action  brought  for  the  mali- 
cious  prosecution  of  a  civil   suit,   tlie  evidence 
tended   to  prove   that  it  was   brought  without 
probable  cause,   and   that  the  plaintiff  therein, 
withont  anv  other  apparent  reason,  permitted  the 
suit  to  be  dismissed  without  trial,  hdd,  that  evi- 
dence of  the  subsequent  commencement  by  him 
of  ano^er  snit  against  the  same  defendant,  npon 
the  same  cause  of  action,  is  s  401881616  to  show 
malice. 
(Syllabus  by  the  (3ourt.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Hascal  R.  Brill,  Judge. 
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Action  tor  malicious  prosecatlon  by  Jennie 
Seyeriis  against  Horace  J.  Bralnerd.  Plain- 
tiff bad  Judgment,  and  defendant  appeals.  Af- 
firmed. 

Thea  B.  Parker  and  P.  M.  Quist,  tor  appel- 
lant X  L.  Townley  and  A.  C.  Hickman,  for 
respondent. 

BUCK,  J.  Action  for  mallclons  prosecu- 
tion of  a  cItU  suit  The  plaintiff  In  bet 
complaint  alleged  that  -vrblle  she  was  a  ten- 
ant of  the  defendant,  and  occupying  one  of 
his  stores  under  a  written  lease,  be  wrong- 
fully and  maliciously,  and  without  probable 
cause,  on  May  11,  1892,  served  notice  on  her 
to  vacate  the  premises  occupied  by  her  as 
such  tenant;  and  that  he  maliciously  and 
without  probable  cause  brought  suit  against 
her  in  the  district  court  to  recover  the  sum 
of  $140  rent,  when  there  was  but  $20  due 
him;  and  tliat  such  suit  was  brought  to  vex 
and  harass  plaintiff  in  her  business  as  a 
retail  storekeeper.  The  plaintiff  further  al- 
leges tliat  her  business  was  destroyed  by 
these  alleged  acta  of  the  defendant  It  ap- 
pears that  after  the  defendant  had  served  a 
notice,  dated  May  11, 1892,  on  the  plaintiff,  to 
quit  the  premises  within  30  days,  he  forth- 
with sued  her  for  $140  rent  and  thereafter 
the  action  was  dismissed  after  the  same  had 
been  brought  on  for  trial  in  the  district  court 
upon  Issues  duly  made  up  between  the  par- 
ties, and  Judgment  of  dismissal  of  said  ac- 
tion was  duly  made  and  rendered  on  the 
25th  day  of  October,  1892,  in  favor  of  this 
plaintiff,  and  against  this  defendant  The 
plaintiff  herein  admitted  that  there  was  $20 
due  for  rent  and  offered  to  pay  it  i>nt  this 
defendant  refused  to  accept  it  After  this 
action  was  commenced,  this  defendant 
brought  another  or  second  action  against 
this  plaintiff  upon  the  same  cause  of  action 
and  for  the  same  amount  viz.  $140,  for  rent, 
and  upon  trial  succeeded  In  recovering  a 
verdict  of  $22.04,  dated  November  17,  1883; 
the  plaintiff  herein  having  offered  to  allow 
a  Judgment  against  her  for  the  sum  of  $20, 
and  Interest  thereon  from  April  1, 1892.  The 
plaintiff  herein  set  forth,  by  her  supplemen- 
tal complaint,  the  complaint  answer,  ver- 
dict <ind  Judgment  in  the  second  suit;  and, 
upon  her  offering  them  In  evidence,  they 
were  objected  to  by  this  defendant  as  in- 
competent immaterial,  and  irrelevant,  and 
because  the  defendant  was  only  sued  for  hav- 
ing maliciously  commenced  the  first  suit 
The  court  overruled  the  objection,  and  ad- 
mitted the  evidence,  and  the  defendant  duly 
excepted.  This  is  really  the  only  serious 
question  in  the  case.  The  mere  fact  that  a 
person  brings  an  action  and  does  not  re- 
covw  the  full  amount  of  his  claim,  standing 
alone,  does  not  necessarily  prove  that  he 
commenced  the  action  with  a  malicious  mo- 
tive. Frequently  the  rights  of  parties  are 
doubtful,  and  it  is  often  a  matter  of  great 
difficulty  for  Jturies  and  courts  to  determine 


the  exact  amount  due  from  one  party  to  ttie 
other,  or  Just  what  the  rights  of  the  respec- 
tive litigants  are.  But  it  is  a  fundamental 
right  of  every  man  who  feels  himself  ag- 
grieved, or  honestly  believes  tliat  he  has  a 
Just  demand  against  another,  to  institute  a 
suit  and  obtain  a  proper  redress,  if  possible. 
But  courts  are  not  organized  as  vehicles  for 
parties  to  vent  their  spite  against  others,  nor 
to  harass  them  without  Justifiable  cause; 
and  there  should  not  t)e  a  malicious  use  or 
malicious  abuse  of  legal  process.  This  is  a 
duty  which  each  person  owes  to  all  others, 
not.  to  institute  proceedings  maliciously,  for 
this  would  t>e  a  perversion  of  the  law.  Now. 
taking  the  whole  testimony  as  shown  by  the 
record  up  to  the  time  of  the  commencement 
of  the  second  suit  we  are  of  the  opinion 
that  the  Jury  would  have  been  Justified  Ip 
finding  that  this  defendant  did  not  have 
protmble  cause  for  commencing  the  first  suit 
for  the  amount  and  in  the  manner  he  did, 
even  if  the  attachmen|  proceedings  are 
eliminated  from  the  case.  But,  in  addition 
to  the  want  of  probable  cause,  the  plaintiff 
must  prove  malice.  Now,  If  this  defendant 
persisted  in  bringing  a  second  suit  upon  a 
groundless  claim,  would  it  not  be  evidence 
of  malice?  Would  it  not  t>e  a  circumstance 
in  the  chain  of  evidence,  and  characterize 
the  state  of  mind  of  this  defendant  towards 
the  plaintiff?  Even  If  he  had  brought  the 
first  suit  In  the  honest  belief  that  he  had  a 
good  and  valid  claim  against  this  plaintiff, 
his  permitting  It  to  be  dismissed  without  a 
word  of  explanation,  and  then  c(mimencing 
another  action  for  the  same  cause,  even  al- 
though it  was  after  he  had  been  sued  for 
malicious  prosecution,  would  be  a  circum- 
stance of  sufficient  Importance  to  have  it 
submitted  to  a  Jury  upon  the  question  of  his 
motive  or  good  faith. 

Malice  may  tie  shown  by  circumstantial 
evidence,  as  well  as  by  direct  testimony.  In 
actions  of  slander  a  repetition  of  the  defam- 
atory words,  even  after  the  commencement 
of  the  suit,  is  admissible  to  show  malice 
(Magmer  v.  Renk,  W  Wis.  364,  27  N.  W.  26; 
Templeton  v.  Graves,  59  Wis.  95,  17  N.  W. 
672;  Newdl,  Sland.  &  L.  333);  and  the  same 
rule  applies  In  cases  of  libel  (see  Grlbble  v. 
Pioneer  Press  C!o.,  34  Minn.  342,  25  N.  W. 
710;  Larrabee  v.  Tribune  Co.,  36  Minn.  141, 
30  N.  W.  462).  If,  subsequent  to  the  com- 
mencement of  the  action  against  a  defend- 
ant for  libel  and  slander,  his  repetition  of  the 
defamatory  words  may  be  shown  in  evi- 
dence, we  do  not  see  why,  in  cases  of  mali- 
cious prosecution,  a  repetition  of  an  act  of 
substantially  the  same  character,  and  relat- 
ing to  the  Identical  subject-matter,  may  not 
be  shown,  not  to  enhance  the  damages,  but 
to  show  that  the  first  suit  was  instituted 
with  a  wicked  and  malevolent  design  against 
the  plaintiff.  The  willful  use  of  Judicial 
process  for  a  puri>08e  not  Justified  by  law  is 
an  abuse  for  which  an  action  will  He.  Ant 
cliff  V.  June,  81  Mich.  477,  45  N.  W.  1010. 
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second  suit  the  defendant  only  re- 
ne-seventb  of  the  amount  demand- 
tiat  one-seventh  this  plaintiff  stood 
pay  when  the  first  suit  was  com- 

The  clrcumstauces  attending  the 
nsactlou  were  of  such  a  character 
lury  were  fully  warranted  in  flnd- 
»rdict  in  favor  of  the  plaintiff, 
the  damages  were  excessive  we  are 
erty  to  determine,  because  the  rec- 
not  show  that  the  appellant  ever 
I.  the  court  below  for  a  reduction  of 
at  of  the  damages,  or  that  he  made 

for  a  new  trial  because  the  dam- 
>ssed  by  the  Jury  were  excessive. 

to  have  presented  that  question 
upon  this  appeal,  the  court  below 
ave   exercised    Its    discretion   and 

upon  the  matter,  and  then  his  de- 
order  would  tiave  been  reviewable 
e  judgment  appealed   from  is  af- 


HAUD  et  aL  r.  McOREGOR. 

Conrt  of  Minnesota.    May  7,   1895.) 

o»  BciCDiNO  Contract  —  Poweb  oi 
ST— Modification  op  Costbact. 

!  parties  hereto  entered  into  a  build- 
ct,  which  was  executed  for  appellant 
nt,  acting  under  a  power  of  attorney, 
ection  of  a  building  by  respondents 
int  on  his  Iota  in  the  city  of^Dnluth. 
r  authorized  the  agent,  on  behalf  of 
;>al,  to  act  for  him  in  all  matters 
B  would  be  required  to  act,  in  relation 

contracts,  accepting  bonds,  and  all 
ters  relating  to  the  erection,  construc- 
leaaing  of  the  building  to  be  erected 
>ta  in  accordance  with  plans  and  spec- 
lOr  the  same  drawn  by  his  architects, 
rk  of  construction  the  respondents 
unexpected  obstacles,  unknown  to  ei- 

when  the  contract  was  made,  in  the 
ocks  sunk  below  the  surface  of  the 
1  had  been  placed  on  the  lota  by  the 
Teupon  the  respondents  refused  to 
ith  their  contract,  unless  paid  for  the 
k  of  removing  the  rooks,  and  such 
ly  agreed  to  pay  them  for  such  re- 
they  would  keep  a  strict  account  of 
I  work,  and  aid  in  securing  evidence 
it's  damages  caused  by  the  act  of  the 
used  in  a  suit  by  appellant  against  it, 
the  respondents   assented,   and   full} 

on  their  part  Held,  consttning  the 
ttomey,  and  considering  the  oral  evi- 
t  the  agent  was  authorized  to  make 
wntract  for  his  principal,  and  that  it 
rted  by  a  valid  consideration, 
I  building  contract  contained  the  fol- 
ivision:  "The  contractors  shall  make 
For  additional  work,  unless  the  same 
ine  in  pursuance  of  an  order  from  the 
,  and  notice  of  all  claims  shall  be 
he  architects,  in  writing,  within  ten 
le  beginning  of  such  work."  Held, 
irovision  is  not  an  effectual  limitation 
sgal  competency  of  the  parties  to  the 
ir  their  authorized  agents,  to  modify 
iny  of  the  terms  of  the  contract,  ex- 
1  particular  manner  stipulated.  Fol- 
mberton  v.  Insurance  Co.,  39  N.  W. 
in.  129. 
dence  considered,  and  hdd  to  support 

I  by  the  Court) 


Appeal  from  district  court,  St  Louis  coun 
ty;  J.  D.  Ensign,  Judge. 

Action  by  Honore  Mlchaud  and  the  Ai- 
pbonse  Duplalse  Company,  partners  as  Ml- 
chaud &  Duplaise,  against  James  W.  Mc- 
Gregor. From  an  order  denying  a  new  trial 
after  a  verdict  for  plaintiffs,  defendant  ap- 
peals.    Affirmed. 

Handlan  &  McGregor  and  Fryberger  & 
Johanson,  for  appellant  Allen  &  Baldwin, 
for  respondents. 

START,  O.  J.  The  respondents  in  March, 
1893,  entered  Into  a  contract  with  the  ap- 
pellant, which  was  executed  on  his  behalf 
by  his  son  and  agent.  Lane  McGregor,  where- 
by they  agreed  to  build  for  him  a  store 
building,  according  to  certain  plans  and  spe- 
cifications, upon  his  lots  in  the  city  of  Du- 
lutli,  for  the  sum  of  $32,323.90.  They  com- 
menced the  work  of  erection  April  1,  and 
completed  the  building  September  5,  1893, 
and  the  contract  price  was  paid  in  full;  but 
the  respondents  claimed  payment  for  extra 
work,  wlilch  being  refused,  they  brought 
this  action.  They  claimed  to  recover  the 
sum  of  1983  for  the  removal  of  certain  rocks 
from  the  lots  upon  which  the  building  was  to 
be  erected.  Such  claim  ia  made  under  an 
alleged  contract  with  the  agent  made  after 
the  original  building  contract  was  entered  in- 
to. The  appellant  denied  the  making  of  this 
.contract,  and  set  up  in  bis  answer  several 
counterclaims,  only  one  of  which  is  here  ma- 
terial. It  being  a  claim  for  $G20  damages  by 
reason  of  the  failure  of  the  respondents  to 
complete  the  building  within  the  time  agreed. 
The  verdict  was  for  the  respondents,  in  the 
sum  of  $547.46,  which  Included  the  respond- 
ents' claim  for  extra  work,  less  one-half  of 
the  appellant's  counterclaim,  and  he  appeals 
from  an  order  denying  his  motion  for  a  new 
trial.  The  assignments  of  error,  summarized, 
are  (1)  that  no  competent  evidence  was  of- 
fered to  prove  respondents'  cause  of  action; 
(2)  that  the  whole  of  the  counterclaim  was 
proved  by  undisputed  evidence,  and  should 
liave  been  allowed. 

1.  The  original  building  contract  was  ex- 
ecuted on  behalf  of  the  appelhint  by  Lane 
McGregor,  by  virtue  of  a  power  of  attorney, 
which,  among  other  matters,  contained  the 
following  provision:  "I,  James  W.  McGregor, 
•  •  •  hereby  appoint  Lane  McGregor 
my  true  and  lawful  attorney,  for  me,  and  In 
my  place  and  stand,  to  act  for  me,  and  In 
my  name.  In  all  matters  wherein  I  would  be 
required  to  act  In  relation  to  signing  con- 
tracts, accepting  bond,  and  all  other  matters 
relating  to  the  erection,  construction,  leasing, 
renting,  and  hiring  of  a  certain  block  to  be 
erected  for  me  upon  lots  302  and  304,  Duluth 
proper,  according  to  certain  plans  and  spe- 
cifications drawn  by  Wangensteln  and  Ball- 
ley,  architects."  The  contract  for  the  extra 
work  was  oral,  and  was  made  on  behalf  of 
the  appellant  by  such  ageut;  but  the  ap- 
pellant claims  that  the  agent  was  not  author- 
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Ized  to  make  this  oral  contract  for  him,  and 
that,  eliminating  the  proof  of  thia  contract, 
there  Is  no  evidence  in  the  case  to  support 
the  respond»ita'  claim.  The  verdict  estab- 
lishes the  fact  that  the  oral  contract  was 
made,  and  the  finding  is  fully  supported  by 
the  evidence.  This  leaves  for  consideration 
the  question  of  the  authority  of  the  agent  to 
make  the  contract  The  appellant  claims 
that  the  power  of  attorney  gave  to  the  agent 
authority  simply  to  sign  contracts,  not  to 
make  any  oral  contracts  touching  the  busi- 
ness he  was  authorized  to  perform  for  his 
prlndpaL  This  Is  too  narrow  a  construc- 
tion to  give  to  the  terms  of  the  power,  for  it 
not  only  confers  upon  the  agent  the  power 
to  sign  contracts  relating  to  the  erection  and 
leasing  of  the  building,  but  it  further  au- 
thorizes the  agent  to  act  for  his  principal  in 
all  other  matters  relating  to  the  construction 
of  the  building,  and  make  all  contracts  neces- 
sary to  cause  the  building  to  be  erected  in 
accordance  with  the  plans  and  specifications. 
If,  in  the  work  of  construction,  exigencies 
arose  necessitating  the  making  of  further 
contracts  in  order  to  secure  the  completion 
of  the  building,  it  seems  clear  that  the  agent, 
under  this  power,  would  be  authorized  to 
make  such  contracts  for  his  principal.  The 
agent's  authority  la  not  limited  to  the  me- 
chanical act  of  signing  such  contracts  in  ref- 
erence to  the  erection  of  the  building,  for 
no  contracts  had  been  agreed  on  wh«i  the 
power  was  given;  and  the  only  reasonable 
interpretation  of  the  power  is  that  the  agent 
was  authorized,  not  simply  to  sign,  but  to 
make,  such  contracts  as  might  be  necessary 
to  begin,  carry  on,  and  complete  the  work 
Intrusted  to  him  by  the  appellant  The  au- 
thority of  the  agent  however,  does  not  rest 
alone  upon  the  naked  terms  of  the  power; 
for,  as  we  shall  see  as  we  proceed,  the  na- 
ture of  the  oral  contract,  the  emergency 
which  gave  rise  to  It,  the  subsequent  con- 
duct of  the  parties  in  relation  to  it,  and  the 
benefits  received  by  the  appellant  from  the 
performance  of  the  contract  by  the  respond- 
ents, all  strongly  reinforce  the  authority  con- 
ferred by  the  power,  and  leave  no  serious 
question  as  to  the  agenf  s  authority  to  make 
the  contract  for  bis  principal. 

2.  The  appellant  further  claims  that  there 
was  no  consideration  to  support  the  con- 
tract, for  the  reason  that  the  respondents 
were  required,  by  the  terms  of  their  orig- 
inal contract,  to  do  the  very  work  for  which 
they  claim  pay  under  the  subsequent  con- 
tract; thftt  their  promise  to  do,  and  the  do- 
ing by  them  of,  that  which  they  were  under 
a  previous  valid  obligation  to  do,  furnish 
no  consideration  for  his  promise  to  pay  for 
such  performance.  There  are  many  cases 
holding  that  If  one  party  to  a  contract  re- 
fuse to  perform  it,  nnless  promised  some 
further  pay  or  benefit  than  the  contract  pro- 
vides, and  such  promise  is  made  by  the  op- 
posite party,  it  is  binding.  The  decisions  In 
these  cases  rest  upon  the  proposition  that 


the  refusal  to  perform  the  previous  contract 
subjects  the  party  to  such  damages  as  the 
other  party  can  show  he  Is  entitled  to  re- 
cover, but  if  he  sees  fit  to  waive  this  rigut, 
and  makes  the  new  promise,  and  the  i>arty 
refusing  performs  In  reliance  upon  It,  the 
first  contract  is  waived,  and  the  new  one 
Is  binding  on  the  parties.  Bryant  v.  Lord, 
19  Minn.  896  (Oil.  842);  Munroe  v.  Perkins, 
9  Pick.  298.  This  rule  Is  subject  to  the 
criticism  that  it  Is  a  direct  invitation  to  a 
party  desiring  to  escape  from  the  obliga- 
tion of  an  unsatisfactory  contract,  or  to  ae^ 
cure  an  inequitable  Increase  of  the  stipulated 
compensation,  to  take  advantage  of  the  ne- 
cessities of  the  opposite  party  and  force  him 
to  accede  to  his  demands.  But  we  are  of 
the  opinion  that  the  consideration  for  this 
oral  contract  was  materially  dlfTerent  from 
that  claimed  by  the  appellant,  and  that  It 
Is  not  necessary  to  determine  what  the  ef- 
fect on  the  validity  of  the  contract  would 
have  been,  if  it  had  been  simply  an  agree- 
ment to  pay  the  respondents  extra  compen- 
sation if  they  would  perform  their  original 
contract  The  evidence  tends  to  show  that, 
while  the  respondents  were  excavating 
trenches  for  the  purpose  of  driving  piles 
upon  which  the  foundation  of  the  building 
was  to  be  placed,  they  discovered  that  a 
large  quantity  of  rocks  had  been  previous- 
ly placed  upon  the  lots  by  the  city  of  Dulntb, 
and  that  they  had  become  imbedded  In  the 
yielding  soil  of  the  lots,  below  its  surface, 
so  that  it  was  impossible  to  drive  the  piles 
without  removing  the  rocks,  and  that  neither 
party  had  any  knowledge  of  the  existence  of 
any  rocks  below  the  surface  of  the  lots 
until  the  work  of  opening  the  trenches  hnJ 
been  commenced;  that  thereupon  a  con- 
troversy arose  between  the  parties,  the  ap- 
pellant's agent  claiming  that  txie  removal 
of  the  rocks  was  Included  In  the  contract 
This  the  respond^its  denied,  and  refused 
to  proceed  further  under  their  contract,  nn- 
less the  agent  would  agree  to  pay  the  costs 
of  such  removal,  The  evidence  further 
tends  to  show  that  the  parties  compromised 
the  matter  by  entering  into  an  oral  agree- 
ment whereby  the  respondents  agreed  to 
proceed  with  the  work,  and  remove  the 
recks,  and  keep  a  strict  account  of  the  cost 
thereof,  for  the  purpose  of  furnishing  evi- 
dence of  appellant's  damages  In  a  suit 
against  the  city  for  placing  the  rocks  on  bis 
lots,  and  assist  in  furnishing  evidence  of 
the  amount  of  such  damages;  and  the  ap- 
pellant's agent  promised,  in  consideration  of 
such  undertaking  on  the  part  of  the  re- 
spondents, to  pay  to  them  the  reasonable 
cost  of  such  removal.  The  respondents  pei^ 
formed  their  part  of  the  contract,  removed 
the  rocks,  kept  an  account  of  the  cost  there- 
of, and  furnished  It  to  appellant's  agent; 
and  the  appellant  in  an  action  against  the 
city,  recovered  as  damages  an  amount  equal 
to  the  cost  of  such  removal.  These  facts 
disclose  a  valid  consideration  to  suK>ort  th* 
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A  bona  fide  controversy  was  set- 
5  respondents'  promise  and  per- 
as  to  keeping  an  account  of  the 
imoval  of  the  rocks,  and  fumlsh- 
ipellant  with  evidence  of  his  dam- 
i  a  disadvantage  to  them,  and  a 
him. 

rlglnal  contract  contained  the  tol- 
■ovlslon:  "The  contractors  shall 
claim  for  additional  work,  unless 
shall  be  done  In  pursuance  of  an 
1  the  architects;  and  notice  for  all 
ill  be  made  to  the  architects.  In 
within  ten  days  of  the  beginning 
>rk."  This  was  not  complied  with 
the  contract  for  the  work  of  the 
if  the  rocks,  and  the  appellant 
t  his  agent  bad  no  power  to  waive 
Islon  by  a  subsequent  contract. 
It  must  be  conceded  that  he  had 
to,  and  did,  make  the  original  con- 
idlng  this  provision,  by  virtue  of 
of  attorney.  If  it  is  a  limitation 
authority,  be  himself,  not  his  prln- 
3sed  It  It  is  entirety  competent 
rties  to  a  contract,  or  their  author- 
8,  to  make  a  subsequent  contract, 
ew  consideration,  waiving  provl- 
tiis  character,  or,  for  that  matter, 
abrogate  the  contract  The  appel- 
,  In  support  of  his  contention  that 
iion  of  the  contract  could  not  be 
an  agent,  upon  the  case  of  Shaw 
Church,  44  Minn.  23,  46  N.  W.  146. 
however,  does  not  go  to  the  ex- 
led.  What  It  does  hold  is  that, 
the  alleged  contract  for  the  extra 
ontroversy  In  that  case  had  been 
the  estimates  and  certiflcates  of 
ntendent  and  building  committee 
imount  and  value  of  the  work  had 
valved  by  the  contract,  and  were, 
jnce  of  a  wrongful  or  aruicrary  re- 
:lve  them,  a  condition  precedent 
;  to  recover  for  the  extra  work. 
!  case  at  bar  a  new  contract  was 
only  for  the  extra  work,  but  ex- 
}vidlng  how  the  cost  of  It  should 
tined  and  paid.  This  amounted 
%8S  waiver  or  modiflcatlon  of  the 
In  the  original  contract  here  In 
It  was  entirely  competent  for  ciie 
their  agents  to  so  waive  or  mod- 
ovlslon,  for  it  is  not  an  effectual 
upon  the  legal  competency  of  ue 
their  agents  to  waive  or  modify 
9  terms  of  the  building  contract, 
the  particular  manner  stipulated. 
I  v.  Insurance  Co.,  39  Minn.  129, 
r6.  The  legal  effect  of  provisions 
id  in  building  contracts  Is  to  pre- 
contractor  from  recovering  pay- 
n  an  implied  promise,  for  extras, 
of  the  contract  price,  by  simply 
tiat  they  were  not  included  In  the 
ntract,  but  were  necessary  for  the 
,  of  the  building,  and  that  he  fur- 
>m.  He  must  go  further  in  bis 
lN.w.no.5 — 31 


proof,  and  show  that  the  provision  has  been 
directly  or  Indirectly  waived  by  a  subse- 
quent valid  contract,  or  by  such  conduct  on 
the  part  of  the  owner  of  the  building  as 
equitably  estops  him  from  Insisting  on  the 
provision,  for  It  is  binding  on  the  parties, 
unless  such  facts  are  allpged  and  proved 
as  relieve  them  from  Its  obligation.  John- 
son V.  Howard,  20  Minn.  370  (GU.  322). 

4.  Appellant's  counterclaim  is  based  upon  a 
stipulation  tliat  the  building  should  be  com- 
pleted by  July  1st,  and  for  a  forfeiture,  as  li- 
quidated damages,  of  $10  for  each  day's  de- 
lay In  so  completing  it  It  was  not  com- 
pleted until  September  5th,  and  the  appe- 
lant was  entitled  to  his  whole  counterclaim, 
at  $620,  unless  he  waived  the  first  month's 
delay,  as  the  respondents  claim  be  did.  The 
contract  provided  that.  If  the  work  was  de- 
layed through  no  fault  of  the  contractors, 
additional  time  should  be  allowed,  upon 
written  application  therefor,  but  such  ad- 
ditional time  should  be  certified  to  by  tlie 
architect,  and  no  damages  wve  to  be  ex- 
acted on  account  of  the  delay  covered  by 
such  additional  time.  The  contract  also 
provided  that  only  the  final  certificate  of  the 
architect  should  be  conclusive  evidence  of 
the  pwformancc  of  the  contract  The  ar- 
chitect never  certified  to  any  extension  of 
the  time  for  completing  the  building.  The 
evidence,  however,  tends  to  show  that  the 
respondents,  when  they  reported  the  ac- 
count as  to  the  cost  of  the  removal  of  the 
rocks  to  the  appellant's  agent,  requested,  in 
writing,  four  wedis'  more  time  in  wuich  to 
complete  the  building,  on  account  of  the  de- 
lay incident  to  such  removal,  and  that  be 
assented  to  such  request,  and  included  In 
his  claim  of  damages  against  the  city  the 
sum  of  $300  "for  one  month's  delay  in  build- 
ing," but  It  was  not  allowed.  There  was 
also  evidence  tending  to  show  that,  when 
one  of  the  respondents  asked  appellant  for 
payment  of  the  balance  on  the  contract,  he 
directed  him  to  go  to  his  son  and  agent, 
"as  the  whole  matter  of  the  building  was  In 
his  hands,"  and  that  about  the  time  the  ar- 
chitect's final  certificate  was  made  the  re- 
spondents had  a  talk  with  the  agent,  in 
which  he  made  claim  for  damages  for  such 
delay,  which  the  respondent  refused  to  al- 
low, and  the  agent  waived  the  claim  for 
damages,  and  the  architect  made  his  final 
certificate  of  the  completion  of  the  buuuing. 
and  the  balance  due  to  the  respondents,  and 
made  no  deductions  on  account  of  such 
claim,  and  such  balance  was  paid  by  the 
appellant  or  bis  agent.  This  evidence  was 
conflicting  in  important  particulars,  but  we 
are  of  the  opinion  that  it  was  sufficient  to 
Justify  the  Jury  In  rejecting  so  much  of  the 
appellant's  counterclaim  as  related  to  dam- 
ages for  the  first  month's  delay.  Upon  the 
whole  record,  we  are  satisfied  that  the  trial 
of  this  case  was  a  fair  one,  and  that  the 
verdict  is  sustained  by  the  evidence,  and  Is 
a  Just  one.    Order  affirmed. 
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CHRISTIH  v.  CHICAGO.  M.  &  ST.  P.  BT. 
CO. 

(Supreme  Ooait  of  Minnesota.     May  23,  1895.) 

IU11.BOAO  CoMPixiES  —  Liabilities  fob  Dbtkct- 
iTB  Appboach  to  Stations. 
It  to  the  di;t7  of  a  nulroad  company  to 
keep  the  approach  to  its  depot  and  platform  rea- 
sonably convenient,  accessible,  and  safe  for  the 
public  rightfully  passing  over  it,  and  properly  and 
lawfully  doing  business  with  such  railroad  com- 
pany.    Btid  that,  within  this  rale,  the  evidence 
justified  the  verdict  of  the  juiy. 
(Syllabus  by  the  Gonrt.) 

Appeal  from  district  court,  Mower  county; 
John  Whytock,  Judge. 

Action  for  personal  Injury  by  Adam  F. 
Christie  against  the  Chicago,  Milwaukee  ft 
St  Paul  Railway  Company.  There  was  a 
verdict  for  plaintiff,  and  from  an  order  de- 
nying a  new  trial  defendant  appeals.  Af- 
firmed. 

Klngsley  &  Shepherd  and  H.  H.  Field,  for 
appellant.  French  &  Wright  and  John  A. 
Lovely,  for  respondent. 

BUCK,  J.  The  defendant,  a  railroad  cor- 
poration, owns  and  operates  a  railroad  which 
runs  north  and  south  through  the  city  of 
Austin,  In  this  state,  at  which  point  It  main- 
tains a  station  house  and  grounds,  with  de- 
pot and  platform  accommodations  and  ap- 
proaches, Intended  and  used  for  the  con- 
venience of  passengers  and  the  public  going 
there  to  transact  business,  and  especially  for 
receiving  and  delivering  baggage  carried  and 
transported  on  the  defendant's  railroad. 
West  of  the  platform  are  two  railroad  tracks, 
which  are  connected  by  a  switch  and  frog. 
The  rails  of  the  two  railroad  tracks  are 
planked  on  both  sides  for  a  distance  of  about 
78  feet  in  length.  On  the  outside  the  planks 
are  laid  close  to  the  rails,  but  on  the  Inside 
of  the  rails  on  the  east  track  there  is  a 
space  between  the  plank  and  the  rail  of 
about  three  inches,  for  the  flanges  of  the 
wheels  of  engines  and  cars  to  run  In.  The 
depth  of  the  space  between  the  rails  and 
planks  Is  about  three  Inches.  The  planks 
vary  in  thickness.  Some  of  them  are  on  a 
level  with  the  rails,  and  some  a  little  lower, 
but  generally  they  are  on  a  level,  especial- 
ly when  new.  The  most  easterly  raU  Is 
about  two  feet  and  nine  Inches  west  of  the 
westerly  edge  of  the  platform.  The  rails 
are  about  four  feet  and  eleven  inches  apart. 
The  only  approach  to  this  platform  for  the 
public  doing  business  with  the  defendant 
railroad  In  delivering  or  receiving  baggage 
transported  over  its  road  Is  along  and  across 
the  planked  space  and  railroad  bed.  Dur- 
ing the  night  preceding  the  12th  day  of  Oc- 
tober, 1892,  the  plaintiff's  daughter  arrived 
at  this  station  on  one  of  defendant's  trains, 
and  went  to  her  father's  farm,  2%  miles 
west,  leaving  her  baggage,  consisting  of 
three  trunks,  at  the  station.  The  next  morn- 
ing she  gave  the  checks  for  the  trunks  to  her 


father,  and  requested  him  to  go  and  get 
them.  For  this  purpose  he  took  a  team  of 
horses,  and,  hitching  them  to  his  farm  wag- 
on, drove  to  this  depot,  and  to  the  westerly 
Bide  of  the  platform,  along  this  planked 
space,  which  was  the  usual  approach  to  such 
platform  for  the  purpose  of  receiving  bag- 
gage. The  defendant's  station  agent  and 
another  person  put  the  trunks  into  the  plain- 
tiff's wagon,  while  he  remained  In  the  wag- 
on, holding  the  horses  by  the  reins.  After 
the  trunks  were  placed  In  the  wagon,  the 
plaintiff  attempted  to  turn  east,  to  drive 
away  from  there,  but  the  wagon  wheels  were 
caught  between  the  planks  and  the  rails,  and 
the  forward  wheel  struck  something,  came 
out  suddenly,  threw  one  wheel  under  the 
wagon,  and,  nearly  tipping  the  wagon  over, 
threw  the  plaintiff  out  of  the  wagon,  break- 
ing his  arm,  and  the  hind  wheel  of  the 
wagon  passed  diagonally  over  his  breast. 
There  does  not  appear  to  be  any  controversy 
over  the  extent  of  his  injuries. 

It  is  the  duty  of  a  railroad  company  to 
keep  the  approach  to  its  depot  and  platform 
reasonably  convenient,  accessible,  and  safe 
for  the  Ingress  and  egress  of  passengers,  and 
for  the  public  rightfully  and  properly  doing 
business  with  it.  Buenemann  v.  Railroad 
Co.,  32  Minn.  390,  20  N.  W.  379.  In  such 
cases  the  highest  possible  degree  of  dili- 
gence and  care  are  not  required,  but  the  law 
Imposes  upon  a  railroad  company  the  duty 
of  keeping  its  approaches  reasonably  safe 
for  all  persons  using  them  tor  a  lawful  busi- 
ness purpose;  and  persons  so  using  such  ap- 
proaches have  a  right  to  assume  that  they 
are  reasonably  safe.  If  there  is  but  one 
approach  to  a  railroad  depot  platform,  and 
the  public  are  accustomed  to  use  It  for  the 
transaction  of  business  with  the  railroad 
company,  permission  to  use  that  approach 
will  be  presumed  or  implied.  The  question 
of  whether  the  approach  to  the  platform  in 
this  case  was  reasonably  safe  under  the  cir- 
cumstances was  left  to  the  Jury;  and,  aa  the 
verdict  is  fully  sustained  by  the  evidence, 
we  do  not  feel  disposed  to  disturb  it.  It 
was  a  breach  of  duty  on  the  part  of  the  de- 
fendant not  to  furnish  a  safe  and  convenient 
approach  to  its  depot  platform  for  those  hav- 
ing business  with  It  When  there  is  suffl- 
clent  evidence  of  a  breach  of  duty  and  of 
negligence,  and  an  injury  thereby  results  to 
an  individual,  he  Is  entitled  to  maintain  an 
action  for  the  recovery  of  the  damages  sus- 
tained. The  plaintiff  was  not  a  trespasser, 
and  he  naturally  and  necessarily  resorted  to 
that  side  of  the  platform  because  there  was 
no  other  way  or  approach  for  him  to  go 
after  the  baggage  in  question.  By  the  very 
method  of  constructing  its  platform  and  ap- 
proach thereto,  and  doing  business  for  many 
years  over  this  approach,  the  railroad  com- 
pany Invited  travel,  Ingress,  and  egress  over 
the  planks  and  tracks  where  this  Injury  oc- 
curred; and  It  certainly  should  have  adopted 
reasonable  precautionary  meosurea  for  the 
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safety  of  persons  not  guilty  of  negligence 
themselyes.  The  evidence  disclosed  the 
fact  that,  prior  to  the  time  of  this  Injury, 
the  wheels  of  wagons  and  omnibuses  were 
frequently  caught  in  this  same  place  be- 
tween the  plank  and  Iron  rails;  and,  when 
once  caught.  It  was  difficult  to  get  them  out 
Wheels  had  been  broken  In  the  same  place 
where  the  wheels  of  plalntlfF's  wagon  were 
caught  Frequently  Iron  or  pieces  of  boards 
bad  to  be  laid  In  front  of  the  wheels.  In  or- 
der to  get  the  wheels  out  or  else  the  wheels 
had  to  be  lifted  out.  It  required  skill  on  the 
part  of  the  drivers  of  wagons  and  omnibuses 
In  order  to  avoid  having  the  wheels  of  their 
vehicles  caught  in  the  open  spaces.  This 
condition  of  the  approach  liad  existed  for 
such  a  length  of  time  that  the  railroad  com- 
pany must  be  presumed  to  have  had  its  at- 
tention called  to  It  and  to  the  danger  neces- 
sarily arising  from  such  condition.  With 
this  knowledge  on  its  part  it  was  Its  duty 
to  have  furnished  another  reasonably  safe 
and  convenient  approach  to  Its  platform,  or 
kept  this  one  in  a  reasonably  safe  condition. 
Notwithstanding  the  construction  of  the 
railroad  tracks  and  the  planking  thereof  may 
have  been  properly  done  for  ordinary  rail- 
road purposes,  yet  the  Jury  must  have  found 
that,  as  an  approach  or  way  to  the  platform, 
it  was  not  suitable,  convenient,  or  safe. 
Here  is  the  test:  Considered  as  an  approach 
for  vehicles  to  pass  over  9r  along,  it  was 
dangerous,  and  not  reasonably  safe;  while 
for  other  purposes  it  may  have  been  properly 
constructed. 

During  the  trial,  the  plaintiff,  upon  re-ez- 
aminatlon,  asked  a  witness,  one  Mandeville, 
the  following  question:  "Mr.  Mandeville,  if 
the  plank  there  was  beveled  down  on  a  level 
with  the  rail,  to  the  bottom  of  the  rail  on 
a  slope,  would  the  wagon  wheel  catch  then?" 
This  was  objected  to,  upon  the  ground  that 
it  was  incompetent  Irrelevant,  immaterial, 
and  not  proper  for  the  opinion  of  a  witness, 
and  because  the  witness  had  not  shown  lilm- 
self  to  be  an  expert.  Prior  to  this  question 
being  asked,  the  defendant  had,  upon  the 
cross-examination,  asked  the  witness  several 
questions  relating  to  the  same  matter,— that 
is,  as  to  his  opinion  about  the  danger  of  peo- 
ple getting  the  wheels  of  their  wagons  into 
the  open  places,  and  whether  such  openings 
In  that  place  were  necessary,— and  various 
other  questions  relating  to  the  same  matter. 
As  the  defendant  had  treated  the  witness  as 
one  qualified  to  testify  upon  the  subject  we 
do  not  think  it  error  for  the  plaintiff  to  re- 
examine liim  as  to  the  same  matter.  He 
answered:  "If  the  plank  there  was  beveled 
down  to  what  we  call  a  'feather  edge,'— 
an  angle  of  forty-flve  degrees, — I  do  not 
think  the  wheel  could  catch  in  then."  This 
answer  only  stated  a  fact  so  self-evident  and 
obvious  to  any  one  that  It  could  not  possibly 
bave  been  prejudicial.  The  question  was 
not  one  calling  for  the  opinion  of  the  witness 


as  to  whether  the  road  was  properly  con- 
structed, or  whether  the  manner  of  laying 
the  plank  and  leaving  the  open  spaces  was 
a  proi>er,  skillful,  or  safe  method  of  con- 
structing an  approach  to  the  defendant's 
platform.  If  it  was  error  to  overrule  the  ob- 
jection to  the  question,  it  was  error  without 
prejudice. 

The  defendant  also,  in  his  third  assignment 
of  error,  claims  that  the  court  erred  In  re- 
fusing to  give  the  following  instruction,  viz.: 
"The  Jury  are  Instructed  that  there  is  no 
evidence  that  there  was  any  def^t  or  hole 
in  the  passageway  or  approach  to  the  plat- 
form, except  the  spaces  left  on  the  Inside  of 
the  rails  of  the  track  for  the  passage  of  the 
flanges  of  the  wheels  of  the  engine  and  cars 
of  the  defendant,  which  the  evidence  shows 
are  necessary  for  the  safe  operation  of  cars 
on  said  track ;  and  you  cannot  find  any  neg- 
ligence on  the  part  of  the  defendant  from 
the  existence  of  the  spaces  left  for  that  pur- 
pose." Standing  alone,  this  instruction 
might  if  given,  have  misled  the  Jury.  The 
question  before  the  Jury  was  not  whether 
the  cars  could  be  operated  safely  over  these 
tracks  with  these  open  spaces  left  for  the 
flanges  of  the  wheels  of  the  engines  and  cars 
to  pass  along  in,  but  whether  such  approach 
to  the  defendant's  platform  for  receiving 
baggage  of  its  patrons  was  a  safe  and  suit- 
able one;  that  is,  whether  the  defendant  had 
exercised  the  proper  degree  of  care  in  se* 
lectlng  and  maintaining  a  reasonably  saf* 
place  and  approach  thereto  for  its  patrons 
to  deliver  and  receive  their  baggage.  If  such 
place  was  not  a  reasonably  safe  one,  and 
could  not  be  made  so  in  the  I'ailway  track 
there,  properly  and  reasonably  constructed, 
it  was  the  duty  of  the  defendant  to  provide 
some  other  reasonably  safe  place  for  such 
use  of  its  patrons.  A  railroad  track  may  be 
constructed  so  that  it  will  be  safe  for  one 
purpose,  but  dangerous  for  another.  There 
was  no  controversy  as  to  any  danger  from 
cars  passing  along  these  tracks  at  the  point 
In  question,  even  If  these  planks  were  laid 
as  proven.  They  were  not  so  laid  to  aid 
or  facilitate  the  passage  of  cars,  but  as  an 
approach  or  way  for  the  public  to  reach  the 
defendant's  platform;  and,  if  this  was  un- 
safe and  dangerous  for  such  purpose,  then 
the  defendant  was  guilty  of  negligence  In 
not  making  it  safe,  or  building  or  construct- 
ing a  safe  one.  For  these  reasons,  the  in- 
struction asked  was  properly  refused. 

The  questions  as  to  whether  plaintitC  was 
guilty  of  negligence  in  the  management  of 
his  team,  and  whether  the  team  was  gentle, 
as  well  as  the  question  of  the  exact  place 
where  the  injury  occurred,  were  all  sub- 
mitted to  the  Jury,  upon  the  conflicting  evi- 
dence; and  the  Jury  must  have  found  ag^alnst 
the  defendant  upon  these  matters,  and  with 
that  finding  we  shall  not  interfere. 

The  order  denying  the  defendant's  motion 
for  a  new  trial  is  affirmed. 
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Vai,iditt  of  Ditobce — Estoppel  to  Qdbstion. 

1.  Where  a  married  man  left  his  wife  and 
home  in  tliis  state  in  1873,  and  thereafter  lived  in 
the  city  of  Washington,  without  supporting  her, 
and  neyer  lived  with  her  again,  or  returned  to 
this  state,  and  she  obtained  a  judgment  of  di- 
vorce against  him  May  30,  1877,  upon  the 
grounds  of  desertion,  but  which  judgment  was 
void  by  reason  of  defective  service  of  the  sum- 
mons, bat  of  the  pendency  of  which  action  he  had 
actual  notice,  and  declined  to  appear  and  defend, 
but  afterwitrds,  upon  learning  that  a  divorce  had 
been  granted,  and  thereupon,  he  married  another 
woman,  with  whom  he  lived,  and  she  had  a  diild 
b^  him,  held  that,  npon  the  subsequent  decease  of 
his  abandoned  wife  in  this  state,  he  is  estopped 
from  taking  advantage  of  the  fact  that  the  judg- 
ment of  divorce  so  rendered  was  void  for  want 
of  proper  service  of  the  summons,  and  he  cannot 
successfully  assert  against  the  heirs  or  devisees  of 
himself  and  his  former  wife  a  right  to  her  estate 
as  her  surviving  husband. 

2.  Hdd,  further,  that  tile  doctrine  of  estop- 
pel is  applied  in  this  case  npon  the  ground  that 
It  Is  one  solely  resting  to  property  rights,  nnnf- 
fected  by  any  considerations  which  give  to  the 
marriage  relation  its  predse  status. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  St  Louis  coun- 
ty; Charles  L.  Lewis,  Judge. 

Action  by  William  F.  Marvin  against  Ed- 
ward H.  Foster  and  others  for  partition. 
Judgment  was  ordered  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

James  Spencer,  for  appellant  Draper,  Ds/- 
Tis  &  Holllster  and  Jacob  Fawcett,  for  re- 
spondents. 

BUCK,  J.  *Thls  action  was  brought  for  a 
partition  of  certain  lots  and  parcels  of  land 
situate  In  the  city  of  Dulutb,  or.  If  a  partition 
could  not  be  made  without  material  injury  to 
the  rights  and  interests  of  the  parties,  then 
that  a  sale  thereof  be  made.  In  order  to  prop- 
erly dispose  of  the  questioDS  raised  in  this 
case,  we  will  refer  to  the  facts,  as  briefly  as 
possible:  In  the  year  1842,  Thomas  Foster 
and  Hannah  C.  Foster,  referred  to  In  the 
pleadings.  Intermarried,  and  lived  together  as 
husband  and  wife  until  some  time  In  the  year 
1873,  and  between  the  year  1851  and  1873 
they  were  residents  of  the  state  of  Minne- 
sota. While  they  were  such  residents,  and 
living  in  the  city  of  Duluth,  Thomas  Foster 
left  his  wife,  and  went  to  the  city  of  Wash- 
ington, D.  C,  and  was  there  employed  by  the 
United  States  government,  where  he  remained 
in  that  position  for  some  years.  The  court 
below  found  as  a  fact  tliat  after  the  time  that 
Thomas  Foster  left  his  wife  In  Duluth,  'n 
1873,  down  to  the  time  of  her  death  there,  on 
the  20th  day  of  January,  1881,  be  did  not  fur^ 
nlah  her  any  money,  or  in  any  manner  provide 
for  her  support,  and  that  he  never  returned 
to  the  city  of  Duluth  after  he  l«ft  there.  In 
1873,  and  that  he  has  ever  since  that  time 
been,  and  at  the  time  of  the  finding  of  the 
court  below  he  was,  a  nonresident  of  the  state 
of  Minnesota.     On  the  8th  day  of  lilarch. 


1877,  the  said  Hannah  O.  Foster  liegan  pro- 
ceedings In  the  district  court  of  St  Louis 
county,  Minn.,  against  the  said  Thomas  Fos- 
ter, for  a  divorce  from  the  bonds  of  matri- 
mony, and  for  a  decree  conflrmtng  the  title 
of  said  Hannah  O.  Foster  In  and  to  all  of  the 
lands  described  in  the  complaint,  as  well  as 
to  certain  other  landsl  In  this  action  the  pro- 
ceedings were  regular  In  form,  except  a  de- 
fect in  the  service  of  the  summons;  It  appear- 
ing that  in  fact  the  summons  was  never  serv- 
ed upon  the  said  Thomas  Foster,  the  defend- 
ant therein.  In  the  manner  and  form  required 
by  law,  and  that  said  court  did  not  acquire 
jurisdiction  of  said  defendant  in  said  action 
for  divorce,  and  that  the  decree  which  was  by 
said  court  therein  granted  was  In  fact  null 
and  void,  and  of  no  legal  effect  as  a  decree 
for  divorce,  but  ttiat  in  all  other  respects,  ex- 
cept as  to  the  service  of  said  summons,  the 
proceedings  were  regular  in  form.  And  such 
proceedings  were  bad  in  such  case  that  on  the 
80th  day  of  May,  1877,  a  judgment  of  divorce 
was  rendered  In  said  court  in  favor  of  Han- 
nah C.  Foster,  and  against  the  said  Thomas 
Foster,  divorcing  said  parties  from  the  bonds 
of  matrimony,  and  also  confirming  in  said 
Hannah  C.  Foster  an  absolute  title  In  fee  to 
All  the  lands  described  in  the  complaint 
During  the  pendency  of  said  action  for  di- 
vorce, and  before  the  rendition  of  the  judg- 
ment therein,  said  Thomas  Foster  had  actual 
knowledge  of  the  pendency  of  said  actlcm, 
and  could  have  defended  the  same  before  tlie 
time  for  answering  therein  had  expired,  and, 
before  the  expiration  of  the  time  for  answer- 
ing the  complaint  therein,  said  Thomas  Fos- 
ter, knowing  of  the  pendency  of  said  action, 
wrote  and  mailed  a  letter  to  the  judge  of  the 
said  district  court,  stating  therein  that  he  had 
no  objections  to  the  granting  of  said  divorce. 
After  the  judgment  of  divoroe  was  granted  In 
said  action,  and  before  the  expiration  of  tlie 
time  to  appeal  therefrom,  the  said  Thomas 
Fy>ster,  with  full  knowledge  of  the  said  di- 
vorce proceedings,  held  himself  out  to  one 
Mary  Baum,  then  an  unmarried  woman  of 
the  city  of  Washington,  as  an  unmarried  man, 
and,  for  the  purpose  of  Inducing  her  to  marry 
him,  represented  to  her  that  his  former  wife, 
Hannah  C.  Foster,  had  obtained  a  divorce 
from  him,  and  that  he  was  free  to  marry 
again,  he  at  the  same  time  showing  her  a 
copy  of  a  newspaper  containing  a  notice  of 
the  granting  of  the  decree  of  divorce;  and 
she,  relying  iip<»  the  truthfulness  of  said  r«^ 
resentatlons,  was  married  to  said  Thomas 
Foster  some  time  in  the  year  1873,  and  they 
lived  and  cohabited  as  husband  and  wife  nn- 
tlll  the  trial  of  this  action,  and  were  then  so 
living  together.  On  the  8th  day  of  January, 
1878,  a  son  was  born  to  said  Thomas  Fostw 
and  Mary  Foster,  who  was  living  with  his 
parents  at  the  time  of  the  trial  of  this  action. 
At  the  time  when  Thomas  Foster  left  his 
wife,  in  1873,  she  owned  the  property  In  con- 
troversy, and  continued  to  own  It  until  the 
time  of  her  death,  In  January,  ISDL    But 
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Tbomas  Foster  never  at  any  time  after  tbe 
jDdgment  of  divorce  asserted  any  claim  or 
interest  in  or  to  any  of  tbe  said  property,  nor 
did  be  in  any  manner  attempt  to  exacise 
any  control  over  it,  prior  to  Hannab  C.  Fos- 
ter's death,  but  she  lived  and  transacted  her 
business  as  an  onmarried  .-woman,  and  had 
exclusive  control  thereof;  tbe  said  Tbomas 
Foster  continually  claiming  to  be  the  husband 
of  said  Mary  Baum,  and  not  the  husband  of 
Hannah  C.  Foster.  At  the  time  of  bar  death 
she  was  the  owner  of  the  land  descrilied  In 
tbe  plaintiffs  complaint,  and  she  left  surviv- 
ing her  two  sons,  het  only  heirs  at  law,  viz. 
Clarence  H.  Foster  and  ISdward  H.  Foster, 
the  defendant  herein;  but,  since  the  action 
was  commenced,  Clarence  H.  Foster  has  died, 
and  by  bis  last  will  he  made  tbe  defendant 
Mary  P.  Foster  sole  devisee  of  all  bis  estate, 
which  will  bas  been  duly  probated.  What- 
ever right,  title,  interest,  claim,  or  estate 
Thomas  Foster  bad,  if  any,  in  and  to  ttie 
property  of  said  Haimah  C.  Foster  at  tbe  time 
of  her  death,  has  been  conveyed  to  this  plaia- 
tifT,  who  brings  this  action  in  partition,  but 
wbo  to<A  said  conveyance  with  knowledge  of 
tbe  foregoing  facts. 

We  cannot  agree  with  the  contention  of  the 
appellant  that  the  only  question  In  the  case  is 
whether  Thomas  Foster  was  the  surviving 
husband  of  Hannah  C.  Foster.  It  must  be 
conceded  that  the  Judgment  of  divorce  ren- 
dered May  30,  1877,  in  tbe  action  of  Hannab 
C.  Foster  against  Thomas  Foster,  was  Invalid 
for  want  of  service  of  the  summons  therein 
upon  him.  But  the  conduct  of  Thomas  Fos- 
ter since  his  abandonment  of  bis  wife,  in 
1873,  and  his  subsequent  conduct  down  to  tbe 
time  of  tbe  death  of  his  wife  Hannah  C. 
Foster,  presents  itself  for  our  consideration, 
and  must  be  considered  in  connection  with 
the  Jtidgment  of  divorce  between  the  parties, 
even  though  that  judgment  was  void.  The 
question  is  one  of  grave  importance,  because 
it  is  not  one  where  the  parties  to  tbe  action 
are  alone  concerned,  but  the  rights  of  society 
and  of  tbe  state  are  lnv<^ved. 

We  state  tbe  question,  then:  Where  a  bus- 
band,  in  1873,  left  his  wife  and  bome,  in  this 
state,  and  lived  in  tbe  city  of  Washington, 
without  supporting  her,  and  never  lived  with 
her  again,  or  returned  to  this  state,  and  she 
obtained  judgment  of  divorce  against  him 
May  80,  1877,  upon  the  grounds  of  desertion, 
but  which  judgment  was  void  for  a  defective 
service  of  the  siunmons,  but  of  the  pendency 
of  which  action  he  had  actual  notice,  and 
declined  to  appear  and  defend,  but  after- 
wards, upon  learning  that  a  divorce  had  been 
granted,  and  thereupon,  married  another  wo- 
man, with  whom  be  lived  and  cohabited  as 
bis  wife,  and  she  bad  a  child  by  him,  can  he, 
apoo  the  subsequent  decease  of  bis  aban- 
doned wife,  take  advantage  of  the  fact  that 
the  Judgment  of  divorce  so  rendered  Is  void 
for  want  of  proper  service  of  the  summons, 
and  successfully  assert 'against  the  heirs  or 
devisees  of  himself  and  his  former  wife  a 


right  to  ber  estate  as  her  surftrtng  husband? 
If  Thomas  Foster  had  challenged  the  validi- 
ty at  the  judgment  of  divorce,  instead  of 
availing  himself  of  its  benefits  from  tbe  time 
of  its  rendition  until  tbe  death  of  Hannah  C. 
Foster  aforesaid,  of  about  14  years,  and  had 
not  during  such  time  committed  acts  which 
were  so  inconsistent  with  bis  duties  as  tbe 
husband  of  Hannah  C.  Foster,  there  would 
be  but  little.  If  any,  merit  in  tbe  defense. 
But,  upm  learning  of  the  decree  of  divorce, 
be  took  no  steps  to  investigate  its  validity, 
except  to  inquire  about  the  value  of  the  prop- 
erty standing  in  his  wife's  name,  and,  when 
told  it  was  of  little  value,  seeme^  content 
to  let  the  decree  stand,  uid  hastened  to  marry 
another  woman,  and  enjoy  the  fruits  of  that 
marriage  until  his  former  wife's  death,  in 
1891.  It  is  seldom  that  we  have  presented 
for  ouf  consideration  a  more  heartless  case 
of  a  husband's  inhumanity  to  a  wife  than 
Is  presented  by  the  record  herein.  They 
came  to  Minnesota  soon  after  its  organization 
as  a  territory,  and,  enduring  the  usual  vicis- 
situdes and  hardships  of  a  pioneer  life,  she 
bore  him  two  sons,  and,  with  the  maternal 
instincts  of  true  motherhood,  cared  for  them 
in  childhood  and  early  manhood,  and,  when 
weighed  down  with  troubles  and  advancing 
years,  she  is  deserted  by  the  one  who,  above 
all  others,  should  have  been  a  true  husband, 
and  all  that  it  implies.  Not  only  this,  but 
for  months  she  took  care  of  Thomas  Foster's 
own  helpless  and  suffering  relatives,  and, 
when  in  sorrow  and  despair,  she  writes  him 
about  the  "debts  and  drag"  which  were  her 
lot  Well  did  tbe  court  below  describe  this 
letter  as  pathetic.  In  it  she  says:  "Tbe 
pr(q>erty  that  gives  us  our  living  will  be  sold 
at  auctlcMi  the  last  of  this  month  (and  it 
might  liave  been  saved  for  the  present,  at 
least),  but  still  I  have  my  home  to  shelter  me^ 
if  I  can  pay  the  taxes;  but  in  some  way  I 
must  earn  my  bread,  without  you  seai  me 
tbe  means  to  live."  And  we  think  tbe  court 
below  was  fully  justified  in  finding  that  he 
did  not  furnish  his  wife  any  money,  or  in  any 
manner  provide  for  her  support,  after  he  left 
her,  in  1873.  Whether  Thomas  Foster  knew 
of  the  invalidity  of  the  judgment  of  divwee 
at  the  time  of  its  rendition,  we  do  not  re- 
gard as  material  in  this  case.  He  did  know 
of  It  many  years  prior  to  the  time  of  the 
death  of  his  first  wife,  and  it  was  his  duty 
to  know  whether  the  Judgment  was  valid  or 
not  before  be  again  married,  and  committed 
the  crime  of  bigamy.  Living  in  Minnesota 
for  many  years,  he  was  presumed  to  know  its 
laws,  and  to  know  that  an  action  for  divorce 
could  not  be  legally  granted  without  due  serv- 
ice of  tbe  summoDB  uptm  the  defendant  in 
such  proceedings.  Now,  having  violated  ev- 
ery marital  duty  and  obligation  to  the  wife 
whose  life  he  had  blighted,  he  waits  imtil 
death  has  ended  her  sufTerlngs,  and  then,  ex- 
hibiting a  speculative  mood,  transfers  his 
right  in  tbe  property  to  this  plaintiff;   and, 

if  the  court  awards  him  the  pecuniary  ad- 
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vantages  claimed,  then  the  estate  of  the  de- 
ceased wife  and  mother  are  to  be  equally  di- 
vided between  them.  Living  with  a  second 
wife  for  14  years,  and  raising  a  child  by  her, 
during  a  period  of  time  when  he  says  tliat  In 
law  he  was  still  the  hnsband  of  the  former 
^Yife,  is  too  much  of  a  mocliery  of  law,  a 
travesty  upon  justice,  and  an  insult  to  the 
morality  and  decency  of  a  civilized  govern- 
ment, to  be  tolerated;  and,  if  there  were  no 
legal  precedents  against  such  a  claim,  we 
should  not  hesitate  to  establish  one.  Foi^ 
tunately,  there  are  established  rules  of  equity 
which  come  to  our  aid,  and  enable  us  to  up- 
hold the  sacred  obligations  of  the  marital 
relations,  and  vindicate  the  sacredness  of  the 
family  ties.  The  record  in  this  case  fully 
discloses  the  fact  that  Thomas  Foster  volun- 
tarily accepted  the  privileges,  benefits,  and 
fruits  of  the  void  Judgment  of  divorce,  and 
he  is  thereby  estopped  from  claiming  any 
portion  of  the  estate  of  his  deceased  wife. 
This  estoppel  refers,  of  course,  to  the  prop- 
erty rights  of  Thomas  Foster.  Whether  he 
could  be  punished  for  bigamy  is  not  a  ques- 
tion before  us,  and  the  question  of  all  marital 
rights  growing  out  of  his  conduct  is  not  In- 
volved here,  only  so  far  as  the  property  im- 
mediately In  dispute  is  concerned.  The  case 
is  not  one  where  there  can  be  any  collusion 
between  the  parties,  for  Hannah  C.  Foster 
is  dead  and  the  various  rights  and  obligations 
growing  out  of  the  pnarrlage  relation  between 
her  and  Thomas  Foster  are  only  considered 
with  reference  to  his  own  conduct,  so  far  as 
he  claims  a  right  to  a  share  in  her  estate. 
In  2  Blsb.  Mar.  &  Div.  §  751a,  it  is  said: 
"If  a  party  has  used  the  privileges  of  a 
decree  of  divorce,  he  has  thereby  affirmed  it, 
and  he  Is  too  late  to  complain  of  any  of  its 
burdens.  On  this  principle,  where  a  man 
appealing  from  a  decree  dissolving  his  mar- 
riage married  again,  his  appeal  was  dismiss- 
ed, for,  by  the  marriage,  he  had  affirmed  the 
validity  of  the  divorce.  Besides,  to  permit 
him  to  prosecute  his  appeal  would  be  an  in- 
justice to  his  innocent  second  wife."  This 
states  the  rule  broadly,  but,  as  we  construe  it, 
it  is  applicable  to  the  party  who  has  been 
guilty  of  the  wrong,  and  who  Is  seeking  to 
take  advantage  of  that  wrong.  A  void  judg- 
ment of  divorce  cannot  be  legalized  by  the 
acts  of  the  divorced  parties,  only  so  far  as 
either  one  is  estopped  by  his  or  her  own 
wrongful  conduct  from  enjoying  its  benefits, 
fruits,  and  privileges.  Thus,  a  party  who 
has,  as  plaintiff,  obtained  a  fraudulent  judg- 
ment of  divorce,  should  not  be  permitted  to, 
enjoy  its  benefits,  nor  be  allowed  to  assert 
its  validity,  for  his  own  advantage.  So,  too, 
the  same  rule  should  be  applied  to  the  de- 
fendant who,  knowing  of  a  void  judgment 
of  divorce  against  him,  acquiesces  in  it  for 
many  years,  treats  It  as  valid,  pei'manently 
renounces  bis  marital  obligations,  remarries, 
and  who  has  a  child  by  a  sec<»id  marriage, 
and  be  should  not  be  permitted  to  take  ad- 
vantage of  his  own  wrong.     Oood  morals,  as 


well  as  good  law,  forbid  It  The  innocent 
second  wife  should  not  be  made  the  victim 
of  his  turpitude,  and  the  helpless  child  should 
not  have  the  stain  of  illegitimacy  resting  ui>- 
on  it  by  Foster  now  asserting  that  he  is  the 
husband  of  a  former  wife.  He  may  publish 
his  own  shame  to  the  world,  for  a  money 
consideration;  but  this  court  will  not  aid  him 
to  stigmatize  his  second  wife  as  living  an 
adulterous  life,  nor  hold  that  her  child  is  a 
bastard.  Bee  Arthur  v.  Israel,  15  Colo.  147, 
25  Pac.  81;  Mohler  v.  Shank's  Estate  (Iowa) 
61  N.  W.  981;  Estate  of  Richardson,  1S2  Fa. 
St  292,  19  AtL  82.  As  we  nave  before  in- 
timated, and  to  avoid  any  chance  for  an  im- 
pression that  we  lend  any  countenance  to 
the  idea  that  parties  may  become  divorced 
upon  the  ground  of  estoppel  by  conduct,  we 
repeat  that  this  action  is  cme  relating  solely 
to  property  rights,  unaffected  by  any  consid- 
erations which  give  to  the  marriage  relation 
its  precise  status.  The  marrlagre  relation  be- 
tween Foster  and  his  deceased  wife,  with  all 
Its  duties  and  obligations,  has  been  terminat- 
ed by  her  death;  and  he  is  now  asserting 
this  former  relation,  and  the  invalidity  of  the 
decree  of  divorce,  solely  for  the  purimse  of 
obtaining  her  property.  It  is  to  such  a  state 
of  facts,  and  in  such  an  action,  that  we  apply 
the  doctrine  of  estoppel.  Beyond  this  we  do 
not  go.  We  do  not  think  that  the  record  dis- 
closes any  reversible  errors,  and  the  order  of 
the  lower  court  is  affirmed. 


NELSON  V.  MINNEAPOLIS  ST.  RT.  CO. 
(Supreme  Court  of  Minnesota.  May  24,  IS'Jo.) 
Rblbase  and  Disghaboe— Mibtakb. 
Plaintiff  having  presented  a  claim  against 
defendant  for  personal  injuries  sustained  by  her 
while  a  pasBoiger  on  its  cars,  the  defendant  em- 
ployed physicians  to  go  and  examine  her,  and  re- 
port to  its  claim  agent  as  to  the  extent  of  her 
injuries.  The  physicians  had  no  other  duty  to 
perform,  and  tins  was  the  extent  of  their  aauior- 
ity.  At  the  time  of  such  examination,  in  re- 
sponse to  plaintUTs  inquiry  whether  they  thought 
sne  was  seriously  or  dangerously  injured,  the 
physicians  replied  in  the  negative,  saying  she 
would  soon  be  all  right  again.  Sobsequently  the 
plaintiff  settled  with  defendant  and  ezecnted  to 
It  a  full  release  and  discharge,  relying  upon  the 
statements  of  the  physicians.  It  suDsegnently 
developed  that  she  was  much  more  seriously  in- 
jured than  the  physicians  stated  in  their  opinions 
expressed  to  her,  but  there  is  no  evidence  that 
these  statements  were  not  their  honest  opinions, 
given  in  good  faith.  Held,  that  the  fact  that  tiie 
opinions  of  the  physicians  proved  to  have  been 
incorrect  constituted  no  ground  for  a  rescission  of 
the  settlement  and  release. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Thomas  Canty,  Judge. 

Action  by  Ellda  E.  Nelson  against  the  Min- 
neapolis Street-Raiiway  Company.  Judg- 
ment was  ordered  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

Welch  &  Welch  aqd  A.  N.  Merrick,  (or  ap- 
pellant. Koon,  Whelan  &  Bennett,  for  re- 
spondent /     _  _  ^i_. 
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:elL,  J.  Action  for  damages  for 
injuries  caused  by  the  alleged  neg- 
f  the  defendant  One  of  tbe  de- 
terposed  was  that  the  plalntift  had, 
Uuable  consideration,  settled  the 
id  on,  and  executed  to  defendant  a 
ise  and  discharge  therefrom.  To 
plaintiff  replied  that  the  settlement 

Induced  by  the  false  and  fraudu- 
isentatlons  of  defendant's  agents  as 
ttent  of  her  Injuries,  upon  which 
I  in  executing  the  release, 
dence  disclosed  the  following  facts: 
had  made  a  claim  against  the  de- 
'or  damages.  Negotiations  looking 
iment  of  the  claim  were  pending  for 
lonths.  On  two  different  occasions 
ese  negotiations,  the  defendant  em- 

pbyslclan  to  go  and  examine  the 
and  report  to  Its  claim  agent  the 
r  her  injuries.  These  physicians 
ther  duty  to  perform,  and  this  was 
it  of  their  authority.  On  each  of 
isions,  at  the  close  of  the  examlna- 
physiclans,  in  answer  to  inquiries 
Iff,  or  by  her  husband  In  her  pres- 

0  whether  they  thought  she  was  se- 
jured,  or  whether  her  injuries  were 
s,  replied  In  the  negative,  saying 
crould  soon  be  all  right  again;  that 
>eded  was  some  tonic;  that  all  that 
was  that  she  had  not  blood  enough 
stem.  About  three  weeks  after  the 
ese  examinations,  plaintiff,  with  her 

went  to  the  office  of  defendant's 
»nt,  and  settled  for  $250,  and  exe- 
>  release  referred  to;  relying,  as 
les,  upon  the  statements  of  these 
s  as  to  the  extent  of  her  injuries, 
ibsequently  developed,  as  the  evl- 
ided  to  show,  that  plaintiff  was 
re  seriously  injured  than  the  physi- 
ted  in  their  opinions  expressed  to 
her  husband.  But  there  is  not  a 
>f  eyidence  tending  to  show  that 

the  physicians  intentionally  mis- 
ed  the  extent  of  plaintiff's  Injuries, 
ie  statements  made  by  them  were 
honest  opinions,  according  to  their 
esslonal  judgment,  based  on  exist- 
toms.  On  this  state  of  the  evidence 
court  dismissed  the  action  at  the 
;>Iaintlfr'8  case.    This  was  correct 

1  proved  constituted  no  ground  for 
}n  of  the  contract  of  settlement  and 
These  physicians  were  not  sent  to 
[ntiff's  claim,  or  to  advise  her.    The 

their  authority  was  to  ascertain 
•e  of  her  Injuries,  and  report  the 
the  defendant  for  its  information, 
tments  they  may  have  made  in  re- 
I  plaintiff's  inquiries  as  to  the  ex- 
er  injuries  were  wholly  outside  of 
'  of  their  agency.  Defendant  was 
I  or  affected  by  them,  and,  if  plain- 
on  them,  she  did  so  wholly  on  her 
onsibllity.  As  the  statements  of 
clans  were,  from  the  very  nature 


of  the  case,  necessarily  mere  expressions  of 
opinion,  given,  so  far  as  appears,  in  good 
faith,  there  Is  probably  another  reason  why 
the  facts  proved  constituted  no  ground  for 
a  rescission,  bnt  It  is  unnecessary  to  con- 
sider it    Order  affirmed. 

CANTT,  3.,  took  no  part 


DODGE}  et  «I.  v.  McMAHAN. 
(Supreme  Court  of  Mionesota.     May  24,  1895.) 

A0TIO5  rOR  HONKT  LOAMBD  —  BvinSMCB— WAIT- 
ING Bbbob. 

1.  The  complaint  was  for  "money  loaned  to 
the  defendant  and  paid  for  bis  use  and  benefit" 
The  evidence  admitted  tended  to  prove  that  the 
defendant  employed  plaintiffs  to  pordiase  for 
him,  on  a  margin,  a  quantity  of  wheat  for  fatare 
delivery,  and  requested  them,  if  the  margin 
should  be  exhausted  by  a  decline  in  the  market 
to  advance  for  him  the  money  necessary  to  keep 
the  margin  good,  and  that  me  money  sued  for 
was  the  advances  made  by  plaintiffs  in  porsu- 
ance  of  this  request  Bdd,  that  in  the  absence 
of  any  motion  to  make  the  complaint  more  defi-  . 
nite,'or  to  compel  plaintiffs  to  elect  whether  they 
claimed  for  money  loaned  or  for  money  paid  out 
for  defendant's  benefit  the  evidence  was  prop- 
erly admitted. 

2.  EM,  also,  that,  under  a  mere  denial  in  the 
answer,  eridence  was  inadmissible  to  prove  that 
the  transaction  was  illegal,  as  being  a  mere  wager 
on  the  future  price  of  wlieat 

8.  Assignments  of  error  not  relied  on  or 
urged  in  appellant's  points  and  authorities  will 
be  deemed  abandoned,  and  will  not  be  considered, 
even  although  urged  on  oral  argument,  at  least 
when  the  respondent  does  not  waive  the  point 
(Syllabus  by  the  Court) 

Api>eal  from  district  court,  Marshall  coun- 
ty;  Frank  Ives,  Judge. 

Action  by  W.  O.  Dodge  and  oth«is,  copart- 
ners as  W.  O.  Dodge  &  Co.,  against  Thomas 
B.  McMaban.  Judgment  was  ordered  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

Brown  &  Carr,  for  appellant  Steele  & 
Rees,  for  respondents. 

MITCHELL,  J.  This  was  an  action  to  re- 
cover money  "loaned  to  the  defendant  and 
paid  for  his  use  and  benefit"  The  answer 
was  a  general  denial.  The  plaintiffs  offered 
evidence  tending  to  prove  that  the  defendant 
employed  them,  as  commission  men,  to  buy 
for  him  5,000  bushels  of  wheat  for  future  de- 
livery, on  a  margin  of  five  cents  per  bushel, 
and  at  the  same  time  requested  them,  If  this 
margin  should  be  exhausted  by  a  decline  In 
the  market,  not  to  allow  him  to  be  "sold 
out,"  but  to  put  up  the  additional  margins 
for  him,  and  then  advise  him  or  draw  on  him 
for  the  amount;  that  the  amount  sued  for 
was  money  advanced  by  plaintiffs,  in  pursu- 
ance of  this  request  to  keep  good  the  mar- 
gins on  defendant's  wheat.  In  the  absence  - 
of  any  motion  to  make  the  complaint  more 
definite  and  certain,  or  to  compel  plaintiffs 
to  elect  whether  they  claimed  for  money  loan- 
ed or  for  money  advanced  and  paid  out  for^ 
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defendant  at  his  request,  there  was  no  error 
In  admitting  the  evidence.  There  was  no  fa- 
tal variance  between  the  allegations  of  the 
complaint  and  the  proof. 

2.  The  court  excluded  certain  evidence  of- 
fered by  defendant  for  the  alleged  purpose 
of  proving  that  the  transaction  was  not  an 
actual  purchase  of  wheat,  but  a  mere  wager 
by  him  on  the  future  price  of  the  commodity. 
The  evidence  was  properly  excluded  for  two 
reasons:  First,  it  went  merely  to  the  unex- 
pressed intention  or  motive  of  defendant  him- 
self, of  which  plaintiffs  bad  no  knowledge, 
either  when  they  bought  the  wheat  or  when 
they  made  the  advances  for  him;  second,  it 
was  inadmissible,  under  the  pleadings.  Au- 
thorities may  be  found,  even  in  some  of  the 
code  states,  to  the  effect  that,  under  a  mere 
denial,  evidence  of  any  fact  may  be  given 
in  evidence  that  would  go  to  the  original  va- 
lidity of  the  contract  sued  on,— that  is,  which, 
although  admitting  the  making  of  the  con- 
tract, would  show  that,  when  made,  it  was 
for  some  reason  invalid;  as,  for  example,  that 
It  was  made  on  Sunday,  or  that  it  was  a 
gambling  or  wagering  contract  But  this  rule 
'  is  not  in  accordance  with  either  the  spirit  of 
the  reformed  procedure  or  the  decisions  of 
this  court  The  correct  rule  is  that,  under 
a  denial,  the  defendant  is  at  Ub^iy  to  give 
only  such  evidence  as  tends  to  disprove  tlie 
existence  of  the  facts,  as  facts,  alleged  by  the 
plaintiff,  but  not  of  any  matter  aliunde, 
which,  although  admitting  such  facts,  would 
tend  to  avoid  their  legal  effect  and  opeira- 
tlon.  Finley  y.  Quirk.  9  Minn,  l&l  (GIL  179); 
Brown  V.  Eaton,  21  Minn.  409;  Lautenschla- 
ger  V.  Hunter,  22  Minn.  267;  Bliss,  Code  PI. 
{  SS2.  The  cases  holding  that  where  a  plain- 
tiff alleges  generally  his  ownership  of  prop- 
erty, without  setting  out  the  source  of  his 
title,  the  defendant  may  give  evidence  of  any 
facts  tending  to  disprove  such  ownership,  so 
far  from  being  in  conflict  with  this  rule,  are 
iu  exact  accord  with  It 

S.  This  disposes  of  all  the  assignments  of 
error  except  the  seventh  and  eighth,  which 
relate  to  the  charge  of  the  court  While 
counsd  for  defendant  discussed  these  assign- 
ments of  error  in  their  oral  argument  they 
neither  discussed  nor  referred  to  them  in 
their  points  and  authorities  or  printed  brief. 
The  rule  Is  that  all  assignments  of  error  not 
relied  on  in  the  points  and  authorities  will 
be  deemed  abandoned  and  waived.  Hence 
the  respondents,  in  preparing  their  brief, 
were  not  called  upon  to  consider  them.  The 
injustice  of  allowing  an  appellant  to  omit  all 
reference  to  an  assignment  of  error  in  his 
points  and  authorities  served  on  the  respond- 
ent and  yet  permitting  him  to  rely  on  it  in 
his  oral  argument,  is  Illustrated  In  this  cose. 
The  respondents,  who  submitted  on  printed 
brief,  assumed,  as  they  had  a  right  to  do, 
that  these  assignments  of  error  were  aban- 
doned, and  hence  did  not  discuss  them.  We, 
therefore,  decline  to  consider  them.  Order 
affirmed. 


HONEYWELL  v.  NORBT,   Sheriff. 
(Supreme  Court  of  Minnesota.     May  24,  1895.) 

BePLKVIS  of  CBOPS — DlRECTISO  VsBDicr. 

Action  bv  a  wife  to  recover  grain  grown 
on  land  of  which  the  lease  was  in  her  name,  but 
which  had  been  seized  on  execution  against  her 
husband.  There  was  evidence  which  would  have 
justified  the  jury  in  finding  that  the  husband  was 
the  real,  and  the  wife  orJy  the  nominal,  lessee, 
and  that  he  cultivated  the  land  and  raised  the 
crop  for  his  own  benefit  Hdd,  that  the  fact  that 
the  lease  was  in  the  wife's  name  was  not  con- 
clusive that  the  crop  belonged  to  her,  but  that 
the  question  of  the  ownership  of  the  crop  should 
have  been  submitted  to  the  jntr. 
(SyUabns  by  the  Court) 

Appeal  from  district  court,  Becker  county; 
D.  B.  Searle,  Judge. 

Action  by  Mary  E.  Honeywell  ag^nst  O. 
J.  Norby,  sheriff.  Judgment  was  ordered 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

B.  F.  Wright  and  Coppemoll  &  Willson,  for 
appellant  F.  A.  Yanderpoel  and  O.  M.  John- 
ston, for  respondent 

MITCHELL,  J.  This  was  an  action  to 
recover  poseeesion  of  a  quantity  of  grain  of 
which  plaintiff  claimed  to  be  the  owner. 
The  defense  Interposed  was  tliat  the  sroln 
belonged,  not  to  plaintiff,  but  to  her  hus- 
liand,  and  that  the  defendant,  as  sheriff,  had 
levied  upon  It  under  an  execution  Issued 
against  him.  It  appeared  that  the  grain  was 
raised  on  land  of  which  the  plaintiff  had  a 
lease,  but  there  was  evidence  which  would 
have  justified  the  Jury  in  dndlng  that  the 
husband,  and  not  the  wife,  was  the  real 
lessee,  and  that  he  cultivated  the  land  and 
raised  the  crops  for  his  own  benefit,  and 
that  the  lease  was  taken  in  the  wife's  name 
merely  to  shield  the  crops  from  his  creditors. 
The  trial  court  directed  a  verdict  for  the 
plaintiff,  apparently  upon  the  theory  that 
the  fact  that  the  lease  was  in  the  wife's 
name  was  conclusive  that  the  crops  were 
hers.  It  seems  to  us  that  both  the  court  and 
counsel  for  plaintiff  have  been  led  Into  error 
by  a  misapplication  of  certain  familiar  roles. 
The  ruling  of  the  court  would  have  been 
correct  if  it  had  conclusively  appeared  that 
the  wife  raised  these  crops  as  her  own,  and 
for  her  own  benefit,  although  upon  land  con- 
veyed to  her  by  her  husband  In  fraud  of  bis 
creditors,  or  upon  land  conveyed  to  her  by 
a  third  person,  but  which  was  Impressed 
with  a  resulting  trust  in  favor  of  his  cred- 
ItMS  by  reason  of  his  having  paid  the  con- 
sideration for  the  grant'  But  the  mles  ap- 
plicable to  such  cases  have  no  application 
to  the  facts  which  the  evidence  tended  to 
prove  in  this  case.  The  sole  issue  was  who 
owned  this  crop.  Land  may  belong  to  one 
person,  and  the  crops  raised  on  it  to  another. 
If  the  plaintiff  had  been  the  bona  fide  owner 
in  fee  of  this  land,  but  had  permitted  her 
husband  to  cultivate  it  for  his  own  benefit, 
unquestionably  the  crops  raised  on  U  would 
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bays  been  hla  property,  and  not  hers.  So, 
In  this  case,  notwithstanding  the  plaintiff 
held  the  lease  of  the  land,  yet,  if  she  per- 
mitted her  husband  to  luiTe  the  beneflcial 
use  of  it,  and  to  crop  it  for  himself,  the 
crop  would  be  his  property,  and  liable  for 
his  debts.  Whether  the  lease  to  the  wife 
was  colorable  or  not  would  be  material  only 
in  so  far  as  it  tended  to  show  whether  the 
husband  managed  and  cultirated  the  farm 
for  himself  or  as  agent  of  the  wife,  and  upon 
that  question  it  would  be  yery  important 
That  question  the  court  should  haye  submit- 
ted to  the  jury.  As  a  new  trial  must  be  had 
for  the  reason  already  given,  it  is  unneces- 
sary to  consider  the  errors  assigned  as  to 
the  exclusion  of  evidence,  except  to  say  that 
in  cases  of  this  icind  quite  a  wide  latitude 
should  be  allowed  in  the  admission  of  evl- 
dence  bearing  upon  the  real  nature  of  the 
transaction.    Order  reversed. 


BRADT  ▼.  MOULTON,  Tt««nirer,  et  al. 

(Supreme  Ornrt  of  Minnesota.     May  24,  1895.) 

Bpboial  Lseisi.A'noN — Citt  Bosns — Spboiai. 

Blectiok— KonoB. 

1.  Sp.  Laws  1891,  c.  176,  authorising  the 
Tillage  of  Winnebago  City  to  iasne  bonds  for 
waterworks,  was  not  a  grant  of  "corporate  pow- 
ers or  priTilegee,"  within  the  meaning  of  gubdi- 
vialon  7  of  the  conBtitntional  amendment  of  1881. 

2.  The  act  Novided  that  "not  less  than  ten 
days'  notice"  or  the  special  election  should  be 
givec  by  publishing  the  same  in  a  newspaper. 
Held,  that  in  the  computation  of  time  the  day  of 
the  pni>iication  shonid  be  excladed  and  ^e  day  of 
election  indoded. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Faribault  coun- 
ty; M.  J.  Severance,  Judge. 

Action  for  an  injunction  by  M.  T.  Brady 
a«alnst  B.  O.  Moulton,  treasurer  of  the  vil- 
lage of  Winnebago  (31ty,  and  others.  Judg- 
ment was  ordered  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

BenJ.  O.  Reynolds,  for  appellant  Andrew 
C.  Dtinn  and  R.  W.  Stewart,  for  respond- 
ents. 

MITCHELL,  J.  Action  to  enjoin  the  pay- 
ment of  village  "water  bonds,"  on  the 
ground  that  the  act  authorizing  their  issue 
(Sp.  Laws  1881,  c.  175)  was  void,  because 
within  the  inhibition .  of  the  constitutional 
amendment  of  18S1,  prohibiting  the  enact- 
ment of  any  special  or  private  laws  "grant- 
ing corporate  powers  or  privileges  except  to 
cities."  The  defendant  village  was  incorpo- 
rated -under  Sp.  Laws  187(t,  c.  7.  The  vil- 
lage contends  that— First,  independently  of 
the  act  of  1891,  it  had  authority,  under  its 
origrinal  charter,  to  issue  these  bonds  as  in- 
cident to  its  granted  power  to  make,  con- 
struct and  operate  waterworks  for  supply- 
ing its  Inhabitants  with  water;  second,  the 
act  of  1891  was  not  a  grant  of  corporate 
powers  or  privileges,  within  the  meaning  of 


the  constitutional  provlsloa  referred  to; 
third,  even  if  the  bonds  were  originally  in- 
valid, they  were  subsequently  validated  by 
Gen.  Laws  1893,  c.  156.  Under  the  view  we 
take  of  the  law,  it  is  only  necessary  to  con- 
sider the  second  of  these  contentions.  The 
constitutional  amendment  of  1881  was,  with 
certain  changes,  not  material  here,  copied 
bodily  from  the  constitutional  amendment  of 
1871  in  tlie  state  of  Wisconsin,  subdivision 
7  (the  one  here  involved)  being  verbatim 
subdivision  7  of  the  amendment  of  1871  in 
that  state.  In  1874— seven  years  before  we 
adopted  it— this  subdivision  had  been  con- 
strued by  the  supreme  court  of  Wisconsin 
as  relating  only  to  acts  of  incorporation 
thereafter  to  be  granted,  and  as  not  im- 
pairing the  legislative  power  of  alteration  or 
repeal  in  respect  to  cliarters  granted  prior 
to  the  adoption  of  the  constitutional  amend- 
ment Attorney  General  v.  Railroad  Cos.,  35 
Wis.  425-558.  In  that  case.  Chief  Justice 
Ryan,  speaking  for  the  court,  said:  "We 
feel  bound  to  hold,  and  find  no  difficulty  In 
holding,  the  phrase  In  the  amendment  to 
grant  corporate  powers  or  privileges,'  to 
mean  'in  princlplo  donatlonis,'  and  equiva- 
lent to  the  phrase,  'to  grant  corporate  char- 
ters.' This  is  implied  not  only  by  the  word 
'grant'  but  also  by  the  word  "corporate.'  A 
franchise  is  not  essentially  corporate;  and 
it  is  not  the  grant  of  franchise  which  is  pro- 
hibited, but  of  corporate  franchise,— that  is, 
as  we  understand  it,  franchise  by  act  of  in- 
corporation." This  construction  has  been 
uniformly  adhered  to  by  the  courts  of  that 
state.  From  1881  down  to  the  adoption  of 
the  much  more  sweeping  and  radical  amend- 
ment of  1891,  the  legislature  of  this  state 
assumed  and  acted  upon  the  same  construc- 
tion. The  acts  are  very  numerous  amend- 
ing by  special  law  the  special  charters  of 
villages  organized  prior  to  1881.  Large  in- 
terests are  doubtless  now  dependent  ui)on 
the  validity  of  such  legislation.  To  now 
declare  It  Invalid  would  result  in  very  seri- 
ous consequences.  In  view  of  these  facts, 
we  are  of  opinion  that,  whether  this  con- 
struction, considered  as  a  new  question,  is 
right  or  wrong,  it  ought  now  to  be  followed 
and  adhered  to.  An  additional  reason  for 
such  a  conclusion  is  the  fact  that  such  a 
construction  can  only  affect  the  past,  Inas- 
much as  the  amendment  of  1881  on  the  sub- 
ject of  special  leg;islation  has  been  super- 
seded by  the  more  sweeping  one  of  1^91, 
adopted  in  November,  1892.  It  is  also  sig- 
nificant that  in  subdivision  10  of  the  amend- 
ment of  1881  prohibiting  the  enactment  of 
special  laws  incorporating  any  town  or  vil- 
lage  there  was  omitted  the  words  (found  in 
the  Wisconsin  amendment),  "or  to  amend 
the  charter  thereof."  Our  concliulon,  there- 
fore, is  that  Sp.  Laws  1891,  c.  175,  authoriz- 
ing the  defendant  village  to  issue  these 
bonds,  was  not  a  grant  of  a  corporate  power 
or  privilege,  within  the  meaning  of  the  con- 
stitutional amendment  of  1881.    The  act  of 
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1891  provided  for  the  snbmisBlon  of  the  prop- 
osition of  issulDg  the  bonds  to  the  voters  at 
a  special  election  to  be  called  by  the  Tillage 
council,  "giving  not  less  than  ten  days'  pre- 
vious notice  thereof"  by  publishing  the  same 
in  some  newspaper,  etc.  The  notice  was 
first  published  May  16th,  and  the  election 
was  called  for  May  26th.  The  plaintiff 
claims  that  this  did  not  constitute  10  days' 
notice,  because  In  the  computation  of  time 
both  the  day  of  the  first  publication  and  the 
day  of  election  should  be  excluded.  This  Is 
not  the  proper  rule  of  computation.  The 
day  of  the  first  publication  is  to  t>e  excluded, 
and  the  day  on  which  the  election  was  held  is 
to  be  included.  Ooe  v.  Railway  Co.,  27  Minn. 
197,  6  N.  W.  621;  Spencer  v.  Haug,  45  Minn. 
231,  47  N.  W.  794.     Order  affirmed. 


HEIDBL  et  al.  v.  BENEDICT  et  al. 
(Supreme  Court  of  Minnesota.     May  24,  1895.) 

HOHBSTBAD  — RiOHTS  AS  TO  UltDIVIDSD  BLOCK*— 

Dissolution  of  Attaohmsnt— AssiONiiERt 
FOR  Crbditobs— Res  Judiuati.. 

1.  Blocks  in  the  platted  and  laid-ont  part  of 
an  incorporated  city  were  generally  subdivided 
on  tbe  plat  into  lots  of  various  sizes,  but  one  block 
was  not  thus  subdivided.  The  property  was  city 
or  urban  in  character.  Hdd,  that  the  owner  of 
a  part  of  the  undivided  block  was  entitled  to  hold 
as  a  homestead  only  a  tract  equal  in  area  to  the 
average  size  of  platted  lota  in  that  part  of  the 
city. 

2.  An  attachment  Is  discharged  as  to  an  as- 
signee in  a  genoeai  assignment  for  the  benefit  of 
creditors  by  an  amendment  to  the  complaint  and 
affidavit  for  attadunent,  made  after  the  execution 
of  the  assignment,  substituting  an  entirely  differ- 
ent and  distinct  cause  of  action  for  the  one  set 
np  in  the  original  complaint  and  affidavit. 

8.  lite  determination  of  a  motion  is  not  res 
adjudicata,  so  as  to  prevent  the  parties   from 
drawing  the  same  matters  in  question  again  in 
an  action. 
(Syllabna  by  the  Court) 

Appeal  from  district  court,  Ramsey  county; 
Charles  D.  Kerr,  Judge. 

Action  by  August  Heidel  against  Henry 
Benedict  and  Henry  Habighorst  to  determine 
adverse  claims  to  land.  Judgment  was  or- 
dered for  defoidant  Benedict,  and  plaintiff 
and  defendant  Habighorst  appeal.  Affirmed 
as  to  plaintiff,  and  reversed  as  to  defendant 
Habighorst 

T.  B.  Palmer,  for  appelant  Heidel  and  oth- 
ers. L.  E.  Jones,  for  appellant  Habighorst 
Ambrose  Tighe,  for  respondent  Benedict 


MITCHEIiiL,  J.  Action  to  determine  ad- 
verse claims  to  real  proporty.  The  contest  is 
triangular,  and  grows  out  of  the  following 
state  of  facts:  The  plaintiff  owned  227^  feet 
by  120  feet  In  the  southeasterly  comer  of 
block  13  in  Dayton's  addition  to  St.  Paul,  up- 
on which  was  situated  a  house  in  which  he  re- 
aided.  This  block  was  not  subdivided  into 
lots,  but  the  blocks  generally  in  the  addition 
had  been  subdivided  by  plat  into  lots,  varying 
In  size  from  35  to  55  feet  in  width,  and  from 


93  to  170  feet  in  depth.  The  property  in  the 
addition  is  strictly  urban  In  character.  On 
November  24,  1893,  the  defendant  Benedict 
commenced  an  action  against  the  plaintiff  in 
which  a  writ  of  attachment  was  issued  and 
levied  on  the  property  in  question.  In  both 
the  complaint  and  affidavit  for  attachment 
the  cause  of  action  was  stated  to  be  upon  ac- 
count for  goods  sold  and  delivered  by  Ben- 
edict to  Heidel.  Within  10  days  after  the 
levy  of  the  attachment,  Heidel  made  an  as- 
signment of  all  his  nonexempt  property  to  de- 
fendant Habighorst  for  the  benefit  of  all  bis 
creditors.  The  question  is  raised  whether  this 
was  a  common-law  assignment  or  an  assign- 
ment under  the  Insolvent  law  of  1881;  but,  as 
we  view  the  case,  this  question  is  not  mate- 
rlaL  After  the  execution  of  this  assignnient, 
Heidel  made  a  motion  to  dissolve  the  attach- 
ment Tbereupon  Benedict  amended  his  com- 
plaint, setting  up,  in  place  of  the  oiigfaal 
cause  of  action,  16  other  separate  causes  of 
action,  14  of  which  were  promissory  notes  ex- 
ecuted by  Heidel  to  various  parties,  and  by 
them  transferred  to  Benedict,  and '  the '  two 
others,  respectively,  for  money  loaned  and  for 
goods  sold  to  Heidel  by  other  parties  who  had 
assigned  the  claims  to  Benedict  Benedict  al- 
so made  a  motion  for  leave  to  amend  his  af- 
fidavit for  attachment,  so  that  the  statement 
of  bis  causes  of  action  would  conform  to  his 
amended  complaint  When  the  motions  came 
on  for  hearing,  the  court  denied  Heidel's  mo- 
tion to  dissolve  the  attachment,  but  allowed 
Benedict's  motion  to  amend  his  affidavit 
Heidel  then  commenced  this  action,  his  con- 
tention being  that  the  entire  tract  was  ex- 
empt as  his  homestead,  and  hence  was  not 
subject  to  attachment,  and  did  not  pass  by 
his  assignment  for  the  benefit  of  creditors.  Both 
of  the  defendants  denied  that  the  vtdiole  tract 
was  thus  exempt,  but  as  against  each  other. 
Benedict  claimed  that  his  attachment  omistl- 
tuted  a  lien  on  the  nonexempt  part  of  the 
tract  prior  and  paramount  to  the  assignment 
for  the  benefit  of  creditors,  while  Habigtaorst 
claimed  that,  as  to  the  assignment  the  at- 
tachment was  discharged— First  by  force  of 
the  assignment  itself,  as  being  made  under  the 
insolvent  law  of  1881;  and,  second,  because 
of  the  amendment  of  the  complaint  and  af- 
fidavit for  attachment  substituting  entirely 
different  causes  of  action  after  the  rights  of 
creditors  under  the  assignment  had  interven- 
ed. The  trial  court  held  that  Heidel  was  only 
entitled,  as  a  homestead,  to  the  dwelling  and 
the  land  on  which  it  was  situated,  not  exceed- 
ing In  size  the  average  sized  lots  in  Dayton's 
addition;  and  that  upon  the  remainder  of 
the  tract  Benedict's  attachment  constituted  a 
subsisting  lien,  paramount  to  Habighorsfs 
interest  under  the  assignment  Both  Heidel 
and  Habighorst  appealed. 

1.  We  are  of  opinion  that  the  decision  of  the 
court  as  to  the  extent  of  Heidel's  homestead 
exemption  was  correct  The  tract  was  with- 
in the  laid-out  or  platted  portion  of  an  Incor- 
porated city.  It  was  strictly  urt>an  la  char- 
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actw,— a  fiict  -which  diatlngniahes  the  case 
from  that  of  In  re  Smith's  Estate,  51  Minn. 
316,  53  N.  W.  711,  reUed  on  by  plaintiff's 
counseL  It  la  almost  impossible  to  construe 
the  crude  provisions  ot  onr  homestead  law 
without  sometimes  resorting  to  what  might 
seem  to  be  Judicial  legislation,  and  it  is  al- 
most equally  dUScolt  to  build  up  a  line  ot  de- 
clsiona  that  will  always  be  strictly  logically 
consistent  with  each  otho';  but  the  conclusion 
arrived  at  by  the  trial  court  is  the  only  equi- 
table and  reasonable  one  under  the  facts  of 
this  case.  It  is  not  to  be  presumed  that  the 
legislature  Intended  that  where  a  part  of  the 
platted  portion  of  an  incorporated  city,  strict- 
ly urban  in  character,  was  not  subdivided 
into  lots  on  the  plat,  a  party  might  dalm  an 
exemption  to  the  extent  of  acres;  while  his 
neighbor  across  the  street,  residing  on  a  block 
of  exactly  the  same  kind  of  property,  but  sub- 
divided on  the  plat  into  lots,  could  only  claim 
two  or  three  thousand  square  feet 

2.  Assuming  that,  as  between  the  parties  to 
the  action,  the  amendments  to  Benedict's  com- 
plaint and  affidavit  for  attachment  were  per- 
missible, yet  we  are  of  opinion  that  the  effect 
of  them  was  to  discbarge  the  attachment  as  to 
the  iutervening  rights  of  Habighorst,  and  the 
<a-editors  whom  he  represents,  under  the  as- 
signment The  amendment,  it  will  be  ob- 
served, is  not  of  matters  of  mere  form,  or  of 
the  manner  of  stating  the  same  cause  of  ac- 
tion, but  is  a  substitution  of  entirely  differ- 
ent causes  of  action,  having  no  connection  with 
that  set  up  In  the  original  complaint  and  af- 
fidavit The  extent  of  the  right  of  amend- 
ment as  against  the  defendant  in  an  action  Is 
not  necessarily  by  any  means  the  extent  of 
the  right  of  amendment  as  against  third  par- 
ties who  have  acquired  Intervening  rights  in 
the  attached  property.  The  Intervening 
rights  of  third  parties  are  quite  as  sacred  as 
the  plali.tlff's  right  of  amendment  as  against 
the  d^endant  debtor.  The  courts  have  like- 
wise generally  recognized  subsequent  attach- 
ing creditors  as  occupying  in  this  regard  a 
more  favored  position  than  voluntary  pnr- 
cbasera,  so  that  some  amendments  which 
would  be  allowed  against  the  latter  would  be 
bdd  to  discharge  the  attachment  as  to  the 
former;  and  it  seems  to  us  that  the  rights  of 
creditors  under  a  general  assignment  for  their 
ben^t  are  quite  as  great  as  those  of  attach- 
ing creditors.  The  authorities  seem  to  be  prac- 
tically all  one  way  <hi  this  question,  and  we 
have  found  no  case  that  goes  anywhere  near 
so  far  as  to  hold  that,  as  against  creditors,  a 
plaintiff  may  amend  by  substituting  an  en- 
tirely different  and  distinct  cause  of  action  for 
the  one  stated  in  his  original  complaint  and 
affidavit  That  this  cannot  be  done  would 
seem  on  principle  to  be  self-evident  Cred- 
itors under  this  assignment  are  entitled  to  all 
the  surplus  that  is  left  after  satisfying  the 
liens  upon  the  property  existing  at  the  date 
of  the  assignment.  When  this  assignment 
was  made,  the  claim  upon  which  the  propprty 
bad  been  attached  was  wholly  fictitious  and 


unfounded.  Hence  no  recovery  could  have 
been  had  upon  It  and  the  creditors  under  the 
assignment  would  have  secured  the  property 
unincumbered.  But  by  this  amendment, 
made  after  the  right  of  creditors  had  inter- 
vened. It  Is  sought  to  secure  a  lien,  paramount 
to  these  rights,  for  other  debts  which  had  not 
been  sued  on  at  all  at  the  date  of  the  as- 
signment. With  one  exception,  all  the  cases 
dted  by  counsel  for  Benedict  relate  to  the 
right  of  amendment  as  between  the  parties  to 
the  action,  and  hence  are  not  in  point  The 
only  case  where  the  rights  of  a  third  party 
had  Intervened  is  Tilton  v.  Cofield,  93  U.  8. 
163.  But  in  that  case  the  Indebtedness  stated 
in  the  original  affidavit  and  declaration  was 
upon  account  for  goods  sold  and  delivered, 
while  In  the  amended  affidavit  and  declaration 
It  was  upon  a  note  for  the  same  amount  giv- 
en to  balance  the  same  account  set  forth  In 
the  prior  proceedings  and  representing  the 
same  debt;  and  the  court  places  its  decision 
expressly  upon  the  ground  that  while  the  de- 
scription of  the  cause  of  action  was  changed, 
yet  it  was.  In  view  of  equity  and  In  point  of 
fact,  substantially  the  same  velth  that  orig- 
inally described.  The  court  also  calls  atten- 
tion to  the  distinction,  already  alluded  to,  be- 
tween creditors  and  voluntary  purchasers; 
saying  tliat  the  parties  in  that  case  "are  not 
subsequent  attaching  credltws,  nor  creditors 
at  all;  they  are  purchasers  lite  pendente." 
The  authorities  upon  this  question  are  cited 
in  Waples,  Attachm.  |  145,  and  Drake, 
Attachm.  I  282  et  seq.  Our  conclusion  is 
that  the  attachment  was  discharged  as  to  the 
assignee,  Habighorst  by  the  amendment  re- 
ferred ta 

It  appears  that,  before  this  action  was  com- 
menced, the  assignee  had  Intervened  in  the 
suit  between  Benedict  and  Heldel,  and  made  a 
motion  to  dissolve  the  attachment,  and  that 
the  court  denied  the  motion.  It  Is  now  claim- 
ed that  under  this  decision,  the  validity  and 
priority  of  the  attachment  Hen  Is  res  adjudlca- 
ta.  But  it  Is  wen  settled  that  the  determina- 
tion of  a  motion  or  summary  application  is  not 
res  adjudlcata,  so  as  to  prevent  the  parties 
from  drawing  the  same  matters  in  question 
again  in  the  more  regular  form  of  an  action. 
Black,  Judgm.  ^  691;  Kanu  v.  Railway  Co., 
S3  Minn.  419,  23  N.  W.  854. 

Upon  the  appeal  of  the  plaintiff  the  order  ap- 
pealed from  Is  affirmed,  and  upon  the  appeal 
of  defendant  Habighorst  the  order  appealed 
from  Is  reversed. 

On  Application  for  Rehearing. 

(.Tune  4,  1896.) 

The  application  for  a  reargument  Is  denied; 
but  in  doing  so  it  is  proper  to  say  that  pos- 
sibly the  statement  In  the  opinion  that  "the 
determination  of  a  motion  or  summary  appli- 
cation Is  not  res  adjudicata,  so  as  to  prevent 
the  parties  from  drawing  the  same  matters  In 
question  In  the  more  regular  form  of  an  ac- 
tion," may  be  too  broad,  and  not  universally 
true  under  our  practice.    It  was  not  neces- 
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saiy  to  go  that  far  In  this  case.  Tbe  case  of 
Dwigfat  y.  St  John,  25  N.  Y.  203.  reUed  on 
by  counsel  as  qualified  and  limited  by  tbe  sub- 
sequent case  of  Rlggs  v.  Pursell,  74  N.  Y.  370, 
only  goes  to  the  extent  of  holding  that  in  the 
case  of  an  wder  affecting  a  substantial  right, 
and  appealable  when  a  full  hearing  tias  been 
had  on  a  controverted  question  of  tact,  the 
decision  of  a  point  actually  litigated  upon  the 
motion  1b  an  adjudication  binding  upon  tbe 
parties,  and  conclusive  to  tliat  extent  In  the 
present  case  it  appears  from  the  memorandum 
of  the  trial  judge  that  the  only  qnestion  which 
Habighorst,  as  intervener,  was  permitted  to 
litigate,  was  whether  the  assignment  by  Hei- 
del  to  him  for  the  benefit  of  creditors  was 
under  the  Insolvent  law  of  1881,  and  hence 
Ipao  facto  worked  a  dissolution  of  the  B«ie- 
dlct  attachment  Tbe  court  held  that  it  was 
merdy  a  oommon^aw  assignment,  and  there- 
fore did  not  Ipso  facto  dissolve  the  attach- 
ment; and  this  was  the  only  qnestion  lit- 
igated or  decided  on  the  motion.  Hence,  un- 
der any  mle,  the  questions  decided  by  us  wen 
not  res  adjudlcata  by  the  order  denying  tbe 
motloB. 


WILLIAMS  V.  WOOD. 
(Supreme  CSourc  of  Minnesota.     May  27,  1895.) 

RBFI.BVIH — DAIdAOlS— EVIDBNOB. 

1.  In  an  action  for  claim  and  delivery,  where 
the  aobject-mattPF  of  the  action  has  a  nsable  val- 
ue, the  reasonable  value  of  the  nse  of  it  daring 
the  time  of  its  wrongfni  detention  may  be  proper- 
ly shown  and  contJdered  in  the  amessment  of  the 
damages  for  snch  detention,  if  pionerly  pleaded. 

2.  Evidence  considered,  and  held  to  support 
the  verdict 

(Syllabna  by  the  Conrt) 

Appeal  from  district  court,  caay  coonty; 
D.  B.  Searle,  Judge. 

Action  by  Maurice  F.  Williams  against 
Robert  M.  Wood.  From  an  order  denying  a 
new  trial  after  a  vwdlct  for  defendant  plain- 
tlfC  appeals.    Affirmed. 

Geo.  B.  Perl^  and  John  E.  Greene^  for  ap- 
pellant   C.  A.  Nye,  for  respondent 

STABT,  a  J.  This  Is  an  action  of  claim 
and  delivery  to  recover  from  the  defendant 
the  possession  of  a  threshing  machine,  en- 
gine, and  appliances.  Possession  thereof  was 
delivered  to  the  plaintiff  i)ending  the  action. 
The  defendant,  by  his  answer,  denied  plain- 
tiff's possession,  alleged  title  and  right  to 
possession  in  himself,  and  asserted  a  daim 
for  special  damages  for  the  detention  of  the 
property  pending  the  action.  Trial  and  ver- 
dict for  the  defendant  and  from  an  order 
denying  his  motion  for  a  new  trial  he  ap- 
pealed to  this  court,  which'  afi^med  tbe  de- 
fendant's title,  but  remanded  the  case  to  the 
district  court  for  an  assessment  of  the  de- 
fendant's damages  for  the  detention.  Wil- 
liams T.  Wood,  56  Minn.  323.  56  N.  W.  1066. 
The  damages  were  assessed  by  a  jury  in  the 
sum  of  1500,  and  from  an  order  denying  his 


motion  for  a  new  trial  the  plalntlff  brings 
this  his  second  appeal. 

The  appellant's  eleven  assignments  of  error 
present  two  questions:  (1)  Was  the  correc-t 
measure  of  damages  adopted  by  the  court  In 
receiving  the  evidence  and  Instructing  tbe 
jury?  (2)  Is  the  verdict  sustained  by  tbe 
evidence?  Both  the  questions  are  answered 
In  the  affirmative.  The  court  did  not  permit 
evidence  of  loss  of  profits  which  the  respond- 
ent might  have  made  with  the  threshing  out- 
fit If  he  had  not  been  deprived  of  its  use,  or 
submit  such  loss  of  profits  as  the  measure  of 
damages  to  the  jury,  as  claimed  by  appe- 
lant On  the  contrary,  it  limited  the  dam- 
ages to  the  reascmable  value  of  the  use  of  the 
property  dnrlng  the  time  in  question,  and 
Instructed  the  jury  that  tbe  measure  of  re- 
spondent's damages  was  the  reasonable  value 
of  the  nse  ot  the  property;  and,  further,  that 
any  profits  which  the  respondent  might  have 
made  from  the  performance  of  particular 
contracts.  If  be  had  not  been  deprived  of  the 
nse  of  the  machine,  could  not  be  recovered. 
This  was  correct,  tor  In  an  actlMi  for  dalm 
and  delivery,  where  the  sabject-matttf  of  tbe 
action  has  a  nsable  valoe,  the  reasonable 
value  of  the  use  of  it  during  the  time  of  its 
wrongful  detention  may  be  properly  shown 
and  considered  in  the  assessment  of  tbe 
damages.  Sherman  v.  Clark,  24  Minn.  37; 
Ferguson  v.  Hogan,  25  Mlim.  135;  Allen  ▼. 
Fox,  51  N.  T.  562.  In  determining  the  rea- 
sonable value  of  the  nse  of  a  threshing  ma- 
chine, evidence  of  its  fiftiess  and  capacity  foi 
the  work  of  threshing  gram  and  earning  a 
revenue  is  proper  fOr  the  consideration  of  tbe 
jury.  The  questtons  which  the  respondent 
and  his  witness  were  permitted  to  answer 
against  the  objection  of  appellant  were  for 
the  purpose  of  eliciting  evidence  at  this  char- 
acter; and  the  fact  that  the  appellant,  on 
cross-examination  of  the  respondent  called 
out  the  fact  that  he  had  made  contracta  for 
threshing  grain  with  tbe  machine,  and  that 
the  value  of  It  to  him  consisted  in  Ita  nse  in 
performing  such  contracts,  did  not  make  tlie 
case  one  for  therecovering  of  lost  profits.  Tbe 
rule  for  measuring  the  damages  adopted  by 
the  trial  conrt  as  applicable  to  this  particular 
case  is  not  inconsistent  with  tbe  mle  ap- 
proved by  this  conrt  In  tbe  case  ot  Manu- 
facturing Go.  V.  Gates,  63  N.  W.  260,  tar  tbe 
reasonable  value  of  tbe  use  of  tbe  macblne. 
In  its  last  analysis,  means  the  net  value  of 
such  use,  after  allowing,  in  cases  where  the 
property  has  not  been  used,  and  has  been 
properly  cared  for  during  the  time  of  Mb  de- 
tention, for  any  d^reciatlon  In  Ita  value 
which  would  have  resulted  from  tbe  natural 
wear  and  tear  incident  to  a  use  of  It  dnrlng 
such  time.  The  rule,  as  stated.  In  general 
terms,  was  correct  If  the  appellant  desired 
to  have  It  stated  more  explicitly,  he  should 
have  requested  further  Instrnctlons.  Tbe 
verdict  in  this  case  is  sustained  by  the  evi- 
dence. Tiie  damages  seem  large  to  as,  but 
there  was  evidence  in  the  case  to  suppon  the 
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assessment  made  by  the  Jury,  and  tbe  plain- 
tiff offered  no  evidence  on  tlie  question.  Or- 
der affirmed. 


LATHROP  T.  SCHUTTB  et  al. 

(Supreme  Court  of  Minnesota.    May  27,  1895.) 

Injubt  to  Uihob  Child  —  Action  bt  Pabbkt  — 
Res  Jddicata— CossTiTUTiosAi,  Law. 

1.  Gen.  St  1894,  8  6164,  antliorizes  a  father 
to  maintain  an  action  in  his  own  name  to  re- 
cover damagea  for  an  injury  to  Iiis  minor  child, 
in  all  caaes  where  at  common  law  such  an  ac- 
tion might  l>e  maintained  in  behalf  of  such 
minor.  Gardner  t.  Kellogg,  23  Minn.  463,  fol- 
lowed. Buechner  t.  Shoe  Co.  (Minn.)  62  N.  W. 
817. 

2.  The  amount  recovered  in  such  an  action 
belongs  to  the  child,  and  the  father  simply  holds 
it  in  trust  for  him,  and,  in  caaes  where  the  court 
has  reason  to  believe  that  the  trust  will  not  be 
faithfully  executed,  it  may,  in  the  exercise  oi 
its  equitable  powers,  require  security  from  the 
father  before  any  money  is  paid  to  him.  . 

3.  The  judgment  In  such  action  by  the  par- 
ent is  a  bar  to  any  subsequent  action  for  the 
same  cause  prosecuted  by  the  minor,  by  his 
guardian,  general  or  ad  litem,  or  by  himself 
when  he  reaches  his  majority. 

4.  The  statute  does  not  violate  the  four- 
teenth amendment  to  the  constitution  of  the 
United  States. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  coon- 
^;    John  W.  Willis,  Judge. 

Action  by  Charles  H.  Latbrop  against  Wil- 
liam E.  Schutte  and  Samuel  Dealing.  There 
was  Judgment  for  plaintiff,  and  defendant 
Dearlng  appeals.    AfKrmed. 

Henry  C.  James  and  Blon  A  Dodge,  for 
appellant.  J.  M.  Hawthorne,  for  respond- 
ent. 


START,  a  J.  Action  brought  by  the  fa- 
ther to  recover  damages  sustained  by  his 
minor  son  by  reason  of  injuries  to  him  by 
two  Tldons  dogs  kept  by  the  defendants. 
Trial  and  verdict  for  the  plaintiff,  and  from 
an  order  denying  his  motion  for  a  new  trial 
the  defendant  Dearlng  appealed  to  this  court 
Order  affirmed.  See  61  N.  W.  24.  Cause  re- 
manded to  the  district  court  and  Judgment 
entered  for  the  plaintiff,  from  which  the 
defendant  appealed. 

1.  Appellant  claims  that  a  father  cannot 
maintain  an  action  in  his  own  name  for  an 
Injury  to  his  minor  child.  Such  action  Is 
expressly  authorised  by  Gen.  Bt  1894,  { 
5164,  as  construed  by  this  court  In  Gardner 
T.  Kellogg,  23  Minn.  463,  which  was  followed 
at  the  present  term  in  Buechner  v.  Shoe  Co. 
(Minn.)  62  N.  W.  817. 

2.  He  further  claims  that  the  statute  so 
construed  violates  the  fourteenth  amend- 
ment to  the  eonstltatlon  of  the  United 
States,  in  that  it  deprtvei  him  of  his  prop- 
erty without  due  proceM  of  law.  The  stat- 
ute^ aa  construed,  deprives  neither  the  ap- 
pellant nor  the  minor  child  oi  lus  property. 
It  simply  authorizes  the  father,  or.  In  case 
of  bis  death  or  desertion  of  his  family,  the 


mother,  as  the  natural  guardian  of  the  child, 
to  bring  the  action  for  its  l)eneflt  What- 
ever is  recovered.  If  anything,  belongs  to 
the  child,  and  the  father  Hums  It  In  trust 
for  him.  The  equitable  powers  of  the  court 
are  «mple  for  the  protection  of  the  child  and 
the  enforcement  of  the  trust,  and,  in  cases 
where  there  is  reason  to  t)elleve  that  the 
trust  will  not  be  faithtully  executed,  it  may 
require  security  from  the  father  before  any 
money  la  paid  to  him.  The  Judgment  in 
such  action  by  the  parent  Is  a  bar  to  any 
subsequent  action  for  the  same  cause  prose- 
cuted by  the  minor,  by  his  guardian,  gen- 
eral or  ad  litem,  or  by  himself,  when  he 
reaches  his  majority.    Judgment  affirmed. 


LAHIPF  et  al.  v.  HENNEPIN  COUNTY 
CATHOLIC  BUILDING  &  LOAN 
ASS'N. 
(Supreme  Court  of  Minnesota.  May  29,  1895.) 
Ck>UNTBBCLAiM— Action  to  Refobm  Moktoaoe. 
The  plaintiffs  executed  a  mortgage  to  the 
defendant  which  by  mutual  mistalse  mentioned 
a  larger  sum  as  principal  drawing  interest  than 
the  parties  had  agreed  upon,  and  thereafter  the 
plaintiffs  brought  an  action  for  the  reformation 
of  the  mortgage  as  to  the  principal  sum  and  in- 
terest The  defendant  In  its  answer  admitted 
the  mistake,  and  consented  to  the  reformation 
of  the  mortgage,  but  alleged  that  the  plaintiffs 
had  defaulted  in  the  payment  of  the  mortgage 
indebtedness,  and  demanded  its  fbreclosure. 
In  the  same  answer  it  alleged  that  idaintiffs 
had  subsequently  executed  another  mortjfage  to 
it  upon  the  same  land,  which  also  by  mutual 
mistalie  of  the  parties  mentioned  a  larger  sum 
as  principal  drawing  Interest  than  had  been 
agreed  upon  by  the  parties,  and  asked  for  its 
reformation  in  this  respect  and  also  alleging 
that  plaintiffs  had  defaulted  in  the  payment  of 
said  mortgage  indebtedness,  and  demanded  a 
foreclosure  of  the  same.  Hid,  that  the  defend- 
ant's allegation  in  its  answer  in  reference  to  the 
first  mortgage  constitutes  a  counterclaim,  be- 
cause it  is  "a  cause  of  action  arising  out  of  the 
contract  or  transaction  set  forth  in  the  com- 
plaint and  connected  with  the  subject-matter 
of  the  action."  Bdd,  also,  that  the  defendant's 
aUegation  in  Its  answer  In  reference  to  the  sec- 
ond mortgage  constituted  a  counterclaim,  be- 
cause it  was  connected  with  the  subject  of  the 
action,  which  was  the  reformation  of  the  mort- 
gage aa  to  the  consideration,  and  involves  the 
same  land  described  in  both  mortgages. 
(Syllabus  by  the  Conrt) 

Appeal  firom  district  court,  Hennepin  coun- 
ty; Seagrave  Smith,  Judge. 

Action  by  James  W.  Lahlff  and  Nellie  La- 
Iiiff  against  the  Hennepin  County  Catholic 
Building  &  Loan'  Association.  From  an  order 
sustaining  a  demurrer  to  the  answer,  defend- 
ant appeals.   Reversed. 

McHale  &  Abell,  for  apoellant  Lonls 
Tressman,  for  respondents. 

BUCK,  J.  Thhi  is  an  action  brought  by  a 
borrowing  member  of  a  mutual  building  and 
loan  association  for  the  reformation  of  a  bond 
and  mortgage  dated  June  28,  1884,  given  by 
the  plaintiffs  to  secure  the  payment  of  In- 
terest thareon  and  dues  upon  five  shares  of 
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stock  owned  by  one  of  the  plalntlSB.  The 
plaintiffs  and  defendant  agreed  at  the  time  of 
tbe  execution  of  the  bond  and  mortgage  that 
the  same  should  be  executed  to  secure  a  loan 
of  ¥460  and  interest  thereon  at  the  rate  of  6 
per  cent  per  annum,  and  for  the  payment  of 
dues  on  the  five  shares  of  stock.  By  mlRtake 
and  inadvertence  the  defendant  inserted  in 
the  bond  and  mortgage  a  condition  by  the 
terms  of  which  plaiittifls  agreed  to  pay  de- 
fendant the  sum  of  $1,000  in  monthly  Install- 
ments of  $5.25,  with  interest  at  the  rate  of  6 
per  cent  per  annum  on  the  full  $1,000. 

2.  This  is  substantially  admitted  by  the  an- 
swer, and  that  plahitlffs  are  entitled  to  a 
reformation  of  the  bond  and  mortgage  lu  this 
respect  so  that  they  shall  be  conditional  for 
the  payment  of  interest  on  $4G0,  and  not  on 
$1,000.  But  the  defendant  alleges  that  de- 
fault has  been  made  in  the  conditions  of  the 
bond  and  mortgage  providing  for  the  payment 
of  certain  portions  of  the  principal,  and  In- 
terest and  fines,  as  provided  by  the  constitu- 
tion and  by-laws  of  the  association,  and  that 
there  Is  unpaid  upon  all  of  said  indebtedness 
the  sum  of  $325.65,  with  interest  thereon  from 
June  22, 1892,  and  alleges  that  it  elects  to  fore- 
close said  mortgage  for  the  amount  due  and 
attorney's  fees.  The  defendant  further  al- 
leges In  Its  answer,  as  a  second  counterclaim 
and  defense,  that  the  plaintiff  James  W.  La- 
hlff,  subsequently  to  the  execution  of  the 
above-described  mortgage,  procured  from  the 
defendant  another  loan,  and  that  to  secure 
the  i>ayment  of  the  same  on  the  30th  day  of 
Hay,  1885,  he  and  his  wife,  NeUie  Lahlff, 
executed  another  bond  and  mortgage  on  the 
same  premises  as  those  described  in  the  first 
mortgage  for  the  sum  of  $200,  to  secure  the 
payment  of  $120,  but  demand  that  this  bond 
and  mortgage  be  reformed  so  as  to  be  con- 
ditioned for  the  payment  of  interest  on  the 
sum  of  $120,  instead  of  $200.  There  was  also 
default  in  the  payment  of  the  amount  due  on 
this  mortgage. 

3.  The  relief  prayed  for  by  the  defendant  is 
that  Judgment  be  entered  under  the  direction 
of  the  court  adjudging  the  amount  due  on  said 
bonds  and  mortgages,  with  costs  and  dis- 
bursements of  this  action,  and  the  sum  of 
$50  as  attorney's  fees,  as  provided  in  the  mort- 
gages, and  the  sale  of  the  mortgaged  prem- 
ises, to  satisfy  said  amount  costs,  and  dis- 
bursements and  attorney's  fees,  and  directing 
the  sheriff  of  said  county  to  proceed  and  sell 
the  same  according  to  law.  The  plaintiffs  de- 
murred separately  to  both  of  the  defenses 
and  counterclaims  upon  the  ground  that  upon 
their  face  they  did  not  constitute  a  defense  or 
counterclaim  to  plaintifTs  complaint  The 
court  below  sustained  the  demurr«  to  the 
answer.  Counsel  for  the  respective  parties 
agree  that  the  principal  question  to  be  de- 
ermlned  upon  this  appeal  la  whether  the  de- 
fendant can,  by  way  of  counterdaim,  ask  for 
the  foreclosure  of  these  mortgages.  It  is  ele- 
mentary law  that  a  court  of  equity  can,  by 
reason  of  fraud  or  mistake  or  accident  re- 


form an°  instrument  which  does  not  express 
the  true  Intent  and  meaning  of  the  iiarties, 
upon  satisfactory  evidence  given  for  such  pur- 
pose. 

4.  As  the  plaintiffs  have  sought  a  reforma- 
tion of  the  first  mortgage,  and  the  defendant 
of  the  second  one,  and  asked  to  have  them 
BO  made  to  conform  to  the  original  contract 
between  the  parties,  they  must  be  deemed  to 
have  Invoked  the  aid  of  the  equitable  powos 
of  the  court    It  was  necessary  for  the  plain- 
tiffs, in  order  to  have  the  mortgage  reformed, 
to  make  the  defendant  a  party  to  the  action. 
Neithw  party  could  have  the  mortgage   re- 
formed except  by  an  equitable  action,  and,  as 
both  parties  are  In  court  their  rights  sboold, 
if  possible,  be  determined  in  this  action,  rath- 
er than  either  be  driven  to  another  action. 
The  reformation  cau  now  be  made,  because 
both  parties  have  consented  to  it.     The  in- 
debtedness In  both  mortgages  Is  due.  and  the 
plaintiffs,  in  asking  for  a  reformation  of  the 
first  mortgage,  ought  to  iiermit  all  equities  be- 
tween them  to  be  adjusted,  and  a  final  de- 
termination of  their  rights  in  the  matter  to  be 
made,  without  further  litigation  or  costs.    The 
defendant  cotdd  have  united  both  of  these 
causes  of  action  existing  in  Its  behalf,  and 
have  foreclosed  both  mortgages  in  one  action. 
No  serious  question  can  arise  upon  the  right  of 
the  defendant  to  have  the  first  mortgage  fore- 
closed, because  It  is  "a  cause  of  action  arising 
out  of  the  contract  or  transaction  set  forth  in 
the  complaint  as  the  foundation  of  the  plain- 
tiffs' claim,  or  connected  with  the  subject-mat- 
ter of  the  action."    Oen.  St  1894,  S  6237,  subd. 
1.    The  second  mortgage  Is  not  one  arising 
out  of  the  contract  or  transaction  set  forth  in 
the  plaintiffs'  complaint  as  the  ground  of  the 
plaintiffs'  claim  or  cause  of  action,  but  it  is 
connected  with  the  subject  of  the  action,  be- 
cause it  Is  a  mortgage  between'  the  same  par- 
ties upon  the  Identical  piece  of  land  described 
in  the  first  mortgage.    The  subject  of  the  ac- 
tion set  forth  in  the  plaintiffs'  complaint  is  the 
mistake  as  to  the  amount  of  the  principal  snm 
which  should  draw  int^est  and  this  is  directly 
connected  with  the  land  described  In  the  first 
mortgage,  because  it  would  be  affected  by  the 
reformation  of  the  mortgage   whereby   the 
principal  sum  and  Interest  would  be  rednced. 
The  status  of  the  second  mortgage,  and  the 
question  of  its  priority,  and  the  right  to  be 
paid  out  of  the  surplus,  if  any,  are  all,  as  well 
as  the  same  land  described  in  botli  mortgages, 
involved  in  the  foreclosure  of  the  first  mort- 
gage, and  all  questions  relative  thereto  should 
be  disposed  of  on  such  foredosura     It  Is  for 
the  Interest  of  both  parties  that  all  equities  ex- 
isting between  them  as  to  these  mortgages, 
and  the  land  described  In  the  same,  be  ad- 
Jtisted  and  determined  In  this  action.     This 
procedore  will  woHe  complete  jnstlce  between 
the  parties,  and  at  the  same  time  produce  a 
practical   result— something   whldi    is   occa- 
sionally sacrificed  to  mere  fine-spun  techni- 
calities.   The  order  lustalnlng  the  demoirer 
is  therefore  rerersed. 
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HAM  ▼.  WHEATON  et  al. 
Court  of  Minnesota.     May  29,  1805.) 

OB  WaOKB  —  SUFFICIBNOT  0»  EviUBNCB. 

'Idence  considered,  and  held  sufficient  to 

e  verdict 

IS  by  the  Coart) 

.  from  municipal  court  of  Minne- 
^ndrew  Holt,  Judge. 

by  E.  I.   Ham  against  George  A. 

and  othera,  as  Wheaton,  Reynolds 
rbere  was  a  verdict  for  plaiatUI, 
)W  trial  denied.    Defendants  appeal. 

L  Long,  for  appellants.  C.  G.  Lay- 
>r  respondent 

,  J.  This  action  was  brought  to  re- 
)0.41,  damages  alleged  to  have  been 
ly  defendants'  breach  of  a  contract 
th  plaintiff,  whereby  they  hired  blm 
tlmator  in  the  sash  and  door  manu- 
l  business  for  the  term  of  one  year, 
:;ing  February  2,  18d3,  at  the  agreed 

$1,000.  Plaintiff  alleges  that  only 
las  been  paid  on  the  contract,  and 
the  5th  day  of  September,  1893,  he 
>ngfully  discharged  from  said  em- 
t,  and  that  thereafter  they  refused 
y  him  further.    The  defendants  ad- 

plaintiff  was  in  their  employ  from 
r  2,  1893,  to  September  5,  1893,  and 
y  have  paid  him  $509.59,  but  deny 
ct  for  one  year,  and  allege  that  the 
was  one  from  month  to  month,  and 
ther  allege  that  plaintiff  was  dl>- 

for  cause.  There  was  a  trial  by 
d  a  verdict  rendered  for  plaintiff 
41.  A  motion  for  a  new  trial  hav- 
1  made  and  denied,  the  defendants 
:  to  this  conrt    The  principal  issues 

were:  (1)  Was  the  contract  of  em- 
t  by  the  month  or  for  a  year?  (2) 
i  plaintiff  discharged  for  cause? 
th  of  these  Issues  the  evidence  was 
ig,  and  It  was  clearly  within  the 

of  the  Jury  to  determine  whether 
e  the  plaintiff's  evidence  or  that  of 
idants,  and  with  that  finding  we  do 
disposed  to  interfere,  because  there 

evidence  to  sustain  the  verdict 

third,  fourth,  and  fifth  assignments 

the  appellants  claim  that  the  court 

refusing  to  allow   the  witnesses 

I,  Reynolds,  and  Wheaton  to  testify 

men  of  the  defendants  were  hired, 
Dt  allowing  witnesses  to  testify  that 
rer  hired  any  men  by  the  year, 
ir  may  have  been  the  general  prac- 
lie  defendants  In  hiring  othw  men 

to  us  was  Immaterial,  as  the  issue 

ither  there  was  an  express  contract 

the  parties  of  a  hiring  by  the  month 

If  such  a  practice  existed.  It  bad 

the  elements  of  a  custom  which 
id  the  plaintiff,  nor  would  Its  admls- 
e  tended  to  show  that  defendants' 


testimony  was  more  reasonable  than  that  of 
the  plaintiff. 

The  ninth  assignment  of  error  is  based 
upon  the  ground  that  the  court  erred  in  in- 
structing the  Jury  that  they  could  take  into 
consideration  the  fact  that  defendants  did 
not  give  plaintiff  any  reason  for  discharging 
him,  considering  that  the  discharge  was 
made  for  cause.  There  was  no  error  In 
this  instruction.  It  was  a  matter  which  the 
Jury  had  a  right  to  consider  as  bearing 
ui>on  the  question  of  the  making  of  the  con- 
tract and  whether  the  defendants  dischar- 
ged the  plaintiff  without  reasonable  cause. 

The  defendants,  among  other  things,  in 
their,  tenth  assignment  of  error,  allege  mis- 
conduct of  the  Jury  and  the  plaintiff,  and 
allege  that  at  the  trial  he  asked  each  juror 
the  questions,  "Are  you  acquainted  with  the 
respondent?  Do  you  know  him?"  and  that 
they  all  answered  In  the  negative.  We 
have  searched  In  vain  through  the  record 
for  any  such  proceedings,  and  It  seems  al- 
most needless  to  say  that  whatever  occurred 
during  the  trial,  and  as  a  part  thereof,  should 
appear  in  the  setUed  case,  and.  If  not  to  be 
found  there,  this  court  will  not  consider  It 
This  applies  to  all  other  matters  to  which 
the  defendants  refer  in  their  argument  upon 
the  tenth  assignment  of  error,  and  which  do 
not  appear  In  the  settled  case.  The  other 
matters  in  the  defendants'  affidavit  other- 
wise than  those  which  should  have  appeared 
In  the  settled  case  were  contradicted  by  the 
plaintiff's  affidavit  and,  with  these  conflict- 
ing affidavits  before  us,  we  do  not  feel  dis- 
posed to  interfere  with  the  ruling  In  regard 
to  them  made  by  the  trial  court 

We  find  no  errors  In  the  record  prejudicial 
to  the  defendants,  and  the  order  denying  th* 
motion  for  a  new  trial  is  affirmed. 


DIMOND  V.  MANHEIM  et  aL 
(Supreme  Conrt  of  Minnesota.     May  24,  1895.) 

ESTOPFEIi— AOTIOX  TO   SBT  ASIDB  FOBECLOSDXB— 

Lacbbs. 
The  plaintiff  exccnted  a  mortgage  on  real 
property  containing  a  power  of  sale.  Upon  de- 
taolt  in  its  conditions,  the  assignees  of  the  mort- 
gage assumed  to  exercise  the  power  of  sole,  and 
bid  in  the  premises  for  the  amount  of  the  debt, 
which  was  more  than  the  land  was  then  worth. 
The  foreclosure  was  In  fact  Invalid,  l>ecause  of 
a  mistake  of  the  renter  of  deeds  In  recording 
the  names  of  the  assignees  of  the  mortgage.  The 
plaintiff  at  the  time  knew  of  the  foreclosure  snip. 
out  for  nearly  20  years  thereafter  asserted  no 
claim  to  the  land,  acquiesced  in  the  foreclosure. 
aI>andoned  the  land,  and  exercised  none  of  the 
rlglits  and  performed  none  of  the  duties  of  own- 
ership. In  the  meantime  the  land  was  several 
times  conveyed  for  valne  to  purchasers  who  had 
no  actual  knowledge  of  the  defect  in  the  foreclo- 
sure, and  during  all  this  time  the  purchasers  nt 
the  foreclosure  sale  and  their  grantees  In  good 
faith  claimed  title,  and  paid  all  the  taxes  on  the 
property.  After  the  lapse  of  about  20  years,  aft- 
er tne  land  had  increased  in  value  In  value  three- 
fold, and  after  both  the  mortgage  and  the  debt 
secured  thereby  (which  he  had  never  paid)  were 
barred  by  the  statute  of  limitations,  the  plaintiff 
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bronght  tUa  action  against  the  holders  of  flie 
fdrecIoBure  title  to  hare  it  adjudged  that  the  fore- 
closure was  invalid,  and  that  the  defendants  had 
no  interest  In  the  land.  Bdd,  that  plaintiff  is  es- 
topped by  Us  conduct  from  now  asserting  the  in- 
Talidity  of  the  foreclosure;  also,  that,  npon  the 
facts  of  this  case,  the  fact  that  lite  defect  in  the 
record  of  the  assignment  of  the  mortgage  might 
hare  been  discovered  by  an  examination  of  the 
records  in  the  register's  office  will  not  prevent  the 
defendants  from  insisting  on  sach  estoppel. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  St.  Louis  coun- 
ty;  S.  H.  Moer,  Judge. 

Action  by  John  Dimond  against  Joseph  A. 
Manhelm  and  others.  Plaintiff  bad  Judg- 
ment, and  defendants  appeaL     Reversed. 

Thomas  L.  Kennan  and  Cash,  Williams  & 
Chester,  for  appellants.  J.  W.  Bull,  for  re- 
spondent 

MITCHELL,  J.  This  Is  an  action  to  have 
adjudged  Told  certain  foreclosure  proceed- 
ings, which  are  the  basis  of  ■  defendants' 
claim  of  title  to  certain  real  estate,  and  to 
have  it  decreed  tliat  defendants  bare  no  title 
or  interest  tta«%in.  The  trial  conrt  found 
as  a  conclusion  of  law  that  the  plaintiff  was 
the  owner  of  the  land,  and  that  defendants 
had  no  title  to,  interest  in,  or  lien  upon  it; 
and  the  only  question  presented  by  this  ap- 
peal is  whether  this  conclusion  of  law  was 
Justified  by  the  findings  of  fad  These  find- 
ings, so  far  as  here  material,  are  as  follows: 
In  October,  1873,  the  plaintifF,  then  the  own- 
er of  the  land,  executed  to  one  Perkins  a 
mortgage  thereon  to  secure  the  payment  of 
two  promissory  notes,— one  for  $125,  paya- 
ble in  GO  days;  and  the  other  for  $470,  paya- 
ble in  a  year,— both  bearing  interest  at  10 
per  cent  per  annum  imtil  paid.  This  mort- 
gage, which  contained  the  usual  power  of 
sale,  was  duly  recorded.  In  January,  1874, 
Perkins  assigned  these  notes  and  mortgage 
to  John  Mitchell,  and  Ciaus  H.  Watke.  The 
assignment  was  filed  for  record,  and,  when 
returned  to  the  assignees,  bad  Indorsed  ui>on 
it  the  certificate  of  the  register  of  deeds 
that  it  had  been  so  recorded;  but,  by  a 
clerical  mistake  of  the  register,  the  names  of 
the  assignees  were  recorded  "Joseph  Mitchell" 
and  "Cbas.  H.  Watke."  In  July,  1874,  the 
assignees,  in  ignorance  of  the  mistake  of 
the  register,  proceeded  to  foreclose  the  mort- 
gage under  the  power  in  their  own  proper 
names,  and  bid  in  the  premises  for  $727.86, 
the  amount  of  the  debt  and  costs,  which  was 
considerably  in  excess  of  the  value  of  the 
land  at  that  time.  A  certificate  of  sale  to 
Mitchell  and  Watke,  in  regular  form,  was 
executed  and  recorded.  Plaintiff,  who  was 
a  resident  of  Duluth,  where  the  foreclosure 
proceedings  were  had,  knew  that  they  were 
being  carried  on;  and,  within  a  month  or 
two  after  the  sale,  was  inquired  of  by  the  at- 
torney of  the  assignees  of  the  mortgage 
whether  be  would  redeem.  Plaintiff  con- 
tinued to  reside  in  Duluth  until  May,  1877. 
Daring  tlie  next  two  years  he  reaided  part 


of  the  time  in  Dakota,  and  part  of  the  time 
In  Moorhead  and  Bralnerd,  in  this  state,  and 
on  one  occasion  made  a  visit  in  Duluth  of 
three  weeks.  In  May,  1879,  be  removed 
from  the  state,  but  returned  to  Duluth  la 
May,  1889,  where  be  has  ever  since  resided. 
From  the  time  of  the  foreclosure  sale,  in 
1874,  up  to  the  time  he  commenced  this  ac- 
tion, in  1894  (almost  20  years),  the  plainUCr 
paid  no  attention  to  the  land,  paid  no  taxes 
on  it,  and  neither  exercised  any  of  the  rights 
nor  performed  any  of  the  duties  of  owner- 
sblp.  During  all  this  time,  Mitchell  and 
Watke  and  their  grantees  have  claimed  to 
own  the  property,  and  have  paid  all  the  tax- 
es on  it,  amoimting  with  interest  to  $300. 
The  land  has  remained  vacant  and  unoccu- 
pied. In  January,  1886,  Watke  conveyed  his 
undivided  half  of  the  land  to  Mitchell;  and 
on  December  14,  1889,  Mitchell  sold  and  con- 
veyed the  whole  to  defendants  Manhelm  and 
Haag  for  $1,800,  part  of  which  was  paid  in 
cash,  and  the  balance,  $800,  in  one  year. 
At  the  time  of  this  sale,  Mitchell  delivered 
to  Manhelm  and  Haag  the  muniments  of 
title  to  the  land.  Including  plaintiff's  notes 
and  mortgage,  the  assignment  of  the  mort- 
gage, and  the  certificate  and  affidavits  of 
foreclosure  sale.  Before  purchasing,  they 
procured  an  abstract  of  title,  but  did  not 
examine  the  records  in  the  register  of  deed's 
office.  The  abstract  did  not  disclose  the  er- 
ror in  recording  the  assignment  of  the  mort- 
gaga  Within  three  days  after  this  pur- 
chase from  Mitchell,  upon  Manhelm  and 
Haag  informing  plaintiff  of  the  fact  he,  in 
response,  stated  to  them  that  "he  used  to 
own  said  land,"  and  shortly  afterwards  he 
handed  tbem  an  unrecorded  satisfaction  of 
a  mortgage  which  be  had  executed  on  the 
land  prior  to  the  Perkins  mortgage,  saying, 
"It  is  of  no  use  to  me,  and  it  may  do  yon 
some  good."  At  this  time  Manhelm  and 
Haag  had  not  yet  paid  to  Mitchell  the  last 
$800  of  the  purcliase  money;  and,  assum- 
ing that  it  had  not  been  paid  by  the  fore- 
closure sale,  plaintiff's  note,  secured  by  the  i 
Perkins  mortgage,  was  still  a  valid  sabslst- 
Ing  personal  obligation  against  him,  although 
the  right  to  enforce  the  mortgage  security 
was  already  barred,  by  action  In  October, 
1884,  and  under  the  power  In  October,  1888. 
Plaintiff  has  never  paid  any  part  of  the 
debt  secured  by  the  mortgage,  and  it  Is  now 
barred  by  the  statute  of  limitations.  In  Au- 
gust, 1881,  Manhelm  and  Haag  conveyed  an 
undivided  third  of  the  land  to  defendant 
AbIl  The  co^flcate  and  affidavit  of  fore- 
closure sale  and  all  of  the  subsequent  con- 
veyances under  which  defendants  derive 
their  title  were  all  recorded  shortly  after 
theiv  execution,  and  all  of  tfas  defendants 
purchased  in  good  faith,  and  without  any 
actual  knowledge  or  notice  of  the  defect  in 
the  record  of  the  assignment  of  the  Peridns 
mortgage.  Ndther  bad  plaintiff  any  actual 
knowledge  of  the  defect  until  ha  was  in- 
formed of  the  tact  bjr  an  att<»raey  la  May, 


Digitized  by 


Uoogle 


DIMOND  V.  MANHEIM. 


497 


;nce  this  suit  Plaintiff's  conten- 
at  the  foreclosure  under  which  de- 
claim title  was  void,  because,  by 
the  error  In  the  record  of  the  as- 
of  the  mortgage,  the  ownership  of 
rage  did  not  appear  of  record  to  be 
rtles  In  whose  names  It  was  fore- 
'hls  Is  virtually  admitted  by  de- 
but their  contention  Is  that  the 
Is  estopped  by  his  own  conduct 
ertlng  the  InTalidity  of  the  fore- 

iltable  doctrine  of  estoppel  by  con- 
ch Is  altogether  different  from  tecb- 
1  estoppels  in  pais,  so  far  from  be- 
ts, Is  a  favored  doctrine  of  the 
|}qultable  estoppel.  In  the  modern 
ses  from  the  "conduct"  of  a  party, 
t  word  In  its  broadest  meaning,  as 
his  spoken  or  written  words,  his 
lets,  and  his  silence  or  negative 
to  do  anything.  Its  foundation  is 
d  good  conscience;  Its  object  is  to 
ie  unconscientious  and  Inequitable 
or  enforcement  of  claims  or  rights 
ght  have  existed  or  been  enforce- 
ther  rules  of  the  law,  unless  pre- 
r  the  estoppel;  and  Its  practical 
from  motives  of  equity  and  fair 

0  create  and  vest  opposing  rights 
rty  who  obtains  the  benefit  of  the 

Pom.  Eq.  Jur.  {  802.  Horn  v. 
N.  H.  287.  While  originally  the 
>f  equity,  it  Is  now  thoroughly  In- 

1  Into  the  law,  and  Is  as  available  In 
?tion  as  in  an  equitable  one;  and 
me  time  the  courts  hesitated  to  ap- 
Bctrine  so  as  to  give  or  divest  an 
interest  In  land,  as  being  opposed 
!er  of  the  statute  of  frauds,  yet  It 
'}\  settled  that  a  person  may  by  his 
■stop  himself  from  asserting  his 
al  property,  as  well  as  to  pei-son- 
>ugh,  as  applied  to  the  former,  the 
ibould  be  carefully  and  sparingly 
nd  only  on  the  disclosure  of  clear 
.factory  grounds  of  Justice  and 
Iquitable  estoppel  has  been  defined 
feet  of  the  voluntary  conduct  of  a 
ereby  he  Is  absolutely  precluded, 
iw  and  In  equity,  from  asserting 
Ich  might  perhaps  have  otherwise 
Ither  of  property,  of  contract,  or 
',  as  against  another  p«rson,  who 
>d  faith  relied  upon  such  conduct, 
een  led  thereby  to  change  his  post 
le  worse,  and  who  on  his  part  ac- 
me corresponding  right  either  of 
of  contract,  or  of  remedy."    Pom. 

i  801.  But,  whUe  certain  general 
are  held  essential  to  create  au 
estoppel,  yet  the  courts  have  al- 
1  cautious,  as  in  the  matter  of  de- 
id,  not  to  give  a  definition  of  uni- 
plicatlon  without  modification  or 
and  without  reference  to  the  pe- 
ts of  a  particular  case.  The  au- 
are,  however,  substantially  all 
jN.w.no.6— 32 


agreed  upon  the  following  general  proposi- 
tions: First.  To  create  an  estoppel,  the  con- 
duct of  the  party  need  not  consist  of  affirma- 
tive acts  or  words.  It  may  consist  of  si- 
lence or  a  negative  omission  to  act  when  It 
was  his  duty  to  speak  or  act  Second.  It  Is 
not  necessary  that  the  facte  must  be  actual- 
ly Icnown  to  a  party  estopped.  It  is  enough 
If  the  circumstances  are  such  that  a  knowl- 
edge of  the  truth  Is  necessarily  Imputed  to 
him.  Third.  It  Is  not  necessary  that  the 
conduct  be  done  with  a  fraudulent  intention 
to  deceive,  or  with  an  actual  intention  that 
such  conduct  will  be  acted  upon  by  the  other 
party.  It  is  enough  that  the  conduct  was 
done  under  such  circumstances  that  he 
should  have  known  that  It  was  both  natural 
and  probable  that  It  would  be  so  acted  upon. 
Applying  these  general  principles  to  the 
facts  of  the  case.  It  seems  to  ns  that  there 
is  established  the  clearest  case  of  equitable 
estoppel.  The  plaintiff  knew  not  only  that 
he  had  executed  this  mortgage  containing  a 
power  of  sale,  but  also  that  the  power  had 
been  exercised  and  the  land  sold.  Instead 
of  taking  steps  to  protect  his  rights  In  the 
property,  either  by  redeeming  from  the  sale 
or  examining  the  records  to  ascertain  wheth- 
er the  power  had  been  legally  exercised,  he 
omitted  to  do  anything,  acquiesced  in  the 
foreclosure,  abandoned  the  land  to  the  sale, 
and  renounced  all  the  rights,  and  repudiated 
all  the  duties  of  ownership  for  nearly  20 
years,  during  whlcli  time  be  must  or  ought 
to  have  known  either  that  other  parties 
were  dealing  with  the  property  and  paying 
the  taxes  on  It  on  the  faith  of  the  foreclo- 
sure title,  or  else  that  his  own  title  would 
be  absolutely  divested  by  reason  of  the  non- 
payment of  taxes.  After  having  thus  utter- 
ly abandoned  the  property,  and  waited  until 
both  the  mortgage  security  and  the  debt 
Itself  had  been  barred,  he  now  seeks  to  re- 
cover the  land  relieved  of  the  burden  of  the 
mortgage  and  of  20  years'  taxes,  and  thus 
take  advantage  of  his  own  Uiches,  after  the 
land  has  increased  In  value  threefold,  to  re- 
cover vastly  more  than  he  would  have  re- 
covered had  he  seasonably  asserted  the  In- 
validity of  the  foreclosure.  Indeed,  had  he 
asserted  his  rights  promptly.  It  Is  apparent 
that  he  could  have  recovered  nothing  of  sub- 
stantial value,  for  at  that  time  the  mortgage 
debt  was  considerably  In  excess  of  the  value 
of  the  land.  It  is  no  excuse  to  say  that  he 
had  no  actual  knowledge  of  the  defect  In 
the  foreclosure  until  Informed  of  It  by  an 
attorney  in  1893.  He  had  the  means  of  as- 
certaining the  fact,  and  It  was  at  least  groa-s 
negligence  for  him  not  to  do  so.  Bausman 
V.  Faue,  45  Minn.  412,  48  N.  W.  13;  Wetzol 
v.  Transfer  Co.,  12  C.  C.  A.  490,  65  Fed.  23. 
His  conduct  did  not,  however,  consist  mere- 
ly of  silence  or  a  negative  omission  to  act. 
His  acts  and  language  to  the  defendants 
Manhelm  and  Hnag  in  December,  18S9, 
amounted  in  effect  to  on  affirmative  declara- 
tion that  he  had  no  claim  to  or  interest  in 
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the  property.  It  Is  true  that  this  was  after 
they  had  bought  of  Mitchell,  and  after  the 
mortgage  was  barred;  but  It  was  before  de- 
fendants had  paid  the  last  $800  on  their  pur- 
chase money,  and  before  plaintiffs  note  as 
his  personal  obligation  was  outlawed. 

The  plaintiff  plants  himself  squarely  on 
two  propositions:  First,  that,  as  the  Inva- 
lidity of  the  foreclosure  proceedings  ap- 
peared on  the  face  of  the  records,  be  was 
not  called  upon  to  act,  but  could  bide  bis 
time,  trusting  to  his  legal  title;  and,  second, 
that  there  could  be  no  estoppel,  because  the 
defendants  were  chargeable  with  notice  of 
the  defect  which  the  records  disclosed.  In 
this  particular  It  must  be  conceded  that  the 
case  differs  from  Bausman  v.  Faue,  supra. 
We  are  aware  that  the  general  rule  Is  that, 
when  a  party's  right  In  property  sufficiently 
appears  of  record,  mere  silence  upon  his  part 
Is  no  violation  of  duty,  and  he  Is  not  estopped 
to  assert  his  rights  against  others  dealing 
with  the  property  as  another's.  This  rule, 
however.  Is  subject  to  certain  limitations 
and  qualifications  which  the  courts  have  al- 
ways recognized.  But  in  this  case  the  con- 
duct of  the  plaintiff  did  not  consist  of  mere 
silence  as  to  an  adverse  and  hostile  title. 
The  title  under  which  defendants  claim  Is 
derived  from  plaintiff  himself.  He  executed 
a  mortgage  with  a  power  of  sale,  which  he 
knew  had  been  attempted  to  be  exercised, 
and  the  defect  which  he  la  now  asserting  is 
tbe  invalid  exercise  of  tfiat  power.  But  by 
his  conduct  he  has  for  20  years  acquiesced 
in  the  exercise  of  that  power  as  valid,  and 
abandoned  the  land  to  the  title  supposied  to 
have  been  acquired  under  it,  and  repudiated 
all  the  duties  of  ownership.  This  amounts 
to  more  than  mere  silence  in  the  presence  of 
a  claim  of  adverse  and  hostile  title.  The 
mere  fact  that  the  records  in  the  register's 
ottice  furnished  the  means  by  which  the  de- 
fendants might  have  ascertained  the  defect 
In  the  foreclosure  proceedings  is  not  of  it- 
self sufficient  to  prevent  them  from  insist- 
ing upon  an  estoppel.  It  has  been  some- 
times stated  that  in  cases  of  alleged  estoppel 
by  conduct  affecting  the  title  to  land,  if  the 
record  of  the  real  title  would  furnish  a 
means  by  which  the  other  party  might  as- 
certain the  truth,  he  cannot  claim  to  have 
been  misled,  and  cannot  insist  on  estoppel. 
Speaking  on  the  subject,  Mr.  Pomeroy  (£}q. 
Jur.  S  810)  says:  "This  conclusion,  If  cor- 
rect at  all,  Is  correct  only  within  very  nar- 
row limits,  and  must  be  applied  with  tbe 
greatest  caution.  It  must  be  strictly  con- 
lined  to  cases  where  the  conduct  creating 
tbe  alleged  estoppel  is  mere  silence."  See, 
also,  Bigelow,  Estop,  p.  594.  There  are  cases 
where  it  is  the  duty  of  a  person  to  speak  or 
act,  although  the  actual  state  of  the  title 
might  be  ascertained  by  an  examination  of 
the  records.  Hence  ail  the  elements  of  an 
equitable  estoppel  may  exist,  notwithstand- 
ing that  the  records  disclose  the  actual  state 
of  the  title;    and  the  courts  tmve  not  In- 


frequently applied  tbe  doctrine  of  estoppel 
by  conduct  in  sucli  cases,  even  when  the 
conduct  of  the  party  estopped  consisted 
merely  of  silence  and  failure  to  assert  his 
title.  Wetzel  v.  Transfer  Co.,  supra;  Couk- 
iln  V.  Wehrman,  38  Fed.  874;  Sumner  v. 
SJeaton,  47  N.  J.  Eq.  103-111,  19  Atl.  8S4. 
The  authorities  on  this  question  are  quite 
exhaustively  reviewed  in  the  opinion  of  tbe 
vice  chancellor  In  the  case  last  cited. 

In  the  case  at  bar,  in  view  of  the  conduct 
of  the  plaintiff,  in  acquiescing  in  the  fore- 
closure and  abandoning  the  land  to  it  by 
renouncing  all  the  rights  and  duties  of  own- 
er for  20  years,  he  must  have  known,  or  at 
least  was  bound  to  know,  that  other  par- 
ties would  be  dealing  with  the  property 
upon  the  supposition  that  the  title  under  the 
foreclosure  was  good.  Under  such  circum- 
stances, it  was  his  duty  to  speak  or  act  more 
promptly.  It  must  also  be  borne  In  mind 
that  the  plaintiff  and  the  defendants  did  not 
occupy  the  same  position  with  reference  to  a 
discovery  of  the  mistake  in  the  records. 
Plaintiff  was  put  exclusively  to  an  exam- 
ination of  the  records  themselves,  in  order 
to  ascertain  their  condition;  while  defend- 
ants had  the  original  assignment  of  the  Per- 
kins mortgage  with  the  official  certificate  of 
the  register  of  deeds  indorsed  that  it  had 
been  duly  recorded.  They  would  naturally 
rely  on  this  certificate,  and  It  would  not 
occur  to  a  person  even  of  ordinary  prudence 
to  examine  the  records  themselves  to  ascer- 
tain whether  it  was  true.  Ab  each  case 
must  depend  somewhat  upon  its  own  par- 
ticular facts,  it  is  perhaps  unsafe  to  gener- 
alize; but  we  are  of  the  opinion  that,  un- 
der the  facts  of  the  case,  the  fact  that  the 
defect  might  have  been  discovered  by  an 
examination  of  the  records  does  not  prevent 
the  defendants  from  insisting  upon  an  estop- 
pel. We  are  also  of  the  opinion  that  the 
facts  found  by  the  trial  court  create  an  es- 
toppel against  plaintiff's  now  asserting  the 
Invalidity  of  the  foreclosure. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded,  with  dii'ectlons  to  the  court  be- 
low to  render  Judgment  for  the  defendants, 
as  prayed  for  In  their  answer. 


WARD  et  ol.  ▼.  MUNSON. 

(Supreme  C!ourt  of  Michigaa.    June  4.  1S8S.) 

MoBTOAOBB— Presumption  or  Paymbkt — Raooo- 

NITIOX  BY  MOHTOAOOR. 

1.  Where  the  bond  secured  by  a  mortgage  is 
not  produced,  or  its  loss  accounted  for,  the  pre- 
aumntion  of  the  payment  of  the  mortgage  debt  is 
conclusive. 

2.  Where,  in  an  action  by  an  administrator 
to  foreclose  a  mortRnse,  the  Iwnd  •secured  by  the 
mortKage  is  not  produced,  evidence  that  tbe  «d- 
mmistrator  and  a  former  executor  were  directed 
to  search  for  it,  without  showing  that  they  did  so, 
is  insufficient  proof  of  its  loss  to  rebut  the  pre 
sumption  of  payment  of  the  mortgage. 

3.  In  an  action  to  foreclose  a  mortgage  as- 
sumed by  a  grantee,  the  fact  that  the  grantor 
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agreed  bi  tbe  deed  to  warrant  and  defend  against 
aU  incumbrances  except  this  mortgage,  will  not 
rebnt  the  presamption  of  i>ayment  of  the  mort- 
gage arising  apon  nonproduction  of  the  bond  tc- 
ctwed. 

4.  Where  a  mortgagee  asserts  a  mortgage  as 
an  existing  lien,  the  fact  that  the  mortgagor,  to 
purchase  his  peace,  enters  into  negotiations  for  a 
compromise,  will  not  be  held  a  recognition  by  him 
of  the  mortgage  as  an  existing  lien,  if,  during  the 
negotiations,  he  did  not  so  recognize  it,  and  the 
negotiations  are  not  completed. 

Appeal  from  drcult  court,  Kent  county, 
In  chancery;  William  B.  OroTe,  Judge. 

BUI  by  Mary  E.  Ward  and  others  against 
Henry  T.  Munson,  administrator,  for  tbe  can- 
cellation of  a  mortgage.  From  a  decree  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Sweet,  Perkins  &  Judkins,  for  appellant 
Albert  Crane,  for  appellees. 

LONG,  J.  Complainants  filed  tills  bill  to 
remove  a  cloud  from  the  title  to  lot  5,  block 
C.  of  Lewis  Porter's  addition  to  tbe  city  of 
Grand  Rapids.  The  claimed  cloud  upon  the 
title  is  a  mortgage  executed  by  Leander  A. 
Forward  to  Lewis  Porter  on  June  29,  1870, 
and  recorded  July  1,  1870.  It  appears  that 
Forward,  at  the  time  of  the  execution  of  this 
mortgage,  was  the  owner  of  tbe  lot  in  ques- 
tion. The  title  to  the  lot  came  to  the  com- 
plainants through  several  mesne  convey- 
ances. (1)  It  Is  claimed  that  this  mortgage 
has  been  paid;  (2)  that  it  is  barred  by  the 
statute  of  limitations.  January  U,  18S1, 
I^ewls  Porter  died.  His  executors  filed  an 
inventory  of  his  estate,  but  this  mortgage 
was  not  Included.  The  mortgage,  it  is  claim- 
ed, was  subsequently  discovered  among  his 
papers,  and  application  was  made  to  the  pro- 
bate court  of  Kent  county  for  the  appoint- 
ment of  an  administrator  de  bonis  non.  This 
order  was  made  on  May  8,  1893,  appoint- 
ing the  defendant.  Claim  was  then  made  for 
the  payment  of  the  mortgage,  and  attempts 
were  made  to  obtain  a  settlement.  Upon  the 
filing  of  the  bin  the  defendant  answered, 
and  claimed  the  benefit  of  cross  bill  asking 
a  decree  of  foreclosure  of  the  mortgage.  The 
case  was  heard  in  open  court,  and  a  decree 
entered,  finding  that  the  mortgage  had  been 
paid,  and  directing  Its  discharge  of  record, 
with  costs  to  complainant.  We  think  but 
two  questions  need  be  discussed. 

1.  It  appears  that  Forward  deeded  this  lot 
to  LInsley  on  October  2,  1873,  and  on  August 
24,  1877,  Alfred  Ward,  the  husband  of  com- 
plainant Mary  £.  Ward,  purchased  and  went 
idto  possession.  S^m  that  time  forward  he 
lived  there,  until  his  death,  in  June,  1883. 
His  wife  and  children  still  occupy  the  prem- 
ises. Mrs.  Ward  testifies  that  they  paid 
$2,000  for  the  lot  and  at  the  time  of  the 
purchase  she  heard  nothing  about  the  mort- 
gage, and  she  says  she  does  not  think  any 
deduction  was  made  from  the  purchase  mon- 
ey by  reason  of  it.  The  mortgagee,  Lewis 
Porter,  resided  in  the  state  of  New  York, 
and,  80  far  as  tbe  record  shows,  no  claim 


was  made  under  the  mortgage  by  him,  and 
no  claim  was  made  under  It  until  about  the 
year  1891.  The  mortgage  was  to  become  due 
In  five  years  from  its  date,  according  to  a 
certain  bond  of  even  date,  executed  by  For- 
ward to  Porter.  The  defendant  sets  up  la 
bis  answer  that  the  mortgage  was  a  subsist- 
ing lien,  but  that  it  had  been  mislaid,  and 
"that  this  defendant  did  not  know  of  its 
existence  until  on  or  about  the  2d  day  of 
April,  1891,  when  he  accidentally  discovered 
the  same  among  certain  papers  belonging  to 
the  estate  of  said  Lewis  Porter."  There  is 
no  allegation  in  the  answer  or  cross  bill  that 
the  bond  to  which  the  mortgage  is  collateral 
was  ever  in  the  possession  of  the  defendant, 
or  that  It  had  been  lost  or  destroyed  by 
accident.  On  the  hearing  the  original  mort- 
gage was  put  in  evidence.  It  did  not  show 
any  of  the  principal  or  Interest  paid,  so  far 
as  the  complainants'  lot  Is  concerned.  The 
mortgage  was  originally  given  for  $1,760, 
and  covered  several  lots;  and  by  a  stipula- 
tion In  the  mortgage  It  was  to  be  released 
as  the  lots  were  sold.  Sevetjil  lots  were  sold, 
and  the  Indorsements  upon  the  mortgage  re- 
late to  those  sold.  It  was  claimed  that  the 
remainder  of  the  mortgage  of  $360  and  In- 
terest from  date  was  a  Hen  upon  the  com- 
plainants' lot  When  the  mortgage  was  put 
In  evidence,  the  court  asked  about  the  bond, 
and  counsel  for  defendant  stated,  "The  bond 
is  lost"  It  was  not  produced  upon  the  trial. 
It  appeared  that  Mr.  Porter,  the  mortgagee, 
was  dead.  His  administrator  de  bonis  non 
now  lived  out  of  the  state.  Mr.  Blair,  one 
of  the  executors  under  the  will,  who  resided 
In  his  lifetime  at  Grand  Rapids,  was  dead. 
The  only  proof  of  the  loss  of  the  bond  was 
that  of  Mr.  Sweet  one  of  the  defendant's 
counsel,  who  testified:  "I  might  say  In  re- 
gard to  tbe  bond  that  I  caused  a  search  to 
be  made  by  Mr.  Munson,  and  also  Mr.  Blair, 
and  since  bis  death  by  Charles  Blair,  for  the 
bond,  and  have  not  been  able  to  find  It 
among  any  of  Mr.  Porter's  papers,  or  any- 
where; and  this  mortgage  was  only  found 
after  the  estate  had  been  closed."  This  was 
not  a  sufficient  explanation  of  tbe  reason  for 
the  nonproduction  of  the  bond.  The  defend- 
ant was  asserting  the  mortgage  as  a  valid 
lien  upon  the  premises.  The  law  would  not 
raise  a  presumption  of  nonpayment,  but  of 
payment  when  due,  unless  the  contrary  was 
shown  by  the  production  of  the  bond,  or  oth- 
er evidenc^  repelling  the  presumption  of  law 
when  the  bond  could  not  be  produced. 
Bailey  v.  Gould,  Walk.  Ch.  478.  In  Bassett 
T.  Hathaway,  9  Mich.  28,  the  bill  was  filed 
to  foreclose  the  mortgage.  The  note  was 
not  produced,  and  It  was  said:  "It  was  said 
in  Bailey  v.  Gould,  Walk.  Ch.  478,  that  un- 
less  the  note  accompanying  a  mortgage  la 
produced  or  accounted  for.  It  must  be  pre- 
sumed paid  as  against  the  party  setting  up 
the  mortgage.  This  is  In  accordance  with 
well-settled  principles.  In  the  case  now  be- 
fore us,  the  notes  are  not  produced,  and  we 
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are  entirely  without  evidence  of  their  exist- 
ence or  ownership  at  the  present  time."  la 
George  v.  Ludlow,  66  Mich.  176,  33  N.  W. 
169,  the  cases  of  Bailey  v.  Oould  and  Bassett 
T.  Hathaway  were  referred  to  and  approyed. 
It  was  further  said:  "For  aught  that  ap- 
pears In  this  case,  Mr.  Pearl  might  have  re- 
ceipted payment  of  the  notes  and  mortgage 
before  he  died,  and,  If  they  were  produced, 
might  be  found  to  furnish  the  evidence  es- 
labllahlng  the  fact.  A  decree  will  not  be 
made  on  the  foreclosure  of  a  mortgage  with- 
out producing  the  securities,  unless  their  ab- 
sence Is  accounted  for  by  clear  and  con- 
clusive proof."  In  Bergen  v.  Urbahn,  83  N. 
Y.  40,  the  action  was  to  foreclose  mortgage. 
Upon  the  hearing  the  plaintiff  did  not  pi-o- 
duce  the  bond,  nor  account  for  Its  nonpro- 
ductlon.  It  was  said:  The  case  "is  subject 
to  the  rule  which  makes  the  nonproduction 
of  the  bond  referred  to  In  the  mortgage'  evi- 
dence of  the  nonexistence  or  discharge  of 
the  mortgage  debt,  and,  when  unexplained, 
Is  conclusive  against  the  plalntHfs  right  to 
recover."  Buckmaster  v.  Kelly,  15  Fla.  180; 
Butler  V.  Washington,  28  S.  C.  607,  5  S.  B. 
601;  and  Field  v.  Anderson,  56  Ark.  546,  18 
S.  W.  1068,  where  the  same  doctrine  is  laid 
down.  Mr.  Sweet's  testimony  only  goes  to 
the  extent  of  showing  that  he  advised  Mr. 
Munson  and  the  Blalrs  to  make  search. 
Whether  they  did  or  did  not  does  not  appear. 
Mr.  Munson  lives  in  the  state  of  New  York; 
was  one  of  the  executors  under  the  will  of 
the  mortgagee.  Mr.  Forward,  the  mortgagor, 
is  not  produced,  and  the  case  utterly  falls  to 
show  that  the  bond  was  lost,  or  whether  it 
had  been  paid  and  delivered  up  to  Forward, 
who  executed  It  Aside  from  these  consid- 
erations, there  is  a  strong  presumption  of 
payment  arising  out  of  the  facts  that  Lewis 
J.  Porter,  in  his  lifetime,  never,  so  far  as 
shown  by  this  record,  called  upon  Mr.  Ward 
for  payment,  and  the  lapse  of  time  after  the 
mortgage  became  due  to  the  date  when  It 
was  found  In  Mr.  Porter's  papers,  as  well 
as  the  fact  that  the  mortgage  was  not  men- 
tioned In  the  Inventory  of  the  property  of 
the  estate  of  Mr.  Porter.  Counsel  for  de- 
fendant contended  that,  Inasmuch  as  the 
deed  from  Porter  to  Mr.  Ward  contained  the 
exception  that  the  premises  are  "free  from 
all  incumbrance  whatever,  except  a  certain 
mortgage  from  I^eander  A.  Forward  to  Lewis 
Porter,  and  that  he  will,  and  his  heirs,  execu- 
tors, and  administrators  shall,  w^trrant  and 
defend  the  same  against  all  lawful  claims 
whatever,  except  as  against  the  above-men- 
tioned mortgage,"  therefore  no  presumption 
of  payment  arises.  It  would  be  evidence 
that  the  mortgage  was  not  paid  at  that  time, 
and  that  Ward  took  the  property  subject  to 
it;  but  that  deed  Is  dated  in  August,  1877, 
and  Alfred  Ward  and  his  fftmlly  have  been 
In  actual  and  open  possession  of  the  prem- 
ises ever  since,  and  yet  no  proof  Is  offered  to 
show  that  Ward,  or  any  of  his  family,  wer« 
ever  called  upon  to  pay  it  during  those  years. 


These  facts  would  not  rebut  the  presumption 
of  payment  of  the  mortgage  which  arises 
from  the  non-production  of  the  bond. 

2.  Contention  is  made  that  the  mortgage 
was  recognized  as  a  subsisting  Hen  by  Mr. 
Ward,  and  by  Mrs.  Ward  after  it  was  found. 
It  appears  that  an  effort  was  made  to  com- 
promise the  matter,  and  at  one  time  there 
seems  to  have  been  an  agreement  upon  the 
amount  to  be  paid  when  the  proper  papers 
were  executed ;  but  the  parties  did  not  agree 
upon  what  tlie  nature  of  the  papers  should 
be.  Complainant  or  Mr.  Ward  Insisted  that 
the  adminLstrator  de  bonis  non  should  be 
appointed,  and  a  conveyance  made  by  him. 
Such  administrator  was  appointed,  and  a 
contention  then  arose  over  the  question  of 
costs  of  those  proceedings.  The  Wards  re- 
fused to  pay  those  expenses,  and  negotia- 
tions came  to  an  end.  There  Is  nothing  in 
the  record  showing  that  In  those  negotia- 
tions the  Wards  recognized  the  mortgage  as 
a  subsisting  Uen.  They  had  a  right  to  buy 
their  peace.  It  becomes  unnecessary  to  dis- 
cuss the  question  of  the  statute  of  limita- 
tions. We  think  the  court  below  properly 
held  the  mortgage  paid,  and  that  decree  will 
be  affirmed,  with  costs.  The  other  justices 
concurred. 


SIMONS  V.  TOWNSHIP  OF  OASGO. 
(Snpreme  Court  of  Michigan.    June  4,  18%.) 

D2PKCTITE  HlOHWATS. 

Plaintiff's  horse,  while  being  driven  over 
a  culvert,  which  was  without  guard  mils,  on  a 
narrow  road,  beside  an  embankment,  shied  at  a 
hole  in  the  roadway,  and  fell  from  the  culvert. 
Hdd,  that  the  hole  in  the  roadwar,  the  narrow- 
ness of  the  road,  and  want  of  guard  rails  were 
concurring  causes  of  the  accident. 

Error  to  circuit  court,  St  Clair  county; 
Samuel  W.  Vance,  Judge. 

Action  by  William  R.  Simons  against  the 
township  of  Casco.  There  was  a  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Allirmed. 

Chadwidc  &  Mcllwain  and  H.  W.  Stevens, 
for  appellant   Hovey  &  Mulr.  for  appellee. 

liONO,  J.  The  plaintiff  was  driving  along 
a  public  highway  In  defendant  township, 
when  his  horse  to<A  fright,  aa  It  Is  claimed, 
at  a  hole  In  the  traveled  part  of  the  way, 
and  Jumped  suddenly  over  the  embankment 
Plaintiff  was  seriously  Injured,  and  this  ac- 
tion is  brought  to  recover  damages  in  con- 
sequence thereof.  It  appears  that  at  the 
place  of  the  accident  the  highway  crosses 
over  a  ravine  by  a  culvert  some  6  feet  high. 
The  highway  Is  built  op  across  this  ravine 
for  quite  a  distance,  and  at  the  top  is  some 
30  feet  wide,  until,  arriving  within  40  feet 
of  the  culvert,  it  narrows  to  18  or  14  feet 
on  top.  The  culvert  is  6  feet  high,  made  of 
planks  16  feet  long,  and  extending  about  a 
foot  beyond  the  embankment,  and   of   the 
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about  8  feet.  At  the  sonthwesterly 
the  culvert,  and  extending  across 
Idle  of  the  traTCled  track,  there  was 
r  washout,  some  2  feet  wide,  and 
7  feet  long.  The  depth  Is  variously 
by  the  witnesses  at  from  1  to  2 
had  been  filled  occasionally,  and 
[Shed  out.  Some  of  the  witnesses 
at  there  was  room  enough  by  the 
Is  washout  to  drive  over  the  culvert. 
IS  no  railing  or  barriers  along  the 
ent.  The  condition  of  the  highway 
rently  well  known  to  the  oflBcers  of 
ishlp.  The  plaintiff  Is  a  farmer, 
years  of  age.  He  had  often  driven 
highway.  It  was  Just  getting  dark 
ve  there.  He  claims  to  have  driven 
k  as  he  approached  the  place.  The 
}  17  years  old,  and  kind  and  steady. 
It  was  a  bad  place,  and  claims  to 
en  carefully;  but  when  he  got  neat^ 
culvert  his  horse  shied  at  the  hole, 
}ed  over  the  embankment  on  the 
>.  The  horse  and  buggy  went  over, 
him  with  It.  Some  hair  was  found 
ids  of  the  pinnk.  He  was  severely 
md  testifies  that  the  last  thing  be 
•ed  was  the  horse  shied  at  the  hole, 
brought  some  of  the  neighbors  to 
1  found  him  in  the  ravine.  At  the 
the  testimony,  counsel  for  defend- 
Itted  five  special  questions  to  the 
roUows:  "(1)  Was  the  hole  in  the 
1  an  object  that  a  township  officer 
asonably  anticipate  that  It  would 
■ses  to  shy  oft  over  the  end  of  the 
(2)  Was  the  causeway  in  question 
angerous  place  upon  the  highway 
ownship  officer,  using  reasonable 
should  have  placed  railing  on  the 
•der  to  have  made  the  road  reason- 
and  fit  for  public  travel?  (3)  Do 
find  the  short  embankment  or  fill 
side  of  this  culvert  was  of  a  rea- 
lafe  width  on  the  surface  for  ordl- 
el  in  that  vicinity  by  ordinary  gen- 
roadworthy  horses  and  ordinarily 
riving?  (4)  Do  the  Jury  find  that 
tiff  drove  or  allowed  the  horse  to 
the  traveled  way  on  account  of  the 
of  the  night,  or  through  Inability  to 
sadway  or  objects  In  the  roadway? 
be  Jury  find  that  the  plaintiff  was 
or  failed  to  exercise  due  or  ordl- 
>  in  driving  at  this  place.  In  view  of 
ted  knowledge  and  familiarity  with 
f"  To  the  first  and  second  questions 
answered,  "Yes,"  and  to  the  others, 
3e  Jury  returned  a  verdict  in  favor 
aintlft. 

ntended  that  there  was  no  evidence 
horse  shied  at  the  hole;  that  from 
tiff's  own  testimony  it  appears  that 
o  conception  Just  how  the  accident 
:.  We  think  it  appears  clearly  from 
tiff^B  testimony  that  the  horse  shied 
)le,  or  at  least  there  was  evidence 
Ich  the  Jury  would  be  Justified  In 


80  finding.  The  declaration  contains  three 
counts.  The  first  count  alleges  the  danger- 
ous washout  as  the  proximate  cause  of  the 
Injury.  The  second  count  attributes  the  In- 
Jury  to  the  failure  to  qjalntaln  railings  or 
barriers.  The  third  count  attributes  the  ii* 
Jury  to  the  narrowness  of  the  wav,  the  prox- 
imity of  the  traveled  track  to  the  edge  of 
the  causeway,  the  existence  of  the  dangerous 
washout,  and  the  want  of  railings,  combined, 
as  the  proximate  cause.  Counsel  for  defend- 
ant contends  that  the  proximate  cause  of  the 
injury  was  that  the  plaintiff's  horse  took 
fright  at  the  hole,  and  the  court  erred  in  not 
so  charging.  The  court.  In  Its  charge,  direct- 
ed the  attention  of  the  Jury  to  the  claims 
made  by  counsel  for  plaintiff  that  the  road- 
way was  defective.  In  not  being  built  of 
proper  width  at  the  top  of  the  embankment, 
th&  want  of  railings  or  barriers,  and  the  de- 
fect occasioned  by  the  hole  or  washout;  and 
that  it  was  the  duty  of  the  defendant  to 
maintain  a  highway  which  was  reasonably 
safe  and  fit  for  travel;  and,  If  they  found, 
under  the  testimony,  that  the  highway  was 
In  a  condition  reasonably  safe  and  fit  for 
travel,  the  plaintiff  could  not  recover;  and 
further,  that  the  township  was  not  liable  for 
auy  defect  in  the  highway,  unless  the  defect 
Itself  was  the  proximate  cause  of  the  in- 
Jury  complained  of.  The  complaint  made 
of  this  charge  Is  that  the  court  permitted 
the  Jury  to  take  Into  consideration  the  want 
of  barriers,  and  the  width  of  the  roadway, 
as  well  as  the  washout,  as  the  proximate 
cause  of  the  Injury.  The  charge  was  In  ac- 
cordance with  the  settled  rule  of  law  in  this 
and  other  states.  These  defects  were  appar- 
ently concurring  causes.  The  hole  caused 
the  horse  to  shy,  and  by  reason  of  the  nar- 
rowness of  the  roadway  and  want  of  bar- 
riers the  horse  went  over  Into  the  ravine. 
In  Houfe  v.  Town  of  Fulton,  29  Wis.  296. 
It  was  held  that  "where,  besides  the  defect 
In  the  highway,  there  Is  another  proximate 
cause  contributing  directly  to  produce  the 
Injury,  which  cause  Is  not  attributable  to  the 
plaintiff's  negligence,  nor  that  of  any  third 
person,  the  town  Is  still  liable.  In  case  the 
Jury  find  that  the  damages  would  not  have 
been  sustained  but  for  the  defect  in  the  way." 
It  appeared  in  that,  case  that  the  plaintiff 
was  riding  over  a  bridge  without  guards, 
when  his  horse  suddenly  stopped,  staggered, 
and  fell  sidewise,  and  went  over  the  side  of 
the  bridge  into  the  river,  carrying  the  plain- 
tiff with  him.  The  same  rule  Is  stated  in 
Hunt  V.  Town  of  Pownal,  9  Vt.  411;  Palmer 
V.  Inhabitants  of  Andover,  56  Mass.  600. 
See,  also,  Gage  v.  Railroad  Co.  (decided  at 
present  term)  63  N.  W.  318.  In  the  present 
case,  however,  the  defendant  Is  responsible 
for  all  the  defects  which  caused  the  Injury. 
Selleck  v.  Railway  Co.,  93  Mich.  375,  53  N. 
W.  556.  The  declaration  in  the  third  count 
alleges  all  the  defects  combined  as  producing 
the  injury  complained  of,  and  very  properlj 
the  court  submitted  the  question  to  the  Jurj 
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whether  the  proximate  cause  was  one  or  all 
the  defects  combined  which  produced  the  In- 
Jury.  Counsel  contends  that  the  case  comes 
within  the  rule  laid  down  in  Beall  v.  Town- 
ship of  Athens,  81  Mich.  541,  45  N.  W.  1014. 
In  that  case,  howefer,  the  log  at  which  the 
horse  took  fright  was  outside  the  traveled 
part  of  the  way.  We  And  no  error  in  the 
record.  Judgment  must  be  affirmed.  The 
other  Justices  concurred. 


JACOB  ▼.  FLINT  &  P.  M.  R.  CO. 

(Sapreme  Court  of  Michigan.   Mar  28, 1895.) 

Cabriebs  —  Injuries  to  Passekoek— Contribu- 

TOHT   XeOLIOENCB. 

The  brakeman,  when  the  train  on  which 
plaintiff,  a  girl  18  years  old,  used  to  traTeling, 
was  a  passenger,  came  to  a  full  stop  before  reach- 
ing the  station,  called  ont  the  station,  and  plain- 
tiff thereupon  left  the  car,  and  went  out  on  the 
platform  on  whidi  the  brakeman  was  standing, 
and,  thinking  she  had  passed  her  station,  stepped 
off  the  train  while  it  was  moving  about  four 
miles  an  hour.  Bdd,  plaintiff  was  guilty  of  con- 
tributory negligence.  McGratb,  G.  J.,  and 
Montgomery,  J.,  dissenting. 

Error  to  circuit  court,  Tuscola  county;  Wat- 
son Beach,  Judge. 

Action  by  Clara  B.  Jacob,  by  her  next 
friend,  against  the  Flint  &  Pere  Marquette 
Railroad  Company  for  personal  injury.  From 
a  Judgment  for  the  defendant,  plaintiff  brings 
error.    Affirmed. 

Black  &  Dodge,  for  appellant  Hanchett 
&  Hanchett  for  appellee. 

HOOKER,  J.  The  plaintiff  was  Injured  by 
alighting  or  being  thrown  from  the  defend- 
ant's passenger  coach,  and  appeals  from  a 
Judgment  against  her,  upon  a  verdict  by  di- 
rection of  the  court.  She  was  a  young  wo- 
man of  18  years,  and,  according  to  her  testi- 
mony, she  asked  the  brakeman,  when  he  pass- 
ed her,  after  calling  Juniata,  a  station  six 
miles  from  Vassar,  if  he  called  Vassar  sta- 
tion, to  which  he  answered:  "No;  the  next 
stop  Is  Vassar.  Get  your  things  ready."  He 
soon  after  came  through  the  car  again,  and 
called,  "Vassar;  change  cars  for  Carol"  She 
said  that  she  got  up  and  followed  him  out, 
expecting  him  to  help  her  off.  The  train  had 
stopped  before  the  brakeman  called,  "Vas- 
sar; change  cars  for  Carol"  She  did  not  notice 
the  train  moving  until  she  got  on  the  plat- 
form. She  says  that  the  brakeman  stood  up- 
on the  platform  all  of  the  time  she  was  look- 
ing, but  that  she  did  not  speak  to  blm,  nor 
did  he  speak  to  her.  Her  testimony  shows 
that  she  supposed  "she  had  been  carried  by 
the  station,  and  she  looked  for  a  convenient 
place  to  get  off,  to  prevent  being  carried  by, 
and  that,  had  she  seen  a  place  where  she 
thought  she  could  get  off,  she  would  have 
tried  to  get  off  some  way."  This  was  in  an- 
swer to  the  question,  "Then.  If  you  saw  a 
place  where  you  thought  you  could  get  off. 
you  Intended  to  Jump?"     Again  she  said,  "I 


was  looking  to  see  If  I  could  make  an  effort 
to  get  off  the  train."  On  redirect  she  said 
that  she  thought  she  had  been  carried  by,  and 
was  looking  for  a  place  to  get  off;  that  she  ex- 
pected to  get  off  beyond  the  station,  but  only 
If  there  was  a  place  to  get  off;  adding:  "I  was 
looking  for  the  station.  I  did  not  know  that  I 
had  l>een  canied  by.  I  thought  I  had."  There 
was  nothing  to  indicate  that  she  thought  she 
was  getting  off  at  the  station,  and  she  says 
that  the  speed  of  the  train  was  increasing. 
She  did  not  remember  going  down  one  or 
more  steps,  and  thought  she  did  not  step  off 
the  train,  but  repeatedly  said  that  she  could 
not  remember  and  did  not  know  whether 
she  did  or  not  A  passenger  named  Cowing 
said  that  the  lady  passed  out  Just  as  the 
brakeman  shut  the  door  after  passing  Into  the 
car  in  front  He  said:  "He  had  no  sooner 
shut  the  second  door  Into  the  next  car,  until 
the  lady  passed  out  She  dashed  off.  The 
next  he  saw  it  appeared  to  be  where  she 
bounded  back  from  the  fence  there.  It  look- 
ed Just  like  a  ball  of  clothes  thrown  against 
the  fence  and  bound  back.  Witness  suppos- 
ed it  was  the  same  girl,  from  her  numing  out 
and  getting  off  there.  She  Just  rushed  right 
out  She  hesitated  a  little  when  she  got  to 
the  door,  and  she  stepped  outside  of  the  car. 
He  thought  she  and  the  brakeman  were  not 
on  the  platform  together.  Did  not  see  him 
there  at  that  time."  Another  witness  testi- 
fied that  the  fence  was  about  three  feet  from 
the  rails,  and  sloped  back.  Could  not  say 
whether  there  was  room  for  a  person  to  pasa 
between  the  fence  and  a  train.  A  person  on 
the  lower  step  would  be  from  1^  to  2  feet 
clear  of  the  fence  going  past  It  should  lie 
remarked  that  this  fence  was  at  right  angles 
to  the  track  at  a  cattle  guard,  by  which  she 
sat  when  found.  Clara  Hardy,  a  paKsenger. 
saw  her  go  out  and  walk  right  down  the  step 
while  the  cars  were  going.  Saw  her  step- 
ping down.  Did  not  see  her  step  off.  A  Mr. 
Lloyd  followed  her  out,  and  saw  her  go  down 
the  step,  and  step  off  the  car.  He  was  right 
behind  her  on  the  platform,  probably  two 
steps  from  her.  On  cross-examination  he 
was  asked,  "Can  you  say  that  she  fell  off  or 
stepped  off?"  Answer:  "To  me,  she  Jnst 
deliberately  stepped  off,  right  before  my  eyes. 
That  Is  the  way  it  appeared."  The  witness 
at  once  notified  the  brakeman,  and  the  train 
was  stopped.  The  cause  of  the  previous  stop 
wag  a  railroad  crossing,  a  short  distance 
from  Vassar,  which  place  the  train  had  not 
reached.  This  embodies  the  substance  ot  aJ 
the  testimony  upon  the  subject  of  her  getting 
off  the  train.  The  theory  that  she  was  thrown 
off,  if  to  be  accepted,  must  \>e  based  upon 
the  folktwing  statements,  viz.:  (1)  That  she 
was  on  the  platform,  looking  for  a  convenient 
place  to  alight;  (2)  that  she  thought  she  di*l 
not  Jump;  and  (3)  that  It  looked  to  a  passen- 
ger like  a  bundle  of  rags  hurled  or  thrown 
against  the  fence.  The  last  is  as  consistent 
with  a  step  or  a  Jump  from  the  train  as  it  is 
with  her  being  thrown  from  the  train;  t>ie 
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not  inconsistent  with  the  statement 
itepped  off;  while  the  first  la  an  opin- 
y,  which  her  own  testimony  shows  to 
been  based  upon  knowledge  or  recol- 
Having  said  that  she  neither  recol- 
r  knew  how  she  got  off,  there  was 
ety  in  allowing  her  to  give  an  opin- 
Dce  we  must  conclude  that  she  step- 
le  car,  to  avoid  being  carried  by  her 
It  a  cattle  guard,  when  the  train 
g  tliree  or  four  miles  an  hour  at  the 
lie  states  tliat  it  was  so  dark  that 
I  not  see,  and  there  is  protuibly  room 
lat  she  acted  impulsively,  believing 
ivas  I>eing  carried  beyond  her  destln- 
>o  these  facta  constitute  contributory 
e?  If  there  had  been  no  announce- 
id  she  liad  done  this,  there  would 
n  little  chance  to  claim  that  she  was 
gent  Had  a  passenger  said,  "You 
jr  get  out  here  quicldy,  or  you  will 
J  by,"  and  she  haa  gone  to  the  plat- 
find  the  cars  moving,  she  would 
m  as  likely  to  act  Impulsively  as 
ese  circumstances.  The  only  dlffer- 
ild  be  that  in  such  case  her  sudden 
It  would  have  been  caused  by  a  third 
vhile  in  this  instance  it  is  said  to 
a  caused  by  the  negligent  act  of  the 
1.  In  other  words,  it  is  not  to  be 
jntributory  negligence,  because  the 
t's  act  caused  an  impulse  to  do  that 
IB  negligent;  in  other  words,  caused 
e  upon  her  part  Such  a  claim  as 
bt  be  urged  In  many  cases  of  negli- 
3ut  the  true  test  la  "the  conduct  of 
irlly  prudent  person."  It  will  not  be 
I  that  an  18  year  old  girl,  traveling 
30  has  traveled  on  cars  before  over 
road,  who  expects  the  brakeman  to 
alight,  and  is  suri)rised  that  be  does 
iich  a  novice  as  to  be  relieved  from 
lary  rules  of  contributory  negligence, 
be  presumed  to  be  as  mature  intel- 
as  a  man  of  21.  In  some  states  it 
;e  of  majority.  Railway  passeuKera 
imed  to  know  the  every-day  inclaenu 
id  travel.  Mitchell  v.  Railway  Co., 
236, 16  N.  W.  388;  Mlnock  v.  Railway 
Iich.  425,  56  N.  W.  780.  It  certainly 
Imprudent  for  a  person  to  step  Into 
guard, '  in  daylight,  from  a  train  Iti 
bough  going  but  three  or  four  miles 
and  more  impitident  to  do  so  where 
lark  that  the  cattle  guard  cannot  be 

inecessary  to  review  the  cases  from 
■tes,  cited  by  counsel  for  the  respec- 
:le8,  inasmuch  as  our  own  autbori- 
decisive.  In  Railroad  Co.  v.  Bangs, 
471,  11  N.  W.  27U,  the  plnintltt, 
that  he  was  being  carried  by  bis 
Jumped  from  tlie  lower  step  of  the 
liile  it  was  going  at  the  rate  of  six 
hour.  Mr.  Justice  Campbell,  speak- 
the  court,  said:  "We  have  i-etuc- 
It  ourselves  compelled  to  bold  that, 
udgment,  such  conduct  is  beyond 


any  question  negligence,  and  that  the  jury 
should  have  been  so  instructed.  The  fact 
that  many  persons  take  the  risk  of  leaving 
cars  in  motion  does  not  make  them  any  the 
leas  risks  which  they  have  no  right  to  lay 
at  the  door  of  the  railroad  companies.  No 
company  can  use  effectively  coercive  pow- 
ers to  keep  passengera  from  doing  such 
things.  All  persons  of  sound  mind  must  be 
held  responsible  for  knowledge  of  the  usual 
risks  of  such  traveling.  Everyone  is  sup- 
posed to  know  that  a  fall  beside  a  moving 
train  Is  very  likely  to  bring  some  part  of  the 
body  or  limbs  in  danger  of  being  crushed. 
Every  one  la  supposed  to  know  that  in  jump- 
ing from  a  vehicle  running  six  miles  an  hour, 
or  much  less,  he  stands  a  good  many  chances 
of  falling  or  being  unable  to  fully  control 
his  movements,  and  that  falling  near  a  train 
is  always  dangerous.  No  doubt  every  one 
who  tries  such  an  experiment  persuades 
himself  that  be  will  escape,  but  it  is  Im- 
possible to  supiwse  any  one  of  common  sense 
does  not  know  that  there  is  danger."  Mitch- 
ell V.  Railway  Co.,  51  Mich.  237,  16  N.  W. 
388,  arose  over  an  accident  somewhat  simi- 
lar, but  the  question  of  contributory  negli- 
gence did  not  arise.  It  turned  on  the  ab- 
sence of  negligence.  In  Werbowlsky  v.  Rail- 
way Co.,  86  Mich.  23C,  48  N.  W.  1097,  Mr.  Jus- 
tice McGrath  said:  "A  passenger  who  volun- 
tarily jumps  on  or  off  from  a  car  while  it  is  In 
motion  does  so  at  his  own  peril,  and  tliat  cou- 
struction  cannot  be  said  to  be  defective  which 
is  only  unsafe  in  view  of  such  conduct."  An 
attempt  is  made  to  distinguish  these  cases 
from  the  one  before  us,  it  being  contended 
that  the  negligence  of  the  defendant  put  the 
plaintiff  in  a  position  where  she  was  called 
upon  to  act  suddenly;  and  where,  under  such 
circumstances,  she  yields  to  an  impulse,  and 
was  injured,  she  might  recover,  and,  at  all 
events,  it  is  a  question  for  the  jury.  Two  Michi- 
gan cases  are  relied  on,  to  support  this  doc- 
trine: McCaslin  V.  Railway  Co.,  93  Mich. 
553,  53  N.  W.  724;  Cousins  v.  Railway  Co., 
96  Mich.  386.  56  N.  W.  14.  Both  are  dis- 
tlnguisbable  in  important  particulars.  In  the 
first  of  these  the  train  stopped  at  the  sta- 
tion. The  plaintiff,  a  woman,  followed  two 
companions  off  the  train.  They  alighted  In 
safety,  when  the  conductor  gave  the  signal 
to  start  As  she  went  to  step  off,  with  the 
assistance  of  the  brakeman,  as  she  stepped 
upon  the  ground  she  fell,  and  was  hurt  Tbe 
opinion  says:  "The  fall  was  unquestionably 
caused  by  the  motion  of  the  train,  tbou^rb 
the  brakeman  may  have  been  negligent  in 
assisting  her."  Either  would  have  been  the 
negligence  of  the  defendant.  She  felt  tbe 
motion  of  the  train  at  the  head  of  tbe  stairs, 
and  the  fact  most  In  dispute  w.as  whether 
the  brakeman  Invited  her  to  alight.  The 
court  said  that  It  was  for  the  jury  to  say 
whether  she  was  guilty  of  contributory  negli- 
gence. Mr.  Justice  Grant  said:  "The  main 
question  in  this  case  Is,  was  the  plaintiff 
guilty  of  negligence  in  alighting  from   the 
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train,  nnder  tbe  drcumstancee,  vrJxea  it  waa 
In  motion?  Defendant's  counsel  Insist  that 
ttte  court  should  have  directed  a  rerdkt  for 
It,  because  the  plaintiff  passed  out  of  tbe 
car,  down  the  steps,  and  alighted,  when  she 
knew  that  the  train  was  moYlng.  The  learn- 
ed counsel.  In  this  proposition,  leave  out  en^ 
tirely  the  facts  that  the  train  was  moving 
slowly;  that  she  had  been  Invited  to  alight; 
that  the  brakeman  stood  there  to  assist,  and 
did  assist,  her  to  alight;  and  that  he  sud- 
denly let  go  her  hand,  and  swung  himself 
upon  the  departing  train.  Tbe  authorities 
are  quite  uniform  that  Jumping  from  a  mov- 
ing train  before  it  has  reached  the  station, 
and  boarding  a  train  while  in  motion,  are 
presumptively  negligent  acts,  and  are  in 
many  cases  negligent  per  se.  So,  also,  is 
the  act  of  Jumping  from  a  train  which  is 
running  i>a8t  the  station  where  the  passenger 
desires  to  stop.  [Authorities  cited.]  But  it 
is  not  negligent  per  se  for  a  passenger  to 
alight  from  a  train  after  it  has  stopped,  and 
he  has  been  invited  to  alight,  and,  while  do- 
ing so,  the  train  is  again  started,  and  es- 
pecially when  the  brakeman  or  conductor  is 
standing  upon  tbe  ground,  inviting  him  and 
assisting  him,  unless  the  speed  of  the  train 
was  such  that  the  danger  is  obvious.  The 
proposition  Is  based  upon  sound  reason  and 
good  sense.  It  is  sustained  by  tbe  clear 
weight  of  authorities,  which  it  is  unneces- 
sary here  to  recite."  The  case  of  Cousins 
V.  Railway  Oo.  carefully  limits  the  rule,  and 
goes  to  the  extent  merely  of  holding  that, 
"where  one  is  by  the  wrongful  act  of  the 
carrier  placed  in  a  position  where,  under  a 
sudden  impulse  to  save  himself  from  serious 
inconvenience,  be  attempts  to  alight  from 
a  moving  train,  where  the  danger  is  not  im- 
minent, and  where  persons  of  ordinary  care 
and  caution  would  make  the  attempt,  it  is 
not  necessarily  negligent"  Both  of  these 
were  cases  where  the  train  was  barely  un- 
der motion,  and  the  action  was  Impulsive. 
They  were  at  regular  stations,  in  the  day- 
time, where  there  was  a  suitable  place  to 
alight,  and  where  there  might  be  a  question 
whether  prudent  persons  would  not  do  the 
same  under  like  circumstances.  In  this  case 
the  plaintifC's  Impulse,  If  it  can  be  called 
sudden,  when  she  had  noticed  the  increasing 
velocity,  caused  her  to  take  the  hazard  of 
alighting  in  the  dark  in  an  unknown  place. 
In  my  opinion,  this  case  falls  within  tbe 
rule  of  the  cases  first  cited,  and  we  should 
take  judicial  notice  that  an  ordinarily  pru- 
dent person  would  not  have  made  tbe  at- 
tempt Shear.  &  R.  Neg.  t  359,  and  cases 
cited.  I  think  the  Judgment  should  be  af- 
firmed. 

LONG  nnd  GRANT,  JJ.,  concurred  with 
HOOKER.  J. 

McGRATH,  C.  J.  (dissenting).  Plaintiff,  at 
the  age  of  18  years,  took  one  of  defendant's 
trains  at  Port  Huron  for  Vassar.    After  the 


train  had  left  Juniata,  a  station  six  miles  east 
of  Vasaar,  she  asked  the  brakeman  if  be  bad 
called  Vassar  He  repHed  that  he  had  not. 
but  said:  "The  next  stop  Is  Vassar.  Get 
your  things  ready."  Vassar  station  is  at  the 
Junction  of  the  F.  &  P.  li.  Ry.  and  the  D.  & 
B.  0.  Ry.  The  crossing  Is  about  100  feet 
east  of  the  depot  building.  Plaintiff  was  run 
over  at  a  cattle  guard  about  300  feet  east  of 
the  crossing.  The  testimony  la  tmdisputed 
that  the  tmin  came  to  a  full  stop  at  a  point 
east  of  the  crossing  and  cattle  gtiard.  The 
engineer  testified  that  he  stopped  about  700 
feet  east  of  the  crossing;  that  the  semaphore 
was  against  him  that  night;  tliat  he  stopped, 
and  called  for  it;  that  he  waited  for  it,  and 
that  he  got  the  semaphore  as  soon  as  tbe 
man  could  come  to  it.  Plaintiff  testified  that 
after  the  train  had  come  to  a  fall  stop  the 
brakeman  called  out  in  the  car,  "Vassar; 
change  cars  for  Carol"  and  Immediately 
passed  out  of  tbe  car  upon  the  platform;  that 
she,  being  in  readiness,  as  suggested  by  the 
brakeman  at  Juniata,  got  up  at  once,  and 
followed  the  brakeman  out  upon  the  platform; 
that,  "when  I  got  onto  the  platform,  I  found 
that  the  train  was  moving,  and  be  was  nuik- 
ing  no  effort  to  help  me  off,  and  so  I  waa 
anxious  to  get  home;  I  wanted  to  see  my 
people;  I  had  been  gone  a  long  while;  and  I 
began  to  look,  to  see  Where  I  was  going  to 
get  off;  and  I  could  not  see  any  station  or 
any  place  to  get  off;  and  the  train  kept  mov- 
ing ftister,  and  the  moving  of  tbe  train  threw 
me  off."  The  plaintiff  was  subjected  to  a 
lengthy  cross-examination,  upon  which  she 
testified  as  follows:  "Q.  Did  you  step  down 
the  st^7  A.  I  don't  remember  stepping  down 
tbe  step.  Q.  Do  you  know  whether  you  did 
step  down  the  step  w  not?  A.  No,  sir.  Q. 
You  can't  tell?  A.  No,  sir.  Q.  Do  you  know 
bow  you  came  to  get  off?  A.  No,  sir;  1  don't 
know  just  how  I  got  off.  Q.  Tou  don't  know 
whether  you  Jumped  off  or  fell  off?  A.  No, 
sir.  I  think  I  fell  off.  The  moving  of  the 
train  threw  me  off.  That  Is  what  I  think 
threw  me  off.  Q.  I  ask  you  whether  you  can 
tell  me  whether  that  was  it  or  not  A.  No. 
sir.  Q.  You  may  have  jumped  off?  A.  I 
don't  think  so.  I  don't  think  I  jumped  off. 
Q.  You  may,  as  far  as  you  know?  A.  Yes,  1 
iflay  have  Jumped  off;  but  I  don't  remember. 
Q.  You  don't  remember  whether  you  did  or 
not?  A.  No,  sir.  Q.  If  you  were  standing  in 
the  middle  of  tbe  platfjprm,  right  in  mint  of 
the  car  door,  you  could  not  have  fallen  off. 
could  you?  A.  I  was  not  in  front  of  the  car 
door.  I  bent  forward  from  there,  to  see  If  I 
could  see  the  station.  Q.  Did  you  go  onto  the 
platform  of  the  other  car?  A.  No,  sir.  Q, 
You  bent  forward?  A.  Yea.  Q.  You  bent 
forward  to  look  at  the  outside?  A.  Yes.  Q. 
Did  you  step  down?  A.  Not  that  I  remembpr 
of.  Q.  Yon  don't  remember  whether  you  did 
or  not?  A.  No,  sir.  •  ♦  •  Q.  You  thought 
you  were  being  carried  by  the  station?  A. 
Yes.  Q.  And  you  were  anxious  to  get  homo? 
A.  Yes.    Q.  On  that  account,  didn't  you  mak-> 
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an  eSort  to  ^t  off  tbe  train?  A.  I  was  look- 
ing to  see  U  I  could  make  an  effort  to  get  off 
the  train.  Q.  Now,  doo't  you  know  that  you 
stepped  61  Jumped  to  get  off?  A.  No,  air; 
not  that  I  remember  of.  Q.  Yon  couldn't  say 
whether  you  did  or  not?  A.  No,  sir.  Q.  You 
don't  know  whether  you  stepped  down  on  the 
step?  A  No,  sir;  I  don't  remember  of  It 
*  *  *  Q.  Did  yon  look  to  the  east  towards 
the  station— I  mean  to  the  west?  A.  I  looked 
both  ways.  Q.  And  could  you  see  nothing? 
A.  Yes.  Q.  All  that  you  can  say  is  that  while 
you  were  looking  you  got  off  the  car  by  Jump- 
ing or  falling?  A  Yea.  ♦  •  •"  On  redi- 
rect examination  the  witness  said:  "Q.  Now, 
Mr.  Hanchett  asked  yon  if  yon  could  tell 
whether  you  got  off  tbe  train  by  being  thrown 
off  or  by  Jumping  off,  and  you  could  not  tell. 
Now,  why  car't  you  tell?  A  Because  I  don't 
remember.  All  that  I  remember  Is  of  getting 
off.  I  dont  remember.  I  think  I  must  hare 
been  thrown  off.  Q.  What  condition  was  your 
mind  In  at  that  time?  A.  Well,  I  was  very 
anxious  to  get  home,  and  I  thought  I  had  been 
carried  by,  and  1  was  looking  for  some  place 
to  get  off.  Q.  How  did  that  affect  you?  A. 
It  made  me  Tery  mieasy  and  nervous,  and  I 
looked,  and  couldn't  find  any  place  to  get  off, 
and  I  kept  looking  forward.  Q.  What  is  the 
reason  you  can't  remember  about  it?  A.  I 
don't  know,  unless  it  was  because  I  was  so 
excited.  Q.  Bxdted  from  what?  A.  Because 
I  thought  I  was  being  carried  by."  On  cross- 
examination  she  said:  "Q.  I  understand  that 
you  were  looking  for  a  place  to  get  off?  A. 
I  was  looking  for  tbe  station,  expecting  to 
pret  off  at  that  place.  Q.  Yon  say  you  thought 
you  were  being  carried  by?  A.  Yea.  Q.  You 
were  looking  for  a  convenient  spot  to  get  off, 
to  prevent  your  being  carried  by?  A.  Yes. 
Q.  Then,  if  you  saw  a  place  where  you 
tliought  you  could  get  off,  you  intended  to 
jump?  A.  I  wonld  have  tried  to  get  off  in 
some  way.  Q.  Now,  wasn't  that  Just  what 
you  did  when  you  did  get  off?  A.  No,  sir;  I 
-vras  looking  for  a  place  so  I  could  get  off. 
Q.  But  I  undei-stand  you  say  you  can't  tell 
whether  you  Jumped  off  or  not?  A.  No,  sir; 
I  don't  think  I  did.  Q.  Yon  know  that  If  you 
bad  seen  a  place  where  you  thought  you  could 
f;et  off,  you  would  have  tried  to  get  off?  A. 
That  Is  what  I  think.  Q.  You  thought  you 
bad  passed  the  station?  A.  Well.  I  suppose 
that  is  what  I  thought  at  that  time."  Tbe 
rourt  directed  a  verdi(;t  for  defendant,  and 
it  is  contended  (1)  that  defendant  was  not 
;;nilty  of  negligence,  and  (2)  that  plaintiff 
was  guilty  of  contributory  negligence  in  re- 
inninlng  upon  the  platform,  or  going  down 
iiI>on  the  steps,  or  attempting  to  alight  while 
the  car  was  in  motion. 

The  case  must  be  considered  as  though 
plaintllTs  testimony  was  undisputed.  Plaln- 
tifT  liad  been  Informed  not  only  that  "the  next 
stop  is  Vaasar,"  but  when  the  train  stopped 
sbe  was  informed  that  the  train  had  arrived 
nt  Vassar  station.  In  tbe  Bangs  Case,  47 
Mich.  470,  11  N.  W.  27U,  plaintiff  was  a  man 


of  mature  years.  There  was  no  sudden  start- 
ing of  the  cars  while  plaintiff  was  upon  thfr- 
platform.  The  train  had  stopped  within  the 
city  limits,  and  a  number  of  passmgers  had 
alighted.  No  Intimation  had  been  given  that 
the  train  would  stop  again,  and  it  did  not; 
but  some  time  after  it  had  started,  and  while 
running  at  a  high  rate  of  speed,  plaintiff  de- 
liberately walked  out  upon  the  platform,  took 
the  risk,  and  Jumped  from  the  platform. 
There  was  an  entire  absence  of  any  invitatioD 
to  alight  at  or  near  that  point,  or  to  get 
ready  to  alight,  or  to  take  the  platform.  The 
train  had  not  even  slacked  Its  speed  with 
reference  to  plalntifTs  departure,  and  plaintiff 
did  not  expect  it  to  slack  in  its  speed  or  stop. 
In  the  Mlnock  Case,  97  Mich.  425,  56  N.  W. 
780,  plaintiff's  destination  was  Holly.  The 
brakeman  had  announced  that  the  next  sta- 
tion would  be  Holly.  Before  reaching  Holly, 
the  train  stopped  at  a  crossing,  and  plaintiff, 
supposing  that  the  train  was  at  Holly,  alight- 
ed. Tbe  com-t  held  that,  after  such  an  an- 
nouncement, defendant  was  not  under  obliga- 
tions to  notify  its  passengers  not  to  alight  at 
an  intervening  railway  crossing.  The  defend- 
ant, say  the  court,  has  a  right  to  expect  that 
its  passengers  will  sit  in  the  cars  until  sta- 
tions are  called.  The  brakeman  had  no^  In 
that  case,  announced  that  the  next  stop  would 
be  Holly;  nor,  after  the  train  had  stopped, 
had  he  informed  tbe  piaiutiff  that  she  had 
arrived  at  Holly.  Had  there  been  no  an- 
nouncement after  the  train  had  stopped  for 
tbe  crossing,  the  case  here  would  still  be  dis- 
tinguishable from  the  Mlnock  Case.  The  books 
are  full  of  cases  where  passengers  have  rushpd' 
to  tl>e  platform  of  a  moving  train  upon  a  sta- 
tion announcement  This  has  uniformly  been 
held  inexcusable.  In  such  case  the  statute 
requires  such  announcement  to  be  made,  and 
the  performance  of  a  statutory  duty  cannot 
subject  the  company  to  a  charge  of  negli- 
gence. But  ordinarily,  passengers  would  re- 
gard the  announcement  of  the  station  after 
the  train  had  come  to  a  stop  as  an  invitation 
to  passengers  for  that  station  to  alight  The 
surroundings  may  be  such,  when  they  can 
be  observed,  as  to  suggest  to  the  passenger 
that  the  station  has  not  yet  been  reached; 
but  such  a  case  Is  not  here.  The  law  certain- 
ly does  not  require  a  ralhroad  company  to 
mislead  Its  imssengers,  nor  Is  it  excusable  for 
so  doing.  This  is  not  a  case  where  the  com- 
pany had  done  simply  wliat  the  law  required 
It  to  do  in  announcing  a  station  before  It  had 
reached  It,  and  was  therefore  not  bound  to 
assume  that  passengers  In  response  to  supIi 
an  annoxmcement  would  undertake  to  leave 
the  train  while  In  motion;  but  the  company 
had  done  more,— it  had,  after  the  train  had 
stopped,  informed  the  passenger  that  the  sta- 
tion had  been  reached  The  question  of  con- 
tributory negligence  was  one  for  the  Jury. 
Her  testimony  clearly  tends  to  show  that  she 
was  upon  the  platform  by  invitation,  and 
that  what  she  did  was  done  Ii^  the  presence 
of  the  brakeman.    Under  such  clrcumstauee!*- 
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It  cannot  be  said,  as  a  matter  of  law,  that 
she  was  negligent  for  going  npon  the  plat- 
form (NT  upon  the  steps;  nor  am  I  prepared 
to  say  that  her  testimony  warrants  the  con- 
clusion that  she  was  not  thrown  from  the 
train,  nor  can  such  conclusion  be  justified  by 
a  consideration  of  the  defendant's  testimony. 
The  judgment  should  be  reversed. 

MONTGOMERY,    J.,    concurred    with    Mc- 
GRATH,  a  J. 


CRANE  T.  WILSON  et  al. 
(Supreme  Court  of  Michigan.   May  28,  18D5.) 
Bale — Acceptance  op  Uouus — Question  por 

JUKY. 

Where  the  evideDce  !«  conflicting,  the 
question  whether  a  veudee  has  accepted  delivery 
of  goods  after  the  time  designated  for  delivery 
in  the  written  contract  of  sale  is  one  of  fact, 
for  the  jury. 

Error  to  circuit  conrt,  Bay  county;  Andrew 
C.  Maxwell,  Judge. 

Action  by  Hiram  A.  Crane  against  Fitzland 
L.  'Wilson  and  others,  as  the  Wilson  Hoop 
Company,  for  the  contract  price  of  goods  sold. 
From  a  judgment  for  plaintiff,  defendadts 
bring  error.     Reversed. 

L.  E.  Joslyn  (H.  H.  Hatch,  of  counsel),  foi 
appellants.  Pratt,  Van  Kleeck  &  Gilbert,  for 
appellee. 

LONG,  J.  Plaintiff  and  one  Hart  entered 
into  a  written  contract  with  the  defendants, 
as  the  Wilson  Hoop  Company,  to  "deliver  in 
the  boom  limits  of  the  Bay  View  Boom  Com- 
pany, below  M.  Haggerty's  boom,"  one  to 
three  hundred  thousand  feet  of  elm  logs,  12 
inches  lu  diameter  and  upwards.  The  logs 
were  to  be  banked  at  a  cei-tain  place  men- 
tioned in  the  contract  The  contract  pro- 
vided that,  in  consideration  of  the  faithful 
performance  of  the  agreement,  the  Wilson 
Hoop  Company  was  to  pay  to  Hart  &  Crane 
16.50  per  1,000  feet,  as  follows:  $2.75  when 
the  logs  were  delivered  on  the  bank,  and 
$3.75  when  the  logs  were  delivered  In  the 
Bay  View  boom,  rafted  in  good  shape,  as 
provided  above.  The  contract  provhied,  as 
to  time  of  delivery,  as  follows:  "The  party 
of  the  first  part  further  agrees  to  run  said 
logs  down  the  boom  limits  just  as  early  as 
possible  in  the  spring  of  1891;  if  possible, 
before  or  ahead  of  the  drive."  The  contract 
was  assigned  to  the  plalntiif  in  this  suit 
He  claims  to  have  delivered  on  the  bank 
111,118  feet  of  contract  logs;  that,  after  they 
were  scaled,  all  were  rafted  that  defendants 
furnished  chain  dogs  for;  that  they  wefe 
run  to  the  Bay  View  boom,  the  greater  part 
in  lSt>l;  that  those  not  run  remained  in  the 
Jam  the  following  winter,  and  were  run  the 
next  season;  that  he  had  received  $2.75  per 
1,000,  according  to  the  contract,  for  111,118 
feet;  and  that  the  balance  of  the  contract 
price  was  still  due.     This  action  Is  brought 


to  recover  such  balance.  On  the  trial,  de- 
fendant contended  that  under  the  conttact  it 
was  not  bound  to  receive  the  logs  delivered 
after  the  season  of  1891;  that  the  logs  were 
for  manufacture  into  hoops,  and  must  be 
green  timber;  that  the  logs  remaining  over 
the  season  exposed  to  the  sun  were  spoiled 
for  hoops;  and  that  the  contract  limited  the 
time  in  which  they  were  to  be  received  to 
the  season  of  1891. 

The  court  charged  the  Jury  that:  "If  the 
logs  came  down,  and  were  delivered  to  the 
defendants,  in  the  boom  company  limits  I>e- 
iow  Haggerty's  boom,  either  in  the  year  ISUl 
or  1892,  they  wonid  be  bound  to  take  them. 
•  •  •  They  would  be  bound  to  pay -for 
them,  whether  they  took  them  or  not,  If  they 
were  put  down  there  for  them."  This  raises 
the  only  question  which  we  need  discuss. 
The  contract,  in  very  plain  terms,  limits  the 
time  of  delivery  to  the  season  of  1891.  It  is 
true  that  in  an  agreement  which  calls  for 
I  delivery  by  a  certain  time,  and  delivery  is 
not  made  by  such  time,  a  subsequent  deliv- 
ery will  be  binding,  provided  the  party  to 
whom  the  delivery  is  to  be  made  accepts  and 
retains  the  property,  as  such  acceptance  is 
a  waiver  of  the  terms  of  the  contract,  so  far 
as  the  time  is  concerned,  and  is  evidence  of 
a  new  contract,  fixing  a  different  time;  and 
it  is  true  that  the  plaintiff  claimed  that  the 
defendant  did  accept  delivery  at  a  time  later 
than  the  time  mentioned  in  the  contract. 
But  this  was  in  dispute  between  the  parties, 
as  the  defendant  contended  that  it  had  not 
accepted  them.  The  testimony  was  conflict- 
ing on  this  point  The  court,  however,  ex- 
plicitly instructed  the  jury  that  the  defend- 
ants were  bound  to  take  them,  even  if  not 
delivered  until  the  year  1882.  It  was  a  ques- 
tion of  fact  for  the  jury  to  determine,  wheth- 
er there  was  an  acceptance  of  the  logs  of 
1892.  If  there  was  no  such  acceptance,  oi 
waiver  of  the  time  of  delivery,  then,  under 
the  terms  of  the  contract  the  plaintiff  could 
not  Insist  upon  the  defendants  taking  tne 
logs  of  1892.  The  court  was  in  error  in  the 
charge.  The  parties  had  reduced  their  con- 
tract to  writing,  and  must  be  liound  by  its 
terms.  The  Judgment  must  l>e  reversed,  and 
a  new  trial  granted.  The  other  justices  con- 
curred. , 


PRATT  V.  MONTCALM  CIRCUIT  JUDGE. 

(Supreme  Court  of  Michigan.  May  28, 1895.) 
Amexdmext  op  Pleadings  —  New  Cause  op  Ao- 

TIOX. 

1.  An  amendment  introducing  a  new  cause 
of  action  cannot  be  permitted  after  the  statute  of 
limitations  has  run  against  the  cause  of  action  ao 
sought  to  be  set  up. 

2.  A  declaration  alleged  that  plaintiS  was  in- 
jured while  in  defendant's  employ  by  reason  of 
the  failure  of  defendants  to  provide  a  safe  place 
to  work,  and  an  application  was  subseqacntly 
made  to  amend  by  inserting  an  allegation  that. 
In  the  performance  of  bis  work,  plaintiff  exer- 
cised due  care,  and  did  not  contribute  to  any  of 
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the  injuries,  and,  in  ftuotber  place,  the  allegation 
tbnt  "qlnintiff  was,  on  the  day  and  year  aforesaid, 
while  in  the  exercise  of  due  care,  caution,  and 
prudence,  injured,"  etc.  Biid,  that  such  amend- 
ment does  not  introduce  a  new  cause  of  action. 
Hooker,  J.,  dissenting. 

Petition  by  Edwin  P.  Pratt,  for  a  writ  of 
maudamuB,  directed  to  the  Montcalm  circuit 
JiKljce,  to  compel  the  yacatlon  of  an  order. 
Denied. 

Atkinson  &  Wolcott,  for  relator.  Lewis  & 
Whittlesey  and  S.  F.  Kennedy,  for  respond- 
ent. 

SION'TGOSIERY,  J.  The  relator  commenced 
suit  by  summons  against  Allan  McCumber 
and  John  J.  Bale,  on  the  7th  of  June,  1883, 
and  subsequently  filed  a  declaration  alleging 
that  an  Injury  resulted  to  plaintiff  while  In 
the  employ  of  the  defendants,  by  reason  of 
the  failure  of  the  defendants  to  provide 
plaintiff  a  safe  place  to  work.  The  declara- 
tion set  out  the  facts  relied  upon  at  consid- 
erable length,  but  was  thought  by  plaintiff's 
attorneys  to  l>e  faulty,  and  an  application 
was  made  to  amend  by  inserting  an  aver- 
ment, as  follows:  "And  the  plaintiff  alleges 
that,  in  the  performance  of  all  the  matters 
aforesaid,  he  was  in  the  exercise  of  due  care, 
and  did  not  in  any  way  contribute  to  any  of 
the  injuries  heretofore  and  hereafter  stated." 
And.  in  another  place:  "And  the  plaintiff 
was,  on  the  day  and  year  aforesaid,  while 
In  the  exercise  of  due  care,  caution,  and 
prudence,  injured,"  etc.  The  circuit  judge 
denied  the  application,  and,  after  moving  to 
vacate  the  order,  relator  applied  to  this 
court  for  a  mandamus  to  require  the  respond- 
ent to  vacate  the  later  order,  and  enter  an 
order  permitting  an  amendment 

It  is  evident  from  the  circuit  judge's  re- 
turn that  the  chief  reason  for  denying  the 
motion  was  that  the  plaintiff's  cause  of 
action,  if  commenced  at  the  time  of  the  pro- 
posed amendment,  would  have  been  barred 
by  the  statute  of  limitations,  and  tliat  the 
proposed  amendment  stated  a  new  cause  of 
action,  and  that,  therefore,  it  was  l>eyond  the 
power  of  the  respondent  to  permit  the  amend- 
ment. It  has  been  held  in  a  number  of  cases 
tliat  an  amendment  introducing  a  new  cause 
of  action  cannot  be  permitted  after  the  stat- 
ute of  limitations  has  run  against  the  cause 
of  action  so  sought  to  be  set  up.  People  v. 
Circuit  Judge  of  Newaygo,  27  Mich.  l.TS; 
NuRent  T.  AdBit,  93  Mich.  462,  53  N.  W.  620, 
and  cases  cited.  But  in  the  present  case  the 
amendment  does  not,  in  our  judgment,  intro- 
duce a  new  cause  of  action.  The  declara- 
tion, as  amended,  relates  to  precisely  the 
same  state  of  facts,  and  no  new  theory 
is  evolved  by  the  proposed  amendments, 
which  simply  amplify  the  averments  con- 
tained in  the  original  declaration  by  state- 
ments in  no  way  inconsistent  with  those 
originally  set  out.  It  is  a  question  of 
acknowledged  difficulty  to  ascertain  in  just 
what   cases   an   amendment   may   be    said 


to  set  out  a  new  cause  of  action,  but  we 
think  the  result  of  the  authorities  la  well 
summarized  in  1  Bnc.  Pi.  &  Prac.  664,  as  fol- 
lows: "As  long  as  the  plaintiff  adheres  to  the 
contract  or  th<»  injury  orl^nally  declared 
upon,  an  alteration  of  the  modes  in  which  the 
defendant  has  broken  the  contract  or  caused 
the  injury  is  not  an  introduction  of  a  new 
cause  of  action.  The  test  is  whether  the  pro- 
posed amendment  is  a  different  matter,  an- 
other controversy,  or  the  same  matter  more 
fully  and  differently  laid,  to  meet  the  pos- 
sible scope  and  varying  phases  of  the  testi- 
mony." See,  also.  Wood  t.  Lane,  84  Mich. 
521,  47  N.  W.  1103;  Abbott  t.  Chambers,  55 
Mich.  410,  21  N.  W.  911;  Randall  v.  Gartna-, 
96  Mich.  284,  55  N.  W.  843.  And,  where  the 
amendment  does  not  introduce  a  new  cause 
of  action,  the  running  of  the  statute  of  limi- 
tations Is  arrested  at  the  date  of  the  institu- 
tion of  the  suit.  See  1  Bnc.  PL  &  Prac.  621. 
But,  inasmuch  as  the  circuit  Judge  returns 
that  his  determination  was  reached  upon 
consideration  of  other  questions,  we  are  not 
authorized  to  interfere  with  his  discretion. 
The  writ  will  be  denied. 

McGRATH,  0.  J.,  and  LONG  and  GRANT, 
JJ.,  concurred. 

HOOKER,  J.  (dissenting).  While  I  agree 
with  my  Brother  Montgomery  that  the 
amendments  asked  by  the  relator  were  such 
as  might  have  been  granted,  and  tliat  there 
was  no  room  for  the  application  of  the  stat- 
ute of  limitations,  I  am  of  the  opinion  that 
the  relator  is  not  entitled  to  the  writ  of  man- 
damus. The  question  of  amendment  is  one 
wholly  within  the  discretion  of  the  trial 
court  How.  Ann.  St  {  7631  et  seq.;  Rail- 
way Co.  v.  Forbes,  30  MictL  165;  Polhemns 
V.  Bank,  27  Mich.  44;  King  v.  Wayne  Cir- 
cuit Judge,  41  Mich.  727,  49  N.  W.  925.  This 
being  conceded,  the  determination  of  the  cir- 
cuit Judge  is  not  subject  to  review,  except  in 
cases  of  abuse  of  discretion,  or  where  it  re- 
sults in  depriving  a  party  of  a  right  of  ac- 
tion, in  either  of  which  cases  it  has  been 
held  to  be  reviewable  upon  error.  See  Pang- 
born  V.  Insurance  Co.,  67  Mich.  683,  33  N. 
W.  814;  Browne  v.  Moore,  32  Mich.  2.">G. 
TTntil  recently,  these  questions  have  been 
raised  after  judgment  upon  error.  Thus,  in 
Ripley  V.  Davis,  15  Mich.  82,  the  court  held 
that  the  refusal  of  the  circuit  judge  to  per- 
mit the  plea  to  be  amended  by  the  addition 
of  a  notice  of  the  statute  of  limitation  was  a 
matter  In  the  discretion  of  the  court  below 
"over  which  we  have  no  power."  In  Browne 
V.  Moore,  supra,  the  court  said:  "In  giving 
leave  to  change  the  notice,  or,  rather,  to  sub- 
stitute the  notice  finally  permitted  for  tliat 
which  was  originally  attached  to  the  plea, 
the  court  exercised  a  discretion,  and  such 
exercise  could  only  be  re-examined  on  writ 
of  error  in  case  it  should  appear  that  the 
power  was  abused;  citing  Ripley  v.  Davis, 
15  Mich.  75;  Final  v.  Backus,  18  Mich.  218; 
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Topper  V.  Kllduff,  26  Mich.  894;    Polbemus 
V.  Bank,  27  Mich.  44." 

But  It  l8  urged  that  there  Is  room  to  be- 
lieve that  the  drcolt  Judge  based  his  ruling 
upon  a  mistaken  opinion  of  the  law,  and 
that  tbtt'efore  he  should  be  set  right,  when, 
If  he  bad  slmplT  made  the  ruling  without 
comment,  It  would  have  been  in  the  language 
of  Mr.  Justice  Martin,  above  quoted,  a  ruling 
or  order  "over  which  we  have  no  power." 
This  l8  introducing  the  doctrine  that  the 
power  to  review  a  discretionary  ruling  de- 
pends upon  whether  It  can  be  said  that  the 
judge  gave  a  bad  reason  for  the  ruling  or 
not.  If  the  ruling  was  unjust,  it  is  pretty 
certain  that  it  Is  based  on  a  bad-  reason, 
whether  the  judge  has  chosen  to  state  It  or 
not.  As  an  abstract  proposition,  the  wrong 
should  be  righted  la  one  case  as  much  as  the 
other.  Yet  all  admit  that  it  cannot  be  in  the 
one  case  where  the  reason  Is  not  given,  and  in 
my  opinion  It  should  not  be  in  either,  the  rea- 
son being  the  rule  of  law  that  it  is  a  matter 
resting  in  a  discretion  confided  to  the  trial 
court  over  which  we  have  no  control.  Au- 
thorities are  numerous  to  the  effect  that  the 
discretion  is  not  reviewable.  Merrill,  Mand. 
S  32,  says:  "Wheii  a  subordinate  body  is 
vested  with  power  to  determine  a  question 
of  fact,  the  duty  is  judicial,  and,  though  It 
can  be  compelled  by  mandamus  to  determine 
the  fact,  it  cannot  be  directed  to  decide  in  a 
particular  way,  however  clearly  it  may  be 
made  to  appear  what  that  decision  ought  to 
be."  See,  also,  sections  110,  212.  The  au- 
thorities are  to  the  effect  that  the  court  will 
not  Inquire  into  such  matters,  except  In  the 
Instances  beretofcHre  mentioned,  which  will 
be  adverted  to  later.  Id.  i  S7,  and  cases 
cited  in  note  5.  The  case  of  Polhemus  v. 
Bank,  supra,  is  instroctlve  In  this  connection. 
The  question  arose  upon  writ  of  error.  In 
that  case,  as  iu  this,  the  court  denied  a  mo- 
tion to-amend  a  notice  by  adding  an  affidavit 
denying  the  execution  of  a  note  sued  upon 
for  the  reason  that  he  erroneously  supposed 
that  he  lacked  the  power.  Mr.  Justice 
Graves  reviewed  the  question  at  length,  and 
so  fully  covets  the  question  that  it  need  not 
be  repeated  here.  His  reasoning,  and  the  nu- 
merous authorities  cited,  seem  conclusive  ot 
the  questiou.  If  it  be  said  that  Interlocutory 
orders  such  as  this  may  go  to  the  entire  cause 
of  action,  the  answer  is  that  under  the  case  of 
I'anKlwm  v.  Insurance  Co.,  67  Mich.  683,  35  N. 
VV.  814,  the  court  may  review  such  question 
upon  writ  of  error,  and  hence,  under  a  famil- 
iar rule,  maiulnnius  cannot  be  resorted  to,  for 
the  reason  that  another  adequate  remedy  ex- 
ists. MeiTlll,  Maud,  i  201,  and  cases  cited; 
Welch  V.  Hull,  73  Mich.  47.  40  N.  W.  797. 
The  same  may  be  said  of  questions  inv<dvlng 
abuse  of  discretion.  They  may  be  corrected 
upon  vrit  of  error,  and  there  can  seldom  be 
occasion  to  Interrupt  the  proceedings  In  trial 
courts  to  review  Interlocutory  matters.  It  is 
productive  of  delay  in  the  trial  courts,  and 
Involves  the  review  of  a  multitude  of  ques- 


tions, a  large  proportion  of  which 
likely  to  be  satisfactorily  disposed 
outcome  of  the  trials.  The  practli 
trary  to  the  settled  .precedents  in 
and  many  of  the  American  states,  a 
be  doubted  If  the  extension  of  pi 
by  mandamus,  so  earnestly  adv( 
some  as  a  speedy  and  cheap  metl 
complishlng  justice,  Is  desirable 
The  experience  of  the  distinguish 
and  advocates  to  whom  we  are  in 
the  common  law  is  to  the  contrary, 
by  the  rules  of  the  common  law 
subject  We  are  cited  to  the  case 
V.  Lenawee  Circuit  Judge,  84  Mic 
N.  W.  1108,  as  a  case  upon  all  1 
this.  It  must  be  admitted  that  in 
a  writ  of  mandamus  issued  to  com] 
cult  Judge  to  permit  an  amendmeol 
had  denied.  It  was  a  case,  howei 
this  court  determined  that  the  clr 
had  denied  the  amendment  because 
in  his  powo-,  and  seems  to  be  a 
with  the  case  of  Polhemus  v.  Bank 
tent  that  it  reviews  a  question  of 
where  it  expressly  appears  that  1 
court  declined  to  exercise  his  disc 
cause  of  a  supposed  want  of  po« 
does  no  more  than  to  sustain  the  i 
view  In  such  cases  where  the  rigb 
would  otherwise  be  lost,  and,  a 
shown.  Is  the  only  case  that  has 
the  remedy  by  mandamus.  Tbe  b 
edy  would  seem  to  have  been  err 
der  the  rule  in  Pangbom  v.  Insti 
that  would  have  afforded  a  comple 
equate  remedy;  but  there  is  notl 
dicate  that  the  question  was  raise 
any  objection  was  made  to  the  dis; 
the  question  upon  mandamus,  If  it 
held  to  be  reviewable. 

But,  whatever  we  may  think  of 
tion  of  the  remedy  by  mandamus,  li 
ion  it  does  not  exist  where  the  r< 
to  show  that  the  Judge  has  not  ex 
that  he  has  abused,  his  discretion, 
clearly  appears  that  a  denial  of  a 
Is  based  solely  on  the  want  of  poi 
matter  is  reviewable  at  all  It  shoul 
the  ground  that  the  court  had  not 
its  discretion,  bnt  had  expressly  i 
do  so  because  it  had  no  power.  E^ 
at  variance  with  most  of  the  oast 
present  case  the  court  denied  .tl 
He  expressed  the  opinion  that  hi 
the  power  because  It  would  be  th« 
tlon  of  a  new  cause  of  action.  Bi 
put  it  upon  the  ground  of  plalntlf 
which  he  might  properly  do  if,  in 
ment,  he  thought  it  Just  Mlnnc 
surance  Co.,  90  Mich.  236,  51  N.  \ 
Is,  therefore,  impossible  to  review 
tlon  without  examining  Into  tbe  pi 
discretionary  action,  which,  with 
excepti(Hi  of  the  case  of  Pangbon 
ance  Co.,  the  decisions  of  this  sts 
cannot  be  done,  either  by  mandam 
writ  of  error,  except  in  cases  of  pi 
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Benedict  v.  Thompson,  2  Doug.  (Mich.)  299; 
Baker  t.  Plerson,  5  Mich.  456;  Duncan  t. 
Campau,  15  Mich.  416;  Demaray  t.  Little, 
'l7  Mich.  888;  Bolnay  v.  Coats,  Id.  411;  Mfr 
Gee  T.  McDonald's  Estate,  66  Mich.  628,  33 
N.  W.  737;  LantlB'  Case,  0  Mich.  324;  FarreU 
V.  Taylor,  12  Mich.  113;  Mitchell  v.  Shnert; 
16  Mich.  444;  Hewitt  y.  Ingham  Oreoit 
Judge,  44  Mich.  153,  6  N.  W.  217;  Pettibone 
y.  Maclem,  45  Mich.  881,  8  N.  W.  84;  Smith 
V.  Hnbbard,  46  Mich.  306,  9  N.  W.  427; 
Sa^r  y.  Shntts,  53  Midi.  116,  18  N.  W.  580; 
MiUa  y.  McLeod,  94  Mich.  627,  54  N.  W.  387; 
Bnssey  y.  Bassey,  71  Mich.  504,  39  N.  W. 
^7;  Nelson  y.  Mining  Co.,  65  Mich.  228,  32 
N.  W.  438;  Graham  y.  Myers,  67  Mich.  277, 
34  N.  W.  710;  Wlest  y.  Luyendyk,  73  Mich. 
C61,  41  N.  W.  849;  Minnock  v.  Insurance  Co., 
90  Mich.  238,  51  N.  W.  387;  Winklemelr  y. 
Daiber,  92  Mich.  621.  52  N.  W.  1036.  I  think 
the  writ  should  he  denied. 


•SHERWOOD  et  al.  ▼.  IONIA  CIRCUIT 
JUDGE. 

(Suprtme  Court  of  Michigan.   May  28, 1895.) 

Rktiew  o:<  ths  Mebits  in  Eqditt— Apfeal, 

Appeal,  and  not  mandamus,  is  the  proper 

remedy  to  review  an  order  made   pursuant  to 

findings  of  the  court  based  upon  the  merits  of  a 

case  in  chancery. 

Petition  by  Josiah  W.  Sherwood  and  an- 
other tor  a  writ  of  mandamus  directed  to 
the  Ionia  circuit  judge  to  compel  the  yacatloa 
of  an   order.   Denied. 

Relators  aretheownei-s  of  160  acres  of  land. 
Upon  100  acres  was  a  mortgage  of  $6,500, 
and  upon  the  60  acres  one  of  about  |2,00a 
They  Ijorrowed  of  one  William  Vincent  $7,- 
■000  for  the  purpose  of  paying  off  these  mort- 
gages, securing  this  loan  by  a  mortgage  up- 
on the  same  property.  Sherwood  agreed  to 
pay  the  other  $500  so  as  to  leaye  Vincent's 
mortgage  the  first  lien.  Relators  claim  that 
they  agreed  with  Vincent  that  they  might 
cut  and  remoye  sufficient  timber  to  pay  the 
remaining  $500  due  upon  the  mortgage.  Vin- 
cent denies  such  an  agreement,  and  claims 
that  Mr.  Sherwood  told  him  he  had  debts 
-due  him  which  he  could  collect,  and  pay 
the  other  $500.  Sulwequently  Sherwood  in- 
duced one  Hawley  to  indorse  two  notes  for 
him,  aggregating  $500,  tor  the  purpose  of 
paying  this  deficiency,  and  gave  a  chattel 
mortgage  to  Hawley.  Sherwood  insists  that 
at  this  time  he  made  an  agreement  with  one 
Temple,  the  agent  of  Vincent,  permitting  him 
to  cut  and  remove  the  timber,  and  that  this 
chattel  mortgage  was  given  to  Hawley  as 
aecnrity  for  the  payment  of  the  money 
realized  from  the  sale  of  the  timber,  upon  the 
Hawley  notes.  The  timber  was  situated  up- 
on the  60-acre  tract  Sherwood  b^an  to  cut 
and  remove  the  timber,  whereupon  the  first 
mortgagee  obtained  an  injunction  preventing 
it.  Vincent  also,  learning  subsequently  that 
Sherwood  had  erected  a  mill  upon  the  land. 


and  was  cutting  and  rejioving  the  timber, 
tiled  his  bill  and  obtained  an  injunction. 
Hawley  afterwards  filed  a  petition  to  so 
modify  the  Injunction  as  to  permit  timber  to 
be  cut  sufficient  to  pay  the  notes  which  he 
signed  with  Sherwood.  Vincent  also  filed  a 
petition  praying  that  Hawley  be  ordered  to 
exhaust  his  chattel  mortgage  security,  and 
that  he  be  subrogated  to  the  rights  of  Haw- 
ley under  said  chattel  mortgage.  After  hear- 
ing these  petitions,  the  court,  on  September 
14,  1894,  entered  an  order  denying  to  modify 
the  injunction  or  to  direct  Hawley  to  proceed 
to  sell  and  dispose  of  the  property  under 
the  chattel  mortgage,  but  directing  that  said 
Vincent  be  subrogated  to  all  the  rights  of 
said  Hawley  under  and  by  virtue  of  his  chat- 
tel mortgage  and  the  notes  secured  thereby; 
that  Hawley  be  directed  upon  demand  to  as- 
sign them  to  Vincent;  and  that,  upon  such 
assignment,  Vincent  be  empowered  and  au- 
thorized to  sell  sufficient  of  the  property 
to  satisfy  the  expenses  of  sale  and  the 
amount  due  on  the  notes,  and  to  rdease 
Hawley  from  liability  in  so  far  as  the 
amount  realized  should  pay  the  notes.  Sub- 
sequently relators  filed  a  petition  to  va- 
cate the  above  order. '  This  the  court  denied, 
and  the  purpose  of  this  petition  is  to  secure 
tbe  writ  of  mandamus  to  compel  the  re- 
spondent to  vacate  that  order. 

John  Nlchol  CA.  A.  EUlls,  of  counsel),  for 
relators.  Thomas  F.  McGarry  and  George 
E.  Nichols,  for  respondent 

GRANT,  J.  (after  stating  the  facts).  It 
appears  that  a  large  amount  of  testimony 
was  taken  upon  the  various  Issnea  Involved 
in  these  petitions,  and  the  court  tound  that 
no  agreement  to  permit  Sherwood  to  cut  the 
timber  was  made  between  him  and  Vincent, 
and  that  Vincent  had  no  knowledge  of  any 
such  arrangement  made  between  Sherwood, 
Hawley,  and  Temple,  and  tliat  Temple  had 
no  authority  to  make  such  an  arrangement 
He  further  tound  that  the  chattel  mortgage 
was  given  to  indemnify  Hawley  against  lo«a 
for  the  payment  of  the  notes,  and  not  for  loss 
by  misappropriating  the  proceeds  from  the 
sale  of  the  timber,  and  failing  to  apply  them 
as  agreed.  This  appears  to  be  an  attempt 
to  obtain  a  decision  upon  the  merits  in  a 
chancery  case  by  mandamus  lather  than  by 
appeal.  The  facts  are  all  found  against  the 
relators.  If  the  evidence  Justifies  the  facts, 
the  order  of  the  court  is  right  Mandamus  is 
not  the  proper  remedy  to  review  such  an  or- 
der. Appeal  Is  the  only  proper  remedy.  The 
Issuance  and  retention  of  the  Injunction  were 
within  the  discretion  of  the  respondent  and, 
under  the  facts  as  he  found  them,  he  not 
only  did  not  abuse  his  discretion,  but  was 
fuUy  Justified  in  both  granting  and  retain- 
ing the  injunction.  This  case  well  illustrates 
both  the  inconvenience  and  the  improprietj 
of  the  attempt  to  review  such  cases  in  this 
manner.  The  papers  presented  for  our  ex- 
amination.  Including   the  testimony,   cover 
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nearly  200  pages  of  typewritten  matter.  The 
writ  is  denied,  with  costs.  The  other  jnstlces 
concurred. 


BROMLEY  T.  LATHROP  et  al. 

(Supreme  Court  of  Michigan.   May  28, 1895.) 

AssioniiBRT  or  Mortoaox— Patmbkt  to  Third 
Person— Estoppel. 

The  assignee  of  a  mortgage  permitted  a 
company  with  which  the  original  mortgagee  was 
identified  to  receive  inatallments  of  interest  there- 
on, but  the  company,  without  the  assignee's 
knowledge,  notified  the  mortgagor  as  the  interest 
became  dne,  extended  the  loan,  took  a  bonus  and 
interest  coupons  therefor  from  the  mortgagor 
payable  to  itself,  and  subsequently,  upon  the 
assignee  consenting  to  extend  the  loan,  delivered 
the  interest  coupons  to  him.  The  coupons  were 
paid  as  they  matured  at  the  company's  office. 
Upon  the  maturity  of  the  mortgage,  notice  there- 
of^ was  sent  to  the  mortgagor  by  the  company, 
and  it  was  paid  to  the  latter,  but  never  received 
by  the  assignee,  who,  from  the  date  of  assign- 
ment, had  all  the  securities  in  his  possession. 
Held,  that  there  was  not  such  a  holding  out  of  the 
company  as  agent  of  the  assignee  as  to  estop 
the  latter  from  foreclosure. 

Appeal  from  circuit  court,  Osceola  county, 
In  chancery;  James  B.  McMabon,  Judge. 

Suit  by  Thomas  Bromley  against  Chauncey 
M.  Lathrop  and  others  to  foreclose  a  certain 
mortgage.  From  a  decree  for  defendants, 
the  complainant  appeals.    Reversed. 

Fadewa  &  Walbrfdge  and  William  J.  Gray, 
for  appellant  Sweet,  Perkins  &  Judklns, 
for  appellees. 

MONTGOMERY,  J.  This  bill  Is  filed  to 
foreclose  a  mortgage  executed  by  defendant 
Lathrop  and  wife  to  Samuel  S.  Walker,  and 
bearing  date  December  10,  1884.  The  mort- 
gage was  accompanied  by  a  note  for  $300, 
being  for  the  principal  sum,  and  10  interest 
coupons,  of  $12  each,  representing  the  semi- 
annual Interest  to  mature  on  said  note,  all 
of  which  were  payable  at  the  office  of  said 
Walker,  In  St.  Johns.  Some  two  or  three 
years  after  the  execution  of  this  mortgage, 
Walker  formed  a  partnership  with  one 
White,  the  firm  being  known  aa  Walker  & 
White,  and  continued  to  carry  on  a  business 
similar  to  the  one  which  had  been  previously 
conducted  by  Walker,  namely,  loaning  mon- 
ey on  mortgages.  In  September,  1889,  Walk- 
er &  White  Joined  with  two  others  In  organ- 
ising the  Michigan  Mortgage  Company,  Lim- 
ited, which  company  succeeded  to  the  rights 
of  Walker  &  White,  and  conducted  the  same 
character  of  business  in  the  office  formerly 
occupied  by  Walker,  and  subsequently  by 
Walker  &  White.  The  mortgage  was  as- 
signed by  Walker  to  complainant  on  the 
27th  of  December,  1884,  and  the  notes  and 
Interest  coupons  were  delivered  to  complain- 
ant at  that  time.  He  has  tsrer  since  held 
possession  of  the  mortgage  and  note,  and, 
as  the  Interest  coupons  matured,  he  pre- 
sented them  at  the  office  at  which  they  were 
payable,  and  recelTed  the  money   thereon 


from  Walker,  Walker  &  White,  or  the  illeb- 
Igan  Mortgage  Company.  Walker,  Walker 
&  White,  or  the  Michigan  Mortgage  Company 
wrote  the  defendant  Lathrop,  as  these  cou- 
pons matured,  apprising  him  when  tbpy 
were  payable,  and  stating  that  prompt  pay- 
ment would  be  required.  The  complainant, 
however,  knew  nothing  of  these  communi- 
cations. About  the  time  the  mortgage  ma- 
tured, the  defendant  agreed  with  the  Mich- 
igan Mortgage  Company  for  an  extension  of 
time  on  the  mortgage  for  three  yeans,  and, 
for  the  purpose  of  securing  the  interest,  exe- 
cuted interest  coupons  payable  to  the  order 
of  the  Michigan  Mortgage  Comi>any  or  bear- 
er, and  also  executed  coupons  representing 
a  bonus  of  $18,  payable  to  the  Michigan 
Mortgage  Company  or  order.  The  Michigan 
Mortgage  Company  then  called  upon  the 
complainant,  and  asked  him  if  he  was  will- 
ing to  extend  the  mortgage  for  three  years, 
and,  upon  bis  replying  that  he  was,  turned 
over  to  him  the  Interest  coupons.  He  did 
not  know  the  terms  npon  which  the  Michi- 
gan Mortgage  Company  bad  assumed  to 
grant  the  extension  to  the  defendant.  The 
Interest  coupons  were  paid  in  the  same  man- 
ner as  before,  complainant,  at  their  matu- 
rity, presenting  them  at  the  office  of  the 
Michigan  Mortgage  Company  and  receiving 
his  money.  When  the  mortgage  matured, 
notice  of  this  fact  was  sent  by  the  Michigan 
Mortgage  Company  to  defendant  Lathrop. 
and  the  amount  was  raised  by  giving  a  new 
mortgage  upon  the  property  to  defendant 
Judklns,  and  the  money  was  remitted  to  the 
Michigan  Mortgage  Company.  It  never 
reached  the  complainant,  but,  while  in  the 
hands  of  the  Michigan  Mortgage  Company, 
an  assignment  was  made,  and  It  is  conceded 
on  all  hands  that  the  company  Is  wholly  in- 
solvent, and  the  money  will  be  lost  either  to 
the  complainant  or  the  defendants,  and  the 
sole  question  in  the  case  is  upon  whom  the 
loss  should  fall. 

Defendant  Lathrop  had  no  actual  knowl- 
edge of  the  transfer  of  the  mortgage  to  com- 
plainant, but  it  Is  conceded  by  defendants' 
counsel  that,  notwithstanding  this  fact,  pay- 
ment would  not  be  good,  made  to  a  person 
not  In  possession  of  the  securities,  unless 
there  was  an  agency  In  fact  to  receive  the 
payment,  or  such  facts  as  estop  the  com- 
plainant from  denying  the  authority  of  the 
Michigan  Mortgage  Company  to  receive  the 
payment  As  to  the  question  of  agency  in 
fact,  we  think  It  is  very  clear  upon  the  rec- 
ord that  the  Michigan  Mortgage  Company 
did  not  have  actual  authority  to  receive  mon- 
ey. There  was  no  express  direction  to  re- 
ceive It  and  no  previous  dealings  of  the 
parties  gave  rise  to  an  impllcatl<»  of  such 
authority.  The  payments  of  the  interest 
coupons,  which  had  been  made  through  the 
Michigan  Mortgage  Company,  had  been  made 
by  tbe  Michigan  Morti;age  Company,  and 
the  coupons  surrendered.  See  Joy  v.  Vance 
(Mlch.)^  N.  W.  140,  and  cases  cited. 
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Was  there  sach  a  holding  oat  of  the  Michi- 
gan Mortgage  Company,  either  as  the  owner 
of  the  mortgage  or  as  agent  to  receive  pay- 
ment, as  estops  the  complainant  from  deny- 
ing that  the  payment  was  made  to  one  au- 
thorized to  receive  It?  It  Is  quite  apparent 
from  a  letter  written  by  defendant  under 
date  of  September  12,  1893,  that  he  did  not 
suppose  the  Michigan  Mortgage  Company 
was  the  actual  owner  of  the  bote.  In  that 
letter  he  wrote,  excusing  delay,  and  saying: 
"Tell  the  party  holding  the  mortgage  to  be 
as  lenient  as  possible."  The  facts  which  are 
said  to  constitute  an  estoppel  consist  of  the 
complainant  receiving  payment  through  the 
Michigan  Mortgage  Company  for  some  eight 
years,  and  In  recognizing  the  extension  of 
time  on  the  mortgage,  made  by  the  Michigan 
Mortgage  Company,  and  in  accepting  the  in- 
terest coupons,  made  payable  to  the  Michigan 
Mortgage  Company,  representing  the  inter- 
est to  mature  on  the  mortgage,  and  which 
were  accepted  by  the  complainant.  As  be- 
fore stated,  the  fact  that  the  interest  was 
collected  from  time  to  time  by  the  Michigan 
Mortgage  Company  was  not  sufficient  to  Jus- 
tify an  inference  of  authority  to  receive  pay- 
ment without  the  surrender  of  the  securi- 
ties. We  think  the  complainant  bad  the 
same  right  to  assume  that  the  defendant  was 
treating  the  Michigan  Mortgage  Company  as 
his  agent  as  defendant  had  to  assume  that 
the  company  represented  compfalnant.  The 
coupons  were  payable  at  the  office  of  Walker, 
subsequently  the  mortgage  company's  office, 
and  it  was  the  duty  of  complainant  to  seek 
the  money  there,  as  it  was  the  duty  ot  the 
defendant  to  provide  for  the  money  to  make 
the  payment  at  that  place,  through  some  one 
who  had  authority  to  act  We  are  satisfied 
from  complainant's  evidence  that  he  knew 
nothing  of  the  proposition  to  extend  the 
time  until  the  Michigan  Mortgage  Company 
came  to  him,  proposing  to  either  pay  the 
mprtgage  or  extend  it,  and  giving  him  the 
option  to  do  so,  and  in  this  transaction  the 
coupons  being  payable  to  the  Michigan  Mort- 
gage Company  or  bearer  was  no  notice  to 
complainant  that  the  company  had  assumed 
authority  to  represent  him  In  the  transaction, 
nor  was  that  Inference  any  more  justifiable 
than  that  the  mortgagor  had  placed  these 
securities  with  the  Michigan  Mortgage  Com- 
pany, to  be  used  in  his  behalf  If  the  agree- 
ment for  extension  should  be  perfected.  We 
think  the  elements  of  an  estoppel  are  want- 
ing. The  case  Is  a  bard  one,  in  which  one 
{>f  two  honest  parties  must  sntter  through  the 
rascality  of  a  third,  but  we  are  unable  to 
see  In  what  respect  the  complainant  has 
l>een  guilty  of  any  act  which  ought  to  estop 
him  from  relying  upon  his  ownership  and 
possession  of  the  securities,  and  from  Insist- 
ing upon  payment  The  decree  will  be  re- 
versed, and  a  decree  of  foreclosure  entered 
in  favor  of  complainant,  with  costs  against 
the  defendant  Lathrop.  The  other  Justices 
concurred. 


HAMILTON  T.  CITY  OP  DETROIT. 
(Supreme  Court  of  Michigan.   May  28, 1805.) 
Dbfkctivb  Stkbbts— Liability  op  Citt. 
A  city  is  not  liable  for  injuries  to  a  minor 
of  five  years,  who.  after  climbmg  upon  a  plat- 
form and  playing  with  an  appliance,  fell  into  an 
excavation  made  by  a  contractor  for  tbe  purpose 
of  constructing  a  Bewer,  where  that  part  of  the 
street  was  closed   against   travel   and   guarded 
against  accident  to  persona  in  the  ordinary  use 
of  the  street 

Error  to  circuit  court,  Wayne  county;  Wll- 
lard  M.  Llllibrldge,  Judge. 

Action  by  Ralph  Hamilton,  Jr.,  by  next 
friend,  against  the  city  of  Detroit,  for  per- 
sonal injuries.  From  a  Judgment  for  de- 
fendant, plaintiff  brings  error.    Affirmed. 

Charles  C.  Stewart  (S.  O.  Van  De  Mark, 
of  counsel),  for  appellant.  John  J.  Speed,  for 
appellee. 

McGRATH,  C.  J.  Defendant  had  let  to 
one  Porath  the  contract  for  the  construction 
of  a  public  sewer  in  Wabash  avenue.  Po- 
rath, for  the  purpose  of  enabling  him  to 
tunnel,  had  put  down  a  shaft  about  6  feet 
square,  and  over  it  had  erected  a  derrick. 
On  the  north  side  of  the  derrick  a  platform 
had  been  erected,  some  5  or  6  feet  from  the 
street  level,  extending  north  30  feet  The 
clay  was  elevated  in  buckets  to  a  point  above 
tbe  platform,  and  then  dumped  Into  a  light 
car.  The  car  was  then  run  along  the  plat- 
form, and  the  earth  dumped  over  the  side 
of  the  platform.  Plaintiff,  who  was  al)out 
five  years  old,  after  work  had  ceased  for 
the  day,  had  climbed  up  to  the  top  of  the 
platform,  and,  while  playing  with  the  car, 
fell  from  the  south  end  of  tbe  platform  down 
Into  the  shaft,  and  was  injured.  That  part 
of  the  street  was  closed  against  travel  and 
guarded  against  accident  to  persons  in  the 
ordinary  use  of  the  street  The  injury  can- 
not, therefore,  be  said  to  have  resulted  from 
a  defective  condition  of  the  street,  or  from 
a  failure  to  guard  the  excavation  against  in- 
Jury  to  persons  using  the  highway.  In  this 
respect  the  case  differs  from  City  of  Detroit 
V.  Corey,  0  Mich.  164.  Is  Storrs  v.  City  of 
Utica,  17  N.  T.  104,  dted  In  ^support  of  that 
opinion,  the  liability  of  the  dty  is  put  on  the 
ground  of  its  duty  to  keep  the  streets  in  re- 
pair. In  Bailey  y.  City  of  New  York,  3  Hill, 
531,  the  dam  which  gave  way  was  owned 
by  the  city.  In  Lesher  v.  Navigation  Co., 
14  111.  85,  the  company  was  authorized  by 
Its  charter  to  enter  upon  plaintiff's  land, 
and  take  therefrom  material  for  the  con- 
struction of  its  works,  by  making  compensa- 
tion therefor,  and  the  court  held  that  the 
privilege  which  the  charter  conferred  upon 
the  company  devolved  upon  the  contractors 
for  the  same  purpose.  In  other  words,  that 
the  company  could  not,  by  an  agreement 
with  the  contractors  that  the  latter  should 
furnish  the  material,  authorize  such  con- 
tractors to  enter  upon  plaintJlFs  land,  and 
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take  the  material,  and  deprive  the  owner  of 
the  material  of  the  right  to  claim  compeosa- 
<:lon  therefor  from  IL  The  contractors'  Jus- 
tification, In  an  action  against  them  for  tres- 
pass, would  have  been  the  authority  con- 
ferred upon  the  company,  and,  so  fax  as 
plaintiff  was  concerned,  the  taking  was  by 
the  company  under  the  authority  so  con- 
ferred. In  no  sense  was  the  agency  a  gen- 
eral one,  so  as  to  make  the  company  liable 
for  the  debts  or  torts  of  the  contractors.  In 
'the  Corey  Case  the  court  held  that  the  city 
took  its  power  with  the  understanding  that 
It  should  be  so  executed  as  not  necessarily 
to  Interfere  with  the  rights  of  the  public  In 
the  streets,  and  that  all  needful  and  proper 
measures  would  be  taken.  In  the  execution 
of  the  power,  to  guard  against  accident  to 
persons  lawfully  using  the  highways.  The 
liability  of  the  city  is  coextensive  with  its 
^uty  respecting  the  ordinary  use  of  the  high- 
way, but  cannot  be  extended  beyond  that 
limit  to  a  case  like  the  present,  where  a 
child  bad  been  attracted  by  the  machinery 
employed  In  the  construction  or  oi>eratlon  of 
the  work,  and  thereby  induced  to  climb  upon 
or  over  the  barriers  or  guards,  into  the  exca- 
vation. This  conclusion  renders  it  unneces- 
sary to  consider  the  other  questions  raised. 
The  judgment  is  affirmed.  The  other  Justices 
concurred. 


GLEASON  ▼.  FITZGERALD  et  ttl. 

(Supreme  Court  of  Michigan.   May  28, 1895.) 

NovATioK — Statute  of  Frauds. 

1.  Defendants  contracted  to  build  a  road  for 
a.  railway  company,  but  sublet  the  contract  to 
others,  who  asucned  to  defendants  all  money  due 
the  laborers,  and  defendants  agreed  to  pay  to  the 
laborers  the  amonnt  assigned.  The  subcontrnct- 
«n  abandoned  the  work,  and  gave  time  checks 
to  the  laborers.  Plaintiff  booght  the  time  checks, 
and  defendants  promised  to  pay  them,  whereupon 
plaintiff,  with  defendants'  knowledge,  released  the 
snbcontroctorg.  H^d,  that  defendants  were  lia- 
ble upon  the  promise. 

2.  Such  agreement  was  not  within  the  stat- 
ute of  frauds. 

Error  to  circuit  court,  lAke  connty;  James 
B.  McMabon,  Judgs. 

Action  by  Mott  Gleason  against  David 
Fitzgerald  and  another  for  money  due  on  a 
contract  From  a  Judgment  for  plaintiff,  de- 
fendants bring  error.     Affirmed. 

Thomas  P.  McGarry  and  George  B.  Nich- 
ols, for  appellants.  Cbnrles  A.  \viiiioy,  for 
appellee. 

GRANT,  J.  July  18,  1889,  the  defendants 
made  a  contract  with  the  Chicago  &  West 
Michigan  Railroad  Company  by  which  tbey 
agreed  to  lay  and  ballast  the  track  between 
Baldwin  and  Traverse  City.  The  work  was 
to  be  done  under  the  instruction  and  suijer- 
vision  of  its  chief  engineer,  whose  decisions 
were  to  be  final  and  conclusive  on  all  matters 
of  dlsputa    The  defendants  sublet  this  work 


to  the  firm  of  Lambert  &  Van  Notman.  The 
contract  contained  the  following  prorision: 
"That  the  said  parties  of  the  second  part  re- 
serve the  right  to  pay  off  the  laboren  who 
work  for  said  first  party  under  this  contract, 
and  the  said  party  of  the  first  part,  for  and 
In  consideration  of  the  sum  of  one  dollar, 
bereuy  sells,  releases,  and  assigns  to  the 
party  of  the  sec<md  part  all  moneys  and 
sums  of  money  due  all  laborers  under  this 
contract,  and  in  execution  of  tta«  same;  but 
it  Is  especially  agreed  that  the  party  of  the 
second  part  assumes  no  liability  to  tbe  labor- 
ers who  do  work  in  execution  of  this  con- 
tract, over  and  above  tbe  amount  assigned 
by  the  party  of  tbe  first  part  to  the  party  of 
the  second  part,  and  not  over  and  above  tbe 
amount  payable  to  the  party  of  tbe  first 
part."  Lambert  &  Van  Norman  ciMitinued 
for  some  time  to  wm-k  under  tbe  contract. 
A  dispute  arose  between  them,  and  Lambert 
&  Van  Norman  finally  abandoned  it.  Lam- 
bert Sc  Van  Norman,  through  their  time  keep- 
er, gave  time  checks  to  their  workmen,  certi- 
fying the  number  of  days'  work  performed, 
the  rate  per  day,  the  deductions  and  balance 
due,  and  made  payable  at  Hannah,  Lay  Jk 
Co.'s  Bank,  at  Traverse  City,  Mich.  Lam- 
bert &  Van  Norman  hod  no  money  at  tbe 
bank  with  which  to  pay  these  checks.  Plain- 
tiff insists  that  he  purchased  these  time 
checks,  and  made  an  arrangement  by  which 
tbe  defendants  agreed  to  pay  them;  that  be 
released  Lambert  &.  Van  Norman  from  lia- 
bility; and  that  a  complete  novation  was 
effected.  It  Is  insisted  on  the  part  of  tbe 
defendants  that  a  novation  was  not  proven, 
and  that  before  a  novation  could  take  place 
a  valid  indebtedness  must  be  shown  to  ex- 
ist between  Lambert  &  Vnn  Norman  and  tbe 
defendants.  It  is  not  necessary,  under  tiie 
facts  of  this  case,  to  determine  whether  the 
defendants  were  in  fact  Indebted  to  Lambert 
&  Van  Norman.  Tliey  had  assigned  to  the 
defendants  all  moneys  due  from  them  to 
their  laborers.  If,  therefore,  the  defendants 
had  agreed  to  pay  tbe  plaintiff,  and  be  bad 
released  Lambert  &  Van  Norman,  it  Is  en- 
tirely clear  that  they  could  not  defend  upon 
tbe  ground  that  tbey  had  In  fact  overpaid 
Lambert  &  Van  Norman.  The  statute  of 
frauds  has  no  application  to  such  cbse.  Tlie 
evidence  on  tbe  part  of  the  plaintiff  tended 
to  show  that  he  made  the  agreement  with 
defendants  and  Lambert  &  Van  Norman, 
that  defendants  made  the  promise  to  pay 
with  notice  that  Lambert  &  Van  Norman 
were  to  be  released,  and  that  these  time 
checks  were  in  fact  charged  up  against  Lam- 
bert &  Van  Norman  In  an  account  rendered 
by  the  defendants.  It  Is  unnecessary  to  re- 
view the  evidence  at  length.  The  question 
was  fairly  left  to  tbe  Jury,  under  proper  and 
explicit  instructions,  and  there  was  ample 
evidence  to  support  their  verdict  The  case 
is  controlled  by  Mulcrone  t.  Lumber  Co..  .Vt 
Mich.  U22,  22  N.  W.  C7.  Judgment  affirmed. 
The  other  Justices  concurred. 
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MUNZER  et  al.  r.  STERN. 

(Sapreme  Court  of  Michigan.  May  28, 1893.) 

RaPLBvnc— Oooss  FBi.nDoi>mTLT  Obtahod— Bs- 

•OIBBION  or  UONTRACT— OrrSU  TO  Kbtcbm  Fbop- 

XKTX  Obtained  Thbreondbb— Kvidbncb— Cos- 

VBBUTIOKS. 

1.  Hongh  plsintiCf  waives  his  right  to  bring 
replerln  for  goods  sold  to  defeadent  becaose 
fraudulentlr  purchased,  where,  being  snspidias 
of  this,  he  enters  Into  a  compromise  wnerebT 
defendant  returns  part  of  them,  and  plaintiff 
agrees  not  to  sue  for  recorery  of  the  remainder 
till  the  bill  therefor  la  due,  yet,  where  defendant 
enters  into  the  agreement  with  an  intent  to 
fraudulently  dispose  of  the  goods,  and  immedi- 
ately proceeds  to  do  bo,  plaintiff  may  bring  re- 
plerin. 

2.  In  such  case  plaintiff  need  not,  before  su- 
ing, offer  to  return  the  goods  obtained  by  him 
under  the  compromise. 

3.  ETidence  is  not  admissible  to  rebut  a  state- 
ment »ade  by  counsel,  whidh  there  is  no  evidence 
to  snstaiii. 

4.  FlaintifiTs  witness  cannot  testify  to  a  con- 
versation with  third  persons  not  in  the  pres- 
race  of  defendant,  thout^  he  repeated  part  of  it, 
bat  not  the  aioat  damaging  part,  to  defendant 

BJrror  to  clrcnlt  court,  Kalamazoo  county; 
George  M.  Back,  Judge. 

Replevin  by  Rudolph  Munzer  and  another 
against  Henry  Stem.  Judgment  for  plain- 
tiffs.    Defendant  brings  error.    Reversed. 

A  Arm  by  the  name  of  LlvtngBton  8c  Block 
was  engaged  In  tbe  dry  goods  and  retail  cloak 
business  In  the  city  of  Kalamazoo.  In  the  simi- 
mer  of  1893  plaintiffs  sold  to  this  firm  cloaks 
of  the  value  of  $2,728.50,  shipping  the  same 
In  July  or  August.  About  August  29th  the 
plaintiffs  learned  that  Livingston  &  Block  bad 
purchaser  a  much  larger  amount  of  goods  than 
formerly,  and  that  they  had  been  shipping 
goods  away.  Munzer  thereupon  went  to  Kal- 
amazoo; Interviewed  LIvlngBton  &  Block;  at 
first  tried  to  obtain  payment,  although  the 
purchase  price  was  not  due  until  January  fol- 
lowing, by  Infomring  Livingston  &  Block  that 
tbey  were  in  need  of  money,  and  offering  a 
large  discount  for  cash  payment,  and,  failing 
In  this,  charged  them  with  shipping  away 
goods,  and  demanded  a  return  of  at  leaat  a 
part  of  the  goods  which  plaintiff  had  sold-  to 
them.  Livingston  &  Block  admitted  to  Mun- 
zer that  tbey  they  had  shipped  away  goods, 
bat  noae  purchased  of  tbe  plaintiffs,  and  there 
la  no  evidence  that  at  that  time  they  had  done 
so.  Livingston  &  Block  refnsed  to  surrender 
any  of  the  goods,  and  Munzer  returned  to 
Chicago,  leaving  the  matter  In  charge  of  plain- 
tiffs' aUomeya,  Osbom  &  Mills.  Mr.  MiUa 
8h<»tly  thereafter  interviewed  LivIngstOB  ft 
Block,  and  testified  that  he  Informed  them  of 
plaintiffs'  claim  that  they  had  purchased 
more  goods  than  nsual,  and  had  shipped  goods 
away,  and  that  Mr.  Block  denied  having  shlX)- 
ped  away  any  goods.  At  the  second  Inter- 
Tlew  Mr.  Mills  Informed  Livingston  &  Block 
that  he  was  Instructed  to  replevin  the  goods, 
and  should  do  so  at  once  unless  a  compro- 
mise was  effected,  wherenpon  a  proposition 
wa»  made,  which  was  sabmltted  to  iHahrtiffs 
t7  tbeir  attemeya,  assented  to  by  them,  and 
v.63N.w.no.6— 33 


on  September  2,  1803,  incorporated  into  tbe 
following  contract:  "Whereas,  B.  Munzer 
&  Company,  of  CMcagO',  Illinois,  has  hereto- 
fore sold  and  shipped  to  liylngston  &  Block, 
of  Kalamazoo,  Michigan,  two  bills  of  doaks, 
one  amounting  to  $71  and  one  to  $2,657.50, 
said  bills  being  dated  December  1,  1893,  due 
111  thirty  days,  with  T  per  cent,  discount  If 
paid  In  ten  days  and  six  per  cent,  discount  If 
paid  In  thirty  days;  and  whereas,  a  mlsundnr- 
standing  has  arisen  between  the  parties  in 
regard  to  said  bills  of  cloaks;  and  whereas, 
it  Is  desired  by  all  parties  to  settle  said  dif- 
ferences amicably:  now,  therefore.  It  Is  hereby 
agreed  between  the  juirtles  that  said  Livinga- 
ton  &  Block  shall  return  to  said  R.  Munzer  9c 
Cb.  $1,000  worth  of  said  doaks,  and  that  the 
same  shall  be  received  by  R.  Munser  &  Co. 
hi  payment  of  said  bills  to  that  amount,  and 
that  said  Livingston  &  Block  shall  keep  the 
balance  of  said  cloaks,  and  shall  pay  for  the 
same  npon  the  terms  of  the  original  sale;  that 
is  to  say,  they  shall  pay  for  the  same  on  Janu- 
ary 1,  18^,  and  by  so  doing  said  Livingston 
Sc  Block  have  a  discount  of  6  per  cent.,  and. 
If  said  Livingston  &  Block  so  desire,  they  may 
pay  for  said  cloaks  on  December  10,  1893.  less 
a  discount  of  7  per  cent.  The  doaks  that  are 
to  t)e  reshlpped  to  R.  Munzer  &  Co.  are  to 
be  shipped  this  day,  and  in  consideration  of 
the  foregoing  said  R.  Munzer  &  Co.  are  not  to 
bother  said  Livingston  Sc  Block  in  the  pos- 
senlon  of  the  cloaks  retained  by  them,  or  to 
bring  suit  for  tbe  recovery  thereof  until  the 
bin  for  the  same  becomes  due,  as  herein 
agreed."  Livingston  &  Block  reshlpped  the 
goods  according  to  this  contract  On  Septem- 
ber IStfa  Livingston  3l  Block  executed  a  chat- 
tel mortgage  on  tbe  entire  stock  to  the  de- 
fendant. Stem,  as  trustee,  to  secnre  certain 
alleged  creditors,  most  of  wholn  were  relatlives 
of  titber  LlTlngston  or  Block.  Between 
that  date  and  the  dose  of  the  month  15  re- 
pterln  suits  were  brought  against  Stem  by 
the  creditors  of  Livingston  &  Block  to  re- 
cover goods  claimed  to  have  been  purchased 
fraudulently.  Plaintiffs  also  brought  this 
suit  of  replerln,  and  recoTu^d  $849  worth 
of  their  goods  out  of  $1,128.50.  Verdict  and 
Judgment  were  for  the  plalntlflto. 

Howard  &  Roos  and  Boudeman  Sc  Adams, 
for  appellant  Osbom,  MiUs  &  Master,  for 
appellees. 

GRANT,  3.  (after  stating  the  facts).  1. 
The  defendant  requested  the  court  to  direct 
a  verdict  for  tbe  defendant,  for  the  reason 
that  under  the  evidence  tbe  plalntltCB  were 
funy  advised  of  the  circumstances  and  con- 
ditions surrounding  the  case,  and  entered 
Into  the  compromise  agreement  with  full 
knowledge  of  the  facts.  The  court  instruct- 
ed the  jury  that  tbe  plaintiffs  by  this  agree- 
ment waived  every  right  to  bring  suit  in  re- 
plevin because  of  any  dalm  on  their  part 
that  the  goods  were  fraudulently  purchased, 
and  that  they  could  not  repudiate  tbe  agree- 
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ment  aniess  they  had  Bbown  that  the  plain- 
tiffs or  their  agents  were  misled  Into  mak- 
ing such  agreement  by  reason  of  some  fraud 
practiced  by  Livingston  &  Block;  and  that 
they  must  show  that  some  active  fraud  .was 
perpetrated  to  induce  them  to  enter  Into 
said  agreement.  We  think  the  instruction 
was  correct  If  the  Jury  believed  the  evi- 
dence on  the  part  of  the  plaintiffs,— which, 
of  course,  they  did,— they  were  Justified  In 
reaching  the  conclusion  that  this  compro- 
mise agreement  was  not  entered  Into  in  good 
faith  by  Livingston  &  Block;  that  they  were 
then  hopelessly  Insolvent;  that  they  had 
pucbased,  at  a  time  when  business  was  de- 
pressed, nearly  five  times  the  usual  amount 
of  their  purchases;  that  they  did  this  with- 
out intending  to  pay  Tor  them;  that  they 
themselves,  without  the  knowledge  of  their 
clerks,  secretly  packed  and  shipped  a  large 
amount  of  goods  to  fictitious  assignees;  and 
that  they  sold  goods  at  cost  less  a  discount 
of  from  10  to  18  i>er  cent.,  and  that  some 
were  shipped  in  the  original  packages. 
There  was  other  evidence  upon  this  point, 
which  It  is  unnecessary  to  state.  These 
things  were  done  within  a  few  days  after 
the  receipt  of  the  goods.  Plaintiffs  had  the 
right  to  assume  that  this  agreement  was 
made  with  a  view  to  the  continuance  of 
their  business,  whereas  the  evidence  on 
plaintiffs'  part  tends  strongly  to  show  that 
they  had  no  such  intention.  There  was  evi- 
dence to  sustain  the  finding  not  only  that 
they  purchased  these  goods  and  others  with 
intent  to  defraud,  but  also  that  they  entered 
Into  this  agreement  with  Intent  to  retain  the 
goods  mentioned  therein  for  the  like  pur- 
pose. In  such  case  the  plaintiffs  were  Justi- 
fied in  rescinding  the  contract  and  retaking 
their  goods. 

2.  It  was  not  necessary  for  the  plaintiffs  to 
offer  to  return  the  goods  obtained  by  the 
agreementbefore  bringing  replevin  for  Uie  re- 
mainder. Such  action  would  be  an  idle  cere- 
mony, not  required  by  the  law.  Neither  does 
the  law  require  a  party  to  tender  back  or  sur- 
render that  to  which  he  Is  entitled.  Defend- 
ants had  paid  nothing.  Their  purchase  was 
fraudulent.  Both  the  original  purchase  and 
the  compromise  agreement  were  tainted 
with  fraud.  By  retaking  the  remainder  of 
the  goods,  the  plaintiffs  placed  themselves  in 
the  situation  In  which  they  were  before  the 
perpetration  of  the  fraud,  and  this  was  their 
clear  legal  right.  The  general  rule  requir- 
ing the  surrender,  or  offer  to  surrender,  what 
has  been  received,  upon  the  rescission  of  a 
contract  voidable  for  fraud,  Is  not  one  of 
universal  application,  and  has  many  excep- 
tions. It  does  not  require  unreasonable  or 
Impossible  things  to  be  done.  Sloane  v. 
Shiffer,  156  Pa.  St.  59-65,  27  Atl.  67;  Insur- 
ance Co.  T.  HuU  (Ohio  Sup.)  37  N.  B.  1116; 
Pearse  v.  Pettis,  47  Barb.  276;  Smith  r. 
Salomon,  7  Daly,  216;  Montgomery  v.  Pick- 
ering, 116  Mass.  227.  The  rule  has  no  ap- 
pUcation  to  the  present  case. 


3.  The  only  remaining  question  arises  upon 
the  admissibility  of  evidence.  Mr.  Mills 
was  permitted  to  testify  to  a  conversation 
between  himself,  Mr.  Munzer,  and  one  Ein- 
stein, who  represented  a  New  York  firm  who 
had  sold  goods  to  Livingston  &  Block.  Liv- 
ingston &  Block  were  not  present,  and. 
among  other  things,  Mr.  Mills  testified  to  a 
statement  made  by  Einstein  of  a  conversa- 
tion he  had  with  a  gentleman,  whose  name 
was  not  given,  upon  a  street  car  In  New 
York,  that  be  had  sold  Livingston  &  Block 
a  large  bill  of  goods,  and  that  Mr.  Einstein 
further  said  that  he  ascertained  that  they 
had  purchased  several  thousand  dollars  more 
than  they  had  gotten  of  him.  It  is  attempt- 
ed to  support  its  admission  upon  the  open- 
ing statement  to  the  Jury  of  counsel  for  de- 
fendant that  they  would  show  that  Mr.  Mun- 
zer was  the  sole  cause  of  all  the  dlfiSculty  in 
which  Livingston  &  Block  were  involved, 
and  that  he  had  written  to  various  creditors 
for  the  express  purpose  of  breaking  up  their 
business.  It  was  furthermore  insisted  that 
this  conversation  was  substantially  told  to 
Livingston  &  Block  by  Mr.  Mills.  The  ad- 
mission of  the  testimony  cannot  be  Justified 
under  any  rule  of  evidence.  The  opening 
statement  of  counsel  did  not  make  It  compe- 
tent It  was  hearsay.  Testimony  is  not  ad- 
missible to  rebut  a  statement  made  by  coun- 
sel which  there  Is  no  evidence  to  sustain. 
We  do  not  find  that  the  most  damaging 
statements  in  this  conversation  were  repeat- 
ed to  Livingston  &  Block  by  Mr.  Mills.  The 
record  states  that  the  defendant  Introduced 
evidence  tending  to  controvert  that  given  by 
the  plaintiffs.  We  do  not,  therefore,  feel  at 
liberty  to  hold  that  this  was  error  without 
prejudice.  For  this  reason  Judgment  must 
be  reversed,  and  a  new  trial  ordered. 

HOOKER,  J.,  did  not  sit  The  other  Jus- 
tices concurred. 


PENINSULAR  SAV.  BANK  OF  DETROIT 
V.  BLACK  FLAG  STOVE  POL- 
ISH CO.  et  al. 
(Supreme  Court  of  Michigan.  May  28, 1895.) 

StOCXBOLDERS — LlABIUTT  TO  CREDITORS— IMPLV- 
■NCE  AS  A  CONSIDKRATIO:;  FOR  STOCK. 

Where  $2,500  in  stock  is  issued  to  one 
as  paid-up  stock.  In  consideration  of  his  recom- 
mending the  corporation's  product,  and  using  his 
influence  with  others  to  buy  it,  such  services  not 
taking  anr  time  from  his  trastomaiy  business, 
be  is  liable  to  credibxs  for  the  amount  of  his 
subscription. 

Appeal  from  circuit  court,  Wayne  county, 
in  chancery;  Robert  E.  Frazer,  Judge. 

Suit  by  the  Peninsular  Savings  Bank  of 
Detroit  against  the  Black  Flag  Stove  Polish 
Company,  a  corporation,  and  James  C.  Hatli- 
away  and  others.  Decree  for  defendants. 
Complainant  appeals.    Reversed. 

The  complainant  obtained  a  Judgment  tn 
the  circuit  court  for  the  county  of  Wayne 


Digitized  by 


Uoogle 


Mich.)     PENINSULAB  SAV.  BANK  ».  BLACK  FLAG  STOVE  POLISH  CO.        515 


for  12,145.82  upon  two  promissory  notes  ex- 
ecuted by  the  defendant  corporation,  the 
proceeds  of  which  were  used  In  Its  business. 
The  coriioratlon  was  Insolvent,  and  an  ex- 
ecution was  returned  nulla  bona.  There- 
upon tbls  bill  was  filed  to  compel  defendant 
Ctempan  to  pay  the  amount  of  his  subscrip- 
tion to  the  capital  stock  for  the  purpose  of 
satisfying  the  judgment.  The  corporation 
was  organized  July  25,  1887,  by  the  defend- 
ants Campau  and  Hathaway  and  one  George 
B.  Smith  as  original  corporators.  Campau 
took  100  shares,  Smith  1,100,  and  Hathaway 
800.  The  capital  stock  was  $50,000,  and  the 
number  of  shares  2,000.  Hathaway  was  the 
only  stockholder  who  paid  any  money,  and 
fie  paid  in  $3,000.  Smith  turned  over  to  the 
company  a  patent  for  the  polish,  and  certain 
articles  used  in  its  manufacture.  Mr.  Cam- 
pau's  defense  is  set  forth  in  his  testimony 
as  follows:  "Mr.  Smith,  who  was  supposed 
to  be  the  patentee  of  this  formula,  came 
down  with  a  sample  of  this  polish.  We 
manufactured  a  very  fine  class  of  goods, 
the  Peninsula  Store  Company  did,  and  we 
had  been  troubled  very  much  about  getting 
a  first-class  article  In  the  shape  of  stove 
polish.  We  had  been  Imposed  upon  by  ntim- 
erous  institutions,  and  when  we  found  that 
this  was  a  good  article  we  were  very  anxious 
to  get  hold  of  it.  They  came  to  me  and  said: 
'Here,  this  Is  something  that  you  want.  In 
fact,  we  submitted  it  to  our  practical  men 
for  two  or  three  weeks,  and  tried  it  in  all 
sorts  of  ways,  and  they  said  It  was  a  first- 
class  article';  and  they  said:  'If  yon  will 
take  an  Interest  In  this  thing,  using  your 
Influence  to  market  it,  we  will  make  you  a 
present  of  100  shares  of  fully  paid-up  stock.' 
At  the  time  of  this  conversation,  In  fact,  at 
the  drawing  np  of  these  articles,  before  they 
were  signed,  I  asked  Mr.  Moore  if  this  stock 
had  any  liability,  and  at  that  time  Mr.  Moore 
said,  'No.'  He  then  repeated  the  question  to 
these  gentlemen.  He  said,  'Gentlemen,  you 
understand  this  stock  Is  -  fully  paid  up'; 
at  which  they  said,  'Yes.'  The  stove-polish 
business  had  been  run  into  the  ground  by  a 
great  many  different  people.  They  had  been 
Imposing  upon  all  the  manufacturers  through- 
out the  country  by  Inferior  articles;  and  it 
Is  next  to  impossible  to  Introduce  an  article 
of  this  sort,  unless  some  man  of  Influence  Is 
at  the  heed  of  It;  somebody  In  trade.  I  was 
to  use  what  Influence  I  could.  I  was  to 
write  letters  to  the  different  manufacturers, 
who  were  personal  friends  of  mine,  through- 
out the  country,  stating  we  were  using  this 
stock,  which  we  did.  I  was  to  do  everything 
in  my  power,  directly  and  Indirectly,  without 
Interfering  with  my  legitimate  business,  to 
assist  in  marketing  the  stock,  which  I  did." 
He  further  testified  that  he  saw  buyers, 
wrote  lettem  from  the  stove  company  recom- 
mending It,  and  he  also  recommended  It  at 
conv«itl<ms  of  stove  manufacturers  which 
be  attended.  He  was  at  that  time  the  sec- 
retary and  general  manager  of  the  Penin- 


sula Stove  Company.  He  was  chosen  presi- 
dent of  the  defendant  corporation.  He  tes- 
tified that  he  had  been  nominally  the  presi- 
dent of  the  company,  but  had  performed  no 
services  as  such  officer.  He  had  performed 
no  services  otherwise  than  as  above  stated, 
in  causing  It  to  be  used  by  the  Peninsula 
Stove  Company,  and  in  recommending  its 
use. 

Brennan,  Donnelly  &  Van  De  Mark,  for  ap- 
pellant.   F.  A.  Baker,  for  appellee  Campau. 

GBANT,  J.  (after  stating  the  facts).  It  is 
conceded  that  services  rendered  to  a  corpor- 
ation in  good  faith  constitute  a  good  consid- 
eration for  the  purchase  of  stock.  Llebke  v. 
Knapp,  79  Mo.  22,  and  Van  Cott  v.  Van 
Brunt,  82  N.  Y.  i}35,  are  UlustraUons  of  the 
rule.  Such  services,  however,  must  be  rea- 
sonably commensurate  with  the  par  value  of 
the  stock  subscribed.  The  corporation  was 
organized  under  Act  No.  232,  Pub.  Acts  1885. 
The  articles  stated  that  the  stock  was  actual- 
ly paid  In.  This  was  not  in  fact  true.  There  is 
no  evidence  that  Mr.  Campau  entertained  any 
intent  to  defraud  subsequent  creditors  of  the 
corporation.  Undoubtedly  he  honestly  be- 
lieved that  he  had  the  legal  right  to  make 
this  arrangement  without  incurring  any  lia- 
bility. It  is  the  established  rule  that  the 
capital  stock  of  a  corporation  constltutei^  a 
trust  fund  for  the  benefit  of  its  creditors. 
Sawyer  v.  Hoag,  17  Wall.  610;  Fogg  v.  Blair, 
139  U.  S.  118,  11  Sup.  Ct  476;  Howe  v.  Agrl- 
cnltuAl  Works,  46  111.  App.  85;  McDanlel  v. 
Harvey,  51  Mo.  App.  198;  Fams worth  v. 
Bobbins,  36  Minn.  369,  31  N.  W.  349;  Thayer 
T.  Mining  Co.,  40  IlL  App.  344;  Carbon  Co. 
V.  Mills,  78  Iowa,  460,  43  N.  W.  290;  Wether- 
bee  V.  Baker,  35  N.  J.  Bq.  501;  Spel.  Prlv. 
Cor^l.  Sf  792,  810.  It  is  unnecessary  to  multi- 
ply authorities.  The  law  permits  Individu- 
als to  limit  their  liability  for  the  debts  of 
corporations  to  the  par  value  of  the  stock  to 
which  they  subscribe.  Creditors  have  a 
right  to  deal  with  and  rely  upon  this  capital 
stock  as  one  of  its  assets,  and  to  demand 
that  it  shall  be  fully  paid  to  meet  its  lia- 
bilities. The  policy  of  the  law,  therefore, 
requires  the  utmost  good  faith  on  the  part 
of  stockholders  in  the  payment  of  their 
stock.  Any  attempt  to  evade  this  liability 
either  by  Issuing  stock  as  fully  paid  when  it 
is  not,  or  by  putting  in  property  at  a  value 
grossly  In  excess  of  Its  real  value,  or  by 
gift,  or  by  services,  or  by  an  agreement  to 
render  services,  grossly  incommensurate 
with  their  value.  Is  void  as  to  the  public  and 
creditors.  This  rule  is  also  thoroughly  estab- 
lished by  the  authorities.  In  Sawyer  v. 
Hoag  the  stockholder  gave  his  check  for 
$5,000,  the  full  amount  of  his  subscription, 
taking  back  a  check  from  the  company  for 
$4,250,  whlcb  was  the  amount  of  bis  sub- 
scription, less  15  per  cent,  required  to  be 
paid  In  cash.  For  this  he  gave  his  note,  and 
It  was  treated  as  a  loan  by  the  officers  of  th«> 
corporation  and  himself.   He  sought  to  offset 
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a  dalm  be  had  against  the  corporation 
against  this  note.  The  court  held  that  the 
note  was  In  fact  given  for  his  stock,  and 
that  all  the  creditors  were  entitled  to  share 
equally  in  the  assets  of  the  corporation.  In 
Herbert  v.  Uhl  (Sup.)  20  N.  Y.  Supp.  743,  It 
is  said:  "While  It  is  true,  under  the  deci- 
sions, that  stocte  may  be  issued  in  payment 
for  services  rendered  to  the  company,  if  the 
evidence  that  the  amount  of  stock  issued  for 
such  alleged  services  is  grossly  in  excess  of 
the  fair  value  thereof,  the  plaintiff  has  at 
least  the  right  to  go  to  the  jury  upon  the 
question  whether  such  services  were  actual- 
ly rendered,  whether  they  were  fairly  worth 
the  amount  of  stock  issued  In  alleged  pay- 
ment thereof,  or  whether  the  issue  of  stock 
for  allied  services  was  not  in  fact  an  eva- 
sion of  the  statute."  See,  also,  the  author- 
ities above  cited.  Mr.  Campau  rendered  no 
services  which  took  time  from  his  custom- 
ary employment  Clearly  the  stock  was  is- 
sued to  him  as  a  gift  for  his  Influence.  While 
this  may  t>e  a  sufficient  consideration,  as  be- 
tween him  and  the  corporation,  it  does  not 
satisfy  the  requirements  of  the  law  as  to 
creditors.  It  is  not  a  tangible  asset,  such  as 
the  law  contemplates  as  a  part  of  the  capi- 
tal stock  of  a  corporation.  The  decree  must 
be  reversed,  with  the  costs  of  both  courts, 
and  the  case  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion.  The 
other  Justices  concurred. 


PEOPLE  V.  BAUMAN. 
(Supreme  Court  of  Michigan.  May  28, 1886.) 

EmBBZZLBUBRT— CBIMtMAJ.  IXTBNT. 

A  charge  that  the  mere  retention  of  money 
by  defendant  employe,  or  its  expenditure  for  the 
purposes  of  the  employer  in  excess  of  the  amount 
agreed  upon  for  expenses,  was  sufficient  to  au- 
thorize a  conTiction,  without  reference  to  die  ne- 
cessity of  a  criminal  intent  on  defendant's  part, 
was  erroneous. 

Error  to  recorder's  court  of  Detroit;  Wil- 
liam W.  Chapln,  Judge. 

Steve  Bauman  was  convicted  of  embezzle- 
ment, and  brings  error.    Reversed. 

James  V.  D.  Wlllcox  (B.  F.  Bacon,  of  coun- 
sel), for  appellant.  Allan  H.  Frazer,  Pros. 
Atty.,  and  Urmond  F.  Hunt,  Asst  Pros.  Atty., 
for  the  People. 

HOOKER,  J.  The  defendant  appeals  from 
a  verdict  and  sentence  upon  a  charge  of  em- 
bezzlement He  sold  cigars  for  the  com- 
plainant, and  was  authorized  to  make  colIec> 
tlons.  Incidental  expenses,  such  as  money 
used  In  saloons,  were  adjusted  from  time  to 
time,  but  he  was  expected  to  make  reports 
of  collections  and  expenses  at  short  inter- 
vals. If  not  daily.  The  testimony  introduced 
on  behalf  of  the  prosecution  tended  to  show 
that  the  defendant  tiad  collected  monesrs 
from  customers  which  he  had  failed  to  re- 


port and  had  denied  receiving,  and  that  he 
was  short  upward  of  (100.  The  testimony 
for  the  defendant  does  not  dispute  a  possible 
shortage,  bnt  tends  to  establish  the  facts  that 
there  was  no  Intentional  concealment;  that 
It  was  usual  for  him  to  appropriate  some  of 
the  money  collected,  and  apply  it  upon  his 
salary;  that  he  was  sometimes  overpaid,  or 
had  drawn  or  used  to  the  extent  of  (75  or 
1100  In  advance  of  his  earnings;  but  that 
It  was  never  with  the  fraudulent  or  felonl- 
oiua  design  of  cheating  or  defrauding  his  em- 
ployer. 

In  his  charge  to  the  Jury  the  court  said: 
"He  is  charged  with  not  having  done  that; 
that  is  to  say,  with  not  havingr-tumed  In  the 
moneys  which  he  collected.  Now,  if  you  find 
from  the  evidence  In  this  case  that  he  re- 
tained these  moneys,  it  is  not  necessary  that 
he  appropriate  them  to  his  own  use.  If  he 
retained  the  moneys.  If  he  made  these  collec- 
tions, and  kept  them,  If  you  are  satisfied  be- 
yond a  reasonable  doubt  that  that  is  the 
case,  then,  of  course.  It  will  be  yoor  duty  to 
convict  and  yonr  verdict  will  be  guilty. 
•  *  •  If  you  are  satisfied  from  the  evi- 
dence in  this  case,  beyond  a  reasonable 
doubt,  that  the  defendant  did  make  these 
collections,  and  that  he  did  not  turn  the 
moneys  In,— all  the  money  which  he  collect- 
ed,—barring,  of  course,  the  amount  which  he 
was  authorized  to  spend.  If  you  bellenre  that 
he  was  authorized  by  O.  P.  Collins  &  Co.  to 
spend  a  portion  of  what  he  collected  for  the 
pnrpose  of  advertising  their  business,  but 
If  you  believe  that  he  kept  more  than  that 
then,  of  course,  it  will  be  your  duty  to  con- 
vict. •  •  •  If  you  behave  tliat  he  had 
authority  to  spend  a  certain  amount  then, 
of  course,  you  must  find  that  he  had  no  au- 
thority to  spend  any  more  than  that  If  he 
spent  any  more  than  that  he  waa  doing  it 
upon  his  own  authority,  and  without  author- 
ity from  the  firm,  and  that  was  spending' 
money  which  he  had  no  right  to  spend;  and 
if  he  spent  any  more  money  than  he  was  au- 
thorized by  the  firm,  and  failed  to  account  to 
the  firm  for  the  moneys  which  he  collected, 
barring  the  amount  which  he  was  authorized 
to  spend,  then  he  made  such  an  appropria- 
tion of  this  money  as  he  was  not  entitled  to 
make;  and,  if  yon  believe  that  he  did  that 
—failed  to  account  to  this  firm  for  these 
moneys  which  he  collected,— then  it  will  be 
your  duty  to  convict."  Under  this  cliarge, 
the  mere  retention  of  money,  or  Its  expmdl- 
tnre  for  the  purposes  of  the  firm  In  excess 
of  the  amount  agreed  upon  for  expenses,  if 
accompanied  by  a  bare  failure  to  report  or 
account  for  accurately,  was  stiffldent  to  au- 
thorize a  conviction.  It  leaves  out  the  im- 
portant question  of  criminal  Intent— the  da- 
sign  to  wrong,  cheat  or  defraud  the  owner, — 
which  Is  a  necessary  element  of  embeazle- 
ment  It  may  be  that  the  facta  foond  by  the 
Jury  were  sufficient  to  prove  the  existence  ot 
this  intent  had  that  question  been  submitted 
to  them,  but  we  cannot  assume  that  tlie^ 
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foond  It  The  Judgment  most  be  revereed, 
and  a  new  trial  granted.  Tbe  otlier  Justices 
concurred. 


HABPBR  et  al.  t.  CITY  OF  GRAND  BAP- 
IDS  et  al. 
(Supreme  Court  of  Michigan.  May  28, 1896.) 
Pdxuo  iJiFftOTBiiaKTS— Collcotion  ot  Assess- 
ments. 
Where  tbe  improv»&ent  of  a  street  was  not 
a  substantial  performance  of  tie  contract,  but  the 
common   council,   after  receiving   remonstrances 
approved  of  and  paid  for  the  work,  the  court  will 
not  enjoin  the  collection  of  the  tax  therefor  at 
the  suit  of  a  property  owner.    Motz  T.  City  of 
Detroit,  18  Mich.  515,  followed. 

Appeal  from  superior  court  of  Grand 
Rapids,  In  chancery;  Edwin  A.  Burllngame, 
Cliancellor. 

BiU  in  equity  by  Henry  Harper  and  others 
against  the  city  of  Grand  Rapids  and  others 
to  enjoin  tbe  collection  of  an  assessment 
From  a  decree  dismissing  the  bill,  com- 
plainants appeal.    Affirmed. 

CX  O.  Smedley  (Benn  M.  Corwln,  of  coun- 
Bd),  for  appellants.  Wm.  Wlsner  Taylor,  for 
appdleea. 

LONG,  J.  The  bill  was  filed  in  this  cause 
by  Henry  Harper  and  some  20  other  citizens 
of  Grand  Rapids  to  obtain  a  perpetual  In- 
junction restraining  the  defendant  from  pro- 
ceeding with  the  sale  of  certain  parcels  of 
their  lands  for  the  collection  of  taxes  grow- 
ing out  of  special  assessments  for  street  im- 
provementa  The  contract  was  let  for  grading 
and  paving  Oakland  avenue  to  Charles 
Praugc.  He  entered  upon  the  work  under 
tbe  contract  and,  after  it  bad  progressed  for 
a  time,  petitions  were  presented  by  the  com- 
plainants to  the  board  of  public  works,  and 
to  tbe  common  council  of  the  city,  that  an 
examination  of  tbe  wotk.  be  made,  as  it  was 
not  being  done  in  accordance  with  the  con- 
tract Examinations  were  made,  undo:  the 
order  of  the  council,  from  time  to  time. 
Many  petitions  were  presented,  each  stating 
tbat  the  work  was  not  in  accordance  with 
tbe  contract;  and,  after  the  work  was  com- 
pleted, remonstrances  were  presented  to  the 
council,  asking  that  the  council  refuse  to  ap- 
prove the  work,  and  withhold  the  pay  from 
the  contractor.  The  council  took  final  action 
in  the  matter,  approved  tlie  work,  audited 
and  paid  tbe  contractor's  accounts  In  full, 
ordered  an  assessment  district  to  be  laid  off, 
and  the  tax  assessed  upon  the  property  bene- 
fited. The  roll  was  made,  and  tbe  proper 
notice  given,  and  the  marshal  of  tbe  city 
is  proceeding  to  collect  the  tax.  Upon  the 
filing  of  the  bill,  an  injunction  was  issued 
restraining  the  collection.  Proofs  were  taken 
in  open  court,  and  on  the  final  hearing  the 
superior  court  dismissed  the  bill.  It  is  true 
tbat  the  property  owners  liave  the  right  to 
bave  the  contract  performed  substantially, 
but  as  was  said  In  Dixon  v.  City  of  Detroit 


86  Mich.  616,  ^  N.  W.  628:  "We  bave  never 
Interfered  with  tbe  autbcHized  agents  of  tbe 
municipalities,  in  the  ecerclse  of  the  pow- 
ers grantefl  by  the  legislature,  except  when 
there  was  a  want  of  jurisdiction  in  the  pro- 
ceedings. Here  the  matteid  complained  of 
are  not  jurisdictional,  but  are  irregularities 
not  affecting  tbe  jurisdiction,  and  mainly 
for  tbe  teason  that  the  work  and  material 
were  not  such  as  tbe  contract  called  for. 
That  such  objection  is  no  defense  to  tbe 
enforcement  of  the  assessment  was  directly 
held  in  Mota  v.  City  of  Detroit  IS  Mich. 
515."  No  fraud  is  shown  in  tbe  present  case. 
All  that  ciln  be  said  Is  tbat  the  parties  whose 
lands  are  assessed  did  not  agree  with  the 
contractor  as  to  the  quality  of  the  work;  but 
the  common  council,  after  an  investigation, 
accepted  the  work,  and  paid  the  contractor, 
thus  finding  that  the  work  had  been  done  in 
accordance  therewith.  The  case  falls  fully 
within  tbe  cases  above  cited.  The  court  be- 
low was  correct  in  dismissing  the  bill.  The 
decree  below  will  be  affirmed.  The  other 
Justices  concurred. 


LAMOTTE  v.  BOTOE. 
(Supreme  Court  of  Michigan.  May  28, 1895.) 
Nkolioenck  or  Employeb— Obviods  Dbfxctb  is 
Appliances. 
Sawdust  on  the  top  of  a  boiler  in  a  saw- 
mill ignited  daring  tbe  night  and  tbe  watchman 
told  plaintiff,  who  had  been  engaged  for  a  month 
firing  the  boiler,  to  take  a  broom,  and  hurry  up 
the  ladder  and  sweep  it  off.  The  ladder  consisted 
of  strips  of  wood  nailed  to  wooden  posts  which 
extended  a  foot  or  18  indies  above  the  brickwork. 
Plaintiff  testified  that  he  thought  the  posts  ex- 
tended further  up,  tliat  he  could  not  see,  that 
he  knew  he  had  reached  the  last  slat  and  that 
when  feeling  for  ihe  post  he  fell.  The  ladder 
was  used  frequently,  and  it  was  obvious  that  the 
post  was  short,  and  the  employer  had  every  rea- 
son to  snppose  that  this  was  known  to  plaintiff. 
Bdd,  that  the  employer  was  not  liable. 

Error  to  circuit  court,  Bay  county;  Andrew 
C.  Maxwell,  Judge. 

Action  by  Frank  Lamotte  against  Jonathan 
Boyce  for  damages  for  personal  injuries  oc- 
casioned by  defendant's  negligence.  From  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.   Reversed. 

Slmonson,  Oillett  &  Courtright  for  appel- 
lant Pratt  Van  Kleeck  &  Gilbert,  for  appel- 
lee. 

HOOKER,  3.  Tbe  plaintiff  obtained  a 
Judgment  for  personal  injuries  received 
throngh  a  fall  from  a  ladder  in  tbe  defend- 
ant's sawmill,  where  he  bad  been  engaged 
for  a  month  or  more  In  firing  a  boiler.  The 
ladder  consisted  of  strips  of  wood  nailed 
upon  a  wooden  post  or  stanclilon,  which  sup- 
ported the  wall  encasing  the  boiler,  and 
which  extended  a  foot  or  18  inches  above 
tbe  brickwork.  It  was  intended  as  a  means 
of  reaching  the  top  of  the  boiler.  The  saw- 
dust carrier  passed  over  the  boUer,  and  saw- 
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dust  scattered  upon  the  top  of  the  boiler  and 
ignited  upon  the  night  In  question.  The  saw- 
dust was  swept  from  the  boiler  once  a  week. 
This  was  done  by  the  crew  in  general,  and 
the  firemen  took  part  in  it.  There  were 
three  firemen,  and  it  does  not  appear  tliat 
the  plaintiff  liad  done  so.  The  plaintiff  tes- 
tified that  the  night  watchman,  being  in 
charge,  discovered  fire  on  the  boiler,  and 
told  the  plalntiflC  to  take  a  broom,  and  hurry 
up  the  ladder,  and  sweep  it  off;  so  he  took 
the  broom  in  his  right  hand,  and  went  up 
the  ladder.  He  says  that  when  he  got  up 
to  the  top  of  the  post  he  thought  it  extend- 
ed further  up,  but  it  did  not  extend  up  far 
enough  for  him  to  land  on  the  boiler,  and 
it  was  dark,  and  he  could  not  see,  and  fell. 
The  negligence  complained  of  is  (1)  permit- 
ting sawdust  to  accumulate  on  the  boiler, 
where  it  was  likely  to  ignite;  (2)  failure  to 
provide  a  safe  way  to  reach  the  top  of  the 
boiler;  (3)  directing  plaintiff  to  go  upon  the 
boiler  in  the  dark,  without  instructing  him 
that  the  post  was  short,  and  that  he  would 
have  nothing  to  support  himself  above  the 
post,  when  stepping  upon  the  top  of  the 
boiler. 

The  plaintiff  was  experienced  in  sawmill 
work.  He  was  at  work  in  a  separate  room, 
called  the  "Boiler  Room,"  30x16  feet  in  size. 
To  go  from  the  front  to  the  rear  of  this  boil- 
er, it  was  customary  to  pass  close  to  the 
post;  and  it  was  of  frequent  occurrence  that 
the  ladder  was  used,  as  It  was  the  only 
means  of  getting  upon  the  boiler,  when  the 
men  did  not  go  to  the  trouble  of  getting  a 
ladder  for  the  purpose.  The  plaintiff  stated 
that  he  had  seen  the  post,  but  never  no- 
ticed how  high  it  was,  and  that  on  the  oc- 
casion of  the  accident  he  knew  that  he  had 
reached  the  last  slat,  but  was  feeling  for 
the  post,  which  he  supposed  went  higher. 
There  is  no  obligation  upon  the  part  of  em- 
ployers to  make  their  premises  and  machin- 
ery perfectly  safe,  or  to  have  the  most  ap- 
proved appliances.  The  duty  of  the  employer 
to  provide  reasonably  safe  machln«7  is  quali- 
fied by  his  right  to  contract  for  the  use  of  ma- 
chinery which  falls  short  of  the  bestandmost 
approved;  and  when  the  defect  is  obvious,  and 
cannot  escape  ordinarily  careful  observation, 
which  Is  always  due  from  the  employ^,  the 
risks  attendant  upon  such  use  are  assumed  by 
the  latter.  In  places  like  sawmills,  appli- 
ances more  or  less  crude  may  reasonably  be 
expected,  and  those  who  use  them  are  ordi- 
narily as  good  judges  of  their  safety  as  the 
master.  If  unsafe,  and  the  employ^  still  con- 
sents to  use  them,  the  risk  Is  his;  and  the 
master  has  a  right  to  expect  that  he  assumes 
them,  wh«:e  the  nature  of  the  appliance, 
and  Its  dangers,  are  obvious.  Batterson  ▼. 
Railway  Co.,  63  Mich.  129,  18  N.  W.  684; 
Ragon  V.  Railway  Co.,  07  Mich.  274,  66  N. 
W.  612.  The  conduct  of  the  business.  In- 
cluding the  exigency  of  the  fire,  made  it 
necessary  for  the  plaintiff  to  go  upon  the 
boiler.    He  did  so  without  comment,  when 


directed  by  the  watchman,  apparently  know- 
ing Just  how  to  get  there.  Had  the  master 
himself  been  there,  there  would  have  been 
no  occasion  for  him  to  caution  the  plaintiff 
that  the  i>08t  was  short,  for  it  was  obvious, 
and  the  most  ordinary  familiarity  with  his 
surroundings  could  have  apprised  him  of  It. 
It  was  not  the  case  of  a  latent  or  hidden 
danger,  but  one  which  was  apparent  to  the 
casual  observer,  and  therefore  one  which  the 
employer  bad  every  reason  to  believe  waa 
known  by  the  plaintiff,  and  the  accident  was 
one  for  which  the  defendant  should  not  be 
held  liable.  The  fact  that  sawdust  was  al- 
lowed to  accumulate  upon  the  boiler  was 
not  the  proximate  cause  of  the  injury.  The 
Jury  should  have  be«i  instructed  to  find  a 
verdict  for  the  defendant  The  judgment 
will  be  reversed,  and  no  new  trial  ordered. 

GRANT,  J.,  did  not  sit.    The  other  justices 
concurred. 


GYPSUM  PLASTER  Sc  STUCCO  GO.  et  aL 
V.  ADSIT,  Obcnit  Judge. 
(Supreme  Court  of  Michigan.   May  28, 1886.) 
Appointment  op  Receiveb — Retibw. 
The    appointment  of  a   large   judgment 
creditor  and  stoclsholder  receiver  of  a  corpotatioa 
whose   property    was    greatly    incumbeied    wilt 
not  be  disturbed,  when  the  circumstances  justi- 
fied the  appointment  of  a  receiver,  when  tte  re- 
ceiver appomted  had  been  acting  for  three  monttia 
before  the  motion  to  vacate  was  made,  and  his 
conduct  had  been  satisfactory  to  the  lower  court, 
who  bad  given  the  matter  full  consideration. 

Bill  of  Charles  O.  Smedly  that  a  receiver 
of  the  Gypsum  Plaster  &  Stucco  Company  be 
appointed.  An  order  was  made  by  the  cir- 
cuit court  appointing  Smedly  receiver.  The 
supreme  court  made  an  order  that  the  circuit 
judge  show  cause  why  the  orders  appointing 
and  confirming  the  receiver  should  not  be 
vacated.    Writ  denied. 

Fletcher  &  Wanty,  for  relator.  Tiggart, 
Knappen  &  Denison,  for  respondent 

McGRATH,  G  J.  The  facts  and  drcnm- 
stances  of  this  case  justified  the  appointment 
of  a  receiver.  It  appears  that  the  person  ap- 
pointed as  receiver  was,  at  the  time,  a  large 
judgment  creditor,  and  also  a  large  stock- 
holder. These  facts  were  known  to  the  court 
at  the  time  of  the  appointment  The  presi- 
dent of  the  company  and  another  person  who 
held  a  large  judgm«it  against  the  com- 
pany filed  a  petition  for  the  appointment 
The  proi)erty  is  largely  incumbered,  and  the 
object  of  the  receiver  seems  to  be  to  protect 
the  property  from  sacrifice  upon  foreclosure 
proceedings  already  instituted.  The  court 
upon  the  motion  to  vacate  the  appointment 
has  reconsidered  all  matters  pertaining  to 
such  appointment,  and  confirmed  the  appoint- 
ment made.  To  warrant  us  in  interfering 
with  the  decision  of  the  circuit  judge,  It  is 
necessary  to  show  some  overwhelming  ob- 
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Jection  In  point  of  propriety  or  some  fatal  ob- 
jection upon  principle  to  the  person  named. 
High,  Rec.  S  65.  The  books  contain  a  num- 
ber of  decisions  where,  by  reason  of  the 
eiperlence  with  the  receiver  subsequent  to 
his  appointment,  the  courts  have  confirmed 
the  appointment,  and  have  at  the  same  time 
Intimated  that  upon  principle  the  original  ap- 
pointment was  questionable.  The  receiver 
had  been  acting  for  three  months  when  the 
motion  to  vacate  was  made,  and  In  the  re- 
turn his  course  of  conduct  Is  referred  to  ap- 
provingly. The  court  below  seems  to  have 
given  the  matter  full  consideration,  and  we 
are  satisfied  that  there  has  been  no  abuse  of 
discretion  in  respect  to  the  appointment.  The 
-writ  must  therefore  be  denied.  The  other 
justices  concurred. 


GIBBONS  V.  HBCOX  et  al. 
(Supreme  Court  of  Michigan.   May  28, 1895.) 

Banker's  Lien — Note  Deposited  tor  Collec- 
tion. 
A  bank  has  a  lien  on  a  note  deposited  for 
collection  by  a  debtor  before  maturity  of  his  own 
debt,  remaining  uncollected  and  onassigned  in  its 
hands  after  his  debt  matures,  for  its  payment. 

Appeal  from  circuit  court,  Montcalm  coun- 
ty. In  chancery;   Frank  D.  M.  Davis,  Judge. 

BUI  by  Robert  T.  Gibbons,  receiver,  against 
Charles  Lu  Hecoz  and  others,  to  establish  a 
Hen  In  favor  of  his  Insolvent  upon  a  note  in 
its  possession  belonging  to  defendant  Hecoz, 
for  the  payment  of  his  debt.  From  a  decree 
for  defendants,  plaintiff  appeals.     Reversed. 

John  Lewis,  Niram  A.  Fletcher,  and  George 
P.  Wanty,  for  appellant.  N.  O.  Oriswold,  for 
appellees. 

LONG,  J.  The  complainant  sets  out  In  hto 
bill:  "(1)  That  he  Is  receiver  of  the  said  City 
National  Bank  of  Greenville,  which  Is  a  cor- 
poration organized  under  an  act  of  congress 
known  as  the  'National  Bank  Act'  and  acts 
amendatory  thereof.  (2)  That  said  bank,  be- 
ing insolvent,  suspended  payment  on  or  about 
tlie  22d  day  of  Jane,  1893.  That  your  orator 
was  appointed  as  receiver  thereof  by  the 
comptroller  of  the  currency  on  or  about  the 
27th  day  of  June,  1893.  That  he  qualified  as 
such  receiver,  and  took  possession  of  the  bank 
1x>oks,  records,  and  assets  of  said  bank,  on 
or  about  the  1st  day  of  July,  1893,  and  ever 
since  has  'been,  and  still  is,  acting  as  such 
receiver.  (3)  That  among  the  assets  of  said 
bank  which  came  Into  the  possession  of  your 
orator,  as  such  receiver,  was  a  note  of  $2,000 
made  by  the  defendant  Charles  L.  Hecoz, 
under  the  name  of  C.  Leauder  Hecoz,  of 
-nrhich  note  tlie  following  is  a  copy:  '$2,000. 
New  York,  May  5,  1893.  Three  months  after 
date,  I  promise  to  pay  to  the  order  of  Stan- 
wood  Mfg.  Co.  two  thousand  dollars,  at  Mu- 
ttial  Bank;  value  received.  0.  Leander  He- 
cox.'  That  said  note  belonged  to  said  bank, 
and  has,  ever  since  your  orator  was  appoint- 


ed receiver  of  said  bank,  been  In  Mb  posses- 
sion and  under  his  control  as  such  receiver. 
That  said  note  was  indorsed  in  blank  by  the 
payee,  the  Stanwood  Manufacturing  Com- 
pany, before  its  delivery  to  the  said  City 
National  Bank  of  Greenville.  That  no  pay- 
ment whatever  has  been  made  upon  the 
same,  and  that  the  defendant  Hecoz,  the 
maker  of  said  note,  was  at  the  time  your  or- 
ator was  appointed  such  receiver,  and  ever 
since  has  been,  and  still  Is,  financially  irre- 
sponsible. (4)  That  on  or  about  the  23d  day 
of  November,  1892,  the  defendant  Charles  L. 
Hecoz  l«ft  with  the  said  bank  for  collection  a 
note  which  then  belonged  to  him,  of  which 
the  following  is  a  copy:  '$1,000.  Greenville, 
Michigan,  September  27,  1892.  One  year  aft- 
er date,  I  promise  to  pay  to  the  order  of 
Charles  L.  Hecoz,  one  thousand  dollars,  at  the 
City  National  Bank  of  Greenville,  Michigan; 
value  received.  Interest  at  7  per  cent.  Due 
S^tember  30th,  1883.  [Signed]  R.  F. 
Sprague.'  And  the  note  so  left  for  collection 
was  in  the  custody  of  said  bank  at  the  time 
It  suspended  payment,  and  at  the  time  your 
orator  was  appointed  its  receiver  as  afore- 
said. That  the  same  remained  in  the  custody 
of  your  orator,  as  such  receiver,  until  long 
after  the  maturity  of  the  note  mentioned 
above  in  paragraph  3,  and  is  still  in  his  pos- 
session. (5)  That  on  or  about  the  16th  day 
of  April,  1894,  and  while  said  note  so  signed 
by  Rufus  F.  Sprague  was  still  in  the  posses- 
sion of  your  orator,  as  such  receiver,  the  de- 
fendant Cliarles  L.  Hecoz  made  an  assign- 
ment thereof  to  the  defendant  Theodore  I. 
Phelps.  That  on  or  about  the  25th  day  of 
April,  1894,  said  Theodore  I.  Phelps  began  an 
action  upon  said  note  against  the  maker,  Ru- 
fus F.  Sprague,  In  the  circuit  court  for  the 
county  of  Montcalm,  which  action  came  on  to 
be  tried  in  said  court  on  the  27th  day  of  July, 
1894.  That  your  orator  was  required,  by  a 
subpoena  duces  tecum  Issued  out  of  said  court, 
to  appear  at  the  trial  of  said  cause,  and  pro- 
duce said  note.  That  he  did  appear  In  answer 
to  said  subpoena,  and.  In  obedience  to  the 
orders  of  the  court,  produce  the  said  note 
to  be  used  in  evidence,  whereupon,  on  the 
trial,  with  the  pomlsslon  of  the  judge  pre- 
siding In  said  court,  the  defendant  Charles  L. 
Hecoz  indorsed  the  said  note  In  the  following 
form:  'Pay  to  T.  I.  Phelps  or  order.  Charles 
L.  Hecoz.'  That  this  was  the  first  Indorse- 
ment which  had  ever  been  made  upon  said 
note,  which,  until  that  time,  had  remained  to 
the  order  of  Charles  L.  Hecoz.  (6)  That  on 
the  27th  day  of  July,  1894,  a  judgment  was 
rendered  in  the  said  action  in  favor  of  the 
said  Theodore  I.  Phelps  against  the  said  Ru- 
fus F.  Sprague  on  said  note  for  the  sum  of 
$1,128.30  and  costs.  That  your  orator,  as  the 
receiver  of  said  bank,  had  a  lien  upon  the 
said  note  signed  by  Rufus  F.  Sprague,  which 
was  at  the  time  it  was  left  with  the  City 
National  Bank  of  Greenville  for  collection, 
and  at  the  time  the  $2,000  note  which  was 
held  by  said  bank  against  said  Charles  L. 
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Hecoz  matnred,  the  property  of  the  said 
Chftries  L.  Hecoz,  aiid  that,  as  gnch  receiver, 
be  has  a  Hen  npon  such  Judgment,  or  the  mon- 
ey which  was  collected  upon  the  same  by  the 
said  Theodore  I.  Phelps,  or  any  other  person; 
but  the  defendants  deny  that  your  orator  has 
any  Hen  or  claim  upon  said  note,  or  upon  said 
judgment,  or  upon  the  moneys  which  may  be 
collected  on  the  same.  (7)  To  the  end,  there- 
fore, that  the  defendants  may.  If  they  can, 
show  why  your  orator  should  not  bare 
the  relief  hereby  prayed,  and  may  answer  this 
bill  withont  oath  (their  answers  on  oath  being 
hereby  waived),  that  your  orator  may  be  de- 
clared, as  such  receiver,  to  have  a  lien  npom 
the  said  note  signed  by  Rufus  F.  Sprague,  and 
upon  the  Judgment  obtained  thereon  by  the 
said  Theodore  I.  Phelps,  that  the  defendants' 
may  be  decreed  to  account  to  your  orator  for 
said  note  and  Judgment,  and  anything  which 
may  have  been  or  which  may  be  collected 
tliereon  by  eltho:  or  any  of  the  said  defend- 
ants, and  that  your  orator  may  have  such  oth- 
er and  further  relief  as  the  nature  of  the  case 
may  reqidre."  The  bill  was  demurred  to  as 
not  stating  a  case  for  equltaide  relief,  and 
dismissed  In  the  court  bek>w. 

It  appears  by  the  bill  that  the  note  of  |1,000 
was  in  the  possession  of  the  bank,  and  not 
assigned  fay  Hecoz  to  defendant  Phelps  imtii 
after  the  (2,000  note  became  due,  and  that 
then  Heooz  was  financially  irresponsible.  The 
only  question  raised  la  whether,  under  the  cir- 
cumstances, the  bank  had  a  lien  on  the  $1,000 
note  belonging  at  that  time  to  Heooz,  by  rea- 
son of  his  indebtednen  to  the  bank  on  the 
$2,000  nota  The  claims  run  between  the 
same  parties,  and  are  capable  of  being  liqui- 
dated by  calculation.  It  Is  a  general  rule  that 
the  liei  of  the  bank  does  not  attach  untD 
some  ind^tedness  is  actually  in  existence, 
and  matured.  Thus,  a  bank  holding  a  note 
of  a  depositor  has  no  right  of  set-off,  and  do 
valid  lien  before  the  note  matures,  so  that 
it  has  be^i  held  Oat  if.  In  the  interval  be- 
fore maturity,  the  depositor  makes  an  assign- 
ment of  ills  funds  without  the  knowledge  of 
the  bank,  but  otherwise  legal,  the  amount  of 
his  balance  will  pass  to  the  assignee.  Gties 
V.  Pei^lns,  9  East,  12;  1  MJoise,  Banks,  {  329. 
In  Illinois  and  Missouri  it  Is  held  that  a  bank 
has  no  lien  on  the  funds  of  a  depositor,  to 
apply  them  on  a  debt  not  yet  due,  and  cannot 
retain  them  against  a  check  holder.  Bank  v. 
Rltzinser,  20  lU.  App.  29;  Bank  v.  Proctor, 
96  IlL  55S;  Zelle  v.  Instttution,  4  Mo.  App. 
401.  This  rule,  however,  is  at  strict  law,  for 
in  equity  It  seems  that  where  there  is  danger 
of  insolvency  the  bank  would  be  allowed  to 
retain  enough  of  the  deposit  to  meet  the 
note  when  due,  though  it  is  said,  in  law,  the 
debt  In  fnturo  could  not  be  set  oflT  against  a 
debt  In  praesentL  The  general  rule  derived 
from  the  cases  Is  that  the  bank  has  a  lien 
on  an  money,  notes,  and  funds  of  a  customer 
In  its  txwsesslon,  for  any  indebtedness  of  a 
customer  to  the  bank  which  is  due  and  un- 
paid.    The  reason  given  for  allowing  the  lien 


is  ttiat  any  credit  which  a  bank  gives  by  dla- 
conatiug  notes  ar  allowJns  an  overdraft  to 
be  made  Is  given  on  the  faith  that  mon^  or 
securities  sufficient  to  pay  the  debt  will  come 
Into  the  possession  of  the  bank  in  the  due 
course  of  future  transactions.  In  Re  Fams- 
wortfa,  5  Biss.  223,  Fed.  Gas.  No.  4,673,  Jud^e 
Blodgett,  of  the  United  States  circuit  court  «C 
Illinois,  held  that  a  bank  holding  a  customer'a 
demand  note  has  a  lien  upon  the  proceeds  of 
drafts  delivered  to  it  for  collection  after  the 
giving  Off  the  note,  though  collected  after  the 
filing  of  petition  in  bankruptcy,  and  can  ap- 
ply such  proceeds  upon  the  note.  In  Muench 
V.  Bank,  11  Mo.  App.  144,  the  court  says: 
"The  ireneral  lien  ot  banlaerB  is  part  of  the 
law  merchant.  That  bankers  have  a  lien  on 
all  money  and  funds  of  a  dqiosltor  in  their 
possession  for  the  balance  of  the  general  ac- 
count Is  undisputed.  A  banker's  lien  does  not 
arise  on  securities  deposited  with  Mm  for  a 
special  purpose;  otherwise  we  have  no  doubt 
that  when  a  discount  baa  been  made  by  tlie 
bank,  and  the  note  has  matured,  so  as  to  cre- 
ate an  Indebtedness  from  the  depositor  of  the 
bank,  all  funds  of  the  depositor  which  the 
bank  has  at  the  date  of  the  maturity  of  the 
discounted  note,  or  which  it  afterwards  ac- 
quires In  the  course  of  business  with  him, 
may  be  applied  to  the  discharge  of  his  in- 
debtedness to  the  bank;  and  this  Is  true  not 
only  of  the  general  deposit  of  the  ctistomer, 
but  the  rule  applies  to  any  commercial  paper 
belongrlng  to  the  depositor  In  his  own  right, 
and  placed  by  him  with  the  bank  for  collec- 
tion." The  bUl  sets  out  sufficient  grounds 
for  equitable  rdlef,  and  the  demurrer  should 
have  been  overruled.  The  decree  of  the  oo«irt 
below  will  be  reversed,  and  tlie  cause  remand- 
ed. Defendants  will  have  20  days  after  no- 
tice of  the  remittitur  being  filed  In  the  circuit 
court  to  answer  the  blB,  If  they  so  desire,  and 
In  deflault  a  decree  will  be  entered  there  in 
accordance  with  the  prayer  of  the  bill.  Oom- 
tdalnant  will  recover  coats  of  this  court  Tba 
otbes  Justices  coBcurred. 


FOLEY  V.  PLATT  et  al. 
(Supreme  Court  of  Michigan.    June  4,  1885.) 

COSTBAOT  WITH  ShkRIPF— iNFOBMATIOrJ  AS  TO  Or- 

UNSEs— Public  Pouct — Evidence — Fleaditto. 

1.  In  an  action  by  a  sheriff  for  services  ren- 
dered in  fumishiog  Information  leading  to  the 
ai^reh^ision  of  persons  who  had  committed  lax^ 
ceiij  from  defendants  in  Wisconsin,  one  of  whom 
had  bronght  a  portion  of  the  stolen  property  into 
plaintifiTs  county,  where  he  was  arrested,  the  re- 
fusal to  chacge  that  plaintiff  conld  not  recover  for 
information  famished  touching  offenses  in  hi* 
own  county,  or  stolen  property  therein,  notwith- 
standing defendants  had  promised  to  pay  lilm  for 
such  iniormation,  and  die  failure  to  instruct  that 
the  bringing  of  stolen  property  into  such  county 
was  an  offense  therein,  was  reversible  error. 

2.  A  party  may  testify  as  to  the  value  of 
serrices  rendered  by  liim  when  he  has  stated  that 
he  is  acquainted  with  the  valae  of  servicea  of 
that  character. 

3.  In  an  action  to  recover  the  reasonable 
value  of  services  rendered  in  giving  infcfrmation 
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leading  to  the  arrest  af  criminala,  it  Is  aot  eampe- 
tent  for  plaintiff  to  baae  his  jadxment  as  to  the 
value  of  nia  serricea  on  the  fact  that  specific  re- 
wards may  have  been  offered  in  cases  more  or  iess 
nmilar. 

BJrror  to  drcnlt  court,  Gogebic  comity;  Nor- 
man W.  Halre,  Judge. 

Action  by  David  F.  Foley  against  Thomas 
B.  Piatt  and  another  to  recover  on  a  quantum 
meruit  for  services.  From  a  judgment  for 
plaintiff,  defendants  bring  error.    Reversed. 

Winkler,  Flanders,  Smith,  Bottom  &  Vilas 
and  James  A.  Parkinson,  for  appellants.  M. 
H.  Crocker  (O  P.  Black,  of  counsel),  for  ap- 
pellee. 

MONTGOMERY,  J.  The  plaintiff  sues  to 
recover  of  tlie  defoidants  for  services  ren- 
dered in  furnishing  information  and  advice 
leading  to  the  apprehension  of  persons  guilty 
of  a  larceny  of  money  belonging  to  defendants. 
It  appears  from  tbe  record  that  about  the  20th 
of  September,  1888,  defendants  placed  as  a 
special  deposit  with  the  Exchange  Bank  of 
Hurley,  Wis.,  a  package  containing  money 
assigned  to  various  of  defendants'  customers, 
amounting  in  the  aggregate  to  about  $40,000. 
The  bank  was  entered  on  the  evening  of  the 
same  day,  and  the  vault  and  safe  were  opened, 
and  nearly  ail  of  tbls  money  was  stolen.  One 
John  Byrne  was  the  general  detective  of  the 
defendants,  and,  shortly  after  the  robbery,  he 
viaited  Hurley,  and  sent  for  the  plaintiff  to 
meet  lilm  at  that  place,  to  consult  with  blm 
witb  reference  to  means  of  apprehending  the 
criminals  and  recovering  the  money.  The 
plainti/C  testified  that  he  went  to  Hurley,  and 
that  Mr.  Byme^  on  b^alf  of  .defendants,  em- 
ployed blm  la  this  service,  and  agreed  to 
compensate  blm  tb^efor;  that  he  sought  In- 
formation upon  the  subject,  which  be  fur- 
nished ttom  time  to  time  to  defendants,  and 
advised  the  defendants'  agents  as  to  the  prop- 
er oouEse  to  pursue;  and  that  the  Informa- 
tion finally  led  to  the  apprdienslon  of  the 
thieves.  One  of  them.  Baker,  was  arrested 
In  Ironwood,  which  is  in  plaintiff's  own  coun- 
ty; and  a  portion  of  the  money,  amounting 
to  about  $1,400,  was  recovered  of  him.  He 
was  taken  to  Wisconsin  for  trial,  and,  on 
tbe  trial,  both  he  and  Perrin,  the  cashier  of 
the  bank,  who  bad  beea  arrested  in  Wiscon- 
sin, were  convicted.  It  does  not  appear 
whether  any  of  the  money  other  than  tbe 
$1,400  found  with  Baker  in  Ironwood  was 
recovered.  Tbe  plaintiff  was  at  tbls  time 
sberiff  of  Gogebic  county.  On  tbe  trial  plain- 
tiff recovered  a  verdict  of  $1,500,  and  de- 
fendants bring  error.  Tbe  assignments  of  er- 
ror are  numerous,  but  may  be  disposed  of 
•by  dealing  witb  tbiee  questions;  the  first  re- 
lating to  tbe  sufficiency  of  the  Idll  of  particu- 
lars, tbe  second  to  tbe  admissibility  of  tbe 
testimony  offered  to  prove  tbe  value  of  the 
services,  ^nd  the  third  to  the  charge  of  the 
court  to  tbe  jury. 

1.  We  tbink  tbe  bill  of  particulars  was  suffi- 
cient, and  fairly  apprised  tbe  defendants  of 


tbe  case  which  they  were  expected  to  meet 
It  sets  out  tbe  employment,  that  the  plain- 
tiff's advice  and  opinion  were  asked,  and 
states  various  occasions  of  meetings  between 
plaintiff  and  Byrne,  defendants'  representa- 
tive, and  states  that  advice  and  information 
were  given  them.  It  also  states  that,  under 
the  employment,  he  was  not  to  be  paid  by 
the  day  or  week  or  month,  but  was  to  be 
paid  tbe  value  of  his  services,  advice,  and 
information.  The  particulars  of  the  employ- 
ment were  sufflciently  stated,  and  the  services 
were  detailed  with  reasonable  particularity. 
We  do  not  think  the  objections  urged  under 
this  bead  should  have  prevailed. 

2.  It  Is  Insisted  that  tbe  services  tar  which 
plaintiff  was  permitted  to  recoven  related  to 
or  at  least  included  efforts  to  apprehend  Bak- 
er, who,  by  taking  tbe  stolen  money  Into 
Michigan,  was  guilty  of  an  offense  against 
tbe  laws  of  this  state,  and  that  It  Is  against 
public  policy  to  admit  of  a  recovery  for  such 
services  by  the  sheriff,  whose  du^  It  Is  to 
apprehend  offenders  against  tbe  law.  It  is 
clear  that  Baker  Is  guilty  of  an  offense 
against  tbe  laws  of  Michigan.  See  How.  Ann. 
St  S  9177;  People  v.  Williams,  24  Mich.  157; 
Com.  V.  Wbite,  123  Mass.  430.  We  also  think 
it  against  pubUo  policy  for  tbe  sberiff  to  re- 
ceive compensation  from  private  parties  for 
services  rendered  in  the  apprdbension  of  a 
f^on  In  his  own  county.  How.  Ann.  St  i 
9036;  WilcoxBon  T.  Andrews,  66  &Ilch.  553, 
33  N.  W.  533.  It  is  evident  that  tbe  circuit 
Judge  recognised  this  rule  of  law,  but  it  is 
insisted  that  he  failed  to  make  it  dear  to  the 
Jury  in  his  charge,  and  was  In  error  in  omit, 
ting  to  give  an  instruction  asked  by  tbe  de- 
fendants. In  that  regard  tbe  court  charged 
tbe  Jury  that  it  was  the  duty  of  Mr.  Fcrfey 
at  tbat  time,  when  acting  as  sheriff  of  Goge- 
bic county,  to  perform  any  services  in  refer- 
ence to  any  crime  committed  In  Gogebic  coun- 
ty free  of  charge.  He  did  not  in  his  charge 
define  to  tbe  jury  what  would  ccmstltnte  an 
offense  in  Gogebic  county,  and  failed  to  give 
tbe  defendants'  third  request  which  reads  as 
follows:  "It  was  the  duty  of  the  plalntUC,  a 
sberiff  of  Gogebic  county,  to  famish  all  tbe 
Information  in  his  power  toucbbig  any  of- 
fense in  Gogebic  county,  or  any  crimes  or 
stolen  property  therein,  and,  for  any  informa- 
tion as  to  such  matters  furnished  to  Col. 
Byrne,  tbe  plaintiff  cannot  recover,  even  If 
defendants  had  promised  to  pay  blm  for  such 
advice  and  information."  As  applied  to  tbe 
facts  of  this  case,  this  Instruction  embodied 
the  law,  and  should  have  been  given;  and, 
the  subject  not  having  been  covered  by  the 
general  charge,  the  failure  to  give  tbis  Instmc- 
tlon  is  reversible  error. 

3.  Complaint  is  also  made  of  tbe  plaintiff'^ 
having  been  permitted  to  testify  to  tbe  value 
of  his  services.  H^  was  asked,  as  a  preliut- 
inary  question,  "Do  yon  know  what  the  value 
of  such  services  as  yon  have  testified  to  Is?'* 
This  was  objected  to  as  incompetent  and  Im- 
material, no  proper  foundation  having  been 
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laid.  The  objection  was  overruled,  and  be 
thpu  answered  tbat  he  did.  He  was  then 
asked,  "What  Is  that  value?"  and  replied, 
"Well,  from  the  Information  that  I  gave,  lead- 
ing to  the  arrest  of  Baker,  and  the  money 
llmt  bad  been  found  on  him  (twelve  or  fifteen 
hundred  dollars),  which  led  to  the  arrest  of 
other  parties,  my  services  ought  to  have  been 
worth  $2,000."  He  was  then  asked,  in  efTect, 
if  be  meant  to  limit  this  to  the  instructions 
or  advice  tbat  had  been  testified  to,  and 
stated  that  he  did.  It  Is  undoubtedly  a  gen- 
eral rule  that  a  party  who  renders  services 
is  a  competent  witness  to  testify  as  to  their 
value.  This  results  from  the  fact  that,  it  be- 
ing in  the  line  of  business  of  the  witness, 
there  is  a  fair  inference  that  he  is  acquainted 
with  the  value  of  services  of  that  character; 
and  we  think,  under  the  general  statement 
of  this  witness  that  he  was  acquainted  with 
the  value  of  such  services,  that  it  was  com- 
petent for  him  to  express  his  opinion.  It  Is 
true  that  the  cross-examination  in  this  case 
developed  the  fact  that  the  plaintiff's  ac- 
quaintance with  the  value  of  such  services 
was  based  upon  a  meager  experience,  which, 
doubtless,  very  materially  affected  the  weight 
of  the  testimony  which  he  gave  upon  direct 
examination.  In  view  of  a  new  trial.  It  Is 
proper  to  say  that.  In  the  absence  of  some 
customary  standard  of  charges  or  proof  of 
such  standard,  it  would  not  be  competent  for 
a  witness  to  base  his  judgment  as  to  the 
value  of  his  services  upon  the  fact  that  spe- 
cific rewards  may  have  been  from  time  to  time 
offered  In  cases  corresponding  to  a  greater  or 
less  extent  with  the  case  under  consideration. 
If  tbat  were  tbe  only  basis,  some  different 
standard  should  be  adopted;  as,  for  instance, 
a  reasonable  per  diem.  In  other  words,  the 
officer  is  not  jxistified  in  fixing  peremptorily 
his  own  charges.  In  a  case  of  this  kind,  after 
the  evott;  nor  Is  It  a  case  for  addition  and 
division.  From  the  record  as  it  Is  presented 
to  us,  it  would  appear  that  the  jury  did  not 
discriminate  very  closely  In  fixing  the  value 
of  the  plaintiff's  services  at  the  sum  which 
was  Included  in  tbe  verdict,  and,  if  the  ques- 
tion were  properly  before  us,  we  should  hes- 
itate about  permitting  a  verdict  for  this 
amount  to  stand  In  such  case.  For  the  oror 
pointed  out,  tbe  jadgmeat  will  be  reversed, 
and  a  new  trial  ordered.  Tbe  other  justices 
coBcorred. 


HOOPER  V.  VAN  HUSBN. 

(Supreme  Court  of  Michigan.    Jane  4,  1886.) 

CosT&iOT  TO  But  Land— Assiokmbkt— Foami- 

•  TDBB. 

Where  the  vendee  la  a  contract  for  the 
■ale  of  land,  whidi  provides  for  its  forfeiture  in 
case  of  default  in  payments,  assigns  hia  interest 
thereunder  as  cidlateral  security,  and  the  contract 
is  subsequently  declared  forfeited  by  the  vendor, 
any  rights  which  the  vendee  has  in  the  payments 
already  made  pass  to  hia  aaaignee. 


Error  to  circuit  court,  Wayne  county; 
Joseph  W.  Donovan,  Jndge. 

Action  by  Sherman  D.  Hooper  against  Bd- 
ward  O.  Van  Husen.  There  was  a  judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

E.  8.  Olarkson,  for  appellant  Brooke  A 
Spalding,  for  appellee. 

LONG,  J.  On  June  9,  1888,  the  plaintiff 
and  defendant  entered  Into  six  land  con- 
tracts, identical  In  their  terms,  each  for  the 
sale  of  a  lot  by  defendant  to  plaintiff.  The 
price  for  each  lot  was  $650,-4100  at  tbe 
date  of  execution,  and  the  balance  on  or  before 
July  1,  1^93,  in  equal  annual  payments  of 
$100,  payable  on  January  1st  in  each  year, 
together  with  7  per  cent,  interest,  payable 
semiannually  on  the  Ist  of  January  and  July. 
The  vendee  was  also  to  pay  all  taxes  and 
assessments  assessed  after  the  locution 
of  the  contract,  and  was  to  have  possession 
of  the  premises  while  not  in  default.  In 
case  of  default,  the  vendor  was  given  tbe 
right  to  declare  the  contract  void,  and  re- 
tain whatever  might  have  been  paid  thereon, 
and  any  improvements  made  on  the  premises, 
and  to  take  immediate  possession  of  the  land, 
and  remove  the  vendee  therefrom.  Tbe  stip- 
ulations of  the  contract  were  to  bind  the 
assigns  of  the  respective  parties.  The  plain- 
tiff paid  on  each  contract  $100  at  the  date 
of  execution,  and  interest  upon  all  of  them 
up  to  July  1,  1888.  Immediately  afterwards 
the  defendant,  who  held  the  legal  title  In 
trust  for  himself,  Mr.  Hannan,  and  Mr. 
Avery,  conveyed  two  lots  each  to  Hannan 
and  Avery,  and  also  assigrned  the  correspond- 
ing contracts  to  them,  and  paid  to  them  each 
one-third  of  the  moneys  theretofore  received. 
The  plaintiff  was  Informed  of  this  division, 
and  thereafter  made  no  payments  to  tbe 
defendant,  except  on  the  account  of  the  two 
contracts  which  he  retained.  The  plaintiff 
subsequently  paid,  at  Irregular  intervals,  va- 
rious sums  upon  the  principal  and  Interest 
of  these  two  contracts,  until  January  13. 
1891,  when,  being  largely  In  default,  both 
upon  principal  and  interest,  a  supplemental 
agreement  was  made  between  him  and  the 
defendant,  whereby,  in  consideration  of  the 
payment  of  tbe  back  interest  and  $50  to 
apply  upon  the  defaulted  principal,  and  the 
plaintiff's  agreement  to  pay  up  on  or  be- 
fore January  1,  1892,  the  remainder  of  the 
back  principal  and  the  payment  falling  due 
upon  that  date,  the  defendant  agreed  not  to 
commence  any  proceedings  to  declare  the 
contracts  forfeited,  or  to  foreclose  them,  or 
collect  the  amount  due  thereon  before  Jantiaiy 
1,  1882.  On  October  4, 1888,  the  plaintiff  exe- 
cuted and  delivered  to  the  Detroit  Savings 
Bank  an  Instrument  whereby  he  assigned 
and  transferred  to  the  bank  all  hia  right, 
title,  and  Interest  In  all  six  of  these  land 
contracts,  the  contracts  to  be  held  by  the 
bank  as  collateral  for  certain  drafts  dls- 
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counted  by  It  for  the  plaintiff.  This  assign- 
ment, of  which  the  defendant  learned  shortly 
after  It  was  made,  the  bank  still  holds,  and 
the  Indebtedness  for  which  It  was  given  Is 
still  unsatlsfled.  The  bank  flrst  teamed  of 
the  pendency  of  this  suit  two  days  before 
the  trial,  when  it  was  informed  of  It  by  the 
defendant.  The  plaintiff  paid  nothing  far- 
ther to  defendant  after  making  the  above 
supplemental  agreement,  and  on  January  7, 
1892,  the  defendant  caused  to  be  served  both 
upon  him  and  the  Detroit  Savings  Bank  no- 
tices of  forfeiture  in  pursuance  of  the  pow- 
er contained  in  the  land  contracts,  declaring 
the  contracts  void  and  ended,  and  all  rights 
of  the  vendee,  and  of  'any  one  claiming 
through  him  thereunder,  forfeited  and  ter- 
minated. Upon  the  same  day  the  defendant 
served  upon  the  plaintiff  and  upon  the  bank 
notices  that  the  lots  covered  by  the  con- 
tracts would  be  sold  by  him  at  public  auc- 
tion, at  noon  on  the  20th  day  of  January, 
1892,  at  the  west  front  door  of  the  city  hall 
in  Detroit.  The  same  notice  was  published 
In  the  Detroit  Tribune  upon  the  8th  and 
15th  days  of  January,  1892.  The  notices  re- 
ceived by  the  plaintiff  were  given  by  him 
to  his  attorney,  who  attended  the  sale  on 
bis  behalf.  At  the  time  of  the  sale  the 
Detroit  Savings  Bank  served  upon  the  de- 
fendant a  notice  that,  by  virtue  of  the  assign- 
ment above  referred  to,  it  claimed  an  Interest 
in  the  lands  covered  by  the  contracts,  and 
the  right  to  an  accounting  for  the  amounts 
paid  thereon.  The  lots  covered  by  the  con- 
tracts held  by  defendant  were  duly  exposed 
for  sale  at  auction  at  the  date  and  place 
specified  In  the  notice,  and  were  bid  off  by 
the  defendant  at  the  amount  then  due  and 
uupaid  upon  the  contracts,  he  bdng  the 
highest  bidder  therefor.  The  plaintiff  had 
no  dealings  with  the  defendant  from  the 
time  of  receiving  the  notices  of  forfeiture 
and  sale  on  January  7,  1892,  until  April  29, 
1883,  when  he  went  to  defendant's  offlcot 
and  offered  to  make  payment  of  the  amount 
that  would  then  have  been  due  upon  the 
contracts,  but  the  defendant  declined  to  re- 
ceive it,  saying  tbiat  he  had  sold  the  lots  in 
November,  1892.  The  plaintiff  shows  no  ex- 
cuse for  his  failure  to  comply  with  the 
terms  of  his  contracts,  but  claims  to  be  en- 
titled to  recover  from  the  defendant  the 
entire  amount  paid  by  htm  on  the  two  land 
contracts  which  the  defendant  retained,  ag- 
gregating, with  interest,  $901.66. 

1.  Under  this  state  of  facts  It  is  contended 
that,  whatever  the  plaintiff's  rights  might 
have  been  Iiad  he  not  assigned  the  contracts 
to  the  bank,  he  is  not  now  the  owner  of 
them,  and  is  not  in  a  position  to  maintain  an 
action  for  the  recovery  of  the  money  paid. 
Shortly  after  the  contracts  were  executed, 
plaintiff  made  the  following  assignment  to 
the  bank: 

"Detroit,  Mich.,  October  4th,  1888.  For 
value  received,  I  hereby  sell,  assign,  and 
cransfer  unto  the  Detroit  Savings  Bank  of 


Detroit,  Mich.,  all  my  right,  title,  and  in- 
terest to  and  In  lot  six  (6)  certain  land  con- 
tracts, all  dated  the  ninth  day  of  June,  1888. 
executed  by  and  between  Edward  C.  Van 
Husen,  of  Detroit,  and  myself,  and  providing 
for  the  sale  to  me  by  said  Van  Husen  of  lots 
38,  89,  40,  41,  42,  and  43  of  Avery  and  Van 
Husen's  aubdivlslon  of  lots  16  and  17  of 
Maldelbaum's  subdivision  of  the  easterly  part 
of  section  1,  town  2,  south  of  range  11  east, 
said  lands  being  situated  in  the  city  of  De- 
troit, aforesaid.  The  said  contracts  are  to 
b«  held  by  said  bank  as  collateral  security 
for  the  payments,  according  to  their  terms, 
of  certain  drafts  drawn  by  me,  as  agent, 
on  the  Enterprise  Coal  &  Exchange  Co.,  of 
New  YoriE,  and  discounted  by  said  bank 
for  my  account    S.  D.  Hooper.  [Seal.]" 

"November  29th,  18S9.  I  hereby  agree  that 
the  above-mentioned  contracts  shall  stand 
as  collateral  to  the  note  for  $1,145  and  in- 
terest, dated  New  Tori^  Nov.  15th,  1889, 
payable  three  months  after  date,  at  the  U. 
S.  Nat  Bank,  In  N.  ¥.,  made  by  B.  W. 
Blssel,  and  Indorsed  by  E.  N.  Frisble  and 
myself,  the  said  note  being  taken  by  the 
Detroit  Savings  Bank  In  discharge^  of  the 
drafts  referred  to  in  the  above  assignment 
Should  the  bank  find  it  necessary  In  the 
future  to  take  a  renewal  or  renewals.  In 
whole  or  In  part,  of  said  note,  this  assign- 
ment shall  remain  In  full  force  as  security 
for  the  payment  of  such  renewal  note  or 
notes.    S.  D.  Hooper.    [Seal.]" 

Counsel  for  plaintiff  admits  that  the  bank 
got  whatever  Interest  Hooper  had  In  the 
contract,  but  contends  that  when  the  de- 
fendant declared  them  void  and  at  an  end 
they  were  void  ab  Initio,  and  that  it  then 
resulted  in  Hooper  having  no  further  interest 
in  the  contracts,  or  further  rights  thereunder; 
i  that,  therefore,  the  transaction  was  as  though 
It  had  never  been,  so  far  as  the  lots  were 
concerned,  and  that  defendant  had  so  much 
of  plaintilTs  money  the  same  as  though 
he  had  borrowed  it  or  had  receipted  for  It 
to  another  person  on  behalf  of  Hooper.  Un- 
der this  assignment  of  the  contracts,  the 
bank  got  all  the  rights  that  Hooper  had 
under  them  or  by  virtue  of  them.  Had  Hoop- 
er kept  up  his  payments,  the  bank  was  en- 
titled to  the  deeds  which  would  have  been 
made  if  the  contracts  had  been  fully  per- 
formed, and,  consequently,  the  benefit  of  the 
moneys  paid.  Under  plaintiff's  contention, 
his  own  default  would  operate  as  a  benefit 
to  himself,  and  take  from  the  bank  and  give 
to  him  the  benefit  of  these  payments.  Coun- 
sel entirely  misconceives  the  nature  of  the 
vendee's  interest  in  the  contracts.  The  ven- 
dee got  the  equitable  title,  but  the  legal 
title  still  remained  in  the  vendor,  which 
is  held  as  security  for  the  payment  of  the 
purchase  price.  Upon  the  imyment  In  full 
of  the  purchase  price,  the  vendee  has  the 
right  to  have  a  conveyance  of  the  legal 
title.  Every  payment  Increases  the  value 
of  the  vendee's  interest    If  It  Is  true  .that, 
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whoi  the  contract  contains  provisions  for 
Its  avoidance  on  default  by  the  vendee,  the 
vendee's  equitable  title  Is  subject  to  con- 
version on  such  default  Into  a  right  to  re> 
cover  the  moneys  already  paid,  less  dam- 
ages caused  by  his  default,  yet  this  right  is 
created  by  the  contract,  and  that  right,  as 
well  as  the  equitable  interest  In  the  land, 
passed  by  the  assignment  In  this  casfc  De- 
claring the  contracts  forfeited  did  not  malce 
them  void  from  the  beginning.  It  is  true 
that  the  contracts  were  terminated  by  the 
declaration  of  forfeiture,  bnt  whatever  rights 
the  parties  might  have  grew  out  of  the  cixi- 
tract  rdations,  and  passed  under  the  assign- 
ment. If  what  Is  contended  for  here  by 
counsel  for  plaintiff  could  be  upheld,  then  the 
party,  after  such  assignment,  could  default 
In  all  future  payments,  and,  against  the 
rights  of  bis  assignee,  recover  back  the  mon- 
eys already  paid.  The  benefit  of  the  pay- 
ments Inures  to  the  assignee,  and,  tf  any  one 
have  a  right  of  recovery  for  the  moneys  so 
paid,  it  is  not  the  plaintiflT.  He  cannot  be 
permitted  to  take  advantage  of  his  own  de- 
fault It  Is  unnecessary  to  discuss  the  other 
question.  Judgment  Is  affirmed.  The  otha 
Justices  concurred. 


BOOTH  V.  MAJESTIC  MANUP'G  00. 

(Supreme  Court  of  Michigan.    June  4,  1695.) 

Adthobitt  or  Aobnt. 

A  finding  that  defendant's  traveling  agent 

had  authority  .to  employ  plaintiff  as  a  salesman 

will  not  be  disturbed,  where  it  appeared  that  the 

agent  bad  authority  to  establish  an  agency  for 

the  sale  of  defendant's  wares,  tliat  the  defendant 

ratified  the  agent's  contracts  for  advertising,  and 

In  referring  to  bis  authority  admitted  that  he  had 

"some  little  leeway." 

Error  to  circuit  court,  Wayne  county;  Wil- 
liam L.  Carpenter,  Judge. 

Action  by  Delbert  L.  Booth  against  the 
Majestic  Manufacturing  Company  on  a  con- 
tract of  employment.  From  a  judgment  for 
plaintiff,  defendant  brings  error.     Affirmed. 

Lemuel  H.  Foster,  for  appellant  Haug  & 
Terkes,  for  appellee. 

liONO,  J.  Defendant  is  s  corporation  en- 
gaged In  the  manufacture  of  stoves,  ranges, 
etc.,  at  St  Louis,  Mo.,  and  had  in  its  employ 
as  an  agent  one  J.  W.  Johnson.  Johnson  came 
to  Detroit  in  the  middle  of  December,  1892, 
and  made  a  contract  with  Stearns  Bros,  for 
the  occlusive  agency  for  the  sale  of  the  de- 
fendant's stoves,  etc.,  in  Detroit.  At  about 
the  same  time  be  arranged  with  the  plaintiff, 
at  the  sum  of  flOO  per  month,  to  enter  the 
defendant's  employ  as  salesman  In  the 
Steams  store,  to  exMblt  the  stoves,  adver- 
tise them,  and  send  out  circulars,  etc.  He 
was  so  employed  for  two  months.  It  is  for 
this  service  that  this  action  ia  brought 
Plaintiff  recovered,  and  defendant  brings  er- 
ror.   The  principal  claim  made  by  defend- 


ant is  that  there  was  no  evidence  in  the  case 
showing,  or  tending  to  show,  that  Johnson 
had  any  authority  to  make  the  contract  with 
plaintiff.  The  contract  made  with  Steams 
Bros,  was  that  Johnson  wu<t  to  expend  $500 
for  them  in  newspaper  advertising,  or  in  any 
other  way  that  they  desired  to  advertise, 
either  in  street-car  signs  or  in  newspapers. 
He  was  to  send  them  a  cocrtc  for  one  month, 
and  have  a  salesman  for  two  months,  or,  if 
a  cook  was  not  wanted,  then  he  was  to  fur- 
nish a  salesman  for  three  months.  Under 
this  arrangement,  Stearns  Bros,  were  to  have 
the  exclusive  agency  in  Detroit  and  to  have 
sent  to  them  20  ranges  at  once.  The  20 
ranges  were  sent  to  Detroit  from  St  Louis. 
Mo.  While  these  negotiatlonB  were  pending. 
Johnson  asked  If  they  could  not  find  a  sales- 
man, and  the  plaintiff  was  mentioned  to 
him  and  hired  by  him  for  two  months.  He 
worked  the  full  time,  doing  the  work  re- 
quired, when  some  trouble  apparently  arose 
between  the  defendant  company  and  tbeir 
agent  Johnson,  and  the  contract  made  by 
him  with  plaintiff  wa«  repudiated.  They 
claimed  that  Johnson  was  merely  a  travel- 
ing salesman,  and  had  no  grre&ter  iMwer  or 
authority.  It  appears  that,  some  time  previ- 
ous to  the  arrangement  made  by  Johnson 
with  Stearns  Bros,  and  the  plaintiff,  Johnson 
bad  ordered  some  advertising  for  the  defend- 
ant company  from  the  Detroit  Free  Press, 
and  in  a  letter  to  the  Free  Press  of  Feb- 
ruary 7,  1883,  they  say  of  Johnson  "that  he 
had  some  little  leeway,  but  had  not  noUHed 
ns  of  this  before."  The  defendant  company 
shipped  the  stoves  to  Steams  Bros.,  uU  ap- 
parently recognised  them  as  its  exclusive 
agent  in  Detroit  The  defendant  also  paid 
the  Free  Press  for  advertising  done  by  the 
plaintiff  while  acting  under  the  contract  with 
Johnson.  The  fact  of  Johnson's  agency  is 
not  disputed,  but  the  contention  is  that  he 
was  but  a  traveling  saleaman,  and  therefore 
the  arrangement  with  plaintiff  was  entirely 
outside  of  the  scope  of  his  employment  It 
is  undoubtedly  true  that  if  Johnson  was  a 
mere  tr&vellng  salesman,  he  had  no  author- 
ity to  Iiire  the  plaintiff,  and  the  plaintiff  could 
not  recover.  The  offlcera  of  the  defendant 
company  at'  St  Louis  testified  that  Johnson 
was  employed  simply  as  an  agent  for  the  sale 
of  the  company's  goods,  at  a  monthly  salary, 
and  under  an  oral  contract  of  no  specified  dura- 
tion; that  he  had  no  authority  to  make  con- 
tracts except  for  the  sale  of  goods;  that  he 
had  no  right  to  buy  anything  for  the  c<xa- 
pany,  to  pledge  Its  credit  in  any  way,  or  to  em- 
ploy any  agent  for  the  company.  This,  stand- 
ing alone  and  uncontradicted,  would  debar 
the  plaintiff  from  recovery.  But  It  is  not  un- 
contradicted. The  dealings  of  the  company, 
through  Johnson,  with  other  parties,  contra- 
dict this.  He  did  make  the  contract  with 
Steam  Bros.,  and  the  company  accepted  itt 
terms,  and  shipped  the  stoves.  That  con- 
tract specified  that  the  company  should  ad- 
vertise, and  in  that  way  aid  Steams  Bros. 
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in  making  sales.  It  also  provided  tor  the 
hiring  of  a  party  to  aid  in  the  advertising. 
The  plaintiff  was  employed  for  this  very  pur- 
pose. This  is  some  evidence  tliat  Johnson 
had  larger  powers  than  a  mere  salesman. 
He  apparently  came  to  Detroit  to  establish 
an  exclusive  agency,  and  all  he  did  in  rela- 
tion thereto  was  ratmed  and  approved  by 
the  defendant,  except  the  payment  of  plain- 
tiff. Perhaps  from  this  alone  the  jury  wonld 
not  have  been  Justified  In  saying  that  Jdba- 
son  had  power  to  bind  the  defendant  for 
plaintiCTs  payment.  But  thn-e  is  other  evi- 
dence In  the  case  which  shows  larger  powers 
vested  in  Johnson.  As  early  as  May,  1892, 
a  contract  of  advertising  was  entered  into  by 
the  company,  through  Mr.  Johnson,  with  the 
Detroit  Free  Press.  While  this  was  subject 
to  the  approval  of  the  management,  It  seems 
that  some  considerable  advertising  was  done, 
and  in  November,  1892,  the  company  paid  a 
bill  to  the  Free  Press  Company,  and  prom- 
ised to  send  more  "as  soon  as  we  get  matters 
straightened  out  In  Detroit."  On  February  7, 
1893,  the  company  again  wrote  the  Free 
Press:  "Replying  to  your  favor  of  the  6th 
Inst.,  will  say  that  Mr.  Johnson  bad  some  lit- 
tle leeway,  but  bad  not  notified  us  of  this 
before.  In  future,  please  accept  no  expense 
at  our  account,  except  with  a  written  order 
from  this  office.  We  hope,  however,  to  do 
some  further  advertising  with  you  this 
spring."  It  is  wholly  improbable  that  John- 
son was  clothed  with  no  greater  authority 
than  tliat  of  a  traveling  salesman,  when  we 
view  his  acts  in  the  Steams  matter  and  the 
Free  Press  contracts.  What  the  little  lee- 
way was  which  Johnson  had  Is  n6t  made  to 
appear  except  by  his  conduct  in  making  con- 
tracts which  were  ratified  by  the  company. 
There  was  evidence,  therefore,  from  which 
the  jury  might  well  find  that  Johnson  was 
something  mcH-e  than  a  mere  traveling  sales- 
man, and  that  the  contract  made  by  him 
with  plaintiff  was  within  the  scope  of  his 
employment.  The  case  wau  fairly  submitted 
to  the  jury.    The  judgment  must  be  affirmed. 

McORATH.  C.  J.,  did  not  sit.    The  other 
justices  concurred. 


ELLIOTT  V.  MARTIN. 

(Supreme  Court  of  Michigan.  May  28, 1895.) 

Ikk  Keeper's  Liex— Boakd  or  EoHaB. 

1.  A  hotel  keeper  has  no  inn  keeper's  lien 
tot  the  board  of  horse  under  express  agreement 
wltis  one  who  was  not  the  owner  thereof,  nor  a 
finest  at  the  hotel. 

2.  One  who  boards  a  horse  under  contract 
with  a  person  not  the  owner  thereof  has  no  riRht 
to  the  lien  provided  by  2  How.  Ann.  St.  §  8399, 
nnless  it  is  shown  that  such  person  had  authority 
to  act  for  the  owner. 

Error  to  circuit  court,  Shiawassee  county; 
Charles  H.  Wlsner,  Judge. 

Replevin  of  a  horse  by  Marcus  D.  Elliott 
aicainst  Joseph   Martin.     From  a  judgment 


for  defendant,  plaintiff  brings  error.    Re- 
versed. 

John  T.  McCurdy,  for  appellant  Albert 
L.  Chandler,  for  appellee. 

HOOKER,  J.  The  plaintiff,  being  the  own- 
er of  a  stallion,  put  him  Into  the  possession 
of  one  Wilkinson,  a  horse  trainer,  at  the 
same  time  taking  back  a  promise  to  pay  $5 
per  month  until  $100  should  be  paid  to  the 
plaintiff,  which  plaintiff  testified  was  to  pay 
for  a  half  interest  In  the  horse,  which  he 
agreed  to  sell  him.  The  writing  stated  that 
$100  was  part  payment  for  the  horse,  the 
title  and  right  of  possession  to  remain  in  the 
plaintiff  until  the  sum  should  be  fully  paid. 
Wilkinson  took  the  horse  to  the  bam  of  the 
defendant,  who  was  a  hotel  keeper,  and  ar- 
ranged for  its  board  at  $1.75  per  week,  Wil- 
kinson to  care  for  the  horse.  He  was  kept 
there  two  weeks,  during  which  time  Wilkin- 
son was  boarding  at  a  Mr.  Clark's.  He  was 
not  a  guest  of  the  defendant  at  any  time,  or, 
at  all  events',  If  It  can  be  claimed  that  he 
was,  the  fact  was  disputed,  and  therefore  a 
question  for  the  jury.  At  the  end  of  the  two 
weeks  he  arranged  with  a  Mr.  Tucker  to 
board  the  horse,  and  then  went  away. 
Tucker  kept  the  horse  until  his  feed  gave 
out,  and  then  took  him  to  the  defendant,  and 
arranged  to  have  him  kept  there  for  Wilkin- 
son; the  understanding  being  that  the  price 
should  be  75  cents  a  day,  and  that  one  or 
both  should  write  Wilkinson.  Wilkinson 
did  not  return,  and  after  some  14  weeks  the 
plaintiff  found  the  horse  at  the  defendant's 
bam,  and,  upon  refusal  to  surrender  him, 
replevied  him.  The  defendant  pleaded  the 
general  issue,  and  upon  the  trial  claimed  a 
lien  for  the  keeping  of  the  horse.  The  court 
directed  a  verdict  for  the  defendant  for  the 
value  of  the  keeping  after  the  time  that  Mr. 
Tucker  brought  the  horse  there,  but  said  no 
recovery  should  be  permitted  for  the  two 
weeks  that  he  was  there  upon  the  first  occa- 
sion. Error  Is  assigned  upon  the  charge, 
and  the  only  question  before  us  is  whether 
defendant  had  a  valid  lien  upon  the  horse 
for  the  keeping. 

Tucker  was  at  no  time  a  guest  at  the  hotel. 
The  defendant  is  not  shown  to  have  known 
the  tme  condition  of  the  title  to  the  horse, 
or  that  he  did  not  suppose  him  to  belong  to 
Wilkinson.  But  the  horse  was  not  brought 
there  by  a  guest,  and,  indeed,  was  taken  un- 
der an  express  agreement  to  board.  This 
gave  him  no  right  to'  an  inn  keeper's  Hen. 
This  question  has  been  discussed  in  the  re- 
cent case  of  Taylor  v.  Downey,  62  N.  W.  716, 
and  need  not  be  further  considered  here. 
See  Orinnell  v.  Cook,  3  Hill,  485,  and  cases 
cited. 

It  is  claimed  that  a  lien  existed  under  2 
How.  Ann.  St.  {  8399,  which  reads  as  fol- 
lows: "Whenever  any  person  shall  deliver 
to  any  mechanic,  artisan,  or  tradesman,  any 
materials  or  articles  for  the  purpose  of  con- 
structing, in  whole  or  in  part,  or  completing 


Digitized  by  LjOOQ  l€ 


NORTHWESTERN  REPORTER,  Vol.  63. 


(Mich. 


any  fumltare,  jewelry,  Implement,  ntensil, 
clothing,  or  other  article  of  value,  or  shall 
deliver  to  any  person  any  horse,  mnle,  neat 
cattle,  sheep,  or  swine  to  be  kept  or  cared 
for,  such  mechanic,  artisan,  tradesman,  or 
other  person  shall  have  a  lien  thereon  for 
the  lust  value  of  the  labor  and  skill  applied 
thereto  by  him,  and  for  any  materials  which 
he  may  have  furnished  in  the  construction  or 
completion  thereof,  and  for  the  keeping  and 
care  of  such  animals,  and  may  retain  pos- 
session of  the  same  until  such  charges  are 
paid."  Under  this  statute  a  lien  would  have 
attached  tf  the  horse  had  been  taken  to  the 
defendant's  bam  for  keeping  by  the  plain- 
tiff's direction.  We  think  the  evidence  may 
have  been  sufficient  to  warrant  the  conclu- 
sion that  plaintiff,  being  the  owner  of  the 
legal  title  to  the  horse,  authorized  Wilkin- 
son, the  owner  of  an  equitable  half  interest, 
to  take  the  horse,  for  their  mutual  benefit, 
to  keep  and  train,  and  that  be  thereby  made 
him  his  agent,  in  the  conduct  of  their  mutual 
business,  to  the  extent,  at  least,  of  getting 
the  horse  kept.  But  this  was  a  question 
which  should  have  been  submitted  to  the 
Jury,  as  the  fact  was  not  conclusively  shown. 
The  judgment  must  be  reversed,  and  a  new 
trial  ordered.     The  other  justices  concurred. 


ANDRIBS  V.  DETROIT,  G.  H.  &  M.  KY.  CO. 
(Snpteme  Court  of  llidiigan.    June  4,  1895.) 

EASBMBNT  BT  PBBSOMFTION— EvtDB^fOB— Isjuno- 

TiOK— To  Detbbhisb  Titlb  to  Land. 

1.  One  whose  lands  abut  on  a  strip  acquired 
by  a  railroad  company  as  its  right  of  way  Ims  no 
rights  over  snch  strip,  though  it  was  used  for  pas- 
sage to  the  lands  for  over  80  years,  where  the  rail- 
way company  actoaily  and  continuously  occupied 
it.  and  maintained  notices  that  the  property  was 
private. 

2.  An  injunction  will  not  tw  granted  to  en- 
join defendant  from  moving  a  taice  to  a  line 
claimed  by  it  as  the  boundary  from  a  line  claimed 
by  plaintiff  as  the  boundary,  where  the  title  to  the 
intervraing  land  has  never  been  adjudicated  at 
law. 

Appeal  from  circuit  court,  Wayne  county, 
in  chancery;  Joseph  W.  Donovan,  Judge. 

Bill  in  equity  by  Catherine  Andries  against 
the  Detroit,  Grand  Haven  &  Milwaukee  Rail- 
vtray  Company  to  restrain  defendant  from 
interfering  with  complainant's  rights  in  cer- 
tain lands.  lYom  a  decree  for  defendant, 
complainant  appeals.     Affirmed. 

Jonas  B.  HouCk  and  Robert  Parker,  for  ap- 
pellant   h.  C.  Stanley,  for  appellee. 

LONG,  J.  The  complainant  is  the  owner 
of  lots  53  and  55  of  the  Dequindre  farm  in 
the  city  of  Detroit  These  lota  abut  upon 
the  west  side  of  defendant's  right  of  way, 
commonly  called  "Dequhidre  Street,"  and 
are  situate  between  Gratiot  avenue  and  Jay 
street.  She  and  her  grantors  have  been  in 
possession  of  them  for  many  years.  The  bill 
in  this  case  is  filed  to  restrain  the  defendant 
from  preventing  or  in  any  manner  interfer- 


ing with  the  complainant's  passing  over  and 
along  said  Dequindre  street,  to  and  from  cer 
said  lots;  and  also  from  moving  back  upon 
her  lots  a  certain  fence,  which  complainant 
contended  is  now  erected  upon  the  true  line 
of  her  said  lots.  The  complainant  claims 
that  on  September  10,  1882,  the  defendant, 
with  a  force  of  men,  entered  upon  these 
lands,  and  commenced  to  tear  down  and 
move  back  the  said  fence  some  three  feet 
upon  her  lots.  She  also  claims  tliat  a  side- 
walk had  for  more  than  30  years  existed 
along  the  said  Dequindre  street  next  to  her 
said  lots,  which  had  been  used  by  her  and 
her  grantors  and  others  of  the  public  for  in- 
gress and  egress  to  and  from  said  lots  to 
Gratiot  street  and  that  said  way  was  the 
only  way  thereto;  but  that  about  8  years 
before  filing  her  bill  the  defendant  filled  said 
street  with  earth,  covering  said  walk,  but 
that  complainant  and  others  of  the  public 
have  continued  to  use  said  street  as  of  right 
to  such  ingress  and  egress  for  more  than  30 
years,  and  therefore  have  acquired  a  right 
of  way  by  user,  which  defendant  now  threat- 
ens to  close  against  her  and  others  of  the 
public.  The  defendant  denies  ttiat  the  prem- 
ises have  been  held  adversely  to  It  It  ap- 
pears that  prior  to  1836  one  Antolne  De- 
quindre was  the  owner  of  land  extending 
from  the  Detroit  river  to  the  westerly  line 
of  the  city  of  Detroit  These  lots  were  a 
I>art  of  these  lands.  Adjoining  these  lands 
on  the  east  was  a  40-foot  strip.  On  May  24, 
183G,  a  written  agreement  was  entered  into 
between  Dequindre  and  the  Detroit  &  Pon- 
tiac  Railway  Company,  by  which  the  said 
company  acquired  this  strip  for  a  right  of 
way  for  its  track.  The  railway  company  at 
once  entered  into  possession  of  this  entire 
strip,  and  leaving  no  i)ortion  thereof  open  to 
street  travel.  In  October,  1836,  Dequindre 
conveyed  the  other  lands  to  Peter  J.  Des- 
noyes,  in  trust  for  creditors,  subject  to  the 
railway  company's  right  of  way.  In  Feb- 
ruary, 1840,  Dequindre  and  Desnoyes  made 
a  plat  of  the  Dequindre  farm,  which  plat  it 
appears,  was  not  properly  executed  and  ac- 
knowledged, and  never  became  entitled  to 
record;  but  by  said  plat  Dequindre  and  Des- 
noyes attempted  to  dedicate  said  40-foot 
strip  to  street  uses,  in  utter  disregard  of  the 
rights  of  the  railroad  company.  In  1843,  De- 
quindre died  intestate,  and  in  1845  Desnoyes 
reconveyed  to  the  Dequindre  heirs  all  that 
part  of  said  lands  not  disposed  of.  Partition 
proceedings  were  thereafter  liad,  and  said 
lot  55  allotted  to  John  Watson.  No  part  of 
the  40-foot  strip  was  partitioned.  The  iota 
partitioned  were  not  described  as  abutting 
on  any  street,  but  as  bearing  certain  num- 
bers in  certain  blocks  of  the  Dequindre  farm, 
according  to  the  plat  In  1851,  Watson  and 
some  of  the  Dequindre  heirs  claimed  to  own 
said  strip  of  land  discharged  of  the  claims 
of  the  Detroit  &  Pontine  Railroad  Company, 
whereupon  the  said  railroad  company  pni^ 
chased  from  Watson  and  others  all  their 
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claim  and  title  to  said  strip;  and  since  De- 
cember 27,  1851,  the  defendant  railroad  com- 
pany, claimingr  all  the  rights  of  the  Detroit 
&  Pontlac  Railroad  Company,  have  actually 
occupied  the  entire  strip  as  owner,  and  Its 
possession  thereof  has  been  open  and  noto- 
rious. All  of  the  lots  so  platted,  except  fire, 
from  the  Dequlndre  farm,  were  made  to  front- 
on streets,  among  which  were  the  com- 
plainant's lots.  These  lots  were  accessible 
by  Interior  alleys,  and  no  other  lots  were  so 
accessible.  The  complainant's  grantors  well 
knew  the  situation  of  these  lots  at  the  time 
of  their  allotment  and  purchase  by  them. 
In  1871  the  abutting  owners  of  lots  along 
this  40-foot  strip  and  the  city  of  Detroit  set 
up  a  claim  that  this  strip  was  a  public  street 
The  city  filed  a  bill  against  the  defendant 
company  In  the  Wayne  circuit,  in  chancery, 
to  enjoin  its  use  by  the  company.  The  cause 
was'  heard  on  appeal  in  this  court,  and  a  de- 
cree entered  here,  holding  that  the  strip  was 
not  a  public  street,  but  the  private  property 
of  the  railroad  company.  Detroit  v.  Detroit 
&  M.  B.  Co..  23  Mich.  173.  At  the  time  the 
father  of  the  complainant  purchased  lot  53, 
tbe  railroad  company  was  in  possession  of 
the  strip,  using  it  as  its  right  of  way,,  and 
occupying  It  by  Its  tracks.  Under  its  charter 
It  had  the  right  to  bold  100  feet  in  width  for 
such  purposes.  At  the  time  complainant's 
grantor  purchased  lot  65  the  chancery  case 
had  been  decided  in  this  court,  holding  that 
this  strip  was  the  private  property  of  the 
defendant  company.  After  tbe  decision  of 
that  case  in  this  court  in  1871,  the  defendant 
at  once  began  to  warn  the  public  of  its  ex- 
closlve  right  to  said  strip,  as  owners  thereof, 
by  placing  signs  along  the  extent  thereof, 
and  one  of  which  was  placed  near  the  com- 
plainant's property,  which  read:  "No  way 
here.  Railroad  property."  In  1883,  EmU  A. 
Tapert,  being  the  owner  of  lot  64,  abutting 
on  said  strip,  filed  his  bill  against  the  de- 
fendant company  to  prevent  it  from  occupy- 
ing tbe  strip  by  laying  another  track,  his 
claim  being  that  be  had  a  right  of  way  over 
it  appurtenant  to  his  lot  That  case  was 
heard  in  this  court  on  appeal,  and  the  com- 
plainant's right  denied,  and  again  It  was 
held  that  the  defendant  company  had  the  ex- 
clusive right  over  said  strip.  It  was  said 
that  the  defendant's  title  had  vested  and 
become  absolute  before  the  complainant's 
title  had  passed  out  of  the  representatives 
of  the  estate.  Tapert  v.  Railway  Co.,  50 
Mich.  267, 15  N.  W.  450.  Tbe  defendant  has 
since  that  time  been  In  possession  of  said 
strip,  keeping  the  signs  posted  up,  notifying 
tbe  public  that  It  is  railroad  premises.  It 
is  therefore  apparent  that  the  complainant 
bere  has  no  rights  over  this  strip,  though  she 
may,  with  the  public,  have  gone  over  it  to 
gain  access  to  her  premises.  The  railroad 
company  had  the  right  at  all  times  since  its 
purchase  to  exclude  the  public  and  the  com- 
plainant from  the  premises.  The  mere  fact 
that  the  defendant  company  knew  that  the 


public  and  the  complainant  were  passing 
and  repassing  there  would  not  create  a  right 
in  the  public  or  complainant  to  continue  such 
passage.  Elliott,  Roads  &  S.  p.  130;  Stew- 
art V.  Frlnk,  94  N.  O.  487. 

It  appears  that  several  years  ago  the  defend- 
ant company  claimed  that  the  fence  in  front  of 
complainant's  lots  encroached  on  Its  right  of 
way.  Several  persons  owning  abutting  lots 
on  that  side  moved  their  fences  back,  open- 
ing up  the  strip  to  its  entire  width.  In  1877 
the  defendant  colnpany,  claiming  that  they 
had  a  right  to  tbe  fuU  width  of  this  40-foot 
strip,  commenced  to  move  the  fence  back, 
but  were  stopped  by  Mr.  Andries,  the  then 
owner  of  the  lot.  Again,  In  1887,  the  de- 
fendant attempted  to  move  the  fence,  and 
was  again  stopped  by  the  husband  of  the 
complainant  Tbe  fence  has  been  built  there 
many  years,  but  the  true  line  has  been  in 
dispute,  and  defendant  contends  that  there 
has  been  no  acquiescence  such  as  would  per- 
mit the  complainant  to  hold  the  strip  by  ad- 
verse possession.  The  bill  seeks  to  restrain 
the  defendant  from  interfering  with  com- 
plainant's possession  and  occnpancy  of  the 
strip  in  dispute,  and  to  establish  the  line 
where  tbe  fence  Is  as  the  true  line,  and  to 
perpetually  enjoin  the  defendant  from  inter- 
fering with  her  possession.  As  we  have 
seen,  the  bill  cannot  be  maintained  upon  the 
first  proposition;  that  Is,  as  establishing  the 
right  of  way  of  the  complainant  over  these 
premises.  Can  it  be  maintained  to  settle  tbe 
dispute  over  tbis  boundary  line?  We  think 
not.  The  principle  of  injunctive  relief 
against  a  tort  is  that,  whenever  damage  is 
caused  or  threatened  to  property  admitted  or 
legally  adjudged  to  be  the  plaintiff's  by  an 
act  of  tbe  defendant  admitted  or  legally  ad- 
Judged  to  be  a  civil  wrong,  and  such  dam- 
age Is  not  adequately  remediable  at  law,  the 
Inadequacy  of  tbe  remedy  at  law  is  a  suffi- 
cient equity,  and  will  warrant  an  Injunction 
against  the  commission  or  continuance  of  the 
wrong.  Adams,  Eq.  p.  207.  Here  there  Is  a 
controversy  over  the  boundary,  each  party 
claiming  a  legal  right  The  boundary  is  not 
settled,  and  the  land  has  never  been  ad- 
Judged  to  belong  to  the  complainant.  It  Is 
held  that  a  party  whose  right  to  land  has  not 
been  established  at  law  will  not  be  protected 
by  injunction  against  a  suit  to  recover  the 
land.  HII.  InJ.  279.  That  there  has  been 
an  act  of  trespass  does  not  give  the  com- 
plainant the  right  to  proceed  In  equity,  and 
the  bill  is  not  framed  to  enjoin  irreparable 
injury  from  repeated  acts  of  tresimss,  but  to 
settle  the  boundary.  Tbe  remedy  is  clearly 
at  law,  and  not  in  a  court  of  equity.  Wykes 
V.  Ringleberg,  49  Mich.  667,  14  N.  W.  498; 
Kilgannon  v.  Jenkinson,  61  Mich.  240,  16  N. 
W.  390;  Bresler  v.  Pitts.  68  Mich.  347.  25 
N.  W.  311.  In  Kilgannon  ▼.  Jenkinson,  It 
was  said:  "A  full  review  of  the  proceedings 
makes  It  entirely  clear  that  the  fundamental 
dispute  Is  about  the  correct  position  of  the 
line  between  lota  3  and  7.    •    •    •    The  ns- 
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anlt  la  that  tiie  case  in  the  record  ts  not  one 
of  which  a  conrt  of  equity  is  authorized  to 
talce  cognizance.  The  grievance  implies  legal 
remedies,  and  there  are  no  elements  to  di- 
vest the  jurisdiction  at  law,  and  entitle  equi- 
ty to  deal  with  the  controversy."  Prom  these 
considerations  it  Is  evident  that  complainant 
is  not  entitled  to  any  equitable  relief.  The 
decree  of  the  court  below  must  be  affirmed, 
with  costs  of  both  courts. 

McORATH,  G.  J.,  did  nh  sit    The  otber 
Justices  concurred. 


SEIBLT  V.  INGHAM  CIRCtJIT  JUDGE. 

(Supreme  Conrt  of  Michigan.    Jane  4.  1805.) 

DivoBoa  —  Aliuovt  pro»  Decxdbnt'b  Estate — 

Pl.Bl.niNO. 

1.  The  court  may  grant  an  absolute  divorce, 
reswring  the  question  of  permanent  alimony; 
and  the  subsequent  death  of  defendant  will  not 
oust  tbe  court  of  jurisdiction  to  award  such  ali- 
mony out  of  decedent's  estate. 

2.  Where  the  court  grants  an  absolote  di- 
vorce, reserving  Ihe  question  of  permanent  ali- 
mony, and  defendant  does  not  appeal,  the  omis- 
sion in  the  bill  of  any  allegation  of  defendant's 

Secnniary  ability  will  not  preclude  a  suBsequent 
ecree  for  alimony. 

3.  An  underwriting  in  a  subpoena  which 
reads:  "A  personal  decree  is  sought  against  de- 
fendant for  divorce,  and  the  bill  is  filed  to  reach 
interests  in  iKuperty,  and  not  to  obtain  any  fur- 
ther relief  against  the  remainder  of  defendant," 
— is  sufficient  to  indicate  a  claim  for  alimony. 

4.  WhMe  the  court  grants  a  decree  of  aliso- 
Inte  divorce,  reserving  the  question  of  perma- 
nent alimony,  and  defendant  thereafter  dies,  bia 
heirs  and  legatees  must  be  made  parties  to  the 
subsequent  proceedings  for  alimony. 

Petition  by  Fred  M.  Seibly,  administrator, 
for  a  writ  of  mandamus  to  tbe  Ingham  Cir- 
cuit Judge.    Granted. 

John  I.  Carpenter  (CahUl  &  Ostrander,  of 
counsel),  for  relator.  Smith,  Ij«e  &  Day,  for 
resiwndent. 

MONTGOMBBY,  J.  Alfana  A.  Adams,  In 
May,  1887,  filed  a  bill  of  complaint  against 
Edward  J.  Adams,  her  husband.  In  the  cir- 
cuit court  for  the  county  of  Ingham,  pray- 
ing a  divorce  from  the  bonds  of  matrimony. 
A  subpoena  was  issued  in  tbe  usual  form, 
containing  an  underwriting  which  read:  "A 
personal  decree  is  sought  against  defend- 
ant for  divorce,  and  the  Mil  is  filed  to  reach 
interests  in  property,  and  not  to  obtain  any 
further  relief  against  tbe  remainder  of  the 
defendant,"— signed  by  the  solicitor.  The 
.  case  proceeded,  and  on  the  29th  of  January, 
1889,  a  decree  of  divorce  absolute  was  grant- 
ed, which  contained  the  following  clause: 
"It  is  further  ordered  that  the  consideration 
of  the  question  of  permanent  alimony  be, 
and  tbe  same  is  hereby,  reserved  for  further 
order  and  decree  herein."  No  further  steps 
were  taken  by  either  party  to  the  case  until 
the  death  of  Edward  J.  Adams,  which  oc- 
curred on  tbe  15th  day  of  September,  1894. 
Edward  J.  Adams  died  testate,  and  Fred  M. 


Selbly  was  appointed  executw  to  Us  will. 
An  order  was  ma*'  <  on  the  23d  of  October, 
1884,  by  the  respondent,  on  the  petition  of 
Alfana  A.  Adams,  asking  that  she  be  al- 
lowed alimony  out  of  the  estate  of  Iter  de- 
ceased hnsband,  requiring  the  relator  to  an- 
swer the  petition.  The  rehitor  subsequent- 
ly moved  for  a  vacation  of  this  order,  wliicb 
motion  was  denied,  and  now  asks  a  writ  of 
mandamus,  requiring  respondent  to  vacate  tlie 
order  refusing  relator's  motion,  and  requirins 
tbe  vacation  of  the  first  order  made  by  the 
circuit  judge. 

It  is  undoubtedly  a  general  rule  that  the 
death  of  either  party  to  a  divorce  suit  pen- 
dente lite  abates  the  suit,  and  it  is  also  the 
general  role  that  a  proceeding  to  enforce 
alimony,  at  the  common  law,  abates  on  tbe 
death  of  either  party.  The  reason  of  the 
rule  is,  in  the  first  Instance,  that  the  pur- 
pose for  which  the  proceeding  is  pending: — 
namely,  tbe  dissolution  of  marriage — ^Is  ac- 
complished, and.  In  the  second  Instance,  that, 
common-law  alimony  concdsting,  as  it  does, 
of  provision  for  the  suppr-rt  of  the  wife,  on 
a  divorce  a  mensa  et  tborot  by  means  of  an 
allowance  to  be  paid  by  the  husband,  the 
proceeding  relates  to  conditions  which  exist 
only  during  the  life  of  the  two.  But  under 
our  statute  (How.  Ann.  St.  S§  6245,  6247)  tbe 
court  may  decree  sultatde  alimony,  and  It 
may  award  a  sum  In  gross,  which  Iiecomes 
presently  payable,  or  the  conrt  may  se- 
questra the  real  and  personal  estate,  and 
appoint  a  receiver  thereof,  and  cause  tbe 
personal  estate  and  the  rents  and  proOts 
of  the  real  estate  to  be  applied  to  tbe  pay- 
ment of  the  alimony.  It  is  proper  practice 
for  the  court  to  determine  in  the  first  In- 
stance the  right  to  decree,  and  to  reserve 
the  question  of  alimony  for  subsequent  ad* 
Judication.  See  Rea  v.  Rea,  53  Mich.  40, 
18  N.  W.  551.  That  was  attempted  to  be 
done  in  this  case,  and,  if  it  results  that  the 
death  of  the  Inisband  ousts  the  court  ot  Jn- 
risdlctlon  to  award  permanent  alimony.  It 
follows  that  in  every  case  where  a  decree 
Is  entered  in  the  form  here  employed  there 
must  be  a  period  of  greater  or  less  dnratloii 
during  which  the  wife  is  at  the  risk  ot 
losing  the  Interest  In  her  husband's  estate 
which  she  would  have  under  the  statute  of 
dIstrIbuti<Mi8  but  for  the  diyoree.  and  with- 
out opportunity  aff<«ded  her  by  the  court 
to  have  awarded  her  a  proper  allowance  of 
alimony.  This  result  would  be  manifestly 
unjust  That  the  right  to  award  alimony 
may  be  reserved  by  the  court  in  its  decree, 
see  Stew.  Mar.  &  Div.  t  376.  See.  also.  Mil- 
ler V.  Clark.  23  Ind.  370. 

It  is  also  contended  that  Mrs.  Adams  was 
guilty  of  lach^t  in  prosecuting  her  claim. 
But  the  delay  was  excused  by  the  i>etltion, 
and  we  think  that  question  should  be  de- 
termined in  tbe  reasonable  discretion  of  tbe 
circuit  judge. 

It  is  further  urged  that  neither  the  bUI 
nor  the  subpoena  Indicated  an  Intention  to 
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claim  alimony.  Bnt  we  think  the  nnder- 
wrltlng  In  the  BubpoeirV  was  anffldent  to 
Indicate  that  property  intereets  were  liiTxriT- 
ed,  and  that  this  might  include  an  allow- 
ance of  alimony  out  of  the  property  of  de- 
fendant The  failure  to  allege  the  faculties 
of  defendant  In  the  bill  does  not  lureclade 
the  remedy;  and,  the  decree  providing,  as  It 
does,  that  the  qaestion  should  be  reserred 
for  determination  in  that  proceeding,  and 
the  defendant  not  having  appealed  from  tike 
decree,  we  think  the  omission  is  Bot  fatal, 
and  that  a  subsequent  proceeding  upon  the 
foot  of  the  decree  Is  admissible.  1  Am.  tt. 
Eng.  Ene.  Law,  478;  Stew.  Mar.  &  Dlv.  367. 

In  one  respect,  however,  we  think  the  order 
was  erroneous.  Neither  the  heirs  at  law 
nor  legatees  named  in  the  will  were  made 
parties  to  the  proceeding,  which  we  think 
was  necessary.  See  Shafer  t.  Shafer,  80 
Mich.  163. 

The  order  should  be  vacated,  but  without 
prejudice  to  the  right  of  complainant  to  pro- 
ceed to  flle  a  petition  bringing  in  the  proper 
parties;  and,  under  the  clrcmustances  of  the 
case,  this  order  will  be  without  costs. 

LONG,  J.,  did  not  sit  The  other  Justices 
concurred. 


KIMMBRLS  V.  DOWAGIAO  MANUrO  00. 

et  al. 

<Sivreme  Court  of  Michigan.    June  4,  189S.) 

COHFEN8A.TIOM  Or  RsOJIITER. 

1.  After  the  appointment  of  a  receiver,  and 
during  the  pendency  of  further  proceedings,  a 
settlement  was  ^ected,  stipulating  that  plain- 
tiff aboold  pay  one-half  of  the  expenses  of  the 
receiver,  and  certain  of  the  defendants  the  other 
half.  Held  a  recognition  of  the  regularity  of  the 
receiver's  appointment,  and  of  the  light  to  com- 
{tenaatioQ. 

2.  In  aoch  case,  a  claim  for  attorney's  fees 
incurred  by  the  receiver  In  attempting  to  maintain 
its  appointment  is  a  proper  charge. 

3.  A  cerpotation  which  has  been  appointed 
receiver,  and  emplovi  an  ajjent  to  perform  the 
duties  of  the  office,  la  not  entitled  to  pay  for  the 
expenses  of  audi  agent,  in  addition  to  its  regular 
compensation  as  receiver. 

Cross  appeal  from  circuit  court,  Cass 
county,  In  chancery;  Orvllle  W.  CooUdge, 
Chancellor. 

Bill  in  equity  by  Henry  Kimmerle  against 
Dowagiac  Manufacturing  Company  and  oth- 
ers. From  an  order  of  allowance  made  to 
the  Michigan  Trust  Company,  as  receiver, 
certain  of  the  defendants  appeal,  and  the  re- 
ceiver files  a  cross  appeal.     Affirmed. 

George  S.  Clapp  (Thomas  F.  McGarry  and 
Oeorge  B.  Nichols,  of  counsel),  for  petitioner 
and  appellant  Michigan  Trust  Company. 
Marshall  It.  Howell  and  Spafford  Tryon,  for 
respondents  and  appellants  Lyle  and  Choate. 

MONTGOMERY.   J.    This   Is    an    appeal 
from  an  order  of  allowance  made  to  the 
.Michigan  Trust  Company  as  receiver.    After 
v.63K.w,no.6— 34 


the  cause  had  been  pending  about  a  month 
and  a  half,  a  settlement  was  effected  by  the 
parties  in  Interest,  the  complainant  assign- 
ing the  6toA  which  he  held  in  the  company 
to  defendants  Lyle  and  Choate,  and  it  was 
stipulated  and  agreed  as  follows:  "The  said 
Henry  Kimmerle  shall  pay  one-half  of  all 
taxable  costs.  Including  sheriff's  fees  and 
clerk's  fees,  and  also  one-half  of  the  taxable 
fees,  costs,  and  expenses  of  the  receiver  of 
the  Michigan  Trust  Company  appointed  by 
the  circuit  Judge,  Thomas  O'Hara,  and  the 
said  C.  Eugene  Lyle,  Nelson  F.  Choate, 
Frank  W.  Lyle  agree  to  and  with  the  said 
Heary  Kimmerle  to  pay  the  other  half  of 
said  above  named  costs,  expenses,  and  char- 
ges." "The  defendants  Lyle  and  Choate  con- 
tend that  tho  appointment  of  a  receiver  was 
irregular,  and  that,  therefore,  no  compensa- 
tion should  be  allowed.  We  think  it  is  evi- 
dent that  one  of  the  purposes  of  the  settle- 
ment was  to  withdraw  this  question  from 
further  litigation,  and  this  was  the  effect  of 
the  stipulation.  Furthermore,  the  stipula- 
tion recognized  the  acts  of  the  receiver,  and 
assumed  that  compenaatlou  should  be  made 
to  it.  This  Is  wholly  inconsistent  with  the 
claim  now  made.  The  receiver  would  cer- 
tainly be  equitably  entitled  to  demand  com- 
pensatkin  as  against  the  complainant,  who 
moved  In  his  appointment,  and  the  defend- 
ants, by  their  stipulation,  have  undertaken 
to  share  the  expense.  It  is  further  contend- 
ed that  the  receiver  is  not  entitled  to  charge 
its  account  for  attorney's  fees,  for  the  rea- 
son that  the  expense  was  Incurred  In  at- 
tempting to  maintain  Its  appointment,  which 
appointment  was  irregular.  But,  on  similar 
grounds,  we  think  this  was  likewise  a  prop- 
er charge.  See  High,  InJ.  §  805,  and  Cow- 
drey  V.  Railroad  Co.,  1  Woods,  331,  Fed.  Cas. 
No.  3,203.  The  receiver  has  also  appealed 
from  the  allowance  as  InsufBcient,  claiming 
that  a  greater  sum  should  have  been  award- 
ed. The  award  for  services  performed 
through  itself  and  its  agent,  H.  M.  Hinsdlll, 
was  $700,  covering  a  period  of  about  one  and 
one-half  months.  We  are  not  disposed  to 
disturb  this  award.  While  the  property  In- 
volved was  considerable,  and  the  bond  re- 
quired large,  and  the  reeponaiblllty  corre- 
spondingly great,  yet  we  think  the  amount 
fixed  by  the  circuit  Judge  adequate.  The 
theory  of  the  receiver  seems  to  be  that  an 
allowance  should  be  made  for  the  services  of 
Mr.  Hinsdlll  as  expenses,  and  that  the  com- 
pany should  be  allowed  full  compensation  in 
addition  thereto.  It  cannot  be  contemplat- 
ed, however,  that  by  the  appointment  of  a 
corporation  aa  receiver,  the  duties  may  be 
devolved  upon  a  responsible  individual  as 
the  agent  of  the  corporation,  and  the  com- 
pensation of  the  agent  be  added  to  the  prop- 
er charge  for  the  services.  If,  for  its  conven- 
ience, the  corporation  sees  fit  to  employ  an 
agent  to  perform  such  functions  as  would 
generally  be  performed  by  the  receiver  him- 
self, it  must  itself  bear  the  expense.     On 
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the  whole,  v/e  think  the  allowance  was  nei- 
ther unreasonable  nor  inadequate,  and  the 
order  of  the  court  below  will  be  affirmed. 
No  costs  will  be  allowed  on  either  appeal. 
The  other  justices  concurred. 


FULLER  T.  CITY  OP  GRAND  RAPIDS. 

(Supreme  Court  of  Michigan.     May  28,  1895.) 

Patino  or  Stbbet — Vauditt  of  Pboceboinos — 

Rights  op  Abdttino  Owsbb— Rbmovai. 

OF  WaIX— COMVERSIOS. 

1.  The  resolution  of  a  common  council,  de- 
claring the  paving  of  a  street  86  feet  wide  to  be 
a  necessary  public  improvement,  was  silent  as 
to  the  width  of  the  new  roadway.  The  estimate 
of  the  t>oard  of  public  worlis,  previously  made, 
specified  a  roadway  38  feet  wide,  the  width  of 
the  old  roadway.  Before  the  letting  of  a  con- 
tract, new  plans  were  fileil  showing  that  the 
roadway  was  to  be  42  feet  wide.  Bad,  that  the 
change  of  width  did  not  vitiate  the  proceedings. 

2.  A  street  was  opened  66  feet  wide,  on 
which  a  roadway  38  feet  wide  was  filled  in  6 
feet  above  an  abutting  lot.  The  owner  of  the 
lot  constructed  a  stone  wall  along  the  curb  line 
of  the  roadway,  to  its  full  height,  and  a  plank 
sidewalk  over  the  space  between  the  roadway 
and  his  lot.  Afterwards  he  sold  the  lot  to  plain- 
tiff, excepting  the  right  of  way  for  the  street.  A 
contract,  under  regular  proceedings,  was  after- 
wards let  to  pave  the  roadway  42  feet  wide.  No- 
tice was  given  plaintiff  to  remove  the  wall,  which 
she  refused  to  do.  The  contractor,  rhen,  under 
direction  of  the  city,  removed  tJi"  plnuks,  i-iaced 
them  upon  plaintiff^s  lot,  covered  up  lite  wall, 
and  paved  above  it.  Hdd,  that  the  city  was  not 
guilty  of  conversion. 

3.  Where  a  contractor,  in  paving  a  street, 
unnecessarily  deposits  earth  upon  an  abutting 
lot,  the  contractor,  and  not  the  city,  is  liable  to 
the  owner  of  the  lot. 

Error  to  superior  court  of  Grand  Rapids; 
Edwin  A.  Burllngame,  Judge. 

Action  by  Cornelia  O.  Fuller  against  the 
Pity  of  GTa.nd  Rapids  of  trespass  on  the  case 
for  the  conversion  of  a  wall  and  sidewalk  to 
the  use  of  defendant.  From  a  Judgment 
for  defendant,  plaintiff  brings  error.  Af- 
firmed. 

Sweet,  Fwklns  &  Judklns,  for  plaintiff  In 
error.  Henry  J.  Felker,  City  Atty.  (Wua. 
Wlsner  Taylor,  of  counsel),  tor  defendant  In 
error. 

GRANT,  J.  December  4,  1886,  plaintiff 
purchased  from  one  John  Yonell  lot  1  of 
Bryan  &  Ball's  addition  to  the  city  of  Grand 
Rapids,  situated  on  the  comer  of  East  Ful- 
ton and  South  Waterloo  streets.  The  deed 
excepted  the  right  of  way  for  Fulton  street 
She  was  the  owner  at  the  time  of  the  grieT- 
ance  complained  of.  In  1884,  Fulton  street 
was  opened,  from  Waterloo  street  to  the  Ful- 
ton street  bridge,  GO  feet  wide.  It  became 
necessary  to. fill  in  the  street  between  those 
points,  so  that  the  roadway,  which  was  then 
fixed  at  the  width  of  38  feet,  was  about  6 
feet  above  the  level  of  the  lot.  Mr.  Youell, 
at  bis  own  expense  and  a  cost  of  about  $680, 
constructed  a  stone  wall  along  the  curb  line 
of  the  roadway  and  to  its  full  height.  Over 
the  space  between  the  roadway  and  the  line 


of  his  lot  he  constructed  a  plank  sidewalk 
14  feet  wide,  at  an  expense  of  about  $2Uu. 
The  lot  was  vacant  On  July  2,  1892,  a  con- 
tract was  awarded  to  one  Sekell  to  repave 
tbe  roadway  42  feet  wide.  The  sidewalks 
were  to  be  12  and  14  feet  wide.  Tbe  pro- 
ceedings prior  to  the  letting  of  the  contract 
were  regular,  and  need  not  be  given  in  de- 
tail. August  11,  1892,  the  board  of  public 
works  served  a  written  notice  upon  plaintiff 
to  remove  the  area  wall  within  15  days.  She 
replied  to  this  notice  with  a  written  com- 
munication, setting  forth  htf  chiims,  and 
positively  declining  to  remove  the  wall,  and 
remousti-ating  against  the  action  of  the  city. 
The  contractor  then,  under  the  direction  of 
the  city,  removed  the  sidewalk,  placing  the 
planks  and  timbers  upon  her  lot,  covered  up 
the  wall,  and  paved  above  It  She  thereupon 
instituted  this  suit,  an  action  of  trespass  on 
the  case,  for  the  conversion  of  the  wall  and 
sidewalk  to  the  use  of  tbe  defendant  The 
court  directed  a  verdict  for  the  defendant 

The  plaintiff's  claims  are  these:  "(1)  The 
resolution  of  the  common  council,  that  thi> 
paving  of  the  street  was  a  necessary  public 
improvement  did  not  carry  with  it  the  right 
to  widen  the  grade  or  the  roadway  on  a  part 
of  the  street,  and  that  such  change  was  not 
properly  authorized.  (2)  The  area  wall  was 
I'er  property.  Even  If  the  city.  In  its  gen- 
eral charier  authority  over  streets,  bad  a 
right  to  remove  it  after  taking  proper  steps, 
it  had  no  right  to  appropriate  it  to  Its  owu 
use^  Such  appropriation  amounted  to  a  tak- 
ing, and  falls  within  the  constitutional  pro- 
hibition. (3)  There  was  an  absence  of  such 
impartiality  as  a  city  is  bound  to  exercise  in 
its  dealings  with  its  citizens.  (4)  The  de- 
struction of  the  sidewalk  and  the  filling  of 
the  area  constituted  damage,  for  which,  un- 
der the  circumstances  of  this  case,  the  cit.v 
is  liable.  (5)  The  deposit  of  earth  on  plain- 
tiff's lot  was  a  further  damage,  from  which 
defendant  could  not  escape  liability  by  re- 
moving It  after  this  suit  was  commenced, 
and  that  as  to  whether  It  had  been  removed 
at  all  or  not  there  was  a  conflict  of  testi- 
mony, raising  a  question  of  fact,  which 
should  have  been  submitted  to  the  Jury." 

1.  The  resolution  of  the  common  council 
declaring  the  pavement  of  this  street  to  be 
a  necessary  public  Improvement  was  sii^it 
as  to  the  width  of  the  roadway.  The  esti- 
mate of  the  board  of  public  works,  previ- 
ously made  and  submitted  to  the  council, 
specified  a  roadway  38  feet  wide.  Before 
the  contract  was  entered  into  plans  and  spe- 
cifications were  filed  showing  that  the  road- 
way was  to  be  42  feet  wide.  Bids  were  so- 
licited upon  these  plans  and  specifications, 
which  were  adopted  by  the  board  of  public 
works  and  the  council.  The  change  from  a 
width  of  38  feet  to  42  did  not  vitiate  tbe 
proceedings.  Williams  v.  Mayor,  etc.,  2 
Mich.  639;  Davies  v.  City  of  Saginaw,  ST 
Mich.  439,  49  N.  W.  667. 

2.  The  action  is  In  trover,  and  the  question 
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I«,  rtld  the  defendant  city  wrongfully  convert 
the  wall  and  sidewalk  to  its  use?  The  land 
used  for  this  street  bad  been  appropriated 
to  the  public  use  either  by  condemnation  pro- 
ceedings or  by  dedication.  If  the  former,  the 
owDO'  had  been  compensated  In  damages 
for  the  taking  of  the  land;  It  the  latter,  be 
had  waived  compensation,  except  as  he 
might  have  considered  himself  benefited  by 
the  construction  of  a  pabllc  highway.  In 
either  case,  the  city  acquired  the  right  to  use 
the  entire  street  66  feet  wide  for  public 
travel.  The  construction  of  the  roadway, 
in  1884,  to  the  width  of  38  feet,  did  not  bind 
the  corporation  to  maintain  It  at  that  width 
for  all  time.  Municipal  corporations  may 
Increase  or  decrease  the  width  of  their  road- 
beds and  sidewalks  as  in  their  judgment 
the  needs  of  the  public  demand.  These  are 
elementary  principles,  and  counsel  for  plain- 
tiff do  not  contend  to  the  contrary.  The 
widening  of  the  street  necessitated  the  tem- 
porary removal  of  tlie  sidewalk  and  the  re- 
moval or  covering  of  the  wall.  No  contract 
for  Its  erection  was  made  between  the  city 
and  Mr.  You^.  The  silent  acquiescence  of 
the  city  to  Its  consti-uctlon  did  not  bind  It 
to  either  permit  It  to  rfimain  or  to  remove 
and  rebuild  It  when  public  necessity  required 
that  the  roadway  should  be  widened.  Mr. 
Yonell,  at  his  own  expense  and  for  his  own 
benefit,  chose  to  erect  a  wall  in  a  public 
street  14  feet  from  the  line.  By  this  act  he 
obtained  no  property  right  In  the  street  The 
sole  property  right  obtained  by  him  or  his 
grantee  was  In  the  stone,  with  the  right  to 
remove  It  whenever  the  city  desired  to  use 
the  space  occupied  by  It  Owners  of  adja- 
cent lands  acquire  no  permanent  rights  In 
the  public  streets  by  the  erection  of  struc- 
tures for  their  own  use  and  benefit.  So  long 
as  the  space  so  occupied  Is  not  required  for 
pabllc  nse^  they  are  usually  permitted,  but, 
when  the  public  demands  It  for  the  use  for 
which  It  has  been  condemned  or  dedicated, 
the  private  use  must  go,  and  the  structures 
be  removed.  The  opportunity  to  remove 
them  is  all  the  right  the  law  gives  the  own- 
ers. The  authorities  cited  do  not  sustain  the 
contention  of  the  learned  counsel.  In  Fisher 
V.  Thlrkell.  '^1  Mich.  1,  the  opinion  goes  no 
further  than  to  hold  that  excavations  under 
public  streets,  properly  and  safely  construct- 
ed for  the  benefit  of  the  adjacent  owner,  and 
which  do  not  Interfere  with  the  public  use, 
are  not  unlawful.  Railroad  Co.  v.  Helsel,  38 
.Mich.  62,  decides  that  a  commercial  steam 
railroad  cannot  be  authorized  In  a  city  street 
without  compensating  adjacent  owners.  Muz- 
zey  V.  Davis,  64  Me.  361,  decided  that  granite 
curb  stones,  put  In  by  the  lot  owner,  were 
his  property,  and  the  city  was  liable  for  re- 
moving and  selling  them.  In  Sheldon  v. 
Kalamazoo,  24  Mich.  383,  the  corporation 
tore  down  the  plaintiff's  fences  upon  the 
assertion  that  be  was  occupying  part  of  a 
village  street,  and  It  was  held  that  he  could 
not  be  dispossessed  without  legal  process. 


In  Vanderllp  v.  City  of  Grand  Rapids,  73 
Mich.  522,  41  N.  W.  677,  the  city  proposed  to 
build  an  embankment  which  would  extend 
back  33  feet  on  plaintiff's  land,  and  cover  up 
the  front  of  her  house  and  bam  several  feet, 
without  compensation  or  condemnation,  a 
proceeding  unfounded  in  reason  or  authority. 
In  the  present  case  there  is  no  encroachment 
upon  plaintiff's  land,  nor  any  interference 
with  the  enjoyment  thereof.-  The  contract 
and  specifications  contained  the  following: 
"All  plank  walks  on  the  street  to  be  taken  up 
with  care  and  be  deposited  on  the  adjoining 
premises,  unless  previously  cared  for  by 
property  owneca.  All  plank  approaches  to 
crosswalks  or  sidewalks,  required  to  be  taken 
up  In  excavating  approaches  in  Intersecting 
streets,  shall  be  taken  up  with  core,  and  de- 
posited In  some  safe  place,  and,  when  such 
approaches  are  graded  and  crosswalks  laid, 
said  plank  walks  and  approaches  shall  be 
relald  In  as  good  condition  as  before  they 
were  disturbed."  It  became  necessary  to  re- 
move the  sidewalk  In  oi-der  to  make  the  im- 
provement. In  removing  It  and  placing  It 
upon  the  plaintiff's  lot  neither  the  city  nor 
the  contractor  was  guilty  of  converting  the 
material  of  which  it  was  built.  After  the 
Improvement  was  completed  it  appears  that 
a  sidewalk  was  constructed,  but  by  whom 
or  at  whose  expense  does  not  appear.  Cer- 
tainly, If  the  city  rebuilt  It  plaintiff  has  not 
been  Injured. 

3.  It  Is  insisted  that  there  was  some  evi- 
dence tending  to  show  that  some  earth  was 
deposited  upon  plaintiff's  land,  and  that  this 
question,  and  the  subsequent  damages, 
should  have  been  submitted  to  the  Jury.  The 
amount  of  earth.  If  any,  was  trlfilng,  and  the 
damage  nominal.  It  is  questionable  wheth- 
er the  declaration  Is  broad  enough  to  Include 
a  mere  act  of  trespass  quare  clausum  freglt 
However  this  may  be,  the  act  of  depositing 
earth  upon  her  land  was  unnecessary,  and 
not  the  natural  result  of  making  the  im- 
provement. The  tresi>ass,  therefore,  was  one 
for  which  the  contractor,  and  not  the  city, 
was  liable.  Judgment  affirmed.  The  other 
justices  concurred. 


GERMAN-AMERICAN  INS.  CO.  v.  CHIP- 
PEWA CIRCUIT  JUDGE. 

(Supreme  Conrt  of  Michigan.     June  4,  1805.) 

Foreign  Inbuhascb  Company— Sbrvicb  of  Pro- 
cess. 
How.  Ann.  St  S  4368,  provides  Ihat  the 
word  "process."  as  used  in  the  act  reKulating 
service  thereof  on  foreign  insurance  compiinipg 
by  substituted  service  on  the  insurance  commis- 
sioner, shall  include  any  writ,  declaration,  buih- 
mons,  order,  or  subpoena  whereby  any  action 
shall  be  commenced  against  such  insur.iuce  com- 
pany. Hriil,  tliat  summons  in  garni.shincnt  is 
thereby  included. 

Application  by  the  German-American  In- 
surance Company  for  writ  of  mandamus  to 
the  Chippewa  circuit  Judge.    Denied. 
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Frank  W.  Hlne,  for  relator.  E.  S.  B.  Sat- 
ton,  for  respondent. 

McGRATH,  C.  J.  I  am  of  the  opinion  that 
tlie  Berrlce  upon  tlie  inanrance  commission- 
er in  tlie  presmt  case  was  good.  How.  Ann. 
St  i  4388,  provides  tliat  the  word  "process." 
used  in  that  act,  "shall  include  any  writ,  dec- 
laration, summons,  order  or  subpoena  where- 
by any  action,  suit  or  proceeding  at  law  or  in 
cfaancerj',  shall  be  commenced  against  any 
such  insurance  company,  whether  such  suit 
or  proceeding  Is  connected  with  the  insurance 
business  of  such  company  in  this  state  or 
not,  and  whether  such  suit  or  proceeding  is 
founded  ujion  any  claim  or  demand  connect- 
ed with  such  business  of  insurance  or  up- 
on matters  growing  out  of  such  business,  or 
whether  It  Is  founded  or  based  upon  any 
other  claim  or  demand,  whatever  may  be  the 
nature  of  such  claim  or  demand."  This  stat- 
ute embraces  any  writ,  order,  or  summons  in 
any  suit  or  proceeding,  and  clearly  includes 
a  summons  In  garnishment.  In  Milwaukee 
Bridge  ft  Iron  Works  v.  Wayne  County  Cir- 
cuit Judge.  73  Mich.  155,  41  N.  W.  215,  the 
proceeding  was  not  against  an  insurance 
company,  and  the  court  evidently  overlooked 
the  statute  relating  to  service  upon  Insurance 
companies.  Respecting  corporations  In  gen- 
eral, the  language  there  used  was  correct,  but 
H  should  not  be  held  applicable  to  a  particu- 
lar ctass  of  foreign  corporations,  respecting 
which  ample  provisions  for  sei-vlce  had  been 
made.  In  view  of  the  fact  that  in  many 
cases  this  class  of  foreign  corporations  have 
no  agents  In  the  state  upon  whom  service 
may  be  had,  under  How.  Ann.  St  {  8086, 
It  cannot  be  said,  In  the  absence  of  express 
provision  therefor,  that  the  legislature  in- 
tended to  repeal  or  limit  the  application  of 
How.  Ann.  St  f  48C2  et  seq.  The  writ  is 
denied.     The  other  justices  concurred. 


PATRICK  et  al.  v.  RIOOS.     HEID  et  aL  v. 

SAME.     FARWELL  et  al.  v.  SAME. 
(Supreme  Court  of  Michigan.     June  4,  1895.) 

Fracdtjlbkt  Oosvetasces— Mohtoaoeb  IK  Ex- 
cess OF  Debt, 

1.  A  partnership  was  formed  by  defmdant 
and  R.  on  February  1st  the  latter  withdrmving 
therefrom  the  day  after  the  firm  began  to  ilo  busi- 
oess;  and  on  May  22d  defendant  gave  Il.'s  wife 
a  chattel  mortgage  on  the  stock  for  ?2,900,  to 
secure  a  much  smaller  sum  alleged  to  have  been 
advanced  by  R.  to  start  the  business,  but  mich 
mortgage  was  not  filed  until  Jnne  26th.  During 
the  several  months  following  the  opening  of  the 
store,  both  defendant  and  R.  reported  to  credit- 
ors and  to  mercantile  agencies  that  the  stuck  on 
hand  was  worth  over  ^,000,  the  only  indebted- 
ness being  $1,200  to  R.;  and  on  June  inh  R. 
made  a  report  to  a  mercantile  .-igensy,  in  which 
be  failed  to  mention  the  mortgn;;e.  Bdd,  that 
such  mortgage  was  void  as  to  iletendaiit's  credit- 
ors. 

2.  Taking  a  diattel  mortgage  for  an  amount 
in  excesii  of  the  debt  for  the  parpose  of  j.rottct- 
ing  the  debtor's  interest  from  other  creditors,  is 
a  fraud  in  law. 


Error  to  drcult  court,  Houghton  county; 
Norman  W.  Halre,  Judge. 

Actions  by  Patrick  ft  Co.,  Retd,  Murdoch 
ft  Co.,  and  the  John  V.  Parwell  Company 
against  Donna  M.  Rlggs,  garnishee  of  John 
Ekman,  principal  defendant  From  a  Judg- 
ment for  plaintiffs  In  each  action,  the  gar- 
nishee brings  error.   Affirmed. 

W.  F.  Biggs  (Charles  W.  Nichols,  of  coun> 
sel),  for  appellant  HubbeU  ft  Gray  (Chaa. 
B.  Brown  ft  Son,  of  counsel),  tor  anteUees. 

LONG,    J.    July   1,    1893,  Patri<^  ft  Co. 

brought  suit  against  Ekman,  the  principal 
defendant,  to  recover  for  goods  sold  by  them 
to  him,  and  for  goods  sold  by  Greenfelder  ft 
Sons  and  by  Burnham,  Stoepel  ft  Co.  to  him, 
both  of  which  claims  liad  been  assigned  to 
them,  and  recovered  Judgment  November  9, 
1893,  for  $2,167.40,  with  costs  of  suit  July 
1,  1693,  a  writ  of  garnishment  was  issued 
against  Donna  M.  Biggs,  who  was  then  in 
possession  of  the  goods.  On  July  17,  1893, 
she  filled  her  disclosure,  denying  any  In* 
debtednesB  to  Ekman,  and  claimtog  the  right 
to  the  iMSsesslon  of  the  goods  by  virtue  of 
two  chattel  mortgages  given  by  Ekman,— 
one  dated  May  22, 1893,  to  secure  payment  of 
Ekman's  note  of  that  date  for  $2,900,  due 
on  or  before  May  25,  1893,  and  the  other 
dated  June  26,  1898,  to  secure  the  payment 
of  the  same  note,  and  a  note  dated  June  26, 
1893,  of  $204,  due  June  80,  1893.  The  first 
mortgage  covered  all  the  goods,  accounts, 
and  bills  receivable  of  the  mortgagor.  It  ap- 
pears that  July  26,  1893,  Held,  Murdoch  ft 
Co.,  having  instituted  proceedings  against 
Ekman,  applied  for  a  receiver.  A  receiver 
was  appointed,  and  an  Injunction  was  Issued 
restraining  Mrs.  Rlggs  from  disposing  of  the 
goods.  In  the  present  caae  a  statutory  Issue 
was  framed,  and  the  whole  case  hinges  upon 
the  question  whether  Mrs.  Rlggs,  the  gar- 
nishee defendant  liolds  the  mortgages  in 
good  faith,  and  for  a  valuable  considerati<m. 
The  case  was  heard  before  the  court  without 
a  Jury,  and  the  findings  of  fact  and  law 
made. 

Some  time  prior  to  January  1, 1893,  defend- 
ant Ekman  and  William  F.  Rlggs,  the  hus- 
band of  the  garnishee  defendant  and  her 
agent  and  attorney  In  this  suit  agreed  to 
become  partners. '  They  entered  into  such 
agreement,  and  so  continued  from  February 
1  to  February  19,  1893.  The  court  below. 
after  reciting  the  rendition  of  the  Judgment 
in  favor  of  plaintiff,  and  against  Ekman,  and 
the  bringing  of  the  garnishment  proceedings, 
finds,  substantially:  That  on  January  2, 
1893,  William  F.  Rlggs  prepared,  and  mailed 
to  different  commercial  agencies.  Including 
Bradstreet,  and  to  different  wholesale  houses 
with  whom  they  proposed  to  trade,  certain  let- 
ters, as  follows:  "On  the  first  of  February. 
1883,  the  firm  of  Ekman  &  Co.,  composed 
of  John  Ekman  ft  William  F.  Rlggs,  will  ne 
in  trade  in  Red  Jacket   Michigan,  In   the 
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grocery  business,  boot  and  shoe  trade,  and 
have  rented  this  store  for  a  term  of  years. 
Best  location  In  the  city.  Wo  start  In  trade 
with  a  cash  capital  of  |3,000,  and  other  cap- 
ital of  $1,500,  and  have  no  back  debts.  Be- 
sides the  store,  we  will  have  Income  from 
lesal  work,"  etc.  The  court  finds  that  the 
manifest  pnrpose  of  this  circular  was  to  give 
the  Impression  to  the  public  that  Ekman  & 
Rig^  had  a  capital  of  $4,500,  and  no  debts. 
That  the  store  was  open  for  business  Feb- 
mary  17th,  and  on  the  18th  RIggs  withdrew 
from  the  firm,  and  on  that  day  Ekman's 
ledger  shows  that  the  firm  was  Indebted  for 
merchandise  $1,634.50,  not  Including  any  In- 
debtedness to  William  F.  Riggs  or  his  wife. 
Cn  February  22,  1883,  Bkman  wrote  the 
plaintiffs  that  he  had  bought  out  Uiggs.  On 
the  25th  of  the  same  month  he  also  reported 
to  plaintiffs  his  financial  standings,  as  fol- 
lows: 

Value  of  stock f3,600 

Good  notes  and  accounts ?^0 

Ottaer  penonal  property S-'iO 

■lV)tal  $4200 

Liabilities  for  merchandiae $   900 

To  W.  F.  Riga* 1.200 

jijoo 

Net  aaseta $2,100 

On  February  27th,  Ekman  wrote  Bumham, 
Stoepel  &  Co.: 

I  have  goods  in  stock $4..~i00 

Team  and  store  fixtures 500 

Good  bills  and  accounts 1,000 

Cash  in  bank  to-day l.V) 

I  owe  on  stock  leas  than 1.200 

On  April  22d,  Ekman  wrote  Oreenfelder  & 
Sons:  "I  carry  from  $6,500  to  $6,000,  and  my 
fixtures  and  resoarces  about  $1,000.  I  owe 
$1,200,  borrowed  right  here  at  home."  On 
April  25th,  William  F.  Riggs  sent,  at  request 
of  the  Wilbur  Mercantile  Company,  a  report 
of  Ekman,  as  follows:  "The  average  value 
of  Ekman's  stock  Is  $5,000  to  $6,000.  Owing 
on  stock,  about  $900;  amount  of  borrowed 
money,  $1,200.  No  mortgage  suits  or  Judg- 
ments against  him."  On  April  29th,  Kkman 
made  a  written  statement  to  Reid,  Murdoch 
&  Go.,  as  to  his  liabilities,  as  follows: 

Hart  Bros $   530 

Patrick  &  Co 3(iO 

Roberts  Bros 00 

Ivockman  &  Krenger 137 

■W.  F.  Rlggs 1  i!(iO 

Net  assets $4,143 

This  was  on,  a  blank  furnished  him,  in 
^vhich  he  was  asked:  "Do  you  owe  any  con- 
fidential and  other  debts,  not  included  in 
above?  Ana.  No."  "Does  the  above  state- 
ment show  all  your  resources  and  liabilities, 
of  every  kind  and  nature?    Ans.  Yes." 

On  June  9tb  William  F.  Riggs  made  a  re< 
port  to  the  Breckenrldge  Mercantile  Agency, 
at  Milwaukee,  on  a  prepared  blank,  in  which 
be  says  of  Ekman's  business:  "Average 
value  of  stock,  $6,000;  owing  on  same,  two  to 


three  thousand  dollars."  In  the  blank  there 
was  this  question:  "Any  chattel  mortgages 
or  Judgments?"    This  was  not  answered. 

The  first  mortgage  held  by  Mrs.  Riggs  is 
dated  May  22,  1893,  but  it  was  not  filed  until 
June  26,  1893.  Mrs.  Riggs  testified  that  she 
gave  the  mortgage  to  her  husband  shortly 
after  it  was  executed,  and  did  not  know  but 
that  ft  was  filed,  while  Mr.  Riggs  testified 
that  he  gave  the  mortgage  to  her,  and  that 
he  had  no  conversation  about  filing  it,  and 
he  guessed  It  had  passed  out  of  her  mind; 
he  knew  it  had  out  of  his.  On  July  2,  1893, 
Ekman  wrote  Reid,  Murdoch  &  Co.  that  he 
was  forced  to  give  the  mortgage  of  May  22d, 
of  $2,900,  as  well  as  the  later  mortgage,  but 
that  he  never  received  that  amount  of  money. 

Upon  the  whole  record,  the  court  below 
found  that  the  two  mortgages  were  fraudu- 
lent and  void  against  the  plalntltTs;  that 
they  were  given  for  amounts  largely  in  ex- 
cess of  the  amount  actually  advanced,  and 
with  intent  to  hinder,  delay,  and  defraud 
the  creditors  of  Ekman;  and  that  the  mort- 
gages were  purposely  kept  from  the  files, 
with  the  Intent  to  defraud.  Upon  those  find- 
ings, judgment  was  entered  In  favor  of  plain- 
tiffs, as  well  as  for  plaintiffs  in  the  other 
cases.  Exceptions  were  taken  to  the  find- 
ings. Amended  findings  were  also  asked 
and  refused,  to  which  exception  is  taken. 

The  contention  is  that  the  proofs  do  not 
support  many  of  the  findings  of  fact.  The 
evidence  is  returned  in  the  record.  We  have 
carefully  examined  It,  and  conclude  that  the 
court  below  was  warranted  in  the  finding 
made,  and  In  refusing  to  find  as  requested. 
It  appears  that  from  the  outset  the  forma- 
tion of  the  partnership  was  but  one  of  the 
menus  employed  to  give  a  fictitious  credit. 
Neither  party  had  but  little  capital,  and,  if 
it  Is'  true  that  they  had  no  back  debts,  they 
soon  managed  to  create  a  debt  to  William  F. 
Riggs,  who,  within  a  few  days  after  the  busi- 
ness started,  retired  from  the  concern.  It 
Is  Impossible  to  believe,  from  the  testimony 
set  out  in  the  record,  that  matters  could  run 
along  during  those  months,  in  the  way  they 
were  carried  on,  without  the  knowledge  of 
Mrs.  Riggs.  It  is  apparent  that  the  moneys. 
If  any  were  furnished,  were  the  moneys  of 
William  F.  Riggs,  and  the  mortgages  were 
taken  in  the  name  of  his  wife  as  a  cover  to 
carry  out  the  scheme  to  entrap  the  creditors 
of  Ekman.  In  an  aSidavit  made  by  Ekman, 
in  tV.e  Reid,  Murdoch  &  Co.  case,  to  dissolve 
the  Injunction,  he  states  that  the  money  to 
start  with  was  obtained  from  William  F. 
RigKS,  and  that  he  gave  his  note  to  Mrs. 
Riggs  for  it.  It  is  a  singular  fact  that,  dur- 
ing several  months  immediately  following 
the  opening  of  the  store,  Ekman  and  Riggs 
both  reported  that  the  <mly  Indebtedness  was 
this  $1,200  to  Riggs,  and  that  the  goods  on 
hand  amounted  to  from  $5,000  to  $6,000.  It 
is  also  a  singular  circumstance  that  as  late 
as  June  9,  lSO:t,  when  Breckenrldge  &  Sons' 
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RIggs,  he,  In  making  the  report,  failed  to 
mention  the  mortgages  of  ¥2,900  and  $204 
held  by  hU  wife,  tboiigb  the  larger  one  was 
made  on  May  22d,  before,  and  tbe  other  bad 
only  lately  then  been  made.  No  satisfactory 
explanation  la  made  by  Mr.  Riggs  or  his  wife 
about  their  deals.  Just  how  the  mortgages 
came  to  be  made,  where  tbe  moneys  came 
from  which  they  represent,  or  wby  it  was 
that  they  were  not  filed.  Tbe  whole  conduct 
of  the  business  was  such  that  those  who 
were  giving  credit  would  be  misled,  and  It  is 
difficult  to  belieye  that  this  was  not  done  in- 
tentionally, and  witb  a  deliberate  design  to 
defraud  these  creditors.  While  It  Is  possible 
that  Mrs.  Riggs  was  not  consulted  a'bout  the 
means  of  caiTyiug  out  tbe  fraud.  It  is  evi- 
dent that  her  name  was  used  to  aid  it,  by 
giving  the  mortgages  directly  to  her,  instead 
of  their  being  given  to  her  husband.  It  is 
apparent  that  the  mortgages  were  greatly  in 
excess  of  the  actual  amount  advanced,  and 
this  fact,  combined  with  others,  shows  clear- 
ly that  the  garnishee  defendant  cannot  claim 
under  them.  Parties  who  take  such  securi- 
ty must  act  in  good  faith,  and  so  as  not  to  un- 
necessarily hinder,  delay,  or  deceive  other 
creditors.  The  taldug  of  a  mortgage  for  an 
amount  In  excess  of  the  debt  or  of  the  as- 
sumed liability  Is  a  badge  of  fraud,  and  it 
la  a  fraud,  in  law,  if  tbe  purpose  is  to  pro- 
tect the  debtor's  interest  from  other  cred- 
itors. King  V.  Hobbdl,  42  Mich.  597,  4  N. 
W.  440.  In  Showman  v.  I.«e,  80  Mich.  136, 
49  N.  W.  578,  it  was  said:  "To  say  that  a 
party  who  assumes  a  liability  may  talie  a 
mortgage  in  excess  of  the  amount  necessary 
for  his  security,  for  the  purpose  of  biding  the 
debtor's  Interest  from  other  creditors,  and, 
when  the  fraud  is  exposed,  may  have  the 
benefit  of  the  mortgage,  to  protect  himself, 
would  open  the  door  to  gross  abuses." 

We  have  not  deemed  It  necessary  to  state 
tn  full'  the  claims  and  exceptions  made  by 
counsel  to  the  findings,  for  the  reason  that  we 
are  satisfied  from  the  whole  record  that  the 
evidence  supports  the  findings  made,  and  war- 
ranted the  entry  of  Judgment  in  favor  of 
plaintiffs  in  each  of  the  cases.  Judgment 
must  be  affirmed.  Tbe  other  Justices  con- 
curred. 


TROWBRIDGE  et  al.  v.  ROSS. 

ROSS  V.  TROWBRIDGE  et  aL 

(Supreme  Conrt  of  Michigan.     June  4,   1895.) 

MoHTOAOER— Payment  to  Au.eoed  Aoent. 

Complainants  fiave  a  mortKaRe  to  defend- 
ant to  secure  a  ncie,  both  instruments  beinR  for- 
warded to  nn  agent  of  the  mortgnRec.  who  re- 
tained tbe  same,  and,  from  time  to  time,  as  the 
interest  came  due,  forwarded  tbe  coopons  to  M.. 
who  collected  tbe  iuterost  thereon.  Suhsociuent- 
ly  the  prindpal  and  balance  of  interest  was  paid 
to  M.  upon  nis  agtpoment  to  send  for  and  get  a 
discharKE  of  the  mortgage,  but  instead  of  so  do- 
ing he  used  tbe  money  in  his  own  business,  and 
the  mortgage  was  never  discharged.  HHd,  that 
tbe  p«.vment  of  interest  to  M.  did  not  make  it  the 
"•"•'it  of  tbe  mortgagee  for  the  coUoftion  of  the 


principal,  and  affoided  tbe  mortga«>r  no  defense 
to  an  action  of  foreclosure.  Joy  v.  Vance  (Mich.) 
62  N.  W.  140,  foUowed. 

Appeal  from  circuit  court,  OUnton  county. 
In  chancery;  Sberman  B.  Daboll,  Judge. 
-  Bill  In  chancery  by  Miles  P.  Trowbridge 
and  another  against  Robert  D.  Ross  to  have 
a  mortgage  discharged  of  record.  Defend- 
ant filed  a  cross  bill  praying  for  foreclosiire. 
In  which  tbe  Clinton  County  Savings  Bank 
was  made  defendant.  From  a  decre«  for 
complainants  on  tbe  original  suit,  and  a  de- 
cree dismissing  tbe  cross  bill,  defendants  ap- 
peal    Reversed. 

Perrlns  &  Baldwin,  for  appellant  Clinton 
County  Savings  Bank.  William  J.  Gray,  for 
appellant  Ross.  Federra  &  Walbridge,  for 
appellees. 

LONG,  J.  The  original  bill  was  filed  in 
this  cause,  praying  that  a  certain  mortgage 
given  by  complainants  to  Christina  Ross, 
guardian  of  Robert  D.  Ross,  be  declared  to 
be  fully  paid,  and  discharged  of  record,  up- 
on tbe  ground  that  the  moneys  due  thereon 
bad  been  paid  to  the  Michigan  Mortgage 
Company,  Limited,  which,  it  is  claimed,  wa» 
authorized  to  receive  such  payment  for  and 
on  behalf  of  the  defendant  To  this  blU  tbe 
defendant  answered,  and  filed  a  cross  bill. 
In  which  it  Is  claimed  that  the  Michigan 
Mortgage  Company  was  not  authorized  to 
receive  such  payment,  and  that  such  mort- 
gage still  remains  in  force,  and  prays  for  a 
decree  of  foreclosure.  The  cases  were  lieard 
together  upon  pleadings  and  proofs  taken  in 
open  court,  and  a  decree  entered  In  the  origi- 
nal suit  declaring  such  mortgage  fully  paid, 
and  discharging  the  same  of  record;  and  on 
the  same  day  a  decree  was  entered  In  the 
cross  suit,  dismissing,  said  bill,  with  costs 
to  the  defendants.  The  mortgage  was  given 
October  14,  188it,  for  the  sum  of  $1,200,  with 
interest  at  7%  per  cent,  per  annum,  payable 
semiannually,  and  due  in  five  years.  It  was 
not  paid  at  maturity,  but  complainant  Trow- 
bridge continued  to  pay  interest  thereon  up 
to  February  15,  1890,  when  there  was  due 
and  unpaid  the  sum  of  $1,200  for  principal 
and  $32.50  for  interest.  On  that  day  com- 
plainant Trowbridge  arranged  with  the  Clin- 
ton County  Savings  Bank,  one  of  the  defend- 
ants in  the  cross  bill,  to  borrow  from  it 
$1,200,  to  pay  up  tbe  mortgage.  He  paid 
into  the  bank  tbe  $32.50  for  interest,  and 
gave  his  note  for  the  $1,200,  secured  by  a 
mortgage  on  the  same  premises,  with  the 
understanding  that  tbe  bank  should  pay  oft 
the  Ross  mortgage.  The  bank  paid  tbt^ 
amount  to  the  Michigan  Mortgage  Company. 
Limited,  upon  its  agreement  to  send  for  au<t 
get  a  discbarge  of  the  Ross  mortgage.  This 
money  was  paid  on  February  15,  1890.  Tho 
mortgage  company  used  the  money  in  Its 
own  business,  and  no  discharge  was  ever 
procured.  The  mortgage  company  kept  tbe 
Interest  on  the  mortgage  paid  up,  and  not 
until  1891,  when  the  motjtgage  coim>any  fail- 
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ed,  did  defendant  Ross  learn  that  the  money 
had  been  deposited  with  It  to  pay  the  mort- 
gage. The  only  question  In  the  cnse  U 
whether  the  facts  shown  upon  the  hearing 
establish  the  agency  of  the  mortgage  com> 
pauy  to  receive  for  Ross  the  money  for  the 
payment  of  the  mortgage.  It  appears  that 
the  mortgage,  after  its  execution,  was  foi> 
warded  to  Gen.  L.  S.  Trowbridge,  at  Detroit, 
together  with  the  note,  and  the  abstract  of 
title  to  the  premises  mortgaged.  As  the 
interest  came  due  each  six  months,  the  cou- 
pons attached  to  the  note  were  forwarded  to 
S.  S.  Walker,  or  Walker  &  White,  and,  after 
its  organization,  to  the  mortgage  company, 
for  collection.  The  interest  was  collected 
and  forwarded  to  Gen.  Trowbridge,  who 
made  the  loan  for  the  guardian.  The  first 
mortgage  taken  for  Ross  was  October  15, 
18S0,  due  In  1883.  When  it  became  due,  the 
mortgage  in  question  was  taken  as  a  renewal 
of  the  first.  Tills  remittance  for  Interest  con- 
tinued up  to  ISdl,  when  the  mortgage  com- 
pany failed.  During  all  this  time  the  mort- 
gage was  held  by  Gen.  Trowbridge  in  De- 
troit The  note  and  mortgage  were  payable 
at  the  office  of  S.  S.  Walker  at  St  Johns. 
The  place  of  payment  was  designated  for 
the  convenience  of  the  parties,  and  tlie  fact 
that  the  payments  were  to  be  made  there 
would  not  establish  the  fact  of  the  agency 
of  Walker,  Walker  &  White,  or  the  mortgage 
company  of  Ross.  Ward  v.  Smith,  7  Wall. 
447;  Ciieney  v.  Libby,  134  U.  S.  68.  10  Sup. 
Ct  498;  Bank  v.  Cannon  (Minn.)  48  N.  W. 
026;  Wood  ▼.  Trust  Co.,  41  111.  209;  Caldwell 
V.  Evans,  5  Bosh,  380;  Gas  Co.  v.  Pinkerton, 
05  Pa.  St  62.  There  is  no  evidence  of  any 
express  agency,  and  we  find  none  Implied  bj 
the  general  course  of  dealing  between  Gen. 
Trowbridge  and  Walker,  Walker  &  White 
and  the  mortgage  comiiany.  The  case  is  so 
slmila^  In  principle  and  upon  the  facts  to 
Joy  V.  Vance  (Mich.)  C2  N.  W.  140.  that  It  Is 
quite  unnecessary  to  set  out  the  facts  here. 
<ien.  Trowbridge  had  a  right  to  suppose  that 
the  mortgagor  would  not  pay  the  note  or 
mortgage  without  receiving  them;  and,  as 
was  said  In  Joy  v.  Vance,  supra,  "by  keeping 
them  in  his  own  hands,  he  lnterpo8e<1  the 
only  practicable  obstacle  to  the  perpetration 
of  a  fraud  by  the  mortgage  company."  The 
officer  of  the  bank,  when  depositing  the 
money  with  the  mortgage  company,  knew 
that  no  discharge  of  the  mortgage  had  been 
made,  and  that  It  was  necessary  to  senu  to 
Detroit  or  to  some  otiier  point  to  get  it,  yet 
he  left  the  money  with  the  mortgage  com- 
pany, and  it  appears  that  the  money  was 
credited  to  the  bank,  and  not  to  Gen.  Trow- 
bridge or  to  Ross.  The  mortgage  company 
became  the  agent  of  the  bank  depositing  the 
naoney,  and  not  of  Ross,  under  such  circum- 
stances. See  cases  cited  above.  Counsel 
for  the  complainant  here  seeks  to  distinguish 
the  present  case  from  Joy  v.  Vance  by  some 
showing  that  for  some  years  Gen.  Trow- 
bridge liad  had  dealings  with  Walker   and 


Walker  &  White:  that  they  bad  collected  the 
principal  and  interest  upon  a  number  of 
mortgages  owned  by  clients  of  Gen.  Trow- 
bridge, and  at  times  when  Gen.  Trowbridge 
retained  the  securities.  We  think  no  such 
facts  are  shown  that  establish  a  general 
agency.  Joy  v.  Vance,  supra.  The  court  be- 
low was  in  error  in  dismissing  the  cross  bill 
and  discharging  the  mortgage.  Those  de- 
crees must  be  reversed,  and  a  decree  of 
foreclosure  entered  here  In  favor  of  the  com- 
plainant In  the  cross  bill.  The  complain- 
ants* bill  In  the  principal  cause  must  be  dis- 
missed. The  controversy  between  the  Clin- 
ton County  Savings  Bank  and  complainants 
in  the  original  bill  need  not  be  disposed  of 
here,  as  the  Ross  mortgage  is  the  prior  lien 
upon  the  premises.  The  pleadings  and  proofs 
are  not  directed  to  the  controversy  between 
the  complainants  and  the  bonk.  Defendant 
Ross  will  recover  costs  of  this  court  and  the 
court  below  in  the  principal  cause  against 
the  complainants,  and  la  the  cross  bill 
against  all  the  defendants. 

GRANT,  J.,  did  not  sit     The  other  Justices 
concurred. 


EYKE,  City  Treasnrer.  ▼.  I-AXGE. 

(Supreme  Court  of  Michigan.    June  4,   1805.) 

Masdamds  roH  Collection  op  Tax. 

Mandamus  will  not  lie  for  the  collection 
of  taxes  where  other  adpqnate  remedy  is  pro- 
vided.    Grant,  J.,  dissenting. 

Application  upon  the  relation  of  Leonard 
Eyke,  city  treasurer,  against  Herman  O. 
Lange,  cashier  of  the  Merchants'  National 
Bank  of  Muskegon,  for  writ  of  mandamus 
to  compel  defendant  to  pay  taxes  assessed 
against  a  stockholder.    Writ  denied. 

Brown  &  liOvelace,  for  relator.  O.  W. 
Sessions  (F.  W.  Cook,  of  counsel),  for  re- 
spondent 

HOOKER.  J.  The  facts  In  tills  proceed- 
ing appear  In  the  former  decision  of  this 
court,  reported  in  90  Mich.  502,  51  N.  W. 
680.  The  subject-matter  was  again  before 
the  court  in  another  form,  and  that  case 
will  be  found  In  62  N.  W.  158.  The  earlier 
case  is  now  here  upon  rehearing,  and  the 
question  before  us  is  whether  mandamus 
should  issue  to  compel  the  cashier  of  a  na- 
tional bank  to  pay  taxes  assessed  against  a 
stockholder  upon  his  stock  of  said  bank. 
This  tax  appears  to  have  been  assessed  un- 
der the  law  of  1889.  See  00  Mich.  502,  31  N. 
W.  080.  ^Section  33  makes  it  the  duty  of 
the  cashier  to  pay  such  tax,  and  tliis  iins 
been  held  to  mean  that  the  bank  shall  iMty 
stich  taxes  upon  notice  to  the  cashier.  Sec- 
tion 34  provides  for  the  collection  of  taxes 
by  action  at  hiw  or  distress.  It  is  true  that 
this  section,  strictly  construed,  would  limit 
the  right  to  actions  agninst<  the  persons  as- 
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sesaed;  bnt  a  reaaonable  construction  of  the 
two  aectlona,  taken  together,  would  war- 
rant resort  to  an  action  at  law  against  the 
bank,  and  this  construction  Is  Justified  by 
the  language  of  Mr.  Justice  Cooler,  that  "It 
has  been  sbown  that  taxes  are  not  'debts'  in 
the  ordinary  acceptation  of  that  term,  and 
that  the  statutory  measures  are  to  be  resort- 
ed to  for  their  collection.  Generally,  no 
others  are  admissible.  But  the  remedy  by 
suit  may  be  given  by  statute  either  directly 
or  by  implication.  If  no  specific  remedy  it 
expressly  given,  or  only  an  imperfect  or  in- 
adequate one,  the  presumption  that  a  rem- 
edy by  suit  was  intended  Is  but  reasonable. 
Nothing  need  be  said  regarding  the  proceed- 
ings in  such  suits  beyond  this:  tliat  they 
would  take  the  ordinary  course  prescribed 
by  law  for  the  collection  of  mooey  demands, 
except  as  the  statute  may  taave  otherwise 
provided."  Cooley,  Tax'n  (Ist  Bd.)  p.  300. 
.See,  also,  Id.  (2d.  Ed.)  pp.  15,  16.  Here  the 
law  makes  it  the  duty  of  the  cashier  (1.  e. 
the  bank)  to  pay.  In  such  case,  under  the 
above  authority,  an  action  would  lie;  and 
especially  would  K  be  held  proper  In  view 
of  section  34.  In  Bank  v.  DoughiB  Co.,  1 
Cent.  Law  J,  584,  Fed;  Cas.  No.  4,799,  It 
was  held  by  DlUon,  J.,  that  In  a  similar  case 
the  tax  might  be  enforced  by  distraint  upon 
the  property  of  the  bank.  Tbe  statute  of 
Nebraska,  which  applied  to  the  case,  provld 
ed  that  *'the  taxes  against  such  shares, 
shall  be  levied  against  the  holder  of  the 
same,  In  the  list  of  personal  property,  and 
shall  be  paid  by  the  bank."  An>arently, 
the  statute  of  Michigan  aSoras  a  more  com- 
plete remedy  than  that  of  Neoraska.  The 
significance  of  this  Is  that,  there  being  the 
adequate  remedy,  mandamus  will  not  lie. 
It  Is  a  rule  of  general  application  that  man- 
damus is  not  to  l>e  resorted  to  if  another 
adequate  remedy  exists.  .  Merrill,  Mand.  { 
17.  This  has  been  repeatedly  held  in  this 
state.  People  r.  Jackson  Circuit  Judges,  1 
Doug.  (Mich.)  302;  People  v.  Branch  Cir- 
cuit Judges,  Id.  319;  People  v.  Wayne  Cir- 
cuit Judges,  1  Mich.  359,  19  Mich.  296;  Peo- 
ple v.  Allegan  Circuit  Judge,  20  Mich.  487; 
Burt  T.  Wayne  Circuit  Judge,  82  Mich.  251, 
46  N.  W.  380.  Mandamus  is  not  adapted  to 
the  collection  of  debts,  and  Is  not  to  be  used 
for  that  purpose.  Merrill,  Maud.  8  17.  And, 
if  it  be  said  that  a  tax  is  not  a  debt,  the 
fact  remains  that  questlon.s  are  likely  to 
arise  where  the  legality  of  a  tax  is  disputed, 
wliich  cannot  well  be  tried  in  such  proceeding. 
It  is  also  significant  that  the  law  does  not 
provide  for  such  method  of  collection.  It  Is 
strenuously  urged  in  beiialf  of  relator  that 
the  law  does  not  provide  for  collection  against 
the  bank  by  action,  and  it  is  inconsistent  to 
give  such  a  reason  for  invoking  a  remedy 
upon  which  the  statute  is  also  silent.  Cases 
are  rare  when  mandamus  has  been  sustained 
for  the  collection  of  taxes.  Our  attention  is 
i;allcd   to   four,— three  from   Maryland,  and 


one  from  Vermont:  Emory  v.  S 
88;  State  y.  Mayhew,  2  GiU,  487 
State,  42  Md.  480;  McVeagb  ▼. 
cago,  40  IlL  318;  Town  of  St  AJ 
tional  Car  Co.,  57  Vt  68.  In  Bat 
the  propriety  of  the  remedy  by 
appears  not  to  have  been  disc 
earlier  case  of  Emory  v.  State, 
expressly  refers  to  State  v.  Maj 
thorlty  for  the  proceeding.  In  tl 
proceedings  were  sustained,  but 
pressly  decided  upon  the  grouni 
damns  was  the  only  existing  n 
Veagh  V.  City  of  Chicago  aro 
statute  authorizing  banks  to  pay 
stockholders  from  their  divlden 
held  that  the  bank  might  be  com' 
propriate  the  dividoids  to  pay  tl 
does  not  appear  that  the  statu 
any  procedure  or  remedy,  or  tha 
a  liability  npon  the  bank,  other  tl 
to  appropriate  dividends  to  payx 

In  this  case  the  question  befoi 
cussed  only  so  far  as  to  assert 
the  state  "to  use  any  means,  c 
otherwise,  not  prohibited  by  a  hi 
to  collect  them,"  and  "that  m 
among  them."  The  case  of  State 
is  cited,  and  approved  in  general 
statement  that  the  state  "Is  «it 
any  method  not  prohibited,"  nnl 
to  a  statutory  right,  is  at  varian 
doctrine  of  a  cloud  of  cases  cited 
Mce  C«oley  in  his  work  on  Taxi 
contrary.  Cooley,  Tax'n  (2d  Eid.) 
note.  In  Town  of  St  Albens  v.  > 
Co.  the  court  admitted  that  the 
not  issue  If  the  petitioner  had  ai 
remedy  at  law.  It  expressed  d 
right  of  action  against  the  bah 
mated  that  an  action  at  law  wou! 
adequate  remedy  because  too  b1< 
remedy  exists,  it  must  be  beca 
fendant  is  a  corporation;  for  ta:: 
against  a  private  person  cannot 
by  mandamus.  See  Merrill,  Max 
cases  cited;  Id.  (  156.  Mandai 
against  a  private  corporation  wl 
a  public  duty  arising  out  of  Its 
Id.  i  159.  But  this  Is  only  In  < 
there  is  no  other  adequate  remed; 
In  Person  ▼.  Railroad,  82  N.  J 
mandamus  to  compel  payment 
sued  where  there  was  no  other  r 

This  tax  might  have  been  colle 
tress,  or  action  against  the  bai 
have  ahready  held  that  It  coaXA 
lected  by  action  against  the  ca 
where  there  is  another  adequi 
there  would  seem  to  be  no  great 
for  the  use  of  this  remedy  in  c 
porations  than  In  those  of  privt 
and  there  are  the  same  objectioi 
convinced  that  mandamus  is  n 
remedy  against  either,  and  tha 
denying  the  writ  was  right  The 
be  denied,  with  costs. 
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McGRATH,  C  J.,  and  LONG,  J.,  coacarred 
witb  HOOKBR,  J. 

MONTGOMERY,  J.,  did  not  sit 

GRANT,  J.  (dissenting).  I  think  the  writ 
of  mandamus  should  issue  for  the  reasons 
stated  In  my  opinion  In  the  case  of  City  of 
Muskegon  t.  Lange  (Mich.)  62  N.  W.  159.  It 
Is  matter  of  common  knowledge  that  the 
cashier  of  a  bank  Is  usually  Its  managing 
ofiBcer,  has  the  control  of  Its  funds'  and  books, 
and  Is  famlUar  with  Its  aftalrs  and  the  con- 
dition of  Its  stock.  For  this  reason,  the  legis- 
lature made  it  the  duty  of  this  officer  to  pay 
the  taxes  assessed  against  Its  stock,  not  as 
an  individual,  but  as  an  of&cer  of  the  bank, 
nnd  the  proper  custodian  of  its  funds.  Its 
stock,  and  the  dividends  arising  therefrom. 
As  shown  In  my  former  opinion,  be  can 
make  any  legal  defense  which  the  stockhold- 
ers or  the  bank  could  make  in  suits  instituted 
afxainst  them.  If  the  state  possesses  the 
right  to  cwnpel  the  bank  to  pay  the  taxes  up- 
on Its  stock.  It  certainly  possesses  the  right 
to  provide  that  such  taxes  shall  be  paid  by 
the  prefer  officer  or  officers  of  the  bank. 
Mandamus  is  the  inroper  remedy  to  compd 
an  officer  to  perform  a  duty  Imposed  upon 
him  by  statute.  Whatever  may  be  the  deci- 
sions of  other  courts,  this  court  has  repeat- 
edly granted  the  writ  of  mandamus  where 
another  remedy  existed.  I  think  this  speedy 
remedy  shonld  be  applied  in  so  Important  a 
matter  as  the  collection  of  the  public  revenue, 
where  an  officer  of  a  corporation  is  made  the 
legal  medium  through  which  such  funds  are 
to  be  collected.  Since  the  validity  of  the 
tax  Is  denied  by  the  answer,  issues  should  be 
framed  and  sent  down  for  trial. 


STATE  V.  VAN  NICE. 

(Supreme  Court  of  South  Dakota.     Ma.v  2'Z, 

1895.) 

Criminal  Law— Withdrawal  of  Plba—  Motion 
TO  Set  Aside  Ixdictment. 

1.  It  is  within  the  dJscretion  of  .a  trial  ccurt 
to  allow  a  piea  of  not  guilty  to  lie  withilrr.vu  for 
the  purpose  of  presenting  a  mo'ion  to  bet  iisido  the 
iiiilictment  upon  gronnds  which,  if  fSt.aMidhed, 
would  be  fatal  to  the  verdict. 

2.  Where  the  refusal  to  exercise  such  discre- 
tion results  in  a  snhstiintinl  mjury  ro  tbp  oc- 
cn»«l.  tlie  error  will  be  corrected  on  nppeal. 

(Syllaba*  by  the  Court) 

Error  to  circuit  court  Moody  county;  J. 
W.  Jones,  .Judge. 

Henry  D.  Van  Nice  appeals  from  convic- 
tion for  adultery.     Reversed. 

Sawyer  &  Sawyer  and  Alexander  &  Fair- 
lamb  (Homer  &  Stewart,  of  counsel),  for 
plaintiff  in  error.  Coe  I.  Crawford,  Atty. 
Clen.,  and  H.  D.  James,  State's  Atly.,  for  the 
Smte. 

FULLER,  J.  In  the  absence  of  counsel 
retained  to  defend  in  any  civil  action  or 


<a-lmlnal  proceeding  that  might  be  institut- 
ed against  him,  plaintiff  in  error  was  ar- 
raigned upon  an  indictment  for  the  crime  of 
adultery,  and  thereiqMn,  at  the  suggestion 
<tt  a  member  of  the  bar,  entered  a  plea  of  not 
guilty.  The  case  was,  by  order  of  court^ 
continued  to  the  next  term,  when  the  de- 
fendant, appearing  by  his  counsel  and  in 
person,  moved  the  court  f<M'  leave  to  with- 
draw his  plea,  of  not  guilty  for  the  purpose 
of  interposing  the  following  motion  to  quasb 
the 'indictment:  "Comes  now  the  defendant, 
in  the  above-entitled  action,  and  moves  the 
court  to  set  aside  the  indictment  returned  in. 
the  said  action  agaiitst  the  said  defendant, 
on  the  15th  day  of  March,  1893,  and  alleges 
as  the  ground  of  his  said  motion  the  follow- 
ing facts,  to  wit:  (1)  That  the  list  of  names 
from  which  were  drawn  the  names  of  tbe- 
persons  composing  the  grand  Jury  by  wlioin 
the  said  indictment  was  found  and  returned 
was  not  maintained  at  the  full  number  of 
two  hundred  names,  as  required  by  law; 
and  that  the  said  grand  jury  was  drawa 
from  a  list  containing  less  than  two  hun- 
dred names.  (2)  That  it  nowhere  appears 
in  or  upon  the  face  of  the  said  indictment 
that  it  was  found  or  returned  by  a  grand 
Jury  of  the  county  of  Moody.  (3)  That  said 
indictment  was  not  signed  or  subscribed  by 
the  foreman  of  the  grand  Jury,  nor  by  the- 
state's  attorney  or  by  his  deputy,  nor  by  any 
member  or  officer  of  the  grand  Jury,  or  any 
officer  of  the  court  That  said  motion  i» 
made  upon  all  the  records  and  files  of  the- 
above-entitled  action,  and  upon  the  records 
of  the  court  in  the  custody  of  the  derk  of 
said  court  for  the  March,  1893,  term  there- 
of, and  the  record  book  kept  by  the  said 
clerk,  which  shows  the  list  of  persons  from 
which  Jurors  were .  drawn  for  the  said  cir- 
cuit court  for  the  said  county  of  Moody 
from  Januai-y  1,  1S91,  to  the  present  time."^ 
The  application  to  withdraw  the  plea  or 
"not  guilty"  was  supported  by  defendant's 
affidavit  to  the  effect  that  the  same  was  111- 
advlsedly  entered,  and  it  may  well  be  con- 
ceded that  the  motion  to  set  aside  the  in- 
dictment was  made  in  good  faith,  and  for 
no  other  purpose  than  the  reasons  therein 
enumerated.  Upon  the  hearing,  the  court 
entered  an  order  which,  so  far  as  material, 
is  as  follows:  "It  api>earlng  to  the  eoui't 
that  the  said  defendant,  by  the  entry  of  his 
plea  of  not  guilty,  had  waived  the  right  to 
Interpose  a  motion  to  set  aside  the  indict- 
ment, and  that  the  court  has  no  Jurisdic- 
tion to  entertain  the  same,  and  the  court  be- 
ing fully  advised,  it  is  ordered  that  the  said 
motion  be  denied,  and  that  the  said  defend- 
ant be  not  allowed  to  withdraw  his  said 
plea  of  not  guilty  for  the  purirase  of  filing 
said  motion." 

Among  the  numerous  objections  alleged  to 
be  apparent  upon  the  face  of  the  Indictment 
are  the  following:  That  it  does  not  appear 
to  have  been  found  by  any  grand  Jury;  that 
it  is  neither  indorsed  "A  True  Bill"  nor  sign. 
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ed  by  the  foreman  of  the  ?rand  jury  or  any 
member  thereof,  nor  by  the  state's  attor- 
ney or  his  depoty,  or  any  other  person 
authorized  by  the  statute  to  sign  an  indict- 
pient  These  questions  were  raised  by  a 
demurrer  to  the  Indictment,  which  was  by 
the  court  orerruled,  and,  upon  the  trial,  the 
jury  returned  a  verdict  of  guilty  as  charged, 
and  the  defendant  appeals.  The  indictment 
contained  in  the  abstract  Is  signed,  "E.  L. 
Powers,  State's  Attorney  of  the  County,  of 
Moody,  by  H.  D.  James,  Deputy  State's  At- 
torney, Moody  County,"  and,  as  contended 
by  counsel  for  the  defendant,  the  same  does 
not  appear  upon  the  abstract  to  be  indorsed 
"A  True  BUI,"  signed  by  the  foreman  of  the 
grand  Jury,  as  required  by  the  Code  of  Crim- 
inal Procedure  (Comp.  Laws,  {  7233).  From 
the  books  and  records  before  the  trial  court 
It  clearly  appeared,  and  was  conceded  by 
written  stipulation  of  counsel  In  open  court, 
that  the  list  of  names  from  which  were 
drawn  the  names  of  the  persons  composing 
the  grand  jury  contained,  at  the  time  of  the 
said  drawing,  less  than  the  200  names  re- 
quired by  article  5  of  chapter  8  of  the  Com- 
piled Laws.  As  the  ruling  of  the  learned 
court  upon  the  defendant's  motion  to  with- 
draw his  plea  of  not  guilty,  for  the  purpose 
of  assailing  the  indictment  by  a  motion  to 
quash.  Is,  in  our  opinion,  rererslble  error, 
questions  presented  by  the  demurrer  and 
the  assignments  of  error  relating  to  the 
charge  of  the  court  and  the  admission  and 
rejection  of  eyidence  upon  the  trial  will  re- 
quire no  attention.  That  the  court  was 
without  power  and  jurisdiction  to  entertain 
the  application  to  withdraw  the. plea  of  not 
guilty,  and  that,  by  said  plea,  defendant  had 
waived  his  right  to  move  to  set  aside  the  in- 
dictment, was  the  express  ground  upon 
which  the  court  in  effect  declined  to  act  up- 
on defendant's  request  to  withdraw  his  plea, 
and  refused  to  consider  upon  its  merits  the 
motion  to  quash.  It  not  appearing  that  the 
defendant  had  been  previously  held  to  an- 
swer the  action  of  a  grand  jury  by  an  ex- 
amining magistrnte,  any  challenge  that 
would  have  constituted  a  valid  objection  to 
the  panel  was  available  on  a  motion  to  set 
aside  the  Indictment,  and,  while  the  motion 
should  have  been  made  before  a  plea  was 
entered.  It  was  clearly  within  the  discretion- 
ary powers  of  the  court  to  allow  the  plea  of 
not  guilty  to  be  withdrawn.  In  the  Interest 
of  justice,  for  the  puri>ose  of  such  motion. 
Richards  v.  State,  82  Wis.  172,  51  N.  W.  aj2; 
Adams  v.  State  (Fla.)  10  South.  106;  Sav- 
age V.  State,  18  Fla.  009;  State  v.  CoUyer, 
17  Nev.  275,  30  Pac.  891;  Early  v.  Com.,  86 
Va.  921,  11  S.  E.  795;  State  v.  Jones,  88  N. 
C.  671;  Justice  v.  State.  17  Ind.  56;  State  v. 
ITale,  44  Iowa,  OC;  State  v.  Riffe,  10  W.  Va. 
794;  People  v.  Vlllarlno,  66  Cal.  228.  5  Pac. 
154.  We  have  been  unable  to  find  a  case 
which  holds  that  It  is  not  within  the  sound 
Aiscretlon  of  a  trial  court  to  allow  a  plea  to 
be  withdrawn  for  the  purpose  of  entertain- 


ing a  motion  to  quash  or  set  aside  the  in- 
dictment upon  a  ground  which  would  be  fa- 
tal to  a  verdict,  and  our  attention  has  been 
called  to  no  statutory  provision,  and  we 
find  none,  which  restricts  or  diminishes  the 
common-law  power  of  a  court  to  allow  such 
plea  to  be  withdrawn  for  the  purpose  of 
moving  to  set  aside  the  Indictment  It  has 
been  noticed  that  the  order  of  the  court  be 
low  was  based  solely  upon  the  ground  thai 
said  court  had  no  discretion  or  jurisdictio.. 
to  entertain  the  motion,  and,  as  this  court 
has  recently  held  that  a  refusal  to  exercise 
an  existing  discretionary  power  will  be  cor- 
rected on  appeal,  a  reversal  must  of  neces- 
sity follow.  Schaetzel  v.  City  of  Huron  (S. 
D.)  CO  N.  W.  741;  Champion  v.  Commission- 
ers, 5  Dak.  416,  41  N.  W.  739;  Tllton  v. 
Beecher,  60  N.  T.  176;  Smith  v.  Dragert,  61 
Wis.  222,  21  N.  W.  46;  Perclval  v.  Perclval, 
124  N.  Y.  637,  26  N.  E.  540;  State  v.  Fuller 
(N.  C.)  19  S.  E.  797;  Elliott,  App.  Proc.  605. 
and  cases  there  cited.  It  fairly  appears, 
from  an  examination  of  the  record,  that  the 
refusal  of  the  court  to  exercise  Its  discre- 
tion worked  a  substantial  Injury  to  the  de- 
fendant, and  the  judgment  Is  for  that  rea- 
son reversed,  and  a  new  trial  is  granted. 


ROSEXBAUM  rt  al.  v.  FOSS  et  aL 

(Sai)reme  Court  of  South  Dakota.    May  22, 

1895.) 

S00CBS9IVE  Chattel  Moktqaoes— CoxsTsoonox 
—Bona  Fipe  Pdkcbaser. 

1.  A.  gave  a  chattel  mortgage  to  B.  on  per- 
sonal property  therein  specifically  desoribod.  H<> 
afterwards  gave  another  chattel  mortgage  to  C.  on 
all  his  "right,  titlf.  and  interest  in  and  to"  the 
same  personal  property.  Bdd,  that  C.'s  mortgaKe 
was  not  of  the  satre  property  rights  previonslr 
mortgaged  to  A. 

2.  There  being  no  hostility  between  the  first 
and  second  mortgage,  C.  was  not  in  position  to  at- 
tack the  validity  of  the  filing  of  the  mortgage  to 
B. 

3.  The  mortgage  to  B.  befaig  good  as  between 
A.  and  him,  it  was  good  as  agiiinst  C,  who  took 
by  his  mortgage  only  what  '"rlKht,  title,  and  in- 
terest" A.  had  whpn  hp  mnde  the  mortgage  to  C. 

Corson,  P.  J.,  dissenting. 
(Syllabns  by  the  Conrt.) 
On  rehearing.     Reversed. 

KELLAM.  J.  This  case,  the  opinion  In 
which  Is  published  In  56  N.  W.  114,  Is  now 
before  us  on  rehearing.  Perhaps  the  follow- 
ing facts  may  be  profitably  restated:  Prior 
to  June  23. 1884,  Charles  W.  Seefleld  was  the 
owner  of  certain  grain  elevators  and  a  flour- 
ing mill  situated  on  leased  lands  in  different 
counties  of  this  state,  and  along  the  track 
of  the  Chicago  &  Northwestern  Railway. 
Upon  that  day  he  executed  and  delivered  to 
appellants  a  chattel  mortgage  on  the  same, 
by  which,  as  stated  in  such  mortgage,  he  did 
"grant,  bargain,  sell,  assign,  and  transfer 
*  *  *  all  that  certain  personal  property  lo- 
cated and  described  In  the  Schedule  A,  here- 
to attached."  In  such  schedule  the  prop- 
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erty  now  In  question  was  described  as  "one 
grain  elevator,  situate  on  the  nortb  side  of 
the  railway  track,  in  the  village  of  Elkton, 
Dakota,  known  as  'Seefleld's  Elevator,'  and 
one  steam  flouring  mill  and  elevator,  sit- 
uated on  south  side  of  railway  track  In  the 
Tillage  of  Nordland,  Dakota  (now  Denver 
station),  known  as  'Seefield's  Mill  and  Ele- 
vator,' all  of  said  elevators,"  etc.,  "being  sit- 
uated on  railway  property."  This  mortgage 
was  renewed  by  appellants,  as  provided  by 
statute.  On  the  7th  day  of  July,  1888,  See- 
field,  being  the  owner  thereof,  made  and  exe- 
cuted to  appellants  another  chattel  mort- 
gage, by  the  terms  of  which  he  did  "grant, 
bargain,  sell,  assign,  transfer,  and  make 
over"  unto  appellants  "all  that  certain  prop- 
erty described  as  follows:  One  grain  eleva- 
tor, situate  on  the  north  side  of  the  railway 
track.  In  the  Tillage  of  Elkton,  Dakota, 
known  as  'Seefield's  Elevator';  also  the 
steam  flouring  mill  and  elevator  situate  on 
the  south  side  of  the  railway  track  in  the 
village  of  Arlington,  Dakq^  known  as  'See- 
field's Mill  and  Elevator,'  together  with  and 
Including  all  machinery,  fixtures,  and  furni- 
ture in  each  of  said  buildings,  and  the  im- 
plements connected  therewith.  Said  build- 
ings and  property  are  all  situate  upon  rail- 
way land,  and  are  now  in  my  possession,  in 
the  places  in  which  they  are  hereinbefore, 
respectively,  stated  to  be  situate."  In  onr 
former  opinion  It  was  held  upon  the  facts 
shown  by  the  court's  findings,  and  for  rea- 
sons fully  stated  in  such  opinion,  that  the 
mortgages  were  not  so  filed  as  to  carry  con- 
structive notice  of  their  contents.  Subse- 
quently, and  on  the  10th  day  of  January, 
1S89,  the  said  Seefield,  still  being  the  owner 
of  said  property,  made  and  delivered  to  the 
respondents  a  bill  of  sale,  which  the  court 
finds  "was  to  take  the  place  of  and  operate 
as  a  mortgage  upon  the  property  therein  de- 
scribed," for  the  amount  named  as  the  con- 
sideration, which  bill  of  sale  was,  so  far  as 
pertinent  to  the  question  we  desire  to  dis- 
cuss, as  follows:  "For  and  In  consideration 
of  the  sum  of  twenty-five  thousand  dollars 
to  me  In  hand  naid  by  Rosenbtiuni  Brothers, 
the  receipt  whereof  is  hereby  acknowledged, 
I  hereby  sell,  assign,  and  make  over  to  said 
Kosenbaum  Brothers  all  my  right,  title,  and 
interest  in  and  to  that  certain  roller  flour- 
ing mill,"  etc.,  the  mill  referred  to  being  the 
same  one  covered  by  the  prior  mortgage  to 
appellants.  It  Is  found  by  the  trial  court 
that  respondents  took  this  bill  of  sale  or 
mortgage  without  actual  notice  of  either  of 
the  mortgages  to  appellants.  The  relief 
sought  In  the  action  was  the  cancellation 
from  the  files  of  the  copies  of  appellants' 
mortgages  which  had  been  filed  as  clouds 
upon  respondents'  title.  The  reargument 
was  allowed  for  the  discussion  of  two  ques- 
tions: (1)  Was  the  only  consideration  for 
respondents'  bill  of  sale  or  mortgage  an  ante- 
cotlent  Indebtedness,  and.  If  so,  were  re- 
spondents purchasers  or  Incumbraucei's  for 


value?  (2)  Did  the  transfer  to  respondent* 
by  Seefield  of  "all  his  right,  title,  and  inter- 
est in  and  to"  the  property  which  he  had 
previously  mortgaged  to  appellants  entitle 
respondents  to  attack  the  record  of  appel- 
lants' mortgages?  We  shall  examine  only 
the  second  question. 

It  seems  to  us  that  the  question  thus  pre- 
sented is  substantially  different  from  that 
which  determines  the  right  of  a  party  gran- 
tee In  a  purely  quitclaim  deed,  and  that  the 
real  question  here  Is,  did  Seefield  undertake 
to  sell  and  convey  to  RosMibaum  the  same 
proi>erty  which  he  had  theretofore  under- 
taken to  sell  and  convey  to  Foss?  If  he  did, 
then  Rosenbaum's  rights  are  paramoufit 
Section  4379,  Ck>mp.  Laws,  provides  that  "a 
mortgage  of  personal  property  is  void  as 
against  creditors  of  the  mortgagor,  and  sub- 
sequent purchasers  and  incumbrancers  of  the 
property  in  good  faith  for  value,  unless  the 
original,  or  an  authenticated  copy  thereof,  be 
filed  by  depositing  the  same  in  the  office  of 
the  register  of  deeds  of  the  county  where 
the  property  mortgaged,  or  any  part  thereof, 
is  at  such  time  situated."  The  obvious  pur- 
I>ose  of  this  statute  is  to  protect  a  purchaser 
or  Incumbrancer  of  personal  property  from 
a  prior  conveyance  or  mortgage  of  the  same 
property,  of  which  such  later  purchaser  or 
incumbrancer  had  no  notice,  actual  or  con- 
structive. It  is  essential,  therefore,  that  the 
later  conveyance  cover  the  same  property 
rights  as  the  prior  one;  for  otherwise  there 
would  be  no  hostility  between  them,  and 
there  would  be  no  ground  for  preferring  one 
to  the  other.  In  the  case  before  us  Seefield 
undertook  by  his  prior  mortgages  to  convey 
to  appellants  Foss  &  Co.  certain  tangible  and 
defined  pieces  of  personal  property.  Subse- 
quently he  undertook  to  convey  to  respond- 
ents Rosenbaum,  not  the  property  itself,  but 
bis  "right,  title,  and  interest"  to  and  in  a 
part  of  it.  Both  instruments  contained  af- 
firmative words  of  sale,  and  both  sp'eclfleally 
define  the  subject  of  the  sale,  and  each  must 
be  taken  to  cover  Just  what  it  defines  as  the 
subject  of  the  transfer.  Before  there  can  be 
a  case  for  said  section  4379  to  operate  upon, 
it  must  appear  that  the  earlier  and  later  In- 
struments of  conveyance  purport  to  convey 
to  different  persons  property  rights  that  are, 
In  whole  or  in  part,  in  conflict.  If  the  second 
instrument  does  not  purport  to  convey  any 
of  the  rights  that  the  first  instrument  In- 
cludes, there  is  no  inconsistency  or  conflict 
between  them,  and  each  party  will  take  Just 
what  was  conveyed  to  him.  In  any  case, 
what  Is  really  sought  to  be  sold  or  conveyed 
is  primarily  a  question  of  the  intention  of  the 
parties.  In  this  case  it  is  fair  to  assume 
that  Seefield  himself  did  not  intend  to  con- 
vey to  the  Rosenbaums  the  very  same  prop- 
i  erty  rights  that  he  had  already  conveyed  to 
Foss  &  Co.;  for,  first,  he  conveyed  the  prop- 
erty Itself  bodily,  and,  knowing  this,  his  next 
conveyance,  being  that  to  the  Rosenbaums, 
was  only  of  his  "right,  title,  and  Interest"  in 
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and  to  such  property.  If,  bowerer,  the  law 
itself,  In  a  case  like  this,  definitely  fixes  the 
meaning  of  the  second  description  as  iden- 
tical with  the  first,  the  rights  of  the  parties 
must  be  settled  accordingly.  That  this  is  so 
Is  the  ylgorous  contention  of  respondents 
They  say  that  section  3242,  Comp.  Laws,  pro- 
vides that  a  "transfer  vests  in  the  transferee 
all  the  actual  title  to  the  thing  transferred, 
which  the  transferrer  then  has  unless  a  dif- 
ferent Intention  be  expressed  or  necessarily 
Implied."  This,  however,  does  not  seem  to 
afford  very  solid  ground  for  a  starting  point, 
for  In  this  case  the  troublesome  question  still 
is,  what  was  "the  thing  transferred"?  There 
can  be  no  doubt  that  the  "actual  title"  of  the 
transferrer  to  "the  thing  transferred"  passed 
to  the  transferee  under  this  section,  but  by  it 
alone  Rosenbaum  would  have  taken  subject 
to  the  Fobs  mortgages,  for  that  would  have 
been  the  extent  of  Seefleld'a  "actoal  title." 
If  Rosenbaum  takes  more  than  Seefldd  had 
left  after  bis  conveyance  to  Foss,  it  is  not 
by  force  of  this  statute,  but  because  the  fail- 
ure of  Foss  to  file  bis  conveyance  has  the 
effect,  as  to  Rosenbaum,  to  enlarge  the  sub- 
ject ot  the  conveyance;  for,  if  Foss'  convey- 
ance had  been  propnly  filed,  there  would  be 
no  question  but  tbat  the  coaveyanee  to  Bos- 
enbaum  covered  simply  Seefield's  remaining 
interest  Suppose  Seefield,  Instead  of  mort- 
gaging to  Fobs,  had  actually  sold  him  an  un- 
divided Interest  in  this  personal  property,  for 
which  Foss  In  good  faith  had  paid  him  an 
adequate  consideration,  the  entire  property 
remaining  in  Seefield's  actual  and  visible  pos- 
session as  before,  and  subsequently  Seefield 
had  mortgaged  to  Rosenbaum  "all  his  right, 
title,  and  Interest  in  and  to"  the  same  prop- 
erty, and  Ros^ibaum,  without  actual  notice 
of  the  prior  sale  of  the  undivided  Interest  to 
Fobs,  had  filed  his  mortgage,  would  the  in- 
terest and  title  of  Foss  be  thus  cut  off?  It 
would  seem  so,  if  respondent's  contention  is 
correct;  for  section  4657  makes  a  transfer 
of  personal  property  void  as  against  subse- 
quent purchasers  or  Incumbrancers,  if  not 
followed  by  actual  and  continued  change  of 
possession.  If  this  would  be  really  the  legal 
effect  of  the  conditions  named,  then  Rosen- 
baum might  take  much  more  than  Seefield 
ever  intended  to  sell  to  him,  and  thus  compel 
Seefield,  as  said  by  Shaw,  C.  J.,  in  Adams  v. 
Cuddy,  13  Pick.  403,  to  "in  effect  commit  a 
fraud,  without  intending  or  even  being  con- 
scious of  it" 

Respondents  cite  many  cases  which  plainly 
state  that  a  recorded  quitclaim  deed  takes 
precedence  of  a  prior  unrecorded  warranty 
deed,  and  appellants  reply  with  many  others 
holding  a  contrary  rule.  Many  of  these  dis- 
crepant holdings  are  accounted  for  in  the  opin- 
ions themselves,  by  peculiarities  In  the  regis- 
tration laws  under  which  the  canes  arose,  but 
It  seems  to  ns  tbat  the  question  is  one  of  con- 
stmctlon  and  inteiitlon.  The  term  "quitclaim 
deed"  bas  come  to  be  applied  to  a  great  va- 
riety of  conveyances,  from  a  simple  release 


to  an  abstdute  grant  witbont  coveoants,  and 
It  certainly  Is  not  reasonable  to  assume  tha* 
the  parties  Intended  the  same  thing  whether 
they  used  the  former  or  the  latter.  The  doc- 
trine contended  for  by  tespondents,  that  • 
deed  first  record%l,  of  the  grantor's  "right 
title,  and  interest"  will  prevail  over  a  prior 
unrecorded  deed  of  the  land  itself,  of  whicb 
the  taker  under  the  fir8t-menti(»ed  deed  had 
no  notice,  is  folly  sustained  by  eases  cited  by 
respondents,  of  which  Woodward  v.  Sartwell, 
129  Mass.  210,  is  representative.  The  doc- 
trine was  tn  that  case  carried  to  Its  logical 
and  inevitable  result,  and  the  court  concluded 
and  held  that  an  attachment  would  He,  in  an 
action  against  the  grantor,  against  land  pre- 
viously conveyed  by  him,  the  conveyance  of 
which  had  not  been  recorded,  and  of  whicb 
the  attachlD^  creditor  had  no  actual  notice. 
The  aigament  of  the  opinion  is  that,  the  prior 
conveyances  not  being  recorded,  the  grantor 
has  a  record  title,  and  that  It  may  be  attach- 
ed, and  that  a  subsequent  sale  by  the  ofUcer  of 
all  the  grantor's  'jlght  title,  and  interest" 
la  the  land  so  conveyed  by  the  unrecorded 
deed  relates  back  to  the  date  of  the  attach- 
ment and  conveys  the  land  itself,  notwith- 
standing such  deed  may  have  been  duly 
recorded  intermediate  the  attachment  and  the 
sale.  Without  now  stopping  to  discuss  this 
question,  we  are  so  fully  satisfied  tbat  such 
a  holding  here  would  summarily  reverse  the 
settled  nndetstandlng  ot  the  law  in  this  Jorls- 
dictlon  that  we  should  hesitate  to  adopt  a  rule 
of  construction  that  would  directly  lead  to 
the  conclusion  reached  by  the  Massachusetts 
court.  The  question  in  this  ease  is,  and  it 
seems  to  us  most  be,  whether,  where  one 
conveys  property  specifically  described  by  a 
confessedly  honest  deed,  and  subsequently 
conveys  to  another  "all  my  right,  title,  and 
Interest  In  and  to"  the  same  property,  the  sec- 
ond conveyance  covers  the  same  property 
rights  as  the  first  We  hold  that  It  does  not 
and  such  conclusion  finds  strong  support  In 
many  cases.  In  Gress  v.  Evans,  1  Dak.  38i, 
46  N.  W.  1132,  the  trial  court  held  that  where 
a  deed  "simply  purports  to  pass  the  right, 
title.  Interest  claim,  or  demand"  of  the  gran- 
tor, the  grantee  does  not  obtain  anything  which 
the  grantor  had  previously  parted  with,  al- 
though the  subsequent  deed  was  first  record- 
ed. The  Judgment  was  affirmed  on  other 
grounds,  but  In  respect  to  this  proposition  the 
supreme  court,  by  Shannon,  C.  J.,  said  that 
although  the  authorities  were  somewhat  crai- 
flicting,  there  was  "much  to  sustain  the  posi- 
tion assiuned"  by  the  trial  court  In  Brown 
V.  Jackson,  3  Wheat  449,  it  was  hdd  that  a 
pricw  deed  of  described  land,  though  nnrecord- 
ed,  took  precedence  over  a  second  deed,  pm*- 
portlng  to  convey  only  the  right  title,  and 
interest  which  the  grantor  had  at  the  time  of 
Its  execution.  The  court  said:  "Upon  any 
other  construction,  the  deed  (second)  must  l>e 
deemed  a  fraud  upon  the  prior  purchaser;  but 
In  this  way  both  deeds  may  well  stand  to- 
gether, consistently  with  the  innocence  of  all 
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IMrtiak"  In  Blanchard  t.  Brooks,  13  Pick. 
fiT,  the  learn etl  Chief  Jnstlce  Shaw  Bold: 
"The  grant  In  the  deed  la  of  all  hiB  right, 
title,  and  Interest  In  the  land,  and  not  of  the 
land  Itself,  or  any  particular  estate  In  the 
land.  The  warranty  Is  of  the  premises,— that 
Is,  of  the  estate  granted,— which  was  all  his 
right,  title,  and  interest.  It  was  equivalent 
to  a  warranty  of  the  estate  he  then  held  or 
was  seised  of,  and  ibust  be  confined  to  estate 
vested.  A  conveyance  of  all  the  right,  title, 
and  iBterest  In  lands  is  certainly  sufficient  to 
pass  the  land  itsdf,  if  the  party  conveying 
has  an  estate  therein,  at  the  time  of  the  con- 
veyance; but  it  posses  no  estate  which  Is  not 
then  possessed  by  the  party."  In  Eaton  v. 
Trowbridge,  38  Mich.  454,  the  court  held  that 
^'a  deed  of  the  grantor's  'now  remaining'  in- 
terest in  certain  lands  does  not  defeat  a  prior 
-unrecorded  conveyance  (of  the  lands  them- 
adves),  because  it  is  not  a  second  conveyance 
of  anything  previously  conveyed;  the  deeds 
nnay  stand  together."  In  Adams  v.  Cuddy,  13 
IMcfc.  463,  Chief  Justice  Shaw  again  makes 
the  distinction  as  to  the  subject  of  the  trans- 
■fer  as  follows:  "Now,  we  think  the  effect  of 
conveying  all  the  right  and  title  I  have,  by 
ICaIr  constmction,  means  all  that  has  come  to 
-nae,  and  that  I  have  not  legally  parted  with. 
But  the  deed  to  Simonds,  whether  registered 
or  not,  gave  a  good  title  against  the  grantor 
.and  his  heirs.  This,  therefore,  he  had  legally 
parted  with,  aad  It  did  not  come  within  the 
general  descriptkm  of  the  estate  conveyed." 
In  Hope  V.  Stcne,  10  Minn.  141  (Gil.  114),  dls- 
cnasing  the  same  qnestion,  the  court  said: 
"Under  the  deed  of  March  1,  1862,  Hope  ac- 
quired the  rl«^t,  title,  and  Interest  of  Stone, 
and  nothing  more,  for  that  is  all  which  is  at- 
tempted to  be  transferred  by  the  terms  of  the 
conveyance;  •  •  •  and  If  "the  deed  from  Stone 
to  Hope  had  been  a  conv^ance  of  the  land. 
Instead  of  Stone's  right,  title,  and  Interest, 
then  it  might  be  necessary  to  inquire  whether 
the  registration  or  possession  were  notice  to 
'Hope  of  rights  in  third  parties  antecedent 
and  adva«e  to  his  own,  but,  as  he  took  by 
the  deed  from  Stone  only  Stone's  right,  he 
of  course  took  nothing  legal  or  equitable  which 
Stone  bad  previously  transferred  to  Allen. 
So  that  the  question  of  notice  Is  out  of  the 
case,  or,  as  might  be  said,  the  terms  of  the 
deed  were  themselves  notice  to  him  of  the 
existence  of  any  and  all  rights  which  had 
previously  been  conferred  by  Stone  upon  any 
and  every  other  person."  This  same  effect 
Is  given  to  u  conveyance  of  "all  my  right,  ti- 
tle, and  Interest"  in  Allison  v.  Thomas,  72 
Cal.  562,  14  Pac.  309;  Coe  v.  Persons  Un- 
-fcnown,  43  Me.  432. 

There  would  seem  to  be  a  stronger  rea- 
son for  applying  this  doctrine  to  transfers  of 
personal  property  than  to  those  of  real  estate. 
-Sales  of  equities  and  conditional  estates  in 
thatt^  are  comparatively  infrequent  The 
offer  of  one  to  sell  all  his  "right,  titie,  and 
Interest  in  and  to"  a  specific  piece  of  personal 
property  would  ordinarily  suggest  to  a  buj'er 


that  he  was  not  purchasing  the  thing  itself. 
Such  a  description  in  a  bill  of  sale  of  a  chat- 
tel would,  at  least,  be  so  unusual  as  to  be 
entitied  to  consideration  in  construing  its  ef- 
fect TJponthe  theory  and  for  the  reasons  here- 
Iz^  ontllned,  we  conclude  that  respondents 
Rosenbaum  took  by  their  blU  of  sale  only 
what  It  purported  to  convey,  and  that  was 
not  the  elevator  and  mill,  bat  only  Seeflrid's 
"right,  tltie,  and  Interest  in  and  to"  them,  and 
therefore  did  not  include  what  he  had  already 
conveyed  to  appellanft  Fobs;  in  other  words, 
that  the  subjects  of  sale  In  the  two  convey- 
ances are  not  inconsistent -with  each  other, but 
that  both  conveyances  may  stand.  And  so,  la 
conclusion,  we  think  it  proper  to  say  that  we 
do  not  rest  the  decision  of  this  case  upon  the 
often  recogniaed  dlstinctitm.  In  legal  effect 
between  an  actively  granting  deed,  like  an  or- 
dinary warranty  deed,  and  one  simply  re- 
leasing or  discharging  the  interest,  if  any,  of 
the  maker,  like  a  purely  q-oitelalm  deed,  bat 
ratbo:  np<«  the  ground  that  these  two  instru- 
ments under  consideration  purported  affirma- 
tively to  transfer  the  personal  pnqDerty  rights 
In  each  si)ecifically  described,  and  that  there 
Is  no  such  inconsiBtency  between  them  as 
requires  us  to  say  that  one  must  be  set  aside 
in  favor  of  the  other.  Oar  concloBlon  Is  that 
our  former  Aeclsion  of  tUs  case,  resting  main- 
ly npon  questions  not  discussed  In  the  pres- 
ent opinion,  should  be  disaffirmed  and  vacat- 
ed. The  judgment  appealed  from  is  revers- 
ed, and  the  cause  remanded  to  the  circuit 
court.  With  directioas  to  disiaiss  the  action. 

FULLER,  J.,  concots. 

CORSON,  P.  J.,  (dissenting).  My  views 
generally  npon  the  questions  discnssed  in  the 
opinion  of  the  majority  of  the  court  are  fully 
stated  In  my  dissenting  opinion  in  Parker  v. 
Randolph  (S.  D.)  58  N.  W.  722. 


STATE  T.  VALENTINE. 
(Supreme  Court  of  South  Dakota.    May  22. 

1895.) 
CaiMiMAi.  Law— Electiox  bt  Sta.tb— Distinct 
OprKKSES. 
Where,   for  ttie  purpose  of  proving  the 
charge  in  an  indictment,  charging  the  defendant 
with  committing  the  offense  of  selling  into:iicat- 
ing  liquors  contrary  to  the  statute,  evidence  is 
introduced  tending  to  prove  the  commission  of  two 
or  more  separate  and  distinct  offenses,  it  is  tlie 
dnty  of  the  court  l)efore  the  defendant  is  jiut 
upon  his  defense,  if  requested  sn  to  do,  to  require 
the  prosecution  to  elect  upon  whidi  transaction  the 
state  will  rely  for  a  conviction. 
(Syllabus  by  the  Court) 

Error  to  circuit  court,  Minnehaha  county; 
Frank  R.  Alkens,  Judge. 

Bird  Valentine  wa.«  convicted  of  selllag  In- 
toxicating liquors,  and  brings  eiTor.    Reversed. 

Joe  Klrby  and  D.  E.  Powers,  for  plaintiff 
In  error.  Coe  I.  Crawford,  Atty.  Gen.,  and  D. 
R.  Bailey,  State's  Atty.,  for  the  State. 
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CORSON,  P.  J.  The  plaintiff  to  error  was 
indicted,  tried,  and  convicted,  In  tlie  circuit 
court  of  Minnehalia  coimty,  of  the  crime  of 
selUng  intoxicating  liquors  as  a  beverage,  to 
violation  of  tiie  provisions  of  the  prohibitory 
liquor  law  of  this  state.  When  the  case  v^a 
called  for  trial  to  the  court  below,  the  plato- 
tiff  in  error,  by  his  counsel,  objected  to  the 
introduction  of  any  evidence  under  the  in- 
dictment, upon  the  ground  that  the  facts 
stated  did  not  constitute  a  public  offense.  In 
State  V.  Burchard  (S.  D.)  57  N.  W.  491,  this 
court  held  that  an  indictment  substantially 
identical  to  form  with  the  one  now  before 
us  was  tosufflcient,  bat  the  objection  taken 
to  the  totroduction  ot  the  evidence  to  that 
case  was  not  only  upon  the  ground  that  the 
todictment  did  not-state  facts,  etc.,  but  upon 
the  further  ground  that  the  indictment  was 
indefinite,  etc.,  and  it  was  upon  the  l&ttet 
ground  that  we  held  the  indictment  insuffi- 
cient In  this  case,  however,  there  are  errors 
upon  which  the  Judgment  of  the  court  below 
must  be  reversed,  and  we  will  not,  therefore, 
stop  to  consider  fui'ther  the  objections  to  the 
indictment. 

On  the  trial,  Palmer,  a  witness  called  on 
the  part  of  the  state,  testified  that  he  bought 
whisky  and  beer  of  the  defendant  two  or 
three  times  in  January,  1893.  Munn,  a  wit- 
ness on  behalf  of  the  state,  being  then  called, 
testified,  over  the  objections  of  the  plaintiff 
in  error,  that  be  bought  whisky  and  beer  of 
the  defendant  to  March,  1893.  Thereupon 
the  counsel  for  the  plaintiff  to  error  moved 
the  court  to  compel  the  state  to  elect  upon 
which  sale  It  would  rely,  which  motion  was 
overruled,  and  the  plaintiff  in  error,  by  his 
counsel,  excepted.  The  two  witnesses  above 
being  the  only  witnesses  on  the  part  of  the 
state,  the  question  is  fairly  presented  as  to 
whether  or  not  the  state  should  luive  been 
required  to  elect  ui.on  which  sale  it  would 
rely  for  conviction.  The  decisions  are  irrecon- 
cilably in  conflict  upon  this  question,  and  a 
review  of  them  would  be  of  no  practical 
benefit  After  mature  consideration  of  the 
question,  we  are  toclined  to  follow  the  Itoe 
of  decisions  that  hold  that  to  such  a  case  the 
state  must  elect.  This  seems  to  be  in  har- 
mony with  the  principles  governing  the  trial 
of  criminal  cases.  The  defendant  in  such  a 
case  is  entitled  to  be  tried  for  one  offense 
only,  under  the  statute,  and  not  for  several 
offenses  at  the  same  time  and  under  one  in- 
dictmoit  Under  the  statute,  only  one  of- 
fense can  be  charged  in  the  same  indictment. 
Comp.  Laws,  {  7244.  If  only*one  offense  can 
be  charged,  it  logically  follows  that  only  one 
can  be  proven  and  relied  upon  for  a  convic- 
tion. Before  the  defendant  can  be  called  upon 
to  proceed  with  his  defense,  he  is  entitled  to 
be  Informed  of  the  sale  under  which  the  state 
proposes  to  ask  a  conviction,  In  order  that 
he  may  defend  himself  against  that  sale.  As 
was  well  stated  by  the  supreme  court  of 
Kansas  in  State  v.  Crinimlns,  31  Kan.  376, 
'2  Pac.  S74:     Suppose  there  are  12  witnesses, 


and  each  testifies  to  a  separate  sale,  and  the 
Jury  find  the  defendant  guilty  generally.  It 
may  be  that  no  two  Jurors  agree  to  a  verdict 
upon  any  one  sale;  each  Juror  may  have 
found  the  defendant  guilty  of  a  different  sale. 
This  seems  to  present  a  most  conclusive  ob- 
jection to  allowing  evidence  tendtog  to  prove 
several  distinct  and  separate  sales  under  one 
todictment,  to  be  submitted  tu  the  Jury.  Mr. 
Wharton  says:  Where  a  specific  offense  Is 
charged,  the  Indictment  cannot  be  sustained 
by  proof  of  a  second  offense,  even  on  the 
same  day.  And  should  it  iiappen  that  the 
evidence  discloses  several  successive  offenses, 
any  one  of  which  could  sustato  a  conviction, 
the  prosecution,  unless  the  charge  is  for  a 
continuous  offense,  most  elect  the  offense 
which  it  will  pursue,  and,  when  this  is  done, 
proof  of  tlie  other  offenses  will  be  excluded, 
under  the  limitations  above  expressed.  Whart 
Cr.  Ey.  I  101.  These  views  are  sustatoed  by 
the  following  well-considered  cases:  State  t. 
Lund,  49  Kan.  663,  31  Pac.  309;  Boldt  t. 
State.  72  Wis.  7,  38  N.  W.  177;  State  v. 
6uettler,  34  Kan.  582,  9  Paa  230;  Lebkovltz 
V.  State,  113  Ind.  26,  14  N.  E.  303,  597;  State 
V.  Farmer,  104  N.  C.  887,  10  S.  E.  563;  State 
V.  Crimmlns.  supra.  We  are  of  the  opinion 
that  the  refusal  of  the  court  to  grant  the  mo- 
tion of  the  plaintiff  to  error  to  compel  the 
state  to  elect  upon  which  sale  it  would  gu 
to  the  Jury,  and  the  failure  of  the  court  to 
correct  the  error  by  Instructtog  the  Jury  that 
they  must  find  the  defendant  guilty.  If  at  all, 
for  one  specific  sale  upon  which  all  the  Jurors 
must  agree,  constltntes  error  for  wblcb  a 
new  trial  must  be  granted.  The  Judgment  of 
the  court  below  is  reversed,  and  a  new  trial 
granted. 


STATE  V.  BOUGHNBR. 
(Snpreme  Oonrt  of  South  Dakota.    May  22, 
1895.) 
CRiMiXAt,  Law— Ei.BCTiox  bt  Btatb. 
Where,  for  the  purpose  of  proving  the 
diarge  in  an  todictment  charging  the  defendant 
with  committing  the  offense  of  selliog  intoxicating 
liquors  contrary  to  the  statute,  evidence  is  intro- 
duced tending  to  prove  the  commission  of  two  or 
more  separate  and  disttoct  offenses,  it  is  the  daty 
of  the  court,  before  the  defendant  is  put  upon 
his  defense,  if  requested  bo  to  do,  to  require  the 
prosecution  to  elect  upon  which  transaction  the 
state  will  rel.v  for  a  conviction.    State  v.  Valen- 
tine (S.  D.)  63  N.  W.  541,  followed. 
(Syllabus  by  the  Court.) 

On  rehearing.  For  former  report,  see  58  N. 
W.  736.    Reversed. 

CORSON,  P.  J.  This  case  comes  before  ns 
on  rehearing,  the  opinion  being  rei>oi-ted  to 
CO  N.  W.  736.  At  the  conclusion  of  the  evi- 
dence for  the  state,  which  it  was  claimed 
tended  to  prove  several  distinct  sales,  the 
plaintiff  In  error  moved  the  conrt  to  com- 
pel the  state  to  elect  upon  which  sale  it 
would  rely  for  a  conviction.  The  motion  was 
denied,  and  the  counsel  for  the  platotiff  in 
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error  duly  excepted.  In  our  opinion  we  ar- 
rived at  the  conclnslon,  from  the  evidence 
assumed  to  be  I>efore  ub,  that  there  was  real- 
ly but  one  sale  proven,  upon  whicb  the  Jury 
would  have  been  warranted  In  finding  the 
defendant  guUty,  'and  that  this  court  would 
presume  that  It  was  for  such  a  sale  the 
jury  found  the  defendant  guilty,  and  there- 
fore no  reversible  error  was  committed  by 
the  court  in  denying  the  motion.  In  the 
petition  for  a  rehearing  our  attention  was 
called  to  an  amended  abstract  that  had  been 
inadvertently  overlooked  In  preparing  the 
opinion,  and  which  supplies  the  evidence 
necessary  to  show  two  or  more  sales,  upon 
any  one  of  which  the  Jury  would  have 
been  Justified  in  finding  the  defendant  guilty. 
This  being  so,  the  ground  upon  whicb  the 
ruling  of  the  court  below  was  sustained  no 
longer  exists^  and  the  question  must  be  de- 
cided upon  the  facts  as  they  appear  from 
the  two  abstracts.  The  case  of  State  v.  Val- 
entine (in  which  this  court  hands  down  an 
opinion  at  this  time),  63  N.  W.  541,  presents 
identically  the  same  question.  The  court 
has  fuUy  considered  and  discussed  the  ques- 
tion in  that  case,  and  arrived  at  the  con- 
clusion that  when  evidence  is  given  in  such 
a  case  tending  to  prove  two  or  more  sales, 
upon  any  one  of  which  a  Jury  might  find  the 
defendant  guilty,  the  court  should  compel 
the  state  to  elect  upon  which  sale  It  will 
rely,  before  the  defendant  can  be  required 
to  put  in  his  defense;  and  the  Judgment  in 
that  case  was  reversed,  and  a  new  trial 
granted.  For  the  reasons  stated  in  the  opin- 
ion in  that  case  the  former  decision  of  this 
court  must  be  reversed,  and  the  ^dgment 
of  the  circuit  court  reversed,  and  a  new  trial 
granted;  and  it  is  so  ordered. 


LBONOSIO  V.  BARTILINO. 
(Supreme  C!ourt  of  Soath  Dakota.    May  24, 

1895.) 
JvsncBs  or  the  PsiiOR— Jobisoictiok— Writ 

BsTtrKNABLB  OK  KlICTION  DaT. 

1.  A  Justice  of  the  peace,  having  no  implied 
anthori^  to  act  Jndlciallv,  la  limited  in  the  ex- 
prcise  of  such  power  by  the  express  provisions  of 
the  statute. 

2.  In  an  action  to  recover  a  spedflc  sum  of 
monej  liad  and  received,  a  relief  summons  was  Is- 
sued Dy  a  justice  of  the  peace,  and  made  retnrii- 
nble  on  the  7th  day  of  November,  1803.— the 
day  on  whidi  an  annual  election  was  held  tiirough- 
ont  the  state;  and  the  Justice,  upon  his  own  mo- 
tion, postponed  the  heating  unUl  10  o'clock  a. 
m.  of  the  next  day.  when  the  defendant  appeared 
in  person,  and  moved  for  an  adjonmment,  and, 
upon  a  denial  thereof,  refused  to  proceed  fur- 
ther; and  it  is  held  that  no  action  was  com- 
menced, either  by  the  issuance  of  the  summons, 
or  by  the  voluntary  appearance  and  pleading  of 
the  parties,  as  required  by  section  6050  of  the 
Compiled  Laws,  and  that  a  judgment  rendered  in 
favor  of  plaintiff,  and  against  defendant,  was  nu- 
gatory and  void. 

(Syllabns  by  the  Court.) 

Appeal  from  circuit  court,  Lawrence  coun- 
ty;  A.  J-  Plowman,  Judge. 


Action  by  Steve  O.  Leonosio  against 
Charles  Bartlllno.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

James  P.  Wilson  and  H.  E.  Dewey,  for  ap- 
pellant   John  R.   Wilson,   for  respondent 

FULLER,  J.  This  action,  for  money  had 
and  received,  was  commenced  and  tried  in 
Justice  court;  and  from  a  Judgment  against 
defendant,  and  in  favor  of  plaintiff,  for 
^58.50,  including  costs  and  disbursements, 
defendant  appealed  to  the  circuit  court  on 
questions  of  law  alone.  From  a  Judgment 
of  the  circuit  court  dismissing  the  action, 
and  taxing  costs  against  plaintiff,  in  defend- 
ant's favor,  in  the  sum  of  4>23,  plaintiff  ap- 
peals to  this  court. 

A  complaint  was  filed  in  Justice  court,  and 
the  summons  states,  in  substance,  ttiat  the 
action  is  for  the  recovery  of  $50,  and  that, 
unless  defendant  appear  and  answer,  plain- 
tiff will  apply  to  the  court  for  the  relief  de- 
manded in  the  complaint  The  summons 
having  been  made  returnable  November  7, 
1803,— a  day  on  which  an  election  was  held 
throughout  the  state,  and  therefore  a  legal 
holiday,— the  Justice  of  the  peace,  on  his  own 
motion,  and,  as  It  is  claimed,  by  the  consent 
of  parties,  adjourned  the  hearing  until  10 
o'clock  a.  m.  of  the  following  day,  at  which 
time  the  defendant  came  to  the  office  of  the 
Justice,  and  moved  for  an  adjournment. 
This  motion  being  denied,  he  applied  for  and 
obtained  a  postponement  for  one  hour,  and, 
at  the  expiration  thereof,  again  moved  for 
an  adjournment,  which  motion  was  by  the 
Justice  overruled;  and  after  the  Introduc- 
tion of  plaintiff's  evidence  In  support  of  his 
complaint,  and  upon  the  refusal  of  defend- 
ant to  introduce  any  evidence.  Judgment  was 
rendered  for  plaintiff.  Although  the  com- 
plaint states  a  cause  of  action  for  the  recov- 
ery of  damages  arising  upon  a  contract,  by 
which  the  defendant  was  obligated  to  pay 
to  plaintiff  a  specified  sum  of  money,  a  "re- 
lief summons"  was  served,  instead  of  one 
containing  a  notice  that,  on  failure  to  an- 
swer, plaintiff  would  take  Judgment  for  a 
definite  sum  of  money,  as  required  by  But>- 
divlsion  4  of  section  6053  of  the  Compiled 
Laws,  relating  to  the  manner  of  commen- 
cing actions  in  Justice  court  This  court,  in 
the  absence  of  a  complaint  served,  in  an  ac- 
tion In  circuit  court  to  recover  the  amount 
due  on  a  promissory  note,  vacated  and  set 
aside  a  Judgment  by  default,  on  the  ground 
that  the  summtkiB  contained  a  notice  that, 
if  defendant  failed  to  answer  the  complaint, 
plaintiff  would  apply  to  the  court  for  the  re- 
lief demanded  therein,  instead  of  a  notice 
that  he  would  take  Judgment  for  a  specified 
sum  of  money.  Harvester  Co.  v.  Forberg,  2 
S.  D.  357.  50  N.  W.  628.  Our  statute  (sec- 
tion 4740  of  the  Compiled  Laws)  expressly 
declares  that  every  day  on  which  an  elec- 
tion Is  held  throughout  the  state  is  a  legal 
holiday;  and  we  therefore  conclude  that  the 
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•summons  in  this  case— improper  in  form  and 
substance,  and  made  returnable  on  a  day 
when  courts  do  not  usually  sit  and  act  Judi- 
cially—was not  sufficient  to  confer  jurisdic- 
tion upon  the  Justice  of  the  peace.  Peck  v. 
Cavell,  18  Mich.  10;  Allen  t.  Ctodfrey,  44  N. 
Y.  433;  1  Black,  Judgm.  182;  5  Am.  &  Eng. 
Enc.  Law,  85,  and  cases  there  cited.  la  Peo- 
ple y.  Scbwarts.  3  Abb.  Pr.  (N.  S.)  393,  a 
summons  lu  justice  court  was  returnable  on 
the  day  of  a  general  election;  and  tbe  Jus- 
tice, in  open  conrt,  and  In  the  presence  of 
one  of  the  parties,  at  the  Appointed  hour, 
adjourned  the  case  to  another  day.  It  was 
held  that  the  summons  was  a  nullity,  and 
that  the  Justice  acquired  no  Jurisdiction,  not 
even  to  adjourn  the  case,  and  a  Judgment 
entered  upon  the  adjourned  day  was  for 
that  reason  reversed.  Under  section  COSo 
-of  the  Compiled  Laws,  a  Justice  of  the  peace 
can  postpone  the  trial  of  an  action  upon  his 
own  motion  in  tlie  following  cases:  (1) 
When  the  court  ia  engaged  in  the  trial  of 
another  cause;  (2)  when,  in  order  to  give  a 
party  time  to  plead,  or  in  case  of  amended 
pleadings,  an  a4Journm«it  becomes  neces- 
sary; (3)  when  a  Jury  is  demanded  in  the 
trial  of  issues  of  fact  Section  6086  is  as 
follows:  "The  court  may  by  consent  of  the 
parties  given  In  writing  or  in  open  court, 
postpone  the  trial  to  a  time  agreed  upon  by 
the  parties."  This  case  was  not  called  on 
the  day  designated  In  the  summons  for  tlie 
{tearing,  and  neither  party  appeared.  From 
the  amended  transcript  of  the  Justice's  dock- 
et, it  appears  that  the  Justice  went  to  de- 
fendant's place  of  business,  and  notified  him 
that  the  case  liad  been  adjourned  for  one 
day,  and  that  defendant  said  "AH  right," 
and  the  attorney  for  plaintiff  agreed  to  the 
adjournment  In  an  affidavit  used  for  a 
writ  of  certiorari,  defendant  denies  that  he 
consented  to  an  adjournment  of  the  bearing 
for  a  day,  or  any  continuance  of  the  cause 
whatever,  and,  in  effect  swears  that  his 
presence  in  court  on  the  8th  day  of  Novem- 
ber was  due  to  the  fact  that  the  chief  of 
police,  who  was  also  a  constable,  called  at 
bis  place  of  business  on  said  day,  and  In- 
formed the  defendant  that  "he  was  wanted 
at  the  Justice's  ofilce,  that  they  were  wait- 
ing for  him  there,  and  that  he  had  to  come," 
and  that  be  went  to  said  office  because  he 
thought  he  would  be  punished  if  he  disobey- 
ed the  order  of  said  officer.  It  is  not  claim- 
ed that  the  case  was  continued  for  any  of 
the  reasons  authorizing  a  Justice  of  the 
peace  to  adjourn  a  bearinc  upon  his  own 
motion,  and  it  affirmatively  'appears  that  the 
postponement  was  not  ordered  by  the  con- 
sent of  the  parties  given  in  writing  or  In 
open  court;  and  we  therefore  conclude,  up- 
on the  entire  record,  that  the  summons  com- 
menced no  action,  and  that  the  Justice  was 
without  Jurisdiction  to  try  the  cause  on  the 
return  day,  and  that  the  order  postponing 
the  hearing  was  unauthorized  and  void.  As 
A  Justice  of  the  peace  has  no  lmi>lied  pow- 


ers, and  is  authorized  to  act  Judidally  only 
by  express  provisions  of  law,  defemdant's 
consent  obtained  out  of  court  to  an  ad- 
journment of  the  trial  made  by  the  Jnstice 
without  authority,  would  confer  no  Jurisdic- 
tion. Bedford  v.  Snow,  46  Hun,  370;  Kim 
baU  V.  Mack,  10  Wend.  497.  "An  action  in 
Justice  court  is  commenced  by  the  issuance 
of  a  summons,  or  by  the  voluntary  appear- 
ance and  pleading  of  the  parties."  Corap. 
Laws,  i  6050.  And  the  pleadings  1b  Ja»- 
tice  court  as  defined  by  section  6058,  are: 
(1)  The  complaint  by  the  plaintiff;  (2)  tlie  de- 
murrer to  the  complaint;  (3)  the  anaw«r  by 
the  defendant;  (4)  the  demtwrer  to  the  an- 
swer; (5)  reply  to  the  answer.  A  motion  to 
adjourn  is  not  a  pleading,  nor  is  it  sufflcient 
in  contemplation  of  the  statute,  to  confer 
jurisdiction  upon  a  Justice  of  the  peace. 
Randolph  v.  UnderUll,  17  N.  J.  Law,  454. 
Actions  in  Justice  coixrt  can  be  faattitnted 
only  by  the  issuance  of  a  summons,  or  by 
the  voluntary  appearance  and  pleading  of 
the  parties.  In  the  absence  of  a  Bnmmons, 
or  the  submission  by  pleading  of  the  matter 
In  controversy,  there  is  no  action,  and  tbere 
can  be  no  judgment  Lester  v.  Oary,  1  I>e- 
nio,  81;  Tenny  v.  Filer,  8  Wend.  589;  Fan- 
ning V.  Trowbridge,  fi  Hill,  4S8.  Tlie  ease 
was  properly  disposed  of  by  the  trial  court 
and  the  Judgment  appealed  from  is  affirmed. 


8UNDBACK  v.  GRIFFITH. 

(Sapreme  Court  of  Sooth  Dakota.    Hay  24, 
1885.) 

VaCATIKO  JCDGMKNT  —  EXBMPTI0S8  —  COXSTITC- 

TiONAL  Law — Debt  Irodbkeb  bt  Fbaud. 

1.  Where  an  action  was  commenced  by  a  re- 
lief summona  notifying  the  defendant  that,  unless 
be  appeared  and  answered,  plaintiff  would  apply 
to  the  court  for  the  relief  demanded  in  the  com- 
plaint, and  the  complaint  which  was  served  with 
the  summons  set  out  that  the  notes  sued  iipon 
were  given  by  defendant  for  property  obtained 
by  him  under  false  pretenses,  and  demanded  judg- 
ment for  the  amount  appearing  to  be  due  on  the 
notes,  and  that  the  debt  was  incurred  for  proper- 
ty obtained  by  defendant  onder  false  pretenses, 
and  judgment  in  such  form  was  dnly  given  by  the 
court.  Add,  that  it  was  not  error  in  tiie  trial 
court  to  refuse  to  strike  out  from  such  judgment 
the  adjudication;  that  the  debt  was  incurred  for 
property  obtained  by  defendant  under  false  pre- 
tenses, upon  the  motion  and  alBdavit  of  defendant 
denying  me  allegation  of  false  pretenses:  and  that 
he  did  not  defend  because  he  did  not  know  that 
such  a  Judgment  wotild  deprive  him  of  the  right 
to  claim  additional  exemptions. 

2.  Section  4,  art.  21,  of  the  conatitntion,  de- 
claring the  right  of  the  debtor  to  enjoy  the  com- 
forts and  necessaries  of  life,  and  exempting  from 
forced  sale  a  homestead  and  a  reasonable  amount 
of  personal  property,  did  not  repeal  or  supersede 
section  5139,  Comp.  Laws,  refusing  the  right  to 
additional  exemptions  as  against  a  debt  incurrvd 
for  property  obtained  under  false  pretMises,  or  to 
rontracts  made  prior  to  the  adoption  of  the  con- 
Btitntion. 

(Syllabus  by  the  Court) 

Appeal  from  Minnehaha  county  ceurt;  E. 
Parlinian,  Judge. 


Digitized  by 


Google 


I.  D.) 


SUNDBACK  e.  GRIFFITH. 


545 


Action  by  John  Sundback  against  I.  N. 
rrifflth.  Judgment  for  plaintiff,  and  defend- 
nt  appeala    Affirmed. 

Boyce  &  Boyce,  tor  appellant  Joe  Klrby, 
or  reBpondent. 

KEXilAM,  J.  Thte  Is  an  appeal  from 
n  order  of  the  county  court  of  Mlnne- 
laha  county  refusing  to  modify  a  Judg- 
aent  rendered  by  It  in  flavor  of  respondent 
nd  against  appellant  The  facts  are  these: 
-'he  summons  was  for  relief.  The  com- 
tlalnt  which  was  duly  verified,  alleged 
lie  making  of  the  notes  sued  upon  by 
lefendant  and  that  to  obtain  the  credit  and 
(roperty  for  which  they  were  given,  defend- 
nt  made  crataln  representations  as  to  his 
•roperty,  real  and  personal,  and  its  Value, 
vblch  were  believed  and  relied  upon  and 
oduced  the  sale,  but  which  were  untrue. 
L'be  complaint  demands  judgment  for  the 
1  mount  claimed  to  be  due  "upon  a  debt 
ncurred  for  property  obtained  under  false 
tretenaea,"  etc.  The  summons  and  the  com- 
ilalnt  attached  were  personally  served  on 
be  defendant  as  shown  by  proof  of  service 
ndorsed  thereon.  The  defendant  not  an- 
i-wering  or  appearing,  proof  of  such  default 
jvas  presented  to  the  court  and  filed  with  the 
:Ierk.  The  court  rendered  judgment  on  the 
Slst  day  of  Jannary,  1898,  which  recited  the 
lefault  and  that  "It  further  appearing,  after 
lue  examination  of  aU  the  evidence  offered, 
hilt  all  the  allegations  contained  In  the  com- 
plaint are  true,  and  that  the  said  debt  was 
incurred  for  property  obtained  under  false 
[>reten8e."  This  judgment  was  "that  said 
f>Iaiutlff  have  and  recover  judgment  against 
the  defendant  for  the  sum  of  *  *  *  upon 
i  debt  incurred  for  property  obtained  under 
raise  pretenses,''  etc.  In  August  following, 
an  execution  was  issued  and  levied  upon 
property  which  defendant  claimed  as  exempt. 
Subseqaently,  and  on  the  26th  day  of  Decem- 
t>er,  1893,  defendant  moved  the  court  to  modi- 
fy said  judgment  "by  striking  out  so  much 
thereof  as  determines  that  the  debt  was  in- 
curred for  property  obtained  under  false  pre- 
tense' so  as  to  permit  the  de^pudant  to  claim 
bis  exemptions  against  said  judgment  and 
the  execution  issued  thereon."  This  motion 
was  made  upon  the  Judgment  roll  and  the 
at&davtt  of  the  defendant. 

Without  noticing  at  length  the  contents  of 
defendant's  affidavit  which  was  generally  to 
tbe  effect  that  defendant's  statements  as  to 
the  value  of  his  property  were  true,  but  that 
if  e.YBggerated,  they  were  harmless,  as  plain- 
tiff's agent  himself  knew  the  property  and  its 
value,  and  that  defendant  was  ignorant  of 
the  statutory  effect  of  a  judgment  upon  a 
debt  Incurred  under  false  pi«tenses,  and  for 
that  reason  did  not  resist  the  entry  of  the 
judgment  asked  for  in  the  complaint  It  is 
sufficient  to  say  tliat  defendant  was  cer- 
tainly not  entitled,  as  matter  of  right  to 
the  relief  asked,  nor  do  we  think  that  w« 
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ought  to  say  that  the  trial  court  misused 
its  discretion  in  refusing  such  relief.  The 
summons  and  complaint  particularly  notified 
defendant  that  the  plaintiff  claimed  that  tbe 
debt  was  fraudulently  incurred,  and  that 
If  he  did  not  appear  and  answer,  the  court 
would  be  asked  to  render  against  him,  not 
only  a  judgment  for  the  amount  claimed,  but 
that  the  debt  was  "incurred  for  property  ob- 
tained under  false  pretenses."  While  It  is 
sometimes  a  hard  rule  to  apply  that  every 
man  is  charged  with  a  knowledge  of  the  law. 
It  would  be  going  much  too  far  tbe  other 
way  to  hold  that  a  defendant  might  get  rid 
of  a  judgment  which  he  did  not  resist  by 
showing  that  he  was  Ignorant  of  the  exist- 
ence of  a  statute  of  the  Ertate,  and  so  did 
not  imderstand  tbe  legal  effect  of  a  judg- 
ment which  he  had  in  a  manner  consented 
to.  In  Chase  v.  Swain,  9  Cal.  130,  it  was 
held  that  It  was  no  ground  fOr  setting  aside 
a  judgment  by  default  that  the  defendant 
was  ignorant  of  the  law  requiring  him  to 
answer  in  10  days.  As  announced  by  this 
court  In  Oil  Co.  v.  Lee  (S.  D.)  47  N.  W.  955, 
we  are  in  favor  of  a  liberal  exercise  by  the 
trial  courts  of  their  power  to  allow  amend- 
ments and  relief  from  judgments,  in  the 
interest  of  justice,  but  this  does  not  seem 
to  us  to  be  a  meritorious  case.  It  would  be 
but  little  more  extreme  for  a  defendant  to 
ask  to  be  relieved  from  a  judgment  upon 
the  ground  and  upon  a  showing  that  be  did 
not  resist  the  judgment  because  he  did  not 
know  that  the  statute  allowed  the  issue  of 
an  execution  for  the  enforcement  of  the 
judgment.  We  also  think  that  the  court  was 
right  in  refusing  to  modify  the  judgment  as 
asked  "by  striking  out  so  much  thereof  as 
determines  'that  the  debt  was  Incurred  for 
property  obtained  under  false  pretense.' " 
This  question  had  already  been  adjudicated 
In  favor  of  the  plaintiff.  To  strike  it  out  of 
the  judgment  would,  in  effect,  reverse  Its 
former  decision,  and  determine  the  same 
question  In  t&vor  of  the  defendant  not  as 
the  result  of  a  trial,  but  upon  the  simple 
affidavit  of  the  defendant 

A  second  ground  upon  which  a  reversal  of 
this  order  Is  urged  Is  that  section  5139, 
Gomp.  Laws,  which  provides  that  "no  exemp- 
tions, except  the  absolute  exemptions  shall 
be  allowed  any  person  against  an  execution 
or  other  process  Issued  upon  a  debt  Incurred 
for  property  obtained  under  false  pretenses," 
is  Inconsistent  with,  and  was  therefore  re- 
pealed by,  sectioij  4,  art.  21,  of  the  state  con- 
stitution, which  Is  as  follows:  "The  right  of 
the  debtor  to  enjoy  tbe  comforts  and  nec- 
essaries of  life  shall  be  recognized  by  whole- 
some laws;  exempting  from  forced  sale  a 
homestead,  the  value  of  which  shall  be 
limited  by  law,  to  all  heads  of  families,  and 
a  reasonable  amount  of  personal  property 
the  kind  and  value  of  which  to  be  fixed  by 
general  laws."  The  debt  upon  which  the 
I  judgment  in  this  case  was  rendered  was  In- 
I  curred  in  1SS5,  long  before  the  adoption  of 
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the  state  constitution,  and  while  said  sec- 
tion 5139  was  In  unquestioned  force.  It  Is  a 
much-discussed  question  how  far  a  constU 
tutlon  or  a  statute  of  a  state  can  enlarge 
exemptions,  as  against  a  prior  debt,  without 
impairing  the  obligation  of  the  contract 
In  Edwards  v.  Kearaey,  98  U.  S.  007,  the 
court  says:  "The  remedy  subsisting  in  a 
state  when  and  where  a  contract  is  made 
and  is  to  be  performed  Is  a  part  of  its  ob- 
ligation, and  any  subsequent  law  of  the 
state  which  so  aftects  that  remedy  as  sub- 
stantially to  Impair  and  lessen  the  value 
of  the  contract  Is  forbidden  by  the  constitu- 
tion, and  is  therefore  void."  See,  also, 
Thomp.  Homest  &  Ex.  f  9  et  seq.  In  his 
work  on  Constitutional  Limitations  (page 
iiyu).  Judge  Cooley  says  that  exemptive  laws 
may  be  modified  as  to  preyious  contracts  up 
to  the  point  of  substantial  impairment  of  the 
remedy,  though  in  some  cases  it  has  been 
held  that  no  enlargement  of  exemptions  can 
constitutionally  be  made  applicable  to  prior 
contracts.  See  Johnson  t,  Fletcher,  54  Hiss. 
G28,  and  the  Homestead  Cases,  22  Orat.  294. 
Adopting  the  first  view,  which  seems  to  us 
the  reasonable  and  prevalent  one,  it  aeems 
plain  that  the  constitutional  provision  cited 
ought  not  to  be  held  to  apply  to  debts  con- 
tracted prior  to  its  adoption.  The  effect  of 
that  provision,  considered  as  a  repeal  of 
section  5139  of  the  Compiled  Laws,  would 
be  to  withdraw  from  the  reach  of  a  creditor 
whose  debt  was  contracted  by  means  of  a 
false  pretense  all  the  property  of  the  fraud- 
ulent debtor  known  as  additional  exemp- 
tions,—property  which  was  liable  for  such 
debt  when  the  contract  was  made,  and  which 
in  such  case  would  ordinarily  constitute  the 
larger  portion  of  the  debtor's  property.  The 
effect  would,  of  course,  be  to  enlarge  to 
that  extent  the  debtor's  exemption,  and  not 
only  to  impair,  but  to  actually  destroy,  In  all 
cases  where  the  question  of  exemptions  Is 
a  practical  one,  the  value  of  the  creditor's 
contract,  and  his  remedy  under  it.  The 
policy  of  the  legislature  upon  this  question 
is  indicated  by  the  fact  that  the  law  which 
It  passed  at  its  first  session  to  carry  out 
the  constitutional  provision  cited  expressly 
left  the  prior  exemption  law  In  force  as  to 
then  existing  contracts.  Being  satisfied  that 
the  constitution  did  not  repeal  said  section 
5139,  Comp.  Laws,  as  to  previously  existing 
contracts,  we  do  not  discuss  the  question  of 
Its  general  effect  upon  such  section.  The  or- 
der appealed  from  is  affirmed. 


WILLSIB    T.    RAPID    VALLEY    HORSE- 
RANCH  CO. 
(Supreme  Court  of  Sonth  Dakota.    May  24, 
1895.) 

Lias  or  JCDOMBNT^lNCUMBBAKOa— SsTTINe 

Aside  Jddoment. 
1.  The  lien  of  a  docketed  judgment  consti- 
tntes,  in  the  ordinary  sense  of  the  term,  an  in- 
cumbrance upon  real  property. 


2.  A  judgment  rendered  in  an  action  a^inst 
an  insolvent  corporation  on  the  day  service  of 
summons  was  obtamed,  for  the  fnll  amount 
claimed,  with  costs,  upon  an  offer  made  by  an  at- 
torney at  the  suggestion  of  the  president  of  said 
coriMration,  after  an  assignment  bad  )>een  made 
for  the  l)enefit  of  creditors,  and  while  an  injunc- 
tion was  in  full  force  restraining  said  corporation, 
its  officers,  and  agents  from  in  any  manner  in- 
cumbering any  of  its  real  or  persoual  property, 
was  properly  vacated  on  motion  of  the  assignee 
and  officers  of  the  cc-poration  not  assenting  tiiere- 
to,  for  the  purpose  of  allowing  said  corporatioD 
and  assignee  thereof  to  answer  and  defend  npon  a 
ground  which,  if  established,  would  be  amply  suf- 
ficient to  defeat  a  recovery. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Pennington  coun- 
ty;  William  Gardner,  Judge. 

Action  by  Myron  Willsie  against  the  Rapid 
Valley  Horse-Ranch  Company.  Judgment 
for  defendant  and  plaintiff  appeals.  Af- 
firmed. 

James  W.  Fowler  and  Charles  W.  Brown, 
for  appellant  Wood  &  Buell,  Ole  L.  Sny- 
der, S.  J.  Parsons,  and  W.  O.  Temple,  for  re- 
sjMndent 

FULLER.  J.  As  the  assignee  of  a  claim 
of  $10,397.30,  for  services  performed  aud 
money  advanced  and  loaned  to  the  defendant 
corporation  by  M.  H.  Day,  Its  president  aud 
general  manager,  between  December  1,  ISUU. 
and  the  Ist  day  of  December,  1892,  plaintiff 
commenced  an  action  by  the  service  of  a 
summons  and  complaint  upon  A.  W.  Bangs, 
a  director  of  the  defendant  on  the  20th  day 
of  January,  1893,  and  on  the  following  day 
James  Boyd,  an  attorney  employed  by  said 
M.  H.  Day,  as  president  of  the  defendant  ap- 
peared in  the  action,  and  offered  to  allow 
Judgment  to  be  rendered  In  favor  of  plaintiff 
and  against  the  corporation  (or  the  full 
amount  claimed,  together  with  costs,  which 
offer  was  thereupon  accepted,  and  judgment 
was  accordingly  entered  on  said  2l8t  day  of 
January,  1893.  On  the  17th  day  of  the  fol- 
lowing mcmth,  during  the  term  of  the  cir- 
cuit court  at  which  said  judgment  was  en- 
tered, an  application  to  the  judge  of  said 
court  for  an  order  vacating  and  setting  aside 
the  judgment  and  for  permission  to  answer 
and  defend  Injtbe  action,  was  made,  upon 
due  notice  to  plaintiff,  and  the  motion  tliere- 
for  was  based  upon  the  records  and  files  in 
the  action,  a  proposed  answer  of  the  defend- 
ant corporation,  duly  verified  by  Its  secre- 
tary, an  answer  by  Henry  B.  BaUey,  the  a» 
signee  of  said  corporation,  and  various  affi- 
davits relating  to  alleged  irregular  conduct 
on  the  part  of  certain  oflicers  of  the  defend- 
ant corporation;  and,  In  resisting  said  mo- 
tion, numerous  affidavits  were  presented  on 
the  part  of  the  plaintiff.  At  the  hearing,  an 
'order  was  entered  allowing  the  defendant 
the  Rapid  Valley  Horse-Ranch  Company,  and 
Henry  B.  Bailey,  assignee,  to  answer  aud  de- 
fend in  said  action,  and  directing  that  the 
cause  be  placed  upon  the  calendar  for  trial 
at  the  March,  1893,  term  of  the  circuit  court, 
and  continuing  said  Judgment  in  full  foiv* 
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and  effect  for  the  protection  of  plainttfTs 
rights  until  the  final  determination  of  the  ac- 
tion, provided  the  cause  be  brought  on  by 
plaintiff  for  trial  at  said  March  term  of  court. 
From  an  order  entered  by  the  circuit  court 
overruling  a  motion  to  vacate  and  set  aside 
the  foregoing  order,  made  by  the  judge  there- 
of at  chambers,  plaintiff  appealed.  On  the 
lltb  day  of  April,  1803,  at  and  during  the 
regular  March  t«in  of  the  circuit  court, 
counsel  for  plaintiff  gave  notice  In  open  court 
that  the  action  vroold  not  be  brought  on  for 
trial  at  said  term,  and,  on  motion  of  counsel 
for  defendant  corporation  and  the  assignee 
thereof.  It  was  thereupon  by  the  court  or- 
dered and  adjudged  that  the  judgment  here- 
in be  vacated  and  set  aside,  and  from  the 
order  thus  entered  plaintiff  perfected  and 
prosecutes  In  this  court  a  second  appeal. 
Both  appeals  wll  be  disposed  of  in  one  opin- 
ion, as  the  abstract  and  briefs  in  each  case 
are  substantially  the  same,  and,  as  we  view 
it,  the  order  of  the  court  vacating  the  judg- 
ment, if  sustainable,  leaves  the  question  of 
the  first  order  by  the  judge  of  no  Interest  to 
either  party. 

It  clearly  appears  tliat  the  defendant  was 
hopelessly  insolvent  at  the  time  judgment 
herein  was  entered,  and  tliat  a  deed  of  as- 
signment, In  which  Henry  B.  Bailey  was 
named  as  grantee  in  trust  for  the  benefit  of 
creditors,  had,  previously  to  the  commence- 
ment of  this  action,  been  executed  by  said 
corporation  pursuant  to  a  resolution  of  its 
board  of  directors  at  a  regular  meeting  there- 
of, held  on  the  30th  day  of  December,  1892, 
and  although  20  days  thereafter  had  elapsed, 
and  the  assignor  had  failed  to  file  with  the 
register  of  deeds  an  Inventory,  as  required  by 
section  4667  of  the  Compiled  Laws,  such  ac- 
tion on  the  part  of  tbe  corporation,  if  not 
otherwise  material,  is  indicative  of  its  finan- 
cial condition,  and  accounts  for  the  applica- 
tion of  Henry  B.  Bailey,  as  assignee,  to  be 
permitted  to  answer  and  defend  In  this  ac- 
tion. That  the  judgment  by  confession  was 
obtained  by  fraud  and  collusion  of  plaintiff 
aud  certain  ofiScers  of  the  defendant  corpo- 
ration, and  that  said  corporation  waa  never 
in  any  manner  Indebted  in  any  sum  to  plain- 
tiff, nor  his  assignor,  M.  H.  Day,'  and  that  an 
execution  had  issued  upon  said  judgment, 
and  tbe  property  of  said  coriwration  In  the 
hands  of  the  assignee  for  the  benefit  of  cred- 
itors had  been  seized  ^nd  advertised  for  sale 
In  satisfaction  of  said  judgment,  was  the 
theory  uiwn  which  he  moved  to  liave  said 
judgment  vacated  and  set  aside.  In  Nichols 
V.  Kriba,  10  Wis.  OS,  It  was  said  that  "an  as- 
signee, for  the  benefit  of  creditors,  may  at- 
tack the  validity  of  a  judgment  entered  upon 
tbe  confession  of  his  assignor,"  and  we  see 
nettling  to  prevent  the  assignee  from  joining 
with  the  assignor  in  a  motion  to  vacate  a 
judgment  and  allow  tbe  defendant  to  answer, 
when  such  application  Is  supported  by  pro- 
posed verified  answers  and  afildavits,  which, 
if  true,  are  amply  sufficient  to  show  a  degree 


of  Irregularity,  collusion,  and  fraud  that 
would  justify  a  court  in  finding  such  judg- 
ment to  be  nugatory  and  void.  As  between 
the  Immediate  parties,  the  assignment  would 
be  valid,  although  no  Inventory  was  filed 
within  the  time  required  by  law;  and.  If  It 
be  true  that  plaintiff  is  not  a  creditor  of  the 
assignor,  he  is  in  no  position  to  assail,  by 
affidavits  In  a  proceeding  of  tUs  character, 
the  validity  of  the  assignment,  which  is 
prima  facie  valid  as  between  the  grantor  and 
grantee. 

While  satisfied,  from  an  examination  of  the 
record,  that  the  showing  made  was  sufficient 
to  justify  the  order  vacating  and  setting 
aside  the  judgment,  the  view  which  we  are 
disposed  to  take  concerning  a  certain  un- 
cliallenged  order  which  was  in  full  force  at 
the  time  the  offer  of  judgment  was  made 
and  accepted  obviates  the  necessity  of  con- 
sidering questions  touching  the  veracity  of 
the  numerous  persons  whose  affidavits  were 
offered  aud  read  in  support  of  and  in  oppo- 
sition to  the  granting  of  the  order  under 
consideration.  On  the  19th  day  of  January, 
1803,  in  an  action  then  pending  in  the  cir- 
cuit court  against  defendant,  the  Rapid  Val- 
ley Horse-Ranch  Company,  the  following 
order,  of  which  James  Boyd,  the  attorney  at 
law  who  made  the  offer  of  Judgment  on  de- 
fendant's behalf  In  this  case,  had  knowledge, 
was  entered  and  duly  served  upon  the  de- 
fendant: "On  the  summons  and  complaint 
herein,  and  on  the  reading  and  filing  of  the 
affidavit  of  Charles  L.  Allen,  plaintiff,  let 
the  defendant,  the  Rapid  Valley  Horse- 
Ranch  Company,  show  cause  before  me  at 
my  chambers  at  the  courthouse,  in  the  city 
of  Rapid  City,  South  Dakota,  on  the  26tli 
day  of  January,  1893,  at  9  o'clock  a.  m.,  or 
as  soon  thereafter  as  counsel  can  be  heard, 
why  a  receiver  should  not  be  appointed  by 
tbe  judge  of  this  court,  in  which  the  afore- 
said action  Is  pending,  with  the  usual  pow- 
ers and  duties.  And,  in  the  meantime,  that 
the  said  defendant,  the  Rapid  Valley  Horse- 
Ranch  Company,  Its  agents,  servants,  and 
employes,  be  enjoined  and  restrained  from 
disposing  of  any  of  Its  property,  either  per- 
sonal or  real,  and  from  In  any  manner  Incum- 
bering the  same.  Done  at  chaml>er8,  in  Rap- 
Id  City,  South  Dakota,  this  19th  day  of  Jan- 
uary, 1893.  William  Gardner,  Judge  of  the 
Seventh  Judicial  Circuit"  Waiving  for  the 
present  all  other  objections  relied  upon  by 
respondent,  and  assaming  the  judgment  to 
be  otherwise  unobjectionable,  and  without 
going  to  the  extent  of  declaring  the  same 
void  because  entered  in  violation  of  a  re- 
straining order,  at  the  Instance  of  an  attor- 
ney employed  by  the  president  of  the  cor- 
poration defendant,  we  are  disposed  to  re- 
gard that  fact  alone  sufficient  to  Justify  an 
order  vacating  and  setting  aside  a  judgment 
thus  obtained.  The  offer  of  judgment,  un- 
der  the  circumstances  of  this  case,  for  the 
full  amount  claimed,  together  with  costs,  30 
days  before  the  expiration  of  the  time  to 
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ans'wer.  Is  not  only  sugi^estive  of  unusual 
protnptnesB,  but,  In  our  opinion,  r  Tiolatlon 
of  the  spirit,  If  not  the  letter,  of  that  por- 
tion of  the  order  enjoining  and  restraining 
the  defendant  herein,  its  agents,  serrants, 
and  empk>y&9,  from  in  any  manner  incumber- 
ing any  of  its  property,  real  or  personal.  Mr. 
Anderson,  in  his  Dictionary  of  Law,  defines 
an  incumbrance  to  be  "a  burden;  an  ob- 
struction or  Impediment;  anything  that  im- 
pairs the  use  or  transfer  of  property,"— and 
says,  at  page  533,  that:  "He  who  places  a 
charge  upon  his  Interest  in  realty,  as  a 
mortgage  or  Judgment  confessed,  is  an  in- 
cumbrancer." Defendant's  assets  consisted 
In  part  of  real  property,  and  the  lien  of  ttM 
docketed  Judgment,  like  the  lien  of  a  me- 
chanic, constituted  an  Incumbrance  thereon, 
in  the  ordinary  sense  of  the  term.  In  Red- 
mon  T.  Insurance  Co.,  61  Wis.  292,  8  N.  W. 
226,  the  court  say:  "It  is  insisted  that. 
In  this  application,  the  word  Incumbrance' 
Is  used  in  the  popular,  and  not  In  the  tech- 
nical, sense.  No  case  has  been  cited  mak- 
ing such  distinction  In  the  use  of  the  word 
'Incumbrance.'  Webster  defines  an  Incum- 
brance' to  be  'a  burdensome  and  trouble- 
some load,'  and,  again,  'a  burden  or  charge 
upon  property;  a  legal  claim  or  lien  upon 
an  estate.'  It  will  hardly  be  claimed  that 
Webster  did -not  define  the  word  for  the  use 
of  the  populace,  or  that  he  only  Intended 
such  word  to  Include  mortgages.  Certainly, 
Judgments  duly  rendered  and  docketed  must 
be  regarded  as  Incumbrances,  as  used  in 
popular  speech."  If  the  officer  of  the  defend- 
ant corporation,  by  whose  direction  and  solici- 
tation the  judgment  was  In  effect  confessed 
by  an  attorney  at  law,  was  unauthorized  to 
make  such  offer,  the  Judgment  was  for  that 
reason  properly  vacated  and  set  aside,  and.  In 
any  event,  the  action  of  the  court  must  be 
sustained  for  the  reason  that  the  offer  to 
allow  the  Judgment  to  be  entered  was  in 
violation  of  a  restraining  order  at  that  time 
In  full  force  and  effect.  Uhe  v.  Railroad 
Co..  3  S.  D.  5C3.  54  N.  W.  601.  From  a  re- 
cent New  Jersey  case  (Blssell  v.  Besson,  22 
Atl.  1077)  we  quote  the  following:  "A  mort- 
gage executed  by  a  debtor  corporation  to 
certain  creditors,  In  violation  of  a  tempo- 
rary injunction  granted  In  a  suit  by  those 
creditors  for  the  appointment  of  a  receiver. 
Is  an  absolute  nullity,  and  acquires  no  va- 
lidity from  the  subsequent  dismissal  of  the 
suit  with  the  consent  of  the  creditors."  To 
the  same  effect  see  Lash  v.  McCormlcIc,  14 
Minn.  482  (GU.  338);  Ward  v.  BUlups  (Tex. 
Sup.)  13  S.  W.  3U8;  Ackerman  v.  Manufac- 
turing Co.,  16  Wis.  155.  As  the  authority 
of  counsel  to  move  to  vacate  the  Judgment 
sufficiently  appears,  and  the  conclusion  lMC9 
reached  Is  decisive  of  both  appeals,  other 
points  relied  upon  and  discussed  in  the 
briefs  of  respective  counsel  in  regard  to  the 
form  and  substance  of  the  order  vacatlnc 
the  Judgment  become  Immaterial,  and  will 
receive  no  further  consideration.    The  order 


of  the  trial  court  vacating  and  setting  aside 
the  Judgment  entered  on  the  2l8t  day  of 
January,  1893,  and  allowing  the  defendant 
corporation  to  answer,  and  the  assignee 
thereof  to  Intervene  as  a  party  d^endant, 
la  affirmed. 


COMMERCIAL  BANK  OP  UNION  CITY, 

IND.,  V.  JACKSON  et  al. 

(Supreme  Court  of  South  Dakota.    May  25, 

1895.) 

DSED  BT  WiTE  AS  ScCURlTr— VaLIDITT  —  DSCLt- 
RATIOK  OF  TKUST  —  LsaALIZATlON    OF    INVALID 

Transaction  —  Sbtebai.   Noras  Sbcubiu>  bt 

IlORTOAOB— PBIOBITIES. 

1.  Where  a  deed  and  a  dedaration  of  trust 
were  executed  in  the  state  of  Indians,  under  tl>e 
laws  of  which  the  transaction  was  void,  and  sub- 
sequently a  new  deed  of  the  same  property  was 
executed  in  the  state  of  Illinois,  where  such  a 
transaction  was  legal,  and,  as  fonnd  by  the  ref- 
eree, was  made  toi  the  purpose  of  enabling  the 
grantee  to  give  a  good  title  to  the  land  descritxHl 
in  said  deed,  and  did  not  change  the  legal  rela- 
tion of  the  parties."  but  no  new  declaration  of 
trust  was  executed,  keM,  that  the  transaction  in 
the  state  of  Illinois  had  the  effect  to  legalixe  the 
entire  transaction,  snd  that  the  dedaration  of 
trust  is  to  be  regarded  as  though  re-execnted  in 
the  state  of  Illinois,  and  attached  to,  and  consti- 
tuting a  port  of,  the  Illinois  tranaacti«». 

2.  The  several  holders  of  promissoty  notes 
secured  by  the  same  mortgage,  though  such  notes 
mature  at  different  times,  in  the  ahsence  of  an  ex- 
press agreement  to  Ihe  contrary,  are  entitled  to 
■hare  pro  rata  the  proceeds  arising  from  a  sale 
of  the  mortgaged  premises.  Section  5413,  Comp. 
Laws,  construed. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Minnehaha 
county;   Frank  B.  Aikens,  Judge. 

Action  by  the  Commercial  Bank  of  Union 
City,  Ind.,  against  Lydla  E.  Jackson  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendant Jackson  appeals.    Modified. 

Davis,  Lyon  Sc,  Gates,  for  appellant.  Stml- 
dard  &  Wllaoo,  for  respondent 

CORSON,  V.  J.  This  was  an  action  to 
foreclose  a  mortgage  for  something  over 
$12,000,  principal  and  Interest  Judgment 
for  plaintiff,  and  the  defendant  I^dia  £. 
Jaduon  appeals.  The  principal  question 
Involved  is  as  to  the  ownership  of  two  of 
the  notes  and  the  mortgage  In  controversy. 
The  transactloas  resulting  in  the  givbig  of 
the  notes  and  mortgage  are  somewhat  com- 
plicated, but  may  be  triefly  stated  as  fol- 
lows: The  plaintiff  bank  was  oigaged  in 
the  business  of  banking  In  Union  City,  state 
of  Indiana,  and  one  James  F.  Rubey  was  its 
cashier.  The  defendant  Lydla  B^  Jackson 
and  bcr  husband  were  also  residents  of 
Union  City,  in  that  stat&  In  January,  1890. 
Joseph  R.  Jackson,  the  husband  of  Lydla  R. 
Jackson,  being  Indebted  to  said  idaintlff 
bank  in  about  the  sum  «f  $7,000,  Mrs.  Jack- 
son, who  was  the  owner  In  her  own  right  or 
160  acres  of  land  In  Mlnnefaaha  county,  near 
the  city  of  Sioux  Falls,  executed  a  warranty 
deed,  in  wUch  her  husband  Joined,  of  the 
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said  Dakota  property  to  the  said  James  P. 
Kabey,  the  cashier  of  the  plaintiff  bank. 
And  thereupon  the  said  Rubey  delivered  to 
Mrs.  Jackson  a  declaration  of  trust,  the  ma- 
terial parta  of  which  are  as  follows:    "Janu- 
ary 22,  1890.     I  have  recelTed  from  Lydla 
B.  Jackson  and  Joseph  R.  Jackson  a  deed 
for  100  acres  (more  or  leseO  of  land  in  Min- 
nehaha     county,      South     Dakota,    •    •    • 
which  land  I  bold  In  trust  as  security  fd^  the 
payment  of  said  Jackson's  indebtedness  to 
the  Commercial  Bank  of  Union  City,  as  evi- 
denced by  notes  now  beld  by  said  bank. 
•    •    •    In  case  the  foregoing  condition  of 
this  trust  Is  not  compiled  with,  then  I  am  to 
reconvey  said  land  to  said  Lydia  E.  Jackson, 
in  case  there  shall  be  paid  to  me  on  or  be- 
fore April  15,  1890,  the  sum  of  seven  thou- 
sand five  hundred  dollars.    Any  sum  of  mon- 
ey that  may  come  into  my  hands  as  trustee 
herein  is  to  be  paid  by  me  to  the  Commer- 
cial Bank  of  Union  City,  to  be  applied,"  etc. 
This  deed  and  declaration  of  trust  were  exe- 
cuted and  delivered  In  said  Uni<Hi  City,  state 
of  Indiana.     On  December  31,  1890,  the  said 
defendant  Lydla  E.  Jackson  and  her  bus- 
band  executed  a  second  warranty  deed  to 
Rubey  for  the  same  property,  in  the  city  of 
Chicago,  state  of  Illinois,  to  enable  blm  to 
give   a   good  title   to  the  property.     About 
this  time  Mrs.  Jackson,  through  one  Wright, 
a  real-estate  agent  of  Chicago,  made  a  sale 
of  the  property  to  one  Meredith,  and  Rubey 
executed  a    deed    therefor.     On    this    sale 
Meredith  paid  $6,000  in  cash,  and  executed 
four  notes,— two  for  $3,000   each,  and   two 
for  $2,000  each,— and  secured  the  same  by  a' 
mortgage  upon  the  property.     These  notes 
and   mortgages   were   all  made  payable  to 
said  James  F.  Rubey,  and  the  ownership  of 
tbe  two  $3,000  notes  is  one  of  the  subjects 
of  controversy  in  this  appeal,  Mrs.  Jackson 
having  been  found  to  be  tbe  owner  of  the 
two   $2,000   not^.     Upon  the  sale   of   the 
property  tbe  said  Rubey  paid  to  the  plaintiff 
bank  $5,000  of  the  cash  paid  by  Meredith 
($1,000  having  been  paid  as  commission  to 
tbe  agent,  Wright),  and  the  bank  applied  it 
upon  the  indebtedness  of  said  appellant  and 
Joseph  R.  Jackson,  her  hnsband.     Said  Ru- 
bey also  transferred  to  said  bank  the  two 
$3,000  notes  absolutely,  in  payment  of  the 
indebtedness  of  Jackson  and  the  indebted- 
ness of  Mrs.  Jackson,  and  also  transferred 
to  tbe  bank  the  two  $2,000  notes  as  collat- 
eral security.    In  the  spring  of  1891,  said 
Kubey  gave  to  Mrs.  Jackson  a  statement  of 
tbe  accounts,  in  which  he  credits  her  with 
tlie  $5,000  cash  and  $8,000, in  the  two  notes, 
and  a  small  amount  of  interest,  and  charged 
ber  with  $7,5(X)  paid  to  the  bank  on  said 
Joseph  R.  Jackson's  Indebtedness,  and  the 
amount  for  which  Mrs.  Jackson  was  indi- 
vidually Indebted  to  the  bank,  making  a  to- 
ta.1  of  $10,474.49,  and  leaving  a  balance  due 
ber   of  $555.51,   which  he  paid  to  her  by 
ctieck,  which  she  collected  and  retained.    In 
tbe  fall  of  1S92  the  bank  commenced  this 


action  to  foreclose  the  Meredith  mortgage, 
and  Mrs.  Jackson  was  made  a  party.  She, 
In  her  answer,  set  up,  in  substance,  the 
facts  above  stated,  and  also  alleged:  "That 
said  transfer  of  said  notes  and  mortgage  to 
the  plaintiff  bank  was  made  in  the  state  of 
Indiana,  and  was  subject  to  the  laws  of 
said  state.  That  section  5119  of  the  Re- 
vised' Statutes  of  Indiana,  enacted  In  the 
year  1881  (section  6964,  Rev.  St.  1894),  and 
still  in  force,  provides  as  follows:  *A  mar- 
ried woman  shall  not  enter  into  any  con- 
tract of  suretyship  either  as  endorser,  guar- 
antor, or  in  apy  other  manner,  and  such  con- 
tract as  to  her  shall  be  void.'  That  by  vir- 
tue of  said  statute  said  transfer  of  the  notes 
and  mortgage  to  the  plaintiff  bank  as  afore- 
said is  absolutely  void,  as  to  her,  and  that 
she  Is  still  the  owner  of  said  notes  and  mort- 
gage, and  entitled  to  the  proceeds  thereof." 
Deman<*  of  Judgment  was  for  tbe  amount 
due  upon  said  notes,  and  a  sale  of  tbe  prop- 
erty, and  the  paym«it  of  the  proceeds  to 
ber,  in  the  usual  form. 

The  case  was  referred  to  a  referee,  who 
found  that  Mrs.  Jackson  was  entitled  to  the 
two  $2,000  notes,  but  in  favor  of  the  plaintiff 
on  the  two  $3,0(X)  notes;  and  the  report  of  the 
referee  was  confirmed  by  tbe  circuit  court, 
and  a  Judgment  rendered  thereon  in  favor  of 
the  plaintiff.  The  referee  found  that  the  deed 
and  declarati(m  of  trust  constituted,  under  the 
laws  of  this  state,  a  mortgage.  Only  two 
other  findings  need  be  given  upon  this  ques- 
tion, as  he  found  the  facts  substantially  as 
above  stated.  These  findings  ore  as  follows: 
"(22)  That  on  the  31st  day  of  December,  1890, 
the  defendant  Lydia  E.  Jackson  and  her  hus- 
band, Joseph  R.  Jackson,  executed  and  de- 
livered to  James  F.  Rubey  the  following  war- 
ranty deed:  •  »  »  Said  deed  was,  at  Chi- 
cago, in  the  state  of  Illinois,  on  the  31st  day 
of  December,  1890,  duly  signed  and  acknowl- 
edged by  the  said  Lydla  E.  Jackson  and 
Joseph  R.  Jackson,  and  was  afterwards,  on 
the  22d  day  of  December,  1892,  duly  record- 
ed. (23)  That  the  execution  and  delivery  of 
said  deed  was  for  the  purpose  of  enabling 
said  James  P.  Rubey  to  give  a  good  title  to 
tbe  land  therein  described  to  the  defendant 
E.  B.  Meredith,  and  did  not  change  the  orig- 
inal legal  relations  of  Lydia  E.  Jackson  and 
James  P.  Rubey." 

The  learned  counsel  for  the  defendant  con- 
tends, first,  that  conceding  that  tbe  original 
transaction  between  Mrs.  Jackson  and  Mr. 
Rubey  constituted  a  valid  mortgage,  inter- 
preted by  the  laws  of  this  state,  and  that  the 
conveyance  to  Meredith,  and  his  mortgage, 
were  valid  under  the  laws  of  this  state,  so 
far  as  they  affect  the  real  property  of  Mrs. 
Jackson,  still  these  facts  do  not  affect  the 
question  here  Involved,  namely,  the  owner- 
ship of  the  notes  and  mortgage  in  controversy 
in  this  action,  as  the  right  to  these  must  be 
determined  by  the  law  of  Indiana,  where  the 
parties  were  domiciled,  and  tne  contract  of 
soretysbip  was  made.    In  othev  Wpida,,  while 
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the  title  to  the  land  depends  upon  the  law  or 
this  state,  the  ownership  of  the  notes  and 
mortgage  depends  upon  the  law  of  the  state 
of  Indiana.  The  learned  counsel  for  the  re- 
spondent insist  that,  thl9  being  a  contract  for 
the  conveyance  of  real  property  situated  in 
this  state,  it  mast  be  governed  entirely  by 
the  law  of  this  state,  and  that  our  courts  will 
not  Investigate  or  determine  the  legality  of  the 
tmusaction,  as  between  Mrs.  Jackson  and 
yir.  Rubey  and  the  bank,  under  the  hiws  of 
Indiana.  They  also  insist  that  as  the  notes 
in  controversy  were  absolutely  transferred  to 
the  bank  In  payment  of  Mi-s.  Jackson's  indebt- 
edness, and  an  account  rendered  to  Jackson, 
to  which  she  made  no  objection,  she  cannot, 
in  tills  action,  be  heard  to  claim  the  notes. 
They  also  insist  that  if  the  original  contract 
was  void  under  the  laws  of  Indiana,  and 
Mrs.  Jackson  could  have  recovered  the  notes 
and  mortgage  in  this  action,  on  account  of 
the  illegality  of  the  original  contract,  still 
she  is  now  estopped  by  reason  of  the  execu- 
tion of  the  second  deed  to  Rubey  in  Chicago, 
and  that  by  that  act  she  legalized  the  original 
contract,  or  made,  in  effect,  a  new  contract, 
perfectly  legal  and  valid  under  the  laws  of  the 
state  of  Illinois. 

That  the  law  of  the  sovereignty  In  which 
real  property  is  situated  governs,  as  to  the 
ti-ansfer  of  such  property,  whether  conveyed 
absolutely,  or  by  way  of  mortgage,  seems  to 
be  well  settled.  Story,  Confl.  Laws,  §§  303- 
365,  421;  3  Am.  &  Eng.  Enc.  Law,  pp.  063,  567, 
662;  Jones,  Mortg.  i|  661,  823;  Swank  v.  Huf- 
nagle.  111  Ind.  453, 12  N.  E.  303;  Otis  v.  Greg- 
oiy.  111  Ind.  504, 13  N.  E.  39;  Brown  v.  Bank, 
44  Ohio  St  269,  6  N.  E.  648;  Post  v.  Bank 
(IlL  Sup.)  2S  N.  E.  978;  Goddard  v.  Sawyer,  9 
Allen,  78;  U.  S.  v.  Crosby,  7  Cranch,  115;  U. 
S.  v.  Pox,  94  U.  S.  320.  It  is  equally  wdl 
settled  that  the  validity  or  invalidity  of  all 
contracts  is  to  be  governed  by  the  law  of 
the  places  in  which  they  are  made,  unless 
to  be  performed  elsewhere.  But,  as  we  have 
leen,  no  question  is  raised  by  the  counsd  fo' 
the  appellant  as  to  the  validity  of  the  sale 
of  the  property  to  Meredith,  and  his  mortgage, 
under  the  laws  of  tliis  state;  but  the  counsel 
contend  that  in  determining  the  question  as 
to  the  ownership  of  the  notes,  and  as  to  the 
party  entitled  to  the  money  arising  from  a 
sale  of  the  mortgaged  property,  the  courts 
of  this  state  can  and  should  take  into  con- 
sideration the  nature  of  the  original  contract, 
and  its  validity  under  the  hiws  of  the  state 
of  Indiana,  where  the  original  contract  was 
made,  and,  if  they  And  the  contract  invalid 
under  the  laws  of  that  state,  then  the  notes 
belong  to  Mrs.  Jackson.  There  would  be 
much  force  In  appellant's  contention.  If  the 
transaction  rested  entirely  upon  the  original 
contract  made  iu  the  state  of  Indiana;  for 
while  the  law  of  this  state  would  govern  as  to 
the  transfer  of  the  property,  and  In  deter- 
mining the  validity  of  the  mortgage,  yet  no 
question  being  raised  as  to  these,  and  the 
only  question  being  as  to  the  ownership  of 


the  notes,  there  would  seen 
bility  In  the  argument  that 
should  be  determined  by  tl 
diana,  where  the  original 
made,  and  U  the  transaction 
the  bank  would  necessarily 
as  trustee  for  Mrs.  Jackson, 
the  notes  could  only  be  mail 
closing  a  transaction  in  the  s 
that*  by  the  laws  of  that  st 
absolutely  void.  It  being  coi 
deed  and  mortgage  were  val 
of  this  state,  it  would  be  entl 
to  Meredith,  the  purchaser  t 
to  whom  the  money  due  on 
mortgage  was  paid.  Hence 
ested  in  the  controversy  betv 
son  and  the  bank,  as  it  in 
fects  blm.  But,  in  the  view 
case,  it  Is  not  necessary  to 
or  not  the  law  of  Indiana  shi 
court  In  determining  as  to  th 
the  notes,  as  we  are  of  the  c 
second  transaction  in  Chicag 
cutioa  of  the  second  warrant; 
effect  to  cure  the  infirmity 
transaction,  and  render  It  Yt 
by  the  referee,  this  transact 
"did  not  change  the  original 
of  Lydia  E.  Jaclcson  to  Jan 
That  Is,  the  transaction  stl 
a  mortgage,  and  the  relatic 
parties  still  existed,— of  i 
mortgagee.  But  a  deed  thi 
under  the  laws  of  Indiana  ^ 
by  a  valid  deed  under  the  I 
tor.  In  the  absence  of  evlde 
trary,  we  must  presume  that 
nols  is  the  same  as  our  owi 
blllty  of  married  women  u 
tracts.  Meuer  v.  Railway  C 
W.  045;  Sandmeyer  v.  Insun 
50  N.  W.  353.  It  U  true  tha 
cution  of  the  second  deed  n 
tion  of  trust  was  executed  b; 
the  fact  that  Rubey  made  I 
tion  of  trust  material?  It  s 
The  main  feature  of  the  traa 
conveyance  of  the  property,  i 
payment  of  Iter  husband's  L 
as  a  mortgage  to  secure  sncli 
on  its  face,  the  deed  constitu 
conveyance.  To  show,  then 
not  such,  Mrs.  Jackson  is  co 
upon  the  declaration  of  tru 
Rubey.  She  cannot  be  pen 
that  the  instrument  is  void,  t 
time  seek  to  protect  her  rlj 
upon  it  The  referee  flnds- 
evideutly  the  fact— "that  th« 
delivery  of  said  deed  was  1 
of  enabling  James  F.  Rubey 
title  to  the  land  described  tfa 
fendant  E.  B.  Meredith." 
therefore,  to  presume  that  it 
tion  of  both  Mrs.  Jackson  an 
make  a  transaction,  that  un 
Indiana   was   invalid,    valid 
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the  contract  under  the  laws  of  Illinois? 
They  carried  out  that  intention  so  far  as  to 
make  the  second  warranty  deed,  and  we 
think  the  presumption  is  a  legitimate  one 
that  it  was  the  understanding  of  the  parties 
tiiat  the  Chicago  transaction  was  to  take  the 
place  of  the  Indiana  transaction,  and  be  an 
entire  substitute  for  it  Of  course,  if  the 
declaration  of  trust  made  by  Rubey  had 
been  redated  and  delivered  in  Chicago,  there 
would  be  no  question  as  to  the  real  inten- 
tion of  the  parties.  But,  be  this  as  it  may, 
Mrs.  Jackson,  by  her  secopd  deed  made  in 
Chicago  nearly  a  year  after  the  first  deed 
was  made,  must  be  conclusively  presumed 
to  have  intended  to  make  a  valid  and  bind- 
ing contract  with  the  bank,  through  its  cash- 
ier, if  not  to  make  an  absolute  conveyance, 
to  at  least  bind  herself  to  pay  her  husband's 
indebtedness  and  her  own  at  the  bank;  and 
tills  she  accomplished  when  she  executed 
the  second  deed  in  Chicago.  It  is  not  mate- 
rial, therefore,  for  the  purposes  of  this  case, 
whether  the  declaration  of  trust  made  by 
Rubey  was  or  was  not  valid  under  the  laws 
of  Indiana.  Neither  Rubey  nor  the  bank 
questions  its  validity,  and  certainly  it  is  not 
for  the  interest  of  Mi-s.  Jaclison  to  do  so, 
in  view  of  the  validity  of  her  absolute  deed 
made  under  the  laws  of  the  state  of  Illinois. 
We  cannot  ignore  the  Chicago  transaction. 
That  confronts  us  at  every  stage  of  the  case, 
and  no  theory  has  been  advanced  by  counsel 
for  appellants  by  which  the  eflFect  of  tliat 
deed  can  be  obviated.  It  cannot  be  said  tliat 
that  transaction  was  void  under  the  laws  of 
Indiana,  as  her  laws  have  no  extraterritorial 
force  or  effect.  It  will  not  do  to  say  that  it  was 
part  of  the  Indiana  transaction  and  therefore 
illegal  and  void,  as  the  referee  expressly  finds 
that  the  Chicago  deed  was  executed  to  en- 
able the  trustee  to  give  a  good  title  to  the 
property,  or,  in  other  words,  to  make  valid 
what  was  supposed  to  be  an  invalid  transac- 
tion made  in  Indiana.  We  are  inclined  to 
the  opinion  that  the  true  construction  of  the 
Chicago  transaction  is  that  the  Rubey  dec- 
laration of  trust  must,  under  the  findings  of 
the  referee,  be  regarded  as  attached  to  and 
made  a  part  of  the  Chicago  transaction,  and 
be  treated  precisely  as  though  the  declaration 
of  trust  had  been  made  and  delivered  in 
Chicago,  and  that  the  original  transaction  in 
Indiana  was  abrogated.  This  was  evidently 
the  understanding  of  the  parties,  but  they  did 
not  seem  to  have  deemed  it  necessary  to  re- 
date  and  redeliver  the  original  declaration  of 
trust.  It  is  difficult  to  explain  the  Chicago 
transaction  upon  any  other  theory.  What 
could  have  been  the  object  of  executing  a 
valid  and  binding  deed  on  the  part  of  Mrs. 
Jackson  to  Rubey,  unless  It  was  intended  to 
make  valid  the  entire  transaction?  It  can 
liardly  be  presumed  that  Mrs.  Jackson  would 
go  to  the  trouble  and  expense  of  executing 
a  deed  in  Chicago  simply  to  vest  an  absolute 
title  Id  Rubey  to  the  property,  without  in- 
tending to  hold  Rubey  to  his  declaration  of 


trust  and  require  him  to  apply  the  proceeds 
arising  from  a  sale  of  the  property  in  the 
manner  therein  specified.  Oiving  to  finding 
23,  therefore,  a  fair  and  reasonable  construc- 
tion, we  think  it  fully  warrants  us  in  hold- 
ing that  the  entire  Indiana  transaction  was 
abrogated,  and  a  new  and  valid  transaction 
was  made  in  Chicago,  which  not  only  includ- 
ed the  execution  of  a  new  and  valid  deed,  but 
in  effect  included  the  making  of  a  new  declar- 
ation of  trust.  There  is  no  other  reasonable 
or  satisfactory  explanation  of  the  Chicago 
transaction.  To  hold  that  Mrs.  Jackson  did 
execute,  and,  as  found  by  the  referee,  intend- 
ed to  execute,  a  valid  and  binding  absolute 
warranty  deed  of  the  Dakota  property  to 
Rubey,  yet,  that  she  did  not  intend  to  make 
valid  the  entire  transaction,  and  hold  Rubey 
to  the  execution  of  his  trust,  in  the  manner 
specified  in  the  declaration  of  trust  would  be 
giving  the  finding  of  the  referee  a  most  nar- 
row and  Inadmissible  construction,  and  one 
evidently  never  intended  by  the  referee.  The 
deed  executed  in  Chicago  was  a  full-covenant 
warranty  deed,  and  in  it  no  allusion  is  made 
to  the  Indiana  deed,  apparently  treating  the 
Indiana  deed  as  a  nullity.  We  are  unable  to 
see  any  escape  from  the  conclusion  either 
that  Mrs.  Jackson  executed  and  delivered  to 
Rubey  a  valid  and  absolute  warranty  deed 
to  the  property,  which  vested  in  him  a  per- 
fect title  to  the  same,  free  from  any  trust,  or 
that  Rubey  took  the  property  subject  to  a 
valid  declaration  of  trust,  under  which  he 
disposed  of  the  proceeds  arising  from  the  sale 
of  the  property  in  the  manner  therein  speci- 
fied. Either  view  is  equally  fatal  to  Mrs. 
Jackson's  claim  to  the  two  $3,000  notes,  or 
the  proceeds  arising  from  a  sale  of  the  mort- 
gaged property  applicable  to  the  same. 

There  is  another  Important  question  pre- 
sented in  this  case,  and  that  is  as  to  the 
proper  distribution  of  the  proceeds  arising 
from  a  sale  of  the  mortgaged  premises  under 
the  decree  in  this  action,  as  between  the  plain- 
tiff and  Mrs.  Jackson.  The  referee  concluded, 
as  matter  of  law,  that  the  plaintiff  bank  was 
entitled  to  be  paid  out  of  the  proceeds  of 
sale  the  full  amount  found  due  to  it  upon  its 
two  f3,000  notes,  after  deducting  attorney's 
fees  stipulated  in  the  mortgage,  costs,  char- 
ges, and  expenses  of  sale,  and  that  Lydia  E. 
Jackson  was  entitled  to  the  residue,  if  any, 
remaining.  The  court  below  adopted  this 
conclusion  of  law,  and  the  Judgment  was 
drawn  in  conformity  thereto.  The  counsel  for 
the  appellant  contend  that,  whatever  view 
the  court  may  take  of  the  other  questions  in- 
volved in  this  case,  it  should  hold  that  Mrs. 
Jackson  is  entitled  to  her  pro  rata  share 
of  the  proceeds  of  the  sale,  as  to  the  two 
$2,000  notes  found  to  belong  to  her,  and  that 
the  Judgment  of  the  court  below  should  be 
modified  in  such  manner  as  to  accomplish 
this  result.  In  this  contention  we  are  in- 
clined to  agree  with  the  appellant's  counsel, 
and  are  of  the  opinion  that  the  Judgment 
should  be  modified  in  the  manner  suggested. 
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bw  proTidlng  that  Mrs.  Jackson  should  be 
paid  upon  her  two  notes  her  pro  rata  share 
of  the  proceeds  arising  from  the  mortgage 
sale.  As  before  stated,  the  referee  finds  that 
Mrs.  Jackson  was  the  owner  and  entitled 
to  the  two  $2,000  notes.  As  such  she  is  en- 
titled, upon  the  foreclosure  of  the  mortgage 
in  controversy,  to  her  pro  rata  share  of  the 
proceeds  of  the  sale,  after  deducting  attor- 
ney's fees,  costs,  charges,  and  expenses  of 
sale,  unless  she  is  estopped  from  claiming 
such  share  by  reason  of  some  valid  agree- 
ment made  by  her,  or  by  some  finding  of 
the  referee.  There  Is  nothing,  as  we  view 
the  case,  in  the  original  transaction,  or  in 
the  Chicago  transaction,  that  affects  her  right 
to  those  notes,  or  her  right  to  share  pro 
rata  in  the  proceeds  of  the  sale.  In  the 
statement  of  accounts  made  to  Mrs.  Jackson 
by  Rubey  on  April  1,  1881,  these  two  notes 
are  not  mentioned  or  referred  to.  That 
statement  Is  as  follows: 

Heceirwl,  2  notes,  dated  Jan'y  1,  1891, 
$3,000  each,  1  and  2  years,  at  7  per 
cent , $  6,000 

1  per  cent,  disct.  (on  Ist  note,  $30;  on 
2iid  note,  $00) 90 

Proceeds  at  1  and  2  years $  5,910 

Add  8  per  cent,  on  $0,000,  Jan'y  1  to 
April  1,  3  months 120 

Irresent  worth  of  notes $  6,030 

Cash  payment 5,000 

Total  receipts $11,030 

Of  this  amount  there  seems  to  have  been 
disbursed  by  Rubey  $10,474.49,  leaving  a 
balance  due  Mrs.  Jackson  of  $555.51  as  be- 
fore stated,  and  the  two  $2,000  notes.  This 
account  seems  to  indicate  a  final  settlement 
between  the  bank  and  Mrs.  Jackson,  and 
the  transfer  of  the  two  $3,000  notes  seems 
to  have  been  absolute  to  the  bank,  and  treat- 
ed as  so  much  cash;  and,  as  shown  by  the 
account,  a  balance  was  found  due,  and  paid 
to  her  by  check.  The  only  transaction  in 
which  these  notes  are  mentioned  is  thus 
found  by  the  referee:  "(14)  Contemporane- 
ously with  the  delivery  of  said  statement, 
the  said  Rubey  delivered  to  the  defendant 
Lydia  E.  Jackson  an  Instrument  in  writing. 
In  the  words  and  figures  following:  'The 
two  notes  on  Evan  B.  Meredith,  trustee,  de- 
scribed in  this  assignment,  are  the  property 
of  Lydia  E.  Jacluon,  and  are  held  by  this 
bank  as  collateral  security,  upon  the  follow- 
ing terms  and  conditions:  The  Commercial 
Bank  of  Union  City  holds  and  owns  two 
notes  for  $3,000  each,  signed  by  Meredith, 
Included  in  same  mortgage,  and  due,  respect- 
ively, in  one  and  two  years  from  January  1, 
1891.  The  mortgage  provides  that  forty 
acres  of  the  land  is  to  be  released  upon  pay- 
ment of  each  note,  and  these  two  notes  of 
$2,000  each  are  held  by  this  bank  only  to 
prevent  the  security  of  the  bank  on  the  two 
$3,000  notes  from  being  impaired  In  case  of 
release  of  a  part  of  the  land  before  said  $3,- 
000  notes  are  paid.     If  the  two  notes  for  $3,- 


000  each  are  paid  before  the  t 
$2,000  each,  then  this  bank  Is  t 
latter,  with  the  mortgage,  to  sa 
Jackson,  without  recourse.  If 
shall  be  paid  first,  then  the  bar 
the  money  until  the  $3,000  noti 
and  shall  allow  Mrs.  Jackson  7 
terest  thereon  for  the  time  It  ma; 
or  the  bank  may  assign  to  Mrs. 
the  terms  and  conditions  of  this 
the  $3,000  note  due  January  1,  18 
the  $1,000  excess  at  7  per  cent,  i: 
the  $3,000  note  due  January  1,  li 
paid.'  (15)  That  the  said  Ljrdia 
used  the  said  check  of  $555.51  x 
said  statement  for  her  own  ben 
not  otherwise  consent  to  or  acqi 
Items  of  said  statement,  or  in  the 
of  said  $2,000  notes  mentioned  i 
14  hereof."  It  will  be  observe 
Jackson's  two  $2,000  notes  are 
bank  "only  to  prevent  the  seci 
bank  on  the  two  $3,000  notes  fro 
paired  In  case  of  release  of  a  par 
before  the  two  $3,000  notes  are  p 
Is  no  claim  in  this  case  that  the 
any  release  of  any  part  of  the 
this  condition  has  ceased  to  havi 
and  Mrs.  Jackson  holds  her  tw 
charged  from  this  condition.  F 
Jackson,  nor  Rubey,  by  her  an 
entered  into  any  agreement  wll 
giving  It  any  priority  of  paymei 
notes;  and,  this  being  so,  Mrs. 
entitled  to  share  pro  rata  In  the 
of  the  proceeds  arising  from  the 
mortgaged  premises.  The  ant 
not  In  harmony  upon  this  questioi 
of  some  states  holding  that  tta 
entitled  to  a  priority  in  their  payi 
son  of  their  earlier  maturity, 
known  as  the  "pro  tan  to  rule." 
of  the  opinion  that  the  pro  rata 
distributes  the  proceeds  arising  f; 
of  the  mortgaged  premises,  wb« 
the  notes  secured  by  the  same  mc 
been  transferred  and  the  mortga 
ratably  among  the  holders  of  the 
out  regard  to  the  time  of  their 
the  better  rule,  when  there  Is 
contract  to  the  contrary,  and  is  i 
the  greater  weight  and  nnmber 
ties,  of  which  we  shall  only  cite  i 
seems  to  be  the  rule  In  Michigai 
Carney,  25  Mich.  178;  McCurdy 
Mich.  445;  Jennings  v.  Moore,  8 
47  N.  W.  127);  in  Minnesota  (V 
genbrodt,  30  Minn.  4, 13  N.  W.  90 
sylvanla  (Donley  v.  Hays,  17  Sei 
Fourth  Nat.  Bank's  Appeal,  123 
16  AtL  779);  In  Nebraska  (Mx 
Co.  y.  McCargnr,  20  Neb.  500,  3( 
Todd  V.  Cremer.  38  Neb.  430,  54 
See  Jones.  Mortg.  (5th  Ed.)  <{  82! 
the  full  list  of  cases  there  cited. 
V.  Clark,  supra,  Mr.  Justice  Cm 
very  fully  subdivision  4,  S  84^ 
St.  Mich.,  which  seems  to  be  the 
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TThicli  section  5413  of  our  Compiled  Laws 
was  taken,  and  he  concludes  tbat  under  that 
section  the  pro  rata  rule  ie  the  true  and 
proper  rule  tn  mortgage  foreclosures.  The 
great  length  of  this  opinion  precludes  us 
from  a  further  discussion  of  this  question, 
or  a  review  of  the  authorities  holding  to  a 
contrary  rule. 

Our  conclusions  are  that  as  the  two  $3,- 
000  notes  were  accepted  by  the  bank  as  so 
much  cash,  and  a  full  settlement  made  with 
Mrs.  Jackson,  and  the  balance  found  due  her 
paid  over  to  her,  leaving  her  the  two  $2,000 
notes  secured  by  the  mortgage,  she  is  enti- 
tled to  her  pro  rata  share  of  the  proceeds  of 
the  sale  of  the  mortgaged  premises.  The 
bank,  having  received  and  applied  the  $5,000 
cash  payment,  and  accepted  the  two  $3,000 
mortgages  as  so  much  cash,  can  only  equita- 
bly as  well  as  legiiUy  claim  its  pro  rata 
share  of  the  proceeds  of  the  sale.  The  con- 
clusions of  law  of  the  court  must  therefore 
be  corrected  to  correspond  with  the  view 
herein  expressed,  and  the  judgment  must  be 
modified  in  accordance  with  this  opinion,  by 
providing  that  the  proceeds  arising  from  the 
sale  of  the  mortgaged  premises,  after  paying 
the  attorney's  fees,  costs,  and  charges  of 
sale,  shall  be  paid  to  the  plaintiff  and  said 
Lydla  B.  Jackson  In  the  proportion  of  two- 
fifths  to  her  and  three-fifths  to  the  plaintiff; 
and  the  Judgment,  when  so  modified,  is  af- 
firmed, the  parties,  respectively,  to  pay  their 
own  costs. 


JONES  T.  FIDELITY  LOAN  &  TRUST  CO. 

(Supreme  Court  of  South  Dakota.    May  25, 

1893.) 

DiSCBABOE   OF   MOKTOAQE — MoKTQAQBS'S   ReFCSAL 

TO  Give— Suit  for  Pei^altt  axd  Damages— 

DBrBSSGS — NOXBESIDEKT    MORTOAOEE. 

1.  The  term  "mortgagor,"  in  the  6r9t  clause 
of  aectJoD  4365,  Comp.  Liaws,  is  construed  to  in- 
clude "his  grantee  or  heirs." 

2.  Where  a  complaint  in  an  action  for  the 
penalty  and  damages  under  the  above  section  fol- 
lows nibstantially  the  language  of  the  statute,  it 
is  suificient. 

3.  Where  a  note  secured  by  mortgage  upon 
property  in  this  state  is  executed  in  this  state,  and 
the  note  is  made  payable  in  another  state,  but 
contains  the  stipulation,  "it  is  agreed  that  this 
note  is  executed  and  is  to  he  construed  under  the 
laws"  of  this  state,  it  will  be  treated  as  not  only 
made  in,  but  payab'e  in,  this  state  in  construing 
it,  and  dietermming  the  rights  of  tlie  parties  under 
the  note  and  mortgage. 

4.  Where,  in  a  certificate  of  discbarge  of  a 
mortgage  presented  to  a  mortgagee  to  be  execut- 
ed, the  acknowledgment  is  left  blank,  it  will  tie 
presumed  that,  when  properly  signed  by  the  mort- 
Kflgee,  the  blank  will  be  nroperly  filled  by  the 
officer  taking  the  pcknowledgraent,  whose  duty 
it  is  to  fiU  up  the  blank  in  the  same. 

6.  The  mortgagee,  upon  receiving  a  mortgage, 
assumes  the  statutory  and  implied  liability  of  dis- 
charging the  same  upon  the  full  payment  of  the' 
6eht  secured  thereby;  and  he  can  only  relieve  him- 
self from  this  liability  by  assigning  such  mortgage 
to  an  assignee  who  is  not  only  vested  with  power 
to  discharge  such  mortgage,  but  whose  assignment 
is  legally  recorded,  in  order  that  he  may  properly 
diacharge  the  same  of  record,  and  who  thereby 
becomes  IcgaUy  liable  to  the  mortgagor  in  case 


he  neglects  or  refuses  to  so  discharge  the  same 
upon  full  payment.    Kellam,  J.,  nonconcurring. 

6.  The  penal  laws  of  a  state  have  no  force 
beyond  the  boundaries  of  the  state  in  which  they 
exist. 

7.  A  demand  made  in  another  state  upon  the 
mortgagee,  and  his  refusal  or  neglect  there  to  exe- 
cute a  discharge  of  the  same,  does  not  subject 
such  mortgagee  to  the  penalty  provided  by  section 
4365,  Comp  Laws,  but  will  render  him  liable  for 
any  damages  the  mortgagor,  bis  grantee  or  heirs, 
may  sustain  by  reason  of  such  neglect  or  refusal 
to  so  discharge  the  same. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Minnehaha  coun- 
ty; Frank  R.  Alkens,  Judge. 

Action  by  Joseph  W.  Jones  against  the 
Fidelity  Loan  &  Trust  Company.  Judgment 
for  plaintiff,  and  defendant  appeals. 

S.  E.  Hostetter  and  Bailey  &  Voorhees,  for 
appellant.   J.  W.  Jones,  for  respondent. 

CORSON,  P.  J.  This  was  an  action  brought 
by  the  plaintiff  to  recover  from  the  defend- 
ant $50  actual  damages  and  $200  penalty 
for  its  refusal  to  give  certificate  of  discharge 
of  two  mortgages,  under  the  provisions  of 
section  4365,  Comp.  Laws.  A  trial  was  had 
before  a  Jury,  resulting  in  a  verdict  and 
Judgment  for  the  plaintiff  for  $25  damages 
and  $200  penalty,  and  the  defendant  appeals. 

The  facts  In  this  case,  briefly  stated,  are 
as  follows:  On  April  1,  1887,  I^eonard  F. 
Davis  and  wife  and  the  plaintiff,  Jones,  and 
wife  executed  a  note  and  mortgage  to  the 
defendant  for  $1,600,  payable  in  five  years 
from  date.  At  the  same  time  Davis  and 
wife  executed  a  note,  secured  by  a  mort- 
gage, to  the  defendant,  on  other  real  prop- 
erty, for  $2,500,  also  payable  five  years  from 
date.  In  1687,  soon  after  the  mortgagee 
were  given,  the  said  Davis  and  wife  con- 
veyed their  interest  In  the  property  Included 
in  the  two  mortgages  to  the  plaintiff,  Jones. 
In  the  deed  from  Davis  and  wife  of  the 
premises  included  In  the  $2,500  mortgage, 
were  a  warranty  and  an  assumption  clause 
as  follows:  "That  the  same  [premises]  are 
free  from  all  incumbrances  except  one  cer- 
tain mortgage  for  $2,500,  due  April  1,  1882, 
given  to  the  Fidelity  Loan  and  Trust  Com- 
pany, and  bearing  Interest  at  the  rate  of 
9  per  cent  per  annum,  payable  semiannual- 
ly, which  mortgage  and  Interest  is  to  be 
paid  by  the  said  grantee,  Joseph  W.  Jones." 
On  the  1st  day  of  AprU,  1892,  the  date  of  the 
maturity  of  said  notes  and  mortgagee,  the 
plaintiff  forwarded  to  the  defendant  at 
Sioux  City,  Iowa,  a  draft  for  $4,180.10,  be- 
ing the  total  amount  due  upon  both  of  said 
notes  and  mortgages,  and  requested  It  to 
return  a  certificate  of  discharge  of  said  mort- 
gages. Not  receiving  any  certificate  of  dis- 
charge, the  plaintiff,  on  the  11th  day  of  the 
same  month,  forwarded  a  blank  certificate 
of  discharge  to  the  defendant  at  Sioux  City, 
together  with  60  cents  fees  for  acluiowl- 
edging  the .  same,  and  demanded  the  execu- 
tion of  such  certificate.  The  defendant  neg- 
lected   to    comply  with  the  demand  until 
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about  May  30tb,  when  It  executed  and  for- 
warded to  tbe  plaintlEF  tbe  required  certifi- 
cate. About  the  same  time  the  plaintiff  in- 
stituted tliis  action.  The  appellant  secies  a 
reversal  of  the  judgment  upon  several 
grounds,  which  will  be  noticed  in  their  or- 
der. 

1.  The  first  proposition  of  Ihe  learned 
counsel  for  appellant  is  stated  by  them  Id 
tlieir  brief  as  follows:  "Respondent,  not  be- 
ing the  mortgagor  in  either  of  the  moi-tgages 
set  forth  In  the  complaint,  was  not  entitled 
to  demand  certificates  of  discharge  thereof, 
and  cannot  recover  the  statutory  penalty  for 
a  refusal  or  neglect  to  execute  such  dis- 
charges in  accordance  with  his  demand." 
This  proposition  assumes  as  a  fact  what  is 
not  strictly  correct,  namely,  that  the  plain- 
tiff was  not  a  mortgagor.  The  record  dis- 
closes the  fact  that  the  plaintiff  was  a  co- 
mortgagor  in  the  $1,500  mortgage.  The  sec- 
tion of  the  statute  under  which  this  action 
was  brought  reads  as  follows:  "When  any 
mortgage  has  been  satisfied,  the  mortgagee 
or  his  a'Bslgnee  must.  Immediately  on  de- 
mand of  the  mortgagor,  execute  and  deliver 
to  him  a  certificate  of  the  discharge  thereof, 
and  must,  at  the  expenses  of  the  mortgagor, 
acknowledge  the  execution  thereof  so  as  to 
entitle  it  to  be  recorded,  or  he  must  enter 
satisfaction,  or  cause  satisfaction  of  such 
mortgage  to  be  entered  of  record;  and  any 
mortgagee,  or  assignee  of  such  mortgage, 
who  refuses  to  execute  and  deliver  to  the 
mortgagor  the  certificate  of  discharge,  and 
to  acknowledge  the  execution  thereof,  or  to 
enter  satisfaction  or  cause  satisfaction  to  be 
entered  of  the  mortgage,  as  provided  in  this 
chapter,  is  liable  to  the  mortgagor  or  his 
grantee  or  heirs  for  all  damages  which  he 
or  they  may  sustain  by  reason  of  such  re- 
fusal, and  also  forfeit  to  him  or  them  the 
sum  of  one  hundred  dollars."  Comp.  Laws, 
S  4365.  It  will  be  observed  that  by  the 
terms  of  the  section  the  mortgagee  or  his  as- 
signee is  required  to  execute  and  deliver  to 
the  mortgagor  a  certificate,  etc.  The  plain- 
tiff, as  mortgagor  in  that  mortgage,  was  au- 
thorized by  the  terms  of  the  section  to  make 
the  demand  for  the  certificate  of  discharge. 
The  plaintiff  had  become  Invested  with  the 
title  of  his  comortgagor,  and  was  therefore 
sole  owner  of  the  property,  subject  to  the 
lieu  of  the  defendant's  mortgage.  The  plain- 
tiff, so  far  as  the  $1,500  mortgage  was  in- 
volved, was  the  proper  party  to  make  the 
demand  under  the  statute.  But,  had  the 
plaintiff  not  become  the  owner  of  his  co- 
mortgagor's  interest,  he  could,  having  paid 
off  the  mortgage,  have  demanded  the  certifi- 
cate of  discharge  without  Joining  with  him 
his  comortgagor.  The  relations  of  the  plain- 
tiff to  the  $2,500  mortgage  was  not  that  of  a 
mortgagor,  and  he  does  not,  therefore,  come 
within  the  strict  letter  of  the  first  clause  of 
the  section.  We  cannot  agree  with  the  coun- 
sel for  respondent  that  the  section  under 
consideration  is  a  remedial  one,  but,  in  our 


opinion.  It  is  in  Its  nature  pent 
it  provides  for  a  fixed  ponaJ 
Mortg.  i  990;  Suth.  St  Const. 
V.  Telegraph  Co.  (S.  D.)  67  N.  "^ 
V.  TJinnon,  6  Wis.  497;  Thomai 
29  Kan.  304.  But,  though  pe 
I  ture,  it  must  nevertheless  rec4 
:  able  construction,  and  such  a 
harmonious  its  various  provia 
be  noticed  that  the  last  clause 
provides  that  upon  a  request  or 
liver  to  the  mortgagor  the  cen 
charge,  "the  mortgagee  or  hi 
liable  to  the  mortgagor  or  h 
heir  for  ail  damages  which  he 
sustain,  •  •  •  and  also  fori 
them  the  sum  of  one  hundred  i 
of  the  cardinal  roles  of  c<»iBtri 
utes  requires  the  court  to  aac 
Bible,  from  the  language  used, 
of  the  lawmaking  power.  "Thi 
vital  point,  the  essence  of  the 
St.  Const  234.  And  for  the  i 
certalning  that  intention  the  cc 
into  consideration  all  the  pvo\ 
act  or  section.  "When  the  lnt« 
collected  from  the  statute,  w 
modified,  altered,  or  supplied,  i 
ate  any  repugnancy  or  Inconi 
Ruch  intent"  Suth.  St  Const 
Needham  v.  Railroad  Co.,  38 
court  supplied  the  word  "bj "  '« 
as  to  make  «  reao  "by  or  again: 
administrators,  etc.,  the  court 
opinion  that  such  was  the  Ini 
legislature  And  in  Silver  t.  I 
219,  the  supreme  court  of  the  l 
held  that  the  term  "single  man 
Its  meaning  an  "unmarried  wot 
was  the  evident  Intention  of  tl 
power,  and  the  court  in  effect,  i 
words  in  the  statute.  Lawi 
Meade  Co.  (&  D.)  62  N.  W.  131. 
Reading  the  two  clauses  of  tl 
der  consideration  together.  It  si 
us  that  it  was  intended  that 
might  l>e  made  by  the  mortgage 
tee  or  heir;  or,  in  other  words, 
who  is  in  fact  the  owner  of  th 
time  the  demand  is  made.  To 
mortgagor  alone  can  make  the 
yet  the  damages  and  penalty, 
mand  Is  made,  can  be  recovered 
tee  or  heir,  would  require  us  t 
surd  construction  to  the  section 
the  death  of  the  mortgagor,  oi 
from  the  country,  no  demand  e 
if  the  construction  contended  i 
given  to  the  section.  The  obje 
tion  evidently  is,  not  only  t< 
credit  of  the  mortgagor,  but  t 
title  to  the  land,  and  enable  i 
remove  all  clouds  from  the 
would  be  no  propriety  in  giving 
and  penalty  to  the  grantee  if  it 
personal  right  of  the  mortgai 
not  a  right  running  with  the  la 
all  the  clauses  of  the  section 


Digitized  by 


Uoogle 


S.  D.) 


JONES  c.  FIDELITY  LOAN  &  TRUST  CO. 


555 


are  satisfied  that  the  term  "mortgagor"  In 
the  first  clause  Includes  "grantee  or  heirs," 
and  that  it  was  the  intention  of  the  legisla- 
ture that  the  torn  "mortgagor"  should  be  so 
understood,  as  Is  fully  evidenced  by  the  last 
clause  of  the  section. 

Counsel  for  appellant  rellea  upon  Deeter  y. 
CroBsIey,  26  Iowa,  18U,  but  the  court  in  that 
case  was  construing  a  section  entirely  dif- 
ferent from  ours,  in  that  it  made  no  provi- 
sion for  the  recovery  of  the  damages  or  pen- 
alty by  the  "grantee  or  heir,"  but  limits  the 
recovery  to  the  mortgagor  only.  The  section 
of  the  statute  under  consideration  was  evi- 
dently taken,  not  from  the  statute  of  Iowa, 
but  from  that  of  Kansas,  or  from  some  state 
having  a  similar'  statute  In  Thomas  v. 
Reynolds,  29  Kan.  30i,  the  supreme  court  of 
Kansas  reviewed  the  case  of  Deeter  v.  Cross- 
ley,  supra,  and  calls  attention  to  the  distinc- 
tion between  the  language  of  the  two  stat- 
utes. We  are  of  the  opinion,  therefore,  that 
as  the  "grantee  or  heir"  is  authorized  to  re- 
cover the  damages  and  penalty  for  a  failure 
to  discharge  the  mortgage,  it  necessarily  fol- 
lows that  the  "grantee  or  heir"  may  make 
the  necessary  demand  as  a  foundation  for 
the  action.  The  plalntlfT,  therefore,  upon 
payment  of  the  amount  due,  was  entitled  to 
a  certificate  of  discharge  of  both  mortgages, 
and  his  demand  for  such  discharge  was  sufii- 
cieut  to  entitle  him  to  recover  the  damages 
and  penalty  under  the  statuta 

2.  Counsel  for  appellant  state  their  second 
proposition  as  follows:  "The  allegations  in 
the  complaint  are  Insufficient,  In  that  It  is 
nowhere  alleged  that  appellant  did  not,  with- 
in a  reasonable  time  after  demand  lielng 
made  therefor,  execute  certificates  of  dis- 
charge of  the  mortgages  set  forth  in  the  com- 
plaint" We  are  unable  to  agree  with  the 
counsel  in  this  proposition,  as  the  plaintiff 
seems  to  have  stated  his  cause  of  action 
quite  fully,  and  in  the  language  of  the  stat- 
ute. The  complaint,  in  this  respect,  seems 
to  be  a  clear  and  sufficient  statement  of  the 
facts.  The  claim  of  appellant  that  the  com- 
plaint should  have  stated  that  the  certifi- 
cate was  not  made  within  a  reasonable  time 
is  not  tenable.  The  complaint  states  when 
the  demand  was  made,  and  when  the  certifi- 
cate was  In  fact  delivered,  thus  placing  in 
possession  of  the  court  and  jury  all  the 
facts;  and  states  that  defendant  did  not  im- 
mediately furnish  the  ceitlficate.  The  an- 
swer sets  up  fully  that  the  certificate  was 
made  within  a  reasonable  time,  and  the 
court  left  that  question  to  the  Jury,  under 
proper  Instructions,  to  which  no  exceptions 
were  taken.  Evidence  tiavlng  been  given 
npon  this  question,  and  the  Jury  having 
been  fully  Instructed  upon  It,  their  verdict 
cures  any  defect  In  the  complaint,  if  there 
was  any.  The  question  in  this  case  was  a 
proper  one  for  the  Jury  to  settle  by  their 
verdict  upon  the  facts  proven  In  the  case. 
The  law  In  this  class  of  cases  is  very  clear- 
ly stated  by  the  supreme  court  of  Connecti- 


cut In  Lockwood  v.  Assn.>ance  Co.,  47 
Conn.  568,  the  court  says:  "It  is  evident 
from  all  the  authorities  that  the  words 
forthwith'  and  'immediately'  are  not  to  re- 
ceive a  literal  construction.  Some  time  must 
necessarily  be  given.  Some  cases  require 
more  time,  some  less.  To  undertake  to  say 
as  matter  of  law  what  shall  and  what  shall 
not  be  regarded  as  reasonable  time  must 
necessarily  be  attended  with  great  difficulty. 
Extreme  cases  flther  way  may  easily  be  de- 
termined. Between  them  there  Is  a  wide 
belt  of  deliatable  ground,  and  cases  falling 
within  It  are  governed  so  much  by  the  pecul- 
iar circumstances  of  each  case  that  It'  Is 
much  better  to  determine  the  matter  as  a 
question  of  fact  The  court  In  the  present 
case  very  properly  submitted  it  to  the  Jury, 
and  we  cannot  say  that  the  verdict  was 
wrong.  »  »  •  Whether  the  time  taken 
was  reasonable  or  unreasonable  was  a  ques- 
tion peculiarly  within  the  province  of  the 
Jury  to  determine."  As  to  construction  |rlv- 
en  to  the  term  "Immediately,"  see,  also, 
Trask  v.  Insurance  Co.,  20  Pa.  St  108;  Eld- 
wards  V.  Insm-ance  Co.,  75  Pa.  St  378;  As- 
surance Co.  V.  Burwell,  41  Ind.  460;  New 
York  Cent  Ins.  Co.  v.  National  Protection 
Ins.  Co.,  20  Barb.  4C8;  Huff  v.  Babbott  14 
Neb.  150,  15  N.  W.  230;  Hepler  v.  State,  43 
Wis.  479. 

3.  The  third  proposition  of  appellant's 
counsel  Is  stated  as  follows:  "The  con- 
tract, being  by  its  terms  one  to  be  perform- 
ed in  the  state  of  Iowa,  must  be  governed 
by  the  laws  of  Iowa,  and  not  by  the  laws 
of  South  Dakota."  The  notes  and  mort- 
gages were  made  In  Dakota,  and  the  notes 
were  made  payable  to  "Fidelity  Loan  and 
Trust  Company,  at  their  office  in  Storm  Lake, 
Iowa."  But  In  the  same  note  is  the  follow- 
ing provision:  "It  Is  agreed  that  this  note 
is  executed  under,  and  is  to  be  construed  by, 
the  laws  of  Dakota."  Assuming  that  it  was 
competent  for  the  parties  to  make  such  an 
agreement,  this  stipulation  seems  to  be  an 
answer  to  the  appellant's  proposition. 

4.  Appellant's  fourth  proposition  Is  as  fol- 
lows: "No  obligation  rested  upon  appellant 
to  execute  and  deliver  certificates  of  satis- 
faction until  such  certificates  had  been  pre- 
sented to  it  by  respondent."  The  only  ob- 
jection taken  to  the  certificate  of  discharge 
the  defendant  was  requested  to  execute  is 
that  in  the  acknowledgment  the  corporation 
is  not  mentioned,  the  blank  for  the  acknowl- 
edgment being  such  aa  Is  usually  filled  up 
for  a  natural  person.  The  filling  of  this 
blank,  however,  is  the  ordinary  duty  of  the 
notary,  and  we  may  presume  that,  had  the 
certificate  been  signed  properly  by  the  de- 
fendant, the  notary  would  have  made  out 
the  proper  certificate,  which,  as  such  notary, 
he  would  have  been  required  to  make. 

5.  Appellant's  fifth  proposition  Is  as  fol- 
lows: "It  appears  from  the  evidence  that 
the  mortgage  in  controversy  had  been  as- 
signed by  appellant  before  the  date  of  the 
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alleged  demands  for  certificates  of  eetisfac- 
tion  thereof,  and  tlie  demand  should  conse- 
Quently  have  been  made  of  the  assignee  of 
the  mortgage^  and  not  of  appellant"  In 
answer  to  this  propositiOD  it  is  proper  to 
state  that  no  assignment  had  been  recorded, 
and  therefore,  so  far  as  disclosed  by  the 
record,  the  defendant  was  the  proper  party 
to  make  the  certificate;  and  it  appeared  from 
the  evidence  of  the  plaintiff  that  he  had 
never  be«i  luftRmed  of  such  assignment,  and 
had  paid  all  Interest  and  principal  due  on  the 
notes  to  the  defendant,  without  any  knowl- 
edge ot  sudi  assignment  The  mortgagee, 
upon  receiving  a  mortgage,  assumes  the  stat- 
utory and  Implied  liability  of  discharging  the 
same  upon  full  i>aymmt  of  the  debt  secured 
thereby;  and  he  can  only  relieve  himself 
from  this  liability  by  assigning  such  mort- 
gage to  an  assignee  who  is  not  only  vested 
with  power  to  discharge  such  mortgage,  but 
whose  assignment  is  legally  recorded.  In  or- 
der that  he  may  properly  discharge  the  same 
of  record,  and  who  thereby  becomes  legally 
liable  to  the  mortgagor  In  case  he  neglects 
or  refuses  to  so  discharge  the  same  upon  full 
payment  This  the  m<Htgagee  can  only  do 
by  delivering  to  the  assignee  a  properly  ac- 
knowledged assignment  which  shall  be  duly 
reoorded,  for  until  such  assignment  is  re- 
corded the  mortgagee  is  the  only  party  that 
can  properly  discharge  the  mortgage  of  rec- 
ord. A  discbarge  executed  by  an  assignee 
imtU  his  assignment  is  recorded  would  be 
unavailing  as  a  disdiarge  of  the  mortgage, 
and  still  leave  the  mortgage  an  apparently 
substistlng  lien  vpoD  the  property,  so  far  as 
disclosed  by  tlie  record,  ir,  therefore,  the 
mortgagee  desires  to  relieve  himself  of  his 
liability,  fixed  by  statute,  and  assumed  by 
taking  the  mcHtgage^  to  the  mortgagor,  it  be- 
comes his  duty  to  see  that  not  only  a  prop- 
erly executed  and  adcnowledged  aasignioent 
Is  delivered,  but  he  must  also  see  that  It  is 
properly  recorded,  in  order  that  the  assignee 
may  not  only  be  vested  with  full  power  to 
properly  discharge  the  mortgage,  but  be- 
comes legally  liable  to  the  mortgagor  to  do 
so  upon  payment  of  the  amount  due.  Until 
this  is  done,  the  legal  liability  of  the  mort- 
gagee continues,  and  he  is  subject  to  the 
penalty  prescribed  by  the  statute.  If  this 
were  not  so,  the  mortgagor  would  be  without 
remedy,  as  the  assignee,  however  wlUing  to 
discharge  the  mortgage,  might  by  reason  of 
the  loss  or  destruction  of  his  assignmeBt, 
which  had  not  heea  recorded,  be  unable  to 
discbarge  it  ot  record,  and  the  mortgage 
would  remain  a  cloud  upon  the  mortgagor's 
title  until  barred  by  the  statute  of  limita- 
tions. It  may  be  said  the  mortgagee  does 
not  possess  the  legal  or  moral  right  to  dis- 
charge the  mortgage  after  he  has  trans- 
ferred it  to  another.  He  may  not  have  that 
right  until  the  mortgage  shall  have  been 
fully  paid,  and  ha  has  the  consent  of  the 
assignee  to  discharge  It;  but  when,  by  his 
own  neglect,  or  that  of  his  aaaigne^  the  as- 


signment Is  not  recorded,  he  must,  at  Us 
peril,  see  that  the  mortgage,  upon  payment 
is  properly  discharged.  Perkins  v.  Matte- 
son,  40  Kan.  165,  19  Pac.  033;  Low  v.  Fox, 
S6  Iowa,  221,  8  N.  W.  131.  Ib  the  former 
case,  which  was  very  similar  in  its  focts  to 
the  case  at  bar.  the  court  says:  '^he  de- 
fendant, F.  M.  Perkins,  was  the  mortgagee, 
■as  well  as  the  payee,  of  the  notes,  whatever 
may  have  been  his  real  Interest  ther^n;  and 
these  notes  and  this  mortgage  were  wholly 
paid  and  satisfied,  and  .a.  demand  made  for 
the  release  of  the  mortgage,  and  all  this  long 
before  this  action  was  commenced.  And 
during  all  this  time,  and  at  the  time  when 
this  action  was  commenced  and  afterwards, 
the  records  of  Phillips  county  apparently 
showed  that  the  defendant,  Perkins,  was  the 
owner  and  holder  of  the  notes  and  mortgage, 
and  the  plaintiff,  Ifatteson,  had  no  knowl- 
edge of  anything  to  the  contrary,  or  at  most 
he  had  no  knowledge  that  the  notes  am) 
mortgage  had  ever  been  assigned  or  trans- 
ferred to  Hunt  •  •  •  We  think  the  defend- 
ant is  liable  in  this  caae,  and  he  is  llaUe  be- 
cause he  failed  to  have  the  mortgage  rtieaaed 
of  record  within  a  reasonable  time  after  the 
same  had  been  paid  and  saUsfied.  Of 
course,  a  mortgagee  may,  when  he  assigns  or 
transfers  hia  interest  in  the  mortgage,  so 
protect  himself  against  future  liability  or  re- 
sponsibility for  any  failure  on  his  part  or  on 
the  part  of  others  to  release  the  mortgage 
of  record  when  the  same  has  been  paid  or 
satisfied,  that  he  will  never  become  liable 
or  responsible  for  any  such  failure;  and  this 
he  nmy  do  by  simply  executing,  acknowleuK- 
ing,  and  having  recorded  a  proper  assign- 
ment of  the  mortgage^  But  nothing  of  tbis 
Idnd  was  done  in  tbis  case,  nor  was  any  no- 
tice of  any  kind  given  to  the  mortgagor  of 
any  change  In  the  ownership  of  the  notes 
or  the  mortgage,  nor  did  the  mortgagor  re- 
ceive any  meh  notice  from  any  aource." 

6.  The  appellant's  sixth  propositian  is  stat- 
ed by  counsel  as  follows:     "^be  purpmted 
demand  having  been  made  by  a  letter  writ- 
ten by  respondent  at  Sioux  Falls,  South  Da- 
kota, and  mailed  to  appellant  and  received 
by  it  at  Sioux  City,  Iowa,  Is  not  a  sufficient 
demand  under  the  statute,  for  the  reason 
that  no  extraterritorial  force  can  be  given 
to  the  penal  laws  of  the  state  of  South  Dit- 
kota."    There  Is  great  fbrce  in  this  proposi- 
tion.    It  seems  to  be  well  settled  that  tbe 
penal  laws  of  a  state  have  no  force  beyonil 
I  the  boundaries  of  the  state  In  which  tbev 
;  exist     Scovllle  v.   Canfield.   14  Johns.  338; 
'■  Story,  Const   Law.  {  (£21;    Plash  t.   Conn. 
109  D.  S.  3TG.  3  Sup.  Ct  263:   Coal  Co.  v. 
I  KUderhouse.  87  N.   Y.  430;    Henry   v.   Sar- 
gent  13  N.  H.  321;   Wisconsin   v.    Pelican 
I  Tna  Co..  127  U.  S.  290,  8  Sup.  Ct  ISTO;   At- 
:  trill  V.  Huntington.  70  Md.  198,  16  AU.  «>1. 
I  That  no  action  under  the  statute  can  !>« 
maintained  until  there  has  been  a  demand 
I  and  refusal,  seems  to  be  settled  by  authnr- 
:  Ity.     HaU  r.  Hurd,  40  Kan.  74U,  21  Pac.  5S5; 
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2  Jones,  Mortg.  i  990;  Deeter  y.  Crosaley, 
26  Iowa,  180.  It  appears  from  the  record 
In  this  case  that  the  only  demand  made  up- 
on the  defendant  was  made  at  Sioux  Cl^, 
In  the  state  of  Iowa.  The  refusal  of  the  de- 
fendant was,  therefore,  made  at  said  Sioux 
City,  and  not  In  this  state.  Did  the  de- 
fendant by  that  act  incur  the  penalty  pro- 
vided by  our  statute?  We  thinli  not.  To 
bold  that  It  did  would  require  us  to  hold 
that  the  penal  laws  of  this  state  are  blndlnj; 
upon  residents  of  the  state  of  Iowa  while 
within  that  state,  when  an  act  Is  done  in 
violation  of  the  statute  law  of  this  state. 
We  cannot  so  hold. 

It  Is  contended  by  counsel  for  respondent 
that  the  mortgage  contract  was  made  in  this 
state,  upon  property  within  the  state.  This 
is  tnie,  but  It  in  no  manner  aids  the  respond- 
«ut  What  be  is  seeking^  to  recover  is  a 
jpenalty  imposed  l>y  the  statute  as  a  punish- 
ment for  the  refusal  to  give  a  certificate  of 
discharge  of  the  mortgage.  The  place  where 
the  contract  of  mortgage  was  made  Is  not 
material.  If  the  demand  had  been  made  in 
tills  state  upon  the  defendant,  and  It  had 
refused  to  make  the  certificate.  It  would 
bare  been  liable,  without  regard  to  where 
ttae  mortgage  was  executed,  as  it  would  hare 
subjected  Itself  to  the  penalty  by  the  terms 
of  the  statute  in  this  state.  But  the  statute 
is  purely  local,  and  limited  to  the  sovereign- 
ty and  domain  of  the  state. 

Our  conclusions  ate  that  the  demand. made 
In  Sioux  City,  without  the  limits  of  this 
state,  cannot  be  made  the  foundation  of  an 
action  under  the  statutes  in  this  state  for 
the  penalty  Imposed  by  the  statute.  A  fail- 
ure, therefore,  on  the  part  of  the  defendant, 
a  cltleen  of  Iowa,  to  comply  with  the  de- 
mand, did  not  render  it  liable  to  the  pen- 
alty prescribed  by  the  statute  of  this  state. 
The  damages  recovered,  however,  do  not 
come  within  the  rule.  They  are  not  Impos- 
ed as  a  penalty,  but  to  remunerate  the  party 
for  the  loss  actually  sustained  by  reason  of 
the  defendant's  neglect  to  perform  the  duty 
imposed.  So  far,  therefore,  as  damages  are 
given  by  this  Judgment,  we  are  of  the  opin- 
ion that  the  Judgment  Is  proper,  and  the 
plaintiff  was  entitled  to  recover  the  same. 
As  to  these,  it  was'  immaterial  where  the  de- 
mand was  made,  and  the  fact  that  it  was 
made  In  Iowa  is  no  defense  to  the  recovery. 
I'be  Judgment  must  therefore  be  modified 
by  striking  out  the  penalty  of  $200,  and,  as 
tlins  modified,  it  is  affirmed,  the  parties,  re- 
siiectlvely,  to  pay  tbelr  own  costs  of  this  ap-. 
peal. 

KESLLiAM,  J.  While  not  actively  dlssent- 
Inp:  from  the  conclusion  of  the  court,  I  am 
not  sufficiently  persuaded  that  it  is  right  to 
be  willing  to  concur,  and  particularly  as  to 
appellant's  fifth  proposition.  A  mortgagee 
wlio  has  parted  with  all  bis  interest  in  the 
debt  and  the  mortgage  securing  it  has  no 
moral  or  legal  right  by  virtue  of  his  former 


connection  with  It  to  discharge  tbe  same, 
even  though  he  may  be  satisfied  that  it  has 
been  paid.  He  may  have  no  relation  what- 
ever with,  or  knowledge  of,  the  present  own- 
er and  holder;  and  it  does  not  seem  right 
to  me  to  so  construe  the  law,  If  there  is 
reasonable  escape  from  it,  as  to  require  him, 
under  a  severe  penalty,  to  do  a  thing  which 
he  has  no  right  to  do.  It  appears  from  the 
language  quoted  in  the  fSregoing  opinion, 
the  Kansas  court  suggests  that  the  mort- 
gagee may  protect  himself  from  liability  for 
such  penalty  by  insisting  upon  making  and 
recording  a  written  assignment  when  he 
sells  the  mortgage.  This  would  often  be 
impracticable.  The  asslgrnment  does  not  be- 
come operative  until  dellveretl,  and  after  de- 
livery the  assigning  mortgagee  would  have 
no  control  over  It  It  would  seem  to  be 
more  logical  to  put  the  duty  of  releasing  the 
mortgage  upon  him  who  owns  it,  and  re- 
ceives the  payment  of  it.  Such  a  ruling 
would  accomplish  the  desirable  end  of  a  re- 
corded assignment  in  every  case  of  a  trans- 
fer, for  thus  only  could  the  assignee  put 
himself  In  position  to  properly  discharge  a 
mortgage  when  he  has  received  full  pay- 
ment for  It  He  would  take  and  record  an 
assignment  so  that  he  might  discharge  when 
paid,  knowing  that  not  to  do  so  would  leave 
him  without  power  to  make  a  good  dis- 
charge of  record,  and  thus  expose  himself  to 
the  penalty.  I  think  this  would  put  the  duty 
of  discharging  the  mortgage  where  it  prop- 
erly belongs. 


STATB  r.  ASHBBT  et  aL 

STATE  V.   SAVEBT  HOUSE  HOTEL  CO. 

(Supreme  Court  of  Iowa.    May  31,  1S95.) 

ImoxiOATiNO  LiQOOBS— Right  to  (Jeli/— Cokskxt 
OP  Voters — Doxies  op  Auditor. 
Under  Act?  25th  Gen.  Assein.  c  62,  |  17, 
providing  that  after  a  written  statement  of  the 
consent  to  the  sale  of  liqnor  in  towns  having 
over  5,000  inhabitants,  Kgaei  by  a  majority  of 
the  voters  residing  in  the  city,  sliall  have  Been 
filed  with  the  county  auditor,  the  payment  of  a 
certain  tax  shall,  on  certain  conditions,  be  a  bar 
to  a  prosecution  for  selling  liquor,  the  filiuK  of 
such  a  statement  by  the  auditor  is  not  a  judicial 
determination  of  its  sufficiency,  but  ia  a  mere  min- 
isterial act,  and  therefore  is  not  conclnsiTe  or  pri- 
ma facie  evidence,  on  a  collateral  attack,  of  the 
sufficiency  of  the  statement 

Appeal  from  district  court,  Polk  county; 
W.  A.  Spurrier,  Judge. 

Actions  to  enjoin  the  maintenance  of  nui- 
sance In  the  keeping  and  selling  of  intoxicat- 
ing liquor.  The  petitions  are  In  the  usual 
form,  showing  that  the  defendants  are  en- 
gaged In  selling,  and  keeping  with  Intent  to 
sell,  intoxicating  liquors,  in  violation  of  law, 
on  certain  lots  in  the  dty  of  Des  Moines,  with 
a  prayer  that  Injunctions  issue  to  restrain 
their  continuance.  The  answer,  in  each  case, 
is  in  two  divisions,  in  the  first  of  which  there 
are  admissions  that  the  defendants  are  keep- 
ing and  selling,  on  the  premises  described  in 
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tbe  petitions,  Intoxicating  liquors,  but  wltb 
denials  that  such  acts  are  In  violation  of  law. 
In  the  second  division  of  the  answers,  It  Is 
shown  that  written  statements  of  consent,  pur- 
porting to  have  been  signed  by  a  majority  of 
the  voters  residing  In  said  city,  who  voted 
at  the  last  preceding  general  election,  as  pro- 
vided In  section  20,  c.  62,  Acts  25th  Gen. 
Assem.,  were  filed  wltb  the  auditor  of  Polk 
county,  Iowa,  ^le  said  divisions  of  the  an- 
swers contain  a  further  showing  that  a  reso- 
lution of  consent,  for  each  of  the  said  de- 
fendants, for  such  sales,  was  regularly  adopt- 
ed by  the  city  council  of  the  city  of  Des 
Moines,  subsequently  to  the  filing  of  said  pe- 
tition of  consent,  and  the  same  was  filed  with 
the  auditor  of  said  county,  and  also  that  each 
of  said  defendants  had  filed  with  the  county 
auditor  a  statement  of  consent,  signed  by  all 
the  resident  freeholders  owning  property  with- 
in 50  feet  of  the  room  or  place  where  the 
sales  were  to  be  made,  and  also  that  a  bond 
had  been  filed  with  said  auditor  as  provided 
by  such  act  It  further  appears  that  tbe  de- 
fendants have  paid  the  tax  provided  for  by 
the  act.  To  the  second  division  of  the  an- 
swer there  was  a  demurrer,  which  the  court 
sustained,  and  from  the  rulings  the  defend- 
ants appealed. 

Cummms  &  Wright,  Ed.  T.  Morris,  and 
Gatch,  Conner  &  Weaver,  for  appellants.  J. 
J.  Davis  and  W.  G.  Harvlson,  for  the  State. 

GRANGER,  J.  By  a  stipulation,  the  same 
order  Is  to  be  made  in  the  two  cases,  and  In 
our  considerations  we  will  speak  alone  with 
reference  to  the  first-entitled  case. 

The  question  in  this  case  Is  of  general  im- 
portance, and  the  appeal  involves  a  construc- 
tion of  the  laws  passed  by  the  last  g^ieral 
assembly,  somewhat  changing  the  law  for  the 
suppression  of  Intemperance.  The  demurrer 
is  general,  and  hence  It  does  not  designate  the 
particular  as  to  which  the  answer  is  thought 
to  be  defective.  The  facts  pleaded  as  to  the 
filing  of  the  statement  of  consent,  the  resolu- 
tion of  consent,  the  consent  of  freeholders, 
and  jtbe  filing  of  the  bond,  are  to  comply  wltb 
the  provisions  of  chapter  62,  Acts  25th  Gen. 
Assem.  Before  that  act  the  law  of  the  state 
was  actually  prohibitive  of  the  sale  of  intoxi- 
cating liquors,  except  for  specified  purposes, 
and  tb&i  by  registered  pharmacists  only.  The 
law,  prior  to  the  act  in  question,  authorized 
both  criminal  and  civU  proceedings  for  its 
enforcement;  the  latter  method  being  by  in- 
junction, in  an  equitable  proceeding,  and  tbe 
imposition  of  severe  penalties  for  disobedi- 
ence. The  penalties  referred  to  are  only  im- 
posed as  a  result  of  Judicial  inquiry  and  Judg- 
ment. The  act  in  question  attempts  to  impose 
an  assessment  upon  every  person  engaged  in 
the  selling,  or  keeping  with  Intent  to  sell, 
Intoxicating  liquor,  except  pharmacists,  and 
the  following  are  l^e  first  two  sections  of  the 
act: 

"Section  1.  There  shall  be  assessed  against 
every    person,    partnership,    or   corporation. 


other  than  registered  pharmacists  holding  per- 
mits, engaged  in  selling  or  keeping  with  in- 
tent to  sell,  any  intoxicating  liquors,  and  npoa 
any  real  property  and  tbe  owner  therein, 
within  or  whereon  intoxicating  liquors  an 
sold,  or  kept  with  intent  to  sell  in  this  stau 
a  tax  of  six  hundred  dollars  per  annum.  All 
such  taxes  shall  be  a  perpetual  lien  on  aL 
property  both  personal  and  real,  used  in  or 
connected  with  the  business. 

"Sec.  2.  It  shall  be  the  duty  of  tbe  assessor 
of  each  township,  incorporated  town  or  dtj. 
in  the  months  of  December,  March,  June  acd 
September  of  each  year,  to  return  to  the  acdl- 
tor  of  each  county  a  list  of  places  with  name 
or  occupant  or  tenant,  and  owner  or  agent 
where  intoxicating  liquors  are  sold,  or  lup: 
for  sale  as  herein  contemplated,  with  a  de- 
scription of  the  real  property  wherein  ia 
whereon  such  traffic  Is  conducted." 

The  sections  following,  to  and  including  mc- 
tlon  15,  provide  only  for  the  levy  and  colla- 
tion of  the  tax  imposed  by  the  sections  quoted, 
and  to  what  funds  tbe  tax  shall  be  appiieil 
when  collected.  Tbe  following  is  secnon  IS 
of  the  act:  "Nothing  In  this  act  contained, 
shall  be  in  any  way  construed  to  mean  ttat 
the  business  of  the  sale  of  Intoxicating  liqncn 
is  in  any  way  legalized,  nor  is  tbe  same  to 
be  construed  in  any  manner  or  form  as  a 
license,  nor  shall  tbe  assessment  or  paymect 
of  any  tax  for  the  sale  of  liquors  as  af(H«- 
said,  protect  tbe  wrongdoer  from  any  penaltr 
now  provided  by  law,  except  that  on  oontfi- 
tlons  hereinafter  provided  certain  penalties 
may  be  suspended."  If  there  be  no  other  pro- 
visions of  the  act,  its  effect  would  be,  dearly, 
to  impose  on  the  Illegal  traffic  tbe  burden  d 
the  tax  thus  imposed,  without  any  relief  viu- 
ever  from  the  provisions  of  the  prior  la^ 
as  to  penalties  for  its  violation.  Tbe  dt;  o.' 
Des  Moines  Is  one  of  more  than  5.000  is- 
habltants,  and  the  act  has  provisions  aloae 
applicable  to  such  dties.  Tbe  following  is  a 
part  of  section  17:  "In  any  city  of  five  tboo- 
sand  or  more  inhabitants,  the  tax  hereintie- 
fore  specified  may  be  paid  quarterly  Ui  ad- 
vance on  the  first  days  of  Jannary,  Apra, 
July,  and  October  of  each  year,  and  after  a 
written  statement  of  consent  signed  b;  a 
majority  of  the  voters  residing  in  said  city 
who  voted  at  the  last  general  election,  shai! 
have  been  filed  with  the  county  anditor,  soct 
payment  shall  upon  the  following  conditions, 
be  a  bar  to  proceedings,  under  the  suitct? 
prohibiting  such  business.  (1)  The  person  ap- 
pearing to  pay  tbe  tax  shall  file  wltb  tte 
county  auditor,  a  certified  copy  of  a  resole- 
'tlon  regularly  adopted  by  the  dty  oounci. 
consenting  to  such  sales,  and  a  written  stat^ 
ment  of  consent  from  all  tbe  resident  frN- 
holders  owning  property  within  fifty  feet  ct 
the  premises  where  said  business  la  carried 
on.  But  in  no  case  shall  said  business  be 
conducted  within  three  hundred  feet  of  an.T 
church  or  school  bouse.  (2)  He  shall  file  «ritk 
the  county  auditor  to  be  approved  by  the 
cl^rk  of  the  district  court,  a  bond  in  the  su:* 


Digitized  by 


Uoogle 


Iowa.) 


STATE  B.  ASHEUT. 


559 


of  three  thousand  dollars  conditioned  npon  the 
faithful  observation  of  all  provisions  of  this 
act,  and  for  the  payment  of  any  and  all  dam- 
ages that  may  result  from  the  sale  of  Intoxi- 
cating liquors  npon  the  premises  occupied  by 
the  obligator.  Said  bond  shall  be  signed  by 
himself  ns  principal  and  by  two  sureties  who 
shall  qualify  each  in  double  the  amount  of 
bond,  and  neither  of  whom  shall  be  surety 
on  any  other  like  bond."  The  other  subdi- 
visions 'Of  the  section  are  as  to  the  manner 
of  selling,  and  to  whom  sales  may  be  made. 
Tlie  answer  assailed  by  the  demurrer  Is  an 
attempt  to  plead  the  conditions  of  section  17 
so  as  to  be  "a  bar  to  proceedings  under  the 
statute  prohibiting  such  business."  The  con- 
tention arises  as  to  the  duty  of  the  auditor 
in  receiving  and  filing  the  statement  of  con- 
sent It  will  be  seen  that  the  answer  does 
not  aver  that  the  statements  of  consent  are 
signed  by  a  majority  of  the  voters  of  the 
city  of  Des  Moines,  bat  the  statements  are 
filed  purporting  to  be  so  signed.  App^ant'a 
claim  is  that  it  is  the  duty  of  the  auditor, 
before  filing  a  statement,  to  determine  its 
sufficiency  as  such,  and  that  when  filed  the 
act  becomes  conclusive,  and  that  defendant 
need  only  plead  the  facts  as  they  appear, 
and  that  he  is  not  required  to  plead  and  show 
the  actual  facts  as  to  the  sufficiency  of  the 
statement:  that  is,  that  the  signatures  are 
sufficient  In  numbers,  and  these  of  persons 
qualified.  It  seems  to  be  the  thought  of  ap- 
pellant that  the  act  of  the  auditor  Is  so  far 
judicial  that  the  public  is  bound  by  It,  when 
the  other  conditions  of  the  law  are  complied 
with.  In  argument  it  is  said  by  appellant: 
"Three  questions  are  presented  by  the  as- 
signment of  errors:  First  tHA  the  county 
auditor  have  authority  to  determine  the  valid- 
ity or  sufficiency  of  the  petition  or  statem«it 
of  consent?  Second.  Was  such  determina- 
tion conclusive  when  assailed  collaterally,  no 
fraud  being  alleged?  Third.  Were  the  offi- 
cial acts  of  the  pnbUc  officers  referred  to, 
which  are  set  forth  in  the  answer,  presump- 
tive evidence  In  the  pending  cases  that  the  act 
in  question  was  in  force  in  the  city  of  Des 
Moines  from  and  after  May  16,  1894  r'  The 
third  proposition,  in  Ita  letter,  is  broader  than 
the  othw  two,  by  its  reference  to  "public 
officers  referred  to"  in  the  answer.  The  ar^ 
gument  upon  the  proposition  is  no  broader, 
and  makes  no  claim  that  the  statements  of 
consent  are  in  any  sense  conclnsive,  or  of 
prima  facie  validity,  except  in  so  far  as  they 
are  rendered  so  by  the  acts  of  the  county 
auditor  with  reference  to  them.  Some  lan- 
guage of  the  trial  court,  and  the  manner  of 
pres«iting  the  case  here,  has  led  us  to  think 
that  it  Is  presented  in  this  court  with  a  view 
only  to  determine  the  legal  significance  of  the 
acts  of  the  county  auditor,— that  is,  how  far 
such  acts  are  conclusive  as  to  the  validity  of 
such  statements,— and  hence  we  limit  our 
considerations  to  accord  with  that  view. 

After  a  careful  reading  of  the  record  and 
«rgiimaits,  we  are  not  able  to  concur  io  the 


view  that  the  acts  of  the  county  auditor  are  in 
any  way  determinative  of  the  sufficiency  or 
validity  of  the  statements  of  consent.  It  is 
true  that  in  the  auditor's  office  are  the' poll 
books  containing  the  names  of  the  voters  of 
the  city  at  the  last  preceding  election,  so  that 
a  comparison  of  names  could  be  made  by  the 
auditor;  but  both  the  statements  of  consent 
and  the  poll  books  are  public  records,  and  as 
accessible  to  others  as  to  him  for  such  pur- 
pose. The  law  in  no  way  enjoins  upon  the 
auditor  a  duty  in  regard  to  such  statements, 
except  to  file  them.  Such  an  act,  done  upon 
such  authority,  has  no  judicial  significance. 
It  is  a  mere  ministerial  act  designed  to  place 
the  instrument  before  the  public  so  that  notice 
may  be  token  of  it,  and  acts  done  with  ref- 
erence to  it,  as  the  letter  and  spirit  of  the 
law  will  warrant  The  law  seems  to  contem- 
plate that  these  statements  shall  be  signed  by 
those  only  who  voted  at  the  last  general  elec- 
tion in  the  city.  The  county  auditor  might 
be  a  person  not  a  resident  of  the  city,  with  no 
acquaintance  or  facilities  whatever  for  knowing 
or  determining  the  identity  of  the  signers  with 
the  voters,  except  such  as  are  afforded  by  the 
affidavits  requhred  to  the  statements  and  the 
public  records;  and,  as  we  have  said,  such 
facIlltieB  are  as  available  to  others  as  to  him. 
We  do  not  discover  a  reason  why  the  auditor 
should  be  charged,  because  of  a  simple  re- 
quirement to  receive  and  file  a  paper  in  his 
office,  with  the  duty  of  knowing  that  it  is  ac- 
tually what  it  purports  to  be.  Of  course,  he 
would  not  be  justified  In  filing,  as  such  a 
statement,  what  was  manifestly,  on  its  face, 
not  one.  In  filing  such  a  paper  the  officer  is 
guided  by  the  general  rule  to  observe  the  in- 
strument, and  know  that  it  conforms  to  the 
requirements  of  the  law  for  filing,  in  so  far 
as  the  face  of  the  instrument  will  or  should 
indicate  the  focts;  but  he  is  not  required  to 
make  collateral  inquiries  to  know  that  what 
appears  on  the  face  of  the  instrument  is  gen- 
uine, nor  is  he  requhred  to  go  beyond  what  he 
may  be  legally  presumed  to  know  as  to  the 
facts  essential  to  render  the  Instrument  valid, 
such  as  that  the  number  of  names  on  the 
statements  la  equal  to  the  number  required  by 
the  law  88  signers.  If  the  statements  appear 
to  be  properly  signed,  the  ffiing  is  warranted. 
Appellant  attaches  much  Importance  to  the 
rulings  of  this  court  In  cases  where  the  city 
council  and  the  trustees  of  incorporated  towns 
and  of  townships  are  authorized,  upon  the 
presentation  of  petitions  signed  by  one-third  of 
the  resident  taxpayo's,  to  order  an  election  to 
vote  aid  to  the  construction  of  railways.  This 
court  has  held  that  when  a  petition  Is  pre- 
sented in  such  a  case,  and  the  council  or  trus- 
tees have  passed  upon  the  sufficiency  of  it, 
and  ordered  the  election,  and  the  tax  has  been 
voted  and  levied,  the  validity  of  the  tax  can- 
not be  assailed  on  the  ground  that  the  peti- 
tion was  not  properly  signed.  Substantially 
the  same  rule  has  been  applied  to  the  action 
of  a  board  of  supervisors  In  passing  upon  the 
sufficiency  of  a  petition  for  an  order  calling  an 


Digitized  by 


Uoogle 


£60 


NORTHWESTERN  RErORTER,  Vol.  C3. 


(lutva. 


election  to  rote  on  die  qnestlon  of  relocating 
a  county  seat.  The  action  of  the  board  has 
tieen  held  condnsiTO  as  to  the  sufficiency  of 
such  a  petition.  See  Ryan  v.  Yarga,  37  Iowa, 
78;  Luce  v.  Fensler.  85  Iowa,  596,  52  N.  W. 
517;  Baker  t.  Board,  40  Iowa,  226;  Herridc 
T.  Carpenter,  54  Iowa,  340.  6  N.  W.  574.  The 
law  as  to  voting  aid  to  railroads,  under  which 
the  holding  was  made,  provides  that  "Wben- 
-ever  a  petition  shall  be  presented  to  the  coun- 
cil or  the  trustees  •  •  •  signed  by  one- 
third  of  the  resident  taxpayers  •  •  •  ask- 
ing that  the  question  of  aiding  in  the  con- 
fitructlon  of  any  railroad  be  submitted  to 
the  voters  thereof,  it  shall  be  the  duty  of  the 
trustees  or  council  *  *  *  to  immediately 
^ve  notice  of  a  special  election,"  etc.  The  law 
-does  not,  in  terms,  require  the  council  or  tru»- 
tees  to  determine  the  question  of  the  suffi- 
ciency of  such  a  petition.  But  such  a  duty  de- 
volves on  them  by  a  clear  implication  of  the 
law.  The  law  provides  that  the  petition  in 
such  a  case  sliall  be  presented  to  the  trustees 
or  council  for  its  action  In  pursuance  of  it  It 
is  required  to  act  upon  certain  conditions,  and 
manifestly  it  should  inquire  whether  or  not  the 
conditions  exist,  before  acting.  No  other  pro- 
vision is  made  for  the  determination  of  such  a 
question.  These  same  considerations  apply  to 
the  action  of  a  board  of  supervisors  in  deter- 
mining the  sufficiency  of  petitions  asking  a 
vote  on  questions  of  rdocating  county  seats. 
These  petitions  are  presented  to  such  boards 
as  a  boaia  for  their  action,  if  the  petitions  ore 
sufficient.  Such  petitions  have  no  other  pur- 
pose than  to  invoke  such  action,  and  they  are 
Addressed  to  such  tribunals.  These  state- 
ments of  consent  are  no  Inore  to  the  auditor 
than  to  any  other  county  officer,  except  that 
be  is  to  file  and  preserve  them  as  public  doc- 
uments. By  a  provision  of  the  act  in  question, 
the  consent  to  sell  granted  by  the  resolution 
of  the  city  council  may  be  withdrawn  by  a 
petition  signed  by  a  majority  of  the  legal 
voters  of  the  city  who  voted  at  the  last  gen- 
eral election.  The  query  Is  presented,  if  a 
petition  withdrawing  consent  is  ffied,  whose 
-duty,  is  it  to  determine  its  sufficiency?  This 
query  is  presented  in  support  of  appellant's 
claim,  and  we  should  exercise  care  not  to  de- 
termine questions  in  advance  of  submission, 
bnt  we  may  say  that  we  do  not  now  see  that 
it  would  devolve  such  a  duty  upon  the  auditor. 
It  ia  said  by  appellant,  in  argument:  "If  a 
petition  of  that  character  ia  ffied  with  the 
auditor,  may  he  refuse  to  examine  it,  disre- 
gard it,  and  go  on  listing  property  for  taxa- 
tion, approving  bonds,  and  otherwise  execut- 
ing the  provisions  of  chapter  62?"  This  query, 
with  other  remarks  in  argument,  indicate  to 
us  that  the  appellant's  view  is  that  the  state- 
ment of  consent  operates  to  relieve  parties 
"who  have  complied  with  the  conditions  of  sec- 
tion 17  from  the  payment  of  the  tax.  This  is 
a  misapprehension  of  the  terms  of  the  law. 
Nothing  excuses  a  seller  from  the  payment  of 
the  tax.  The  observance  of  the  provisions  of 
■section  17  only  operates  as  a  bar  to  prosecu- 


tions under  tbp  provisions  of  prior  laws;  and, 
when  a  petition  of  withdrawal  of  consent  ii 
filed  with  the  auditor,  we  do  not  see  that  his 
duties  are  changed  because  of  It  He  Is  not 
charged  with  the  enforcement  of  the  prohib- 
itory law,  nor  is  it  bis  duty  to  approve 
bonds,  under  the  provisions  of  the  act  we  are 
considering.  Bonds  that  are  to  be  approved 
are  to  be  filed  with  him,  in  compliance  with 
section  17.  but  he  hat  no  other  duty  iu  re- 
gard to  them.  Nor  do  we  see,  from  a  careful 
rending  of  chapter  62,  that  the  auditor  is  char- 
ged with  any  duty  in  executing  its  provisions, 
oxcrept  as  to  the  collection  of  taxes,  and  that 
duty  has  no  reference  to  the  issues  of  this 
case,  for  it  is  the  same  regardleas  of  state- 
ments ffied 

We  concur  in  the  conclusion  that  the  act  of 
the  auditw  in  ffiing  the  statements  of  con- 
sent has  no  significance,  as  bearing  on  their 
sufficiency.  As  to  what  effect  should  be  given 
to  the  statements  whoi  filed  in  full  conformity 
to  the  law,  or  to  the  acts  of  others  who  have 
duties  to  perform,  or  may  have,  in  pursuance 
of  them,  we  neither  consider  nor  determine. 
This  conclusion  accords  with  the  action  of  the 
district  court  and  Its  Judgment  is  affirmed. 

KINNE),  J.  I  concur  in  the  foregoing  opin- 
ion, but  do  not  wish  to  be  understood  as  in 
any  manner  recognizing  the  constitntionalitj 
of  so  much  of  the  law  as  Is  therein  considered. 


KEA'n.ET  V.  ILLINOIS  CENT.  R.  CO. 
(Supreme  Court  of  Iowa.    May  22.  1893.) 

NeOUOENCE— IXJDHT   TO   EMPLOYE— ISSTKCCTIOSl 
— I«tmT  TO  RAn-ROAD  Empiotb. 

1.  In  an  action  for  injuries  caused  hj  tbt 
wreckinK  of  a  train  while  crossing  a  bridge  which 
wag  in  the  course  of  construction,  evidence  of  the 
condition  of  tlie  bridge  on  the  day  iwfore  the  ac- 
cident was  not  admi^bie. 

2.  Evidence  as  to  what  constitutes  a  com- 
pleted bridge  is  admisrible  in  an  action  against  i 
railroad,  company  for  injuries  resulting  from 
tile  use  of  a  bridge  while  in  the  course  of  construc- 
tion. 

3.  Where  no  part  of  the  charge  contained  • 
statement  of  the  issnes,  and  the  statement  in  the 
petition  was  such  as  to  involve  complicated  qui^- 
tions  as  to  the  defendant's  iial>iiity,  a  parasn^vb 
of  the  charge,  directing  the  jury  to  the  petition 
for  the  "particular  statement  of  fact  upon  which 
the  plaintiff  must  recover,  if  he  is  entitled  to  re- 
cover at  all,"  was  prejudicial  error. 

4.  Where  it  was  shown  that  the  decedent. 
at  the  time  of  the  accident  causing  hia  death,  was 
engaged,  under  the  direction  of  defendant's  fore- 
man, in  building  a  wall,  which  formed  no  part 
of  the  bridge  causing  the  accident  and  that  the 
actual  work  on  the  bridge  was  under  the  direction 
of  another  foreman,  a  diarge  that  it  was  "the 
duty  of  the  person  who  was  in  charge  of  the  m  n, 
including  the  deceased,  or  the  several  perswnj 
having  control  of  'he  different  parts  of  the  worli 
of  the  rebuilding  and  repairing  the  bridge,  to 
know  the  condition  of  the  bridf^,  and  its  abilit; 
to  support  the  approaching  train,  and  to  flag  of 
give  warning  to  the  approaching  train  in  time  to 
stop  the  same,"  was  etrar, 

5.  Code,  §  1307,  providing  that  railroad  com- 
panies shall  be  liable  to  their  employes  for  dtui- 
ages  resulting  from  the  neglisrence  or  willful 
wrongs  of  their  agents  and  servants,  readers  tliea 
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lo  liable  to  any  empIoyS  engaged  in  work  whtefc 
izpoiei  him  to  the  dangen  pecnliar  to  the  opera- 
JoD  of  a  railroad. 

6.  Under  auct  atatnte,  a  railroad  company  is 
iable  for  the  death  of  an  employe  who,  while  en- 
raged in  building  a  retaining  wall  along  the  em- 
MmknicDt,  was  klUed  by  the  wrrck  ol  a  freight 
xain,  resulting  ft«m  the  negligence  of  an  engineer 
n  ruDDing  the  trafai  at  a  high  rate  of  speed  across 
ID  adjacent  unfinldiad  bridge. 

Appeal  from  district  court,  Dubuque  coun- 
.•y;  J.  J.  Ney,  Judge. 

The  plaintiff  Is  adminiBtrator  of  the  es- 
Ate  of  Robert  Keatley,  deceased.  This  ac- 
ion  ^as  brought  to  recover  damages  of  the 
lefendant  for  causing  the  death  of  the  de- 
feased, which  occurred  by  reason  of  a  rail- 
-oad  car  on  the  defendant's  road  leaving 
:be  traclc,  and  tipping  over,  and  falling  on 
ilm.  There  was  a  trial  by  Jury,  which  re- 
lulted  in  a  verdict  and  Judgment  for  the 
>lalntlff.    Defendant  appeals.    Reversed. 

,W.  J.  Knight  and  Hubert  O'Donnell,  (or 
ippellant   J.  H.  Shields,  for  appellee. 

ROTHKOCK,  J.  1.  The  deceased  was  kltt- 
^d  on  the  24th  day  of  October,  1880,  at  a 
)ridge  on  the  line  of  defendant's  road  near 
he  city  of  Dubuque.  It  appears  from  the 
■ecord  that  at  that  time  the  defendant  was 
•ngnged  In  replacing  a  wooden  bridge  across 
I  creek  with  an  Iron  structure.  The  new 
>rldge  was  about  70  feet  long,  was  a  single 
ipan,  and  each  end  rested  on  stone  abut- 
nents.  At  the  time  of  the  accident  there 
vere  two  gangs  of  men  at  work  on  and  near 
be  bridge.  Each  body  of  men  was  under 
I  separate  foreman.  One  wa^  known  as  the 
'sitone  gang."  The  abutments  of  the  bridge 
vere  fully  completed,  and  the  stone  gang 
rere  not  at  work  on  the  bridge  proper, 
nbey  were  engaged  In  building  a  retaining 
vail  from  the  end  of  one  of  the  abutments, 
o  protect  the  embankment  and  trestle  east 
if  the  bridge.  The  other  employes,  known 
IS  the  "Iron  gang,"  were  employed  In  com- 
peting the  superstructure  of  the  bridge,  and 
lad  so  far  progressed  with  the  work  that  It 
vas  expected  it  would  be  finished  the  next 
lay.  The  bridge  was  on  the  main  line  of 
lefendant's  railroad  from  Dubuque  to  Sioux 
Jity,  and  during  the  time  that  the  change 
ras  being  made  In  the  bridge  the  traflSc 
ver  the  road  continued,  the  trains  passing 
>ver  the  new  structure  before  It  was  com- 
tletpd.  The  stone  gang  used  a  derrick  to 
nisu  the  stone  for  the  construction  of  the 
etnlning  wall.  This  derrick  was  located  be- 
ween  the  retaining  wall  and  the  railroad 
rack,  and  there  Is  no  claim  that  it  was  not 
iroi>erly  placed  to  do  the  work  at  which  they 
rcre  employed.  The  deceased  was  a  boy, 
bout  15  years  old,  and  was  employed  as  one 
f  tbe  stone  gang.  His  service  consisted  of 
arrying  and  serving  the  men  with  driuking 
irater,  and  in  such  oth^r  work  as  be  was 
Irected  to  do  by  tbe  foreman.  At  the  time 
f  tbe  accident  he  was  on  tbe  platform 
rbere  the  derrick  was  k>cated,  at  tbe  east 
v.63N.w.no.6— 36 


end  of  the  bridge.  A  freight  train  approach- 
ed from  the  west.  There  were  20  loaded 
cars  in  the  train.  The  engine  and  10  cars 
passed  safely  over  tbe  bridge.  The  next  two 
cars  went  oS  the  track,  but  passed  along 
over  the  tiee  beyond  the  east  abutment, 
and  fell  over  on  the  derrick  platform,  and 
killed  the  deceased.  The  superstructure  or 
Ironwork  of  the  bridge  was  pushed  east  off 
the  west  abutment,  and  dropped  into  the 
stream  below.  Some  of  the  cars  went  down 
with  the  bridge,  and  the  rear  end  of  the 
train  remained  standing  on  tlie  west  ap- 
proach. These  are  the  undisputed  facts  at- 
tending the  death  of  the  deceased.  The 
right  to  recover  damages  is  based  on  the  al- 
leged negligence  of  defendant's  employes, 
and  tbe  negligence  charged  is  set  forth  in  the 
petition  In  these  words:  "That  at  tbe  time 
tbe  bridge  was  but  partially  completed;  that 
the  ends  of  the  same  were  resting  on  abut- 
ments about  seventy  feet  apart;  that  tbe 
bridge  was  not  supported  or  held  in  place 
by  guys,  rods,  or  other  supports;  that  tbe 
rails  of  the  track  crossing  the  same  were  not 
securely  spiked  to  the  tl^s,  but  were  negli- 
gently and  carelessly  allowed  to  lie  In  a 
loose,  nnsplked,  and  insecure  condition  for 
the  passage  of  trains  thereon;  that  said 
bridge,  In  its  unfinished  and  insecure  condi- 
tion, with  the  loose  and  unfastened  raits 
thereon,  was  negligently  and  carelessly  al- 
lowed to  lie  and  remain  In  such  dangerous 
and  insecure  condition;  that  while  decedent 
was  employed  on  and  about  the  same,  where 
his  duty  called  bim  to  be,  and  while  said 
bridge  and  the  ties  and  rails  thereon  were 
in  said  insecure  and  dangerous  condition,  a 
heavy  freight  train  was  negligently  and  at 
a  high  and  dangerous  rate  of  speed  run  by 
appelant  from  the  west,  down  a  steep  grade, 
around  a  curve,  and  onto  said  bridge;  that 
the  track,  rails,  and  ties  thereon  were  there- 
by spread  and  thrown  apart  said  train  was 
derailed,  and  thrown  with  great  force 
against  and  upon  said  bridge,  and  the  same 
was  thrown  down;  that  decedent,  while  so 
employed  on  said  bridge  at  the  time  of  tbe 
destruction  thereof,  was  thereby  thrown  un- 
der Bald  bridge  and  train,  from  the  effects 
of  which  he  died,  to  the  damage  to  his  es- 
tate in  the  sum  of  ten  thousand  dollars;  that 
said  accident,  Injury,  and  death  of  decedent 
were  caused  by  the  grossly  negligent,  care- 
less, aud  Improper  condition  of  said  bridge, 
and  the  ties  and  rails  thereof,  so  allowed  to 
be  by  appellant,  and  the  negligent  and  dan- 
gerous act  of  so  running  said  train  at  a 
dangerous  rate  of  speed  over  the  same,  and 
without  fault  or  negligence  on  the  part  of 
decedent."  There  was  a  sharp  conflict  in  the 
evidence  as  to  the  condition  of  the  bridge  at 
the  time  of  the  accident  Much  of  this  evi- 
dence related  to  the  spaces  between  the  ties 
under  the  rails;  the  plalntifTs  witnesses  giv- 
ing testimony  tending  to  show  that  they 
were  wide  apart  and  tbe  testimony  of  the 
defendant's  witnesses  was  to  the  effect  that 
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they  were  placed  at  proper  distances.  One 
of  tbe  plalntlfTs  witnesses  was  permitted  to 
state,  over  tbe  defendant's  objection,  wbat 
the  position  of  the  ties  was  the  day  before 
the  accident  The  objection  to  this  evidence 
should  have  been  sustained.  The  ruling  of 
tbe  court  was  erroneous.  The  Inquiry  should 
have  been  directed  to  the  condition  of  tbe 
bridge  at  the  time  of  the  accident  There  la 
no  claim  made  by  any  witness  that  the  con- 
dition was  the  same  24  hours  before  the  ac- 
cident that  It  was  when  the  accident  hap- 
pened. The  evidence  is  undisputed  that  tbe 
iron  gang  moved  tbe  ties  baclt  and  forth  dur- 
ing the  day,  to  enable  the  men  to  get  down 
under  tbe  track  to  rivet  tbe  Ironworlc. 
While  we  hold  that  this  evidence  should  not 
have  been  admitted,  yet  we  doubt.  If  this 
were  tbe  only  error  in  tbe  record,  whether 
tbe  judgment  should  be  reversed  on  this 
ground.  We  have  said  this  much  in  refei^ 
ence  thereto  lest  it  might  be  thought  that  tbe 
ruling  of  the  court  was  approved. 

2.  Another  witness  was  permitted  to  state, 
over  the  defendant's  objection,  the  manner 
of  the  construction  of  a  completed  bridge. 
We  do  not  think  there  was  any  error  in  this 
ruling.  The  bridge  in  question  was  in  course 
of  construction,  and  it  was  competent  to 
show  how  far  its  construction  had  progress- 
ed by  comparison  with  a  complete  bridge. 
It  is  true  that  the  defendant  bad  tbe  right  to 
construct  the  bridge,  and  tbe  work  could 
not  be  done  instanter,  nor  in  one  day,  and  it 
was  under  no  duty  to  any  of  its  employes 
to  cease  traffic  on  its  road  while  engaged  in 
the  work.  But  that  was  no  reason  why  It 
was  not  allowable  for  a  witness  to  descril>e 
to  tbe  jury  wbat  would  be  a  completed 
bridge. 

3.  The  court,  in  tbe  third  paragraph  of  tbe 
charge,  Instructed  tbe  jury  as  follows:  "Par. 
3.  Tbe  charge  against  tbe  defendant  the  Il- 
linois Central  Railroad  Company,  and  tbe 
statement  of  alleged  facta  upon  which 
the  plalntUt  claims  a  right  to  recover,  will 
be  found  In  bis  original  petition,  and  the 
first  amendment  thereto,  herewith  submit- 
ted to  you;  and  you  will  turn  to  these  pa- 
pers for  the  particular  statement  of  fact  up- 
on which  the  plaiuUff  must  recover,  if  be  Is 
entitled  to  recover  at  all,  under  the  evidence 
and  the  instructions  in  this  case:  and  I 
need  not  restate  these  allegations  to  you.'* 
The  point  Is  made  that  It  was  error  for  the 
rouit  to  refer  the  jury  to  the  pleadings  to 
determine  the  issues.  We  can  discover  no 
ground  upon  which  this  Instruction  can  be 
sustained.  If  tbe  other  paragraphs  of  the 
charge  had  stated  the  issues,  tbe  direction 
to  the  jury  to  examine  the  petition  and  de- 
termine tbe  issues  would  have  been  an  error 
without  prejudice.  Bat  there  is  no  state- 
ment of  the  Issues  in  any  part  of  the  charge, 
and  the  acts  of  negligence  charged  in  the 
petition  are  such  that  no  proper  presenta- 
tion of  the  caae  to  the  jury  could  have  been 
OMde  without  a  plain  and  clear  statement  of 


tbe  Issues.  Tbe  case  Is  peculiar  in  this  re- 
spect. Tbe  negligence  charged  involves  tbe 
employes  operating  the  train,  the  iron  gang, 
and  tbe  relation  of  tbe  deceased  to  these  two 
Independent  classes  of  employes;  the  de- 
ceased being  a  member  of  another  force, 
called  the  "stone  gang."  That  similar  in- 
structions have  frequently  been  disapproved, 
and  held  to  be  erroneous  and  prejndlcial,  see 
McKinney  v.  Hartman,  4  Iowa,  154;  Beebe 
T.  Stutsman,  5  Iowa,  271;  Reid  v.  ^lason, 
14  Iowa,  541;  Pbaro  v.  Johnson,  15  Iowa. 
560;  Little  v.  McGulre,  43  Iowa,  447;.  Fitz- 
gerald V.  McCarty;  55  Iowa,  702,  8  N.  W. 
646;  Porter  T.  Knight,  63  Iowa,  365,  19  N. 
W.  282. 

4.  We  have  set  out  the  acts  of  negligence 
which  the  plaintiff  asserted  in  his  petition  as 
grounds  for  recovery.  Tbe  court  cliarRed 
the  jury  that  the  employes  of  the  defendant 
might  be  held  to  be  negligent  for  falling  "to 
put  out  a  flag  or  other  sign  to  stop  the  ap- 
proaching train."  This  was  repeated  in  an- 
other part  of  the  charge.  These  instruc- 
tions were  plainly  outside  of  any  issue  in 
tbe  case.  No  such  charge  of  negligence  was 
made  In  the  petitioiL  In  tbe  thirteenth  par- 
agraph of  tbe  charge  this  language  was 
used:  "It  was  tbe  duty  of  tbe  person  who 
was  In  charge  of  the  men,  including  de- 
ceased, or  the  several  persons  having  con- 
trol of  the  different  parts  of  the  work  of  tbe 
rebuilding  and  repair  of  the  bridge,  to  know 
the  condition  of  the  bridge,  and  its  ability  to 
support  the  approaching  train,  and  to  flag 
or  give  warning  to  the  approaching  train  in 
time  to  stop  ,the  same,  and  thus  avoid  a 
catastrophe."  This  part  of  the  charge  is  not 
only  wrong  in  holding  the  defendant  to  a 
negligent  omission  to  flag  the  train,  but  It  Is 
misleading  In  failing  to  note  the  different 
employment  of  the  two  gangs  of  men  at 
wM'k  at  tbe  bridge.  The  deceased  was  not 
in  charge  of  the  foreman  engaged  In  bnild- 
ing  the  superstructure  of  the  bridge.  He 
waa  In  charge  of  the  foreman  of  the  stme 
gang,  who  had  no  connection  whatever  witli 
the  bridge  proper.  His  work,  ao  tar  as  the 
safety  of  the  bridge  was  concerned,  was  at 
an  end.  The  building  of  the  retaining  wall 
had  no  connection  whatever  with  the  safety 
of  the  bridge  for  the  passage  of  tnUna.  Un- 
do' this  instmction  the  jury  might  well  be- 
lieve that  It  was  the  duty  of  the  foreman  of 
the  stone  gang  to  go  on  the  bridge  and  ex- 
amine it  and,  if  he  found  it  nnaafe.  to  fla; 
the  train. 

5.  Other  erton  are  assigned  and  ffiscussed 
In  argument  one  of  which  it  is  proper  we 
shotdd  consider  in  view  of  a  new  triaL  It 
is  strennoosly  coBtoided  that  the  defenJant 
Is  not  liable,  because  the  evidence  show;:  ih.ir 
the  employment  of  the  deceased  was  d-m 
such  as  to  antboiiaea  recovery.  It  is  p^- 
vided  by  section  1307  of  the  Code  that  -ev- 
ery corporation  operating  a  railway  shall  b* 
liable  for  an  damages  sostalned  hj  any  per- 
son, including  employees  nt  sacta  corpon 
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tion,  In  consequence  of  the  neglect  of  agents, 
or  by  any  mismanagement  of  the  engineers 
or  other  employees  of  the  corporation,  and 
in  consequence  of  the  willful  wrongs,  wheth- 
er of  commission  or  omission,  of  such  agent, 
engineers,  or  other  employees,  when  snch 
wrongs  are  in  any  manner  connected  with 
the  nse  and  operation  of  any  railway  on 
which  they  shall  be  employed,  and  no  con- 
tract which  restricts  such  liability  shall  be 
legal  or  binding."    This  law  was  originally 
enacted  in  the  year  1862,  and  the  modifica- 
tion of  the  common  law  therein  made,  creat- 
ing a  liability  for  the  n^iigence  of  coem- 
ployte  or  fellow  serrants,  has  been   sus- 
tained, and  the  law  applied.  In  many  cases, 
on  the  ground  that  it  is  applicable  to  all  of 
a  certain  class;   that  is,  those  engaged  in 
employment  which  exposes  them  to  the  pe- 
culiar dangers  and  perils  of  the  operation  of 
a  railroad.    And  it  has  not  been  limited  to 
train  crews  only.     It  applies  to  section  men, 
who  have  nothing  to  uo  with  the  movement 
of  trains  by  which  they  are  injured  (Frans- 
den  V.  Railway  Co.,  86  Iowa,  372);  a  pri- 
rate  detective,  injured  by  a  train  while  on 
the  track  In  performance  of  uis  duty  (Pyne 
V.  RaQway  Co..  54  Iowa,  223,  6  N.  W.  281). 
In  Pierce  v.  Railway  uo.,  73  Iowa,  140,  34 
N.  W.  783,  it  was  held  that  It  was  not  mate- 
rial that  plaintiff  claiming  to  recover  was 
not  employed  in  the  operation  of  the  road, 
but  that  it  is  sufficient  if  it  is  shown  that 
he  was  injured  by  the  operation  of  the  road, 
and  by  the  negligence  of  the  parties  operat- 
ing the  train.    In  Smi-i  v.  Railway  Co.,  78 
Iowa,  584,  43  N.  W.  545,  the  plaintiff  was  a 
snow  shoveler,  and  when  a  train  was  stand- 
ing still  he  slipped  on  some  Ice  on  the  plat- 
form of  a  car,  and  fell  througn  a  bridge. 
The  defendant  was  held  liable,  and  the  test 
of  liability  is  stated  as  follows:    "Does  the 
duty  of  the  employ^  require  him  to  perform 
service  which   exposes   him  to  the  hazard 
peculiar  to  the  business  of  using  and  operat- 
ing a  railroad?"    And  there  are  numerous 
cases  which   recognize  the  right  of  track 
men,  having  no  connection  with  the  opera- 
tion of  trains,  to  recover  for  Injuries  re- 
ceived while  on  or  near  the  track  by  the  neg- 
ligence of  the  employes  in  operating  trains. 
In  alf  the  cases  referred  to  the  right  of  re- 
covery is  not  even  questioned.    We  have 
said  this  much  in  this  connection  because 
there  are  expressions  in  some  of  the  cases 
where  injuries  were  received  not  by  moving 
trains,  to  the  effect  that  the  statute  applies 
only  to  employes  engaged  in  the  operative 
department.     Applying  the  facts  attending 
The  employment  of  the  deceased  to  the  stat- 
ute, we  think  that  if  he  was  not  out  of  the 
line  of  bis  duty  in  standing  on  the  derrick 
platform,  and  tue  empioygs  of  the  defendant 
negligently  mn  the  train  at  a  dangerous  rate 
of  speed  upon  an  unfinished  and  insecure 
and  unsafe  bridge,  by  reason  of  which  the 
ears  left  tue  track,  and  caused  the  death  of 
the  deceased,  he  was  within  the  statute,  and 


a  right  of  ac.ion  accrued.  We  will  not  dis-' 
cuss  or  pass  upon  the  evidence.  It  is  prop- 
er to  say,  in  conclusion,  that  care  should  be 
taken  In  another  trial  to  plainly  direct  the 
Jury  that  the  foreman  of  the  stone  gang  is 
not  cuargeable  with  any  negligence,  if  the 
evidence  should  be  the  same  on  another  trial 
as  it  was  on  the  oo»  from  which  this  ap- 
peal was  taKen.  He  had  no  more  connec- 
tion or  responsibility  for  the  accident  than 
if  he  and  his  gang  had  been  building  a  right 
of  way  fence  along  the  track.  For  the  er- 
rors above  considered,  the  Judgment  of  the 
district  court  is  reversed. 


KEOKTIK  STOVE  WORKS  v.  HAMMOND 

et  al. 

(Supreme  Court  of  Iowa.    May  22,  1895.) 

Rbview  on  Appeal  —  Assignmbnts  op  Erbor  — 
RiOBT  to  Open  and  Close — £Ixoip- 

TI0N8  TO  InSTKUCTIOHS. 

1.  Where  the  answer  upon  which  the  case 
proceeded  to  trial  is  not  before  the  court,  it  can- 
not be  determined  whether  the  trial  court  abused 
its  discretion  in  permitting  plaintiff  to  open  and 
close  the  case. 

2.  Code,  S  8207,  provides  that  an  assignment 
of  error  must,  in  a  way  aa  specific  as  the  case  will 
allow,  point  out  the  very  error  objected  to.  Hrld, 
that  assisnments  that  the  conrt  erred  in  sustaining 
or  oyerruling  objections  to  the  testimony  of  cer- 
tain witnesses,  in  givini;  instructions  referred  to 
only  by  numbers,  in  holding  the  verdict  not  con- 
trary to  law  and  sustained  by  the  evidence,  in 
overruling  a  motion  for  a  new  trial,  and  in  ren- 
dering judfnnent  on  the  verdict,  are  insufficient. . 

3.  Whore  no  exception  was  talien  to  instruc- 
tions given  on  the  tiial,  they  will  not  be  considered 
on  appeal. 

4.  In  au  action  for  the  price  of  stoves,  it  ap- 
peared that  plaintiff  coptracted  to  give  defendants 
exclusive  sale  of  a  certain  kind  of  stove  for  one 
year,  and  defendants  offered  to  show  that  one  D. 
had  a  stock  of  the  same  stoves  on  hand  at  the 
time  of  the  agreement,  which  he  sold  at  a  re- 
duced price,  and  tnat  plaintiff  represented  to  de- 
fendants that  it  had  taken  from  D.  the  right  to 
sell  the  stoves.  The  court  sustained  an  objection 
to  the  offer,  unless  it  was  shown  that  p'aintifl  sold 
D.  stoves  after  the  agreement  was  made.  De- 
fendants stated  that  they  did  not  expect  to  prove 
that  such  fcales  were  made.  The  court  construed 
the  contract  to  mean  that  no  stoves  would  be  sold 
by  plaintiff  to  D.  after  the  agreement  with  defend- 
ants, and  charged  the  jury  that  there  was  no  con- 
troversy on  that  clause  of  the  contract,  and  that 
defendants  were  not  entitled  to  damages  for  the 
alleged  breach  of  that  part  of  the  contract.  The 
instmction  was  not  excepted  to.  Hdd,  that  there 
was  no  error  in  the  ruling,  on  tiie  evidence. 

Appeal  from  district  court,  Monroe  county; 
W.  D.  Tisdale,  Judge. 

Action  upon  a  written  contract,  to  recover 
$357,  with  Interest,  for  stoves  sold  and  de- 
livered. Defendants  answered,  and  the  case 
proceeded  to  triaL  After  plaintiff  rested, 
the  defendants  withdrew  their  answer,  and 
filed  a  substituted  answer.  The  original  an- 
swer is  not  set  out  in  the  record.  In  their 
substituted  answer  they  admitted  the  execu> 
tlon  of  the  contract,  and  that  the  plaintiff 
shipped  to  them  the  stoves  described  therein, 
but  denied  that  there  is  due  to  the  plaintiff 
the  sum  claimed.    They  alleged,  by  way  of 
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affirmatlre  defense,  a  breaefa  of  nid  eontract 
on  the  part  of  the  plaintiff,  to  tlieir  damage, 
ami  that  thej  were  induced  to  enter  into 
■aid  eontract  br  certain  faise  and  fraudulent 
represenutiona  of  the  plaintiff's  agent;  that 
by  reason  of  said  breach  of  the  contract,  and 
of  said  fraud,  tber  hare  been  damaged  in 
the  sum  of  $200;  acd  that  there  is  dne  to  the 
plaintiff  not  to  exceed  $157,  which  amonnt 
they  paid  Into  conrt  for  the  use  of  the  plain- 
tiff, together  with  $4,  as  the  accmed  costs. 
Plaintiff,  in  answer  to  said  coanterclaim,  de- 
nied erery  aHegation  thereof,  and  alleged 
that  defendants  had  sold  a  large  portion  of 
■aid  stoves,  and  offered  the  balance  for  sale, 
wherefore  they  hare  waived  the  right  to 
complain  of  the  alleged  defect  therein.  A 
Terdict  was  returned  in  favor  of  the  plaintiff 
for  $323.72,  and  Judgment  entered  thereon, 
from  which  the  defendants  appealed.  Af- 
firmed. 

J.  C.  Mabry  and  W.  A.  Nicbol,  for  appel- 
lants. T.  B.  Perry  and  J.  C.  Davis,  for  ap- 
pellee. 

GITBN,  C.  J.  1.  Appellants  present  as  their 
assignments  of  errors  the  following:  "(1) 
The  court  erred  in  refusing  to  permit  the 
defendants  to  open  and  close  the  case,  while 
at  the  same  time  the  burden  of  proof  In  the 
whole  case  was  on  the  defendants.  (2)  The 
court  erred  in  sustaining  objections  of  the 
plaintiff  to  the  testimony  of  David  Ham- 
mond, T.  C.  Hammond,  and  M.  M.  Hinton. 
(3)  The  court  erred  in  overruling  objections 
made  by  the  defendants  to  the  testimony  of 
I,  M.  Walters,  and  each  of  the  witnesses  in- 
troduced by  the  plaintiff.  (4)  The  court 
erred  in  refusing  to  allow  defendants  to 
show  that  one  .T.  R.  Duncan  had  and  kept 
for  sale  the  same  kind  ot  stoves  which  plain- 
tiff sold  to  defendants,  from  the  time  said 
contract  or  order  was  made  till  the  time  of 
the  trial  of  this  case,  and  that  such  stoves 
were  constantly  offered  for  sale  during  said 
time,  for  the  purpose  of  showing  fraud  and 
misrepresentation,  as  well  as  a  breach  of 
contract  (5)  The  court  erred  in  giving  in- 
structions four,  six,  seven,  eleven  and  one- 
half,  twelve,  and  thirteen.  (0)  The  court 
erred  in  holding  that  the  verdict  of  the  Jury 
was  not  contrary  to  law.  (7)  The  court  erred 
in  holding  that  the  verdict  of  the  Jury  was 
sustained  by  the  evidence.  (8)  The  court 
erred  In  overruling  defendants'  motion  for  a 
new  trial,  and  rendering  Judgment  on  the 
verdict."  Not  having  the  answer  before  us 
upon  which  the  case  proceeded  to  trial,  we 
cannot  determine  upon  which  party  the  bur- 
den rested.  It  does  not  appear  in  the  record 
that  the  defendants  at  any  time  claimed  the 
right  to  open  and  close  the  case,  nor  that 
the  court  refused  them  such  a  right;  but, 
even  if  that  did  appear,  we  could  not  say, 
in  the  absence  of  the  answer,  that  it  would 
have  been  an  abuse  of  discretion,  or  preju- 
dicial to  the  appellants.  Section  3207  of  the 
Code  is  as  follows:  "An  assignment  of  error 


need  follow  no  stated  fon.  bat  imst  in  t 
way  as  specific  as  tlie  caae  win  allow,  jyiii 
ont  the  very  error  objected  ta.  Anong  k^- 
era]  points  la  a  demnrrvr,  or  ia  a  saotlaii.  r 
Instructions,  or  mllngs  In  ui  exceptioa  t 
must  designate  whick  is  rriled  on  as  u  c 
ror,  and  the  court  will  Mily  regard  erri'ii 
which  are  astrigned  wltli  the  reqnlRd  ei 
actness;  but  the  co«rt  most  decide  on  Hi 
error  assigned."  It  will  be  observed  &i: 
the  assignments  numbered  2,  3,  5.  6,  T,  u^ 
8  are  not  as  specific  as  the  cane  will  all '  • 
and  do  not  point  out  the  very  error  objc'-- 
to.  This  court  has  uniformly  tadd  that  «:- 
assignments  cannot  be  considered.  See  M  '■ 
tfttt  ▼.  Fisher,  47  Iowa,  474;  Albroskr  r. 
Iowa  City,  76  Iowa,  301.  41  N.  W.  23;  Bi.:* 
▼.  Madison  Co.,  81  Iowa.  317,  4S  N.  W.  U'. : 
Blocker  r.  Schoff.  83  Iowa,  267.  48  S.  V. 
107A  As  a  further  reason  w4iy  tbe  flftli  tf^ 
signment  cannot  be  considered,  it  doe*  c : 
appear  that  any  exceptions  were  takes  i 
tbe  giving  of  the  instructions  now  eomplib- 
ed  of. 

2.  The  written  contract  sued  upon  is  In  u 
form  of  an  order  from  D.  Hammond  k  &3 
to  tbe  plaintiff  for  certain  nunben  *^ 
Uuds  of  stoves  known  as  "Ameican  Oi^' 
This  instroment  is  signed  by  D.  Euuatii 
&  Son,  and  by  J.  M.  Walten.  aalesmaa  »' 
the  plaintiff,  and  contains  this  proTidw 
"This  order  gives  exclusive  sale  of  AnKrieu 
Oaks  in  Albla  for  one-  year,  with  privilege  tf 
continuing  sale  in  tbe  future^  and  Ii  it*- 
Intely  unchangeable,  and  not  subject  p 
countermand."  The  breaches  of  the  conctt 
alleged  in  defendants'  substituted  tmifS 
are  that  the  stoves  were  not  of  tbe  UoJ  >^ 
quality  required  by  said  contract,  and  tU: 
defendants  were  not  given  the  exclnstre  9!i 
of  said  stoves  In  Albia  for  cMoe  year,  for  vi^ 
one  J.  R.  Duncan  has  all  the  time  bad  stpr'> 
of  that  same  kind  In  stock  and  for  nit " 
Albia.  Tbe  two  abstracts  show  as  foUon^ 
"The  defendants  offered  to  show  by  t:< 
witness  that  Mr.  Duncan  had  a  stock  ' 
these  stoves  on  band  at  tbe  time  tliat  ^' 
defendants  gave  their  order,  that  defeniUi  - 
did  not  know  of  such  stock,  aud  that  pl^i: 
tiff  represented  to  defendanta  that  he  t*| 
taken  from  Mr.  Duncan  the  right  to  ^' 
these  stoves;  and  they  propose  to  shoirt^ 
the  stoves  remained  In  stock  and  f or  stle  << 
Mr.  Duncan's  store  during  the  whole  tl3t 
and  up  to  the  present  time,  and  that  tke* 
defendants  were  not  able  to  make  an;  ^aM 
of  the  stoves  In  questioa  at  anjrthing  th>" 
the  cost  price,  and  that  the  said  Dnnetn  btf 
during  all  of  the  time  offered  to  sell  to  ttt 
public  stoves  of  the  same  kind  and  mate' 
a  price  not  exceeding  the  cost  price  of  tw 
stoves  in  question.  The  offer  ia  objected  • 
as  immaterial.  Incompetent,  and  not  a  ptvli' 
measure  of  damages,  for  the  reason  tl* 
there  was  no  obligation  on  the  part  of  jl^ 
tiff  to  prevent  John  R.  Duncan  from  leUi* 
the  stoves  purcbased  before  the  date  of  tM 
contract"     Upon  this  ohjectiosi  tiie  ci'M' 
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mied  SB  follows,  "I  will  rastaln  the  objec- 
tion, QDlesa  the  defendants  claim  to  be  able 
to  show-  that  tbe  plaintiCT  sold  Mr.  Duncan 
stoves  after  the  date  of  the  order  In  contro- 
versy." During  the  trial,  appellants'  counsel 
stated,  "We  do  not  expect  to  prove,  or  offer 
any  evidence  to  prove,  that  sales  were  made 
to  J.  R.  Duncan  by  this  plaintiff  after  hav- 
ing made  this  contract  wltb  these  defend- 
ants."  Appellants'  contention  was  that,  un- 
der said  written  contract,  appellee  was 
bound  to  protect  them  In  the  exclusive  right 
to  sell  said  kind  of  stoves  In  Albta  for  cue 
year.  Appellee  contends  that  It  was  only 
bound  not  to  furnish  that  kind  of  stoves  to 
any  otiier  person  in  Albia  than  the  appel- 
lants /luring  that  year.  The  court  construed 
the  contract  as  claimed  by  appellee,  and, 
there  being  no  evidence  that  appellee  had 
famished  said  kind  of  stoves  during  the 
year  to  any  other  person  in  Atbia  than  the 
appellants,  instructed  the  Jury  as  follows: 
"You  are  Instructed,  under  the  state  of  ev^ 
dence  now  before  you,  there  is  no  question 
before  yon  on  the  clause  of  tbe  contract 
which  gives  the  defendants  the  iexclusive 
F«le  of  American  Oak  stoves  In  Albia,  Iowa; 
and  you  will  not  consider  this  question,  and 
will  not  allow  the  defendants  anything  for 
an  alleged  breach  of  that  part  of  the  con- 
tract" This  instruction  was  not  excepted 
to,  and  must  therefore  be  taken  as  the  law 
of  the  case.  Hence  there  was  no  error  In 
tbe  ruling  complained  of. 

There  was  no  error  in  overruling  appel- 
lants' motion  for  a  new  trial.  Under  the 
law  of  tbe  case,  and  the  evidence,  the  verdict 
bas  ample  support.  Oar  conclusion  is  that 
the  judgment  of  tbe  district  court  must  be 
affirmed. 


FRBD  MILT..ER  BREWING  CO.  v.  COUN- 
CIL BLUFFS  INS.  CO. 
(Snpreme  Court  of  Iowa.    May  23,  1895.) 

FoRSieir  IirstTBANca  ComrKirm  —  Aoskt— Sshv- 
laa  OK  AesitT— AppEAU 

1.  One  who,  after  acceptiag  an  application  for 
insaiance  on  property  in  Wisconsin,  procured, 
through  a  geneml  agent  residing  out  of  the  state. 
a  policy  from  defendant  iiiau.auce  eompany,  and 
received  acommisaionon  thepreminm,  isan  agent 
of  defendant  on  whom  service  of  process  may  be 
made,  within  Rev.  St  Wla.  }  197T,  providing  that 
whoever  solicits  insnrance,  and  receives  compen- 
sation  therefor,  shall  be  deemed  an  agent  of  the 
insurance  company,  though  defendant  being  a  for- 
eign corporation,  without  having  complied  with 
the  laws,  was  not  entitled  to  do  business  in  that 
state. 

2.  Under  the  laws  of  Wisconsin,  making  one 
who  solicits  insurance,  and  receives  compensation 
therefor,  the  agent  of  the  insurance  company,  and 
providing  that  service  of  process  may  be  made  on 
■ndi  agent  service  of  summons  in  an  action  on  a 
policy  may  be  made  on  a  person  who  solicited  it. 
one  year  and  a  half  after  it  issued,  though  the 
poHcy  provides  that  such  person  is  the  agent  of 
insured  only. 

3.  Where  no  appeal  was  taken  by  appellee. 
objectioDS  not  embraced  within  the  conclusions  of 
law  oo  -ifhich  the  judgment  is  based  will  not  be 
considered. 


Appeal  from  district  conrt,  Pottawattamie 
county;   N.  W.  Macy,  Judge. 

Action  at  law  upon  a  Judgment  against  the 
defendant  rendered  by  a  conrt  of  the  state 
of  Wisconsin.  There  was  a  trial  by  the 
court  without  a  jvary,  and  a  Judgment  in  fa* 
Tor  of  tbe  defendant  for  costs.  Tbe  plain- 
tiff appeals.     Reversed. 

Sims  &  Balnbridge.  for  appellant  Flick- 
Inger  Bros.,  for  appellee. 

ROBINSON,  J.  Tbe  defendant  Is  a  corpo- 
ration of  this  state  engaged  in  transacting 
a  fire  insurance  business.  In  May,  1887,  it 
Issued  a  policy  which  insured  J.  W.  Maler 
on  two  buildings  and  personal  property  con- 
tained therein,  situated  In  Medford,  in  the 
state  of  Wisconsin,  against  loss  or  damage 
by  fire,  for  the  term  of  one  year,  to  the 
amount  of  $1,130.  The  loss.  If  any,  was 
made  payable  to  Fred  Miller,  a  mortgagee 
of  the  Insured  property,  as  his  Interest 
should  appear.  Miller  afterwards  assigned 
bis  mortgage  to  the  plaintiff.  On  the  30th 
day  of  March,  1888,  the  property  Insured  was 
destroyed  by  fire.  The  Judgment  on  which 
this  action  is  founded  was  rendered,  with- 
out an  appearance  by  the  defendant,  on  the 
31st  day  of  December,  18S8,  by  the  circuit 
court  of  Milwaukee  county.  In  the  state  of 
Wisconsin,  for  the  amount  of  the  loss  al- 
leged to  have  been  covered  by  the  policy. 
The  summons  In  tbat  case  was  served  on 
one  E.  H.  Winchester,  as  the  agent  of  the 
defendant,  in  the  state  of  Wisconsin.  The 
defendant  claims,  and  tbe  district  court 
found,  that  the  service  of  the  summons  up- 
on Winchester  did  not  confer  upon  the  Wis- 
consin conrt  Jurisdiction  to  render  the  Judg- 
ment; that  It  was  rendered  without  juris- 
diction, and  was  void. 

1.  When  the  policy  in  question  was  Issued, 
and  when  the  summons  in  the  action  in  Mil- 
waukee county  was  served,  Winchester  re- 
sided in  Clarke  county,  In  the  state  of  Wis- 
consin, and  was  engaged  In  the  insurance 
and  banking  business.  In  May,  1887,  be 
solicited  of  Maler  the  privilege  of  furnishing 
Insurance  upon  tbe  property  which  was  aft- 
erwards destroyed,  and  agreed  with  him  to 
Insure  It.  Efe  was  unable  to  carry  tbe  In- 
surance in  the  companies  for  which  he  was 
then  agent,  and  wrote  to  an  insurance  bro- 
ker of  Chicago,  named  W.  W.  Caldwell,  for 
the  insurance  required.  Thereupon  Cald- 
well applied  to  E.  T.  Marshall  &  Co.,  also  of 
Chicago,  for  Insurance.  They  were  the  gen- 
eral agents  In  that  city  of  the  defendant, 
and  had  authority  to  write  and  deliver  poli- 
cies on  acceptable  risks  located  anywhere  in 
tbe  United  States,  outside  of  the  state  of 
Illinois.  They  issued  the  policy  in  question, 
charged  it  to  Caldwell,  and  gave  it  to  him 
for  delivery.  He  sent  it  to  Winchester,  in 
Wisconsin,  and  be  delivered  It  to  Maler,  and 
collected  tbe  premium  due  thereon,  of  |76. 
Of  that  amount,  Winchester  retained  10  per 
cent  as  commission,  and  transmitted  the  re- 
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malnder  to  CaldwelL  He  retained  an  addi- 
tlooal  5  per  cent,  as  his  bommission,  and 
paid  the  remainder  to  E.  T.  Marshall  &  Co. 
They  did  not  know  Winchester,  in  the  trans- 
action, and  liad  no  authority  to  appoint 
agents  for  the  defendant  in  Wisconsin.  The 
defendant  had  not  compiled  with  the  laws  of 
that  state  applicable  to  Insurance  compa- 
nies, and  was  not  authorized  to  transact 
business  in  it  Winchester  did  not  apply  for 
insurance  by  the  defendant,  nor  did  Cald- 
welL He  applied  personally  for  a  specified 
amount  of  Insurance,  and  E.  T.  Marshall  & 
Co.  filed  his  application  by  issuing  the  poli- 
cies of  snch  companies  as  they  chose  to  se- 
lect Winchester  did  not  know  by  what 
companies  the  policies  would  be  issued,  un- 
til he  received  them.  He  was  never  formal- 
ly appointed  an  agent  of  the  defendant  and 
had  no  authority  to  act  for  or  represent  it 
in  any  of  the  transactions  in  question,  nn- 
less  by  virtue  of  what  he  did,  and  a  section 
of  the  Revised  Statutes  of  Wisconsin  which 
is  as  follows:  '"Sec.  1977.  Whoever  solicits 
insurance  on  behalf  of  an  insurance  corpora- 
tion or  property  owner  or  transmits  an  ap- 
plication for  insurance,  or  a  policy  of  Insur- 
ance other  than  for  himself,  to  or  from  any 
such  corporation,  or .  who  makes  any  con- 
tract of  insurance  or  collects  any  premium 
for  Insurance,  or  in  any  manner  aids  or  as- 
sists in  doing  either,  or  in  transacting  any 
business  of  like  nature  for  any  insurance 
corporation  or  advertises  to  do  any  such 
thing,  shall  be  held  an  agent  of  such  corpo- 
ration to  all  Intents  and  purposes,  unless  it 
can  be  shown  that  he  receives  no  compen- 
sation for  such  services."  Under  the  laws 
of  Wisconsin,  a  civil  action  in  a  court  of  rec- 
ord is  required  to  be  commenced  by  the  serv- 
ice of  a  summons;  and  when  the  action  is 
against  an  insurance  corporation  not  organ- 
ized under  the  laws  of  that  state,  the  sum- 
mons may  be  served  upon  any  agent  of  the 
corporation,  within  the  definition  of  section 
1977,  in  the  state.  Provision  is  also  made 
for  commencing  actions  of  the  character  of 
that  brought  In  Milwaukee  county,  when  the 
defendant  is  a  nonresident,  in  any  county  of 
the  state  which  the  plaintiff  shall  designate. 
It  is  well  settled,  as  a  general  rule,  that  each 
state  has  the  right  to  prescribe  the  terms 
and  conditions  on  which  foreign  corpora- 
tions may  do  business  within  its  limits,  or 
to  exclude  them  wholly.  It  was  said  in 
Paul  V.  Virginia,  8  Wall.  168,  that:  rThe 
corporation,  being  the  mere  creation  of  lo- 
cal law,  can  have  no  existence  beyond  the 
limits  of  the  sovereignty  where  created. 
♦  *  •  The  recognition  of  its  existence, 
even,  by  other  states,  and  the  enforcement 
of  its  contracts  made  therein,  depend  purely 
upon  the  comity  of  those  states,— a  comity 
which  is  never  extended  where  the  exist- 
ence of  the  corjKiration,  or  the  exercise  of 
Its  powers,  are  prejudicial  to  their  interests, 
or  repugnant  to  their  policy.  Having  no  ab- 
solute light  of  recognition  In  other  states, 


but  depending  for  such  recognltkni,  and  tb: 
enforcement  of  its  contracts,  apon  their  u- 
sent  it  follows,  as  a  matter  of  conise,  tim 
snch  assent  may  be  granted  upon  snch  tenas 
and  conditions  as  those  states  may  think 
proper  to  impose  They  may  exclude  ttie 
foreign  corporation  entirely,  tbey  may  re- 
strict its  business  to  particular  localities,  or 
they  may  exact  snch  security  for  the  pe-:- 
formance  of  its  contracts  with  their  citize:' 
as  in  their  Judgment  will  beat  promote  thr 
public  interest  The  whole  matter  rests  ^ 
their  discretion."  This  general  rule  was  sf- 
flrmed,  and  some  exceptions  to  It  noticed,  iz 
Hooper  t.  People,  15  Sup.  Ct  307.  See,  al». 
Insurance  Co.  t.  Raymond  (Mich.)  38  N.  W 
4S2.  Where  a  state  prescribes  oondltiaDf 
upon  which  a  foreign  corporation  may  i.> 
business  within  it  such  corporation  there- 
after doing  business  in  the  state  will  be  pre- 
sumed to  have  assented  to  the  ooudla^u:> 
prescribed,  and  will  be  bound  accordingtr. 
RaUroad  Co.  v.  Harris,  12  WalL  65:  Ei 
parte  SchoUenberger,  96  U.  S.  389.  It  b 
witliin  the  power  of  a  state  to  preecribe  the 
method  by  which  corporations  doing  busi- 
ness within  its  Jurisdiction  may  be  brougt: 
into  court,  and  to  designate  the  officer  cr 
agent  of  such  corporation  upon  ^rhom  t> 
process  necessary  to  commence  an  actic!. 
may  be  served.  Gross  v.  Nichols,  72  lowi. 
239,  33  N.  W.  653;  Childs  v.  AlanufacturiL: 
Co.,  104  N.  Y.  479,  11  N.  B.  50;  Voorbeis  t 
AssociaUon  (Mich.)  48  N.  W.  1087;  2  Coot 
Stoclc,  Stockh.  &  Coip.  Law,  S  7oS.  note 

From  an  application  of  these  rules  to  tltr 
facts  in  this  case  it  follows  that  it  was  witb- 
in  the  powers  of  the  state  of  Wisconsin  v 
make  every  person  who  should  do  the  acts 
specified  in  section  1977  of  the  Revised  Stat- 
utes an  agent  of  the  insurance  corporati>x 
for  whom  he  should  act,  and  to  provide  tba.'. 
a  service  of  a  summons  upon  him.  In  a  dril 
action,  should  have  the  ettect  of  servk» 
upon  the  corporation.  Therefore,  if  the  faots 
which  we  have  set  out,  and  the  statute  v« 
have  quoted,  made  Winchester  the  agent  of 
the  defendant  service  of  the  sununons  up?n 
him  was  authorized. 

In  issuing  the  policy  In  question,  did  tly 
defendant  so  far  transact  business  in  tl- 
state  of  Wisconsin  as  to  come  within  tt* 
Jurisdiction  of  Its  courte?  As  we  have  se^::. 
It  was  not  authorized  to  do  business  in  xU 
state,  and  had  not  appointed  an  agent  witl- 
In  It  The  application  for  insurance  cac:' 
to  it  without  any  solicitation  wliatev-er  oc  :;* 
part  It  had  no  knowledge  of  Wlncbewer 
He  asked  for,  and  was  given,  the  privUej^ 
of  obtaining  Insurance  for  Maier.  but  not.1.' 
Ing  was  said  by  either  of  them  in  regard  t" 
insurance  by  the  defendant.  The  applicc- 
tlon  sent  by  Winchester  to  Caldwell  wa5 
merely  for  a  designated  amount  of  Insuram- 
on  the  Maier  property,  and  did  not  menti-.: 
any  company  in  which  Insurance  was  desir- 
ed. The  application  made  by  Caldwell  :■ 
E.  T.  Marshall  &  Co.  was  of  precisely  tb> 
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lame  character,  excepting  that  It  was  verbal. 
3.  T.  Marshall  &  Co.,  acting  upon  their  own 
udgment  or  Inclination,  selected  the  defend- 
int  as  one  of  the  companies  they  represent- 
>d,  to  give  the  required  insurance.  There 
,vn.s  nothing  In  the  acts  of  Winchester  and 
.'aid  well,  prior  to  the  time  the  defenSant 
yas  selected  to  Issue  one  of  the  policies  de- 
sired, which  could  have  made  either  of  them 
in  agent  of  the  defendant  In  fact,  or  within 
:be  meaning  of  the  Wisconsin  statute,  under 
iny  permissible  Interpretation  of  it,  for  net- 
:ber  Winchester  nor  Caldwell  had  made  any 
>retense  of  representing  or  soliciting  Insur* 
mce  of  or  for  the  defendant  If  the  act  of 
»ither,  prior  to  the  Issuing  of  the  policy,  can 
ie  given  the  effect  of  an  act  of  agency,  it 
nust  be  by  means  of  a  ratification  authorized 
3y  the  defendant,  or  created  by  the  statute 
It  is  the  general  rule  that,  in  order  to  ratify 
in  act  of  agency,  the  act  must  have  been 
lone  by  a  person  who,  In  doing  It,  claimed  to 
■epresent  a  principal  who  was  then  In  ex- 
stence,  and  was  known  or  could  have  been 
dentmed.  Mechem,  Ag.  §§  124-127.  In  this 
■ase  the  princlt)al  was  not  Identified  by 
iitber  Winchester  or  Caldwell,  but  the  lat- 
;er  gave  to  E.  T.  Marshall  &  Co.  the  right 
:o  designate  the  principals,  and  they  did  so 
>y  selecting  the  defendant  as  one  of  them. 
The  knowledge  had  by  that  firm  at  the  time 
:he  policy  was  issued  is  chargeable  to  the 
lefendant,  and  it  is  bound  by  their  act  in 
ssuing  the  policy.  When  it  was  issued,  the 
lefendant  must  be  held  to  have  known  that 
t  was  on  property  situated  in  Wisconsin; 
:liat  it  was  procured  at  the  solicitation  of 
Winchester;  that  it  would  be  returned  to 
ilm  for  detivery;  that  he  would  collect  and 
■emit  the  premium,  deducting  therefrom  com- 
>ensatlon  for  his  services;  and  that  Cald- 
ivell  would  also  retain  a  comp^isatlon  for 
limself.  If  the  defendant  did  not  know 
:hese  facts,  it  could  have  ascertained  them. 
Sennett  v.  Insurance  Co.,  70  Iowa,  600,  81 
^.  W.  948.  It  must  be  held  to  have  known 
:tiat,  under  the  laws  of  Wisconsin,  the  per- 
ton  who  in  that  state  solicited  the  insur- 
I  nee,  forwarded  the  application  for  it,  or  col- 
ected  the  premium,  became  by  tl>at  act  Its 
igent,  if  the  policy  was  issued.  It  could 
lave  refused  to  issue  the  policy,  and  thus 
lave  avoided  liability  under  the  Wisconsin 
aws;  but,  with  actual  or  constructive  knowl- 
edge of  the  effect  of  its  act,  it  elected  to  and 
lid  deliver  the  policy.  It  is  true  that  the  de- 
tvery  was  In  Chicago,  and  to  a  broker  of 
bat  city,  and  that  he  was  held  responsible 
'or  the  payment  of  the  premium.  But  In  Is- 
ming  the  policy  and  receiving  the  premiums 
:be  defendant  accepted  the  benefits  of  the 
icts  of  Winchester,  and  still  retains  them. 
;n  issuing  the  policy  on  Wisconsin  property, 
t  transacted  business  in  that  state,  for  which 
t  was  organized.  It  not  only  did  It  In  this 
Dstance,  but  It  had  done  It  previously.  Be- 
'ore  the  policy  In  question  was  issued,  Wln- 
•liester  had  taken  five  of  its  policies  for  his 


patrons,  and  has  taken  others  since.  Al- 
though B.  T.  Marshall  &  Co.  were  doing 
business  in  Chicago,  they  were  authorized 
to  issue  policies  on  acceptable  risks  any- 
where In  the  United  States,  excepting  risks 
In  the  state  of  Illinois.  They  were  author- 
leed,  therefore,  to  issue  policies  on  risks  in 
the  state  of  Wisconsin;  and  when  they  did 
so  they  were  transacting  Insurance  busi- 
ness in  that  state,  within  the  meaning  and 
scope  of  Its  laws.  If  this  be  not  so,  then 
the  laws  of  that  state  may  be  evaded  by 
the  expedient  of  denying  the  agency  of  per- 
sons who  solicit  Insurance  for  It  within  the 
state,  and  Issuing  the  policies  outside  of  It 
According  to  that  theory,  a  company  might 
be  organized  for  the  sole  purpose  of  doing 
an  Insurance  business  In  that  state,  and 
could  transact  all  the  business  for  which  It 
was  organized,  however  large  the  volume, 
without  becoming  amenable  to  the  laws  of 
the  state.  That  such  a  construction  of  the 
law  would  open  the  way  for  defeating  the 
right  of  the  state  to  control  the  Insurance 
business  within  Its  limits  is  evident  and 
that  It  would  be  an  evasion  of  the  legislative 
Intent  Is  clear.  It  should  not  therefore,  be 
adopted,  unless  there  Is  no  alternative.  Sec- 
tion 1144  of  the  Code  of  this  state  prohibits 
certain  foreign  insurance  companies  from 
taking  risks  or  transacting  any  business  of 
Insurance  In  this  state,  either  directly  or  In- 
directly, unless  possessed  of  a  specified  capi- 
tal. In  Seamans  v.  Zimmerman  (Iowa)  69 
N.  W.  291,  it  appeared  that  a  company  of 
the  kind  contemplated  by  that  section,  or- 
ganized under  the  laws  of  Wisconsin,  had 
Issued  two  policies  of  insurance  on  property 
situated  in  this  state.  The  x>oIlcIes  were 
Issued  In  Wisconsin,  on  applications  accept- 
ed there,  and  the  contracts  of  Insurance  were 
valid  In  that  state.  They  were  held,  how- 
ever, to  be  in  violation  of  the  laws  of  this 
state.  It  was  said  the  section  of  the  Code 
referred  to  was  designed  to  protect  the  prop- 
erty owners  of  this  state  from  Irresponsible 
Insurance  companies,  and  that  the  policies 
then  under  consideration  belonged  to  the 
class  which  the  general  assembly  Intended 
to  prohibit.  The  case  Is  authority  for  the 
conclusion  that  the  Issuing  of  policies  of  In- 
surance outside  a  state  on  property  within 
It  is  the  doing  of  business  within  the  state, 
which  is  subject  to  statutory  regulation.  We 
are  of  the  opinion  that  an  insurance  com- 
pany does  business  within  the  state  of  Wis- 
consin, within  the  meaning  of  Its  laws,  when 
It  Issues  policies  of  Insurance,  for  delivery 
In  that  state,  on  property  located  therein, 
and  that  In  this  case  Winchester  must  be  re- 
garded as  the  agent  of  the  defendant  This 
view  Is  in  harmony  with  the  decisions  of  the 
supreme  court  of  that  state.  State  ▼.  United 
States  Mut  Ace.  Ass'n,  67  Wis.  624,  81  N.  W. 
229;  Body  v.  Insurance  Co.,  63  Wis.  157,  23 
N.  W.  132;  State  v.  Northwestern  Endow- 
ment &  Legacy  Ass'n,  62  Wis.  174,  22  N.  W. 
135;  Alkan  v.  Insurance  Co.,  63  Wis.  137,  10 
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N.  W.  91;  Sehomer  t.  Insurance  Co.,  60  Wis. 
67S,  7  N.  W.  544.  Tbe  Statutes  of  WlscoDsin 
whlcb  authorized  the  judgment  upon  which 
this  action  Is  founded  are  designed  for  the 
protection  of  the  property  owners  of  that 
state.  They  are  not  contrary  to  the  policy 
of  this  state,  and  there  is  no  ground  upon 
which  tbe  courts  of  this  state  should  refuse 
to  lend  their  aid  in  enforcing  them.  The 
case  of  Hooper  t.  People,  15  Sop.  Ct.  207, 
supports,  in  a  measure,  tbe  conclusion  we 
reach. 

2.  As  tbe  law  of  Wisconsin  made  Winches- 
ter tbe  agent  of  the  defendant  in  effecting 
tbe  insurance  in  question,  it  follows  that  no 
condition  in  the  policy  in  terms  making  blm 
tbe  agent  of  the  assured  alone  can  be  valid. 
It  Is  said  that,  if  the  agency  be  establish- 
ed, it  was  not  continuing,  and  that  there  was 
no  authority  to  serre  tbe  summons  upon 
Winchester  when  the  service  was  attempted, 
—a  year  and  a  half  after  tlie  policy  was  is- 
sued. Tbe  case  of  Stevens  v.  Insurance  Co. 
(Wis.)  51  N.  W.  555,  Is  reUed  upon  as  sup- 
porting that  claim.  We  do  not  think  It  Is 
an  authority  in  point  It  refers  to  tbe  effect 
of  knowledge  by  an  agent  of  an  incumbrance 
on  the  insured  property  created  11  months 
after  tbe  insurance  was  effected,  and  it  was 
beld  that  an  incumbrance  existing  at  tbe 
time  the  application  for  insurance  was  made^ 
if  known  to  the  agent,  would  not  have  ren- 
dered the  policy  Invalid,  but  that  bis  agency 
was  not  of  such  a  character  that  knowledge 
by  him  of  a  subsequent  incumbrance  would 
affect  the  company.  A  statute  of  Wisconsin 
provides  that  tbe  summons  in  an  action 
against  an  Insurance  company  not  organized 
under  the  laws  of  that  state  may  be  served 
on  "any  agent  of  such  corporation,  within  tbe 
definition  of  section  1977,  In  tbe  state."  Rev. 
St  i  2U37,  Bubd.  9.  Winchester  was  an 
agent,  within  tbe  definition  of  tliat  section, 
in  tbe  Issuing  of  tbe  policy  in  question,  "to 
all  Intents  and  purposes."  Those  purposes 
Included  being  served  with  a  summons  in  an 
action  on  tbe  policy. 

3.  Tbe  defendant  has  urged  numerous  ob- 
jections to  the  judgment  which  do  not  appear 
to  have  been  considered  by  tbe  district  court 
The  judgment  was  based  upon  two  conclu- 
sions of  law  found  by  that  court,  which  are 
stated  as  follows:  "First  That  tbe  service 
of  the  summons  upon  said  K.  H.  Winchester, 
as  found  herein,  did  not  give  and  confer  up- 
on tbe  said  circuit  court  of  Milwaukee  coun- 
ty, Wisconsin,  jurisdiction  of  tbe  defendant 
herein  to  render  the  judgment  'for  the  en- 
forcement of  which  this  action  is  brought 
Second.  That  tbe  judgment  for  tbe  enforce- 
ment of  which  this  action  is  brought  was 
rendered  without  jurisdiction  of  tbe  defend- 
ant being  first  had  and  obtained  by  the  said 
circuit  court  of  Milwaukee  county,  Wiscon- 
sin, and  is  therefore  null  and  void."  No  ap- 
peal has  been  taken  by  tbe  appellee,  and 
therefore  we  do  not  decide  any  question  not 
involved  In  the  conclusions   of  law  stated. 


There  is  no  conflict  in  the  evidence  In  regard 
to  tbe  matter  pertaining  te  tbe  questions  de- 
cided by  tbe  district  court  and  the  conclu- 
sions to  be  drawn  from  that  evidence  are  of 
law.  Since  tbe  court  erred  in  its  conclu- 
sion, its  judgment  Is  reversed. 


FRED  MILLER  BREWINQ  OO.  T.  CAPI- 
TAL INS.  CO. 
(Supreme  Court  of  Iowa.    May  27,  1806.) 

Appeal  from  distilct  court  Poik  county;  Ste- 
tbea  F.  Balliett,  Jadge. 

Action  at  law  upon  a  judgment  against  the  de- 
fendant rendered  by  a  court  of  the  state  of  Wis- 
consin. A  jnry  was  impaneled,  but  before  tiie 
submiBsion  of  the  cause  tbe  jury  was  discharged 
by  agreement  of  the  parties,  and  tbe  cause  was 
submitted  to  the  court  It  found  for  the  defend- 
ant, and  rendered  judgment  in  its  favor  for  costs. 
The  plaintiff  appeals.    Reversed. 

Dudly  Sl  Coffin,  for  appellant  Read  &  Read, 
for  appellee. 

ROBINSON,  J.    The  eontroIUng  questioDS  in 

this  case  are  the  same  aa  those  involved  in  the 
case  of  Fred  Miller  Brewing  Co.  v.  CSoundl  Bluffs 
Ins.  Co.  (decided  at  the  present  term  of  Ais  court) 
63  N.  W.  565.  The  defendant  is  a  corporatioB  of 
this  state  engaged  in  doing  a  fire  insurance  busi- 
ness. The  judgment  upon  which  this  action  was 
founded  was  rendered  lor  loss  by  fire  of  property 
in  the  state  of  Wisconsin,  which  was  coven^  by 
a  policy  of  insurance  issued  by  tlie  defendant 
The  propeity  owner  was  J.  M.  Maier;  the  policy 
was  obtained  at  the  instance  of  E.  H.  Winches- 
ter, an  agent  who  resided  in  CTlarke  county,  in  the 
state  of  Wisconsin.  He  obtained  it  throned  W. 
W.  (Taldwell,  an  insnrance  broker  of  Chicago,  and 
he  procured  it  of  E.  T.  Marshall  &  Co.,  who  were 
the  general  agents  of  the  defendant  In  Chicago, 
with  power  to  issue  policies  on  risks  in  tbe  state 
of  WisconsiB.  Afier  the  destruction  of  the  proii- 
erty,  an  action  on  tlie  policy  was  commenced 
against  the  defendant  in  me  circuit  court  of  Mil- 
waukee county,  in  the  state  of  Wisconsin,  and  the 
summons  was  served  npoa  Winchester.  A  jodg- 
ment  was  rendered  by  default  against  the  defend- 
ant and  the  plaintiff  seelis  to  recover  the  amount 
of  that  judgment  The  facts  in  this  case  are  so 
nearly  identical  with  tiiose  which  controlled  la 
the  case  referred  to  that  the  decision  in  that  case 
is  controlling  in  this.  The  district  court  did  not 
malce  any  finding  of  facts,  nor  announce  any  con- 
clusion of  law,  in  this  case,  bat  the  jurisdiction  of 
the  Wisconsin  court  to  render  the  judgment  in 
suit  was  the  question  of  chief  importance,  to 
which  all  others  were  subordinate,  and  in  regard 
to  it  there  was  no  conflict  in  the  evidence.  For 
the  reasonb  stated  in  the  case  against  the  Onmcil 
Bluffs  Insurance  Company  the  judgment  of  tbe 
district  court  is  reversed. 


NELLING  V.  CHICAGO,  ST.  P.  &  K.  C.  R. 

CO. 

(Supreme  Court  of  Iowa.    May  28,  18105.) 

Istxmr  TO  Bailboas  Bkploib  —  CoNimiBOToar 

Neoliokncb. 
Deceased,  with  two  other  section  men. 
was  returning  from  work,  on  a  hand  car,  all  tiiree 
facing  the  direction  in  which  they  were  gointr. 
An  extra  freight  train  was  coming  from  bdiind. 
but  owing  to  a  high  wind,  the  men  on  the  baa<i 
car  were  not  aware  of  it  until  it  was  quite  nenr. 
though,  had  theylooked,  they  could  have  seen  it  in 
ample  time.  Tlie  companions  of  deceased 
jumped  off,  and  we^e  uninjured,  but  tbe  latter. 
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in  atopiilng  to  leiEove  the  car  from  the  track, 
was  bued.  Deceaaed,  who  was  in  charge  of  the 
men.  had  been  sptcificaUy  instracted  that  extra 
trains  were  liable  to  pass  at  any  time.  Hdd,  that 
deceased  was  guilty  or  contributoi7  negligence. 

Appeal  from  district  court,  Blackbawk 
county;   J.  L.  Hasted,  Judge. 

Plaintiff  states  as  her  cause  of  action  that 
John  Xelllng,  while  In  the  employ  of  defend- 
ant as  a  section  man,  was,  without  fault  or 
noii;ligence  on  his  part,  and  because  of  cer- 
tain acts  of  negligence,  specified,  on  the 
part  of  defendant's  employfes,  run  over  by 
one  of 'defendant's  trains,  and  killed,  wbere- 
for  she  asks  to  recover  $10,000  damages.  De- 
fondant  answered,  denying  generally,  and 
alleging  contributory  negligence.  The  case 
proceeded  to  trial  before  a  Jury,  and  at  the 
conclusion  of  the  evidence  the  court,  on  mo-  • 
tion  of  the  defendant,  instructed  the  jury  to 
find  for  the  defendant,  and  entered  Jndg- 
ment  accordingly.  Plaintiff  appeals.  Af- 
firmed. 

Bums  &  Sullivan  and  Rauck  &  Wade,  for 
appellant  Lusk  &  Bunn  and  O.  C.  Miller, 
for  appellee. 

GIVEN,  C.  J.  1.  The  question  presented 
on  this  appeal  is  whether  the  court  erred  in 
sustaining  defendant's  motion  for  a  verdict,  i 
The  several  grotmds  of  the  motion  present 
but  two  questions,  namely,  that  of  contribu- 
tory negligence  on  the  part  of  deceased,  and 
negligence,  as  alleged,  on  the  part  of  defend- 
ant's employes.  The  evidence  shows  with- 
out conflict  that  about  o  p.  m.  of  July  28, 
ISOO,  John  Nelling,  Victor  Gowry,  and  Jacob 
I^engenbough,  three  of  defendant's  section 
men,  were  returning  fiom  the  northeast,  on 
a  band  car,  to  Waterloo,  from  where  they 
had  been  at  work  on  the  track.  They  stood 
facing  in  the  direction  they  were  going, 
watcliing  for  a  regular  train  that  was  then 
due  to  go  northeast  An  extra  freight  train 
was  going  southwest,  imder  orders  to  pass 
the  regular  tiain  at  Waterloo.  The  men  on 
the  hand  car  did  not  bear  the  signals  of  the 
approach  of  the  train,  owing  to  the  direction 
of  a  then  prevailing  high  wind,  and  were 
not  aware  of  it  until  it  was  quite  near  to 
tbem.  Nelling,  first  seeing  the  train,  gave 
warning;  and  thereupon  Gowry  and  Lengen- 
bough  got  off  the  car,  and  were  uninjured. 
The  car  was  struck  by  the  engine,  and  Mr. 
Nelling  was  run  over  and  killed.  Had  the 
men  bee^  observing,  they  could  have  seen 
the  approach  of  this  train  In  ample  time  to 
have  removed  the  car  and  liave  avoided  In- 
Jury.  Nelling  was  in  charge  of  the  gang, 
and  had  I>een  specifically  instructed  that  ex- 
tra trains  were  liable  to  pass  at  any  time, 
and  cautioned  to  watch  for  such  trains.  The 
defendant  claims  tliat  the  evidence  shows, 
without  conflict  that  Nelling  was  negligent 
in  not  observing  the  approach  of  this  train, 
and  that  he  was  also  negligent  in  that  after 
be  got  from  the  hand  car,  and  out  of  danger, 
)>e  attempted  to  remove  the  luind  car,  and 


was  killed  while  doing  so.  PlalntUTs  con- 
tention is  that  the  deceased  was  thrown  for- 
ward from  the  hand  car,  by  Its  being  sud- 
denly cheeked;  that  the  hand  car  moved  up- 
on him,  and  that  while  In  tliat  position,  he 
was  run  over  and  killed.  The  only  witness- 
es to  the  accident  were  the  two  surviving 
section  men  and  a  Mr.  and  Mrs.  Turner,  wbo- 
testlfled  on  behalf  of  the  plaintiff,  and  tl>e 
fireman  and  engineer,  called  on  behalf  of  the 
defendant.  Mr.  and  Mrs.  Turner  were  at 
the  time  some  40  to  60  rods  distant,  on  a 
load  of  Iiay,  watching  the  occurrence.  Nei- 
ther of  the  section  men  states  on  this  exam- 
ination what  the  deceased  did  during  the 
time  that  they  were  getting  from  the  car  to^ 
a  place  of  safety.  They  say  that  the  first 
they  saw  of  deceased,  after  they  got  off  the 
car  and  turned  round  to  look,  he  was  under 
the  hand  car,  and  that  while  in  that  position 
the  engine  struck  the  car,  and  the  train  ran 
over  and  icllled  deceased.  Neltho-  of  them 
attempts  to  explain  bow  the  deceased  came- 
to  be  In  that  position.  It  is  shown  by  sev- 
eral witnesses  called  by  the  defendant  that, 
upon  examination  liefore  the  coroner's  court, 
these  witnesses  testlfled.  In  substance,  that 
deceased  got  off  from  the  hand  car,  and  was 
attempting  to  remove  it  from  the  track  when 
it  was  struck.  Mr.  and  Mrs.  Turner  do  not 
state  with  certainty  about  the  men  getting 
off  the  car.  They  say  two  men  Jumped  off* 
on  the  south  side,  but  tliat  they  could  not 
see,  for  the  engine,  where  the  other  man 
Jumped. '  The  engineer  states:  "It  api>ear- 
ed  to  me  that  two  got  off  on  my  right-hand 
side.  Were  running  to  the  fence,  the  last  I 
noticed  of  them.  The  other  man  tried  to  get 
the  car  off  the  track.  He  had  hold  of  the 
corner  of  the  handle  of  the  car,  and  he  seem- 
ed to  stumble,  and  the  car  was  on  him,  and 
knocked  him  down  on  the  track.  I  knew 
then  that  I  would  kill  blm,  (or  I  could  not 
stop  tbe  train.  There  was  nothing  to  pre- 
vent him  from  getting  away.  If  he  had  let 
the  hand  car  alone,  he  wouldn't  got  under  It." 
The  fireman  testifledi  "The  men  got  off  the- 
car.  Two  of  them  got  off  on  the  right-hand 
side,  and  one  got  off  on  the  left-hand  side, 
to  the  front,  and  stepped  around  In  front  of 
the  car.  I  don't  know  whether  he  fell  down, 
or  how  it  was.  Anyway,  he  went  under  the 
hand  car.  He  seemed  to  take  hold  of  the 
front  of  the  car.  It  was  all  done  so  quick 
that  I  couldn't  tell  whether  he  lifted  on  the 
car,  or  not  He  went  down,  and  went  under 
the  car,  after  he  stepped  to  the  front  end  of 
tbe  car.  The  engine  then  struck  the  hand 
car,  and  I  could  see  his  head  lying  on  the 
left  rail.  It  would  be  impossible  for  me  to 
see  whether  that  hand  car  bad  entirely  stop- 
ped at  the  time  he  went  to  tne  rront  end  of 
It.  After  he  went  under  the  hand  car.  It  was 
Impossible  to  stop  the  train.  There  was 
nothing,  so  far  as  I  could  see,  to  prevent  him 
from  walking  away  from  the  hand  car.  If 
he  had  stepped  away,  instead  of  stepping  in 
front  of  the  band  car,  he  would  have  gottr 
Digitized  by  VjOOQIC 


670 


NORTHWESTERN  REPORTER.  VoL  63. 


(Iowa. 


away  all  right."  Plaintiff's  contention  la 
based  upon  the  statement  of  Gowry  that  be 
checked  the  hand  car  so  suddenly  that  he 
was  thrown  from  it  It  Is  argued  that,  by 
the  same  cause,  deceased  was  thrown  for- 
ward, onto  the  track;  that  the  hand  car 
moved  upon  him;  therefore,  he  could  not 
have  attempted  to  remove  the  hand  car,  as 
claimed  by  defendant.  Even  if  deceased  was 
thus  thrown  from  the  hand  car,  it  does  not 
follow  that  he  may  not  have  attempted  to  re- 
move the  car,  as  stated  by  the  engineer  and 
fireman.  We  tlilnk  the  evidence  establishes, 
without  conflict,  such  negligence  upon  the 
part  of  deceased,  in  not  watching  for  and 
discovering  the  approach  of  the  train  sooner 
than  he  did,  and  in  attempting  to  remove  the 
hand  car,  as  should  defeat  a  recovery. 

2.  We  will  not  set  out,  or  discuss  in  detail, 
the  evidence  relied  upon  to  show  negligence 
on  the  part  of  the  defendant's  engineer.  We 
think  it  shows,  without  conflict,  that  the  en- 
gineer gave  all  the  signals  that  diligence  re- 
quired, and  ttiat,  as  soon  as  be  had  reason 
to  believe  that  the  signals  had  not  been 
heard  by  the  men  on  the  car,  be  used  every 
appliance  and  effort  at  his  command  to  stop 
the  train  and  avoid  an  accident  He  seems 
to  have  appreciated  the  fact  that  the  direc- 
tion of  the  strong  wind  then  blowing  might 
prevent  his  signals  from  being  heard,  while 
the  men  on  the  band  car  seem  to  have  ig- 
nored this,  as  a  reason  why  they  should  be 
more  watchful  for  extra  trains  that  might 
come  from  that  direction.  Our  conclusion  is 
that  under  the  rule  announced  In  the  case  of 
Meyer  v.  Houck,  85  Iowa,  322,  52  N.  W.  235, 
there  was  no  error  in  directing  a  verdict  (or 
the  defendant.    Affirmed. 


EVANS  v.  McCONNELIi. 

McCONNELL,  v.  EVANS  et  al. 

(Supreme  Court  of  Iowa.    May  25.  1895.) 

Eqditt  Jdrisdiotiok— Cosbolidatiok  of  Casbb — 

Action  at  Law— Oonstbdctiojj  of  Contract 

— mlbdndekstandino  of  parties. 

1.  The  owner  of  property  filed  a  bill  in  eq- 
uity againet  a  contractor  wlio  had  agreed  to  fur- 
nish material  for  and  build  a  house  thereon,  alleg- 
ing that  the  contractor  had  broken  the  contract, 
that  thereby  liens  bad  l>een  filed  and  foreclosed 
against  the  property,  and  that  the  petitioner  had 
no  knowledge  as  to  the  accuracy  of  the  amounts 
claimed  therein,  and  asking  for  an  accounting  and 
direction  as  to  liow  the  liens  should  be  discharged, 
and  damages  for  defective  materials  used.  On 
the  following  day  the  contractor  began  an  action 
at  law  on  the  contract,  which  the  owner  an- 
swered, raising  the  same  issues  as  were  presented 
by  his  bill  in  equity.  Held,  that  it  was  proper  for 
the  court  to  consolidate  the  cases,  and  tiy  the  con- 
solidated case  in  equity. 

2.  Under  Code,  §  3652,  which  provides  that 
"when  the  terms  cf  an  agreement  have  been  in- 
tended in  a  different  sense  by  the  parties  to  it, 
that  sense  is  to  prevail  against  either  party  in 
wliich  he  bad  reason  to  suppose  the  other  party 
understood  it"  where  a  contract  provided  that 
tho  architect  should  decide  whether  alterations 
asked  for  by  the  owner  were  within  its  terms, 
and  the  contractor,  knowing  that  the  owner  un- 


derstood tiiem  to  be  so,  made  the  alteratioDS 
without  securing  a  decision  from  the  an^itect 
he  cannot  recover  therefor. 

Appeal  from  district  >  court,  Des  Mobies 
county;   James  D.  Smythe,  Judge. 

Action  for  twlance  claimed  to  be  doe  for 
work  done  upon,  and  materials  fnmlshed  for. 
a  dwelling  house,  cistern,  and  cesspool;  also 
for  damages  for  slander.  Prom  a  decree  for 
McConneil,  and  in  fbvor  of  certain  lien  bold-  ' 
ers,  Evans  appeals.    Affirmed. 

A.  M.  Antrobus  and  C.  L.  Poor,  for  appel- 
hint  Blake  &  Blake  and  Kelley  AOooper. 
for  appellees. 

KINNE,  J.  1.  In  August,  1892,  Evans  com- 
menced an  action  against  McConneil  claiming 
ttiat  the  sum  of  $5,2o0  was  due  him  for  ma- 
terials furnished  and  work  done  upon  a  cer- 
tain dwelling  house.  In  a  second  oount 
plaintiff  claimed  damages  in  the  sum  of  (5,000 
for  slanderous  words  spoken  by  defendant  of 
plaintiff.  December,  1S92,  defendant  filed  an 
answer  and  cross  bill  in  equity,  denying  every 
allegation  in  the  second  count  of  the  petition, 
and  alleging  that  any  words  he  Iiad  spoken 
of  and  concerning  plaintiff  were  true.  He 
denied  that  plaintiff  furnished  the  materials 
and  work  set  forth  in  the  first  count  of  bis  pe- 
tition, and  denied  any  indebtedness  to  plain- 
tiff. Further  answering,  he  says  he  entered 
into  a  contract  In  writing  with  plaintiff  to 
erect  for  him  a  dwelling  bouse,  and  that  ^ 
phiintiff  had  not  performed  said  contract. 
In  his  equitable  cross  bill  he  alleged  that  on 
July  14,  1891,  he  entered  into  a  written  con- 
tract with  Evans,  which  la  set  forth,  whert"- 
In  Evans  agreed  with  McOtnnell  to,  nnder 
the  direction  of  the  iatter's  architect,  and  t» 
bis  satisfaction,  do  the  work  and  furnish  the 
materials  for  and  complete  a  dwelling  house 
In  accordance  with  certain  plans  and  specifi- 
cations mentioned.  Division  2  of  said  con- 
tract provided  that  the  owner  might  make 
changes  as  the  work  progressed,  without 
avoiding  the  terms  of  the  agreement  which 
changes  or  alterations  should  be  paid  for 
or  deducted  according  to  the  rate  at  which 
the  work  had  been  taken.  By  division  6  of 
said  contract  the  owner,  after  giving  three 
days'  notice  by  the  architect  is  authorized  to 
take  control  of  the  work  and  complete  the 
same  in  case  the  contractor  refuses  or  neg- 
lects to  supply  proper  materials  or  skilled 
workmen,  or  otherwise  fails  to  perform  any 
of  the  agreements  on  his  part  The  contract 
also  provided  for  a  consideration  of  (7,350,  to 
be  paid  at  times  therein  fixed.  After  enter- 
ing upon  the  work,  Evans  agreed  In  writing 
to  make  certain  changes  or  alterations  In  the 
work  from  the  plans,  at  prices  agreed  upon, 
which,  so  far  as  material  to  this  controversy, 
may  be  considered  hereafter.  It  U  averred 
that  Evans  neglected  and  refused  to  furnish 
proper  materials  and  skilled  workmen,  and 
to  prosecute  the  work  In  accordance  with  his 
contract,  and  that  in  May,  1892,  he  abandoned 
the  work,  and  McConneil  was  compelled  to 
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and  did  take  charge  of  and  procure  tbe  com- 
pletion of  the  woiIe;  that  Evans  failed  to  pay 
for  labor  and  materials  which  he  caused  to 
be  procured  for  said  bouse,  and  various  me- 
chanics' liens  had  been  filed  against  the 
property,  in  the  aggregate  sum  of  $2,299.64, 
which  were  Incambtances  upon  the  property; 
that  the  liens  of  Churchill  Drug  Ck>mpany 
and  T.  H.  Dowler  had  been  f<H«closed,  and 
decrees  entered  against  tbe  property,  and  that 
actions  were  pending  upon  the  other  claims; 
that  McConnell  was  damaged  In  the  sum  of 
4!500  by  reason  of  defective  material  fur- 
nished and  unskilled  work  done  by  Evans  in 
the  attempted  performance  of  the  contract. 
McConnell  claims  that.  Including  cash  paid 
out  on  account  of  the  work  and  tbe  liens 
aforesaid,  and  damages  to  which  be  Is  en- 
titled, Evans  should  be  charged  with  $8.- 
735.14;  that  he  Is  entitled  to  credit,  the  con- 
tract price,  and  extra  work  done  and  materi- 
als furnished.  In  the  total  sum  of  $7,608.66,— 
leaving  a  balance  of  $1,131.49  due  McConnell. 
McConnell  asks  an  accounting;  that  the  Hen 
holders  be  required  to  exhibit  their  claims; 
that  a  decree  l>e  entered  as  to  how  said  liens 
shall  be  canceled;  and  that  for  the  sum  due 
him  he  may  have  judgment  against  Evaus; 
and  for  equitable  relief.  January  6,  1893, 
Evans  filed  a  reply  to  McConncU's  answer 
and  cross  bill,  alleging  that,  after  the  mak- 
ing of  the  contract,  he  began  work  on  the 
house,  but  McConnell  concluded  to  make  a 
better  house,  and  from  time  to  time  request- 
ed many  material  and  expensive  changes, 
which  are  set  out  In  detail;  that  he  deprived 
Evans  of  tbe  exclusive  control  and  manage- 
ment of  his  workmen,  and  assumed  to  man- 
age and  control  the  work.  Impairing  the  cost 
and  efficiency  thereof;  that,  without  cause, 
be  refused  to  permit  plasterers  to  work  on 
the  house,  to  tbe  loss  of  Evans;  that  Mc- 
Connell represented  to  material  men  who  fur- 
nished material  for  the  house  and  caused 
them  to  believe  that  they  might  lose  their 
claims,  and  warned  them  not  to  sell  plaintiff 
on  credit;  that  he  induced  them  to  file  liens 
upon  tbe  building;  wherefore  said  material 
men  refused  to  sell  Evans  on  credit,  and  Mc- 
Connell refused  to  furnish  the  cash'  to  buy, 
although  he  then  owed  Evans  on  the  work 
done.  For  these  and  other  reasons,  It  la 
averred  that  McConnell  cannot  rely  upon  said 
contract;  that  there  Is  no  dispute  between 
£vans  and  the  material  men  as  to  the  amount 
due  them.  Other  allegations  of  the  cross  bill 
are  denied.  January  17,  1893,  Evans  moved 
the  court  to  transfer  to  the  equity  side  of  the 
docket,  and  set  down  for  trial,  as  an  equitable 
issue,  count  1  of  Evans'  petition  and  the 
issues  joined  thereon,  also  the  cross  bill  and 
the  Issues  joined  thereon.  This  motion  was 
sustained,  to  which  ruling  an  exception  was 
taken.  March  30,  1893,  Evans  filed  a  sup- 
plemental reply,  admitting  the  purchase  of 
certain  materials  from  certain  lien  holders, 
and  that  they  had  filed  liens  as  stated  in  the 
cross  bill.    Evans  moved  to  transfer  the  cause 


to  the  law  docket,  and  to  set  the  cause  down 
for  trial  to  a  jury,  which  motion  was  over- 
ruled, and  an  exertion  taken.  Evans  dis- 
missed the  slander  count  of  bis  petition. 
August  31,  1892,  McConnell  filed  his  bill  in 
equity,  asking  for  a  settlement  and  account- 
ing, and  for  a  judgment  of  $1,131.49.  This 
bill  sets  forth  In  substance  the  same  facts  as 
appear  In  McConnell's  cross  bill  filed  In 
Evans'  case.  December  29, 1892,  Evans  made 
answer,  in  which  he  pleaded  the  facts  set 
forth  in  his  petition  and  reply  in  -  the  other 
action,  and  asked  that  the  trial  of  this  cause 
t>e  postponed  until  the  other  one  had  been 
tried  to  a  jury.  December  29,  1892,  certain 
lien  holders  filed  their  answers  and  cross  pe- 
titions, but  no  notice  thereof  was  served  up- 
on Evans.  March  SO,  1803,  Evans  filed  a  sup- 
plemental answer,  alleging  that,  the  same 
day  this  suit  was  commenced,  he  began  an 
action  in  this  court  against  McConnell,  de- 
manding judgment  for  $10,000;  that  the  lat- 
ter answered;  that  plaintiff  herein  pleads 
the  same  facts  and  asks  the  same  relief  as  <n 
this  case;  and  that  said  case  is  yet  undeter- 
mined. He  pleads  said  action  in  abatement 
of  this  one.  He  admits  the  claim  of  the  lleii 
holders.  Maroh  30,  1893,  Evans  moved  to 
transfer  this  case  to  the  law  docket,  which 
motion  was  overruled  and  excepted  ta  Mc- 
Connell filed  answers  to  the  cross  bills  of  the 
lien  holders.  McConnell  filed  a  motion  to  con- 
solidate the  two  actions,  which  was  sustained 
and  excepted  to.  June  17,  1803,  the  court,  on 
its  own  motion,  referred  the  cause  to  Hon. 
E.  S.  Huston,  as  sole  referee,  to  hear  and  de- 
termine all  Issues  of  fact  and  law,  and  re- 
port at  the  next  term  of  court;  to  which  or- 
der Evans  excepted.  Trial  was  had  before 
said  referee,  at  which  time  Evans  objected 
to  tbe  trial  of  any  issues  of  t&ct  before  the 
referee. 

The  findings  of  tbe  referee  are  lengthy, 
and  we  summarize  them  as  follows:  That 
the  contract  was  entered  into  for  the  con- 
struction of  the  house  for  $7,350,  and  Its 
performance  secured  by  bond  of  C.  It.  Poor 
for  $2,000;  that  Evans  proceeded  to  do  tbe 
work  until  May  S,  1803,  when,  the  work  be- 
ing unfinished.  It  was  taken  out  of  his  hands, 
and  finished  by  another;  that  the  work  drag- 
ged from  the  beginning;  the  .plastering  did 
not  begin  until  the  week  before  Christmas  In 
1891,  and  then  McConnell  stopped  it  for  a 
time,  claiming  It  was  unsafe  to  plaster  then; 
that  on  May  2,  1892,  McConneU,  tlirough  the 
architect,  served  a  notice  upon  Evans  that. 
owing  to  his  failure  to  comply  with  his  con- 
tract, one  Sanson  would  complete  tbe  work; 
that  the  latter  completed  It  at  an  expense  of 
$615;  that  liens  were  filed  as  claimed  by 
McConnell;  and  that  the  latter  Informed 
material  men  that  they  must  not  trust  Evans 
on  the  credit  of  the  building;  that  the  delay 
in  the  work  was  caused  by  Its  taking  mora 
time  to  do  the  stone  work  than  was  an- 
ticipated; workmen  were  hard  to  get;  time 
was  lost  In  making  changes,  some  because 
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of  errora  of  the  contractor;  E^vans  was  with- 
out means,  and  bad  difficulty  to  obtain  mate- 
rials; tbe  weather  in  the  spring  of  1892  was 
unfavorable;  that,  at  tbe  time,  McCkinnell 
was  Insisting  upon  closer  Joints  and  better 
stonework;  be  did  not  promise  to  i>ay  there- 
for, nor  did  Evans  claim  any  compensation 
therefor;  that.  If  Evans  was  entitled  to  re- 
cover for  better  stonework  than  tbe  speclfl- 
cattons  provided  for,  be  would  be  entitled  to 
$1,600  thertfor,  but  there  was  never  any 
promise,  expressed  or  implied,  on  part  of 
McOonnell  to  pay  for  such  work;  that  the 
taking  of  the  woife  out  of  Evans'  bands  w«8 
by  his  consent,  and  not  wrongful;  that  BIc- 
ConneU,  by  bis  acts,  led  Evans  to  believe 
that  performance  of  tbe  contract  as  to  time 
wonld  not  be  exacted,  and  that  a  reasonable 
time  would  be  allowed  him  in  wblcli  to 
complete  the  job;  McConneU  is  allowed  $600 
for  damages  for  defective  work  and  matertal; 
that  McConnell  should  be  charged  $80  for 
extras  on  attic  floor.  He  finds  that  McCon- 
nell owes  Evans  $1,449.S9  and  Interest  As 
conclusions  at  law,  the  referee  finds  that  the 
work  done  by  Evana  was  not  under  an  Im- 
plied or  oral  contract,  and  that  the  contract 
price  should  govern;  that  tbe  woi^  was  tak- 
en, from  Evans  in  accord  with  the  provisioa 
of  tbe  contract;  that  Evans  is  not  entitled  to 
recover  extra  for  stone  work;  that  the  right 
to  enforce  the  penalty  has  been  waived;  that 
McOonnell  has  the  right  to  pay  tbe  liens,  and 
to  have  Judgment  against  Evans  for  said 
sum  less  the  amount  found  due  Evans.  This 
report  was  excepted  to,  the  exception  over- 
ruled, and  a  motion  for  Judgment  on  the  re- 
port sustained,  and  a  decree  entered  order- 
ing tbe  payment  of  certain  liena.  After  pay- 
ment of  these  Hens,  a  decree  was  entefed  In 
favor  of  McConnell,  and  against  EJvans,  for 
$943  and  costs,  which  was  excepted  to. 

2.  Was  there  error  In  refusing  to  grant 
Evans  a  Jury  trial?  It  may  be  well  enough 
to  t>ear  in  mind  that  tbe  petition  In  tbe  case 
of  McConnell  ▼.  Evans  was  first  filed.  It 
set  forth  the  contract,  tbe  failure  of  Evans 
to  comply  with  Its  provisions,  his  abandon- 
ment of  the  work,  tbe  filing  of  mechanics' 
liens  against  the  property,  and  tbe  fact  that 
some  of  them  bad  been  foreclosed;  that  he 
had  no  knowledge  as  to  the  accuracy  of  the 
amounts  claimed  upon  said  liens.  He  made 
the  lien  claimants  parties  defendant  He 
asked  for  an  acconntlng,  and  that  the  sev- 
eral lien  holders  be  required  to  exhibit  their 
claims,  and  for  a  decree  as  to  how  said  Hens 
should  be  canceled  and  said  incumbrances 
discharged.  Surely,  this  petition  presented 
matters  of  equitable  cognizance.  Evans  an- 
swered, and  then  the  lien  holders  filed  cross 
bills,  asking  for  an  accounting,  for  Judgment, 
and  tbe  establishment  of  their  liens.  Mc- 
Connell's  case,  then,  was  properly  commen- 
ced In  equity.  His  petition  presented  issues 
only  cognizable  In  a  court  of  equity.  Now, 
Eivans  pleaded  In  this  case  substantially  tbe 
same  facts  aa  are  set  forth  in  the  case  which 


he  began  the  following  day.  If  It  be  con- 
ceded that  tbe  Issae  aa  presented  In  McCon- 
nell's  case  by  Evans  was  one  which  wo\ild 
ordinarily  be  triable  to  a  Jury,  still,  inas- 
much as  tbe  action  was  commenced  in  equi- 
ty, and  presented  issues,  so  far  as  plaintiff 
therein  was  concerned,  only  eognieable  there- 
in, there  could  have  been  no  separation  of 
the  issues  for  trial,  giving  those  properly 
belonging  to  an  ordinary  action  to  a  Jury, 
and  those  of  equitable  cognizance  to  the 
court  We  have  held  that  tbe  rule  as  to  tbe 
separation  of  such  Issues  for  trial  does  not 
apply  to  equitable  actions.  Ryman  v.  Lynch, 
76  Iowa,  588.  41  N.  W.  320.  It  was  held 
in  that  case  that  tbe  tendering  In  an  equita- 
ble case  of  an  Issue  properly  triable  to  a 
Jury  did  not  change  tbe  charactn'  of  the 
proceeding.  Wilkinson  v.  Prltchard  (Iowa> 
91  N.  W.  965.  The  relief  asked  In  McGon- 
nell's  case  could  be  granted  only  In  a  court 
of  equity.  When  a  case  Is  property  com- 
menced in  equity,  and  the  relief  asked  can 
only  be,  granted  there,  tbe  defendants  can- 
not force  its  transfer  to  the  law  side  of  the 
calendar  for  trial  to  a  Jury  by  consenting 
that,  If  the  plalntitT  la  found  entitled  to  tbe 
relief  asked.  It  may  be  granted  in  a  court  of 
law.  Id.  McOonnell's  case  was  at  all  times 
triable  as  an  Suitable  action.  We  have 
seen,  then,  that  McOonnell's  case  could  not 
be  tried  as  a  law  action,  nor  could  tbe  issues 
be  separated,  and  part  tried  to  a  Jury  and 
part  to  the  court  Now,  how  stands  tbe 
other  case?  The  petition  in  It  was  filed  tbe 
day  after  McConnell's.  Concede,  for  the 
sake  of  argument,  that  that  petition  present- 
ed <mly  matters  triable  to  a  Jury.  The  an- 
swer and  cross  bill  presented  tbe  same  equi- 
table Issues  as  appeared  in  McOonnell's  ca8& 
Hence  tbere  were  two  cases  Involving  sub- 
stantially tbe  same  facts,— tbe  one  begun 
as  a  law  action,  and  the  other  In  «qulty. 
Snrely,  tbe  duty  did  not  devolve  upon  the 
court  to  try  both  of  these  cases  separately,— 
the  one  to  a  Jury,  and  the  other  to  the  court 
Tbat  would  be  an  Idle  ceremony,  and  yet 
that  is  what  must  be  done  if  Evans*  conten- 
tion Is  correct.  The  court  must  try  the  equi- 
ty case  begun  by  McConnell.  He  could  not 
send  that  to  a  Jury.  He  most  then  try  tbat 
himself,  and  let  a  Jury  have  tbe  Eivans  case; 
or  he  must  do  as  he  did,— consolidate  them, 
and  try  the  consolidated  case  himself.  We 
discover  no  law,  rule,  or  decision,  nor  ai^ 
we  cited  to  any,  which  requires  the  court 
under  such  circumstances,  to  send  one  of  the 
cases  to  tbe  Jury  for  trial  when  he  must  try 
tbe  other  which  Involves  tbe  same  questions. 
The  trial  of  the  consolidated  case  disposed 
of  the  whole  matter,  and  adjudicated  the 
rights  of  all  parties.  There  was  no  error 
In  the  rulings  refusing  Evans  a  Jury  trial,  or 
In  consolidating  tbe  cases,  and  trying  tbe 
consolidated  case  to  the  court 

3.  One  of  the  principal  dalms  of  Evans, 
which  was  not  allowed  by  the  court  below, 
was  for  $2,000,  for  extra  work  and  labor  la 
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<lolng  ashlar  stonework.  He  claims  that  he 
■waa  not  required  by  the  contract  to  do  this 
work  in  the  manner  in  wtdeh  it  was  done; 
that  this  expense  was  incurred  at  the  in- 
stance and  request  of  McGwineU;  and  that 
the  latter  agreed  to  pay  therefor.  McGOnnell 
claims  that  the  wtw'k  was  done  as  the  con- 
tract provided,  and  that  he  never  agreed  to 
pay  extra  for  it  The  referee  finds,  in  sub- 
stance, that  tile  work  claimed  for  was  out- 
side of  the  contract,  and  was  done  at  Mc- 
Connell's  Instance,  bat  the  latter  never  prom- 
ised to  pay  for  it;  tliat,  if  Evans  was  entitled 
to  recover  for  it,  the  amount  he  would  be 
entitled  to  wonld  be  $1,600,  but,  as  McCoo- 
nell  did  not  agree  to  pay  for  it,  Evans  can- 
not recover  it  It  seems  to  us  that  as  it  is 
clear  this  work  was  not  Included  in  the  con- 
tract, and  that  it  was  in  fact  done  at  McCoo- 
nell's  Instance,  Evans  is  entitled  to  recover 
for  it  regardless  of  any  promise  on  McCon- 
neU's  part  to  pay  therefor,  unless  Evans  hns 
in  some  way  waived  such  right  It  is  con- 
tended, and  the  referee  so  finds,  that  this 
question  was  virtually  determined  by  the 
architect  in  McConneH's  favor.  By  the  terms 
of  the  contract,  the  architect  was  made  the 
sole  interpreter  as  to  the  drawings  and  spec- 
ifications, their  meaning  and  intent,  and  his 
decision  was  to  be  conclusive  upon  the  par- 
ties. We  do  not  think  any  such  defense  is 
pleaded  by  McConnell.  Hence,  whatever  the 
evidMJce  may  show  in  relation  thereto,  hav- 
ing failed  to  plead  that  the  question  was  sub- 
mitted to  and  determined  by  the  architect, 
McConnen  is  in  no  position  to  now  claim  that 
Evans  is  concluded  by  such  a  decision,  if, 
Indeed,  one  was  in  fact  made.  It  is  said  that 
Evans  admits  that  McConnell  claimed  this 
work  was  according  to  the  contract;  that,  so 
knowing  he  (Evans),  without  bringing  the 
matter  before  the  architect  for  his  decision, 
continued  to  go  on  with  the  work,  and  hence 
the  referee  found  that  the  case  was  within 
the  provision  of  section  3U52  of  the  Code. 
That  section  provides:  "When  the  terms  of 
an  agreement  have  been  intended  in  a  dif- 
fermt  sense  by  the  parties  to  It,  that  sense  is 
to  prevail  against  either  party  in  which  he 
had  reason  to  suppose  the  other  party  under- 
stood It"  Now,  we  have  a  case  where  the 
meaning  of  the  provision  of  the  contract 
touching  the  stonework  was  a  matter  of  con- 
tention between  the  owner  and  contractor 
from  an  early  period  in  the  work.  It  is  in- 
sisted by  the  owner  and  his  agent,  the  archi- 
tect that  this  particular  work,  as  in  fact 
done,  was  In  accord  with  the  provisions  of 
the  contract  The  contractor  knew  when  he 
I>egan  the  work  that  such  was  the  owner's 
claim;  yet  with  that  knowledge,  he  proceed- 
ed with  the  work  without  referring  the  mat- 
ter to  the  architect  for  his  determination.  It 
Is  vety  manifest  that  this  is  a  case  where  the 
terms  of  the  agreement  relating  to  this  stone- 
work WCTe  intoided  in  a  different  sense  by 
these  parties.  It  Is  equally  clear  that  the 
contractor  began  and  prosecuted  this  particu- 


lar work  knowing  that  the  owner  understood 
that  the  contract  called  for  work  of  the  kind 
he  was  doing.  His  own  evidence  shows  that 
he  knew  McConneU  understood  that  he  was 
getting  in  this  stonework  only  what  the  con- 
tract called  for.  It  occurs  to  ns  that  the 
court  below  rightly  held  that  the  section  of 
the  statute  quoted  applies  and  controls. 
Bvans  could  have  protected  himself  by  bring- 
ing the  matter  before  the  architect  for  his 
decision,  as  the  contract  provided.  Having 
failed  so  to  do,  and  having  prosecuted  the 
work  knowing  that  McConnell  understood 
that  the  work  as  it  was  being  dooe^  and  was 
done,  was  within  the  letter  of  the  contract, 
the  rule  presented  by  the  statute  most  con- 
trol; and  it  was  properly  held  that  Evans 
could  not  recover  therefor.  Chicago  Lum- 
ber Co.  V.  libUe'B  Manuf  g  Co.,  80  Iowa,  360, 
45  N.  W.  898. 

4.  Evans  contends  that  be  had  a  right  to 
rescind  the  contract,  and  to  recover  the  rea- 
sonable value  of  his  labor  done  and  materials 
furnished.  We  need  not  determine  that  ques- 
tion. The  evidence  shows  very  satisfactorily 
that  Bvans  never  undertook  to  rescind  the 
contract  We  cannot  consider  it  in  detail. 
Nor  was  the  work  taken  out  of  Evans'  hands 
wrongfully.  Indeed,  there  Is  evidence  to 
show  that  he  was  not  only  not  averse  to  hav- 
ing the  job  takm  ott  of  his  hands,  but  recog- 
nised his  own  Inability  to  complete  it 

5.  Counsel  file  a  stipulation  In  this  court 
showing  that  the  mechanic's  lien  of  Kemper 
has  been  settled,  and  the  appeal,  so  far  as  it 
pertains  to  It,  dismissed. 

6.  Lastly,  It  is  contended  that  the  allow- 
ance of  the  $500  damages  to  McConnell  for 
defects  In  the  construction  of  the  house  Is 
more  than  the  evidence  warrants.  We  can- 
not recite  these  defects.  They  were  many, 
and  some  of  them  serious.  While  the  evi- 
dence did  not  show  In  detail  the  damages  as 
to  each  particular  item,  It  was  to  the  effect 
that  in  the  aggregate  it  was  foOO.  Evans  In- 
troduced no  evidence  whatever  as  to  these 
matters.  We  discover  no  error  In  the  holding 
of  the  court  below  in  regard  to  this  Item. 

After  a  review  of  the  entire  record,  we  con- 
clude that  the  decree  below  should  be  af- 
firmed. 


MULHALL  et  al.  v.  BERG  et  al. 
(Supreme  Contt  of  Iowa.    May  25,  1895.) 

PlTMBHT— EVIDBKCE— PRESCMPT1058. 

Id  an  action  oo  a  note  sieaed  by  a  hus- 
band and  wife,  defendant  biisband  testified  that 
the  note  was  paid  by  another  note  signed  by 
him.  his  wife,  and  his  father-in-law,  and  that  tlie 
note  in  suit  was  not  surrendered  because  plain- 
tiff* claimed  that  the.y  had  lost  it.  This  evidence 
was  corroborated  by  that  of  the  wife  and  the 
father-in-law,  but  their  linowledge  of  English 
was  very  imperfect  and  it  did  not  appear  that 
the  transaction  involvins  the  payment  was  not 
in  English.  The  note  in  suit  was  amply  secured, 
and  the  one  alleged  to  have  been  given  in  pay- 
ment thereof  was  not  secured.    A  witness  tee' 
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fied  tliat  he  heard  one  of  the  defendants  ask 
I^intift  "about  that  note,"  and  that  the7  replied 
that  they  "had  not  fonnd  the  note  yet,"  but  what 
note  was  referred  to  did  not  appear.  Held,  that 
the  preemption  of  nonpayment  arising  from  the 
fact  of  plaintiffs'  possession  of  the  note  in  suit 
was  not  overcome. 

Appeal  from  district  court,  Lyon  county; 
George  W.  Wakefield,  Judge. 

Action  in  equity  to  recover  the  amount  of 
two  promissory  notes  and  for  the  foreclosure 
of  a  mortgage  upon  land  In  Lyon  county, 
given  to  secure  their  payment  There  was  a 
bearing  on  the  merits,  and  a  decree  for  the 
plaintiffs  as  prayed.  The  defendants  appeal. 
Affirmed. 

McMillan  &  Dunlap,  for  appellants.  W. 
C  Leonard  and  E.  C.  Roach,  for  appellees. 

ROBINSON,  J.  On  the  2l8t  day  of  Octo- 
ber, 1889,  the  defendants  Emma  Berg  and 
August  Berg  made  to  the  plaintiffs  two 
promissory  notes  for  the  sum  of  $200  each, 
with  interest  thereon  at  the  rate  of  10  per 
cent,  per  annum,  one  of  which  was  due  on 
the  1st  day  of  December,  1880,  and  the  other 
one  year  later.  A  third  note,  due  November 
1,  1802,  for  $140,  was  also  given.  To  secure 
the  payment  of  these  notes,  the  defendants 
executed  a  mortgage  on  a  farm,  which  con- 
tained 160  acres.  The  note  for  $140  was 
paid  a  few  days  before  It  was  due.  This 
action  was  commenced  to  recover  the  amount 
due  on  the  other  two  notes.  On  the  back 
of  each  are  indorsements  as  follows:  "In- 
terest paid  on  the  within  to  November  1, 

1890,  and  extended  one  year."  "Interest  paid 
to  November  1st,  and  extended  to  Novem- 
ber 1,  1892."  It  is  admitted  that  the  second 
of  these  notes  is  unpaid,  excepting  as  shown 
by  the  indorsements,  and  no  question  is 
made  with  respect  to  It  The  controversy 
is  wholly  in  regard  to  the  first  one,  which 
was  originally  made  payable  on  the  let  day 
of  November,  1890.  The  defendants  claim 
that  it  was  paid  on  the  5th  day  of  Decem- 
ber, 1890,  by  the  grlvlng  of  a  new  note  for 
the  sum  of  $200,  with  interest  thereon  at 
the  rate  of  8  per  cent  per  annum  after  ma- 
turity, payable  on  the  5th  day  of  December, 

1891,  and  signed  by  the  defendants  and 
A.  Schemmel.  That  was  paid  in  October, 
1891.  The  plaintiffs  deny  the  alleged  pay- 
ment, and  claim  that  the  note  of  December 
5, 1800,  was  for  money  loaned  to  the  defend- 
ants at  that  time.  As  the  note  in  contro- 
versy is  in  the  possession  of  the  plaintiffs, 
the  burden  is  on  the  defendants  to  prove 
the  payment  claimed.  The  defendant  Aug- 
ust Berg  testifies  that  when  it  became  due 
he  asked  for  an  extension  of  the  time  of 
payment,  but  could  not  obtain  it  unless  be 
gave  a  note  signed  by  himself,  his  wife,  and 
his  fatheivin-law,  Schemmel;  that  a  note  of 
that  character  was  given,  not  as  collateral 
security,  but  in  payment  of  the  note  in  con- 
troversy; that  when  this  was  done  the  plain- 
tiffs daimed  that  the  note  thus  paid  was 


lost,  but  said  they  would  find  it,  and  send  It 
to  the  defendants  by  mail,  and  that  he  called 
for  the  note  several  times  afterwards,  but 
the  plaintiffs  always  claimed  tliat  it  was 
lost,  and  had  not  been  found.  The  defend- 
ant Emma  Berg  is  the  wife  of  ber  codefend- 
ant  She  testifies  that  the  note  of  Decem- 
ber 6, 1890,  was  given  in  payment  of  the  one 
in  controversy,  and  that  the  plaintiffs  said 
that  the  latter  was  lost,  but  would  be  sent 
to  the  defendants  when  found.  Her  father, 
Schemmel,  who  signed  the  note  on  a  later 
date,  testifies  that  It  was  given  in  payment 
of  the  one  in  controversy,  and  tliat  the  plain- 
tiffs stated  that  the  latter  was  lost,  but  that 
they  would  send  it  to  him.  Little  weight 
can  be  given  to  the  testimony  of  the  wife 
and  her  father,  for  the  reason  that  neither 
is  able  to  understand  the  English  language 
readily.  Both  testified  with  the  aid  of  an 
Interpreter,  and  it  is  not  claimed  but  that 
the  conversations  to  which  they  retee  were 
In  English.  It  is  evident  that  their  knowl- 
edge of  the  matter  to  which  they  testify 
was  almost  wholly  derived  from  the  defend- 
ant August  Berg.  A  witness  named  Bier- 
kamp  claims  to  have  beard  August  Berg,  in 
December  of  the  year  1891,  inquire  of  the 
plaintiff  "about  the  note,"  and  heard  one  of 
the  Mulhalls  answer  tbat  he  "hadn't  found 
the  note  yet,"  but  the  note  was  not  other- 
wise described,  and  the  witness  did  not  know 
what  one  was  referred  to.  The  plaintiffs 
deny  that  the  note  in  question  was  ever  lost, 
and  say  that  it  was  held  by  a  bank  in  Wau- 
kegan,  IlL,  when  the  note  of  December  5. 
1800,  was  given.  They  deny  tbat  they  ever 
told  the  defendants  or  Schemmel  that  the 
note  was  lost  The  mortgage  by  which  it 
was  secured  was  subject  to  another  on  the 
same  farm  for  $2,000,  but  the  farm  was 
worth  not  less  than  $3,500,  and  the  note  was 
amply  secured.  The  one  claimed  to  have 
been  given  for  it  l)ore  no  interest  until  it 
was  due,  and  after  tbat  time  only  8  per  cent 
per  annum.  The  plaintiff  with  whom  the 
business  was  transacted  testifies  that  the 
books  of  the  plaintiffs  show  that  when  it 
was  given  the  defendants  received  in  money 
the  amount  of  the  note,  after  deducting  the 
discount  The  note  was  less  valuable  than 
the  one  in  controversy,  and  there  was  no  ade- 
quate reason  for  the  plaintiffs  to  make  the 
arrangement  claimed  by  the  defendants  to 
have  been  made.  They  do  not  deny  that  In- 
terest was  paid  on  the  note  In  controversy, 
but  deny  knowledge  of  the  payment  if  made, 
and  of  the  extension.  Their  testimony,  and 
especiqjly  that  of  August  Berg,  is  in  some 
respects  unsatisfactory  and  hardly  credible. 
We  are  of  the  opinion  that  they  liave  failed 
to  overcome  the  legal  presumption  which 
arises  from  the  possession  of  the  note  by  the 
plaintiffs,  and  the  evidence  in  their  behalf 
tbat  it  is  unpaid.  The  decree  of  the  district 
court  was  warranted  by  the  evidence^  and  It 
is  affirmed. 
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KNAPP  ▼.  PAINB. 
(Snpreme  Court  of  Iowa.  Mar  25.  1895.) 
Estoppel— AcqviBscs  nob. 
Plaintiff  and  his  grantor  had  for  nearlj  30 
yean  asserted  titlti  and  paid  taxes  on  certain  umd, 
under  a  patent  from  the  United  States,  with  the 
knowledge  of  defendant's  grantors.  Defendant 
claimed  that  the  land  was  swamp  land,  ceded  to 
the  state  by  act  of  congress  of  September  28, 
1850,  whence  his  title  originally  came,  and  each 
Krantor  in  defendant's  line  of  title  had  conreyed 
by  quitclaim  deed  to  defendant's  immediate 
grantor,  with  nominal  consideration,  and  specially 
reserving  the  right  to  any  indemnity  which  might 
thereafter  be  gi  anted  by  the  United  States  in  case 
of  failure  of  title  in  the  state.  Hdi,  that  de- 
fondant  was  estopped  from  denying  plaintiff's 
title. 

Appeal  from  district  court,  Carroll  county; 
Charles  D.  Goldsmith,  Judge. 

Action  to  quiet  title  to  a  quarter  section  of 
land  In  Carroll  county.  Decree  for  defend- 
ant, and  the  plaintiff  appealed.    Reversed. 

Warren  Walker,  John  B.  Craig,  and  P.  M. 
Powers,  for  appellant.  Geo.  W.  Paine,  M.  W. 
Beach,  and  O.  O.  Cole,  for  appellee. 

GRANGER,  J.  The  Issues  Inrolve  the 
claims  of  the  respective  parties  to  the  title  to 
the  N.  E.  %  of  section  2,  In  township  83  N., 
range  34  W.,  of  the  fifth  principal  meridian. 
The  plalntlflTs  claim  of  ownership  Is  by  war- 
ranty deed  from  Benjamin  Knapp,  dated  De- 
cember 6,  1863.  Benjamin  Knapp's  title  was 
by  patent  from  the  United  States  dated  May 
1,  1800,  and  this  patent  issued  In  pursuance 
of  an  entry  of  the  land  made  March  12,  1858, 
undw  a  boimty  land  warrant  Issued  to  Ben- 
'  Jamln  Knapp  for  military  service  In  the  war 
of  1812.  The  defendant's  claim  of  titie  is  by 
quitclaim  deed  from  James  Callanan  and 
James  C.  Savery,  dated  April  23,  1890.  The 
chain  of  title  to  Callanan  and  Savery  Is  from 
the  United  States,  the  state  of  Iowa,  Carroll 
county,  and  the  American  Emigrant  Compa- 
ny. The  validity  of  these  conveyances  de- 
pends upon  the  act  of  congress  approved  Sep- 
tembo:  28,  1860,  granting  to  the  state  certain 
swamp  and  overflowed  lands.  The  times  of 
the  conveyances,  as  shown  by  the  abstract  of 
title  on  which  defendant  relies,  are  as  fol- 
lows: Carroll  county  to  the  American  Emi- 
grant Company,  September  7,  1863;  Ameri- 
can Emigrant  Company  to  Callanan  and  Sa- 
very, December  17, 1885;  Callanan  and  Savery 
to  defendant,  April  23,  1890.  Callanan  and 
Savery  are  to  be  imderstood  as  individuals, 
and  not  as  a  firm.  In  the  transaction.  Wheth- 
er or  not  the  land  in  dispute  is  in  fact  swamp 
land,  within  the  meaning  of  the  act  of  con- 
jsress  of  September  28,  1850,  is  a  matter  of 
much  doubt,  the  testimony,  In  that  regard,  be- 
ing decidedly  In  conflict  The  plaintiff,  to 
conform  to  the  testimony,  amended  his  plead- 
ings, aUegIng  that  from  1859  to  18G3  the  land 
in  question  was  regularly  assessed,  and  the 
taxes  paid  thereon  by  Boijamin  Knapp,  and 
that  from  1863  to  1888  they  were  so  assessed 
to  plaintiff,  and  that  he  paid  the  taxes  there- 


on for  that  time;  that  from  18C3  to  1890  the 
plaintiff,  by  his  agent,  was  In  possession  of 
the  land,  and  much  of  the  time  leased  It;  that 
In  1890,  after  defendant  received  bis  deed 
from  CaJlanan  and  Savery,  he  took  possession 
of  the  land,  unknown  to  plaintiff,  inclosed  It 
with  a  fence,  and  is.  now  in  possession  there- 
of. The  plaintiff  says  that  because  of  these 
facts  the  defendant  is  estopped  to  deny  title 
to  the  land  as  against  him.  This  land  has 
not  either  by  the  state  or  by  the  general  gov- 
ernment been  listed  or  set  apart  as  swamp 
land,  wltbin  the  meaning  of  the  act  Conced- 
ing that  the  character  of  the  land  is  not  to  be 
definitely  settled  because  of  such  failure,  but 
by  proof  of  Its  actual  condition  as  to  being 
swampy  at  the  time  of  the  grant  yet  In  cases 
of  doubt  and  particularly  as  bearing  upon 
the  question  of  estoppel,  it  may  be  important 
The  record  impresses  us  with  the  belief  that 
the  parties  to  the  transaction  throughout  have 
been  In  doubt  as  to  this  as  well  as  other  lands 
conveyed  at  the  same  time  being  within  the 
provisions  of  the  grant  The  American  Em- 
igrant Company  took  its  title  by  quitclaim 
deed  from  Carroll  county,  in  1863,  where  the 
title  remained  until  1885,  when  it  conveyed  it 
to  Callanan  and  Savery,  with  covenants  tliat 
it  bad  not  incumbered  said  lands  by  mort- 
gage or  contract  of  sale,  with  certain  excep- 
tions, and  the  instrument  of  conveyance  then 
provides:  "T&ls  Instrument  is  understood  by 
the  parties  to  convey  a  fee-simple  title  of  the 
lands  herein  mentioned,  without  any  war- 
ranty, however,  except  as  above  specifically 
mentioned."  The  deed  from  Callanan  and 
Savery  to  defendant  is  a  quitclaim  deed  only, 
and  after  the  description  of  the  land  Is  the 
following:  "Reserving,  however,  to  said  James 
Callanan  and  James  C.  Savoy,  their  grantees 
and  assigns,  all  Interest  in  and  right  to  de- 
mand and  receive  any  and  all  indemnity  or 
compensation  of  any  kind  from  the  United 
States,  which  is  now  or  may  hereafter  be 
granted  or  provided  on  account  of  said  land 
having  been  disposed  of  by  the  United  States 
otherwise  than  under  said  grant  of  Septem- 
ber 28,  1850."  In  view  of  the  fact  that  this 
land  was  patented  to  plaintiff's  grantor  in 
1860,  the  record  showing  the  conveyance  to 
him  in  18C3;  that  it  appeared  from  the  records 
that  for  nearly  30  years  plaintiff  and  his 
grantor  bad  paid  the  taxes  on  the  land  to  the 
aggregate  sum  of  $501.11,  and  none  of  the 
grantors,  in  the  line  of  defendant's  title,  bad 
ever,  In  any  way,  assumed  such  a  burden ;  that 
each  grantor  in  conveying  had  especially 
avoided  a  daim  of  title;  and  that  by  the  deed 
to  defendant  his  grantors  had  reserved  to 
themselves  the  advantages  to  flow  from  a 
want  of  title  to  convey,  because  the  govern- 
ment had  otherwise  disposed  of  the  land,  or 
might  have  done  so;  and  the  farther  fact 
that  the  consideration  for  the  deed  to  defend- 
ant is  only  nominal,— the  equities  of  the  case 
are  manifestly  in  favor  of  the  plaintiff.  Nor 
are  we  in  doubt  as  to  the  rights  of  the  parties 
upon    other    than    equitable    considerations. 
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The  sbowlnjf  ts  a  conduslve  estoppel  In  law 
«galnst  defendant     The  American  Emigrant 
■Company  held  what  te  dahned  to  be  the  title 
to  this  land  from  1««8  to  1885.  under  a  con- 
Tcyance  from  the  county  that  dearly  man- 
ifests a  doubt  as  to  what  it  has  a  rl^ht  to 
convey,  and  for  22  years  it  falls  to  assert  ti- 
tle against  one  whom  It  knew  to  be  asserting 
title  and  paying  the  taxes  on  the  land.    Plaln- 
-tifTs  deed  was  recorded  In  1866,  and  for  19 
years  thereafter  he  was  permitted  to  exer- 
cise the  rights  and  discharge  the  duties  of 
ownership  by  the  emigrant  company,  when 
1t  conveyed  Its  interest  to  Callanan  and  Save- 
*y,  who,  for  about  five  years  more,  permitted 
the  same  things,  when  the  defendant  takes, 
what  the  deed  to  him  fairly  indicates  to  be, 
some  chances  of  a  title.     This  court  has  fre- 
■quently  passed  upon  tiie  effect  of  a  quitclaim 
deed,    holding   that    it    gives    no    protection 
-against  prior  equities,  and  we  do  not  nnder- 
'Stand  the  question  to  be  doubted  in  this  case. 
See,  however,  Steele  v.  Bank,  79  Iowa,  339, 
il  N.  "W.  564.     This  plaintltt  and  his  grantor 
have  for  about  30  years,  in  good  faith,  under 
«  patent  title  from  the  government,  been  the 
ostensible  owners  of  this  land  to  which  he 
•now  seeks  to  have  the  title  quieted.    The  on- 
■|y  claim  against  such  a  right  is  a  doubtful 
tact  as  to  the  actual  character  of  the  land  as 
to  being  swampy.    We  are  led  to  believe  that, 
up  to  a  recent  date,  no  one  has  openly  treated 
the  land  as  of  that  character,  but,  on  the  con- 
trary, with  knowledge  that  it  was  claimed, 
imder  an  entry  from  the  government,  as  not 
«uch  land,  the  grantors  of  the  defendant  have 
acquiesced  In  the  ownership  of  the  plaintiff 
tor  such  a  length  of  time  that  neither  they  nor 
their  grantee  should  be  permitted  to  dispute 
It.    See,  as  bearing  on  the  question  of  estop- 
t>el,  in  somewhat  similar  cases,  Simplot  t. 
•City  of  Dubuque,  49  Iowa,  (330;    Adams  Co. 
V.  Railway  Co.,  39  Iowa,  607;  Bullls  t.  Noble, 
36  Iowa,  618;    and  Hall  v.  Doran,  13  Iowa, 
308.     Appellee  cites  the  case  of  Hays  v.  Mc- 
Cormlc*.  83  Iowa.  89,  49  N.  W.  69,  as  against 
appdlant's  claim  of  estoppel  because  of  the 
payment  of  taxes.    It  will  be  seen  that  the 
taxes  paid,  in  that  case,  were  those  fbr  which 
the  party  sought  to  be  estopped  was  never  lia- 
ble, they  being  assessed  at  a  time  when  the 
land  was  exempt  irom  taxation.    It  may  also 
be  said  that  the  defendant  is  asking  affirma- 
tive relief  in  this  case  without  an  offer  to  do 
equity  in  refunding  the  payments  for  which 
bis  grantors  were  liable,  if  the  owners  of  the 
land,  and  from  which,  because  of  the  charac- 
ter of  his  deed,  he  is  in  no  way  protected. 
The  plaintiff  should  have  a  decree  as  prayed, 
for  which  purpose  the  cause  is    remanded. 
Reveraed. 


POOLE  V.  PAINB. 
(Supreme  Court  of  lows.    May  25,  189Q.) 
Appeal    from    district    court,    CanoU   connty; 
Ouuiw  D.  Goldsmith,  Judge. 


Action  to  quiet  title  to  a  qaarter  section  of 
land  in  Carroll  county.  Decree  for  defendaut, 
and  the  plaintiff  appealed.    Reversed. 

McCrary  &  Cmg  and  H.  W.  Macomber,  for 
appellant    Geo.  W.  Paine,  for  appellee. 

GRANGER,  3.  The  following  ia  a  atlpnhitioii 
in  tttis  case:  "It  is  hereby  agreed,  by  and  be- 
tween the  parties  to  this  action  in  the  above  en- 
titled cause,  which  was  tried  in  the  district  cotnt 
aforeMid,  and  decree  rendered  in  favor  of  defend- 
ant OB  the  8th  day  of  Decemlier  1803.  whidi  de- 
cree wai  duly  excepted  to  1^  tte  plaintiff,  and  the 
plalnri*  desiring  to  appeal  from  the  deiHsfons  of 
the  court  rendered  in  said  cause,  mad  baring 
served  dns  notice  of  appeal  to  the  ■npreme 
court  of  Iowa,  and  the  title  to  the  property  m  con- 
troversy— ^the  west  half  of  the  southeast  qoarter 
of  sectton  two  (2),  in  township  eighty-three  (83i 
north,  range  thirty-fonr  (34)  west  of  the  5tfa  P. 
M.,  !d  Carroll  county,  Iowa — being  the  same  as 
the  title  in  the  case  of  Knapp  r.  Paine.  63  X. 
W.  575,  and  the  evidence  and  pleadings  and  ad- 
missions beinfc  the  same  in  both  cases,  and  par- 
ties being  desirous  of  saving  all  possible  expense 
in  the  litigation  over  the  land  in  controversy,  it 
ii  therefore  agreed  that  this  case  is  hereby  sub- 
mitted in  the  supreme  court  of  Iowa,  on  the  facts, 
pleadings,  and  arguments  made  in  the  ca«e  of 
ICnapp  V.  Paine,  and  the  result  In  that  salt  In  the 
supreme  court  diall  determine  the  result  in  this, 
and  the  parties  each  hereby  agree  to  be  bouoil 
by  the  decision  of  the  supreme  court  in  the  case 
of  Knapp  V.  Paine,  in  cbls  case.  Jane,  1894." 
Following  the  order  entered  in  Knapp  v.  Paine, 
decided  at  this  term,  the  decree  is  tais  caa*  will 
stand.    Reversed. 


INDEPENDENT  SCHOOI^DIST.  OF  Mlli- 
FORD  V.  ROSS  et  al. 

(Supreme  Court  of  Iowa.    May  2T,  1896.) 

AppEAJb  IN  EquiTT  —  Tkial  db  Novo— Rbvibw— 
AaEsnuETT  OP  Record. 

1.  A  case  in  equity,  reqairing  a  transcript 
of  the  shortliand  notes  of  tbe  evidence  to  be  filni, 
cannot  be  tried  de  novo,  where  sudi  transcript  is 
not  filed  within  six  months  from  tlie  entering  of 
the  judgment,  as  required  by  law. 

2.  An  exceptiou  to  a  decree,  for  insaffideney 
of  the  evidence  to  support  it  will  not  be  con- 
sidered, where  the  transcript  of  the  evidenos  has 
not  been  filed  within  the  time  required. 

3.  Under  Code,  g  179,  allowing  entries  made 
at  a  previous  term  to  be  altered  onty  to  correct  evi- 
dent mistakes,  an  order  amending  the  record  m 
as  to  show  an  exception  to  the  decree  upon  modoa 
filed  more  than  a  year  after  the  decree  was  en- 
tered, is  improper,  where  it  is  shown  that  the  de- 
cree was  entered  with  the  knowledge  of  the  coun- 
sel for  the  moving  party,  and  after  they  had  pei^ 
sonally  examined  it. 

Appeal  from  district  court,  Boone  coaoty; 
N.  B.  Hyatt,  Judge. 

This  is  a  suit  In  equity  by  which  the  plain- 
tiff seeks  to  set  aside  a  contract  for  the  erec- 
tion of  a  schoolhouse,  and  to  enjoin  the  de- 
fendants from  the  performance  of  aald  con- 
tract, and  to  require  them  to  repay  to  the 
plaintiff  any  money  paid  out  in  perfonuance 
of  said  alleged  illegal  contract  Th«re  was  a 
decree  for  the  plaintiff,  from  wtilch  defend- 
ants appeal     Affirmed. 

J.  M.  Qoodson,  for  appeltantai  J<wdaB  St 
Brockett,  for  appellee. 

KOTHROCK.  J.  1.  There  cut  b«  bo  trial 
anew  In  this  court    The  Jndgmeat  ud  de- 
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cree  were  filed  on  the  9th  day  of  August, 
lfl93.  The  transcript  of  the  shorthand  notes 
of  the  evidence  was  not  filed  in  the  office  of 
tite  clerk  of  the  district  court  until  the  Stb 
day  of  April,  1894,— more  than  six  months 
from  the  entering  of  the  Judgment  and  de- 
cree. Arts  V.  Gulbertson,  78  Iowa,  13,  34 
N.  W.  490;  State  v.  Roenisch,  77  Iowa,  370, 
42  N.  W.  325;  Kavaller  v.  Machula,  77  Iowa, 
121,  41  N.  W.  590;  Wise  ▼.  Usry,  72  Iowa, 
74,  33  N.  W.  871.  This  is  not  a  case  whei« 
no  transcript  of  the  eTidenoe  is  necessary  to 
be  filed,  and,  as  it  was  not  presented  and 
filed  as  required  by  law,  there  can  be  no  trial 
In  this  court,  unless  it  may  be  upon  errora 
assigned. 

2.  The  main  contention  is  that  the  decree 
Is  not  sustained  by  the  evidence.  The  appel- 
lee makes  the  question  that  the  appellants 
cannot  be  heard  upon  that  alleged  error,  be- 
cause no  exception  was  taken  to  the  decree. 
This  point  appears  to  us  to  be  well  taken. 
Redding  v.  Page,  52  Iowa,  407,  3  N.  W.  427; 
Spelman  v.  Gill,  75  Iowa,  717,  38  N.  W.  168. 
It  will  be  understood  that,  as  there  Is  no 
right  to  a  trial  anew,  the  case  cannot  be 
heard,  except  upon  exceptions  properly  tak- 
en. It  Is  urged,  however,  that  the  appellants, 
by  motion  in  the  court  below,  procured  the 
record  to  be  amended  so  as  to  show  that 
there  was  an  exception  to  the  decree.  It  Is 
true,  such  au  order  was  made  upon  a  motion 
filed  more  than  a  year  after  the  decree  was 
entered.  Section  179  of  the  Ck>de  provides 
that  "entries  made,  approved,  and  signed  at 
a  previous  term  can  be  altered  only  to  cor- 
rect an  evident  mistake."  We  have  all  the 
evidence  Introduced  on  this  motton,  and  It 
does  not  appear  to  us  to  be  sufficient  to  au- 
thorise an  exception  to  be  added  to  the  de- 
cree. As  It  appears  to  us,  the  evidence 
allows  that  the  decree  was  entered  Just  as  It 
was  with  the  knowledge  of  counsel  who  then 
represented  the  appellants,  and  after  he  had 
personally  ezamiued  it  But  whether  an  ex- 
ception was  taken  to  the  decree  or  not  is  not 
material,  as  the  transcript  of  the  evidence 
was  not  filed  within  the  proper  time. 

8.  Appetlants  make  the  question  that  the 
district  conrt  had  no  Jurisdiction  to  entertain 
the  action,  because  it  should  have  been  pre- 
sented to  the  comity  superintendent  of 
schools.  We  do  not  think  It  proper  that  we 
should  determine  this  question,  upon  the 
preseut  condition  of  the  recorf.  The  decree 
of  the  dlstflct  court  Is  afflnued. 


PRKSTON  V.  CITY  OF  CEDAR  RAriPS. 

(Supreme  Court  of  Iowa.     May  27,  1805.) 

TniAL— LmiTixo  Number  or  Withsssbs— Pcbuo 

IllPKOVBHBSTS— CBA^OE  OF  GrADB— PAS- 
BAOa  OP  Ordiicance. 

1.  Tile  conrt  in  its  discretion,  in  an  action 
for  damafseB  for  change  of  crnde,  can  limit  the 
number  of  the  witnesses  touching  the  value  of 
the  property  to  seven  on  each  side. 

2.  Where  an  order  hns  been  made  limiting 

>  6'N.w.no.6 — L7 


the  nnmber  of  witnesae*  on  an  laane,  and  a  wit- 
ness oifered  by  one  of  the  parties  piore  incom- 
petent, such  party  is  not  entitled  to  offer  another 
witness  in  his  atead. 

3.  In  determining  the  difference  in  value  of 
Improved  property  before  and  after  a  change  of 
grade,  as  the  meaanre  qf  damages  caused  by  the 
change,  it  is  proper  to  consider  the  use  and  pur- 
poses for  which  the  Improvements  were  made. 

4.  Code  1878,  f  493,  requiring  the  yeas  and 
nays  to  be  called  and  reported  on  the  passage 
and  adoption  of  an  ordinance  by  a  city  council, 
does  not  affect  cities  having  S(>ecia1  charters. 

5.  Where  the  only  provision  regulating  the 
voting  on  the  passage  ot  an  ordinance  by  the 
oonncil  of  a  city  under  a  special  charter  is  a 
rule,  adopted  by  the  city,  that  "all  votes  tal^en 
on  the  adoption  of  ordinances  shall  be  taken  hy 
the  yeae  and  nays,"  it  is  sufficient  for  the  record 
to  show  that  all  the  aldermen  voted  for  the  ordi- 
nance. 

6.  Under  a  dty  charter  requiring  publication 
of  ordinances,  and  the  recorder  to  certify  of  rec- 
ord to  the  publication,  "when  the  same  shall  have 
been  published,"  the  certificate  of  the  recorder 
need  not  show  dates  of  publication. 

,  7.  Under  a  city  charter  requiring  the  reconl- 
PT  to  certify  of  record  to  the  publication  of  or- 
dinances, the  recorder  certified  to.  but  did  not 
show  the  dates  of,  publication  of  an  ordinance 
for  change  of  grade.  The  ordinance  was  passed 
in  1875.  Owners  of  property  on  the  street  af- 
fected by  the  change  acted  upon  this  ordinance  in 
erecting  bnildlnKS  in  1877-78.  One  of  these 
owners  acquired  Dis  knowledge  of  the  passage  of 
the  ordinauce  by  reading  it  in  the  newspapers, 
and  the  city  engineer,  in  making  a  survey  for 
this  owner  when  he  erected  his  building,  showed 
the  grade  as  establi^ed  by  this  ordinance.  Held 
sufficient  to  show  that  the  ordinance  was  publish- 
ed shortly  after  its  passage,  and  before  the  owner 
last  mentioned  erected  his  building. 

8.  Where  a  property  owner,  after  the  adop- 
tion of  an  ordinance  fixing  a  grade  different 
from  that  In  conformity  to  which  he  hns  im- 
proved his  property,  signs  a  petition  for  im- 
provements to  the  street,  be  will  l>e  estopped 
from  claiming  damages  resulting  from  improve- 
ments made  on  the  last  established  grade. 

Appeal  from  district  court,  Linn  county; 
J.  D.  Griffith,  Judge. 

Action  to  recover  damages  to  plaintiff's 
Iiroperty  by  reason  of  the  change  in  tbe 
grade  of  tbe  street  upon  which  said  property 
abuts.  From  a  verdict  and  Judgmentagainst 
tbe  defendant,  it  appeals.     Reversed. 

Lewis  Helns,  for  appellant.  Hubbard  & 
Dawley  and  Jamison  &  Burr,  for  appellee. 

KINXE,  J.  1.  In  1875  the  defendant  city 
passed  an  ordinance  establishing  a  grnde  on 
First  avenue.  In  1877  or  1878  plaintiff  own- 
ed one  20-foot  lot  on  said  avenue,  and  his 
father  was  the  owner  of  the  adjoining  20- 
foot  front,  upon  which  they  erected  a  three- 
story  brick  block,  for  commercial  purposes, 
known  as  the  "Pi-eeton  Block."  The  ordi- 
nance establishing  the  grade  was  passed  pri- 
or to  the  erection  of  said  block,  and  the 
building  was  erected  in  accordance  with  8ai<l 
grade.  In  1887  plaintiff  acquired  title  to  the 
20  feet  formerly  owned  by  his  father.  Sep- 
tember 8,  1886,  defendant  city  passed  an  or- 
dinance changing  the  grade  of  tbe  street  in 
front  of  plaintiff's  premises;  and  In  August, 
1887,  defendant  permanently  Improved  said 
street,  by  grading,  guttering,  and  paving  the 
same,  and  lowered  the  surface  of  the  street 
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to  conform  to  tbe  grade  last  established. 
The  last  grade  was  abont  a  foot  lower  than 
the  grade  established  prior  to  tbe  time  said 
block  was  erected.  Plaiutlff's  damages  by 
reason  of  said  change  in  grade  have  not  been 
assessed  or  paid.  Plaintiff  claims  tbat  by 
reason  of  the  change  in  the  grade  bis  prop- 
erty has  been  damaged  in  tbe  sum  of  over 
$3,000.  The  defendant  city  denies  each  and 
every  allegation  of  plaintiff,  except  that  it  is 
a  municipal  corporation.  Claims  that  plain- 
tia  is  estopped  from  claiming  damages  be- 
cause, as  it  alleges,  he  petitioned  the  city  to 
make  tbe  improvements  for  which  he  claims 
damages,  and  that  said  improvements  were 
made  at  his  request;  that  he  has  waived  his 
right  to  damages.  The  plaintiff,  in  a  reply, 
denies  all  of  the  allegations  of  the  answer 
relating  to  his  having  signed  a  petition  for 
the  improvements.  The  cause  was  tried  to 
a  Jnry,  and  a  verdict  returned  for  plaintifr 
for  $1,300,  upon  which  a  Judgment  was'  en- 
tered. 

2.  At  the  commencement  of  tbe  trial,  and 
upon  its  own  motion,  the  court  limited  tbe 
number  of  witnesses  touching  the  value  of 
the  property  to  seven  upon  each  side.  It  1b 
contended  that  this  was  error.  Tbe  right 
of  a  trial  court  to  limit  the  numoer  of  wit- 
nesses who  may  be  called  to  testify  to  a 
given  point  has  been  too  often  recognized  by 
this  court  to  be  an  open  question.  It  was 
said  in  Kesee  v.  RaUroad  Co.,  30  Iowa,  80: 
"A  nisi  prius  court  must  be  permitted  to 
exercise  a  discretion  as  to  the  number  of  wit- 
nesses, the  order  and  manner  of  their  exam- 
ination, etc.,  in  tbe  cases  before  them,  else 
examinations  and  trials  might  be  indeflnite- 
ly  prolonged.  In  the  absence  of  manifest 
abuse  of  such  discretion,  an  appellate  court 
ought  not  to  interfere."  In  Bays  v.  Her- 
ring, 51  Iowa,  291,  1  N.  W.  558,  we  said, 
"The  trial  court  must,  of  necessity,  have 
power,  in  the  exercise  of  a  legal  discretion, 
to  control  tbe  number  of  witnesses  that 
should  be  examined  to  establish  any  fact" 
Everett  v.  Railroad  Co.,  58  Iowa.  244,  13  N. 
\V.  109;  Bays  v.  Hunt,  60  Iowa,  254,  14  N. 
W.  7S5.  In  Mintbon  v.  Lewis,  78  Iowa,  622. 
43  N.  W.  465,  we  held  that  the  court  might 
limit  tbe  number  of  witnesses  on  any  point 
In  the  case.  See,  also,  McConnell  v.  City  of 
Osage,  80  Iowa,  293,  45  N.  W.  550.  Counsel 
for  appellant  called  seven  witnesses  to  tes- 
tify to  tbe  value  of  tbe  plaintiff's  real  estate 
before  and  after  the  change  of  grade  in  1886. 
It  appeared  upon  the  examination  of  two  of 
them  that  they  bad  no  such  knowledge  of 
the  value  of  the  property  as  qualLQed  them 
to  testify  relating  thereto.  Whereupon,  he 
proposed  to  call  other  witnesses  to  the  same 
point,  and  tbe  court  refused  to  hear  them. 
It  is  claimed  tbat  tbe  order  limited  tbe  num- 
ber of  witnesses  "to  give  testimony  on  the 
damages  and  value  to  seven  on  a  side,"  and, 
as  only  five  of  the  seven  be  bad  called  did 
give  such  evidence,  he  was  entitled,  under 
the  form  of  the  order,   to  call   two   more. 


The  order  limited  the  number  of  witnesses 
upon  tbe  question  of  value  of  the  property 
to  seven  on  each  side.  Defendant  was  not 
prejudiced  by  the  order.  It  knew  before  the 
case  began  that  it  was  only  entitled  to  call 
seven  witnesses  upon  the  question  of  values 
of  tbe  real  estate^  If  two  of  its  witnesses 
showed  a  lack  of  knowledge  of  values  of  tbe 
realty,  and  bence  were  not  competent  to  tes- 
tify thereto,  tbat  was  no  reason  for  setting 
aside  or  ignoring  the  order.  It  was  defend- 
ant's business  to  know  before  it  called  its 
witnesses  tbat  they  possessed  the  reqalslte 
knowledge  to  testify  touching  that  matter. 
It  is  urged  that  while  this  rule  is  proper,  as 
applied  to  collateral  issues,  it  should  not  be 
held  applicable  to  the  main  issue  in  a  c-a(M>. 
We  discover  no  reason  for  limiting  tbe  appli- 
cation of  tbe  rule  to  a  particular  class  of 
cases,  or  to  certain  issues.  Tbe  power  thus 
given  trial  courts,  when  discreetly  exerciseil. 
is  alike  applicable  in  all  cases,  and  to  all  is- 
sues. The  only  question  is,  did  the  court. 
In  this  case,  abuse  its  discretion?  We  see 
no  reason  for  so  holding.  Tbe  preponder- 
ance of  tbe  evidence  is  not  necessarily  de- 
termined by  tbe  number  of  witnesses  on  each 
Bide  who  testify  touching  the  same  facts. 
In  our  Judgment,  the  court  very  properly  ex- 
ercised its  discretion,  and  there  was  no  error 
In  refusing  to  hear  additional  witnesses  of- 
fered by  the  defendaant  as  to  tbe  value  of 
tbe  real  estate; 

3.  Plaintiff  testified  that  be  was  acquaint- 
ed with  the  fair  market  value  of  tbe  prop- 
erty before  and  after  the  change  in  tlii> 
grade.  He  was  asked  what  its  fair  marber 
value  was  for  the  purpose  for  which  it  (th« 
building)  was  erected.  Another  witness  tes- 
tified as  to  tba  market  value  of  the  property 
for  commercial  purirases.  It  is  said  that  the 
above  was  not  the  proper  measure  of  dam- 
ages; that  the  measure  of  damages  was  the 
difference  in  value  Just  before  and  after  the 
change  in  the  grade.  We  do  not  think  that 
there  was  error  in  admitting  this  evidence. 
Now,  ui>on  what  is  this  difference  in  value 
based?  Manifestly,  in  part,  upon  the  use 
the  property  is  intended  for,  and  how  tbe 
value  of  the  property  is  affected,  if  at  all. 
in  view  of  tbe  purposes  for  which  it  is  adapt- 
ed or  used.  In  other  words,  in  determining 
the  market  value,  or  difference  in  value,  we 
take  Into  consideration  the  uses  and  purposes 
for  which  the  building  was  erected.  The 
evidence  tended  to  show  that  the  bulldini; 
was  used  for  stores  and  offices.  Sncb,  then, 
was  the  use,  whether  it  be  called  "commer- 
cial" or  "trade,"  or  by  some  other  name.  In 
either  case  it  is  its  market  value.  Tbe  ques- 
tions did  no  more  than  to  call  for  the  market 
value  before  and  after  the  change  in  the 
grade,  considering  the  uses  and  purposes  to 
which  the  buildings  were  adapted.  Stewart 
V.  City  of  Council  Bluffs  (Iowa)  50  N.  W.  2ia 
We  discover  no  error  in  the  ruling. 

4.  Error  is  assigned  upon  the  ruling  of  tbe 
court  in  admitting  tbe  ordinance  in  evidence. 
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passed  In  1875,  estabUsbing  a  grade  on  First 
avenue  In  defendant  city.  It  is  said  that  the 
ayes  and  nays  were  not  called  and  recorded 
on  tlie  passage  of  tlie  ordinance,  and  hence 
it  was  not  legally  passed.  Code,  S  493,  re- 
quires tliat  "on  the  iMtssage  or  adoption  of 
every  ordinance,  •  •  •  the  yeas  and  nays 
shall  be  called  and  recorded."  The  defend- 
ant dty  Is  acting  under  a  special  cliarter,  and 
was  never  Innarporated  under  the  general  in- 
corporation lavra,  of  which  said  section  403 
of  the  Code  of  1873  is  a  part.  Nor  does  the 
law  make  said  section  applicable  to  cities  act- 
ing under  special  chart^:^:  Code,  {  551;  Acts 
21st  Gen.  Assem.  c.  93,  {  2;  Acts  22d  Gen. 
Assem.  c  14,  {2;  Acts  16th  Gen.  Assem.  c. 
116,  {  21.  It  does  not  appear,  nor  is  it  claim- 
ed, that  the  charter  of  defendant  city  requires 
that  upon  the  passage  of  an  ordinance  the 
yeas  and  nays  shall  be  called  and  recorded. 
Kule  18  adopted  by  said  city,  and  which  was 
ofTered  in  evidence  by  It,  provides  that  "all 
votes  taken  on  the  adoption  of  ordinances 
shall  be  taken  by  yeas  and  nays,  each  mem- 
ber upon  his  name  being  called,  unless  for  spe- 
cial reasons  he  be  excused  by  the  council, 
shall  declare  openly  and  without  debate,  his 
assent  or  dissent  to  the  question."  The  rec- 
ord before  us  shows  all  of  the  aldermen  voted 
for  the  adoption  of  this  ordinance.  Inasmuch 
as  tbere  was  no  statute  or  rule  requiring  that 
the  yeas  and  nays  be  recorded,  we  do  not 
think  that  the  ordinance  can  be  successfully 
assailed  because  no  record  was  made  of  the 
vote.  It  is  true  the  record  does  not  show  that 
the  yeas  and  nays  were  called,  but  it  does 
show  that  all  of  the  aldermen  voted  for  the 
ordinance.  Under  snch  circumstances,  we 
may  well  presume  that  the  ordinance  was 
adopted  or  passed  in  the  manner  required  by 
the  rule.  Brewster  v.  City  of  Davenport,  61 
Iowa,  428, 1  N.  W.  737.  All  of  the  cases  cited 
by  appellant  arose  in  municipalities  organbsed 
and  acting  under  the  general  incorporation 
law,  and  therefore  are  not  applicable  in  this 
case. 

5.  Objection  is  made  to  the  roling  of  the 
court  admitting  the  certificate  of  the  re- 
corder of  the  defendant  city  showing  the  pub- 
lication of  the  ordtaiance.  Section  24  of  de- 
fendant's charts  provided  that  ordinances 
shaQ  be  recorded  In  a  book  kept  for  that  pur- 
IK>se,  and  shall  be  signed  by  the  mayor  and 
attested  by  the  recorder.  It  also  provides 
that  the  "recorder  shall  also  certify  In  said 
record  book  to  the  publication  or  posting  of 
ordinances  required  therein  when  the  same 
shall  have  lieen  published  and  posted."  It 
also  provides  tliat  before  ordinances  take  ef- 
fect they  shall  be  "published  in  a  newspaper 
printed  in  the  city,  at  least  ten  days,  or  posted 
Id  two  public  places  in  each  ward,  for  the 
same  length  of  time."  The  certificate  of  the 
recorder  was  to  the  effect  that  the  foregoing 
ordinance  has  lieen  published,  as  provided  by 
law,  in  the  rteHy  Keprbllcan,— a  newspaper 
published  In  said  dty  The  certificate  does 
not  sbow  the  dates  of  publication.    It  appears 


that  the  ordinance  was  passed  on  February 
19,  187B.  It  also  appears  that  the  owners  of 
property  on  First  avenue  acted  upon  it  in 
1877  and  in  1878,  when  they  erected  their 
buildings.  It  appears  also  that  plaintiff  ac- 
quired his  knowledge  of  the  fact  of  the  pas- 
sage of  the  ordinance  of  1875  establishing  a 
gi-ade  on  First  avenue  from  having  read  it  in 
the  newspapers.  It  appears  also  that  when ' 
the  building  was  erected  upon  plaintiff's  lot 
the  dty  engineer  made  a  survey  showing  the 
grade  as  made  by  the  ordinance  of  1875. 
From  these  and  other  facts,  it  is  fair  to  pre- 
sume that  the  publication  certified  to  was 
made  soon  aftor  the  passage  of  the  ordinance. 
The  ordinance  introduced  in  this  case  is  the 
original  ordinance  as  it  appears  in  the  records 
of  defendant  city,  with  the  recorder's  certif- 
icate attached  thereto.  The  charter  of  de- 
fendant required  the  recorder  to  certify  in 
said  record  book  to  the  publication.  This  he 
did.  True  it  Is  that  it  would  have  been  prop- 
er to  have  set  forth  in  the  certificate  the  sev- 
eral dates  of  publication,  but,  in  view  of  the 
charter  provision,  we  are  not  authorized  to 
say  that  the  certificate,  as  it  appears,  is  not 
a  certificate  "to  the  publication"  of  the  ordi- 
nance The  only  matter  of  doubt  is  as  to 
whether  this  publication  was  in  fact  made. 
We  have  set  out  facts  ftom  which  we  think 
the  court  was  Justified  in  holding  that  the 
ordinance  was  published  shortly  after  Its  pas- 
sage, and  prior  to  the  time  idaintift  erected 
his  building. 

6.  The  main  contention  in  the  case  arises 
on  the  defense  of  estoppel  or  waiver  plead- 
ed by  the  defendant  The  evidence  tended 
very  strongly  to  show  that  about  April  1, 
1887,  and  after  the  adoption  of  the  last  or- 
dinance fixing  a  grade  different  from  that  of 
the  ordinance  of  1S75,  the  plaintiff  and  other 
property  owners  upon  First  avenue  signed 
the  following  petition:  "We,  the  undersign- 
ed resident  owners  of  property  abutting 
First  avenue  between  Fourth  street  and  the 
Cedar  river,  respectfully  petition  that  your 
honorable  body,  proceeding  under  section  466 
of  the  Code  of  Iowa,  and  Ordinance  166  of 
the  City  of  Cedar  Rapids,  do  order  to  be 
laid  on  said  First  avenue,  between  said  lim- 
its, to  wit,  between  Fourth  street  and  the 
Cedar  river,  cedar  block  pavement,  gutter- 
ing and  curbing."  Tbe  court  Instructed  the 
Jury  that  the  petition  did  "not  amount  to 
either  a  waiver  of  damages,  if  any,  nor  does 
it  operate  as  an  estoppel,  and  the  same  will 
not  be  considered  by  you."  An  instruction 
embodying  the  opposite  views  was  asked 
and  refused.  In  support  of  his  contention, 
counsel  for  the  city  relies  upon  tbe  follow- 
ing cases:  Pratt  v.  Railway  Co.,  72  Iowa, 
249,  33  N.  W.  666;  Cook  v.  Railroad  Co.,  40 
Iowa,  451;  Merchants'  Union  Barb- Wire  Co. 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  79  Iowa,  616, 
44  N.  W.  900;  Justice  v.  Lancaster,  20  Mo. 
App.  550;  Cross  v.  City  of  Kansas,  1  S.  W. 
749,  90  Mo.  13;  City  of  Burlington  v.  Gil- 
bert, 31  Iowa,  357;  VaUe  v.  City  of  Inde- 
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peiulence  (Mo.  Sup.)  22  S.  W.  COS;  Hemb- 
ling  V.  City  of  Big  Rapids  (Mich.)  50  N.  W. 
741;  Collins  v.  City  of  Grand  Rapids  (Mich.) 
r)4  X.  W.  889;  Andrus  v.  Board  (La.)  6  South. 
003;  Dupre  t.  Board  (La.)  8  South.  583,  and 
other  cases.  In  Pratt's  Case,  72  Iowa,  247, 
33  N.  W.  666,  the  action  -was  to  recoTer  dam- 
ages caused  by  the  constmctlon  of  a  rail- 
road along  the  street  upon  which  plalntltTa 
property  abutted.  One  defense  was  that 
the  road  was  constructed  with  the  consent 
of  plaintiff.  It  was  held  that  such  consent 
was  a  waiver  of  the  right  to  recover  dam- 
ages. Cook's  Case,  40  Iowa,  451,  and  Mer- 
chants' Union  Barb-Wire  Cb.'s  Case,  79  Io- 
wa, «16,  44  N.  W.  900,  are.  In  principle,  like 
Pratt's  Case.  In  City  of  Burilngton  v.  Gil- 
bert, the  defendant,  in  his  petition,  express- 
ly asked  for  the  change  of  grade,  and,  in  ex- 
press terms,  waived  all  damages.  The  cases 
of  Cross  V.  City  of  Kansas  and  Valle  v.  City 
of  Independence  are.  In  principle,  like  Gil- 
bert's Case.  In  Hembllng  v.  City  of  Big 
Itaplds,  it  appears  that  plalntlfT  petitioned 
for  the,  establishment  ot  a  grade,  and  the 
grading  <^  the  street  It  was  h^d,  he  could 
not  recover  damages  caused  by  stepping  the 
flow  of  water  resulting  from  the  work.  In 
Collins  V.  City  of  Grand  Rapids,  the  plain- 
tiff, being  familiar  with  the  grade  estab- 
lished, petitioned  the  city  council  to  grade 
the  street  abutting  his  lot  He  sued  the  dty 
for  damages  because  the  improvement  pre- 
vented access  to  his  lot  and  the  case  was 
held  to  be  within  the  ruling  in  Hembllng's 
Case.  The  case  In  20  Mo.  App.  was  where 
one  signed  a  petition  requesting  the  con- 
struction of  a  bridge,  knowing  that  In  order 
to  reach  the  bridge,  certain  approaches 
would  have  to  be  erected  which  would  raise 
the  surface  of  the  street  In  front  of  bis 
pi-emises.  Ue  was  held  estopiied.  The  cases 
in  6  and  8  Southern  Reporter  are  where  tax- 
payers were  held  esU^ped  txom  setting  np 
the  Invalidity  of  a  tax  when  they  petitioned 
for  the  passage  of  ordinances  levying  the 
tax,  and  actively  suppoi-ted  and  voted  for 
the  ordinances,  when  submitted  to  a  vote  of 
the  taxpayers.  Several  of  the  cases  above 
refttTed  to  are  ao  different  in  facta  that  they 
cannot  be  considered  as  authority  for  the 
holding  contended  for  by  the  defendant  in 
this  action.  On  the  one  Irnnd,  it  la  contend- 
ed that  In  determining  as  to  whether  plaln- 
tur  is  estopped,  we  are  to  look  only  to  the 
petition,  and  what  was  asked  tho-eln,  while, 
on  the  other  hand,  it  is  claimed  that  in  sign- 
ing the  petition  plaintiff  must  be  bMd  to 
have  acted  in  view  of  the  then  established 
grade,  and  that  having  Invoked  the  action 
of  the  council,  he  must  be  presumed  to  have 
acted  In  the  light  of  the  clrcimistances  aa 
they  then  existed.  The  ordinance  referred 
to  in  the  petition  was  a  general  ordinance  of 
the  defendant  city,  authorizing  it  by  resolu- 
tion, to  order  streets  to  be  paved  and  otb«<- 
wlse  Improved.  Under  It  such  resolution  la 
required  to  be  published  for  10  days  in  a 


newspaper  In  said  city,  and  an  opportunity 
Is  afforded  thereafter  to  all  persons  to  ap- 
pear and  file  written  objections.  So  objec- 
tions may  be  made  after  the  work  Is  com- 
pleted, and  certain  notice  given  of  the 
amount  which  It  is  estimated  that  eacb  lot 
owner  should  pay.  Provision  is  also  made 
for  a  levy  of  a  tax  and  its  collection,  and  it 
is  also  provided  that  "no  sudi  Improvement 
as  herein  provided  for  shall  be  ordered  or 
directed  unless  a  majority  ot  the  resident 
owners  of  the  property  subject  to  levy  and 
assessment  for  such  improvement  petitions 
the  city  council  therefor,  or  unless  tbree- 
fourths  of  oil  the  members  of  the  dty  coun- 
cil shall,  by  vote,  assent  to  the  making  of 
the  same."  This  record  shows  that  tbe  coun- 
cil granted  the  prayer  of  the  petitioners,  and 
adopted  a  resolution  or  order  for  the  paving 
of  said  First  avenue.  In  this  order  is  the 
following:  "The  surface  of  said  paving  and 
curbing  shall  be  laid  so  as  to  conform  to 
the  established  grade  *  *  *  as  establish- 
ed by  Ordinance  257  passed  on  the  third  day 
of  Septembo',  A.  D.  1856,  and  known  as  the 
Davis  grade."  The  Improvement  as  actn- 
ally  made,  was  In  accordance  with  the  grade 
established  In  1886.  Now,  at  the  time  plain- 
tiff petitioned  for  the  paving,  guttering,  and 
curbing  of  the  avenue  In  troat  of  bis  prem- 
ises, the  ordinance  of  1886,  establishing  the 
grade,  was  in  force;  and  by  its  express 
terms  It  repealed  the  ordinance  which  was 
passed  in  1875  establishing  a  grad»  past  the 
same  i»«mlses.  No  question  Is  nude  as  to 
the  adoption  and  publication  of  this  ordi- 
nance of  1880.  He  knew  that  if  his  petition 
was  granted  the  improvements  moat  be 
made  In  accordance  with  some  established 
grade.  Knowing  that  the  grade  of  1875  had 
been  superseded  by  that  of  1880.  on  what 
grade  did  he  expect  the  improvements  to  be 
made?  It  is  Insisted  that  aa  the  petltioii  did 
not  mention  any  particular  grade,  and  aa 
the  ordinance  therein  referred  to  did  not  fix 
a  grade,  all  that  plaintiff  asked  was  that  the 
improvements  be  made;  that  the  city  was 
not  induced  to  make  the  Improvements  upon 
the  grade  of  1886  by  the  peUtion  of  pUlntiff; 
that  the  petition  did  not  warrant  the  city  in 
assuming  that  the  improvements  therein 
asked  for  should  be  made  on  the  grade  of 
1886.  We  cannot  accede  to  this  view.  As 
we  have  said,  plaintiff  petitioned  to  have 
these  Improvera^itB  made.  He  Itnew  that 
they  would  and  must  be  made  In  accordance 
with  some  established  grade;  and  we  think. 
In  view  of  the  fact  that  in  law  he  was  pre- 
sumed to  know  that  the  ordinance  of  1SS6, 
which  repealed  that  of  1875,  was  In  force, 
and  fixed  the  grade  he  now  complains  of, 
tltat  bis  petition  must  be  Interpreted  and  con- 
strued In  the  light  of  such  facts.  Plaintiff's 
sltuatlcm  Is  not  different  from  what  it  would 
have  been,  had  he  petitioned  In  fact  that  the 
Improvements  be  made  in  accordance  with 
the  grade  established  In  1SS6.  That  was  the 
legal  effect  of  what  he  asked.     He  had  no 
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right,  under  the  circumstances,  to  think  that 
these  improvements  would  be  made  in  con- 
formity to  the  grade  of  1875,  wliich  had 
been  set  aside  years  before.  It  seems  to  ua, 
to  say  that  he  merely  petitioned;  that  he  Is 
not  bound,  because  he,  in  fact,  did  not  ask 
that  the  Improvements  be  made  at  any  par- 
ticular grade,— is  to  say  that  he  did  a  mean- 
ingless thing,  because  he  must  have  known 
that  such  work  as  he  asked  to  be  performed 
must  be  done  on  some  established  grade.  In 
this  view,  the  city  was  induced  to  act,— to  do 
the  work;  and  we  think  It  had  a  clear  right 
to  act  In  the  belief  that  the  petitioners  want- 
ed the  street  improved  on  the  grade  which 
then  existed.  Although  the  city  had  passed 
the  ordinance  in  188G  establishing  a  grade,  it 
had  as  yet  made  no  attempt  to  conform  the 
surface  of  the  street  to  that  grade,  and  un- 
til It  did  80  no  property  owner  could  com- 
plain. Now,  on  the  faith  of  the  petition  of 
plalntltr  and  other  property  owners,  the  city 
improved  the  street  In  conformity  to  the  1886 
grade.  Inasmuch  as  that  was  a  change 
from  the  grade  established  in  1875,  property 
owners  affected  by  the  change  could  recover 
damages  from  the  city.  If  they  could  show 
that  they  had  sustained  any,  by  reason  of 
such  change  of  grade,  and  the  physical 
change  made  in  accordance  therewith.  We 
think  the  petition  was  an  invitation— a  re- 
quest—to the  city  council  to  make  the  im- 
provements in  accordance  with  the  then  ex- 
isting and  legally  established  grade.  Hav- 
ing acted  in  strict  conformity  to  plaintlfTs 
request,  be  ought  not  now  to  be  beard  to 
complain  that  his  property  has  been  dam- 
aged by  the  act  of  the  city,— an  act  done  at 
bis  Instance.  We  have  treated  this  ques- 
tion upon  the  theory  that  plalntlfT  in  fact 
signed  the  petition.  There  Is  some  conflict 
In  the  evidence  touching  this  question.  The 
court  below  instructed  the  Jury  that  plain- 
tiff, in  signing  the  petition.  If  he  did  sign  It, 
would  not  be  estopped  to  claim  damages, 
and  that  they  should  pay  no  attention  to  the 
petition.    This,  we  hold,  was  error. 

7.  Other  errors  are  assigned.  We  have  ex- 
amined an  of  the  questions  thus  presented, 
and  discover  no  reversible  error,  except  as 
above  pointed  out.    Reversed. 


CLESLE  7.  FRERICHS. 
(Sapiame  Court  of  Iowa.  Hay  27,  1895.) 
Naw  T»  AL— Misconduct  o»  Pbi!tailih«  Partt. 
In  an  action  on  notea  alleged  to  have  been 
executed  in  Germany,  January  1,  1884,  before 
defendant  came  to  America,  defendant  secured  a 
verdict  by  the  testimony  of  himself  and  wife  that 
they  were  married  in  Iowa  in  1883,  thns  mak- 
ing it  appear  that  he  bad  emigrated  before  the 
execution  of  the  notes.  Hdd,  that  it  was  with- 
in the  court's  discretion  to  grant  a  new  trial 
for  miseondnct  of  the  prevailing  party,  under 
Code.  {  28S7,  the  record  of  the  connty  in  which 
defendants  were  married  and  other  testimony 
tending  to  show  that  their  marriage  took  place 
in  October,  1884. 


Appeal  from  district  court,  Lyon  county; 
Scott  M.  Ladd,  Judge. 

Action  on  promissory  notes  and  on  account 
for  borrowed  money.  The  answer  ia  a  gen- 
era] denial,  and  a  denial  of  the  genuineness 
of  the  signatures  to  the  notes,  and  a  plea 
for  the  statute  of  limitations.  The  cause 
was  tried  to  a  Jury  that  returned  a  verdict 
for  the  defendant,  and  the  court  sustained 
a  motion  for  a  new  trial.  The  defendant 
apjtealed.    Affirmed. 

H.  C.  Roach  and  McMilUan  &  Dunlap,  for 
appellant  Parsons  &  Van  Wageuen,  for 
appellee. 

GRANGER,  J.  The  only  question  before 
us  Is  as  to  the  sufficiency  of  the  record  to 
sustain  the  ruling  of  the  district  court  in 
granting  a  new  trial.  The  grounds  of  the 
motion  which  was  sustained  are  the  miscon- 
duct of  the  prevailing  party  and  newly-dis- 
covered evidence.  The  Instruments  In  suit 
were  executed  in  Germany,  one  of  them  be- 
ing for  3,000  marks,  dated  January  1,  1884. 
The  issues  Involved  the  Identity  of  the  de- 
fendant as  the  party  who  signed  the  instru- 
ment. The  plaintiff  Is  a  resident  of  Gei- 
many,  and  has  never  been  in  this  country. 
His  testimony  Is  in  the  record,  and  he  swears 
to  having  loaned  defendant  400  marks  Janu- 
ary 15,1879,600  marks  June  11, 1884,  and  3,000 
marks  January  1,  1884.  These  are  the  claims 
for  which  the  action  is  brought  The  testi- 
mony of  the  plaintiff  shows  the  defendant 
to  have  been  In  Germany  up  to  April  4, 
1884.  The  defendant  was  married  after 
reaching  Clayton  county,  in  this  state.  Both 
the  defendant  and  his  wife  were  witnesses  on 
his  behalf  at  the  trial,  and  each  swore  that 
they  were  married  in  Clayton  county,  Octo- 
ber 11,  1683.  This  fact,  if  true,  would  con- 
clusively show  that  defendant  is  not  the 
man  who  signed  the  Instrumenta  From  the 
showing  for  a  new  trial  it  is  made  to  appear 
that  the  marriage  records  of  Clayton  county 
show  that  these  parties  were  married  Octo- 
ber 11,  1884,  and  the  showing  in  other  re- 
spects is  very  strong  to  that  effect  If  this 
be  true,  the  defendant  has  secured  a  ver- 
dict by  the  introduction  of  false  testimony. 
Misconduct  of  the  prevailing  party  is  a  stat- 
utory ground  for  a  new  trial.  See  First  Nat. 
Bank  v.  W.,  St  L.  &  P.  Ry.  Co.,  61  Iowa, 
700,  17  N.  W.  48;  Code,  §  2837.  It  is  not 
for  us  to  pass  upon  the  truth  or  falsity  of 
the  evidence  on  the  trial  or  the  showing  for 
a  new  trial  on  the  particular  question  fur- 
ther than  to  say  that  It  Is  such  that  the  dis- 
trict court  could,  in  its  discretion,  find  that 
there  was  misconduct.  In  fact,  we  think. 
In  view  of  the  record,  that  the  discretion 
was  wisely  exercised.  It  is  true  that  the 
new  testimony  Is  largely  cumulative,  but 
that  fact  should  not  conclusively  overcome 
the  showing  of  misconduct 

There  Is  a  dalm  of  a  want  of  diligence  to 
sooner  discover  the  newly-discovered  evi- 
dence. The  case,  in  this  respect,  is  some- 
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what  peculiar.  The  plaintiff  iB  in  Germany. 
The  answer  does  not  disclose  that  the  iden- 
tity of  defendant  as  the  person  claimed  to 
have  signed  the  Instruments  Is  questioned. 
If  he  is  the  maker  of  the  lustruments,  he  Is 
a  brother-in-law  to  the  plaintiff,  which  he 
denies.  Affidavits  from  Germany,  in  sup- 
port of  the  motion  for  a  new  trial,  in  view  of 
other  evidence,  make  it  appear  that  defend- 
ant was  not  in  Iowa  in  1883,  but  was  in 
Germany,  and  was  the  maker  of  the  notes. 
We  think  that  we  should  not  disturb  the  ac- 
tion of  the  court,  and  the  order  granting  a 
new  trial  is  affirmed. 


DKAN  V.  NICHOLS  &  SHEPARD  CO. 

(Supreme  Court  of  Iowa.     May  28,  1895.) 

Notice — Waivek— Notes— Wuoxopul  Cohveb- 

8ION — EvioEXCB— Damages. 

1.  Notice  in  writing,  that  a  machine  sold 
does  not  comply  with  tlie  warranty,  required  by 
the  contract  to  be  given  the  seller.  Is  waived 
where  he  acta  on  an  oral  notice  given  his  agent. 

2.  In  an  adion  for  wrongful  conversion  of 
notes  executed  by  plaintifC  to  defendant  on  a  sale 
of  machinery  with  a  warranty,  though  tlie  con- 
tract provided  for  payment,  by  the  notes,  on  de- 
livery of  the  machine,  plaintiff  may  ^ow  that, 
though  the  machine  was  delivered,  the  notes  were 
given  to  defendant's  agent  under  his  agreement 
to  hold  them  until  plaintiff  was  satisfied  with 
the  working  of  the  machine,  such  action  not  be- 
ing founded  on  the  contract  of  sale,  for  breach 
thereof. 

3.  So,  too,  such  action,  not  being  founded 
on  the  contract  of  sale,  is  not  limited  by  the  pro- 
vision therein  as  to  the  time  within  which  action 
for  breach  of  warranty  or  for  damages  might  be 
maintained 

4.  Damages  for  wrongful  conversion  of  notes 
does  not  include  expenses  of  an  unsuccessful  de- 
fense to  an  action  thereon  by  defendant's  trans- 
feree, but  merely  the  value  thereof,  which,  in 
the  absence  of  other  evidence,  is  the  face  value 
thereof. 

Appeal  from  district  court,  Monona  county; 
George  W.  Wak^eld,  Judge. 

Action  to  recover  $3,500  damages  for  the  al- 
leged wrongful  conversion  of  four  promissory 
notes  aggregating  $1,410.  Verdict  and  Judg- 
ment in  favor  of  the  plaintiff  for  $2,298.40. 
Defendant  appeals.  The  Issues  and  facts  are 
sufficiently  set  forth  in  the  opinion.  Modified 
and  affirmed. 

Chas.  B.  Underhlll  and  D.  A.  Wynkoop,  for 
appellant.  Spalding,  Taylor  &  Burgess  and 
Oliver  Bros.,  for  appellee. 

GIVEN,  C  J.  1.  The  errors  assigned  and 
argued  relate  to  rulings  on  the  admission  of 
evidence  and  In  the  instructions.  The  follow- 
ing is  a  sufficient  statement  of  the  issues  and 
facts  for  an  understanding  of  the  questions 
discussed:  Under  date  of  July  5,  1889,  the 
plaintiff  purchased  from  defendant,  through 
its  agent.  Will  0.  Whiting  &  Co.,  at  Whiting, 
Iowa,  one  steam-threshing  outfit,  with  certain 
specified  appliances,  upon  terms  and  condi- 
tions expressed  in  a  written  order  signed  by 
plaintiff  and  his  father,  Silas  Dean.    Plaintiff 


agreed  to  receive  the  macnme  on  arrival,  "sub- 
ject to  all  the  conditions  of  the  warranty  and 
agreement  printed  below,  and  pay  la  casta  the 
freight  and  charges  thereon  from  the  f actoiT, 
and  also  agree  to  pay  to  your  order,  at  the 
time  and  place  of  ddlvery  aliove  named,  the 
further  sum  of  $1,410,  as  follows,  namdy: 
by  four  promissory  notes  secured  by  mort- 
gage on  the  machine,  and  the  signature  of 
Silas  Dean  on  the  note  last  falling  due."  Said 
written  order  contains  these  further  agree- 
ments and  conditions:  "This  machine  is  or- 
dered, purchased,  and  sold  subject  to  the  fol- 
lowing express  warranty  and  agreement,  and 
none  other,  viz.:  That  said  separator  is  wen 
made,  and  of  good  materials,  and  with  good 
management  is  capable  of  doing  a  good  busi- 
ness in  threshing,  separating,  and  cleaning 
grain  and  seeds.  Also  that  the  said  engine  is 
well  made,  and  of  good  materials,  and.  if 
properly  run  and  rightly  managed,  1b  capa- 
ble of  driving  said  separator  to  do  a  good 
business  in  threshing.  Conditioned  that,  upon 
starting  this  machinery,  the  undersigned  par- 
chasers  shall  intelligently  follow  the  printed 
hints,  rules,  and  directions  of  the  maiwiftic- 
turers;  and  if,  by  so  doing,  they  are  unable 
to  make  it  opo-ate  well,  written  notice,  stat- 
ing wherein  it  falls  to  satisfy  the  warranty, 
is  to  be  Immediately  given  by  the  undersign- 
ed purchasers  to  Nichols  &  Shepard  Co.,  at 
Battle  Creek,  Mich.,  and  also  to  the  dealer 
through  whom  purchased,  and  reasonable  time 
to  get  to  it,  and  remedy  the  defect  (if  any), 
unless  It  is  of  such  a  nature  that  they  can 
advise  by  letter;  and  the  purchaaers  hereby 
agree  to  render  necessary  and  friendly  assist- 
ance. But  if  the  piu-chasers  fail  to  moke  it 
perform,  through  improper  management,  or 
lack  of  proper  appliances,  or  neglect  to  observe 
the  written  directions,  then  the  purchasers  are 
to  pay  all  necessary  expenses. .  Deficiencies  in 
the  general  adaptation  of  the  engine  for  de- 
veloping the  rated  power,  and  of  the  separator 
for  threshing,  separating,  and  cleaning,  are 
expressly  agreed  by  the  undersigned  to  be  re- 
ported in  writing,  as  above  stated,  within  five 
days  after  starting  it,  and  not  after  contin- 
ued use  or  injury  to  the  machinery.  And  it  is 
expressly  agreed  tliat  use  without  such  writ- 
ten notice  is  conclusive  evidence  of  satisfac- 
tion and  fuUUlment  of  all  warranty.  It  is 
expressly  understood  and  agreed  ttiat  all  war- 
ranty on  this  machinery  terminates  and  ex- 
pires, and  all  liability  of  Nichols  &  Shepard 
Co.,  to  an  action  for  breach  of  warranty  or 
recoupment  for  damages,  set-off,  or  otherwise, 
ceases  entirely  at  the  close  of  this  year,  any 
statute  of  limitations  to  the  contrary  notwith- 
standing; and  all  warranties  are  to  be  iu- 
valid  in  case  this  machinery  Is  not  fully  set- 
tied  for  when  delivered."  The  machinery  and 
appliances,  except  a  zinc  riddle  and  measur- 
ing boxes,  arrived  at  Whiting,  and  on  a  Sat- 
urday following,  after  examining  the  ma- 
chinery, plaintiff  executed  his  four  promissory 
notes  to  the  defendant  for  $352.60  eacti,  pay- 
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able  as  agreed.  The  three  first  falling  due 
he  then  delivered  to  Whiting  &  Co.,  and  re- 
tained the  other  to  procure  the  signature  of 
Silas  Dean  thereto.  On  the  Monday  follow- 
ing, plaintiff,  with  the  assistance  and  Instruc- 
tions of  an  expert,  sent  by  defendant,  took 
the  machine  out  to  work.  There  is  a  con- 
flict In  the  evidence  as  to  whether  the  ma- 
chine worked  well  or  not  On  the  next  Fri- 
day plaintiff  returned  the  machine  to  Whiting 
^V;  Co.,  claiming  that  It  did  not  work  as  war> 
ranted,  whereupon  Whiting  &  Co.  notified  de- 
fendant, and  another  expert,  a  Mr.  Morse,  was 
sent  by  defendant.  Plaintiff  again,  ^vith  the 
assistance  of  Mr.  Morse,  took  the  machine  oat, 
and  tried  it,  Mr.  Morse  remaining  some  time 
with  the  machine.  Before  leaving,  plaintiff 
gave  Mr.  Morse  a  statement  in  writing  to  de- 
fendant, concerning  the  machine,  which  has 
been  lost  Three  witnesses  were  called  as  to 
its  contents.  Morse  says  it  was  that  "both 
the  engine  and  separator  gave  good  satisfac- 
tion, and  filled  the  warranty."  L.  E.  Christie 
states  as  his  recollection  that  It  read  this  way: 
"I  hereby  certify  that  Mr.  Morse  has  fixed  the 
machine  bought  of  the  Nichols  &  Shepard  Co., 
and  It  fills  the  warranty  made  by  the  compa- 
ny. It  works  well;  It  runs  all  right  except 
one  bolt  which  the  company  agrees  to  send." 
wm  C.  Whiting  states  it  thus:  "This  is  to 
certify  that  Mr.  Morse  has  come  and  fixed  my 
engine  and  separator,  and  that  it  now  works 
and  fills  the  warranty  as  made  by  the  mak- 
ers. It  is  all  right,  except  one  bolt  which  Is 
no  good.  It  is  all  right  now,  bat  do  not 
know  how  long  It  will  remain  so."  Plaintiff 
continued  to  work  the  machine  for  a  few  days 
after  Mr.  Morse  left,  and  again  returned  it  to 
Whiting  &  Co.,  claiming  that  it  failed  to  work 
properly,  and  demanded  his  notes.  A  third 
expert  was  sent  by  defendant,  but  no  further 
test  was  made.  About  the  time  the  machine 
was  first  returned,  Silas  Dean  signed  the  note 
last  falling  due  under  the  following  circum- 
stances, as  he  states  it  He  says  he  refused 
to  sign  the  note  after  he  saw  how  the  mach- 
ine worked.  That  plaintiff  and  Mr.  Easton, 
who  had  negotiated  the  sale,  came  to  see  him. 
That  he  was  told  that:  "Mr.  Whiting  says, 
If  the  second  expert  comes,  and  finds  the 
machine  is  not  settled  for,  they  will  throw 
all  the  responsibility  upon  me,  and  will  not 
touch  the  machine,  and  he  will  have  to  fix  it 
himself,  because  the  machine  was  not  settled 
for  as  he  agreed  with  the  other  party.  He 
says,  'If  you  will  sign  the  note,  we  will  put 
it  In  the  Whiting  Bank,  and  they  will  stay 
there  until  we  are  satisfied  the  machine  is  all 
right,' "  whereupon  he  signed  it  The  evi- 
dence shows  without  contradiction  that  when 
this  note  was  delivered  to  Whiting  &  Co., 
which  was  before  the  second  trial.  Whiting 
&  Co.  agreed  to  and  did  place  the  four  notes 
la  the  Bank  of  Whiting,  to  be  held  until 
plaintiff  was  satisfied  with  the  working  of 
the  machine.  Mr.  Whiting  testifies  that  be- 
fore the  order  for  the  machine  was  signed 
lie  told  plaintiff  be  would  not  send  the  notes 


away  nntil  he  had  his  trial,  that  the  company 
would  not  ask  for  them  right  away,  and  that 
he  would  not  send  them.  Upon  Mr.  Morse's 
presenting  the  written  statement  from  plain- 
tiff, referred  to  above,  the  four  notes  were  de- 
livered to  him  by  the  bank  with  the  knowledge 
of  Whiting  &  Co.,  but  without  the  knowledge 
of  the  plaintiff.  On  December  10,  1889,  de- 
fendant transferred  the  note  falling  due  Jan- 
nary  1,  1890,  and  on  January  20,  1890,  the 
other  three  notes  thereafter  to  become  due, 
to  the  National  Bank  of  Battle  Creek,  Mich., 
for  value.  Said  bank  subsequently  obtained 
Judgment  upon  said  notes  in  an  action 
against  the  plaintiff.    53  N.  W.  338. 

Plaintiff's  cause  of  action  is  not  very  plain- 
ly or  concisely  stated,  but  the  court  correctly 
construed  it  as  an  action  to  recover  for  the 
wrongful  conversion  of  his  four  promissory 
notes,  upon  the  grounds  that  there  was  no 
consideration  for  the  notes,  and  that  they 
were  never  delivered  to  defendant  but  were 
obtained  by  fraud  and  deceit  The  defend- 
ant admitted  the  sale  of  machinery;  denied 
every  other  allegation;  says  that  plaintiff's 
action  is  barred  by  the  contract;  that  plain- 
tiff received  and  paid  for  the  machine  by  ex- 
ecuting said  notes;  that  he  failed  to  render 
friendly  assistance,  and  failed  to  report  In 
writing,  as  required  by  the  contract  that 
the  machine  did  not  give  satisfaction  as  re- 
quired by  the  warranty. 

2.  Plaintiff  was  permitted  to  introduce 
evidence,  over  defendant's  objections,  tend- 
ing to  show  as  follows:  That  when  plain- 
tiff returned  the  machine  the  first  time  he 
requested  Whiting  &  Co.  to  notify  the  de- 
fendants that  it  did  not  work  as  warranted, 
and  that  they  did  so.  There  was  no  error  In 
this,  as  defendant  acted  upon  that  notice  by 
sending  Mr.  Morse,  and  thereby  waived  no- 
tice in  writing.  Plaintiff  was  permitted  to 
show  the  agreement  under  which  Silas  Dean 
signed  the  note  last  falling  due,  and  the 
agreement  under  which  it  was  delivered, 
and  the  four  notes  placed  in  the  bank.  De- 
fendant's counsel,  treating  this  as  an  action 
upon  the  contract  expressed  in  said  order, 
and  for  breach  thereof,  contend  that  this 
evidence  was  to  vary  and  change  the  written 
contract  and  to  establish  a  parol  warranty. 
Appellaikt's  complaints  throughout  are  based 
npon  this  understanding  of  the  cause  of  ac- 
tion. As  we  have  said,  it  is  not  an  action 
upon,  nor  for  a  breach  of,  the  contract  but 
for  a  wrongftd  conversion  of  the  notes.  That 
defendant  did  take  and  convert  the  notes, 
there  Is  no  question,  but  whether  wrong- 
fully or  not  depends  upon  whether  the  con- 
tract had  been  so  performed  as  to  entitle  it 
to  the  notes.  Upon  this  issue  the  contract, 
and  all  that  was  done  under  it  by  the  par- 
ties, or  their  agents,  within  the  scope  of 
their  authority,  was  competent  evidence. 
It  may  be  ti-ue  that  Whiting  &  Co.  had  no 
authority  to  make  any  other  contract  fliau 
that  expressed  In  the  order,  but  they  had 
authority  to  carry  that  out  en  behalf  .o|  di 
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fendant  Under  that  contract,  plaintiff  was 
to  settle  and  pay  for  the  macbiue  as  provid- 
ed before  it  was  delivered  to  him.  It  may 
well  be  questioned  whether  It  was  ever  de- 
livered to  him  as  contemplated  by  the  par- 
ties. Both  times  the  machine  -was  taken  out 
and  operated  under  direction  of  defendant's 
experts.  Defendant  does  not  seem  to  have 
regarded  It  ajs  a  delivery  when  they  sent  the 
second  and  third  expert,  after  notice  that 
the  machine  had  been  returned.  Be  this  aa 
it  may,  it  was  competent  to  prove  the  con- 
ditions upon  which  the  notes  were  placed  In 
and  taken  from  the  bank.  The  defendant 
recognized  the  agreement  under  which  the 
notes  were  deposited.  They  were  never  de- 
manded or  claimed  until  the  written  state- 
ment as  to  the  machine  was  received  from 
the  plaintiff.  It  seems  to  us  that  defendant's 
right  to  the  notes  depended  upon  the  con- 
tents of  that  writing,-- a  question  that  was 
for  the  Jury.  Having  In  mind  that  the  Is- 
sue Is  whether  defendant  obtained  the  notes 
wrongfully,  It  will  be  readily  seen  that  there 
was  no  error  In  admitting  evidence,  nor  In 
the  Instructions  on  this  branch  of  the  case. 
This  view  also  answers  defendant's  claim 
that  this  action  is  barred  by  the  terms  of  the 
conti-act,  limiting  plaintiff's  right  to  sue  for 
a  breach  of  the  warranty  or  recoupment  of 
damages  to  the  close  of  the  year  1889.  This 
is  not  such  an  action;  therefore  not  within 
the  limitation. 

3.  The  court  Instnicted  as  follows:  "Par. 
4.  If  you  find  for  the  plaintiff,  then  you  will 
separately  determine  and  assess  the  several 
items  of  damages,  and  in  your  verdict  enter 
specially  the  amounts  found  on  the  several 
matters,  respectively,  as  follows:  First 
You  will  compute  the  amount  of  the  notes 
.vou  find  to  have  been  wrongfully  sold,  upon 
which  suit  Is  now  pending  in  the  supreme 
court,  face  value,  with  interest  to  this  date, 
and  allow  the  amount  In  plaintiff's  favor. 
Second.  You  will  find  the  amount  of  costs 
taxed  In  the  suit  upon  the  notes  by  the  Na- 
tional Bank  of  Battle  Creek,  and  return  the 
same  In  plaintiff's  favor.  Third.  Tou  will 
find  from  the  evidence  the  amount  of  attor- 
ney's fees  necessarily  Incurred  by  plaintiff 
In  defense  of  suit  upon  said  notes,  both  in 
the  district  and  supreme  court,  and  return 
said  amount  In  plaintiff's  favor.  Fourth. 
You  will  find  and  determine  from  the  evi- 
dence the  necessary  expenses  incurred  by 
tlie  plaintiff  In  loss  of  time  and  expenses  in- 
curred In  preparing  his  defense  and  defend- 
ing said  suit  upon  said  notes,  and  return 
the  same  In  plaintiff's  favor.  Fifth.  You 
will  find  from  the  evidence  the  amount  of 
costs  that  may  be  taxed  In  the  supreme  court 
In  the  suit  upon  said  notes,  and  return  the 
amount  thereof  In  plalntlCTs  favor."  The 
Jury  returned  their  verdict  as  follows:  "We, 
the  Jury,  find  for  the  plaintiff,  C.  H.  Dean, 
and*  separately  assess  Items  of  damages  un- 
der the  fourth  paragraph  of  the  charge  as 
follows:   Amount  of  notes  wrongfully  sold. 


11,658.05;  amount  of  costs  taxed  in  district 
court  in  suit  on  notes  by  the  National  Bank 
of  Battle  Creek,  $144.00;  amount  of  attor- 
ney's fees  necessarily  Incurred  by  plaintiff 
in  defense  of  suit  on  said  notes,  $305.35; 
amount  of  attorney's  fees  neceesarily  in- 
curred by  plaintiff  in  preparing  and  defend- 
ing said  suit,  $35;  amount  of  cost  that  otay 
be  taxed  in  the  supreme  court  in  the  suit 
upon  said  notes  $196.00."  In  3  Pars.  Cont. 
(6th  Ed.)  196,  the  rule  Is  stated  thus:  "In 
trover  for  a  bill  or  notes  or  other  cboses  In 
action  the  measure  of  damages  is,  prima 
facie,  the  value  of  Its  face.  Insolvency  of 
the  parties  liable  thereon,  payment  in  whole 
or  In  part,  or  any  other  facts  tending  direct- 
ly to  reduce  its  value,  may  be  shown  in  miti- 
gation of  damages."  In  Sedg.  Dam.  (Stb 
Ed.)  }  250,  It  Is  said:  "The  value  of  the  bUl 
or  note  is,  prima  facie,  the  amount  due  on 
the  security;  the  defendant  being  at  liberty 
to  reduce  that  valuation  by  evidence  show- 
ing payment,  the  insolvency  of  the  maker,  or 
any  fact  tending  to  Invalidate  the  security. 
See  Ingnlls  v.  Lord,  1  Cow.  240;  Latham  t. 
Brown,  16  Iowa,  118;  Famham  v.  Benedict. 
107  N.  y.  159,  13  N.  B.  784."  See,  also. 
Decker  v.  Matthews,  12  N.  Y.  313,  and  Thay- 
er V.  Manley,  73  N.  Y.  305.  Defendant  does 
not  question  the  rule,  but  complains  that  the 
court  refused  to  allow  It  to  show  the  worth- 
lessness  of  the  notes.  We  are  not  referred 
to,  and  do  not  find,  such  a  refusal.  We  are 
not  cited  to  any  authority,  nor  do  we  con- 
ceive of  any  principle,  upon  which  the  plain- 
tiff Is  entitled  to  the  Items  of  damage  speci- 
fied In  the  second,  third,  fourth,  and  fifth 
paragraphs  of  the  fourth  instruction  as  quot- 
ed above.  The  plaintiff  Is  entitled  to  recov- 
er the  face  value  of  the  notes  In  the  absence 
of  evidence  that  they  were  of  less  value,  up- 
on the  presumption  that,  being  transferred, 
he  has  or  will  voluntarily  pay  the  8am&  It 
Is  because  of  the  transfer  that  plaintiff  can- 
not relieve  himself  from  liability  without 
payment  We  think  the  court  erred  In  in- 
structing the  jury  that  If  it  found  for  the 
plaintiff,  it  should  allow  said  Items  as  dam- 
age. Our  conclusion  Is  that  the  Judgment  of 
the  district  court  must  for  this  reason,  be 
reversed,  unless  the  plaintiff  will,  within  40 
days,  remit  the  amount  of  said  Items,  in 
which  event  the  Judgment  will  be  affirmed 
Modified  and  affirmed. 


ELLSWORTH  v.  CHICAGO,  B.  &  Q.  RT. 
CO. 

(Supreme  Conrt  of  Iowa.     May  28,  1895.) 

EUscnoN  o»  Pasbbsobr— Ticket — Sxlb — Dxtb, 

1.  A  person  who  gets  a  ticket  on  his  promise 
to  the  agent  to  pay  therefor  on  his  return,  there 
not  being  time  to  pay  l)efore  the  starting  of  the 
train,  and  who  thereafter  makes  such  payment, 
is  to  be  treated  ab  a  purchaser  of  the  ticlcet  in  an 
action  for  ejection  from  the  train. 

2.  As  between  a  person  who  haye  a  tickol 
bearing  a  date  prior  to  the  purchase  and  the  com 
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pan;,  he  ia  Mitltled  to  passage  on  the  date  of  pur- 
chase under  tixe  provigion  thereon,  "continuous 
passage  within  one  day  of  date  of  snip." 

3.  Where  a  ticket  is  pn-sented  on  the  day  of 
pnrchase,  bat  the  conductor  refuses  to  accept 
becaoae  it  bears  a  prior  date,  which.  If  the  true 
date  of  the  sale,  would  not  entitle  him  to  passage, 
lie  may  refuse  to  pay  or  get  off,  and,  being  forci- 
bly ejected,  may  recorer  therefor. 

4.  The  t»et  that  the  passenger,  though  claim- 
ing his  right  to  passage  on  his  ticket,  offered  to 
pay  the  regular  fare,  refusing  only  to  pay  the  ex- 
tra charges  on  train,  dops  not  prevent  his  recov- 
ery (br  ejection,  Ua  offer  not  having  been  ac- 
cepted. 

Appeal  from  district  coort,  Adams  county; 
H.  M.  Towner,  Judge. 

On  the  morning  of  S^tember  27,  1898,  tlie 
plaintiflT  procnred  a  ticket  on  defendant's  line 
of  road  from  Preacott  to  Coming,  a  distance 
of  7^  miles.  Because  of  tlie  fair  at  Coming, 
the  company  was  selling  round-trip  tickets  at 
reduced  rates,  which  tickets  had  to  be  filled 
In  with  a  pea  The  plaintiff  was  late  reach- 
ing tlie  depot  at  Prescott,  so  that  there  was 
no  time  to  lin  up  a  rotmd-trip  ticket,  and  he 
told  the  agent  to  give  him  a  "straight  ticlcet." 
The  train  was  moving,  and  plaintiff  took  the 
ticket  handed  him,  and  caught  tlie  train,  and 
pot  onto  the  rear  platform.  Because  of  his 
haste,  be  did  not  pay  for  the  ticket,  but  said 
to  the  agent  that  he  would  pay  on  bis  return, 
to  wbich  the  agent  assented.  By  a  rule  of 
the  company,  tickets  must  Im  used  on  the 
<lay  they  are  purchased,  and,  if  not  so  used, 
tbey  may  be  returned,  and  the  purchase 
money  will  be  refunded.  The  ticket  given 
plaintiir  was  dated  September  24,  1803,  in- 
stead of  tbft  Z7th,  the  day  on  which  it  was 
handed  to  plaintiff.  The  delivery  of  the 
ticket  to  plaintiir  was  a  mistake,  it  having 
ttefbre  been  sold,  and  not  used,  and  then  re- 
deemed, as  above  stated.  The  redemption 
was  by  the  night  agent  at  Prescott,  who  put 
it  in  tile  drawer  In  the  ticket  office,  and  the 
day  agent,  without  noticing  the  date,  gave  It 
to  plaintiff.  When  a  sliort  distance  from 
Prescott,  the  conductor  asked  for  plalntifTs 
ticket,  and  the  ticket  in  question  was  banded 
bim.  whieb,  becauK  of  its  date,  lie  refused, 
and  demanded  tbe  fare.  The  regular  fare  to 
Coming  is  22  cents,  and  by  the  rules  of  the 
company,  authorised  by  the  laws  of  the  state, 
10  cents  above  the  regular  fiire  is  collected 
by  conductors  when  the  ticket  office  has  been 
open  for  a  reasonable  time  before  the  de- 
parture of  trains,  and  tickets  are  not  se- 
cared.  After  the  refusal  <tf  the  conductor  to 
receive  ttie  ticket,  plaintiff  offered  to  pay  the 
regular  fare,  but  refused  to  pay  the  addi- 
tional 10  cents.  The  train  was  stopped,  and 
plaintiff  ejected,  and  this  action  is  for  dam- 
afcea.  There  was  a  verdict  and  Judgment  for 
tbe  plaintiff,  and  tbe  defendant  appealed. 
Affirmed. 

Smith  McPherson,  for  appellant  Davis  & 
Wells,  for  appellee. 

GBANGER,  J.  1.  The  court  gave  the  Jury 
tbe  following  instruction:    "The  ticket  intro- 


duced in  evidence,  and  which  is  admitted  ■» 
tbe  one  purchased  by  plaintiff  of  defendant's 
agent,  is  dated  September  24, 1883,  and  con- 
tains the  following  clause:  'Continuous  pas- 
sage within  one  day  ot  date  of  sale.  IToo 
are  instructed  that  said  clause  is  a  llmitatiOD 
of  the  time  on  which  said  ticket  wlU  b» 
honored,  and,  as  such,  is  a  reasonable  limita- 
tion and  rula  You  are  further  instructed 
that,  presumptively,  tbe  date  of  the  ticket 
was  tbe  day  of  its  sale.  But  if,  as  a  mat- 
ter of  fact,  tbe  day  of  tbe  sale  differs  from  tbe 
date  of  the  ticket,  yet  tbe  said  ticket  by  its- 
ejcpress  terms  was  good  from  the  date  of 
sale,  and  you  find  from  the  evidence  that  said 
ticket  was  purchased  by  plaintiff  on  tbe  26tb 
or  27tb  day  of  September,  18&3,  and  was  pre- 
sented within  one  day  from  the  actual  dat» 
of  such  sale,  it  was  good  for  such  passage 
between  the  points  named,  to  wit,  Prescott 
and  Coming."  The  Instruction  is  said  to  in- 
volve error  because  It  treats  the  transactioo 
between  the  ageut  and  plaintiff  as  a  sale  of 
tbe  ticket,  when  it  appears  tliat  tlie  ticket 
was  not  paid  for  on  delivery,  but  it  was- 
paid  for  afterwards  on  tlie  same  day.  Do 
that  branch  of  the  case  tbe  court  gave  tbe 
following  instruction:  "In  the  case  at  bar  it 
la  admitted  that  plaintiff  procured  a  ticket 
from  the  defendant's  agent  at  Prescott  be- 
fore entering  defendant's  cara  It  Is  also  ad- 
mitted that  payment  was  not  made  until 
thereafter.  On  this  branch  of  tbe  case  yoa 
are  Instructed  that  a  neglect  of  plaintiff  to 
pay  for  tlie  same  at  that  time^  under  the  cir- 
cumstances shown  on  the  trial  of  this  case^ 
would  not  alone^  or  for  that  reason,  mvali- 
.date  the  ticket;  and  an  acceptance  on  the- 
part  of  the  agent  of  plaintiff's  prcMuise  to  pay 
therefor  on  his  return,  and  a  payment  there- 
after, constitute  a  valid  consideration  and 
payment  therefor."  It  seems  to  us  ttiat  that 
la  the  correct  rule.  Had  there  tieea  a  refusal 
to  accept  tbe  ticket  because  not  paid  for,  tbe 
questioo  might  be  differoit.  It  is  not  what 
could  be  called  a  credit  sale,  nor  was  It  lo- 
tended  as  sudi,  iHit  only  a  delay  in  payment 
because  there  was  not  time  to  pay  and  get 
the  train,  and  payment  was  expected  the 
same  day,  and  so  made. 

2.  There  is  a  further  complaint  of  instruC' 
tion  No.  6  because,  notwithstanding  tbe- 
clause,  "continuous  passage  within  one  day 
of  date  of  sale,"  it  holds  the  ticket  good  if 
presented  "witliin  one  day  from  the  actual 
date  of  such  sale."  Tills  contention  means 
that  the  validity  of  the  ticket  for  the  pas- 
sage depended  upon  its  date  rather  tlian  the 
fact  as  to  the  sale.  We  cannot  concur  is 
that  view.  It  Is  not  to  be  believed  that  tbe 
company  ever  intended  to  sell  a  ticket  that 
should  not  be  honored  for  a  passage  on  tiie 
day  of  the  actual  sale.  It  Is  true  that  tbe 
intent  is,  in  such  cases,  to  have  the  two 
dates  concur,  but  no  company  or  person 
would  ever  design  that  its  mistake  in  sucb 
a  way  should  be  to  the  prejudice  of  a  pur- 
chaser of  a  ticket     It  is  not  to  be  doubted 
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tbat  both  the  company  and  the  plaintiff  in- 
tended that  the  ticket  in  question  should  be 
good  tor  a  passage  on  the  train  on  which  it 
was  offered.  The  facts  admit  of  no  other 
conclusion.  It  Is  equally  true  that  the  plain- 
tiff was,  as  between  himself  and  the  com- 
pany, entitled  to  passage  on  that  train,  and 
that  his  ejectment  from  it  was  wrongful. 
The  more  dUBcult  question  Is  as  to  his  rem- 
edy for  the  wrong  done  him;  that  is,  when 
the  conductor  refused  to  accept  the  ticket 
because  of  Its  date,  had  the  plaintiff  the  le- 
gal right  to  insist  on  a  passage  on  that  train, 
and  resist  removal  therefrom,  or  should  he 
hare  paid  his  fare,  as  demanded,  and  sought 
redress  from  the  company  on  that  basis,  or, 
not  wishing  to  do  that,  should  he,  on  request 
of  the  conductor,  to  avoid  damage,  have  left 
the  train  without  resistance,  and  based  his 
damage  on  the  mistake  in  selling  him  the 
ticket?  Authorities  on  this  question  are  far 
from  being  harmonious.  Other  courts  have, 
and  this  court  should,  in  determining  these 
questions,  keep  in  mind  the  difficulties  to 
be  met  with  and  overcome  In  a  successful 
management  of  the  railway  passenger  traffic 
of  the  country,  both  as  to  the  public  and  the 
carriers.  To  such  an  end  it  is  clearly  Im- 
portant tbat  there  shall  be  rules  for  the 
guidance  of  employes  in  the  different  parts 
of  the  service,  and  that  such  rules  should  be 
conclusive  as  to  their  course  of  conduct,  even 
though  at  times  the  rule  may  operate  to  the 
prejudice  of  an  Individual  passenger.  We 
may  instance  a  case  or  two  as  Illustrative 
of  it,  as  when  a  person  who  has  purchased 
a  ticket  loses  it.  All  will  at  once  see  that, 
although  he  has  paid  for  the  passage,  he  Is 
not  entitled  to  it  on  the  lost  ticket,  because 
the  only  evidence  to  show  the  conductor  that 
he  has  purchased  a  ticket  is  his  word,  and 
the  confusion  and  consequences  to  result 
from  such  a  system  of  management  are  too 
manifest  to  deserve  comment  Take,  also,  a 
case  in  which  a  ticket  is  paid  for,  but  no 
ticket  handed  to  the  passenger,  through  the 
neglect  of  the  agent,  and  the  passenger 
boards  the  train  with  no  evidence  of  a  right 
to  a  passage.  The  equitable  status  of  the 
passenger  in  this  case  Is  somewhat  stronger 
than  In  the  other,  but  the  importance  of  a 
rule  of  conduct  for  the  conductor  is  equally 
strong.  In  such  a  case  there  Is  no  harsh- 
ness in  the  rule  requiring  him  to  seek  bis 
damage,  if  any,  on  the  basis  of  a  failure  to 
deliver  the  ticket,  and  which  excludes  him 
from  any  rights  on  the  train  because  of  his 
payment  for  the  ticket.  It  is  safe  to  state, 
as  a  rule  of  passenger  traffic,  that  no  person 
has  a  right  to  passage  on  a  train  without 
paying  fare,  unless  a  ticket  or  other  evidence 
of  a  right  to  transportation  Is  presented  to 
the  conductor.  This  holding,  at  the  outset, 
puts  us  to  that  extent  In  line  with  the  au- 
thorities on  the  subject,  a  number  of  which 
are  cited  by  appellant  in  support  of  its  con- 
tention in  this  case.  A  case  relied  on  by 
appellant  is  Frederick  v.  Railroad  Co.,  87 


Mich.  342.  We  have  examined  the  case  with 
care.  In  that  case  it  was  claimed  by  plain- 
tiff that  he  called  and  paid  for  a  ticket  from 
Ishpeming  to  Marquette,  and,  by  mistake, 
the  conductor  gave  him  one  to  Morgan,  an 
intermediate  station.  He  rode  to  Morgan 
on  the  ticket,  and,  refusing  to  pay  his  fare 
to  Marquette,  he  was  ejected  from  the  train, 
because  of  which  he  brought  the  action.  In 
that  case  it  will  be  seen  that  the  passenger 
had  no  ticket  from  Morgan  to  Marquette,  a 
fact  known  to  him  before  reaching  Morgan. 
The  case  In  this  respect  Is  qnite  in  line  with 
the  rule  we  announce,  and,  in  this  respect, 
unlike  the  case  at  bar.  The  opinion  In  that 
case  deals  somewhat  elaborately  with  the 
importance  of  rules  to  guide  conductors,  and 
of  the  conclusiveness  of  the  ticket  as  to  bis 
duty.  In  the  opinion  in  that  case  it  Is  said: 
"As  between  the  conductor  and  passenger, 
the  ticket  must  be  the  conclusive  evidence 
of  the  extent  of  the  passenger's  right  to 
travel.  No  other  rule  can  protect  the  con- 
ductor In  the  performance  of  his  duties,  or 
enable  him  to  determine  what  he  may  or 
may  not  lawfully  do  In  managing  the  train 
or  collecting  fares."  With  the  proposition 
we  do  not  differ,  for,  as  between  the  conduc- 
tor and  passenger,  no  other  rule  can  well 
obtain,  but  that  is  not  to  say  that  a  passen- 
ger may  not  have  rights  on  a  train  that  a 
conductor,  observing  his  instructions,  may 
not  violate  so  that  the  company  will  be  li- 
able. The  reasoning  In  that  case  wonld 
carry  the  effect  of  the  rule  further  than  we 
Indicate  our  approval.  It  treats  of  the  du- 
ties of  passengers,  even  when  entitled  to  a 
passage  on  a  ticket,  and  the  right  is  denied 
by  a  conductor,  and  when  a  wrong  ticket  is 
issued  by  mistake  of  the  agent  so  that  be 
has  not  the  ticket  he  should  have,  and  it 
favors  a  yielding  on  the  part  of  the  passen- 
ger to  the  claims  of  the  conductor  in  either 
case,  and  his  seeking  a  remedy  otho'wlse 
than  for  an  ejectment  from  the  train.  The 
force  of  tbat  case  as  an  authority  in  the  re- 
spects stated  Is  much  lessened.  If  not  entirely 
lost  from  the  fact  that,  of  the  four  Judges, 
two  of  them  place  their  concurrence  in  an 
affirmance  on  a  different  ground,  and  it  does 
not  appear  that  the  reasoning  referred  to  is 
approved  by  them.  In  a  later  Michigan 
case,  that  of  Hufford  v.  Railway  Co.,  53 
Mich.  118,  IS  N.  W.  580,  the  language  of  the 
Frederick  Case,  that  we  approve,  is  In  sub- 
stance stated  and  approved.  In  the  latter 
case  the  ticket  purchased  was  a  part  of  an 
excursion  ticket  that  had.  In  part  at  least, 
been  canceled,  and  Ihis  was  apparent  on  the 
face  of  the  ticket  The  agent,  when  shown 
the  ticket  by  the  purchaser,  said  it  was  good, 
but  it  really  was  not.  In  that  case,  to  pre- 
vent  ejectment  from  the  train,  the  passen- 
ger paid  the  fare,  and  the  action  was  for 
damages  because  the  conductor  laid  his  hand 
on  him  to  put  bim  off,  and  took  hold  of  the 
bell  rope  to  stop  the  train  for  tbat  purpose. 
It  is  not  necessary  for  us  to  say  whether  or 
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uot  we  concur  In  tbe  holding  In  that  case, 
for  we  understand  that  court  to  rest  its  hold- 
ing on  tbe  apparent  invalidity  of  the  ticket 
on  its  face,  it  having  been  canceled.    It  is 
said  In  that  opinion:  "But  we  are  all  of  the 
opinion   that.  If  the  plaintiff's  tlclcet  was 
apparently  good,  he  had  a  right  to  refuse  to 
leave  the  car."    That  is  what  we  regard  as 
the  situation  In  this  case.     Plaintiff's  ticket 
was  apparently  good  on  its  face.    It  should 
have  entitled  him  to  one  first-class  passage 
from  Prescott  to  Coming.     The  fact  render- 
ing it  not  good  was  a  rule  of  the  company 
as  to  the  time  in  which  it  could  be  used. 
These  rules  are  changeable  at  the  pleasure  of 
tbe  company,  and  when  a  ticket  is  purchased 
from  one  station  to  another,  and  on  its  face 
it  Indicates  a  right  to  that  passage,  no  rule 
or  regulation  of  the  company  should  be  per- 
mitted to  defeat  that  right   A  passenger  has 
a  right  to  assume  that  an  agent  placed  at  a 
station  wUl  observe  tbe  rules  with  reference 
to  such  matters  as  dates  In  or  on  a  ticket. 
What  may  "be  tbe  rule  to-day  may  not  be  to- 
morrow.   Conceding  plaintiff  to  have  Icnown 
of  tbe  rule  previously,  he  was  not  called 
upon  to  question  tbe  act  of  the  agent  as  to 
tbe  rule  on  tbe  day  he  bought  the  ticket.    It 
Is  neither  reasonable  nor  practicable  for  pas' 
sengers  to  take  notice  of  such  matters,  or  at- 
tempt to  correct  agents  in  regard  to  them. 
With  a  ticket  that  expressed  his  right  to  a 
passage  to  Coming,  he  was  not  required  to 
look  behind  It  for  the  authority  of  tbe  agent 
to  issue  It    We  do  not  understand  that  the 
supreme  court  of  Michigan  would  apply  the 
rule  as  to  yielding  to  tbe  directions  of  a  con- 
ductor to  a  case  like  this,  where  the  ticket 
is  apparently  good,  but,  even  if  otherwise, 
we  cannot  so  bold.     It  would  be  doing  too 
much   in  favor   of  a  party   in  the  wrong 
merely  to  subserve  a  public  convenience,  for 
which  much  is  claimed.    A  thought  In  argu- 
ment is,  and  some  language  of  the  opinions 
referred  to  seems  to  favor  it  that  It  is  the 
duty  of  the  passenger  to  not  enhance  dam- 
ages by  resistance,  because  It  Is  of  no  use, 
but  that  be  should  submit  quietly  to  eject- 
ment, and  then  seek  bis  damages.    To  say 
tbe  least,  we  think  be  may  make  any  resist- 
ance, not  amounting  to  a  criminal  distui^ 
ance  of  the  peace,  as  was  done  in  this  case, 
and  that  he  is  not  called  upon  to  submit  to 
a  wrongful  ejection  for  tbe  purpose  of  econ- 
omizing tbe  damages  to  be  recovered.   Town- 
send  V.  Railway  Co.,  56  N.  T.  295,  is  anothet 
ca«e  cited  and  relied  uj>on  by  appellant     In 
tbat  case  the  passenger  bad  surrendered  his 
ticket  to  a  conductor  on  another  train.     He 
changed  trains,  as  was  necessary,  to  reach 
Ills  destination,  but  be  had  no  evidence  what- 
ever of  a  right  to  a  passage  on  that  train. 
He  claimed  to  the  conductor  that  he  had  pur- 
chased a  through  ticket,  and  that  the  other 
conductor  bad  taken  It,  and  not  given  it  back. 
For  a  refusal  to  pay,  he  was  ejected,  ani  a 
recovery  had  In  the  lower  court.     The  case 
was    reversed   on  two   grounds,    the   latter 


ground  being  tbe  part  of  the  opinion  relied 
on  by  appellant  The  rule  of  the  case  is  that 
tbe  remedy  was  an  action  for  the  wrongful 
act  of  the  first  conductor  in  taking  his  ticket; 
that  tbe  act  of  the  first  conductor  did  not  Jus- 
tify tbe  violation  of  tbe  lawful  regulations 
of  another  train;  that  he  should  have  left 
tbe  train  without  resistance,  and  If  he  In- 
vited force,  by  resistance,  the  oomi>any  was 
not  liable  for  it  Tbe  rule  Is  not  against  our 
conclusions.  The  conductor  was  right  In  re- 
fusing the  passage  without  a  ticket  In  such 
a  case  the  passenger  must  pay  or  leave  the 
train.  If  he  does  not  he  is  In  the  wrong. 
But  even  In  that  case  two  of  tbe  judges 
based  their  concurrence  on  tbe  first  ground, 
and  one  on  tbe  last. 

Tbe  case  of  Huflord  v.  Railway  Co.,  cited 
above,  was  appealed  a  second  time  and  Is 
reported  In  ft!  Mlcb.  631,  31  N.  W.  544.  It 
will  be  remembered  that  it  is  the  case  where 
the  canceled  ticket  was  sold  and  refused  by 
the  conductor.  As  bearing  upon  the  effect 
of  such  a  ticket  when  presented  this  lan- 
guage is  used:  "The  ticket  given  by  the 
agent  to  the  plaintiff  was  tbe  evidence  agreed 
upon  by  the  parties,  by  which  the  defendant 
should  thereafter  recognize  the  rights  of  tbe 
plaintiff  In  his  contract;  and  neither  tbe 
company,  nor  any  of  its  agents,  could  there- 
after be  permitted  to  say  that  the  ticket  was 
not  such  evidence,  and  conclusive  upon  tbe 
subject  Passengers  are  not  Interested  in 
the  Internal  affairs  of  tbe  companies  whose 
coaches  they  ride  in,  nor  are  they  required 
to  ioiow  tbe  rales  and  regulations  made  by 
the  directors  of  a  company  for  the  control 
of  tbe  actions  of  its  agents  and  tbe  manage- 
ment of  Its  affairs."  Tbe  ease  holds  that 
even  the  canceled  ticket,  because  issued  for 
a  passage,  was  good  and  conclusive.  In  Rail- 
way Co.  V.  Dougherty,  86  Ga.  744,  12  S.  B. 
747,  which  was  an  action  by  a  colored  woman 
for  being  ejected  from  a  train,  where  there 
was  a  mistake,  her  ticket  being  to  Asheville, 
N.  C,  Instead  of  Atlanta,  Ga.,  as  she  sup- 
posed. In  the  opinion  It  is  said:  "We  think 
she  bad  a  right  to  rely  on  the  ticket  she  had 
purchased  from  the  agent  of  the  railroad 
company  as  being  a  proper  one,  without  an 
examination  of  the  same;  and,  nothing  else 
appearing,  there  being  no  intervening  cir- 
cumstances which  required  her  to  look  at  tbe 
ticket,  if  she  could  have  read  tbe  same,  such 
conduct  upon  the  part  of  the  railroad  com- 
pany and  Its  agents  authorized  her  to  recover 
damages.  See  Railroad  Co.  v.  Olds,  77  Ga. 
673;  Railroad  Co.  v.  Winter's  Adm'r,  143  U. 
8.  60,  12  Sup.  Ct  356;  Railway  Co.  v.  Fix, 
88  Ind.  381;  Railway  Co.  v.  Holdrldge,  118 
Ind.  281,  20  N.  B.  837;  RaUroad  Co.  v.  Rice, 
64  Md.  63,  21  Atl.  97;  Murdock  v.  Railroad 
Co.,  137  Mass.  293;  Burnham  v.  Railway  Co., 
63  Me.  298. 

Some  Importance  Is  attached  to  the  fact 
that  the  plaintiff  acquiesced  in  the  demand 
of  the  conductor  by  offering  to  pay  the  regu- 
lar fare,  and  only  objected  to  the  extra  10 
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cents,  but  we  do  not  see  how  that  makes  a 
difference  as  to  hl8  right  of  recovery.  It  is 
not  to  be  questioned  but  that  he  claimed  hU 
right  to  a  passage  on  the  ticlcet,  and  made 
the  offer  to  avoid  ejectment  from  the  train. 
As  be  had  a  ticket,  he  felt  that  he  should  not 
be  called  upon  to  pay  a  penalty  for  a  neglect 
of  which  be  was  not  guilty.  We  cannot  see 
bow  an  offer  to  pay  that  was  not  accepted 
could  excuse  his  ejectment  from  a  train  on 
which  he  was  entitled  to  be. 

The  court  anthoriaed  the  Jary  to  find  er- 
emplary  damages.  If  It  found  that  the  act 
of  defendant  was  maiielouB.  Complaint  is 
made  of  the  Instruction  under  the  evidence, 
but  It  was  warranted.  There  was  evidence 
of  the  previous  bad  feeing  and  threats 
which,  with  what  was  done  at  the  time  of 
the  ejectment,  made  the  question  one  for  the 
Jury.    The  Judgment  is  affirmed. 


ELLSWORTH  v.  DORWART  et  al. 

(Supreme  Cotfit  of  Iowa.     May  28,  1895.) 

CoRPOBATB  Stockholder — RiOBT  TO  Exi.aiHa 
Books— Reuep  by  Mandamus. 

1.  The  fact  that  a  stockholder,  in  demanding 
permission  to  inspect  the  hooks  of  the  corporation, 
aske  to  see  some  that  he  is  not  entitled  to  see, 
does  not  justify  a  refusal  to  permit  him  to  inspect 
any  of  the  books. 

2.  The  fact  that  petitioner  in  mandamus  pro- 
ceedings to  compel  the  officers  of  a  corporntion  to 
permit  him  to  examine  the  corporate  books  arics 
that  the  officers  I>e  compelled  to  permit  him  to 
examine  some  boolcs  which  be  has  so  right  to 
examine  does  not  justify  the  court  in  refusing 
him  all  relief. 

3.  Under  Code,  {  1270,  providing  that  any 
person  may  insjject  certain  Ixraks  of  a  corpora- 
tion, the  refusal  of  the  court  of  all  relief,  in  man- 
damus proceedings  by  a  stockholder  to  compel 
the  officers  to  permit  him  to  examioe  such  books, 
merely  because  petitioner  is  unfriendly  towards 
the  president  of  the  corporation,  is  an  abuse  of 
discretion. 

4.  A  stockholder  is  entitled  to  have  his  at- 
torney and  a  stenographs  accompany  and  aid  him 
when  he  decides  to  examine  the  books  of  tbe  cor- 
poration. 

5.  To  entitle  a  stockholder  of  a  corporation 
to  examine  the  original  papers  and  voochtrs, 
such  papers  not  being  included  in  those  he  is  en- 
titled by  statute  to  inspect,  he  must  plead  and 
prove  that  some  property  right  is  involved,  or 
that  some  controversy  exists,  or  that  some  inter- 
est is  in  question,  to  settle  whi^  an  inspection  of 
such  papers  is  essential. 

Appeal  from  district  court,  Linn  county; 
J.  H.  Preston,  Judge. 

Action  of  mandamus  to  compel  the  defend- 
ants, Dorwart  and  Ives,  as  officers  of  the 
Burlington,  Cedar  Rapids  &  Northern  Rail- 
way Company,  to  exhibit  certain  books  ana 
papers  of  the  corporation  to  plaintiff,  for  his 
inspection  and  examination.  From  a  judg- 
ment dismissing  plaintiff's  petition,  he  ap- 
peals.    Reversed. 

Clark  Vaninm  and  0.  BdL  Nagle,  for  appel- 
lant S.  K.  Tracey  and  J.  0.  Leonard,  for 
•ppelleea. 


DEBMER,  J.  Plaintiff  ia  now,  and  for 
many  years  has  been,  a  stockholder  in  tbe 
Burlington,  Cedar  Rapids  &  Northern  Rail- 
way Company,  a  corporation  organliud  under 
the  general  incorporation  laws  of  this  state. 
Tbe  defendant  Dorwart  is  tbe  aecietary  and 
assistant  treomrer  of  this  cot^wratian,  and 
the  defendant  Ives  is  its  president  cad  gen- 
eral superintendent.  These  officers  bKve 
charge  and  control  of  tbe  books  of  tlie  corpo- 
ration which  are  k^t  at  tlie  company's  gen- 
eral offices  in  the  city  of  Cedar  Rapids.  Ob 
tbe  2lBt  day  of  April,  1883,  the  plaintiff  ap- 
plied to  tbe  secretary  for  permission  to  ex- 
amine tihe  stock  ledger,  original  record,  stock 
book,  transfer  book,  financial  record,  and  all 
books  and  vouchers  pertaining  to  the  finan- 
cial affairs  of  the  corporation.  In  compli- 
ance with  tills  reqoest,  Dorwart  prodnced 
the  stock  book  and  stock  ledger,  and  plaintiff 
was  permitted  to  examine  them  for  a  few 
moments  only;  wherenpon  the  defendant 
Ives  directed  tltat  the  books  be  taken  from 
plaintiff,  refused  to  permit  blm  to  examine 
them  further,  and  denied  him  the  rlgbt  to 
examine  any  other  of  the  books  or  voaehers 
of  the  corporation.  The  request  was  made 
by  plaintiff  as  a  stockholder,  at  a  seasonable 
time  and  in  a  reasonable  manner.  Plaintiff 
thereupon  brought  this  action,  bat  his  peti- 
tion was  denied  by  the  court,  and  tberenpon 
he  prosecuted  an  appeal  to  this  eonrt 

Tbe  follov\rlng  are  tbe  material  sections  of 
tbe  statutes  bearing  upon  tbe  qnestionB  for 
determhiatlon:  Code,  f  1078:  "•  •  •  The 
stock  books  of  the  company  mast  be  so  kept 
as  to  show  Intelligibly  the  original  stock- 
holders, their  respective  interests,  the  amount 
paid  on  their  shares,  and  all  transfers  there- 
of; and  such  books,  or  a  correct  copy  there- 
of, 80  far  as  the  Items  mentioned  In  this  sec- 
tion are  concerned,  shall  be  subject  to  the  In- 
spection of  any  person  desiring  tbe  same." 
Section  1279:  "The  offices  of  secretary  and 
treasurer,  or  assistant  treasurer,  and  general 
superintendent,  of  every  railway  corporation 
organUsed  under  tbe  laws  of  this  state,  shall 
be  kept  where  the  principal  place  of  bnsi- 
ness  of  such  corporation  is  to  be,  in  which 
(Aces  tbe  original  record,  stock,  and  transfer 
books,  and  all  the  original  papers  and  Touch- 
ers of  such  corporation  shall  be  kept;  and 
such  treasurer  or  assistant  treasurer  shall 
keep  a  record  of  the  financial  condition  of 
the  corporation  which  may  be  inspected  at 
all  reasonable  hours  by  any  stockholder  or 
any  committee  appointed  by  the  general  as- 
sembly. ♦  •  •"  It  would  seem  from  these 
sections  that  It  is  the  absolute  right  of  any 
person  to  examine  the  stock  and  transfer 
books  of  a  corporation  organised  under  the 
laws  of  this  state,  whether  he  shows  himself 
Interested  therein  or  not;  and  it  likewise  ap- 
'-pears  that  a  stockholder  has  the  right  at  alt 
reasonable  hours  to  inspect  tbe  records 
showing  the  financial  condition  of  the  corpo- 
ration. A  strict  construction  of  the  statute 
perhaps  does  not  give  falm  the  right  to  ex- 
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Amine  the  original  papers  and  vouchers,  and, 
if  snch  right  exists  at  all,  it  Is  given  by  a 
libeial  construction  of  the  language  used  or 
by  the  common  lave.  It  Is  difficult  for  us  to 
see  on  what  theory  platntlfF  was  denied  the 
right  to  inspect  the  original  record,  stocic, 
and  transfer  books,  and  the  record  of  the 
financial  condition  of  the  company.  The 
statute  quoted  plainly  confers  the  right 
PlalntlfT  asked  it  at  a  reasonable  time,  and 
was  denied  it,  for  some  reason  which  is  not 
disclosed. 

It  is  said  in  appellees*  argument  that  plain- 
tiff requested  and  prayed  for  more  than  he 
was  entitled  to,  and  that  they  and  the  court 
were  Justified  in  denying  him  the  right  to  ex- 
amine any  of  the  books.  We  do  not  think 
this  is  the  rule.  It  was  the  duty  of  the  offi- 
cer, upon  request,  to  exhibit  to  plaintiff  such 
books  as  he  was  entitled  to,  although  he 
called  for  more  than  he  could  rightfully  de- 
mand; and  the  court  was  not  justified  In  re- 
fusing him  all  relief  because  he  asked  for 
more  than  be  was  entitled  to. 

It  Is  also  said  that  the  granting  of  the 
writ  rested  on  the  sound  discretion  of  the 
oart,  and  that,  as  the  court  was  authorized 
to   find   that  plaintiff   sought  the   books  to 
'  ^       gratify  an  idle  curiosity  or  with  some  un- 
V   \      worthy  motive,  this  court  ought  not  to  in- 
'KT      terfere.     Concede  that  the  court  had  a  dls- 
I       cretlon  In  the  matter,  yet  it  Is  a  legal  discre- 
te ,     tion,  which  ought  not  to  be  abused.      The 
'f*-^      statutes  seem  to  confer  the  right  in  absolute 
—        terms,  and.  If  It  is  to  be  refused  in  any  case, 
Qaq      It  seems  to  us  It  should  only  be  done  when 
*^      It  is  clearly  apparent  that  the  purpose  of  ask- 
ing It  is  to  gratify  an  Idle  whim,  or  to  per- 
plex, annoy,  or  harass  the  officers  having 
the  books  In  charge.     Such  intent  does  not 
appear  in  this  case;  and.  If  it  did,  we  are 
not  prepared  to  say  that  it  would  warrant 
the  refusal  of  a  statutory  right     AH  that  is 
shown  in  this  connection  is  that  plaintiff  did 
not  feel  kindly  towards  Mr.  Ives,  the  presi- 
dent and  that  he  had  commenced  some  suits 
against  him. 

It  is  also  contended  that  appellant  had  no 
right  to  examine  the  books  at  the  time  he 
requested  it  because  he  was  accompanied  by 
his  attorney  and  a  stenographer.  This  is  not 
a  sufficient  excuse.  Plaintiff  had  the  right 
to  have  his  attorney  with  him,  and  the  attor- 
ney had  the  right  to  an  amanuensis.  Neither 
was  present  for  an  Improper  purpose.  Each 
was  there  to  speed  and  facilitate  the  investi- 
gation. Foster  v.  White  (Ala.)  6  South.  8S. 
As  we  have  seen,  the  statute  does  not  con- 
fer the  right  to  ocamlne  the  original  papers 
and  vouchers  of  the  corporation,  and  we  think 
that  to  entitle  plaintiff  to  it  he  should  plead 
and  prove  that  some  property  right  is  in- 
volved, or  that  some  controversy  exists,  or 
that  some  specific  and  valuable  interest  is  in 
<inestion,  to  settle  which  an  inspection  of 
these  documents  b'-comes  necessary.  People 
V.  Walker,  0  Mich  328.  Stettaner  v.  Con- 
struction Co.  (N.  J.  Ch.)  C  Atl.  303. 


The  court  was  in  error  in  denying  plaintiff 
the  right  to  examine  the  original  record, 
stock,  and  transfer  books,  and  the  record  at 
the  financial  condltiOQ  of  the  corporation; 
and  the  Judgment  is  reversed. 


OATTON  V.  CHICAGO,  R.  I.  &.  P.  RY.  CO. 

(Supreme  Conit  of  Iowa.     May  28,  1895.) 
ConiioM  Law—  As  Fabt  o*  National  Jubispbu- 

OSNOB—ACTION  AGA1X8T    CaKBISR — RrCOVSBI 

ov  OrKKCHABQi— Intekstate  Comuebcb. 

1.  Const  U.  S.  art.  3,  i  2,  providing  that  "ju- 
dicial power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  the  constitution,  laws  and 
treaties  of  the  United  States."  does  not  make  the 
common  law  a  port  of  the  national  jurispru- 
dence. 

2.  The  common  law,  as  such,  la  not  a  part 
of  the  national  juriaprodence. 

3.  Const  U.  S.  art.  1.  S  8,  providing  that 
congress  shall  have  power  to  regulate  interstate 
commerce,  vests  such  power  exclusively  in  con- 
gress; and  therefore  a  state  cannot  authorize  a 
recovery  for  overcharges  for  freight  on  an  inter- 
state shipment  involving  an  unjust  discrimina- 
tion. 

4.  Since  the  common  law,  as  sndi.  Is  no 
part  of  the  national  jurisprudence,  and  since  the 
exclnrive  right  to  regulate  commerce  is  vested  in 
congress,  overcharges  for  freight  on  an  interstate 
shipment  involving  nnjast  discrimination,  made 
prior  to  the  interstate  commerce  act  cannot  be 
recovered. 

6.  The  interstate  commerce  act  (section  22), 
providing  that  the  act  shall  not  abridge  the  rem- 
edies "now  existing"  at  common  law  or  by  stat- 
ute, dosB  not  confer  on  the  shipper  the  right  to 
recover  overcharges  on  shipmenta  made  prior  to 
the  passage  of  the  act,  on  the  ground  that  it  rec- 
ognizes a  common-law  or  statutory  liability  on 
the  part  of  the  carrier  therefor. 

9.  Const  U.  S.  Amend.  7,  providing  that  in 
suits  at  common  law  "the  right  of  trial  by  jury 
shall  be  preserved;  and  no  fact  tried  by  a  jury 
shall  be  otherwise  re-examined  by  any  court  of 
the  United  States  thaa  according  to  the  rules  of 
the  common  law,"  merely  establishes  the  right  so 
far  as  the  trial  is  concerned,  and  does  not  make 
the  common  law  a  part  of  the  national  jurispru- 
dence. 

Appeal  from  district  court  Jasper  county; 
D.  Ryan,  Judge. 

Action  to  recover  overcharges  for  freight 
shipped  over  defendant's  line  of  railway. 
Judgment  on  demurrer  against  plaintiff,  and 
he  appeals. 

Alanson  Clark  (with  whom  appear  O.  O. 
Nourse  and  Rickel  &  Crocker,  having  like 
cases),  for  appellant  Robert  Mather,  H.  S. 
Winslow,  and  E.  B.  Cook,  for  app^lee. 

KINNB,  J.  1.  The  petition  in  this  action 
is  In  239  counts,  all  of  which,  save  in  dates 
of  shipments,  cars  and  kinds  of  stock  ship- 
ped, and  place  from  which  shipped,  are  alike. 
The  allegations  are  that  the  defendant  is  a 
railway  corporation  orgranlzed  under  the 
laws  of  the  states  of  Iowa  and  IHlnois,  and 
engaged  in  the  business  of  a  common  car- 
rier, owning  and  operating  its  lines  of  rail- 
road in  and  through  said  states,  and  that  It 
has  for  more  than  10  years  last  past  so  own- 
ed  and    operated   said    road.      It   is    then 


Digitized  by 


Google 


690 


KOKTHWESTERN  UEPOKTEK,  Vol.  C3. 


(Iowa. 


averred  that,  on  live  stock  shipped  from  va- 
rious points  in  Iowa  over  the  defendant's 
line  of  road  to  Chicago,  the  defendant  char- 
ged plaintifTs  assignors  the  regular  tariff 
rate  per  car,  and  that  during  the  same  time 
other  parties  were  also  engaged  In  shipping 
live  stock  over  the  defendant's  road  from 
the  same  places  to  Chicago,  III.,  to  each  of 
whom  the  defendant  allowed  and  paid  a  re- 
bate or  drawback  of  $17  on  each  and  every 
car  of  live  stock  so  shipped,  thereby  require 
Ing  plaintiff's  assignors  to  pay  $17  per  car 
more  than  the  rate  per  car  exacted  of  these 
other  shippers;  that  said  shipments  so  made 
by  plaintiff's  assignors  were  upon  like  con- 
ditions and  similar  circumstances  as  the 
shipments  made  by  said  other  parties,  and 
the  services  rendered  by  the  defendant  were 
the  same  in  all  of  said  cases;  that  the  sums 
charged  plaintiff's  assignors  were  unreason- 
able and  extortionate,  and  $17  per  car  in  ex- 
cess of  a  fair  and  reasonable  rate;  that  the 
rate  charged  was,  under  the  circumstances, 
an  unfair  and  unjust  discrimination.  Other 
necessary  allegations  are  made.  The  plain- 
tiff prayed  for  a  Judgment  of  $10,000.  The 
defendant  denies  most  of  the  material  al- 
legations of  the  petition,  pleads  the  statute 
of  limitations,  in  an  amendment,  and,  as  a 
separate  defense,  defendant  pleads  that  all 
of  said  shipments  were  interstate  shipments, 
and  pertained  exclusively  to  commerce  be- 
tween the  states;  that  when  said  shipments 
were  made  the  congress  of  the  United  States 
had  not  enacted  any  statute  regulating  or 
pertaining  to  shipments  of  that  character; 
that  the  power  to  regulate  commerce  among 
the  several  states  Is  vested  exclusively  in 
congress,  and  at  the  time  said  shipments 
were  made  there  was  no  statute,  or  any 
rule  of  common  law,  governing  or  applicable 
to  said  shipments,  or  forbidding  any  dis- 
crimination or  preference  in  rates.  To  this 
amendment  plaintiff  demurred,  in  substance, 
because,  in  the  absence  of  an  act  of  congress, 
the  common  law  was  in  force,  and  governed 
as  to  such  shipments,  and  prevented  unjust 
discrimination,  or  the  charging  of  unreason- 
able rates;  that  the  common-law  inhibitions 
were  not  regulations  of  commerce;  that  the 
state  law  prohibiting  unjust  discrimination 
by  a  common  carrier  Is  not  obnoxious  to  the 
constitution  of  the  United  States;  that  such 
discrimination  is  contrary  to  public  policy. 
This  demurrer  was  overruled.  The  plain- 
tiff excepted,  and  electing  to  stand  upon  bis 
demurrer,  and  refusing  to  plead  further,  the 
court  dismissed  his  petition,  and  rendered 
Judgment  against  him  for  costs,  to  which 
he  also  excepted. 

2.  In  this  case  we  have  had  the  benefit  of 
exhaustive  and  able  arguments,  at  the  bar 
and  in  print,  by  eminent  counsel.  In  addi- 
tion to  the  printed  argument  filed  by  the  ap- 
pellant's counsel,  we  have  been  furnished 
with  like  arguments  by  C.  C.  Nourse  and 
Messrs.  Rickel  &  Crocker,  who  have  cases 
pending  Involving  the  same  question.    We  | 


fully  appreciate  the  importance  of  the  ques- 
tion presented,  and  have  devoted  much  time 
to  Its  Investigation,  as  well  as  to  an  exam- 
ination of  the  large  number  of  cases  re- 
ferred to  by  counsel.  The  question  raised 
by  the  demurrer  is  whether  overcharges  by  a 
common  carrier  on  interstate  shipments, 
made  prior  to  the  taking  effect  of  the  inter- 
state commerce  act,  can  be  recovered  by  the 
shipper.  On  the  one  hand,  It  is  Insisted  that 
prior  to  the  enactment  of  that  act  the  com- 
mon law  afforded  a  remedy  in  such  cases; 
that  the  common-law  rule  forbidding  com- 
mon carriers  from  making  unjust  discrim- 
ination between  shippers  for  like  services 
rendered  under  the  same  circumstances  was 
not  violative  of  the  provisions  of  the  consti- 
tution of  the  United  States  which  invested 
congress  with  the  power  to  regulate  com- 
merce between  the  states.  Appellee  con- 
tends that  as  the  right  to  regulate  comm«%e 
between  the  several  states  was,  by  the  con- 
stitution, vested  exclusively  in  congress,  and. 
as  congress  had  enacted  no  law  with  refer- 
ence thereto,  there  was  afforded  no  relief  in 
such  cases;  that  there  was  no  common  law 
applicable  to  the  United  States,  as  a  nation. 

It  is  conceded  that  prior  to  the  passage  of  ^  ' 
the  interstate  commerce  act  there  was  no 
statute  of  the  United  States  which  affected 
the  right  of  a  carrier  of  Interstate  shipments 
to  make  discriminations  in  freight  charges, 
or  to  give  rebates  to  one  shipper,  and  to  with- 
hold them  from  another  shipper.  We  think 
it  must  also  be  held  that,  before  congress 
legislated  on  this  subject  of  Interstate  com- 
merce, no  state  statute  could  affect  charges 
or  discriminations  made  by  a  carrier  In  re- 
spect to  such  shipments.  Of  this,  however, 
we  shall  have  more  to  say  hereafter.  As- 
suming, then,  that  the  right  of  recovery,  if 
any  exists  In  this  case,  must  be  found  out- 
side of  the  statutes  of  the  state,  we  inquire, 
where  is  it  provided  for?  In  determining  as 
to  whether  there  is,  or  rather  was,  any  com- 
mon law  applicable  generally  to  the  United 
States,  as  a  nation,  we  may  be  aided  by  a 
consideration  of  some  facts  connected  with 
the  early  history  of  our  country. 

It  is  clear  that  prior  to  the  Revolutionary 
War  the  common  law  was  in  force  in  all  of 
the  colonies.  Each  colony,  subject  to  cer- 
tain restrictions  and  limitations,  determined 
its  own  system  of  local  or  municipal  law. 
Each  adopted  so  much  of  the  common  law  of 
England  as  it  deemed  suited  to  the  wants 
and  necessities  of  its  people.  "The  colonists 
who  established  the  English  colonies  in  this 
country  undoubtedly  brought  with  them  the 
common  and  statute  laws  of  England,  as 
they  stood  at  the  time  of  their  emigration, 
so  far  as  they  were  applicable  to  the  situa- 
tion and  local  circumstances  of  the  colony." 
U.  S.  V.  Beid,  12  How.  3C3.  "Our  ancestors 
brought  with  them  its  general  principles,  and 
claimed  it  as  their  birthright,  but  they 
brought  with  them  and  adopted  only  that 
portion  which  was  applicable  to  their  sttua- 
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tlon."  Van  Neu  t.  Pacard,  2  Pet  137-144. 
As  Is  said  In  Re  Barry,  42  Fed.  114,  In  speak- 
ing of  the  common  law,  "it  came  to  them, 
.uud  was  approiiriated  by  tliem,  and  became 
an  integral  poi-Uon  of  tlie  laws  of  tbe  par- 
ticular states,  before  the  United  States  gov- 
ernment had  an  existence."  Tbe  congress  of 
1774  unanimously  resolved  that  the  colonies 
"are  entitled  to  the  common  law  of  Eng- 
land." Journal  of  Congress,  Declaration  of 
nights  of  the  Colonies;  Act  14, 1774,  pp.  27- 
31.  Story  says  that  the  uniform  doctrine 
ever  since  the  settlement  of  the  colonies,  and 
the  uniform  principle  which  has  been  con- 
formed to  in  practice,  has  been  that  the  com- 
mon law  I^  our  birthright  and  inheritance, 
"and  that  our  ancestors  brought  hither  with 
them,  upon  their  emigration,  all  of  it  which 
was  applicable  to  thdr  situation."  1  Story, 
Const,  i  157:  1  Kent,  Comm.  471,  and  notes. 
In  Town  of  Pawlet  v.  Clark,  9  Oranch,  832, 
it  is  said,  "We  take  it  to  be  a  clear  princi- 
ple that  the  common  law  in  force  at  the  emi- 
gration of  our  ancestors  is  deemed  the  birth- 
right of  the  colonies,  unless  so  far  as  it  is 
inapplicable  to  their  situation,  or  repugnant 
to  their  other  rights  and  privileges."  U.  S. 
V.  Worrall,  2  DaU.  384,  Fed.  Cas.  No.  16,766. 
"There  Is  no  doubt  that  the  common  law  is 
tbe  basis  of  the  laws  of  those  states  which 
were  originally  colonies  of  England,  or  carv- 
ed out  of  such  colonies.  It  was  Imported  by 
tbe  colonists,  and  established,  so  far  as  it 
was  applicable  to  their  Institutions  and  cir- 
cumstances." N<HTl8  V.  Harris,  16  Cal.  227- 
232.  In  Cooley,  Const  Lim.  pp.  34-37,  it  is 
said:  "From  the  first  the  colonists  in  Amer- 
ica claimed  the  benefit  and  protection  of  the 
common  law.  In  some  particulars,  howev- 
er, the  common  law,  as  then  existing  in  Eng- 
land, was  not  suited  to  their  conditions  and 
circumstances  in  the  new  country,  and  these 
particulars  they  omitted  as  it  was  put  in 
practice  by  them.  They  also  claimed  the 
benefit  of  such  statutes  as  from  time  to  time 
bad  been  enacted  In  modification  of  this 
l>ody  of  rules.  ♦  ♦  •  The  evidence  of  the 
common  law  consisted  In  part  of  the  declara- 
tory statutes  we  have  mentioned,  in  part  of 
the  commentaries  of  such  men  learned  In 
tbe  law  as  had  been  accepted  as  authority, 
but  mainly  in  the  decisions  of  the  courts  ap- 
plying the  laws  to  actual  controversies. 
While  colonization  continued— that  is  to  say, 
until  the  war  of  the  Revolution  actually  com- 
menced—these decisions  were  authority  In 
tbe  colonies,  and  the  changes  made  in  the 
common  law  up  to  the  same  period  were  op- 
erative in  America  also,  if  suited  to  tbe  con- 
dition of  things  here.  The  opening  of  the 
war  of  the  Revolution  is  the  point  of  time  at 
which  the  continuous  stream  of  the  common 
law  became  divided,  and  that  portion  which 
has  been  adopted  in  America  flowed  on  by 
itself,  no  longer  subject  to  changes  from 
across  the  ocean,  but  liable  still  to  be  grad- 
ually modified  through  ciianges  in  the  modes 
}f  thought  and  of  business  among  the  peo- 


ple, as  well    as    through  statutory  enact- 
ments." 

The  common  law,  then,  existed  in  this 
country  prior  to  the  Declaration  of  Independ- 
ence, but  it  was  not  a  national  common  law. 
It  was  the  local  law  of  each  colony.  They 
had  not  yet  formed  a  new  nation.  Now, 
when,  if  at  all,  did  this  common  law  which 
hadbecometheheritage  of  the  colonists  cease 
to  be  applicable  to  the  colonies  severally,  or 
when  did  it  take  on  its  national  charactn? 
Surely,  not  by  the  Act  of  Independence, 
which  made  the  colonies  "free  and  independ- 
ent states."  The  mere  fact  of  the  emerging 
of  the  colonies  from  their  colonial  condition 
into  tliat  of  Independent  states  did  not  in- 
graft the  common  law,  which  had  been  sev- 
erally adopted  by  the  colonies,  into  a  general 
system  of  natl<H>al  law.  It  is  said  that  when 
they  became  independent  they  were  governed 
by  the  common  law  of  England,  so  tar  as 
they  had  tacitly  adopted  it  as  suited  to  their 
condition,  by  the  statutes  of  England  amend- 
atory of  the  common  law,  and  by  the  colonial 
statutes.  Judge  Cooley  says  that  the  common 
law  of  England,  and  the  statutes  amenuatory 
of  it,  "constituted  the  Ameiican  common  law, 
and  by  this,  in  great  part,  are  rights  ad- 
Judged  and  wrongs  redressed  In  the  American 
states  to  this  day."  Cooley,  Const.  Lim.  p. 
37.  Here  the  learned  author  clearly  recog- 
nizes that  tbe  common  law  he  speaks  of  as 
being  adopted  in  this  country  is  the  common 
law  as  adopted  by  the  separate  colonies,  and 
not  a  common  law  of  general  national  appli- 
cation. As  is  said  in  Re  Barry,  42  Fed.  127: 
"Although  the  pec^le  brought  with  them,  on 
their  emigration  to  this  coimtry,  the  essen- 
tial principles  of  the  common  law,  and  em- 
bodied them  hi  their  institutions,  yet  this  was 
not  done  by  them  in  a  national  capacity  (at 
that  time  no  such  character  or  capacity  was 
contemplated),  but  as  distinct  communities, 
independent  of  each  other."  The  situation  iu 
this  respect  was  not  clianged  by  the  articles 
of  confederation.  As  is  well  said  by  I'rof. 
Fiske  in  bis  work  on  tbe  Critical  Period  iu 
American  History  (page  97):  "The  articles 
simply  defend  the  relation  of  the  states  to 
the  confederation,  as  they  had  already  shaped 
themselves.  Indeed,  the  articles,  though  not 
fully  ratified  till  1781,  bad  been  known  to 
congress  and  to  the  people,  ever  since  1776, 
as  their  expected  constitution,  and  political 
action  had  been  shaped  in  general  in  accord- 
ance with  the  theory  on  which  they  had  been 
drawn  up."  As  yet  we  discover  no  reason 
for  saying  that  there  was  any  national  com- 
mon law  prior  to  the  adoption  of  the  consti- 
tution of  tbe  United  States.  The  apparent 
necessity  of  taking  from  the  states,  and  grant- 
ing to  tha  general  government,  tbe  power  to 
regulate  commerce,  was  an  early,  if  not  the 
first,  reason  for  calling  a  constitutional  con- 
vention. Indeed,  this  power  was  vested  in 
congress,  only  after  a  struggle  in  the  conven- 
tion, and  by  virtue  of  a  concession  made  on 
tile  part  of  the  New  England  states,  whereby 
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-consent  was  glTen  to  an  eztenaion  of  the  for- 
«Ign  slave  trade  for  20  years.  Flske,  263, 
204.  The  Sonthem  states  feared  that  "the 
New  Englanders  would  get  all  tlie  carrying 
trade  into  their  own  bands,  and  then  charge 
■ruinous  freights  for  carrying  rice.  Indigo,  and 
tobacco  to  the  North  and  to  Europe."  Flske, 
"263.  It  would  seem  that  all  snch  fears  must 
.have  been  groundless,  If  the  principles  of 
the  common  law  as  to  carriers— that  they 
should  charge  only  reasonable  rates  for  their 
services— should  be  adopted  and  established 
as  a  national  system  of  Jurisprudence,  as  ap- 
pellant claims  was  tn  fact  done.  It  is  a  his- 
torical fact  that  the  ratification  of  the  con- 
stitution had  only  been  accomplished  when 
the  very  question  now  before  us— as  to 
■whether  there  is  a  common  law  of  the  Unit- 
ed States— was  the  subject  of  serious  consid- 
eration in  the  legislative  assemblies,  and  of 
Judicial  inquiry  in  the  courts.  On  January 
11,  1800,  the  general  assembly  of  the  state 
of  Virginia  adopted  an  instruction  to  their 
Tepresentatives  In  the  United  States  senate. 
That  document  reads:  "The  general  assem- 
'h\y  of  Virginia  would  consider  themselves 
unfaithful  to  the  trust  reposed  in  them,  were 
they  to  remain  silent  whilst  a  doctrine  has 
•been  publicly  advanced,  novel  in  Its  principle 
•and  tremendous  in  its  consequences,— that 
the  common  law  of  England  is  in  force  un- 
•der  the  government  of  the  United  States.  It 
l8  not,  at  this  time,  proposed  to  expose  at 
'large  the  monstrous  pretensions  resulting 
from  the  adoption  of  the  principle.  It  ought 
never,  however,  to  be  forgotton,  and  can 
jiever  be  too  often  repeated,  that  it  opens  a 
•new  tribunal  for  the  trial  of  crimes,  never 
contemplated  by  the  federal  compact.  It 
opens  a  new  code  of  sanguinary  criminal  law, 
both  obsolete  and  unknown,  and  either  whol- 
■  ly  rejected,  or  essentially  modified  in  almost 
all  its  parts,  by  state  Institutions.  It  ar- 
■rests  or  supersedes  state  Jurisdictions,  and 
Unnovates  upon  state  laws.  It  subjects  the 
"Citizen  to  punishment  according  to  the  Judi- 
ciary will,  when  he  Is  left  in  Ignorance  of 
'What  this  law  enjoins  as  a  duty,  or  prohibits 
tas  a  crime.  It  assumes  a  range  of  Jurisdic- 
tion for  the  federal  courts  which  defies  lim- 
itation or  definition."  They  then  instruct 
their  senators  "to  oppose  the  passing  of  any 
law  founded  on  or  recognizing  the  principle 
lately  advanced,  that  the  common  law  of 
England  is  in  force  under  the  government  of 
the  United  States;  excepting  from  such  op- 
position such  particular  parts  of  the  common 
law  as  may  have  a  sanction  from  the  con- 
stitution, so  far  as  they  are  necessarily  com- 
prehended In  the  technical  phrases  which  ex- 
press the  provisions  delegated  to  the  govern- 
ment, and  excepting  also  such  other  parts 
thereof  as  may  be  adopted  by  congress  as 
necessary  and  proper  for  carrjing  into  exe- 
cution the  powers  expressly  delegated."  Dup. 
Jur.  p.  225.  The  Virginia  instructions  were 
no  doubt  caused  by  the  consideration  of  this 
•'juestlon  In  1708  in  the  case  of  U.  S.  v.  Wor- 


rall,  2  Dan.  384,  Fed.  Caa.  No.  16,768.  That 
was  an  Indictment  for  an  attempt  to  bribe 
a  commissioner  of  the  revenue  of  the  United 
States.  In  that  case  the  court  says  the  ques- 
tion is  "whether  the  courts  of  the  United 
States  can  punish  a  man  for  any  act  l>efore 
it  is  declared  by  a  law  of  the  United  States 
to  be  criminal."  It  is  there  said:  "It  is  at- 
tempted, however,  to  supply  the  silence  of 
the  constitution  and  statutes  of  the  Union  by 
resorting  to  the  common  law  for  a  definition 
and  punishment  of  the  ofFense  which  has 
been  committed.  But  in  my  opinion  the 
United  States,  as  a  federal  government,  bare 
no  common  law,  and  consequently  no  Indict- 
ment can  be  maintained  in  these  coarts  for 
offenses  merely  at  the  common  law.  If,  in- 
deed, the  United  States  can  be  supposed,  for 
a  moment,  to  have  a  common  law,  it  must.  I 
presume,  be  that  of  England,  and  yet  it  is 
impossible  to  trace  when  or  how  the  system 
was  adopted  or  introduced.  •  •  •  He  who 
shall  travel  through  the  different  states  will 
soon  discover  tliat  the  whole  of  the  common 
law  has  been  nowhere  Introduced, — some 
states  have  rejected  what  others  have  adopt- 
ed,—and  that  there  is,  in  short,  a  great  and 
essential  diversity  in  the  subjects  to  -wtiicb 
the  common  law  is  applied,  as  well  as  In  the 
extent  of  its  application.  The  common  law, 
therefore,  of  one  state,  ia  not  the  common 
law  of  another.  '  But  the  common  law  of 
England  is  the  law  of  each  state,  so  far  as 
each  state  has  adopted  It  •  •  •  But  the 
question  recurs,  when  and  how  haTe  the 
courts  of  the  United  States  acquired  com- 
mon-law Jurisdiction  In  criminal  cases?  The 
United  States  must  possess  the  common  law 
themselves,  before  they  can  communicate  it 
to  their  Judicial  agents.  Now,  the  United 
States  did  not  bring  it  with  them  from  Eng- 
land, the  constitution  does  not  create  tt,  and 
no  act  of  congress  has  assumed  it.  Besides, 
what  is  the  common  law  to  which  we  are 
referred?  Is  it  the  common  law  entire,  as  it 
exists  in  England,  or  modified  as  it  exists  in 
some  of  the  states;  and,  of  the  various  modi- 
fications, which  are  we  to  select?"  In  U.  S. 
V.  Hudson,  7  Oranch.  32,  Justice  Johnson,  in 
discussing  the  question  of  the  comnton-Iaw 
Jurisdiction  of  the  federal  courts,  says:  "Al- 
though this  question  is  brought  np  now,  for 
the  first  time,  to  be  decided  by  this  court, 
we  consider  it  as  having  been  long  since  set- 
tled in  public  opinion.  In  no  other  case  for 
many  years  has  the  Jurisdiction  been  as- 
serted, and  the  general  acquiescence  of  legal 
men  shows  the  prevalence  of  opinion  in  favor 
of  the  negative."  U.  S.  v.  Cooltdge,  1  ^Tieat. 
415.  Peter  S.  Duponceau,  provost  of  the  law 
academy  of  Philadelphia,  was  an  early  and 
eminent  advocate  of  the  theory  that  the  com- 
mon law  was  adopted  as  a  federal  system. 
In  his  work  on  Jurisdiction,  he  says:  "I  am 
well  aware  that  this  doctrine  of  the  nation- 
ality of  the  common  law  will  meet  with 
many  opponents.  There  is  a  spirit  of  hostil 
Ity  abroad  a^^aiust  this  system,  which  cannoi 
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«Bcape  the  eye  of  the  most  superficial  ob- 
server. It  began  In  Virginia  In  the  year 
1799  or  1800,  In  consequence  of  an  opposi- 
tion to  the  alien  and  sedition  acts.  A  com- 
mittee of  the  legtolattre  body  made  a  re- 
port against  those  lavrs,  which  was  accepted 
hy  the  house,  In  which  It  was  broadly  laid 
down  that  the  common  law  is  not  the  law  of 
the  United  States.  Not  long  afterwards  the 
flame  cav^ht  in  Pennsylranla,  and  It  was  for 
soncie  time  believed  that  the  legislature  would 
abolish  the  common  law  altogether.  Violent 
pamphlets  were  published  to  instigate  them 
to  that  measure.  The  whole,  however,  ended 
in  a  law  for  determining  all  suits  by  arbitra- 
tion in  the  first  instance,  at  the  will  of  either 
party,  and  another  prohibiting  the  reading 
and  quoting  in  courts  of  justice  of  British 
authorities  of  a  date  posterior  to  the  Revolu- 
tion. •  •  •  It  was  not  long  before  this  in- 
imical disposition  towards  the  common  law 
made  its  way  into  the  state  of  Ohio.  In  the 
year  1819  a  learned  and  elaborate  work  was 
publlslied  in  that  state,  in  which  it  was  en- 
deavored to  prove,  not  only  that  the  common 
ia'w  was*  not  the  law  of  the  United  States, 
bnt  that  It  had  no  authority  in  any  of  the 
fitatee  that  had  been  formed  out  of  the  old 
Northwestern  Territory.  •  *  •  In  other 
states,  attacks  upon  the  common  law,  more 
or  less  direct  have  appeared  from  time  to 
time."  Dnp.  JUr.  pp.  102,  103.  In  this  same 
■worit,  and  in  support  of  his  contention  that 
the  constitution  adopted  the  common  law  of 
England  as  a  national  system  of  law,  the 
author  says:  "But  why  need  I  go  into  such 
a  wide  argument  to  prove  what  I  consider  a 
self-evident  principle?  We  live  in  the  midst 
of  the  common  law;  we  Inhale  it  at  every 
breath.  Imbibe  it  at  every  pore;  we  meet  it 
w^lien  we  walk,  and  when  we  stay  at  home; 
It  is  interwoven  with  the  very  idiom  tliat  we 
speak;  and  we  cannot  learn  another  system 
of  laws  witljout  learning  at  the  same  time 
another  language.  We  cannot  think  of  right 
or  wrong,  bat  through  the  medium  of  Ideas 
tbat  we  have  derived  from  the  common  law." 
Tills  may  all  be  true,  as  applied  to  the  exist- 
ence of  the  common  law  as  the  local  law  of 
the  states;  but,  in  and  of  itself,  it  does  not 
tend  to  establish  the  claim  that  we  have  a 
common  law  of  the  United  States,  national 
In  its  cliaracter  and  application.  The  doc- 
trine that  by  the  adoption  of  the  constituttbn 
the  people  had  accepted  and  established  the 
heretofore  existing  common  law  as  a  rule 
of  national  action,  and  of  general  applica- 
tion, was  not  only,  in  the  early  history  of 
our  nation,  originally  combated,  but  was  de- 
nied by  the  courts  In  the  cases  In  which  it 
was  then  discussed,  as  we  have  attempted 
to  show.  We  have  treated  at  some  length 
of  the  historical  phase  of  this  question,  as, 
to  our  minds,  the  subsequent  discussion  of 
tbe  question  will  thereby  be  the  better  un- 
derstood. 

3.  From  the  foregoing  discussion  it  is  clear 
that  any  rule  of  the  common  law  affecting 
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Interstate  shipments,  to  be  effectual  as  to 
such  shipments,  must  have  had  the  legisla- 
tive sanction  of  tbe  congi-ess  of  the  United 
States,  or,  in  tbe  absence  thereof,  the  rules 
of  tbe  common  law  must  have  become  a  part 
of  the  system  of  laws  of  the  national  govern- 
ment, the  same  as  they  became  a  part  of  the 
legal  system  of  many  of  the  states  of  the 
Union.  The  constitution  of  the  United  States 
provides  "that  Judicial  power  shall  extend 
to  all  cases  in  law  and  equity,  arising  ftnder 
this  constitution;  tbe  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  l>e 
made,  under  their  authority:  •  •  •  to  all 
cases  of  admiralty  and  maritime  jurisdic- 
tion." Article  3,  i  2.  It  is  contended  tbat 
the  above  provision  is  a  clear  reccgnition  of 
the  existence  of  the  several  systems  of  law, 
equity,  and  admiralty,  and  that  by  this  con- 
stitutional provision  the  systems  are  not 
created,  but  their  existence  is  simply  recog- 
nized, and  the  extent  of  federal  jurisdiction 
In  regard  thereto  fixed.  Now,  it  is  to  be  ob- 
served tbat,  as  to  admiralty  and  maritime  ju- 
risdiction, the  language  used  is  without  restric- 
tion or  limitation.  It  is,  "the  federal  power 
shall  extend  *  *  *  to  all  cases  of  admiral- 
ty and  maritime  jurisdiction."  It  is  not  pro- 
vided that  the  judicial  power  siiall  extend  to 
all  cases  of  law  and  equity  jurisdiction,  with- 
out limitation.  But  the  provision  is  that  it 
"shall  extend  to  all  cases  In  law  or  equity, 
arising  under  this  constitution,  the  laws  of 
the  United  States,"  etc.  So  it  will  be  seen 
that,  as  to  admiralty,  jurisdiction  extends 
"to. all  cases  of  admiralty  and  maritime  ju- 
risdiction," while,  as  to  law  and  equity,  the 
judicial  power  is  extended  to  all  cases  which 
arise  under  the  constitution,  the  laws  of  the 
United  States,  and  treaties.  In  the  lattei- 
case  there  is  a  fixed  limitation  as  to  the  ex- 
tent of  Judicial  power.  The  particular  cases 
to  which  such  power  is  extended  are  express- 
ly pointed  out.  If  the  provision  was  that 
the  judicial  power  should  extend  to  all  cases 
of  law  and  equity  jurisdiction,  or  Its  equiva- 
lent, the  meaning  would  obviously  be  differ- 
ent. So,  then,  the  jurisdiction  thus  con- 
ferred by  the  constitution  as  to  cases  in 
"law  and  equity"  is  limited  by  what  follows 
as  to  cases  arising  under  the  constitution,  etc. 
In  other  words,  it  seems  to  us  that  to  give 
the  words  "in  law  and  equity,"  as  used  in 
the  constitution,  the  meaning  contended  for, 
is  to  Ignore  the  meaning  and  effect  of  tbe 
qualifying  words  which  follow  them.  Read- 
ing the  entire  sentence,  it  is  reasonably  clear 
that  the  words  "in  law  and  equity"  are  not 
used  to  describe  a  system  or  systems  of  ju- 
risprudence then  or  theretofore  In  existence. 
The  jurisdiction  is  as  to  cases  in  law  or  eq- 
uity "arising  under"  the  constitution,  laws, 
and  treaties.  We  are  then  to  look  to  the 
constitution,  the  laws  of  the  United  States, 
and  to  its  treaties,  to  determine  what  rights 
are  given.  The  rights  conferred  by  this  pro- 
vision do  not  arise  by  reason  of  a  constitu- 
tional recognition  of  the  common-la-w  .sys- 
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tem,  but  are  conferred,  as  to  cases  at  law  or 
In  equity,  by  tbe  constitution  itself,  the  laws 
of  the  United  States,  or  by  its  treaties.  If 
not  embraced  within  these,  they  cannot  be 
said  to  be  given.  Now,  a  supposed  right  is 
sought  to  be  enforced  at  law  or  in  equity, 
but  such  right.  If  it  exists  at  all,  must  arise— 
tliat  Is,  exist  or  be  given— by  the  constitution 
or  laws  of  the  United  States,  or  Its  treaties. 
The  constitution  and  laws  of  the  United 
States  fix,  establish,  and  give  certain  rights. 
In  the  attempt  to  assert  or  defend  such 
rights,  "cases"  arise.  In  some  of  them  the 
remedy  applicable  would  be  furnished  by  an 
application  of  the  rules  of  the  common  law; 
In  others,  by  principles  of  equity.  So  there 
are  cases  "at  law  or  In  equity,"  so  far  as  the 
proper  method  of  procedure  or  remedy  is 
concerned;  but  as  to  the  rights  given,  upon 
which  such  cases  are  based,  they  are  to  be 
found  by  a  resort  to  the  constitution,  laws 
of  the  United  States,  and  its  treaties.  Juris- 
diction, then,  is  not  conferred  by  any  express 
or  Implied  recognition  or  adoption  of  the 
common  law;  but  when  It  attaches  under 
the  constitution,  laws,  or  treaties  of  the 
United  States,  the  remedies  afforded  for  the 
enforcement  of  the  rights  thus  granted  are 
to  be  In  accordance  with  the  course  of  the 
common  law.  In  brief,  the  position  we 
take  is  that  the  provision  of  the  constitution 
of  the  United  States  under  consideration  is 
to  be  interpreted  as  providing  that  rights 
are  conferred  by  the  constitution,  laws  of 
the  United  States,  and  its  treaties,  while  the 
remedies  for  the  securing  of  these  rights,  are 
to  be  as  at  common  law,  or  according  to  the 
principles  of  equity,  as  the  case  may  be. 
It  is  said  In  Robinson  v.  Campbell,  3  Wheat 
222:  "By  the  laws  of  the  United  States,  the 
circuit  courts  have  cognizance  of  all  suits  of 
a  civil  nature,  at  common  law  and  In  equity, 
in  cases  which  fall  within  the  limits  pre- 
scribed by  these  laws.  •  ♦  •  The  court 
therefore  thlnlc  that,  to  effectuate  tbe  pur- 
pose of  the  legislature,  the  remedies  in  the 
courts  of  the  United  States  are  to  be  at  com- 
mon law,  or  In  equity,— not  according  to  the 
practice  of  state  courts,  but  according  to  the 
principles  of  common  law  and  equity,  as  dis- 
tinguished and  delined  in  that  country  from 
which  we  derive  our  knowledge  of  those 
principles."  In  Irvine  v.  Marshall,  20  How. 
6C4,  it  is  said:  "With  regard  to  the  fourth 
objection,- want  of  Jurisdiction  in  the  courts 
of  the  United  States,  in  the  absence  of  ex- 
press statutory  provisions,  to  recognize  and 
enforce  a  resulting  trust,  *  ♦  '—it  is  a 
sufficient  response  to  say  that  the  Jurisdic- 
tion of  tbe  courts  of  the  United  States  Is 
properly  commensurate  with  every  right  and 
duty  created,  declared,  or  necessarily  im- 
plied, by  and  under  tbe  constitution  and 
laws  of  the  United  States.  Those  courts 
are  created  courts  of  common  law  and  equi- 
ty, and  under  whichsoever  of  these  classes 
of  Jurisprudence  such  rights  or  duties  may 
fall,  or  be  appropriately  ranged,  tbey  are  to 


be  taken  cognizance  of  and  adjudicated  ac- 
cording to  the  settled  and  known  principles 
of  that  division  to  which  they  belong.  By 
the  language  of  tbe  constitution.  It  Is  ex- 
pressly declared  that  the  Judicial  pow&r  of 
the  United  States  shall  extend  to  all  cases  in 
law  and  equity  arising  under  the  constitu- 
tion, the  laws  of  the  United  States,  and 
treaties  made  under  their  authority.  By  tbe 
statute  which  organized  the  judiciary  of  the 
United  States,  It  Is  provided  that  the  circuit 
courts  shall  have  jurisdiction  of  suits  of  a 
civil  nature  at  common  law  or  in  equity. 
In  tbe  Interpretations  of  these  clauses  of  tbe 
constitution  and  the  statute,  this  court  has 
repeatedly  ruled  that  by  'cases  at  common 
law'  are  to  be  understood  suits  in  wbicli  le- 
gal rights  are  to  be  ascertained  and  deter- 
mined, in  contradistinction  to  those  where 
equitable  rights  alone  are  recognized,  and 
equitable  remedies  administered.  •  •  • 
Can  those  courts,  consistently  with  their 
duty,  refuse  to  exert  those  powers  and  that 
jurisdiction  for  the  protection  of  rights  aris- 
ing under  the  constitution  and  laws,  in  tbe 
acceptation  in  which  both  have  been  Inter- 
preted and  sanctioned?"  These  cases,  we 
think,  support  our  conclusion  tbat  rights  are 
to  be  given  by  the  constitution,  the  laws  of 
the  United  States,  or  its  treaties,  but  reme- 
dies for  such  rights  are  to  be  pursued  in  ac- 
cordance with  the  course  of  the  common 
law.  If  we  are  right  in  this  view,  it  follows 
that  the  constitution  does  not  confer  upon 
the  courts  of  the  United  States  full  common 
law  Jurisdiction,  In  a  national  sense,  as 
claimed  by  appellant. 

4.  Section  8  of  article  1  of  the  federal  con- 
stitution provides  that  "the  congress  sball 
have  power  •  •  •  to  regulate  commerce 
with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes."  In  this 
section  it  Is  further  provided  that  congress 
shall  have  power  "to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers."  It 
may  be  that,  even  though  the  common  law- 
was  a  part  of  our  national  system  of  laws, 
and  that  under  it  a  right  was  given  to  re- 
cover In  a  case  like  tbat  at  bar,  still  sucb 
right  would  be  taken  away  by  the  provision 
of  the  constitution  above  quoted,  in  view  of 
the  fact  that  the  power  therein  conferred 
has  been  held  to  be  exclusive  In  congress. 
It  has  often  been  held  that  the  power  thus 
conferred  was  exclusive;  that  it  had  tbe  ef- 
fect to  prohibit  legislation  thereon,  so  far 
as  it  pertained  to  interstate  commerce,  and 
to  a  regulation  thereof.  "Whatever  may  !)*■ 
tbe  power  of  a  state  over  commerce  that  is 
completely  internal,  it  can  no  more  prohibit 
or  regulate  that  which  is  interstate  than 
it  can  that  which  is  with  foreign  nation?. 
Power  over  one  is  given  by  the  constitution 
of  tbe  United  States  to  congress,  in  tbe  same 
words  In  which  It  is  given  over  the  other, 
and  in  both  cases  it  is  necessarily  exclu- 
sive."   Ralh-oad  Co.  v.  Husen,  96  U.  S.  465- 
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4C9.     "Whatever  subjects  of  this  power  are, 
in  tbelr  natnre,  national,  or  admit  only  of 
one  uniform  system  or  plan  of  regulation, 
may  Justly  be  said  to  be  of  such  a  nature 
as   requires    exclusive   legislation   by   con- 
gress."    Cooley    V.    Board,    12    How.    299. 
"Whenever  the  terms  In  which  a  power  Is 
granted  to  congress,  or  the  nature  of  the 
power,  reqtilre  that  It  should  be  exercised 
exclusively  by  congress,  the  subject  Is  as 
completely  taken  from  the  state  legislatures 
as  If  they  had  been  expressly  forbidden  to 
act  upon  It"     Sturgls   v.   Crownshleld,  4 
Wheat.  122;   Brown  v.  Maryland,  12  Wheat 
419.     In  Smith  y.  Alabama,  124  U.  S.  465- 
473,  U  Sup.  Ct  664,  It  Is  said:     "As  the  regu- 
lation of  commerce  may  consist  in  abstain- 
ing from  prescribing  positive  rules   for  Its 
conduct  It  cannot  always  be  said  that  the 
power  to  regulate  Is  dormant  because  not  af- 
firmatively exercised.    And  when  it  Is  mani- 
fest tbat  congress  Intends  to  leave  that  com- 
merce, which  Is  subject  to  Its  Jurisdiction, 
free  and  unfettered  by  any  positive  regula- 
tions, such  intention  would  be  contravened 
by   state  laws   operating  as  regulations   of 
commerce  as  much  as  though  these  had  been 
expressly  forbidden.     In  such  cases  the  ex- 
istence of  the  power  to  reg^ilate  commerce 
In  congress  has  been  construed  to  be  not  only 
paramount  but  exclusive,  so  as  to  withdraw 
the  subject  as  the  basis  of  legislation,  alto- 
gether from  states."    Hall  t.  De  Cuir,  95  U. 
S.  4S5-507.    So  it  was  held  in  Welton  v.  Mis- 
souri, 91  U.  S.  275,  and  Brown  v.  Houston, 
114  U.  a  622,  6  Sup.  Ct  1091,  that  the  inaction 
of  congress  with  reference  to  legislation  touch- 
ing Interstate  commerce  is  equivalent  to  a 
declaration  that  such  commerce  shall  be  free 
and   nntrammeled.    Wabash,  St  L.  &  P.  R. 
Co.  ▼.  People  of  Illinois,  U8  U.  S.  557,  7  Sup. 
Ct  4;  County  of  Mobile  v.  KlmbaU,  102  U.  S. 
097;    Bobbins  v.  Taxing  DIst,  120  U.  S.  493, 
7  Sup.  Ct.  592;    Leisy  v.  Hardin,  135  U.  S. 
109,    10  Sup.   Ct.   6S1;    The  Federal  Power 
over   Commerce,  by  William  Draper  Lewis 
(pages  122,  123);    Carton  v.  Railroad  Co.,  59 
Iowa,  151,  13  N.  W.  67.    From  the  foregoing 
dlscoBSion  it  will  t>e  observed  that,  as  to  the 
regulation  of  Interstate  commerce,  the  power 
of  congress  Is  exclusive,  and  It  is  none  the  less 
so  though  congress  may  not  have  legislated 
with    respect  thereto.    In  either  event   the 
states  have  no  power  to  regulate  such  com- 
merce. 

5.  No  right  of  recovery,  then,  in  this  case, 
is  or  can  be  given  by  virtue  of  the  statutes 
of  the  states,  it  being  a  matter  exclusively 
-within  the  Jurisdiction  of  congress.'  No  stat- 
ute of  the  United  States  creates  a  right  In 
Huch  a  case.  If,  then,  there  exists  any  right 
of  recovery,  it  must  be  by  virtue  of  the  ex- 
istence of  the  common  law  as  a  recognized 
l>nrt  ot  our  national  system  of  Jurispru- 
dence- We  have  said  that  the  constitution 
of  the  United  States  did  not,  of  Itself,  recog- 
nize the  existence  of  the  common  law  as  a 
hiystem   of  Jurisprudence  of  national  appli- 


cation. Even  If  It  should  be  conceded  that 
efficacy  could  be  given  to  such  a  system, 
and  make  it  of  national  application.  In  the 
absence  of  constitutional  or  statutory  recog- 
nition, by  means  of  Judicial  decisions  of  the 
United  States  supreme  court,— a  point  not 
necessary  for  ns  to  decide,— do  the  decisions 
of  that  court  go  to  that  extent?  That  court 
has  never  determined  the  precise  question  In- 
volved in  this  action,  but  it  has  passed  upon 
questions  of  Interstate  commerce,  and  its  at- 
tempted regulation  by  the  states.  In  U.  S. 
T.  Worrall,  2  Dall.  384,  Fed.  Cas.  No.  16,760, 
a  case  where  one  was  tried  under  an  Indict- 
ment for  attempting  to  bribe  a  commissioner 
of  the  revenue  of  the  United  States,— it  was 
held  that  the  defendant  could  not  be  pun- 
ished, Inasmuch  as  there  was  no  federal  law 
declaring  the  act  done  to  be  a  crime.  It  Is 
therein  said:  "It  is  attempted,  however,  to 
supply  the  silence  of  the  constitution  and 
srtatutes  of  the  Union  by  resorting  to  the 
common  law  for  a  definition  and  punishment 
of  the  offense  which  has  been  committed. 
But  In  my  opinion  the  United  States,  as  a 
federal  government,  have  no  common  law. 

•  •  •  If,  indeed,  the  United  States  can 
be  supposed,  for  a  moment,  to  have  a  common 
law,  it  knust,  I  presume,  be  that  of  England, 
and  yet  it  Is  impossible  to  trace  when  or  how 
the    system    was    adopted    or    Introduced. 

•  •  •  But  the  question  recurs,  when  and 
how  have  the  courts  of  the  United  States 
acquired  a  common-law  Jurisdiction  in  crimi- 
nal cases?  The  United  States  must  possess 
the  common  law  themselves,  before  they  can 
communicate  It  to  their  Judicial  agents. 
Now,  the  United  States  did  not  bring  It  with 
them  from  England,  the  constitution  does  not 
create  it,  and  no  act  of  congress  has  as- 
sumed It  •  •  •  Upon  the  whole,  it  may 
be  a  defect  in  our  political  Institutions,  It 
may  be  an  Inconvenience  in  the  administra- 
tion of  Justice,  that  the  common-law  author- 
ity relating  to  crimes  and  punishments  has 
not  been  conferred  upon  the  government  of 
the  United  States,  which  is  a  government  of 
limited  Jurisdiction;  but  judges  cannot  rem- 
edy political  imperfections,  nor  supply  any 
legislative  omissions."  The  same  question 
was  decided  In  the  same  way  by  the  United 
States  supreme  court.  U.  S.  v.  Hudson,  7 
Cranch,  32.  In  U.  S.  T.  Railroad  Bridge  Co., 
6  McLean,  517,  Fed.  Cas.  No.  16,114,  referring 
to  this  common-law  question,  it  is  said:  "The 
instrumentality  of  the  Judiciary  can  be  in- 
voked only  by  the  government  to  give  effect 
to  its  laws,  civil  or  criminal,  but  the  judicial 
power  cannot  precede  that  of  legislation. 
The  rule  of  action  on  all  questions  of  policy 
within  the  federal  power  must  be  prescribed 
by  congress.  There  is  no  federal  common 
law,  which  pervades  the  Union,  and  consti- 
tutes a  rule  of  judicial  action.  But  In  all  the 
states  the  common  law  Is  In  force,  in  a 
greater  or  less  degree.  Its  existence  and  ex- 
tent are  shown  by  the  statutes  of  the  states, 
respectively,  and  the  usages  of  the  coui'ts. 
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But  there  is  no  common  law  In  regard  to  regu- 
lations of  navigation.  These  must  be  adapt- 
ed to  the  peculiar  circumstances  of  a  country, 
and  the  facilities  which  exist  for  traffic.  In 
this  respect  the  legislation  of  congress  is  the 
only  remedy  known  to  the  constitution." 
Again  it  is  said,  "There  is  no  unwritten  or 
common  law  of  the  Union."  Lorman  v. 
Clarke,  2  McLean,  5GS-572,  Fed.  Cas.  No. 
8,516.  It  is  held  in  Wheaton  v.  Peters,  8  Pet. 
591,  657,  658:  "It  is  clear,  there  can  be  no 
common  law  of  the  United  States.  The  fed- 
eral government  Is  composed  of  twenty-four 
sovereign  and  independent  states,  each  of 
which  may  have  its  local  usages,  customs, 
and  common  law.  There  Is  no  principle 
which  pervades  the  Union,  and  has  the  au- 
thority of  law,  that  is  not  embodied  in  the 
constitution  or  laws  of  the  Union.  The  com- 
mon law  could  be  made  a  part  of  our  federal 
system  only  by  legislative  adoption.  When, 
therefore,  a  common-law  right  is  asserted, 
we  must  look  to  the  state  in  which  the  con- 
troversy originated."  In  Bucher  v.  Railroad 
Co.,  125  U.  S.  583,  8  Sup.  Ct  974,  It  is  said, 
"There  is  no  common  law  of  the  United 
States,  yet  the  main  body  of  the  rights  of  the 
people  of  this  country  rest  upon,  and  are 
governed  by,  principles  derived  from  the 
common  law  of  England,  and  established  as 
the  laws  of  the  different  states."  In  Smith  v. 
Ahibama,  124  U.  S.  465-475,  8  Sup.  Ct.  564, 
—a  case  relating  to  the  licensing  of  locomo- 
tive engineers  by  a  state,— in  speaking  of  the 
common  law  as  It  prevails  in  the  several 
states,  it  is  said:  "It  does  not  emanate  from 
the  authority  of  the  national  government, 
nor  flow  from  the  exercise  of  any  legislative 
powers  conferred  upon  congress  by  the  con- 
stitution of  the  United  States,  nor  can  it  be 
implied  as  existing  by  force  of  any  other  legis- 
lative authority  than  that  of  the  several 
states  in  which  it  is  enforced.  *  •  *  But 
for  the  provisions  on  the  subject  found  In  the 
local  law  of  each  state,  there  would  be  no 
legal  obligation  on  the  part  of  the  carrier, 
whether  ex  contractu  or  ex  delicto,  to  those 
who  employ  him;  or.  If  the  local  law  is  held 
not  to  apply  when  the  carrier  is  engaged  in 
foreign  or  interstate  commerce,  then,  in  the 
absence  of  laws  passed  by  congress,  or  pre- 
sumed to  be  adopted  by  it,  there  can  be  no 
me  of  decision  based  upon  rights  and  duties 
supposed  to  grow  out  of  the  relation  of  such 
carrier  to  the  pubic,  or  to  individuals.  In 
other  words.  If  the  laws  of  the  particular 
state  do  not  govern  that  relation,  and  pre- 
scribe the  rights  and  duties  which  it  implies, 
then  there  is,  and  can  be,  no  law  that  does, 
until  congress  expressly  supplies  it,  or  Is 
held  by  Implication  to  have  supplied  it,  in 
cases  within  Its  Jurisdiction  over  foreign  and 
Interstate  commerce.  The  failure  of  congress 
to  legislate  can  be  construed  only  as  an 
intention  not  to  disturb  what  already  exists, 
and  to  the  mode  by  which  It  adopts,  for 
cases  within  the  scope  of  Its  power,  the  rule 
of  the  state   law,  which,   until   displaced, 


covers  the  subject  •  •  •  There  Is  no  com- 
mon law  of  the  United  States,  in  the  sense  of 
a  national  customary  law,  distinct  from  the 
common  law  of  England,  as  adopted  by  the 
several  states,  each  for  itself,  applied  as  its 
local  law,  and  subject  to  such  alterations  as 
may  be  provided  by  Us  own  statutes." 
Again,  in  Transportation  Co.  v.  City  of  Paik- 
ersburg,  107  U.  S.  691,  700,  2  Sup.  Ct  732. 
it  is  said:  "Be  this,  however,  as  It  may, 
it  is  an  undoubted  rule  of  universal  applica- 
tion that  wharfage  for  the  use  of  all  public 
wharves  must  be  reasonable;  but  then  the 
question  arises,  by  what  law  to  thto  rule 
established  and  by  what  law  can  it  be  en- 
forced? By  what  law  to  it  to  be  decided 
whether  charges  are  or  are  not  extortionate? 
There  can  be  but  one  answer  to  these  ques- 
tions. Clearly,  It  must  be  by  the  local  munic- 
ipal law,  at  least  until  some  superior  or 
permanent  law  has  been  prescribed.  At 
Parkersburg,  It  la  the  law  of  West  Virginia. 
The  rule  referred  to  Is  a  rule  of  the  common 
law,  undoubtedly,  but  It  has  force  in  West 
Virginia  because  the  common  law  Is  the  law 
of  that  state,  and  not  because  it  to  the  law 
of  the  United  States.  The  courts  of  the 
United  States  do  not  enforce  the  common 
law.  In  municipal  matters  In  the  states,  be- 
cause It  is  the  federal  law,  but  because  it  to 
the  law  of  the  state."  In  Kendall  v.  U.  S. 
12  Pet  524^621,  the  court  says:  "The  com- 
mon law  has  not  been  adopted  by  the  United 
States  as  a  system  In  the  states  generally, 
as  has  been  done  with  respect  to  thto  dis- 
trict." (Columbia.)  Again,  in  the  case  of  The 
Scotland,  105  U.  S.  24r-32,  it  to  said,  "As  for 
the  civil  and  common  laws,  they  are  only 
municipal  tows,  where  they  have  the  force 
of  tows  at  alL"  In  Re  Barry,— a  case  decided 
in  the  United  States  circuit  court  of  the 
Southern  dtotrict  of  New  York,  which  is  ap 
proved  by  the  supreme  court  of  the  United 
States  In  the  case  of  In  re  Burma,  136  U.  S. 
586,  10  Sup.  Ct  850,  and  which  is  found  re- 
ported in  136  U.  S.  597,  and  also  In  42  Fe<l. 
113,— it  was  held  that  the  United  States  cir- 
cuit court  could  not  exercise  the  common-ton- 
function  of  parens  patriae,  and  therefore  had 
no  Jurisdiction  over  the  matter,  there  betn? 
no  statute  conferring  Jurisdiction.  In  the 
course  of  that  opinion,  it  to  said  (136  U.  S. 
605,  42  Fed.  113):  "Though  the  point  has 
been  labored  with  ability  by  a  tote  jurist  of 
eminence  in  this  department  of  legal  learn- 
ing, to  deduce  from  the  circumstances  at- 
tendant upon  the  establishment  of  this  gov- 
ernment that  the  common  law  became  em- 
bodied in  it,  as  an  efficient  principle  of  its 
authority  and  action  (Dup.  Jur.  85-80),  yet 
the  doctrine  has  never  been  dectored  or  sanc- 
tioned by  our  courts.  So  far  as  the  de- 
cisions have  gone,  they  tend  to  repudiate 
the  principle  in  toto.  U.  S.  v.  Hudson.  7 
Ctanch,  32;  U.  8.  v.  Coolldge,  1  Wheat  415." 
On  page  617,  136  U.  S.,  and  page  113.  -C 
Fed.,  it  to  said:  "Nor  has  the  common  tow 
been   adopted  by  the   United  States   as  a 
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Bystem  applicable  to  the  states  generally,  and 
to  be  administered  as  su(A  In  the  national 
courts.  Kendall  v.  U.  S.,  12  Pet.  624.  Th'shas 
been  done  speclflcally,  by  act  of  congress,  In 
relation  to  the  District  of  Columbia.  Id.  621. 
But  in  respect  to  the  states  the  common  law 
is  regarded  In  force  only  as  adopted  or  modi- 
fled  by  tbe  constitntlon,  statutes,  or  usages 
of  the  states,  respectively.  It  came  to  them, 
and  was  appropriated  by  them,  and  became 
an  Integral  portion  of  the  laws  of  the  partic- 
ular states,  before  the  United  States  govern- 
ment had  an  existence."  The  case  of  Wa- 
bash, eta,  Ry.  Co.  t.  People  of  Illinois,  118 
U.  S.  SB7,  7  Sup.  Ct  4,  was  where  a  statute 
of  lUlnois  provided  that  if  any  railroad  ocmi- 
pany  shall,  within  that  state,  charge  or  re- 
ceive for  transporting  passengers  or  frelghtof 
the  same  class  the  same  or  a  greater  sum  for 
any  distance  than  it  does  for  a  longer  distance, 
It  shall  be  liable  to  a  penalty  for  unjust  dis- 
crimination. The  railway  company  ffnade 
such  a  discrimlnatlao  In  regard  to  goods 
transported  over  the  same  road  or  roads 
from  Peoria,  in  QJlnols,  and  from  Gllman, 
In  Illinois,  to  New  York,  charging  more  for 
the  saiae  daea  of  goods  carried  from  OU- 
man  than  from  Peoria;  the  former  being 
86  miles  nearer  to  New  York  than  tbe  latter, 
this  difference  being  In  the  length  of  the  line 
withiB  the  state  of  Illinois.  The  court  held 
that  tbe  statute  must  be  construed  to  In- 
dade  a  transportation  of  goods,  imder  one 
contract  and  one  voyage,  from  the  interior 
of  the  state  of  Illinois  to  New  York;  that 
■ucb  statute  was  void,  as  an  Interferoice 
with  interstate  commerce.  That  case  Quotes 
approvingly  from  County  of  Mobile  v.  Kim- 
ball, 102  U.  S.  691-T02,  where  it  U  said,  "For 
the  regulation  of  commerce^  as  thus  defined, 
there  can  be  only  one  system  of  rules,  ap- 
plicable alike  to  the  whole  country,  and  the 
anthority  which  can  act  for  the  whole  coun- 
try can  alone  adopt  such  a  system."  Con- 
tUmlng,  in  tbe  Wabash  Case,  the  court  says, 
"And  if  It  be  a  regulation  of  commerce,  as 
we  think  we  have  demonstrated  it  Is,  and  as 
the  Illinois  court  concedes  It  to  be^  it  must 
be  of  that  national  character,  and  the  regula- 
tion can  only  appropriately  exist  by  general 
roles  and  principles,  which  demand  that  It 
should  be  done  by  the  congress  of  the  United 
States  under  the  commerce  clause  of  the  con- 
stitution." In  tbe  recent  case  of  Swift  v. 
RaUroad  Co.,  68  Fed.  858,  and  64  Fed.  59,  it 
was  held  by  the  circuit  court  of  tbe  United 
States  for  the  Northern  district  of  Illinois 
that  there  was  no  teietal  common  law. 

Whenever  this  question  of  the  existence  of 
a  federal  common  law,  as  contradistinguished 
from  the  common  law  adopted  by  the  sev- 
eral states,  has  arisen  in  the  state  courts,  it 
has  been  decided  that  no  such  law  exists.  In 
People  V.  Folsom,  6  Cal.  379,  It  Is  said: 
"Now,  there  Is  no  common  law  of  the  Ui;lted 
States,  as  contradistinguished  from  the  indi- 
vidual states,  and  the  courts  of  the  United 
States,  Instead  <rf  admlnlst^ing  the  common 


law,  or  any  particular  system,  conform  to 
the  laws  of  the  states  where  they  are  sit- 
uated; so  that  the  acquisition  of  California 
did  not  extend  over  it  the  commmi  law."  Is 
Norrls  V.  Harris,  15  Cal.  227-252,  the  same 
doctrine  Is  reaffirmed.  And  so  In  Gam»  v. 
Wright,  52  Ark.  385,  388,  12  a  W.  785,  it  is 
held  that  no  presumption  obtains  as  to  the 
existence  of  the  common  law  in  states  like 
Louisiana  and  Texas,  whose  jurisprudence  is 
not  based  upon  the  common-law  system. 
Judge  Cooley,  in  his  able  work  on  Constitu- 
tional Limitations,  says  the  United  States 
courts  have  no  "common-law  Jurisdiction." 
Cooley,  Const  Llm.  p.  526.  In  an  article  in 
the  Forum  of  April,  1894,  entitled,  "Has  tbe 
Interstate  commerce  law  been  beneflcial?" 
written  by  Adiace  F.  Walker,  formeriy  a 
member  of  the  interstate  commerce  commis- 
sion, and  an  eminent  lawyer,  we  find  tbe  toi- 
lowing:  "Yet,  und^  our  combined  state  and 
federal  system  of  government,  there  was  no 
way  In  which  they  could  be  Judicially  ap- 
plied to  CMnmerce  crossing  state  boundaries 
until  the  passage  of  the  Interstate  commerce 
law." 

We  now  proceed  to  a  consideration  of  au- 
tlUH-ities  claimed  by  appellant  to  support  the 
contrary  view. 

It  is  said  that  in  Cox  v.  U.  S.,  6  Pet  172- 
203,  it  Is  held  that  the  "liability  of  the  par- 
ties must  be  governed  by  the  rules  of  the 
common  law."  And,  to  the  same  effect,  we 
are  cited  to  Duncan's  Heirs  v.  U.  S.,  7  Pet 
435.  Neither  of  these  cases,  to  our  minds, 
affords  the  slightest  reason  for  holding  that 
we  have  a  national  common  law.  Tbe  first 
case  was  an  acti(Hi  upon  a  bond  executed  to 
the  United  States  by  a  navy  agent  and  his 
sureties,  in  the  state  of  Louisiana,  condi- 
tioned that  the  agent  would  faithfully  ac- 
count for  public  moneys  which  came  Into  his 
hands.  Suit  was  brought  by  the  government. 
In  the  state  of  Loui8iana,for  a  breach  of  the 
bond,  in  the  United  States  district  court 
Under  the  Louisiana  law  the  United  States 
would  have  been  entitled  to  take  Judgment 
against  each  surety  only,  for  his  proportion 
of  the  bond,  and  the  trial  court  applied  that 
rule.  Tbe  supreme  court  of  the  United 
States  held  that  liability  was  to  be  deter- 
mined by  the  place  of  performance  of  tbe 
contract,  and  applied  the  common-law  rule, 
because,  by  act  of  congress,  the  common  law 
was  in  force  in  tbe  District  of  Columbia,— 
the  place  of  performance  of  the  contract 
The  other  case  was  decided  on  the  same 
principle.  Swift  v.  Tyson,  16  Pet  1,  was  a 
case  touching  negotiate  paper,  and  the  court 
said:  "But,  admitting  the  doctrine  to  be 
fully  settled  in  New  York,  it  remains  to  be 
considered  whether  it  is  obligatory  upon  this 
court,  If  U  differs  from  the  principles  estab- 
lished in  the  general  commercial  law.  It  is 
observable  that  the  courts  of  New  York  do 
not  found  their  decisions  upon  this  point  upon 
any  local  statute,  or  positive,  fixed,  or  an- 
cient local  usage,  but  they  deduce  the  doc- 
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trine  from  the  general  principles  of  the  com- 
mercial law."  Now,  there  was  nothing  In 
this  case  indicating  that  the  court  decided 
this  case  on  the  thewTr  that  there  was  a  na- 
tional common  law.  On  the  contrary,  the 
New  York  court  had  based  its  decision  on 
the  general  principles  of  commercial  law. 
What  commercial  law?  Why,  manifestly,  as 
interpreted  by  the  courts  of  that  state,  as 
applicable  in  that  Jurisdiction.  The  federal 
court  held  it  was  not  bound  by  such  intei> 
pretation  of  the  state  court.  To  the  same 
effect  are  the  cases  of  Oates  v.  Bank,  100  U. 
S.  230,  and  Brooklyn  City  &  N.  R.  Co  v.  Na- 
tional Bank  of  N.  Y.,  102  U.  S.  14.  Penn  v. 
Holme,  21  How.  481,  relates  to  the  forum- 
law  or  equity— of  the  trial,  and  not  to  the  as- 
certainment of  rights  as  given  at  common 
law.  Railroad  Co.  t.  Lockwood,  17  WaO. 
357,  involved  no  question  of  interstate  com- 
merce. Lockwood,  who  was  injured,  was  be- 
ing transported  upon  a  free  pass  from  Buf- 
falo to  Albany,  both  places  being  within  the 
same  state.  It  was  held  that  the  question 
of  the  power  of  the  carrier  to  exempt  itself 
by  contract  from  liability  placed  upon  It 
at  common  law  was  to  be  decided  by  the  fed- 
eral court  upon  the  grounds  of  public  policy. 
And  It  was  expressly  said  In  a  later  case 
that  the  law  applied  in  Lockwood's  Case  was 
the  law  of  the  state  of  New  York.  Smith  v. 
Alabama,  124  U.  S.  465,  8  Sup.  Ct.  564.  In 
Kohl  V.  U.  S.,  91  U.  S.  367,  the  main  question 
was  whether  the  proceeding  to  condeoin 
property  by  the  general  government  was  a 
suit  at  common  law.  The  opinion  is  to  the 
efTect  that  power  was  conferred  by  acts  of 
congress  to  condemn,  but  no  machinery  <»■ 
method  by  which  condemnation  should  be 
made  bad  been  enacted.  The  question  was 
whether,  in  the  absence  of  express  legisla- 
tion, the  government  bad  power,  by  proceed- 
ing at  common  law,  to  perfect  condemnation. 
By  a  reading  of  the  opinion,  it  will  be  ob- 
served that  the  existence  of  the  power  or 
right  to  condemn  was  given  or  existed  out- 
side of  the  common  law,  and' the  discussion 
turned  upon  the  question  as  to  whether  the 
exercise  of  the  right  should  or  should  not  be 
according  to  the  course  of  the  common  law,— 
a  question  as  to  the  means  of  exercising  the 
right,  and  not  as  to  determining  the  exist- 
ence of  it  It  was  a  question.  In  other  words, 
pertaining  to  the  remedy,  not  the  right  The 
case  of  Atchison,  T.  &  S.  F.  R.  Go.  T.  Dri- 
ver &  O.  R.  Co.,  110  U.  S.  667,  4  Sup.  Ct  185, 
does  not  necessarily  involve  the  question  of 
interstate  commerce.  The  court  says  that 
the  constitution  of  Colorado,  prohibiting  no 
discrimination  "within  the  state,"  imposes  no 
greater  obligation  upon  the  company  than 
the  common  law  would  have  done.  At  moat, 
the  holding  in  this  case  seems  to  be  to  the 
effect  that,  so  far  as  transportation  wholly 
within  the  state  was  concerned,  in  the  ab- 
sence of  legislative  regulation,  the  railway 
company  would  owe  such  duties  to  the  pub- 
lic as  the  common  law,  or  some  cn8t<»n  hav- 


ing the  force  of  law,  had  established  for  its 
government.  We  discover  no  grounds  for 
claiming  that  the  common  law  referred  to  in 
the  opinion  was  any  other  than  that  of  the 
state  of  Colorado.  In  Railroad  Co.  t.  Baugh, 
14S  U.  S.  868,  13  Sup.  Ct  914,  it  is  said: 
"But,  passing  beyond  the  matter  of  authori- 
ties, the  question  is  essentially  one  of  gen- 
eral law.  It  does  not  depend  upon  any  stat- 
ute; It  does  not  spring  from  any  local  usage 
or  custom;  there  is  in  it  no  rule  of  property; 
but  it  rests  upon  those  considerations  of  right 
and  Justice  which  have  been  gathered  into 
the  great  body  of  rules  and  principles  Iniown 
as  the  'common  law.'  There  is  no  question 
as  to  tbe  power  of  the  state  to  legislate,  and 
change  the  rules  of  the  common  law.  In  this 
respect,  as  in  others,  but  in  the  absence  of 
such  legislation  the  question  is  one  deter- 
minable only  by  the  general  principles  of 
that  law."  Now,  if  this  common  law  re- 
ferred to  in  the  foregoing  opinion  is  suscepti- 
ble of  being  abrogated  by  the  legislature  or 
the  state,  as  is  held,  then,  clearly,  the  writer 
did  not  refer  to  a  national  common  law  at 
alL  If  the  language  used  refers  to  a  naUonal 
common  law,  it  is  a  bidding  that  a  state  legis- 
lature might  abrogate  and  render  Ineffective 
such  laws,  and  if  such  a  doctrine  were  fol- 
lowed to  its  logical  result,  and  applied  to 
the  case  at  bar,  it  would  amount  to  saying 
that  although  there  was  a  national  common 
law,  as  a  system  of  jurisprudence,  of  the  gen- 
eral government,  by  means  of  which  a  right 
was  given  plaintiff  for  redress  in  this  case, 
still  the  state,  at  its  election,  could  step  in 
and  deprive  the  suitor  of  such  right  though 
we  apprehend  that,  if  such  right  was  so 
given  by  virtue  of  a  national  system  of  Jaris- 
prud«ice  adopting  the  common  law  for  the 
general  government,  the  state  could  no  more 
Interfere  with  it,  if  it  pertained  to  a  matter 
over  which  the  general  government  bad  ex- 
clusive Jurisdiction,  as  to  interstate  com- 
merce, then  It  could  successfully  set  aside 
the  express  will  of  congress,  as  evidenced  by 
tbe  existing  Interstate  commerce  act.  It  is 
quite  clear  that  the  words  "common  law," 
used  in  the  opinion,  r^er  to  the  common  law 
as  enacted,  adopted,  or  recognized  by  the  in- 
dividual states.  In  Smith  v.  Alabama,  124 
V.  S.  466,  8  Sup.  Ct  564,  it  is  said:  rrbere 
Is,  however,  ono  dear  exception  to  the  state- 
moit  that  tiiere  is  no  national  comm<Mi  law. 
The  interpretation  of  the  constitution  of  the 
United  States  is  necessarily  influenced  by  the 
t&ct  that  Its  provisions  are  framed  In  the  lan- 
guage of  the  English  common  law,  and  are 
to  be  read  in  the  light  of  its  history.  The 
code  <rf  constitutional  and  statutory  construc- 
tion, which,  therefore,  is  gradually  formed  by 
the  Judgments  of  this  court,  is  the  applica- 
tion of  the  constitution,  and  the  laws  and 
treaties  made  in  pursuance  thereof,  has  for 
its  basis  so  much  of  the  common  law  as  may 
be  implied  in  the  subject,  and  constitutes  a 
common  law  resting  on  national  authority." 
In  the  same  case  it  is  said:  "A  deteimlna- 
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tlon  Ln  a  glyen  case  of  irhat  that  law  la  may 
be  different  In  a  court  of  tbe  United  States 
from  that  which  prevallB  la  the  Judicial  tri- 
bunals of  a  particular  state.  •  •  •  This  Is 
Illustrated  by  the  case  of  Railroad  Co.  T. 
Lockwood,  17  Wall.  357,  where  the  common 
law  preralllng  In  the  state  of  New  York  In 
reference  to  tbe  liability  of  common  carriers 
for  negligence  received  a  different  interpreta- 
tion from  that  placed  upon  it  by  the  Judicial 
tribunals  of  the  state;  but  the  law,  as  ap- 
plied, was  none  the  less  the  law  of  that 
state."  Now,  the  common  law  above  spoken 
of,  which  rests  upon  national  authority,  Is 
not  that  which  existed  at  the  time  of  tbe 
adoption  of  the  constitution;  nor  can  It  be, 
in  tbe  light  of  tbe  language  used  by  tbe 
court,  a  common  law  which  is  vitalized  Into 
life  by  tbe  statutes  or  decisions  of  tbe  sev- 
eral states.  There  Is,  however,  nothing  in 
the  language  used  Justlfyhig  tbe  contention 
that  such  a  common  law  as  the  learned  Jus- 
tice speaks  of  could  Interfere  with  the  consti- 
tutional powo-  of  congress  to  regulate  inter- 
state commerce.  Reference  is  also  made  to 
the  case  of  Railway  Co.  v.  Osborne,  10  U.  S. 
App.  430,  8  C.  C.  A.  347,  52  Fed.  912.  In 
speaking  of  the  condition  of  affairs  prior  to 
the  enactment  of  the  interstate  act,  the  court 
said:  "It  was  the  first  effort  of  the  general 
government  to  regulate  the  great  transporta- 
tion business  of  the  country.  That  business, 
though  of  a  qimsi  public  nature,  and  there- 
fore subject  to  governmental  regulation,  had, 
as  a  matttf  of  fact,  been  carried  on  by  pri- 
vate capital,  through  corporations.  The  fact 
that  it  was  of  a  quasi  public  nature  always 
prevented  tbe  owners  of  capital  invested  In 
It  from  charging,  like  owners  of  other  prop- 
erty, any  price  they  saw  fit  for  Us  use.  A 
reasonable  compensation  was  all  that  tbey 
could  exact,  and  be  who  felt  aggrieved  by 
any  charge  conld  Invoke  tbe  aid  of  tbe  courts 
to  protect  himself  against  it"  Whatever 
construction  may  be  placed  upon  this  lan- 
gwige  is  a  matter  of  no  moment,  as  the  case 
itself  did  not  involve  any  question  of  Inter- 
state transportation  prior  to  the  taking  effect 
of  tbe  interstate  commerce  act  It  is,  there- 
fore, not  authority  for  plaintlfTs  contention. 
We  do  not  see  that  the  case  of  Mississippi 
Mffls  V.  Cohn,  150  tJ.  S.  202,  14  Sup.  Ot  75, 
sustains  appellants'  contention.  That  was  a 
case  wherein  it  was  held  that  the  equity  Ju- 
risdiction of  the  fedo^al  courts  is  uniform 
thronghout  tbe  country,  and  that  such  Juris- 
diction is  not  to  be  detn-mlned  by  any  state 
rule  or  law  statute,  civil  or  common  law. 
Moore  V.  U.  S.,  91  U.  S.  270,  simply  decides 
that  as  to  the  court  of  claims,  In  tbe  absence 
of  other  provisions  by  congress,  tbe  rules  of 
evidence  as  found  in  the  common  law  should 
f^vem  the  action  of  the  court  No  interstate 
question  '^as  involved.  No  question  of 
whether  there  was  a  national  common  law 
wbl<^  conferred  a  right  was  in  tbe  case.  To 
tbe  same  effect  is  17.  S.  v.  Clark,  96  U.  S.  87. 
It  must  be  conceded  that  there  have  been 


many  cases  In  which  the  United  States  su- 
preme court  has  determined  contracts  to  be 
against  public  policy.  Oscanyan  v.  Arms 
Co.,  103  U.  S.  2«1;  Marshall  v.  Railroad  Co., 
16  How.  814;  Tool  Co.  v.  Norris.  2  WaU.  45; 
Trist  V.  Child,  21  Wall.  441;  Hannauer  v. 
Doane,  12  WalL  342;  Thomas  v.  City  of 
Richmond,  Id.  348;  Woodstock  Iron  Oa  y. 
Rlctamond  &  D.  Extension  Co.,  129  U.  S.  043, 
9  Sup.  Ct  402. 

Ws  cannot  take  up  and  consider  every  case 
cited,  bnt  it  may  be  profitable  to  speak  of  some 
other  cases  relied  npon  by  appellants.  Counsel 
rely  upon  the  following  language  found  in 
Bactaer  v.  Railroad  Co.,  126  U.  8.  580,  8  Sup. 
Ct  974:  "There  is  no  common  law  of  the 
United  States,  and  yet  tbe  main  body  of  tbe 
rights  of  the  people  of  this  country  rest  upon, 
and  are  governed  by,  principles  derived  from 
tbe  common  law  of  England,  and  established 
as  the  laws  of  the  different  states."  Here  Is 
a  clear  recognition  of  tbe  fact  that  tbe  only 
common  law  in  this  country  is  that  estab- 
lished or  recognized  by  tbe  several  states. 
Further  on  In  tbe  same  case  it  is  said: 
"When,  therefore.  In  an  ordinary  trial  in  an 
action  at  law,  we  speak  of  the  common  law, 
we  refer  to  the  law  of  tbe  state  as  it  has  been 
adopted  by  statute,  or  recognized  by  the 
courts,  as  the  foundation  of  legal  rights." 
We  are  referred  to  the  case  of  Cook  v.  Rail- 
way Co.,  81  Iowa,  567,  46  N.  W.  1080.  That 
was  a  case,  In  Its  facts,  like  tbe  one  at  bar, 
except  the  question  made  by  tbe  demurrer 
In  this  case  was  not  raised  in  that  case.  We 
cannot,  therefore,  treat  that  case  as  deter- 
mining the  question  of  the  existence  of  a 
national  common  law.  Tbe  case  was  based 
upon  a  common-law  liability,  it  is  true,  but 
its  applicability  to  an  interstate  shipment  as 
a  rule  of  national  law  was  not  Involved.  A 
multitude  of  cases  from  state  courts  might 
be  cited  touching  the  common-law  rule  ap- 
plicable to  common  carriers.  As,  however, 
tbey  do  not  involve  a  consideration  of  the 
question  of  such  liability  as  applied  to  inter- 
state shipments,  they  shed  no  light  upon  tbe 
question  under  consideration,  and  we  do  not 
discuss  them.  Counsel  claims  that  tbe  case 
of  Fuller  v.  Railway  Co.,  81  Iowa,  208,  209,  Is 
decisive  of  tbe  question  presented.  That 
case  was  affirmed  by  the  United  States  su- 
preme court  in  17  WaU.  560.  That  case  in- 
volved the  question  as  to  tbe  validity  of  a 
statute  of  this  state  which  required  railroad 
companies  to  fix  rates,  and  post  copies  there- 
of at  stations  and  depots.  In  the  coarse  of 
its  opinion  the  federal  court  said:  "In  all 
other  respects,  there  is  no  interference.  No 
other  constraint  is  imposed.  Except  In  these 
particulars,  the  company  may  exercise  all  its 
faculties  as  it  shall  deem  proper.  No  dis- 
crimination is  made  between  local  and  inter- 
state freights,  and  no  attempt  is  made  to 
control  tbe  rates  that  may  be  charged.  If 
the  requirements  of  the  statute  bad  in  ques- 
tion were,  as  contended  by  tbe  counsel  for 
the  plaintiff  in  error,  regujatipit^^pfi^n' 
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merce,  the  qoestton  would  arise  whether,  re- 
garded In  the  light  of  the  autfaoritlea  re- 
ferred to,  and  of  reaBon  and  principle,  they 
are  not  regulations  of  such  a  character  as  to 
be  valid  until  superseded  by  the  permanent 
action  of  congress."  If  the  above  stood  aa 
the  Judgment  of  that  court;  without  modifica- 
tion, there  might  be  reason  for  claiming  tbat 
a  state  statute  regulating  rates  might  be  ef- 
fective in  the  absence  of  national  legislation 
as  to  interstate  shipments.  But  that  Qoes- 
tlon  seems  to  be  finally  set  at  rest,  against 
appellant's  contention,  In  the  case  of  Wabaab 
By.  Co.  T.  People  of  lUlnola,  116  U.  &  557,  7 
Sup.  Ct.  4,  and  either  cases  referred  to.  Kow, 
the  case  of  Hart  v.  Railway  Co.,  68  Iowa, 
490,  28  N.  W.  597,  was  one  wltere  it  was  con- 
tended that  the  provision  at  our  statute  pro- 
viding that  no  rule  or  regulation  contained 
in  any  contract  or  receipt  of  a  common  car- 
rier should  exempt  aach  carrier  from  any 
liability  which  would  ottkerwlse  exist  was 
Invalid,  as  a  regulation  of  commerce.  It  was 
held  that  the  law  was  not  open  to  that  ob- 
jection. That  decision  was  based  upon  the 
so-called  "Granger  Gases,"  and  others  there- 
in cited.  These  cases  are  reviewed  in  the 
opinion  in  the  Wabash  Railway  Case,  118  U. 
S.  557.  7  Sop.  Ct  4,  and  it  was  there  beM 
tliat  "it  is  not,  and  never  has  been,  tite 
deliberate  opinion  of  a  majority  of  tttla 
court  tlwt  a  statute  of  a  state  which  at- 
tempts to  recrnlate  the  fares  and  charges  by 
railroad  companies  within  its  Unfits,  feir  a 
transportation  wliich  eonatltHtes  a  part  ef 
commerce  among  the  states,  is  a  yaUA  law."  it 
is  not  to  be  denied  that  there  are  expreesieiie 
to  be  found  in  some  of  the  opinions  of  the  su- 
preme court  ef  the  United  States  which  ap- 
parently Justify  aM>ellaat's  contention.  Thus, 
it  has  been  said  In  some  eaeea  that  the  Ques- 
tion of  ''What  constitutes  a  queation  oif  car- 
riage is  not  a  question  of  iocal  law,  upon 
wlilch  the  decisions  of  a  state  court  mi»t  con- 
trol, It  is  a  matter  ef  general  law,  upon 
which  this  court  will  exercise  its  own  Judg- 
ment" Myricit  V.  Railway  Co..  107  U.  S.  lOa, 
1  Sap.  Ct  425;  Robbina  v.  City  of  Chicago,  2 
Blaclt.  418;  Brooklyn  City  &  N.  R.  Co.  v. 
National  Bank  of  N.  X.,  102  U.  8.  14;  Hough 
V.  Railroad  Co.,  100  U.  S.  2ia  We  incline  to 
the  opinion  tliat  In  nearly  all  of  the  cases  re- 
lied upon  the  common  law  which  is  referred 
to  In  the  decisions  of  the  United  States  courts 
is  that  common  law  adopted  by  the  several 
states,  and  that  the  federal  courts  in  deter- 
mining questions  of  a  general  character,  of 
national  importance,  will  not  feel  iMund  to 
follow  the  construction  of  the  common  law 
which  may  have  been  adopted  by  the  courts 
of  the  several  states,  but  will  give  It  their 
own  construction.  In  such  cases,  however, 
they  are  not  administering  a  national  com- 
mon law,  but  only  that  adopted  or  recognised 
liy  the  several  states.  In  this  view,  it  may 
well  be  said  that  "the  courts  of  the  United 
States  administer  the  common  law  in  many 
cases."    Cooley,  Const  Lim.  p.  3U.    So  they 


do,  but  it  Is  the  common  law  as  yria^ii^  in  the 
several  states.  And,  in  the  same  view,  it  is 
true  that  "legislative  and  coastttntional  pro- 
visions are  common  In  the  United  States, 
im>blblting  dlsci-Iminatlons,  but  ate  usually 
regarded  as  simply  declaratory  of  the  com- 
mon law."  Southern  Express  Co.  v.  St  Loulai. 
L  M.  ft  S.  R.  Co.,  3  Am.  &.  Eng.  R.  Cas.  603, 
note,  10  Fed.  868.  It  is  Insisted  by  appellant 
that  the  Interstate  commerce  act  itself  is  a 
recognition  by  congress  of  the  fact  that  prior 
to  its  enactment  there  existed  conunon-law 
rights  and  llabUlties  pertaining  to  interstate 
commerce,  and  that  by  the  provisions  of  said 
act  these  rights  are  saved  to  suitors.  The 
section  relied  upon  is  section  22  of  the  act 
and  it  reads  as  follows:  "Nothing  in  this  act 
contained  shall  in  any  way  abridge  or  altar 
the  remedies  now  existing  at  common  law  or 
by  statute,  but  the  provisions  of  this  act  ai« 
In  addition  thereto."  By  its  express  terms, 
this  provision  relates  to  renudies.  It  is  not 
even  Intimated  that  there  exist  rights  con- 
ferred by  a  national  common  law.  Again, 
the  provision  is  made  applicable  to  statutes 
as  well  as  remedies  at  conunon  Jaw.  No  dis- 
tinction is  made  between  them,  as  to  their 
force  and  effect  when  eltiier  may  be  applied 
to  Interstate  commerce.  Now,  this  prorisioa 
ef  that  statute,  that  it  shall  not  abridge  or 
alter  remedies  existing  by  statute,  must  re- 
fer to  such  statutes  as  do  not  attempt  to 
regulate  Interstate  commerce  in  vl«dation  of 
tlie  constitutional  provision;  and,  in  like 
manner,  the  provision  that  it  shall  not  alter 
or  abridge  remedies  existing  by  common  law 
applies  only  to  such  common-law  rules  as  do 
not  Interfere  with  such  commerce;  er  the 
provision  may  refer  to  state  statutes,  er  com- 
mon law  adopted  by  the  several  statea,  regu- 
lating commerce  only  within  the  state. 

Counael  contend  that  the  comoMNi  law  of 
the  several  states  is  "one  entire  body  or  sys- 
tem of  law,  and  ita  rules  and  principles  are 
the  same,"  no  matter  in  what  state  they  may 
be  administered.  If  It  be  true  tltat  the  rules 
and  principles  of  the  common  law  are  the 
same  in  all  of  the  states,— a  proposition 
which  we  think  Is  hardly  true,— still  it  is 
oertain  that  the  same  common  law  la  differ- 
ently construed  in  different  state  Jurisdic- 
tions. Thus,  in  <me  state  it  may  be  hdd  that 
the  common  law  did  not  permit  discrfaalna- 
tlons,  and,  In  another,  that  It  did.  Hence  it 
is  that  we  find  the  federal  courts.  In  certain 
cases,  some  of  which  we  have  cited,  holding 
that  in  determining  what  the  conunon  law, 
aa  enacted,  adopted,  or  recognised  by  the 
state,  is,  they  will  not  be  booDHl  by  the  inter- 
pretation given  thereto  by  the  state  courts. 
Again,  it  is  undeniable  that  in  any  state  in 
which  the  common  law  may  be  in  force  the 
legislature  may  alter  It  or  set  it  aside.  So, 
if  appellant's  contention  is  correct  and  the 
common  law  applicable  to  each  state  abould 
control,  as  to  regulating  chargee  for  inter- 
state commerce,  we  might  have  one  common- 
law  rule  affecting  such  shlpmeuts  in  lowm. 
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and  a  different  rale  In  Illinois,  or  the  same 
rale  differently  interpreted.  The  reanlt  wotild 
be  that  an  act  of  the  carrier  of  an  Interstate 
Bbipment  through  Io>wa  and  Illinois  might  be 
legal  In  one  state,  and  illegal  In  the  other. 
It  te  manifest  that  such  a  state  of  affatn 
cannot  exist  So,  too.  In  this  connection,  It 
may  be  said  that  Inaamtich  as  the  consti< 
tutlonal  right  conferred  upon  congress  te 
regulate  Interstate  commerce  is  ezclusive,— 
and,  as  we  hnv«  shows,  it  is  held  that,  in 
the  absence  of  legislation  by  congress  upon 
the  subject.  It  was  manifest  that  congreaa 
Intended  to  leave  such  oommerce  free  and 
unfettered  by  any  itoaltive  regulations,— such 
intention  would  be  contravened  as  much  by 
any  common-law  rules  operating  as  regula- 
tiona  of  mich  commerce  as  by  an  express 
statute  of  the  state  having  a  like  effect  In 
other  words,  the  power  to  regulate  Interstate 
commerce  has,  by  the  federal  constitution, 
been  withdrawn,  as  a  snbject  of  legislatloM, 
from  the  several  states,  and  the  conBdto- 
tkmal  prervlslon  seems  to  us  to  be  equally 
effective  as  against  such  regulations  based 
upon  any  common-law  rule  in  force  in  a 
state.  This  view,  we  think,  is  clearly  bu|»- 
portad  by  the  cases  heretofore  cited. 

Reliance  la  placed  upon  article  7  of  amend- 
na«its  to  the  federal  coaatltutlen,  which  pro- 
vides that:  "In  suits  at  common  law  where 
the  value  in  controversy  sfaall  exceed  twen- 
ty d<dlar8,  the  tigixt  ot  trial  by  Jury  shall  be 
preserved:  and  no  ftwt  tried  by  a  jury  shall 
be  otherwise  re-examined  in  any  court  of 
the  United  States  than  accordiag  to  the  rules 
of  tlK  commoB  law."  That  article  relates 
only  to  the  fedeaJ  courts.  It  estabUshea  the 
right,  BO  far  as  the  method  of  trial  1b  eon- 
cemed,  and,  In  defining  such  right,  speaks  of 
snlts  at  common  law  as  distinguished  from 
those  In  equity.  That,  It  seems  to  us,  is  tts 
only  effect. 

It  Is  said,  If,  prlcr  to  the  passage  of  thr 
Inteostate  commerce  act,  the  rules  of  the 
common  law  did  not  gov^'n  as  to  interstate 
ehtpments,  thore  was  In  fact  no  law  affording 
redress  In  such  a  case  as  this,  and  that  It 
is  not  to  be  mpposed  that  snoh  is  the  caae. 
It  Is  to  be  remarked  that  until  reoent  years 
tbe  idea  prevailed  that  rights  such  as  are 
claimed  In  tlw  case  at  bar  might  be  given 
by  the  statutes  of  the  several  states  until 
such  time  as  congress  lOiould  chose  to  act. 
That  that  Idea  was  Incorrect  Is  fully  idiown 
in  the  case  of  Wabash,  etc,  Ry.  Co.  v.  Peo- 
ple of  Illinois,  118  U.  S.  557,  7  Sup.  Ot  4,— 
heretofore  referred  to.  Within  a  few  mooaths 
after  this  decision  was  made,  congress  pass- 
ed the  interstate  oommerce  act.  It  may  be 
conceded  that  the  view  we  adopt  would  work 
a  hardship  as  to  cases  which  arose  before  the 
pasaace  of  the  interstate  commerce  act;  but, 
be  that  as  it  may,  the  want  of  a  proper  law 
siving  a  right  of  recovery  in  cases  like  this 
<»nnot  affect  the  proper  construction  of  the 
provisixms  of  the  federal  constitution. 

We  have  read  with  care  the  opinion  in 


the  case  of  Swift  V.  Railroad  Co.,  68  Fed. 
85S,  and  in  64  Fed.  69,  decided  by  the  United 
States  circuit  court  for  the  Northern  district 
of  Illinois,  wherein  the  precise  question  in- 
volved in  this  case  Is  decided,  and  it  is 
held  that  there  is  no  national  common  law; 
also  the  opinion  in  the  case  of  Murray  v. 
BallTMy  Co.,  82  Fed.  24,  decided  by  the  4dr- 
cult  court  of  the  United  States  in  the  North- 
ern district  of  Iowa,  wherein  a  contrary  coo- 
dusion  is  reached.  The  federal  supreme 
court,  which  must  finally  settle  this  conflict 
in  opinion,  has,  as  yet,  not  passed  upon  the 
question  involved  In  this  case.  It  has,  bow- 
ever,  as  we  think  we  have  shown,  re|)eated- 
ly  declared  that  there  was  no  common  law 
of  the  United  States.  We  think  the  language 
used  In  the  opinions  of  tliat  court  is  abso- 
lutely inconsistent  with  the  theory  contend- 
ed for,— that  the  United  States,  as  a  nation, 
has  recognized  the  existence  of  a  national 
common  law  applicable  to  a  case  like  that 
at  bar. 

There  are  other  reasons  which  Impress 
us  with  the  correctness  of  the  result  reached 
by  the  lower  court,  but  we  must  forego  a 
discussion  of  them.  Our  conclusion  Is  that 
there  Is  no  national  common  law;  that  the- 
state  cannot  regulate  Interstate  commerce, 
In  the  absence  of  congressional  action,  either 
by  express  statutory  enactment  or  through 
the  medium  of  the  common  law  which  may 
be  recognized  as  in  force  in  such  state;  that 
the  right  claimed  in  this  case  would  amount 
to  a  regulation  of  commerce  between  the 
states,  as  defined  by  the  federal  snpreme- 
court,  and  hence  Is  tn  contravention  of  tke 
federal  constftatlon.  The  demurrer  was  porop- 
erly  overruled.    Affirsoed. 


PRADER  v.  NATIONAL  MASONIC  ACCI- 
DENT ASS'N. 

(Supreme  Conrt  of  Iowa.     May  28,  1805.) 

AOCtDBXT  IKBORAKCE— IKJUHIBS  RkCBIVBD  WBILB' 

Ihtoxicatbd  —  Etidbngb  —  Phtbician  AB  WlT- 
IIE8S — Confidential  CoMMDNiCATiose — Amolnt 
OF  Recoveut. 

1.  An  association  whldj  operated  mxm  tlie 
assessment  plan  in  paying  benefits,  and  whidi' 
designated  its  bnainess  as  insurance,  is  an  iosor- 
ance  company,  within  the  meaning  of  Code,  ! 
2584,  providing  that  an  insurance  company  may 
be  sued  In  the  county  where  the  contract  was 
made  or  where  the  loss  occurred. 

2.  EridcQce  that  deceased  was  sober  when 
he  left  borne  with  two  others;  that  each  drank 
from  a  quart  bottle  of  whisky,  of  which  some 
was  left  when  they  returned;  that  deceased  then 
drank  two  glasses  of  wine;  and  that  he  was  then 
injured  by  stepping  Into  a  hole, — does  not  show 
that  deceased  was  injured  while  under  the  influ- 
ence of  intoxicating  drink,  it  appeerioK  that  be 
was  considered  sober  by  those  in  company  with 
him. 

8.  Code,  i  8643,  providing  that  a  physician, 
shall  not  give  In  evidence  any  confidential  comnni- 
njcation  properly  intrusted  to  him  in  his  profes- 
sional capacity,  extends  to  the  knowledge  ac- 
quired by  personal  examination  of  a  patient. 

4.  Evidence  that  deccnsed  broke  his  limb; 
that  it  turned  black,  and  that  the  discolpratior 
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extended  to  the  body;  and  that  he  was  in  great 
pain,— is  safficient  to  sustain  a  finding  that  the  in- 
jury was  the  proximate  cause  of  death,  though 
there  was  eTidence  that  deceased  was  at  times 
intemperate. 

5.  A  provision,  in  an  accident  insurance  poli- 
cy, that  it  shall  not  cover  an  accident  occurring 
while  the  Insured  was  violating  law.  does  not  ap- 
ply where  the  insured  was  injured  on  Sunday, 
while  at  a  friend's,  after  hunting,  though  hunting 
on  Snnday  is  prohibited  by  Code,  {  4072. 

6.  Provisions  in  the  articles  of  incorporation 
of  an  insurance  company,  that  all  diniuted  claims 
shall  be  arbitrated  before  suit  and  the  award  be 
final  and  concluidve  will  not  be  enforced.  64  N. 
W.  184,  followed. 

7.  Where  an  accident  policy  limits  the  in- 
surance to  a  certain  amount,  allowances  made  to 
the  insnred,  after  the  accident,  should  be  deduct- 
ed therefrom. 

8.  The  fact  that  the  officers  of  defendant 
mutual  accident  association,  who  are  not  parties 
to  tile  action,  were  ordered  to  collect  and  pay  an 
assessment  adjudged  due  from  defendant  to  plain- 
tiff, is  not  ground  for  complaint  by  defendant,  as 
this  provision  added  nothing  to  the  effect  of  the  de- 
cree against  it 

Appeal  from  district  court,  Jones  county; 
X  E.  Preston,  Judge. 

Action  In  equity  to  recover  on  a  certificate 
of  inemberBhlp,  and  to  compel  the  levying  and 
collection  of  an  assessment  for  the  payment 
of  the  amount  claimed  to  be  due.  There  was 
a  bearing  on  the  merits,  and  a  decree  for  the 
plaintiff.    The  defendant  appeals.    Modified. 

Vamum  &  Anderson  and  CSark  Varnum, 
for  appellant  J.  W.  Doxsee  and  Jamison  & 
Burr,  for  appellee. 

ROBINSON,  J.  The  defendant  is  a  corpora- 
tion duly  organized  under  the  laws  of  this 
state.  In  December,  1889,  It  Issued  to  Chris- 
tian M.  Prader  a  certificate  of  membwship, 
by  which  the  defendant  agreed  to  pay  $25 
each  week,  for  a  period  not  exceeding  52  con- 
secutive weeks,  as  indemnity  for  loss  of  time 
resulting  from  bodily  injury  effected  during 
the  life  of  the  certificate,  through  external, 
violent,  and  accidental  means,  which  should, 
independently  of  all  other  causes,  immediate- 
ly, wholly,  and  continuously  disable  him  from 
transacting  his  business.  The  certificate  fur- 
ther required  the  defendant  to  pay  to  the  wife 
and  child  of  Christian  M.  Prader,  In  case  be 
should  die  from  the  effects  of  the  Injuries 
against  which  the  certificate  provided,  within 
90  days  of  the  time  of  receiving  them,  the 
sum  of  $5,000.  But  the  agreements  stated 
were  on  the  conditions  that  the  defendant 
should  not  be  liable  for  a  greater  sum  than 
should  be  realized  from  one  assessment  of 
$2  made  upon  and  collected  from  all  its  mem- 
bers assessable  on  the  date  on  which  the  in- 
jury should  be  received.  On  the  30tb  day  of 
October,  1892,  Prader  met  with  an  accident 
by  which  one  of  his  legs  was  broken,  and 
which.  It  Is  claimed,  caused  his  death  on  the 
Sth  day  of  the  next  month.  This  action  Is 
brought  by  his  widow,  in  her  own  right  and 
as  guardian  of  her  minor  child,  Rudolph  Prad- 
er, to  recover  indemnity  for  the  loss  of  the 
decedent,  and  $5,000  for  his  death,  and  to 
compel  the  defendant  to  levy  and  collect  an 


assessment  to  pay  the  amoiint  claimed  to  be 
due.  The  district  court  adjudged  tluit  tbe 
plaintiff  was  entitled  to  recover,  fixed  tbe 
amount  at  $5,025,  and  ordered  that  tbe  de- 
fendant and  Its  officers  make  and  collect  an 
assessment  of  $2  on  each  of  Its  members, 
and  that  the  proceeds  of  the  assessment,  not 
exceeding  the  amount  stated,  be  paid  to  tbe 
plaintiff. 

L  Before  filing  Its  answor,  the  defendlant 
appeared  and  filed  an  application  for  a  change 
of  the  place  of  trial  to  Polk  county,  on  tbe 
ground  that  It  was  a  mutual  benefit  associa- 
tion organized  upon  the  mutual  assessment  or 
co-operative  plan,  for  the  purpose  of  paying 
benefits  to  its  members  for  accidents  occnr- 
Ing  to  such  members,  and  to  no  other  persona, 
by  means  of  assessments  levied  on  Its  mem- 
bers; that  It  Is  not  an  insurance  company, 
and  does  not  do  an  liuurance  business;  tbat 
it  was  incorporated,  and  Its  principal  place 
of  business  is  in  Polk  county;  that  it  has  not 
and  never  has  bad  an  office  or  agency  in  Jones 
county,  and  that  the  original  notice  'wms 
served  on  It  In  Polk  county.  Resistance  to 
the  motion  was  filed,  which  claimed  tbat  tbe 
defendant  was  an  Insurance  company,  and 
which  showed  that  It  had  an  agent  In  Jones 
county,  who  was  authorized  to  transact  bnsi- 
ness  for  it  The  motion  was  overruled,  and 
of  that  ruling  the  defendant  complains.  Sec- 
tion 2584  of  the  Code  is  as  follows:  "Insur- 
ance companies  may  be  sued  In  any  coanty 
In  which  is  kept  their  inrlncipal  place  of  busi- 
ness, In  which  was  made  the  contract  of  in- 
surance, or  In  which  the  loss  Insured  against 
occurred."  This  clearly  authorises  an  action 
against  an  Insurance  company  to  be  broosbt 
In  the  county  In  which  the  loss  occurred,  even 
though  the  principal  place  of  business  of  the 
company  Is  In  anotho:  county  of  the  state. 
Hunt  T.  Insurance  Co.,  67  Iowa,  742,  24  X. 
W.  746;  Insurance  Co.  t.  Granger,  62  Iowa, 
272, 17  N.  W.  604.  But  It  U  said  that  the  de- 
fendant is  not  an  insurance  company,  wltbln 
the  meaning  of  the  section  quoted,  and  tbat, 
as  Its  principal  place  of  business  was  In  Des 
Moines,  It  was  entitled  to  have  the  case  tried 
In  Polk  county.  "Insurance"  Is  defined  to  be 
"a  contract  whereby  one  party  agrees  to  in- 
demnify another  in  case  he  shall  suffer  loss 
In  respect  of  a  specified  snbject  by  a  spedfled 
peril."  See  11  Am.  &  Eng.  Enc.  Law,  280, 
note.  Tbe  fact  that  the  contract  may  be  sub- 
ject to  a  condition  will  not  affect  Its  character. 
Most  contracts  of  Insurance  are  founded  ui>- 
on  conditions.  It  is  said  that  the  case  of 
State  V.  Iowa  Mut  Aid  Ass'n,  59  Iowa,  125. 
12  N.  W.  782,  and  chapter  65  of  the  acts  of 
the  Twenty  Fhrst  General  Assembly,  autbor- 
ize  the  conclusion  that  mutual  benefit  associa- 
tions are  something  other  than  and  different 
from  insurance  companies.  Tlie  case  and  stat- 
ute referred  to  show  that  such  associations 
are  governed  by  laws  made  especially  appli- 
cable to  tbem,  and  not  to  the  general  Insur- 
ance laws  of  the  state  regulating  life  Insur- 
ance.  But  they  do  not  show  that  the  aasocla- 
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tions  are  not  insurance  companies.  The  ob- 
ject of  the  defendant,  as  stated  in  Its  articles 
of  Incorporation,  is.  "to  furnish  its  meml>erB 
the  advantages  of  accident  insuram^."  Ita 
by-laws  require  that  "each  and  every  member 
shall  pay  for  his  insurance  in  equal  amounts." 
The  application  for  membenibip,  signed  by 
Prader,  stated  the  "insnrance^  in  case  of  ac- 
cidental death,  to  be  $5,000."  The  certificate 
on  which  this  action  is  founded  refers  to 
Prader  as  "the  assured,"  and  "the  insured," 
and  proTldee  that  the  "insurance  does  not 
cover"  certain  specified  cases.  It  is  quite  clear 
that  the  theory  that  the  defendant  is  not  en- 
gaged in  doing  an  Insurance  business  was  not 
entertained  when  the  contract  in  question  was 
made,  and  it  has  no  support  in  the  statutes 
of  this  state.  We  conclude  that  the  defend- 
ant is  an  Insnraiice  company,  within  the 
meaning  of  section  2581  of  the  Code,  and 
that  the  motion  for  the  removal  of  the  cause 
to  Polk  county  was  properly  overruled.  See 
Matt  V.  Assoclaticm,  81  Iowa,  135,  46  N.  W. 
857. 

2.  The  application  of  Prader  for  membership 
in  the  defendant  contains  the  following:  "I 
agree  that  this  certificate  shall  not  cover  any 
injury  happening  through  or  while  under  the 
influence  of  Intoxicating  drinks  or  narcotics." 
A  provision  of  the  certificate  issued  is  as  fol- 
lows: "This  insurance  does  not  cover  •  *  • 
accident,  nor  death  or  disability,  resulting 
wholly  or  in  part,  directly  or  Indirectly,  from 
any  of  the  following  causes,  or  while  so  en- 
gaged or  affected:  •  «  •  intoxication  or 
narcotics."  The  appellant  contends  that  Prad- 
er was  under  the  influence  of  intoxicating  liq- 
uor when  the  accident  in  question  happened; 
that  his  death  was  due  to  the  excessive  use  of 
such  liquor;  and  that,  therefore,  it  is  not  lia- 
ble on  account  of  his  death.  The  evidence 
discloses  the  following  facts:  The  deceased 
was  a  hardware  merchant  engaged  in  business 
in  Monticello.  In  the  morning  of  October 
30,  1882,  he  left  the  town  with  his  son  Ru- 
dolph, then  about  18  years  of  age,  and  a  com- 
panion named  Smith.  The  party  were  In  a 
one-horse  delivery  wagon,  and  had  with  them 
three  guns,  ammunition,  a  quart  bottle  of 
whisky,  and  food  for  a  luncheon.  The  rea- 
son given  by  Prader  for  making  the  trip  was 
that  he  wished  to  purchase  some  wood.  Aft- 
er driving  a  few  miles,  he  spoke  to  a  man 
about  wood.  After  that  the  party  drove 
about  two  miles  further,  and  stopped  in  the 
woods,  seven  or  eight  miles  northwest  of  Mon- 
ticello^ for  the  purpose  of  hunting.  The  testi- 
mony of  Rudolph  and  Smith  with  respect  to 
what  occurred  In  the  woods  is  not  in  all  re- 
spects the  same,  but  it  appears  from  what 
they  state  that  between  11  and  12  o'clock  in 
tbe  forenoon  they  returned  to  the  wagon,  and 
found  Prader  lying  in  It  Rudolph  states 
that  his  father  said  he  had  slipped  Into  a  hole, 
and  hnrt  one  of  his  legs,  but  Smith  says  noth- 
ing In  regard  to  such  a  statement  Luncheon 
was  eaten,  and  Rudolph  and  Smith  left  the 
wagon,  and  ctmtlnued  to  hunt  till  about  4 


o'clock  in  tbe  aftwnoon,  when  they  again  re- 
turned to  the  wagon,  and  again  found  Prader 
la  it  They  hamesaed  the  horse,  and  drove 
about  two  and  one-half  miles  towards  Monti- 
cello,  stopping  at  the  house  of  a  man  named 
Brenneman.  They  remained  there  for  some 
time,  and,  as  they  were  leaving.  In  walking 
from  the  house  to  the  wagon,  Prader  stepped 
into  a  hole,  and  fell  to  the  ground,  dislocat- 
ing his  right  ankle,  and  fracturing  the  right 
tibia.  He  was  assisted  Into  the  wagon,  and 
driven  home.  The  next  day  a  physician  was 
called,  who  set  the  broken  bone,  replaced  the 
dislocated  one,  and  continued  to  treat  Prader, 
until  the  8th  day  of  November,  when  he  died. 
The  evidence  in  regard  to  the  use  of  intoxicat- 
ing liquors  "by  the  deceased  on  the  day  of 
the  injury  is  substantially  as  follows:  The 
plaintiff  states  that  he  "appeared  to  be  all 
right  when  he  left  the  house"  In  the  morning. 
Rudolph  states  that  the  whisky  they  had  was 
taken  by  himself  and  Smith;  that  his  father 
did  not  drink  any  of  it,  and  that  some  of  it 
remained  when  they  reached  home.  He  also 
states  that  his  father  drank  at  least  one  glass 
of  wine  at  Brenneman's.  Smith  testified  that 
all  three  drank  of  the  whisky,  Prader  drink- 
ing cmly  a  small  quantity;  that  about  one- 
third  of  It  was  gone  when  they  started  for 
home;  that  Prader  drank  wine  at  Brenne- 
man's, but  that  it  was  his  opinion  that  Prad- 
er was  sober  when  the  accident  occurred  at 
Brenneman's.  Brenneman  testified  that.  In 
the  afternoon  of  the  day  of  the  accident,  Prad- 
er, his  son,  and  Smith,  came  to  his,  house, 
and  Prader  asked  him  for  something  to  drink; 
tliat  he  treated  them  to  new  wine  made  from 
alder  berries  and  grapes,  and  weakened  with 
water;  that  Prader  drank  of  it  twice,  eacn 
time  the  contents  of  a  small  wine  glass,  and 
that  he  did  not  seem  to  be  intoxicated. 
Brenneman  also  testifies  that  he  drank  "a 
good  many  glasses"  before  Prader  came  that 
day,  but  that  it  did  not  affect  him.  Mrs. 
Brenneman  states  that  the  wine  had  just  been 
made  from  grapes  and  alder  berries;  that 
Prader  did  not  show  that  it  affected  him,  and 
that  it  did  not  make  him  drunk.  This  evi- 
dence does  not  show  that  the  accident  in  ques- 
tion resulted  from  Intoxication,  nor  that  Prad- 
er was  under  the  Influence  of  intoxicating 
drinks  when  it  happened,  and  there  is  no 
other  evidence  in  regard  to  his  use  of  intox- 
icating liquor  or  its  effect  upon  him  ai  uiai 
time. 

3.  The  appellant  claims  that  the  death  of 
Prader  was  due  to  heart  failure,  which  waa 
the  result  of  chronic  alcoholism,  and  not  to 
the  accident  in  question.  To  sustain  that 
claim,  it  offers  the  testimony  of  Dr.  Mirick 
and  Dr.  Hunter.  The  knowledge  of  both  in 
regard  to  the  condition  and  cause  of  the  death 
of  Prader  was  acquired  chiefly,  if  not  wholly, 
while  they  were  acting  as  his  physicians. 
Dr.  Mirick  had  been  Prader's  family  physi- 
cian for  several  years.  Dr.  Hunter  was  call- 
ed to  consult  with  Dr.  Mirick  a  few  hours 
before  Prader's  death,  and  hkt  knowledge  of 
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the  conditiom  and  canm  of  death  of  Piader 
was  derived  from  the  histoiy  of  tlie  case  as 
given  him  by  Dr.  Mbick  and  from  a  persoa- 
al  examination.  Tbe  plalntlfT  objects  to  the 
testimony  of  these  pbyslctani,  on  the  ground 
that  their  knowledge  was  obtained  profession- 
ally,  for  the  purpose  of  property  discharging 
their  dHtlee  in  the  treatment  of  Piader,  and 
that  It  Is  therefore  prfvlleged  and  Incompe- 
tent. Section  3643  of  the  Code  Is  as  follows: 
"No  practicing  •  •  •  phyirician  »  •  • 
shall  be  allowed  In  giving  testimony  to  dlft- 
close  any  confidential  communication  properly 
intrusted  to  him  in  his  professional  capacity, 
and  necessary  and  proper  to  enable  him  to 
discharge  the  fonctlons  of  his  office  according 
to  the  nsnal  course  of  practice.  Such  prohiU- 
tloB  shall  not  apply  to  cases  where  the  party 
in  whose  favor  tbe  same  are  made  shall  waive 
the  right  conferred."  This  statute,  In  Its 
application  to  verbal  communications  made 
by  patients  to  their  phyalclaus,  nas  been  con- 
sidered in  the  f (blowing  cases:  Guptlll  v. 
Verfoack,  58  Iowa,  98, 12  N.  W.  125;  Raymond 
▼.  Railway  Co.,  65  Iowa,  152,  21  N.  W.  405; 
McConnell  v.  City  of  Osage,  60  Iowa,  ^iftS, 
45  N.  W.  550..  As  applied  to  such  conununlca- 
ti<Mifi,  Its  meaning  Is  dear  and  settled. 

But  it  is  contended  by  the  appellant  that 
it  has  no  application  to  knowledge  acquired 
by  physicians  by  a  personal  examination  of 
their  patients,  or  from  any  source  oth«-  than 
statements  made  by  them.  Tbe  privilege  did 
not  exist  at  common  law,  but  Is  created  by 
statute,  and  varies  in  dlfTerent  states.  The 
general  nde  is  said  to  be  that  "tbe  privilege 
extends  to  facts  necessary  to  enable  the 
physician  to  preecrllM,  and  which  are  com- 
manioated  to  him  for  the  purpose  of  eiaar 
bllng  him  to  perform  bis  professional  duties. 
Such  facts  are  privileged,  whether  learned 
directly  from  the  patient  himself,  or  acquir- 
ed by  the  physician  through  his  own  obaer> 
vatlon  or  examination."  19  Am.  tt  Bog. 
Enc.  Law,  147.  By  a  statute  of  New  York, 
"any  Information"  which  the  physician  may 
have  acqnired  in  attending  his  patient  in  a 
professional  character,  and  which  was  neces- 
sary to  enable  hhn  to  prescribe  as  a  physi- 
cian. Is  privileged.  Under  that  statute,  in- 
formation may  be  privileged  which  is  de- 
rived from  the  statements  of  the  patient, 
from  tbe  statements  of  others  alx>ut  him,  or 
from  the  observation  of  his  appearance  and 
symptoms.  Edlugton  v.  Insurance  Co.,  67  N. 
Y.  104,  77  i^.  Y.  56a  The  same  rule  Is  fol- 
lowed under  a  similar  statute  in  Missouri. 
Oartside  v.  Insurance  Co.,  76  Mo.  446. 

Under  a  statute  of  Indiana,  physicians  are 
not  competent  witnesses  "as  to  matters  con- 
fided to  them  in  the  course  of  their  profes- 
sion, •  •  *  unless  with  the  consent  of 
party  making  confidential  communication." 
This  has  been  held  to  apply  to  matters  learn- 
ed by  observation  and  by  examination  of 
patients.  Associatiou  v.  Beck,  77  Ind.  203. 
Although  the  statute  of  this  state  uses  the 
word  "communication,"  it  means  much  the 


same  as  the  word  "Informatioa"  in  the  atat- 
ntes  of  other  states  to  which  we  have  refer- 
red. The  prohibition  of  our  statute  refers, 
not  merely  to  verbal  communicatlona,  bat  to 
those  ot  any  kind  by  which  iaformatlen  of  the 
character  of  that  specified  In  the  statute  is 
Imparted.  Information  of  the  aetnal  condi- 
tion of  a  patient  may  be  much  more  readily 
commnnlcated  to  or  acqnired  by  a  physician 
through  a  personal  examination  than  by 
statemeats  of  the  patient.  In  many  cases 
exact  knowledge  can  only  be  obtained  by 
means  of  such  examination,  and  H  is  clear 
that  it  is  as  much  to  the  Interest  of  tbe  pa- 
tient to  have  the  informatioa  so  obtained 
treated  as  confidential  as  it  would  be  had  be 
Icnown  and  commnnlcated  it  verbally.  We 
oonclode  that  tbe  prohibition  of  seetioD  3Gi3 
is  not  confined  to  verbal  commoalcatioBS,  but 
tliat  it  extends  to  facts  witich  are  learaed  by 
a  physician  la  tlie  discharge  of  his  dntiee, 
from  his  own  observation  and  examlnatioD 
of  the  patleat.  If  the  facts  thus  learned 
are  of  a  confidential  character,  and  are 
necessary  and  proper  to  enable  the  iibysi- 
clan  to  discharge  his  professional  doty  to 
his  client,  they  are  protected.  So  far  as 
the  testimony  given  by  Dr.  Uirtck  is  of  that 
cbaract»,  it  cannot  be  considered  by  us. 
and  the  same  is  true  of  the  testimony  of  Dr. 
Hunter.  The  information  he  receired  from 
his  associate  was  necessary  to  enable  him 
to  dlscliatKe  his  duty  properly,  and  cannot 
be  used  for  any  other  purpose.  It  is  pro- 
tected by  the  statute.  When  the  incompe- 
tent testimony  is  rejected,  no  evidence  re- 
mains to  sustain  the  claim  that  the  death  of 
Pradw  was  caused  by  chronic  alcoholisam. 
Several  witnesses  who  saw  htm  dnring  his 
last  sickness  testified,  in  substance,  that  lie 
was  not  sutCering  from  any  disease  or  trou- 
ble excepting  the  injuries  caused  by  the  ac- 
cident and  their  effects.  He  was  In  great 
pain,  and  the  injured  Umb  turned  black,  the 
discoloration  finally  extending  to  his  body. 
It  is  true,  death  rarely  results  frooi  no  other 
cause  than  a  broken  Umb,  and  it  Is  quite 
possible  that  Prader  was  in  a  diseased  cod- 
dltlon  at  the  time  of  the  accident,  and  that 
his  death  was  due  in  part  to  that  condition. 
One  witness  (Dr.  Mirick)  testifies  that  there 
were  times  during  the  last  year  and  a  half 
preceding  his  death  when  Prader  was  in- 
temperate, but  that  was  not  sufficient  to 
show  that  his  death  was  caused  by  intem- 
perance. The  evidence  Justifies  the  conclu- 
sion that  the  proximate  cause  oif  death  was 
the  accident  and  the  resulting  injury  to  his 
limb,  and,  In  the  absence  of  proof  to  tbe  con- 
trary, Is  sufficient  to  show  a  right  of  recov- 
ery. Sutherland  v.  Insurance  Co.,  87  Iowa, 
606,  54  N.  W.  463. 

4.  Tbe  certificate  la  suit  provides  that  it 
shall  not  cover  "accident  nor  death  or  dis- 
ability resulting  wholly  or  in  part,  directly 
or  indirectly,  from  any  of  the  following 
causes,  or  while  so  engaged  or  affected: 
•    •    •    Violating    law."     The   accident    in 
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question  happened  on  Sunday,  and  the  ap- 
pellant contends  that  it  Is  not  liable  by  rea- 
son of  the  provision  quoted.  Section  4072 
of  the  Code  provides  that  "if  any  person  be 
found  on  the  first  day  of  the  week,  common- 
ly caned  Sabbath,  engaged  in  •  •  •  hunt- 
ing, shooting,  carrying  firearms,  •  •  » 
every  person  so  offending  sliall,  on  convictioD, 
be  fined  in  a  sum  not  more  than  five  dollars 
nor  lees  than  one  donar."  A  sufficient  an- 
swer to  the  claim  of  the  appellant  made  un- 
der this  statute  is  that  Prader  Is  not  shown 
to  have  t)een  engaged  in  doing  any  of  the 
prohibited  acts  at  the  time  of  the  accident 
There  is  some  testimony  in  regard  to  a  mis- 
hap in  the  woods,  but,  if  any  injury  was  sus- 
tained then,  it  was  not  serious.  The  acci- 
dent which  caused  the  death  of  Prader  hap- 
pened at  Brenneman's  some  hours  after  he 
bad  stopped  hunting,  and  several  miles  from 
the  place  where  he  had  been  engaged  in  that 
occupation.  The  case  of  Duran  v.  Insurance 
Co.,  63  Vt  437,  22  Ati.  630,  reUed  upon  by 
the  appellant,  Is  not  in  point  The  statute 
of  the  state  of  Vermont,  which  was  constiti- 
ed  In  that  case,  prohibited  traveling  as  well 
as  hunting  on  Sunday.  The  accident  there 
In  question  happened  while  the  asswed  was 
engaged  In  hunting  or  in  traveling,  and,  as 
t>oth  were  prohibited,  the  accident  appears 
to  have  resulted  from  an  illegal  act  It  may 
be  that  if  Frad»-  had  not  gone  to  the  woods 
to  bunt  he  would  not  have  been  at  Brenne- 
man's, and  therefore  would  not  have  Btei>- 
ped  into  the  hole;  consequently  would  not 
have  injured  his  leg  on  the  day  in  question; 
but  that  does  not  show  that  the  injury  was 
caused  by  his  violation  of  the  law.  That 
was  too  remote  to  be  regarded  as  a  cause  of 
the  accident 

5.  The  articles  of  incorporation  of  the  de- 
fendant contain  the  following: 

"Art  11.  Disputed  claims  shall  be  adjusted 
as  follows:  Should  such  a  claim  arise,  it  shall 
be  referred  to  a  committee  of  three,  all  of 
wbom  shall  be  master  masons,— one  to  be 
chosen  by  the  assured  or  his  representative, 
one  by  the  association,  and  the  two  so  chosen 
shall  select  the  third,— none  of  whom  shall  be 
rela.tive8  of  the  assured,  or  have  any  iiecuulary 
interest  in  the  claim.  No  suit  shall  be  brought 
upon  any  disputed  claim  before  the  same 
sball  have  tteen  arbitrated  by  such  commit- 
tee, and  the  award  of  said  committee'  shall 
be  final  and  conclusive  upon  the  claimant 
and  the  association." 

These  provisions  are  also  contained  in  the 
certificates.  None  of  the  matters  in  contro- 
versy have  been  submitted  to  arbitration, 
and  the  defendant  pleads  the  provisions  we 
have  quoted,  and  the  fact  that  no  arbitra- 
tion has  been  had  as  a  defense.  The  appel- 
lee contends  that  the  provision  to  arbitrate 
is  not  a  bar  to  this  action.  As  a  general 
Tnlo,  the  parties  to  an  agreement  may  stipu- 
late for  the  determination  of  specified  ques- 
tions which  may  arise  lietween  them  by  a 
third  person  or  by  arbitrators.    Thus,  a  pro- 


vision that  the  amount  of  money  which  sliall 
be  paid  for  materials  to  be  furnished  or  serv- 
ices to  he  performed,  or  the  time  of  payment, 
shall  be  determined  in  a  specified  manner, 
or  by  a  person  or  body  named,  is  valid,  and 
will  I>e  enforced.  Ross  v.  McArthnr,  83 
Iowa,  201,  52  N.  W.  125;  Hamilton  v.  Insur- 
ance Co.,  136  U.  S.  242, 10  Sup.  Ct  945;  U.  S. 
V.  Robeson,  9  Pet.  319;    Haley  v.  Bellamy. 

137  Mass.  357;  Hudson  v.  McCartney,  33  Wis. 
332;  Delaware  &  H.  Canal  Co.  v.  Pennsyl- 
vania Coal  Co.,  50  N.  T.  250;  Old  SauceUto 
Land,  etc.,  Co.  v.  Commercial  Union  Assor. 
Co.  (Cal.)  5  Pac.  232;  Insurance  Co.  v.  Lewis 
(Fla.)  10  South.  297;  Gasser  r.  Fire  Office, 
42  Minn.  315,  44  N.  W.  252.  Many  other  au- 
thorities might  be  cited  to  the  same  effect. 
It  is  equally  well  settled  that  a  general  provi- 
sion by  which  the  parties  to  an  agreement  in 
terms  bind  themselves  to  submit  to  arbitra- 
tion all  matters  of  dispute  which  may  there- 
after arise,  and  making  the  arbitration  final, 
will  not  deprive  the  courts  of  their  appro- 
priate Jurisdiction,  nor  be  enforced  by  tliem. 
Delaware  &  H.  Canal  Co.  v.  Pennsylvania. 
Coal  Co.,  supra;  Seward  v.  City  of  Boclies- 
ter,  100  N.  Y.  105,  16  N.  B.  348;  Insni-auce 
Co.  V.  Lewis,  supra;   Keed  v.  Insurance  Co., 

138  Mass.  572;  Holmes  v.  Richet  56  Cal.  3UT; 
Old  Saucelito  Land,  etc.,  Co.  v.  Commercial 
Union  Assur.  Co.,  suimi;  Stepltenson  v.  In- 
surance Co.,  54  Me.  55;  Mente  v.  Insurance 
Co.,  79  Pa.  St  478;  Trott  v.  Insurance  Co., 

I  Cliff.  439,  Fed.  Cas.  No.  14,189;  Kinney  v. 
Association  (W.  Va.)  14  S.  E.  297;  2  May, 
Ins.  S  492;  2  Chit  Cont  1183;  2  Pars.  Com. 
707;    Morse,  Arb.  01;   2  Story,  Eq.  Jur.  {  1457; 

II  Am.  &  Kng.  Enc.  Law,  353.  The  provi- 
sions under  consideration  are  general  in  their 
terms,  and  apply  to  "aU-  disputed  claims," 
whatever  their  character  may  be.  They  con- 
template awards  which  shall  be  final  and 
conclusive,  and  the  questions  involved  in 
them  may  be  of  law  as  well  as  of  fact  Tbey 
provide  for  the  settlement  of  all  disputed 
claims  by  the  arbitrators  to  the  exclusion  of 
the  courts,  and  are  to  that  extent  contrai-y 
to  the  rule  of  law  we  have  stated,  and  will 
not  be  enforced.  These  provisions  were  con- 
siderad  in  Whitney  v.  Association  (Minn.)  54 
N.  W.  184,  and  held  not  to  bar  an  action 
where  an  art)itratIon  had  not  been  made. 
The  case  involves  precisely  the  question  here 
decided,  and  fully  supports  our  conclusion. 
The  fact  that  the  provisions  in  question  are 
found  in  the  articles  of  incorporation  as  well 
as  in  the  certificate  is  not  material.  The  a» 
tides  were  adopted  under  the  general  laws 
of  this  state  relating  to  the  organization  of 
such  corporations,  and  cannot  be  enforced 
80  far  as  they  are  contrary  to  law. 

6.  The  certificate  provides  that  sums  paid 
on  account  of  disabitity  resulting  from  an 
accident  shall  be  deducted  from  the  princi- 
pal sum  to  l>e  paid  in  case  of  death  of  the 
assured.  The  plaintiff  was  not  entitled  to 
more  than  $5,000,  and  the  allowance  in  ex- 
cess of  that  sum  was  therefore  unautliorLsed. 
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7.  Tbe  decree  of  the  district  court  provides 
that  an  assessment  of  two  dollars  be  made 
upon  each  member  of  the  association  assess- 
able at  the  time  of  the  accident,  and  also  con- 
tains tbe  following:  "And  defendant's  offi- 
cers are  ordered  and  directed  to  collect  and 
pay  to  the  plaintiff  such  proceeds  of  such  as- 
sessment, not  exceeding  said  sum  of  $5,000." 
There  is  a  similar  proylaion  in  regard  to  the 
assessment  and  collection  of  an  indemnity  of 
$25.  The  appellant  complains  of  so  much  of 
these  proTlsions  as  refer  to  Its  officers.  They 
are  not  parties  to  the  action,  and  are  not 
complaining  of  tbe  decree.  It  is  not  appai^ 
ent  that  the  appellant  will  suffer  prejuaice 
from  the  portions  of  which  it  complains, 
since  it  can  only  act  through  its  officers  and 
employes,  and  tbe  effect  of  the  decree  is 
merely  to  direct  the  manner  In  which  the 
'amount  found  to  be  due  the  plaintiff  shall 
be  raised.  Tbe  provisions  in  question  really 
add  nothing  to  the  force  and  effect  of  the  de- 
cree, since  the  officers  of  the  defendant  are 
not  in  court  Tbe  defendant  would  have 
been  ccnnpelled  to  require  them  to  do  what 
tbe  decree  directs  as  to  the  $5,000. 

8.  Questions  wlilch  we  have  not  specially 
noticed  are  presented  In  argument,  but  they 
are  unimportant,  or  are  disposed  of  by  what 
we  have  said.  The  amount  of  the  recovery 
will  be  reduced  by  the  sum  of  $25,  and  as 
thus  modified  the  decree  of  the  district  court 
is  affirmed.     Modified  and  affirmed. 

ORANUKR,  jr.,  took  no  part  in  this  case 


MITCHELL.  V.  ROLAND  et  al. 
(Supreme  Court  of  Iowa.    June  1,  1885.) 

Appointment  of  Receiver. 
Under  Code.  {  2903,  providing  that  the 
district  court  may  aMMint  a  receiver  during  the 
pendency  of  an  action,  it  may  appoint  such  a  re- 
ceiver after  •  cause  baa  been  decided  and  appeal- 
ed. 

Appeal  from  district  court,  Adams  county; 
W.  H.  Tedford,  .Judge. 

Tbe  plaintiff  filed  his  petition  for  the  ap- 
pointment of  a  receiver  to  manage  and  con- 
trol certain  real  estate  pending  litigation  in 
which  the  title  to  tbe  property  Is  in  dispute 
l>etween  tbe  parties.  Notice  of  the  applica- 
tion was  given  to  the  defendants,  and  a 
Iiearlng  was  bad,  and  a  receiver  was  ap- 
pointed. From  the  order  making  such  ap- 
pointment tbe  defendants  appeal.    Affirmed. 

Davis  &  Wells,  for  appellants.  W.  O. 
Mitchell,  Id  pro.  per. 

ROTHROCK,  J.  1.  Tbe  property  In  con- 
troversy consists  of  6^  lots  in  tbe  city  of 
Ck>ming,  on  which  Is  situated  a  large  and 
valuable  dwelling  house,  with  the  usual  out- 
buildings and  improvements.  Tbe  prop^'ty 
was  once  owned  by  one  Beymer,  and  was 
sold  at  sheriff's  sals  by  Moses  Colby,  and  be- 
fore the  time  for  tbe  redemption  of  tbe  prem- 


ises expired  Colby  died,  and  the  defendant 
John  N.  Roland  was  appointed  administra- 
tor of  his  estate.  A  sherifTs  deed  was  made 
to  R<daud.  The  plaintiff,  Mitchell,  cbilms  to 
be  the  owner  of  the  prop^ty  by  a  contract 
with  the  heirs  of  Colby,  and  the  defendants 
claimed  that  they  were  the  owners  by  rea- 
son of  certain  arrangements  with  said  beirs. 
A  further  statement  of  tbe  claims  of  tbe  par- 
ties to  the  property  is  unnecessary.  It  is 
sufficient  to  say  that  when  the  main  action 
was  commenced  the  property  was  vacant 
and  unoccupied,  and  the  defendants  were  en- 
Joined  from  taking  possession  thereof,  and 
upon  the  final  hearing  the  plaintiff  was  de- 
creed to  be  the  owner  of  the  property.  The 
defendants  appealed,  and  filed  a  supersedeas 
bond,  so  that  pending  the  appeal  the  prop- 
erty remained  vacant,  with  no  one  author- 
ized to  rent  it,  or  to  make  necessary  re- 
pairs, to  prevent  waste,  and  to  insure  it 
against  loss  by  fire,  lightning,  etc.  A  re- 
ceiver was  appointed,  an<l  the  order  provided 
that  he  should  "take  charge  of  said  prop- 
erty, and  rent  the  same,  and  insure  it  against 
kss  by  fire,  lightning,  and  cyclones,  and  make 
such  repairs  as  will  prevent  waste";  and 
that,  if  an  appeal  from  the  order  be  taken, 
the  bond  should  be  in  the  sum  of  $o,000,  and 
conditioned  to  pay  all  losses  sustained  by 
plaintiff  from  fires,  lightning,  and  cyclones, 
and  damages  from  property  being  vacant, 
loss  of  rents,  and  by  reason  of  want  of  care 
and  repairs,  and  the  bond  was  to  operate  as 
a  supersedeas.  The  defendants  gave  the 
bond,  and,  so  far  as  appears,  the  property  is 
yet  vacant  and  unoccupied.  Some  question 
Is  made  as  to  the  legality  of  the  conditions 
of  the  supersedeas  bond.  It  will  be  time 
enough  to  consider  how  far  the  defendants 
may  be  liable  thereon  when  the  litigation 
has  been  brought  to  a  close.  And  we  think, 
from  an  examination  of  the  affidavits  and 
counter  affidavits  on  the  hearing  for  the  ap- 
pointment of  a  receiver,  tliat  the  court  prop- 
erly decided  that  the  property  should  be 
cared  for  by  some  one.  In  other  words,  tlie 
evidence  shows  that  it  was  a  proper  case  for 
the  appointment  of  a  receiver. 

2.  The  only  question  presented  by  the  ap- 
peal is  whether  the  district  court,  or  a  Judge 
thereof,  has  authority  to  appoint  a  receiver 
to  take  charge  of  and  protect  property  which 
is  in  litigation  after  the  cause  has  been  de- 
termined in  the  district  court  and  appealed 
to  this  court.  There  is  no  question  that  a 
receiver  might  have  been  appointed  before 
the  main  case  was  decided  in  the  disti-Ict 
court.  Section  2003  of  the  Code  is  as  fol- 
lows: "On  the  petition  of  either  party  to  a 
civil  action  or  proceeding  whereiu  he  shows 
that  be  has  a  probable  right  to  or  interest  in 
any  property  which  Is  the  subject  of  the 
controversy  and  that  such  property  or  Us 
rents  or  profits  are  in  danger  of  being  lost 
or  materially  injured  or  impaired  •  •  • 
the  court  or  in  vacation  the  Judge  thereof,  if 
satisfied  that  the  interests  of  one  or  both 
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parties  will  be  thereby  promoted  and  tbe 
substantial  rights  of  neither  unduly  infrin- 
ged, may  appoint  a  receiver  to  take  charge 
of  and  control  such  property  under  its  direc- 
tion during  the  pendency  of  the  action  and 
way  order  and  coerce  the  delivery  of  it  to 
him."  It  is  to  be  conceded  that  after  a  cause 
has  been  tried  and  decided  by  the  trial  court, 
iind  an  appeal  duly  taken,  the  court  has  no 
power  to  hear  the  parties  further  upon  any 
qnestion  which  lias  been  decided.  Its  juris- 
diction is  closed  as  to  all  the  questions  at 
issue.  But  the  general  Jurisdiction  of  the 
court  to  protect  and  preserve  the  property 
%vhich  is  the  subject  of  the  litigation  Is  a 
collateral  question,  In  no  way  involving  the 
issues  presented  to  this  court  on  appeal;  and 
it  will  be  observed  that  the  statute  above 
cited  does  not  provide  when  the  application 
for  a  receiver  may  be  made,  except  that  it 
be  on  the  petition  of  either  party  to  an  ac- 
tion; and  the  appointment  authorizes  the  re- 
ceiver to  control  the  property  during  the 
pendency  of  theactlon.  This  would  Include  the 
pendency  of  an  appeal  in  this  court.  We  dis- 
cover no  statutory  obstacle  in  the  way  of  the 
appointment  of  a  receiver  upon  a  proper  ap- 
plication at  any  time  during  the  pendency  of 
the  action  and  before  it  is  finally  decided  In 
this  court;  and.  In  tbe  absence  of  statutory 
prohibition,  we  think  it  ought  to  be  held  that 
the  trial  court  may  at  any  time,  In  a  proper 
case,  make  this  provision  for  the  preserva- 
tion of  the  property  which  is  the  subject  of 
the  action.  The  order  of  the  district  court  is 
affirmed. 


TOUNQ  V.  SCOVILLE. 
(Supreme  Court  of  Iowa.    May  29,  1S95.) 

BVIDENCE  IX  EQUITABLB  ACTIONS —JuDGe's  Ceb- 

TiriCATB — Assignment  of  Errors— Mo- 
tion TO  Strike  Out. 

1.  Under  Code,  i  2742,  providing  that  in 
equitable  actions,  where  tbe  issue  of  fact  is 
joined,  the  evidence  shall  be  in  writing,  and  be 
certified  by  the  judge  within  a  certain  time, 
and  be  made  a  part  of  the  record  on  appeal,  it 
was  not  sufficient  that  the  evidence  in  an  equita- 
ble action  was  certified  by  the  referee  to  whom 
the  cause  was  referred  for  the  taking  of  testi- 
mony. 

2.  The  assignment  of  errors  was  not  filed  10 
days  before  the  trial  term,  as  rpqnircd  by  Code, 
(  3183,  and  appellee  moved  to  strike  it  from  the 
files.  The  motion  was  submitted  with  the  case, 
and  in  his  argument,  subsequently  filed,  appel- 
lee discnssed  the  merits  of  the  case,  and  con- 
Ridered  the  motion.  Afterwards  an  aflfidavit  was 
filed  excusing  the  delay  in  filing  the  assignment 
of  errors,  add,  that  the  assignment  shonld  be 
treated  as  filed  with  the  affidavit,  and  be  strick- 
en frcHn  the  files  because  filed  after  argument. 

Appeal  from  district  court,  Polk  county; 
S.  F.  Balliett,  Judge. 

Tbe  plaintiff  is  the  administrator  of  the  es- 
tate of  Eliza  Laing,  who  died  September  27, 
1887.  Eliza  Laing  was  the  wife  of  James 
Laing,  who  survived  her.  The  petition 
shows  that  the  defendant  and  Eliza  Laing 
were  partners  In  the  plumbing  and  gas-fit- 


ting business  prior  to  and  at  the  time  of  her 
death;  that  since  her  death  defendant  has 
continued  the  business  of  the  firm;  that  he 
has  not  made,  and  refuses  to  make,  any  ac- 
counting to  the  plaintiff,  and  refuses  to  per- 
mit plaintiff  to  examine  the  books  of  the 
firm,  and  refuses  to  make  any  settlement  of 
tbe  business  of  tbe  firm.  The  answer  puts 
in  issue  the  averments  of  the  petition  as  to 
the  pai'tnershlp,  aven-ing  that  no  such  pait- 
nership  existed,  but  that  the  partners  were 
James  Laing  and  tbe  defendant.  It  pre- 
sents a  showing  of  the  condition  of  the  firm 
affairs,  and  asks  for  certain  relief  in  case 
Eliza  Laing  shall  be  found  to  be  a  member 
of  the  firm.  The  district  court  appointed  a 
receiver  on  the  application  of  plaintiff,  and 
gave  tbe  case  to  a  referee,  who  made  a  re- 
port, as  to  which  exceptions  and  motions 
were  filed,  which  being  overruled,  the  report 
was  confirmed,  from  which  action  the  de- 
fendant appealed.    Affirmed. 

0.  C.  Cole,  for  appellant.  Crom  Bowen, 
for  appellee. 

GRANOER,  J.  Appellee  presents  a  mo- 
tion to  strike  from  the  abstract  what  pur- 
ports to  be  the  evidence,  because  not  certi- 
fied to  by  the  Judge.  Tbe  fact  is  not  ques- 
tioned, but  thei-e  Is  a  certificate  of  the  ref- 
eree, to  whom  the  case  was  referred,  and 
appellant  urges  that  such  certificate  Isacom- 
pliance  with  the  law.  This  question  was 
presented  and  settled  In  Porter  v.  Everrett, 
66  Iowa,  278,  23  N.  W.  607,  in  which  s.K-tion 
2742  of  the  Code  is  construed.  By  that  sec- 
tion it  is  provided  that  in  equitable  actlous, 
where  the  Issue  of  fact  is  Joined,  the  evi- 
dence shall  be  In  writing,  and  "all  the  evi- 
dence so  taken  shall  be  certified  by  the 
Judge  at  any  time  within  the  time  allowed 
for  the  appeal  of  said  cause,  and  be  made  a 
part  of  the  record,  and  go  on  appeal  to  the 
supreme  court"  In  the  case  it  was  urged, 
as  in  this,  that  the  certificate  of  the  referee 
was  sufficient,  and  it  Is  there  said:  "It  ap- 
pears to  us  that  the  section  of  the  Code  re- 
fen-ed  to  is  a  positive  and  peremptory  re- 
quirement, and  that  tbe  certificate  must  be 
signed  by  the  judge."  The  motion  to  strike 
the  evidence  from  the  abstract  must  be  sus- 
tained. 

2.  This  case  was<appealed  October  2,  1893, 
and  the  abstract  ffied  in  this  court  January 
31,  1804.  On  the  22d  day  of  October,  1894, 
appellant  filed  an  assignment  of  errors,  and, 
on  tbe  day  following,  appellee  filed  a  motion 
to  strike  the  assignment  of  errors  from  the 
files.  October  23,  1894,  tbe  moUon  was  or- 
dered submitted  with  the  case,  and  the  case 
was  continued  to  the  January  tenp.  Appel- 
lant's argument  was  filed  October  9,  1804; 
that  of  appellee  December  18, 1894;  and  ap- 
pellant's reply  February  4,  1895.  The  cause 
was  submitted  February  5,  1895.  Appellant 
ffied  an  affidavit  excusing  the  neglect  to  file 
the  assignment  of  errors  within  the  time  pre- 


Digitized  by 


Uoogle 


•608 


NORTHWESTERN  REPOETER,  Vol.  63. 


(Iowa. 


-scribed  by  law  and  the  mlea  of  this  court, 
which  was  serred  on  appellee  January  30, 
1895.  We  are  now  to  determine  appellee's 
motion  to  strike  the  assignment  of  errors. 
"The  following  is  section  3183  of  the  Code: 
"If,  the  transcript  being  filed,  errors  are  not 
assigned,  and  filed  with  the  clerk  of  the  su- 
preme court,  and  a  copy  of  the  same  served 
on  the  appellee  or  his  attorney  ten  days  be- 
fore the  first  day  of  the  trial  term,  the  ap- 
pellee may  have  the  appeal  dismissed  or  the 
Judgment  or  order  affirmed,  unless  good 
cause  for  the  failure  is  shown  by  affidavit" 
In  Independent  District  of  Crocker  v.  Inde 
pendent  District  of  Ankeny,  48  Iowa,  206, 
th«-e  was  a  motion  to  dismiss  the  appeal  be- 
cause the  assignment  of  error  was  not  filed 
and  served  within  the  prescribed  time.  In 
that  case  there  was  no  affidavit  excusing  the 
neglect,  so  that  the  case  involved  the  valid- 
ity of  the  assignment  without  such  affidavit, 
when  a  motion  is  made  to  dismiss,  and  it  is 
there  said:  "The  statute,  therefore,  olearly 
governs;  and,  as  the  objection  has  been 
made  and  insisted  on,  we  have  no  discretion 
In  the  premises,  and  the  motion  must  be 
sustained."  The  result  must  have  been  the 
same  with  this  motion  before  the  affidavit 
was  filed.  It  only  remains  to  be  seen  how 
that  should  affect  the  conclusion.  The  ex- 
cuse presented  by  the  affidavit  for  not  fil- 
ing the  assignment  sooner  Is  that  appellant's 
counsel  believed  the  condition  of  the  record 
to  be  snch  that  the  cause  would  be  tried 
*new  in  this  court,  and  still  so  brtleved, 
but  that  appellee  bad  assailed  the  record  by 
a  motion  to  strike  the  evidence  from  the  ab- 
stract, and,  to  meet  the  contingency,  the  as- 
signment of  errors  had  been  Hied.  Appel- 
lee, in  his  argument  filed  December  18,  18&i, 
after  discussing  the  m^ts  of  the  case,  treats 
of  this  motion,  on  the  record  as  it  then 
«tood,  without  the  affidavit;  and  his  posi- 
tion, as  we  have  held,  is  conclusive.  The 
motion  to  strike  the  evidence  from  the  ab- 
stract was  also  taken  for  consideration  with 
the  case,  and  such  a  condition  necessarily 
caused  an  argument  on  the  merits;  and  ap- 
pellee, in  his  argument,  has  followed  the 
plan  and  questions  presented  by  appellant. 
What  change  would  have  been  made  in  the 
argument,  either  as  to  the  motion  or  on  the 
merits  of  the  case,  had  the  affidavit  been  on 
file,  we  do  not  know.  When  a  motion  is 
filed  with  a  view  to  conform  the  record  to  the 
legal  status  of  the  case,  and  the  motion,  at 
the  instance  of  the  court,  is  taken  with  the 
case,  the  fact  that  the  party,  to  meet  con- 
tingencies, presents  arguments  on  the  mer- 
its, should  not  lead  the  court,  In  passing  on 
the  motion,  to  Indulge  in  presumptions  to  his 
prejudice)  so  that  we  think  we  should  not 
inquire  whether  or  not  the  case  is  argued  as 
it  would  have  been  with  an  asstgrnment  of 
«rror  properly  in  the  case,  or  as  it  would 
have  been  if  the  affidavit  had  been  filed  with 
the  assignment.  We  think  the  situation  as 
to  the  motion  is  as  If  the  assignment  of  er- 


rors had  been  filed  at  the  time  the  affidavit 
was  filed;  for,  before  that  time,  there  was 
no  assignment  that  could,  with  an  objection, 
be  treated  as  such.  The  situation  as  to  the 
motion  is  that,  after  the  case  is  fully  argued, 
an  assignment  of  errors  Is  attempted  to  be 
made  good  by  an  affidavit,  that  before  was 
of  no  avail  whatever.  An  assignment  of  er- 
rors filed  after  argument  Is  too  late,  and  can- 
not be  considered.  Betts  v.  City  of  Glen- 
wood,  52  Iowa,  124,  2  N.  W.  1012;  Inde- 
pendent District  of  Crocker  ▼.  Independent 
District  of  Ankeny,  supra;  Wise  v.  Csry,  72 
Iowa,  74,  33  N.  W.  371.  We  may  further 
say  that  we  do  not  consider  the  affidavit  as 
presenting  a  sufficient  excuse  for  not  filing 
the  assignment  earlier.  W^e  have  not  Indi- 
cated the  full  contents  of  It,  but  enough  to 
show  its  purport.  As  to  the  facts,  they  were 
known  as  well  In  time  to  file  the  assignment 
within  the  prescribed  time  as  afterwards. 
If  such  an  excuse  would  serve  to  extend  the 
time  of  filing,  It  Is  difficult  to  imagine  one 
tliat  would  not  The  motion  to  strike  the 
assignment  of  error  is  sustained. 

With  this  condition  of  the  record,  there  Is 
nothing  for  our  consideration,  and  the  jnd8>- 
ment  will  stand  affirmed. 


McKBLVT  V.  BURLINGTON,  C.  B.  &  N.  R  t. 

CO. 

(Sapreme  Court  of  Iowa.    iSaj  28,  1895.) 

Wroxofdl  Death— SciT  bt  Adminmtbato»— 
Damages— Evidence. 
Where,  in  an  action  by  an  administrator 
for  the  death  of  his  intestate,  after  evidence  as 
to  the  industrious  habits  of  deceased  has  bo«'n 
admitted  without  question,  it  is  admitted  of  ro-- 
ord  that  the  expectancy  of  the  deceased  was  111 
years  at  the  time  of  his  death,  and  that  plaintifrs 
testimony  will  show  the  value  of  the  services  at 
deceased  to  have  been  $1,000  per  year,  the  exclu- 
sion of  evidence  as  to  the  size  of  deceased's  fann. 
and  whether  he  accumulated  his  property  after  his 
marriage,  if  error.  Is  without  prejudice  to  plaiii- 
tift.    58  N.  W.  1068.  reversed. 

Appeal  from  district  court  Lyon  county: 
F.  R.  Gaynor,  Judge. 

Action  at  law  to  recover  damages  for  the 
death  of  plaintifTs  intestate,  wbldi,  it  Is  al- 
leged, was  caused  by  the  negligence  of  the 
defendant  There  was  a  trial  by  jury,  and  a. 
verdict  and  judgment  for  the  plaintiff  for 
$500.     The  plaintiff  appeals.     Affirmed. 

B.  C.  Roach,  for  appellant  McMillan  A 
Dunlap  and  S.  K.  Tracy,  for  appellee. 

ROTHROCK,  J.  1.  The  plBlntUT  la  tlie 
administrator  of  the  estate  of  WiUlam  J.  "Vl'eb- 
ber,  deceased,  who  came  to  his  death  by  driv- 
ing a  team  off  an  embankment  on  a  pvblic 
road,  over  the  crossing  of  the  defendant's  raH- 
road,  at  a  place  near  the  village  of  Larch- 
wood,  in  Lyon  county.  The  deceased  was 
driving  a  team  of  horses  to  a  wagon,  wltb  an- 
other wagon  attached  thereto  as  a  trailer,  in 
the  night;  and  before  and  after  crossinK  th« 
railroad  the  team  left  the  traveled  track  in 


Digitized  by  VjOOQ  l€ 


Iowa.) 


MEMORANDUM  DECISIONS. 


609 


the  public  road,  by  reason  of  which  the  wa^on 
on  which  deceased  was  riding  was  turned 
over,  and  he  was  instantly  killed.  The  ground 
upon  which  recovery  Is  sought  Is  that  the 
embankment  In  the  highway,  which  was  a 
necessary  approach  to  the  crossing,  was  nar- 
row. Insufficient,  and  unsafe,  by  reason  of 
which  the  wagon  and  team  were  precipitated 
down  the  embanlune&t,  thereby  causing  the 
death  of  said  Webber.  The  case  was  once 
before  tried  in  the  district  court,  which  trial 
resulted  in  a  verdict  and  Judgment  for  the 
plaintiff,  from  which  defendant  appealed  to 
this  court,  and  the  Judgment  was  reversed. 
.S4  Iowa,  455,  51  N.  W.  172.  The  question 
deteriniued  upon  the  former  appeal  pertained 
to  the  right  of  the  defendant  to  show  that 
The  deceased  came  to  his  death  by  reaSMi  of 
his  own  negligence.  It  was  held  that  -such 
a  defense  might  be  Interposed,  and  the  }vdg- 
raent  was  reversed  tiecause  the  district  court. 
l>y  Its  InBtmctions  to  the  jury,  held  that  the 
negligence  of  the  deceased  was  not  a  defense 
to  the  action.  In  the  last  trial  the  court  fol- 
lowed the  rule  announced  by  this  court  on  the 
former  appeal,  and  there  Is  no  Just  ground 
of  complaint  as  to  the  correctaess  of  Uie  in- 
etructlona. 

2.  An  opinion  was  filed  In  the  case  at  a 
former  tenn,  reversing  the  Judgment.  58  N. 
W.  IOCS.  A  petition  for  rehearing  was  pre- 
sented, which  was  granted;  and,  after  a  thor- 
ough re-examinatlon  of  the  record.  w«  huT* 
<'on(;h]ded  that  the  ground  upon  which  the 
<-aufle  was  reversed,  and  the  reason  therefor, 
cannot  be  sustained.  It  was  held  in  the 
former  opinion  that  the  court  en-ed  in  sustain- 
ing objections  to  certain  questions  propound- 
v(\  to  the  widow  of  the  deceased  when  under 
examination  as  a  witness,  by  which  it  was 
sought  to  show  how  much  of  a  farm  deceased 
owned,  and  that  the  property  which  he  own- 
ed at  bis  death  was  accumulated  since  hie 
marriage.  The  witness  was  permitted  to  state 
that  her  husband  was  a  very  industrious  man, 
always  carefully  looking  after  his  business  af- 
fairs, and  was  saving  and  economical,  and  al- 
ways managed  aftairs  on  his  farm.  Before  any 
witness  was  examined  as  to  the  value  of  the 
services  of  the  deceased  to  his  estate,  the 
following  admission  was  made  of  record: 
*'lt  is  admitted  that  the  expectancy  of  de- 
ceased, William  J.  Webber,  was  twenty-one 
years,  at  time  of  his  death,  he  being  fifty 
years  of  age;  also  admitted  that  the  plain- 
tiff's testimony  would  show  the  value  of 
seiTlcee  of  deceased  to  be  ?1,000  per  year." 
The  measure  of  damages  in  cases  like  this 
Is  tlie  pecuniary  loss  to  the  estate  of  the 
deceased,  or  pecuniary  compensation  to  the 
estate  for  the  loss  of  the  services  of  the  de- 
ceased. Now,  under  the  admission  made  of 
record,  every  proper  fact  was  considered 
which  was  necessary  to  estimate  the  pecim- 
iary  loss  to  the  estate.  The  cxi>ectancy 
of  life  was  21  years,  and  the  value  of  the 
aerrieea  fl,000  per  year.  In  addition  to 
tills,  the  testimony  of  the  widow  as  to  the 
v.6:jN.w.no.6 — 39 


induatrioiiB  habits  of  the  deceased  was  ad- 
mitted without  question.  In  this  state  of 
the  record,  the  sustalnlug  of  objections  to 
the  questions  as  to  the  number  of  acres  in 
his  farm,  and  whether  be  had  accumulated 
his  property  since  liis  manlage,  was.  If 
error,  without  prejudice  to  the  plaintiff.  It 
la  true  that  the  admission  of  record  shows 
that  tlie  plaintiff's  testimony  would  show 
the  value  of  the  services  of  the  deceased 
was  $1,000  a  year,  and  under  this  admission 
the  defendant  would  not  be  precluded  from 
showing  a  sum  less  than  that.  But  the 
defendant  'introduced  no  evidence  on  that 
subject,  and  under  the  admission— made,  no 
doubt,  to  obviate  the  necessity  of  calliag 
witnesses,  as  it  was  the  second  trial  of  the 
case— the  plaintiff  had  the  right  to  go  to 
the  Jury,  and  claim  that  the  value  of  the 
services  was  admitted.  And  the  same  may 
be  said  of  the  refusal  of  the  court  to  permit 
the  plaintiff  to  testify  to  the  value  of  the 
estate.  And  It  appears  to  us  the  last-named 
ruling  was  correct,  because  It  was  nut 
shown  that  the  witness  had  any  knowledge 
of  the  value  of  the  property. 

3.  It  is  claimed  that  the  verdict  is  not 
supported  by  the  evidence,  because  it  is  for 
too  small  an  amoont.  It  was  said  in  the 
opinion  In  the  former  appeal  that  "there 
is  evidence  tending  to  show  tliat  Webber 
was  intoxicated,  and  that  for  some  distance 
before  reaching  the  place  of  the  accident 
he  was  driving  outside  of  the  wagon  track, 
and  over  a  surface  that  would  indicate  to 
one  of  ordinary  observation  that  he  was  not 
in  the  road,  and  tiiat  he  so  continued  to 
drive  to  the  place  at  the  injury."  The  same 
evidence  was  introduced  on  the  last  trial, 
and  this,  no  doubt,  was  the  reason  why 
the  verdict  was  for  the  sum  of  ifoOO.  In  all 
this  class  of  cases  the  damages  are  not  capa- 
ble of  accurate  estimation.  The  amount  is 
largely  in  the  discretion  of  the  Jury.  The 
evidence  on  the  last  trial  leaves  but  little 
doubt  that  the  deceased  came  to  his  death 
by  reason  of  his  intoxication,  and  inability 
to  properly  drive  and  direct  the  course  of 
his  team;  and  we  are  not  disposed  to  inter- 
fere with  the  verdict  of  the  Jury,  in  view  of 
all  the  facts,  especially  as  it  passed  the 
scrutiny  of  the  learned  district  Judge  before 
whom  the  case  was  tried,  and  who  saw  and 
heard  the  witnesses  who  testified  on  the  trial. 
The  Judgment  of  the  district  court  is  affirmed. 


MEMORANDUM  DECISIONS. 


STATB  V.  RALLS.  (Supreme  Court  of  Iowa. 
May  29,  189j.)  Appeal  from  district  court, 
Marshall  county;  S.  M.  Weaver,  Judge.  In- 
dictment for  an  assaalt  with  intent  to  commit 
miuHler.  Verdict  for  an  assault  with  inteat  to 
inflict  great  bodily  injury.     Judgment  thereon, 
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and  the  defendant  aivealed.  No  appearance  for 
defendant  (appdlant),  but  the  attorney  general 
submitted  the  canae  on  the  transcript. 

PER  CURIAM.  The  transcript  shows  only 
the  indictment  verdict,  and  judgment.  No  er- 
ror appears,  and  the  judgment  ia  affirmed. 


STATE  T.  MANNING.  (Supreme  Court  of 
Iowa.  May  28,  1895.)  Appeail  from  district 
court,  Keokuk  county;  D.  Ryan,  Judge.  The 
defendant  was  convicted  of  the  crime  of  rob- 
bery, and  sentenced  to  seven  years  in  the  peni- 
tentiary.    He  appeals.     Affirmed. 

PER  CURIAM.  The  case  is  submitted  by 
the  attorney  general  upon  a  transcript  of  the  rec- 
ord, there  being  no  appearances  for  the  appellant. 
The  transcript  contams  a  copy  of  the  indictment, 
plea  of  defendant,  instructions  given  by  the  court, 
verdict  of  the  jury,  motion  for  a  new  trial  and  in 
arrest  of  judgment,  and  the  sentence  of  the  court. 
The  proceedings  appear  to  be  regular,  the  instruc- 
tions correct,  and  the  sentence  warranted;  and, 
there  being  no  error,  the  judgment  is  affirmed. 


STATE  V.  ORTSCHID.  (Supreme  Court  of 
Iowa.  May  29,  1895.)  Appeal  from  district 
court,  Benton  county;  John  R.  Caldwell,  Judge. 
Defendant  was  convicted  of  the  crime  of  nui- 
sance, and  appeals  to  this  court.     Affirmed. 

PER  CURIAM.  The  case  is  submitted  upon 
a  transcript  of  the  record  setting  forth  the  in- 
dictment, mstructions  of  the  court,  verdict,  mo- 
tion for  a  new  trial,  and  sentence  of  the  court. 
We  do  not  have  the  evidence  in  the  case.  The 
instmctions  state  correct  rules  of  law,  and  the 
proceedings  were  reeular.  and,  discovering  no  er- 
rors in  the  record,  the  judgment  is  affirmed. 


STATE  T.  HOUGHTON.  (Supreme  Court 
of  Iowa.  May  29,  1895.)  Appeal  from  dis- 
trict court,  Benton  county:  John  R.  Caldwell, 
Judge.  Milton  Remley,  At^.  Gen.,  for  the 
State. 

PER  CURIAM.  The  defendant  was  indict- 
ed, tried,  and  convicted  of  the  crime  of  nuisance, 
committed  in  the  keeping  a  place  for  the  owning 
and  keeping  of  intoxicating  liquors  with  the  in- 
tent therein  to  sell  the  same  in  violation  of  law. 
The  case  is  submitted  upon  a  transcript  contain- 
ing the  indictment,  iustniction  to  the  jury,  ver- 
dict, motion  for  a  new  trial,  notice  of  appeal, 
bond,  and  record  entry.  We  have  carefully 
examined  the  entire  record,  and,  discovering  no 
error,  the  judgment  of  the  district  court  is  affirm- 
ed. 


STATE  V.  CARL.  (Supreme  Court  of  Iowa. 
May  31,  1895.)  Appeal  from  district  court, 
Boone  county;  S.  M.  Weaver,  Judge.  Indict- 
ment for  uttering  a  forged  instrument.  Verdict 
of  guilty,  and  a  judgment  thereon,  from  which 
the  defendant  appealed.  Affirmed.  No  appear- 
ance for  appellant,  and  the  cause  is  submitted  on 
a  transcript  of  the  record  showing  the  proceed- 
ings and  the  instructions  to  the  jury. 

PER  CURIAM.  The  record  is  free  from  any 
error  that  should  reverse  the  case,  and  the  judg- 
ment is  affirmed. 


STATE  T.  QUINNETT.  (Snpreme  Court  of 
Iowa.  May  31,  1895.)  Appeal  from  district 
court,  Polk  county;    S.  P.  Balliett,  Judge. 

PER  CURIAM.  The  appellant  was  convict- 
ed of  the  crime  of  burglary,  and  adjudged  to  be 
imprisoned  in  the  state  penitentiary  at  Ft.  Madi- 
son for  the  term  of  two  years  and  six  months. 
The  cause  is  submitted  to  this  court  on  tran- 
scripts which  only  show  the  indictment,  judg- 
tnent.  appeal,  and  appeal  bond,  without  argument. 


We  have  examined  the  record  with  care,  bnt  •!. 
not  find  any  error.  The  judgment  of  the  distrk: 
court  is  therefore  affirmed. 


STATE  T.  OZMAN.  (Snpreme  Court  of 
Iowa.  May  31,  1895.)  Appeal  from  distria 
court,  Polk  county;  S.  P.  Balliett,  Judge.  D,' 
fendant  was  convicted  of  the  crime  of  nuisance, 
and  appeals.     Affirmed. 

PER  CURIAM.  We  have  a  transcript  of 
the  record  in  this  case,  containing  the  indictment 
and  judgment  of  the  court.  Neiuier  the  evideocf 
nor  instructions  of  the  court  on  motion  for  a  nm 
trial  are  presented.  No  error  appears,  and  the 
judgment  is  affirmed. 


STATE  V.  KING.  (Supreme  Court  of  Iowa. 
May  31, 1895.)  Appeal  from  district  conrt.  Poli: 
county;   W.  A.  Spurrier,  Judge. 

PER  CURIAM.  The  appellant  waa  convict- 
ed of  the  crime  of  larceny  from  a  dwelling  hoost. 
and  adjudged  to  be  imprisoned  in  the  state  peni- 
tentiary at  Ft.  Madison  for  the  term  of  five 
years.  The  cause  is  submitted  in  this  court 
without  argument  on  a  transcript  of  the  record, 
whidi  shows  only  the  indictment,  judgment,  and 
appeal.  We  have  read  the  record  with  care,  but 
do  not  find  any  prejudicial  error.  The  judg- 
ment of  the  district  court  is  therefore  affirmed. 


STATE  V.  WARNER.  (Supreme  Court  of 
Iowa.  May  31,  1895.)  Appeal  from  distrid 
court,  Polk  county. 

PER  CURIAM.  This  causewas  submitted  to 
this  court  upon  a  transcript  from  the  district 
court,  from  which  it  appears  that  the  defenJani 
was  convicted  of  the  crime  of  brealcing  and  en- 
tering a  store  building,  and  that  he  was  tried  aoil 
convicted  and  sentenced  to  be  confined  in  the  pen- 
itentiary for  three  years.  The  transcript  sets  out 
tlie  indictment,  and  judgment  of  the  court,  aiil 
there  is  nothing  in  the  record  from  which  it  can 
be  determined  that  the  conviction  was  not  in  all 
respects  regular,  and  free  from  error,  and  the 
judgment  is  affirmed. 


STATE  V.  HBARTNEX.  (Supreme  Court 
of  Iowa.  May  31,  1895.)  Appeal  from  district 
court,  Polk  cotmty;  W.  A.  Spurrier,  Jndgv. 
Milton  Remley,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  cause  is  submitted  up- 
on a  transcript  containing  a  copy  of  the  indict- 
ment, bond,  notice  of  appeal,  and  record  entry 
of  judgment.  The  defendant  was  indicted,  trie.i, 
and  convicted  of  the  crime  of  burplary.  Wr 
have  carefully  examined  the  entire  record,  and 
discover  no  error.     Affirmed. 


STATE  T.  JONES.  (Snpreme  Court  of 
Iowa.  May  81,  1895.)  Appeal  from  distri<-t 
court  Polk  county;  S.  F.  Balliett  Judge.  Mil- 
ton Remley,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  defendant  was  indict- 
ed for  the  crime  of  larceny,  pleaded  guilty,  and 
was  sentenced  to  imprisonment  in  the  state  peni- 
tentiary for  the  term  of  six  years.  From  said 
judgment  he  appeals.  The  cause  is  submitted 
upon  a  partial  transcript  containing  copies  of  the 
indictment  notice  of  appeal,  and  record  entry  of 
Judgment.  The  record  before  us  disclosea  no  er- 
ror.    Affirmed. 


STATE  V.  O'CALLAQHAN.  (Supreme  Conrt 
of  Iowa.  May  31,  1895.)  Appeal  from  district 
court  Polk  county. 

PER  CURIAM.  This  appeal  was  8ubmitte<I 
to  this  court  upon  a  transcript  of  the  entry  of 
record  and  judgment  notice  of  appeaL  and  ap- 
peal bond,  from  which  it  appears  that  apix-llauc 
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was  C(HiTicted  in  the  court  below  of  the  crime  of 
larceny.  An  examination  of  the  record  does  not 
disclose  any  error  in  any  of  the  proceedings,  and 
the  judgment  is  affirmed. 


STATE  T.  MORGLE.  (Supreaae  Court  of 
Iowa.  May  81,  1895.)  AjHteal  from  district 
court,  Pottawattamie  county;  N.  W.  Macy, 
Jadg».  Indictment  for  an  assault  with  intent  to 
commit  a  rape.  Verdict  of  guilty,  and  judgment 
thereon.  The  defendant  appealed.  Affirmed. 
The  cause  was  submitted  by  the  attorney  gen- 
eral on  a  tranacript  which  states  the  proceed- 
ings, including  tiie  judgment,  without  evidence 
or  instructions. 

PER  CURIAM.  An  examination  of  the  rec- 
ord discloses  no  error,  and  the  judgm«it  is  af- 
firmed. 


STATE  T.  CAMPBELL.  (Supreme  Court  of 
Icwa.  May  31.  1895.)  Appeal  from  district 
court,  Polk  county  W.  F.  Conrad,  Judge.  In- 
dictment for  seduction.  Verdict  of  guilty,  and 
judgment  thereon,  from  which  the  defendant  ap- 
peals. Affirmed.  The  cause  was  submitted  on 
a  iiartial  transcript  without  appearance  for  appel- 
lant. 

PER  CURIAM.  The  record  has  been  exam- 
ined, and,  no  nror  appearing  therein,  the  judg- 
ment will  stand  affirmed. 


STATE  V.  BEEH.  (Supreme  Court  of  Iowa. 
May  31,  1885.)  Appeal  from  district  court,  Ben- 
ton county. 

PER  CURIAM.  This  appeal  is  presented  to 
this  court  upon  a  transcript  of  the  record  in  the 
court  below,  consisttng  of  an  indictment  for  keep- 
ing a  nuisance,  a  moilon  for  continuance,  instruc- 
tions by  the  court  to  the  jury,  motion  for  new 
trial,  whidi  was  overruled,  and  a  judgment.  We 
have  examined  the  record,  and  do  not  discover 
any  grpnnd  for  disturbing  the  judgment,  and  it  is 
affirmed. 


STATE  V.  INGRAHAM.  (Supreme  Court  of 
Iowa.  May  31,  1805.)  Appeal  from  district 
conrt,  Hancock  county. 

PER  CURIAM.  This  case  is  submitted  with- 
oat  argument,  and  upon  a  transcript  of  the  rec- 
ord which  shows  that  the  defendant  was  indicted, 
by  the  grand  jury  of  Winnebago  county,  for  the 
crinae  of  rape,  and  npon  his  petition  the  case  was 
transferred  to  the  district  court  of  Hancock  coun- 
ty for  trial.  The  case  was  tried  to  a  jury,  and 
the  jury,  failing  to  agree,  was  discliarged,  and  a 
special  venire  ordered.  The  case  was  again  tried 
to  a  jury,  and  a  verdict  returned  finding  the  de- 
fendant guilty  of  an  assault  with  an  intent  to 
commit  a  rape.  Defendant's  motion  for  a  new 
trial  was  overruled,  and  judement  entered  that 
he  be  confined  in  the  penitentiary  at  Anamosa  at 
bard  labor  for  the  term  of  three  years,  and  that 
he  pay  the  costs  of  prosecution.  The  defendant 
perfected  his  appeal  to  this  court  in  due  time  by 
^ving  a  notice  and  bond.  Neither  the  evidence 
nor  motion  for  new  trial  appears  in  the  tran- 
script We  have  examined  the  record  before  us, 
and  fail  to  discover  any  error  in  the  proceed- 
ings. The  judgment  of  the  district  court  is 
therefore  affirmed. 


STATE  V.  JEI.ENECKB.  (Supreme  Conrt 
of  Iowa.  May  31,  1895.)  Appeal  from  district 
conrt,  Benton  cornty;    John  R.  Caldwell,  Judge. 

PER  CURIAM.  The  defendant  was  convict- 
ed of  the  ciime  of  nuisance,  and  from  the  judg- 
ment rendered  appeals.  This  cause  has  been  sub- 
mitted without  argument  on  a  transcript  of  the 
record  which  does  not  show  the  evidence  on  which 


the  trial  was  had,  nor  other  matters  referred  to 
in  the  motion  for  a  new  trial.  We  have  exam- 
ined the  record  submitted  to  us  with  care.  I)ut  do 
not  find  any  error  prejudicial  to  the  defendant. 
The  judgment  of  the  district  court  is  affirmed. 


STATE  V.  CBRNET.  (Supreme  Court  of 
Iowa.  May  81,  1895.)  Appeal  from  district 
court,  Benton  county. 

PER  CURIAM.  The  defendant  was  hidictcd 
for  the  crime  of  nuisance,  and  upon  trial  to  a 
jury  a  verdict  of  guilty  was  returned.  The  de- 
fendant moved  for  a  new  trial  on  the  grotmds 
that  the  conrt  erred  in  overruling  his  motion  for 
a  new  trial,  in  overruling  Iiia  challenge  for  cause 
to  the  jurors,  and  in  Instructing  the  Jury  that  it 
could  find  the  defendant  gnilty  of  SMling  intoxi- 
cating liquors.  The  cause  is  submitted  without 
arguments,  and  upon  a  partial  transcript  The 
only  question  that  we  discover  from  the  record  is 
whether  the  court  erred  in  overruling  the  defend- 
ant's motion  for  a  continuance  of  the  case.  The 
ground  upon  which  a  continuance  was  asked  was 
that  all  of  the  regular  panel  but  two  had  sat  in 
the  trial  of  other  cases  wherein  the  facts  were 
the  same  as  in  the  case  against  the  defendant. 
We  cannot  say  from  the  partial  transcript  before 
us  that  the  court  abused  its  discretion  in  refusing 
the  continnance.  We  have  examined  the  record 
presented  with  care,  and  discover  no  errors  there- 
in.    Affirmed. 


CARLTON  V.  CARET. 
(Supreme  Conrt  of  Minnesota.    June  10,  1895.) 
Appeal — Jddguest  on  Rbmard. 
Hdd,  that  the  judgment  appealed  from  in 
this  case  was  not  altered  upon  a  strict  compliance 
with  the  conditi<His  named  in  Carlton  v.  Hulett, 
61  N.  W.  1058,  49  Minn.  306,  and  the  case  <s 
remanded,  with  directions  for  the  entry  of  judg- 
ment In  favor  of  the  plaintiff  upon  modified  con- 
ditions. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  St  Louis  coonty; 
O.  P.  Steams,  Judge. 

Action  by  Isabella  J.  Carlton  against  John 
R.  Carey,  administrator  of  Nehemiab  Hulett, 
deceased,  to  set  aside  and  cancel  a  real-estate 
mortgage.  Plaintiff  had  Judgment,  and  de- 
fendant appeals.   Remanded. 

James  Spencer,  for  appellant.  J.  W.  Bull 
and  Douglas  &  Davis,  for  respondent 

START,  C.  T.  The  substantial  merits  of 
this  action  were  decided  by  this  court  i)|iou  a 
former  appeaL  See  Carlton  v.  Hulett,  49 
Minn.  308,  51  N.  W.  1053,  for  a  statement  of 
the  case,  and  the  questions  settled  by  that 
appeal.  None  of  those  questions  can  be  re- 
viewed on  this  appeal,  and  It  must  be  ac- 
cepted as  a  fact,  in  the  consideration  of  this 
appeal,  that  no  title  to  the  lots  described  In 
the  complaint  in  this  action  passed  from  Ne- 
hemiah  Hulett  by  his  deed  to  the  plaintiff's 
husband.  After  this  case  was  remanded  to 
the  district  court  of  St  Louis  county,  as  a 
result  of  the  former  appeal,  and  on  January 
14,  1893,  the  conclusions  of  law  of  the  trial 
court  were  amended,  as  Indicated  In  the  opin- 
ion of  this  comt,  so  as  to  read  as  follows: 
"That  the  plaintiff  is  entitled  to  judgment 
against  the  defendant,  adjudging  the  oaort- 
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gage,  a  copy  of  which  Is  annexed  to  the  com- 
plaint, and  the  record  thereof,  and  all  the 
proceedings  had  thereunder,  and  all  records 
In  said  proceedingfi,  to  be  null  and  void,  and 
the  plaintiff  to  be  the  owner  of  all  of  the 
lands  described  In  the  mortgage,  upon  con- 
dition that  she,  within  four  months  from  the 
date  of  this  order,  pay,  or  cause  to  be  paid, 
to  John  R.  Carey,  administrator  of  Nehemiah 
Hulett,  deceased,  the  sum  of  four  hundred 
and  sermty-flve  dollars,  with  interest  at 
seven  per  cent,  from  and  since  February  14, 
1874,  and  upon  the  further  condition  that  she, 
within  thirty  days  from  the  date  of  tills  order, 
convey,  or  offer  to  convey,  to  said  John  R. 
Carey,  aa  administrator  of  said  estate,  by 
quitclaim  deed,  the  lots  on  Minnesota  Point 
described  in  the  compialnt  herein;  and.  In 
case  of  the  failure  on  plaintiff's  part  to  com- 
ply with  the  conditions  herein  prescribed, 
Judgment  may  be  entered  against  her.  In  de- 
fendant's favor."  Afterwards  each  party 
moved  the  court  for  Judgment,— the  plaintiff, 
on  the  alleged  ground  that  she  had  complied 
with  the  condition  of  this  order,  and  the 
defendant  for  the  alleged  reason  that  she 
had  not  done  so.  The  court,  on  July  31, 1894, 
denied  the  defendant's  motion,  and  granted 
the  plaintiff's,  and  judgment  was  so  entered 
in  h»  favor  on  August  16,  1894.  From  each 
of  such  orders  and  the  Judgment  the  defend- 
ant appeoled. 

The  orders  are  not  appealable,  but  the  ap- 
peal from  the  judgment  brings  before  us  for 
review  such  Intermediate  orders.  It  is  claimed 
by  the  defendant  that  the  condition  upou 
which  the  plaintiff  was  to  have  judgment 
has  not  been  complied  with,  in  that  three  of 
the  lots  In  question  had  been,  In  form,  con- 
veyed by  her  before  the  tender  of  her  quit- 
claim deed  of  the  lots  to  the  defendant.  An 
examination  of  the  record  discloses  such  to 
be  the  fact  One  of  them  was  so  conveyed 
before  the  commencement  of  this  action,  and 
two  by  her  attorney  in  fact,  without  her 
actual  knowledge,  since  the  commencement  of 
the  action.  Hence  she  did  not  strictly  comply 
with  the  condition  upon  which  she  was  en- 
titled to  her  Judgment  It  la  apparent  that 
very  little  importance  was  attached  to  these 
lota  by  this  court  when  this  condition  was 
made,  for  Hulett  never  had  any  title  to  them, 
and,  of  course,  never  conveyed  them  to  the 
plaintiff's  husband.  Carlton  v.  Hulett,  49 
Minn.  321,  51  N.  W.  1053.  But  the  condition 
having  been  made,  and  not  technically  com- 
plied with,  the  plaintiff  was  not  entitled  to 
the  Judgment  entered,  and  should  have  ap- 
plied to  the  trial  court  for  such  equitable 
modification  of  the  condition  aa  would  be  just 
to  both  parties.  The  rule  as  to  the  rescission 
of  deeds  and  contracts  requires  that  the  party 
wishing  to  rescind  should  place  the  opposite 
party  in  substantially  his  former  position,  as 
claimed  by  defendant's  counsel;  but  it  la 
not  necessary  to  discuss  or  make  any  applica- 
tion of  this  rule,  for  this  court,  on  the  former 
appeal,  i»eacrlbed  the  conditions  upon  which 


the  plaintiff  was  entitled  to  Judgment,  aud 
we  are  of  the  opinion  that  she  ought  not  to 
be  deprived  of  the  fruita  of  her  litigation  be- 
cause of  her  Inability  to  comply  technically 
with  the  conditions.  The  defendant  can  be 
folly  compensated  for  any  damages  he  may 
sustain  by  reason  of  such  technical  noncom- 
pliance. Therefore  the  Judgment  appealed 
from  must  be  set  aside,  and  the  case  remand- 
ed to  the  district  court  of  the  county  of  St 
Louis,  with  direction  to  ascertain,  in  such 
manner  as  It  may  be  advised,  by  reference 
or  otherwise,  the  amount  of  damages  the  de- 
fendant will  sustain,  as  adminiatrator,  by  rea- 
son of  the  inability  of  the  plaintiff  to  comply 
with  the  condition  upon  which  she  was  en- 
titled to  Judgment,  as  to  any  of  the  lots  in 
question;  and  if,  within  40  days  next  after 
the  amount  of  such  damages  shall  have  been 
finally  determlued,  she  pays  into  court  the 
amount  of  such  damages,  together  with  the 
further  sum  of  $475,  the  principal  of  the  mort- 
gage, with  Interest  thereon  from  February  14. 
1874,  for  the  defendant,  and  delivers  within 
such  time,  to  tb«  court,  toe  the  defendant  ■ 
quitclaim  deed  of  the  lots  In  question  not 
heretofore  conveyed  in  form  by  her,  executed 
by  her,  and  made  to  the  defendant  as  Bocb 
administrator,  such  acts  shall  be  aeemeu  a 
complete  compliance  with  the  conditions  upon 
which  she  was  entitled  to  Judgment  by  the 
order  9t  January  14,  1886,  and  that  thereupon 
it  be  entered  accordingly  In  her  favor,  but 
if  she  fails  to  comply  with  these  modified  con- 
ditions within  the  time  stated.  Judgment  to 
be  entered  for  the  defendant    So  ordered. 


HUBBARD  V.  FLETCHER. 
(Supreme  Court  of  Minnesota.     May  22,  1895.) 
CoxsiDBSATiox  OP  Nora. 
Bdd.  that  the  evidence  warranted  the  tiod- 
ings  of  fact,  and  the  cx>nclnsion  that  the   note 
sued  upon  was  founded  on  a  good  and  valid  con- 
sideration. 
(Syllabus  by  the  Court) 

Appeal  from  municipal  court  of  Minneapo- 
lis;   Stephen  Mahouey,  Judge. 

Action  by  Mary  Ann  Hubbard  agalnat 
George  H.  Fletcher  on  a  note.  Judgment 
vraa  ordered  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Fletcher,  Rockwood  &  Dawson,  for  appel- 
lant    Roberts  &  Sweet  for  respondent 

COLLINS,  J.  This  la  an  action  upon  a 
promissory  note,  and  the  defense  alleged- 
want  of  consideration— is  without  merit. 
When  applying  to  the  resident  agent  of 
plaintiff  mortgagee,  a  nomesident  for  three 
years'  extension  of  the  mortgage  note  from 
and  after  Its  maturity,  in  July,  1892.  de- 
fendant executed  and  delivered  six  promis- 
sory notes,  each  representing  the  semian- 
nual interest  agreed  upon  If  an  extensioa 
was  granted.  These  notes  were  recet-ved. 
and   have  been   retained,  etaeat   the    one 
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failing  due  in  Oanoary,  1893,  which  was 
promptly  paid  by  defendant.  And  because 
or  a  partial  payment  on  the  principal  debt, 
made  at  the  same  time,  the  plalntlS  caused 
an  indorsement  to  then  be  made  on  the  note 
in  suit.  She  has  further  affirmed  her  agree- 
ment to  extend  by  bringing  this  action.  In 
eeveral  ways,  both  parties  have  estopped 
themselTes  from  asserting  that  the  extension 
was  not  given,  and  in  fact  the  defendant, 
only,  claims  to  the  contrai-y.  That  the  plain- 
tiff did  not  sign  a  written  contract  for  an 
extension  is  of  no  conseQuence.  The  evi- 
dence warranted  the  findings  of  fact,  and  the 
conclusion  that  the  note  sued  on  was  found- 
ed on  a  good  and  valid  consideration.  Or- 
der affirmed. 


McIvENZIE  V.  BOARD  OP  COM'RS  POLK 

COUNTY. 
(Supreme  Court  of  Minnesota.     May  22,  1895.) 

COUKTI  PWHTISO  —  COKSTRUCTIOS  OF  CONTRACT. 

Tbe  proprietor  of  a  newspaper  filed  a  bid 
for  printing  and  pitblisliing  the  official  notices  of 
the  county,  proeoedinKS  of  the  county  commis- 
sioners, and  delinquent  tax  list,  at  certain  roeci- 
fied  rates,  conditioned  upon  his  doing  all  of  the 
county  job  printing  at  certain  rates.  By  writ- 
ten resolntion,  the  board  of  county  commission- 
ers awarded  to  him.  at  the  specified  rates,  the 
printing  and  publication  of  "the  delinquent  tax- 
lists  and  all  other  ofilcial  notices  aud  commis- 
sioners' proceedings."  Held,  that  the  contract 
was  for  the  work  mentioned  in  the  resolution 
only. 

(SyUabus  by  the  Conrt) 

Appeal  from  district  court,  Polk  county; 
Krank  Ives,  Judge. 

Action  by  W.  E.  McKenzie  against  the 
board  of  county  commissioners  of  Polk 
county.  Judgment  was  ordered  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Wm.  Watts,  for  appellant  A.  R.  Holston, 
for  respondent 

COLLINS,  J.  For  a  proper  determination 
of  this  case,  it  is  quite  immaterial  that  plain- 
tiff's bid  for  printing  and  publishing  the  otli- 
clal  notices  of  the  county,  the  financial  state- 
ment, proceedings  of  the  board  of  county 
commissioners,  and  delinquent  tax  list  in  the 
newspaper  of  which  he  was  the  proprietor, 
at  certain  specified  rates,  was  conditioned 
upon  his  doing  all  of  the  county  job  print- 
Ins  at  certain  rates;  for,  when  the  board  of 
county  commissioners  proceeded  to  a  consid- 
eration of  the  various  bids  presented,  it  sim- 
ply accepted  his  in  part,  and  by  written  res- 
olution awarded  to  him,  at  the  specified 
rates,  the  printing  and  publication  of  "the 
delinquent  tax  list  and  all  other  official  no- 
tices and  commissioners'  proceedings."  Of 
ttkia  official  action  the  plaintiff  was  bound  to 
take  notice,  and,  if  a  partial  award  was  not 
satisfactory,  he  should  have  declined  to  do 
any  part  of  the  work.  The  county,  through 
its  board  of  commissioners,  made  no  con- 
tract with  plaintiff,  except  that  evidenced  by 


the  resolution  from  which  we  have  quoted; 
and,  as  a  consequence,  it  clearly  apimared 
from  tlie  proofs  that  plaintiff  was  not  entlr 
tied  to  recover.    Order  affirmed. 


STATE  ex  rel.  CHILDS,  Attorney  General,  v. 

VILLAGE  OP  PRIDLET  PARK  et  al. 
(Supreme  (3ourt  of  Minnesota.     May  22,  1895.) 

IjfCOBPORATIOK  OF  VlI-L*OE— RtJRAI.  TeRRITOBT. 

Applying  the  rules  of  law  enunciated  in 
State  r.  Village  of  Minnetonka  (Minn.)  59  N. 
W.  972,  tn  the  facts  in  this  case,  it  is  held  that  the 
taicorporation  of  the  village  of  Fridley  Park  was 
unwarranted,  and  was  and  is  lllegaL 
(Syiiabuii  by  the  Court.) 

Original  quo  warranto,  In  the  name  of  the 
state,  on  the  relation  of  H.  W.  C^ilds,  attor- 
ney general,  against  the  village  of  Fridley 
Park  and  others.   Judgment  and  ouster. 

H.  W.  CSiildB,  Atty.  Gen.,  Geo.  B.  Bdgerton, 
Asst  Atty.  Gen.,  and  A.  D.  Smith,  for  re- 
lator.   A.  TTeland,  for  respondents. 

COLLINS,  J.  This  proceeding  Is  to  be  de- 
termined by  an  application  to  the  undisputed 
facts  of  the  principles  laid  down  in  State  v. 
Village  of  Minnetonka  (Minn.)  59  N.  W.  972. 
From  the  maps  made  a  part  of  the  informa- 
tion and  the  answer,  we  learn  that  the  ter- 
ritory included  within  the  village  in  question 
is  all  of  a  fractional  congressional  township, 
except  two  sections,  in  the  southeast  corner, 
lying  on  the  east  bank  of  the  Mississippi 
river.  Just  north  of  the  limits  of  the  city  of 
Minneapolis.  It  varies  from  5  to  G  miles  in 
length,  and  from  1  to  3  miles  in  width,  and  in- 
ciudes  in  area  more  than  15  square  miles,  em- 
bracing over  10,0(X)  acres  of  land.  Within  this 
territory  there  are  more  than  30  different 
tracts,  platted  into  lots  and  blocks,  many  of 
them  entirely  disconnected  from  other  platted 
parts,  the  intervening  tracts  being  farming 
land;  and  on  17,  at  least,  of  these  platted 
portions,  there  aie  no  buildings  of  any  de- 
scription. In  the  petition  for  Incorporation, 
made  in  May,  1893,  the  actual  residents  were 
stated  to  be  443,  and  at  the  election  held  to 
determine  the  question  of  incorporation  there 
were  cast  78  votes.  We  have  no  other  in- 
formation concerning  the  number  of  inhabit- 
ants. On  two  full  sections  of  land  there  are 
no  structures,  wtiile  on  the  balance,  about 
14  sections,  except  as  hereinafter  stated,  the 
number  of  buildings  range  from  3  to  12. 
These  buildings  are  houses,  barns,  and  "milk 
dairies."  Exactly  what  buildings  are  in- 
cluded within  this  term  does  not  appear,  but 
within  the  Incorporation  there  are  17  of  these 
dairies.  Two  parallel  lines  of  railway  trav- 
erse the  village  northerly  and  southerly,  each 
road  having  a  station  in  section  15;  and  the 
only  aggregation  of  buildings  which  indicates 
an  approach  to  a  "village,"  in  the  usual  and. 
ordlnajry  meaning  of  that  word,  is 'to  lie  found 
In  the  vicinity  of  these  stations.  Withhi  half 
or  three-quarters  of  a  mile  thereof  we  find 
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5  or  8  dwellings  and  barns,  a  church,  school- 
house,  store,  gristmill,  soda  manufactory, 
pump  factory,  and  12  or  14  structures  used 
for  rarious  purposes  not  specifically  named. 
At  least  00  per  cent,  of  the  inhabitants  of  the 
municipality  reside  outside  of  this  particular 
assemblage  of  buildings.  In  the  case  here- 
tofore referred  to.  It  was  said  that  tjie  law 
authorizing  the  incorporation  of  villages  con- 
templates, as  a  fundamental  condition  to  such 
ineoiporatlon,  a  compact  center  or  nucleus  of 
population  on  platted  lands,  and  that  the 
term  "lands  adjacent  thereto"  means  only 
those  lands  lying  so  near  and  in  such  close 
proximity  to  the  platted  portion  as  to  be  sub- 
urban in  their  character,  and  to  have  some 
unity  of  Interest  with  the  platted  portion  In 
the  maintenance  of  a  village  government.  We 
are  not  prepared  to  say  that  about  the  raU- 
way  stations  and  on  platted  lands  there  Is  not 
a  compact  center  or  nucleus  of  population 
which  could  properly  be  Incorporated  into  a 
village  with  unplatted  lands  adjacent,  but  It 
is  evident  that  much  of  the  territory  In- 
cluded within  the  boundaries  of  Frldley  Park 
village  is  remote  therefrom,  and  bas  no  unity 
of  interest  with  it  in  the  maintenance  of  a  vil- 
lage government.  Much  of  tlie  outside  ter- 
ritory consists  of  wild  lands  or  farms,  and  the 
fact  that  parties  have  laid  out  town  sites  and 
additions  thereon  has  not  changed  Its  char^ 
acter,  for  it  requires  something  more  than  a 
plat  to  transform  wild  or  cultivated  land  into 
tliat  which  may  be  regarded  as  urban  or  sub- 
urban; and  it  Is  evident  that  the  resident  pop- 
ulation outside  of  the  collection  of  bouses  we 
have  mentioned  is  rural  or  agricultural.  We 
have  omitted  to  say  that  in  the  extreme  south- 
west comer  of  the  village,  as  incori>orated, 
more  than  three  miles  from  the  railway  sta- 
tions, on  unplatted  ground,  there  is  a  brick- 
yard, sawmill,  a  factory  of  some  sort,  a  school- 
house,  12  houses,  and  8  miscellaneous  build- 
ings. That  this  community  has  no  Intci-est  in 
the  maintenance  of  a  village  government  in 
common  with  the  balance  of  the  corporation 
is  apparent  Under  the  rules  for  determin- 
ing the  question  enunciated  heretofore,  it  is 
clear  that  a  writ  of  ouster  should  issue.  It  is 
so  ordered. 


SHAPIRE  V.  ST.  PAUL  P.  &  M.  INS.  CO. 
(Supreme  Court  of  Minnesota.     May  22,  1895.) 

IKSDRAXCK— PkOOPS  OF  LoSS  —  WaIVER  BT  LoCAL 
AOEXT. 

JSTeM,  in  an  iction  upon  a  fire  insurance 
policy,  that  under  the  rules  laid  down  in  Bowlin 
V.  Insurance  Co.,  31  X.  W.  859,  36  Minn.  433, 
plaintiff  could  not  recover.  Canty,  J.,  dissent- 
ing. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  St  Louis  coun- 
ty;   Charles  L.  Lewis,  Judge. 

Action  on  a  policy  of  insurance  by  Max 
Shapiro  against  the  St  Paul  Fire  &  Marine 
Insurance  Company.    Judgment  was  ordered 


for  defendant,  and    plaintiff    appeals.     Af- 
firmed. 

John  C.  Hollembaek.  for  appellant  KuetT- 
ner,  Pauntleroy  &  Searles  and  Twomey  & 
Morris,  for  respondent 

COLLINS,  J.  It  stands  admitted  In  this 
case  that  plaintiff  did  not  furnish  proofs  of 
loss  to  defendant  Insurance  company  within 
the  60  days  prescribed  In  the  perficy,  or  other- 
wise. To  excuse  this  failure  plaintiff  offer- 
ed to  show  that  after  the  fire  bad  occurred, 
and  within  00  days,  the  local  agents  who  had 
Issued  the  policy,  in  response  to  plaintiff's 
requests  for  assistance  in  ascertaining  and 
appraising  the  amount  of  loss,  said  to  him 
that  it  was  unnecessary  for  blm  to  make 
out  and  tender  formal  proofs  of  loss,  and 
that  defendant  company  would  send  an  ad- 
juster, who  would  adjust  and  settle  tbe 
claim;  that  be  relied  upon  these  statements, 
neglected  to  make  tbe  proofs,  and  that  after 
the  expiration  of  the  60  days  tbe  company 
refused  to  receive  or  accept  them.  Tbe 
claim  Is  made  that  under  these  circumstan- 
ces tbe  insurance  company  must  be  held  to 
have  waived  proofs  of  loss,  and  to  be  es- 
topped from  asserting  that  it  is  not  liable. 
There  is  no  substantial  difference  as  to  tbe 
stipulation  that  proofs  of  loss  must  be  made 
within  60  days  after  loss  has  occurred  be- 
tween the  policy  now  before  us  and  those 
considered  in  Bowlin  v.  Insurance  Co.,  36 
Minn.  433,  31  N.  W.  859,  and  Shapiro  v.  In- 
surance Co.,  51  Minn.  239,  53  N.  W.  463,  In 
which  it  was  held  that  such  a  stipulation  is 
a  condition  precedent  as  well  in  respect  to 
time  as  In  other  respects.  This  disposes  of 
the  contention  that  compliance  with  the 
stipulation  was  not  a  condition  precedent  to 
the  riglit  to  recover. 

The  agents  of  defendant  company  by  whom 
it  is  claimed  the  statements  were  made  on 
which  plaintiff  relied  as  a  waiver  of  the  con- 
ditions were  local  agents,  simply  authorlzetl 
to  fix  rates  of  insurance,  and  to  counter- 
sign and  deliver  policies.  Whatever  Inci- 
dental powers  they  may  have  had  In  con- 
nection with  the  Issuance  and  conditions  of 
a  policy,  or  while  the  property  was  in  ex- 
istence, is  of  no  consequence.  It  was  well 
settled  in  Bowlin  ▼.  Insurance  Co.,  supra, 
that  when  the  subject  of  the  risk  is  destroy- 
ed, and  a  claim  of  loss  Is  asserted,  the  pro- 
ceedings to  establish  and  enforce  such  claim 
are  not  impliedly  embraced  within  the  scope 
of  such  an  agency.  As  it  was  impossible  for 
plaintiff  to  recover  upon  the  pleadings  and 
proofs  now  before  us,  we  need  not  consider 
the  other  assignments  of  error  In  detalL  Or- 
der affirmed. 

This  cause  was  submitted  at  the  October. 
1894,  term,  and  the  present  CHIEF  JUS- 
TICE took  no  part  in  its  determination. 

CANTT,  J.  I  dissent  It  is  true  that,  to 
entitle  the  Insured  to  recover,  he  must  coni- 
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ply  with  the  condition  of  the  policy  proyid- 
ing  for  proof  of  loss,  or  show  that  the  con- 
dition haa  been  waived.  But  it  is  held  by 
the  great  weight  of  authority  that  an  agent 
who  is  authorized  to  make  contracts  of  in- 
soiance  and  issue  policies  has  apparent  au- 
thority to  waive  this  condition  after  a  loss. 
In  Bowlln  y.  Insurance  Co.,  86  Minn.  433, 31 
N.  W.  859,  the  court  relied  on  2  Wood,  Ins. 
f  420,  and  the  two  cases  there  cited.  But 
the  court  seemed  to  overlook  section  419, 
where  the  contrary  doctrine  is  laid  down, 
and  supported  by  the  citation  of  a  multitude 
of  authorittes.  In  my  opinion,  Bowlln  t. 
Insurance  Co.  should  be  overruled. 


LANDON  et  al.  t.  WATKINS. 

(Supreme  Court  of  Minnesota.     May  22,  1895.) 

LiBBL  ASD  SuAWDBB— What  Cosstitotes  —  Dis- 
tribution OT  ClROULAIU — ^PLBADINO 

— EviDKNCB. 

1.  In  determining  wheth»  a  publication  is 
libelous  per  se,  the  headlines  of  me  same  can- 
not l>e  aisreearded,  for  in  them  is  frequently 
found  the  "sdng"  of  the  publication. 

2.  Held,  that  each  of  the  drcnlars  published 
by  defendant,  and  made  the  foundation  of  plain- 
tiff's first  and  third  causes  of  action,  was  a  libel 
on  its  face, 

3.  It  was  a  question  for  the  jury  to  deter- 
mine from  the  evidence,  and  under  proper  in- 
structions by  the  court,  whether  the  sending  out 
of  the  notice  made  the  basis  of  plaintiff's  fourth 
cause  of  action  was  a  slander  on  plaintiff's  right 
and  tide  to.  manufacture  and  sell  "Dr.  Ward's 
Liniment."  a  property  right. 

4.  When  the  injury  complained  of  in  an  ac- 
tion for  a  libel  is  a  loss  of  trade,  a  general  alle- 
gation of  such  loss  is  sufficient  in  ordinary  cases, 
and  such  allegation  may  be  supported  by  evi- 
dence of  such  general  loss. 

5.  Application  of  the  rule  tlut,  when  a  pnb- 
licatioD  goes  l>^ond  the  occasion,  it  exceeds  the 
privilege. 

6.  Certain  rulings  on  the  admission  and  re- 
jection of  testimony  occurring  on  the  trial  con- 
sidered and  disi)osed  of. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Winona  couu- 
ty;   Start,  Judge. 

Action  for  libel  by  George  0.  Landon  and 
anotbw  against  J.  R.  Watkins.  From  an  or- 
der denying  a  new  trial  after  a  verdict  for 
plalntifTs,  defendant  appeals.    Affirmed. 

EiXbibits  A,  B,  and  C,  referred  to  in  the 
opinion,  read  as  follows: 

Exhibit  A. 

"BEWARE  OF  COUNTERFEITS 

and 

BASE  AND  DANGEROUS  IMITATIONS 

of  our  well-known 
DR.   WARD'S  VEGETABLE  ANODYNE 

LINIMENT. 
"To  the  Public:    Please  consider  the  fol- 
lowing sworn  statement  of  Richard  Ward, 
before  investing  in  any  doubtful  medicine 
purporting  to  be  'Dr.  Ward's  Liniment': 

"•DB.  WARD'S  VEGETABLE  ANODYNE 

LINIMENT- 
is  the  full  name,  and  J.  R.  Watkins  of  WI- 
NONA. MINNESOTA  THE  SOLE  AND  ON- 


LY PROPRIETOR  and  successor  to  Richard 
Ward. 

"See  that  my  name  and  this  trade-mark 
Bit.  WARB^  is  blown  in  every  bottle,  and 

(Trade  Mark) 

take  no  substitute 

"J.  R.  WATKINS, 
"Sole  Proprietor  of  Dr.  Ward's  Remedies, 
"WINONA,  MINNESOTA." 


"To  the  Patrons  of  Dr.  Ward's  Vegetable 
Anodyne  Liniment: 

"I,  Richard  Ward,  known  also  as  Dr. 
Ward,  of  Cliarlottesville,  Hancock  county, 
state  of  Indiana,  am  the  same  Ward  who  for 
many'  years  made  and  sold  an  article  of  pro- 
prietary medicine  known  as  'Ward's  Cele- 
brated Liniment'  About  two  years  since 
my  attention  was  called  to  the  fact  that  a 
certain  firm  of  druggists,  residing  in  Waba- 
sha county,  state  of  Minnesota  (meaning 
these  plaintiffs),  were  taking  the  unwarrant- 
ed liberty  of  using  my  name  in  connection 
with  a  liniment  the  formula,  of  which  I  nev- 
er used  or  acknowledged  as  my  own. 

"In  July,  1856, 1  met  a  poor  crippled  preach- 
er on  his  way  to  Minnesota,  and  out  of  pity 
tor  ills  forlorn  condition,  I  gave  him  a  for- 
mula for  a  certain  liniment  then  in  use, 
known  as  'Dr.  Wilson's  Botanical  Liniment' 
This  Dr.  Wilson-Sands'  Liniment  contains 
LARGE  QUANTITIES  OP  TURPENTINE, 
and  in  color  and  appearance  is  calculated  to 
deceive  when  substituted  for  Dr.  Ward's 
Vegetable  Anodyne  Liniment,  manufactured 
by  J.  R.  Watkins,  of  Winona,  Minnesota.  I 
consider  medicine  made  from  this  Dr.  Wil- 
son receipt  as  entirely  unfit  for  internal  use, 
and  for  such  it  was  never  recommended. 

"On  a  certain  day  of  April,  1892,  in  the  of- 
fice of  Justice  Staley,  in  Charlottesville,  In- 
diana, I  was  shown  this  Wilson  formula 
with  a  certain  'right'  attached,  which  read 
as  follows: 

"  'PENNSYLVANIABURG,  July  16,  1856. 

"  'This  is  to  certify  that  I,  Richard  Ward, 
have  sold  to  J.  H.  Sands  the  whole  sole  right 
of  Minnesota  territory,  to  make  and  sell 
"Ward's  Liniment"  R.  Ward.' 

"I  hereby  denounce  in  the  most  unmeasured 
terms  every  word  of  the  above,  including  the 
signature,  as  a  FRAUD  and  a  FORGERY. 
(Meaning  thereby  and  intending  to  convey 
the  impression  that  these  plaintiffs  had  un- 
lawfully forged  the  written  instrument  above 
referred  to  as  a  'right,'  and  meaning  that 
these  plaintiffs  had  forged  the  signature  at- 
tached thereto.)  It  Is  not  my  handwriting, 
nor  did  I  ever  authorize  any  one  to  write  it 
for  me.  I  also  know  tliat  the  name  'Wil- 
son's' In  the  formula  has  been  changed  to 
read  'Ward's.' 

"I  take  this  opportunity  to  inform  the  pa- 
trons of  DR.  WARD'S  VEGETABLE  ANO-' 
DYNE  LINIMENT  that  I  recognize  J.   R. 
WATKINS,  OF  WINONA,  MINNESOTA,  as 
my  sole  and  only  successor  to  all  the  rights 
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I  tivcr  had  In  Ward's  Celebrated  Untment; 
aud  that  I  have  made  over  to  said  J.  R. 
W  ATKINS,  In  due  form,  the  WORLD-WIDE 
RIGHT  to  use  my  name  as  a  TRADE-MARK 
in  connection  with  a  full  line  of  medicines, 
and  that  I  have  never  authorised  any  one 
else  to  BO  use  my  name. 

"I  have  no  personal  interest  In  making  the 
above  statement,  except  to  further  the  ends 
of  justice,  and  to  keep  the  public  from  be- 
ing Imposed  upon.  (Meaning  thereby  that 
these  plaintiffs  were  and  are  wrongfully  and 
fraudulently  deceiving  and  Imposing  upon 
the  public  In  the  course  of  their  trade  and 
business  hereinabove  referred  to.) 

"Richard  Ward. 

"Signed  In  the  presence  of 
"W.  R.  McGRAW, 
"B.  F.  STINGER, 
"Witnesses." 


"STATE  OF  INDIANA,  County  of  Hancock 


"Before  me,  a  Justice  of  the  peace,  per- 
sonally appeared  Richard  Ward,  who^  beini; 
first  duly  sworn,  acknowledged  that  he  did 
voluntarily  sign  the  foregoing  docnmuit,  and 
that  every  statement  therein  contained  Is 
true,  to  the  best  of  his  knowledge  and  be- 
lief. 

"In  testimony  whereof,  I  have  heretinto 
set  my  hand  and  official  seal,  this  seventh 
day  of  February,  A.  D.  1893. 

"STLVANDS  C.  8TALEY    [Seal.] 
"Justice  ot  the  Peacsi," 

Exhibit  B, 

"BEWARE  OF  COUNTERFEITS 
And  Base  and  Dangerous  Imitations  of  our 

well-known 

DR.  WARD'S  VEGETABLE  ANDOYNH 

LINIMENT. 

''I  take  this  opportunity,  with  deep  regret 
and  In  sheer  self-defense,  to  expose  to  the 
public  the  actions  of  a  certain  firm  hailing 
from  the  village  of  Plalnvlew,  where  I  for- 
merly resided,  and  who  claims  the  'right'  to 
make  and  sell  'Dr.  Ward's  Liniment'  In  the 
state  of  Minnesota.  The  fact  has  been 
known  to  all  who  reside  In  their  neighbor^ 
hood  that  for  several  years  Landon  &  Bur- 
chard  have  been  preying  upon  the  well- 
earned  reputation  of  our  liniment  Finally 
the  matter  came  before  the  court  at  Waba- 
sha in  November,  1S91,  when  L.  &  B.  were 
found  guilty,  and  Judgment  given  to  us  on 
common-law  grounds.  Also,  they  were  left 
In  for  all  costs  and  disbursements,  which 
probably  will  aggregate  but  IltUe  less  than 
$1,000.  The  court  enjoins  them  from  seU- 
Ing  their  liniment  in  bulk,  or  as  'Hoffman's 
Anodyne,'  or  in  bottles  with  wrappers  sim- 
ilar to  ours,  or  substituting  the  same  for  our 
liniment,  or  to  in. any  way  deceive  the  pub- 
lic and  make  them  believe  they  are  getting 
goods  of  our  manufacture.  Furthw,  the 
court  finds  that  the  formulas  of  the  two 


medicines  In  question  are  not  tbe  same.     I 

have  a  copy  of  their  formula,  and  note, 
among  other  radical  dlflereBces  from  oar 
formula  (which  Is  private  and  undladosed). 
one  and  one-half  gallons  of  turpentine  to  tbe 
barrel  of  their  liniment  This  formula,  that 
L.  and  B.  advertise  as  'genuine'  waa  ob- 
tained by  them  through  an  (Ad-time  neigh- 
bor of  lUchard  Ward,  and  Is  one  discarded 
by  bim  (Ward)  about  forty  years  ago.  This 
man  claims  to  have  bought  in  lS66v  the  for- 
mula and  the  right  to  use  said  Ward's  ntuoe 
In  connection  with  the  manof  actsre  and  Sale 
of  this  liniment  in  Minnesota  for  tbe  mag- 
nificent sum  of  $5.00.  However,  please  bear 
In  mind  that  this  mitter  is  still  In  court, 
and,  should  tbe  supreme  court  sustain  our 
trade-mark,  may  yet  prove  a  very  serious 
matter. 

'^ours,  for  fair  and  square  dealing, 

"J.  B.  WATKINS, 
•Troprietor  of  Dr.  Ward's  Vegetable 
"Anodyne  Liniment 

"WlBona,  Minn.,  February  15,  1882." 

Exhibit  a 

-PR.  WARD'S 
"Registered  Trade-Mark  No.  23,585. 

"DR.  WARD'S 
"Registered  Trade-Marie  Na  23,885. 
"CAUTION:  Both  of  the  above  trade- 
marks have  been  reglstwed  In  the  United 
States  patent  office,  at  Wastalngton,  D.  C. 
Any  Infringement  will  be  promptly  prose- 
cuted in  the  U.  S.  courts.  Take  timely  vraxit- 
Ing." 

Pfau  &  Toung  and  Brown  &  Abbott,  for 
appellant  Flnkelnburg  &  Lees  and  P. 
Fltzpatrldc,   for  respondents. 

COLLINS,  3.  This  was  an  action  tor  li- 
bel In  which  plaintiffs  had  a  verdict  Tbe 
appeal  Is  from  an  order  denying  defendant's 
motion  tar  a  new  trtaL  Fire  separate  causes 
of  action  were  set  out  In  tbe  complaint,  but 
at  the  trial  the  second  and  fifth  were  aban- 
doned. Pending  a  hearing  in  this  court  of 
another  case  between  these  same  parties,  re- 
ported In  52  Minn.  389,  and  64  N.  W.  193, 
the  defendant  published  a  circular  (E<xhibit 
B)  relating  to  the  manufacture  and  sale 
of  the  liniment  mentioned  In  that  case,  in 
which  manufacture  and  sale  plaintiffs  were 
then  engaged.  The  plaintiffs,  claiming  this 
publication  to  be  libelous,  made  it  the  foim- 
datlon  for  their  first  cause  of  action.  Later, 
defendant  Issued  and  published  another  cir- 
cular (Exhibit  A)  of  the  same  imiwrt,  and 
relating  to  the  same  subject,  and  this  publi- 
cation is  made  the  basis  for  the  third  cause 
of  action.  Soon  afterwards,  defendant  sent 
to  certain  persons  who  were  pnrchatdng  Dr. 
Ward's  liniment  from  plaintiffs  a  notice 
(Exhibit  C)  rtiatb>g  to  such  liniment  which 
notice  the  latter  claim  was  a  libel  on  their 
property  rights,  and,  alleging  special  dam- 
ages, they  made  these    acta    tbelr  fourth 
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cause  of  action.  The  defendant  admitted 
that  these  circulars  and  the  notice  -were  pub- 
lished and  sent  ont  of  and  concerning  the 
plaintiffs.  At  the  trial  his  juatlflcation  was 
that  the  statem^its  contained  In  the  clrcatars 
and  notice  were  troe,  and  also  that  they 
were  privileged  In  thetir  character. 

1.  The  first  question  is  whether  the  circa- 
lars  refeiTed  to  in  the  first  and  third  catisee 
of  actioa  were  Ubelons  pa  ae.  The  court 
Itelow  duirged  the  Jury  that  they  were.  Both 
bad  the  same  displayed  headlines,  as  fol- 
lows: "Beware  of  Counterfeits  and  Base 
and  Dangerous  Imitations  of  Our  WeU- 
Known  Dr.  Ward's  Vegetable  Anodyne  Llnl- 
ment."  Then  followed  direct  as  well  as 
covert  references  to  the  plaintiffs,  whereby 
tli««  was  charged  upon  them  base  and  dis- 
honest practices  and  conduct  in  the  manu- 
facture and  sale  of  what  was  known  as  "Dr. 
Ward's  Liniment."  As  was  said  by  the 
court  below,  the  headllmes  are  an  Important 
part  of  ine  publication,  and  cannot  be  dla»- 
regarded,  for  uiey  often  readw  a  publication 
libelous  on  its  face  which  without  them 
might  not  necessarUy  be  so.  Hayes  t. 
Press  Co.,  127  Pa.  St  642,  18  Aa  SSL  See, 
also,  other  cases  cited  in  note  to  McAllister 
V.  Press  Co.,  15  Am.  St  Rep.  347  (Mich.) 
43  N.  W.  431.  In  these  headings  to  publi- 
cations we  fl«<inently  find  the  "sting."  Tak- 
ing those  in  question  with  the  language  used 
in  tbe  body  of  each  circular,  we  think  it 
clear  that  they  are  reasonably  capable  of 
but  one  meaning;  namely,  that  plaintiffs 
were  guilty  of  wrongfully  and  fraudulently 
counterfeiting  and  Imitating  the  liniment 
made  and  sold  by  the  defendant,  and  were 
engaged  In  base  and  dishonest  efforts  to 
palm  it  off  on  tbe  public  as  the  genuine  ar- 
ticle. 

2.  Tbe  notice  the  circulation  of  which  was 
made  the  foundation  for  the  fourth  cause 
of  action  contained  fac  similes  of  what  de- 
fendant claimed  were  his  trade-marks  (two 
in  number)  for  Dr.  Ward's  medicines,  to- 
gether with  a  caution  that,  as  each  had 
been  registered,  any  infringement  thereupon 
would  be  promptly  prosecuted,  and  to  "take 
timely  warning."  The  plaintiffs  claimed  that 
this  was  a  slander  of  title,  and  the  complaint 
embraced  all  allegations  necessary  to  sustain 
an  action  of  this  nature,  and  there  was  evi- 
dence tending  to  support  the  allegations.  The 
Jury  was  charged  that  Exhibit  C  was  oat  a  li- 
bel on  its  face,  and,  with  proper  instructions 
as  to  what  would  amount  to  a  slander  on  the 
right  ortitleplaintiffs  had  to  manufacture  and 
sell  Dr.  Ward's  liniment,  and  that  special 
damages  must  be  shown  to  entitle  them  to 
recover  on  this  cause  of  action,  the  ques> 
tlon  was  sabmltted.  This  was  correct  With 
tbese  remarks  we  have  disposed  of  all  as- 
signments of  error  bearing  on  the  conten- 
tion of  defendant's  counsel  that  the  com- 
plaint failed  to  state  facts  sufficient  to  con- 
stitnte  a  cause  of  action  in  any  of  its  parts. 

3.  Counsel  for  defendant  urge  that  there 


was  error  In  tbe  admission  of  evidence  tend- 
ing to  show  a  falling  off  in  plaintiffs'  sale 
after  the  publications.  Under  proper  allega- 
tions in  the  complaint,— and  there  were  such 
in  this,— evidence  of  general  diminution  of 
profits  and  a  loss  of  trade  Is  admissible  in 
an  action  toe  Itbd.  Newel,  Defam.  8G4; 
Staikle,  Slasd.  &  L<.  426,  647.  When  the 
injury  complained  of  is  a  loss  of  trade  in 
ordinary  cases  from  a  libel,  a  general  alle- 
gation of  such  loss  Is  suflSclent  and  such 
allegation  may  be  supported  by  evidence  of 
such  general  loss.  Weiss  v.  Whittemore,  28 
Mich.  366;  Bergmann  v.  Jones,  94  N.  Y.  51. 
Tbe  trial  court  did  not  err  in  tills  respect 

4.  Defendant  offered  to  show  by  one  of 
his  witnesses  that  while  one  of  plaintiffs' 
agents  was  selling  the  liniment  made  by 
them,  and  prior  to  the  publication  of  the 
first  circular,  the  agent  represented  to  the 
witness  that  he  was  an  agent  for  defeuuant, 
and  selling  liniment  for  him;  that  the  wit- 
ness had  used  defendant's  liniment  for  years; 
and  that  be  purchased  a  bottle  relying  upon 
these  representations.  The  evidence  was  ex- 
cluded, and  this  Is  made  the  subject  of  the 
tenth  assignment  of  error.  The  court  held- 
tbe  evidence  Inadmissible,  unless  it  was  first 
shown  that  plaintiffs  autluiriaed  the  al- 
leged misconduct,  or  unless  it  was  first 
shown  that  defendant  bad  been  Informed  of 
It  before  be  published  the  circular.  We  need 
not  decide  whether  tbe  first  part  of  the  al- 
ternative proposition  was  right  or  wrong,  for. 
If  either  party  was  prejudiced  by  It,  it  was 
the  plaintiffs,  not  the  defendant  The  lat- 
ter part  of  the  proposition  was  strictly  cor- 
rect If  the  proposed  evidence  was  admis- 
sible at  alt,  It  was  on  the  question  of  privi- 
lege. If  the  defendant  did  not  know  of  this 
Improper  conduct  on  the  part  of  the  plain- 
tiffs' agent  when  he  sent  out  the  circular, 
be  was  not  prompted  or  Induced  thereby  to 
act  He  could  not  have  believed  In  or  re- 
lied upon  statements  and  acts  of  which  be 
had  no  knowledge.  Tbe  misconduct  of  the 
agent  did  not  influence  defendant  to  make 
the  defamatory  charge  found  in  tiie  clrculcu, 
and  tbe  offered  testimony  in  no  manner  tend- 
ed to  prove  that  It  was  made  in  good  faith 
and  in  the  honest  belief  that  it  was  true. 
For  tbese  reasons  it  was  Inadmissible,  with- 
out a  further  showing.  Quinn  v.  Scott,  22 
Minn.  466.  As  a  matter  of  fact,  defendant 
did  produce  evidence  going  to  show  that  be- 
fore he  issued  the  circular,  he  was  informed, 
believed,  and  acted  upon  Information  which 
had  come  to  him  of  the  same  general  na- 
ture as  that  proposed  to  be  shown. 

5.  When  charging  the  Jury,  the  court  gave 
several  of  defendant's  requests  pertaining  to 
privileged  communications,  with  the  qual- 
ification, however,  that  to  be  privileged,  a 
communication  or  publication  must  be  rel- 
evant and  proper  to  the  facts  in  hand.  Un- 
questionably, it  was  defendant's  right  to 
send  out  circulars  containing  such  language 
as  would  advise  his  customers  and  put  th( 
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on  their  guard  against  imitations,  but  the 
right  or  privilege  was  limited  to  the  reason- 
able necessities  of  the  case.  He  had  no 
right  to  include  in  such  circulars  irrelevant 
and  libelous  matter,  not  warranted  by  the 
circumstances  which  had  called  him  out. 
A  publication  which  goes  beyond  the  occa- 
flion  exceeds  the  privilege.  Qulnn  v.  Scott, 
supra.  This  was  the  substance  of  the  quali- 
flcatlon,  and  the  court  was  clearly  right; 
Aud,  under  the  testimony,  the  question 
whether  or  not  thecommunications  were  priv- 
ileged was  for  the  Jury,  not  for  the  court 

We  see  no  error  in  any  of  the  rulings  of 
the  court  when  receiving  evidence,  and  it  Is 
apparent  that  the  law  of  the  case  was  sub- 
mitted to  the  Jury  in  an  exceedingly  concise 
and  accurate  manner.     Order  afSrmed. 

The  CHIEF  JUSTICE,  having,  as  district 
Judge,  tried  the  case  below,  did  not  sit 


ADAMSON  V.  MEISTBR. 

<Sapreme  Court  of  Minnesota.    May  23,  1895.) 

INBOLVESOT— Appointment  of  Beceivxr. 

Upon  a  petition  made  to  a  judge  of  the 
district  court  for  the  appointment  of  a  receiver  In 
insolvency  proceedings,  it  did  not  appear  that  the 
debtor  was  insolvent,  nor  that  he  had  concealed  or 
removed  or  disposed  of  any  of  his  property  with 
intent  to  delay  or  defraud  his  creditors.  Held, 
that  the  judge  was  justified  in  refusing  to  make 
«uch  an  appointment. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Charles  M.  Pond,  Judge. 

Action  by  Alvan  A.  Meister  against  Wil- 
liam H.  Adamson.  Plaintiff  had  judg- 
ment, and,  after  levy  of  execution  and  re- 
turn thereof  unsatisfied,  plaintiff  applied 
for  the  appointment  of  a  receiver  for  de- 
fendant From  an  order  denying  the  appli- 
cation for  a  receiver,  plaintiff  appeals.  Af- 
firmed. 

Mathew  Gallagher,  for  appellant  A.  P. 
Loom  is,  for  respondent. 

BUCK,  J.  Meister  recovered  a  Judgment 
against  Adamson  on  the  27th  day  of  No- 
vember, 18&1,  In  the  district  court  of  Henne- 
pin county,  for  the  sum  of  $228.85,  and  caus- 
ed execution  to  be  issued  thereon,  which 
was  returned  forthwith  unsatisfied  by  the 
sheriff  of  said  county.  Meister  then  on  the 
28th  day  of  November,  1894,  instituted  sup- 
plementary proceedings,  and  a  referee  was 
appointed,  who  took  Adamson's  testimony, 
which  was  presented  to  the  judge  of  the 
district  court  by  Meister  on  the  12th  day  of 
December,  1894,  and  he  petitioned  for  the 
appointment  by  the  court  of  a  receiver  of 
all  the  property  and  effects  of  Adamson. 
No  other  evidence  was  presented,  and  the 
judge  refused  to  make  such  appointment  on 
the  ground  that  it  did  not  appear  that  Ad- 
amson was  indebted  to  any  one  else,  and 


that,  during  all  the  time  the  proceedings 
were  pending  against  him  on  behalf  of 
Meister,  Adamson  had  openly  in  bis  posses- 
sion a  large  amount  of  personal  property, 
consisting  of  mortgages,  notes,  and  other 
chattel  securities,  which  were  conceded  to 
be  several  times  in  valne  the  amount  of 
Mclster's  judgment  and  that  such  property 
was  open  and  present  for  Meister  to  levy 
upon  under  his  execution.  If  he  desired  so  to 
do.  While  Adamson  disclaimed  ownership 
In  the  property.  It  was  in  his  possession  and 
visible,  and  was  handled  and  nsed  by  bim  in 
his  business.  The  fact  that  Adamson  claim- 
ed that  the  property  belonged  to  his  brother 
and  sister  while  he  was  using  It  oi)enly  in 
his  business  would  not  be  a  concealment  of 
It  under  the  meaning  of  the  Insolvent  law. 
Although  the  petition  for  the  appointment 
of  a  receiver  was  made  after  the  return  of 
the  execution  nulla  bona,  yet,  upon  the  ev- 
idence submitted  to  the  judge.  It  did  not 
appear  that  Adamson  was  Insolvent  As  it 
did  not  appear  that  he  had  concealed,  dis- 
posed of,  or  removed  any  of  his  property,  or 
made  any  attempt  to  do  so,  with  Intent  to 
delay  or  defraud  his  creditors,  and  It  did  not 
appear  that  he  was  Insolvent  and  It  fur- 
ther appearing  that  Meister  could  proceed 
directly  against  the  property  without  Invok- 
ing the  more  expensive  machinery  of  a  re- 
ceivership in  insolvency  proceedings,  the 
Judge  was  fully  justified  In  refusing  to  ap- 
point a  receiver.    Order  affirmed. 

CANTY,  J.  I  concur  on  the  ground  that, 
while  It  appeared  that  Adamson  had  con- 
cealed and  disposed  of  bis  property.  It  did 
not  appear  that  he  bad  done  so  for  the  pur- 
pose of  defrauding  his  creditors.  The  evi- 
dence tended  to  prove  that  he  had  done  so. 
not  for  the  purpose  of  defrauding  his  cred- 
itors, but  for  the  purpose  of  evading  the 
usury  laws  In  his  business  of  loaning  money. 


TUTTLE  V.  CHICAGO,  ST.  P.,  M.  &  O.  RT. 
CO.  (two  cases). 

(Supreme  (Jourt  of  Minnesota.     May  27,  1895.) 
Public  Lands  —  Qbant  of  Railroad  Rioht  or 

Wat— ElBCTMENT— SOFPICIESOT  OF  EviDB.<;cx. 

L  Under  the  act  of  congress  of  Manji  3. 
1857,  commonly  known  as  the  ^'Land-Grant  Act." 
and  ue  acts  of  the  legislative  assembly  of  the  ter 
ritcry  of  Minnesota  Incorporating  the  Root  River 
Valley  &  Southern  Minnesota  Railroad  Com- 
pany, sudh  corporation  was  authoriced  to  appro- 
priate a  right  of  way,  for  the  lines  of  railway  to 
De  constructed  by  it,  over  the  public  lands  of  the 
United  States,  except  as  to  lands  reserved  or  dis- 
posed of  at  the  time  sach  right  of  way  should 
be  actually  located. 

2.  That  after  such  location  of  snch  tigjit  o( 
way,  by  such  corporation  or  its  succeasors  in  in- 
terest any  persou  purchasing  or  acquiring  from 
the  United  States  land  with  notice  of  the  location 
of  such  right  of  way  thereon  took  hia  title  sub- 
ject to  suoi  right  of  way.  Simonaon  v.  Thomp- 
son, 25  Minn.  450,  followed. 

3.  Tliat  the  evidence  in  this  case  required  a 
finding  to  the  effect  that  the  defendant  la  the  suc- 


Digitized  by 


Uoogle 


Minn.) 


TUTTLE  V.  CHICAGO,  ST.  P.,  M.  &  0»  BY.  CO. 


619 


cessor  ia  Interest  as  to  the  demanded  preoUKa  cf 
the  Root  River  VaUey  &  Southern  Minneaota 
Railroad  Company. 

4.  Evidence  farther  considered,  and  held  that 
the  finding  of  fact  hj  the  trial  court  to  the  eSect 
that  the  plaintiffs  are  the  owners  and  entitled  to 
the  poesesfion  of  the  demanded  premises  ia  not 
sustained  by  the  evidence. 
(Syllabos  by  the  Oonrt) 

Appeal  from  district  court.  Nobles  county; 
P.  E.  Brown,  Judge. 

Separate  actions  by  Amos  B.  Tuttle  and 
Fannie  A.  Tuttle  against  the  Chicago,  St 
Paul,  Minneapolis  &  Omaha  Railway  Com- 
pany to  recover  land.  From  an  order  In 
each  case  denying  a  new  trial  after  a  ver- 
dict for  plalntUt,  defendant  appeals.  Re- 
versed. 

S.  L.  Perrln  and  Lorln  Cray,  tor  appellant 
Danld  Rohrer,  (or  respondents. 

START,  C.  J.  The  subject-matter  of  these 
acUons  Is  a  strip  of  Und  100  feet  In  width 
over  and  along  the  S.  W.  %  of  section  8,  In 
township  102,  R.  89,  In  Nobles  county,  which 
for  many  years  has  been  In  the  possession 
of  the  defendant,  and  used  by  It  as  a  part 
of  Its  right  of  way.  The  plaintiff  Amos  E. 
Tuttle  claims  to  own  and  be  entitled  to  the 
possession  of  so  much  of  such  right  of  way 
as  Is  upon  the  west  half  of  such  quarter 
section.  He  holds  the  patent  title  to  such 
west  half,  which  had  Its  Inception  In  a 
homestead  entry  made  on  November  17, 
1871.  A  previous  declaratory  statement  had 
been  filed  October  2,  1871,  alleging  settle- 
ment on  September  14,  1871,  which  was  sniv 
rendered  November  17,  1871.  The  plaintiff 
Fannie  A.  Tuttle  claims  to  be  the  owner  of 
and  entitled  to  the  possession  of  so  much  of 
the  right  of  way  as  Is  upon  the  east  half 
of  such  quarter  section.  She  holds  the  pat< 
ent  title  to  such  east  half,  which  had  Its 
Inception  January  1,  1879.  Separate  actions 
were  brought  by  the  plalntlCts  to  recover  the 
possession  of  so  much  of  such  right  of  way 
as  Is  claimed  by  them  respectively.  The 
complaints  allege  title  In  the  plaintiffs,  with- 
out disclosing  the  source  thereof,  and  the 
answers  deny  the  title  of  the  plaintiffs,  and 
allege  title  in  the  defendant  The  causes 
were  tried  by  the  court  without  a  Jury.  The 
first  finding  of  fact  In  each  case  was  to  the 
effect  that  the  plaintiff  Is  the  owner  and  &a.- 
tltled  to  the  possession  of  the  demanded 
premises,  and  Judgment  was  ordered  for  the 
plaintiff.  From  an  order  in  each  case  d«iy- 
Ing  its  motion  for  a  new  trial,  the  defendant 
appealed. 

We  find  It  necessary  to  discuss  and  decide 
but  a  single  question,  which  is  common  to 
and  decisive  of  both  appeals.  This  question 
is,  does  the  evidence  sustain  the  finding  of 
tbe  court  to  the  effect  that  the  plaintiff  is 
ibe  owner  and  entitled  to  tbe  possession  of 
tbe  demanded  premises?  The  undisputed 
evidence  shows  that  the  defendant  Is  the 
saccesBor  in  Interest  as  to  these  premises  of 
tbe  St.  Paul  &  Sioux  City  Railroad  Company 


(Sp.  Laws  1881,  c.  228);  that  the  latter  com- 
pany was  the  successor,  in  Hke  manner,  of 
the  Sioux  City  &  St  Paul  RaUroad  Compa- 
ny; and  that  this  last-named  company  was, 
in  lllie  manner,  through  several  Intermediate 
corporations,  the  successor  of  the  Root  River 
Valley  &  Southern  Minnesota  Railroad  Com- 
pany, which  was  one  of  the  beneficiaries  of 
the  land-grant  act  of  congress  of  March  8, 
1857.  Bdger.  R.  B.  Laws,  82.  The  act  of 
incorporation  of  the  Root  River  &  Southern 
Minnesota  Railroad  Company,  and  subse- 
quent acts,  provided  that  It  should  have  a 
right  of  way  upon,  and  might  appropriate  to 
its  own  use  and  control  for  the  purpose  of 
Its  railroad,  land  not  exceeding  200  feet  in 
width  throughout  its  entire  length.  Edger. 
R.  R.  Laws,  448.  This  grant  of  a  right  of 
way  is  similar  in  all  substantial  respects  to 
the  one  made  to  the  Minnesota  &  Pacific 
Railroad  Company  in  its  act  of  incorporation 
(Edger.  R.  R.  Laws,  120),  which  this  court 
construed  in  the  case  of  Slmonson  v.  Thomp- 
son, 25  Minn.  450,  and  held  that  it  and  the 
land-grant  act  of  March  8,  1857,  conferred 
upon  the  railroad  company  a  right  of  way, 
(or  the  lines  of  railway  to  be  constructed  by 
it,  over  the  public  lands  of  the  United  States, 
and  that  after  the  actual  location  of  such 
right  of  way  by  the  railroad  company  any 
person  purchasing  from  the  United  States 
any  of  the  public  lands  with  notice  of  such 
location  therein  took  his  patent  subject  to 
such  right  of  way.  This  grant  of  a  right  of 
way  over  the  public  lands  gave  the  railroad 
company  no  right  over  lands  already  dis- 
posed of,  at  the  time  of  the  actual  location 
of  Its  right  of  way,  but  as  to  all  persons  ac- 
quiring an  Interest  in  the  public  lands,  with 
notice  of  the  location  of  the  right  of  way 
thereon,  the  title  of  tbe  company  to  the  right 
of  way  was  paramount  to  any  title  they 
could  acquire  in  the  land.  It  was  not  a  con- 
dition to  the  acquisition  of  such  title  by  the 
company  that  it  should  file  a  map  of  the 
location  of  Its  line.  Slmonson  v.  Thompson, 
25  Minn.  450;  Coleman  v.  Railway  Co.,  38 
Minn.  260,  36  N.  W.  638;  Radke  v.  Railroad 
Co.,  39  Minn.  262,  39  N.  W.  624.  Thus  in 
Slmonson  v.  Thompson  the  plaintiff  on  June 
18,  1870,  made  a  homestead  entry  on  the 
land  in  question  in  that  case,  and  on  August 
23,  1876,  he  received  a  patent  therefor,  but 
April  30,  1870,  the  railroad  company  located 
its  right  of  way  and  constructed  its  line  over 
tbe  land,  and  on  September  24,  1870,  more 
than  three  months  after  the  homestead  en- 
try, first  filed  its  map  of  the  location  of  Its 
line;  and  the  court  held,  as  we  have  already 
indicated,  that  tbe  patent  title  was  subject 
to  the  right  of  way.  This  decision  has  never 
been  questioned,  but  has  been  repeatedly  fol- 
lowed, and  is  accepted  as  the  law  of  this  case. 
Now,  if  the  defendant's  right  of  way  over  the 
quarter  section  in  question  In  this  case  was  lo- 
cated thereon  and  occupied  prior  to  the  mak- 
ing of  the  entries  thereof  upon  which  pat- 
ents were  Issued,  all  persons  acquiring  any 
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Interest  In  the  quarter  section  bad  notice  of 
such  location,  and  tlie  plaintiffs  bold  tbe  pat- 
ent title  subject  to  the  defendant's  rigrht  of 
way.  Tbe  uncontradicted  evidence  tends  to 
show  that  the  right  of  way  was  ttotb  located 
and  occupied  prior  to  Septeinl>er  1,  1871, 
and  before  the  inception  of  the  title  of  either 
of  the  plaintiffs.  Such  being  tbe  uncontra- 
dicted evidence  as  to  the  time  of  tbe  locaticm 
and  occupancy  of  the  right  of  way,  it  fol- 
lows that  tbe  finding  of  the  trial  court  to  the 
effect  tliat  tbe  plaintiffs  are  the  owners  and 
entitled  to  the  possession  thereof  is  not  siis- 
tained  by  the  evidence. 

2.  The  plaintiffs  claim  tliat  the  evidence 
tending  to  show  defendant's  title  was  not 
admissible,  because  tbe  patent  is  conclasive 
evldencie  of  title  in  fee,  and  cannot  be  Im- 
peached; and,  further,  ttiat  tlie  d^endant, 
having  pleaded  a  legal  title,  cannot  show  an 
equitable  one.  Without  conceding  or  deny- 
ing the  correctness  of  the  asserted  legal  prop- 
'  OBitions,  the  short  answer  to  tbe  claim  is 
that  the  evidence  tends  to  show  a  legal  title 
in  the  defendant  to  the  right  of  way,  by  a 
grant  thereof,  which  had  become  vested  b} 
location  and  occupancy,  before  the  inception 
of  plaintiffs'  title,  and  that  the  subsequent 
grant  or  patent  of  the  same  land  is  neoes- 
sarily  subject  to  the  first  grant.  Slmoneon 
V.  Thompson,  supm.  Orders  appealed  from 
are  reversed,  and  a  new  trial  granted  in 
each  case. 

BUCK,  X,  absent,  and  took  no  part  in  tbe 
decision. 


I/BNNOK  et  al.  v.  WHITE. 
(Supreme  Court  of  Minnesota.    May  23,  1895.) 
Cjectueitt — SurriciEHCT  or  Bvidsncb. 
Order  denying  a  new  trial  reversed  npon 
the  ground  that  me  verdict  was  not  justified  by 
the  evidence. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Charles  B.  Elliott;  Judge. 

Action  in  ejectment  by  Mary  B.  Lennon 
and  others  against  James  H.  White.  There 
was  a  verdict  for  plaintiffs,  and  a  new  trial 
denied.    Defendant  appeals.     Reversed. 

Lawrence,  Truesdale  &  Corriston,  for  ap- 
pellant  Child  &  Fryberger,  for  respondents. 

BUCK,  J.  This  is  an  action  in  ejectment, 
brought  by  the  widow  and  heirs  of  Jolm  O. 
Lennon  against  tbe  defendant  to  recover 
possession  of  certain  real  estate  situate  in 
Hennepin  county,  and  also  to  recover  dam- 
ages for  withholding  tbe  premises.  It  is  ad- 
mitted by  the  pleadings  that  John  Q.  Lennon 
was  the  owner  of  the  property  in  question 
on  the  22d  day  of  November,  1877.  The 
plaintiffs  claim  that  John  O.  Lennon  never 
executed  a  certain  warranty  deed  dated  No- 
vember 22,  1877,  nor  the  quitclaim  deed  of 


the  25th  day  of  March,  1881;  and  also  claim 
that  Lennon  was  physically  unable  to  exe- 
cute the  warranty  deed  of  1877,  by  reason 
of  having  suffered  from  a  stroke  of  paralysis 
on  November  9,  1877,  and  they  attack  tbe 
quitclaim  deed  of  March  25,  1881,  by  disput- 
ing the  genuineness  of  the  signature.  The 
defendant  claims  title  through  several  mesne 
conveyances,  among  which  are  the  two  in 
controversy,  but  no  attacks  are  made  upon 
the  other  deeds.  The  warranty  deed  pur- 
ports to  be  made  by  John  G.  I^iennon  and 
Mary  B.  Lennon,  his  wife,  to  David  B. 
Kelckerbacker,  for  the  consideration  of  $1,- 
6(X).  John  G.  Lennon  signs  by  making  ills 
matk,  and  Mary  B.  Lennon  signs  by  William 
H.  Chamberlain,  her  attorney  in  fact  The 
witnesses  to  the  deed  are  S.  A.  Beed  and  C. 
K.  Christophersen,  and  the  aclmowledgment 
is  taken  in  due  form  before  S.  A.  Beed,  a 
notary  public  in  Hennepin  county,  Minn., 
with  notarial  seal  attached;  and  the  deed 
was  recorded  November  22,  1877,  in  book  S6, 
on  page  404,  in  the  office  of  tbe  register  of 
deeds  of  Hennepin  county.  The  quitclaim 
deed  at  March  25,  1881,  runs  from  John  O. 
Lennon  and  Mary  B.  Lennon,  his  wife,  to 
Thomas  J.  Buxton.  The  consideratioo  nam- 
ed is  $50,  and  purports  to  be  signed  by  Jolm. 
G.  Lennon  personally,  and  by  Mary  B.  Len- 
non, through  W.  H.  Chamberlain,  her  attor- 
ney in  fact.  The  witnesses  to  tbe  deed  nn 
H.  E.  Day  and  John  B.  Atwater,  and  the 
acknowledgment  in  dne  form  npon  the  deed 
was  taken  before  John  B.  Atwater,  a  notary 
public  of  Hennepin  comity,  whose  notarial 
seal  was  duly  attached,  and  a  deed  recorded 
April  8,  1881,  in  Book  74  of  Deeds,  on  page 
626,  in  the  office  of  the  register  of  deeds  of 
Hennepin  county.  The  pow^  of  attsmej 
from  Mary  B.  Lennon  to  William  H.  Cham- 
Iterlain  to  sell  her  real  estate  was  executed 
November  0,  1877,  duly  witnessed  by  I.  At- 
water and  R.  W.  Cnmmlngs,  and  aclcoowl- 
edged  before  the  latter  person  as  a  notary  pub- 
lic, and  his  notarial  seal  duly  attached,  and 
recorded  November  22,  1877.  Tbe  ease  was 
tried  before  a  Jury,  and  special  findings  were 
submitted.  Tbe  Jury  found  that  John  G. 
Lennon  did  not  execute  either  tbe  vrarranty 
or  quitclaim  deed.  Thereupon  the  defend- 
ant made  a  motion  upon  m  Urates  of  the 
coart  and  stenographer  that  the  special  find- 
ings and  verdict  for  the  plaintiffs  t>e  set  aiddev 
and  for  judgment  for  the  defendant  not- 
withstanding the  verdict  npon  tbe  ground 
that  such  verdict  was  contrary  to  tbe  aadls- 
puted  evidence,  and  not  justified  by  law. 
He  also  asked  that  the  findings  and  verdict 
of  the  Jury  be  set  aside,  and  a  new  trial  be 
granted,  for  tbe  same  reasons,  and  for  error* 
of  law  occurring  at  the  trial,  and  duly  ex- 
cepted to  by  the  defendant  This  court 
held,  in  Morrison  v.  Porter,  35  Minn.  425,  29 
N.  W.  54,  "that  clear  and  convlncinfr  proof 
is  required  to  oppose  the  statutory  authenti- 
cation by  which  the  proof  of  deeds  is  estab- 
lished."   This  doctrine   la  supported  by  » 
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large  numlxi'  of  authorities,  notably  by  that 
of  Insurance  Oo.  v.  Nelson,  103  U.  8.  644; 
Howland  v.  Blake,  97  U.  S.  624.  In  the  lat- 
t»  case  the  court  said:  "The  burden  rests 
upon  the  moring  party  of  overcoming  the 
strong  presumption  arising  from  the  terms 
of  a  written  instrument.  If  the  proofs  were 
doubtful  and  unsatisfactory,  if  there  Is  a 
failure  to  overcome  this  presumption  by  tes- 
timony entirely  plain  and  convincing  beyond 
reasonable  controversy,  the  writing  will  be 
held  to  express  correctly  the  intention  of  the 
parties.  A  judgment  of  the  conrt,  a  delib- 
erate deed  or  writing,  are  of  too  much  so- 
lemnity to  be  brushed  away  by  loose  and  In- 
conclusive testimony."  The  certificate  of 
the  acknowledgment  of  a  deed  Imparts  ver- 
ity, and  It  certainly  should  not  be  overcome, 
except  by  very  clear  and  satisfactory  evi- 
dence. Even  though  the  execution  of  the 
Instrument  is  denied  under  oath,  the  certifi- 
cate of  acknowledgment  Is  prima  facie  evi- 
dence of  Its  execution.  Romer  v.  Conter,  53 
Minn,  in,  64  N.  W.  1062.  The  opinion  of 
the  expert  in  this  case  that  the  signature 
was  not  genuine  fell  far  short  of  showing 
that  R  was  a  forgery.  Even  though  John  G. 
Lennon  signed  the  warranty  deed  by  mak- 
ing his  mark  after  his  name  was  written  by 
another  person,  yet,  if  he  acknowledged  the 
execution  of  the  instrument,  he  adopted  the 
8ignat\ire,  and  made  it  his  own.  Tonlson  v. 
Ghamblln,  8S  III.  878.  See,  also,  Martlnd. 
Conv.  224,  and  cases  there  cited  In  the  notes. 
It  Is  very  plain  that  the  evidence  in  this 
case  falls  to  come  within  the  rules  above 
stated.  The  very  unsatisfactory  evidence  of 
Mary  B.  Lennon,  wife  of  John  G.  Lennon, 
and  of  the  expert  witness  for  plaintiffs,  was 
substantially  all  of  the  testimony  to  uphold 
the  Invalidity  of  the  deeds.  Upon  the  other 
side  the  validity  of  the  deeds  was  testUied 
to  by  several  of  the  witnesses  to  them,  and 
the  notaries  public  who  took  the  acknowl- 
edgments, and  by  Chamberlain,  the  attorney 
In  fact,  who,  as  such,  executed  them  in  be- 
half of  Mrs.  Lennon,  at  the  time  of  the  al- 
leged execution  of  the  same  1>y  Lennon  him- 
self. There  was  also  very  strong  corrobora- 
tive evidence  of  the  valid  execution  of  the 
deeds.  We  think  that  the  evidence  Is  over- 
whelming that  the  deeds  were  valid.  They 
were  regular  upon  their  face,  and  a  good  and 
sofllcient  consideration  appears  to  have  been 
paid  for  the  land  therein  described.  The 
fact  that  for  15  or  more  years  the  premises 
have  been  used  or  under  the  control  of  de- 
fendant, or  parties  other  than  plaintiffs, 
without  any  claim  of  right  thereto  by  plain- 
tiffs, adds  some  weight  at  least  to  sustain  the 
defendant's  theory  of  the  case.  We  say  this 
without  deciding  the  question  of  the  claim 
of  defendant's  title  to  the  premises  by  ad- 
verse possession.  AH  of  these  instruments 
Ijave  been  of  record  since  {be  time  of  their 
«xecutlon,  and,  of  course,  open  to  public  in- 
spection. It  seems  to  us  that  to  charge  that 
-all  of  tlMse  itartles  who  were  witnesses,  and 


the  notaries  and  the  party  who  was  the  at- 
torney in  fact,  and  the  grantees  in  the  deeds 
with  forgery  is  a  most  extraordinary  one; 
and  this  Is  especially  so  in  view  of  the  fact 
that  no  motive  or  Interest  is  charged  why 
they  should  commit  such  acts,  and  there  is 
no  fraud  shown.  The  title  to  real  property 
should  never  depend  upon  such  frail  testi- 
mony as  presents  itself  in  tills  case.  It  will 
be  observed  that  the  attack  is  not  made  up- 
on the  warranty  deed  alone,  made  In  1877, 
but  also  upon  the  quitclaim  deed  made  in 
1881,  the  witnesses  and  acknowledging  offi- 
cer in  each  case  being  different  The  evi- 
dence wholly  falls  to  prove  the  deeds  to  he 
forgeries,  and  the  verdict  of  the  Jutt  is  with- 
out sufficient  proof  to  sustain  it;  and  so 
palpably  and  manifestly  Is  this  the  case  that 
under  the  well-settled  rule  and  practice  of 
this  conrt  the  order  of  the  lower  conrt  deny- 
ing defendant's  motion  for  a  new  trial  must 
be  reversed.  Seabury  v.  Schwarts,  60  Minn. 
9,  52  N.  W.  221;  Smith  v.  Barclay,  49  Minn. 
365,  61  N.  W.  1166.    Order  reversed. 

CANTY,  J.  I  concur  in  the  foregoing  opin- 
ion, not  because  of  any  controlling  weight  or 
verity  to  be  given  to  the  acknowledgments 
to  the  deeds,  or  to  the  ordinary  presumption 
and  the  direct  proof  that  the  alleged  signa- 
tures of  the  grantee  and  witnesses  are  gen- 
uine; but  because  I  regard  as  controlling  the 
following  facts:  During  all  the  time  after 
the  making  of  the  first  deed  and  until  Octo- 
ber, 1886,  when  John  G.  Lennon  died,  this  land 
was  in  the  actual,  open,  and  notorions  ad- 
verse occupancy  of  those  claiming  under  the 
deeds;  that  during  all  of  this  time  after  the 
execution  of  each  deed  It  was  on  record; 
that  during  all  of  this  time  Lennon  lived  in 
the  immediate  vicinity  of  the  land,  and  was 
capable  of  attending  to  his  own  affairs,  but 
never  made  any  claim  to  the  land,  or  paid 
any  taxes  upon  It  It  should  be  held  as  a 
question  of  law  that  these  actions  speak 
louder  than  the  opinions  or  pretended  recol- 
lections of  any  witnesses  as  to  matters 
which  occurred  years  before  the  time  when 
the  testimony  Is  given,  and  completely  de- 
stroy the  effect  of  plaintiff's  evidence  im- 
peaching the  deeds. 


STATE  ex  rel.  OHILDS,  Attorney  General,  v. 
ROUTH. 

(Supreme  Conrt  of  Minnesota.     May  27,  1883.) 

Ibum  of  Health  Offioek— KspSAt.  or  Obnesal 
Law  bt  City  Cbahter. 
Held,  that  so  much  of  the  general  law  re- 
latins  to  local  boards  of  health  (Gen.  St  18&i,  i 
7018)  as  fixi'8  the  health  officers'  term  at  three 
years  was  repealed  as  to  the  city  of  Dulnth  by 
its  charter  (Sp.  Laws  1887,  c.  2),  and  that  since 
such  charter  was  amended  by  Sp.  Laws  1891,  c. 
55,  S  6,  the  term  of  office  of  the  health  officer  of 
the  city  of  Duluth  has  been,   and  now  is,  one 
year  only. 
(Syllahns  by  the  Court.) 
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Original  proceedings  in  quo  warranto  on 
the  relation  of  H.  W.  Chllds,  attorney  gen- 
eral, against  Walter  W.  Routb.  Judgment 
for  defendant. 

H.  W.  Cbllds,  Atty.  Gen.,  and  H.  F.  Greene, 
for  relator.    Page  Morris,  for  respondent 

START,  C.  J.  On  the  first  Monday  of 
April,  1893,  William  G.  Goffe,  a  practicing 
physician,  was  duly  appointed  health  officer 
of  the  city  of  Duluth.  He  accepted  the  of- 
fice, and  continued  to  discharge  the  duties 
thereof  until  March  10,  1895,  when  the  re- 
spondent, Walter  W.  Routh.  who  was  also  a 
practicing  physician,  was,  as  be  claims,  duly 
appointed  such  health  officer  by  a  majority 
vote  of  all  of  the  members  of  the  common 
council  of  racb  city,  by  virtue  of  the  provi- 
sions of  Sp.  liaws  1887,  c.  2,  as  amended  by 
Sp.  Laws  1891,  c.  56,  and  the  health  ordi- 
nance of  the  city,  approved  February  25, 1895. 
The  respondent  thereafter,  by  virtue  of  his 
alleged  appointment,  qualified,  and  entered 
upon  the  duties  of  the  office,  and  took  posses- 
sion thereof  and  of  its  records,  with  the 
approval  of  tbe  city  government  of  the  city 
of  Duluth,  and  now  holds  possession  of  such 
office.  Tbe  relator  claims  that  such  election 
and  appointment  of  tbe  respondent  was  a 
nullity,  because  the  ordinance  under  which 
the  appointment  was  made  is  void,  and  in 
conflict  with  Gen.  St.  1894,  S  T048,  fixing  the 
term  of  tbe  health  officers  of  tbe  state  at 
three  years.  Tbereupmi,  on  tbe  relation  of 
tbe  attorney  general,  tbe  writ  in  this  caae 
was  issued,  requiring  tbe  respondent  to  show 
by  what  authority  be  holds  and  exercises  tbe 
powers  and  duties  of  such  office.  To  the  an- 
swer and  return  of  tbe  respondent  to  such 
writ  the  relator  demurred. 

Was  tbe  term  of  tbe  health  officer  of  the 
city  of  Duluth  at  tbe  time  tbe  respondent 
was  appointed  one  year  or  three  years?  This 
is  the  only  question  presented  by  tbe  de- 
murrer, for,  if  tbe  term  was  for  one  year, 
tbe  respondent  was  legally  appointed,  and  is 
entitled  to  bold  the  office;  but,  if  tbe  term 
was  for  three  years,  he  was  not,  and  is  an 
intruder  into  the  office,  because  In  such  cace 
tbe  term  of  Dr.  Gofte  had  not  then  expired. 
Tbe  term  vAis  for  three  years,  unless  so 
much  of  tbe  general  statute  relating  to  local 
boards  of  health  as  fixes  the  term  of  tbe 
health  officers  at  three  years  has  been  re- 
pealed as  to  tbe  city  of  Duluth  by  subse- 
quent local  legislation.  Tbe  question  is  to 
be  solved  by  an  examination  of  sucb  local 
legislation,  to  ascertain  whether  or  not  it 
has  effected,  as  to  such  city,  a  repeal,  by 
necessary  implication,  of  so  much  of  Gen. 
St  1891,  {  7048,  as  fixes  tbe  t»m.  Tbe  rules 
for  Interpreting  a  special  statute  for  tbe  pur- 
pose of  deciding  whether  it  repeals  by  impli- 
cation a  previous  general  law  are  well  set- 
tled. The  presumption  is  not  to  be  lightly 
indulged  that  the  legislature  has  repealed  by 
tnipllcatlon,  as  respects  a  particular  munic- 
ipality, laws  of  a  general  nature  elsewbere 


in  force  throughout  the  state;  yet  a  charter 
or  special  law,  passed  subsequent  to  a  gen- 
eral law,  and  plainly  irreconcilable  with  it 
will,  to  the  extent  of  tbe  conflict,  operate  as 
a  repeal  of  tbe  latter  by  implication.  Sucb 
repeals  are  not  favored  by  law,  and  should 
be  applied  with  caution.  State  v.  Archibald, 
43  Mbm.  328,  45  N.  W.  606;  1  DHL  Mnn. 
Corp.  8  88.  But  when  a  general  intention  is 
expressed,  and  also  a  particular  one,  which 
is  inconsistent  with  the  general  one,  the  par- 
ticular Intention  shall  be  considered  an  ex- 
ception to  tbe  general  one;  that  is,  where 
a  special  law  which  applies  to  a  limited  dis- 
trict,—as  a  city,— conflicts  with  a  previous 
general  law,  tbe  latter  yields  to  tbe  former. 
Tiemey  v.  Dodge,  9  Minn.  166  (GIL  153); 
Sutb.  St  Const  §8  158,  159;  23  Am.  &  Bng. 
Enc.  Law,  470.  Now,  giving  full  effect  to 
these  rules,  let  us  examine  tbe  general  and 
special  legislaticm  in  reference  to  tbe  par- 
ticular matter  tmder  consideration.  Tbe  gen- 
eral law  (Gen.  St  1894,  8  7048)  has  been 
In  force  since  1885,  and  it  then  provided, 
among  other  matters:  "That  all  villages, 
boroughs,  and  cities  shall  have  a  board  of 
health,  to  be  chosen  and  to  consist  of  tbe 
number  hereinafter  provided,  anything  in  the 
charter  of  any  such  village,  borough,  or  city 
to  the  contrary  notwithstanding.  Sucb  boards 
shall,  within  their  respective  towns,  villages, 
boroughs,  and  cities,  have  and  exercise  all 
of  tbe  powers  necessary  for  the  preservation 
of  tbe  public  health;  •  •  •  and  shall  con- 
sist of  not  less  than  three  members,  one  of 
whom  shall  be  a  practicing  physician,  and 
such  physician  shall  be  health-officer,  and 
executive  of  tbe  board."  It  furtb«:  provided 
that  such  board  should  be  elected  by  tbe 
common  council  of  tbe  village  or  city,  and, 
as  we  assume  for  tbe  purposes  of  this  case, 
fixed  tbe  term  of  the  members  tb»«of  at 
three  years,  and  made  it  tbe  duty  of  the 
health  officer  to  perform  and  superintend  tbe 
wcHTk  prescribed  in  tbe  act,  and  to  perform 
sucb  other  duties  as  tbe  board  might  require. 
At  this  time  (1885),  a  part  of  what  Is  now 
tbe  city  of  Duluth  was  tbe  village  of  Duluth 
(Sp.  Laws  1881,  c  11).  Tbe  charter  of  the 
village  contained  no  provision  as  to  a  health 
officer.  Tbe  common  council  was,  however, 
authorized  to  establlab  and  regulate  boards 
of  health,  and  do  all  acts  and  make  all  regu- 
lations necessary  or  expedient  for  the  preser- 
vation of  health,  tbe  suppression  of  disease, 
and  the  prevention  of  tbe  introduction  of 
contagious  diseases  into  tbe  village.  Sp. 
Laws  1881,  c.  11,  BUbc.  5,  8  1-  While  this 
cfaarter  of  the  village  of  Duluth  and  tbe 
general  law  were  botb  In  force,  and  on  Feb- 
ruary 27,  1885,  Its  common  council  passed 
a  health  ordinance,  establishing  a  board  of 
health,  consisting  of  three  citizens,  one  of 
whom  was  to  be  a  practicing  physician,  to  be 
known  as  "health  officer,"  two  aldermen  ex 
officio,  tbe  village  surveyor  and  recorder,  and 
fixing  the  term  of  tbe  health  officer  at  three 
years.    In  tbe  year  1887  tbe  city  of  Duluth 
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vtijt  Incorporated,  embracing  within  Its  lim- 
its all  of  the  territory  formerly  Included 
-within  the  village.  Sp.  Laws  1887,  c.  2.  All 
of  the  ordinances  In  force  In  the  village  at 
the  time  this  city  charter  went  into  effect 
which  were  not  inconalstent  therewith  were 
by  it  continued  in  full  force  and  effect  until 
repealed  by  the  common  council,  and  ail  acts 
and  parts  of  acts  inconsistent  with  the  char- 
ter were  repealed.  Sp.  Laws  1887,  a  2,  subc. 
12,  U  1,  17.  The  city  charter  gave  to  the 
commcm  council  practically  tlie  same  powers, 
and  imposed  upon  It  the  same  duties,  as  to 
establishing  and  regulating  boards  of  health, 
as  was  given  to  the  village  council.  It  fur- 
ther provided:  "The  common  council  shall 
elect  a  health  officer  who  sliall  be  a  practi- 
cing physician.  Such  officer  shall  be  the  ex- 
ecutive officer  of  the  board  of  health,  it 
shall  be  his  duty  within  the  city  of  Duluth, 
to  enforce  all  the  laws  of  the  state  of  Minne- 
sota, and  the  ordinances  and  health  regula< 
tlons  of  the  city  of  Dolntb,  relating  to  health, 

*  *  *  and  may  appoint  such  assistants  in 
such  manner  as  prescribed  by  the  health 
ordinance  of  the  city  of  Duluth,  except  that 
the  city  clerk  and  city  engineer  shall  be  ex- 
officio  members  of  such  board,  and  the  or> 
dinonce  of  the  village  of  Duluth  entitled 
'Health  Ordinance,'  is  hereby  declared  to  be 
In  full  force  and  effect"    Sp.  Laws  1837,  c. 

2,  subc.  3,  {  5.  This  city  charter  divides  the 
officers  of  the  city  Into  two  general  classes, 
elective  and  appointive.  "The  elective  offi- 
cers   *    •    *    shall  be  a  mayor,  a  treasurer, 

•  •  •  and  shall  hold  office  for  two  years." 
The  health  officer  Is  not  one  of  the  officers 
designated  as  elective.  "Ther*  shall  be  a 
clerk  of  said  city,  who  shall  be  styled 
the  dty  clerk,  who  shall  be  elected  by  the 
common  council."  "The  common  council 
shall  elect  a  health  officer."  "The  city 
clerk,  city  attorney,  and  all  other  appoint- 
ive officers,  except  as  provided  in  this  act, 
shall  hold  their  offices  for  one  year."  "The 
appointment  of  such  officers  shall  be  de- 
termined by  ballot  and  shall  require  a  ma- 
jority of  the  members  to  elect."  Sp.  Laws 
1S87,  c.  2,  subc.  2,  U  1,  2,  and  Id.  subc.  8,  {( 

3,  5.  It  Is  otherwise  provided  in  this  act 
as  to  members  of  the  board  of  public  works 
and  flre  commissioners  and  some  other  ap- 
pointive officers,  whose  term  Is  fixed  at  three 
years,  but  the  health  officer  Is  not  one  of 
such  officers.  From  these  provisions  of  the 
charter  It  is  clear  that  the  term  of  office  of  the 
elective  officers— that  is,  those  who  are  elect- 
ed by  the  electors— Is  two  years,  and  that  the 
appointive  officers— that  is,  those  elected  by 
the  common  council— is  one  year,  and  that 
the  health  officer  is  an  appointive  officer. 

It  Is  not  possible.  In  this  respect,  to  dlstln- 
truish  tbe  health  ofBcer  from  the  city  clerk. 
That  tbe  latter  Is  an  appointive  officer,  and 
his  term  one  year,  does  not  admit  of  reasona- 
ble controversy.  The  city  charter,  providing, 
as  It  does,  for  the  appointment  of  a  health 
officer,  and  limiting  bis  term  of  office  to  one 


year,  is,  as  to  the  term  of  office.  Irreconcilable 
with  the  general  law  which  fixes  the  term  at 
three  years;  and  it  therefore  repeals,  as  to 
the  city  of  Duluth,  the  general  law  as  to  the 
term  of  the  health  officer  by  implication.  Id 
reaching  this  conclusion  we  have  not  over- 
looked the  proviso  (subchapter  3,  {  5,  of  tbe 
charter)  continuing  in  force  the  village  health 
ordinance,  which  fixed  the  health  officer's 
term  at  three  years.  It  is  apparent  that  this 
village  ordinance,  so  far  as  it  made  the  heaitl» 
officer's  term  tliree  years,  was  inconsistent 
with  the  charter,  and  would  not.  In  this  re- 
spect, be  continued  in  force  by  the  general 
saving  clause  continuing  In  force  all  Tillage 
ordinances  not  inconsistent  with  the  charter; 
therefore,  to  avoid  confusion  and  tmcertaiuty 
as  to  whether  or  not  the  health  ordinance  re- 
mained in  force,  this  special  proviso  was  add- 
ed, for  without  it  the  ordinance,  as  to  the 
term  at  least,  would  be  repealed  by  the  char- 
ter, precisely  the  same  as  the  general  law  a» 
to  the  term  was  repealed  by  It  After  the 
charter  was  enacted^  tbe  term  of  the  healtb 
officer  of  the  city  of  Duluth  continued  to  b* 
three  years  solely  by  virtue  of  this  health  or- 
dinance, and  not  by  virtue  of  the  general 
law,  which  had  been  repealed,  as  to  tbe  term, 
by  the  charter.  This  is  the  necessary  and 
logical  conclusion  to  be  drawn  from  the  sev- 
eral provisions  of  the  charter  we  have  re- 
fen-ed  to. 

The  section  of  the  chartar  to  which  this 
proviso  was  a  part  was  amended  by  Sp.  Laws 
1801,  c.  55,  {  a^  "so  as  to  read  as  follows," 
and  from  the  amendment  tbe  proviso  was 
wholly  omitted.  This  omission  to  re-enact 
the  proviso  repealed  and  extinguished  it  as  to 
tbe  future  as  fully  as  if  it  had  never  been 
enacted,  for  a  statute  providing  that  a  pre- 
vious one  shall  be  amended  "so  as  to  read 
as  follows"  repeals  everything  contained  la 
the  original  statute  not  re-enacted,  and  the 
amended  statute  is  to  be  construed,  as  to  any 
action  had  after  the  amendment,  as  if  the 
statute  had  been  originally  enacted  in  the 
amended  {orm.  Suth.  St.  Const.  §  133;  23 
Am.  &  Eng.  Enc.  Law,  488.  Aft»  the  re- 
peal of  this  proviso,  the  village  ordinance  w-is 
repealed  as  to  tbe  health  officer's  term,  for  it 
was  inconsistent  with  the  charter,  and  there- 
after such  term  was  one  year.  As  to  any  ac- 
tion Had  since  this  amendment  whereby  the 
proviso  was  repealed,  the  charter  must  be 
construed  as  if  the  proviso  continuing  In  force 
tbe  village  ordinance  had  never  been  a  part 
of  It  It  follows  that  the  city  ordinance  of 
1895,  which  fixed  the  health  officer's  term  at 
one  year,  was  In  accordance  with  the  city 
charter,  and  is  valid,  and  that  the  respondent 
was  legally  appointed  health  officer  of  the  city 
of  Duluth  by  virtue  of  its  charter  and  ordi- 
nance, and  is  now  such  officer.  Demurrer 
overruled,  and  writ  discharged. 

CANTY,  J.  (dissenting).  1  cannot  concur  Id 
tbe  foregoing  opinion.  It  is  conceded  by  the 
majority   that   chapter  4,   Gen.    Laws   18S5' 
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(Gen.  St.  1894,  }  7048),  has  not  been  repealed, 
tjxcept  by  Implication.  It  provides  that  the 
board  of  health  is  "to  consist  of  the  number 
hereinafter  provided,  •  ♦  •  and  slioll  con- 
sist of  not  less  than  three  members,  one  of 
whom  shall  be  a  practicing  physician."  Soon 
after  the  passage  of  this  act,  and  in  entire 
conformity  with  It,  the  village  council  of  the 
village  of  Dnlutb  passed  an  ordinance  estab- 
lishing a  board  of  health,  and  providing  for 
the  same  length  of  term  and  commencement 
and  ending  of  term  of  office  of  its  members 
as  the  general  law  does.  Afterwards,  to  1887, 
Didnth  obtained  a  new  charter,  incorporating 
It  as  a  city.  This  charter  did  not  to  any 
manner  repeal  the  provisions  of  said  general 
law  of  1885.  On  the  contrary.  It  expressly 
provided  for  the  establishment  of  a  board  of 
health  on  exactly  the  same  plan  as  the  law  of 
1885,  by  declaring  said  ordinance  to  be  In 
full  force  and  effect.  If,  under  these  drcum- 
Btances,  the  law  of  1885  Is  repealed,  It  la  not 
because  the  subsequent  special  legislation  Is 
•In  conflict  with  It,  but  because  It  is  In  perfect 
harmony  with  It;  in  fact  it  is  plain  that  this 
ordinance  was  originally  passed  solely  for  the 
puipose  of  carrying  out  the  provlsians  of  the 
general  law  of  1885.  It  seems  to  me  that 
this  Is  a  new  mie  of  repeal  by  Implication. 
To  snstato  its  position,  the  majority  cite 
wholly  disconnected  and  collateral  provisions 
of  the  cliarter  of  1887,  which  provide  that 
certain  officers  elected  by  the  people  shall  be 
■elected  for  two  years,  and  that  appointive 
officers  shall  hold  for  one  year.  These  are 
-found  In  page  60,  c.  2,  subc.  2,  Sp.  Laws 
1887.  It  might  be  Inferred  from  the  opinion 
of  the  majority  that  the  words,  "the  common 
council  shall  elect  a  health  officer,"  occur  to 
close  connection  with  these  provisions,  bat 
they  do  not.  There  Is  not  a  word  to  this  sub- 
chapter which  can  be  taken  as  referring  to 
the  health  officer  or  board  of  health.  On  the 
contrary.  It  Is  very  plain  that  these  provi- 
sions do  not  refer  to  the  health  officer  at  all, 
as  said  ordinance,  which  Is  continued  In  force, 
expressly  provides  that  the  health  officer  shall 
be  elected  by  the  city  council  for  three  years, 
while  the  appointive  officers  specified  to  said 
subchapter  2  are  elected  for  only  one  year. 
This  ought  to  be  sufficient  reason  why  the 
term  "other  appointive  officers,"  in  said  sub- 
section 2,  does  not  Include  the  health  officer. 
While  the  amendment  to  the  chaner  to  1891 
operated  to  repeal  the  ordinance,  it  did  not 
operate  to  repeal  the  state  law.  The  section 
of  the  charter,  as  thus  amended,  reads  as  fol- 
lows: "The  common  council  shall  elect  a 
health  officer,  who  shall  be  a  practicing  physi- 
cian. He  shall  be  the  executive  officer  of  the 
board  of  health  of  the  city  of  Duluth,  and  It 
shall  be  his  duty  to  see  that  the  laws  of  the 
state  of  Minnesota,  the  ordinances  of  the  city 
of  Dulntb  and  regulations  of  the  board  of 
health  of  said  city,  relating  to  health  and 
nanitnry  conditions,  are  strictly  enforced 
within  the  limits  of  said  city.  He  may  ap- 
.potot  awlatantB  and  Inspectors  for  hia  depart- 


ment, as  provided  by  the  health  ordlnann^ 
of  the  city  of  Duluth."  This  section  is  in  no 
respect  Inconsistent  with  the  general  law  of 
1885.  In  fact.  If  the  charter  made  no  refer- 
ence to  a  health  officer  or  board  of  health,  It 
might  well  be  argued  that  the  totentlon  was 
to  exclude  the  operation  of  the  general  law 
within  the  limits  of  the  city  of  Duluth.  It 
should  be  remembered  that  the  general  law  of 
1885  Is  by  its  own  terms  auxiliary  to  all  the 
charters  of  all  the  cities,  towns,  and  villages 
In  the  state,  and  is  intended  to  establish  a  uni- 
form system  of  poHce  regulations  on  the 
matters  to  which  It  relates.  The  indefinite 
reference  to  the  health  officer  and  board  of 
health  now  to  be  found  In  the  charter  of  Du- 
luth should  be  construed  as  affirming  the  gen- 
eral law;  not  repealing  it. 


HAGELIN  V.  WACK8. 
(Supreme  (3ourt  of  Mbmesota.     May  29,  1895.) 
Pakol  Costbact  to  Transfer  Insubancc — Stat- 

UTB  or  FVACDB. 

On  December  15,  1892,  and  for  a  Ion; 
time  prior  thereto,  one  W.  was  the  owner  of  a 
lot  upon  which  was  situate  a  frame  building 
which  he  bad  insured  for  the  snm  of  |6(X),  for 
three  years  from  November  7,  1881.  On  D<!- 
eember  15,  1892,  W.  and  his  wife  conveyed  th« 
premises  to  H.  for  the  sum  of  (1,500  caah.  As 
part  of  the  transaction,  W.  agreed,  in  addition 
to  conveying  said  premises,  to  assign  the  insnr 
ance  policy  to  H.,  and  to  cause  the  consent  of  die 
Insurance  cemnany  to  be  indorsed  (heicon,  and  to 
procure  a  valid  aBsignment  of  the  poUcy  to  H.  for 
the  unexpired  term  of  the  policy,  wbidh  W.  whol- 
ly neglected  and  failed  to  do;  and  the  building 
was  on  the  18th  day  of  August,  1893,  wholly  cV 
Btroyed  by  fire,  without  the  fault  of  H.  By  the 
terms  of  the  insurance  policy,  it  was  to  becomt* 
void  upon  any  change  or  ownership  of  the  pto;i- 
erty;  and,  by  reason  of  the  failnre  of  W.  to  por- 
tarm  hia  promise  and  agreement,  H.  was  unabie 
to  recover  the  amount  of  bis  iosg  against  the  in- 
surance company.     BHd: 

1.  That  the  statute  does  not  declare  oral  eon- 
tracts  as  to  estates  or  interests  in  land  void,  but 
merely  that  they  shall  not  be  enforceable  by  ac- 
tion. 

2.  When  so  much  of  the  contract  as  would 
bring  it  within  the  statute  of  frauds  has  been  n- 
ecuted,  the  mischief  aimed  at  no  longer  exists, 
and  there  would  seem  to  be  no  reason  or  princi- 
ple why  all  the  remaining  stipulatioos  should  D<it 
be  enforceable,  precisely  as  ir  no  part  of  the  con- 
tract bad  been  within  the  terms  of  the  statute: 
and  it  is  no  objection  to  such  an  action  that  the 
plaintiff  may  be  obliged  incidentally  to  prove  the 
making  and  execution  of  the  other  part  of  th.- 
contract,  which,  until  executed,  was  witbin  the 
statute,  inasmuch  as  he  founds  no  claim  npoo  ii. 

3.  The  statute  of  frauds  was  enacted  to  pre- 
vent fraud,  and  not  to  allow  or  encourage  it. 

(Syllabus  by  the  Court) 

Appeal  from  district  oonrt,  Henn^n  cfMin- 
ty;  Charles  B.  Xniiott,  Judge. 

Action  by  Charles  W.  Hagelto  against 
Henry  Wacks  to  recover  the  amoimt  of  to- 
anrance  that  defendant  failed  to  transfer  t'-> 
plaintiff,  according  to  agreement,  on  convey- 
ing the  Insured  property  to  him.  Prom  an 
order  denying  a  new  trial  after  a  verdict  for 
def«idaat,  plalutlff  appeals.     Reversed. 
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Arctander  &  Arctander,  for  appellant 
Grethen  &  Larson,  for  respondent 

BUCK,  J.  For  a  long  time  prior  to  the 
15th  day  of  December,  1802,  the  defendant 
owned  a  lot  npon  which  was  a  frame  build> 
Ing,  and  on  November  7,  1891,  he  Insured 
the  building  against  loss  by  Are,  for  $000, 
for  three  years.  He  and  his  wife  conveyed 
the  premises  to  the  plaintiff  December  16, 
1882,  for  the  consideration  of  $1,500  cash. 
The  plaintiff  claims  that,  as  part  of  the 
transaction.  It  was  agreed  on  the  part  of  the 
defendant  that,  In  addition  to  conveying  the 
premises,  be  would  assign  the  Insurance  pol- 
icy to  the  plaintiff,  and  cause  the  consent  of 
the  Insurance  company  to  be  Indorsed  there- 
on, and  to  procure  a  valid  assignment  of  the 
imllcy  for  bis  benefit,  but  that  the  defend- 
ant wholly  failed  and  neglected  to  make 
such  assignment,  or  to  procure  the  consent 
of  the  Insurance  company  to  the  same,  and 
failed  to  procure  any  Insurance  for  plain- 
tiffs benefit,  and  that  on  the  ISth  day  of 
Aognst  1893,  the  said  building  was  wholly 
destroyed  by  fire,  without  any  fault  of  the 
plaintiff.  It  Is  also  claimed  by  the  plain- 
tiff that  he  was  Igrnorant  of  the  method  of 
doing  such  business,  and  that  he  fully  be- 
lieved that  the  house  was  Insured,  and  that 
the  assignment  of  the  policy,  with  the  con- 
sent of  the  company,  had  been  effected,  and 
after  the  loss  by  fire  the  defendant  offered 
to  procure  payment  of  the  loss  to  plaintiff 
from  the  company,  but  that  the  company, 
upon  learning  of  the  transfer  of  the  prop- 
erty, refused  to  pay  for  such  loss,  upon  the 
gronnd  that  by  the  terms  of  the  policy,  it 
was  to  become  void  upon  any  change  in  the 
ownership  of  the  property.  Plaintiff  brought 
salt  to  recover  the  amount  of  the  insurance 
policy,  vis.  $600.  There  was  no  dispute  as 
to  the  conveyance,  and  the  only  question 
for  our  determination  arises  upon  the  ex- 
clusion by  the  court  of  any  evidence  of  the 
agreement  between  the  parties  as  to  the  de- 
fendant's promise  to  assign  the  insurance 
policy,  and  to  cause  the  consent  of  the  In- 
■nrance  company  to  be  indorsed  thereon,  so 
that  the  plaintiff  would  have  a  valid  insur- 
ance npon  the  pranlses,  in  the  said  sum  of 
$000,  for  the  period  of  2S  months. 

The  grounds  upon  which  the  lower  court 
excluded  the  evidence  were  that  the  parol 
agreement  to  convey,  and  the  agreement  to 
procure  the  assignment  of  the  insurance  pol- 
icy and  see  that  the  building  was  Insured, 
being  made  at  one  and  the  same  time,  and 
for  an  Indivisible  consideration,  were  void, 
nnder  the  statute  of  frauds;  that  the  agree- 
ment to  convey  land  was  also  void  nn- 
der the  statute  of  frauds;  that,  therefore, 
the  agreement  to  procure  the  assignment  of 
the  Insurance  policy,  being  a  part  of  the 
same  transaction,  was  also  void;  and  that 
the  fact  that  the  part  within  the  statute 
had  t)een  fully  executed  did  not  make  any 
difference  whatever.  We  think  that  in  so 
Vj63N.w.no.6— 40 


holding  the  lower  court  erred.  The  provi- 
sion of  the  statute  here  Involved  has  refer- 
ence only  to  estates  or  Interests  In  land. 
The  mischief  aimed  at  was  the  danger  of  a 
person's  being  divested  of  such  estates  or 
interests  by  false  oral  testimony.  The  stat- 
ute of  frauds  does  not  declare  oral  contracts 
as  to  estates  or  Interests  In  lands  void,  but 
merely  that  they  shall  not  be  enforceable 
by  action.  Trowbridge  v.  Wetberbee,  93 
Mass.  361;  Lowman  v.  Sheets,  124  Ind.  416, 
24  N.  E.  861.  When  so  much  of  the  con- 
tract as  would  bring  It  within  the  statute 
has  been  executed,  the  mischief  aimed  at 
no  longer  exists,  and  tnere  would  seem  to  be 
no  reason  or  principle  why  all  the  remain- 
ing stipulations  should  not  then  become  en- 
forceable, precisely  as  if  no  part  of  the  con- 
tract had  been  within  the  terms  of  the  stat- 
ute. It  Is  no  objection  to  such  an  action 
tliat  the  plaintiff  may  be  obliged  inciden- 
tally to  prove  the  making  and  execution  of 
the  other  part  of  the  contract  which,  until 
executed,  was  within  the  statute,  Inasmuch 
as  he  founds  no  claim  npon  it  The  de- 
fendant is  not  charged  with  a  refusal  to  per- 
form a  voidable  contract  but  that  he  re- 
ceived a  money  -  consideration  from  the 
plaintiff,  for  which  he  promised  to  render 
an  equivalent  but  now  refuses  to  do  so. 
He  voluntarily  chose  to  perform  that  part 
of  the  contract  within  the  statute;  and,  as 
the  contract  cannot  now  tte  rescinded,  if  the 
defendant  is  permitted  to  repudiate  that 
part  of  the  contract  without  the  statute,  it 
would  enable  him  to  perpetrate  a  gross 
fraud  upon  the  plaintiff.  The  statute  of 
frauds  was  enacted  to  prevent  fraud,  not  to 
allow  or  encourage  it  While  the  decisions 
on  this  question  are  not  entirely  harmoni- 
ous, and  In  some  jnrisdlctions  seem  to  be 
somewhat  vacillating,  yet  we  think  that  the 
doctrine  we  have  suggested  Is  supported  by 
the  clear  weight  of  authority,  and  we  are  of 
the  opinion  that  It  is  sound  In  principle  See 
Browne,  St  Frauds,  K  117,  150;  Graflam  v. 
Pierce,  143  Mass.  386,  9  N.  B.  819;  Trow- 
bridge V.  Wetherbee,  93  Mass.  861;  Bank  v. 
McKormsby,  28  Vt  721.  The  order  deny- 
ing the  motion  for  a  new  trial  is  reversed. 


NORTHERN  TRUST  CO.  v.  HEALY. 
(Snpreme  Court  of  Minnesota.     May  29,  1895.) 

INSOLVENOT— SbT-0»W  0»  DeBTOR. 

For  the  purpose  of  nslng  the  same  as  a 
■et-ofF,  the  debtor  of  an  insolvent  purchased  a 
debt  due  from  the  insolvent  to  a  third  party, 
when  he  had  reasonable  cause  to  believe  that 
said  Insolvent  was  insolvent  On  the  following 
day  the  insolvent  made  an  assignment  for  the 
benefit  of  his  creditors,  nnder  the  insolvency  law 
of  this  state.  In  an  action  by  the  assignee 
against  said  purchaser  to  recover  the  debt  due 
ftom  him  to  the  insolvent,  ?ield,  such  purchaser 
conld  not  set  ofF  against  snch  assignee  the  debt 
be  had  so  purchased. 

(Syllabus  by  the  Court) 
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Appeal  from  district  court,  Hennepin  cotin-  - 
ty;    Henry  C.  Belden,  Judge. 

Action  by  the  Northern  Trust  Company, 
assignee  of  Johnson,  Hurd  &  Co.,  against  T. 
P.  Healy.  Defendant  liad  Judgment,  and 
plaintiff  appeals.    Reversed. 

Cross,  Carlton  &  Cross,  for  appellant.  Wil- 
son &  Van  Derii];),  for  respondent. 

CANTY,  J.  This  Is  an  appeal  from  a 
judgment.  No  case  or  bill  of  exceptions  is 
returned,  and  a  reversal  is  urged  on  the 
ground  that  the  conclusions  of  law  and  Judg- 
ment are  not  sustained  by  the  findings  of 
fact.  The  case  was  tried  by  the  court  with- 
out a  Jury,  and  the  court  finds:  That  on 
April  26,  1S94,  defendant  became  Indebted  to 
Johnson,  Hurd  &  Co.,  a  corporation,  for  la- 
bor and  material  furnished  by  it  to  him,  and 
that  the  sum  due  therefor  at  the  time  of  the 
trial  was  $742.  That  on  AprU  23, 1894,  Jotin- 
son,  Hurd  &  Co.  made  and  delivered  lt> 
promissory  note  to  the  partnership  firm  of 
Forman,  Ford  &  Co.,  whereby  It  agreed  to 
pay  to  their  order  the  sum  of  $750  two 
months  after  that  date,  with  Interest.  That 
thereafter,  on  August  6,  1894,  certain  other 
creditors  of  Johnson,  Hurd  &  Co.  commenced 
proceedings  for  the  appointment  of  a  receiv- 
er for  it  under  the  Insolvency  law,  by  filing 
their  petition  in  court,  and  serving  on  it  on 
tlie  same  day  an  order  to  show  cause,  and 
in  order  restraining  It  from  disposing  of  its 
property  or  assets  until  the  determination  of 
the  proceeding.  On  the  next  day,— August 
7th,— Forman,  Ford  &  Co.  Indorsed  said  note 
without  recourse,  and  transferred  the  same 
to  the  defendant  On  the  next  day,— August 
8th,— Johnson,  Hurd  &  Co.  made  an  assign- 
ment to  the  plaintiff,  under  the  Insolvency 
law,  for  the  benefit  of  its  creditors.  There- 
upon plaintiff,  as  such  assignee,  brought  this 
action  to  recover  of  defendant  said  sum  of 
$742  so  due  for  said  labor  and  material.  De- 
fendant pleaded  as  a  set  off  said  note  trans- 
ferred to  him  by  Forman,  Ford  &  Co.  The 
court  below  allowed  the  set-off,  and  ordered 
Judgment  for  defendant  Plaintiff  appeals. 
The  court  below  further  found  that  on  Au- 
gust 8th,  when  Johnson,  Hurd  &  Co.  made 
said  assignment  it  was,  and  for  several 
months  immediately  prior  thereto  bad  been. 
Insolvent,  and  that  "defendant,  at  the  time 
he  obtained  said  note  from  Forman,  Ford 
&  Co.,  as  hereinbefore  found,  had  reasonable 
cause  to  believe  that  said  Johnson,  Hurd  & 
Co.  was  insolvent,  and  defendant  obtained 
said  note  for  the  purpose  of  using  the  same 
as  a  set-c^  to  his  Indebtedness  to  said  John- 
son, Hurd  &  Co.  ♦  ♦  •  Said  Forman, 
Ford  &  Co.  knew  of  said  application  for  a 
receiver  as  aforesaid,  but  did  not  disclose 
the  same  to  the  defendant  at  any  time;  and 
defendant  had  no  notice  or  knowledge  of 
said  application  for  a  receiver,  or  of  isald 
order  to  show  cause."  It  was  further  found 
that  said  application  to  appoint  a  receiver 
was  dismissed  on  August  14,  1894. 


It  la  found  by  the  court  that  JotanBon. 
Hurd  &  Co.  was  Insolvent,  and  defendant 
had  good  reason  to  know  that  fact  when 
be  acquired  the  demand  be  is  now  attempt- 
ing to  use  as  a  set-off.  It  Is  a  familiar  rule 
that  Insolvency  constitutes  a  distinct,- equi- 
table ground  of  set-off,  when  such  set-off  is 
Just  and  equitable.  Thus,  if  A.  and  B.  bave 
mutual  demands  against  each  other,  ordi- 
narily the  demand  of  A.,  which  Is  not  due. 
cannot  be  set  off  against  the  demand  of  B., 
which  is  due;  but.  If  B.  is  insolvent,  such 
set-off  will  be  allowed.  If  Insolvency  is  a 
ground  of  set-off  when  such  set-off  is  just 
and  equitable,  why  should  not  insolvency  be 
a  ground  for  refusing  set-off  when  such  set- 
off Is  unjust  and  inequitable?  Is  there  any 
reason  why  the  rule  should  not  work  both 
ways?  We  can  conceive  of  none.  As  be- 
tween the  defendant  and  Johnson,  Hard  & 
Co.,  It  is  Just  and  equitable  that  this  set- 
off be  allowed.  But  to  allow  It  as  between 
the  defendant  and  the  creditors  of  JobnsMi, 
Hurd  &  Co.,  or  plaintiff,  who  represents 
those  creditors,  is  unjust  and  inequitable. 
The  principle  here  contended  for  is  support- 
ed by  authority.  Smith  v.  Hill,  8  Gray,  572, 
is  in  point  The  syllabus  lays  .down  ttae 
rule  that  "debts  pui-cbased  with  knowledge 
of  the  debtor's  Insolvency,  and  reason  to  l>e- 
lleve  he  is  about  to  go  or  i>e  driven  into  in- 
solvency, and  notice  to  the  debtor  of  the 
purchase,  cannot  be  set  off  In  an  action  by 
the  assignee  in  Insolvency  upon  a  debt  due 
from  the  purchaser  'to  the  debtor."  The 
court  held  that  to  allow  the  set-off  would  be 
contrary  to  the  spirit  of  the  insolvent  law. 
See,  also,  Stone  v.  Dodge,  96  Mich.  514^  56 
N.  W.  75,  and  the  cases  there  cited;  Diren 
V.  Phelps,  34  Barb.  224,  and  cases  cited; 
Bank  v.  Taylor,  56  Pa.  St.  14.  The  same  doc- 
trine is  held  by  this  court  in  Trust  Go.  v. 
Rogers,  62  N.  W.  273.  These  different  cases 
hold  that  no  set-off  will  be  allowed  of  a 
claim  acquired  "after  suspension,"  "after  in- 
solvency," "after  the  act  of  bantcruptcy," 
"after  filing  the  petition,"  "after  iasulns  the 
injunction,"  etc.  But  we  apprehend  that  it 
will  be  found  that  these  terms  mark  the  date 
at  which,  as  to  the  particular  transaction, 
the  rights  of  the  creditors  in  general  become 
superior  to  the  rights  of  the  particular  cred- 
itor, or  to  those  of  other  persons  who  dealt 
with  the  insolvent  debtor. 

To  what  extent  the  fact  that  the  note  In 
question  was  long  past  due  when  it  was 
transferred  to  defendant  should  be  held  to 
give  him  notice  of  the  Insolvency  of  the 
maker.  It  Is  not  necessary  here  to  determine 
The  court  has  found  that  defendant  had,  at 
the  time  the  note  was  transferred  to  bim, 
reasonable  cause  to  believe  that  the  maker 
was  insolvent.  Tinder  the  insolvency  law. 
that  would  be  sufficient  to  make  him  guilty 
of  receiving  a  preference  if  he  had  received 
the  same  directly  from  the  insolvent  debtor, 
and  should  be  su£9cient  also  to  prevent  him 
from  doing  indirectly  what  be  cannot  do  di- 
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rectly,— obtain  a  preference  by  procnring  a 
aet-off  from  a  creditor  of  the  insolvent  Tbla 
disposes  of  the  case,  and  the  judgment  ai>- 
pealed  from  is  reTersed. 


HOW  ft  aL  T.  HOW  et  al. 
(Supreme  Cr'tut  of  Minneaota.     May  29,  189S.) 

EZEMPTIOXB— InSURANCB  MoNBT  —  CoSBTITUTION- 

AUTi  OF  Act. 
The  role  laid  down  in  the  former  opinion 
is  modified  to  the  extent  that  so  far  aa  section  17, 
c.  184,  Gen.  Laws  1885,  attempts  to  exempt  the 
insurance  moneys  there  mentioned  from  the  cred- 
itors of  the  beneficiary  when  snch  moneys  are  a 
eift  to  such  beneficiary,  for  which  she  parted  with 
no  consideration,  and  oj  reason  of  which  her  cred- 
itors are  not  injured,  said  section  is  constitutional. 
(Syllabus  by  the  Court.) 

On  rehearing.    Prior  decision  modified,  and 
order  appealed  from  affirmed. 
For  prior  report,  see  61  N.  W.  456. 

Soutbworth  &  Coller,  for  appellanta  H.  J. 
Peck,  for  respondent  Mary  M.  How.  J.  L. 
Macdonald,  for  respondent  Orrin  Klpp.  War^ 
uer,  Richardson  &  Lawrence,  for  other  re- 
spondents. 

CANTY,  J.  This  appeal  was  argued  and 
decided  at  the  last  term  of  this  court  (see  61 
N.  W.  456);  and  it  was  then  held  that  sec- 
tion 17,  G.  184,  Gen.  Laws  1885,  is  nnconsti- 
tutlonal  and  void,  for  the  reason  that,  for 
the  purpose  of  determining  the  amount  of 
funds  exempted,  the  legislature  had  totally 
failed  to  provide  any  measure  which  bad  any 
tendency  to  fix  a  reasonable  amount  Un 
the  first  argument  the  respondent  stood  on 
the  single  proposition  that,  tested  by  tbe 
principles  applicable  to  tbe  homestead  and 
other  ex^nptlon  laws,  this  law  was  in  all 
respects  valid.  We  decided  against  re- 
spondent on  that  proposition,  and  ordered  a 
reversaL  On  a  motion  for  reargument  It 
was  suggested  for  tbe  first  time  that,  as  ap- 
plied to  the  present  case,  the  statute  merely 
attempted  to  exempt  from  ber  creditors  a 
gift  to  the  debtor,  Mary  M.  How;  that  she 
parted  with  no  consideration  for  this  gift 
and  her  creditors  are  in  no  way  injured  by 
her  receipt  of  the  same;  that  without  the 
aid  of  this  statute,  by  tbe  intervention  of  a 
trastee,  the  donor  could  have  given  her  the 
benefit  of  this  fund  exempt  from  seizure  by 
ber  creditors;  that  the  statute  merely  at- 
tempts to  accomplish  the  same  result  with- 
out the  Intervention  of  a  trustee;  and  that 
there  is  no  constitutional  objection  to  such  a 
statute.  Thereupon  a  reargument  was  or- 
dered, and  the  same  was  heard  at  this  term. 
We  are  of  the  opinion  that  the  point  lasi 
stated  is  well  taken.  It  is  well  settled  that 
by  the  intervention  of  a  trustee  the  donee  of 
such  a  gift  may  be  given  the  benefit  thereof, 
exempt  from  seizure  to  satisfy  b^*  debts, 
and  we  have  no  doubt  that  a  statute  which 
morely  accomplishes  the  same  purpose  with- 
out the  Intervention  of  a  trustee  Is  valid.   To 


this  extent,  and  to  this  extent  only,  we  mod- 
Ify  the  former  opinion  in  this  case,  and  this 
leads  to  an  afl&rmance  of  the  order  of  the 
court  below.  Whether  or  not  these  funds 
will  always  remain  exempt  after  they  reach 
the  hands  of  Mary  M.  How,  and  whether 
they  may  not  lose  their  exempt  character, 
the  same  as  other  exempt  property,  or  the 
proceeds  thereof,  when  converted  into 'prop- 
erty not  exempt,  we  do  not  decide.  The  or- 
der appealed  from  is  affirmed. 

BUCK.  J.,  absent,  did  not  sit 


BBLTBA  V.  MINNEAPOLIS,  ST.  P.  tc  S.  S. 
M.  BY    CO. 

(Supreme  Court  of  Minnesota.     May  29,  1895.) 

Pbbsokal  Injcbibs  of  Wifb  —  Davaobs  —  Naw 
Tbiai,— HisooMnuoT  of  Coumsk 

1.  In  an  actior  by  the  wife  for  personal  In- 
jury, she  i«  not  entitled  to  recover  expose  in- 
curred for  medical  treatment  for  such  injury, 
as  her  husband,  and  not  she,  is  liable  for  the  pay- 
ment of  the  same. 

2.  A  new  trial  is  granted  for  the  miaconduct 
of  the  attorney  of  the  preTaiiing  party  in  offering 
prejudicial,  incompetent  evidence,  and  in  persist- 
ing in  discussing  uie  same  in  his  argument  to  the 
jury,  though  his  offer  was  ruled  ont  and  in  still 
persisting  m  so  discussing  it  notwithstanding  the 
ruling  of  the  court  that  he  shonld  not  do  so. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Grant  county; 
C.  L.  Brown,  Judge. 

Action  by  Susie  Belyea  against  the  Mlnne- 
apoUs,  St  Paul  &  Sault  Ste  Marie  Railway 
Company  for  personal  injuries.  There  was 
a  verdict  for  plaintiff,  and  from  an  order  de- 
nying a  new  trial  defendant  appeals.  Re- 
versed. 

Alfred  H.  Bright  for  appellant  E.  J. 
Schofleld  and  J.  W.  Reyncdds,  toe  respond- 
ent 

CANTY,  J.  This  Is  an  action  for  damages 
for  personal  Injury  to  the  plaintiff  while  a 
passenger  on  defendant's  railroad.  On  the 
trial  the  jury  returned  a  verdict  for  plaintiff 
for  the  snm  of  |8,(X>0,  and  from  an  order 
denying  its  motion  for  a  new  trial  defend- 
ant appeals. 

1.  Plaintiff  was  not  entitled  to  recover 
the  expenses  incurred  for  medical  treatment, 
as  these  were  expenses  for  which  her  hus- 
band was  liable,  and  for  which  she  was  not 
liable.  See  Skoglund  v.  Railway  Co.,  45 
Minn.  880,  47  N.  W.  1071.  But  whether  the 
exceptions  to  the  rulings  of  the  court  on  this 
point  are  sufficient  it  is  not  necessary  to 
decide,  as  the  case  must  be  reversed  on  an- 
other point 

2.  At  tbe  close  of  the  trial,  and  after  the 
physicians  in  attendance  had  gone  away, 
tbe  plaintiff  was  recalled  on  her  own  behalf, 
and  testified  that  she  was  cTamlned  at  noon 
tbe  day  before  by  the  two  physicians,  who 
were  expert  witnesses  on  behalf  of  tbe  de- 
fendant   She  stated  that  at  the  close  of  the 
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examination  site  cried.  Sbe  was  then  asked 
wtiy  sbe  cried.  Her  answer  was  In  part  in- 
terrupted by  an  objection,  which  was  sus- 
tained, and  then  the  following  proceedings 
took  place:  "Mr.  Reynolds:  The  doctor 
stated  that  one  of  the  principal  symptoms  of 
hysteria  was  the  fact  that  she  cried  during 
the  time  the  examination  was  being  made. 
We  propose  to  prove  that  the  crying  was  not 
caused  by  emotional  excitement,  but  by  the 
conduct  of  the  physicians  making  the  ex- 
amination and  their  remarks.  Mr.  Bright: 
We  object 'to  any  such  offer  being  made. 
Court:  The  counsel  may  make  the  offer. 
Mr.  Bright:  We  take  an  exception.  Mr. 
Reynolds:  We  offer  to  prove  by  this  wit- 
ness that,  at  the  time  when  Doctors  Hunt» 
and  Jones  made  this  examination,  they  re- 
quired her  to  undress  absolutely,  and  when 
In  that  condition  they  made  Insulting  re- 
marks In  reference  to  her  person,  and  fa- 
miliar remarks  about  the  beauty  of  her  eyes 
and  the  symmetry  of  her  limbs,  and  the  kind 
of  clothing  she  wore,  and  about  her  rela- 
tions to  her  husband,  and  that  Is  what  In- 
duced her  crying,  and  that  is  what  she  cried 
for."  Defendant's  objection  to  this  offer 
was  sustained.  During  the  argument  of 
plaintiff's  counsel  to  the  Jury,  at  the  close 
of  the  evidence,  the  following  proceedings 
took  place:  "Mr.  Reynolds  stated:  We 
made  an  offer  to  prove  what  occurred  at  the 
residence  of  Mr.  Belye»  during  the  noon 
hour.  This  offer  was  objected  to  by  defend- 
ant's counsel,  and  excluded  by  the  court  It 
Is  not  a  matter  for  your  consideration;  yet 
counsel  for  the  defendant  has  referred  to 
the  offer,  and  made  It  the  basis  of  an  hour's 
argument  We  wish  counsel  bad  not  ob- 
jected. I  wish  this  testimony  could  have 
been  Introduced.  I  would  have  shown  that 
the  offw  was  not  without  foundation,  as  he 
claims,  but  that  there  was  perpetrated  the 
most  villainous  outrage.  Mr.  Bright:  We 
object  to  the  remarks  of  counsel  relative  to 
this  offer.  Court:  Mr.  Rejmolds,  this  offer 
is  not  in  evidence,  and  yon  wiU  not  dlscnBS 
it  Mr.  Reynolds:  Conned  for  defendant 
has  referred  to  the  offer.  Court:  You  made 
no  objection  to  it  Mr.  Reynolds:  I  wish  I 
could  have  shown  to  this  Jury  the  infamous 
conduct  of  those  two  doctors.  (To  wbl<di 
statement  Mr.  Bright  excepts.)"  We  are  of 
the  opinion  that  for  this  misconduct  on  the 
part  of  the  counsel  for  the  plaintiff,  the  ver- 
dict should  be  set  aside.  He  gave  it  as  a 
pretext  for  making  his  offer  that  "the  doctor 
states,  that  one  of  the  principal  symptoms  of 
hystwia  was  the  fact  that  she  cried  during 
the  time  the  examination  was  being  made," 
and  in  Ills  argument  in  this  court  he  attrib- 
uted this  statement  to  Dr.  Hunter.  The 
evi«lence  of  Dr.  Hunter  is  returned  here,  and 
it  contains  no  such  statement  It  was 
brought  oat  on  the  cross-examination  of  Dr. 
Hunter  that  In  his  opinion,  plaintiff  had  hys- 
teria. He  was  asked  on  such  cross-examina- 
tion If  she  cried  at  the  close  of  the  examina- 


tion, and  he  stated  that  she  did,  trat  be  did 
not  state  what  caused  her  to  cry,  or  that 
such  crying  was  a  symptom  of  hysteria.  On 
the  contrary,  he  was  asked:  "Q.  What  did 
you  find  In  the  expression  of  her  eyes  to  In- 
dicate hysteria?  A.  I  don't  know  as  I  can 
describe  It;  the  peculiar  expression  of  her 
eyes;  her  color."  This  charge  against  these 
physicians  was  clearly  prejudicial  to  the  de- 
fendant, and  may  have  had  much  to  do 
with  the  rendition  of  so  large  a  verdict  It 
sufficiently  appears  that  the  charge  was  not 
made  in  good  faith.  This  appears  not  alone 
from  the  fact  that  Dr.  Hunter  never  gave 
the  testimony  attributed  to  him,  bat  also 
from  the  fact  that  counsel  persisted  in  dis- 
regarding the  rulings  of  the  court  and  re- 
Iterating  the  charge  in  his  argument  to  the 
Jury  after  the  court  bad  ruled  that  he  must 
not  discuss  It  For  this  misconduct  of  coun- 
sel, the  order  appealed  from  Lb  reversed,  and 
a  new  trial  granted. 

BUCK,  }.,  absent  took  no  part 


In  re  CLOQUET  LUMBER  00. 
(Supreme  (3onrt  of  Mhmesota.     B£ay  29,  1885.) 

TaXATIOK— VaMDITT  of  tiSVT. 

Section  34,  c.  145,  Gen.  Laws  1S85,  and 
■ectloii  48,  c.  11,  Oen.  St  1878  (Bection  1557. 
Oen.  St  1894),  read  together,  provide  tliat  Trithin 
a  specified  time  (which  is  before  the  meeting  of 
the  state  board  of  eqnaiiaition)  tiie  village  coondl 
•hall  by  resolution  determine  the  specific  amoants 
of  corporate  taxes  to  be  Bssesaed  on  the  taxable 
property  of  the  village,  and  the  last  section  pro- 
vides that  at  a  Eut>tBeqaent  time  (nftiet  the  meet- 
ing of  said  board)  the  county  auditor  thall  calco- 
late  and  fix  the  rate  per  cent  thereof,  which 
"shall  be  determined  from  the  amount  of  prop^tj 
as  equalized  l>y  the  state  board  of  equalization 
each  year."  Held,  a  resolution  of  the  coundi 
which  provides  for  levying  "a  corporation  tax  of 
1^  per  cent  on  the  assessed  valuation  of  all  real 
and  personal  property  in  the  Tillage,"  Is  lllenl 
and  void.  The  council  should  have  stated  the 
specific  amount  of  such  tax,  and  not  the  rate  per 
cent 
(Syllabus  by  the  Court) 

C!ase  certified  from  district  coart  Garitoa 
county;   S.  H.  Moer,  Judge. 

Proceedings  to  enforce  paymeLt  of  taxes  on 
real  estate  In  the  county  of  (3arlton  remain- 
ing ddinquent  wherein  the  CSoquet  Lomber 
(Company  was  respondent  The  court  found 
a  portion  of  the  tax  sought  to  be  collected  to 
be  illegal  and  void,  and  certified  the  case  to 
the  supreme  court    Affirmed. 

Alpheus  Woodward  and  W.  Hammons,  for 
petltioLer.  Warner,  Richardson  &  Lawroice 
and  H.  Oldenberg,  for  respondent 

OANTY,  J.  On  the  proceedings  to  obtatai  a 
tax  Jadgment  against  the  real  estate  of  the 
doqoet  Lumber  Company  for  the  taxes  re- 
maining delinquent  on  the  first  Monday  in 
January,  1894,  said  company  appeared  aud 
answered.  On  the  trial  of  the  Issues  tiiereby 
raised  the  court  found:   Tliat  said  compuiy  Is 
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a  private  corporation,  and  the  Tillage  of  Olo- 
quet  is  a  municipal  corporation,  duly  organ- 
ized and  existing  under  chapter  145  of  the 
General  Laws  of  Minnesota  for  the  year  1885. 
That  the  real  estate  here  in  question  is  situ- 
ated ixi  said  Tillage,  and  that  said  company  is 
the  owner  of  the  same.  "(S)  That  on  August 
8.  18&2,  the  Tillage  council  of  the  village  of 
Gloquet  passed  the  following  motion,  which 
was  duly  entered  upon  the  records  of  said 
village,  to  wit:  'On  motion  it  was  decided  to 
levy  a  corporation  tax  of  (1^  one  and  one- 
quarter  per  cent  on  the  assessed  valuation  of 
all  real  and  personal  property  in  the  village 
of  ClMiuet  for  a  general  revenue  fund  for 
the  ensuing  year.'  (4)  That  no  other,  fur- 
ther, or  different  resolution  or  motion  was 
•  ever  made  or  entered  of  record  by  said 
village  council  relative  -  to  the  amount  of 
coi'porution  taxes  to  be  levied  and  assessed 
on  the  taxable  property  in  the  village  for 
the  current  year,  and  that  a  portion  of  the 
tnx  for  which  Judgment  is  demanded  In  this 
l)roceedlng  is  baaed  upon  the  resolution  or 
motion  mentioned  in  finding  3  hereof.  (S) 
That  thereafter,  and  on  or  before  the  1st 
day  of  September,  1892,  the  village  recorder, 
tinder  bis  hand  and  seal,  certified  a  copy  of  the 
entry  contained  in  the  minute  book  of  said 
village,  and  set  out  in  finding  3  hereof,  and 
forwarded  the  same  to  the  county  auditor  of 
said  Carlton  county."  The  court  further 
found  that,  besides  the  other  taxes,  the  coun- 
ty auditor,  pursuant  to  said  resolution,  and 
without  any  otb&r  or  further  authority,  en- 
tertd  against  said  real  property  a  tax  of  1^ 
per  cent,  on  the  assessed  valuation  thereof  for 
the  use  of  said  village.  As  a  conclusion  of 
law  the  court  found  that  this  portion'  of  the 
tax  1b  Illegal  and  void,  and  ordered  Judgment 
against  the  property  for  said  other  taxes,  but 
not  for  this.  Thereupon  the  question  of  the 
validity  of  said  m  per  cent,  tax  was,  pur- 
suant to  section  80,  c.  11,  Oen.  St.  1878  (sec- 
tion 1589,  Gen.  St  1884),  cerUfled  to  this  court 
It  Is  urged  by  respondent  that  this  tax  is 
illegal  and  void,  for  the  reason  that  the  stat- 
ute requhres  the  village  council  to  specify  the 
amouLt  of  tax  to  be  levied,  and  not  the  rate 
per  cent  Section  34,  c.  145,  Gen.  Laws  1885, 
provides:  "The  village  council  shall  on  or  be- 
fore the  15th  day  of  August  in  each  year  by 
resolution  to  be  entered  of  record,  determine 
the  amount  of  corporation  taxes  to  be  raised 
and  assessed  on  the  taxable  property  In  such 
village  for  the  current  year,  which  shall  not 
exceed  in  any  one  year  two  per  ceiitum  of  the 
assessed  valuation  of  such  property.  ♦  •  ♦ 
On  or  before  the  first  day  of  September  in 
each  year  the  village  recorder  shall  deliver  to 
the  county  auditor  a  copy  of  all  such  resolu- 
tions certified  under  his  hand  and  the  cor- 
iwrate  seal  of  such  village,  and  such  auditor 
Hball  enter  such  taxes  upon  the  tax  books  In 
the  same  manner  as  be  is  required  to  do  in 
levying  towu  taxes."  Section  48,  c.  11,  Gen. 
Bt  1878  (section  1557,  Gen.  St  1894),  proTldes: 
"All  taxes  shall  be  lerled  or  voted  in  specific 


amounts,  and  the  rates  per  centum  shall  be 
determined  from  the  amount  of  property  as 
equalized  by  the  state  board  of  equalization 
each  year,  except  such  general  taxes  as  may 
be  definitely  fixed  by  law.  The  state  tax  shall 
be  levied  by  the  legislature,  and  the  rate  of 
such  tax  shall  be  certified  by  the  auditor  of 
state  to  each  county  auditor  on  or  before  the 
first  day  of  October  annually.  The  county 
taxes  shall  be  levied  by  the  county  commis- 
sioners at  the  time  of  their  meeting  In  July 
of  each  year.  Such  taxes  shall  be  based  up- 
on an  Itemized  statement  of  the  county  ex- 
penses for  the  ensuing  year,  which  statement 
shall  be  included  in  the  published  proceedings 
of  the  said  board,  and  no  greater  levy  of 
county  tax  shall  be  made  upon  the  taxable 
property  of  any  county  than  will  be  equal  to 
the  amount  of  such  expeuses,  with  an  excess 
of  five  per  cent,  of  the  sama  The  taxes  voted 
by  Incorporated  cities,  villages,  townships  and 
school  districts,  shall  be  certified  by  the  prop- 
er authorities  to  the  county  auditor,  on  or  be- 
fore the  tenth  day  of  October  in  each  year. 
The  rate  par  centum  of  all  taxes,  except  the 
state  tax  and  such  other  taxes  the  rates  of 
which  may  be  fixed  by  law,  shall  be  cal- 
culated and  fixed  by  the  county  auditor  ac- 
cording to  the  limitations  hereinafter  pre- 
scribed: provided,  that  If  any  cotmty,  dty, 
town  or  school  district  shall  retun.'  a  greater 
amount  than  the  prescribed  rates  will  raise, 
then  the  county  auditor  shall  only  extend  such 
amount  of  tax  as  the  limited  rate  will  pro- 
duce." Construing  these  two  sections  togeth- 
er. It  Is  eTldent  that  it  is  the  imperatlTe  duty 
of  the  village  council  to  fix  the  specific  amount 
of  the  tax  to  be  levied,  not  the  rate;  and  that 
It  is  the  duty  of  the  county  auditor  to  cal- 
culate and  ascertatai  the  rate.  This  the  coul<- 
ty  auditor  must  do  after  the  state  board  of 
equalization  has  equalized  the  assessment, 
while  the  village  council  are  required  to  de- 
termine the  amount  of  money  necessary  to  be 
raised  before  said  board  has  acted.  On  be- 
half of  the  state  it  is  urged  that  it  should  be 
presumed  that  the  village  council  lnsi)ected 
the  assessment  book,  and  ascertained  the  as- 
sessed valuation  of  all  the  taxable  property 
In  the  village,  before  they  passed  the  resolu- 
tion in  question',  and  that  they  fixed  the  rate 
specified  in  the  resolution  accordingly.  Even 
if  it  should  be  so  presumed,  it  does  not  follow 
that  the  resolution  could  be  upheld,  as  tlie 
assessed  valuation  of  the  village  might  be 
very  materially  changed  by  the  subsequent 
equalization.  But  we  are  of  the  opinion  that 
it  should  not  be  so  presumed.  Said  section 
48,  c.  11,  Gen.  St  1878  (section  1557,  Gen.  St 
1894),  provides  that  "the  rate  per  centum 
shall  be  determined  from  the  amount  of  prop- 
erty as  equalized  by  the  state  board  of  equal- 
ization." There  Is  as  much  reason  for  pre- 
suming that  the  council  attempted  to  estimate 
what  that  valuation  would  be  after  it  was 
finally  equalized,  or  that  they  took  a  random 
guess  at  what  such  valuation  was  or  would  be 
without  any  examination  or  investigation  at 
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alL  Some  of  the  members  may  hare  made 
such  Investigation  and  others  not.  To  sustain' 
this  resolution  would  be  to  open  the  door  to 
the  most  loose  and  reckless  methods  of  con- 
ducting public  business.  Such  a  way  of  speci- 
fying the  amount  to  be  raised  by  taxation 
might  be  made  a  cover  for  raising  a  fund  much 
larger  than  necessary,  without  calling  public 
attentl(«.'  to  the  fact.  The  language  of  the 
statute  is  imperative,  the  intention  plain.  By 
specifying  in  dollars  and  cents  the  amount  to 
be  raised.  It  Is  more  readily  understood  by 
the  members  of  the  council  and  the  interested 
public,  and  there  is  less  opportunity  for  fraud, 
deception,  or  mistake. 

It  is  further  contended  on  behalf  of  the 
state  that  under  ths  provisions  of  section  79 
of  snid  chopter  11,  Gen.  St  1878  (section  1588, 
Gen.  St.  ISQi),  the  irregularity  in  the  pro- 
ceedings of  the  council  is  not  a  defense  to  buch 
application  for  a  tax  Judgment.  That  section 
provides:  "If  all  the  provisions  of  law  in  le- 
lation  to  the  assessment  and  levy  of  taxes 
shall  have  been  complied  with,  of  which  the 
list  so  filed  with  the  clerk  shall  be  prima  facie 
evidence,  then  Judgment  shall  be  rendered  for 
such  taxes  and  the  penalties  and  costs.  Bat 
no  omission  of  any  of  the  tilings  by  law  pro- 
vided in  relation  to  such  assessments  and  levy, 
or  of  anything  required  by  any  officer  or  offi- 
cers to  be  done  prior  to  the  filing  of  the  list 
with  the  derk,  shall  be  a  defence  or  objection 
to  the  taxes  appearing  upon  any  piece  or  parcel 
of  land,  unless  it  be  also  made  to  appear  to  the 
court  that  such  omission  has  resulted  to  the 
prejudice  of  the  party  objecting,  and  tliat  the 
taxes  against  such  piece  or  parcel  of  land 
have  been  partially,  unfairly,  or  unequally  as- 
sessed; and  in  such  case,  but  no  other,  the 
court  may  reduce  the  amount  of  taxes  upon 
such  piece  or  parcel,  and  give  Judgment  ac- 
cordingly. It  shall  always  be  a  defence  in 
such  proceedings,  when  made  to  appear  by 
answer  and  proofs,  tliat  the  taxes  have  been 
paid,  or  that  the  property  is  not  subject  to 
taxation."  This  section  was  construed  In  Ot- 
to- Tail  Co.  v.  Batchelder,  47  Minn.  514,  50 
N.  W.  530,  and  we  still  adhere  to  that  con- 
struction: "That  no  omission  of  what  the  law 
requires  to  be  done  shall  be  a  defense  unless 
it  be  shown  that  prejudice  has  resulted  there- 
from to  the  party  objecting,  and  that  the  taxes 
have  been  partially,  unfairly,  or  unequally  as- 
sessed." But  it  is  our  opinion  that  in  the  case 
at  bar  the  taxes  were  not  assessed  at  all;  that 
there  Is  so  wide  a  departure  from  the  mode 
prescribed  by  the  statute  that  it  amounts  to 
a  failure  to  assess  the  tax.  To  hold  other- 
wise would  erase  from  the  statute  a  pro- 
vision designed  with  much  care,  to  prevent  the 
raising  of  more  public  revenue  than  is  nec- 
essary for  legitimate  public  expenses.  Tills 
section  was  not  intended  to  destroy  other  im- 
portant safeguards  found  In  the  revenue  laws. 
It  was  intended  to  prevent  the  success  of  tech- 
nical defenses,  and  also  to  prevent  the  success 
of  meritorious  defenses  to  any  greater  ex- 
tent than  their  merits  demand.   If  the  court 


below  could  do  what  the  council  faDed  to  do,— 
determine  the  proper  sum  to  be  raised  by  tax- 
ation in  this  instance,— the  omission  of  the 
council  might  not  constitnte  a  complete  de- 
fense to  the  application  for  Judgment;  but  the 
court  could  not  do  this.  This  disposes  of  the 
case,  and  the  order  of  the  court  below  is  af- 
firmed. 


In  re  C.  N.  NELSON  LUMBER  (X>.  et  aL 
(Supreme  Coort  of  Minnesota.    May  25,  18K>.) 
Case  certified  from  district  court,  Oarlton  cooa- 

In  |H«ceeding8  to  enforce  the  payment  of  taxos 
on  land  in  Carlton  connty,  the  0.  N.  Nelson 
Lumber  Company  and  others  appeared  and  au- 
Bwered.  After  passing  on  the  question  InToived, 
the  court  certified  the  case  to  the  supreme  conrt. 
Affirmed. 

Alpheus  Woodward  and  W.  Hammons,  for  pe- 
titioner. Warner,  Richardson  &  Lawrence  and 
H.  Oldenberg,  for  respondents. 

CANTY,  J.  The  same  questions  are  InTolred 
in  this  case  as  in  the  foregoing  (In  re  Cioqnet 
Lnmber  Co.,  63  N.  W.  628),  and  the  order  of  the 

lower  court  is  affirmed. 


0.  N.  NELSON  LUMBER  CO.  v.  McKIN- 

NON,  Sheriff. 
(Supreme  Court  of  Minnesota.    May  29,  1895.) 

CONBTITO'riONAL  LAW— DiSTRBSS  POR  TjiXKS  —  Vi- 

uniTT  or  Warkast — Kspi-aviic. 

1.  Section  58,  c.  11.  Gsn.  St  1878,  as  amend- 
ed by  section  5,  c  2,  Gen.  Laws  1885  (Gen.  St. 
1894,  §  1567),  which  provides  for  issuing  dis- 
tress warrants  for  the  collection  of  jjersonal  prop- 
erty taxes  without  prior  notice,  or  opportnniiy 
to  be  heard,  is  constitutional,  and  not  open  to 
the  objection  that  it  is  not  due  process  of  law. 

2.  Said  statute  does  not  attempt  to  delegate 
executive  authority  to  a  judicial  officer.  The 
derk  of  the  district  court  is  not  a  jndidal  officer. 

3.  It  sufficiently  appears  from  the  tx>dy  of  the 
warrant  in  this  case  tnat  it  was  issued  by  the 
derk  of  the  district  court.  The  fact  that  the 
words  "Clerk  of  said  Connty"  are  added  to  bis 
signatnre  does  not  vitiate  the  warrant 

4.  'nie  issuing  of  snch  warrant  is  not  a  ju- 
didal  act,  and  the  statnte  does  not  require  the 
seal  of  the  court  to  be  affixed  to  snch  warrant. 

5.  Even  though,  by  reason  of  irregularities 
and  omissions,  the  tax  proceedings  are  in  fact 
void,  if  the  distress  warrant  is  regular  on  its 
face  It  protects  the  officer  executing  It  in  a  re.^- 
sonable  manner:  and  ndther  replevin,  trover, 
nor  trespass  will  lie  against  him  for  taking  the 
property,  subject  to  levy,  of  the  person  against 
whom  the  tax  is  assessed,  in  executing  such  war- 
rant 

6.  An  officer  of  the  law  is  presumed  to  have 
done  his  duty.  Where  the  statute  required  him 
to  demand  the  amount  of  the  tax  before  levying 
a  distress  warrant  fur  the  same,  it  is  to  be  pre- 
sumed, after  he  has  made  such  levy,  that  before 
he  did  so  he  made  such  demand. 

(Syllabus  by  the  Court) 

Appeal  from  district  conrt,  Carlton  coanty; 
J.  D.  Ensign,  Jndge. 

Action  in  replevin  by  the  C.  N.  Nelson  Lnm- 
ber Company  against  William  McKlnnon. 
sherilt  of  Carlton  county.  Defendant  bad 
Judgment,  and  plaintiff  appeals.    Affirmed. 
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Warner,  Blchardson  &  Laorencei^  for  appe- 
lant    A.  Woodward,  for  respondent 

CANTY,  J.  The  plaintift  brought  replevin 
to  recover  from  defendant  the  possession  of 
a  large  quantity  of  lumber,  and,  by  means 
of  proceedings  In  claim  and  delivery,  got 
possession  of  all  of  the  same,  through  the 
coroner.  Defendant  In  his  answer,  alleges 
that  he  Is  the  sherlfT  of  Carlt<m  county,  and 
that  he  levied  upon  and  took  possession  of 
said  lumber  under  and  by  virtue  of  the  tax 
warrant  (Exhibit  A  of  the  answer);  that  B. 
A.  Page,  who  signed  said  warrant  was  clerk 
of  the  district  court  of  said  county  at  the 
time  said  warrant  was  Issued;  that  the  tax 
la  said  warrant  described  "was  in  all  re- 
spects duly  assessed  and  levied  upon  and 
against  said  plaintiff,  and  was  and  remained 
delinquent  on  the  Ist  day  of  April,  1893,  and 
was  on  that  day  duly  certifled  as  such,  and 
filed  with  said  clerk,  by  the  treasurer  of  said 
county."  The  reply  admits  that  Page  Issued 
the  warrant  on  the  day  of  its  date,  and  that 
he  was  then  said  clerk;  but'  It  Is  alleged 
"that  said  E.  A.  Page  had  not  then  and 
there,  or  at  any  other  time  or  place,  any  pow- 
er or  authority  to  make  out,  issue,  or  deliver 
said  instrument  or  any  instrument  of  like 
tenor,  to  said  defendant,  for  that  the  county 
treasurer  of  said  county  did  not  at  or  at  any 
time  prior  to  the  said  making  out,  issuance, 
and  delivery  of  said  instrument,  duly  or  oth- 
erwise make  and  file  with  the  clerk  of  said 
court  a  list  of  all  or  any  personal  property 
taxes  in  said  county  remaining  delinquent  on 
the  Ist  day  of  April,  A.  D.  1893,  which  list 
was  duly  or  otherwise  certified  by  said  coun- 
ty treasurer;  and  the  recitaia  of  said  instm- 
ment  and  each  of  them,  are,  and  ever  were, 
severally  and  respectively  untrue,  and  with- 
out foundation.*'  The  court  below  granted 
defendant's  motion  for  judgment  on  the 
pleadings,  and  from  the  Judgment  altered 
thereon  plaintiff  appeals. 

1.  Section  58,  ell,  Gan.  St  1878,  as  amend- 
ed by  section  5,  c^  2,  Oen.  Laws  1885  (Oen. 
St  1894,  {  1567),  provides:  "AU  unpaid  per- 
sonal property  taxes  shall  be  deemed  delin- 
quent on  the  first  day  of  March  next  after 
they  become  due.  *  *  *  On  the  first  day  of 
April  in  each  and  every  year  the  county  treas- 
urer shall  make  a  list  of  all  such  delinquent 
personal  property  taxes,  which  he  shall  cer- 
tify to  the  clwk  of  the  district  court  of  his 
county,  and  the  said  clerk  shall  Immediately 
Issue  his  warrants  to  the  sheriff  of  the  coun- 
ty, directing  him  to  proceed  to  collect  the 
same,  and,  if  such  taxes  are  not  paid  on  de- 
mand, said  sheriff  shall  distrain  sufllclent 
goods  and  chattels  belonging  to  the  person 
charged  with  such  taxes."  The  section  fur- 
ther provides  for  a  sale  of  such  goods  and 
chattels  on  not  less  than  10  days'  notice.  It 
it  contended  by  appellant  that  as  this  stat- 
ute provides  for  issuing  final  process  without 
notice  to  the  party  whose  property  is  to  be 
seized,  and  without  giving  him  an  oppor- 


tunity to  be  heard,  it  attempts  to  derive  him 
of  his  property  without  due  process  of  law, 
and  is  unconstitutional  and  void.  We  can- 
not so  hold.  What  is  due  process  of  law  is 
usually  a  traditional  or  historical  question. 
Was  it  due  process  of  law  under  the  com- 
mon law,  and  did  it  remain  such  up  to  the 
time  of  adopting  the  constitution?  This  sum- 
mary remedy  of  distress  for  the  collection  of 
taxes  has  always  been  known  to  the  com- 
mon law,  and  is  due  process  of  law.  Mur- 
ray T.  Improvement  Co.,  18  How.  272}  Cooley, 
Tax'n,  432,  43& 

2.  This  statute  does  not  attempt  to  dele- 
gate executive  authority  to  a  Judicial  officer. 
The  clerk  of  the  court  is  not  a  Judicial  ofil- 
cer.  Neither  was  the  issuing  of  this  warrant 
a  Judicial  act  It  was  competent  for  the 
legislature  to  provide  that  the  clerk  should 
issue  such  warrants. 

8.  It  sufficiently  appears  from  the  body  of 
the  warrant  (Exhibit  A)  that  it  was  issued 
by  the  derk  of  the  district  court  The  fact 
that  the  words  "Clerk  of  said  County"  are 
added  to  the  clerk's  signature  does  not  vitiate 
the  warrant 

4.  The  statute  does  not  require  the  seal  of 
the  court  to  be  affixed  to  the  warrant  The 
warrant  is  not  a  Judicial  process.  It  is  the 
warrant  of  the  derk,  not  of  the  court 

5.  The  court  below  did  not  err  in  granting 
Judgment  on  the  pleadings.  Section  133,  c. 
66,  Gen.  St  1878  (Gen.  St  1894,  {  5275),  pro- 
vides that  if  the  plaintiff  in  a  replevin  suit 
demands  the  Immediate  delivery  of  the  prop- 
erty, he  shall  make  an  affidavit  stating, 
"third,  that  the  same  has  not  been  taken  for 
a  tax,  assessment  or  fine,  pursuant  to  a  stat- 
ute." It  is  true  that  this  statute  applies 
only  to  the  provisional  remedy,  and,  if  that 
remedy  has  been  wrongfully  used,  the  proper 
means  of  redress  is  by  a  motion  to  set  aside 
the  proceedings,  and  order  the  return  of  the 
property.  Because  such  provisional  remedy 
has  been  wrongrfully  used  is  no  reason  why 
the  defendant  should  have  Judgment  on  the 
pleadings.  Under  our  practice  an  action  of 
replevin  may  be  maintained  without  resort 
to  the  provisional  remedy,  and,  if  the  officer 
executing  the  distress  warrant  is  liable  for 
wrongfully  taking  the  property,  there  is  no 
reason  why  he  should  not  b«  liable  In  re- 
plevin (not  aided  by  the  provisional  remedy), 
as  well  as  in  trespass  or  trover.  See  Dudley 
V.  Ross,  27  Wis.  679.  The  use  of  the  provi- 
sional remedy  is  prohibited,  not  for  the  pro- 
tection of  the  officer,  but  for  the  protection 
of  the  state  "The  reason  of  the  rule  is 
found  In  the  necessity  for  protecting  the  pul)- 
lic  revenue,  and  to  prevent^  delay  in  Its  col- 
lections." Wells,  Repl.  {  224.  But,  If  no 
fatal  defect  appears  on  the  face  of  the  dis- 
tress warrant,  the  officer  executing  It  in  a 
reasonable  manner  Is  not  liable  in  any  form 
of  action.  Cobbey,  Repl.  c.  14,  §  333  et  seq.; 
Chegary  v.  Jenkins,  6  N.  T.  876;  Hudler  v. 
Golden,  36  N.  Y.  446;  Elevating  Co.  v.  Mo- 
Namara,  2  Hun,  416;   Railroad  Cow  v.  An- 
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drewB,  53  m.  176;  Adams  v.  Darla,  109  Ind. 
10.  8  N.  E.  162.  This  is  simply  an  applica- 
tion of  the  general  rule  that  an  officer  is  pro- 
tected by  process  fair  on  its  face.  See  Smith, 
Sher.  184;  Crock.  Sher.  i  283;  1  Freem. 
Ex'ns,  {101;  2  Freem.  Ex'ns,  {  272.  In  the 
case  at  bar  the  distress  warrant  is  fair  on  Its 
face,  and  protects  the  defendant  Whoever 
else  is  liable^  be  Is  not.  For  this  reason  the 
Judgment  appealed  from  is  affirmed. 

6.  The  defendant  does  not  allege  In  his  an- 
swer that  be  demanded  payment  of  the  tax 
before  he  made  his  levy  tmder  the  distress 
warrant.  It  was  not  necessary  (or  bim  to 
plead  the  fact  of  demand.  It  Is  presumed 
that  the  officer  did  his  duty.  If  he  did  not 
make  such  demand,  the  plaintiff  should  have 
pleaded  that  fact  in  its  reply,  which  it  failed 
to  do. 

There  is  nothing  in  the  point  that  said  chap- 
ter 2,  Gen.  Laws  1886,  does  not  sufficiently 
Identify  the  statute  It  puriwrts  to  amend. 
Judgmoit  affirmed. 


HOW  ▼.  FIRST  NAT.  BANK  OF  SHAKO- 
PEE  et  al. 
(Sapreme  Conrt  of  Minnesota.     May  28,  1885.) 
Homestead  Right  in  Urbam  Pbopbktt  —  Sblbo- 

TION   BT   InSOLTSNT. 

1.  Tbe  homestead  law  exempts  from  ezecn- 
tion,  as  the  homestead  of  the  debtor,  any  quan- 
tity of  land,  not  exceeding  in  amount  one-half 
acre,  to  be  selected  by  the  owner  thereof  "within 
the  laid-out  or  platted  portion  of  any  incorporated 
town,  city  or  village  having  less  than  five  thou- 
sand inhabitants,  and  the  dwelling  house  thereon 
and  its  appurtenances  owned  and  occupied"  by 
him.  A  debtor  owned  several  a^acent  lota,  ex- 
ceeding in  area  one-half  acre,  in  the  laid-ont  and 
platted  portion  of  such  a  city.  A  part  of  this 
tract  was  covered  by  her  dwelling  house  and  its 
appurtenances;  another  part  by  a  brick  store 
owned  by  her,  and  not  a  part  of,  or  appurtenant 
to,  the  dwelling  house.  Bdd,  in  selecting  her 
homestead,  she  could  not  reject  a  part  of  the 
dwelling  or  its  appurtenances  for  the  purpose  of 
including  in  her  selection  the  brick  store. 

2.  Where  more  than  one  half  acre  Is  in- 
cluded in  the  appurtenances  and  the  land  cover- 
ed by  the  dwelling  house,  hdd  she  could  reject  a 
part  of  the  appurtenances  for  the  purpose  of  se- 
lecting another  part.  But  held  she  must  make 
her  selection  in  a  reasonable  manner,  and  can- 
not carve  it  out  of  the  front  part  of  a  number  of 
platted  city  lota  of  the  ordinary  dcplli,  Uiereby 
leaving  the  rear  part  of  the  lots  without  any 
means  of  access  except  through  an  alley. 

3.  Hdd,  under  the  circumstances  of  this 
case,  it  was  not  error  to  require  the  insolvent 
debtor  to  include  all  of  the  dwelling  house  in  her 
selection,  thongh  a  few  feet  of  one  wing  of  the 
same  was  on  land  of  which  she  owns  only  an  un- 
divided one-half. 

(Syllabus  by  the  Court) 

Appeal  from  district  conrt,  Scott  county; 
Francis  CadweU,  Judge. 

In  the  matter  of  the  assignment  of  Mary  M. 
How,  insolrent,  on  the  petition  of  the  First 
National  Bank  of  Shakopee  and  others,  cred- 
itors, insolvent's  selection  of  her  homestead 
was  set  aside.    Insolvent  appeals.    Affirmed. 

H.  J.  Peck,  for  appellant  Soutbwortb  and 
'"-Uer  and  Cbas.  Q.  Hinda,  tor  reqjiondenta. 


CANTT,.  J.  Mary  M.  How  made  an  assign- 
ment of  all  her  nnexempt  prt^)erty  for  the 
benefit  of  her  creditors,  imder  the  insolvency 
law  of  this  stata  At  the  time  of  the  assign- 
ment she  was  the  owner  of  the  undivided 
one-half  of  lot  1,  and  the  owner  of  all  ot 
lots  2,  8,  4,  and  the  front  102  feet  of  lot  i, 
and  tbe  boUdings  on  these  lots,  all  as  ap- 
pears by  tbe  plat  hereto  attached: 
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All  of  ber  dwelling  honse  Is  on  lot  2,  ex- 
cept a  few  feet  of  one  wing,  which  extends 
over  upon  lot  1,  and  a  few  feet  of  the  other 
wing,  whidi  extends  over  upon  lot  3.  Her 
homestead  Is,  and  for  many  years  has  been, 
upon  this  property.  It  Is  in  Shakopee,  a 
city  of  less  than  5,000  Inbabitanta.  After  tbe 
assignment  the  insolvent  selected  as  her  home- 
stead the  parts  of  said  lots  2,  3,  4,  and  5  south 
of  and  included  in  the  dotted  line  shown  on 
said  plat  On  the  petition  of  a  numb»-  of  her 
creditors,  her  selection  was  by  the  order  of 
the  court  below  set  aside,  and  she  was  or- 
dered to  make  a  new  selecticni.  From  this 
order  she  appeals.  Section  1,  c.  68,  Gen.  St 
1878  (section  5521,  Gem.  St  1884),  provides: 
"A  homestead  consisting  of  any  quantity  of 
land  not  exceeding  eighty  acres,  and  the 
dwelling  house  thereon  and  ita  appurtmances, 
to  be  sheeted  by  ,the  owner  thereof,  and  not 
included  In  the  la'ld-out  or  platted  portion  of 
any  incorporated  town,  city  or  village,  or. 
Instead  thereof  at  the  option  of  the  owner,  a 
quantity  ot  land  not  exceeding  In  amonnt 
*  •  *  cne-half  acre,  If  within  the  lald-ont 
or  platted  portion  of  any  Incorporated  town, 
dty  or  village  having  less  than  five  thooaasd 
Inhabitants,  and  tbe  dwelling  house  thereon 
and  appurtenances,  owned  and  occupied  by 
any  reaidrat  of  this  state,  shall  not  be  sub- 
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ject  to  levy  or  sale  upon  attachment  execu- 
tion." etc.  Sections  8,  4,  c.  68,  Gen.  St  1878 
(sections  6S23,  5524,  Gen.  St  1894),  read  as 
follows:  Section  3:  "Whenever  a  levy  shall 
"be  made  npon  the  lands  or  tenements  of  a 
liousebolder  whose  homestead  has  not  been 
selected  and  set  apart  by  metes  and  bounds, 
such  householder  may  notify  the  officer,  at 
the  time  of  making  such  levy,  of  what  he  re- 
gards as  his  homestead,  with  a  description 
thereof,  within  the  limits  above  prescribed; 
and  the  remainder  alone  shall  be  subject  to 
sale  imder  such  levy."  Section  4:  "If  the 
plaintiff  In  execution  shall  be  dissatisfied  with 
the  quantity  of  land  selected  and  set  apart  as 
aforesaid,  the  officer  making  the  levy  shall 
cause  the  same  to  be  surveyed,  beginning  at 
a  point  to  be  designated  by  the  ownw,  and 
set  off.  In  a  compact  form.  Including  the 
dwelling .  house  and  its  appnrtenances,  the 
amount  specified  In  the  first  section  of  this 
act;  and  the  exi>enae  of  such  survey  shall 
be  chargeable  on  the  execution,  and  collected 
thereupon."  Under  said  section  1,  c  68,  Gen. 
St  1878  (section  5521,  Gen.  St  1894),  the  In- 
solvent Is  entiUed  to  carve  oat  of  these  five 
lots  one-half  of  an  acre  as  her  homestead, 
but  her  selection  must  Include  all  of  the 
■dwelling  house  and  its  appurtenances  before 
she  can  reach  out  and  take  in  any  of  the 
adjoining  land  which  did  not  actually  form  a 
pait  of  the  dw^ing  and  Its  appurtenances 
at  the  time  of  the  assignment  Her  selecticxi 
did  not  conform  to  this  rule.  On  the  east  side 
of  lot  5  is  a  brick  store  building,  which  at  the 
time  of  the  assignment  was  occupied  by  tei- 
ants,  and  used  as  a  post  office,  restaurant, 
millinery  store,  and  physician's  office.  West 
of  this  store,  near  the  west  line  of  lot  5,  was 
a  board  fence,  which  separated  the  appurte- 
nances of  the  dwelling  house  from  those  of 
this  store.  She  included  this  store  and  its 
appurtenances  in  her  selection,  and  rejected 
the  rear  parta  of  lots  2,  8,  and  4,  and  the 
west  side  of  lot  2,  all  of  which  were  ap- 
purtenant to  the  dwelling  house.  The  west 
wing  of  the  house,  which  she  attempted  to 
reject  connects  with  the  rest  of  the  house 
by  means  of  a  door  through  the  partition 
wall,  and  was  used  by  her  as  a  part  of  the 
dwelling  house  until  a  week  after  the  assign- 
ment when  she  took  out  the  furniture,  took 
up  the  carpet  and  delivered  possession  of  the 
room  of  this  wing  to  the  assignee.  The  rear 
of  lot  2  was  occupied  as  the  back  yard  of  the 
bouse,  and  among  other  things  used  on  it 
was  a  clothes  reel.  On  the  rear  of  lot  3 
was  the  carriage  bouse,  bam,  a  stable,  and 
abed.  From  these,  through  the  center  of  the 
lot,  to  the  street  In  front,  was  a  driveway. 
The  rear  of  lot  4  was  used  to  some  extent 
as  a  bam  yard,  and  other  parts  of  this  lot 
and  lot  8  were  used  as  a  garden,  flower  gar- 
den, and  for  other  purposes  for  which  prem- 
ises appurtenant  to  a  dwelling  house  are  or- 
dinarily used.  Under  these  circumstances,  all 
of  the  parts  of  lots  2,  3,  and  4  so  rejected 
were   clearly   appurtenant   to   the   dwelling 


house,  and  none  of  these  parts  could  be  re- 
jected for  the  purpose  of  Including  In  the 
selection  the  brick  store  which  was  no  part 
of  the  appurtenances  of  the  dwelling.  If  more 
than  one-half  acre  Is  Included  in  the  appur- 
tenances and  the  land  covered  by  the  dwell- 
ing house,  the  debtor  has  a  right  subject  to 
the  rule  hereinafter  stated,  to  reject  one  part 
of  the  appurtenances  for  the  purpose  of  se- 
lecting another  part  but  he  cannot  reject  a 
part  of  the  dwelling  or  its  appurtenances  for 
the  purpose  of  including  in  his  selection  land 
not  Included  in  or  covered  by  these.  But  we 
will  go  further.  The  selection  of  the  debtgr 
must  be  made  in  a  reasonable  manner.  He 
cannot  carve  his  selection  out  of  the  front 
part  of  a  number  of  platted  dty  lots  of  or- 
dinary and  usual  depth,  when  It  will  leave 
the  rear  of  these  lots  without  any  reasonable 
or  proper  accesa  In  the  present  case  the  at- 
tempted selection  would  leave  the  rear  por- 
tions of  lots  2,  3,  and  4  without  any  means 
of  access  except  through  an  alley.  The  stat- 
ute never  contemplated  any  such  a  manner 
of  selecting  a  homestead.  In  cases  of  this 
character  there  are  many  matters  of  detail, 
as  to  which  each  case  must  depend  on  its 
own  circumstances.  Our  conduslcn  is  that 
In  this  case  the  court  bdow  did  not  err  in 
holding  that  the  Insolvent  must  select  all  of 
the  dwelling  house.  But  as  she  has  only  an 
undivided  one-half  Interest  In  lot  1,  we  are 
of  the  opinion  that  under  all  the  circum- 
stances, she  may,  If  she  sees  fit  select  no 
part  of  that  lot  except  that  which  is  actually 
covered  by  such  dwelling.  This  diq;>oseB  of 
all  the  questions  In  the  case,  and  the  order 
appealed  from  Is  affirmed. 

BDCE.  J.,  absent  did  not  alt. 


la  re  SMITH. 

REBVES  V.  HASTINO& 

(Supreme  Oonrt  of  Minnesota.    June  8,  1896.) 

IXBOLVaXOT— COMPIKBATION  OF  RBoaiTsa— A^ 
FBJIL  BT  INSOLVKNT. 

1.  The  insolvent  where  a  receiver  is  ap- 
pointed for  the  benefit  of  his  creditors  under  the 
insolvency  law  of  1881,  may  appeal  from  an  or- 
der of  the  conrt  allowing  the  recover  for  his  serv- 
ices compensatioD  in  excess  of  the  limit  fixed  by 
law  in  ordinary  cases. 

2.  Evidence  considered,  and  Md,  that  the  re- 
ceiver in  this  case  was  not  entitled  to  compensa- 
tion for  his  services  in  excess  of  the  statutory 
limit  In  ordinary  cases. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Heimepin  coun- 
ty; Robert  D.  Russell,  Judge. 

At  a  suit  of  creditors,  Albert  W.  Hastings 
was  appointed  receiver  of  the  property  of 
B.  K.  Smith  &  Co.,  insolvents,  of  which  firm 
Thomas  H.  Reeves  was  a  member.  From  an 
order  allowing  extra  compensation  to  the  re- 
ceiver, said  Reeves  appeals.    Modified. 
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EU.  Torrance,  for  appellant  Howell  W. 
Young,  for  respondent 

START,  C.  J.  The  appellant  was  a  mem- 
ber of  the  firm  of  B.  K.  Smith  &  Co.,  of  whose 
property  Albert  W.  Hastings  was  appointed 
receiver,  under  the  Insolvency  law  of  1881, 
upon  the  petition  of  creditors.  The  appel- 
lant appeared  at  the  bearing  in  the  district 
court,  on  the  settlement  of  the  receiver's  ac- 
counts, and  objected  to  the  allowance  of  the 
sum  of  $750,  claimed  by  him  as  extra  com- 
pensation for  bis  services  as  receiver,  in  ex- 
cess of  the  fees  for  such  services  limited  by 
lAw  in  ordinary  cases;  and  the  appellant  ap- 
peals from  the  order  of  the  court  allowing 
such  extra  compensation. 

1.  The  respondent  makes  the  point  that  the 
appellant  is  not  an  aggrieved  party,  and 
therefore  cannot  appeal  from  the  order.  We 
are  of  the  opinion  that  he  is  entitled  to  prose- 
cute the  appeal,  for  he  is  one  of  the  parties 
whose  property  was  taken  possession  of  by 
the  court  for  the  benefit  of  bis  creditors,  and 
he  is  directly  Interested  in  a  proper  admin- 
istration of  the  trust  estate.  If  it  be  admit- 
ted that  in  no  event  will  any  of  the  estate  be 
returned  to  him,  and  that  all  of  his  creditors 
have  filed  releases,  still  he  Is  Interested  In 
having  his  property  applied  In  the  payment 
of  his  creditors,  and  to  prevent  an  impr(^)er 
and  unlawful  division  of  any  part  of  it  from 
the  purposes  for  which  the  trust  was  created. 
By  Just  so  much  as  is  unlawfully  paid  to  the 
receiver  will  the  balance  remaining  unpaid 
on  his  debts  be  increased.  He  may  desire  to 
pay  this  balance  in  case  he  is  ever  able  to 
do  so;  at  least  as  an  honest  man,  he  ought 
to  do  it;  and  he  has  a  right  to  have  his  cred- 
itors receive  the  full  boaeflt  of  the  trust  es- 
tate, less  necessary  and  lawful  expenses  and 
charges. 

2.  It  Is  apparent  from  an  inspection  of  the 
record  that  this  was  not  an  extraordinary 
cnse,  so  as  to  entitle  the  receiver  to  com- 
pensation in  excess  of  the  statutory  limit 
within  the  rule  laid  down  in  the  case  of  In 
re  Shotwell,  49  Minn.  170,  61  N.  W.  »09,  and 
62  N.  W.  107a  The  simple  fact  that  the 
business  was  carried  on  at  retail  under  the 
direction  of  the  court  for  a  time  does  not 
make  It  an  exceptional  case.  As  said  in  the 
case  of  Gallagher  v.  Welch  (Minn.)  63  N.  W. 
lOS,  cases  may  possibly  arise  In  which  the 
receiver  or  assignee  ought  to  be  allowed  extra 
compensation  for  carrying  on  the  business; 
but  this  case  Is  not  <Hte  of  them,  for,  if  the 
extra  compensation  is  allowed  in  this  case, 
we  see  no  good  reason  why  such  allowance 
should  not  be  made  in  all  cases  where  the 
receiver  continueB  the  business  at  retail  for 
any  length  of  time.  The  case  most  be  re- 
manded to  the  district  court  of  Hennepin 
county,  with  direction  to  modify  the  order 
appealed  from  by  disallowing  the  sum  of 
(750,  claimed  by  the  receiver  as  extra  com- 
pensation.   So  ordered. 

COLLINS,  J.,  took  no  part  In  the  decision. 


MISSOURI,  K.  ft  T.  TRUST  CO    r,  NOR- 

RlSet  ox. 
(Supreme  Cortrt  of  Minnesota.    Jnne  3,  1895.) 

SbRVICI  BT  LbaTINO  WbIT  at  DBrSMDAIIT'l  Re»- 
IDBNOB. 

1.  Tbe  term  "the  house  of  his  usual  abode," 
as  used  in  Gen.  St  1894,  I  6109,  subd.  4,  meani 
a  person's  customary  dwelling  place  or  residence. 
It  is  not  the  equivalent  of  domicile  in  all  particu- 
lars,^ for  one's  place  of  abode  or  home  once  ac- 
quired does  not  necessarily  continue  until  anotha 
one  is  obtained. 

2.  In  the  case  of  a  married  man  the  house 
of  his  usual  abode  is  prima  facie  the  house  where- 
in his  wife  and  family  reside. 

3.  Evidence  examined,  and  hdd,  that  it  snt- 
tains  a  finding  that  the  summons  and  complaint 
in  this  case  were  dnly  served  by  leaving  copiei 
with  the  wife  of  the  defendant  at  "the  house  of 
his  nsnal  abode." 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  8t  LooIb  conn- 
ty;  Charles  L.  Lewis,  Jndge. 

Action  to  foreclose  a  mortgage  by  the  Mis. 
■curl,  KanwBB  A  Texas  Trust  Company 
against  Sherman  R.  Norris  and  Emma  Nor- 
rls.  From  an  ordor  denying  a  motion  to  set 
aside  a  default  Judgment  and  allow  him 
to  answer,  defendant  Shwmaa  R.  Nwria  ap- 
peals.    Affirmed.  ■ 

J.  B.  Richards,  for  appellant  Wm.  0. 
White,  for  respondent 

START,  C.  J.  This  was  an  action  to  fore- 
close a  real-estate  mortgage  made  by  the  de- 
fendants to  the  plaintiir  on  their  homestead. 
Personal  service  was  made  on  the  defendant 
Emma  Norris  on  October  14,  1892;  and  the 
summons  and  complaint  were  served  on  tlie 
defendant  Sherman  R.  Norris  at  Lester  Park, 
in  the  county  of  St  Louis,  in  this  state,  en 
the  28th  day  of  October,  1892,  by  leaving 
copies  of  the  same  at  the  house  of  his  usual 
abode,  with  his  codefendant  and  wife,  Emma 
Norris,  a  person  of  suitable  age  and  diacte- 
tlon,  then  resident  therein.  His  wife  em- 
ployed a  lawyer  to  defend  the  action  for  him, 
who  answered,  setting  up  usury  as  a  defense, 
and,  after  stipulating  the  facts,  withdrew  his 
appearance,  and  the  case  proceeded  to  Judg- 
ment which  was  entered  March  8,  1893.  On 
June  9,  1894,  a  motion  was  made  on  behalf 
of  the  defendant  Sherman  R.  Norris,  on  the 
affidavits  of  himself,  his  wife,  and  the  attor- 
ney who  appeared  for  him,  to  set  aside  the 
Judgment  as  to  him,  and  permit  him  to  an- 
swer and  defend  on  the  ground  of  usury; 
and  from  an  order  of  the  district  court  of  St 
Louis  county  denying  his  motion  be  appealed. 
The  appellant  claims  that  the  court  erred  in 
making  the  order  because  (1)  he  was  entitled, 
as  a  matter  of  right  to  have  the  Judgment  set 
aside,  for  the  reason  that  the  summons  was 
never  served  upon  him,  and  the  court  neverac- 
quired  Jurisdiction  in  the  premises;  (2)  that 
it  was  an  abuse  of  discretion  to  deny  his  mo- 
tion. 

1.  Conceding  that  the  appearance  of  the  at- 
torney for  him,  on  the  employment  of  his 
wife,  was  unauthorized,  the  question  of  Ju- 
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risdlction  depends  upon  whether  or  not  the 
house  wherein  his  wife  was  living,  and 
wherein  and  with  whom  copies  of  the  sum- 
mons and  complaint  were  left  for  him,  was 
also  the  house  of  his  usual  abode.  This  Is 
a  question  of  fact,  and  we  are  only  to  con- 
sider whether  the  record  discloses  eyldence 
reasonably  tending  to  suppwt  the  finding  of 
the  court,  necessarily  implied  in  Its  order, 
to  the  effect  that  the  place  of  service  was  the 
house  of  the  defendant's  usual  abode.  Lee 
T.  Macfee^  4S  Minn.  33,  47  N.  W.  309;  Bau^ 
man  t.  TUley,  46  Mhin.  66,  48  N.  W.  4S9. 
The  term,  used  in  the  statute  providing  for 
substituted  service,  "the  house  of  his  usual 
abode,"  Is  not  the  equivalent  of  domicile  in 
all  particulars,  for  one's  place  of  abode  or 
home  once  acquired  does  not  necessarily  con- 
tinue until  another  one  is  obtained.  A  tramp 
may  liave  a  domicile,  but  no  house  of  his  usu- 
al abode.  The  term  means  a  iwrson's  cus- 
tomaiy  dweliing  place  or  residence.  Keller 
v.  Carr,  40  Minn.  428,  42  N.  W.  292.  It  la 
admitted  that  at  the  time  of  the  service  of 
the  summons  «nd  complaint  In  this  case,  by 
leaving  copies  thereof  with  the  wife  of  the  de- 
fendant, she  and  his  family  were  living  on  his 
homestead,  where  he  had  lived  with  them 
prior  to  June  14, 1892,  4^  months  prior  to  the 
service.  This  fact  makes  a  strong  prima 
facie  case  tliat  on  the  day  of  the  service  the 
hooae  where  bis  wif6  and  family  resided  was 
also  his  house  of  usnal  abode.  In  additlin 
to  this,  we  have  the  sheriff's  return,  which 
is  prima  fade  correct.  Opposed  to  this  ro- 
bust prima  facie  case,  we  have  the  affidavits 
of  the  defendant  and  his  wife.  Eliminating 
from  the  wife's  affidavit  all  conclusicms  and 
hearsay  statements  of  fact,  It  supports  the  or- 
der appealed  fRmi.  What  the  defendant  has 
done  or  omitted  to  do  since  October  28,  1892, 
the  date  of  the  service,  is  here  immaterial. 
She  states  as. a  fact  that  she  was  living  at 
the  time  of  the  service  on  the  homestead  with 
her  family,  and  In  the  bouse  where  the  de- 
fendant had  resided  previous  to  Jnne  14, 
1892,  when,  as  she  says,  he  left  his  home 
and  the  dty  of  Duluth;  and,  further,  that 
she  received  no  communication  from  him 
after  atxnit  November  8,  1892,  11  days  after 
the  service^  which  clearly  Implies  that  shs 
did  receive  a  communication  from  him  on 
that  data  Passing  to  the  affidavit  of  the  de- 
fendant, the  here  material  statements  of  fact 
are  that  the  copies  of  tbs  summons  and  com- 
plaint were  left  at  the  house  where  he  re- 
sided befwe  leaving  Duluth,  but  that  he  has 
not  been  in  Dnlnth  since  on  or  about  June  14, 
1892;  that  soon  thereafter  (how  soon  he  does 
not  state)  he  gave  up  and  abandoned  his  resi- 
dence In  Duluth,  and  ceased  to  claim  a  resi- 
dence therein  long  before  October,  1802;  but 
as  to  what  he  did,  where  he  went,  and  where 
he  dwelt,  from  which  the  court  could  test  the 
accuracy  of  his  conclusions  and  declarations 
of  his  Intent  expressed  a  year  and  a  half  aft- 
er the  event,  he  is  as  silent  as  the  grave. 
He  further  states  that  he  had  (but  when, 


whether  before  or  after  the  service,  he 
does  not  state)  given  up  all  idea  of  again 
residing  with  or  living  with  his  wife  and  fam- 
ily. No  excuse  or  Justlflcation  Is  given  for 
this  alleged  vioIatlMi  of  honor  and  duty.  His 
affidavit  is  discredited  upon  its  face,  not  on- 
ly by  what  It  does  state,  but  in  the  way  it 
is  stated,  and  in  what  it  falls  to  state.  The 
trial  court  was  Clearly  Justified  in  finding  that 
the  presumption  that  the  house  of  his  usual 
abode  was  where  his  wife  and  family  were 
residing  at  the  time  the  service  was  made 
was  not  rebutted  by  the  affidavits  of  the  de- 
fendant and  his  wife. 

2.  The  court  having  acquired  jurisdiction 
by  the  service  of  the  summons  upon  the  de- 
fendant. It  was  a  matter  of  discretion  with 
it  whether  or  not  the  defendant  should  be 
permitted  to  answer,  and  there  was  no  abuse 
of  such  discretion  in  denying  such  permis- 
sion. The  defendant  communicated  with  his 
wife  11  days  after  the  service.  He  knew  that 
he  had  grlven  a  mortgage  on  his  homestead,  and 
presumably  that  default  had  been  made  in 
its  conditions;  and  ordinary  diligence  on  his 
part  and  attention  to  his  business  and  family 
would  have  led  to  a  knowledge  of  the  pend- 
ency of  the  action.     Order  affirmed. 


BOABD  OP  COM'BS  OF  BBNVILLB 

COUNTY  V.  GRAY  et  tL 

(three  csBes). 

(Supreme  Court  of  Minnesota.     Jane  3,  1895.) 

Rblbiss  of  Sckkties— Estoppsl — Action  ojj 
bosd— evidescb. 

1.  A  firm  engaged  in  banking  was  designated 
a  depositary  of  the  public  fnnds  of  the  plaintltF 
coanty,  and  fnve  a  fond  to  secure  the  county  de- 
posits, in  which  the  persons  composiQg  the  firm 
were  principals,  and  their  codefendants  herein 
snretiea.  1%e  penal  sum  named  in  the  bond, 
when  it  was  signed  by  the  sureties,  and  Intrusted 
to  one  of  the  principals,  to  be  delivered  to  the 
county,  was  $20,000,  but  before  it  was  delivered 
the  penal  sum  was  changed  by  him  to  $21,500, 
without  the  knowledge  or  consent  of  the  sureties, 
and  without  fraudulent  intent  on  his  part.  He 
delivered  the  bond,  as  changed,  to  the  connty, 
and  it  was  accepted  and  approved  by  its  prop- 
er officers,  and  the  funds  of  the  county  deposited 
with  the  fltni.  without  any  knowledge  on  the 
part  of  any  officer  of  the  county  that  it  had  been 
so  changed.  The  assessment  for  taxation  of  the 
property  of  the  firm  and  of  the  persons  composing 
it,  not  exempt  by  law,  was  in  the  aggregate 
amount  less  than  one-haI4  of  the  penal  earn 
named  in  the  bond  before  the  change  therein  whs 
made.  Bdd  to  be  a  material  idteratlon,  which 
dlschaived  the  sureties. 

2.  Two  of  such  saretiea  learned  of  such  al- 
teration of  the  bond  shortly  after  it  was  made, 
and  before  the  deposits  sought  to  be  recovered 
In  this  action  upon  the  hond  were  made,  but  thpy 
did  not  repudiate  sudk  bond,  or  give  any  notice 
to  the  connty  or  any  of  its  officers  that  the  bond 
had  been  so  changed.  BM,  that  they  were  equi- 
tably estopped  from  asserting  such  alteration  as 
a  defense  to  this  action;  and,  further,  that  the 
evidence  was  suffidmt  to  sustain  the  verdict 
against  them  on  this  ground,  but  not  as  to  two 
other  defendants  against  whom  a  similar  verdict 
was  retnmed. 

3.  The  plahitiS  did  not  prove  on  the  trial 
that  the  board  of  auditors  dnbr  advertised  for 
ftroposals  for  the  county  deposits,  that  the  pro- 
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posal  made  by  the  depositai?  was  In  the  form 
prescribed  by  the  statnte,  that  the  depositary  pos- 
sessed the  requisite  property  qaalificationa,  and 
that  the  bond  was  depor'ted  with  the  county 
treasurer.  Htid,  that  proof  of  such  facta  was 
not  essential  to  the  plaintiff's  right  to  recover  on 
the  bond,  it  appearing  that  the  depositary  was  in 
fnct  designated  by  such  board,  and  the  deposits 
made  pursuant  to  such  designation. 
(Syllabus  by  the  Ck>art) 

Appeal  from  district  court,  Renville  coun- 
ty;  B.  F.  Webber,  Judge. 

Action  on  a  bond  by  the  board  of  county 
commissioners  of  Renville  county  against 
Finlay  A.  Gray,  Joseph  A.  Beard,  Martin  D. 
Brown,  Horatio  Werrlng,  Matthew  Welter, 
and  one  Hanser.  From  orders  denying  a  new 
trial  after  verdict,  plaintiff  and  defendants 
Brown,  Hanser,  Wiring,  and  Welter  appeal. 
Affirmed- 

H.  W.  Chllds,  Atty.  Gen.,  Geo.  B.  Bdger- 
ton,  Asst  Atty.  Gen.,  and  S.  R.  MlUer,  for 
plaintiff.    McClelland  &  Tifft,  ^or  defendants. 

START,  C.  J.  Actl<m  by  the  county  of 
Renville  against  Finlay  A.  Gray  and  Joseph 
A.  Beard,  as  principals,  and  their  codefoia- 
anta,  as  sureties,  upon  a  bond  to  the  county 
to  secure  the  payment  of  public  funds  de~ 
posited  with  Gray  and  Beard,  who  were  co- 
partners under  the  name  of  the  Bank  of  Falr- 
fa3^  This  firm  was  designated  by  the  coun- 
ty board  of  auditors  a  depositary  of  the  pub- 
lic funds,  but  they  b^ame  insolvent,  and  re- 
fused to  pay,  on  proper  demand,  a  balance  of 
$1,743.30  due  to  the  county  on  account  of 
public  funds  and  interest  thereon,  deposited 
with  them.  The  sureties  only  answered. 
They  denied  the  allegations  of  the  complaint, 
and  alleged  that  they  executed  a  bond  to  the 
county  in  the  p^ial  sum  ot  $20,000,  and  no 
more;  but  that,  without  their  knowledge  or 
anthority,  the  penal  sum  in  the  bond  was 
changed  to  $21,500  by  Gray  and  Beard,  be- 
fore it  was  delivered  to  the  coimty.  It  was 
proved  upon  the  trial,  and  is  practically  ad- 
mitted, that  after  the  bond  had  been  signed 
by  all  parties.  Including  the  sureties,  and  in- 
trusted to  Gray,  to  be  delivered  to  the  coun- 
ty, he,  without  the  knowledge  or  consent 
at  the  sureties,  made  the  cliange  in  the  penal 
sum  of  the  bond  by  raising  It  from  $20,000 
to  $21,500,  and  delivered  it  to  the  county 
commissioners,  who,  without  any  knowledge 
of  the  change,  approved  and  accepted  it 
The  evidence  also  tends  to  show  that  Gray 
made  the  change  without  any  fraudulent  in- 
tent, and,  further,  that  at  least  two  of  the 
sureties^  after  they  learned  of  the  change, 
ratified  it  A  verdict  was  returned  against 
the  principals  and  the  sureties,  Brown,  Han- 
ser, Werrlng,  and  Welter,  and  in  favor  of  all 
of  the  other  defendants;  and  as  against  the 
latter  the  plaintiff  made  a  motion  for  a  new 
trial,  and  from  an  order  denying  the  same 
It  appealed.  The  defendants  against  whom 
there  was  a  verdict,  severally  made  a  motion 
for  a  new  trial,  which  was  granted  as  to 
Brown  and  Hanser,  and  from  this  order  the 


plaintiff  also  appealed.  Tlie  motion  waa  de- 
nied as  to  Werrlng  and  Welter,  and  frum 
such  order  they  appealed. 

1.  The  plaintiff  claims  that  the  alteration 
of  the  bond  did  not  change  or  affect  the  lia- 
bility of  the  suretleB,  and  therefore  was  not 
a  material  alteration.  If  the  premises  ot  this 
proposition  are  unassailable,  and  the  Identity 
of  the  bond  was  not  destroyed  by  the  change, 
the  conclusion  is  correct,  for  an  alteration  of 
a  written  contract  most  either  destroy  its 
identity  or  change  the  contract  in  some  es- 
sential particular,  in  order  to  be  material  and 
avoid  it  Herrick  v.  Baldwhi,  17  Minn.  200 
(OIL  183).  The  statute  (Gen.  St  1894.  « 
729,  730)  provides  that  the  amonnt  whidi 
shall  be  deposited  in  any  bank  or  banking 
house  shall  not  exceed  the  assessed  capital 
stock  of  such  bank  or  banking  bouse,  or, 
in  case  of  private  bankers,  the  assessed 
value  of  the  pr<H)erty,  not  exempt,  of  tbe  in- 
dividual membHB  of  the  banking  firm,  as 
shall  appear  on  the  tax  lists  ot  the  county; 
and  the  treasurer  is  required  ttom  time  to 
time  to  take  notice  of  any  cluuiges  In  tbe  as- 
sessment of  the  depositary,  and  limit  the 
amount  of  the  deposits  by  such  changes  in 
accordance  with  the  provisions  ot  the  law. 
Tbe  amount  of  the  bcmd  is  required  to  be 
double  the  amount  of  the  fimds  to  be  de- 
posited. Here  are  two  limitations  as  to  the 
amount  which  may  be  deposited.  One  is 
measured  by  the  amount  of  the  assessment, 
the  other  by  one  half  of  tbe  amount  of  the 
bond.  Tbe  deposit  is  not  to  exceed  tlie  as- 
sessment nor  (we-half  of  the  amount  of  the 
bond.  The  lx>nd  runs  for  two  years,  and  the 
board  of  auditors  may  change  the  amount 
to  be  deposited  with  a  depositary,  and  re- 
quire a  further  tiond  if  necessary.  The  as- 
sessment of  the  individuals  composing  the 
banking  firm  may  change  during  that  tlma 
and  if  it  increases  there  is  no  reascHi  wliy  the 
board  of  auditors  might  not.  If  the  assess- 
ment justified  it.  Increase  the  amount  to  be 
deposited  to  a  sum  equal  to  one-half  of  the 
amount  of  the  bond.  In  such  case  the  lia- 
bility of  the  sureties  on  the  bond  in  question 
would  or  might  be  increased  by  one-half  of 
the  increase  in  the  penal  sum  of  the  bond  or 
$750.  Again,  the  limitations  relate  to  the 
amount  of  the  original  deposits,  and  not  to 
the  accrued  interest  thereon;  but  the  bond 
secures  the  Interest  as  wdl  as  the  deposits, 
and  cases  might  arise  wliere  the  sureties,  by 
a  change  in  the  amount  of  th^r  bond,  would 
be  held  on  account  of  accumulated  interest 
for  the  paym^it  of  a  larger  sum  than  they 
could  have  been  called  on  to  pay  If  the 
change  had  not  been  made.  An  alteration  of 
a  contract  Is  material  If  the  liability  of  a 
party  may  be  changed  thereby;  and,  as  we 
have  indicated,  tbe  liabilities  of  the  sureties 
might  have  been  changed  by  an  alteration 
in  the  penal  sum  of  this  bond.  But  we  deem 
it  proper  to  place  our  decision  of  this  ques- 
tion upon  a  broader  ground.  Tbe  plaintiff 
claims  that,  Inasmuch  as  the  assessment  of 
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the  depositary,  as  it  offered  to  prove  It,  was 
less  than  one-half  of  the  penal  sum  of  the 
bond  before  It  was  increased,  the  liabilities 
of  the  sureties  could  not  be  Increased  by  the 
change.  This  necessarily  Implies  that  If  the 
treasurer,  by  mistake  or  by  coUnslon  with 
the  depositary,  deposits  with  him  a  sum 
in  excess  of  the  amount  of  his  assessment, 
the  sureties  on  the  bond  are  not  liable  for 
such  excess.  Such  a  construction  would, 
in  practice,  Imperil  the  safety  of  the  pub- 
lic funds  In  the  several  county  deposita- 
ries of  the  state,  and  defeat  in  a  measure 
the  manifest  object  of  requiring  a  bond  to 
be  given,  which  is  to  secure  the  payment  on 
demand  of  all  public  funds,  and  the  interest 
thereon,  placed  in  such  depositaries.  The 
depositary  Is  one  of  the  financial  agents  of 
the  county,  and  his  bond  Is  Intended  to  se- 
cure his  fidelity  as  such  agent,  and  the  sure- 
ties imdertake  that  he  will  be  faithful  to  the 
trust,  and  pay  and  account  for  the  public 
funds  coming  to  his  hands  as  sucn  agent  on 
demand,  and  their  liability  is  not  conditional 
on  the  fidelity  of  some  other  agent  of  the 
county,— In  this  case  the  county  treasurer,— 
for  their  contract  is  to  Indemnify  the  county 
in  a  sum  not  exceeding  the  amount  named 
In  their  IxMid.  The  fair  and  reasonable  con- 
struction of  the  statute  Is  that  the  limitations 
Imposed  upon  the  treasurer  as  to  the  amount 
of  the  deposit  are  Intended  for  the  benefit  of 
the  public,  not  for  the  protection  of  the  sure- 
ties. Tbey  protect  themselves  by  fixing  a 
Hmltation  in  their  contract  beyond  which 
they  will  not  be  liable.  The  law  undertakes, 
in  addition  to  the  bond,  to  further  safeguard 
the  public  funds  by  placing  limitations  upon 
tlie  authority  of  its  officers  in  depositing  6ucb 
fnnds  with  its  designated  financial  agent; 
and  although  the  former,  by  mistake  or  oth- 
erwise, disregard  the  limitations,  yet  the  lat- 
ter holds  the  excess  as  such  agent  by  virtue 
of  his  designation  as  a  depositary  of  the  pub- 
lic funds.  When  suit  is  brought  on  his  bond 
to  recover  such  funds,  neither  he  nor  his 
sureties  can  be  exonerated  from  liability  for 
any  part  of  the  public  funds  deposited  with 
him,  because  the  treasurer  did  not  observe 
tlie  limitations  of  the  law.  They  are  boimd 
for  the  payment  of  the  full  amount  of  the  de- 
posit, although  they  may  exceed  the  depos- 
itary's assessment  2  Brandt,  Sur.  ti  566, 
5o0.  This  court,  in  the  case  Van  Vllsslngen 
V.  Board,  54  Minn.  555,  56  N.  W.  251,  ex- 
pressly recognized  this  mlei  In  the  case 
cited  the  amount  of  the  bond  of  the  d^os- 
Itary  did  not  exceed  the  sum  of  $30,000,  and 
under  such  a  bond  deposits  were  made  to  an 
average  amount  of  $20,000,  and  the  court 
says:  "There  is  not  the  slightest  Intimation 
in  the  evidence,  as  there  can  be  no  presumi*- 
tlon  in  law,  that  the  county  was  not  abtm- 
dantly  secured  by  the  tx>nd  which  the  law  re- 
quired." 

2.  It  is  further  claimed  by  the  plaintiff  that 
the  alteration  in  the  bond  did  not  render  it 
void,  because  the  change  was  not  made  by 


one  datmlng  a  benefit  nndw  It,  and  was  made 
without  any  firaudnlent  intent  This  proposi- 
tion Is  urged  with  ability  by  counsel  for  the 
plaintiff,  and  he  fortifies  his  position  by  a  ref- 
erence to  many  adjudged  cases,  but  most  of 
them  are  cases  where  the  change  was  made 
by  a  stranger  to  the  contract,  without  author- 
i^.  Such,  however,  is  not  the  case  at  bar, 
for  the  change  was  made  by  one  of  the  obli- 
gors In  the  bond,  without  the  consent  of  his 
co-obligors,  and  it  is  not  clear  but  that  he 
might  have  derived  a  benefit  from  the  cliange. 
A  material  alteration  by  one  of  the  obligors 
without  the  consent  of  bis  co-obligors,  and 
without  the  privity  of  the  obligee,  discharges 
the  other  obligors,  for  the  identity  of  the  in- 
strument is  destroyed  by  the  change;  and  to 
enforce  It  against  the  obUgors  who  did  not 
assent  to  the  change  would  be  to  enforce 
against  them  a  contract  they  never  made;  and 
to  permit  the  obligee,  who  received  the  altered 
instrument  without  knowledge  of  the  change, 
to  recover  on  the  Instrument  as  It  was  orig- 
inally, would  be  to  give  him  the  benefit  of  a 
contract  which  he  never  made  or  accepted. 
Wood  V.  Steele,  6  Wall.  80;  Diaper  v.  Wood, 
112  Mass.  315;  Bank  v.  Stowell,  123  Mass. 
196w  This  question  Is  not  an  open  one  In 
this  state,  for  it  was  setQed  adversely  to  the 
plaintiff  In  the  case  of  Flanigan  v.  Phelps,  42 
Minn.  1S6,  43  N.  W.  1113. 

8.  The  case  of  the  defendants  Brown  and 
Hanser  differs  from  that  of  their  codefendants 
in  whose  favor  a  verdict  was  returned  only 
in  that  It  Is  claimed  by  the  plaintiff  that  there 
was  evidence  In  the  case  tending  to  show 
that  they  had  ratified  the  alteration,  and  wwe 
equitably  estopped  from  asserting  the  change 
as  a  defense,  and  that  for  this  reason  the  ver- 
dict against  them  was  right  The  trial  court 
was  of  the  opinion  that  the  evidence  was  not 
saffldent  to  Justify  such  a  verdict,  and  granted 
tbeae  defendants  a  new  trial.  This  was  cor- 
rect, for  practically  there  was  no  evidence  of 
a  ratiflcatlon  of  the  alteration  by  these  de- 
fendants, or  of  any  act  or  omission  on  their 
part  which  would  estop  them  In  the  premises. 

4.  As  to  the  defendants  Wenrlng  and  Wel- 
ter the  trial  court  denied  their  motion,  for  the 
reason  that  the  evidence  was  sufficient  to  Jus- 
tify the  Jury  In  finding  a  ratiflcatlon  and  es- 
toppel as  to  them.  The  ruling  was  correct 
The  evidence  was  conflicting,  but  there  was 
evidence  in  the  case  tending  to  show  that  the 
defendant  Welter,  the  last  surety  to  sign,  as- 
sented to  the  change,  and  that  both  of  these 
defendants  learned  within  a  short  time  after 
the  bond  was  delivered,  and  before  the  de- 
posits here  in  question  were  made,  that  the 
alteration  In  the  penal  sum  had  been  made; 
but  neither  of  them  Informed  the  plaintiff,  or 
any  of  its  officers,  of  the  change,  or  objected 
thereto.  There  la  no  evidence  that  the  con- 
duct of  the  plaintiff  was  influenced  by  their 
silence,  but  It  will  be  presumed,  for  the  pre- 
sumption is  that  the  board  of  auditors  would 
have  done  their  duty,  and  required  a  new 
bond,  if  they  had  been  informed  that  the  bond 


Digitized  by 


Uoogle 


688 


NORTHWESTERN  REPORTER,  Vol.  63. 


(MimL 


In  question  had  been  materially  altered.  Gen. 
St.  1894,  i  729.  The  defendants  are  pre- 
sumed to  have  known  the  law,  yet  they  re- 
mained silent,  and  permitted  the  coun^  to 
deposit  Its  tunds  with  the  depositary  In  re- 
liance on  the  altered  and  rold  bond.  Silence 
and  a  failure  of  a  party  to  speak,  when  the 
facts  and  cii-cumstances  of  the  case  make  it 
bis  duty  to  speak,  and  the  opposite  party  is 
misled  thereby  to  his  injury,  Is  equitably  es- 
topped from  asserting  the  existence  of  the 
fact  which  he  ought  to  hare  seasonably  dis- 
closed. Dlmond  t.  Manhelm  (decided  at  the 
present  term  of  this  court)  63  N.  W.  495. 

5.  The  princiiMils  in  the  bond  were  in  fact 
designated  a  depositary  of  the  county  funds, 
and  they  were  deposited  with  them  by  reason 
of  such  designation;  but  it  is  claimed  by  these 
defendants  that  such  designation  was  not 
made  in  accordance  with  the  statute,  and  was 
rold  for  the  reason  tliat  there  is  no  evidence 
tliat  the  board  of  auditors  advertised  for  pro- 
posals, or  that  the  proposal  acted  upon  con- 
formed to  the  statutory  requirements,  or  that 
the  depositary  possessed  the  requisite  proper- 
ty quallflcatlons;  and  that  for  these  reasons 
the  bond  was  void.  These  requh-ements  of 
the  statute  are  matters  of  detail  for  the  ben- 
efit of  the  pnbllc,  and  not  for  the  Burettes. 
The  only  purpose  of  advertising  for  proposals 
and  receiving  them  is  to  secure  competition, 
and  the  highest  rate  of  interest  compatible 
with  the  security  of  the  funds.  The  sureties 
had  no  right  to  rely  upon  any  investigation  of 
the  financial  respouslbllitles  of  their  principals 
by  the  county  officers,  for  the  very  object  in 
taking  the  bond  was  to  Insure  such  responsi- 
bility. The  sureties  trusted  the  integrity  and 
pecuniary  responsibility  of  their  principals, 
and  the  county  relied  upon  the  obligation  of 
the  sureties.  2  Brandt,  Sur.  §  61&  The  b<Hid 
In  question,  after  it  was  accepted  and  ap- 
proved, was  filed  and  recorded  in  ttie  office  of 
the  register  of  deeds.  Instead  of  being  depos- 
ited with  the  county  treastirer.  This  cannot 
affect  the  liability  of  the  surety,  for  when  the 
bond  was  approved  its  delivery  was  complete, 
and  the  rights  and  obligations  of  the  parties 
fixed,  and  thereafter  it  was  no  concern  of  the 
sureties  where  the  b(Mid  was  kept 

6.  The  other  assignments  of  «-ror  by  these 
defendants  have  been  examined,  and  found  to 
be  without  sufficient  merit  to  Justify  any  dis- 
cussion of  them.   Orders  afilrmed. 


STAEKTLER  et  al.  v.  SCHOOL  DI8T.  NO. 

40  OP  HOUSTON  COUNTY  et  al. 
(Supreme  Court  of  Minnesota.  Jnne  6,  1895.) 
ScBooi,  Districts— Cb^noinq  Scboolhousb  Bits. 
Where  a  schoolhoiue  site  has  once  been 
designated,  and  is  situate  within  one-quarter  of 
a  mile  from  the  center  of  the  district,  it  cannot 
he  rhaiipred  unless,  at  least,  a  majority  of  the 
iCgal  voters  In  the  district  who  have  resided  there- 
in for  a  period  of  at  least  six  months  prior  to 
such  vote,  and  two-thirds  of  the  voters  so  qnall- 
fiod  who  arc  present  and  voting,  vote  in  favor  of 
such    change;  and  therefore  held,  that  these  acts 


must  be  concurrent  vis.  that  at  least  a  majority 
of  ail  the  legal  voters  in  the  district  must  rote  in 
favor  of  changing  the  site,  and,  in  addition  there- 
to, two-thirds  of  all  the  legal  voters  present  and 
voting  must  vote  in  favor  thereof,  before  such 
change  can  be  lawfully  effectuated. 
(SyUabus  by  the  Court) 

Appeal  from  district 'court,  Houston  coun- 
ty; John  Whytock,  Judge. 

Action  by  Michael  Stadtler  and  others 
against  school  district  No.  40  of  Houston 
county  and  others.  From  the  judgment  ren- 
dered, plaintiffs  appeal.    Reversed. 

O'Brien  &  Dable,  for  appellants.  B.  H. 
Smalley,  for  respondents. 

BUCK,  J.  School  district  No.  40,  In  the 
county  of  Houston,  contains  77  legal  voters; 
and,  prior  to  the  time  of  the  alleged  acts  of 
the  defendants,  the  schoolhouse  site  was 
within  a  quarter  of  a  mile  of  the  center  of 
the  district,  and  near  the  geographical  cen- 
ter thereof.  At  the  regular  school  district 
meeting  held  in  the  schoolhouse  of  said  dis- 
trict on  the  21st  day  of  July,  1894,  the  ques- 
tion of  changing  the  schoolbonse  site  to  a 
point  one-half  mile  west  therefrom  was  sub- 
mitted to  the  voters  of  said  district;  and  it 
was  then  and  there  determined  by  a  majori- 
ty of  the  voters  present  and  voting  to  change 
the  site  to  an  undescrlbed  ix>int  one-half 
mile  west  of  the  old  site,  and  there  were 
present  and  voting  at  said  meeting  upon 
such  question  of  change  46  legal  voters, 
and  no  more;  and  of  said  voters  31  cast 
their  votes  in  favor  of,  and  15  of  said  voters 
cast  their  votes  against,  such  change. 

The  only  question  which  we  deem  it  neces- 
sary for  us  to  consider  arises  upon  the  con- 
struction to  be  placed  upon  the  fourth  sub- 
division of  section  3677,  Gen.  St  1894,  which 
reads  as  follows:  "Fourth.  To  designate  a 
site  for  a  school  house;  provided,  that  the 
site  for  a  school  house  shall  not  be  changed 
after  having  been  designated,  unless  at  least 
a  majority  of  the  legal  voters  In  the  district 
who  have  resided  therein  for  a  period  of  at 
least  six  months  prior  to  such  vote,  and  two- 
thirds  of  the  voters,  so  qualified,  who  are 
present  and  voting,  vote  in  favor  of  snch 
change;  except  that  whenever  a  majority 
of  the  legal  voters  of  any  schocd  district  vot- 
ing thereon,  shall  determine  to  build  a  new 
school  house,  or  to  remove  a  school  honse 
already  built  In  such  district,  and  the  school 
house  site  therein  shall  be  more  than  one 
quarter  of  a  mile  from  the  center  of  the  dis- 
Mct;  then  a  majority  of  the  legal  voters  of 
such  district  voting  thereon,  may  change  the 
site  to  a  more  central  location."  The  plain- 
tiffs contend  that  two  things  are  essential 
before  there  can  be  a  legal  change  of  the 
schoolhouse  site  when  it  has  once  l>een  desig- 
nated and  is  in  the  geographical  center  or 
within  one-quarter  of  a  mile  of  the  center 
of  the  district  viz.:  (1)  At  least  a  majority  of 
all  the  qualified  voters  of  the  district  must 
vote  In  favor  of  It;  (2)  that  raoh  majorit; 
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must  be  two-thirds  of  all  the  rotera  present 
and  TOting  at  the  meeting  held  for  such  pur- 
pose. The  contention  of  the  defendants  is 
that  a  majority  of  the  qualified  voters  of  the 
district,  present  and  voting,  constitute  a 
quorum,  and  that  such  numbers  are  sufU- 
(■lent  if  two-thirds  of  such  voters  cast  their 
vote  in  favor  of  the  change.  We  are  of  the 
opinion  that  there  ought  not  to  be  any  seri- 
ous controversy  over  the  construction  of 
this  law.  In  order  to  make  a  change  of  the 
.scboolhouse  site  such  as  was  attempted  in 
this  case,  two  things  must  concur:  (1) 
There  must  I>e  at  least  a  majority  of  the 
legal  voters;  and  (2)  two-thirds  of  the  legal 
voters  who  are  present  and  voting  must  cast 
their  votes  in  favor  of  such  change.  In  oth- 
er words,  and  to  be  more  explicit,  before  tlils 
site  could  be  legally  changed,  there  must  be 
present  and  vote  for  such  change  of  site  a 
majority  of  77  voters,  which  would  be  at 
least  39  voters,  and  then,  in  addition,  there 
must  vote  in  favor  of  such  change  two-thirds 
of  those  present  and  voting.  Because  two- 
thirds  or  31  voten  of  the  46  present  and 
voting  cast  their  votes  in  favor  of  the  chang« 
would  not  be  a  sufficient  number  to  author- 
ize a  change  of  the  schoolhouse  site;  other- 
wise, we  should  have  the  result  that  the  31 
voters,  out  of  a  total  of  77,  could  change  the 
site  after  it  had  been  legally  designated. 
Tbe  law,  it  seems  to  us.  is  very  plain,  and 
scarcely  needs  Judicial  Interpretation  or  con- 
struction. It  furnishes  the  l>e8t  means  of 
its  own  exposition,  for  the  bare  reading  of  it 
suffices. 

If  it  is  necessary  to  seek  for  tbe  legislative 
intent  outside  of  the  express  language  of  the 
law  Itself,  we  readily  find  it  in  tbe  change 
made  in  the  law  of  1878.  Gen.  St  1878,  c.  86, 
»  19  (Gen.  St  1894,  t  3077),  provides  'that 
the  site  of  a  school  house  shall  not  be  chan- 
ged after  having  been  designated,  unless  at 
least  two-thirds  of  tbe  legal  voters  in  the 
district  vote  In  favor  of  such  change."  This 
law  was  amended  in  1889,  and  now  reads  as 
we  have  quoted  it  above,  requiring  the  con- 
cnrrence  of  at  least  a  majority  of  the  legal 
voters  in  the  district  with  two-thirds  of  the 
voters  present  and  voting  before  any  such 
change  can  be  made.  There  are  no  technical 
words  or  phrases  used;  only  the  common 
and  popular  words,  and  easily  understood  in 
the  popular  sense;  and  they  should  not  be 
twisted  for  the  purpose  of  effectuating  an  in- 
tent and  result  which  would  be  absurd,  and 
not  In  harmony  with  the  manifest  purpose 
of  the  legislature.  The  Judgment  appealed 
from  Is  reversed. 


CHRISTIANSON  v.  CHICAGO,  ST.  P.,  M. 

&  O.  RT.  CO. 
(Supreme  Court  of  Minnesota.     June  S,  1895.) 

INTHBIES  to  BtlPLOTS— SbTTLKMBNT  —  BVIDBNCB. 

1.  Tlie  answer  in  an  action  for  personal  in- 
juries alleged  a   lelease  and   discharge  of  the 


cause  of  action,  and  the  repiy  was  a  general  de- 
nial. Upon  the  trial  the  defendant  ^re  in  evi- 
dence a  written  release  signed  by  plaintiff,  who, 
in  rebuttal,  when  the  instrument  was  shown  to 
him,  testified  that  he  knew  the  name,  but  not 
the  paper,  and  that  he  never  saw  the  release  un- 
til it  was  prodnced  at  the  trial,  and  offered  to 
prove  that  ne  never  settled  or  released  his  cause 
of  action,  or  ever  talked  about  it  with  any  of  tbe 
defendant's  agents;  that  the  defendant  had  made 
him  a  present  of  $26,  because  of  bis  poverty,  and 
asked  nim  to  sign  a  receipt  for  the  same;  and 
that  such  receipt  was  the  only  paper  he  ever 
signed.  Hdd,  that  it  was  error  for  the  trial  court 
to  exclude  the  offered  evidence. 

2.  Order  reversed,  and  a  new  trial  granted. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Jackson  coun- 
ty;  P.  B.  Brown,  Judge. 

Action  for  personal  injuries  by  Alfred 
Cbrfstlanson  against  the  Chicago,  St  Paul, 
Minneapolis  &  Omaha  Railway  Company.  A 
verdict  for  defendant  was  directed,  and  a 
new  trial  denied.  Plaintiff  appeals.  Re- 
versed. 

L.  F.  LammeiB  and  T.  J.  Knox,  for  appel- 
lant. Lorin  Cray,  S.  L.  Perrin,  and  Thomas 
Wilson,  for  respondent 

START,  C.  J.  This  is  a  personal  injury 
case.  The  complaint  alleges  that  the  plain- 
tiff was,  by  tbe  negligence  of  the  defendant 
and  its  servants,  run  over  by  a  band  car, 
whereby  he  was  seriously  and  permanently 
injured.  Tbe  defendant,  by  Its  answer,  ad- 
mits that  the  plaintiff  was  injured  by  being 
struck  and  run  upon  by  a  hand  car  on  its 
railway,  alleges  contributory  negligence  on 
his  part  and  alleges  that  before  the  com- 
mencement of  the  action  the  plaintiff  releas- 
ed, acquitted,  and  discharged  the  defend- 
ant for  a  valuable  consideration,  of  and 
from  till  cause  of  action,  claims,  and  de- 
mands arising  from  or  growing  out  of  the 
Injuries  so  received;  that,  other  than  as 
might  be  inferred,  if  at  all,  from  the  forego- 
ing language  of  tbe  answer,  it  did  not  state 
or  suggest  that  the  plaintiff  had  ever  ex- 
ecuted to  the  defendant  a  written  release  of 
his  cause  of  action.  The  reply  was  a  general 
denial.  Upon  the  trial  the  plaintiff  intro- 
duced evidence  tending  to  establish  the  alle- 
gations of  his  complaint  and  a  cause  of  ac- 
tion against  the  defendant,  and  rested.  The 
defendant  then  called  Nelson  Cray,  its  claim 
agent,  as  a  witness,  who  testified  that  he  set- 
tled with  the  plaintiff  for  his  injuries  re- 
ceived from  falling  off  a  hand  car,  and  paid 
him  $25,  and  that  he  signed  a  paper  at  that 
time.  The  paper  was  produced,  and  the 
witness  testified  that  plaintiff  signed  it  in 
his  presence.  F.  K.  Saunders,  the  defend- 
ant's section  foreman,  was  also  called  as  a 
witness,  and  gave  substantially  the  same 
evidence.  The  paper,  which  is  designated 
in  the  record  as  "Exhibit  A,"  was  then  offer- 
ed and  received  in  evidence,  against  the 
plaintitrs  objection  and  exception.  It  is  a 
formal,  written  release,  whereby  the  plain- 
tiff, in  consideration  of  $25,  released  the  de- 
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tendant  "of  and  from  any  and  all  cause  or 
causes  of  action,  costs,  charges,  claims, 
or  demand,  of  whatever  name  or  nature. 
In  any  manner  arising  or  to  grow  out  of 
the  injury  received  on  or  about  May  14th, 
1892,  by  being  run  over  by  a  band  car, 
•  •  •  causing  the  fracture  of  right  limb 
between  knee  and  hip  Joints."  In  rebuttal 
the  plaintifT  was  called  as  a  witness,  and, 
on  being  shown  Exhibit  A,  testified  that  he 
never  saw  it  I>efore  the  trial;  that  he  knew 
the  name,  but  not  the  paper.  He  admitted 
he  signed  a  paper,  and  that  the  signature  to 
Exhibit  A  was  his.  He  was  asked  by  his 
counsel  several  questions,  to  the  effect 
whether  or  not  he  ever  had  any  talk  with 
the  claim  agent  or  section  foreman,  or  any 
one  else,  about  settling  his  case,  and  wheth- 
er they  did  not  tell  him  the  $25  was  a  pres- 
ent to  him,  which  the  defendant  was  giving 
him  out  of  kindness,  which  were  severally 
objected  to  by  the  defendant  as  incompe- 
tent, immaterial,  and  not  in  issue  by  the 
pleadings.  The  objections  were  sustained, 
and  the  plaintiff  excepted.  Thereux>on  he 
offered  to  prove  that  he  never  made  any 
agreement  or  settlement  with  the  defendant 
or  its  agents  In  reference  to  his  claim  for 
damages  against  It,  and  never  talked  with 
any  of  such  agents  about  such  settlement; 
that  he  could  not  read  the  English  language, 
and  the  first  knowledge  that  he  had  sign- 
ed a  paper  relating  to  his  claim  was  when 
Exhibit  A  was  produced  on  the  trial.  He 
further  offered  to  show  that  the  only  paper 
signed  by  him  was  one  at  the  request  of  the 
witness  Saunders,  who  represented  it  to  be 
a  receipt  for  $25,  which  the  defendant  made 
him  a  present  of,  on  account  of  his  iraverty; 
that  the  only  matter  explained  to  him  was 
that  the  defendant  had  made  him  a  pres- 
ent of  $25,  and  lie  was  asked  to  sign  a  re- 
ceipt; and  that  such  receipt  was  the  only 
paper  he  ever  signed.  This  offer  of  evidence 
was  refused  by  the  court  for  the  reason  that 
the  defense  sought  to  be  proved  was  not 
pleaded  in  the  reply.  Exception  by  plaintiff. 
Verdict  for  defendant,  by  direction  of  the 
court,  exception  by  plaintiff,  and  from  an 
order  denying  his  motion  for  a  ne^^  trial  he 
appeals. 

The  only  question  for  our  consideration  is 
whether  the  trial  court  erred  in  refusing  to 
receive  the  proffered  evidence.  It  is  a  ques- 
tion of  pleading,  as  the  ruling  was  based  up- 
on the  sole  ground  that  the  defense  sought 
to  be  proved  had  not  been  pleaded.  It  is 
Important  to  determine,  at  the  outset,  just 
what  the  defense  sought  to  be  proved  was, 
for  if  it  was  to  the  effect  that  the  plaintiff  in 
fact  made  a  settlement  of  his  cause  of  ac- 
tion, and  knowingly  made  (not  simply  sign- 
ed) and  delivered  a  release  of  the  same,  but 
was  induced  to  do  so,  by  the  false  represen- 
tations and  fraudulent  practices  of  the  de- 
fendant's agent,  then  the  ruling  of  the  court 
was  manifestly  correct,  because  the  defense 
would  in  such  case  amount  to  a  confession 


and  avoidance.  The  decisions  of  this  court 
relied  upon  by  the  respondent  are  all  of  this 
character.  Thus  Flnley  v.  Quirk,  9  Minn. 
194  (Oil.  179),  was  a  case  where  it  was  ad- 
mitted that  a  sale  of  a  horse  in  fact  had  been 
made;  but  the  defendant  sought  to  avoid 
liability  on  a  warranty  of  the  horse  by 
showing  that  the  sale  was  made  on  Sunday, 
and  it  was  held  that  this  was  a  matter  in 
confession  and  avoidance,  and  not  admissi- 
ble under  a  general  denial.  In  Daly  v. 
Proetz,  20  Minn.  411  (Gil.  363),  the  defend- 
ant admitted  that  he  released  a  prior  chattel 
mortgage,  and  took  a  new  one,  whereby  the 
plaintiffs  mortgage  became  a  first  lien;  and 
he  sought  to  avoid  the  effect  of  the  release 
admitted  to  have  beoi  made  by  showing 
that  he  was  induced  to  do  so  by  the  fraud 
of  the  mortgagors,  and  it  was  held  that  he 
could  not  do  so  under  a  general  denial. 
Brown  v.  Eaton,  21  Minn.  409,  was  an  action 
for  specific  performance  of  a  contract  to  con- 
vey land;  and  it  was  held  that  the  defend- 
ant could  not,  under  a  general  denial,  avoid 
his  contract  by  showing  that  he  had  a  wife, 
that  she  did  not  sign  the  contract,  and  that 
the  land  was  his  homestead.  Kennedy  v. 
McQuaid,  56  Minn.  450,  68  N.  W.  35,  was 
only  an  application  of  the  rule  that  matters 
in  confession  and  avoidance  could  not  be 
given  in  evidence  under  general  denial. 
These  cases  are  only  illustiatlons  of  the 
general  rule  of  pleading  that  under  a  gen- 
eral denial  no  fact  can  be  given  in  evidence 
which  does  not  go  directly  to  disprove  the 
act  alleged  by  the  oi^osite  party;  that  mat- 
ters which  admit  the  act,  but  avoid  its  ef- 
fect, or  discharges  the  obligation,  cannot  be 
given  in  evidence  under  the  general  denial. 
On  the  other  hand,  if  the  evidence  offered  by 
the  plaintiff  in  this  case  did  not  admit  the 
act  alleged,  via.  a  release  and  discharge  of 
his  cause  of  action,  but  tended  to  disprove 
the  act,  it  was  admissible,  and  the  court 
erred  in  excluding  it,  for  any  facta  may  be 
proved  under  a  general  denial,  although  ap- 
parently new  matter,  which.  Instead  of  ad- 
mitting and  avoiding,  tend  to  disprove,  those 
alleged  by  the  opposite  party.  Such  facta 
support  thedenlaL  Bliss,  Oode  PL  H  327. 
328.  The  evidence  offered  by  plaintiff  which 
was  r^ected  went  directly  to  the  point  tliat 
he  never  released  and  discharged  his  claim, 
and  supported  the  denial  in  his  reply.  He 
did  not,  as  respondent  assumes,  admit  that 
he  made  the  release.  It  requires  something 
more  than  the  mechanical  act  of  signing 
one's  name  to  a  paper  or  writing  to  con- 
stitute a  making  or  execution  of  a  written 
instrument.  The  assent  of  the  party  must 
go  with  the  act  of  signing,  and  the  instru- 
ment must  be  delivered.  His  offer  was  not 
to  show  facts  avoiding  a  release  which  he 
had  made  and  delivered,  but  to  disprove 
the  alleged  fact  that  he  had  settled  and  re- 
leased his  claim,  and  that  he  did  not  make 
the  contract  or  release  which  he  apparently 
did  make,  and  that  the  only  paper  he  did 
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Blgn  was  a  receipt  for  |25  presented  to  him 
by  the  defendant  on  account  of  his  poverty. 
Clearly,  this  offer  was  not  a  confession  and 
avoidance,  so  as  to  bring  It  within  the  deci- 
sions of  this  court  to  which  we  have  refer- 
ed,  bnt  tt  falls  within  the  rule  that  any  facts 
which  tend  to  disprove  the  allegations  of 
the  opposite  party  may  be  given  to  evidence 
under  the  general  Issue,  and  It  was  error  for 
the  court  to  exclude  the  evidence  to  prove 
It.  Order  denying  a  new  trial  reversed,  and 
new  trial  granted. 

CANTY,  J.  1  concur  In  the  result  In  this 
case  for  the  reason  that  defendant,  to  his 
answer,  does  not  plead  or  suggest  that  any 
written  contract  of  release  or  satisfaction 
was  ever  made.  The  defense  is  stated  to  the 
answer  as  follows:  "(6)  Defendant  alleges 
that  after  plaintiff  received  such  injuries  by 
being  struck  or  ran  upon  by  said  hand  car, 
as  hereinbefore  mentioned,  and  on  or  about 
the  28th  day  of  June,  1892,  the  plaintiff,  for 
a  valuable  consideration,  duly  released,  ac- 
quitted, and  discharged  this  defendant  of 
and  from  any,  every,  and  all  cause  or  causes 
of  action,  claims,  and  demands,  of  whatever 
name  or  nature,  in  any  manner  arising  or 
to  grow  out  of  such  injuries  so  received,  and 
duly  acknowledged  full  payment,  satisfac- 
tion,, and  discharge  of  all  causes  of  action, 
claims,  and  demands  arising  or  to  grow  out 
of  any  and  all  such  injuries."  It  was  well 
■ettled  that  under  the  general  issue,  at  com- 
mon law,  the  defendant  could  show  that  the 
execution  of  the  instrument  sued  on  was 
procured  by  frand.  But  this  practice  is 
wholly  contrary  to  the  spirit  and  intent  of 
the  Code.  Pom.  Rem.  (2d  Ed.)  !S  645,  656 
to  664.  In  this  respect,  Code  pleading  fol- 
lows the  rules  of  equity,  rather  than  those 
of  the  common  law.  Under  the  Code  prac- 
tice, if  the  defendant,  on  the  trial,  is  com- 
pelled to  admit  the  apparent  cause  of  action 
set  up  In  the  complaint,  he  cannot,  under  a 
general  denial,  then  proceed  to  avoid  that 
apparent  cause  of  action,  and  show  that,  by 
reason  of  other  facts,  it  is  only  apparent, 
and  that  no  cause  of  action  in  fact  exists. 
This  Is  the  theory  of  all  the  cases  decided 
by  this  court,  and  cited  In  the  majority  opin- 
ion. The  object  of  the  Code  is  to  compel 
each  party  to  apprise  the  other,  in  his  plead- 
ings, of  the  facts  on  which  he  totends  to  re- 
ly. But  the  defendant,  in  this  case,  has  not 
apprised  plaintiff  that  it  Intended  to  rely 
on  a  written  release.  The  platotlff,  on  the 
trial,  was  not  obliged  to  confess,  and  did 
not  confess,  the  apparent  defense  set  up  by 
defendant  In  its  answer.  The  defendant 
pleaded  only  the  ultimate  fact  that  plaintiff 
bad,  for  a  consideration,  released  defendant. 
Plaintiff  was  not  supposed  to  know  that  de- 
fendant intended  to  prove  a  written  release, 
Bod,  to  his  reply,  was  not  obliged  to  antici- 
pate any  such  written  release.  If  It  was  a 
case  where  the  plaintiff  would  be  compelled 
to  seek  affirmative  equitable  relief  to  set 
v.63N.w.no.7— 41 


aside  the  written  instrument,  the  rule  would 
be  different,  and  platotlff  would  be  compel- 
led to  anticipate  such  written  Instrument, 
whether  it  was  pleaded  or  not.  But  this  is 
not  such  a  case.  The  defense  interposed  to 
this  written  tostrument  is  purely  legal.  For 
the  purpose  of  confession  and  avoidance,  un- 
Aet  Code  pleading,  the  apparent  defense  set 
up  In  this  answer  is  not  the  apparent  de- 
fense set  up  on  the  triaL  If  the  defendant 
would  compel  plaintiff  to  plead  specially  to 
this  defense,  it  should  have  pleaded  the  de- 
fense In  a  more  ^>eclal  manner. 


OOHNBN  T.  BLACK  et  ml. 

(Supreme  Court  of  Michigan.    June  4, 1896.) 

Oabnijibment— RBceivaa  as  Garhishce. 

1.  A  receiver  Is  not  a  "public  officer,"  within 
the  meaning  of  How.  Ann.  St.  §  8006,  provid- 
ing that  "no  person  shall  be  adjudged  a  garnishee 
*  *  *  by  reason  of  any  money  In  his  hands  as 
a  public  officer." 

2.  Under  How.  Ann.  St.  §  8065,  providing 
thnt,  if  the  garnishee  hag  property  of  defendant 
tnbject  to  pledge  or  mortgage,  the  same  shall  be 
delivered  to  the  commissioner,  to  be  disposed  of 
nnder  the  direction  of  the  court,  and  any  bal- 
ance, after  paying  the  incumbrance,  be  applied 
to  plaintiff's  claim,  a  creditor  may,  by  leave  of 
court,  gamiah  assets  in  the  hands  of  a  receiver 
appointed  at  the  instance  of  a  chattel  mortgagee, 
where  such  assets  are  shown  to  be  in  excess  of 
the  mortgage  debt. 

Error  td  circuit  court,  Wayne  county; 
George  S.  Hosmer,  Judge. 

Action  by  Frank  Cohneu  to  garnish  txm&a 
In  the  hands  of  Ghauncey  M.  Sweenle,  as  re- 
ceiver of  Judsou  H.  Black,  doing  business  as 
J.  H.  Black  &  Co.  From  a  judgment  for 
plaintiff  the  garnishee  defendant  brings  er- 
ror.    Affirmed. 

Dickinson,  Thurber  8c  Stevenson,  for  ap- 
pellant, Sweenle.  Edward  A.  Barnes,  for 
creditors.  Bowen,  Douglas  &  Whiting,  for 
appellee. 

McORATH,  C.  J.  The  garnishee  defendant 
was,  at  the  Instance  of  a  second  chattel 
mortgagee,  appointed  by  the  court  as  receiv- 
er, and  under  the  order  of  court  took  posses- 
sion of  the  mortgaged  stock,  with  directions 
to  convert  the  same  into  money,  and  protect 
the  interests  of  the  mortgagees.  Plaintiff, 
having  recovered  a  judgment  against  the 
principal  defendant,  filed  a  petition  in  the 
court  appointing  the  receiver,  setting  forth, 
among  other  things,  that  the  property  in  the 
hands  of  the  receiver  was  largely  In  excess 
of  the  debt  secured  by  the  mortgages  refer- 
red to,  and  asked  leave  to  garnish  the  re- 
ceiver, which  was  granted.  The  receiver  dis- 
closed 'that  at  the  time  of  the  service  of 
the  writ  of  garnishment  herein  upon  him  he 
was  in  possession  of  certain  property  and  as- 
sets of  J.  H.  Black  &  Co.,  that  came  into  his 
hands  as  receiver  in  the  proceedings  Institut- 
ed by  Judge  Bros,  to  foreclose  a  chattel 
mortgage  upon  such  assets;   that  since  the 
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service  of  such  writ  upon  him  he  has  con- 
Terted  certain  of  the  property  received  by 
him  as  such  receiver  into  money  by  sale 
thereof  under  the  order  of  the  circuit  court 
for  the  county  of  Wayne,  In  chancery.  In  the 
proceedings  In  which  he  was  appointed  re- 
ceiver, and  has  made  collection  of  other 
sums  of  money  due  said  J.  H.  Black  &  Oo. 
on  accounts  and  bills  receivable,  received  in 
the  same  manner;  that  In  pursuance  of  the 
orders  of  said  court  In  chancery  he  has  paid 
and  discharged  all  the  claims  secured  by  the 
two  moi-tgages  executed  by  said  J.  H.  Black 
upon  the  property  and  assets  as  aforesaid, 
which  were  executed  prior  to  the  service  of 
said  writ  of  garnishment  upon  him,  as  well 
as  certain  expenses  incurred  In  connection 
with  the  said  receivership,  paid  by  the  au- 
thority of  said  court  in  chancery;  that  after 
the  payment  of  such  claims  and  expenses 
there  was  a  balance  remaining  in  his  hands, 
which  at  this  date  amounts  to  $5,163.37."  An 
Issue  was  framed,  a  trial  had.  and  plaintiff 
had  Judgment 

It  is  insisted  by  counsel  for  defendant: 
"(1)  The  garnishment  statute  does  not  apply 
to  property  in  the  hands  of  a  receiver,  and 
a  court  of  chancery  cannot  give  a  greater 
scope  to  the  statute  than  has  the  legislature 
(2)  The  receiver,  being  a  public  officer,  Is  by 
express  provision  excluded  from  the  scope 
of  garnishment  statutes.  (3)  Aside  from  their 
character  as  equitable,  and  not  legal,  rights, 
the  rights  and  Interests  of  Black  In  this  prop- 
erty at  the  time  of  garnishment  were  not 
specific  or  liquidated,  and  therefore  not  gar- 
nlshable.  (4)  Since  the  property  In  the  hands 
of  the  receiver  Is  under  the  control  of  the 
court  for  the  purpose  of  securing  an  equita- 
ble distribution  and  preventing  unseemly 
scrambles,  and  the  only  effect  of  gamisbment 
here  would  be  the  securing  of  an  undeserv- 
ed preference  by  one  creditor  over  others, 
equity  will  not  permit  that  such  a  garnish- 
ment of  its  receiver  should  be  allow«»il.  or 
that  the  court  of  chancery  should  surrender 
Its  control,  and  become  a  litigant  in  a  i:uurt 
of  law  for  the  fund."  A  receiver  is  not  a 
public  ofUcer,  under  How.  Ann.  St  8096.i 
In  Yoorhees  v.  Sessions,  34  Mich.  99,  the 
fund  was  In  the  hands  of  the  clerk  of  the 
court,  as  register  In  chancery.  Tremp<ir  v. 
Brooks,  40  Mich.  333,  was  a  case  where  a  re- 
ceiver had  been  garnished,  and  the  court  say 
that  the  cases  are  substantially  uniform  in 
holding  that  a  receiver  cannot  be  gamlsb»d 
without  leave  of  the  court  The  case  of  Voor- 
becs  V.  Sessions  Is  referred  to,  but  the  cocrt 
do  not  intimate  that  the  receiver  Is  a  public 
officer  under  the  statute,  but  say  that  the 

1  How.  Aun.  St  §  8096  provides  that  "no  per- 
son shall  be  adjudged  a  earnishee  *  *  *  by 
reason  of  any  money  in  hig  hands  as  a  public 
officer,  for  which  he  is  accountable,  merely  as 
such  officer,  to  the  principal  defendant." 


equitable  doctrine  against  Interferl&s  with 
receivers  Is  quite  as  broad  as  the  statute,  and 
rests  on  the  same  policy.  The  equitable  rule 
Is  that  a  receiver  cannot  be  sued  without 
leave  of  court  first  obtained.  In  the  present 
case,  there  had  been  no  assignment  of  the 
property  for  the  benefit  of  creditors.  The  re- 
ceiver was  appointed  at  the  instance  of  a 
mortgagee.  No  proceedings  had  been  taken 
on  behalf  of  creditors  to  secure  a  dlstribu-  | 
tlon  of  the  surplus.  The  court  granted  leave 
upon  a  showing  that  the  property  in  posses- 
sion of  the  receiver  was  largely  in  excess  of 
the  claims  secured  by  the  mortgages.  The 
appointment  of  the  receiver  had  divested  un- 
secured creditors  of  the  right  to  proceed 
against  such  surplus.  The  statute  (How. 
Ann.  St  {  80C5)  expressly  provides  that:  "If 
it  shall  appear  that  the  garnishee  had  in  Ills 
possession  any  personal  property  of  the  prin- 
cipal defendant,  and  that  the  same  Is  subject 
to  any  pledge,  lien  or  mortgage,  and  at  the 
time  of  the  disclosure  has  not  been  sold  by 
the  garnishee,  the  same  shall  be  delivered 
by  the  garnishee  to  the  commissioner  or  re- 
ceiver, if  the  commissioner  or  Judge  so  or- 
der, to  be  by  himself  disposed  of  under  the 
direction  of  the  court,  and  if  a  greater 
amount  than  the  Incumbrance  can  be  obtain- 
ed for  it,  after  paying  the  amount  of  such  in- 
cumbrance the  balance  is  to  be  applied  to 
the  liquidation  of  the  plaintiff's  claim."  The 
statute  elsewhere  (How.  Ann.  St  i  8060)  pro- 
vides that  such  garnishee  shall  be  liable  on 
any  contingent  right  or  claim  against  liim  in 
favor  of  the  principal  defendant  Prior  to 
the  appointment  of  the  receiver,  the  surpltis 
In  the  hands  of  the  mortgagee  was,  under 
the  statute,  subject  to  garnlsument  proceed- 
ings, although  the  amount  was  unliquidated, 
and  the  liability  of  the  holder  thereof,  in  a 
sense,  contingent;  and  it  cannot  be  said 
that,  because  the  property  has,  at  the  in- 
stance of  the  mortgagee,  reached  the  hands 
of  a  receiver,  it  is  not  still  subject  with  the 
consent  of  the  court,  to  garnishment  pro- 
ceedings. The  custody  of  the  receiver  is,  it 
Is  true,  the  custody  of  the  court,  but  the  court 
may  allow  replevin  to  be  brought  by  a  third 
party  to  test  the  title  to  any  of  the  property 
held  by  the  receiver,  and  it  may  with  equal 
propriety  permit  proceedings  In  garnishment 
to  be  instituted  to  reach  any  surplus  remain- 
ing after  the  satisfaction  of  the  lien.  The 
statute  contemplates  that  surplus  in  the 
hands  of  a  lienor  may  be  reached  by  process 
In  garnishment,  and  if,  in  the  discretion  of 
the  court.  Justice  requires  leave  to  garnish 
a  receiver  holding  at  the  Instance  of  the 
mortgagor,  there  is  no  substantial  reason  wby 
It  may  not  be  granted.  The  Judgment  is  af- 
firmed. 

GRANT,  J.,  did  not  sit    The  otho-  Justices 
concurred. 
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THOMSON    T.    BIASSAOHUSBTTS    MUT. 

LIFE  INS.  CO. 
(Supreme  Court  of  Micfaisan.    May  21,  1885.) 

litSDHABCS  ASEKCT  —  PaRTNKRSHIP  AORXBIIIKT— 

Construction— UErERRiD  Premicks. 
Plaintiff  became  general  agent  of  defend- 
ant company  under  a  contract  dated  November, 
1!^88,  ]m>Tiding  that  when  a  premium  note  or 
loan  was  allowed  by  the  company  in  payment  of 
iiny  of  the  first  year's  premium  on  any  policy  no 
i-ommissions  should  be  allowed  on  such  premium 
note  or  loan  until  the  policy  has  been  in  force  five 
full  years.  In  February,  1891,  plaintiff  trans- 
ferred to  P.  one  nndivided  half  of  all  commis- 
sions due  or  to  become  due  after  March,  1891, 
under  the  above  agreement,  and  they  became 
IKirtners  in  future  commissions  under  a  new 
agreement  between  plaintiff,  defendant,  and  P., 
providing  that  "on  first  years'  premiums,  or  de- 
ferred portions  thereof,  collected  on  and  after 
Alarch,  1891,  on  policies  issued  prior"  thereto, 
(-ommissions  should  belong  exclusively  to  plain- 
tiff. HHd,  that  the  latter  agreement  entitled 
{ilaintiff  to  all  commissions  on  premiums  repre- 
sontod  b^  premium  notes,  and  thereafter  paid  on 
imlioies  issued  prior  to  March.  1891. 

Error  to  circuit  court,  Wayne  comity;  Wil- 
liam L.  Carpenter,  Judge. 

Action  by  James  C.  Thomson  against  the 
Massachusetts  Mutual  Life  Insurance  Com- 
I>any  to  recover  commissions.  From  a  Judg- 
ment for  plaintiff  for  one-half  the  amount 
claimed,  plalDtitF  brings  error.    Reversed. 

Julian  O.  Dickinson,  for  appellant  James 
H.  McDonald,  for  appellee. 

MONTGOMERY,  J.  Prior  to  the  date  of 
the  contract  between  the  plalntlflT  and  Charles 
\y.  Pickell  hereinafter  referred  to,  the  plain- 
tiff had  been  acting  as  general  agent  for  the 
defendant  company,  with  headquarters  at 
Detroit,  under  a  contract  bearing  date  No- 
vember 16,  188S,  under  which  he  was  entitled 
to  a  premium  on  new  business  written  of  55 
per  cent  of  the  first  year's  premium,  and  an 
additional  commission  on  renewal  premiums 
during  the  first  11  years  of  the  life  of  the 
policy.  The  contract  contained  the  following 
provision:  "Commissions  on  first  year's  pre- 
miums allowed  by  this  agreement  will  l>e 
computed  on  cash  payments  only,  and,  when 
a  premium  note  or  loan  is  allowed  by  the 
company  in  payment  of  any  part  of  the  first 
year's  premium  on  any  policy,  no  commis- 
sions will  be  allowed  on  such  premium  note 
or  loan  lutil  the  policy  has  been  In  force 
five  fun  years,  at  the  end  of  which  period 
said  Thomson  will  be  allowed  first  year's 
commissions  on  such  original  premium  note 
or  loan." 

On  the  11th  of  February,  1891,  an  agreement 
for  a  copartnership,  to  take  effect  on  the  16th 
of  March,  following,  was  entered  into  be- 
tween plaintiff  and  Pickell.  This  contract 
was  made  with  the  approval  of  the  company. 
Three  instruments  in  writing  were  prepared, 
two  of  which  were  rigned  by  Pickell  and 
plaintiff,  as  parties,  and  the  third  was  exe- 
cuted by  Pickell  and  plaintiff,  on  the  one 
part,  and  the  insurance  company  on  the  oth- 
er.   The  first  of  these  instruments  provided 


for  a  copartnership,  as  before  stated,  and.  Id 
consideration  of  a  payment  in  cash  and  notes 
made  by  Pickell  to  plaintiff,  be  (plaintllt) 
assigned  to  and  transferred  to  Pickell  "one 
undivided  one-half  of  any  and  all  commis- 
sions due  or  to  become  due  me  [plaintiff] 
after  March  15,  1891,  under  the  provisions 
of  my  [plalntitTs]  contract  with  said  com- 
pany, bearing  date  November  15,  1888."  The 
second  agreement  furnished  a  basis  of  settle- 
ment in  case  of  a  later  dissolution  of  the  co- 
partnership, and  gave  certain  options  to  Pick- 
ell; but  it  is  not  very  material  here,  for  the 
subsequent  purchase  by  Pickell  was  admit- 
tedly broader  than  the  option,  so  that  the 
option  will  furnish  little  aid  In  construing 
the  other  instrument  between  the  parties. 
The  agreement  between  plaintiff,  Pickell,  and 
the  company,  made  on  the  same  day,  consti- 
tuted plaintiff  and  Pickell  agents,  and  pro- 
vided a  basis  of  commissions,  and  contained 
the  following  provisions:  "Commissions  on 
first  year's  premiums,  allowed  by  this  agree- 
ment, will  be  computed  on  cash  payments 
only;  and,  when  a  premium  note  or  loan  Is 
allowed  by  the  company  in  payment  of  any 
part  of  the  first  year's  premium  on  any  pol- 
icy, no  commission  will  be  allowed  on 
such  premium  note  or  loan  until  it  is  paid  off 
in  cash,  or  until  the  premium  on  the  i>olIcy 
has  been  paid  in  full  for  five  years,  at  the 
end  of  wbich  period  said  general  agents  will 
be  allowed  first  year's  commission  on  such 
premium  note  or  loan."  Also  the  following: 
"On  first  year's  premiums,  or  deferred  por- 
tions thereof,  collected  on  and  after  March 
16th,  1891,  on  policies  issued  prior  to  said 
March  16th  upon  applications  secured  by 
said  Thomson,  the  said  company  will  pay 
commissions  reckoned  according  to  the  rates 
for  first  year's  commissions  contained  in  sec- 
tion 9  hereof,  with  the  stipulated  additions 
thereto  contained  section  14  hereof,  but  it  is 
understood  and  agn%ed  that  all  commissions 
referred  to  in  this  section  shall  belong  ex- 
clusively to  said  Thomson."  The  business 
was  conducted  under  this  agreement  until 
October  16,  1891,  when  plaintiff  retired  from 
the  copartnershp,  and  made  a  transfer  to 
Pickell  as  follows:  'T  do  hereby  sell  and 
convey  unto  the  said  Charles  W.  Pickell  all 
my  right,  title,  and  Interest  In  and  to  any 
and  all  commissions,  either  first  year's  or 
renewal  commissions,  to  which  I  may  now 
be  entitled,  or  which  may  hereafter  become 
due,  by  reason  of  any  contract  between  me 
and  the  Massachusetts  Mutual  Life  Insur- 
ance Company,  or  between  me  and  the  said 
Pickell,  as  copartners,  and  said  company,  ex- 
cepting only  such  commissions.  If  any,  as 
may  hereafter  become  due  me  on  premium 
loans  accepted  by  said  company  in  part  pay- 
ment of  first  year's  premiums."  After  this 
date,  commissions  became  due  from  the  com- 
pany on  account  of  two  policies  Issued  while 
the  agreement  of  November  15,  1888,  was  in 
force,  upon  which  premium  notes  had  been 
received  and  accepted  by  the  company,  repre- 
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aenting  a  portion  of  the  first  year's  premtmn. 
Plaintiff  sues  to  recover  these  commissions. 

The  sole  question  Is  whether  the  plaintiff 
Is  entitled  to  the  whole  of  this  commission, 
or  whether  Plckell  is  entitled  to  one-half.  It 
Is  clear  that  In  the  sale  to  Plckell,  of  October 
15,  1891,  plaintlft  reserved  to  himself  all  com- 
missions or  shares  of  commissions  thereafter 
becoming  due  to  him  on  accoimt  of  premium 
loans.  But  the  circuit  judge  held  that  under 
the  agreement  of  February,  1891.  one-half  of 
these  commissions  were  assigned  to  Plckell, 
and  hence  that  the  reservation  of  October 
15,  1881,  was  a  reservation  of  one-half  only, 
and  gave  judgment  for  one-half  of  the  com- 
mission In  question.  From  this  holding, 
plaintiff  appeals. 

The  case  mnst  turn  upon  the  construction 
of  the  February  agreement.  The  three  In- 
struments— the  two  between  Pickell  and 
plaintiff,  and  that  between  plaintiff,  Plckell, 
and  defendant— are  to  be  construed  together, 
and  both  parties  apparently  concede  this. 
But  the  parties  are  at  variance  as  to  their 
construction  of  section  17  of  the  last-named 
agreement,  as  to  what  was  meant  by  *^rst 
year's  premiums,  or  deferred  portions  there- 
of." The  defendant  offered  testimony  to  ex- 
plain what  was  meant  by  deferred  pre- 
miums, and  the  circuit  judge  found  as  a  fact 
that  "In  Insurance  business  the  terms  'de- 
ferred payment'  and  'premium  loans'  have 
separate  and  distinct  meanings,  and  these 
terms,  as  they  are  used  by  insurance  men, 
refer  to  different  matters.  The  former  is  an 
unpaid  part  of  the  premium,  and  the  latter 
what  has  been  used  to  pay  a  premium."  There 
was  testimony  tending  to  show  that,  during 
the  time  plaintiff  and  Pickell  were  in  busi- 
ness together,  one  premium  loan  was  paid 
to  the  company,  entitling  the  agent  to  com- 
mission, and  the  plaintiff  received  the  whole 
of  this  without  objection  from  Plckell,  but 
this  was  explained  by  Pickell  showing  fhat 
to  be  a  special  case.  There  was  also  testi- 
mony that  a  list  of  premiums  and  renewal 
premiums  was  shown  to  Plckell  In  February, 
and  that  the  premium  loaned  did  not  appear 
thereon.  But  the  circuit  judge  states,  "I  do 
not  find  that  It  was  the  Intent  of  the  parties 
to  Exhibit  A  to  limit  the  claim  thereby  as- 
signed to  said  list  above  mentioned."  These 
facts,  therefore,  are  not  material  in  constro- 
Ing  the  Instrument,  unless  it  be  said  that,  be- 
cause premium  loans  and  deferred  payments 
have  distinct  meanings,  it  follows  that  the 
language  of  section  17  of  the  contract  is  not 
broad  enough  to  include  as  a  reservation  to 
the  plaintiff  unpaid  first  year's  commissions 
on  premium  loans.  We  do  not  think  the  find- 
ing above  quoted  Is  controlling.  The  tenn 
"deferred  payment"  Is  not  used  in  the  c<ai> 
tract,  and  there  is  no  finding  as  to  whether 
first  year's  premiums  Include  tiiose  reine- 
sented  in  part  by  premium  loans,  or  not, 
even  If  it  were  possible  to  control  the  lan- 
guage of  this  instrument  by  evidence  of  the 
custom  or  use  of  these  terms  by  insurance 


men.  We  do  not  think  that  the  language 
of  tiie  section  Is  at  all  ambiguous  or  uncer- 
tain, or  that  any  aid  is  furnished  by  the  tes- 
timony or  the  finding  relating  to  the  tech- 
nical meaning  of  Insurance  terms.  Section 
17  reserved  to  the  plaintiff  commissions  on 
all  "first  year's  premiums,  or  deferred  por- 
tions thereof."  The  contract  itself,  to  which 
Plckell  and  the  company  were  both  parties, 
designates  the  premium  represMited  by  an 
Insurance  note  or  loan  as  a  "first  year's  pr(>- 
mlnm."  It  is  stated:  "When  a  premium  no  e 
or  loan  is  allowed  by  the  company  in  pay- 
ment of  any  part  of  the  first  year's  premium 
on  any  policy,  no  commission  will  be  al- 
lowed on  such  premium  note  or  loan  until 
It  is  paid  off  in  cash,  or  until  the  premium 
on  the  policy  has  been  paid  in  full  for  five 
years,  at  the  end  of  which  period  said  gen- 
eral agents  will  be  allowed  first  year's  com- 
mission on  such  premium  note  or  loan." 
Can  it  be  said  that  the  unpaid  portion  of 
the  premium  which  is  to  furnish  a  basis  for 
commission,  when  It  Is  paid.  Is  not  a  de- 
ferred or  postponed  portion  of  the  premium? 
We  think  not  We  are  all  agreed  that  tlie 
true  construction  of  this  contract  entitles 
the  plaintiff  to  commisslohs  on  premiums 
represented  by  premium  notes,  and  there- 
after paid.  The  judgment  below  will  to- 
reversed,  and  a  judgment  entered  In  this 
court  for  plaintiff  for  $2SS  and  intereat  frmn 
December  11,  1894,  the  date  of  judgment 
below.  Plaintiff  will  recover  costs  of  botb 
courts. 

GRANT,  3.,  did  not  sit   The  oth»  justices 
concurred. 


HtTBBARD  v.  LONO.« 

(Supreme  Court  of  Michigan.    May  28,   189.'.i 

BAI.B  or  CoKpoKA-n  Stock— FBACDDLnrr  REnu- 

BSNTATioss— Condition  or  Cobposation 

— Statute  of  Fbacdb. 

1.  In  an  action  for  a  fraudulent  represents- 
tloo  on  the  sale  of  stock,  evidence  of  the  brearh 
by  defendant  of  a  promise  made  to  plaintin. 
which  was  no  part  of  the  iaducemeDt  to  porcfaftii;. 
Is  inadmissible. 

2.  In  an  action  for  fraud  in  the  sale  of  mr- 
porate  stock,  where  the  dedaratioo  avers  that 
the  Btodi:  beloDged  to  defendant  while  the  evi- 
dence shows  that  it  belonged  to  the  company,  tbr 
variance  is  fatal. 

3.  How.  Ann.  8t  f  6188.  provides  that  no 
action  shall  be  broufdiit  to  cfaoige  (me  npoa  a  rep- 
resentarion  as  to  the  character,  credit  or  trade 
of  another  person  unless  such  representation  is 
in  writing,  and  signed  by  the  person  to  be  cfaarse.l. 
HM,  that  representatioas  by  one  that  be  was  t>i« 
owner  of  certain  cofporate  stock,  and  that  the 
coriK>ratlon  was  paymg  large  dividends,  whicb 
representations  were  made  for  his  own  benefit  r ' 
Induce  plaintiff  to  purchase,  are  not  wiHiiii  the 
statute^ 

ISrror  to  circuit  court.  Rent  county;    Alles 
C.  Adsit,  Judge. 


1  Opinion  substltnted  for  one  reported  60  N.  W. 
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Action  by  Barry  Htibbard  aga!nBt  Hany 
\V.  Long  for  fraudulent  representation  In  a 
sale  of  shares  at  stotik.  From  a  Judgment 
for  plaintiff,  defendant  appeals.     Reversed. 

More  &  Wilson,  for  appelant  Frank  L. 
Carpenter  (I'umer  &  Carroll,  of  counsel),  for 
appellee. 

LUNa,  J.  Tbe  Grand  Raplda  Parlor  Fmv 
nlture  Company,  In  November,  1890,  was  a 
corporation  engaged  In  tbe  mannfacture  of 
parlor  furniture  in  Grand  Rapids,  bavlng  an 
authorized  capital  of  $50,000,  and  $21,000 
paid  in.  WlUlam  J.  Long,  Jr.,  defoidanfs 
brotbw,  was  presidfflit,  and  defendant  was 
secretary  and  treasurer,  of  the  corporation. 
'X'be  company,  prior  to  November,  1890,  had 
t>een  engaged  In  the  wholesale  business  ex- 
clusively, and  had  its  place  of  business  on 
tbe  w«ct  side  of  Grand  river.  Bariy  in  1890, 
defendant  claims,  that  with  a  view  of  ex- 
tending its  business,  and  engaging  in  retail 
as  well  as  wholesale  trade,  the  company  en- 
gaged to  have  a  block  built  on  Cunal  street, 
on  the  east  side  of  tbe  river,  and  moved  Into 
its  new  quarters  on  November  1,  1890. 
Thomas  W.  Pierce  was  bookkeeper,  and 
afterwards  vice  president,  and  bdd  $5,000 
ot  Its  stock;  all  the  rest  of  the  stock  being 
licld  by  WiUlani  J.  Long,  Jr.,  Harry  W.  Long, 
and  Margaret  B.  rx»g,  the  latter's  wife. 
t'lalntur  resided  at  Grand  Rapids,  wnB  a 
musician,  and  at  times  a  saloon  keeper  and 
Itartender.  He  had  acctimnlated  about  $.'K)0. 
He  met  the  defendant  upon  the  streets  of 
Orand  Rapids  in  October,  1890,  and  was 
spoken  to  by  him  about  going  Into  the  em- 
ploy of  the  company,  several  talks  fol- 
lowed. In  which,  plaintiff  claims,  the  defend- 
ant falsely  and  fraudnlently  induced  him  to 
enter  the  onploy  of  the  company,  and  to  pur- 
ctiase  $500  In  shares  of  the  capital  stock  of 
tUe  company.  The  averments  In  the  declara- 
tion are  substantially  that  the  defendant  rei»- 
resented  that  the  pcdicy  of  the  company  bad 
been  to  keep  the  ownership  of  stock  among 
the  membeom  of  defendant's  fiimily  and  a  few 
of  the  employ^  of  the  company,  thereby  giv- 
ing such  employes  the  motive  of  self-interest 
to  increase  their  faithfulness;  that  he  of- 
terei  these  shares  to  plaintiff  because  he  be- 
lieved plaintiff  had  great  talent  for  selling 
manufactured  products  of  the  company;  that 
Oie  business  of  the  company  had  been  pros- 
perous, and  was  constantly  getting  better; 
ttiat  its  facilities  for  business  were  being 
perfected  and  enlarged  to  keep  pace  with  thp 
demand  fbr  Its  product;  that  the  company 
bad  paid  annual  dividends  from  the  time  of 
its  orgaolsatlon,  which  dividends  had  never 
been  leas  than  Zi  per  cent.,  and  the  pros- 
pects were  that  the  dividend  for  189C^  would 
be  in  excess  of  22  per  cent;  that  tbe  stoeit 
was  worth  more  ttian  Its  par  value,  and  had 
ntfter  been  sold  for  less;  that  none  of  the 
stockholders  wished  to  sell  any  of  their 
stock,  except  as  aforesaid;   that   If   plaintiff 


would  purchase  20  shares  at  the  price  of 
$500  (that  being  their  par  value),  and  would 
enter  tbe  employ  of  the  comiiany,  he  (de- 
fendant) would  put  plaintiff  In  charge  of  the 
packing  and  shipping  deiiartment  of  the  com- 
pany, at  a  salary  of  $8  per  week,  and  would 
teach  him  ail  necessary  details  of  the  busi- 
ness, whereby  to  fit  bim  for  the  occupation 
of  trarellDg  salesman  for  the  company,  and, 
when  he  had  acquired  such  fitness,  would 
employ  him  as  such  salesman  at  a  salary  of 
$25  per  week  and  expenses,  and  would  raise 
his  salary  from  time  to  time  as  defendant 
developed  ability  for  making  sales,  by  which 
means  plaintiff  would  acquire  a  more  profit- 
able and  better  kind  of  business  than  the  one 
followed  by  bIm,  and  where  he  would  re- 
ceive an  Income  of  at  least  22  per  cent  on  his 
investment,  and  probably  much  more.  It  Is 
averred  that  plaintiff,  believing  and  relying 
upon  these  representations,  was  induced  to 
abandon  his  calling  as  a  musician,  and  enter 
Into  the  employment  of  the  company,  while 
In  truth  and  In  fact  such  representations 
were  false,  and  known  to  the  defendant  to  be 
false,  and  that  they  were  made  with  intent 
to  cheat  and  defraud  the  plaintiff.  He  fur- 
ther avers  that  the  financial  affairs  of  tbe 
company  were  in  a  ruined  state,  and  that  the 
business  it  was  then  and  had  been  doing  was 
not  prosperous,  but  was  being  conducted  at 
a  loss  to  the  company;  that  It  bad  never  paid 
a  dividend  of  22  per  cent,  out  of  its  profits, 
or  from  any  other  source,  and  had  never  paid 
a  legitimate  dividend;  that  the  liabilities  of 
the  company  amounted  to  more  than  the 
commercial  value  of  Its  assets,  and  that  the 
company  had  many  liabilities  then  due  which 
it  was  unable  t»  pay;  that  said  stock  had  no 
commercial  value  whatever,  but  was  abso- 
lutely worthless;  and  that  a  large  portion  of 
Its  stock  had  been  previously  sold  for  20  per 
cent  of  Its  face  value,  all  of  which  defend- 
ant then  well  knew.  The  plaintiff  further 
avers  that  the  false  and  deceitful  representa- 
tions aforesaid,  and  the  promise  to  give  him 
employment,  and  teach  him  the  details  of  the 
bnslnees,  to  enable  him  to  act  as  traveling 
salesman  at  a  salary  of  $25  a  week  and  ex- 
penses, and  to  raise  his  salary  as  he  acquired 
skill,  and  to  pay  him  22  per  cent  upon  bis 
investment  were  cunning  and  deceitful  de- 
vices to  Induce  bim  to  abandon  his  calling  as 
a  musician,  whereby  he  earned  large  wages, 
and  enter  the  employ  of  the  company,  and  to 
pay  to  said  defendant  the  snm  of  $500  for  20 
shares  of  worthless  stock,  the  defendant 
never  Intending  to  fulfill  said  promise,  and 
never  did  fulfill  the  same;  that  plaintiff  en- 
tei-ed  upon  such  employment  at  $8  per  week, 
and  continued  for  SO  weeks,  performing  his 
duties  faithfully,  until  the  factory  of  the 
company,  and  its  sales  room,  were  closed  by 
Its  creditors  and  its  business  ended;  and  that 
he  received  nothing  therefrom.  The  suit  was 
brought  to  recover  damages  for  the  fiilse  rep- 
resentations. Plaintiff  had  verdict  and  Judg- 
ment on  AprU  29,  1892,  for  $010.10. 
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Un  the  trial  tne  court  permitted  the  plain- 
tiff to  show,  as  a  part  of  his  damages,  the 
loss  be  sustained  In  his  salary  not  having 
been  at  the  rate  agreed  upon;  but  subse- 
quently the  plaintiff  remitted,  upon  the  rec- 
ord, the  amount  he  claims  was  so  eiToneoua- 
ly  'ncluded,  being  the  sum  of  (71.85.  The 
Judgment  therefore  stands  at  $5^15,  which 
Is  the  amount  of  money  pa.lA  for  the  stock, 
with  Interest  on  such  amount,  at  6  per  cent, 
from  the  time  it  was  paid  to  the  time  of  the 
entry  of  judgment 

On  the  trial,  plaintiff  gave  evidence  tend- 
ing to  support  the  claim  made  by  the  decla- 
ration. The  defendant  denied  these  state- 
ments, and  Insisted  that  plaintiff  asked  for 
a  position  with  the  company,  saying  that  he 
had  quit  the  saloon  business,  and  was  anx- 
ious to  get  into  a  respectable  occupation, 
and  that  he  had  some  money  which  he  would 
Invest  in  the  company  if  he  could  secure  a 
situation;  that  the  company  made  some  in- 
quli-ies  about  him,  and  finally  hired  him  as 
a  shipping  clerk  at  eight  dollars  per  we^, 
with  the  underatandlng  that  when  he  should 
be  competent  to  sell  goods  on  the  road  he 
should  be  given  the  position  of  traveling  sales- 
man. Defendant  also  testified  that  he  told 
plaintiff  that  the  company  had  not  made  any 
money  for  some  time,  aa  It  had  lost  heavily 
by  the  fires;  that  the  company  was  about  to 
move  Into  new  and  expensive  quarters,  and 
enter  the  retail  trade,  and  try  to  largely  in- 
crease Its  business;  that  the  expense  of  mov- 
ing and  getting  started  in  new  quarters 
would  be  large,  and  that  no  dividends  could 
be  expected  for  a  year,  but  that  he  would  be 
slad  to  have  the  plaintiff  take  some  stock,  if 
he  entered  the  company's  employ,  as  it  would 
give  him  an  incentive  to  work.  Defendant 
also  testified  that  he  did  not  offer  his  own 
stock  for  sale  to  plaintiff,  but  told  him  that 
the  capital  stock  of  the  company  was  not  all 
paid  in,  and  that  he  could  buy  some  of  that; 
and  defendant  now  Insists  that  the  proofs 
conclusively  show  that  It  was  such  stock  that 
plaintiff  purchased,  and  that  defendant  nev- 
er received  personally  any  portion  of  the 
moneys  so  paid.  The  officers  of  the  compa- 
ny testified  that  at  the  time  plaintiff  pur- 
chased his  stock  they  considered  the  com- 
pany In  good  condition,  and  the  prospects 
for  business  very  flattering.  Defendant  al- 
though secretary  of  the  company,  was  not  a 
bookkeeper,  and  had  nothing  to  do  with 
keeping  the  books,  and  be  testified  that  he 
relied  entirely  upon  the  statements  of  the 
bookkeeper  for  information  about  the  finan- 
cial condition  of  the  company.  Mr.  Pierce, 
an  experienced  bookkeeper,  in  September, 
1800,  purchased  $5,000  of  the  stock  of  the 
company.  He  testified  that  before  purclias- 
Ing,  plaintiff  came  to  the  efiice,  and  inquired 
of  him  whether  he  thought  it  a  good  thing 
for  him  to  go  into,  and  he  (Pierce)  told  him 
he  thought  it  was  all  right  The  assignments 
of  error  relate  to  the  admission  and  rejec- 
tion of  testimony,  the  charge  of  the  court, 


and  the  refusal  of  the  raquesta  to  charge 
The  court  permitted  the  plaintiff  to  Intro- 
duce evidence  for  the  purpose  of  showing, 
not  only  that  defendant  misrepresented  the 
value  of  the  stock,  but  also  that  he  failed  to 
give  plaintiff  such  employment  as  he  prom- 
ised. He  was  allowed  to  show  that  dcfend- 
and  did  not  give  him  the  Instructions  agreed 
upon  to  fit  him  to  go  upon  the  road  as  a 
traveling  salesman,  or  give  him  the  position 
as  traveling  salesman,  and  plaintiff  waa  also 
permitted  to  show  what  wages  he  had  been 
earalng  as  a  musician.  It  Is  contended,  how- 
ever, that  this  was  not  prcjadlcial  error,  for 
the  reason  that  there  had  been  remitted  from 
the  judgment  the  amount  for  whlcli  these 
damages  bad  been  allowed.  The  action  was 
for  fraud  In  inducing  him,  by  fraudulent 
means,  to  purchase  the  stock,  and  anything 
which  was  a  part  of  snch  Inducement  wa$ 
competent  under  plaintiff's  claim,  but  for 
tber  than  that  the  plaintiff  should  not  taavt 
been  permitted  to  go.  Very  naturally,  the 
defendant's  case  would  be  prejudiced  by  the 
showing  that  defendant  did  not  keep  hi« 
promise  to  make  plaintiff  a  traveling  sales- 
man, and  increase  his  wages  to  the  $25  pei 
week,  yet  the  failure  to  do  so  was  no  pan 
of  the  Inducement  to  making  the  pnrcbase  of 
the  stock.  The  rule,  aa  stated  by  Cooley. 
Torts  (2d  Ed.)  655,  la  that  "if  deceit.  In  or- 
der to  be  actionable,  must  relate  to  past  or 
existing  facts,  it  is  evident  that  the  fact 
that  a  promise  made  In  course  of  negotlationi 
is  never  performed  is  not  of  Itself  either  a 
fraud,  or  the  evidence  of  a  fraud."  The  court 
was  in  eiTor  in  permitting  the  plaintiff  i<> 
show  a  breach  of  this  promise,  or  what  the 
plaintiff  bad  been  earning  before  the  time 
of  the  purchase  of  the  stock. 

The  declaration  alleges  that  the  defendant 
was  the  owner  of  the  stock  purchased,  and 
that  plaintiff  purchased  the  same  from  him. 
paying  therefor  to  him  the  sum  of  $500.  It 
appears  that  the  arrangement  for  the  pur- 
chase was  made  wltli  the  defendant  but  the 
money  was  paid  directly  to  the  bookkeeper 
of  the  furniture  company,  and  tbat  defendant 
never  received  personally  a  dollar  of  the  pur- 
chase price.  The  fact  appears  concluslvelr 
that  the  stock  which  plaintiff  received  w«s 
anlssoed  stock  of  the  company,  and  wbkdi 
the  defendant  never  possessed.  All  the  In- 
terest he  had  in  it  was  as  a  member  of  the 
coiupan^-.  Defendant  insisted  below,  and 
now  Insists,  that  this  was  a  fatal  varianiv. 
as  there  was  no  proof  to  support  the  aver- 
ment of  the  declaration  that  plaintiff  pur- 
chased stock  from  the  defendant  and  paid 
him  fCi'  It  The  defendant  asked  the  court  tc 
charge  the  Jury  that  the  verdict  must  be  f<»r 
the  defendant  if  th^  found  that  the  plaintiff 
purchased  his  stock  from  the  company  if 
they  found  that  plaintiff  paid  the  comrany  for 
it,  and  the  company  received  the  benefit  or 
such  payment  This  was  refused,  and  the  coon 
charged  the  Jury:  "It  Is  Immaterial  to  whoc: 
the  stock  belonged,  or  who  received  tbe  muuef 
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which  the  plaintiff  paid  therefor.  The  real 
qnestion  is,  did  the  defendant  actually  make 
the  reprefloitatlonB  charged,  were  they  false, 
and  did  the  plaintiff  have  the  right  to  rely, 
and  did  he  rely.npon  the  statements  so  made, 
and  suffer  damages  thereby?"  It  Is  contended 
by  defendant  that  this  Instruction  was  errone- 
ous for  two  reasons :  (1)  That  there  was  a  fatal 
variance  between  the  declaration  and  proofs. 
(2)  Defendant  cannot  be  held  for  verbal 
representations  about  the  conditions  of  the 
Grand  Rapids  Parlor  Furniture  Company,  be- 
cause they  are  within  the  statute  of  frauds. 
We  think  there  was  a  fatal  variance  be- 
tween the  proofs  and  the  averments  of  the 
declaration.  Instead  of  the  plaintiff  purchas- 
ing the  defendant's  stock,  and  paying  him 
therefor,  he  purchased  the  company's  stock, 
and  paid  It  for  the  same,  and  the  defendant 
never  received  a  dollar  of  the  money,  and  no 
benefits  therefrom,  except  as  he  was  benefit- 
ed as  a  member  of  the  company.  This  ac- 
tion was  for  fraud,  and  especially  in  this 
class  of  cases  must  the  proofs  support  the 
declaration.  Collins  v.  Jackson,  54  Mich.  186, 
19  N.  W.  947;  Jones  v.  Kemp,  49  Mich.  9,  12 
N.  W.  800;  Batterson  r.  Railway  Co.,  49 
Mich.  184,  13  N.  W.  508;  Cowan  v.  Railway 
Co.,  84  Mich.  SSa,  48  N.  W.  166.  But  aside 
from  this  variance,  which  we  regard  as  fatal, 
it  is  contended  that  the  representations,  If 
made,  come  witltln  the  statute  of  frauds. 
How.  Ann.  St.  {  6188.  Upon  the  defendant's 
contention,  this  would  evidently  be  correct. 
Bush  V.  Sprague,  61  Mich.  41,  16  N.  W.  222. 
But  the  plaintiff  contends  that  the  defendant 
represented  that  he  was  the  owner  of  the 
ttock;  that  such  representations  were  made 
to  Induce  the  plaintiff  to  purchase;  that  the 
defendant  was  Intent  on  benefiting  himself, 
and  as  a  means  he  represented  himself  to  be 
the  owner,  and  the  corporation  paying  large 
dividends.  Under  the  rule  in  Bush  v. 
Sprague,  supra,  the  case  would  not  come 
wlttiin  the  statute  If  the  plaintifTs  contention 
is  found  to  be  true.  That  was  a  question  for 
the  Jury,  and  should  have  been  submitted  to 
them.  Judgment  reversed,  and  a  new  trial 
granted.    The  other  Justices  concurred. 


COLB  V.  LAKE  SHORES  &  M.  8.  RY.  CO. 

(Supreme  Court  of  Michigan.    May  28,  1895.) 

Action  aoainbt  Railroad  Compamt  —  BcBimia 
or  BuiLDiyo— Fire  Bet  oh  Right  op 
Wat— Instructioss. 
L  In  an  action  against  a  raUroad  company 
to  recover  for  the  burning  of  a  bam,  it  appeared 
that,  on  the  day  of  the  hnrning,  a  fire  was  start- 
ed by  the  section  boes  of  defendant  on  its  right 
of  way,  which  was  covered  with  dry  grass  inter- 
spersed with  pieces  of  decayed  wixid,  etc.  The 
wind  was  very  bi^h,  and  blowing  almost  directly 
towards  the  building,  which  was  300  feet  dis- 
tant, and  had  its  windows  open,  and  was  filled 
with  hay.  There  was  no  evidence  that  the  bam 
was  fired  in  any  other  manner  tiian  from  de- 
fendant's right  of  way.  BM,  that  it  was  not 
error  to  anbinit  the  case  to  the  Jury. 


2.  An  answer  by  a  witness,  in  response  to  a 
qnestion  as  to  how  he  remembered  ttiat  the  wind 
was  blowing  hard  at  the  time  of  the  fire,  that 
he  and  another  si>ake  about  it.  Is  admissible. 

3.  In  an  action  against  a  railroad  company 
for  damage  to  a  bnilding  caused  by  fire  originating 
on  its  right  of  way,  an  taistmction  asked  by  de- 
fendant, malting  defendant's  liability  dependent 
upon  whether  the  fire  was  set  under  circumstances 
"customary  with  prudent  raUroad  men,"  wns 
properly  modified  by  omitting  the  word  "rail- 
road." 

4.  An  Instmctlon  making  defendant's  lia- 
bility dependent  on  whether  the  fire  was  care- 
fully set  and  carefully  guarded  is  misleading,  as 
not  referring  to  the  question  of  the  propriety  of 
Betting  the  fire  at  that  time. 

Error  to  circuit  court,  Branch  county; 
George  L.  Y^le,  Judge. 

Action  by  Newman  E.  Cole  agahist  the 
Lake  Shore  &  Michigan  Southern  Railway 
Company  for  the  burning  of  a  barn.  It  ap- 
peared from  the  evidence  that,  on  the  day 
of  the  burning,  a  fire  was  started  by  defend- 
ant's section  boss  on  its  right  of  way,  which 
was  covered  with  dry  grass,  in  which  there 
Were  scattered  pieces  of  decayed  wood,  etc.; 
the  wind  was  very  high,  and  blowing  almost 
in  a  direct  line  towards  the  bam,  300  feet 
distant,  which  was  filled  with  hay,  and  the 
windows  open.  There  was  no  evidence  that  the 
fire  in  the  bam  could  have  originated  in  any 
other  manner  than  from  defendant's  right  of 
way.  From  a  Judgment  for  plaintiff,  defend- 
ant brings  error.    Affirmed. 

C.  E.  Weaver  (Geo.  C.  Greene  and  O.  G. 
Oetzen-Danner,  of  counsel),  for  appellant. 
Campbell  &  Johnson  (Charles  N.  Legg,  of 
counsel),  for  appellee. 

HOOKER,  J.  The  plaintiff  obtained  a 
Judgment  against  the  defendant  for  the  de- 
struction of  a  bam  by  fire,  which  he  claimed 
to  have  been  caused  by  the  negligent  burning 
of  grass  and  other  refuse  upon  defendant's 
railroad  by  Its  empioyfis.  The  principal  claim 
urged  upon  the  oral  argument  was  that  the 
court  erred  in  not  directing  a  verdict  for  the 
defendant,  it  being  oontoided  that  there  was 
no  evidence  tending  to  support  the  case  be- 
yond conjecture.  It  would  serve  no  useful 
purpose  to  review  the  evidence  upon  this  ques- 
tion, and  it  is  enough  to  say  that,  in  our 
opinion,  it  was  proper  to  permit  the  case  to 
go  to  the  Jury.  This  covers  the  questions  to 
which  counsel  called  special  attention,  which 
his  brief  says  may  be  included  in  the  follow- 
ing propositions,  viz.:  (1)  The  testimony 
given  on  the  trial  did  not  in  any  appreciable 
degree  tend  to  show  that  the  fire  in  the  barn 
originated  from  the  fires  on  the  railway 
grounds;  (2)  there  was  no  proof  tending  to 
show  that  the  fires  on  the  railway  grounds 
were  wrongfully  or  negligently  set;  (3)  there 
was  no  proof  tending  to  show  that  the  fires 
tiere  negligently  cared  for.  We  incline  to 
the  opinion  that  this  covers  the  questions  that 
counsel  relies  upon,  but,  as  the  brief  men- 
tions others,  we  notice  them. 

A  witness  for  plaintiff  was  asked:  "Q. 
How  did  you  remember  that  the  wind  was 
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blo'wlog  80  hanJ  that  morning?  A.  We  spoke 
about  it,— Mr.  Budc  and  myself."  The  evi- 
dence was  admlaslble  within  the  rule  laid 
down  in  Angell  r.  Rosenbury,  12  Mich.  257; 
Railroad  Go.  y.  Van  Steinburg,  17  Mich.  106. 
A  witness  testified  to  the  direction  and  force 
of  the  wind  that  momlng  at  a  place  four  or 
five  miles  distant  Exception  was  taken  to 
this,  but,  as  the  testimony  was  stricken  out. 
It  la  unnecessary  to  discuss  it 

Error  is  assigned  upon  the  refusal  to  glre 
several  requests  to  charge.  Most  of  them  are 
covered  by  what  has  been  said.  As  to  the 
others,  while  not  given  verbatim,  they  were 
fully  and  ftttfly  covered  by  the  charge.  Sev- 
eral of  them  should  not  have  been  given,  as 
they  omitted  to  fully  state  the  law.  Thus^ 
the  third  failed  to  recognize  a  right  to  re- 
cover for  setting  fire  at  an  Imprc^ier  time. 
Again,  the  fourth  made  the  setting  of  fire 
under  circumstances  customary  with  prudent 
railroad  men  the  test  The  court  properly 
omitted  the  word  "railroad."  The  fifth  was: 
"If  tlie  fires  were  carefully  set  and  carefully 
guarded,  there  can  be  no  recovery."  Here 
again  the  propriety  of  setting  the  fire  at  the 
time  is  omitted,  or,  if  comprehended  under 
the  words  "carefully  set,"  It  was  susceptible 
of  misinterpretation.  The  charge  made  the 
subject  clear,  and  that  Is  sufliclent  We  dis- 
cover no  error,  and  the  Judgment  must  be  af- 
firmed. 

GRANT,  J.,  did  not  sit  The  other  Jasttoes 
eoDciuTed. 


PROBBTT  V.  JHNKINSON. 
(Supreme  Court  of  Midilgan.    May  28,   1895.) 

CONSTBUCTIO!!  OF  DXED— OsBCBIPTIOH. 

Where  a  srantor  conveys  part  of  a  lot 
by  a  deed  descriDlng  it  by  metes  and  bounds, 
and  (Dbseqnentiy  conveys  the  balance  of  the  lot 
to  another,  deacribing  it  as  being  bounded  by  the 
land  previously  conveyed,  the  grantee  In  the  first 
conveyance  U  limited  to  the  tract  described  In 
his  deed  by  metes  and  bounds,  though  less  than 
it  was  the  intention  of  the  parties  thereto  to  con- 
vey. 

Appeal  from  eircnit  conrt,  St  Olalr  county, 
In  chancery;  Arthur  L.  Oanfleld,  Judge. 

Suit  by  Stephen  T.  Probett  against  Eliza 
Jane  Jenklnson  to  quiet  title  to  certain  land. 
From  a  decree  for  defendant,  the  complainant 
appeals.     Affirmed. 

Frank  Whipple  (S.  W.  Vance,  of  counsel), 
for  appellant     H.  W.  Stevens,  for  appellee. 

McGRATBE,  O.  J.  This  is  a  UU  to  quiet 
title  to  a  gore-stiap«d  parcel  of  land,  whith 
was  included  in  what  was  known  as  the 
"Steam-Mill  Reserve,"  on  Black  river.  In  the 
city  of  Port  Huron.  The  reserve  fronted  on 
the  rlTer,  and  the  hind  adjoining  on  the 
north,  east,  and  west  was  platted  inlor  to 
1837.  In  1866  Skinner  &  Ames,  the  then 
owners  of  the  reserve^  subscribed  and  record- 


ed the  plat  In  liiat  plat  the  parcel  lying 
south  of  Blver  street  and  west  of  Brldgs 
street  was  distlngnlslied  as  "Lot  O."  In 
1876  SUnner  &  Ames  snbdirlded  lot  G  so- 
cording  to  the  following  plat: 


This  plat  was  not  acknowledged  or  re- 
corded. In  the  same  year  they  mortgaged 
lots  1,  2,  8,  and  4  to  one  Fish,  and  later  in 
that  year  gave  a  mortgage  to  Martha  C.  T. 
WUliams,  of  Detroit,  upon  the  remainder  of 
said  lots.  The  description  In  the  Williams 
mortgage  Is  as  follows:  "Lots  5,  6,  7,  8,  9, 
10,  11,  and  12  in  the  Sklnno:  &  Ames  plat 
of  a  part  of  the  Black  River  Steam-MIII  re- 
serve, being  all  that  part  of  said  reoerre 
south  of  River  street  and  west  of  Seventh 
Street  bridge,  except  lots  1,  2,  3,  and  4,  shad- 
ed green  In  the  map  hereto  annexed."  As 
stated  In  the  mortgage,  th»e  was  attached 
to  It  a  map,  which  was  a  copy  of  the  orig- 
inal plat  in  the  possession  of  Skinno:  & 
Ames,  in  so  far  as  the  lots  south  of  River 
Street  and  west  of  Seventh  Street  bridge 
were  eoncemed,  except  that  it  did  not  have 
the  letter  C  upon  it,  nor  did  it  have  all  of 
the  dimensions  and  monuments  that  were 
uiwn  the  original  plat  Lot  10  is  shown 
on  this  map  as  being  50  feet  on  River  street 
and  very  mnch  wider  upon  Black  river,  bat 
the  figures  indicating  its  width  on  the  river 
are  not  given  as  they  are  on  the  original 
plat  where  they  are  stated  at  90  feet  This 
map  was  a  tracing  made  on  the  same  scale 
as  the  original  plat,  and  when  the  mortgage 
came  to  be  recorded  the  map  was  detached 
from  the  mortgage^  and  attaclied  to  the  rer- 
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ord  In  the  registor'a  otBae,  wta^re  it  baa  aince 
remained. 

In  February,  1878,  complainant  purchased 
from  Skinner  &  Ames  lots  11  and  12.  Sub- 
■eqnently  Mrs.  WlUiama'  mortgage  was  lore- 
closed  in  ctiancery,  and  on  the  28th  of  Jann- 
ary  ail  of  the  lots  described  in  the  mortgage 
were  bid  off  to  Mrs.  Martha  0.  T.  Williams. 
On  the  27th  day  of  July,  1880,  Mrs.  Williams 
conveyed  the  two  lots  to  the  complainant, 
describing  them  as  follows:  "Lots  11  and  12 
of  the  Skinner  &  Ames  plat  of  the  subdi- 
Tislon  of  a  part  of  the  Black  River  Steam- 
Mill  reserve,  in  said  city  of  Port  Huron,  south 
of  River  street  and  west  of  Seventh  Street 
bridge,  lieing  lots  now  occupied  by  said 
Protiett,  and  on  which  he  has  located  lime- 
kilns, and  were  conveyed  to  him  by  Thomas 
S.  Skinner  and  wife  and  Wallace  Ames  and 
wife."  The  next  year,  in  May,  1881,  the 
complainant,  desiring  more  land,  through 
Mr.  B.  C.  Farrand,  an  attorney  at  Port  Huron, 
applied  to  Mr.  Elisha  Taylor,  representing 
Mrs.  Martha  Williams,  to  know  what  Mrs. 
Williams  would  take  for  lot  10,  or  for  the 
west  half  of  that  lot,  and  received  a  reply 
that  she  would  take  $1,000  for  the  whole 
lot,  or  $600  for  the  west  half  of  It  The 
complainant  accepted  the  proposition  for  one- 
half  of  the  lot  at  $000.  And  on  the  10th  day 
of  May,  1S81,  Mr.  Elisha  Taylor  dr^ew  up  the 
deed,  and  it  was  executed  by  Mrs.  Williams, 
and  sent,  throngb  Mr.  Farrand,  to  the  com- 
plainant. When  this  deed  was  drawn,  Mr. 
Taylor  supposed  the  lot  was  50  feet  wide 
both  on  the  river  and  on  River  street,  where- 
as, as  a  matter  of  fact,  it  was  60  feet  wide 
on  River  street,  and  had  a  frontage  on  Black 
river  of  90  feet  The  description  in  this  deed 
is  as  follows:  "A  parcel  of  land  twenty- 
five  feet  wid»  In  front  on  the  south  side  of 
River  street,  and  of  the  same  width  extend- 
ing southerly  to  the  channel  bank  of  Black 
river,  and  known  as  the  westerly  part  of  lot 
10  of  the  Skinner  &  Ames  plat,  south  of 
River  street  and  west  of  Seventh  street." 
The  complainant  purchased  the  west  half  of 
lot  10  In  May,  and  in  June,  followiug,  John 
Jenklnson,  the  husband  of  the  defendant, 
through  Mr.  Elisha  Taylor,  contracted  with 
Mrs.  Williams  for  the  purchase  of  lots  5,  6, 
7,  8,  9,  and  the  easterly  half  of  lot  10,  ac- 
cording to  said  Skinner  &  Ames  plat  of  said 
Steam-Mill  reserve.  The  date  of  this  con- 
tract is  fixed  by  John  Jenklnson,  on  page  113 
of  the  record,  as  In  June,  1881.  There  was 
nothing  upon  the  ground  to  designate  where 
the  division  line  between  the  east  half  of 
lot  10  and  the  west  half  of  such  lot  should 
be  located  when  complainant  purchased,  or 
when  Mr.  John  Jenkinson  contracted  for  the 
east  half,  nor  was  there  at  the  time  when 
the  defendant  afterwards  obtained  her  deed 
from  Mrs.  Williams;  but  the  premises  were 
what  might  be  termed  open,  or  a  common, 
so  far  as  anything  Indicating  the  division 
line  between  complainant's  and  defendant's 


premises.  On  the  23d  day  of  July,  1884,  at 
the  request  of  John  Jenklnson,  the  husband 
of  the  defendant  Mrs.  C.  T.  Williams, 
through  Mr.  Elisha  Taylor,  executed  and  de- 
livered to  the  defendant  a  deed  of  the  lands 
embraced  in  the  contract,  describing  them  in 
such  deed  as  follows:  "All  that  part  of  the 
Black  River  Steam-Mill  reserve  situate  and 
lying  between  River  street  and  Black  river, 
and  bounded  on  the  westerly  side  by  lands 
owned  by  Stephen  T.  Probett,  and  bounded 
on  the  easterly  aide  by  River  street  and  lots 
numbered  1,  2,  3,  and  4  of  Skinner  &  Ames 
plat,  and  mortgaged  by  Skinner  &  Ames  to 
Arthur  Fish,  and  south  by  the  channel  Imnk 
of  Black  river,— intending  hereby  to  convey 
lots  numliered  5,  6,  7,  8,  9,  and  the  easterly 
lialf  of  lot  10,  according  to  the  Skinner  & 
Ames  plat  of  tliat  part  of  said  reserve^  with- 
out guarantying  the  correctness  of  said  plat, 
though  it  is  supposed  to  be  correct  subject 
to  all  taxes  and  asaeasmenta  In  the  year  1881 
and  subsequently,  which  the  now  party  of 
the  second  part  assumes,  and  la  to  pay  and 
cancel,  if  not  already  paid."  The  record  waa 
recorded  on  July  31,  1884.  On  the  24th  day 
of  July,  1864,  John  Jenkinson  and  his  wife, 
the  defendant  Eliza  Jane  Jenldnson,  made 
a  mortgage  to  the  Michigan  Mutual  Life  In- 
surance  Company  upon  the  east  half  of  lot 
10,  and  other  lands,  describing  said  land  in 
said  mortgage  as  follows:  "Lots  5,  6,  7,  8, 
9,  and  the  east  half  of  lot  10,  of  that  part 
of  Black  River  Steam-Mill  reserve  lying  be- 
tween Black  river  and  River  street,  bounded 
on  tlie  west  by  land  owned  and  occupied  by 
Stephen  T.  Probett,  on  the  west  by  the  lands 
mortgaged  by  Skinner  &  Ames  to  Arthur 
Fish,  August  ;26th,  1876;  said  lots  being 
numbered  according  to  Skinner  &  Ames  plat 
of  a  part  of  Black  River  Steam-Mill  reserve." 
The  application  to  the  Insurance  company 
was  made  by  Mr.  Jenkinson  and  his  wife, 
through  Mr.  Farrand,  for  the  purpose  of 
taking  up  the  contract  and  obtaining  the 
deed.  This  deed  and  mortgage  were  exe- 
cuted three  years  after  the  execution  of  the 
deed  by  Mrs.  Williams  to  the  complainant 
of  the  west  half  of  the  lot,  and  likewise  three 
years  after  the  contract  made  by  her  to 
the  husband  of  the  defendant  of  the  cast 
half  of  said  lot  At  the  time  that  the  com- 
plainant purchased  the  west  half  of  lot  10, 
he  had  not  seen  the  plat,  or  a  copy  of  the 
plat,  referred  to  as  the  "Skinner  &  Ames 
Plat"  and  did  not  till  1885,  when  he  went  to 
Mr.  Skinner,  and  was  ahown  the  plat  And, 
at  the  time  that  Mr.  Taylor  drew  the  deed 
to  complainant  for  the  west  half  of  lot  10, 
Taylor  had  no  knowledge  in  regard  to  the 
width  of  the  lot  on  the  river.  In  1885  John 
Jenkinson  asserted  to  complainant  that  the 
latter  only  had  125  feet,  and  complainant 
then  examined  hla  deed,  and  also  aaw  Mr. 
Skinner,  and  obtained  from  him  the  original 
plat,  and  took  the  same  to  Detroit,  and 
ahowed  it,  together  with  hla  deed,  to  Mr. 
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Taylor;  and  Mr.  Taylor,  In  order  to  correct 
the  mistake  which  bad  been  made,  on  the 
14tb  day  of  December,  1885,  drew  up  and 
executed  a  quitclaim  deed  from  Mrs.  Martba 
C  T.  Williams  to  the  complainant  of  the 
west  half  of  lot  10,  which  deed  was  recorded 
December  16.  1885. 

It  Is  clear  from  this  record  that,  when 
complainant  purchased  the  portion  of  lot 
10,  both  he  and  Taylor  supposed  that  said 
lot  was  of  the  same  width  from  front  to 
rear;  that  both  supposed  that  the  convey- 
ance made  included  all  of  the  west  half  of 
lot  10;  and  that,  when  the  couTeyance  was 
made  to  Jenkinson,  Taylor  then  supposed 
that  the  west  half  of  lot  10  had  hitherto  been 
conveyed  to  Probett,  and  that  the  convey- 
ance then  being  made  Included  all  of  the 
remainder  of  said  lot  10.  The  question,  how- 
ever, hinges,  not  upon  the  Intention  of  the 
parties  respecting  the  land  intended  to  be 
conveyed  by  the  deed  to  complainant,  but 
rather  upon  the  construction  to  be  given  to 
the  description  in  the  deed  from  Martha  C. 
T.  Williams  to  defendant  The  case  is,  we 
think,  ruled  by  Plummer  v.  Gould,  92  Mich. 
1,  62  N.  W.  146.  The  intention  of  the  grantor 
Is  clearly  expressed  in  the  conveyance  to  de- 
fendant Defendant  contends  that  she  went 
upon  the  land,  and  that  a  line  corresponding 
to  the  line  as  given  In  the  conveyance  to 
complainant  was  pointed  out  to  her  by  Pro- 
bett as  the  east  line  of  bis  land,  but  this  la 
denied.  She  had  examined  a  plat  which, 
although  It  did  not  give  distances  on  the 
south  line,  clearly  indicated  that  the  lots 
were  wider  on  the  river,  and  she  accepted 
the  deed,  which  clearly  expressed  the  gran- 
tor's intention.  The  decree  la  affirmed,  with 
costs  to  complainant.  The  other  justices 
concurred. 


MBTZOBR  V.  MANCHESTER  FIRE 
ASSUR.   CO.i 

(Supreme  Court  of  Michigan.    Oct  16,   18&i.) 

FiRH  IKBDXAKCE — ACTIOS  OW  POLICT  —  FbAUD  OF 

iKSCBio'i  Husband— AMOUNT  of  Loss— Ad- 
mssiBiuTT  or  Etidbnci. 

1.  An  insurance  iioiicy  provided  tlut  it 
■bonid  be  void  in  case  of  any  fraud  or  false  swear- 
ing by  the  insured,  either  before  or  after  the  loss, 
truching  any  matter  relating  to  the  insurance,  and 
that  the  word  "insured,"  as  used  in  the  policy, 
diould  be  held  to  include  the  legal  representative 
of  the  insured.  Held,  that  the  term  "legal  repre- 
sentative" referred  to  one  who  succeeds  to  the  le- 
jcal  rights  of  tile  insured  by  reason  of  his  death, 
or  the  transfer  of  the  policy,  and  not  to  a  mere 
Rgent  of  the  insured. 

2.  False  statements  and  misrepresentations 
made  to  insurance  adjusters  by  the  husband  of 
th(>  insured,  who  had  exclusive  eoaOiA  of  Ms 
wife's  business,  and  was  her  agent  in  adjusting 
the  loss,  with  intent  to  deceive  the  insurance  com- 
pony  into  paying  a  sum  greater  than  the  actual 
loss,  wlU  not  defeat  a  recovery  on  the  policy,  nn- 
less  made  with  the  knowledge  and  complici^  of 
the  insured.    Orant,  J.,  dissenting. 

8.  On  an  issue  as  to  the  value  of  a  stock  of 


goods  destroyed  by  fire,  a  witness  testified  tiiat 
he  had  been  in  the  store  a  number  of  times  with- 
in a  year,  but  could  not  say  that  he  was  there 
within  a  month  before  the  fire;  that  he  thought 
he  had  noticed  a  stock  which  would  amount  to 
anywhsM  from  $9,000  to  $12,000;  and  that  in 
tliis  estimate,  he  was  not  confining  himself  to  the 
year  alluded  ta  Hdd,  that  such  testimony  was 
Incompetent 

Error  to  circuit  court,  Chippewa  county; 
Joseph  H.  Steere,  Judge. 

Action  by  Fannie  Metzger  against  the 
Ifanchester  Fire  Assurance  Company  to  re- 
cover on  a  p<^icy  of  insurance.  From  a 
judgment  for  plaintifT,  defendant  brings  er- 
ror.   Reversed. 

Mark  Norris,  tor  appellant  Hurst  &  Sul- 
livan and  Lawson  C.  Holden  (L.  E.  Bradt  of 
counsel),  for  appellee. 


HOOKER,  J.  The  defendant  Insured  a 
stock  of  goods  belonging  to  the  plaintiff. 
Her  business  was  managed  by  ber  husband, 
and  she  appears  to  have  had  littie  to  do 
with  it  He  bought  the  goods  and  k^t  the 
books,  and,  in  short,  managed  the  business  | 
as  he  chose.  He  procured  the  insurance  up- 
on the  stock.  His  anttaMlty  was  not  in  writ- 
ing. The  goods  were  injured  by  fire  on 
January  13,  1802.  The  husband,  Lewis  L. 
Metzger,  notified  defendant's  local  agent  of 
the  fire  a  few  days  after  it  occurred,  and  ad- 
justers of  the  defendant  and  other  compa- 
nies visited  the  place  about  a  week  later. 
They  did  not  see  the  plalntift.  While  there, 
the  plaintiff  executed  a  power  of  attorney  to 
her  husband,  authorizing  him  to  settie  the 
loss.  This  was  done  at  the  suggestion  of 
one  or  more  of  the  adjusters,  by  whom  the 
paper  was  drawn,  that  they  could  not  settle 
with  an  agent  unless  his  authority  was  in 
writing.  An  examination  was  made  of  the 
books  kept  by  Lewis  L.  Metzger  of  the 
business;  and  he  executed  and  swore  to  an 
affidavit,  prepared  by  the  adjusters,  in 
which  he  stated  that  the  books  were  correct, 
true,  and  accurate  records  of  the  transac- 
tion of  the  business,  which  was  carried  on 
under  the  name  of  the  Giant  Olotbing  Com- 
pany, and  showed  the  exact  and  actual 
transactions  with  the  firms  and  Indlvldnals 
named  therein,  and  that  an  inventory  of 
February  1,  1801,  shown  to  Vemor  and 
Fletcher  (two  of  the  adjusters),  was  a  true 
Inventory  of  the  goods  on  hand  at  that  date, 
and  that  subsequent  purchases  and  sales 
were  truthfully  entered  in  the  books,  and 
added  to  said -inventory.  On  March  9,  1892, 
the  adjusters  Vemor  and  Fletcher  (the  for- 
mer representing  defmdant)  sent  notice  to 
the  plaintiff  denying  all  liability  under  the 
policies  upon  the  part  of  tbeir  respecttvs 
companies,  for  two  reasons:  (1)  Because  of 
fraud;  (2)  becaiise  of  attempted  fraud.  In 
the  investigation  made  by  the  adjusters, 
they  discovered  some  entries  on  the  Ixtoks 
for  whir-h  there  were  no  bills,  and  this  led 


*■  Pnblication  delayed  pending  rehearing,  whidi  ^as  denied. 
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to  the  discovery  of  UlteratlonB  In  the  books, 
of  which  the  following  are  specimens: 


BUL 

Actnal 

Am't  OB 

Praadslent 

Amonot. 

Book*. 

BalM 

T.  Shirt  ft  Co. 

«4M 

$1M6» 

•ISO 

Hart  Uros. 

9  OO 

)«»  DO 

100 

K.  N.  ft  FlBher. 

81  00 

(81  00 

600 

ObIUsodH.  ftCo. 

1  SO 

101  GO 

100 

J.  Florahdm  ft  Co. 

7« 

160  76 

160 

L.  B.  Montagns  ft  Co. 

Nothing 

430  00 

430 

In  the  Journal  was  an  entry  of  $1,931.09, 
ostensibly  representing  the  amonnt  of  mer- 
chandise purchased  in  April,  1891.  It  was 
originally  posted  in  the  ledger  as  $831,— at 
that  time  being  so  entered  In  the  Journal,— 
which  was  the  correct  amount.  The  Journal 
was  changed  so  that  It  read  $1,931.69,  and 
the  item  was  again  posted  In  the  ledger  as 
$1,931.69,  and  the  footings  changed  to  cor- 
respond. The  books  also  showed  false  en- 
tries of  payment  of  these  fictitious  accounts. 
Lewis  Metzger  admitted  that  he  made  all  of 
these  false  entries,  and  makes  the  excuse 
that  he  had  marked  the  goods  at  10  per 
cent  above  actual  cost,  and  that  he  made 
these  entries  five  months  before  the  fire,  to 
make  the  books  compare  with  the  amount  of 
stock,  if  they  should  be  inventoried  accord- 
ing to  the  raised  cost  mark.  He  said  that 
he  was  trying  to  sell  out,  and  he  did  this  so 
that  a  purchaser  would  think  he  had  paid 
the  amount  marked.  He  claimed  that  he  did 
not  know  of  these  false  entries  at  the  time 
that  be  made  the  affidavit,  having  forgotten 
them;  and  the  Jury  so  found,  lu  answer  to 
special  questions.  On  redirect  examination 
he  attempted  to  patch  the  matter  np  by  say- 
ing that  the  10  per  cent,  was  for  freight  and 
drayage;  that  he  made  the  afildnvit  before 
these  alterations  were  called  to  his  atten- 
tion, and  be  believed  it  true  when  he  made 
It.  A  computation  will  show  that  the  six 
items  m»itloned,  which  he  says  were  all  of 
the  raised  accounts,  were  raised  from  S96.76 
to  $1,430,— a  raise  of  more  than  1,300  per 
cent,  instead  of  10.  His  affidavit  was  ad- 
mittedly false,  and  it  requires  great  credu- 
lity to  believe  that  he  did  not  know  it  when 
he  made  It  Counsel  for  defendant  asked 
the  court  to  hold  that  this  was  conclusive 
evidence  of  attempted  fraud,  and  to  direct  a 
▼erdlct,  upon  the  theory  that  the  act  of  the 
agent  Is  the  act  of  the  principal.  The  policy 
was  the  Michigan  Standard,  which  pro- 
vides: "This  entire  policy  shall  be  void  if 
tbe  insured  has  concealed  or  misrepresented 
In  writing  or  otherwise  any  material  fact  or 
circumstance  concerning  this  Insurance  or 
tbe  subject  thereof,  or  if  the  Interest  of  the 
insured  in  the  property  be  not  truly  stated 
herein,  or  in  case  of  any  fraud  or  false 
swearing  by  the  insured,  touching  any  mat- 
ter relating  to  this  insurance  or  the  subject 
thereof,  whether  before  or  after  loss." 
"Wherever  in  this  policy  the  word  Insured' 
occurs,  it  shall  be  held  to  include  the  legal 
representative  of  the  insured."  It  is  con- 
tended that  the  fraudulent  Intent  upon  the 


port  of  the  husband  binds  the  wife,  and  for- 
feits the  policy,  under  the  last  clause;  coun- 
sel asserting  that  the  term  "legal  represen- 
tative" should  be  construed  to  include  any 
one  who  is  authorized  to  act  for  the  insured, 
while  plaintiff's  counsel  contend  that  it  re- 
fers to  those  who  succeed  to  her  legal 
rights,  by  reason  of  her  death,  or  the  trans- 
fer of  tbe  iKtllcy.  We  think  it  should  re- 
ceive the  latter  construction.  This  defense 
is  not  that  the  company  was  defrauded  iu 
the  making  of  the  contract  In  such  a  case 
the  fraud  of  the  agent  could  be  asserted  as 
a  defense  against  the  principal,  whether  tbe 
policy  80  provided  in  express  terms  or  not 
But  the  contract  was  valid,  and,  for  the  pur- 
pose of  determining  this  question,  we  must 
assume  that  plaintiff  has  suffered  an  honest 
loss,  for  which  she  had  a  legitimate  claim. 
An  effort  is  made  to  defeat  this  by  showing 
an  attempt  by  an  agent  to  deceive  tbe  de- 
fendant into  paying  a  sum  greater  than  tbe 
loss.  Forfeitures  and  penalties  are  not  fa- 
vored In  the  law,  and  the  language  should 
not  be  unnecessarily  extended  by  construc- 
tion. The  provision  for  a  forfeiture  of 
rights  under  the  policy  Is  doubtless  a  wise 
one,  to  prevent  deceit  on  the  part  of  Insured 
persons,  but  it  do^  not  seem  to  us  neces- 
sary, where  the  assured  acts  In  good  faith, 
and  is  not  a  party  to  the  deceit  The  word 
"insured"  Is  used  many  times  in  the  policy. 
If  the  broad  construction  contended  for  is 
to  be  given,  it  would  follow  that  the  com- 
pany would  have  the  right  to  require  state- 
ments to  be  made  and  sworn  to,  not  only  by 
the  insured,  but  by  his  legal  representative, 
stating  the  belief  of  such  representative,  his 
interest,  etc.  It  would  not  only  compel  the 
insured  to  make  double  proofs,  if  technically 
construed,  but  would  place  him  at  the  mercy 
of  his  agent  But  the  attempt,  if  made  with 
the  knowledge  and  complicity  of  the  in- 
sured, would  be  as  effective  to  defeat  the 
poUcy  as  though  it  had  been  made  by  him 
alone.  It  follows  that  the  good  faith  of  the 
plaintiff  was  a  proper  subject  for  investiga- 
tion. 

Counsel  for  tbe  plaintiff  assailed  the  con- 
duct of  the  adjusters  in  requiring  a  power 
of  attorney,  and,  under  the  guise  of  an  ob- 
jection to  its  introduction,  intimated  that 
It  was  done  "for  the  purpose  of  ruining  her." 
The  evidence  shows  that  the  power  of  at- 
torney was  required  by  Fletcher  before 
defendant's  adjuster  arrived,  and  It  waa  no 
more  than  an  ordinary  and  proper  precau- 
tion, to  require  written  authority  from  the 
policy  holder  before  settling  with  an  agent. 
An  examination  of  the  paper  shows  it  to  be 
an  ordinary  power  of  attorney.  It  confers  no 
more  power  upon  Lewis  Metzger  than  the 
testimony  shows  that  he  had  without  it, 
nor  any  more  than  the  safety  of  the  defend- 
ant required  that  he  should  have.  There  was 
no  evidence  that  the  adjusters  did  more 
than  to  say  they  should  require  written 
authority  from  Mrs.  Metzger  to  her  bus*' 
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before  thej  'would  settle  with  him,  after 
wblch  ttaeXr  or  some  one  else,  prepared  It, 
and  Metzger  took  It  to  .his  wife,  who  eze- 
cDted  It  She  testified  that  she  did  not  see 
theadjustoTB.  WhenltwasotCeredlneTldence, 
counsel  said,  "We  object  to  this  purported 
power  of  attorney  that  It  Is  lncomi»etent 
and  Immaterial."  There  was  no  occasion 
to  call  It  a  "purported  power  of  attor- 
ney," nor  could  there  be  any  reason  for 
saying  that  a  power  of  attorney  was  in- 
competent w:  ImmaterlaL  Moreover,  the  sub- 
ject was  Introduced  by  them  upon  direct  ex- 
amination, baring  prored  by  the  witnesses 
that  he  had  a  power  of  attorney,  signed  by 
his  wife,  at  which  point  the  defendant's 
counsel  asked  that  the  power  be  Introduced, 
and  the  objection  was  made.  The  language 
was  uncalled  for  and  prejudicial.  Litigants 
have  a  right  to  have  their  cases  tried  upon 
the  merits,  and  appeals  to  the  prejudices  of 
Jurors,  by  unfounded  charges  of  fraud  and 
deceit,  are  unwarranted.  Whatever  may  be 
said  concerning  the  affidavit,  there  was  no 
testimony  tondlng  to  show  that  the  power 
of  attorney  waa  intended  to  trap  the  plain- 
tiff, or  deprive  her  of  any  rights.  Nor  are 
we  prepared  to  concur  with  couns^  in  his 
attack  upon  the  adjuster^  They  had  every 
right  to  brieve  that  Metzger  was  attempt- 
ing a  gross  fraud  upon  the  iusiiranoe  com- 
panies, and  it  was  their  legal  right  to  t»robe 
it  to  the  bottom,  and  ascertain  what  there 
was  of  it,  and  the  intent  with  which  the 
representations  were  made.  There  was  no 
occasion  to  talk  of  subornation  of  perjury, 
for  the  affidavit  was  one  upon  which  a 
prosecution  for  perjury  could  not  be  based. 
If  knowingly  made,  it  was  a  simple  Ue,  like 
any  other,  only  more  emphatic,  l>ecauBe  in 
writing,  and  verified  by  an  oath,  which  should 
have  bad  some  moral  restraint  upon  the 
a£9ant  Whatever  may  have  been  said  about 
the  Impropriety  of  inducing  persons  to  com- 
mit crime,  we  axe  not  prepared  to  place  on 
the  same  footing  efforts  to  detect  rascality 
and  prevent  fraud.  Self-protection  in  busi- 
ness dealings  would  be  a  delusion,  if  parties 
were  to  use  the  ordinary  methods,  at  the 
hazard  of  l^al  censure,  when  dealing  with 
persons  who  scruple  at  nothing.  Crimea  and 
frauds  are  not  usually  detected  by  informing 
the  wrongdoer  in  advance  that  he  Is  suspect- 
ed. We  ttilnk  these  adjusters  had  a  right 
to  suppose  that  this  man  would  not  swear 
to  a  statement.  If  it  were  false,  though  he 
had  taken  the  first  step  in  deceit,  and  they 
certainly  liad  the  right  to  ascertain  the 
value  of  the  burned  goods  by  any  fair  means. 
The  testimony  of  the  witness  Desenberg 
should  not  have  been  admitted.  He  testified 
that  be  had  been  in  the  store  a  number  of 
times,  but  could  not  say  that  he  was  there 
within  a  month  before  the  fire,  but  bad 
within    a    year,    and    he   thought   he    had 


noticed  a  stodc  whldi'  woula  amonnt  to 
anywhere  from  |a,000  to  $12,000.  He  said 
that  in  this  estimate  he  was  not  confining 
himself  to  the  year  alluded  to.  All  he  luiew 
was  that  he  had  a  recollection  of  beine  in 
the  store  several  times,  when  he  saw  a 
good-sized  stock  of  goods  there.  He  did  not 
show  himself  competent  to  testify  on  the 
subject. 

Other  questions  raised  we  think  it  un- 
necessary to  discoas.  The  Judgment  will  i>e 
reversed,  and  a  nefW  trial  ordered. 

McORATH,  d  J.,  and  LONG  and  MONT- 
GOMEKX,  JJ.,  concurred  with  HOOKER,  J. 

GRANT,  J.  1  concur  with  my  Brother 
HOOKER  in  the  reversal  of  this  case.  I  al- 
so concur  with  his  statement  that:  "For- 
feitures and  penalties  are  not  favored  in  the 
law,  and  the  language  should  not  necessarily 
be  extended  by  construction.  The  prorisfon 
for  a  forfeiture  of  rights  under  a  poUcy  is 
doubtless  a  virise  one  to  prevent  deceit  on  the 
part  of  insured  persons;  but  it  does  not  seem 
to  us  necessary,  where  the  assnred  acts  in 
good  faith,  and  is  not  a  party  to  the  deceit." 
Did  the  facts  in  tliis  case  make  tbe  plaintiff 
a  party  to  the  deceit?  This,  of  coarse,  de- 
pends upon  the  determination  of  the  question 
whether  the  acts  of  her  agent  were  in  ftict 
her  acts.  It  will  \m  conceded  tliat  if  she 
made  false  and  fraudulent  representatiisis 
the  policy  would  have  Iieen  rendered  void. 
I  cannot  assent  to  the  role  that,  where  one 
trusts  the  entire  management  of  tils  busi- 
ness to  an  agent,  tbe  prtndpal  is  not  re- 
si>onsible  for  the  fraudulent  acts  and  repre- 
sentations of  the  agent  in  connection  with 
the  business.  It  is  manifest  from  this  record 
that  the  plaintiff  knew  nothing  about  the 
business.  It  was  carried  on  in  her  name. 
Giant  that  it  was  carried  on  for  her  lienefit, 
still  she  constituted  her  husband  her  soleagent 
to  buy  and  sell,  attoid  to  the  insurance,  and 
exercise  exclusive  ccHitrol  and  management 
of  the  eatire  buslnes.].  When  the  adjusters 
came  to  adjust  tbe  loss,  he  appeared  as  her 
sole  representative.  The  defendant  desired 
tliat  he  should  obtain  from  the  plaintiff  a 
written  authority  to  act  for  her.  She  yolnn- 
tarlly  executed  a  powo'  of  attorney  giving 
him  full  authority  in  the  premises.  She 
should  be  held  responsible  for  his  acts  and 
conduct.  Seldom  do  the  records  of  insurance 
litigatltm  exhibit  a  mare  deilboate  and 
glaring  attempt  to  defraud  an  insurance 
company.  Such  attempts  should  not  be  made 
successful,  under  the  guise  of  agency,  es- 
pecially where  there  exists  the  intimate  re- 
lation of  husband  and  wife;  the  one  claim- 
ing to  be  an  innocent  principal,  and  the  ottier 
a  confessedly  dlslionest  agent  The  Judg- 
ment should  be  reversed,  and  no  new  trial 
ordwed. 
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WHITH  >.  BOAHD  OF  BTJP'RS  OP  MAN- 
ISTEE COUNTY. 
{SupreiM  Court  of  Michigan.     June  4,  1895.) 

ClTT  FOLICB  OFFICIB— RlQBT  TO  ACT  ^8  CON- 
STABLE— Recotebt  ot  Fees. 

1.  Const  art.  11,  {  1,  proTidlng  that  con- 
stables shall  be  elected  in  orgasised  townships, 
-does  not  apply  to  cities. 

2.  Under  a  city  charter  providing  that  police 
officers  when  employed  in  the  serrice  of  process 
shall  receive  the  same  fees  as  constables,  a  po- 
liceman who  arrests  persons  charged  with  of- 
fenses against  the  state,  under  warrants  issued 
by  a  justice  of  the  peace,  is  entitled  to  compen- 
sation therefor  from  the  county,  though  a  city 
ordinance  fixes  the  pay  of  police  officers,  and  he 
has  leceiTed  his  full  pay  from  the  city. 

3.  The  legislature  may  proride  tiiat  the  or- 
dinary duties  of  a  constable  in  a  city  shall  be  per- 
formed by  the  duly-appointed  members  of  the 
police  af  the  city  as  well  as  by  the  constables. 

Certiorari  to  dreult  court,  Manistee  cotinty; 
James  B.  McMabon,  Judge. 

Application  for  mandamus  by  James  White 
to  compel  the  board  ot  supervisors  of  Man- 
istee county  to  allorw  his  claim  for  serrlcee 
rendered.  An  order  was  made  granting  the 
writ,  and  respondents  bring  certlMarl.  Af- 
firmed. 

F.  E.  Wlthey,  for  appellants.  DotSI  & 
Smltli,  for  appellee. 

HOOKER,  J  The  charter  of  the  city  of 
Manistee  authorizes  the  common  council  to 
provide  by  ordinance  for  a  pdlce  force,  of 
such  number  of  policemen  as  may  be  neces- 
sary, to  be  appointed  by  the  mayor,  with  con- 
sent of  the  council.  Local  Laws  1882,  p.  54. 
Section  4,  c.  12,  of  the  charter  fixes  the  pow- 
ers and  duties  of  policemen  as  follows:  "It 
shall  be  the  duty  of  the  police  and  night 
watchmen  and  officers  of  the  force,  under  the 
direction  of  the  mayor  and  chief  of  police, 
and  to  conformity  with  the  ordinances  of  the 
city,  to  suppress  all  riots,  dtetnrbances,  and 
breaches  of  the  peace,  and  to  pursue  and  ar- 
rest any  person  fleeing  from  justice  in  any 
part  of  the  state,  to  apprehend  any  and  all 
persons  In  the  act  of  committing  any  offense 
against  the  laws  of  the  state  or  the  ordinan- 
ces of  the  city,  and  to  take  the  offender  forth- 
with before  the  proper  court  or  magistrate, 
to  be  dealt  with  for  the  otfense,  to  make 
complaint  to  the  proper  officers  and  magis- 
trates of  any  person  known  or  believed  by 
them  to  be  guilty  of  the  violation  of  the  or- 
dinances of  the  city  or  the  penal  laws  of  the 
state,  and  at  all  times  dlUgeutly  and  faith- 
fully to  enforce  all  such  laws,  ordinances,  and 
regulations  for  the  preservation  of  good  or- 
der and  the  public  welfare  as  the  council  may 
ordatn,  and  to  serve  all  process  directed  or 
delivered  to  them  for  service  [services],  and 
for  such  purposes  the  chief  of  police  and  ev- 
ery policeman  and  night  watchman  shall  have 
all  powers  of  constable  [constables],  and  may 
arrest  upon  view  and  without  process  any  per- 
son in  the  act  of  violating  any  ordinance  of 
tbe  city  or  of  committing  any  crime  against 
the  laws  of  tbe  state.  And  the  chief  of  police 


and  any  policeman  mayservc  aad  execute  all 
proceas  Insults  and  proceedings  for  violations 
of  [the]  ordinances  of  the  city,  and  also  with- 
in [with]  the  limits  of  the  dty,  any  other 
process  which  by  taw  a  constable  may 
serve."  Section  6  provides:  "When  employ- 
ed in  the  service  of  process  policemen  shall 
receive  tbe  same  fees  therefor  as  are  al- 
lowed to  constables  for  like  services;  when 
otherwise  engaged  in  the  performance  of  po- 
lice duty  they  shall  receive  «uch  compensa- 
tion therefor  from  the  city  as  the  council 
may  prescribe.  Ehrary  policeman  shall  re- 
port on  «ath  to  the  conncQ  at  its  first  meet- 
ing in  every  month  the  amount  of  all  mon- 
eys and  fees  received  by  him  for  services  as 
policeman  since  bis  last  preceding  report, 
and  tbe  nanses  of  the  persons  from  whom 
received,  and  the  amount  received  from 
each."  Section  31,  c.  7,  of  tbe  charter  pro- 
vides: "All  fines  recovered  for  the  viola- 
tions of  the  penal  laws  of  the  state,  when 
collected  and  iieid  into  the  city  treasury, 
shall  be  disposed  of  as  provided  by  law. 
The  expenses  of  prosecutions  before  justices 
of  the  peace  of  the  city  for  violations  of 
said  criminal  laws,  and  in  punishing  the  of- 
fenders, shall  be  paid  by  the  county  in 
which  the  city  is  located."  By  an  ordinance 
of  the  city,  enacted  April  16,  1890,  the  pay  of 
all  the  policemen  of  the  city  was  fixed  at  $2 
per  day  or  night,  less  any  fees  received  by 
them.  The  relator  was  a  regular  policeman 
of  said  city,  and  at  the  expiration  of  his 
term  filed  a  claim  with  the  board  of  super- 
visors for  services  in  the  arrest  of  persons 
charged  with  offenses  against  the  laws  of 
the  state,  under  warrants  issued  by  Justices 
of  the  peace,  some.  If  not  all,  of  which  were 
upon  complaint  made  by  the  relator.  The 
board  refused  to  allow  tbe  ctaim.  From  this 
record  we  conclude  that  no  dispute  exists 
over  the  facts,  but  that  It  Is  conceded  that 
the  services  were  rendered  as  alleged,  and 
the  sums  charged  are  the  statutory  fees  to 
which  a  constable  would  be  entitled  had  he 
performed  such  services.  Upon  liehalf  of 
the  respondents  the  broad  claim  is  made  that 
constables  are  constitutional  ofBcers;  that  the 
duties  and  powers  of  constables  are  well 
settled  l>y  immemorial  usage,  in  the  light  of 
which  the  constitution  was  adopted;  and 
that  such  officers  can  neither  be  abolished 
by  tbe  legislature  nor  can  they  be  divestod 
of  their  powers,  either  directly  or  by  confer- 
ring them  upon  others;  and,  further,  that 
said  officers  are  elective,  and  the  public  can- 
not be  deprived  of  the  rlglrt  to  have  thch: 
duties  performed  by  officers  who  are  the 
choice  of  tbe  locality,  and  that  this  riglit 
cannot  be  taken  away  by  conferring  the 
powers  of  the  constable  upon  an  appointed 
officer.  The  constable  is  a  township  officer, 
and  the  only  mention  of  such  ofiicer  In  the 
constitution  is  in  article  11,  |  1,  which  enu- 
merates and  requires  the  election  of  town- 
ship officers,  including  constables,  not  ex- 
ceeding four.     This  same  section  expressly 
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provides  that  the  duties  of  these  ofBcen 
shall  be  prescribed  by  law.  Upon  this  must 
rest  the  contention  that  cities  must  have 
constables;  that  the  duties  of  the  consta- 
bles are  fixed  by  immemorial  nsare,  and  can 
be  performed  by  no  other  person  or  ofiBcer; 
and  that  they  must  be  dected,  and  not  ap- 
pointed. 

The  constitution  (artide  15,  S  13)  provides 
for  the  Incorporation  and  organization  of  cities 
and  villages  by.  the  legislature.  By  section  1, 
every  organized  township  is  required  to  have 
certain  officers,  but  there  Is  nothlnt;  to  indi- 
cate that  it  was  Intended  to  emorace  organ- 
ized and  Incorporated  cities  aud  Tillages  witli- 
In  the  term  "organized  townships."  These 
mimldpalitics  existed  before  the  adoption  of 
the  constitution;  their  peculiar  institutions, 
uses,  and  necessities  were  understood.  They 
were  the  creations  of  the  legislature,  which 
bad  been  wont  to  grant  powers  and  privi- 
leges to  them,  and  at  the  same  time  requhre 
the  performance  of  certain  duties  at  their 
bands  as  state  agencies.  It  is  singular  that 
article  1,  f  11,  did  not  provide  that  all  organ- 
ized townships,  cities,  and  villages  should 
elect,  etc.,  If  it  was  the  design  that  cities  and 
villages  should  be  governed  by  the  same  meth- 
ods and  officers  as  townships.  Again,  though 
the  constitution  provides  that  cities  shall  be 
represented  upon  the  board  of  supervisors,  It 
nowhere  provides  that  supervisors  Rball  be 
elected  by  cities,  and  in  many  Instances  may- 
ors are  performing  that  duty.  Attorney  Gen- 
eral V.  Preston,  66  Mich.  177,  22  N.  W.  261. 
Some  cities  have  no  derk,  the  duties  being 
performed  by  a  recorder.  Numerous  oU»i»r  of- 
ficers and  boards  are  provided,  and,  in  short, 
the  whole  scheme  of  local  management  is  dif- 
ferent from  that  of  townships.  All  of  these 
things  are  consistent  with  the  prevalent  idea 
that  munldpal  corporations  are  governed  by 
such  methods  and  officers  as  the  legislature 
may  provide  (except  where  certain  constitu- 
tional officers  have  Jurisdiction),  and  that  they 
may  be  radically  different  from  those  of  quasi 
corporations,  such  as  townships.  The  officers 
of  cities  and  villages,  whatever  they  may  he, 
except  Judicial  officers,  may  be  appointed 
where  the  legislature  so  directs  (Ckiust.  art. 
16, 1 14),  onlees  prohibited  by  section  1,  art.  11. 
So  that,  if  dtles  can  be  said  to  be  within 
that  section  requiring  the  election  of  consta- 
bles, such  officers  must  be  an  exception  to  the 
general  provisions  of  section  14,  art.  !■>.  Here 
is  another  significant  omission  by  the  fromers 
of  the  constitution.  If  cities  were  supposed  to 
be  within  artide  11,  i  1.  But,  if  the  point  be 
conceded,  it  does  not  follow  necessarily  that 
constables  must  be  elected,  unless  we  can  say 
that  the  two  provisions,  considered  together, 
shotdd  be  so  construed.  But  this  is  not  a 
case  where  the  povter  or  authority  of  a  con- 
stable is  Involved.  It  is  in  the  power  of  the  leg- 
islature to  confer  upon  other  offlcera  some  of 
the  authority  which  Is  within  the  range  of  a 
constable's  duty.  We  are  astced  to  say  that 
the  power  to  serve  Justices'  warrants.  Issued 


upon  criminal  charges,  cannot  be  exercised  by 
appointed  police  officers,  and  the  reason  glvea 
is  that  it  would  be  trenching  upon  the  con- 
stitutional powers  of  constables.  This  in- 
volves the  contention  that  the  city  must  em- 
ploy constables  Instead  of  police,  or,  if  not,  Ita 
officers  must  limit  theh:  operations  to  the  con- 
fines of  the  dty,  giving  up  the  chase  of  of- 
fenders at  city  lines,  or  calling  upon  a  qoaO- 
fied  constable  to  serve  the  Judicial  writ  when 
the  act  is  made  an  offense  by  general  law. 
This  Is  said  to  be  necessary  because  tbe  con- 
stable has  the  right  to  serve,  and  tbe  pnblic 
to  be  served  by  a  constitutional  officer  elect- 
ed by  the  people,  whose  duties  and  powers  by 
virtue  of  immemorial  usage  are  invlolative, 
against  even  the  constitution,  which  expressly 
provides  that  they  may  be  fixed  by  law.  Tbo 
case  of  Allor  v.  Board,  4  N.  W.  482,  Is  dted  aa 
a  case  sustaining  this  contention,  bat,  while 
that  case  vindicates  the  right  of  a  Detroit 
constable  to  fees  for  serving  criminal  process, 
it  nowhere  says  that  his  right  to  pei'form  the 
duties  of  his  office  are  exclusive.  On  the  con- 
trary, that  case  recognizes  the  fact  that  dtles 
may  need  a  more  efficient  method  of  preserving 
the  peace  and  protecting  society  than  constables 
could  afford.  A  police  force  is  an  organiza- 
tion; it  has  a  controlling  mind,  by  which  its 
members  maybe  made  to  act  in  concert;  while 
the  constable  acts  upon  his  own  responsibili- 
ty and  his  own  conception  of  his  legal  duties. 
It  needs  no  argument  to  show  that  the  for- 
mer, and  not  the  latter,  is  adapted  to  city 
government  In  the  case  cited,  Mr.  Justice 
Campbell  says  that  the  police  act  does  not 
deprive  constables  In  the  city  of  their  power 
to  serve  process,  but  he  nowhere  intimates 
that  members  of  tbe  police  force  may  not  do 
the  same.  On  the  contrary,  he  recognizes  the 
power  of  the  legislature  to  provide  additional 
officers,  who  may  be  conservators  of  tbe  peace, 
which  is  as  Important  a  function  of  the  con- 
stable as  the  power  to  serve  a  warrant.  He 
says:  "There  can  be  no  complete  city  cor- 
poration without  means  of  enforcing  soch  reg- 
ulations as  are  necessary  for  the  peace  and 
good  order  of  the  community,  and  this  can 
only  be  done  by  the  aid  of  officers.  A  great 
majority  of  the  regulations  needed  to  pre- 
vent confusion  in  cities  He  entirely  outside 
of  criminal  law,  and  authorize  Interference 
of  an  official  character  where  no  arrest  would 
be  lawful;  and  in  many  of  these  cases  it  Is 
not  uncommon  for  quarrels  to  arise  which  go 
far  enough  to  create  breaches  of  the  peace. 
when  It  would  be  very  dangerous  if  the  munic- 
ipal officer  must  at  that  point  stop  short  in 
the  performance  of  his  civil  duty,  and  call  to 
his  aid  a  different  officer.  Until  the  police  act 
of  Detroit  was  passed,  there  was  not  a  single 
place  in  the  state  where  these  functions  were 
not  united,  and  the  police  act  itself  attempts 
to  unite  them,  not  by  giving  dty  officers  func- 
tions under  state  law,  but  by  giving  state 
officers  functions  under  municipal  regulations, 
and  depriving  municipal  officers  of  munldpal 
powers.    We  can  hardly  believe  that  when  the 
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police  ■ystem  waa  adopted,  In  1865,  tbe  legis- 
lature had  any  idea  tbat  tbey  were  doing  more 
than  adding  desirable  auxUlariea  to  municipal 
authority.  It  la  not  to  be  sapposed  they 
meant  to  rey(dntlonlze  onr  institutions  by  su- 
perseding local  by  central  authority.  The  po- 
lice force  is  nothing  more  nor  less,  so  far  as  It 
Is  lawfully  ctmstituted,  than  an  additional 
force  of  constables  and  -vratchmen  appointed 
by  the  state  for  certain  limited  purposes;  and 
nnless  some  power  exists  in  the  legislatore, 
hot  only  to  add  to  the  force  of  local  peace 
officers,  but  to  supersede'them  entirely  for  all 
common-law  purposes,  the  provisions  com- 
plained of  In  this  statute  cannot  be  maintain- 
ed, If  they  are  to  be  construed  as  respondents 
construe  them."  We  are  referred  to  the  cases 
of  Abels  T.  Supervisors.  42  Mich.  526,  4  N. 
W.  206,  and  Ames  v.  Booming  Co.,  11  Mich. 
139.  The  former  case  attempted  to  give  vol- 
untary associations  for  the  prevention  of  horse 
thieving  the  power  to  apprehend  felons,  and 
to  confer  uipon  their  members  the  rights,  priv- 
ileges, and  protection  of  constables  while  so 
engaged.  It  was  held  tliat  the  law  was  in- 
valid. These  cases  call  for  no  extended  dis- 
cussion. It  cannot  be  said  that  a  police  of- 
ficer, appointed  in  pursuance  of  law,  is  on  the 
same  footing  as  private  persons  who,  for  gain, 
associate  to  perform  public  duty  by  attempt- 
ing to  enforce  the  criminal  laws  of  the  state. 

It  is  contended  that  the  claim  should  not  be 
enforced  against  the  county,  because  It  Is  due 
to  the  city  of  Manistee,  if  to  anybody,  and  that 
the  defendant  has  received  his  full  pay  from 
the  city,  without  reporting  the  amount  due 
him  for  these  tees.  On  the  other  hand.  It  is 
contended  that  the  fees  are  given  to  the  of- 
ficer by  law,  and  that  the  dty  has  no  right  to 
them,  though  It  bas  overpaid  relator,  accord- 
ing to  the  tarns  of  the  contract.  This  Is  a 
question  Ihat  does  not  concern  the  respond- 
ents, and  Is  therefore  no  defense  to  a  valid 
claim  against  the  county  for  services  render- 
ed, compensation  for  which  Is  prescribed  by 
law.  The  order  of  the  circuit  court  will  be 
affirmed,  with  costs.  The  other  Justices  con- 
curred. 


STHVBN8  y.  PBNDLBTON  et  al. 

(Supreme  Court  of  Michigan.     May  28,  1895.) 
SaRETY  FOB  Lbssis — Releass — Chakob  or  RSNT 

DAT— EVIDENOB. 

In  a  salt  against  a  lessee  to  which  his  sure- 
ty was  not  a  party  the  lease  was  reformed  so  as 
to  make  the  rent  payable  on  the  first  day  of  each 
quarter,  according  to  the  original  written  agree- 
ment, instead  of  the  last  day  of  each  quarter. 
In  an  action  on  the  reformed  lease  against  tite 
lessee  and  snrety  for  rent,  plaintiff  testified  that 
he  never  authorized  nor  agreed  that  the  time  for 
[myment  of  the  rent  in  the  lease  should  l>e  differ- 
ent from  that  provided  in  the  original  written 
agreement,  and  the  attorney  who  drew  up  the 
lease  testified  that  he  knew  of  no  agreement  for 
such  diange.  The  lessee  testified  to  an  oral 
agreement  for  rent  to  be  paid  on  the  Inst  day  of 
each  quarter,  entered  into  prior  to  ^e  originnl 
written  agreement,  hut  acknowledged  that  it  was 
to  be  paid  accordiiig  to  the  original  written  agree- 


ment, and  that  ihen  was  no  subsequent  agree- 
ment for  a  change  in  the  time  for  its  payment, 
unless  the  clause  in  the  lease  showed  audi  an 
agreement.  Held,  that  the  direction  of  a  verdict 
against  the  surety  was  proper. 

Error  to  circuit  court,  Wayne  county; 
George  S.  Hosmer,  Judge. 

Action  by  William  H.  Stevens  against  Wil- 
liam B.  Pendleton  and  another  for  rent 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Dickinson,  Tburber  tc  Stevenson,  for  ap- 
pellants.   Barbour  &  Rexford,  for  appellee. 

MONTGOMERY,  J.  This  case  has  been 
before  the  court  on  two  former  occasions, 
and  Is  reported  In  85  Mich.  137,  48  N.  W. 
478,  and  94  Mich.  406,  53  N.  W.  1108.  The 
facts  sufilclently  appear  In  the  former  opin- 
ions. It  was  held,  when  the  case  was  here 
before,  that  the  determination  in  the  chan- 
cery proceeding  against  defendant  Pendle- 
ton, that  there  was  a  mistake  In  preparing 
the  lease,  was  not  conclusive  on  the  sureties, 
but  it  was  held,  in  effect,  that  the  force  of 
the  lease  as  evidence  had  been  broken  by 
the  chancery  decree,  and  that  the  burden  of 
proof  rested  with  the  defendants  to  show 
that  there  was  an  agreement  to  effect  a 
change  from  the  terms  of  the  original  con- 
tract On  the  last  trial  the  circuit  Judge 
directed  a  verdict  against  defendant  on  the 
ground  that  the  testimony  had  no  tendency 
to  show  that  such  an  agreement  bad  In  fact 
been  made,  and,  on  the  present  appeal,  the 
sole  question  discussed  in  the  brief  of  de- 
fendant's counsel  Is  whether  this  ruling  Is 
Justified  by  the  evidence.  Upon  this  subject 
Mr.  Pendleton  testified,  in  different  places 
In  the  record,  as  follows:  Q.  "What  ar- 
rangement was  there  between  you  and  Ste- 
vens by  which  the  rent  was  to  be  payable 
at  the  end  of  the  quarter  rather  than  at  the 
beginning  of  the  quarter?  Was  there  any 
different  arrangement  than  that  mentioned 
In  this  preliminary  agreement?"  A-  "The 
only  arrangement  was  that  the  rent  was  to 
be  paid  at  the  end  of  the  quarter;  at  the  end 
of  the  three  months  I  was  to  pay  the  rent. 
That  was  all  between  Mr.  Stevens  and  I  and 
Mr.  Woodruff.  Mr.  Woodruff  understands 
it;  he  made  the  papers  out"  Q.  "Was  the 
payment  to  be  made  according  to  the  ar- 
rangement in  this  first  agreement  between 
you  and  Mr.  Stevens?"  A.  "Well,  It  was  to 
be  paid  every  three  months."  Q.  "Was  it  to 
be  paid  according  to  the  arrangement  stated 
In  this  agreement  [referring  to  the  original 
agreement]?"  A.  "I  suppose,  If  we  both 
signed  It,  it  was."  Q.  "Was  there  any  sub- 
sequent arrangement  between  you  and  Mr. 
Stevens  that  varied  the  terms  of  that  writ- 
ing?" A.  "No,  not  that  I  know  of.  It  was 
mentioned  In  the  lease."  Q.  "How  did  It 
come  to  be  mentioned  in  the  lease  different- 
ly?" A.  "I  don't  know.  That  is  the  way  it 
was  understood,  and  that  is  the  way  it  wns 
made.     I  don't  know  that  It  was  to  be  made. 
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It  was  to  be  paid  every  three  menths."  Q. 
"Waa  there  no  talk  between  you  and  Mr.  Ste- 
vens wUh  reference  to  making  any  changes, 
was  there?"  A.  "Not  making  any  changes; 
no,  sir."  Q.  "So  that  you  don't  know  how 
It  came  about?"  A.  "I  could  not  say.  I 
know  It  was  to  be  paid  every  three  months. 
That  was  the  first  agreement."  Q.  "Every 
three  months;  how?"  A.  "It  was  to  be  paid 
at  the  end  of  every  three  months,— at  the 
end  of  each  quarter.  That  is  the  arrange- 
ment we  made  when  I  took  the  lease."  Q. 
"That  was  the  arrangement  when  yon  tfiok 
the  lease?"  A.  "Yes,  sir."  Q.  "Did  you  have 
any  talk  with  Mr.  Woodruft  at  the  time  of 
the  drawing  of  the  second  lease  as  to  the 
terms  when  the  rent  was  to  be  payable?" 
A.  "At  lue  end  of  each  quarter.  The  lease 
was  to  be  the  same  as  the  other.  To  be  paid 
at  the  end  (rf  each  quarter."  Q.  "Did  you 
have  any  conversation  with  him  to  that  ef- 
fect?" A.  "That  was  the  way  it  was  to  be 
paid,— the  lease  was."  Q.  "Was  there  any 
time  when  it  was  not  agreed  that  you  should 
pay  the  rent  from  the  end  of  the  quarter 
from  the  time  that  the  lease  was  executed?" 
A.  "No,  sir.  At  the  end  oi  the  quarter;  that 
was  the  way."  ♦  •  •  Q.  "That  is  to  say, 
It  was  never  understood,  after  the  execution 
of  that  writing,  any  different  from  what  the 
writing  expresses?"  A.  "I  don't  recollect 
about  tliat  writing,  but  that  was  the  arrange- 
ment of  the  lease.  At  the  end  of  every  three 
months  I  was  to  pay  the  rent"  Q.  "And 
the  rent  was  to  be  in  accordance  with  this 
writing,  was  it  not?"  A.  "Well,  I  don't  know 
how  that  is  particularly;  I  have  forgotten." 
Q.  "You  don't  know  of  any  writing  to  the 
contrary,  do  you?"  A.  "I  don't  know  any- 
thing about  It;  only  I  know  the  rental  was 
to  be  ];>aid  at  the  end  of  every  three  mouths." 
Q.  "Yon  don't  know  of  any  contract  to  the 
contrary,  by  which  the  lease  was  to  be  made 
different  from  this  [referring  to  the  original 
contract]?"  A.  "We  bad  no  talk  different 
from  it;  only  from  the  first  agreement  it  was 
to  be  paid  every  three  months.  Mr.  Stevens 
was  satisfied,  and  that  was  all  that  was 
necessary  for  me."  It  is  apparent  from 
these  qviotations  that  the  witness  is  basing 
his  claim  of  a  change  in  the  agreement  upon 
the  fact  that  the  lease  contains  the  clause, 
or  else  that  lie  depends  upon  an  alleged  oral 
agreement,  prior  to  the  first  contract,  which 
contradicts  that  agreement.  We  tliink  this 
testimony  cannot  be  construed  as  tending  to 
show  that  a  change  was  agreed  upon,  par- 
ticularly when  the  testimony  of  the  witness 
Woodruff,  that  there  was  no  such  agreement, 
and  the  witness  Stev«is,  that  he  never  au- 
thorised any  such  change.  Is  taken  Into  ac- 
count. It  is  contended  that  the  testimony 
is  substantially  the  same  as  that  introduced 
on  the  former  trial,  and  that  the  court  held 
in  that  case  that  the  question  was  for  the 
]nry.  The  testimony  of  the  plaintiff  him- 
self, however,  did  not  appear  in  the  former 
record,  and  it  was  thought  that,  in  the  ab- 


sence of  direct  evidence  of  tiie  want  of  an- 
thority  or  of  intention  oo  the  part  of  the 
plaintiff  to  change  terms  of  tb«  pireHmlnary 
agreement,  lnferaic«8  were  open  of  an  Inten- 
tion, in  which  the  minds  of  the  parties  met. 
to  make  a  change  in  the  terms  of  the  agree- 
ment. But  this  Inference  is  now  disproved 
by  direct  testimony,  and  there  being  no  evi- 
dence of  an  actual  agreement,  aad  being  di- 
rect proof  that  there  was  no  tntentiaa  on 
the  part  of  the  plaintUT  to  depart  from  the 
original  agreement  or  to  give  anthotity  to 
his  agent  to  do  so,  -we  think  the  conrt  was 
Justified  in  directing  a  verdict.  The  judg- 
ment will  be  affirmed.  The  other  Justices 
concurred. 


PEOPIiB  V.  PALMBB. 

(Sapreme  Court  of  Michigan.     June  4,  1886.) 

RavBEBBiso  Hbhobt  of  Witnsss  —  HomciDK  — 

EVIDESCB — ISSTRUCnoNS — SkSTENCB. 

1.  It  is  proper,  for  the  purpose  of  refreshing 
the  memory  of  a  witness,  to  call  hii  atteatioD  to 
tPiitimoay  given  by  him  at  a  former  trial  of  the 
lame  caae. 

2.  On  a  trial  for  murder,  where  a  witIle^■^ 
testified  that  deceased  had  tried  to  hire  him  u< 
Icill  defendant,  and  admitted  on  cross-examina- 
tion that  be  married  his  wife  from  a  lioase  of 
prostitution,  the  asking  in  good  faith  of  the  qui»^ 
tion  wliether  she  was  a  prostitute  was  not  prej- 
udicial to  defendant,  when  tile  answer  was  ex- 
cluded. 

3.  Where,  in  the  diatge,  eveiy  avaUable  d^ 
fense  was  covered,  it  was  not  error  to  refuse  to 
chnrffe  that,  in  determining  which  was  the  !>?- 
pressor,  the  jury  shonid  consider  the  leBtimony 
that   deceased  was  drunk,   and,   wfaea  soi,    was 

auarreleome,  while  defendant  up  to  the  time  of 
le  tragedy  was  good-tempered.     McGrath,   C. 
J.,  dissentine. 

4.  Where  defendant  had  beoa  prevkwisly  ac- 
quitted of  murder  in  the  first  d^sree,  and  tl» 
court,  after  defining  murder  in  the  several  do- 
grces,  charged  that  on  a  trial  for  murder  the  jury 
shonid  first  consider  the  biglier  crime  and  th«n 
the  different  degrees,  and  sobseqaestly  withdiw 
from  the  jury  all  consideration  of  the  higher  de- 
gree, hdd,  that  the  charge  was  not  misleading. 

6.  On  the  trial  of  one  diarged  with  fcillis; 
Ms  brother  in  a  saloon,  the  eoort  instructed  the 
jury  that  if,  after  defendant  entered  the  aalooa. 
he  became  aware  that  his  brother  waa  there,  an  I 
then  formed  the  intent  to  kill  him,  taking  into 
account  their  previous  quarrels,  and  that  h'< 
brother  was  surrounded  oy  friends,  "if  he  thet.. 
even  tkoush  but  for  a  moment  before  he  firpil 
tlie  fatal  shot,  formed  in  his  mind  the  purpose  of 
taking  his  brother's  life,  and  pursuant  to  that  pur- 
pose he  shot  and  kiUed  him,  tliat  would  consti- 
tute the  crime  of  mnrder."  Bdd  proper.  Mc- 
Oiath,  C.  J.,  dissenting. 

6.  Where,  on  a  trial  for  mnrder,  it  appearp<l 
that  defendant,  on  entering  the  saloon  wh«¥  ihi> 
tragedy  took  place,  acted  in  bis  usual  manmr. 
and  that  oo  raising  the  gun,  his  counteoam-e 
changed,  whether  this  was  in  malice  or  uuil.r 
the  belief  that  it  was  necetiaary  to  ahoot  in  self- 
defense  was  a  aoestion  for  the  jury. 

7.  Where  mreats  made  against  defendant  b; 
deceased  on  the  day  of  the  homicide  were  admi^ 
sible,  the  response  of  the  person  to  whom  Um^v 
were  addressed  that  the  latter  had  nothing  to  do 
with  their  quarrels,  and  that  he  had  talieii  defm!- 
ant  to  another  city  the  day  before  to  get  him 
away  from  deceased,  was  admissible  as  part  of 
the  res  eestae.     Montgomery,  J.,  dissenting. 

8.  The  failure  to  ask,  in  sentencing  one  con- 
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vlcted  of  mnrder  In  fi)e  Mcond  degree,  if  he  had 
aught  to  wy  why  sentence  Rhonld  not  be  pro- 
nounced axainst  him,  ia  not  reveTsible  error. 

Error  to  circuit  ooort,  Saginaw  county; 
Bobert  B.  McKnlght,  Judge. 

William  Palmer  was  convicted  of  mnrder 
In  the  second  degree,  and  bring«  error.  Af- 
firmed. 

John  B.  Nolan  (George  W.  Weadock,  of 
connsel),  for  appellant  Fred  A.  Maynard, 
Atty.  Gen.,  and  E.  A.  Snow,  Proa.  Atty.  (P. 
E.  Emenck,  of  counsel),  for  the  People. 

GRANT,  J.  For  a  statement  of  the  issue 
in  this  case,  we  refer  to  06  Mich.  580,  55  N. 
W.  994,  where  a  brief  statement  of  the  case 
will  be  found.  On  the  second  trial  the  re- 
spondent was  again  convicted  of  murder  In 
the  second  degree. 

1.  A  witness  by  the  name  of  Addett  was 
also  a  witness  for  the  people  on  the  former 
trial.  Upon  the  redirect  examination  of  the 
witness,  connsel  for  the  people,  for  the  sole 
purpose  of  refreshing  the  witness'  recollec- 
tion, called  his  attention  to  his  testimony  up- 
cm  the  former  trial.  This  was  permitted  un- 
der oblection  and  exception,  and  is  now  at 
leged  as  error.  This  practice  is  too  thor- 
oughly established  to  now  be  doubted. 
Beaubien  v.  Cicotte,  12  Mich.  459;  McCreery 
V.  Green,  38  Mich.  186,  and  authorities  there 
cited:  Battishfll  v.  Humphreys,  64  Mich.  518, 
38  N  W.  581.  Respondent's  counsel  rely  on 
Bashford  ▼.  People,  24  Mich.  246.  That  opin- 
ion, we  thtnk,  recognises  the  rule,  but  was 
based  upon  the  fact  that  no  occasion  was 
shown  for  refreshing  the  witness'  memory. 
Id  this  case  there  was. 

2.  Error  is  next  alleged  upon  the  miscon- 
ductof  the  prosecuting  attorney  interrogating 
the  defendant's  witnesses  upon  the  cross-ex- 
amination. All  the  questions  which  were  In- 
competent  were  promptly  overruled  by  the 
circuit  Judge.  One  of  the  questions  was  as 
follows,  asked  of  the  defendant  himself: 
•T^en  I  understand  you,  if  'you  are  walking 
along  with  a  gun,  and  you  Incidentally  saw 
a  revolver  discharged  In  your  direction,  that 
you  would  take  your  gun,  and  cock  It,  and 
fire  right  into  the  crowd?"  One  Ruby,  a 
witness  for  the  defendant,  testified  that  the 
deceased,  Albert  Palmer,  had  tried  to  hire 
the  witness  to  kill  William,  the  respondent. 
The  story  was  such  as  to  render  a  very  rigid 
cross-examination  of  the  witness'  life  and 
character  competent.  He  admitted  that  be 
married  his  wife  from  a  bouse  of  prostitu- 
tion, and  the  question  was  then  askr-d.  "Was 
she  a  proetltnte?"  One  other  qaestion  of  a 
similar  character  was  asked,  and  both  ex- 
cluded. There  was  nothing  to  show  tlmt  uie 
questions  were  not  asked  in  good  faith,  and 
we  do  not  think  they  were  of  such  a  char- 
acter as  to  Justify  the  holding  that  they  prej- 
udiced the  Jury. 

3.  It  is  alleged  as  error  that  the  court  re- 
fused to  give  the  following  specific  request 
on   belialf   of  the  respondent:    "In   deter- 

y.63K.w.no.7— 42 


mining  which  of  the  brothers  was  the  ag- 
gressor, you  may  also  take  into  considera- 
tion the  testimony  tending  to  show  that,  on 
the  date  of  the  tragedy,  Albert  was  under 
the  influence  of  liquor,  and  that,  when  un- 
der the  influence  of  liquor,  he  was  ugly  and 
nervous  and  of  quick  temper,  and  that  the 
defendant,  up  to  the  instant  of  the  shooting, 
was  in  his  usual  frame  of  mind,  feasant 
and  good-natured."  The  charge  is  so  full 
and  complete,  covering  every  possible  ground 
of  defense,  that  we  do  not  think  It  was  er- 
ror to  refuse  this  request.  Besides,  this  re- 
quest was  rather  In  the  nature  of  an  argu- 
ment based  upon  a  portion  of  the  testimony 
In  the  case.  Undoubtedly,  this  question 
was  fully  argued  by  counsel  to  the  Jury. 
Such  argumentative  requests  are  of  doubt- 
ful propriety.  People  v.  Crawford,  48  Mich. 
498,  12  N.  W.  673.  But,  aside  from  this,  the 
court  speciflcally  called  the  Jury's  attention 
to  the  acts,  conduct,  and  threats  of  the  de- 
ceased, the  facts  and  circumstances  sur- 
rounding the  killing,  and  their  relations  pri- 
or thereto,  and  instructed  the  Jury  that  they 
were  all  tat  their  consideration. 

4.  In  the  opening  part  of  bis  charge,  the 
Judge  defined  the  different  degrees  of  murdei 
and  also  manslaughter.  He  said  that,  where 
a  crime  was  divided  into  degrees,  the  Jury 
may  acquit  of  the  principal  charge,  and  find 
the  prisoner  guilty  of  'the  lesser  offense;  and 
that,  whm  one  Is  so  charged,  the  Jury  should 
first  consider  the  matter  of  the  higher  crime, 
and  th«i  go  through  the  different  degrees. 
After  some  further  explanations,  he  with- 
drew from  their  consideration  the  subject  of 
murder  In  the  first  degree,  since  be  bad  been 
acquitted  of  that  charge  in  a  former  trial. 
It  is  Insisted  that  the  charge  is  misleading 
and  prejudicial  because  he  fii'st  defined  mur- 
der in  the  first  degree,  and  instmcted  them 
that  they,  should  commence  with  the  higher 
crime.  A  Juror  who  could  be  thus  misled  or 
prejudiced  would  not  possess  intelligence 
sufficient  to  Justify  his  sitting  as  a  Juror  In 
any  case. 

5.  It  is  next  argued  that  the  court  erred  in 
giving  the  following  request:  "Now,  If,  after 
he  entered  the  saloon,  he  became  aware  that 
his  brother  Albert  was  there,  and  that  he 
then  formed  the  Intent  to  take  his  brother 
Albert's  life,  taking  into  account  whatever 
may  have  been  in  his  mind  as  to  their  past 
relations,  their  quarrels,  or  anything  that  he 
may  have  heard  about  Albert  having  a  pis- 
tol, and  If  he  became  aware  that  Albert  was 
In  the  back  part  of  the  saloon,  surrounded 
by  his  friends,  if  he  then,  even  though  but  a 
moment  before  he  fired  the  fatal  shot,  form- 
ed in  his  mind  the  purpose  of  taking  his 
brother's  life,  and  pursuant  to  that  purpose 
he  shot  and  killed  him,  that  would  constitute 
the  crime  of  murder."  The  precise  point 
urged  is  that  there  was  no  evidence  to  sup- 
port such  a  theory,  and  that  neither  tbe 
prosecution  nor  the  defense  conducted  the 
trial  with  reference  to  it.   We  cannot,  tel) 
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wbat  the  at^ument  was  to  the  Jnry.  If  there 
la  any  testimony  upon  which  to  base  the 
charge  of  the  court,  the  charge  must  be  sus- 
tained. The  respondent  claimed  that  he  had 
DO  murderous  Intent  at  any  time.  There  was 
evidence  that,  when  he  entered  the  saloon, 
he  appeared  In  bis  usual  manner,  and  there 
was  evidence  that,  when  he  raised  the  gun, 
his  countenance  changed.  Whether  this  was 
because  he  saw  his  brother,  or  saw  the  pis- 
tol pointed  at  him,  and  whether  It  was  nec- 
essary for  him  then  to  shoot  In  self-defense, 
are  all  questions  for  the  jury,  and  made  com- 
petent the  charge  complained  of,  which  was 
given  In  connection  with  Instructions  cover- 
ing the  respondent's  theories.  The  entire  in- 
structions covering  this  point  are  found  in 
the  margin.  1 

&  After  the  first  dlfiSculty  in  the  saloon 
between  the  two  brothers,  and  about  an  hour 
before  the  tragedy  Albert  went  out  of  the 
saloon,  and  liad  a  conversation  with  one 
Bruce  and  one  Poquette.  The  conversation 
related  to  the  trouble  in  the  saloon.  The  re- 
spondent stood  on  the  sldewallc,  150  to  200 
feet  from  him.  Bruce  testified  that  Albert 
said:   "I  won't  be  beat  and  bruised  up  by 


1  Now,  if,  after  carefully  considering  all  the 
evideuco  in  the  case  introduced  upon  both  sides, 
and  after  carefully  considering  all  the  facts  and 
circumstances  surrounding  the  tragedy,  and  the 
relations  of  the  accused  and  the  deceased  prior 
to  the  tragedy,  and  taking  Into  account  previous- 
ly uttered  threats,  if  any  there  were  by  either, 
and  taking  into  consideration  any  quarrels  that 
may  liave  been  between  the  brothers,  if  any,  and 
also  taking  into  account  whether  the  parties  be- 
came recondled  and  wet«  friends  before  tliis  fa- 
tal day,  and  whether  they  were  friends,  then,  I 
say,  taking  into  consideration  all  of  those  facts 
and  circumstances  it  would  be  a  subject  for  the 
jury  to  inquire  into  as  to  the  intent  with  which 
this  act  was  done,— whether  it  was  an  act  com- 
mitted in  malice,  whether  it  was  an  act  com- 
mitted in  passion,  or  whether  it  was  an  act  com- 
mitted under  the  impulse  of  fear;  and  if,  after 
a  careful  examination  of  all  those  facts  that  I 
have  called  your  attention  to,  if  each  juror,  look- 
ing into  hia  conscience,  could  say  that  he  has  an 
abiding  conviction,  to  a  moral  certainty,  of  the 
defendant's  guilt,  it  would  be  his  duty  to  convict, 
because  that  would  be  proving  the  case  by  evi- 
dence beyond  a  reasonable  doubt,  as  defined  by 
the  law. 

As  has  been  said,  the  killing  may  have  consti- 
tuted manslaughter,  or  it  may  be  entirely  excusa- 
ble, according  to  the  circumstances,  and  accord- 
ing to  the  state  of  mind  with  which  the  act  was 
committed:  and  the  principal  inquiry  in  tllis  case 
must  be  limited  finally  to  the  question  of  the  in- 
tent with  which  this  act  was  done.  At  the  dan- 
ger of  repeating,  I  say  that  the  principal  in- 
quiry in  this  case  must  he  limited  finally  to  the 
question  as  to  theintent  with  which  William  Palm- 
er fired  that  gun  on  the  day  of  the  shooting.  If, 
at  any  time  before  the  shot  from  the  revolver 
was  fired.  William  Palmer  had  foimod  the  in- 
tent and  purpose  in  his  own  mind,  with  malice 
aforethought,  to  take  the  life  of  Albert  Palmer, 
then  the  mere  fact  that,  while  he  was  engaged  in 
issuing  this  challenge,  his  brother,  knowing  of 
the  danger,  was  able  to  first  pull  a  revolver,  and 
to  discharge  it.  wonld  not  nfFect  the  guilt  of  the 
defendant.  That  implies  the  forming  iu  his 
mind,  before  the  firing  of  the  fatal  shot,  of  the 
intent  to  take  his  brother's  life;  and  that  would 
lie  so  because  the  firing  in  that  case  upon  his 
part  is  immediately  connected  with  the  previous 


that  bully.  He  is  too  big  for  me.  I  am  not 
able  to  fight  him,  and,  furthermore,  I  don't 
have  to.  I  got  something  to  aid  me;"  show- 
ing a  box  of  cartridges.  Albert  then  said  to 
Poquette,  In  Brace's  presence:  "Wbat  did 
you  people  up  in  that  saloon  mean  by  letting 
that  man  aliuse  me?  He  la  too  big  for  me. 
I  don't  want  to  fight  him,  and  don't  intend 
to.  I  have  got  something  to  protect  myself 
with;"  taking  a  revolver  out  of  bis  pocket. 
Poquette  replied:  "I  haven't  anything  to  du 
with  your  troubles,  Al.  Didn't  I  take  him  tc 
Bay  City  yeetei'day  to  take  him  away  from 
yon?"  Complaint  is  made  only  of  tbe  admis- 
sion of  the  statement  of  Poquette,  'wbo  \n$ 
not  produced  as  a  witneBs,  althongh  upon 
tbe  trial  the  objection  was  to  the  entire  con- 
versation.  Certainly,  the  statements  of  tbf 
deceased  were  competent,  and  were  favora- 
ble to  the  respondent,  in  that  tbey  sboweil 
a  hostile  feeling  on  the  part  of  tbe  deceased  | 
and  an  express  threat.  It  was  not  only  right 
bat  the  duty  of  the  prosecution  to  place  this  | 
conversation  before  the  Jury  in  so  tax  as  it 
showed  the  state  of  mind  and  disposition  to- 
wards tbe  respondent.  The  objection  to  its 
admission  was  raised  when  the  testlm<w; 


malicious  and  willful  intent  to  take  his  life:  ac'l 
if  Albert,  seeing  hia  dan^r,  or  knowing  that 
Wm.  Palmer  was  coming  m  his  directiiHi,  arm^ 
with  the  fatal  weapon,  and  with  the  diallen^e 
upon  his  lips,  was  able  to  draw  hia  pistol  and 
fire,  that  act  would  not  afl!ect  the  guilt  of  William 
Palmer.  If  the  jury  should  find  beyond  a  rea- 
sonable doubt  that,  before  he  fired  the  fatal  shot 
Wm.  Palmer  had  formed  a  settled,  premeditat- 
ed, preconceived,  or  deliberately  formed  pnrpoee 
to  take  his  broker's  life,  and  that  in  piiTST2anc«> 
of  that  purpose  he  procured  the  gun  and  the  can- 
ridge,  and  loaded  the  gun,  and  carried  it  to  tb? 
place  where  die  shooting  occurred,  with  the  pre- 
viously formed  purpose,  with  malice  afore- 
thought, to  there  make  use  of  that  gnn  for  the 
purpose  of  taking  his  brother's  life,  that  would 
constitute  the  crime  of  murder,  and  yoa  woa'.d 
be  justified  and  it  would  be  your  duty  to  find  tK- 
respondent  guilty  of  murder  in  the  second  degree. 
Or  if  you  should  find  the  fact  to  be  lieyond  a  rKi- 
sonable  doubt  thht  in  the  first  intentioa  Wm. 
Palmw  procured  this  gun  for  an  entirely  inn.-- 
cent  purpose,  and  that  he  loaded  it  with  an  in- 
nocent purpose,  and  intended  to  go  hunting  an 
eagle,  as  testified  to  by  %im,  but  that  any  time 
after  procuring  the  gun,  or  at  any  time  after  en- 
tering the  saloon,  he  formed  a  settled,  delitiefate 
purpose  and  intention,  with  malice  aforetfaon^t. 
to  take  his  brother's  life,  by  shooting  him  with 
that  gun,  that  would  constitute  the  crime  nf 
murder;  for  if,  at  the  time  the  shooting  ocooi^ 
red,  there  was  present  in  the  mind  of  William 
Palmer  this  malicious  purpose  and  intent  ta  take 
Albert  Palmer's  life,  then,  no  matter  how  quick- 
ly it  was  formed  <w  how  immediatriy  before  tae 
shooting  it  was  formed,  if  it  existed  in  the  micJ 
of  WiUiam  Palmer  when  he  fired  tliat  diet,  acd 
if  it  was  the  actuating,  moving  cause  that  im- 
pelled him  to  fire  that  shot,  and  if  yon  beiiev 
from  the  evidence,  beyond  a  reasonable  donbt 
giving  the  respondent  at  all  times  the  benefit  of 
this  presumption  of  innocence  which  I  have  de- 
fined, but  notwithstanding  that  you  found  him  <» 
guilty,  it  would  be  your  duty  to  find  him  gniltr 
of  mnrder  in  the  second  degree.  In  other  wonls, 
the  state  of  facts  I  hove  defined  would  consti- 
tute the  crime  of  murder,  and  you  woold  be  jus- 
tified in  bringing  a  verdict  of  mnrder  in  the  sec- 
ond degree. 
In  tlic  iicxt  place,  if,  aiter^  fionuderation  of 
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nas  offered.  The  judge,  tn  admitting  It, 
stated  that  he  received  It  as  a  pait  of  the 
res  gestae,  and  confined  it  to  such  conver- 
sation as  Involved  the  relations  of  the  broth- 
era  on  the  day  of  the  homicide.  This  ruling 
is  sustained  by  the  following  authorities: 
People  V.  Potter,  5  Mich.  6;  Brown  v.  Peo- 
ple, 17  Mich.  433;  Patten  v.  People,  18  Mich. 
327;  1  Greenl.  Bv.  108.  Greenleaf  says: 
"Upon  an  Inquiry  as  to  the  state  of  mind, 
sentiments,  or  disposition  of  a  person  at  any 
particular  period,  his  declarations  and  con- 
versations are  admissible."  The  admission 
of  the  statement  of  Poqnette  to  the  deceased 
Is  more  doubtful.  The  general  rule  Is,  how- 
ever, that  the  entire  conversation  Is  admis- 
sible. It  all  related  to  the  trouble  existing 
between  the  two  brothers.  They  had  Just 
had  a  quarrel  In  a  saloon  at  which  Poqnette 
was  present  It  Is  not  the  rule  to  Include 
that  portion  of  a  conversation  w'blch  Is  favor- 
able to  a  party,  and  exclude  that  which  may 
be  against  bim.  The  entire  conversation  is 
admissible,  and  a  Jury  may  well  be  trusted 
with  Its  consideration.  We  tbink  no  error 
was  committed  In  admitting  It 
7.  Ten  days  after  the  conviction,  the  re- 


all  of  this  evidence,  "yon  do  not  find  from  the  tes- 
tiirony  in  this  ease  beyond  a  reasonable  doubt 
the  existence  of  all  the  ingredients  constituting 
the  crime  of  mnrder  in  the  second  degree,  as  I 
have  defined  it  to  you,  you  should  then  direct  your 
attention  to  die  InveBtigation  of  the  evidence  in 
the  case  to  see  if  a  crime  of  lesser  degre  had  been 
ccDunitted  by  tUs  respondent,  and  yon  shoold  en- 
deavor to  ascertain  and  determine  if  the  crime 
of  manslaughter  was  committed,  for  the  crime  of 
manslaughter,    as   before   stated   and  defined   to 
you,  is  an  unlawful  and  felonious  killing  of  an- 
other   without    malice    expressed    and    implied. 
When  oae  man  suddenly  kula  another  in  the  heat 
of  passion,  but  without  malice,  and  without  a 
previously  settled  and  deliberately  formed  pur- 
pose to  do  80,  if  no  such  purpose  or  wicked  intent 
existed  at  the  time  in  his  mind,  and  in  the  heat  of 
blood,   and  inflamed  with  passion,  he  suddenly 
strikes  the  fatal  blow  or  fires  the  fatal  shot  which 
causes  the  death  of  another,— if  the  jury  should 
find  the  exist^ce  of  such  a  state  of  faits  beyond 
a  reasonable  doubt, — they  would  be  justified  in 
finding  the  accused  guilly  of  the  crime  of  man- 
slaughter.   Manslaughter  is  perfectly  distinguish- 
able from  murder,  in  this:   That  though  the  act 
that  causes  death  be  unlawful  or  willful,  though 
attended  with  fatal  results,  yet  malice,  either  ex- 
pressed or  implied,  which  is  the  very  essence  of 
murder,  is  to  be  presumed  to  be  wanting  in  man- 
slaughter. 

If  the  Jury  should  reject  this  evidence,  but 
should  find  beyond  a  reasonable  doubt  in  accord- 
ance  with  the  theory  of  the  respondent  and  his 
witness,  that  he  procured  this  gun  with  the  inno- 
cent purpose  of  hunting  near  Green  Point,  or 
bunting  for  an  engle  that  be  had  ascertained  was 
there,  that  he  did  not  know  at  the  time  where 
his  brother  was,  and  that  there  existed  at  the 
time  in  his  mind  no  intent  to  do  his  brother 
barm,  but  that,  pursuant  to  bis  purpose  to  hunt 
for  this  eagle,  he  went  to  the  saloon  of  Jerry  Noel 
after  the  rubber  boots  and  the  cartridges  and 
seme  liquor,  and  that  he  was  intending,  as  soon 
as  he  had  performed  his  errand  there,  to  proceed 
upon  his  bunt,  let  us  see  what  situation  that 
-would  present  That  assumed  that  at  the  time 
be  entered  that  saloon,  tiiere  was  no  criminal  in- 
tention in  his  mind.  Now,  if.  after  he  entered 
the  saloon,  he  became  aware  that  his  brother  Al- 
bert was  there,  and  that  he  then  formed  the  intent 


spondent  was  brought  into  court,  and  sen- 
tenced. The  record  does  not  show  that  the 
respondent  was  asked  what  he  had  to  gay 
why  Judgment  should  not  be  pronounced  up- 
on bim,  and  for  this  reason  It  Is  urged  that 
the  Judgment  must  be  reversed,  and  a  new 
trial  ordered.  The  respondent's  counsel  was 
present  and  made  no  objection  to  the  pro- 
ceeding. There  had  been  ample  time  to 
move  for  a  new  trial  or  an  arrest  of  Judg- 
ment This  was  never  regarded  as  essential 
except  in  capital  cases.  4  Bl.  Ciomm.  376; 
Jeffries  v.  C!om.,  12  Allen,  145;  West  v.  State, 
22  N.  J.  Law,  212;  McCue  v.  Com.,  78  Pa.  St 
185.  Whatever  good  purpose  this  practice 
may  bave  served  in  England  when  parties 
charged  with  crime  were  not  allowed  coun- 
sel, it  is  now  a  mere  Idle  ceremony.  But 
even  if  the  sentence  were  erroneous  for  this 
reason,  it  was  not  an  error  upon  the  trial, 
but  simply  an  error  in  imposing  sentence, 
for  wblcb  the  prisoner  would  be  remanded 
to  be  sentenced  afresh.  McCue  v.  Com.,  su- 
pra; State  V.  Hoyt  47  Conn.  642. 
The  Judgment  is  affirmed. 

LONG  and  HOOKER,  JJ.,  concurred. 


to  take  his  brother  Albert's  life,  taking  into  ao- 
count  whatever  may  have  been  in  his  mind  as  to 
tiieir  past  relations,  their  quarrels,  or  anything 
that  he  may  have  heard  about  Albert  having  a 
pistol,  and  if  he  became  aware  that  Albert  was 
in  the  back  part  of  the  saloon,  Burrounded  by  his 
friends,  if  he  then,  even  though  but  a  moment  be- 
fore he  fired  the  fatal  shot  formed  in  his  mind 
the  purpose  of  taking  his  brother's  life,  and  pur- 
suant to  that  purpose  he  shot  and  killed  him,  that 
would  constitute  the  crime  of  murder.  If,  how- 
erer,  he  did  not  form  any  audi  purpose,  but  if, 
seeing  the  other  parties  in  the  saloon,  he  raised 
the  gun  in  his  hand  in  the  spirit  of  banter  only, 
and  said,  "Where  is  the  man  that  wants  to  shoot 
me?  Come  up,  come  up,"  and  approached  the 
party,  and  if,  while  he  was  doing  that  in  friend- 
liness and  in  play,  he  saw  his  brother,  and  saw 
the  revolver  in  his  hand,  and  if  that  aroused  bis 
blood  or  any  rancor  that  might  have  existed  in 
his  heart  or  angered  him,  and  in  that  anger  and 
passion,  if  he  raised  his  gun  and  shot  his  brother. 
— if  you  should  find  the  existence  of  those  facts 
beyond  a  reasonable  doubt, — that  would  consti- 
tute the  crime  of  manslaughter.  But  if,  putting 
hoth  of  those  aside,  there  was  no  intention  In 
the  heart  of  William  Palmer  when  he  entered 
there  to  kill  his  brother,  if  he  was  going  upon 
this  hunt,  and  had  no  thought  of  malice  or  ill 
will  towards  his  brother,  and  no  intent  to  do  him 
harm,  but  entered  the  saloon  for  the  purpose  that 
he  said  he  did,  and  passed  to  the  opening  in  the 
screen  door,  and  when  he  was  in  front  of  the 
door,  and  but  a  short  distance  from  the  door,  if 
he  suddenly  saw  a  hand  extended  with  a  revolver 
pointing  towards  him,  and  if  at  the  time  he  was 
impelled  by  fear,  and  apprehended  at  the  time,  as 
appeared  to  him,  that  he  was  in  danger  of  losing 
his  own  life  or  in  danger  of  great  bodily  harm, 
and  if  he  raised  his  gun  under  those  circumstan- 
ces, and  discharged  it  and  his  brother's  death 
was  caused  thereby,  that  would  he  excusable 
homicide;  and  the  matter  is  to  be  viewed  from 
the  standpoint  of  William  Palmer  at  that  time 
when  he  saw  that  deadly  weapon  confronting 
him. 

The  jury  are  to  pass  on  the  weight  of  all  the 
evidence  tending  to  establish  any  one  of  these 
different  flieoriea.  But,  before  you  can  convict 
the  respondent  you  must  find  him  guilty  beyond 
a  reusouable  doubt  /    V^^^/t1c> 

Digitized  by  VjOO^  IC 


GbO 


NORTHWESTERN  REPORTER,  Vol.  63. 


(Mich. 


MONTGOMERY,  J.  I  concur  In  the  main 
In  wbat  Is  said  In  the  opinion  of  Mr.  Justice 
GRANT,  but  I  am  not  able  to  agree  with 
the  proposition  that  the  statement  of  Po- 
qnette,  referred  to  In  the  slxtli  BubdlrlBion, 
was  admissible  as  a  part  of  the  res  gestae. 
In  otiter  respects  I  think  the  rights  of  the 
respondent  were  fully  protected,  and  that 
the  charge  Is  not  open  to  the  criticism  con- 
tained in  the  opinion  of  the  Chief  Justice. 

McQRATH,  0.  J.  I  am  unable  to  concur 
with  my  brethren  In  the  affirmance  of  the 
Judgment  in  the  present  case.  It  clearly  ap- 
pears that  on  the  same  day,  and  within  a 
few  hours  of  the  shooting,  deceased  had 
been  drinking  freely;  that  he  was  angry  and 
quarrelsome:  that  he  had  procured  a  re- 
Tolver  and  cartridges,  had  exhibited  them  to 
several  persons,  and  threatened  to  shoot  the 
respondent  if  be  ever  ran  in  his  path.  The 
testimony  on  behalf  of  req)ondent  tended 
to  show  that  he  had  procured  the  gun  for  an 
innocent  purpose;  that  he  was  sober;  had 
made  no  threats;  that  he  en  me  into  the  sa- 
loon In  his  usual  spirits,  and  had  exhibited 
no  anger  or  vicious  determination  up  to  the 
very  moment  of  the  shooting;  that,  before 
the  fatal  shot  was  fired,  deceased  had  drawn 
bis  revolTW,  and  had  fired  one  shot  at  the 
respondent.  Under  such  circumstances,  the 
instruction  referred  to  in  paragraph  num- 
bered 5  of  the  opinion  of  Mr.  Justice  GRANT 
was,  in  my  opinion,  erroneous.  If  respond- 
ent fired  because  deceased  had  first  fired  up- 
on him,  or  because  deceased  had  drawn  his 
reyolrer,  and  had  directed  It  at  respondent, 
the  defense  would  be  absolute,  although  re- 
spondoit  shot  to  kill.  A  purpose  formed  un- 
der such  conditions  does  not  make  the  kill- 
ing felonious.  The  evidence  of  the  change 
In  respondent's  countenance  was  that  of  one 
Addett,  who  says:  "The  hard  expression  that 
I  spoke  of  this  morning,  on  William's  face, 
did  not  come  until  Just  before  the  shot.  I 
don't  Itnow  whether  it  was  after  the  revolver 
was  discharged.  Albert  shot  first  He  shot 
at  William.  It  struck  William;  shot  his 
finger.  I  testified  upon  the  former  trial  that 
the  bard  expression  on  William's  face  was 
Just  at  the  moment  he  shot  Albert  Albert 
shot,  and  he  (William)  shot  right  after.  I 
testified  upon  the  former  trial  that  when  he 
pulled  the  trigger  was  when  his  face  showed 
bard."  The  witness  did  not  tell  a  different 
story  upon  the  last  trial  respecting  the 
change  of  countenance.  Surely,  a  change 
of  countenance  under  such  circumstances, 
however  cogent  evidence  of  a  purpose  then 
formed,  would  not  make  the  killing  murder 
In  the  second  degree. 

The  court  further  instructed  the  Jury  as  fol- 
lows: "Or,  If  yon  should  find  the  fact  to  be 
beyond  a  reasonable  doubt  that  In  the  first 
Intention  Wm.  Palmer  poocnred  this  gun  for 
an  entirely  innocent  purpose,  and  that  he 
loaned  it  with  an  innocent  purpose,  and  In- 
tended to  go  hunting  an  eagle,  as  testified  to 


by  him,  but  that  any  time  after  procuring 
the  gun,  ae  at  any  time  after  entering  tbe 
saloon,  he  formed  a  settled,  delibonte  pur- 
pose and  Intention,  with  malice  afcvethonght. 
to  take  his  brother's  life,  by  shooting  him 
with  that  gun,  that  would  constitute  the 
crime  of  murder;  for  if,  at  tbe  time  tbe 
shooting  occurred,  there  was  present  In  ttie 
mind  of  Wm.  Palmer  this  maltdons  pnrposa 
and  Intent  to  take  Albert  Palmer's  life,  tben. 
no  matter  how  quickly  It  was  formed,  or 
bow  immedlat^y  before  the  shooting  It  vras 
formed.  If  It  existed  In  the  mind  of  Wm. 
Palmer  when  he  fired  that  shot,  and  if  It  was 
tbe  actuating  moving  cause  that  impelled 
him  to  fire  that  shot,  and  if  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  iciv- 
Ing  tbe  respondent  at  aU  times  the  benefit  of 
this  presumption  of  Innocence  which  I  bmve 
defined,  but,  notwithstanding  that,  yoa  foond 
him  so  guilty,  it  would  be  your  duty  to  find 
him  guilty  of  murder  in  tbe  second  degree. 
In  other  words,  tbe  state  of  facts  I  have  de- 
fined would  constitute  the  crime  of  murder, 
and  yon  would  be  Justified  in  brlng^Ing  a  ver- 
dict of  murder  In  the  second  degree."  As 
abstract  propositions,  these  instructlona  were 
undoubtedly  correct  but  It  was  error  to  ap- 
ply them  to  the  circumstances  of  the  pre.<«eut 
case.  The  language  "even  though  bat  a 
moment  befwe  be  fired  the  fatal  shot"  or 
"if  at  the  time  the  shooting  occurred,  •  •  • 
no  matter  how  quickly  it  was  formed."  or 
"bow  immedlntely  before  the  shooting  it  was 
formed,"  or  "if  It  existed  In  the  mind  of  Wil- 
liam Palmer  when  he  fired  that  shot"  was 
especially  directed  to  the  moment  that  tbe 
shot  was  fired,— to  a  time  when,  according  to 
the  testimony  of  a  number  of  witnesses,  re- 
spondent was  looking  into  the  muzzle  of  a 
revolver  in  the  bands  of  the  decedent  from 
which  the  first  shot  had  been  fired.  The 
language  applies  to  that  very  moment  It 
has  no  office  unless  applIcaUe  thereta  It  is 
not  a  mere  lapsus  lingua,  but  is  repeated. 
and  Is  pointed  In  its  character.  It  Is  conced- 
ed here  that  deceased  had  procured  and 
exhibited  a  revolver  and  cartridges,  avowing 
a  purpose  to  shoot  respondent;  that  he  per- 
sisted in  this  avowal,  although  remonstrated 
with;  that  these  threats  liad  been  communi- 
cated to  respondent;  that  when  Albert  Pal- 
mer fell,  the  revolver,  with  an  empty,  smok- 
ing chamber,  dropped  from  his  hand,  and 
there  was  abundant  testimony  tending  u» 
show  that  he  fired  the  first  shot  Under 
these  circumstances,  the  Jury  should  have 
been  instructed  that  If  respondent  fonu<^I 
such  purpose  at  any  time  before  he  was  con- 
fronted with  the  revolver,  he  was  guilty  ot 
murder  in  tiie  second  degree;  otherwise  lie- 
was  not.  The  circumstances  required  xbnt. 
limitation,  but  the  language  used  and  empha- 
sized referred  to  a  time  subsequent 

It  is  true  that  in  another  part  of  tlk« 
charge,  the  Jury  was  Instructed  that  "If,  put- 
ting both  of  those  aside,  there  was  no  Inten- 
tion In  the  heart  of  WlUiam  Palmer  wbe» 
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he  entered  tbere  to  ktn  hla  brother.  It  he 
was  going  npcrn  thla  bunt,  and  had  no 
thonght  ot  malice  or  lU  will  towards  his 
brother,  and  no  Intent  to  do  him  barm,  bnt 
entered  the  saloon  for  the  purpose  that  he 
said  he  did,  and  passed  to  the  opening  in  the 
screen  door,  and  when  he  was  in  front  of 
the  door,  and  but  a  short  distance  from  the 
door,  If  he  suddenly  saw  a  hand  extended 
with  a  reyoiree  pointing  towards  him,  and 
If  at  the  time  he  was  impelled  by  fear,  and 
apprehended  at  the  time,  as  appeared  to  him, 
that  he  was  in  danger  of  losing  his  own  life, 
or  in  danger  of  great  bodily  harm,  and  If 
he  raised  his  gun  under  those  circumstances, 
and  discharged  it,  and  his  brother's  death 
was  caused  thereby,  that  would  be  ezcusa- 
ble'homicide."  But  this  is  not  a  question  as 
to  the  application  of  different  portions  of  a 
charge  to  different  aspects  of  the  case,  at  a 
failure  to  cover  a  particular  view  of  the  case 
made  by  the  proofs.  There  was  no  aspect 
of  the  case  to  which  the  instruction  first  re- 
ferred to  was  properly  applicable.  The  last 
Inatmction  alluded  to  refers  to  the  intenli'cm 
with  which  respondent  entered  the  saloon, 
and  then  to  a  state  of  mind  produced  by  the 
circumstances,— if  impelled  by  fear  and  ap- 
prehension,—but  does  not  refer  to  an  Intent 
to  take  life  then  formed;  while  the  fcniner 
charge  covers  that  very  moment  of  time,  and 
expressly  instructs  the  Jury  that  an  Intent  to 
kill  formed  at  that  moment  constitutes  the 
crime  murder  in  the  second  degree. 

I  think,  also,  that  the  questions  put  to  the 
witness  Ruby  should  not  have  been  allowed. 
Tbe  witness  did  not  admit  that  be  married 
bis  wife  from  a  bouse  of  prostitution,  but 
refused  to  answer  the  question,  and  was  com- 
pelled to  by  tbe  court.  The  prosecuting  at- 
torney not  only  persisted  in  asking  the  ques- 
tions, but  commented  upon  tbe  fact  to  tbe 
Jory.  I  cannot  subscribe  to  a  rule  which 
permits  counsel,  upon  the  ground  that  It 
goes  to  the  credibQlty  of  the  witness,  to  open 
up  tbe  question  as  to  the  character  of  his 
wife  as  to  chastity  before  ber  marriage  with 
the  witness.  Aside  from  all  other  considera- 
tions, a  proper  respect  for  the  rights  of  the 
wifie  and  the  marital  relation  ought  to  ex- 
clude that  class  of  testimony. 

The  request  referred  to  in  paragraph  8  of 
tbe  majority  opinion  should  have  been  given. 
In  the  instruction  given,  no  allusion  is  made 
to  the  subject-matter  of  the  request 

In  my  view,  the  respondent  should  be 
granted  a  new  trial. 


STATE  V.  SEYMORB. 
(Supreme  Court  of  Iowa.    May  22.  1895.) 

HOMICIDB—EVIDBSOB  —  MOTIVE  FOR  CRIME  — EX- 
PERT EVIDBXCB  —  CHARAOTBR  OP  WOTTHDB  — 
IXSTRdfTriOHB  —  AUBI  —  CIRCDM8TI.IITIAL  BVI- 
DBMCB. 

1.  To  show  that  defendant  had  knowledge  of 
where  the  deceased  was  going,  and  knew  where 
to  waj-lay  him,  evidence  that   defendant  luew 


that  deceased  on  the  day  of  the  mnrder  received 
a  letter  about  which  he  proposed  going  to  see  hia 
son-in-law,  was  admissible,  and  defendant's 
knowledge  a*  to  the  letter  could  be  shown  br  evi- 
dence that  it  was  discussed  after  the  murder  in 
the  presence  of  and  by  defendant 

2.  It  may  t>e  sliown  that  the  lelationi  be- 
tween defendant  and  deceased  were  not  friendly, 
and  that  they  got  angry  in  discussion. 

3.  It  was  proper  to  show,  as  a  motive  for 
the  murder,  that  defendant  had  committed  lar- 
ceny, that  deceased  knew  that  the  goods  stolen 
were  in  the  bouse  <vbere  both  resided,  and  that 
defendant  was  in  fear  that  deceased  would  dis- 
clcse  this  fact  to  the  authorities. 

4.  A  physician  wlio  examined  the  deceased 
may  testify  that  the  wound  could  have  been 
made  by  a  club  like  the  one  in  evidence,  that 
it  was  made  by  something  of  tiiat  character,  and 
that  the  injariea  were  not  in  hia  judgment,  due 
to  a  fall. 

5.  Where  a  physician  who  examined  the  de- 
ceased was  askM  whether  the  identical  dub  iu 
evidence  orodnced  the  wound,  and  he  answered 
that  he  did  not  know;  that  it  could  b«.— though 
the  questions  were  improper,  no  prejudice  re- 
anlted  in  view  of  the  answers  given. 

6.  To  identify  defendant  a  witness  was 
asked  if  he  knew  who  the  man  was  that  he  saw, 
and  he  answered  that  he  did  not  "know  positive,' 
but  was  satisfied  in  his  own  mind  that  he  did; 
that  tbe  man  he  saw  was  defendant  Held,  that 
the  testimony  was  competent 

7.  Witness  was  asked  whether,  in  a  letter 
received  by  liirn,  the  writer  made  a  statement  of 
what  he  claimed  was  a  confession  made  by  de- 
fendant HHd,  that  the  question  was  proper  to 
identify  the  letter,  and  did  not  call  for  secondary 
evidence  as  to  tbe  contents. 

8.  It  was  not  error  to  omit  to  instruct  with 
reference  to  an  alibi  where  the  murder  occurred 
about  8  o'clock,  and  there  was  no  testimony  as  to 
the  whereabouts  of  defendant  from  7:30  to  8:15 
o'clock,  and  the  defendant  could  have  committed 
the  deed  in  that  time. 

9.  It  was  not  error  to  refuse  to  charge  that 
the  state  must  establish  l>eyond  all  reasonable 
doubt  that  the  death  of  the  deceased  did  not  re- 
sult from  natural  or  accidental  causes  where 
the  court  clearly  charged  that  the  jury  must 
find  from  the  evidence,  l>eyond  a  reasonable 
doubt  that  the  defendant  inflicted  a  mortal 
wound  upon  the  deceased,  from  which  he  died. 

10.  It  was  not  error  to  refuse  to  charge  that, 
before  the  defendant  could  be  convicted  on  cir- 
cumstantial evidence,  the  circumstances  should 
all  concur  to  show  that  he  committed  the  crime, 
and  must  all  be  inconsistenf  with  any  other  ra- 
tional conclusion,  where  the  court  after  diarging 
as  to  the  weif^t  and  convincing  power  of  cir- 
cumstantial evidence,  and  the  reasonable  infer- 
ences to  be  drawn  therefrom,  added  that  "if,  ia 
connection  with  the  positive  evidence  before  you, 
you  have  no  reasonable  doubt  as  to  defendant's 
guilt  you  should  convict  him.  but,  if  you  then  en- 
tertain  such   doubt,    you    should   acquit   him.'' 

11.  An  instruction  that  if  the  defendant,  up- 
on being  informed  that  he  was  suspected  of  taking 
the  life  of  deceased,  fled  to  avoid  arrest,  and  re- 
mained away,  going  under  an  assumed  name, 
such  fact  Is  a  circumstance  which  prima  facie  Is 
indicative  of  guilt  '■  correct,  as  the  word  "ar- 
rest" evidently  refers  to  arrest  for  the  mnrder  of 
deceased,  and  not  for  other  crimes  which  the  de- 
fendant had  committed. 

Appeal  from  diatrlct  court,  Jones  county; 
3.  H.  Preston,  Judge. 

December  17,  1890,  defendant  was  Indicted 
for  the  crime  of  murdering  his  father-in-law, 
one  G.  P.  Fifield.  In  June,  1894,  he  was 
tried,  and  convicted  of  the  crime  of  murder 
In  the  second  degree,  and  was  sentenced  to 
Imprisonment  for  life.  He  appeals.  Affirm- 
ed. 
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Sheean  &  McCarn  and  Remley  &  Ercan- 
brack,  for  appellant  Milton  Remley,  Atty. 
Gen.,  E.  H.  Hicks,  Go.  Atty.,  and  P.  O. 
Ellison,  for  tbe  State. 

DEEMEB,  J.  The  body  of  George  P.  Fl- 
fleld  'was  found  lying  on  tbe  Northwestern 
Railway  track.  In  the  suburlw  of  tbe  city  of 
Anamosa,  at  about  820  o'clock  In  the  even- 
ing of  the  9th  of  September,  1890.  It  was 
lying  within  a  few  feet  of  a  small  culvert; 
the  feet  In  the  center  of  tbe  track,  the  body 
diagonally  across  it,  the  head  resting  on  a 
tie  on  the  north  side  of  tbe  track.  The  body 
was  inclined  to  the  left,  with  the  face  turned 
np.  His  hands  were  in  the  pockets  of  his 
trousers.  He  was  bleeding  freely,  as  tbe 
nostrils  and  his  mouth  were  flUed  with  blood. 
The  skull  was  crushed  and  fractured  on  tbe 
right  side  of  the  head,  and  a  small  bole  was 
noticed  in  the  right  temple.  The  left  side 
was  somewhat  bruised,  but  there  was  no 
fracture  or  abrasion  of  tbe  skin  on  this  side. 
When  discovered,  he  was  breathing  very 
hard,  and  was  unconscious.  Almost  imme- 
diately upon  his  discovery,  he  was  removed 
to  his  home,  where  he  died  within  a  short 
time.  The  deceased  was  defendant's  father- 
in-law,  and,  prior  to  his  death,  lived  with 
defendant  and  his  daughter  upon  a  farm  not 
far  from  Anamosa.  The  son  and  father-in- 
law  did  not  get  along  pleasantly  together. 
They  frequently  quarreled  and  bickered  over 
matters  of  more  or  less  Importance,  and  a 
feeling  of  antipathy  gradually  grew  up  be- 
tween them.  Before  tbe  death  of  Fifleld, 
the  defendant  had  been  concerned  In  various 
larcenies  in  the  town  of  Anamosa,  and  at 
that  time  had  quite  an  amount  of  stolen 
property  in  and  around  the  house  upon  the 
farm  where  he  resided.  It  is  claimed  by  the 
state  that  Fifleld  was  murdered  by  being 
struck  with  a  club,  on  the  right  side  of  the 
head,  where  the  fracture  was  located,  and 
that  defendant  is-  the  person  who  committed 
the  murder;  that  defendant  naturally  dis- 
liked the  deceased,  and  had  threatened  to 
take  his  life,  but  that  the  immediate  motive 
for  the  murder  was  the  fact  that  defendant 
was  In  dread  of  the  discovery  of  tbe  stolen 
property  by  the  deceased,  and  of  his  delivery 
to  the  authorities,  to  meet  retribution  for  the 
crimes  he  kad  committed.  The  defendant's 
counsel  insist  that  no  crime  was  committed; 
that  the  death  of  Fifleld  was  due  to  his  ac- 
cidentally falling  upon  the  iron  railway 
track;  or  If  this  be  not  true,  and  It  should 
appear  that  some  one  was  guilty  of  a  homi- 
cide, that  defendant  Is  not  the  guilty  party. 
The  case  is  before  us  on  certain  errors  al- 
leged to  have  been  committed  by  the  trial 
court  as  well  as  upon  the  sufficiency  of  the 
evidence  to  Justify  the  verdict. 

Deceased  left  bis  home  about  7  o'clock  in 
the  evening  of  the  day  on  which  be  met  his 
death,  to  go  to  that  of  another  son-in-law, 
who  lived  in  tbe  outskirts  of  the  town  of 
Anamosa.     He  went  as   was   his   custom, 


part  of  the  way  along  the  railway  track. 
He  reached  his  destination  in  a  few  minutes, 
and,  after  attending  to  the  errand  wbicb 
called  him,  started  to  return  about  8  o'clock 
In  the  evening,  and  within  a  few  minutes 
met  with  tbe  Injuries  which  caused  his 
death.  The  defendant  left  his  home  within 
a  few  minutes  after  Fifleld's  departure,  rid- 
ing a  dark-colored  horsa  He  was  next  seen. 
excepting  as  hereinafter  noted,  at  or  near 
the  post  offlce  in  Anamosa,  about  8:15  p.  m. 
He  rode  up  to  near  the  post  office  at  this 
time  at  quite  a  lively  pace,  and  when  be 
reached  there  bis  horse  was  breathing  hard, 
and  was  perspiring  quite  freely.  The  state 
sought  to  prove  that  defendant  knew  de- 
ceased was  going  to  visit  his  son-in-law  dur- 
ing th»  evening,  and  that  he  took  advantege 
of  the  opportunity  to  waylay  and  murder 
him.  To  establish  the  defendant's  knowl- 
edge of  tbe  proposed  visit  of  the  deceased, 
the  state  was  permitted  to  show  that  on  tbe 
day  of  the  homicide  the  deceased  received  a 
letter  from  a  son,  asking  for  $50,  which  fact 
was  known  to  defendant;  and  that  defend- 
ant also  knew  that  deceased  was  going  to 
tbe  house  of  his  other  son-in-law,  Jndson. 
regarding  tbe  matter.  We  extract  t&e  fol- 
lowing from  the  record,  showing  the  ques- 
tions propounded  to  a  witness,  Mrs.  Winslow. 
to  establish  these  matters:  "Q.  Now  state, 
Mrs.  Winslow,  when  and  by  whom  you 
heard  the  contents  of  this  letter  discussed. 
(Objected  to  by  counsel  for  defoidant  as 
being  immaterial,  irrelevant,  and  for  the  rea- 
son she  says  she  did  not  hear  it  discussed 
till  after  tbe  murder,  and  It  calls  for  Incom- 
petent testimony  unless  It  la  shown  that  It 
was  discussed  by  the  defendant  Objection 
overruled,  and  def«idant  excepts.)  A.  It  was 
discussed  In  the  family,  but  I  can't  state  as 
to  anyone  in  particular.  It  was  talked  tbere; 
we  talked  it  over.  The  defendant  was  pres- 
ent some  of  tbe  time  when  it  was  discussed. 
I  think.  I  could  not  tell  how  soon  after  tbe 
murder.  Things  were  so  mixed  up  In  my 
mind  at  that  time  that  I  can't  say  exactly. 
It  was  a  few  days.  Q.  Now,  will  you  state. 
Mrs.  Winslow,  all  that  was  said,  as  near  as 
you  can  recollect,  at  that  time,  in  tbe  pres- 
ence of  this  defendant,  concerning  the  con- 
tents of  that  letter?  (Objection  by  counsel 
for  defendant  as  being  Immaterial,  Irrele- 
vant, and  Incompetent;  that  tbe  witness  says 
she  does  not  know  when  he  was  present  and 
when  he  was  not  Objection  overruled,  and 
defendant  excepts.)  A.  It  was  merely  that 
the  letter  was  from  the  son  Henry,  asking 
for  fifty  dollars."  Claim  is  made  that  these 
rulings  are  erroneous  because  It  was  ant 
shown  that  defendant  was  present  and  beanl 
these  conversations.  Tbe  claim  is  based  up- 
on a  misapprehension.  The  witness  testi- 
fled  that  defendant  was  present  some  of  the 
time  when  the  matter  was  discussed.  It  was 
also  shon'n  by  another  witness  that  defend- 
ant was  present  when  tbe  letter  was  rpa<l 
and  that  be  discussed  the  advisability  of  send- 
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ing  the  money  to  the  son  of  deceased.    The 
same  ivltneas  was  Interrogated  as  to  a  qnar- 
rel  between  deceased  and  defendant  over  a 
certain  note,  and  was  asked  this  question  : 
"Q.  State  whether  or  not  Mr.  Seymore  threw 
this  note  Into  the  fire.    (Objection  was  made 
*n  the  qnestlon  as  leading,  which  objection 
was  overruled,  and  witness  answered.)    A. 
WeU,  I  cannot  i>o8itlTely  say  which  one  of 
them  did  throw  it  into  the  store,  but,  who- 
ever did  throw  It,  I  remember  very  distinct- 
ly they  set  the  lid  of  the  stove  down  very 
solid."    We  do  not  think  the  objection  was 
good.     It  may  be  the  answer  was  not  re- 
sponsive, but  no  such  attack  was  made  upon 
it.    This  wltneKs  was  also  asked   whether 
deceased  and  defendant  would  get  angry  In 
some  of  the  discussions,  to  which  she   an- 
swered tliat  they  did.   Another  witness  was 
permitted  to  state  that  these  parties  were 
not  on  friendly  or  speaking  terms  on  a  cer- 
tain day.     Objection  was  made  to  such  tes- 
timony, and  overruled.     We  think  the  rul- 
ings were  correct    State  v.  Shelton,  64  Iowa, 
333,  20  N.  W.  459;   State  v.  Ralnsbarger,  71 
Iowa,  746,  81  N.  W.  865.     The  state  was  per- 
mitted to  show  by  several  witnesses  tliat  the 
defendant  had  committed  a  number  of  lar- 
cenies in  the  town  of  AnamoRa  prior  to  the 
death  of  Fifleld,  and  that  he,  defendant,  bad 
much  of  the  stolen  property  in  and  upon  the 
premises    where    they    both    resided.    We 
tlilnk  this  testimony  was  proper,  for  it  tend- 
ed to  show  a  motive  for  the  killing.    The 
claim  is  made  that  these  parties  were  hos- 
tile to  each  other,  that  defendant  had  stated 
he  intended  to  take  the  life  of  Fifleld,  and 
that  one  of  the  motives  which  prompted  the 
murder  was  the  fact  that  deceased  knew 
that  some  of  the  property  concealed  about 
the   place   was  stolen,   and   tliat  defendant 
was  in  constant  fear  that  deceased  would 
disclose  this  matter  to  the  authorities.   As 
bearing  upon  this  question  that  the  testi- 
mony last  above  referred  to  was  admissible, 
see  State  v.  KUne,  54  Iowa,  183,  6  N.  W.  184. 
The  case  is  quite  different  from  State  v. 
Ralnsbarger,  supra.     No  claim  was  made  in 
that  case  that  proof  of  the  commission  of 
the  other  crimes  tended  to  show  a  motive 
for   the   commission   of  the   offense   there 
charged. 

A  physician  who  attended  the  deceased  aft- 
er his  Injuries,  and  who  probed  the  wound, 
and  dissected  the  scalp  and  skull  of  the  de- 
ceased, was  asked  to  give  his  opinion  re- 
garding the  nature  of  the  instrument  which 
was  used  in  inflicting  the  wound,  and  as  to 
wbethw  a  certain  club  produced  upon  the  trial 
could  have  been  the  Instrument  used.  He 
waa  also  asked  for  bis  opinion  as  to  whether 
the  wound  was  due  to  a  fall,  or  was  Inflicted 
witb  a  club  In  the  hands  of  some  person. 
Objections  to  each  and  all  of  these  questions 
were  overruled,  and  witness  was  pomltted  to 
answer  that  the  wound  could  have  been  made 
by  a  elnb  like  the  one  In  evidence,  and  that, 
In  bis  Judgment,  it  was  made  by  something 


of  that  character,  and  that  the  Injuries  were 
not,  in  his  judgment,  due  to  a  fall,  but  were 
inflicted  by  a  club.  These  rulings  were  ea<'h 
and  all  con-ect.  State  v.  Morphy,  33  Iowa, 
270;  State  v.  Porter,  34  Iowa,  131.  Witness 
was  also  asked  as  to  whether  it  was  the 
identical  club  which  produced  the  wound. 
And  to  this  be  answered  he  did  not  know; 
that  it  could  be.  The  questions  were  improp- 
er, but  no  prejudice  resulted,  In  view  of  the 
answers  given.  Complaint  Is  made  of  the 
introduction  of  a  certain  club  in  evidence  be- 
cause It  is  said  the  same  was  not  properly 
Identifled.  We  think  there  was  sufficient  tes- 
timony to  justify  the  court  in  allowing  it  to 
go  to  the  jury.  We  do  not  set  out  the  testi- 
mony, as  it  would  serve  no  purpose  to  do  so. 
A  witness  by  the  name  of  Bemrose  was  at 
the  Judson  house  at  the  time  the  deceased 
was  there,  and  left  before  the  deceased  did. 
Jnst  as  he  left  he  discovered  a'  man  skulking 
around  the  house.  He  was  asked  If  he  knew 
who  the  man  was,  and  he  answered,  "Not 
positive."  He  was  then  asked,  "Do  you 
know  now?"  to  which  an  objection  was  In- 
terposed because  the  question  called  for  in- 
competent testimony.  He  answered,  "I  don't 
know  positive,  but  am  satisfied  in  my  own 
mind  I  do."  He  was  then  asked,  "Now,  give 
us  your  best  judgment  as  to  who  that  man 
was."  A  like  objection  was  made  to  this 
Qnestlon  as  to  the  one  last  above,  which  was 
overruled,  and  witness  answered,  "It  was  Em- 
mett  Seymore."  Complaint  Is  made  of  these 
rulings.  We  think  they  are  correct  State  v. 
Lucas,  57  Iowa,  501,  10  N.  W.  SOS.  Time,  the 
exact  questions  presented  were  not  made  in 
that  case,  but  the  reasoning  of  the  court  Is 
peculiarly  applicable  to  this.  See,  also, 
Whart.  Cr.  Ev.  {  459;  Com.  v.  Williams,  105 
Mass.  63;  Beale  v.  Poeey,  72  Ala.  323.  A 
witness  was  asked  as  to  whether  or  not.  In 
a  certain  letter  received  by  him,  the  writer 
made  a  statement  or  gave  a  statement  of 
what  he  claimed  was  a  confession  of  the  de- 
fendant while  he  was  In  custody  in  the  state 
of  Illinois.  This  did  not  call  for  the  contents 
of  the  letter  except  as  it  directed  attention  to 
the  subject-matter  thereof  for  the  purpose  of 
Identlflcatlon.  So  construed.  It  was  proper. 
Again  the  question  was  asked  on  re-examlna- 
tlon,  and  related  to  a  mattn-  brought  out  by 
defendant's  counsel  on  cross-examination. 
Various  other  rulings  on  the  admission  and 
rejection  of  testimony  are  complained  of.  We 
have  examined  all  with  care,  and,  without 
setting  them  forth  in  detail,  content  ourselves 
with  saying  that  we  discover  no  prejudicial 
error. 

2.  It  Is  Insisted  that  the  court  failed  to  in- 
struct on  a  material  question  involved  In  the 
case  In  this:  that  there  was  evidence  tend- 
ing to  show  an  alibi,  and  no  instruction  was 
given  with  reference  thereto.  No  such  in- 
struction was  given,  and  none  was  asked  by 
defendant  The  point  se^us  to  be  raised  in 
this  court  for  the  first  time.  We  do  not  think 
there  was  reversible  error  in  failing  to  give 
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<uch  an  Instruction.  The  teetimony  tended 
to  show  that  defendant  left  his  home  on 
horseback  at  from  7  to  7:30  o'clock  p.  m.; 
that  he  was  next  seen  by  witness  Bemrose  at 
or  near  the  Judson  house,  very  shortly  prior 
to  the  homicide.  Defendant  was  next  seen 
about  midway  between  the  place  where  the 
murder  occurred  and  the  poet  office  in  Ana- 
mosa,  riding  hia  horse  at  "a  pretty  good 
clatter,  pretty  lively."  About  8:15  he  was 
seen  near  the  post  oflSce.  His  horse,  from 
which  he  had  just  dismounted,  appeared  to 
have  been  ridden  quite  hard.  The  distance 
between  the  point  where  deceased  was  found 
and  the  post  office  is  less  than  half  a  mile. 
There  was  no  other  testimony  tending  to  show 
the  whereabouts  of  the  defendant  from  7:30 
to  8:15.  Deceased  received  his  injuries,  aa 
near  as  we  are  able  to  Judge,  Just  before  8 
o'clock.  We  do  not  think  the  evidence  de- 
manded an  instruction  such  as  is  now  con- 
tended ought  to  have  been  given.  In  the  case 
of  State  V.  Porter,  74  Iowa,  623.  38  N.  W.  614, 
relied  upon  by  defendant's  counsd,  there  was 
evidence  tending  to  support  an  alibi,  and  au 
instruction  was  asked  up<m  that  question. 

3.  It  is  also  claimed  that  the  court  was  in 
error  in  refusing  the  following  instruction 
asked  by  the  defendant:  "(1)  The  state  must 
establish  beyond  ail  reasonable  doubt  that  the 
death  of  George  P.  Fifleld  did  not  result 
from  natural  or  accidental  causes,  and  if  a 
reasonable  doubt  arises  whether  the  death  re- 
sulted, on  the  one  hand,  from  natural  or  ac- 
cidental causes,  or,  on  the  other,  from  the 
wicked  and  deliberate  act  of  the  defendant, 
the  defendant  should  be  entitled  to  the  bene- 
fit of  such  doubt,  notwithstanding  there  may 
be  strong  but  merely  circumstantial  evidence 
against  him,  and  you  should  acquit  him." 
Running  through  all  the  instructions  given 
by  the  court  on  its  own  motion  is  the  tbougnt, 
made  prominent  by  frequent  repetitions,  that, 
before  defendant  could  be  convicted,  the  Jury 
must  find  from  the  evidence  and  beyond  a 
reasonable  doubt  that  the  defendant  inflicted 
a  mortal  wound  upon  the  head  of  Fifleld,  by 
reason  of  or  from  the  effects  of  which  he 
died.  We  think  the  jury  were  fully  advised 
In  the  Instructions  given  that  they  must  flnd 
beyond  a  reasonable  doubt  that  death  did  not 
result  from  natnnil  or  accidental  causes  be- 
fore they  would  be  Justified  In  convicting  the 
defendant 

4.  The  defendant  also  asked  an  instruction 
to  the  effect  that,  before  the  defendant  could 
be  convicted  on  circumstantial  evidence,  the 
circumstances  should  all  concur  to  show  that 
he  committed  the  crime,  and  must  all  be  In- 
consistent with  any  other  rational  conclusion. 
In  lieu  of  this,  the  court  gave  the  following: 
"♦  ♦  ♦  You  are  Instructed  that  circumstan- 
tial evidence  is  to  be  regarded  by  the  jury 
In  all  cases,  and  is  many  times  quite  as  con- 
clusive in  its  convincing  power  as  direct  and 
positive  evidence  of  eyewitnesses.  When  it 
is  strong  and  satisfactory,  the  jury  should  so 
consider  it,  neither  enlarging  or  belittling  its 


force;  It  should  have  its  Just  and  fair  weight 
with  you;  and  if,  when  it  is  all  tklcen  as  a 
whole,  and  fairly  and  candidly  weigbed,  it 
convinces  the  gtiarded  Judgment,  yoa  abould 
convict,  and  on  such  conviction  yon  are  not 
to  fancy  situations  or  drcamstances  which 
do  not  appear  In  the  evidence,  bat  yon  are  to 
make  those  Just  and  reasonable  iaferenccs 
from  circumstances  proven  whidi  the  guard- 
ed judgment  of  a  reasonalde  man  would  o-- 
dinariiy  make  under  like  clrctunstances. 
You  are  not  artificial  beings,  governed  by  ar- 
tificial or  finespun  rules,  but  you  should 
bring  to  tlie  consideration  of  the  evidence 
before  you  your  everyday  common  sense  and 
Judgment  as  reiisonable  men,  and  tbose  Just 
and  rea8(Hiable  infwencee  and  dednctions 
which  you  as  men  would  ordinarily  draw 
from  facts  and  clrcmnstances  proven  in  the 
case  you  should  draw  and  act  on  aa  Jutots; 
and  if,  in  connection  with  the  positive  evi- 
dence l>efore  yon,  yon  then  have  no  reason- 
able doubt  as  to  the  defendant's  guilt,  yoo 
should  convict  him,  but,  if  yoa  then  enter- 
tain such  doubt,  yon  shotild  acqoit  lum." 
The  instruction  given  covers  sulMtantially 
the  same  thought  aa  the  one  refused.  Ttie 
instmction  asked  was  also  faulty  in  that  it 
eliminated  all  the  direct  evidence  in  the  case. 
and  required  the  Jury  to  acqtdt  in  tlie  event 
the  circumstances  did  not  all  concnr  to  show 
that  defendant  committed  the  crime,  or  if 
they  could  be  explained  on  any  rational  the- 
ory consistent  with  bis  innocence. 

5.  The  Instruction  with  reference  to  reasiHi- 
able  doubt  is  complained  of.  It  was  im- 
doubtedly  framed  after  a  careful  considera- 
tion of  the  case  of  State  v.  Ostrander,  IS 
Iowa,  436,  for  In  it  is  almost  the  identical 
language  employed  in  that  case.  We  will 
not  set  out  the  instruction.  Similar  ones 
have  been  frequently  approved  by  this  court 
in  a  great  number  of  cases. 

6.  The  court  instructed  the  Jury,  in  sub- 
stance, that,  if  defendant  bad  be«i  fotmd 
guilty  of  certain  larcenies  before  the  death  of 
Fifleld,  It  should  not  Ite  considered  I^  them 
in  determining  the  quistion  of  his  gnilt  in 
the  case  upon  trial,  anc!  should  not  he  con- 
sidered for  any  other  purpose  except  to  deter- 
mine the  motive  of  defendant  In  the  commis- 
sion of  the  homicide,  if  they  founu  he  did 
commit  it  From  what  has  been  said  with 
reference  to  the  admission  of  the  testimony 
covering  this  point,  it  sufficiently  appean 
that  we  think  the  Instmictlon  was  c(»Tect 

7.  The  twelfth  instruction  was  as  follows: 
"If  you  find  from  the  evidence  tliat  the  de- 
fendant upon  being  Informed  tliat  he  was 
suspected  of  taking  the  life  of  said  George  P. 
Fifield,  fled  to  avoid  arrest  and  remained 
away,  going  under  an  assumed  name,  8U<^ 
fact  is  a  circumstance  which  prima  facie  Is 
hidicatlve  of  guilt"  It  is  insisted  that  this 
instruction  was  eironeons.  There  was  evi- 
dencer  in  the  case  to  establish  the  facts  npoa 
which  it  is  predicated,  and  the  rule  of  law 
annoimced  has  l>een  approved  by  this  court 
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a  the  foDowbig  cases:  State  t.  James,  45 
OTva,  412;  State  t.  Schaffer,  70  Iowa.  871, 
0  N.  W.  639;  State  v.  Arthur,  23  Iowa,  430; 
itnte  V.  Borer,  79  Iowa,  330.  *i  N.  W.  BS8. 
t  is  said  the  instruction  is  faulty  because 
t  does  not  relate  to  fleeing  from  arrest  for 
he  crime  charged;  that  under  the  rule  an> 
lonnced,  if  defendant  fled  the  country  to 
ivoid  arrest  for  the  larcenies  he  bad  commit- 
ed,  snch  fact  would  be  a  circumstance  prima 
acle  indicative  of  his  guilt  of  the  crime  of 
nurder.  We  do  not  think  the  Instruction 
vlll  bear  this  Interpretation.  The  "arrest" 
eferred  to  in  the  instruction  plainly  means 
irrest  for  taldng  the  life  of  George  P.  Fi- 
ieUl.  No  other  constructloo  can  be  placed 
ipon  It  without  doing  violence  to  the  lan- 
^lage  used.  The  Instruction  undoubtedly 
states  a  coirect  proposition  of  law,  and  one 
laving  support  in  the  record.  If  defendant 
Ie«lred  a  more  speciflc  Instruction,  he  should 
lave  asked  It  State  T.  Watson,  81  Iowa, 
!S(),  46  N.  W.  868. 

S.  It  is  earnestly  contended  the  verdict  is 
lot  supported  by  the  evidence.  We  have 
*arefuUy  read  and  re-read  the  whole  of  the 
:estimony,  and  given  the  case  the  attention 
ts  impcartance  demands,  and,  without  set- 
:ing  forth  the  testimony  on  which  we  reach 
>ur  conclnsions,  we  find  that  the  verdict  haa 
ibundant  support  in  the  testimony.  The  de- 
Fendant  confessed  the  killing  to  the  officer 
who  arrested  him  in  the  state  of  IlUnoia, 
n-here  he  was  going  under  an  assumed  name. 
In  addition  to  this  are  many  tacts  and  cii^ 
?umstanceB  which  we  think  point  conclusive- 
ly to  the  defendant's  guilt  His  confession, 
if  true,  with  proof  of  the  corpus  delicti,  was 
slone  sufilclent  to  justify  the  jury  in  return- 
ing the  verdict  found  in  this  case.  But  the 
nrate  was  not  compelled  to  rely  upon  this 
ronfession  alone.  A  conviction  might  well 
have  been  had  upon  the  other  testimony,  in- 
dependent of  the  confession.  The  punish- 
ment inflicted,  while  severe,  was  fully  mei^ 
ited.  Defendant  undoubtedly  laid  In  wait 
for  bis  victim,  and  coolly  and  deliberately 
murdered  him,  either  because  of  some  grudge 
sr  to  shield  himself  from  being  discovered  in 
the  commission  of  other  crimes.  We  do  not 
feel  like  interfering  with  the  sentence.  The 
judgment  of  the  district  court  la  affirmed. 


MELLBRUP    V.    TRAVELERS'    INS.    CO. 

et  al. 

(Supreme  Court  of  Iowa.    June  1,  iBSS.) 

Actios  o»  I.ssckascs  Polict  —  Depessbs— Pat- 

MENT  TO  ASHIOXES — UeCOHD  OX  APPEAL 

— Opinion  op  Cocbt. 
1.  In  an  sctiMi  by  the  orisinnl-  beneficiary 
to  recover  on  an  aangned  policy  of  life  insurance, 
irhlch  provided  that  upon  proof  of  death  the  in- 
n'.rance  should  be  paid  the  representative!  of  the 
Insured  or  hia  assignee,  the  complaint  alleged  that 
the  company  ana  assignee  "conspired  to  defeat 
the  plaintiff  out  of  the  proceeds  of  the  policy." 
J'lnlntlff  introduced  evidence  that  the  policy  was 
Id  force  at  the  time  of  the  death  of  the  insured. 


and  that  payment  was  made  to  the  Bsslgne» 
In  accordance  therewith,  bat  did  not  attack  the 
validity  of  the  assignment.  Bdd,  that  the  di- 
rection of  a  verdict  for  defendant  was  proper. 

2.  A  motion  in  the  supreme  court  to  strike 
from  the  abstract  of  a  party  on  appeal  the  written 
opinion  of  the  court  below  on  making  the  order 
appealed  from  will  be  denied. 

Appeal  from  superior  court,  city  of  Keokuk; 
H.  Bank,  Jr.,  Judge. 

Action  at  law  upon  a  contract  of  insur- 
ancfc  Trial  by  jury.  At  the  close  of  the  in- 
troduction of  the  evidence  in  behalf  of  the- 
plaintiff,  a  motion  to  instruct  the  jury  to  re- 
turn a  verdict  for  the  defendant  was  sus-- 
tained.  From  a  judgment  on  the  verdict 
thus  rendered,  the  plalntiB  appeals.  Af- 
firmed. 

J.  P.  Homlsb  and  Parsons  &  Dolan,  for 
appellant    McCrary  &  Craig,  for  appellees. 

ROTHROCK,  J.  It  appears  from  the 
pleadings  in  the  case  that  In  the  year  1887 
H.  O.  Mellerup  insured  his  life  in  the  Trav- 
ders'  Insurance  Company  In  the  sum  of 
$1,000.  The  written  poilcy  by  which  the  in- 
surance was  effectuated  provided  that  the 
said  sum  was  to  be  paid  to  the  legal  repre- 
sentative of  the  insured  or  his  assignee,  up- 
on satisfactory  proof  of  death.  Mellerup- 
died  in  June,  1891,  and  the  plaintiff  herein 
la  administratrix  of  his  estate,  and  seeks  by 
this  action  to  recover  the  amount  of  the  pol- 
icy. It  Is  averred  In  the  petition  that  the 
written  policy  is  not  In  the  possession  or  un- 
der the  control  of  the  plaintiff,  but  that,  as 
the  plaintiff  is  Informed  and  believes,  the 
same  is  in  the  possession  of  one  of  the  de- 
fendants, and  "that  both  defendants  con- 
spired to  defeat  plaintiff  out  of  the  pro- 
ceeds of  said  policy."  The  answers  of  the- 
defendants  were  to  the  effect  that  the  pol- 
icy was  assigned  by  Mellerup  to  the  de- 
fendant Dean,  and  that  Dean  made  prop- 
er proofs  of  loss,  and  was  paid  the  full 
amount  of  the  Insurance.  The  parties  went 
to  trial  on  the  issues,  the  substance  of 
which  is  above  stated.  The  plaintiff,  in 
the  course  of  the  introduction  of  evidence, 
read  to  the  Jury  some  of  the  answers  to 
interrogatories  in  a  deposition  of  the  pres- 
ident of  the  Insurance  company.  These  an- 
swers are  to  the  effect  that  the  policy  was 
In  full  force  at  the  time  of  M ellerup's  death, 
and  that,  after  his  death,  payment  of  loss 
was  made  to  the  asslgrnee  in  accordance 
with  the  provisions  of  the  polixiy.  The  plain- 
tiff neitho*  by  allegation  nor  proof  in  any 
manner  questioned  tbe  right  of  M^lerup  tc 
assign  the  policy.  It  requires  no  argument 
or  discussion  to  demonstrate  that  the  plain- 
tiff had  no  right  to  recover  upon  the  evi- 
dence which  was  introduced.  The  propoel- 
tion  of  counsel  for  the  plaintiff  is  that  when 
It  was  shown  that  the  policy  was  in  force 
when  Mellerup  died,  and  the  plaintiff  made 
proper  proofs  of  loss,  a  prima  fade  case  was 
made  against  the  defendants.    This,  it  seems 
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to  us,  la  not  correct,  when  other  facts  are 
considered.  The  plaintiff  Is  claiming  to  re- 
cover upon  a  policy  which  they  show  by 
thMr  evidence  has  been  paid  to  an  assignee 
In  accordance  with  the  provisions  of  the  pol- 
icy. It  is  apparent  that  the  burden  was  on 
the  plaintiff  to  show  that  the  defendants 
conspired  to  defeat  the  plaintiff  ont  of  the 
proceeds  of  the  policy.  The  right  to  recovM 
was  placed  upon  that  ground  In  the  peti- 
tion, and  it  was  incumbent  on  the  plaintiff 
to  establish  that  fact. 

2.  A  question  is  made  by  appellant  as  to 
'  an  alleged  error  of  the  court  in  the  matter  of 

Impaneling  the  Jury,  which  need  not  be  con> 
sidered.  As  the  plaintiff  did  not  Introduce 
sufficient  evidence  to  submit  the  case  to  a 
Jury,  it  is  wholly  immaterial  as  to  whether 
the  jur7  was  properly  Impaneled  or  not 

3.  A  motion  was  submitted  with  the  case 
to  strike  from  appellant's  abstract  a  written 
opinion  of  the  court  upon  the  ruling  on  the 
motion  to  instruct  The  gn'onnd  of  the  mo- 
tion is  that  the  opinion  Is  not  part  of  the 
record.  The  motion  is  overruled.  It  is  de- 
sirable that  this  court  may  know  the  rea- 
sons upon  which  the  decision  of  the  trial 
court  is  founded,  and  a  statement  thereof  is 
frequently  a  very  great  assistance  in  the 
consideration  of  the  questions  presented  by 
the  appeal 

The  Judgment  of  the  district  court  is  af- 
firmed. 


LITTLETON  et  al.  v.  PEOPLE'S  BANK  OF 

AYERSHIRB  et  al. 

(Supreme  Court  of  Iowa.    Jnne  1,  1805.) 

ROLINO  ox  DeMUHBEB— CONCLUSIVSNESS— LlABIV 

ITIE8  or  Bank— Stateubmts  in  Col- 

I.KCTINO  DBAFT. 

1.  An  order  ovemiline  a  demnrrer  to  the  pe- 
tition does  not  predude  the  court  from  directing 
a  verdict  for  defendant  on  evidence  answering  to 
the  allegatioiis  in  the  petition. 

2.  K.,  who  was  engaged  in  shipping  stock, 
drew  OD  a  firm  through  a  bank,  and  the  latter 
forwarded  the  drafts  for  collection  with  a  letter 
to  the  firm,  stating  that  "R.  has  drawn  on  jou 
to-day  for  $2.23U.  Will  ship  you  next  Monday 
night  one  carload  of  hogs  and  cattle."  The  draft 
was  collected,  but  sullicient  stock  was  not  for- 
warded to  balance  it  The  firm  knew  that  the 
imnk  was  engaged  in  l>anking  business  exclusive- 
Iv,  and  also  the  nature  of  R.'s  business.  HM, 
that  the  l>ank  was  not  liable  for  the  Imlance  of 
the  draft 

Appeal  from  district  court,  Palo  Alto  coun- 
ty; George  H.  Carr,  Judge. 

Plaintiffs,  a  copartnersliip  engaged  In  the 
purchase  and  sale  of  live  stock  In  the  city  of 
Clilcago,  state  their  cause  of  action  In  sub- 
stance as  follows:  That  the  defendant  bank 
is  a  copartnership,  composed  of  the  defend- 
ants Clark  and  Calvin,  doing  a  general  bank- 
ing business  at  Ayershire,  Iowa;  Calvin  act- 
ing as  president,  and  Clark  as  casbier  there- 
of. That  on  January  27,  1893,  defendant 
Rock  executed  a  draft  as  follows:  'Teople's 
Bank,  Ayershire,  Iowa,  January  27, 181)3.  No. 


506.  Pay  to  the  order  of  S.  L.  Clark,  Oash'r, 
$2,230.00  (twenty-two  hundred  and  thirty  dol- 
lars). To  Littleton,  CarroU  &  Co.,  Union 
Stock  Yards,  Chicago,  111.  M.  L.  Rock."  That 
the  defendant  bank,  by  Its  cashier,  indoised 
and  forwarded  said  draft  through  otber 
banks  for  collection.  That,  In  order  to  in- 
duce payment  of  said  draft  by  the  plaiatlffa. 
said  bank,  by  its  cashier,  wrote  and  forwmrd- 
ed  to  plaintiffs  a  letter  as  follows:  "A.yer- 
shire,  Iowa,  January  27, 1883.  Littleton,  Car- 
roll &  Co.,  Union  Stock  Yards— Gentlemen: 
Mr.  M.  L.  R  c  has  drawn  on  yon  to-day 
$2,230.00.  WiU  ship  yon  next  Monday  olght 
or  Tuesday  morning,  one  car  of  hogs  and 
one  of  cattle.  Cattle  ore  good.  Yours  re- 
spectfully, S.  L.  Clark.  Cashier."  Plaintiffs 
allege  that  said  draft  was  not  drawn  in  con- 
sideration of  any  existing  indebtedness,  but 
upon  the  consideration  expressed  in  said  let- 
ter; that,  after  the  receipt  of  said  letter, 
said  draft  was  presented  for  payment,  and 
''tiiat,  relying  upon  this  contract,  agreement. 
promise,  and  representation"  of  the  said 
bank  tiicrein,  plaintiffs  accepted  and  paid 
said  draft;  that;  of  the  stock  agreed  to  be 
shipped  In  payment  of  said  draft,  only  one 
car  of  hogs  was  shipped  to  plaintiffs,  the 
proceeds  of  which  amounted  to  $1,020.61: 
that  they  received  for  further  credit  on  said 
payment  of  said  draft  $622.25,  and  that  there 
remains  due  to  plaintiffs  $581.14;  that  tbe 
car  of  cattle  promised  in  said  letter  was  never 
shipped  to  plaintiffs.  They  ask  Judgment 
against  the  defendants  for  said  balance,  with 
interest  The  defendant  Rock  did  not  appear 
to  the  action.  The  otber  defendants  demur- 
red to  the  petition,  "on  the  ground  that  the 
same  does  not  state  facts  entitling  the  plain- 
tiffs to  the  relief  demanded,  in  this:  Tbe  same 
does  notallege  any  contractor  promise  topay 
to  tbe  plaintiffs  the  sums  of  money  sued  for 
herein,  and  does  not  allege  any  protest  or  no- 
tice of  nonpayment  that  would  be  sufficieni 
to  bind  these  defendants  in  any  event"  Tbe 
demurrer  was  overruled,  to  which  the  defenu- 
ants  appearing  excepted.  Thereafter  they 
answered,  admitting  the  execution  of  tbe 
draft,  and  sending  the  letter  oa  alleged,  and 
alleging  that  the  letter  was  merely  a  notice. 
sent  at  the  request  of  Roclt.  that  be  had 
drawn  the  draft,  and  "had  shipped  to  plain- 
tiffs certain  cars  of  stock  then  loaded  and 
billed  to  plaintiffs."  They  allege  that  the 
same  was  an  ordinary  bank  transaction,  and 
that  they  In  no  manner  guarantied  payment 
or  became  liable  to  plaintiffs.  They  allege 
that  certain  car  loads  of  hogs  and  cattle  wen^ 
loaded  at  Ayershire  by  Rock,  and  consigned 
to  plaintiffs;  that  afterwards,  without  de- 
fendants' knowledge.  Rock  changed  the  con- 
signment of  certain  of  the  cars  of  cattle  to 
another  commission  bouse  In  Chicago;  but 
after  the  arrival  of  said  cattle  In  Chicago, 
■aid  Rock  tendered  the  same  to  the  plain- 
tiffs, who  declined  to  receive  them,  or  to  ap- 
ply the  same  to  the  credit  of  Rock  upon  said 
jlraft    Plaiutilts,  in  reply,  say  that  th<!  ts- 
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saes  tendered  by  said  answer,  except  the 
allegation  tbat  the  cattle  were  tendered  to 
the  plaintiffs,  were  fully  determined  on  the 
jemurrer.  Upon  these  issues  thus  Joined, 
the  cause  was  tried  to  a  Jury;  and,  at  the 
conclusion  of  the  evidence  for  plaintiffs,  the 
court,  on  motion  of  the  defendants,  directed 
the  Jury  to  And  for  the  defendants,  and  en- 
tered Judgment  accordingly.  Plaintiffs  ap- 
peal 

Botsford,  Healy  &  Healy  and  Thomas 
O'Connor,  for  appellants.  Geo.  B.  Clark,  for 
appellees. 

GIVEN,  C.  J.    1.  Appellants  contend  that 
the  court  erred  in  directing  a  verdict  for  the 
defendants   for  two  reasons,  namely,  that, 
by  the  ruling  on  the  demurrer,  It  was  deter- 
mined and  adjudicated  that  defendants  were 
liable  upon  said  draft  and  letter,  and  be- 
cause said  exhibits  show  on  their  face  "a 
promise  and  undertaking  and  an  agreement 
ou  the  part  of  defendants."    Plaintiffs,    in 
their  petition,  unquestionably  rest  their  right 
to  i-ecover  against  the  defendants  other  than 
Rock  solely  upon  the  draft  and  letter.    The 
single  question  presented  by  the  demurrer 
was  whether  said  writings  contain  any  con- 
tract or  promise  upon  which  defendants  are 
liable.    By  overruling  the  demurrer  the  court 
beld  that  they  did.   The  evidence  on  the  part 
of  the  plaintiffs  is  In  harmony  with  and 
fairly  establishes  the   allegations  of  facts 
iu  the  petition.    The  motion  for  a  verdict  was 
in    the   nature  of   a   demurrer   to  the   evi- 
dence;  and,  as  the  allegations  of  fitcts  in  the 
petition  and  the  evidence  are  the  same,  the 
motion  presented  the  same  question  that  was 
raised  by  the  demurrer.    Appellees  call  at- 
toutlon  to  chapter  96,  Acts  2otb  Gen.  Assem., 
prorldlng  that  "when  a  demurrer'  shall  be 
overruled,  and  the  party  demurring  shall  an- 
swer or  reply,  the  ruling  on  the  demurrer 
shall  not  be  considered  as  an  adjudication  of 
any  question  raised  by  the  demurrer."    This 
demurrer  was  overruled,  and  the  case  tried 
before  the  passage  of  said  act.    We  are  of 
the  opinion  that  the  act  does  not  apply  to 
cases  decided  prior  to  its  taking  effect   See 
Ix>us  V.  Mellet  (decided  at  the  present  term) 
63  N.  W.  100.    As  this  act  must  control  in 
all  cases  arising  under  it.  our  conclusion  Is 
only  Important  as  applied  to  this  and  other 
cases  arising  prior  to  said  act.    In  view  of 
tlicse  facts.  It  is  unnecessary  tbat  we  review 
tlie  cases  cited.    The  late  case  of  Brown  v. 
Cunningham,  82  Iowa,  512,  48  N.  W.  1042, 
is   Identical  In  its  facts,  so  far  as  relates  to 
this  question,  with  this  case.    Following  the 
conclusion  announced  in  that  case,  we  hold 
tbat  the  court  was  not  concluded  by  the  rul- 
iDK    on  the  demurrer  from   sustaining  de- 
fendants' motion  for  a  verdict.    In  that  case 
It    Is  said:   "We  think  that  a  court  ia  not 
bound  by  a  prior  decision  in  a  case  where 
no  rights  have  been  acquired  under  it,  and 


may  change,  modify,  or  overrule  It  if  con- 
vinced of  its  error." 

2.  M.  L.  Rock  was  engaged  In  shipping 
hogs  and  cattle  to  the  Chicago  market,  and 
was  known  to  appellants  to  be  so  engaged. 
Appellees  were  not  doing  that  kind  of  busi- 
ness, but  exclusively  a  banking  business,  of 
which  facts  appellants  were  also  aware. 
Rock,  pursuing  a  common  practice,  drew  on 
appellants  as  against  anticipated  shipments 
to  them,  and  they,  relying  upon  the  ship- 
ments being  made,  paid  the  draft  If  noth- 
ing more  than  the  draft  appeared,  it  would 
not  be  contended  that  appellants  had  reason 
to  or  did  rely  upon  any  other  person  than 
Rock  that  the  shipments  would  be  made. 
Our  inquiry  is  whether  the  letter  contains 
any  promise  or  agreement  on  the  part  of  ap- 
pellees that  the  shipments  would  be  made, 
upon  which  appellants  had  a  right  to  rely. 
The  letter  says:  "Mr.  M.  L.  Rock  has  drawn 
upon  you  to-day  $2,230.00."  Thus  far  it  is 
unquestionably  a  letter  of  advice  from  the 
bank  through  which  the  draft  was  made,  and 
contains  no  element  of  promise  or  agree- 
ment "Will  ship  you  next  Monday  night" 
we  think,  was  clearly  Intended  and  under- 
stood to  refer  to  what  Rock  would  do  in  the 
way  of  shipment.  Appellants  had  no  reason 
to  expect  a  shipment  of  hogs  or  cattle  from 
the  bank.  It  was  not  in  that  line  of  busi- 
ness, and  had  not  drawn  on  appellants  on 
such  account  Rock  was  In  the  business. 
He  had  drawn  against  future  shipments,  and 
appellants  had  a  right  to  and  no  doubt  did 
believe  that  he  would  make  the  shipments. 
Here,  again,  the  letter  is  merely  one  of  ad- 
vice as  to  what  Rock  said  he  was  going  to 
do,  and  could  not  have  been  understood  as 
making  any  contract  promise,  or  guaranty 
that  Rock  would  make  the  shipments.  It 
was  upoB  Rock,  not  upon  appellees,  that 
plaintiffs  relied  for  the  shipments;  and  we 
are  in  no  doubt  but  that,  confiding  in  Rock, 
the  draft  would  have  been  as  promptly  paid 
without  the  letter  as  with  it  Appellants  cite 
Ellsworth  V.  Campbell,  87  Iowa,  532,  54  N. 
W.  477,  wherein  an  entirely  different  ques- 
tion was  Involved. 

Our  conclusion  upon  both  questions  dis- 
cussed Is  that  ibere  was  no  error  in  the  ac- 
tion of  the  district  court,  and  the  Judgment 
Is  therefore  affirmed. 

DEEMER  and  KINNE,  JJ.,  dissenting. 


BAKER  V.  CHICAGO,  R.  I.  &  P.  RY.  CO. 

(Supreme  Court  of  Iowa.    May  29,  1893.) 
Accident  ov  Kak.koad  Tback  —  iNjDRr  to  Km. 

FLOTS — LiCEX'SBB — CONTKIBUTORT  NeQLIOENOE. 

1.  A  findiuK  that  deceased,  a  section  hand  in 
the  employ  of  defendant  railroad,  was  rightfully 
on  the  track  when  killed,  is  not  supported  by  evi- 
dence that  hU  day's  work  was  done^  and  he  was 
going  home,  merely  because  his  foreman  had  told 
im  any  time  he  was  going  over  the  road  to  no- 
tice the  track  closely,  and  if  anything  wag  fouud 
wrong  to  let  him  know. 
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2.  Abseoce  of  contributory  negligence  must 
be  proTed  by  plaintiff,  and  any  presumption  of  its 
absmce  arisins  from  the  assumption  that  one's 
instincts  of  seliF-preservation  wilf  malce  him  dili- 
gent is  overcome  by  evidence  that  a  railroad  em- 
ployd  oS  duty,  while  walking  along  a  track  on 
bis  way  home,  was  struck  by  a  train  which  he 
had  reason  to  expect,  and  which  he  could  have 
heard  when  400  feet  away. 

3.  Persona  in  charge  of  a  train  owe  no  dnty 
to  an  employd  of  the  road  walking  along  the  track, 
while  o£f  duty,  till  he  is  discovered. 

Appeal  from  district  court,  Davts  county; 
H.  C.  Traverse,  Judge. 

Action  for  personal  Injuries.  Judgment  for 
plaintiff,  and  the  defendant  appealed.  Re- 
versed. 

Robert  Mather,  Wm.  MeNett,  and  Camith- 
ers  &  Romlnger,  for  appellant  Elchelberger 
&  Taylor,  for  appellee. 

GRANGER,  J.  Plai'ntltr  is  the  administra- 
tor of  the  estate  of  Franlc  Mitchell,  deceased. 
Mitchell  was  killed  on  the  defendant's  line 
of  road  abont  the  24th  day  of  November, 
ISyj.  The  ciraunstances  are  substantially  as 
follows:  Mitchell  was  at  the  time,  and  for 
about  Ave  months  had  been,  a  section  hand 
on  defendant's  road  on  the  section  where 
the  accident  occurred,  which  section  was 
some  6V^  miles  In  length,  the  town  of  Union- 
vllle  being  its  eastern  limit  Mitchell  resided 
near  defendant's  line  of  road,  and  abont 
3^  miles  west  of  UnlonviUe.  He  was  not 
regularly  a  "track  walker,"  that  is,  one 
whose  duty  It  was  to  walk  along  the  line  and 
inspect  the  track,  but  the  foreman  of  the 
section  had,  on  the  day  before  the  accident, 
directed  Mitchell  to,  the  next  morning,  walk 
the  track,  and,  on  the  morning  of  the  day 
of  the  accident,  Mitchell  walked  west  from 
his  home  on  the  track  to  the  end  of  the 
section,  and  then  back  to  UnlonviUe,  reach- 
ing there  about  10  o'clodt  a.  m.,  *wbere  he 
worked  in  the  yards  with  the  rest  of  the 
section  gang  at  laying  rails  the  rest  of  the 
day.  About  6  o'clock  he  quit  woi-k  to  go 
home,  and  while  near  the  yard  limits  at 
Unlonvllle,  and  after  he  had  started  home, 
he  was  struck  by  a  construction  train,  and 
killed.  No  one  saw  the  accident,  and  the 
fact  of  it  was  not  known  imtil  the  next 
morning,  when  the  body  was  found  on  the 
track.  The  train, that  killed  him  passed  the 
point  where  the  body  was  found  abont  6:22 
o'clock  the  evening  before.  The  train  that 
struck  Mitchell  bad  been  standing  in  the 
yards  at  UnlonviUe  for  some  time  before  the 
accident,  and,  while  standing  there,  a  pas- 
senger and  a  freight  train  had  passed  Unlon- 
viUe, going  east  After  these  trains  had 
passed,  the  construction  train  moved  east 
some  two  or  three  miles,  to-get  a  constmo- 
tion  gang  of  men  and  take  them  to  Center- 
TiUe.  Ccnterville  Is  west  of  Unlonvllle,  and 
the  train,  after  the  gang  was  on  board, 
started  west  passing  UnlonviUe  without 
stopping,  and  struck  Mitchell  as  we  have 
stated.  While  the  train  did  not  stop  at 
UnlonviUe,  it  "slowed  down,"  so  that  the 


conducts,  who  was  at  the  station,  gave  to 
the  engineer  his  orders,  and  himself  boarded 
the  caboose  of  the  train.  The  train  carried  a 
headlight  and,  as  It  approached  Unlonvllle 
from  the  east,  it  could  be  seen  from  the 
point  where  the  body  was  found  nearly  a 
mile,  and  then  continuously  to  the  place  of 
the  accident  except  for  about  300  feet  where 
the  view  was  obstructed  by  what  is  called 
a  "grain  house."  From  this  house  to  where 
the  body  lay  is  1,300  feet  and  for  that  dis- 
tance there  is  no  obstructlcHi  to  the  vie'w. 
The  negligence  charged  against  the  defend- 
ant Is  in  running  the  train  at  a  high  and 
dangerous  rate  of  speed,  and  a  neglect  to 
grive  the  proper  signals;  and  the  Jury  found 
that  the  defendant  In  running  the  train  was 
negligent  and  the  finding  has  support  in 
theevidence.  After  the  testimony  was  closed, 
the  defendant  asked  the  court  to  instruct 
the  Jury  to  find  for  the  defendant,  which 
the  court  refused,  and  appellant  now  wxes 
that  it  should  have  been  given  on  the  ground 
of  the  contributory  negligence  of  Mitchell. 
Some  other  t&cta  will  be  noticed  in  the  con- 
sideration of  the  case. 

It  seems  to  us  that  there  is  an  entire  al>- 
sence  of  evidence  tending  to  show  a  want 
of  contributory  negligence,  which  the  plain- 
tiff must  show  to  recover.  The  deceased  was 
last  seen  about  550  feet  from  where  bis 
body  was  found,  walking  on  the  track  to- 
wards his  home,  and  this  was  Just  before  the 
train  passed,  and  the  Inference  Is  (luite  clear 
tliat  the  train  killed  him.  But  as  to  his  own 
care  or  caution  we  find  no  evidence  what- 
ever. Some  claims  are  made  by  appeUant 
which  we  will  notice.  The  Jury  returned 
some  35  special  findings,  some  of  which  are 
important  In  this  connection.  It  found  that 
Mitchell  was  rightfully  on  the  track  when 
he  was  struck,  and  that  he  was  exercising 
ordinary  care  under  all  the  circumstances. 
It  also  found  that  he  had  good  hearing  and 
eyesight,  and  that  a  person  of  fair  hearing 
could  have  heard  the  rattle  of  the  train  about 
400  feet  away,  when  west  of  the  depot 

If  it  Is  claimed,  as  it  must  be  to  make  It 
significant  that  the  finding  that  Mitchell 
was  rlghtfnUy  on  the  track  means  that  he 
was  there  In  such  a  way  that  the  person* 
operating  the  train  were  required  to  exercise 
care  with  reference  to  him,  as  they  would 
be  required  to  do  as  to  persons  doing  duty 
upon  the  track,  the  finding  cannot  be  sus- 
tained, for  there  Is  absolutely  no  evidence  to 
support  it.  The  evidence  is  that  about  5  o'clock 
the  foreman  told  Mitchell  that  It  was  time 
to  quit  and  for  him  to  go  home,  and  to  again 
walk  the  track  the  next  morning.  Mitchell 
quit  work,  left  his  bucket  a  wrench,  and  his 
overcoat  In  the  grain  house,,  and  went  over 
town,  and  then  came  back,  and  took  tb» 
things  from  the  grain  house,  and  started 
home.  It  was  a  "foggy,  misty"  night,  and 
getting  dark.  One  JImmIe  Underwood,  a  lad 
15  years  old,  was  working  for  the  company, 
and  was  sent  by  the  ag«tt  to  put  out  the 
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switch  lights,  and  b«  went  first  to  the  west 
light  in  the  yard,  and  then  came  east,  and 
on  his  way  met  Mitchell,  and  he  was  the 
last  person  who  saw  him  alive.  He  said  in 
his  testimony:  "First  one  I  put  np  at  west 
fnd  of  stodc  rards.  Next  one  I  put  up 
at  west  end  of  passing  track.  I  wallced  on 
the  side  trade.  I  knew  the  construction  was 
liable  to  come  through.  I  was  walking  on 
the  north  track  when  I  met  Mltchdl.  He 
was  going  west.  He  was  carrying  his  over>' 
coat  on  one  arm  and  dinner  bucket  on  the 
other.  He  was  walking  at  his  usual  pace, 
'kind  of  fast,*  going  west  on  the  main  trade 
between  the  rails.  I  knew  the  train  was 
coming.  Saw  the  headlights.  It  was  on  the 
t(9  of  the  hill  east  of  the  depot;  about  a  mile, 
I  expect.  There  is  a  little  curve  west  of  the 
depot.  Did  not  hear  the  train  whistle  for 
the  ttatlon.  Do  not  remember  hearing  the 
b^l  ring.  Do  not  remember  being  called  oa 
by  the  agent  and  Mr.  Stad^house  seven  or 
eight  days  after  the  accident.  I  remember 
talking  to  Stackhoose.  Do  not  remember  tell- 
ing him  I  heard  the  bell  ring.  Don't  think 
It  did.  Do  not  remember  noticing  the  sound 
of  the  train.  Do  not  know  that  I  was  pay- 
ing any  attention  to  the  sound.  If  I  beard 
it,  it  was  not  impressed  upon  my  mind.  If 
I  had  heard  the  whistle  east,  it  would  not 
have  Impressed  my  mind.  All  I  am  able  to 
say  is,  if  it  whistled,  I  do  not  remember  it. 
Mitchell  was  walking  in  the  middle  of  the 
main  track  nearest  the  south  rail.  He  was 
not  doing  anything  but  walking.  Did  not 
have  a  lantern.  I  was  running.  Was  in  a 
litUe  hurry.  I  wanted  to  go  to  a  party  that 
night  It  was  misting  a  little  bit.  The  train 
was  coming  west  from  the  depot  wljen  I 
met  Mitchell."  Nothing  in  Underwood's  tes- 
timony in  any  way  Indicates  that  Mitcbdl 
was  then  walking  the  track  to  examine  it. 
It  is  clearly  apparent  that  he  was  not  doing 
so.  The  only  evidence  on  which  reliance  is 
placed  in  argument  to  show  such  a  fact  is 
that  of  one  Kthrldge,  who  was  also  a  hand 
on  the  same  section,  and  he  said  he  heard 
the  foreman  tell  Mitchell  the  night  before 
the  accident,  and  at  other  times,  that  "any 
time  he  would  be  going  over  the  road  to  no< 
tice  the  track  closely,  going  or  coming  from 
home,  and,  if  anything  was  found  wrong,  to 
let  him  know."  Such  a  direction  cannot  be 
construed  as  an  ord«:  to  go  upon  the  track 
for  such  a  purpose,  outside  of  his  general 
employment  His  day's  work  had  ended,  as 
had  that  of  the  men  at  work  with  him,  and 
they  had  gone  to  their  homes,  and  Mitchell 
■  was  no  more  on  duty  at  the  time  of  the  ac- 
cident than  was  the  witness  Ethridge,  wlio 
quit  work  just  after  Mitchell  did,  and  was 
at  his  boarding  house,  washing,  and  chans 
Ing  his  clothes,  when  the  train  passed.  It  Is 
dear  that  Mitchell  was  not  on  the  track  at 
the  time  of  the  accident  by  authority,  and 
equally  clear  that  he  was  not  doing  duty 
-there.  The  finding  is  a  mere  assumption. 
We  next  inquire  as  to  what  support  there 


is  for  the  finding  that  MitcheO  was  exercis- 
ing due  care  under  all  the  circumstances. 
And  here  again  there  Is  an  entire  absence 
of  evidence.  That  he  knew,  as  did  the  other 
section  men,  that  the  train  was  likely  to  pass 
Unionville  about  that  time,  is  not  open  to 
question.  He  was  merely  walking  home- 
ward, unengaged  in  any  way  to  detract  his 
attention  or  excuse  a  want  of  care  for  his 
safety.  The  claim  Is  that  the  night  was  a 
wet  one;  the  wind  unfavorable  for  his  hear- 
ing; the  train  a  light  one,  so  that  it  did 
not  make  the  usual  noise,  and  that  the  speed 
of  the  train  was  great  The  evidence  is  quite 
conflicting  as  to  some  of  these  facts,  but  con- 
ceding all  where  there  Is  a  conflict  in  favor 
of  the  finding,  and  what  is  the  situation? 
Mitchell's  hearing  was  good,  and,  as  the 
Jury  found,  be  could  hear  the  rattle  of  this 
train  about  400  feet  away.  Then  why  was 
be  struck?  This  query  calls  for  the  facts  to 
show  why  he  remained  on  the  track  after  he 
could  hear  the  train  and  after  he  had  time 
to  step  ott.  The  law  devcdves  this  duty  on 
the  plaintiff,  and  there  is  really  nothing  to 
explain  it  We  do  not  say  that  the  plaintiff 
must  produce  direct  evidence  to  explain  such 
conduct,  but  there  must  be  in  the  evidence 
something  to  excuse  the  neglect  to  leave  the 
track,  or  there  is  a  failure  to  sliow  absence 
of  contribnt(»y  negligence.  In  fact  it  would 
seem  to  be  a  very  strong  showing  of  negli- 
gence. It  seems  to  us  that  the  argument  of 
appellee  is  something  of  a  confession  of  the 
doubtful  condition  of  the  evidence  in  his  fa- 
vor on  this  point  for  it  is  treated  as  if  the 
fact  of  Mitchell's  negligence  must  appear  or 
his  diligence  will  be  assumed.  We  quote 
from  the  argument  as  follows:  "Is  there  any 
evidence  of  any  act  on  the  part  of  decedent 
which  would  be  called  negligence?"  It  is 
again  said:  "If  Mitchell  had  ordinary  hear- 
ing, he  must  have  necessarily  exercised  or- 
dinary care  in  that  direction.  This  must  be 
conceded,  unless  the  theory  of  the  defense 
is  suicide.  The  manner  in  which  the  man 
was  struck  indicates  that  he  was  on  his  feet, 
erect,  at  the  time  of  the  collision.  He  could 
not  have  l>een  in  a  better  position  to  hear. 
While  there  is  no  evidence  ttiat  he  was  con- 
stantly Intent  xvpon  hearing,  yet  there  Is  no 
evidence  to  the  contrary.  The  same  is  true 
with  reference  to  his  seeing.  But  the  law 
only  exacts  ordinary  care,  such  as  an  ordi- 
narily prudent  man  will  use.  This  is  well  set- 
tled, and  the  d^ense  of  contributory  negli- 
gence, will  avail  nothing  unless  an  absence 
of  ordinary  care  Is  shown."  The  fault  with 
the  argument  is  that  it  assumes  an  erroneous 
proposition  of  law.  Contributory  negligence 
Is  not  a  defensfe  Its  absence  is  a  matter  to 
be  pleaded  and  proven  to  Justify  a  recovery. 
This  rule  is  recognized  by  the  averments  of 
the  petition  in  this  case,  and  we  incline  to 
think  the  argument  is  rather  fwced  by  the 
situation.  Divest  the  argument  of  its  ap- 
plication to  contributory  negligence  as  a  de- 
fense, so  that  the  absence  of  proof  is  favo*^ 


Digitized  by 


Uoogle 


670 


NORTHWESTERN  REPORTER,  Vol.  6a 


(Iptra. 


able  to  defendant,  and  appellee's  argument 
Is  not  against  our  conclusion.  The  conclud- 
ing words  of  the  argument  quoted  are  tbat 
"contributory  negligence  will  avail  nothing 
unless  an  absence  of  ordinary  care  is  shown." 
The  rule  of  this  state  is  that  contributory 
negligence  will  avail  unless  the  fact  of  ordi- 
nary care  is  shown,  so  as  to  prove  the  absence 
of  negligence.  It  is  quite  likely  that  this  ar- 
gument  has  obtained  in  the  trial  of  this  case, 
and  that  the  Jury  became  Impressed  with  it, 
for  in  no  other  way  can  its  conclusions  be 
accounted  for. 

Under  a  division  of  appellee's  argument, 
"As  to  the  Law  and  Adjudicated  Cases,"  it 
is  urged  tbat  it  is  the  proximate  and  not  the 
remote  cause  of  the  injury  which  determines 
the  negligence,  and  it  is  then  claimed  that 
the  negligence  of  the  defendant  is  expressly 
shown,  "whilst  on  the  other  hand  there  Is 
no  act  of  negligence  proven  of  which  Mitch- 
ell was  guilty."  It  will  .be  seen  that  the 
same  thought  obtains  in  this  division  of  the 
argument  as  to  an  absence  of  proof  of  con- 
tributory negligence.  In  fact,  it  pervades 
much  of  the  argument  in  the  reasoning  and 
citation  of  authorities,  and,  with  the  correct 
rule  applied,  they  cannot  be  of  force.  Im- 
portance is  attached  to  the  fact  that  the  nat- 
ural instincts  for  self-preservation,  of  which 
the  Jury  could  take  notice,  would  have  led 
to  the  exercise  of  care  on  the  i>art  of  Mitch- 
ell. It  was  proper  for  the  jury  to  consider 
that  fact,  and,  as  we  have  said,  direct  or 
positive  evidence  is  not  required  to  show  an 
absence  of  negligence.  If  it  may  be  Inferred 
from  all  the  evidence  in  the  case.  It  is  suffi- 
cient. The  rule  in  this  respect  la  noticed  In 
Greenleaf  v.  Railroad  Co.,  ^9  Iowa,  48;  Way 
V.  Railroad  Co.,  40  Iowa,  345;  Burns  v.  Rail- 
road Co.,  69  Iowa,  456,  30  N.  W.  25;  and 
Hopkinson  v.  Knapp  &  Spaulding  Co.  (Iowa) 
60  N.  W.  653.  We  are  not  disposed  to  deny 
to  plaintiff  the  benefit  of  the  rule  as  repeat- 
edly announced,  and  yet  we  affirm  the  repeat- 
ed application  of  it  In  each  of  these  cases  the 
Injury  happened  when  the  person  was  en- 
gaged In  the  line  of  employment,  and  in 
some,  if  not  all  of  them,  bis  conduct  Is  traced 
so  closely  to  the  accident  that  from  It,  aided 
by  a  presumption  that  arises  from  a  natural 
disposition  to  avoid  Injury,  the  fact  of  dili- 
gence could  well  be  found.  That  Is  not  the 
situation  of  this  case.  All  that  can  be  as- 
sumed In  this  case  is  that  Mitchell  was  do- 
ing what  he  was  when  Underwood  saw  him, 
and  that  is,  walking  homeward.  It  will  not 
do  to  say  that  one  can  go  upon  a  railway 
track  without  having  a  duty  there,  and  If, 
while  walking,  he  is  struck  by  a  train,  the 
Jury  may  assume  from  the  instincts  of  self- 
preservation  alone  that  he  was  diligent.  But 
this  case  is  not  as  favorable  as  tbat  for  plain- 
tiff. He  had  good  hearing.  If  he  was  exer- 
cising that  faculty,— and  all  will  agree  that  it 
was  his  duty  to  do  so,— under  the  finding  of 
the  Jury  be  beard  tbat  train  in  time  to  get 
off  the  track.    If  be  did  not  bear  it  it  was 


because  he  was  not  att^ittve,  and  m  either 
case  It  was  negligence.  The  facts  of  this 
case  clearly  overcome  any  presumptions  to 
arise  from  the  rule  as  to  instinct  of  self- 
preseiTatlon. 

There  is  a  further  claim  that,  conceding 
the  negligence  of  Mitchell,  the  Jury  found 
that  he  could  have  been  seen  in  time  to  hare 
avoided  the  injury  after  the  negligence  was 
discovered.  The  finding  is  only  that  there 
was  time  to  stop  the  train  after  he  could 
have  been  discovered.  The  finding  Is  not 
that,  after  his  negligence  could  by  diligence 
have  been  known,  there  was  time  to  stop  the 
train  and  avoid  the  accident  It  Is  not  a  mle 
that  a  train  must  be  stopped  when  a  person 
Is  seen  on  the  track,  but  only  when  it  Is 
reasonably  apparent  that  such  a  person  is  in 
danger.  It  may  be  further  said  that  the  rale 
is  not  applicable  here,  as  we  hold  that  the 
finding  that  he  was  rightfully  on  the  track, 
so  as  to  require  diligence  of  persons  running 
the  train  to  know  of  his  presence.  Is  not  sup- 
ported by  the  evidence.  As  to  such  persons 
the  company  owes  no  duty  until  they  are 
discovered.  Masser  v.  Railway  Co.,  68  Iowa, 
602,  27  N.  W.  776;  Burg  v.  Railway  Co 
(Iowa)  57  N.  W.  680.  Under  the  evidence, 
the  court  should  have  instructed  for  the  de- 
fendant   Reversed. 


In  re  PROCTOR'S  ESTATE. 

MACK  et  al.  v.  PROOTOR  et  aL 

(Supreme  Goort  of  Iowa.    May  29,  1895.) 

Wills— Natcrb  op  Estate  Devised. 
A  will  devising  an  estate  to  a  wife  "Axa- 
Ing  her  life,  with  full  power  to  sell,  transfer,  and 
dispose  of  same  as  much  as  may  from  time  to 
time  be  needed  for  her  rapport  and  the  cancella- 
tion of  any  Indebtedness  now  and  hereafter  exist- 
ing," with  the  renuiinder  at  her  death  to  the  son, 
vesta  a  life  estate  in  the  wife,  with  the  power  of 
disposal  for  the  specified  parposes,  and  a  re- 
mainder In  the  son. 

Appeal  from  district  court.  Black  Hawk 
county;   J.  L.  Rusted,  Judge. 

Proceedings  to  construe  a  will.  Judgment 
for  plaintiffs.    Defendants  appeal.    Reversed. 

J.  0.  Scott  and  Hemenway  &  Grundy,  for 
appellants.  Conrtrlgbt  &  Arbuckle,  for  ap- 
pellees. 

KINNE,  J.  1.  This  Is  a  proceeding  for  a 
construction  of  the  last  will  and  testament 
of  Jonas  Proctor,  deceased.  The  material  pro- 
visions of  the  will  rend  as  follows:  "(2)  I 
give,  devise,  and  bequeath  imto  my  beloved 
wife,  Susan  Proctor,  all  the  rest  residue,  and 
remainder  of  my  estate,  both  real,  personal, 
and  mixed,  to  Isive  and  to  hold  imto  my  said 
wife  during  her  life,  with  full  power  to  selL 
transfer,  and  dispose  of  same  as  much  as 
may  from  time  to  time  be  needed  for  her 
support  and  the  cancellation  of  any  indebted- 
ness now  and  hereafter  existing.  (3)  I  far- 
ther direct  that  after  the  decease  of  my  said 
wife,  Susan  Proctor,  all  the  then  remaining 
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property  oat  of  my  estate,  both  real,  personal, 
and  mixed,  shall  revert  to,  and  Is  hereby 
given,  devised,  and  bequeathed  to,  my  son, 
Cliarles  Proctor,  to  have  and  to  hold  unto 
bimseU,  heirs,  and  assigns,  forever."  There 
is  a  further  provision  that,  when  Charles 
ProctCHT  has  received  the  proi)erty,  he  shall 
pay  certain  legacies  to  the  decedent's  grand- 
children, and  that  such  legacies  "shall  be  paid 
at  all  events  to  them  out  of  my  estate."  The 
district  court  held  that,  by  the  terms  of  the 
will  of  Jonas  Proctor,  Susan  Proctor,  his 
widow,  had  the  absolute  right  to  sell  and 
dispose  of  any  and  all  of  the  estate  during  her 
lifetime,  and  that  by  the  devise  to  her  she 
took  an  absolute  estate,  and  that  the  subse- 
quent provisions  of  the  wilt  were  repugnant 
thereto  and  of  no  effect,  to  which  ruling  the 
defendants  excited. 

2.  Did  this  will  vest  an  absolute  estate  In 
Susan  Proctor?  It  is  said  by  appellee  that 
this  case  falls  within  the  roles  laid  down 
in  WiUiams  v.  Allison,  33  Iowa,  278;  Benkert 
V.  Jacoby,  36  Iowa,  273;  Rona  v.  Meier,  47 
Iowa,  607;  Alden  v.  Johnson,  63  Iowa,  124, 
18  N.  W.  686;  In  re  WIU  of  Burbank,  69 
Iowa,  378,  28  N.  W.  648,  and  other  like  cases. 
We  need  not  review  these  cases.  The  rule 
laid  down  In  them  Is  clearly  stated  in  Bills 
V.  Bills,  80  Iowa,  270,  45  N.  W.  748,  as  fol- 
lows: "First  When  an  estate  or  interest  In 
lands  is  devised,  or  personally  is  bequeathed 
In  clear  and  absolute  language,  without  words 
of  limitation,  the  devise  or  bequest  cannot  be 
defeated  by  a  subsequent  provision  inferen- 
tlally  raising  a  limitation  upon  the  prior  de- 
vise fX  bequest.  Second.  When  there  is  an 
absolute  or  unlimited  devise  or  bequest  of 
property,  a  subsequent  clause  expressing  a 
wish,  desire,  or  direction  for  its  disposition 
after  the  death  of  the  devisee  or  legatee  will 
not  defeat  the  devise  or  bequost,  nor  limit  the 
estate  or  interest  In  the  property  to  the  right 
to  poesesc  and  use  during  the  life  of  the  dev- 
isee or  legatee;  the  absolute  devise  or  be- 
quest stands,  and  the  other  clause  is  to  be 
regarded  as  presenting  precatory  language." 
In  addition  to  the  authorities  cited  in  that 
case,  the  following  also  support  the  rule: 
HalUday  t.  Stickler,  78  Iowa,  390,  43  N.  W. 
228;  KUlmer  v.  Wuchner,  74  Iowa,  360,  37  N. 
W.  778;  Bulfer  v.  WlUigrod,  71  Iowa,  620, 
33  N.  W.  136;  Stivers  v.  Gardner  (Iowa)  65 
N.  "W.  517;  Jordan  v.  Woodin  (Iowa)  61  N. 
W.  950.  In  the  Stivers  Case  it  is  said  that 
this  court  has  never  relaxed  the  rule  that  the 
vi'hole  Instrument  must  be  considered  In  ar- 
riving at  the  Intention  of  the  testator,  and 
that  where  a  devise  had  been  held  to  be  ab- 
solute, notwithstanding  a  subsequent  limita- 
tion. It  plainly  appeared  that  the  devise  was 
intended  to  be  absoluta  In  the  Jordan  Case 
It  is  held  that,  when  the  intent  of  the  testator 
clearly  appears,  it  should  not  be  defeated  up- 


on technical  grounds.  No  citation  of  authori- 
ties is  needed  in  support  of  the  rule  that  it  Is 
our  duty  to  ascertain  from  the  will  the  Intent 
of  the  testator,  and,  when  so  ascertained,  we 
must  give  efCect  to  it,  unless  to  do  so  will  do 
violence  to  the  law.  Now,  it  will  be  observed 
that,  in  the  cases  relied  upon  by  plalntitts, 
the  ground  upon  which  the  various  devises 
were  held  to  vest  the  devisees  with  an  ab- 
solute estate  was  that,  by  the  terms  of  the 
will,  the  power  of  control  and  disposition  of 
the  property  was  alieolnte  and  unrestricted 
In  the  devisee.  We  do  not  think  that  this 
case  is  within  the  rule.  Nor  are  we  disposed 
to  extend  the  operation  of  the  rule  to  cases 
not  clearly  within  It.  In  this  case  the  devise 
is  to  the  wife  "during  her  life,  with  full  pow- 
er to  sell,  transfer,  and  dispose  of  same  as 
much  as  may  from  time  to  time  be  needed  for 
her  support  and  the  cancellation  of  any  In- 
debtedness now  and  hereafter  existing." 
Hence  there  is  not  conferred  an  absolute  and 
unrestricted  power  of  disposal  of  the  property. 
The  wife's  power  to  sell,  transfer,  or  dispose 
of  It  is  conditional.  Her  authority  over  the 
property  is  limited  in  this:  she  can  only  sell, 
transfer,  or  dispose  of  It  if  needed  for  her 
support,  or  if  necessary  to  satisfy  indebted- 
ness then  or  thereafter  existing.  This  case. 
In  its  facts,  differs  from  any  we  have  hereto- 
fore decided.  The  further  provisions  of  the 
will  are  not  only  consistent  with  the  holding 
that  the  widow  In  fact  took  but  a  life  estate, 
with  a  limited  power  of  disposition,  but  they 
clearly  show  that  such  was  the  testator's  In- 
tent His  subsequent  dlrectlMts  touching  thi^ 
property  are  such  that  it  is  evident  he  had  in 
mind  that  she  should  use  or  dispose  of  some 
of  the  property  for  the  purposes  expressly  au- 
thorized. And  such  directions  are  not  of  a 
precatory  character;  they  are  in  the  form  of 
absolute  dispositions  of  the  property  remain- 
ing. They  provide  that  the  remaining  prop- 
erty shall  revert  to  the  son.  It  cannot  as  ii 
seems  to  us.  In  the  light  of  all  the  provisions 
of  this  will,  be  doubted  that  the  Intent  of  the 
testator  was  to  give  his  wife  a  life  estate, 
with  a  power  of  disposal  for  certain  specified 
purposes  only.  Another  fact  may  be  stated: 
The  limitation  upon  the  power  of  disposal  of 
the  property  is  included  in  the  very  sentence 
which  It  is  claimed  devises  an  absolute  es- 
tate. As  the  right  of  the  widow  to  dispose 
of  the  property  was  restricted  to  certain  pur- 
poses, and  not  absolute  and  unlimited,  it  must 
be  held  that  she  took  only  a  life  estate,  coupled 
with  the  right  to  dispose  of  It  only  for  the 
purposes  mentioned;  and,  upon  her  death,  so 
much  of  the  estate  as  remained  became  the 
property  of  Charles  Proctor,  subject  to  the 
charges  provided  In  the  will.  For  the  error 
of  the  district  court  in  holding  that  the  widow 
took  an  estate  absolute  in  fee,  the  case  must 
be  reversed. 
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■OTTUMWA  SAV.  BANK  v.  OITI  OF  OT- 

TUMWA. 

(Supreme  Court  of  Iowa.    May  29,  1895.) 

Taxation— EsBMpTioiis  — Review  on  AppbaI/— 

QCESTIOSS  NOT  RAISED  BeLOW. 

1.  Tie  atnoniit  paid  for  United  States  bonds 
purcbased  ont  of  the  general  assets  of  a  savings 
bank  should  be  deducted  from  its  taxable  assets. 

2.  Questions  not  of  a  jurisdiotional  charac- 
ter will  not  be  considered  when  presented  for  the 
first  time  in  the  appellate  conrt.    - 

Appeal  from  district  court,  Wapello  coun- 
ty;  W.  I.  Babb,  Judge. 

This  Is  a  proceeding  in  equity  for  the  cor- 
rection of  an  assessment  of  personal  property. 
There  vras  a  hearing  on  the  merits,  and  a  de- 
cree in  favor  of  the  plaintiff.  The  defendant 
appeals.     Affirmed. 

W.  W.  Epps,  for  appelant  W.  A.  Work, 
for  appellee. 

ROBINSON,  J.  The  plaintiff  Is  a  corpora- 
tion duly  organized  as  a  savings  bank  under 
the  laws  of  this  state,  and  has  a  paid-up 
<:apltal  stock  of  $50,000.  On  the  23d  day  of 
December,  1802,  it  purchased  bonds  of  the 
United  States  of  the  par  value  of  $25,000,  for 
which  it  paid  the  sum  of  $28,400.  AU  of 
them  were  retained  and  owned  by  It  until  the 
17th  day  of  the  next  June,  when  a  part, 
amounting  to  $11,350,  were  sold,  and  others 
were  disposed  of  from  time  to  time  until  the 
23d  day  (tf  the  next  October,  when  the  last 
of  them  were  sold.  In  March,  1803,  the  as- 
sessor of  the  dty  of  Ottumwa  assessed  the 
plaintiff  on  Its  capital  stock  In  the  sum  at 
^10,800,  or  at  the  i-ate  of  50  per  cent,  of  the 
par  value  of  the  stock,  after  deducting  there- 
from the  amount  paid  for  the  bonds.  In 
May,  1893,  the  city  council  of  the  city  of  Ot- 
tumwa, acting  as  a  board  of  equalization, 
raised  the  assessment  to  $25,000,  and  Includ- 
ed in  it  all  of  the  capital,  the  rate  of  as- 
sessment being  the  same  as  that  adopted  by 
the  assessor.  The  plaintiff  claims  that  the 
assessment  of  so  much  of  Its  capital  as  was 
invested  in  bonds  was  illegal,  and  asks  to 
have  the  assessment  reduced  to  the  amount 
fixed  by  the  assessor.  The  def«idant  claims 
that  the  bonds  were  not  purchased  in  good 
faith,  and  denies  that  any  part  of  the  capital 
of  the  plaintiff  is  exempt  on  account  of  them. 
The  district  court  found  that  the  assessment 
made  by  the  assessor  was  correct,  and  set 
aside  the  action  by  the  board  of  equalization 
In  raising  it 

1.  The  defendant  contends  that  the  alleged 
purchase  of  the  bonds  was  made  for  the 
purpose  of  evading  taxation,  and  with  the  In- 
teat  to  convert  them  into  money  before  the 
expiration  of  a  year;  that  the  purchase  was 
not  made  from  the  capital  stock  of  the  plain- 
tiff, but  from  the  general  fund,  which  in- 
cludes deposits  and  surplus.  It  was  held  In 
German  American  Sav.  Bank  v.  City  of  Bur- 
lington, 54  Iowa,  009,  7  N.  W.  105.  and  again 
In  Campbell  v.  City  of  Centerville,  69  Iowa, 


439,  29  N.  W.  590,  that  the  capital  of  banks 
invested  in  twnds  of  the  United  States  Is  bot 
BObject  to  taxation.  The  time  of  acquiring  the 
bonds  is  immaterial  If  they  are  owned  in  good 
faith  at  the  date  from  which  the  assessment 
is  to  be  computed.  It  Is  no  doubt  true  tfaat 
one  of  the  inducements  for  the  purchase  of 
such  bonds  Is  their  nontaxable  quality.  But 
that  is  an  element  of  value  which  investors 
may  properly  consider,  and  they  do  not  nec- 
essarily act  fraudulently  if  they  take  advan- 
tage of  It.  The  purchase  of  the  bonds  in 
question  appears  to  have  been  made  in  good 
fliith,  and  was  a  legitimate  investment  of  tlie 
capital  of  the  plaintiff.  They  were  not  sold 
until  it  was  compelled  to  dispose  of  them  by 
the  stringency  in  the  money  market  It  may 
be  true  that  the  money  actually  used  in  mak- 
ing the  purchase  was  received  from  deposit- 
ors, bnt  when  deposited  it  became  the  prop- 
erty of  the  plaintiff,  and  was  properly  treated 
as  a  part  of  its  capital,  although  subject  to 
its  liabilities.  Thus,  in  ascertaining  the 
amount  of  taxable  property  owned  by  the 
plaintiff,  the  money  paid  in  by  depcsitorB.  as 
well  as  the  bQIs  receivable  and  other  eviden- 
ces  of  debt  purchased  with  money  so  paid, 
would  be  counted  as  assets,  from  the  amount 
of  which  the  sum  owing  to  depositors  wonld 
be  deducted  as  debts.  Bnt,  as  the  bonds 
were  not  taxable,  they  were  properly  deduct- 
ed by  the  assessor  and  the  district  conrt  From 
the  taxable  assets. 

2.  A  statement  showing  the  financial  con- 
dition of  the  plaintiff  was  made  on  the  31st 
day  of  December,  1892.  It  would  not  be 
proper  for  us  to  determine  from  it  the  amonnt 
of  property  on  which  the  plaintiff  shonld 
have  been  assessed,  for  the  reason  that  no 
question  of  that  kind  is  raised  by  the  plead- 
ings nor  made  In  argument  It  is  true  thnt 
this  case  is  triable  de  novo,  but  we  cannot 
consider  questions  not  of  a  jurisdictional 
character,  presented  for  the  first  time  In  this 
court.  We  Incline  to  the  belief  that  the  as- 
sessment should  have  been  greater  than  It  is 
as  made  by  the  assessor  and  as  corrected  by 
the  district  court  The  statement  referred  to 
shows  that  on  the  last  day  of  December, 
1892,  the  plaintiff  had  in  its  possession  un- 
divided profits  to  the  amount  of  $9,478,  and 
tliey  were  taxable.  Iowa  State  Sav.  Bank  t. 
City  Council  of  Burlington  (Iowa)  01  N.  W. 
851.  But  the  pleadings  and  the  evidence  sat- 
isfy us  that  the  entire  controversy  Iiefore 
the  board  of  equalization  and  In  the  district 
court  was  in  regard  to  the  taxability  of  the 
bonds,  and  that  the  claim  that  tike  nndlvlded 
profits  were  taxable  Is  made  toe  tlie  Brst 
time  In  argument  In  this  court  No  attempt 
was  made  to  show  the  amount  of  the  undi- 
vided profits  in  the  possession  of  the  plain- 
tiff on  the  Ist  day  of  January,  1803.  It  is 
said  of  the  statement  to  which  we  have  re- 
ferred that  it  was  made  and  published  at  the 
close  of  business  on  the  last  day  of  Decem- 
ber, 1802,  and  we  may  infer  that  the  profits 
were  undivided  on   the   next  day;    but  it 
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■would  have  been  easy  to  show  the  fact  by 
direct  evidence,  and,  had  It  been  regarded  as 
material,  It  would  donbtlesa  have  been  done. 
That  no  question  In  regard  to  the  profits  was 
made  In  the  district  eonrt  appears  to  us  to 
be  clear.  While  It  must  be  regretted  if  th« 
plaintiff  escape  Its  Just  share  of  taxation, 
yet  we  cannot  Ignore  the  well-known  rules 
of  practice  which  require  that  qnestlons  of 
fact  be  presented  for  the  consideration  of  the 
trial  court  before  they  can  be  reviewed  by 
us.  The  Jurisdiction  of  this  court  Is  appel- 
late, and  not  original.  In  such  cases  as  this. 
We  conclude  that  on  the  Issues  presented  tne 
decree  of  the  district  court  was  right,  and  it 
is  affirmed. 


DEACON  T.  CENTRAL  IOWA  INV.  CO. 

et  al. 

(Supreme  Court  of  Iowa.    May  29,  1895.) 

Tender— PATnaiiT  isto  Court— Qoietino  Title 
— Costs. 

1.  To  abate  Intef^st  from  the  time  of  a  ten- 
der of  the  prinoipal  and  interest  due,  the  tender 
must  be  kept  good  by  bringing  the  money  into 
court  as  offered. 

2.  A  contract  for  the  sale  of  lots  belonging  to 
plaintiff's  assignor  stipulated  that,  on  the  payment 
of  a  fixed  sum,  any  one  or  more  lots  were  to  be 
conveyed  to  such  person  aa  the  purchaser  might 
direct.  The  purchaser  accordingly  gave  an  order 
to  Y.  for  a  number  of  lots,  and  plaintiff  accepted 
the  order.  Afterwards  Y.  offered  to  pay  for  the 
lots,  which  offer  was  refused.  Y.  conveyed  her 
interest  in  the  lots  to  G..  who  conveyed  to  defend- 
ant. Plaintiff  asked  that  the  alleged  clouds  n^on 
the  title  be  removed,  and  for  a  decree  quieting 
title  in  her.  Hdd.  that  the  action  was  one  to 
quiet  title,  within  the  meaning  of  Code,  i  3275, 
providing  that  in  such  an  action.  If  defendant  ap- 
pear and  disclaim  all  title  adverse  to  plaintiff, 
be  shall  recover  coats 

Appeal  from  district  court,  Linn  county; 
3.  D.  Giffln,  Judge. 

Action  In  equity  to  remove  alleged  clouds 
from  the  title  to  certain  real  estate,  and  to 
quiet  the  title  thereto  in  the  plaintiff.  Is- 
sues were  Joined,  trial  had,  and  decree  en- 
tered as  hereinafter  stated.  The  Central 
Iowa  Investment  Company  and  W.  S.  Ulch- 
mo&d  appeaL 

Rlckel  &  Crocker  and  John  A.  Reed,  for 
appellants.  C.  J.  Deacon  and  William  Mol- 
Un,  for  appellee. 

GIVEN,  C.  J.  1.  Appellant  Richmond's 
only  complaint  against  the  decree  entered 
In  this  case  is  that  the  costs  were  taxed  to 
bim.  and  the  only  complaint  made  by  the 
other  appellant  is  that  it  was  decreed  to  pay 
Interest  for  a  longer  period  than  should 
Have  been  adjudged  against  it  There  Is  but 
little  dispute  as  to  the  facts,  and  we  will 
state  sufficient  of  them  for  a  correct  under- 
standing of  the  two  questions  presented  on 
tbis  appeal.  B.  L.  Mansfield,  now  deceased, 
was  the  owner  of  all  the  lots  in  Richmond's 
Fifth  addition  to  the  city  of  Cedar  Rapids. 
On  the  IStli  day  of  Decembo-,  1886,  Mans- 
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field  and  wife  and  defendant  Richmond  en- 
tered into  a  written  contract  whereby,  in 
consideration  of  $8,000,  Mansfield  agreed  to 
sell  and  convey  to  Richmond  all  of  said  lots, 
being  62  in  -number.  Richmond  agreed  to 
pay  all  expenses  of  platting  and  recording, 
to  mark  ont  and  grade  the  streets,  use  bis 
best  endeavors  to  advertise  and  sell  dty 
lots,  and  to  pay  all  taxes  thereon  falling  due 
after  said  date.  He  also  agreed  to  pay 
$8,000.  as  follows:  $000  In  hand;  $500  April 
1,  1887,  with  interest  at  8  percent.;  and  the 
remaining  $7,000,  with  Interest  at  8  per 
cent.,  as  follows:  "One  hundred  and  thirty- 
four  and  62/100  dollars,  together  with  Inter- 
est on  said  amount  from  the  date  of  this 
contract,  at  eight  per  cent  whenever  be 
shall  sell  one  of  said  lots,  it  being  under- 
stood and  agreed,  however,  that  said  entire 
$7,000  and  Interest  shall  be  paid  within  five 
years  frMn  the  date  of  this  contract;  it  be- 
ing further  understood  and  agreed  that  in- 
terest shall  become  due  annually  from  the 
date  of  this  contract  on  all  unpaid  purchase 
money  at  eight  per  cent,  per  annum,  and 
shall  be  paid  to  said  E.  L.  Mansfield,  wheth- 
er said  lots  are  sold  or  not."  It  Is  further 
stipulated  that  If  Richmond  fall  to  pay  ns 
above  agreed,  he  is  to  forfeit  to  Mansfield 
said  $1,000,  the  two  payments,  and  all  right 
to  all  lots  then  nnsold,  and  any  sums  ex- 
pended by  bim  in  platting,  recording,  ad- 
vertising, selling,  or  Improving  said  lots. 
Said  Mansfield  agreed,  upon  payment  as 
above  stipulated,  to  convey  said  lots  to  said 
Richmond,  "or  to  such  persons  as  he  shall 
direct,  by  warranty  deed,  free  and  clear  of 
all  Incumbrances,  at  such  times  as  said  Rich- 
mond shall  desire,  it  being  understood  that 
no  such  deeds  are  to  be  made  until  after  the 
payment  of  the  $1,000  first  falling  due  un- 
der this  contract"  It  is  further  provided 
that  "said  Richmond  has  the  option  to  pay 
all  of  said  purchase  money  with  interest 
and  all  expenses,  etc.,  above  enumerated,  at 
any  time  within  said  five  years,  and  shall 
become  entitled  to  a  deed  for  all  said  prop- 
erty." All  title  and  interest  of  the  estate  of 
E.  L.  Mansfield,  deceased,  in  said  lots  and 
said  contract,  was  conveyed  and  assigned  to 
the  plaintiff  on  the  16th  day  of  June,  1888. 
On  the  25th  day  of  July,  1888.  W.  S.  Rich- 
mond gave  to  defendant  E.  M.  Rogers 
Young  an  order  In  writing,  addressed  to  the 
plaintiff,  as  follows:  "I  have  this  day  sold 
to  E.  M.  Rogers  Young  the  following  lots 
[describing  certain  11  of  said  lots],  being  a 
portion  of  the  land  contracted  with  E.  L. 
Mansfield  by  me,  and  the  title  of  which 
claim  rests  in  you,  subject  to  a  certain  con- 
tract with  me.  I  hereby  release  you  from 
said  contract,  providing  yon  make  a  deed 
to  said  E.  M.  Rogers  Young;  and  I  hereby 
authorize  yon  to  make  deed  for  one  or  more 
of  said  lots  upon  the  order  of  E.  M.  Rogers 
Young  to  her,  or  to  her  order,  by  the  pay- 
ment of  the  sum  of  $134.62  each  for  said 
lots,  with  eight  per  cent  interest  from,  Dee. 
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18,  1887."  Plaintiff  ac<?epted  said  order  as 
follows:  "I  hereby  accept  the  above  order, 
and  will  make  deed  for  one  or  more  lots, 
named  above,  to  E.  M.  Rogers  Young  on 
payment  of  $134.62  for  each  lot,  with  eight 
per  cent  Interest  on  the  same  from  Dec. 
18,  1887,"— signed  by  the  plainOff.  On  the 
18th  day  of  December,  1888,  said  Toung 
tendered  to  the  plaintiff  $118.50,  as  Interest 
due  on  all  said  lots  described  In  said  order. 
This  tender  was  refused,  and  said  Toung 
subsequently  offered  to  pay  the  interest  and 
a  portion  of  the  principal  due  for  the  re- 
lease of  certain  of  said  lots,  which  offer  was 
also  refused.  On  the  4th  of  May.  1889,  the 
plaintiff  indorsed  upon  said  contract  as  fol- 
lows: "The  within  contract  forfeited  and 
canceled  for  nonpayment  of  Interest  and 
taxes,  this  May  4,  1889."  On  March  7, 1880, 
said  Young  conveyed  her  interest  in  said  11 
lots  to  C  G.  Green;  and  on  August- 30,  1892, 
said  Green  conveyed  the  same  to  the  de- 
fendant the  Central  Iowa  Investment  Com- 
pany. On  October  10,  1892,  Green  executed 
a  second  conveyance  to  said  company  to  cor- 
rect an  error  in  the  description  of  the  lots 
In  the  former  deed. 

The  principal  contention  on  the  trial  was 
whether,  under  the  contract  and  said  order 
and  acceptance,  the  plaintiff  was  entitled  to 
payment  in  full  of  the  interest  due  under 
the  contract  before  making  conveyances  of 
any  one  or  more  of  the  lots,  or  whether  she 
was  bound  to  make  such  conveyance  upon 
payment  of  the  price  agreed  for  each  lot, 
$134.62,  with  the  interest  on  that  sum.  The 
court  found  that  the  appellant  company  is 
entitled  to  purchase  nine  lots  described  by 
paying  to  plaintiff,  within  30  days  from 
that  date  (July  16,  1893),  the  sum  of  $1,- 
850.93,  being  $134.62  per  lot,  with  interest 
from  Decemb»  18,  1887,  with  the  addition 
of  $48.70,  taxes  paid  by  the  plaintiff,  and  in- 
terest thereon.  Decree  was  entered  quiet- 
ing and  confirming  title  In  the  plaintiff,  sub- 
ject to  the  right  of  the  appellant  company 
to  purchase  said  nine  lots  by  depositing  with 
the  clerk,  for  the  use  of  plaintiff,  said  sums, 
aggregating  $1,809.63,  within  30  days;  and 
that,  on  failure  so  to  do,  all  right  and  inter- 
est of  said  appellant  should  cease  and  de- 
termine. It  will  be  observed  that  the  court 
held  that  plaintiff  was  not  entitled  to  de- 
mand payment  in  full  of  interest  due  under 
the  contract  as  a  condition  precedent  to  the 
execution  of  deeds  for  particular  lots,  thus 
sustaining  the  contention  of  appellant  on 
that  subject  As  neither  party  complains  of 
that  ruling,  that  question  is  not  t>efore  us  for 
review. 

The  single  contention  of  the  appellant 
company  is  that  the  court  decreed  it  to  pay 
Interest  on  the  $1,850.93,  the  agreed  value 
of  the  nine  lots,  from  December  18,  1887. 
The  contention  is  that  by  said  tender  made 
on  the  18th  day  of  December,  1888,  by  the 
defendant  Young  to  the  plaintiff,  of  the 
agreed  price  per  lot,  with  the  interest  there- 


on, and  the  plaintiffs  refusal  to  receive  the 
same,  she  Is  not  entitled  to  recover  interest 
since  the  date  of  said  tender.  While  It  is 
true  the  tender  was  of  a  sufficient  sum,  and 
was  rejected,  it  does  not  appear  that  the  ap- 
pellant company  kept  said  tender  good  by 
bringing  the  same  into  court,  as  offered  in 
its  cross  petition.  As  is  said  by  the  appel- 
lant, the  decree  is  not  based  upon  the  claim 
made  In  the  plaintiff's  petition,  but  upon  tbe 
cross  petition.  We  think  the  record  fails  to 
show  that  api>eliant  kept  its  tender  good,  so 
as  to  be  entitled  to  an  abatement  of  interest 
from  the  time  of  the  tender. 

2.  The  appellant  W.  S.  Richmond  an- 
swered plaintiff's  petition,  disclaiming  any 
right,  title,  or  interest  in  and  to  tbe  property 
described  since  the  25th  day  of  July,  ISSS. 
the  day  upon  which  he  executed  said  writ- 
ten order  to  the  defendant  Young.  The  only 
complaint  that  appellant  Richmond  makes 
against  the  decree  Is  that  he  was  adjudged 
to  pay  costs.  He  contends  that  this  Is  an 
action  under  the  Code  to  quiet  title,  and 
that,  under  the  provisions  of  section  3275  of 
the  Code,  he,  having  appeared  and  disclaim- 
ed all  right  and  title.  Is  entitled  to  recover 
his  costs,  instead  of  being  taxed  with  the 
costs  of  tbe  action.  Said  section  is  as  fol- 
lows: "If  tbe  defendant  shall  appear  and 
disclaim  all  right  and  title  adverse  to  tbe 
plaintiff  he  shall  recover  his  costs.  In  all 
other  cases  the  costs  shall  be  In  the  discre- 
tion of  the  court"  Plaintiff  contends  that 
this  is  not  an  action  under  the  Code  to  quiet 
title;  that  the  title  of  the  plaintiff  is  undis- 
puted; and  that  the  action  is  to  remove 
clouds  from  that  title  placed  thereon  by  tbe 
action  of  the  defendant  Richmond.  While 
It  is  true  the  plaintiff  asked  that  alleged 
clouds  upon  bar  title  be  removed,  she  at 
the  same  time  asked  decree  quieting  in  her 
the  title  to  said  lots,  and  barring  the  defend- 
ants from  claiming  any  title,  right,  or  inters 
est  therein.  We  think,  upon  view  of  the 
whole  record,  that  It  is  an  action  under  tbe 
Code  to  quiet  title,  and  that  the  defendant 
Richmond,  having  disclaimed  as  he  did. 
should  not  be  charged  with  the  costs  of  this 
action.  The  decree  of  the  district  court  is 
affirmed  upon  the  appeal  of  the  defendant 
company,  and  modified  on  the  appeal  of  tbe 
defendant  Richmond,  so  far  as  to  enter  Judg- 
ment for  the  costs  of  the  action  against  the 
plaintiff.     Modified  and  affirmed. 


YOUNGERMAN  v.  LONG. 
(Supreme  Court  of  Iowa.    May  29,  1895.) 

CODNTSBCLIIM— RiOET    AlRISIMO  AITSR  SCIT 

Bbouoht. 
A  landlord,  in  an  action  for  rent,  sued  oat 
an  attachment,  and,  upon  its  being  qnaidied,  filed 
an  amended  petition  in  equity  for  the  foredosore 
of  the  lien  under  the  lease,  as  a  mortgage.  Bdi, 
that  the  filing  of  tbe  amended  petition  was  imt 
the  beginning  of  a  new  action,  hence  daniaci** 
caused  to  def^idant  by  the  attachment  conld  bm 
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be  pleaded  as  a  counterclaim,  as  the^  were  not 
an  existtaig  cause  of  action  at  the  time  of  the 
commencement  of  the  suit,  as  required  by  Code, 
I  2659. 

Appeal  from  district  court,  Polk  county; 
C.  P.  Holmes,  Judge. 

Suit  in  equity  to  recover  rent,  and  to  fore- 
close a  lien  upon  certain  property  created 
by  a  lease  executed  by  plaintlfC  to  defendant 
for  certain  office  rooms  In  a  building  in  the 
city  of  Des  Moines.  The  district  court  sus- 
tained a  demurrer  to  a  counterclaim  inter- 
posed by  defendant,  and  defendant  appeals. 
Affirmed. 

Bishop  &  Wllcoxen,  for  appellant.  Crom. 
Bowen,  for  appellee. 

DEEMBR,  3  The  action  was  originally 
commenced  as  one  at  law,  to  recover  of  de- 
fendant the  rent  reserved  for  a  certain  room 
in  an  office  block  in  the  city  of  Des  Moines 
by  a  written  contract  of  lease  entered  into 
between  the  parties  on  December  1,  1891. 
The  lease  provided,  among  other  things,  that 
plalntifT  should  have  a  lien  upon  all  property 
of  the  defendant  used  or  kept  upon  the  prem- 
ises, whether  the  same  Is  exempt  or  not, 
for  the  rent  due,  or  to  become  due,  for  the 
entire  term  of  the  lease.  In  the  action, 
plaintiff  asked  a  landl<Mrd'8  writ  of  attach- 
ment against  all  the  property  of  defendant 
used  or  kept  upon  the  leased  premises, 
whether  exempt  from  execution  or  not,  and 
made  the  usual  affidavit  that  tbe  action  was 
commenced  for  rent  accrued  within  one  year, 
for  the  premises,  describing  them.  Au  at- 
tachment accordingly  Issued,  which  was  lev- 
led  upon  the  property  of  defendant  used 
upon  the  leased  premises.  Defendant  ap- 
peared to  the  suit,  and  filed  a  motion  to 
quash  the  writ  and  to  release  the  attached 
property,  because  the  property  was  exempt 
to  him,  and  because  plaintiff  had  not  pur- 
sued tbe  proper  remedy  to  enforce  his  lien, 
If  any  he  had,  upon  the  property.  This  mo- 
tion was  sustained  on  December  2,  1892,  and 
the  property  was  rdeased  from  tbe  attach- 
ment. Therenpen  plaintiff  filed  an  amend- 
ment to  his  petition,  praying  the  forclosure 
of  the  lien  created  by  the  contract  of  lease, 
as  a  mortgage;  and  the  cause  was,  upon 
plaintiff's  motion,  transferred  to  the  equity 
calendar  for  trial,  against  the  objections  ot 
the  defendant  On  the  3d  day  of  January, 
1893,  defendant  filed  an  answw  and  coun- 
terclaim, in  which  he  admitted  the  execution 
of  the  lease,  and  his  Indebtedness  thereun- 
der, and  further  pleaded  a  counterclaim  for 
damages  done  blm  by  the  alleged  wrongful 
suing  out  of  tbe  writ  of  attachment.  This 
counterclaim,  as  we  nndenftand  It,  is  based 
upon  tbe  alleged  wrongful  and  malicious  su- 
ing out  of  the  writ  of  attachment,  and  Is  in 
tbe  nature  of  an  action  for  malicious  prose- 
cution. The  plaintiff  demurred  to  this  coun- 
terclaim upon  several  grounds,  the  substance 
of  which  was  tbat  It  conld  not  be  pleaded 
in  this  suit,   because  the  cause  of  action 


therein  stated  had  not  accrued  at  tbe  time 
of  the  commencement  of  tbe  action,  and  Is 
not  connected  with  the  subject  of  the  ac- 
tion; because  It  Is  admitted  that  plaintiff 
held  a  lien  upon  the  property  at  the  time  of 
the  commencement  of  the  suit;  because  the 
counterclaim,  if  it  be  for  trespass,  pleads  a 
cause  of  action  against  tbe  sheriff,  and  not 
the  plaintiff;  and  because  tbe  pleading,  If  It 
be  for  malicious  prosecution,  does  not  set 
forth  a  cause  of  action,  because  tbe  original 
action  was  not  determined  at  the  time  the 
counterclaim  was  filed.  This  demurrer  was 
sustained,  and  the  appeal  is  from  this  ruling. 
The  counterclaim  is  in  one  count,  and,  if  it 
charges  anything,  it  is  tbat  plaintiff  wrong- 
fully and  maliciously  sued  out  the  writ  of 
attachment  against  the  property  of  defend- 
ant, to  his  damage.  It  Is,  then,  an  action 
by  defendant  against  plaintiff  for  malicious 
prosecution.  And  the  question  presented  Is, 
can  it  be  pleaded  as  a  counterclaim  in  tbe 
main  suit? 

C!ode,  i  2669,  omitting  Immaterial  matters, 
provides:  "Eacb  counterclaim  must  be 
♦  *  *  (3)  Any  new  matter  constituting 
a  cause  of  action  in  favor  -  of  defend- 
ant, •  ♦  ♦  against  the  plaintiff,  •  •  • 
and  which  the  defendant  might  have  brought 
when  suit  was  commenced  or  which  was 
then  held,  either  matured  or  not.  If  matiured 
when  so  plead."  This  Is  the  only  statute 
authorizing  such  a  claim  as  tbe  one  Inter- 
posed. And  tbe  questions  which  arise  are: 
Might  the  defendant  have  brought  suit  upon 
the  matter  set  forth  in  bis  answer  at  tbe 
time  this  action  was  commenced?  Or  was 
the  cause  of  action  then  held  by  defendant 
either  as  a  matured  or  immatured  claim? 

It  Is  clear  tbat  unless  it  be  held  that  plain- 
tiff waived  and  abandoned  his  original  cause 
of  action  by  filing  the  amended  petition,  and 
motion  to  transfer  to  the  equity  docket,  the 
counterclaim  was  not  properly  pleadable. 
We  do  not  think  the  filing  of  tbe  amendment 
had  this  effect.  The  action  was  originally 
to  recover  the  rent  due  from  defendant,  and 
to  establish  and  enforce  a  lien  against  his 
property  to  satisfy  the  amount  found  due. 
True,  plaintiff  prayed  for  a  landlord's  writ 
of  attachment,  which  was  accordingly  Issued, 
and  afterwards  quashed,  and  the  property 
released,  because  tbe  proper  remedy  was  not 
adopted.  But  plaintiff  thereupon,  without 
setting  forth  any  new  facts,  simply  amended 
tbe  prayer  of  his  petition,  and  asked  the  en- 
forcement of  his  lien  In  equity.  This  was 
not  the  commencement  of  a  new  action,  nor 
tbe  abandonment  of  the  old.  It  may  be  that, 
as  plaintiff  did  not  appeal  from  the  order 
releasing  the  attached  property,  it  ought  to 
be  held  that  he  abandoned  tbe  attachment, 
or  that  he  can  no  longer  insist  upon  it.  Yet 
the  attachment  was  a  mere  incident  to  this 
suit.  It  could  not  exist  Independent  of  the 
main  action.  It  was  long  ago  held  In  this 
state  that  It  is  not  necessary  to  sue  out  an 
attachment    to    enforce   a    landlord's    lien 
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Bartlett  y.  Gaines,  .11  Iowa,  95.  Hence  th« 
plaintiff  did  not  abandon  his  cause  of  action, 
which  was  to  recover  the  rent  reserved, 
and  to  establish  a  lien  upon  the  defendant's 
property,  simply  because  he  filed  an  amend- 
ment to  his  petition,  asking  the  enforce- 
ment of  his  Hen  in  equity.  It  follows,  there- 
fore, that  defendant's  cause  of  action,  wheth- 
er It  be  for  malicious  prosecution,  or  in  tres- 
pass, against  plaintiff  and  the  officer  levy- 
ing the  writ,  was  not  held  at  the  time  this 
action  was  commenced,  but  came  into  exist- 
ence contemporaneously  with  it 

This  holding  renders  a  determination  of 
the  question  as  to  whether  an  action  will  lie 
for  maliciously  suing  out  a  writ  of  attach- 
ment before  the  main  action  is  fully  deter- 
mined unnecessary.  That  it  will  Is  exceed- 
ingly doubtful,  in  view  of  what  Is  said  in 
Branch  of  State  Bank  t.  Morris,  13  Iowa, 
13C.  But,  whatever  may  be  the  true  rule 
In  this  respect,  it  is  clear  that  such  action 
cannot  be  interposed  as  a  counterclaiin  in 
the  main  suit.  The  Judgment  and  order  of 
the  district  court  are  affirmed. 


ARCnO   KING  REFRIGERATOR   CO.  v. 
KELLY  et  al. 
(Supreme  Court  of  Iowa.    May  29,  1895.) 
New  Trial— DisCRBTiOK  of  CotnT. 
An  order  of  the  trial  court,  made  on  its 
own  motion,  setting  aside  a  'verdict  as  beinr  con- 
trary to  evidence,  and  ordering  a  new  trial,  will 
not  be  disturbed  unless  there  has  lieen  a  clear 
abuse  of  discretion. 

Appeal  from  district  court.  Cedar  county; 
J.  H.  Preston,  Judge. 

Action  at  law  to  recover  a  balance  alleged 
to  be  due  upon  advancements  of  money 
made  by  plaintiff  to  defendants,  and  for 
freight  paid  and  commissions  upon  four  car 
loads  of  eggs  shipped  by  defendants  to  plain- 
tiff. There  was  a  trial  by  Jury,  and  a  ver- 
dict tor  the  defendants  for  $1.  The  verdict 
was  set  aside,  and  a  new  trial  granted,  and 
defendants  appeal.     Affirmed. 

Wolf  8c  Hanley,  for  appellants.  Wheeler 
&  Mofflt  and  R.  G.  Cousins,  for  appellee. 

ROTHROCK,  J.  1.  In  the  years  1891  and 
1892  the  plaintiff  was  the  proprietor  of  a 
cold-storage  plant  at  a  small  village  named 
Linfleld,  in  the  state  of  Pennsylvania.  Its 
business  was  that  of  storing  butter,  eggs, 
cheese,  and  dried  fruits,  and  keeping  the 
same  in  such  a  temperature  as  to  preserve 
them  from  spoiling  or  depreciating  in  yalu« 
by  reason  of  heat.  It  advanced  money  and 
paid  freight  and  commissions  on  consign- 
ments to  It.  In  the  months  of  May  and 
Jiuie,  1891,  the  defendants  shipped  from  Tip- 
ton, in  this  state,  to  the  plaintiff,  four  car 
loads  of  eggs,  and  the  same  were  received 
by  the  plaintiff  and  placed  in  storage.  Some 
of  the  eggs  ware  sold  In  the  months  of  No- 
vember and  December,  1S91,  but  the  greater 


part  remained  unsold  until  January  and 
February,  1892,  the  last  sale  being  on  the 
9th  of  February.  The  plaintiff  made  ad- 
vancements from  time  to  time  to  the  de- 
fendants, and  paid  freight  and  commisBions, 
so  that,  when  all  of  the  eggs  were  sold,  the 
proceeds  of  the  sales  were  lees  than  the 
money  advanced,  freight  commissions  paid 
and  interest,  by  some  $2,500.  This  suit  was 
commenced  to  recover  that  sum.  The  de- 
fendants answered,  in  substance,  that  the 
eggs,  when  received  by  plaintiff,  were  fresh 
and  in  flrst-class  condition,  and  that  plain- 
tiff failed  to  store  and  properly  keep  the 
same,  so  that  many  of  them  were  lost  or 
spoiled,  and  part  of  them  were  sold  as  No. 
2  eggs,  and  at  a  much  less  price  than  they 
would  have  sold  for  If  properly  stmed  and 
kept,  and  that  if  plaintiff  had  properly  cared 
for  and  stored  said  eggs,  and  sold  the  same 
when  it  should  have  done  so,  there  would 
have  been  a  balance  of  about  92,500  due  to 
the  defendants,  for  which  amount  tbey 
claimed  Judgment  against  the  plaintltt.  The 
plaintiff  by  a  reply  averred  that  the  eggs 
were  shipped  by  plaintiff  to  commission  mer- 
chants, and  sold  when  ordered  to  do  so  by 
the  defendants. 

2.  The  parties  appear  to  be  at  variance  oo 
two  questions  of  fa«t;  one  is  whether  the 
eggs  became  damaged  and  qwiled  because 
the  plaintiff  negligently  cared  for  them,  and 
whether  they  should  have  shipped  them  to 
commission  merchants  and  sold  them  be- 
fore they  did.  It  is  apparent  from  the  acts 
of  the  parties  that,  when  the  eggs  -were 
placed  in  storage,  they  were  not  to  be  sold 
Immediately.  And  we  think  it  quite  plainly 
appears  that  the  defendants  were  to  direct 
when  the  eggs  should  be  sold.  As  we  read 
this  evidence  as  abstracted,  it  ajppears  to  us 
there  is  a  conflict  in  the  evidence  upon  the 
question  as  to  the  condition  of  the  eggs  'wfaen 
they  were  stored,  and  also  whether  the  eggs 
were  sold  as  soon  as  tb^  should  have  been 
after  the  defendants  ordered  them  to  lie 
sold.  The  court  Instructed  the  Jury  on  tbe-tv 
questions  of  fact,  and  directed  them  as  to 
the  manner  in  which  they  should  arrive  at  a 
verdict,  whether  for  the  plaintiff  or  tbe  de- 
fendants. The  court  set  aside  the  verdict 
on  its  ovrn  motion,  as  being  contrary  to  the 
evidence  and  the  iuBtractions  of  the  court. 
This  the  court  may  do  for  error  committed 
by  the  Jury  which  Is  apparent.  Allen  v. 
Wheeler,  54  Iowa,  631,  T  N.  W.  111.  It  is 
well  understood  that  the  setting  aside  of  a 
verdict  and  ordering  a  new  trial  Is  a  matter 
within  the  discretion  of  tit*  court,  and  that 
this  court  does  not  Interfere  with  sucli  an 
order  unless  it  appears  that  there  has  been  a 
clear  case  of  abuse  of  legal  discretion.  We 
do  not  think  that  the  facts  are  such  In  this 
case  as  to  warrant  us  in  a  reversal.  As  w« 
have  said,  as  shown  by  the  abstract  there 
appears  to  be  a  conflict  In  the  evidence,  but 
we  have  nothing  but  the  printed  testimony 
of  the  witnesses,  and  it  may  be  that  titer* 
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was  aomethlng  In  tbe  appearance  of  the 
witnesses  aa  they  testified  -which  authorized 
tbe  learned  district  judge  to  conclude  that 
tliei-e  was  no  snch  a  conflict  aa  would  au- 
thorize a  verdict  for  the  defendants.  The 
Judgment  of  the  district  court  Is  affirmed. 


WILMERING  V.  WESTERN  UNION  TBL. 
CO. 
(Suprem*  Court  of  Iowa.    Mar  29.  1895.) 
Appbal— UeviBW  or  £vidsncb. 
When  appellant  fails  to  deny  an  alleca* 
tloD  by  appellee  that  the  abstract  and  amend- 
ment do  not  contain  all  the  evidence,  questions  In- 
Tolving  a  ctwslderation  of  dte  testimony  cannot 
be  contend.    Turner  v.  Steaa  Co.  (Iowa)  61 
N.  W.  415.  fdlowed. 

Appeai  from  district  court,  Louiaa  county; 
O.  Uyan,  Jadge. 

Action  at  btw  to  recover  damages  tat  fail- 
ore  to  traBomlt  a  telegraphic  dispatch.  The 
court  below  directed  a  verdict  for  defendant, 
and  the  plaintiff  appeals.     Aflirmed. 

F.  M.  Molsberry  and  C.  A.  Carpentw,  for 
appellant.  Blake  &  Blake  and  Cummins  & 
Wright,  for  app^ee. 

DJSEMER,  J.  We  cannot  dispose  of  this 
case  on  its  merits  on  account  of  tbe  condi- 
tloa  of  the  record.  Tbe  appellant's  abstract 
contains  tbe  f(dlowlng  cerUflcate  and  state- 
ment: "Tbe  foregoing  pages  contain  a  true, 
correct,  and  complete  abstract  of  tlie  proceed- 
ings Itad  In  the  above-entitled  cause  before 
the  district  court  of  Louisa  county,  Iowa, 
and  whldi  are  matolal  to  a  determination  of 
the  qusBtlons  involved,  and  wUch  were  tried 
b<>fore  said  court,  tog^her  with  pleadings, 
rulings  of  the  court  on  all  questions,  objec- 
tions and  exceptlcms  thereto  by  counsel,  to- 
gether with  the  evidence  and  motions  made 
to  tbe  shorthand  reporter,  and  which  was 
made  of  record,  and  now  appears  of  record  in 
tbe  district  court  of  Louisa  cosnty,  Iowa." 
Appellee  filed  an  amended  abstract,  suggest- 
ing certain  errors  and  Inaccuracies,  and  ex- 
pressly states  that  by  this  amendment  it 
does  not  intend  to  state  that  the  original  ab- 
stract, with  tbe  amendment,  contains  all  tbe 
evidence  otCered  or  Introduced  on  the  trial, 
and  eq>ressly  denies  that  the  abstract  and 
the  amendment  do  contain  all  the  evidence 
ofTered  on  tbe  trial  of  the  case,  and  further 
states  that  it  does  not  waive  its  right  to  in- 
sist that  all  the  evidence  offered  upon  the 
trial  is  not  contained  in  tbe  record  before 
us.  To  this  no  response  has  been  made  by 
appellant  It  is  doubtful,  to  say  tbe  least, 
wbether  appellant's  abstract  snfQclently 
states  that  it  contains  all  the  evidence  intro- 
duced upon  tbe  trial.  McCoy  v.  Emigrant 
Co.,  76  Iowa,  720,  30  N.  W.  703;  Lelber  v. 
Kallroad  Co.,  84  Iowa,  97,  50  N.  W.  547;  In 
re  Holderbaum,  82  Iowa,  69.  47  N.  W.  898. 
But,  however  this  may  be,  the  appellee  has 
denied  that  the  two  abstracts,  taken  together, 


present  all  the  evidence,  and  this  statement 
Is  in  no  manner  controverted  by  appellant 
As  tbe  questlonB  discussed  by  connsel  in- 
volve a  consideration  of  the  testimony  ad- 
duced, we  cannot  consider  them.  Uoode  v. 
Steams,  82  Iowa,  709,  47  N.  W.  893;  Turner 
V.  Steam  Co.  aowa)  61  N.  W.  415.  The  Judg- 
ment Is  affirmed. 


NEWCOM  V.  DUBOIS  et  al. 
(Supreme  Court  of  Iowa.    May  20,  1805.) 

JtJDQHXST  ON  DbMUKHSK — TlHX   Of  EnTBT  —  AO- 

tio»  ok  notk — asawer — motiok  to 
Max(  Mobi  Specific. 

1.  Code,  {  2040,  provides  that  a  demnrrer 
snspende  the  necessity  of  filing  any  other  {head- 
ing nntil  noon  on  the  day  after  its  determination. 
Beld,  that  it  was  error  to  enter  judgment  on  the 
same  day  on  which  a  demurrer  was  sustained 
where  it  did  not  appear  that  appellant  consented 
thereto. 

2.  In  an  action  on  a  note  given  for  the  pur- 
dmse  price  of  an  animal,  tbe  answer  set  up  that 
the  aumai  iriien  purchased  was  lame,  that  the 
note  wag  to  be  returned  if  it  failed  to  get  well 
under  j^per  treatment,  and  that  it  did  not  get 
well,  add,  that  it  was  error  to  sustain  a  mo- 
tion to  make  the  answer  more  speciSe  showing 
tiie  medical  tieatment  given  to  the  animal. 

3.  In  an  action  on  a  note,  an  answer  alleg- 
ing that  the  note  in  suit  and  another  were  given 
as  the  purdiase  price  of  a  lame  animal,  tliat  they 
were  to  be  returned  if  the  animal  did  not  get 
well,  ttiat  the  lameness  continued,  and  by  com- 
promise one  of  the  notes  was  returned,  and  it  was 
agreed  that  tlie  other  should  be  returned  if  the 
animal  failed  to  get  wdl  under  iiroper  treatment, 
and  that  it  did  not  do  so,  sets  np  a  good  defense. 

Appeal  from  district  court,  Crawford  coun- 
ty;  G.  D.  Goldsmith,  Jndge. 

Action  to  recover  for  money  paid  by  the 
Irialntlff  in  satisfaction  of  a  promissory  note 
which  defendants  executed  to  tbe  plaintiff, 
and  which  the  plaintiff  indoi-sed  to  tbe  Craw- 
ford Coimty  State  Bank,  and  was  compelled 
to  pay  tbe  same.  The  defendants  answered 
by  averring  defensive  matter  and  a  coun- 
terclaim at  great  length,  and  tbe  plaintiff 
moved  to  strike  part  of  the  answer,  and  to 
make  other  parts  more  specific.  The  motion 
was  sustained,  whereupon  tbe  defendants 
amended  tlie  answer  and  counterclaim.  A 
demurrer  to  tbe  answer  and  counterclaim  was 
sustained,  to  >rbich  ruling  tbe  defendants 
excepted,  and  on  tbe  same  day  the  court 
rendered  Judgment  for  tbe  plaintiff  on  tho 
pleadings,  to  which  tbe  defendants  except- 
ed, and  api>eol.    Reversed. 

Shaw  &  Kuehnle.  for  appellants.  E.  K. 
Burch,  for  appellee. 

ROTHROCK,  J.  1.  The  Judgment  must  be 
reversed,  if  for  no  other  reason,  because  the 
coui-t  erred  in  rendering  a  judgment  on  tbe 
same  day  on  which  tbe  demurrer  was  sus- 
tained. Code,  i  2640.  It  is  true  that  tbe  de- 
fendants might  tiave  consented  that  judg- 
ment should  be  then  rendered,  but  the  record 
does  not  show  such  consent,  nor  does  It  show 
that  they  elected  to  stand  on  tbe  ruling  on 
the  demurrer. 
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2.  We  win  not  undertake  to  set  oat  tb« 
answer  In  detail.  The  defense,  In  substance, 
was  that  the  note,  with  another  note  In  the 
same  amount,  was  given  for  part  of  the  pur- 
chase price  of  a  jackass,  known  as  "David 
Crocket,"  and  at  the  time  of  the  purchase 
the  animal  was  lame;  and  the  contiact  was 
that,  if  the  Jack  recovered  from  his  lame- 
ness, the  notes  were  to  be  valid  and  paya^ 
ble,  and  that  if  the  laiheness  continued, 
plaintiff  was  to  deliver  up  both  of  said  notes. 
That  the  lameness  did  continue,  and  that 
afterwards  defendants  offered  to  return  said 
animal,  and  demanded  the  return  of  the 
notes  and  a  repayment  of  that  part  of  the 
purchase  money  which  they  bad  paid  In 
cash,  whereupon  a  compromise  was  made  by 
which  one  of  the  notes  was  delivered  back  to 
defendants,  and.  If  the  Jack  failed  to  get 
well  by  proper  treatment,  the  other  note  was 
to  be  given  up  when  It  became  due.  It  Is 
averred  that  the  Jack  did  not  recover  from 
bis  lameness,  notwithstanding  be  was  given 
proper  treatment  The  motion  to  strike  and 
make  more  specific  was  to  the  effect  that  the 
defendants  should  specifically  state  the  man- 
ner in  which  the  Jack  was  treated,  and  the 
extent  of  the  care  and  treatment  and  that 
the  part  of  the  answer  relating  to  a  settle- 
ment should  be  stricken  out  because  it  does 
not  constitute  a  defense  to  the  action.  Ihls 
motion  was  sustained,  and  thereuiwn  the 
defendants  amended  by  setting  forth  what 
they  did  for  the  lame  Jack  in  the  way  of 
blistering  and  by  the  use  of  liniment  under 
the  plaintiff's  direction.  This  amendment 
should  not  have  been  required.  The  answer 
was  suflcient  without  It  The  demurrer  aft- 
erwards Interposed  was  to  the  answer  and 
counterclaim,  and  stated  that  it  was  espe- 
cially directed  to  the  counterclaim.  It  was 
sustained  generally.  It  should  have  been 
overruled  as  to  the  defensive  part  of  the  orig- 
inal answer  founded  upon  the  original  con- 
tract That  part  of  the  answer  was  not  at- 
tacked by  the  motion,  and  if  It  was  Intended 
to  attack  it  on  demurrer,  the  action  being  at 
law,  the  grounds  of  the  demurrer  should  have 
been  stated.  No  grounds  were  set  forth,  and, 
indeed,  it  is  doubtful  whether  the  pleader 
intended  to  attack  the  defense  founded  on 
the  original  contract.  We  discover  no  rea- 
son why  the  alleged  settlement  pleaded  in 
the  answer  was  not  a  defense.  Surely  It 
could  not  be  held  to  be  without  consideration. 
We  make  these  statements  with  reference  to 
the  pleadings  to  the  end  that  when  they 
come  to  be  reformed,  when  the  case  Is  re- 
manded, the  parties  may  understand  our 
views  in  reference  to  the  pleadings.  The 
Judgment  of  the  district  court  Is  reversed. 


SULLIVAN  T.  BRENN'AN  et  «1. 

(Supreme  Court  of  Iowa.    May  29,  lSOr>.) 

Claim  bt  Cotknaxt— Patmbxt  or  Expbnsbs. 

On  A  rinim  for  contribntion  by  a  tenant 

•SainKt  her  coteiuiuts  for  their  proportion  of  $440, 


mmieys  paid  out  by  her  for  die  estate.  It  appeared 
that  the  parties  became  cotenanti  of  the  land 
upon  the  death  of  their  father,  that  tiieir  mother 
occupied  the  property  aa  her  homestead  for  13 
years  after  the  father's  decease,  and  that  plaintiS 
resided  on  the  premises  with  her  mother,  and 
paid  no  rent  Hdi,  that  a  verdict  of  $100  was  a 
sufficient  satisfaction  of  the  claim  upon  the  sale 
of  the  property  by  the  referee  for  |800. 

Appeal  from  district  court  Lee  conntj; 
3,  M.  Casey,  Judge. 

Action  for  the  partiticm  of  real  estate.  The 
defendant  Ann  Brennan  makes  equitable 
claim  against  her  cotenants  for  $440  for  taxes 
and  Insurance  paid,  and  for  permanent  im- 
provements, upon  the  property.  It  appearing 
that  the  property  could  not  be  divided,  decree 
was  entered  for  its  sale,  a  referee  appointed, 
and  It  was  ordered  that  out  of  the  proceeds 
be  pay  Ann  Brennan  $100  In  satisfactloii  of 
said  claim.  The  referee  sold  the  property 
to  Ann  Brennan  for  $800.  Ann  Brennan  ex- 
cepted to  the  amount  allowed  to  her  on  said 
claim,  and  from  said  allowance  appeals.  Af- 
firmed. 

Parsons  &  Dolan,  for  appellant  Jas.  EL 
Anderson,  for  appellee. 

OIVBN,   O.   J.   1.  The  only   question    In- 
volved in  this  appeal  is  whether  the  amount 
allowed  to  the  appellant  should  be  increased. 
The  facts  are  these:   The  parties  to  this  ac- 
tion are  the  heirs  at  law  of  Thomas  D.  Ryan, 
deceased,  who  died  In  1879  seised  of  lots  4. 
6,  and  6,  block  8,  of  Mason's  Lower  addition 
to  the  city  of  Keokuk,  which,  with  his  wife. 
Ann  Ryan,  be  occupied  as  a  homestead  at 
the  time  of  bis  death.   The  widow,  Mia.  Ann 
Ryan,  continued  to  occupy  the  property  as 
her  homestead  until  her  death,  August  1.  1892. 
The  appellant  and  her  husband  lived  on  the 
property  with  Mrs.  Ryan  nntll  her  deatb.  and 
have  continued  to  occupy  It  since.    During 
the  life  of  Mrs.  Ryan  the  appellant  paid  the 
taxes  on  said  property,  amounting  to  $2Sfi.M: 
$57.00,     Insurance;    and    $2S0    for    repairs. 
PlalntlfTs  husband  assigned  his  interest  in 
the  claim  to  the  plaintiff,  and  she  asked  to 
be  allowed  the  amount  of  said  payments,  lei^i 
her  proportion,  namely,  $440.    PlnintiflTs  al- 
legation that  she  made  these  payments  was 
denied,  and  it  Is  claimed  that  the  pay  menu 
were  made  by  the  widow.    In  view  of  tb*; 
undisputed  fact  that  appellant  and  her  hus- 
band occupied  the  property  with  the  viridow. 
It  may  well  be  inferred.  In  the  absence  of 
proof  to  the  contrary,  that  the  payment  of 
taxes  and  repairs  was  to  be  on  account  of,  if 
not  In  lieu  of,  rent.    Appellant  testifies  other- 
wise, but  In  this  she  Is  contradicted  by   her 
Bister,  who  states  as  follows:    "My  sister  al- 
ways told  me  that  she  gave  her  money  to  my 
mother,  and  my  mother  paid  the  taxes.    It 
was  my  sister's  money  that  paid  the  taxes. 
and  on  account  of  this  my  sister  was  not  to 
pay   any  rent,  or  anything."    This  witness. 
Mary  Sullivan,  further  states,  "My  hashand 
paid  $50  worth  of  taxes  for  her."    Anthor.- 
tles  are  cited  on  the  quwtion  whether  aiq>tfl- 
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lant's  cotenants  are  liable  to  contribute  for 
these  payments,  but  this  question  we  are  not 
called  upon  to  determln&  By  the  allowance 
made  by  the  court  below,  appellant's  right  to 
be  reimbursed  is  re<wgnlzed,  and  from  that 
no  appeal  has  been  taken.  As  already  stated, 
the  only  question  is  whether  appellant  should 
be  allowed  a  greater  sum  than  $100.  In  view 
of  all  the  facts  of  the  case,  we  think  the 
amoimt  allowed  is  equitable  and  just,  and 
the  Judgment  of  the  district  court  is  therefore 
alBrmed. 


JOHNSON  T.  CHICAGO  &  N.  W.  BY.  CO. 
(Supreme  Court  of  Iowa.    May  31,  1805.) 

NSW  TbIAL — DiSCBBTION  OF  COUKT. 

Discretion  of  the  court  in  granting  a  new 
trial  will  not  be  interfered  with,  onless  it  is 
manifest  that  it  has  been  improperly  exercised. 

Appeal  from  superior  court  of  Cedar  Bap- 
ids;   T.  M.  Guberson,  Judge. 

Action  to  recover  $600,  as  double  damages 
for  killing  one  horse  and  injuring  another, 
because  of  certain  alleged  acts  of  negligence 
upon  tbe  part  of  tbe  defendant  The  case 
was  tried  to  a  Jury,  and  a  verdict  returned 
in  favor  of  the  plaintiff  for  $200.  Plaintiff 
moved  for  a  new  trial  upon  the  ground  that 
tbe  amount  of  damages  allowed  is  too  small. 
Tbe  motion  was  sustained,  and  a  new  trial 
granted,  to  which  the  defendant  excepted, 
and  from  which  defendant  appeals.  Af- 
firmed. 

Hubbard  &  Dawley,  for  appellant.  Bickel 
A  Crocker,  for  appellee. 

GIVEN,  C.  J.  The  appellant's  contention 
is  that  imder  tbe  evidence  tbe  plaintiff  was 
not  entitled  to  any  verdict;  and.  In  support 
of  this  contention,  counsel  proceeds  to  dis- 
cuss the  evidence.  It  is  a  familiar  rule  that 
a  motion  for  a  new  trial  is  addressed  to  the 
sound  discretion  of  the  court,  and  Its  exer- 
cise of  that  discretion  will  not  be  Interfered 
-with,  unless  it  is  manifest  that  It  bas  been 
improperly  exercised.  See  Digest,  under 
head  of  "New  Trials."  We  do  not  think 
there  was  any  abuse  of  this  discretion  In  sus- 
taining plaintiff's  motion  for  a  new  trial. 
As  It  follows  from  our  conclusion  that  the 
case  may  be  retried,  we  refrain  from  dis- 
cussing the  evidence,  or  expressing  any  other 
opinion  with  reference  to  it  than  that,  under 
it.  there  was  no  abuse  of  discretion  in  grant- 
ing tbe  new  trial     Affirmed. 


BLAKH  et  al.  v.  CHAS.  COUNSELMAN  & 

CO. 

(Supreme  Court  of  Iowa.    May  31,  1803.) 

LiANDLOBD'S  LiBM— RrOBT  OF  THIRD  FsKSON— 

Waiveu. 
1.  Under  Code,  i  2017,  giving  a  landlord  a 
Hrtj  for  rent  on  all  crops  crown  gn  the  premises, 
tlie  lien  exists  as  agaiust    oue  who    buys   tbe 


crops  not  knowinr  they  were  raised  on  leased 
premises. 

2.  A  landlord  does  not  waive,  and  is  not  es- 
topped from  claiming,  a  lien  on  com  raised  on 
tiie  premises,  as  against  one  who  buys  it  not 
knowing  it  was  raised  on  leased  premises,  merely 
because  be  made  no  effort  to  look  up  the  oats 
raised  on  the  premises  which  he  knew  bad  been 
■old,  or  becanse,  though  knowing  of  the  sale  of 
the  oats,  he  did  not,  when  visiting  the  premises 
during  the  harvesting  of  the  com,  give  any  direc- 
tion as  to  the  disposition  thereof,  or  make  any  in- 
quiry as  to  what  was  to  be  done  therewith. 

Appeal  from  district  court,  Webster  coun- 
ty; N.  B.  Hyatt,  Judge. 

The  amount  In  controversy  being  less  tlian 
|100,  tbe  case  is  appealed  by  tbe  defendant 
upon  a  certificate  of  tbe  trial  Judge  that  it 
involves  questions  of  law  upon  which  tbe 
opinion  of  this  court  Is  desired.  Judgment 
was  rendered  below  in  favor  of  tbe  plain- 
tiffs for  $72.80  and  costs. 

Botsford,  Healy  &  Healy  and  Ranck  & 
Wade,  for  appellant  R.  M.  Wright  and 
Blake  &  Mitchell,  for  appellees. 

GIVEN,  C.  J.  1.  The  certlflcate  of  the 
trial  Judge  Is  as  follows:  "It  is  desirable  In 
the  above-entitled  cause  that  the  following 
questions  shall  be  passed  upon  by  tbe  su- 
preme court  of  the  state  of  Iowa  upon  the 
following  undisputed  facts  as  they  appear 
on  the  trial:  On  or  about  tbe  15tb  day  of 
March,  1891,  the  plaintiffs  were  the  owners 
of  a  farm  situated  about  two  miles  from  the 
town  of  Callender,  in  Webster  county,  Iowa. 
Upon  that  date  they  rented  to  one  Kollans- 
rud,  by  a  written  lease,  said  premises  for  the 
term  ending  March  1,  1892,  with  tbe  rent 
reserved  of  $240,  evidenced  by  a  promissory 
note,  which  became  due  January  1,  1892. 
During  tbe  months  of  October,  November, 
and  December  of  1891,  and  January,  Febru- 
ary, and  March  of  1892,  Counselman  &  Co. 
were  grain  buyers  located  in  tbe  town  of 
Callender,  Iowa.  During  tbe  montbs  of  No- 
vember and  December  of  1801,  and  January 
and  February  of  1802,  tbe  tenant  KoUansrud 
delivered  to  tbe  defendants,  at  their  ware- 
bouse  In  Callender,  301  bushels  of  com, 
about  200  bushels  of  which  were  delivered 
between  the  6th  and  15th  of  February,  1892; 
tlie  remaining  101  bushels  were  thus  de- 
livered at  various  times  during  said  montbs 
up  to  the  15tb  day  of  February.  There  was 
no  contract  between  Koliansrud,  the  tenant 
and  tbe  defendants  for  any  particular 
amount  of  com,  but  each  load  was  purchased 
and  delivered  by  Itself,  and  mostly  settled 
for  as  delivered.  Every  bushel  of  corn  thus 
delivered  had  been  paid  for  to  KoUansrud, 
the  tenant,  on  the  16th  day  of  February, 
1892.  Tbe  defendants,  Counselman  &  Co..  bad 
no  actual  knowledge  or  other  notice  except 
as  the  law  may  imply  that  this  corn  was 
raised  upon  leased  premises,  or  that  KoUans- 
rud was  a  tenant  on  plaintiffs'  land,  or  that 
plaintiffs  had  any  lien  thereon.  On  tbe  ISth 
day  of  February,  l'-02,  the  plaintiffs  demand- 
ed of  tbe  defendants  a  setllemeut  for  said 
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com.  It  appeared  by  the  evidence  that 
plaintiffs  visited  the  farm  in  question  In 
November,  1891,  at  the  time  when  tenant 
was  at  work  in  the  field,  hueklng  com. 
The  plaintiffs  at  that  time  knew  that  the 
tenant  had  sold  and  delivered  almost  the 
entire  crop  of  oats  raised  by  him  that  season 
upon  the  place,  and  had  appropriated  the 
proceeds.  They  made  no  attempt  to  Investi- 
gate or  to  look  up  the  oats,  and  gave  no 
direction  to  the  teuant  as  to  the  disposition 
of  the  com,  and  no  Inquiry  as  to  his  pro- 
posed disposition  of  the  same.  It  api)eared 
from  the  evidence  that  about  the  18th  day  of 
February,  1892,  the  entire  rent  was  unpaid, 
except  about  the  sum  of  $25.  The  lease  con- 
tained the  provision  that  plaintiffs  should 
have  a  Hen  for  rent  upon  all  property  used, 
kept,  or  brought  upon  the  leased  premises 
during  the  term,  whether  exempt  from  exe- 
cution or  not  It  also  appeared  tiosa  the 
evidence  that  the  tenant  had  three  horses 
upon  the  premises,  but  that  the  same  were 
subject  to  a  mortgage  In  favor  of  plaintiffs 
for  $100,  which  mortgage  was  foreclosed  on 
the  12th  day  of  March,  1893,  and  realized, 
after  paying  said  costs,  about  $30.  Outside 
of  the  crops  grown  upon  the  premises,  this 
property  appeared  to  be  the  only  available 
property  subject  to  said  lien.  Upon  these 
facta  the  following  questions  are  submitted: 
(1)  Did  the  landlord's  Hen  of  plaintiffs  ex- 
tend to  these  301  bushels  of  corn  so  as  to 
make  defendants  liable  to  the  plaintiffs  for 
the  value  thereof?  (2)  Under  these  facts. 
can  plaintiffs  be  held  to  have  waived  their 
Hen  upon  these  301  bushels  of  com  tboa 
delivered  to  defendants? 

2.  Code,  f  2017,  provides  that:  "A  landlord 
shall  have  a  Hen  for  his  rent  upon  aU  crops 
grown  upon  the  demised  premises  and  upon 
any  other  personal  property  of  the  tenant 
which  has  been  used  on  the  premises  during 
the  term,  and  not  exempt  from  execution, 
for  the  period  of  one  year  after  a  year's  rent, 
or  the  rent  of  a  sliorter  period  claimed,  falls 
due."  It  is  entirely  clear  that  plaintiffs  had 
a  lien  upon  this  com  for  the  rent  unpaid. 
In  Richardson  r.  Peterson,  58  Iowa,  724,  13 
N.  W.  G3,  It  was  held  that  the  sole,  by  a 
tenant,  of  horses  used  upon  the  demised 
premises,  and  upon  which  the  landlord's  Hen 
attached,  to  a  party  who  had  no  Icnowledge 
thereof,  did  not  defeat  the  Hen  or  release 
the  property  therefrom.  In  that  case  a  re- 
hearing was  granted,  and,  after  full  discus- 
sion, the  question  was  considered  with  un- 
DBual  care,  and  the  conclusion  then  an- 
nounced has  been  recognized  ever  since  by 
this  court.  The  com  being  upon  the  demised 
premises,  the  plaintiffs'  Hen  did  extend  to  all 
of  it,  including  that  sold  to  defendants,  and, 
under  the  decision  Just  mentioned,  the  de- 
fendants are  liable  to  the  plaintiffs  for  the 
value  of  the  com  In  question  unless  the 
plaintiffs  waived  their  Uen  or  are  estopped 
by  the  facts  from  now  asserting  It  We  do 
not  think  there  Is  anything  in  the  facts  as 


certified  showing  a  waiver  of  their  Uen  by 
the  plaintiffs,  or  tliat  should  estop  them  from 
now  asserting  It  There  are  no  such  fiicts 
upon  which  to  find  waiver  or  estoppel  as  In 
the  esse  of  Wright  v.  B.  M.  OUiHer  Co.,  83 
Iowa,  465,  50  N.  W.  200.  Counsel  dte  and 
discuss  numerous  decisions  in  other  states 
upon  statutes  somewhat  similar  to  ours,  bnt, 
as  we  regard  the  two  qpiestions  submitted  as 
folly  answered  by  the  decisions  of  this 
court,  we  do  not  refer  to  these  anthorities. 
As  further  responsive  to  the  questions  cei 
tlfled,  we  refer  to  Holden  v.  Cox,  60  Iowa, 
4«,  15  N.  W.  269.  Our  conclusion  Is  that 
the  first  question  certified  must  be  answered 
In  the  affirmative,  and  the  second  In  the 
negative.  It  follows  that  the  Judgment  of 
the  district  court  must  be  atfirmed. 


MILLER  T.  HUGHES  et  aL 

(Supreme  Court  of  Iowa.    May  31,  1895.) 

Contract  to  Sell  Land— FoarciTCSB — AssuMr- 

TION  or  MORTOAOB. 

An  agreement  for  the  sale  of  land  provided 
that  the  vendee  ahould  asnime  a  mortgage,  as  part 
of  the  considention,  and  tiiat  in  case  of  default 
in  any  payments  required  to  lie  made  to  the  vendor 
the  contract  should  be  void,  and  the  vendee's  ii>- 
terest  in  the  land  should  cease,  and  become  for- 
feited. Held,  that  the  fact  that  the  mortgagee 
knew  of  the  agreement,  and  thereafter  notified 
the  vendee  of  maturing  interest,  did  not  preclude 
the  vendor  from  declaring  the  contract  forfeited 
for  a  default  in  payments. 

Appeal  from  district  court,  Calhoun  coun- 
ty; Charles  D.  Ooldsmith,  Judges 

Action  in  equity  to  restrain  the  defendants 
from  declaring  and  enforcing  a  forefeiture 
of  a  certain  contract  in  writing  for  the  sale 
of  real  estate  described;  for  an  accounting 
under  the  contract,  and  a  decree  cmnpelUng 
the  defendants  to  accept  performance  there- 
of, and  to  quiet  title  In  the  irialntia.  Decree 
was  entered  dismissing  plaintlflCs  petition, 
and  quieting  title  in  the  defendants,  as 
prayed  In  their  cross  petition.  Plaintiff  ap- 
peals. Other  peiaons  were  made  parties, 
who  disclaim  any  Interest,  and  therefore 
need  not  be  further  noticed.    Affirmed. 

W.  H.  Healy  and  Botsford,  Healy  Sc  Healy, 
for  appellant    Stevenson  &   Lavender,   for 

appellees. 

GIVEN,  C.  X  1.  The  following  facts  are 
shown  by  the  pleadings  and  evidence,  and 
sufficiently  Indicate  the  Issues:  On  Decem- 
ber 14,  1891,  the  defendant  Hughes  was  the 
holder  of  the  legal  title  to  the  SO  acres  of 
land  Involved  in  this  controversy,  the  equit- 
able title  being  In  him  and  the  firm  of  Malii- 
Bon  &  Stevens.  On  said  day,  Hughes,  as 
party  of  the  first  part,  and  plaintiff,  Mary 
Miller,  as  party  of  the  second  part,  entered 
into  a  written  contract  for  the  sale  and  pni^ 
clmse  of  said  80  acres  of  land,  the  parts  of 
which  contract  necessary  to  be  noticed  are;,  in 
substance,  as  follows:   The  party  of  the  first 
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part  agreed  to  sell  to  the  party  of  the  second 
pai-t  said  land,  "on  the  the  performance  ot 
the  agre^nentB  of  the  party  of  the  second 
part,  as  hereinafter  mentioned."    The  party 
of  the  second  part  agreed  to  purchase  said 
land  for  the  sum  of  $1,600,  to  be  paid  as  fol- 
lows:  Five  dollars  oo  the  execution  of  the 
agreement;   ti>37d,  AprU  1,  1882;  (100,  Janu- 
ary 1,  18U3;  $226.50,  January  1,  1S94,— "sub- 
ject to  one  hundred  mortgage  due  March  Ist, 
1893,  and  $800.00  due  January  1,  1896,  and 
all  Interest  on  said  inc.  from  this  date,  with 
interest  from  this  date  at  the  rate  of  7%  per 
annum  on  such  sums  as  shall  remain  unpaid, 
payable   annually    till   all   Is    paid."     Said 
written  contract  contains  this  further  pro- 
vision:   "And  the  party  of  the  second  part 
shall  also  annually  pay  all  taxee  and  assess- 
ments that  may  accrue  on  said  property,  as 
they  become  due,  or  before  they  become  de- 
linquent, and  including  the  tax  for  tt>e  year 
1891.    And  it  is  expressly  agreed  by  and  be- 
tween the  parties  hereto  that  the  time  and 
times  of  payment  of  said  sums  of  money,  in- 
terest, and  taxes  as  aforesaid  is  the  essence 
and  important  part  of  the  contract,  and  that 
if  any  default  Is  made  in  any  of  the  pay- 
ments or  agreements  above  mentlooed,  to  be 
pei-formed  by  the  party  of  the  second  part, 
in  consideration  of  the  damage,  injury,  and 
expense  thereby  resulting,  or  that  may  be 
incurred  by  or  to  the  party  of  the  flrst  part 
thereby,  tltls  agreement  shall  be  void  and 
of  no  effect,  and  the  party  of  the  second 
part  shall  have  no  claim,  in  law  or  equity, 
against  the  party  of  the  first  part,  nor  to  the 
alMve-mentioned   real   estate,   or  any   part 
thereof;  and  any  claim  or  interest  or  right 
the  party  of  the  second  part  may  have  had 
thereunder  up  to  that  time,  by  reason  hereof, 
or  of  any  payments  and  improvements  made 
thereunder,  shall,  onall  such  default;  cease 
and  determine  and  become  forfeited,  without 
any  declaratioa  of  forfeiture,  re-entiy,  or  any 
act  of  the  party  of  the  first  part;  and  If  the 
party  of  the  second  part,  or  any  other  person 
or  persons,  shall  be  in  the  possession  of  said 
real  estate,  or  any  part  tiiereof,  be  or  they 
will  peacefully  remove  therefrom,  or,  in  de- 
fault thereof,  he  or  they  may  be  treated  as 
tenants  holding  over  unlawfully  after  the 
expiration  of  a  lease,  and  may  be  ousted  and 
removed    as    such.    But    if    such    sums    of 
money,  interest,  and  taxes  are  paid  as  afore- 
said, promptly  at  the  time  aforesaid,  the  par- 
ty  of  the  first  part  will,  on  receiving  said 
money  and  Interest,  execute  and  deliver,  at 
bis  own  cost  and  expense,  a  warranty  deed 
of    said  premises,   as   above   agreed."    This 
contract  was  executed  in  duplicate,  one  copy 
to    each  party,  and  the  plaintiff  made  the 
payment  of  five  dollars,  and  went  into  pos- 
session of  the  land.    Thereafter,  defendant 
Stevens,  of  the  firm  of  Mallison  &  Stevens, 
sold  his  Interest  in  the  contract  to  Mallison. 
Hughes  and  Mallison  made  a  settlement,  by 
which  each  became  an  owner  of  an  nndlvld- 
ed   one-half  ot  the  equity  in  the  land,  and 


thereafter  Mallison  sold  his  interest  to  the 
defendant  H.  C.  Stevens;  and  thus  the  own- 
ership in  the  land  and  contract  stood  at  the 
commencement  of  this  action.  The  $800 
mortgage  referred  to  in  the  contract  was 
payable  to  the  Iindelity  Ix>an  A  Trust  Com- 
pany of  Sioux  City;  and  the  $100  mortgage, 
to  another  party.  On  the  4th  day  of  AprU. 
1892,— four  days  after  the  same  became 
due,— plaintiff  paid  to  the  defondaut  Hughes 
said  payment  of  $375,  with  Interest  She  also 
paid  the  interest  on  said  $800  debt  from  the 
dateofthecontracttoApril  1,1892.  Defendant 
Hughes  paid  the  flrst  and  second  installments 
of  taxes  for  the  year  1891,  and,  some  15 
days  after  be  made  the  first  payment,  plain- 
tiff paid  him  the  amount  thereof,  and  also 
paid  him  the  amount  of  the  second  install- 
ment within  one  mouth  after  he  had  made 
the  payment  After  taking  possession,  plain- 
tiff made  some  improvements  on  the  land, 
amounting  to  $250.  When  defendant  Hughes 
acquired  title  to  this  land,  he  assumed  and 
agreed  to  pay  said  $800  mortgage.  Plaintiff 
failed  to  make  the  payment  of  $100  due  Jan- 
uary 1,  1893,  and  on  the  27th  day  of  January, 
1893,  the  defendants  Hughes  and  Stevens- 
wrote  upon  the  face  of  the  duplicate  of  said 
contract  in  their  possession  as  follows:  "The 
fvlthin  contract  canceled  this  27th  day  of 
January,  18B8,  for  reason  ot  nonfulfillment 
ot  party  of  second  part  By  O.  B.  Hughes 
and  H.  C.  Stevens."  Thereafter,  on  the  3d 
day  of  February,  1893,  the  plaintiff  tendered' 
to  defendants  the  amount  of  said  payment 
with  interest,  which  they  refused  to  receive, 
contending  that  the  contract  was  canceled, 
and  so  informing  the  plaintiff.  Following 
this,  defendants  caused  notice  to  be  served 
on  the  plaintiff,  demanding  immediate  pos- 
session of  said  land.  As  to  the  foregoing' 
facts,  there  is  no  dispute.  Plaintiff  alleges 
in  her  original  petition  that  the  reason  why 
said  payment  of  $100  was  not  made  at  the 
time  it  was  due  was  because  she  had  an  oral 
understanding  and  agreement  with  the  par- 
ties to  said  contract  that  the  time  for  the 
payment  would  be  extended,  and  that  time 
would  not  be  of  the  essence  of  the  contract 
as  to  that  payment,  and  that  plaintiff  might 
have  reasonable  time  to  make  such  payment 
but  tliat  she  should  see  that  the  taxes  and 
the  interest  upon  the  mortgage  to  the  loan 
and  trust  company  should  be  paid  punctual- 
ly when  the  same  matured.  Plaintiff,  in  her 
answer  to  defendants'  cross  petition,  alleges 
the  same  agreement  to  have  been  made 
long  prior  to  the  Ist  of  January,  1893.  De- 
fendant denies  that  such  an  agreement  was 
made,  and  herein  is  the  only  material  issue 
of  fact  involved  in  the  case. 

2.  As  to  the  alleged  agreement  extending 
the  time  for  the  $100  payment  we  have  the 
testimony  of  the  plaintiff;  of  Joseph  Malli- 
son, with  whom  it  is  claimed  the  agreement 
was  made;  and  one  Siegler,  who  was  present 
at  the  conversation  between  the  plaintiff  and- 
Mallison.    it  is  unnecessary  tliat  we  set  out. 
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thiB  evWence.  We  have  read  It  with  care, 
and  reach  the  conclusion  that  it  falls  to  es- 
tabllsh  the  alleged  agreement,  or  any  facts 
that  Justify  the  plaintitf  In  believing  that  any 
indulgence  would  be  extended  to  her,  or  that 
prompt  payment  would  not  be  Insisted  upon. 
It  la  questioned  whether  plaintiff's  evidence 
shows  such  an  agreement,  but.  If  It  does,  It 
is  fairly  contradicted  by  the  testimony  of 
MalUson,  who  Is  corroborated  to  some  extent 
by  the  testimony  of  Mr.  Ziegler  and  defend- 
ant Hughes. 

8.  A  further  contention  of  appellant  Is  stat- 
ed as  follows:  "That  inasmuch  aa  Mrs.  Mil- 
ler had  become  personally  obligated  to  pay 
the  1800  Incumbrance  to  the  Fidelity  Loan  & 
Trust  Company  of  Sioux  City,  which  indebt- 
edness was  at  that  time  also  the  pei-sonal 
obligation  of  the  defendant  Hughes,  it  is  be- 
yond the  power  of  Hughes  to  forfeit  the  con- 
tract of  sale,  unless  he  tendered  back  to  Mrs. 
Miller  whatever  papers  he  had,  obligating 
ber  to  the  payment  of  the  said  $800  mort- 
gage, or  tendered  and  secured  a  release  to 
ber,  fr<»n  the  Fidelity  Loan  &  Trust  Com- 
pany, of  the  personal  obligation  that  she  as- 
sumed." In  support  of  this  contention, 
plaintiff  claims,  upon  the  authority  of  Bank 
▼.  Stiger,  86  Iowa,  344,  63  N.  W.  265,  and 
other  authoHtles.  that  "if  the  amount  of  the 
mortgage  is,  by  contract,  to  be  paid  as  a 
part  of  the  purchase  money,  it  is  an  assump- 
tion of  payment  between  the  grantor  and 
grantee,  and  not  merely  taken  subject  to 
the  mortgage."  While  said  case  of  the  bank 
was  disposed  of  upon  othor  grounds,  we  said 
therein  as  follows:  "The  authority  cited,  as 
well  as  others  whldi  we  have  examined,  are 
in  harmony  in  holding  that  where  the  pur- 
chase is  subject  to  a  mortgage,  and  tbe 
amount  of  the  mortgage  has  been  retained 
by  the  purchaser  out  of  the,  purchase  price, 
he  will  be  held  to  have  assumed  the  payment 
of  the  mortgage,-  and  is  liable  in  an  action 
to  tbe  mortgage,  under  the  familiar  rule  that, 
where  a  person  makes  a  promise  to  another 
for  the  benefit  of  a  third  person,  such  third 
person  may  maintain  an  action  thereon." 
Appellant  further  claims  that,  as  between  ber 
and  Hughes,  one  is  principal  and  the  other 
surety,  and  that  the  loan  and  trust  company 
may  treat  both  of  them  as  principal  debtors, 
and  maintain  an  action  against  both,  or  ei- 
ther of  them.  It  is  further  insisted  that  eq- 
uity requires  that  before  defendants  forfeit 
the  contract  they  must  surrender  to  the  plain- 
tiff all  obligations  which  she  does  not  spe- 
cifically agree  to  forfeit  In  her  contract,  and 
that  until  they  do  so  they  cannot  enforce  a 
forfeiture.  For  the  purposes  of  this  case, 
these  claims  of  ^dnintlff  as  to  the  law  may 
be  conceded,  yet  the  inquiry  remains  wheth- 
er, under  this  contract,  the  plaintiff  remained 
In  any  wise  liable  for  the  payment  of  the 
fSOO  after  forfeiture,  and  whether  there  was 
anything  to  r«tum  to  tbe  plaintiff  uiion  a 
forfeiture  being  declared,  it  Is  said  in  argu- 
ment that.  If  plaintiff  had  executed  lier  prom- 


issory note  to  the  defendants  for  the  determi 
payment,  they  could  not  forfeit  the  contract 
for  a  failure  to  make  prior  payment  withont 
surrendering  the  promissory  note  to  the 
plaintiff.  Plaintiff's  promise  was  to  pay  the 
$800  in  the  future,— January  1,  1896,— and  is 
therefore  not  different  from  a  promise  to 
make  a  future  payment  to  the  defendants. 
In  case  of  a  forfeiture  of  the  contract,  plain- 
tiff would  be  excused  from  all  further  pay- 
ments. She  forfeits  nothing  but  wbat  had 
been  already  paid.  And  we  think,  for  the 
same  reason,  a  forfeiture  terminated  ber  li- 
ability, whatever  it  may  have  been,  either  to 
the  defendants  or  the  loan  company,  as  to  the 
$800.  Whatever  rights  the  loan  company  ac- 
cepted, aa  against  tbe  plaintiff,  it  was  Rub- 
Ject  to  the  contingency  of  a  forf eitore  of  tbe 
contract  In  pursuance  of  its  terms,  and  we 
do  not  think  that  in  case  of  forfeiture  the 
plaintiff  would  be  liable  to  the  loan  compa- 
ny, even  though,  in  its  absence,  she  might 
be.  All  that  plaintiff  gave,  with  respect  to 
the  $800,  was  her  promise,  as  expressed  in 
the  contract,  to  pay  that  debt  in  tbe  future. 
Tbe  contract  is  the  only  evidence  of  that 
promise,  and  by  its  cancellation  the  promise 
la  canceled,  and  all  liability  undo'  it  termi- 
nated. Therefore,  there  was  nothing  to  re- 
turn to  the  plaintiff.  It  appears  that  the 
loan  company  was  informed  as  to  the  con- 
tract of  sale  to  Mrs.  Miller,  and  tbat  It  sent 
notice  to  ber  as  to  the  maturing  of  interest 
on  tbe  loan.  It  is  contended,  on  tbe  author- 
ity of  Cobrt  T.  Kock,  66  Iowa,  058,  10  N.  W. 
230,  tbat  plaintiff  became  obligated  to  tbe 
loan  company;  therefore,  defendants  could 
not  declare  a  fwfeiture.  In  that  case  It  \f 
said  88  follows:  "As  to  tbe  alleged  assump- 
tion, we  have  to  say  tbat  the  contract  is  very 
obscure.  We  are  not  quite  prepared  to  say 
tbat  the  defendant  assumed  tbe  mortgage. 
But,  conceding  that  be  did,  we  think  that 
tbe  plaintiff  was  not  precluded  from  rescind- 
ing. It  does  not  appear  tbat  tbe  mortgag<>e 
had  done  or  said  anything  to  indicate  bis  ac- 
ceptance of  the  defendant's  contract  to  pay 
tbe  mortgages,  if  there  was  sncb  contract. 
Under  the  ruling,  then,  in  Gilbert  T.  Sander- 
son. 56  Iowa,  349,  9  N.  W.  293,  the  defoidaot 
bad  incurred  no  such  liability  to  tbe  mort- 
gagee as  to  prevent  the  plaintiff  and  defend- 
ant from  making  a  complete  cancellation  of 
tbe  contract,  and  we  think  It  follows  that 
tbe  defendant  had  Incurred  no  such  liabilitr 
to  the  mortgagee  as  to  prevent  tbe  plaintiff 
from  rescinding."  We  do  not  think  that  the 
mere  fact  that  the  loan  company  knew  of  tl>e 
contract  with  plaintiff,  and  had  notified  her 
as  to  the  maturing  of  interest,  indicates  su<^ 
an  acceptance  of  her  promise  to  pay  the 
mortgage  as  would  preclude  tbe  defendants 
from  standing  upon  their  contract  The  com- 
pany must  have  accepted  the  promise  ui>-->n 
the  condition  upon  which  it  was  made,  name- 
ly, that  plaintiff  would  make  that  fntare  pay- 
ment if  the  contract  was  not  forfeited  for 
prior  failures.     While  U  is  true  that  forfei- 
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tares  are  not  ftivoted,  and  that  their  enforce- 
ment often  results  In  hardship,  yet  it  is  for 
the  parties,  and  not  for  the  courts,  to  make 
their  contracts.  Whether  defendants  waived 
forfeltnre  because  of  plaintiff's  failure  to  pay 
the  tax  and  the  first  payment  at  maturity, 
by  afterwards  receiving  the  amount  from 
her,  we  need  not  determine.  It  is  not  ques- 
tioned but  that  she  failed  to  pay  the  $100 
January  1,  1883;  and,  as  we  have  seen,  she 
has  failed  to  establish  an  agreement  for  ex- 
tension of  time  for  said  payment  By  the 
contract,  plaintiff  expressly  agreed  that  time 
of  payment  "is  the  essence  and  important 
part  of  the  cMstract,"  and  that  if  any  deCault 
was  made  in  any  of  the  payments  the  aftreo- 
ment  should  be  void  and  of  no  effect,  and 
that  her  Interest  or  right  to  the  real  estate 
should  "cease  and  determine,  and  become  for- 
feited." Counsel  discuss  at  some  length  the 
question  whether  the  failure  to  make  the 
first  payment  and  to  pay  taxes  when  due  did 
not  work  a  forfeiture  of  the  contract  with- 
oat  any  declaration  upon  the  part  of  the  par- 
ties thereto.  This  question  we  do  not  con- 
sider, because  it  is  evident  that  neither  party 
treated  the  contract  as  forfeited  by  those 
failures,  but  both  stood  up<«  it  as  a  contract 
in  full  force.  It  was  only  when  the  plain- 
tiff failed  to  make  the  payment  of  $100  that 
tbe  contract  was  treated  as  forfeited;  and 
our  conclusion  is,  upon  the  whole  record,  that 
the  defendants  had  the  right,  because  of  that 
failure,  to  so  treat  the  ccmtract,  and  that  the 
decree  of  the  district  court  should  be  af- 
firmed. 


STB5VBNS  ▼.  ELLSWORTH. 

(Supreme  Conrt  of  Iowa.    May  81,  1896.) 

Actios  bt  Attaohmbst — ^NojjREsmENCF.— Attor- 

XBT'8  FBBB — ^EVIDBMOE  AS  TO  VaLUK — 
BXPBKT  EVIDESCK. 

1.  A  findinK  that  defendant  was  a  nonresident 
within  Code,  §  2580.  providing  that  an  action  aid- 
ed by  attachment  may  be  brought  In  any  county 
where  property  may  be  foand,  when  defendant 
ia  a  nonresident  of  the  state,  is  supported  by  evi- 
dence that  he  and  his  family  had  been  absent  from 
the  state  for  three  months,  so  that  a  personal 
action  could  not  be  maintained  against  him 
within  tiie  state,  that  he  had  opened  a  real-es- 
tate office  in  the  city  to  which  he  had  gone,  and 
that  the  directory  of  that  city  showed  that  he  had 
an  office  and  hoase  there,  though  be  had  left  the 
fnniitare  in  his  house  in  this  state,  and  he  and 
the  members  of  bis  family  stated  that  it  was  his 
intention  to  be  absent  from  the  state  only  a  sliort 
time. 

2.  In  estlmatinfr  the  value  of  attcwney's  serv- 
ices it  is  proper  to  consider  the  saccess  of  the  liti- 
gation without  regard  to  the  ultimate  benefit  to 
the  client. 

3.  The  wealth  of  a  client  cannot  be  consid- 
ered in  determining  the  fees  of  the  attorney. 

4.  Aliowinc  a  witness  testifying  to  the  value 
of  an  attorney^  services  to  consider  the  wealth 
of  the  client  is  not  cured  by  instructing  the  jury 
not  to  consider  his  wealth,  as  tbey  cannot  deter- 
mine how  much  that  element  affected  the  esti- 
mate. 

5.  The  fact  that  the  woman  for  whom  an  at- 
torney undertakes  to  have  set  aside  a  divorce  ob- 
tained by  her  bustmud  had  no  means,  and  that  the 


attorney  relied  on  obtaining  compensation  from 
the  husband,  does  not  affect  the  question  of  how 
much  should  be  recovered  of  the  husband  therefor. 

6.  Facts  going  to  show  the  difiSculties  to  be 
met  and  overcome  by  an  attorney  in  a  case  are 
properly  included  in  a  question  as  to  the  value 
of  his  services. 

7.  An  attorney  can,  for  services  rendered  a 
client  in  a  divorce  suit,  recover  of  her  husband 
only  what  the  services  were  reasonably  worth 
where  rendered,  and  attorneys  living  in  different 
parts  of  the  state,  in  order  to  qualify  as  ex- 
perts as  to  the  value  of  die  services,  should  show 
that  they  knew  the  rates  charged  in  the  vicinity 
where  the  services  were  rendered. 

Appeal  from  district  court,  Kossuth  coun- 
ty;  George  H.  Carr,  Judge. 

Action  by  attachment  to  recover  attorney's 
fees.  Judgment  for  plaintiff,  and  the  de- 
fendant appealed.     Reversed. 

J.  C.  Cook,  for  appellant  Geo.  E.  Clark, 
for  appellee. 

GRANGER,  J.  PlainUff  is  the  assignee  of 
an  account  of  |5,095  from  Charles  A.  Clark 
for  the  services  of  said  Clark  as  an  attorney. 
The  defendant  is  the  husband  of  Hattie  A. 
Ellsworth.  Ellsworth  and  bis  wife  became 
involved  in  litigation  In  Hardin  coimty,  Iowa, 
and  Clark  was  employed  by  his  wife,  and 
the  fees  sought  to  be  recovered  are  for 
services  in  that  suit  It  may  be  well  here 
to  state  some  of  the  facts  involved  in  the 
litigation  between  Ellsworth  and  his  wife. 
In  December,  1881,  Ellsworth  filed  in  the 
district  court  In  and  for  Hardin  county, 
Iowa,  his  petition  asking  for  a  divorce.  Mrs. 
Ellsworth  accepted  service  of  the  original 
notice,  and  in  December,  1891,  a  decree  was 
entered  granting  to  Ellsworth  a  divorce  and 
the  custody  of  the  children.  In  January, 
1882,  Mrs.  Ellsworth  employed  Mr.  Clark, 
with  other  counsel,  to  institute  proceedings 
to  set  aside  the  decree  of  divorce.  After 
service  of  a  petition  and  motion  to  set  aside 
the  decree  as  having  been  obtained  by  fraud, 
and  being  only  colorable,  Ellsworth  and 
wife  attempted  a  settlement,  by  which  the 
decree  was  to  stand,  and  she  was  to  have  a 
certain  amount  of  property.  Afterwards 
Mrs.  Ellsworth  determined  to  proceed  to  set 
aside  the  decree  of  divorce,  and  issue  was 
taken  on  the  petition  and  motion,  and, 
among  other  facts  pleaded  in  resistance,  was 
the  attempted  settlement.  This  resulted  in 
setting  aside  the  decree  of  divorce,  and  Ells- 
worth then  dismissed  his  divorce  proceed- 
ings. Mr.  Clark,  then,  as  attorney  for  Mrs. 
Ellsworth,  commenced  proceedings  for  di- 
vorce against  Ellsworth  on  the  ground  of 
cruel  and  inhuman  treatment  After  the 
service  of  the  original  notice,  and  before  the 
petition  was  filed,  the  parties  became  recon- 
ciled, and  the  proceeding  was  dropped.  It 
appears  that  Mr.  Ellsworth  Is  a  man  of  much 
wealth,  and  that  Mrs.  Ellsworth  has  no 
means  with  which  to  pay  her  attorney.  In 
the  year  1892,  Mr.  Clark  filed  his  petition  in 
the  district  court  of  Hardin  county  to  recov- 
er from  Mr.  Ellsworth  his  fe^,  bntJiMiBUSi 
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of  Mr.  EUaworth'B  absence  In  Chicago,  IIL, 
he  could  not  obtain  personal  service  of  the 
notice  of  suit  In  Iowa,  and  on  the  19th  of 
August,  1892,  be  assigned  the  account  to  the 
plalntur,  who  is  a  resident  of  Cbicago.  On 
the  24tb  day  of  August,  1S92,  the  plamtiff 
filed  hia  petition  in  attachment  in  the  district 
couit  of  Kossuth  county,  from  which  court 
a  writ  issued,  and  certain  real  estate  was 
attached.  The  service  was  by  publication, 
and  also  by  personal  serrice  on  Ellsworth 
in  Chicago.  The  personal  serrice  was  made 
August  30,  1892.  On  the  6th  day  of  Sep- 
tember, 1802,  Clarlc  filed  a  dismissal  of  the 
action  commenced  by  him  in  Hardin  county. 
On  the  2d  day  of  September,  1802,  Ells- 
worth accepted  service  of  the  notice  in  the 
Clark  suit,  but  the  notice  was  not  received 
by  Clark  until  after  he  bad  dismissed  this 
suit. 

1.  The  defendant  appeared  in  this  suit  In 
KossutJ)  county,  and  filed  his  motion  to 
transfer  the  cause  to  Hardin  county,  on  the 
ground  that  It  was  the  county  of  bis  resi- 
dence, wtaicb  the  court  overruled,  and  error 
is  assigned  on  the  ruling.  Defendant,  In 
support  of  this  motion,  filed  affidavits  of 
himself,  wife,  son,  and  some  three  others, 
residents  of  Hardin  county.  From  these  affi- 
davits it  appears  that  Ellsworth  left  Iowa 
Fails  in  June,  1892,  to  go  to  Chicago  on  busi- 
ness and  pleasure,  intending  to  be  absent 
not  to  exceed  three  months;  that,  ao  far  as 
his  business  there  was  concerned,  he  was 
only  establishing  in  Chicago  a  branch  office 
of  the  real-estate  firm  of  Ellsworth  &  Jones, 
of  Iowa  Falla,  of  which  be  was  a  member; 
that  all  the  furniture  was  left  in  the  house 
at  Iowa  Falls,  and  the  clothing  of  the  family, 
except  that  for  summer  wear.  The  house  at 
Iowa  Falla  was  vacant,— that  is,  unoccupied, 
—and  the  lawn  was  mowed  by  a  colored 
man.  not  residing  on  the  premises.  The 
counter  showing  is  by  the  affidavit  of  Mr. 
Clark,  to  the  effect  ttiat  be  commenced  his 
personal  action  against  Mr.  ESlvwortta  in 
Hardin  county,  and  for  some  weeks  attempt- 
ed to  get  personal  service,  but  could  not  do 
so,  because  of  hia  absence  in  Chicago;  that 
he  was  in  Chicago  with  his  family;  that  the 
directory  of  Cliicago  showed  that  Mr.  Ells- 
worth was  engaged  in  the  real-estatA  busi- 
ness, with  an  office  at  No.  &21  Chamber  of 
Commerce  Building,  and  No.  98  North  Ken- 
sle  avenue,  and  had  a  house  at  521  Schiller 
street;  that  affiant  bad  seen  the  office  in  the 
Chamber  of  Commerce  Building,  and  that  he 
bdleves,  and  did  believe,  that  said  Ella- 
worth  was  a  nonrealdent  of  the  state  of 
Iowa.  There  are  some  other  facts  made  to 
appear  that  more  or  less  affect  the  con- 
dnsion,  but  the  foregoing  are  tbe  principal 
ones.  Appellant's  claim  is  that  this  is  a  per- 
sonal action,  so  as  to  come  within  the  pro- 
visions of  Code,  i  258&  That  section  pro- 
vides: "Except  where  otberwise  provided 
bwein,  personal  actions  must  be  brought  in 
a  county  wherein  aome  of  the  defendants 


actually  reside.    Hot  If  none  of  ttae.Ti  have 
a  residence  within  tbe  state,  they  may  be 
sued  in  any  county  wherein  either  of  them 
may  be  found."    It  seems  to  us  that  it  is 
not  a  personal  action,  or  was  not  when  com- 
menced, under  tbe  provisions  of  Code,  {  25S0, 
as  follows:    "An  action  when  aided  by  at- 
taclunent,  may  be  brought  in  any  county  in 
tbe  state  wherever  any  part  of  the  property 
sought  to  be  attached  may  be  found,  when 
the  defendant  whose  property  la  thus  pur- 
sued is  a  non-resident  of  this  state.     If  such 
defendant  is  a  resident  of  this  state  such 
action  must  be  brought  in  the  county  of  bis 
residence.    •    •    •  ••     Neidier  tbe  service  by 
publication  nor  the  personal  service  in  Clii- 
cago would  give  Jurisdiction  of  a  person  so 
as  to  authorise  a  penonai  Judgment     Tbe 
action,  at  its  inception,  was  one  in  rem.    Tbe 
situation  of  Mr.  Ellsworth  at  the  commence- 
ment of  this  suit  was  such  that  no  other  suit 
could  be  commenced  against  him  In  Iowa. 
His  absence  from  the  state  wltta  hia  family 
was  such  tliat  neither  a  personal  nor  a  aub- 
stituted  service  could  be  made  so  aa  to  ren- 
der tbe  action  a  personal  one.     His  property 
in  the  state  was  the  only  basis  of  jurisdic- 
tion, and  such  a  Jurisdiction  Is  only  as  to 
property.     It  gives  no  right  to  a  personal 
Judgment     On  tbe  question  of  fact  as  to  tbe 
residence,  we  think  tbe  holding  of  tbe  court 
Is  conclusive.     The  evidence  is  in  conflict 
It  Is  true  that  as  to  particular  fiurts,  tba« 
is  no  dispute,  but  as  to  tbe  intent  of  Mr. 
Ellsworth  In  going  to  Chicago,  under  all  tbe 
statements  and  facts,  tbe  conclusion  Is  not  a 
forced  one  that  he  had  changed  hia  residence. 
He  had  gone  there,  and  taken  rooms  for  his 
family  for  three  months;   had  opened  offices 
for  the  transaction  of  real-estate  business, 
and,  as  we  understand,  this  business  was  not 
of  a  temporary  character.    It  required  the 
presence  of  some  one  to  conduct  It,  and  the 
only  inference  is  that  he  would  be  the  per- 
son.    The  other  conclusion— that  is,  that  he 
was  a  resident  of  Iowa,  so  that  be  could  only 
be  sued  in  Hardin  county— gives  to  a  person 
situated  as  be  was  a  very  superior  advan- 
tage.    He  can  be  absent  from  the  statB  with 
his  family,  doing  a  reg^ular  business.   &nd, 
because  he  may  intend  It  to  be  temporary, 
his  creditors  must  wait  his  pleasure  for  an 
opportunity  to  oiforce  payment  through  tbe 
courts.    It  is  doubtful  if  the  legislature  ever 
intended,  by  the  statute  In  question,  sacb  a 
state  of  affairs.     But  however  that  may  be. 
Ills  statements,  and  those  of  bis  family,  are 
not  conclualTe  as  to  his  bitent  nor  as  to  the 
facts.     By  this  motion  be  assumed  tbe  bnr 
den  of  showing  that  tbe  venue  should  be 
changed,  and  there  is  enough  in  tbe  facts  t» 
make  the  question  one  of  doubt     Independ- 
ent of  the  statements  of  the  family  as  to 
what  was  intended,  tbe  Cacta  would   be  a 
strong,  if  not  quite  conclusive,  showing  of 
residence  in  Cbicago.     The  statements  as  to 
such  Intent  ought  not  to  be  absolutely  con- 
trolling.    They  may  be  considered  vltli  otb- 
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■er  facts,  and  be  credited  or  not,  as  the  sit- 
uation will  warrant.  We  think  the  resi- 
dence contemplated  by  this  statute  means 
actual  residence.  It  is,  perhaps,  not  best  nor 
expedient  to  attempt  to  accurately  define  it, 
by  saying  how  long  an  absence  from  the 
state,  in  a  way  that  a  personal  action  could 
not  be  commenced,  or  what  should  be  the 
circumstances  of  such  an  absence,  to  fix  a 
nonresidence.  The  facts  of  particular  cases 
will  vary  so  that  It  Is  best  to  leave  It  a  ques- 
tion for  consideration  upon  facts  as  they 
arise.  We  think  the  facts  of  this  case  justi- 
fied the  finding  by  the  district  court  Ap- 
pellant cites,  as  a  strong  case  in  his  favor, 
Bradley  v.  Praser,  64  Iowa,  289,  6  N.  W.  293. 
That  case  involved  a  construction  of  Code,  { 
3507,  as  to  the  Jurisdiction  of  Justices  of  the 
peace,  where  it  is  held  that  one  absent  from 
tue  county  to  do  a  particular  Job  of  work 
In  building  a  schoolhouse,  and  who  boarded 
with  his  family  at  a  hotel,  intending  to  re- 
turn when  his  Job  was  completed,  continues 
an  actual  resident  of  the  county  he  left  to 
do  the  work.  There  was  nothing  In  that 
case  to  warrant  any  but  the  single  conclu- 
sion, while  in  this  it  is  different  There  the 
business  engaged  in  was  fixed  as  to  amount, 
and  fairly  limited  as  to  duration.  Besides, 
In  that  case,  there  was  the  opportunity  to 
bring  suit  in  the  county  of  his  actual  resi- 
dence, so  that  the  rule  applied  is  in  no  way 
obstructive  of  the  rights  of  others. 

2.  The  issue  on  the  trial  of  the  case  pre- 
sented two  questions:  (1)  Did  Mrs.  Blls- 
worth  actually  employ  Mr.  Clark?  and,  if 
BO,  then  (2)  what  should  be  the  amount  of 
the  recovery,  which  was  to  be  a  reasonable 
compensation  for  the  service  rendered?  To 
establish  this  the  plaintiff  used  as  witnesses 
attorneys  residing  in  Cedar  Rapids,  Des 
Moines,  Dubuque,  and  Ft  Dodge,  Iowa.  To 
each  of  such  witnesses  was  submitted  a 
hyiwtbetical  form  of  question,  which,  be- 
cause of  its  length,  we  cannot  well  set  out, 
for  It  covers  some  13  pages  of  abstract.  The 
first  paragraph  of  the  question  is  as  fol- 
lows: "Q.  6.  This  action  is  brought  to  re- 
cover compensation  and  expenses  for  serv- 
ices of  the  said  Chas.  A.  Clark,  rendered 
Mrs.  Etattie  A.  Ellsworth,  wife  of  the  de- 
fendant, Eugene  S.  Ellsworth,  In  a  certain 
suit  for  a  divorce  brought  by  the  defendant, 
Bugene  S.  Ellsworth,  against  bis  said  wife, 
in  the  district  court  of  Hardin  county, 
Iowa.  The  original  notice  in  said  action  by 
the  defendant,  Eugene  S.  Ellsworth,  against 
his  said  wife,  had  acceptance  of  service 
thereof  indorsed  thereon,  and  signed  by  his 
said  wife  in  her  own  handwriting,  and  dated 
November  16th,  1891.  The  petition  for  a  di- 
vorce in  said  action  purported  to  be  sworn 
to  by  the  defendant,  Eugene  S.  Ellsworth, 
and  on  the  16th  day  of  November,  1891,  be- 
fore his  attorney,  C.  M.  Nagle,  as  a  notary 
public  of  Wright  county,  Iowa.  Said  peti- 
tion was  filed  In  the  district  court  of  Hardin 
county,  Iowa,  Dec.  2nd,  1891.    On  the  15th 


day  of  November,  1891,  upon  the  default  of 
his  said  wife,  the  defendant,  Eugene  S.  Ells- 
worth, secured  a  decree  of  divorce  against 
his  said  wife,  giving  him  the  custody  of  two 
children  of  their  marriage,  and  cutting  off 
his  said  wife,  without  alimony,  from  all  In- 
terest in  and  to  the  property  of  the  defend- 
ant herein,  Eugene  8.  Ellsworth."  Then  fol- 
lows a  statement  of  facts  claimed  to  Iiave 
such  BuppcH-t  in  the  evidence  as  to  render 
them  pr(^>er,  with  reference  to  the  suit  in 
which  Clark  was  employed,  and  the  ques- 
tion continued  as  follows:  "Upon  the  hy- 
pothesis that  the  foregoing  statement  of 
facts  is  correct,  taking  Into  consideration 
the  fact  that  Mrs.  Ellsworth  herself  attach- 
ed her  own  signature  to  acceptance  of  serv- 
ice of  the  original  notice  in  the  original  di- 
vorce proceedings,  and  the  difficulty  of  prov- 
ing fraud  and  duress  In  that  belialf,  with  the 
defmdant  herein,  and  his  attorney,  Nagle, 
both  as  witnesses  against  her,  touching  that 
transaction,  and  taking  into  consideration 
the  fact  that  she  was  without  means  to 
prosecute  her  petition  and  motion  for  a  new 
trial,  and  that  her  attorneys  were  compelled 
to  and  did  rely  upon  securing  compensa- 
tion from  her  husband,  the  defendant  here- 
in; and  also  taking  into  account  the  settle- 
ment which  Mrs.  Ellsworth  made  with  her 
husband  pending  her  petition  and  motion 
for  a  new  trial,  and  the  questions  of  law  in- 
volved in  and  raised  by  that  settlement,  and 
also  taking  into  account  tlse  depositions 
taken  by  Ellsworth,  the  defendant  herein, 
to  show  his  wife  guilty  of  infidelity,  and  the 
questions  of  law  involved  in  the  motions  to 
suppress  said  depositions,  and  also  taking 
into  account  the  wealth  of  the  defendant 
herein,  as  already  stated,  and  the  question 
of  alim<»iy  involved  in  case  of  a  divorce 
from  his  wife,  and  of  the  other  facts  and 
circumstances  set  forth  in  the  foregoing 
statement  of  facts,— state  *  *  *  what  in 
your  Judgment,  Is  a  fair  and  reasonable 
compensation  in  gross  for  the  services  ren- 
dered by  the  said  Clark  on  behalf  of  Mrs. 
Ellsworth  In  the  litigation  aforesaid,  taking 
Into  consideration  all  the  facts  and  circum- 
stances above  set  forth,  and  the  magnitude 
of  the  interests  involved,  and  the  success  at- 
tained?" Objections  were  interposed  to  the 
question,  which  were  overruled,  and  in  ar- 
gument it  is  urged  that  the  question  is  er- 
roneous, because  it  permitted  the  Jury  to 
take  into  consideration  in  estimating  the 
value  of  the  service  "the  results  attained  by 
tfie  suit"  The  court,  in  stating  what  the 
Jury  could  consider  in  fixing  a  reasonable 
compensation,  among  other  things,  said: 
"The  time  spent  in  the  preparation  for  and 
trial  of  the  cause,  and  the  results  attained." 
In  the  same  instruction  it  is  said:  "By  the 
expression  'results  attained,'  as  used  in  this 
instruction,  I  mean  the  success  or  nonsuc- 
cess  of  the  litigation,  and  not  the  ultimate 
benefit  to  the  client."  It  is  argued  that  the 
expression  in  the  question  as  to  results  a' 
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tained  woxdd  be  understood  by  the  wit- 
nesses and  the  jury  to  mean  "the  ultimate 
benefit  to  be  derived  by  the  defendant's 
wife":  but  we  think  the  limitation  on  its 
meaning  as  placed  by  the  court  avoids  any 
objection  to  the  question  in  that  respect 
That  it  is  proper  to  consider  the  success  of 
the  service  rendered  In  flxUig  a  reasonable 
compensation  is  not  open  to  question. 

3.  The  question  Is  claimed  to  be  objec- 
tionable, because  It  permitted  the  witness 
and  Jury,  in  estimating  the  compenBation, 
"to  consider  the  wealth  of  the  defendant." 
The  court,  in  an  Instruction,  said  to  the 
Jury:  "In  arriving  at  the  reasonable  com- 
pensation to  be  allowed  the  plaintiff  for  the 
services  of  the  said  Chas.  A.  Clark,  you  can- 
not take  into  consideration  the  fact,  If  it  be 
a  fact,  that  he  relied  upon  securing  his  com- 
pensation for  such  services  from  this  de- 
fendant, and  the  reasonable  compensation 
tor  the  services  actually  rendered  cannot  be 
enhanced  or  Increased  by  reason  of  such 
fact"  The  Instruction  fixed  the  law  of  the 
case  on  this  trial,  and  its  effect  is  to  take 
from  the  Jury  the  facts  as  to  the  wealth  of 
the  defendant.  Referring  to  the  question, 
it  will  be  seen  that  one  of  the  facts  speci- 
fied to  be  considered  in  making  the  esti- 
mate of  compensation  was  the  wealth  of  the 
defendant  The  objection  to  the  question, 
-which  was  overruled,  makes  specific  men- 
tion of  the  fact,  and  the  witnesses  an- 
swered the  question  with  that  as  an  element 
that  might  enhance  the  compensation.  If 
it  could  be  said  that  the  Instruction  cured 
the  error  In  the  ruling  on  the  objection  to 
the  question  as  to  the  Jury,  still  It  remains 
that  the  estimates  of  the  witnesses  were 
made  with  this  express  direction  in  the 
question:  "Also  taking  into  account  the 
wealth  of  the  defendant  h«%ln,  as  already 
stated."  The  wealth  of  the  defendant  as 
stated  was  "nearly  or  quite  the  sum  of  five 
hundred  thousand  dollars."  If  the  record  is 
divested  of  the  expert  evidence  based  on  the 
hypothetical  question,  the  finding  has  no 
suflScient  support  But  we  do  not  think  the 
Instruction  cured  the  error  in  ruling  on  the 
evidence  as  to  the  Jury.  The  particular  fact 
we  are  considering  was  mingled  with  a 
great  multitude  of  other  facts  on  which  the 
expert  witnesses  made  their  estimates,  and 
the  Jury  could  have  no  idea  of  the  Import- 
ance given  by  the  witness  to  any  particular 
fact;  and,  even  If  that  could  be  done,  the 
cause  was  submitted  as  if  the  evidence  was 
properly  admitted.  The  court  limited,  by 
an  instruction,  the  effect  of  some  other  evi- 
dence, but  no  reference  was  made  to  that  in 
question,  and  it  stood  before  the  Jury  as 
proper  evidence.  In  view  of  further  pro- 
ceedings in  the  case,  we  may  properly  say 
that  we  regard  the  instruction  that  the 
wealth  of  defendant  cannot  be  considered  to 
enlumce  the  amount  of  compensation  as  cor- 
rect Appellee  cites  the  case  of  Ix>mbard  v. 
Bayard,  1  WalL  Jr.  196,  Fed.  Gas.  No.  8,469, 


—ft  case  in  the  United  States  clrcnlt  court- 
in  which  Mr.  Justice  Orler  uses  this  lan- 
guage: "Every  gentleman  of  the  bar  well 
knows  that  there  cannot  be  any  one  rule  of 
charges  In  the  nature  of  a  horizontal  tariff 
for  all  cases.  Often,  where  the  parties  are 
poor,  and  the  matters  in  contest  small,  coun- 
sel receive  but  very  inadequate  compensa- 
tion for  their  exertion  of  mind  and  body; 
and,  for  myself  I  know  that  some  of  the 
most  severe  labors  of  my  professional  life 
have  been  the  least  well  paid.  In  other 
cases,  where  the  parties  are  wealthy,  and  the 
sum  in  controversy  large,  they  will  receive  a 
tenfold  greater  compensation  for  a  tithe  of 
the  same  labor.  In  some  cases  the  whole 
sum  In  dispute  would  be  poor  compensa- 
tion; In  others,  five  per  cent  of  It  will  be 
very  liberal.  Hence,  in  all  cases  profession- 
al compensation  Is  gauged  not  so  much  by 
the  amount  of  the  labor,  as  by  the  amount 
in  controversy,  the  ability  of  the  party,  and 
the  result  of  the  effort"  That  case  dealt 
with  the  questlcMi  of  the  compensation  of 
an  auditor,  who  was  an  officer  of  the  court 
and  for  whom  no.  fees  were  prescribed. 
^yhat  Is  said  as  to  professional  services  Is 
In  the  way  of  an  illustration,  and  we  do  not 
understand  the  learned  Justice  to  say  that 
the  ability  of  a  party  to  pay  may  mhance 
the  fact  of  a  reasonable  compensation  for  a 
service,  but  he  makes  a  reference  to  the 
profession,  which  is  true,  and  he  speaks  of 
cases  In  which  "the  parties  are  wealthy,  and 
the  amount  in  controversy  large,"  where  the 
greater  fees  are  paid.  The  thought  seems 
to  have  been  that  with  that  class  of  clients. 
cases  are  found  where  large  fees  are  Justi- 
fied because  of  the  actual  value  of  the  serv- 
ices rendered.  We  think  no  court  has  ever 
said  that,  with  the  facts  the  same,  a  reason- 
able compensation  for  a  professional  serv- 
ice for  a  poor  man  Is  worth  less  than  the 
same  service  for  a  rich  man.  It  is  likely 
true  tha't  less  is  often  taken  from  the  poor 
than  from  the  rich,  but  the  reason  Is  not  be- 
cause of  a  difference  In  what  the  service  ia 
reasonably  worth,  but  because  of  a  disposi- 
tion of  professional  persons  to  charge  less  in 
such  cases,  even  to  the  extent,  in  some  cases, 
of  maidng  it  a  gratuity,  or  a  mere  trifle. 
The  practice  is  to  be  commended,  but  not 
under  a  rule  that  they  may,  while  thus  giv- 
ing to  one,  take,  because  of  that  fact,  from 
another.  If  it  is  the  rule  that  fees  may  be 
enhanced  because  of  the  wealth  of  the  client 
we  do  not  see  why,  in  a  case  where  the 
client  Is  poor,  that  fact  may  not  be  shown 
to  lessen  the  compensation,  and  such  a  rule 
has  never  obtained. 

4.  It  is  further  urged  against  the  question 
that  it  permitted  the  witnesses  to  take  into 
consideration  the  facts  that  Mrs.  Ellsworth 
was  without  means  to  prosecute  her  peti- 
tion and  motion  for  a  new  trial,  and  that 
her  attorneys  were  compelled  to  and  did  r^y 
on  securing  compensation  from  her  hus- 
band.   We  do  not  see  how  these  facts  la 
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any  iray  affect  the  qnestloo  of  the  amount 
of  compensation  to  be  paid.  The  serrice  la 
In  no  way  affected  by  them,— that  Is,  made 
greater  or  less.  The  court  said  to  the  Jury 
that,  in  flzlng  a  reasonable  compensation,  It 
could  not  consider  the  fact  that  plaintiff  re- 
lied upon  securing  It  from  the  defendant 
If  the  service  was  rendered  for  one  able  to 
pay,  and  It  was  to  be  paid  for  by  one  less 
able,  (w  of  doubtful  ability,  there  would  be 
a  greater  reason  for  permitting  that  fact  to 
Influence  the  amount  But  such  facts  do 
not  affect  the  value  of  the  services.  The 
value  of  the  service  depends  on  the  amount 
and  character  of  the  service  and  the  re- 
sults attained.  The  question,  with  such 
facts  Included,  should  not  have  been  permit- 
ted. 

5.  There  Is  further  complaint  that  the 
question  Includes  the  facts  that  Mrs.  Ells- 
worth signed  the  acceptance  of  service  in 
the  divorce  case,  and  that  It  was  more  diffi- 
cult, because  of  that  fact,  to  prove  the  fraud 
and  duress.  Those  facts  went  to  show  the 
character  of  the  service  rendered;  that  Is, 
the  difficulties  to  be  met  and  overcome, 
wblcb,  with  the  success  of  the  litigation, 
tended  to  show  the  merit  or  value  of  the 
service.  In  this  respect  there  was  no  er- 
ror. 

&  There  was  further  objection  that  the 
testimony  of  the  expert  witnesses  did  not 
show  that  they  were  acquainted  with  the 
value  of  such  services  in  Hardin  county  and 
vicinity,  where  the  services  were  rendered. 
We  think  the  objection  in  this  respect  was 
well  taken  in  a  case  of  this  character.  It  is 
not  necessary  that  we  should  determine  the 
question  of  what  should  be  the  rule  where  a 
person  employs  an  attorney  residing  at  a 
distance  to  go  to  another  place  to  render 
service  for  which  the  employer  Is  to  pay,  as 
in  this  case  the  compensation  is  to  come 
from  a  third  party,  under  a  rule  of  law  that 
it  is  necessary  expense,  no  more  than  what 
Is  necessary  should  be  allowed,  and  that 
should  be  no  more  than  what  the  service 
was  reasonably  worth  where  It  was  ren- 
dered. The  law  fixed  the  place  where  Mrs. 
Ellsworth  must  bring  her  suit  or  Institute 
her  proceedings,  and  she  was  entitled  to  a 
legal  reasonable  service  for  which  her  hus- 
band must  pay  a  reasonable  compensation 
as  fixed  by  the  practice  of  the  place  where 
tbe  service  was  rendered.  Fees  for  legal 
services  vary  greatly,  being  in  some  locali- 
ties much  more  thau  In  others.  These  ex- 
pert witnesses  lived,  as  we  have  said.  In 
cities  in  different  parts  of  the  state,  and  the 
compensation  fixed  by  them  was  likely 
measured  by  charges  where  they  were  fa- 
miliar with  the  practice.  At  any  rate,  it 
does  not  appear  that  they  knew  the  rates 
charged  In  Hardin  county  or  vicinity,  so 
<i<a  to  be  competent  to  testify  as  to  the  val- 
ue of  services  rendered  there.  Because  of 
tbe  errors  Indicated  the  judgment  is  re- 
versed. 


HENRY  V.  BVANS  et  al. 
(Supreme  Court  of  Iowa.    May  31,  1895.) 
Fabtxbrsbip— Wbat  Constitotbs. 
rnie  proceeds  of  a  sale  of  corporate  stock 
owned  by  plaintiff,  having  been  paid  to  defend- 
ants, in  whose  names  tiie  shares  stood,  were,  with 
plaintiff's  consent,  pnt  into  a  partnership  formed 
by  defendants  and  third  persons,  the  latter  hav- 
ing no  knowledge  of  plamtiffs  interest  therein. 
B^d,  that  plaintiff  was  a  partner  of  defendant* 
as  to  their  interest  In  the  firm. 

Appeal  from  district  court  Pottawattamie 
county;  H.  B.  Deemer,  Judge. 

Action  In  equity  for  the  dissolution  of  a 
partnership  and  for  an  accounting.  Affirm- 
ed. 

N.  M.  Hubbard  and  Wright  &  Baldwin,  for 
appellant  Smith  McPherson  and  N.  M.  Pu- 
scy,  for  appellees. 

KINNB,  J.  L  It  Is  alleged  in  the  petition 
that  in  1877  a  corporation  known  as  the 
Evans-Jackson  Live-Stock  Company  was  or- 
ganized under  the  laws  of  the  state  of  Iowa. 
The  purpose  of  the  corporation  was  to  pur- 
chase and  own  a  cattle  ranch  and  cattle  in 
the  territory  of  Wyoming.  The  capital  stock 
of  tbe  company  was  $100,000,  In  shares  of 
$100  each.  The  original  corporators  were  Wil- 
liam Evans,  J.  F.  Evans,  James  A.  Jackson, 
Samuel  Hass,  and  John  T.  Stewart  By  the 
articles  of  incorporation,  it  was  provided  that 
60  per  cent  of  the  shares  should  be  paid  at 
once,  which  was  done.  August  25,  1877,  J.  F. 
Evans  and  William  Evans  requested  plaintiff 
to  take  stock  in  said  company,  and  on  that 
day  plaintiff  paid  to  said  Evans  $5,000  in 
full  for  83  shares  of  the  company's  stock, 
being  60  per  cent  of  its  cash  value.  The 
stock  had  previously  been  issued  to  the  In- 
corporators heretofore  mentioned,  and  plain- 
tiff received  certificates  for  stock  which  had 
been  issued  to  J.  F.  Evans,  and  by  him  as- 
signed on  tbe  back  thereof  September  12, 
1879.  With  the  capital  stock  paid  in,  said 
company  purchased,  in  the  territory  of  Wyo- 
ming, herds  of  cattle,  and  carried  on  the 
business  of  raising  cattle  until  1881.  During 
said  time  J.  F.  Evans  was  the  president  of 
said  company,  and  William  Evans  was  Its 
treasurer  and  manager.  During  said  period 
two  dividends  were  made,  one  on  December 
17,  1879,  for  $8,823.13,  and  another  for  $4,000. 
That  the  share  of  said  dividends  due  plaintiff 
was  $1,102.79.  At  this  Ume  William  Evans 
held  370  shares  of  stock;  .T.  F.  Bvans,  211 
shai^s;  Samuel  Hass,  248  shares;  John  T. 
Stewart,  84  shares;  and  plaintiff,  86  shares. 
That  the  dividends  due  plaintiff  were  paid 
to  J.  F.  Evans,  as  plaintiff's  stock  still  stood 
in  the  name  of  said  Evans,  nor  was  plain- 
tiff's stock  ever  transferred  to  him  on  the 
books  of  the  corporation.  That  the  stock  of 
plaintiff  was  thus  held  at  the  instance  of  the 
Evanses,  who  did  not  desire  that  Stewart  or 
Hass  should  know  that  plaintiff  held  stock. 
February  26,  1880,  the  corporation.  *r  _lt" 
Digitized  by  VjOOQ  [€ 


NORTHWESTERN  REPORTER,  Vol.  Ca 


(lowi. 


etockbolden,  sold  two-thirds  of  the  capital 
stock  to  one  Mead  for  $99,000,  to  be  paid  as 
foUows:  $5,000  down,  $49,950  May  8.  1880, 
and  $44,950  June  8,  18S0.  In  pursuance  of 
said  sale,  and  at  the  request  of  the  Evanses, 
plaintiff  deposited  with  William  Evans,  treas- 
urer, 57  shares  of  his  stock.  Said  sale  was 
consummated,  and  the  money  paid  as  agreed, 
the  money  for  plaintlfTs  57  shares  being 
paid  to  J.  F.  and  William  Evans.  After 
this  sale,  a  new  partnership  was  formed, 
composed  of:  William  Evans,  to  put  In  $30,- 
OOO  of  capital;  Samuel  Hass,  to  put  In  $20,- 
000  of  capital;  J.  F.  and  T.  J.  Evans,  to 
put  in  $20,000;  and  John  T.  Stewart  to 
put  In  $5,000,— for  the  purpose  of  purchas- 
ing cattle  In  Oregon,  and  establishing  a 
new  ranch  for  ranching  cattle  at  North  Park. 
Colo.  Plaintiff  agreed  that  the  money  poia 
for  his  57  shares  should  go  into  thte  new 
partnership,  and  that  ail  moneys  due  plain- 
tift  on  dividends  or  for  sale  of  his  other 
stock  should  be  invested  in  said  partnership. 
March  1,  1S80,  In  pursuance  of  the  formation 
-of  said  partnership,  and  of  the  agreement 
made  between  plaintiff  and  Evans,  Hass  and 
William  Evans  purchased  In  Oregon  large 
numbers  of  cattle,  of  the  value  of  $78,000. 
These  cattle  were  driven  to  North  Park, 
Colo.  Said  partnership  has  continued  ever 
since  its  organization.  In  Juno,  1881,  plain- 
tiff's remaining  one-third  of  bis  stock  in  cor- 
poration was  sold  to  Mead,  and  the  money 
paid  therefor  to  Evana,  and  the  same  was 
used  in  the  new  partnership.  That  the  total 
sum  due  plaintiff  on  dividends,  as  reported 
by  Evans,  was  $13,132.79,  all  of  which  was 
invested  in  the  new  partnership.  It  is  aver- 
red that,  since  tlie  partnership  of  Evans, 
Hass  &  Co.  was  formed,  Samuel  Hass  has 
purchased  Stewart's  interest.  William  Evans 
and  Hass  have  purchased  T.  J.  Evans'  inter- 
est, and  said  firm  is  now  composed  of  J.  P. 
Evans,  William  Evans,  Samuel  Hass,  and 
this  plaintiff's  interest  in  the  share  of  J.  F. 
Evans  and  William  Evans;  and  each  is  in- 
terested in  the  present  ranch  and  herd  at 
North  Park,  in  proportion  to  the  amount  of 
money  each  paid  in  to  make  up  the  capital 
stock  of  said  partnership,— $78,00a  Plaintiff 
asks  to  be  declared  a  partner  with  J.  F.  and 
William  Evans'  interest  in  said  copartner- 
ship to  the  extent  of  the  amount  in  fact  due 
him  from  the  proceeds  of  the  Evans-Jackson 
Uve-Stock  Company.  The  firm  of  Evans, 
Hass  &  Co.  has  been  and  still  is  engaged  in 
raising,  shipping,  and  selling  cattle  from 
their  ranch  at  North  Park.  It  is  averred  that 
from  time  to  time  the  Evanses  have  verbal- 
ly reported  as  to  the  business  to  plaintiff. 
That  the  present  value  of  the  herd  is  $80,000. 
That  defendants  refuse  to  make  plaintiff  a 
statement  of  the  condition  of  the  business  of 
said  partnership.  Tliat  no  sum  other  than 
the  original  capital  has  been  put  into  said 
partnership  save  the  profits  of  the  business. 
Tliat,  when  the  partnership  was  formed,  none 
of  its  members  except  J.  F.  Evans  and  Wil- 


liam Evans  knew  that  plaintiff  was  Interest- 
ed therein.  That  said  defendants  have  re- 
ceived and  kept  the  proceeds  of  plaintifri 
stock,  and  put  the  same  In  as  capital  in  the 
partnership.  That  they  refuse  to  pay  plain- 
tiff any  of  the  proceeds  of  ills  interest  in 
said  partnership,  and  deny  his  interest  In 
said  firm.  The  prayer  Is  for  an  acconnting  of 
the  business  of  the  live-stock  conapany  and 
of  the  copartnership;  that  plaintiff's  Inter- 
est therein  be  established,  the  firm  dissolved, 
and  its  assets  equitably  distributed  among 
the  partners,  according  to  their  respeetlTe  In- 
terests. Defendants  answered,  denying  that 
they  requested  plaintiff  to  take  stock  In  the 
live-stock  company,  and  that  he  paid  $5,000 
for  his  share  of  stock.  Admit  that  plaintur 
did  purchase  of  J.  F.  Evans  83  shares  of 
stock  in  said  company  for  $5,000,  and  pai<I 
for  them,  and  that  the  certificates  for  said 
shares  were  assigned  by  J.  F.  Erana  to  plain- 
tiff; that  plaintiff  afterwards  purchased 
three  shai'es  of  said  stock  of  defendant  Wil- 
liam Evans.  Deny  that  J.  F.  Evans  was 
during  the  whole  existence  of  the  oorpon- 
tion.  Its  president.  Admit  the  receipt  of  div- 
idends of  $1,102.79,  which  J.  F.  E^rana  has 
offered  to  pay  plaintiff,  and  is  now  ready  to 
pay  him.  Admit  the  sale  of  sto<dc  to  Mead, 
and  aver  that  defendant  J.  F.  Evans,  on  re- 
ceipt of  the  purchase  price  of  plainUirs 
stock,  offered  to  pay  It  to  blm.  and  be  re- 
fused to  receive  It;  that  said  Bvana  Is  now 
ready  to  pay  the  same.  Admit  the  formation 
of  the  new  partnership;  that  it  purchased 
cattle,  and  took  some  of  them  to  North  Park. 
Admit  the  sale  of  the  remainiag  one-third  of 
the  stock  of  the  live-stock  company,  Includ- 
Ing  that  of  plaintiff,  to  Mead;  that  J.  F. 
Evans  received  the  money  for  plaiotlff,  and 
offered  the  same  to  him,  which  he  refused; 
that  he  is  now  ready  to  pay  the  same;  that 
he  holds  same  as  the  custodian  of  plaintiO. 
They  deny  that  plaintiff  had  any  Interest  in 
the  copartnership.  In  April,  1889,  plaintiff 
filed  a  supplemental  petition,  charging  that 
In  March,  18%,  the  copartnership  of  Evans, 
Hass  &  Co.  was  dissolved  by  mutoal  c<»- 
sent,  and  a  settlement  had,  which  settlemeut 
plaintiff  adopts,  and  claims  his  share  Uiefe- 
of.  He  charges  that,  of  the  $75,000  snbserilv 
ed  capital  stock,  tben  waa  used  $60.(i>>i: 
that,  after  deducting  taxes  and  expenses. 
there  remained  to  be  divided  among  tbe  part- 
ners the  sum  of  $78,474;  that  the  entire  as- 
sets were  sold  to  Hass  for  $200,000  In  cash, 
making  the  total  value  of  the  assets  $278,474. 
Plaintiff  avers  that  there  Is  due  htm  from  the 
assets  of  the  live-stock  company  $13.40ij: 
that  he  is  entitled  to  participate  in  the  asse-ts 
of  Evans,  Hass  &  Oa  For  answer  to  this 
supplemental  bill,  defendants  say  they  admit 
that  $75,000  capital  was  subscribed  to  the 
partnership,  that  tbe  venture  was  unproOui- 
ble,  and  no  profits  have  ever  been  realized 
from  the  same.  They  aver  that,  after  tb^ 
Oregon  venture,  William  Evans  and  Samuel 
Hass,  on  their  own  account,  purchased  th? 
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Noi-th  Park  cattle  ranch,  and  thereafter  they 
entered  Into  an  agreement  with  the  defend- 
ant J.  F.  Evans,  by  which  he  became  jointly 
Interested  with  them  In  the  Mendenhall  pur> 
chase,  which  was  not  connected  with  the 
partnership  entered  into  in  March,  1881),  nor 
a  continuation  of  it  That,  under  said  last 
partnership,  they  purchased  cattle,  and  con- 
tinued In  the  business  until  March,  1885, 
when  they  sold  the  assets  of  the  partnership 
to  Hass  for  $200,000.  That  plaintiff  never 
had  any  interest  In  the  purchase  of  the  North 
Park  cattle,  nor  In  any  of  the  subsequent  cat- 
tle deals  and  transactions.  That  he  had  no 
Interest  In  the  first  partnership.  That  the 
money  received  under  the  live-stock  company 
belonging  to  plalntlfC  was  not  received  for 
the  purpose  or  with  the  understanding  that  It 
should  be  placed  in  the  funds  of  the  copart- 
nership formed  in  March,  18S0,  for  the  pur- 
pose of  driving  cattle  from  Oregon. 

The  case  was  tried  to  the  court,  and  on 
December  .31,  1889,  he  filed  findings  of  fact 
r.nd  law.  In  substance,  the  court  found  that 
pinlntltr  was  a  partner  In  what  was  known 
as  the  "Oregon  Venture;"  that  he  was  also 
a  partner  with  defendants  to  the  amount  of 
dividends  and  amount  realized  from  the  sale 
of  the  two-thirds  of  bis  Interest  in  the  B  trans- 
Jackson  Live-stock  Ck>mpany,  then  in  J.  F. 
E>rans'  hands,  in  the  sum  of  |9,652.79  in 
money;  that  his  Interest  Is  In  the  proportion 
which  said  sum  bears  to  the  actual  amount 
of  money  contributed  by  defendants,  William 
and  J.  F.  Bvana,  to  the  capital  stock  of  said 
copartnership,  and  plaintiff's  liability,  If  any, 
for  losses  of  the  copartnership  Is  In  the  same 
proportion;  that  plaintiff  had  no  Interest  In 
tbe  Mendenhall  ranch.  Whereupon  the  oourt 
ordered  that  an  accounting  be  had,  and  re- 
ferred the  case  to  L.  W.  Ross,  Esq.,  as  a 
leferee  to  state  the  account,  and  authorized 
said  referee  to  use  the  evidence  already  of- 
fered, and  provided  that  either  party  might 
take  further  evidence  before  said  reteree. 
Thereafter  the  hearing  was  had  before  the 
referee.  Evidence  was  introduced,  and  said 
referee  made  findings  of  fact  and  law.  These 
findings  are  very  lengthy,  and  cannot  be  ful- 
ly set  out  The  referee  found  that  there  was 
a.  loss  of  12,916.81  In  the  Oregon  venture,  of 
which  plaintiff  should  bear  $4G9.25.  He  stated 
tbe  account  thus: 

Defendanta  Dr.  to  plain- 
tiff as  per  decree $  9,652  79 

Sale  last  one-third  stock      3,470  75 

Interest  on  same  9  5-12 
yean 1,961  00 

$15,081  54 

Proportions  of  loss  sustained $     460  23 

Check  4.0'H)  OD 

Balance 10,G15  20 

$15,084  54 

— And  recommended  tliat  judgment  be  en- 
tered for  $10,015.20  for  plaintiff,  and  that  the 
costs  be  equitably  apportioned.  PialntlfTs  mo- 
tion to  set  aside  the  referee's  report,  and  ex- 
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ceptlons  and  objections  thereto,  and  his  mo- 
tion to  set  aside  the  Interlocutory  order  and 
decree,  were  overruled,  and  defendant's  mo- 
tion to  confirm  tbe  report  was  suslaiucd. 
Judgment  was  ordered  accordingly,  from 
which  this  appeal  Is  prosecuted. 

2.  The  record  and  arguments  In  this  case 
contain  nearly  900  pages  of  printed  matter. 
The  questions  presented  are  mostly  of  fact. 
We  have  often  said  In  such  cases  that  we 
cannot  review  and  discuss  the  evidence  lu 
detail.  To  do  so  in  this  case  would  fill  a 
volume,  and  would  serve  no  useful  purpose 
to  anyone  save  the  parties  to  this  lUIgatluu. 
The  case  presents  In  reality  but  three  ques- 
tions which  we  need  to  consider:  (1)  Wa^ 
plaintiff  a  partner  with  the  Evanses  In  what 
was  called  the  "Oregon  Venture"?  (2)  If  so, 
when  did  said  partnership  cease  to  exist? 
(3)  Was  the  finding  of  the  referee  as  to  the 
profits  or  losses  of  the  Oregon  venture  cor* 
rect?  We  think  the  evidence  very  satisfac- 
torily shows  that  about  March  10,  1880,  the 
defendants,  William  Evans,  J.  F.  Evans,  also 
T.  J.  Evans,  Samuel  Hass,  and  John  T.  Stew- 
art, entered  Into  a  copartnership,  in  the  lan- 
guage of  their  written  agreement,  "for  the 
summer  of  1880,  for  the  purpose  of  purchasing 
and  driving  cattle  from  Western  states  and 
territories  to  the  Eastern  market,  for  sale 
and  for  ranch."  That  the  several  parties  fui^ 
nished  the  following  sums  of  money  for  said 
enterprise:  William  Evans,  $30,000;  3.  F. 
Evans  and  T.  J.  Elvans,  $20,000;  Samuel 
Hass,  $20,000;  and  J.  T.  Stewart,  $5,000. 
That,  in  pursuance  of  this  contract  of  part- 
nership, William  Evans  and  Samuel  Hass 
were  to  and  did  go  west  to  make  the  pur- 
chases of  cattle.  That  the  partnership  was 
carried  on  at  least  until  1881.  This  agree- 
ment of  partnership  was  In  writing,  and  plain- 
tiff's name  did  not  appear  therein  or  thereto. 
Plaintiff  does  not  now  claim  that  he  was  a 
member  of  the  copartnership,  except  as  to  the 
interest  of  the  partners  William  and  J.  F. 
Evans  therein.  His  claim  Is  that  to  the  ex- 
tent of  the  amount  of  the  dividends  and 
amount  realized  from  the  sale  of  his  interest 
in  the  Evans-Jackson  Live-Stock  Company, 
which  had  been  received  by  William  Evans, 
and  formed  a  part  of  the  capital  stock  paid 
In  by  him  and  J.  F.  Evans  on  the  copartner- 
ship above  mentioned,  he  was  a  partner.  The 
court  below  so  found,  and  held  that,  by  reason 
of  the  transaction  between  plaintiff  and  Wil- 
liam and  J.  F.  Evans,  said  defendants  were 
eetopped  from  denying  that  plaintiff  was  a 
partner  with  them  in  the  Oregon  enterprise. 
In  this  we  think  there  was  no  error.  It  is 
true  that  certain  members  of  the  firm  of 
Evans,  Hass  &  Co.  do  not  seem  to  have  been 
aware  of  tbe  relation  which  the  plaintiff  bore 
to  the  two  Evanses,  but  we  do  not  deem  that 
material  in  this  case,  as  it  is  not  sought  to 
make  plaintiff  a  partner  as  to  them,  or  In  any 
way  affect  their  interests.  We  know  of  no 
reason  which  prevents  some  of  the  members 
of  a  firm  from  admitting  a  .third  party  to 
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share  In  the  fimi  profits  and  losses,  thereby 
making  him  a  partner  as  between  themselves. 
This  is  what  was  In  fact  done  in  this  case. 
While  plaintiff,  in  order  to  have  become  a 
member  of  the  firm  of  Evans,  Hass  &  Co., 
must  Iiave  liad  ttie  assent  of  all  of  the  mem- 
bers of  that  firm,  no  such  necessity  existed 
when  he  simply  became  a  partner  with  these 
two  Evanses  as  to  their  interest  in  said  firm. 
We  think,  as  to  these  two  defendants,  plain- 
tiff must  be  treated  as  a  partner  to  the  ex- 
tent of  bis  interest,  heretofore  stated,  in  the 
capital  contributed  In  their  name  to  the  firm. 
3.  On  the  one  hand,  it  is  contended  that, 
If  this  partnership  existed,  aa  we  have  found 
It  did,  it  ceased  in  1880  or  1881,  prior  to 
the  purchase  of  what  is  known  as  the  "Men- 
denhall  Herd";  and,  on  the  other  band.  It  la 
said,  if  It  existed  at  ail,  it  continued  until 
1885,  and  embraced  transactions  of  said  de- 
fendants down  to  that  date.  The  court  Ve- 
low  found  that  the  partnership  did  not  em- 
brace the  Mendenball  purchase  or  any  sub- 
sequent transaction.  We  think  this  finding 
was  correct.  By  tbe  terms  of  the  contract 
entered  Into  by  the  members  of  Evans,  Hass 
&  Co.,  the  business  was  limited  to  the  sum- 
mer of  1880.  l,t  is  not  to  be  denied  that  this 
fact  is  not  absolutely  controlling  In  deter- 
mining the  time  In  fact  during  which  said 
partnership  existed.  That  is  to  say,  persons 
may  fix  a  limit  to  the  time  a  partnership  is 
to  exist,  yet  they  may  by  common  consent 
continue  the  business  tor  which  the  copart- 
nership was  formed  beyond  such  limited 
time,  and  the  partnership  be  thus  extended; 
but  It  cannot  be  doubted  that  the  limit  fixed 
in  the  written  agreement  is  a  matter  which 
should  have  much  weight  in  determining  as 
to  whether.  In  fact,  there  was  any  extension 
of  the  time  of  the  duration  of  the  copai-tner- 
shlp.  Now,  It  appears  that,  after  they  had 
sold  all  of  the  cattle  they  could,  the  firm 
concluded  to  rent  ranching  privileges  from 
one  Mendenhall  in  order  to  keep  such  cattle 
as  were  unfit  for  sale.  For  these  and  other 
reasons  it  seems  clear  that  the  firm  contin- 
ued to  exist  until  In  1881,  so  that  the  prop- 
erty on  band,  and  that  purcliased  and  not 
yet  delivered  them,  might  be  disposed  of. 
Again,  It  appears  that,  after  the  Oregon 
venture  had  been  so  far  prosecuted  that  all 
the  cattle  desired  had  been  bought,  the 
money  which  bad  been  subscribed  for  the 
prosecution  of  the  enterprise  in  1880,  and 
which  had  not  been  used,  was  returned  to 
the  several  subscribers.  This  would  hardly 
have  been  done  had  the  firm  bad  In  con- 
templation a  further  continuance  of  the  busi- 
ness, where  large  amounts  of  money  must 
be  expended.  We  think,  also,  it  appears 
that  the  members  of  the  firm  bad  considered 
that  the  Oregon  enterprise  was  at  an  end 
prior  to  the  purchase  of  the  Mendenhall 
herd,  except  as  to  closing  out  its  business. 
It  is  clear  that  the  only  parties  interested 
In  the  Mendenball  purchase  were  William 
Evans  and  Samuel  Hass.     Some  time  there- 


after, F.  J.  Evans  bought  an  Interest  In  that 
herd.  We  cannot  review  the  evidence  from 
which  we  arrive  at  our  conclusion,  but  it 
fully  Justifies  the  finding  below  as  to  the 
fact  that  plaintiff  had  no  interest  in  the 
Mendenliall  purchase,  or  in  any  subsequent 
transactions  of  the  Evanses. 

4.  After  determining  the  foregoing  matters, 
the  trial  court  referred  the  case  to  a  referee 
for  an  accounting  between  plaintiff  and 
William  and  J.  F.  Evans  as  to  the  partner- 
ship matters,  and  in  such  accounting  the 
referee  was  to  consider  the  evidence  already 
adduced,  and  also  such  otber  evidence  as  the 
parties  might  produce.  An  extended  bear- 
ing was  had,  and  much  new  evid^ice  taken. 
The  referee  In  his  report  makes  an  ItemizeQ 
statement  of  the  debit  and  credit  Items  of 
the  Oregon  venture,  and  finds  that  It  result- 
ed in  a  loss  of  $2,910.81,  and  that  plaintiff's 
proportion  of  said  loss  was  $469.25,  which  be 
charges  to  him.  We  have  heretofore  giveD 
the  final  statement  between  the  .parties  as 
found  by  the  referee,  showing  that  these  de- 
fendants still  owe  the  plaintiff  $10,615.29. 
For  this  amount  and  interest  Judgment  was 
entered  against  the  defendants,  and  the  costs 
were  equally  divided  between  plaintiff  and 
defendants.  It  is  contended  by  apiiellant 
tliat  the  accounting  as  made  by  the  referee 
la  incorrect,  that  the  losses  of  cattle  In  the 
Oregon  venture  were  much  overestimated, 
and  that  In  other  respects  the  accotinting 
is  Incorrect.  Appellant  admits  that  it  Is  a 
very  dlfilcult  matter  to  arrive  at  the  peal 
facta.  This  difficulty  is  shown  when  we 
find  one  witness  estimating  a  profit  of  over 
$90,000  on  the  Oregon  venture,  and  another 
testifying  that  it  entailed  a  loss  in  the  snm 
found  by  the  referee.  It  would  be  exceed- 
ingly difficult,  If  not  Impossible,  from  this 
testimony,  to  tell  with  any  degree  of  ac- 
curacy what  the  facts  really  were.  Tht 
Judgment  of  the  lower  court  Is  sustained  by 
the  evidence  We  have  given  as  much  ot 
our  time  as  we  could  to  the  consideration  of 
this  case.  It  Is  of  that  character,  and  the 
testimony  is  such,  that  no  result  we  might 
reach  would  be  abidingly  satisfactory  as  tc 
the  exact  sum  due  plaintiff.  We  conclude 
however,  that  there  exists  no  sufficient  rea- 
son for  disturbing  the  Judgment  entered  la 
the  district  court,  and  it  will  be  affirmed. 

DEEMER,  J.,  took  no  part 


MOLONEY  V.  CHICAGO  ft  N.  W.  RT.  00. 

(Supreme  Conrt  of  Iowa.    May  31,  1895.) 
RiviEW  ox  Appeal  —  Errors  do*  Apparcxt  •• 

AOBBRKHCS  to  ThkOKT  Ot  ThIAL. 

1.  An  instmction  that  plaintiff  could  not  re- 
cover for  prospective  loss  of  time  as  the  result 
of  an  Injury  cannot  be  reviewed  when  the  aV 
Btract  contains  only  a  small  part  of  the  evWeor*. 

2.  Plaintiff  alleged  that  defendant  compaar 
had  notice  of  the  defective  sidewalk  on  its  prem- 
laea  by  which  he  was  injured,  and  the  case  wm« 
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tried  on  tbe  tbeory  tliat  notice  was  necessary  to 
hold  defendant  liable.  Held  that,  plaintiff  not 
having  reqnested  a  charge  that  no  notice  was 
necessary,  he  could  not  on  appeal  avail  himself 
of  an  alleged  error  in  charging  that  notice  was 
necessary. 

Appeal  from  district  court,  Pottawattamie 
county;   A.  B.  TbomeU,  Judge. 

Action  at  law  t6  recover  damages  for  a  Tper- 
sonal  Injury.  Trial  by  Jury.  Verdict  and 
judgment  for  tne  defendant  Plaintiff  ap- 
peals.   Affirmed. 

Mahoney,  Minahan  &  Smythe.  for  appellant 
Hubbard  &  Dawley,  for  appellee. 

ROTHROCK,  J.  It  appears  from  the  avep- 
ments  of  the  petition  that  the  right  of  way 
of  the  defendant's  railr(»d  through  the  Incor- 
porated town  of  Arcadia,  in  Carroll  county, 
crosses  one  of  the  public  streets  in  said  town, 
and  that  there  is  a  sidewalk  on  said  street 
and  across  the  railroad  track;  that  plaintiff, 
while  walking  on  said  sidewalk  at  a  point 
between  the  railroad  track  and  the  line  of 
the  right  of  way,  fell  down  on  said  walk,  and 
was  Injured.  It  Is  alleged  that  the  injury  was 
caused  by  a  loose  board  In  the  walk,  which 
was  suddenly  thrown  out  of  place  by  step- 
ping on  it  and  that  the  defendant  was  neg- 
ligent in  not  keeping  said  walk  In  repair,  and 
tbat  ttae  defendant  bad  been  frequently  noti- 
fied of  the  defective  condition  of  said  side- 
walk. It  is  further  averred  that  the  accident 
occorred  without  any  fault  or  negligence  or 
cardessness  on  the  part  of  plaintiff.  The  ab- 
stract does  not  purport  to  be  an  abstract  of 
all  the  evidence.  Indeed,  it  affirmatively 
shows  that  it  contains  but  a  small  part  of 
the  evidence.  In  this  state  of  the  record  It  Is 
well  understood  that  we  cannot  consider  any 
question  unless  it  be  such  as  may  be  deter- 
mined without  an  abstract  of  all  the  evidence. 
For  example,  the  plaintiff  contends  that  the 
court  erred  in  directing  the  Jury  that  the 
plaintiff  was  not  entitled  to  recover  under 
the  evidence  for  loss  of  time  in  the  future 
by  reason  of  the  alleged  Injury.  It  Is  true 
that  the  abstract  contains  part  of  the  testi- 
mony of  the  plaintiff  as  to  the  duration  of 
the  injury,  and  there  Is  the  testimony  of  an- 
other witness  that  the  plaintiff  did  not  do  as 
mnch  work  after  the  time  he  was  injured  as 
before.  It  appears  that  the  alleged  Injury 
occurred  on  the  21rt  day  of  September,  1890, 
and  tb<s  action  wa&  not  commenced  until  the 
6th  day  of  September,  1892,  and  the  cause 
was  tried  In  April.  1804.  We  cannot  say 
that  the  court  wred  in  directing  the  Jury  as 
it  did  on  the  dalm  for  loss  of  time  in  the 
f nture,  for  we  are  not  advised  what  addition- 
al evidence  was  Introduced  on  the  question. 

2.  We  have  set  out  the  averments  of  the 
petition  because  the  main  ground  upon  which 
a  reversal  Is  asked  is  an  alleged  error  in  an 
Instruction  to  the  effect  that  the  defendant's 
liability  depended  apon  either  express  or  im- 
plle<I  notice  of  the  defect  in  the  walk.  The 
proposition  of  the  plaintiff  is  tbat  the  defend- 


ant is  liable  without  notice,  either  express  or 
Implied.  It  will  be  seen  that  the  petition  Is 
In  the  form  of  a  proper  pleading  in  an  ordi- 
nary action  against  a  town,  city,  or  county 
for  a  personal  injury  caused  by  a  defective 
sidewalk  or  bridge.  There  is  no  reference 
therein  to  liability  on  any  other  ground;  and 
the  evidence,  so  far  as  it  is  contained  in  the 
abstract,  shows  that  the  cause  was  tried  on 
the  theory  that  notice  of  the  defect  was  neces- 
sary to  be  shown  in  order  to  authorize  re- 
covery, and  the  plaintiff  did  not  request  that 
the  Jury  should  be  instructed  that  no  notice 
was  necessary.  This  court  has  repeatedly 
held  that  where  the  court,  in  instructions  to 
the  Jury,  follows  the  rule  of  law  adopted  by 
the  petition  and  by  the  plaintiff  on  the  trial, 
and  plaintiff  fails  to  ask  an  Instruction  an- 
nouncing a  different  rule,  he  cannot  avail  him- 
self of  tiie  supposed  error  on  appeal.  Briscoe 
V.  Reynolds,  51  Iowa,  «73,  2  N.  W.  529;  Den- 
ton V.  Railway  Co.,  62  Iowa,  161,  2  N.  W. 
1093;  Hoyt  v.  Hoyt,  68  Iowa,  703,  28  N.  W. 
27.  We  conclude  that  what  has  been  said 
disposes  of  all  material  questions  raised  by 
the  assignment  of  errors,  and  the  Judgment 
of  the  district  court  is  affirmed. 


WAY  et  al.  v.  CROSS  et  al. 
(Supreme  Conrt  of  Iowa.    May  31,  1895.) 

EviDBKOB — Books  ov  AcconNT. 
In  an  action  against  a  wife  to  recover 
an  account  alleged  to  have  been  incurred  by  her 
absent  hnsband  as  a  family  expense,  for  which 
the  property  of  either  is  made  liable  by  Code,  i 
2214,  it  appeared  that  plaintiff  kept  no  books  of 
original  entry,  but  entered  sales  on  slips,  and  at 
the  dose  of  the  day  entered  them  on  a  ledger, 
which  did  not  show  the  kinds  of  foods  sold.  Held, 
that  the  ledger  was  not  admissible  as  a  Ixrak  of 
original  entries. 

Appeal  from  district  court,  Pottawattamie 
county;  H.  E.  Deemer,  Judge. 

Action  at  law  to  recover  upon  an  account 
There  was  a  trial  by  Jury,  and  at  the  close 
of  the  Introduction  of  the  evidence  on  be- 
half of  plaintiffs  the  court,  on  the  defend- 
ants' motion,  directed  the  Jury  to  return  a 
verdict  against  the  plaintiffs.  From  a  Judg- 
ment on  the  verdict  so  returned,  the  plaintiffs 
appeal.    Affirmed. 

Frank  Shinn,  for  appellants.  L.  T.  Oenung 
and  Fremont  Benjamin,  for  appellees. 

ROTHROCK.  J.  The  defendants  are  hus- 
band and  wife.  It  appears  that  in  March, 
1892,  J.  A.  Cross  executed  his  promissory 
note  to  the  plaintiffs  for  the  sum  of  $654, 
with  Interest  at  8  per  cent  per  annum. 
After  he  made  the  note  be  deserted  his 
family,  and  it  is  averred  In  the  petition 
that  his  whereabouts  is  nnknown  to  the 
plaintiff.  No  service  of  notice  of  the  action 
was  had  upon  him,  and  the  only  defense  was 
made  by  his  wife  in  her  own  behalf.  She 
was  not  a  party  to  the  note,  and  the  plain- 
tiffs   were    not    entitled    to    recover    any 
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amonnt  from  her  upon  the  note,  as  such.  It 
is  claimed,  however,  that  the  debt  for  which 
the  husband  gave  the  note  was  glyen  for 
goods  and  merchandise  consisting  of  neces- 
sary family  supplies,  and  that  said  goods 
were  actually  used  in  the  family,  and  that 
the  wife  is  liable  therefor;  they  being  a 
family  expense  chargeable  upon  the  property 
of  the  husband  and  wife,  or  cither  of  them, 
as  provided  in  section  2214  of  the  Code.  And 
the  cause  was  tried  in  the  cotirt  below  upon 
the  theory  that  it  was  essential  to  a  recovery 
that  the  plaintiflFs  should  prove  that  the 
goods  alleged  to  have  been  pnrchased  by 
the  husband  were  snch  as  might  be  regarded 
as  a  family  expense,  and  that  they  were 
actually  used  or  kept  for  use  In  the  family. 
This  measure  of  proof  was  expressly  held 
to  be  necessary  to  recovery  In  Fitzgerald  v. 
Mccarty,  55  Iowa,  702,  8  N.  W.  646.  The 
plalntitfs  kept  no  books  of  original  entries 
for  the  goods  sold.  They  conducted  their 
business  by  entering  the  sales  on  slips  of 
paper  during  the  day,  and  at  the  close  of  the 
day's  business  the  amounts  of  money  to  be 
charged  to  customers  were  entered  upon  a 
ledger.  This  was  the  only  book  of  account 
kept  It  merely  showed  a  charge  of  m^- 
chandlse  generally,  fand  the  amount  for 
which  it  was  sold.  It  did  not  name  the 
kind  of  foods  purctiased.  The  cotirt  held 
that  this  book  could  not  be  introduced  In 
evidence  as  a  book  of  original  entries.  This 
ruling  was  correct.  The  book,  of  itself,  was 
no  evidence-  that  the  goods  purcliased  were 
8  family  expense.  Fitzgerald  v.  McCarty, 
supra.  It  does  not  appear  what  property 
was  owned  by  the  wife,  nor  whether  the 
husband  had  any  resonrces  from  which  to 
pay  for  the  goods  the  plaintiffs  claim  they 
sold  to  him.  It  is  not  shown  that  credit  was 
expressly  extended  to  the  wife.  The  whole 
transaction  appears  to  have  been  in  the 
name  of  the  husband,  and,  if  the  wife  Is 
liable,  it  must  be  by  reason  of  the  statute 
above  referred  to.  The  effect  of  the  ruling 
of  the  district  court  was  that  there  was  not 
sufficient  evidence  to  authorize  the  Jury  to 
find  that  she  should  pay  for  the  goods.  It  Is 
aot  our  practice  to  review  the  testimony  of  the 
nrltnesses  in  such  cases.  We  have  carefully 
examined  the  whole  record,  and  our  conclu- 
sion is  that  we  ought  not  to  disturb  the 
Judgment,  and  it  is  affirmed. 

DEBMER,  J.,  took  no  part 


SOI/AN  V.  CHICAGO,  M.  &  ST.  P.  RY.  CO. 

(Supreme  Court  of  Iowa.    May  31,  1895.) 
Carriebs  or  Passexqers—  Limitino  Liabilitt— 

ISTERSTATB   COMMERCE. 

1.  Plaintiff  was  injured  In  Iowa  by  defend- 
ant's negligence  while  in  charge  of  cattle  shipped 
on  defendant's  train  from  Iowa  to  IlUnoii.  'The 
contract  of  shipment  provided  that  the  company 
shnuld  not  be  liable  for  such  injury  in  an  amount 
exceeding  fuOO.    Held,  that  such  contract  was 


void  under  Code,  f  1308,  providing  that  a  rail- 
road corporation  shall  not  exempt  its«If  by  con- 
tract from  any  of  its  liabilities  as  a  common  car- 
rier. 

2.  Code,  1 1308,  providiag  Hiat  a  railway  cor- 
poration shall  not  exempt  itself  from  ito  lia- 
bilities as  a  common  carrier,  is  not  a  regulation  of 
interstate  commerce,  as  applied  to  negligence  in 
the  carriage  of  passengers. 

Appeal  from  district  court,  Sioux  county; 
Scott  M.  Ladd,  Judge. 

Action  to  recover  from  personal  injuries 
alleged  to  have  been  caused  by  the  negligence 
of  the  defendant  in  permitting  one  of  the 
rails  in  its  track  to  become  weak,  cracked, 
and  out  of  repair,  and  in  running  the  caboose 
in  which  plalntifr  was  riding  at  a  negligent 
rate  of  speed,  in  consequence  of  which  said 
caboose  was  derailed,  aiid  plaintiff  injured. 
The  case  was  tried  to  a  Jury,  and  ■  Tenlict 
and  Judgment  in  favor  of  the  plaintiff  for 
$1,000.  Defendant  appeals.  The  issues  and 
facts  sufficiently  appear  in  the  opinion.  Af 
firmed. 

George  E.  Clark,  for  appellant.  Powers  & 
Conway  and  W.  D.  Boies,  for  appellee. 

GIVEN,  O.  J.  1.  Plaintiff  was  Injured  at 
a  point  In  Iowa  when  being  carried  over  de- 
fendant's road  in  a  caboose  attached  to  a 
freight  train;  in  which  one  or  more  cars  of 
cattle,  in  charge  of  plaintitF,  were  being 
transported.  PlaintilT  and  the  cattle  were 
being  carried  under  a  contract  between  the 
owner  of  the  cattle  and  the  defendant  for 
their  transportation  from  Rock  Valley,  Iowa, 
to  the  Union  Stock  Vaixla  in  Illinois.  Said 
contract  contains  this  provision:  "EMght 
That  the  company  shall  in  no  event  be  liable 
to  the  owner  or  person  In  charge  of  said 
sto<H£  for  any  injury  to  his  person  In  an 
amount  exceeding  the  sum  of  5500."  The 
trial  court  instructed  the  Jury  that,  if  It  fonmi 
for  the  plaintiff.  It  should  allow  him  such  an 
amount  as  would  compensate  lilm  for  tlie  in- 
juries sustained.  Appellant  contends  tbnt 
the  court  erred  in  not  Instructing  that  under 
the  contract,  plaintiff  was  not  entitled  to  re- 
cover, if  at  ail,  more  than  9S00,  and  In  this 
contention  we  have  the  only  question  pre- 
sented on  this  apijeal.  We  have  no  argument 
for  appellee. 

2.  Appellant  assumes  that  the  court  omitted 
to  instruct  that  plaintiff  could  not  recover 
more  than  $500,  upon  the  theory  that  the  part 
of  said  contract  quoted  above  was  void,  under 
section  1308-of  the  Code  of  Iowa.  That  sec- 
tion is  as  follows:  "No  contract,  receipt, 
rule,  or  regulation,  shall  exempt  any  corpora- 
tion engaged  in  transporting  persons  or  prop- 
erty by  railway  from  liability  of  a  comm<«  car- 
rier, or  carrier  of  passengns,  which  would 
exist  had  no  contract,  receipt,  rule,  or  regula- 
tion, been  made  or  entered  into."  Appdlanf  s 
contention  Is  that  as  this  was  a  contract  for 
an  Interstate  shipment,  and  as  the  power  to 
regulate  commerce  between  the  states  is  ex- 
clusively in  the  congress  of  the  United  States, 
said  section  does  not  apply.    It  cannot  be 
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questioned  trat  that  this  was  an  Interstate 
shipment,  and  that  congress  alone  possesses 
power  to  regulate  commerce  between  the 
states;  but  the  Inquiry  remains  whether  said 
section,  as  applied  to  this  contract.  Is  a  regu- 
lation of  commerce.  Appellant  concedes  "that 
up  to  the  pnsent  time  your  honors  have  re- 
fused to  adopt  the  application  and  construc- 
tiou  which  is  now  contended  for."  In  the 
case  of  Hart  v.  Railroad  Co.,  69  Iowa,  486, 
29  N.  W.  597,  the  contract  was  for  the  ship- 
ment of  horses  from  a  point  in  this  state  to 
a  point  In  another,  and  provided  that  no 
liability  would  be  assumed  by  the  carrier  on 
the  horses  for  more  than  $100  each.  Question 
was  made  whether  section  1308  was  appli- 
cable, and  it  was  contended  "that  the  state 
has  no  power  to  place  a  restriction  of  that 
character  upon  the  carrier  contracts  for  the 
transportation  of  property  from  this  state  In- 
to another  state  or  territory."  The  court 
says:  "The  position  Is  that  the  restriction. 
If  applicable  to  a  contract  of  this  character, 
would  be  a  regulation  of  commerce  among 
states,  and  a  subject  which,  under  the  federal 
ccnstitution,  Is  within  the  exclusive  jurisdic- 
tion of  the  congress  of  the  United  States.  In 
onr  opinion,  however,  this  position  cannot  be 
maintained.  The  provision  Is  In  no  Just  or 
legal  sense  a  regulation  of  commerce.  It  pre- 
scribes no  regulation  for  the  transportation 
of  freight  tipon  any  of  the  channels  of  com- 
munication. It  leaves  the  parties  free  to  make 
such  contracts  as  they  may  choose  to  make 
with  reference  to  the  compensation  which 
shall  be  paid  for  the  services  to  be  rendered. 
The  carrier  Is  left  free  to  demand  such  com- 
pensation for  the  carriage  of  the  property  as 
Is  Just,  considering  the  responsibility  he  as- 
sumes when  be  receives  It  He  Is  forbidden 
to  make  any  contract  that  would  exempt  him 
from  any  of  the  liabilities  which  arise  by  Im- 
plication from  his  undertaking  to  carry  the 
property.  But  no  burden  is  placed  upon  the 
property  which  is  the  subject  of  the  contract, 
nor  Is  any  rule  prescribed  for  his  government 
respecting  It.  That  It  is  within  the  power  of 
the  state  to  prescribe  such  a  limitation  upon 
bis  power  to  contract  we  have  no  doubt.  The 
statute  was  enacted  by  the  state  In  the  exer- 
cise of  the  police  power  with  which  It  Is 
vested,  and  It  Is  applicable  to  all  contracts  en- 
tered into  within  its  Jurisdiction.  The  ques- 
tion involved  Is  not  different  In  principle  from 
that  decided  by  the  supreme  court  of  the 
United  States  in  what  are  known  as  the 
Granger  Cases.  See  Munn  v.  Illinois,  94  U. 
8.  113;  Chicago,  B.  &  Q.  R.  Co.  v.  Iowa, 
Id.  155;  Pelk  v.  Railway  Co.,  Id.  164."  Ap- 
pellant insists  that  upon  authorities  cited, 
and  especially  the  decisions  of  the  supreme 
court  of  the  United  States,  we  should  now 
announce  a  different  holding.  Appellant 
cites  Wabash,  etc.,  Ry.  Co.  v.  Illinois,  118 
V.  S.  557,  7  Sup.  Ct  4,  PhUadelphIa  &  S.  S. 
S.  Co.  V.  Pennsylvania,  122  U.  S.  326,  7  Sup. 
Ct  1118,  and  Fargo  v.  Michigan,  121  U.  S. 
230,  7  Sup.  Ct  857,  holding  that  the  states 


have  no  power  to  fix  rates  for  interstate 
shipments.  The  case  of  Hart  v.  Railroad  Co., 
112  U.  S.  331,  5  Sup.  Ct  151,  is  quoted  from, 
and  at  length  largely  relied  upon  as  support- 
ing appellant's  contention.  That  was  an  In- 
terstate shipment  of  horses,  under  a  contract 
wherein  It  was  agreed  that  the  carrier  as- 
sumed a  liability  on  the  horses  "not  exceed- 
ing two  hundred  dollars  each."  The  question 
was  whether  this  clause  In  the  contract  was 
void  as  against  public  policy,  not  because  of 
any  statute,  but  under  the  common  law.  The 
court  says:  "It  is  the  law  of  this  court  that 
a  common  carrier  may,  by  special  contract, 
limit  his  common-law  liability,  but  tliat  he 
cannot  stipulate  for  exemption  from  the  con- 
sequence of  his  own  negligence  or  that  of 
his  servants."  The  court,  finding  that  it  was 
"a  limited  UaWlity  live-stock  contract,  and 
is  confined  to  live  stock,"  and  that  the  rate 
of  freight  was  measured  by  the  valuation  ex- 
pressed, announces  this  conclusion:  "The  dis- 
tinct ground  of  the  decision  in  the  case  at 
bar  Is  that  where  a  contract  of  the  kind, 
signed  by  the  shipper,  Is  fairly  made,  agree- 
ing on  the  valuation  of  the  property  carried, 
with  the  rate  of  freight  based  on  the  condition 
that  the  carrier  assumes  liability  only  to  the 
extent  of  the  agreed  valuation,  wea  in  case 
of  loss  or  damage  by  negligence  of  the  car- 
rier, the  contract  will  be  upheld  as  a  proper 
and  lawful  mode  of  securing  a  due  proportion 
between  the  amount  for  which  the  carrier 
may  be  responsible  and  the  freight  he  re- 
ceives, and  of  protecting  himself  against  ex- 
travagant and  fanciful  valuations."  The  rea- 
soning of  all  the  cases  cited  upon  this  subject 
is  that  the  rates  charged  are  based  upon  the 
valuation  that  the  limitation  as  to  value  does 
not  exempt  from  liability  for  negligence,  nor 
Induce  want  of  care,  and  is  not  therefore 
within  the  rule  that  declares  contracts  ex- 
empting from  liability  for  negligence  void. 
Appellee's  cause  of  action  Is  grounded  upon 
the  negligence  charged,  and  the  contract  is 
for  exemption  from  liability  beyond  the  sum 
named  for  that  negligence.  The  reasoning 
of  the  cases  cited  does  not  apply.  Plaintiff 
was  not  being  carried  for  a  consideration 
based  upon  an  agreed  value  of  his  life  or 
limb.  No  case  is  cited,  and  none,  we  think, 
can  be  found,  wherein  an  agreement  for  ex- 
emption from  liability  for  negligence  In  the' 
carrying  of  passengers  has  been  sustained. 
See  Rose  v.  Railroad  Co.,  39  Iowa,  247.  This 
contract  is  within  the  rule  of  the  common 
law  that  declares  such  contracts  void  as 
against  public  policy,  and  within  the  prol.lbl- 
tion  of  section  1308.  Surely,  neither  the  stat- 
ute nor  the  common  law  that  so  declares  can 
be  said  to  "regulate  commerce."  To  so  de- 
clare Is  quite  different  from  fixing  rates,  or 
from  forbidding  the  making  of  lawful  con- 
tracts. In  our  opinion,  neither  the  common- 
law  rule  nor  the  statute  to  which  we  have  re- 
ferred Is,  as  applied  to  this  contract,  in  any 
proper  sense  an  attempt  to  regulate  com- 
merce.   This  conclusion   renders  It  unnece.^ 
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aary  that  we  confilder  appellant's  further  con- 
tentiou,  that  the  United  States  has  never 
adopted  the  conunon  law.   Affirmed. 


JOHNSON  T.  CITY  OP  BURLINGTON. 

(Supreme  Court  of  Iowa.    May  29,  1895.) 

Dedication  or  Street— Estoppbl  to  Accept. 

The  upper  portion  of  the  east  line  of  a 

street  in  a  block  was  by  dedication  located  31  feet 

further  east  than  it  was  in  the  lower  portion  of 

the  block.    The  city  allowed  the  owners  of  lots 

fronting  on  the  upper  portion  of  the  line  to  im- 

firove  and  occupy  them  for  nearly  20  years  to  a 
Ine  the  south  end  of  which  was  19  feet  4  inches 
and  the  north  end  7  feet  9  inches  beyond  said 
east  line  in  that  portion  of  the  block,  and  during 
this  time  the  city  laid  and  maintained  a  sidewalk 
on  said  outer  line.  Beld,  that  the  city  was  es* 
topped  from  claiming  under  the  dedication  the 
•trip  of  land  occupied  oy  the  lot  owners  beyond  the 
original  front  lines  of  their  lots,  it  never  baTing 
accepted  the  dedication  of  such  strip. 

Appeal  from  district  court,  Des  Moines 
county;  James  D.  Smyttae,  Judge. 

Action  to  enjoin  the  defendant  from  tak- 
ing possession  of  a  certain  strip  of  land,  and 
from  removing  a  fence,  sidewalk,  and  trees 
therefrom.  Decree  was  entered  In  favor  of 
the  plaintiff.    Defendant  appeals.    Affirmed. 

Seerley  &  Clark,  for  appellant  W.  W. 
Dodge,  for  appellee. 

GIVEN,  C.  J.  1.  The  contention  Is  with 
respect  to  a  small  strip  of  land  which  the 
plalutitf  claims  to  be  a  part  of  lot  15,  Starr's 
subdivision  of  lots  1  and  2,  Starr  &  Foster's 
addition  to  the  city  of  Burlington,  made  in 
or  prior  to  1873,  and  which  defendant  claims 
to  be  a  part  of  Marshall  street.  The  plat 
shows  Marshall  street  as  a  north  and  south 
street,  extending  through  the  block  from 
Amelia  street  on  the  north  to  Spray  street 
on  the  south,  with  lots  on  each  side  front- 
ing east  and  west  thereon.  The  lots  on  the 
east  are  numbered  north  to  south  from  8  to 
16,  Inclusive,  and  those  on  the  west  south  to 
north  from  17  to  35,  inclusive.  Lots  13,  14, 
15,  and  16  are  bounded  on  the  east  and  south 
by  Chamberlln's  addition.  The  west  bound- 
ary of  Marshall  street  is  a  direct  line  from 
Amelia  to  Spray  streets.  The  east  line  is 
parallel  thereto  from  Amelia  street  to  the 
south  line  of  lot  IG,  giving  width  of  50  feet 
to  the  street  From  that  point  south  to  Spray 
street  the  east  Hue  of  Marshall  street  is  31 
feet  further  west,  thus  reducing  the  width 
of  Marshall  street  from  thence  south  to  19 
feet.  In  1873,  Nels  Saldeen  purchased  said 
lot  15  from  Mr.  Starr,  at  which  time  Mr. 
Starr  represented  to  blm  that  a  certain  line 
of  stakes  then  standing  marked  the  front 
line  of  said  lot.  Saldeen  took  immediate 
possession,  and  planted  treen,  erected  a 
dwelling  house,  fence,  and  other  improve- 
ments on  the  lot,  and  continued  to  own  and 
occupy  the  same  until  be  soid  it  to  the  plain- 
tiff's grantor,  who  continuously  owned  and 
bad  possession  thereof  until  he  sold  to  the 


plaintiff,  who  has  ever  since  owned  and  oc- 
cupied the  same.  In  building  the  fence  In 
1873,  Saldeen  set  the  front  fence  on  the  line 
indicated  by  the  stakes  pointed  out  by  Stan 
as  the  east  line  of  Marshall  street  and  plant- 
ed trees  and  made  other  Improvements  ac- 
cording to  that  line.  It  is  apparent  from  the 
evidence  that  the  fence  was  9  feet  4  inches 
on  the  north,  and  7  feet  9  incbes  ob  the 
south,  west  of  the  lot  line,  and  did  In  fact 
inclose  that  much  of  Marshall  street  as  plat- 
ted. Measurements  show  that  lot  15  has  the 
dimensions  called  for  without  Inclosing  this 
strip.  It  is  also  apparent  that  plaintiff  and 
her  grantors  continuously  occupied  and  used 
said  strip  of  land  from  1873  until  near  the 
time  of  the  commencement  of  this  action, 
November  3,  1892,  under  the  mistaken  belief 
that  said  strip  of  land  was  a  part  of  lot  15. 
In  October,  1884,  the  city  ordered  a  sidewalk 
to  be  laid  on  the  cast  side  of  Marshall 
street  in  front  of  said  lot  15  and  other  lou 
in  the  plat  The  sidewalk  was  laid  to  con- 
form to  the  line  upon  which  said  fence  wa» 
built  and  was  permitted  to  remain,  with- 
out question,  until  shortly  t)efore  the  com- 
mencement of  this  action,  at  which  time  the 
city  was  threatening  to  remove  said  fence, 
and  to  grade  said  strip  as  a  part  of  Marshall 
street,  to  enjoin  which  this  action  is  brought 
It  further  appears  that  a  number  of  year$ 
ago  other  lots  in  the  block  with  plalntlCT.^^ 
were  improved,  and  front  line  fences  built 
upon  substantially  the  same  line  as  that 
of  plaintiff's,  and  permitted  to  remain  with- 
out quesuon.  Marshall  street  though  never 
otherwise  Improved  by  the  city,  was  passa- 
ble, and  a  good  many  people  passed  there 
for  the  last  12  or  15  years.  The  contention 
Is  whether,  under  these  facts,  the  city  has  a 
right  to  now  take  and  use  said  strip  of 
ground  as  a  part  of  Marshall  street. 

2.  Appellant's  contentions  are  "that  there 
was  no  adverse  possession,  because  there 
was  no  holding  of  title  against  the  city  un- 
der any  claim  of  right  except  a  mistake  as 
to  the  true  bounda^  line  of  the  lots."  Grube 
V.  Wells,  34  Iowa,  148;  State  v.  Welpton,  Id. 
144;  Bolton  V.  McShane,  79  Iowa,  27,  44  N. 
W.  211;  Fisher  v.  Muecke,  82  Iowa.  54S. 
48  N.  W.  936,— are  cited  in  support  of  thi* 
contention.  Appellant's  other  contention  is 
that  the  statute  of  limitations  does  not  run 
against  the  city  "to  defeat  the  exercise  of 
its  governmental  authority.  It  being  a  gov- 
ernmental authority  to  establish  and  main 
tain  a  street"  City  ot  Waterloo  t.  Union 
Mill  Co.,  72  Iowa,  437,  34  N.  W.  197.  an-.l 
cases  therein  referred  to,  are  cited  in  suit- 
port  of  this  claim,  in  the  view  we  take  of 
the  case,  these  positions  may  be  concede!, 
but  the  question  remains  whether,  under 
the  facts,  the  appellant  city  should  not  Ix.- 
held  to  have  declined  the  dedication  of  tb>' 
strip  of  land  In  question,  and  to  have  waived 
and  abandoned  Its  right  to  the  same  as  a 
part  of  said  street  Let  it  be  conceded  th.it 
lapse  of  time  alone  will  not  bar  appeilau: 
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from  accepting  said  dedication,  yet  it  surely 
may  be  estopped  by  ita  acta  from  so  doing 
where  private  rights  liad  been  acqnii-ed  be- 
cause of  Its  acts.  To  hold  otherwise  would 
b«  to  say  that  the  city  may  at  auy  time 
claim  under  this  dedication,  though  It  had 
previously  refused  to  do  so,  or,  having  done 
so,  had  totally  abandoned  the  dedication,  in 
consequence  of  which  private  rights  had  at- 
tached. That  the  city  may  be  so  estopped 
la  recognized  in  Davies  v.  Huebner,  4B  Iowa, 
574;  Orr  v.  O'Brien,  77  Iowa,  253,  42  N.  W. 
183;  Smith  v.  Gorrell,  81  Iowa,  218,  46  N.  W. 
992;  McAlUster  r.  Pickup,  84  Iowa,  65,  50 
N.  W.  656.  The  case  of  Bell  v.  City  of  Bur- 
Ungton,  68  Iowa,  296,  27  N.  W.  245,  is  di- 
rectly in  point  In  that  case  Barrett  dedi- 
cated a  street  60  feet  wide  along  the  east 
line  of  his  addition.  The  adjoining  owner 
on  the  east  dedicated  30  feet,  making  a  street 
90  feet  wide.  The  plaihtiff  and  other  lot 
owners  in  Barrett's  addition  Inclosed  the 
west  80  of  the  90,  and  built  their  fences, 
houses,  and  other  improvements  with  refer- 
ence to  that  as  the  lot  line.  The  other  00 
feet  were  Improved  by  the  city,  and  used  as 
a  public  street  for  over  30  years,  without 
any  claim  ever  being  made  to  the  inclosed 
30  feet  The  court  says:  "The  acceptance 
of  the  grant  by  the  public  was  quite  as  es- 
sential to  the  establishment  of  the  high- 
way as  was  the  dedication  by  the  owner  of 
the  soil.  Manderschid  v.  Dubuque,  29  Iowa, 
73.  It  was  not  bound,  however,  to  accept 
the  whole  of  the  grant  The  whole  of  the 
ground  dedicated  would  have  made  a  street 
90  feet  in  width.  The  city  was  not  bound 
to  incur  the  cost  and  expense  of  keeping  a 
street  of  that  width  in  repair.  But  it  had 
the  right  to  accept  a  portion  of  the  ground 
dedicated,  and  reject  the  remainder."  It 
was  held,  under  the  facts,  that  the  city  had 
not  accepted  the  dedication  as  to  said  30 
feet  and  was  estopped  from  claiming  it 
The  question  In  this  case  is  whether,  under 
the  facts,  the  defendant  city  should  be  held 
to  l)ave  declined  and  abandoned  its  right 
to  accept  said  strip  of  land  as  a  part  of 
Marshall  street,  so  as  to  be  now  estopped 
from  claiming  tlie  sume.  As  said  in  Bell's 
Case,  "It  was  not  bound,  however,  to  ac- 
cept the  whole  of  the  grant"  It  is  apparent 
from  Starr's  plat  that  similar  reasons  existed 
In  this  as  in  Bell's  Case  why  the  city  might 
not  desire  to  accept  the  entire  dedication. 
In  tttat  case  the  unusual  width  of  the  street 
was  an  important  fact  in  showing  the  inten- 
tion of  the  city;  in  this,  the  unusual  form  of 
the  street  is  important  It  will  be  noticed 
that  while  the  west  line  of  Marshall  street 
Is  a  straight  line  from  Amelia  to  Sptay 
street,  the  east  line  Is  so  laid  as  to  contract 
the  width  of  the  street  at  the  south  line  of 
lot  16  to  19  feet,  that  width  extending  only 
to  Spray  street,  without  any  outlet  beyond 
to  the  south.  Marshall  street  Is  In  an  un- 
frequented part  of  the  city,  and,  as  platted, 
is  not  Ukeiy  to  ever  be  much  traveled.    The 


width  accepted  by  the  city  was  ample  for  all 
the  travel  that  would  probably  be  upon  that 
street;  therefore  the  city  might  well  be  un- 
derstood from  its  acts  as  declining  to  incur 
the  cost  and  expense  of  keeping  a  street 
of  greater  width.  For  nearly  20  years  the 
city,  with  the  same  knowledge  as  to  the  true 
boundary  that  plaintiff  and  her  grantors  pos- 
sessed, acquiesced  In  their  possession  of  this 
strip  of  land,  and  permitted  the  improve- 
ments to  be  located  and  made  without  pro- 
test. It  permitted  other  owners  to  improve 
to  substantially  the  same  line,  and  in  1RS4 
caused  the  sidewalk  to  be  c<Histructed  on  that 
line,  and  thereafter  to  be  so  maintained.  It 
seems  to  us  quite  clear  that  under  all  the 
facts  the  city  should  be  held  to  be  now 
estopped,  by  its  acts,  from  claiming  said 
strip  of  land  under  said  dedication  as  a  part 
of  Marshall  street.  Entertaining  this  view, 
the  Judgment  of  the  district  court  is  affirmed. 


THOMPSON  et  al.  v.  SPENCER  et  aL 
(Supreme  Court  of  Iowa.    May  31,  1895.) 

SuBCONTIUCTOR'S  LiBN — NOTIOE. 

Acts  16tb  Gen.  Assem.  c.  100,  {  6,  provid- 
ing that  the  failure  of  a  subcontractor  to  Sle'his 
lien  within  30  days  "shall  not  defeat  the  lien," 
except  as  to  purchasers  without  notice,  is  limited 
by  section  8,  wliich  declares  that  a  subcontract- 
or's lien  filed  aftertlie  expirationof  30 days  shall 
lie  enforced  only  to  the  extent  of  ttie  Imlance  due 
from  the  owner  to  the  contractor  at  the  time  the 
notice  is  served. 

Appeal  from  district  court  Buchaiun  coun- 
ty; J.  L.  Hnsted,  Judge. 

The  other  defendants  are  H.  T.  Lynch,  C. 
M.  Shilllnglaw,  and  C.  G.  Trnsk.  The  ma- 
terial facts,  conceded  or  established,  are  that 
defendant  Lynch,  In  November,  1892,  made 
a  written  contract  with  his  codefendant  Spen- 
cer to  build  for  him  two  houses,  for  which 
Lynch  was  to  pay  $1,525;  that  Spencer  sub- 
contracted with  plaintltr  to  furnish  the  lum- 
ber and  materials  for  the  buildings;  that  for 
lumber  and  materials  so  furnished  there  re- 
mains, as  found  by  the  court  an  unpaid  bal- 
ance of  $413.49;  that  the  last  item  of  plaln- 
tieC's  bill  was  furnished  April  13,  1803;  that 
a  statement  for  a  mechanic's  lien  was  filed, 
and  notice  thereof  served  on  Lynch,  May  10, 
1893;  that  thereafter  defendant  Lyndi  filed 
a  bond  to  release  the  premises  from  the  lien, 
with  defendants  SbilUnglaw  and  Trask  as 
sureties;  that  no  money  was  paid  by  Lynch 
to  Spencer  after  April  14,  1893,  the  date  when 
the  last  item  of  material  was  furnished.  De- 
fendant Lynch  admits  an  indebtedness  to 
Spencer,  but  only  to  the  amount  of  $92.13. 
Defendant  Spencer  makes  default  and  the 
district  court  gave  Judgment  against  him  for 
$413.49.  As  to  the  other  defendants,  plain- 
titt  asks  that  its  lien  be  adjudged  valid,  and 
then  asks  for  Judgment  against  Lynch  and 
the  sureties  on  the  bond  for  the  amount  of 
the  Judgment  against  Spencer  which  the  dis- 
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trlct  conrt  awarded.     Defendant  Lynch  and 
tbe  sureties  appealed.    Modified  and  affirmed. 

H.  W.  Holman,  for  appellants.     B.  B.  Has- 
ner,  for  appellee. 

GRANGER,  J.  A  restatement  of  a  few 
facts  will  bring  better  to  mind  the  contro- 
verted question.  Tbe  plaintiff,  as  subcon- 
tractor, filed  his  statement  for  a  lien,  and 
gave  notice  2  days  after  the  expiration  of 
tbe  30  days  prescribed  In  the  statute.  No 
payments  had  been  made  to  Lynch  by  Spen- 
cer, or  on  his  account,  after  the  expiration 
of  the  30  days.  It  is  claimed  as  a  fact  that, 
because  tbe  payments  were  made  while  plain- 
tiff was  entitled  to  a  lien,  under  the  80 
days'  limitation,  no  prejudice  resulted  from 
the  delay.  The  precise  question  seems  to  be 
this:  Where  an  owner  pays  to  a  principal 
contractor,  before  or  during  the  period  of  30 
days  during  which  the  subcontractor  could 
perfect  his  lien,  and  In  which  case.  If  tbe 
lien  of  the  subcontractor  was  perfected,  the 
principal  would  be  liable  to  the  subcontract- 
or, is  that  liability  continued  If  the  lien  is 
not  perfected  until  after  the  30  days?  Ap- 
pellants contend  that  the  lien  created  by  a 
service  after  the  30  days  Is  only  as  to  the 
amount  then  due  from  the  owner  to  the  prin- 
cipal contractor.  The  language  of  tbe  statute 
relied  on  Is  section  8,  c.  100,  Acts  16th  Oen. 
Assem.,  as  follows:  "A  sub-contractor  may 
at  any  time  after  the  expiration  of  said  thir- 
ty days,  file  bis  claim  for  a  mechanic's  lien, 
with  the  clerk  of  the  district  court,  as  herein- 
before provided,  and  give  written  notice 
thereof  to  the  owner,  his  agent  or  trustee,  as 
provided  in  section  7,  and  from  and  after 
the  service  of  such  notice  his  Hen  shall  have 
the  same  force  and  effect,  and  be  prosecut- 
,  ed  or  vacated  by  bond,  as  if  filed  within  the 
thirty  days;  but  shall  be  enforced  against 
the  property  or  upon  the  bond.  If  given  by  the 
owner  only  to  tlie  extent  of  the  balance  due 
from  the  owner  to  the  contractor  at  tbe  time 
of  the  service  of  such  notice  upon  the  owner, 
his  agent  or  trustee."  Other  sections  of  tbe 
same  act  are  Important  in  this  connection. 
Section  6  provides  that  any  person,  whether 
contractor  or  subcontractor,  to  avail  himself 
of  tbe  provisions  of  the  law  as  to  such  liens, 
must  file  his  claim,— the  contractor  within  90 
days  and  the  subcontractor  within  80  days. 
By  the  same  section  it  is  provided:  "But  a 
failure  or  omission  to  file  the  same  within 
the  periods  last  aforesaid  shall  not  defeat  the 
lien,  except  against  purchasers  or  incum- 
brancers in  good  faith  without  notice,  whose 
rights  accrued  after  the  thirty  or  ninety 
days,  as  the  case  may  be,  and  before  any 
claim  for  the  lien  was  filed."  Tbe  following 
is  from  section  7  of  the  act:  "To  preserve 
his  lien  as  against  the  owner  and  to  prevent 
payments  by  the  latter  to  the  principal  con- 
tractor or  to  immediate  8ul>-contractors,  but 
for  no  other  purpose,  the  sub-contractor  must, 
within  the  thirty  days  as  provided  in  section 


six  serve  upon  such  owner,  his  agent  or 
trustee,  a  written  notice  of  the  filing  of  aald 
claim.  *  *  *  But  if  no  claim  for  a  lien  is 
filed  within  tbe  periods  hereinbefore  provid- 
ed and  the  notice  thereof  is  not  served,  or  if 
such  thing  being  done  and  the  bond  as  above 
provided  is  filed,  then  the  owner  or  ccmtract- 
or  may  thereafter  proceed,  make  payment* 
and  adjust  claims,  without  regard  to  the  Hen 
of  the  sub-contractor."  We  may  furtho: 
eliminate  from  the  parts  of  the  acts  quoted 
some  language  inapplicable  to  the  facts  of 
this  case,  and  In  that  way  simplify  the  prob- 
lem before  us,  for  it  Is,  at  best,  a  doubtful 
one.  There  are  no  third  ptfsons,  such  as 
purdiasers  or  Incumbrancers  in  good  faith, 
in  this  case,  and  hence  from  that  :part  of 
section  6  with  reference  to  "a  failure  4>r  omis- 
sion to  file"  within  the  30  days  may  be  omit- 
ted the  words  "except  against  purchasers  or 
Incumbraneers  in  good  faith  without  notice, 
whose  rights  accrued  after  the  tbhrty  or  nine- 
ty days,  as  the  case  may  be,  and  before  any 
claim  for  the  lien  was  filed,"  and  the  effect 
of  the  section  is  then  to  give  to  a  aubcon- 
tiactor  a  lien  if  his  statement  therefor  is 
filed  within  30  days  from  the  date  of  the  last 
item  furnished;  but  "a  failure  or  omission  to 
file  the  same  within  the  period  atoiesaid 
shall  not  defeat  the  lien."  As  thns  worded, 
the  effect  of  the  30  days'  limitation  as  to 
filing  the  statement  would  not  apply  as  be- 
tween Lynch  and  the  plaintiff,  and  the  lien 
would  be  effective  whenever  fllsd,  and,  bat 
for  section  8,  there  would  be  no  dlfiteultr: 
but  that  secti(»)  specially  treats  of  the  flUng 
of  statements  for  liens  after  the  80  days,  and 
of  the  effect  of  such  filing,  and  It  is  tlae  only 
provision  of  the  law  that  does  so  tresL 
The  section  in  express  terms  limits  the  effect 
of  a  lien  so  created  to  the  "balance  due  from 
tbe  owner  to  the  contractor  at  the  time  of 
tbe  service  of  each  notice  on  tbe  owner,  Ms 
agent  or  trustee."  The  act  expressly  pro- 
vides for  two  times  of  filing  and  servloe,  and 
the  effect  of  each  as  to  the  lien  created.  Sec- 
tion 3  of  the  act  gives  a  lien  for  tbe  mate- 
rials furnished.  Section  6  prescribes  how 
such  a  Hen  shall  be  effected.  Section  8  pro- 
vides how  a  lien  may  be  effected  after  the 
80  days  for  a  balance  due  from  the  owner  to 
the  contractor  at  the  time  of  the  service  ef 
the  notice.  Appellee's  construction  makes 
two  filings  of  like  effect,  provided  tbe  owner 
has  not  changed  his  situation  as  to  payments 
after  the  30  days  and  before  the  filing.  In 
view  of  the  law  as  to  payments  without  prej- 
udice after  tbe  expiration  of  the  30  days, 
•when  no  lien  was  filed,  we  have  no  donbt 
that  the  provision  of  section  8  ItmltinK  the 
operation  of  the  Hen  as  to  amount  was  to 
guard  against  prejudice  because  ef  snch  pay- 
mMita  Tbe  statute  Is  one  creating  a  right, 
and  not  abridging  a  former  one,  and  the  ben- 
eficiary under  it  takes  what  is  granted,  and 
no  more.  But  for  section  8,  section  6  would 
give  just  what  appellee  contends  fer  In  a 
case  where  there  are  no  Innocent  third  par- 
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ties,  u  In  this  case.  Section  8  provides  for 
the  filing  where  there  is  the  "failure  or  omis- 
sion to  file"  under  the  provisions  of  section 
C,  and  hence  the  two  provisions  are  closely 
allied.  It  seems  to  us  that,  to  sustain  appel- 
lee's position,  we  must  Ingraft  on  the  law  a 
condition  neither  expressed  In  It  nor  there 
by  reasonable  implication.  If  we  omit  from 
the  law  the  provisions  as  to  a  lien  after  the 
expiration  of  30  days,  no  lien  other  than 
within  the  30  days  could  be  effected.  Look- 
ing to  its  provisions  for  eftecting  such  a  lien, 
we  find  the  limitation  as  to  amount  which 
we  think  must  prevail.  See,  as  bearing  on 
the  question.  Walker  v.  Queal  (Iowa)  oS  N. 
W.  1083. 

Appellee  places  reliance  upon  Chicago 
Lumber  Co.  v.  Woodside,  71  Iowa,  350,  32  N. 
W.  381,  and  Carney  v.  Cook,  80  Iowa,  74T, 
4r>  N.  W.  019,  but  they  do  not  seem  to  be  In 
point.  In  the  first-cited  case,  the  question 
is  as  to  facts  that  will  relieve  from  the  op- 
aration  of  the  lien  where  it  has  properly  at- 
tached by  observing  the  law  as  to  filing  and 
notice.  The  latter  case  la  made  to  turn  on 
an  express  undertaking  of  the  owner  to  pay 
the  material  fitrnisher  for  the  lumber,  re- 
gardless of  his  rights  as  subccmtractor.  Some 
facts  are  then  hypotbetically  stated,  and  be- 
cause of  a  legal  inference  -drawn  from  a 
statement  of  facts  not  appearing,  the  case  is 
thought  to  be  decisive  of  the  one  at  bar. 
As  we  view  it,  nothing  Is  there  decided  bear- 
ing on  the  question  before  us.  The  statute 
is  not  referred  to,  nor  is  any  proposition  of 
law  determined.  As  we  construe  the  an- 
swer, it  is  an  admission  of  $02.13  due  plain- 
tiff on  the  original  contract,  and  a  further 
stim  of  $28.40  for  lumber  furnished  on  anoth- 
er oootract,  to  build  woodbouses  and  slde- 
walka  This  last  item  is  Included  in  .plaln- 
tlff's  claim  for  a  lien  by  virtue  of  a  second 
statement  Hied,  but  it  appears  that  no  notice 
of  such  a  statement  was  ever  served.  Thare 
are  Htatements  In  the  answer  to  the  effect 
that  the  items  of  $02.13  and  $28.46  are  in 
court  for  the  use  of  plaintiff,  but  the  fact 
does  not  otherwise  appear  from  tlie  abstract. 
The  judgment  on  the  bond  must  be  for  the 
amount  for  which  a  lien  could  have  been  es- 
tablished had  it  not  been  vacated  and  dis- 
charged by  the  filing  of  the  bond.  The  con- 
clusion is  that  there  should  be  a  judgment 
on  the  bond  for  $120.69.  The  costs  in  the 
case,  after  the  filing  of  the  answer,  should 
be  paid  by  plaintiff  except  for  entering  judg- 
ment.    Modified  and  affirmed. 


MURPHT  V.  MtJRPHT. 

(Snpreme  Court  of  Iowa.    May  31,  1893.) 

Patmbst  bt  Pakb:it  to  Child— FRBguuprioN  o» 
Ai>vAycBi<B!>T — LfSfiTATiONS— Effect  o» 

ADHISSIOK — QrESTION  FOB  JORT. 

1.  A  verdict  rendered  on  a  sabstantlal  con- 
flirt  of  tettimony  will  not  be  disturbed  on  ap- 
pt'al. 


2.  Where  It  nppeared  that  plaintiflF,  the  moth- 
er of  defendant's  intestate,  at  varions  times  fur- 
nished sums  to  each  of  her  children,  and  the  evi- 
dence was  conflicting  whether  the  money  given 
to  deceased  was  an  advancement  or  a  loan,  an  in- 
struction that  the  presumption  was  that  the  mon- 
ey furnished  was  an  advancemeut,  and  that  the 
burden  was  on  plaintiff  to  show  that  it  was  a 
loan,  leaving  it  to  the  jnry  to  determine  the  intent, 
is  correct. 

3.  In  such  a  case,  an  instruction  that  all 
plaintiff's  claims  were  barred  by  limitation  un- 
less, if  they  were  loans,  they  were  made  under  an 
agreement  that  said  debts  were  to  be  a  continuing 
liability,  or  unless  indefinite  delay  in  repayment 
was  contemplated,  and  it  was  agreed  that  plain- 
tiff need  not  make  a  demand  therefor  at  any  speci- 
fied time,  in  which  cases  the  items  resting  in  ac- 
count were  not  barred,  will  be  treated  as  the  law 
of  the  case,  when  not  complained  of. 

4.  After  certain  money  had  been  furnished 
defendant's  intestate,  by  plaintiff's  mother,  be, 
for  some  purpose,  executed  and  signed  a  dated 
memorandum,  stating  that  at  some  time  deceased 
borrowed  certain  amonnts  from  some  person,  but 
containing  no  acknowledgment  of  presPTt  indebt- 
edness, and  nothing  from  which  a  promise  to  pay 
could  be  rightfully  implied.  HdJ,  that  it  was 
for  tlie  jury  under  all  the  evidence,  and  not  (or 
the  court,  to  say  for  what  purpose  the  mfmoran- 
dum  was  made,  and  what  effect  should  be  given 
iL 

5.  There  was  testimony  that  defendant's  in- 
testate, after  the  death  of  plaintiff's  husband,  hU 
father,  remained  at  home  for  nearly  2  years  with 
plaintiff,  his  mother,  assisted  in  the  nuutagment  of 
her  farm  and  in  the  payment  of  debts  against  her 
husband;  that  plaintiff  lived  with  him  afterwards 
for  14  years  out  of  19,  and  had  stated  several 
times  she  gave  him  more  than  her  other  children, 
because  he  had  cared  for  her  more.  Seld,  that 
an  instruction  to  consider  these  facts  in  passing 
on  the  question  whether  money  given  her  son  was 
an  advancement  or  a  loan  was  correct 

Appeal  from  district  court,  Lucas  county; 
H.  C.  Traverse,  Judge. 

This  is  a  proceeding  to  establish  a  claim 
for  money  loaned  by  plaintiff  to  L.  H.  Mur- 
phy during  his  lifetime  against  the  defend- 
ant, as  administratrix  of  his  estate.  The- 
case  was  tried  to  a  jury,  and  a  verdict  re- 
turned, from  which  plaintiff  appeals.  Af- 
firmed. 

Stuart  &  Bartliolomew,  for  appellant.  Dun- 
.gan  &  Knowles.and  Mitchell  &  Penlck,  for 
appellee. 

DBIOMER,  J.    The  plaintiff  is  the  mother 
of  L.  H.  Mnrpby,  deceased,  and  the  mother- 
In-laTV  of  the  defendant,  who  Is  administra- 
trix of  her  husband's  estate.    Plaintiff's  hus- 
band died  In  the  year  1807,   sehied  of  lUO 
acres  of  land  in  Louisa  county.  After  the  bus- 
band's  death,  the  heirs  all  quitclaimed  their 
interest  in  the  land  to  the  plaintiff,  and  she 
remained  on  the  farm  for  nearly  two  years, 
when  she  sold  it.    About  the  same  time  she 
sold  some  property  she  owned  In  her  own 
right  In  the  state  of  Ohio.    Soon  after  sell- 
ing the  properties,  she   removed  to  Lucas 
county,  Iowa,   and   for  a   time  loaned   her 
money  to  various  outside  parties,  some  of 
her  sons  attending  to  the  business.    Soon  she 
concluded  to  let  her  children  have  her  mon- 
ey, and,  to  carry  out  this  purpose,  she  at 
various  times  furnished  each  of  her  chlldreiv 
certain  sums  of  money.    In  the  claim  she  fll- 
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ed  against  the  estate  of  her  son  L.  H.  Mnr- 
phy,  she  alleged  that  she  furnished  him  In 
all  the  sum  of  $3,(XM  at  vai-lous  timpa  aunng 
the  3'ears  1876  to  1883.  InclusiTe;  that  the 
amounts  so  furnished  were  loaned  to  L.  U. 
Murphy  under  an  express  promise  on  his  part 
to  repay  or  return  the  same  on  demand. 
This  Is  denied  by  the  administratrix,  who 
claims  that  the  amounts  so  furnished  were 
advancements  or  gifts,  and  that  all  items  of 
the  claim,  except  $40,  are  barred  by  the  stat- 
ute of  limitations.  The  case  was  submitted 
to  the  Jury  upon  the  Issues  thus  tendered, 
and  the  Jury  returned  a  verdict  for  plain- 
tiff for  $40,  and  the  plaintiff  appeals. 

1.  It  Is  insisted  on  behalf  of  appellant  that 
the  verdict  Is  contrary  to  the  evidence,  And 
is  not  sustained  thereby.  The  rule  is  recog- 
nized that,  when  there  is  a  substantial  con- 
flict In  the  evidence,  we  caimot  interfere; 
but  counsel  contend  that  there  is  no  such 
conflict  in  this  case.  With  this  contention 
we  cannot  agree  The  court  below  properly 
Instructed  the  Jury  that  the  presumption  ob- 
tained that  the  money  was  furnished  as  an 
advancement,  and  that  the  burden  rested 
upon  the  plaintiff  to  show  that  the  money 
was  loaned,  and  left  it  with  them  to  deter- 
mine, from  all  the  evidence  in  the  case,  what 
the  Intent  was.  In  addition  to  the  presump- 
tion which  existed  In  defendant's  favor,  there 
was  testimony  showing  or  tending  to  show 
admissions  made  by  the  plaintiff  that  she 
furnished  the  money  to  her  sou  without  any 
intention  of  demanding  repayment  of  the 
same.  It  is  true  that  there  was  other  testi- 
mony tending  strongly  to  show  a  loan  of  the 
various  sums  advanced,  and  it  may  be  that, 
bad  we  to  decide  the  question,  we  would  And 
that  the  preponderance  of  the  testimony  was 
with  the  plaintiff.  But,  as  there  is  a  mani- 
fest conflict  in  the  testimony,  we  cannot  in- 
terfere. What  we  have  said  is  based  upon 
the  assumption  that  the  jury  found  thut  the 
money  was  furnished  as  an  advancement,  it 
is  well  to  note,  however,  that  defendant  also 
interposed  the  statute  of  limitations  as  a  bar 
to  plaintiff's  riglit  of  recovery.  With  refer- 
ence to  this  defense,  the  court  gave  the  follow- 
ing instruction:  "(5)  If  you  find  that  the  items 
•fplaintlff'sc'aim.or  any  of  them,  were  loans 
to  deceased,  then  I  direct  your  attention  to  a 
consideration  of  the  defense  of  the  statute 
of  limitations.  All  the  Items  of  plaintiff's 
claim,  except  the  last  one,  the  $40  item,  arc 
barred  by  the  statute  of  limitations  unless 
said  loans.  If  they  were  loans,  were  made  un- 
der the  agreement  or  understanding  between 
the  parties  that  said  debts  were  to  be  a  con- 
tinuing liability,  or  that  indefinite  delay  In 
the  repayment,  at  the  option  of  plaintiff,  was 
contemplated  by  the  parties,  or  that  plaintiff 
miglit  call  for  the  money  when  she  neeaed 
U  or  desired  It,  but  need  not  make  a  demand 
therefor  at  any  si>ecifled  time.  If  such.  In 
substance  and  effect,  was  the  agreement  or 
understanding  between  Mary  Murphy  and 
L.  H.  Murphy,  then  the  items  of  plaintiff's 


claim  resting  In  account  are  not  barrea  or 
outlawed.  The  $100  note.  Exhibit  D,  whkh 
has  been  Introduced  in  evidence  by  defeiic- 
ant,  is,  by  the  terms  of  said  note,  barred  b; 
the  statute  of  limitations."  Tills  instruction 
Is  not  complained  of,  and  for  that  reasoa 
will  be  treated  as  the  law  of  the  case  So 
treating  it,  we  are  not  prepared  to  say  there 
was  no  evidence  to  sustain  the  defense  tlut 
the  claim  Is  barred  by  the  statnte  of  limita- 
tions. This  Instruction  says,  in  effect,  thai 
the  presumption  is  that  the  claims  were  Itar- 
red  even  If  they  ever  had  any  existence,  cu  1 
that  the  burden  was  upon  the  plaintiff  to  es- 
tablish some  one  of  the  facts  stated  to  vifce 
the  case  out  from  under  the  bar  of  the  stiit- 
nte.  The  Jury  may  well  have  fonnd  that  tL« 
plaintiff  did  not  meet  this  burden,  and  t:t.it 
the  claim  was  barred  by  the  statute. 

2.  Next  it  is  Insisted  that  the  court  was  in 
error  in  refusing  to  construe,  or  instmct  the 
Jury  as  to,  the  legal  effect  of  a  certain  writ- 
ten statement  of  indebtedness  made  by  the 
deceased  to  the  plaintiff,  and  in  snbmittiiig 
to  the  Jury  the  question  as  to  the  legal  effect 
and  proper  construction  of  such  written  ic- 
Btrument.  It  appears  from  the  testlmonj 
that,  after  certain  of  the  moneys  bad  bees 
furnished  to  deceased,  he,  for  some  purijos*-. 
executed  In  his  own  handwriting,  and  signed, 
the  following  statement: 

Notes  paid  ou  the  80  acres  that  was  boo^t  of 
RufnsClapp: 

First  iioto $  520  0" 

Second  note 4S0  ••' 

Third  note 440  t»' 

Total  11,440  w- 

Money  borrowed  to  pay  D.  Miller. .  160  0(.i 
Money  borrowed  to  pay  John  Clapp 

and  get  harness  173  0- 

Money  borrowed  to  pay  on  eastern 

loan  60  0" 

Money  borrowed  to  pay  on  eastern 

loan 50  0 ' 

Money  paid  to  J.  Johnson 907  V> 

Money  borrowed  to  buy  com  and  pay 

taxes 177  »• 

One  horse  and  one  cow 125  i.>i 

Total  «2.494  Ot.) 

October,  1884.  U  H.  Mor^. 

Plaintiff  claims  that  this  Is  a  contract  b«- 
tween  the  deceased  and  his  mother  to  paj- 
tlie  amount  named  as  borrowed  from  her: 
that  It  is  an  unconditional  aclinowledgineui 
of  a  debt,  from  which  an  Implied  promise  to 
pay  arises,  or  that,  if  it  be  not  so  constraed. 
that  it  is  a  solemn  admission  that  decease! 
borrowed  the  money  from  bis  mother;  ani 
that.  In  either  event,  it  was  the  dnty  of  x'..-' 
court  to  construe  It,  and  give  to  the  Jury  its 
legal  effect.  Plaintiff  asked  certain  instru^-- 
tions  in  line  with  this  contention,  which  were 
refused  by  the  court,  and  exceptions  taken. 
The  court  gave  the  following  Instructioa 
with  reference  to  this  statement:  "If  yon 
find  that  Exhibit  C,  which  has  been  been  in- 
troduced in  evidence,  is  In  the  handwritioi: 
of  and  signed  by  deceased,  then,  from  said 
writing  and  the  verbal  testimony  show- 
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Ijig  for  what  purpose  and  under  what  clr- 
cumstancefl  It  was  executed,  you  will  deter- 
mine whether  deceased  thereby  Intended  to 
recognize  the  Items  therein  stated  as  loans. 
But  all  the  evidence  of  every  kind  should  be 
considered.  The  burden  of  proof  Is  on  plain- 
tiff to  show  by  the  weight  or  preponderance 
of  the  evidence  that  the  Items  of  her  claim 
are  loans  or  debts,  and  not  advancements. 
But  this  showing  only  need  be  made  by  the 
weight  of  the  evidence."  We  do  not  think 
the  statement  Is  an  unconditional  acknowl- 
edgment that  these  claims  were  in  existence 
at  the  time  It  wa«  made.  There  is  no  ac- 
knowledgment of  present  Indebtedness,  and 
nothing  from  which  a  promise  to  pay  can 
rightfully  be  Implied.  Giving  to  it  the  most 
liberal  construction.  It  Is  but  a  statement  or 
admission  that  at  some  time  Mui-phy  had 
borrowed  certain  amounts  from  some  per- 
son; not  that  he  was  still  a  debtor,  or  thdt 
he  was  under  a  legal  obligation  at  that  time 
to  make  payment  thereof.  Such  being  the 
effect  of  the  statement.  It  was  not  more 
than  an  admission,  which  the  ]ui7  were  by 
the  Instruction  properly  authorized  to  con- 
sider, and  give  such  weight  as  they  believed 
it  was  entitletl  to  receive.  Defendant  con- 
tends, and  insisted  before  the  jury,  that  the 
paper  was  a  mere  memorandum,  made  by  the 
deceased  at  the  request  of  the  plaintiff,  tliat 
she  might  make  use  of  It  as  evidence  In  the 
subsequent  division  of  her  estate  among  her 
taeirs.  It  was  for  the  Jury  to  say  for  what 
purpose  It  was  made  and  what  effect  should 
l>e  given  It.  Avery  v.  Chapman,  62  Iowa, 
144,  17  N.  W.  454;  Thomp.  Tr.  §  1098,  and 
cases  cited;  Greenl.  Ev.  f  212;  Alexander  v. 
Thompson,  42  Minn.  499,  44  N.  W.  534.  It  Is 
conceded  that  If  the  paper  amounted  to  a 
contract.  If  It  were  an  agreement  to  pay, 
then  it  was  the  duty  of  the  court  to  consti-ue 
the  same,  and  give  to  the  jury  Its  legal  ef- 
fect. But,  being  a  mere  admission,  the 
weight  of  It  was  for  the  juiy. 

3.  The  defendant,  In  addition  to  the  de- 
fenses above  referred  to,  pleaded  a  counter- 
claim for  boarding  and  caring  for  plaintiff 
during  quite  a  long  period  of  time,  and  she 
was  permitted  to  prove  that  she  did  furnish 
plaintiff  with  board  and  washing,  and  the 
reasonable  value  thereof;  but  the  court  on 
cross-examination  refused  to  allow  a  ques- 
tion propounded  to  defendant  as  to  whether 
she  was  expeoting  pay  for  the  services  or 
not  to  be  answered.  Tills  nillng  was  made 
after  defendant's  counsel  had  in  effect  stated 
that  tb^  abandoned  all  claims  for  services, 
and  had  Introduced  the  testimony  as  to  the 
care  and  attention  given  plaintiff  to  support 
tlielr  theory  that  the  money  furnished  was 
an  advaRcement.  The  court  Instructed  the 
jury  that  there  was  no  evidence  to  support 
defendant's  counterclaim,  and  also  gave  the 
following:  "If  the  plaintiff  made  her  home 
with  li.  H.  Murphy  for  a  number  of  years, 
or  If  he  (L.  H.  Murphy)  labored  for  her  after 
lie  became  of  age,  then  you  may  consider 


such  facts  when  passing  on  the  question  as 
to  whether  the  Items  of  plalntifTs  claim,  or 
any  of  them,  were  advancements  or  loans  to 
the  deceased."  The  ruling  on  the  evidence 
and  the  giving  of  this  last  instruction  are 
complained  of.  To  understand  the  question 
pi'esented.  It  is  necessary  to  consider  some  of 
the  facts  disclosed  by  the  evidence.  There 
was  testimony  showing  or  tending  to  show 
that,  after  the  death  of  plaintiff's  husband, 
her  son  L.  H.  Murphy  remained  at  home  for 
nearly  2  years,  and  assisted  plaintiff  in  the 
management  of  the  farm,  which  bad  been 
quitclaimed  to  her  by  the  heirs,  and  in  the 
payment  of  debts  existing  against  her  de- 
ceased husband;  that  plaintiff  lived  with  Lk 
H.  Murphy  for  14  out  of  19  years,  and  was 
furnished  her  board  and  washing,  and  care<l 
for  In  sickness  and  health,  by  L.  H.  Murphy 
and  his  family,  and  that  the  care  given  to 
plaintiff  was  worth  the  sum  of  $3  per  week. 
The  testimony  as  to  value  was  not  objected 
to.  And  there  was  also  testimony  tending  to 
show  that  plaintiff  stated  a  number  of  times 
that  she  gave  the  money  furnished  to  her 
deceased  son  because  of  the  services  per- 
formed for  her,  and  that  she  gave  him  more 
than  she  did  the  other  children  because  be 
had  furnished  her  more  of  sustenance  and 
care.  Considering  the  rulings  complained  of 
In  the  light  of  this  testimony,  it  is  manifest 
that  they  were  each  and  all  correct,  and  that 
plaintiff  had  no  cause  for  complaint. 

4.  Counsel  strenuously  insist  that  the  ver- 
dict In  this  case,  if  allowed  to  stand,  works 
manifest  and  absolute  injustice  to  the  plain- 
tiff. It  may  be  this  Is  true,  but.  If  it  does,  It 
is  due  to  the  very  careless  and  negligent 
manner  In  which  plaintiff  did  her  business. 
True,  she  was  dealing  with  her  own  kin,  but 
she  is  conclusively  presumed  to  know,  when 
she  furnished  them  money,  that  the  presump- 
tion arose  that  it  was  an  advancement. 
The  exercise  of  a  little  care  at  the  time  the 
money  was  furnished  would  have  saved  her 
from  the  results  she  now  so  bitterly  com- 
plains of.  The  verdict  has  evidence  In  Its 
support,  and  we  find  no  errors  committed 
during  the  trial  which  are  prejudicial,  and 
the  judgment  Is  affirmed. 


STRONG  V.  CHICAGO  &  N.  W.  RT.  CO. 

(Supreme  Court  of  Iowa.    May  31.  1895.) 

Actios  aoainst  Railkoad  Company  — Kilus» 
OP  Stock— Cattle  Guards. 
In  an  action  against  a  railroad  company 
for  Injury  to  horses,  which,  it  was  claimed,  got 
on  the  b'acl<  by  leastm  of  a  defective  cattle 
guard,  plaintiff's  witneases  merely  testified  that 
the  Kiiard  consisted  of  8  ties,  8  inches  wide,  laid 
aernss  the  track,  6  or  7  inches  apart,  the  bottom 
of  the  pit  being  21  iochee  below  the  tops  of  the 
ties.  Defendant's  road  master  testified  that  iron 
cattle  guards  were  not,  so  far  as  he  knew,  in 
use  by  all  other  roads;  that  they  did  not  turn 
stock  as  well  as  the  pit  guard;  and  that  he  knew 
of  no  guard  which  would  absolutely  turn  live 
stock.  In  rebuttal,  a  witness  for  pla— '-"  -'^-'-  ■ 
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that  the  p!t  cattle  guard  was  not  the  kind  fai  gen- 
eral use  hy  yarions  roads.  Hdd,  that  a  verdict 
for  plaintiff  was  improper. 

Appeal  from  district  court,  Linn  county; 
J.  H.  Preston,  Judg& 

Plaintiff  states  as  hla  cause  of  action,  In 
substance,  as  follows:  Tliat  prior  to  April  9, 
1892,  "defendant  had  cardessly  and  negligent- 
ly constructed  and  maintained"  a  certain  cat- 
tle guard  at  a  highway  crossing.  That  "said 
imperfect  construction  consisted  more  partic- 
ularly In  placing  broad  and  flat  timbers  so 
close  together  as  to  leave  too  small  a  place 
between  them  to  serve  the  purpose  of  a  prop- 
er cattle  guard.  That  the  pit  over  which  the 
same  was  placed  was  very  shallow,"  so  that 
the  cattle  guard  was  insecure  and  unsafe, 
and  would  not  turn  stock.  He  alleges  that 
on  said  9th  day  of  April  two  horses  belong- 
ing to  blm,  of  the  value  of  $100  each,  were 
running  at  large,  without  his  knowledge;  that 
one  of  defendant's  freight  trains  approached 
said  cattle  guard  from  the  east  at  a  great 
and  negligent  rate  of  speed,  and  so  fright- 
ened said  horses  that  they  ran  over  said  cat- 
tle guard,  and  onto  the  bridge  beyond,  within 
the  Inclosed  right  of  way;  that  defendant's 
employes  carelessly,  negligently,  and  wrong- 
fully ran  said  engine  and  train  at  a  high 
rate  of  speed  after  said  horses,  chasing  and 
driving  them  onto  and  over  a  bridge  in  the 
defendant's  roadbed,  whereby  said  horses 
were  so  injured  that  it  became  necessary  to 
kill  them.  The  defendant  answered,  denying 
generally,  and  upon  these  Issues  the  case  was 
tried  to  a  jury,  and  a  verdict  and  Judgment 
for  the  plalnUfl.  Defendant  appeals.  Re- 
versed. 

Hubbard  &  Dawley,  for  appellant.  Smith 
&  Olemans,  for  appellee. 

GIVEN,  O.  J.  At  the  close  of  the  evidence 
for  the  plaintiff,  and  again  at  the  close  of 
all  the  evidence,  defendant  moved  for  a  ver- 
dict upon  the  ground  that  there  was  no  evi- 
dence to  sustain  a  verdict  for  plaintiff,  which 
motions  were  overruled.  After  verdict  the 
defendant  moved  for  a  new  trial  upon  the 
grounds,  among  others,  that  "the  verdict  is 
not  supported  by  sufficient  evidence,  and  is 
contrary  to  the  evidence."  This  motion  was 
also  overruled.  It  will  be  observed  that  the 
negligence  charged  Is  imperfect  construction 
of  the  cattle  guard  in  particulars  stated,  and 
In  running  the  engine  at  a  high  rate  of  speed 
after  the  horses.  We  have  examined  the 
record  with  care,  and  fall  to  find  any  evi- 
dence whatever  tending  to  establish  either 
charge  of  negligence.  Several  witnesses  were 
called  for  the  plaintiff,  who  agreed  In  describ- 
ing the  construction  of  the  cattle  guard  as 
follows:  That  it  was  formed  of  8  ties,  8  Inch- 
es wide  on  top  and  6  Inches  deep,  laid  cross- 
wise of  the  track,  on  stringers  6  to  7  Inches 
apart,  the  bottom  of  the  pit  being  21  Inches 
below  the  top  of  the  ties.  No  witness  tot  the 
plaintiff  was  asked  to  state,  nor  was  any 


reason  given,  why  such  a  cattle  gnard  \n» 
not  reasonably  safe  for  the  Intended  purpose. 
After  plaintiff  rested,  S.  H.  Brown  was  called 
for  tt>e  defendant,  and  testified  that  he  was 
road  master  for  the  defendant  He  tedtified 
to  the  construction  of  the  cattle  guard  sub- 
stantially as  the  other  witnesses,  and  to  his 
experience  with  vaMoos  kinds  of  cattle  guards, 
and  that  he  knew  of  none  that  would  abso- 
lutely turn  live  stock.  A  number  of  ques- 
tions were  asked  of  this  witness  by  the  de- 
fendant, to  all  of  which  plaintiff's  objections 
were  sustained.  The  general  tenor  of  these 
questions  was  whether,  from  his  knowledge 
and  experience,  he  thought  this  cattle  guard 
was  reasonably  safe  to  turn  live  stock,  and 
whether  it  was  as  good  as  any  in  use;  also 
whether  or  not  cattle  guards  ordinarily  In 
use  along  defendant's  road  had  ties  the  same 
distance  apart,  and  the  same  depth  of  pit,  as 
this.  On  cross-examination  this  witness  stated 
that  it  was  not  true,  so  far  as  he  knew,  that 
all  other  roads  had  discarded  this  sort  of  cat- 
tle guard,  and  that  the  iron  cattle  guards  do 
not  turn  stock  as  well  as  the  pit  cattle  guard 
does.  Plaintiff  called  a  witness  in  rebuttal, 
who,  after  stating  his  experience  as  conductor, 
fireman,  and  brakeman.  was  asked  as  follows: 
The  construction  of  this  cattle  guard  was 
stated  to  him,  and  he  was  asked:  "State 
whether  or  not  that  is  the  style  of  cattle 
guard  that  is  in  ordinary  use  by  various  rail- 
road companies  at  this  time,  or  was  a  year 
ago  in  June."  To  this  he  answered:  "Well, 
not  in  general  use;  it  Is  not"  It  will  be  seen 
from  this  statement  of  the  evidence  that  at 
the  time  the  plaintiff  rested  there  was  no  evi- 
dence whatever  that  the  defendant  was  care- 
less or  negligent  in  the  construction  and  main- 
tenance of  this  cattle  guard,  and  following 
this  we  have  the  single  statement  of  the  wit- 
ness quoted  above.  It  seems  to  us  entirely 
clear  that  there  was  a  total  absence  of  evi- 
dence of  negligence  in  the  constructioo  and 
maintenance  of  the  cattle  guard. 

As  to  the  allegation  that  defendant's  em- 
ployes "did  carelessly,  negligently,  and  wrong- 
fully nm  the  engine  of  defendant  at  a  high 
rate  of  speed  after  the  two  horses,"  there  is 
not  one  syllable  of  evidence.  A.  L.  Sloan, 
called  by  the  plaintiff,  testified  that  lie  was 
the  engineer;  that  when  be  first  saw  the 
colts  they  wo-e  Jumping  the  cattle  guard: 
that  he  was  within  60  rods  of  them;  that 
when  he  saw  the  colts  he  tried  to  stop  the 
train;  "I  reversed  the  engine,  and  applied 
the  air,  put  on  sand,  called  for  brakes,  and 
stopped  as  soon  as  I  could."  He  states  that 
he  got  off  the  engine,  for  fear  he  would  lie 
killed;  that  it  Is  dangerous  to  strike  horses 
or  cattle  in  a  cattle  guard  or  trestle;  tliat  the 
engine  did  not  strike  the  horses;  that  it 
stopped  before  reaching  the  trestle;  and  that 
the  horses  ran  some  distance  onto  the  trestle, 
and  were  injured  by  falling  through.  Mr. 
Borghart,  who  was  near  by  at  the  time,  cor- 
roborates the  engineer.  It  will  be  seen  that  ia 
this  evidence  there  is  nothing  whatever  tr 
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Indicate  that  the  train  was  cardessly  or  neg- 
ligently run  after  the  colts  were  seen  by  the 
engineer.  It  appears  that  the  defendant's 
road  Is  crossed  at  right  angles,  overhead,  by 
the  Burlington,  Cedar  Rapids  &  Northern 
Railway,  a  few  rods  east  of  this  cattle  guard, 
and  that  the  embankment  of  said  road  ob- 
structs the  view  to  the  right  and  left  of  the 
defendant's  right  of  way,  for  some  distance 
west.  It  ■was  for  this  reason  that  the  engineer 
-did  not  and  could  not  see  the  colts  until  they 
were  on  or  very  near  the  track  In  the  high- 
way crossing. 

It  seems  to  us  quite  dear  that  the  court 
erred  in  not  sustaining  the  defendant's  mo- 
tion for  verdict  and  for  a  new  trial.    Reversed. 


NIX  v.  GOODHII-B. 
(Snpreme  Court  of  Iowa.  Hay  31,  1895.) 
Abuse  or  Pkocess— Lkvy  on  Exempt  Pkopektx. 
An  action  will  lie  agaioat  one  who  mali- 
ciously,  and  without  probable  cause,  garnishes 
the  exempt  earnings  of  his  debtor,  luiowiag  them 
to  be  exempt,  with  the  purpose  of  harassing  the 
latter'g  employers,  and  thereby  compel  him  to 
pay  the  debt  out  of  such  exempt  money  in  order 
to  avoid  discharge. 

Appeal  from  district  court,  Delaware 
county. 

Plaintiff  Is  a  Judgment  debtor  to  the  de- 
fendant. He  was  an  employ^  of  the  Illinois 
Central  Railway  Company,  and  the  head. of 
a  family.  On  the  21st  day  of  January,  1894, 
there  was  due  bim  from  the  company  his 
wages  for  the  40  days  next  preceding, 
which,  because  his  personal  earnings,  were 
exempt  from  execution.  The  defendant  took 
execution  on  bis  judgmmt,  and  garnished 
the  company,  and  on  the  day  that  the  gar- 
nishment was  returnable  the  proceeding  was 
dismissed.  Plaintiff  brings  this  action,  al- 
leging: "That  the  said  railroad  company 
pay  their  employes  monthly,  about  the  25th 
day  of  each  and  every  month,  and  on  the  21st 
day  of  January,  1894,  there  was  due  plaintiff 
from  said  railroad  company  his  earnings  for 
his  personal  services  for  the  forty  days  next 
preceding  said  2l8t  day  of  January,  1894, 
and  no  more.  That  on  the  said  2lBt  day  of 
January,  1S94,  the  defendant,  well  knowing 
that  plaintiff  was  the  heed  of  a  family,  and 
a  resident  of  the  state  of  Iowa,  and  an  em- 
pIoy6  of  said  railroad  company,  and  that 
DO  money  or  property  of  this  plaintiff  was 
In  the  hands  or  under  the  control  of  said 
railroad  company  other  than  his  earnings  for 
bis  per8«»uil  services  for  a  period  not  to  ex- 
ceed forty  days  prior  to  said  2l8t  day  of 
January,  1S94,  and  well  knowing  that  said 
personal  earnings  were  exempt  from  execu- 
tion, and  would  be  paid  by  said  railroad 
company  to  plaintiff  in  a  few  days,  did, 
on  said  2l8t  day  of  January,  1894,  knowingly, 
-wlU'folly,  and  maliciously,  and  with  the  pur- 
pose and  intent  to  vex,  harass,  and  injure 
this  plaintiff,  and  to  deprive  him  of  said 
money,  and  the  use  thereof,  and  to  tmlaw- 


fnlly  subject  said  exempt  money  to  the  pay- 
ment of  debts,  and  to  vex,  harass,  and  an-i 
noy  said  railroad  company,  so  as  to  cadse 
said  railroad  company  to  discharge  plaintiff 
from  their  employ,  and  to  cause  and  compel 
this  plaintiff.  In  order  to  prevent  such  dis- 
charge, to  use  such  exempt  money,  against 
his  will,  to  pay  the  Judgment  hereinafter 
mentioned  and  described,  cause  and  direct 
G.  H.  Odell,  the  sheriff  of  Delaware  county, 
Iowa,  to  garnish  and  attach  plaintiCTs  said 
exempt  money  and  earnings  for  bis  personal 
services  for  a  period  of  not  to  exceed  forty 
days  prior  to  said  2l8t  day  of  January,  1894, 
then  amounting  to  the  sum  of  $25,  In  the 
hands  of  said  railroad  company,  by  seizing 
and  attaching  said  money  by  garnishing  said 
railroad  company."  Then  follow  some  aver- 
ments as  to  the  Judgment  and  the  items  of 
actual  damage  sustained.  The  court  sus- 
tained a  demurrer  to  the  petition,  and  the 
plaintiff  appealed.    Reversed. 

Charles  Husted,  for  appellant   Yoran   & 
Arnold,  for  appellee. 

GRANGER,  J.  The  only  question  in  the 
case  arises  on  the  demurrer  to  the  petition. 
Because  of  a  growing  practice  in  the  state, 
the  question  Is  an  important  one.  By  ob- 
serving the  averments  of  the  petition  it  will 
be  seen  that  the  action  is  for  an  abuse  of 
legal  process  in  a  civil  suit,  the  defendant 
having  directed  the  sheriff  to  sei-ve  the  exe- 
cution by  a  garnishment  of  the  company  for 
a  debt  due  for  personal  earnings  exempt 
from  execution.  It  is  a  rule  of  law  of  very 
general  recognition  that  an  action  will  lie 
for  an  abuse  of  such  process.  In  Cooley  on 
Torts  (2d  Ed.,  p.  220),  it  is  said:  "If  pro- 
cess, either  civil  or  criminal,  Is  willfully 
made  use  of  for  a  purpose  not  Jtistlfled  by 
the  law,  this  Is  abuse  for  which  an  action 
will  He."  The  same  section  gives  some  Il- 
lustrations, as  "entering  up  a  Judgment  and 
suing  out  execution  after  a  demand  Is  satis- 
fled;  suing  out  an  attachment  for  an  amount 
greatly  in  excess  of  the  debt;  causing  an 
arrest  for  more  than  is  due,  and  levying  an 
execution  for  an  excessive  amount."  These 
are  but  some  of  the  abuses  for  which  an  ac- 
tion will  He.  In  fact,  the  right  to  such  an 
action  is  not  seriously  to  be  questioned,  but 
the  more  difficult  question  is,  what  Is  an 
abuse  of  process,  so  as  to  render  it  action- 
able"? We  should  be  careful  to  observe  a  dis- 
tinction between  suing  out  of  a  writ  and  the 
improper  u6»e  of  the  writ  after  it  is  Issued, 
for  such  a  distinction  is  preserved  on  au- 
thority. See  Bartlett  v.  Chrlsthllf  (Md.)  14 
Atl.  518.  In  the  same  case  it  Is  said:  "There 
are  Instances  in  which  the  writ,  regularly 
and  properly  sued  out,  was  perverted,  abused, 
and  made  an  instrument  of  oppression. 
Either  something  not  warranted  by  its  terms 
or  something  in  excess  of  that  which  was 
warranted  was  done  under  it  It  would,  in- 
deed, be  a  serious  reproach  to  the  law,  if 
In  such  cases  it  afforded  no  remedy  or  re- 
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dress  to  the  Injnred  party.  The  denial  of  a 
remedy  in  such  cases,  upon  the  ground  that 
the  law  ivas  Incapable  of  affording  redress, 
would  be  a  most  serious  reflection  upon  the 
remedial  efficacy  of  any  system  of  jurispru- 
dence. It  would  proclaim  to  the  evil  disposed 
an  unrestricted  license  to  vex,  harass,  and 
injure  without  accountability,  even  though 
their  victims  should  be  utterly  ruined  in 
their  circumstances."  In  the  same  case  It 
is  said:  "A  malicious  abuse  of  legal  process 
consists  in  the  malicious  misuse  or  mis- 
apprehension of  that  process  to  accomplish 
some  purpose  not  warranted  or  commanded 
by  the  writ"  In  2  Add.  Torts,  8  868,  It  is 
said:  "Whoever  makes  use  of  the  process 
of  the  court  for  some  private  purpose  of  his 
own,  not  warranted  by  the  exigency  of  the 
writ  or  the  order  of  the  court,  is  answerable 
to  an  action  for  damages  for  an  abuse  of 
the  process  of  the  court"  The  authorities 
are  strong,  if  not  quite  uniform,  that  the  un- 
lawful use  of  the  process  must  be  malicious, 
and  without  probable  cause;  the  rule  being 
altin,  in  that  respect,  to  actions  for  malicious 
prosecution.  In  fact,  the  two  actions  are  of 
the  same  general  character,  the  one  being 
the  malicious  prosecution  ot  a  suit  and  the 
other  the  malicious  use  of  process  issued  in 
aid  of  a  proceeding,  either  pending  or  de- 
termined. Keeping  in  view  that  such  an  ac- 
tion is  warranted  when  the  process  of  the 
court  is  maliciously  and  without  probable 
cause  misused  or  misapplied  to  accomplish 
some  purpose  not  warranted  or  commanded 
by  the  writ  we  are  in  position  to  apply  the 
rule  to  the  facts  In  this  case.  The  property 
in  question  is  by  law  exempt  from  execution, 
which  means  that  It  is  not  to  be  seized  upon 
execution  for  the  debts  of  the  owner.  Code. 
§  3072.  Hence  such  a  levy  is  not  warranted 
under  the  law.  The  execution,  if  against  the 
property  of  the  Judgment  debtor,  requires 
the  sheriff  "to  satisfy  the  judgment  and  in- 
terest out  of  property  of  the  debtor  subject 
to  execution."  Code,  {  3033.  It  is  thus  seen 
that  nothing  In  the  law  nor  on  the  face  of 
the  process  warrants  the  seizure  of  exempt 
property.  But  where  it  is  done  more  than 
the  unwarrantable  act  is  required.  It  must 
be  done  maliciously,  and  without  probable 
cause.  In  this  case  it  is  admitted  that  the 
defendant  directed  the  garnishment  not  only 
with  Itnowledge  of  the  exemption,  but  ma- 
liciously, and  with  a  purpose  unlawfully  to 
subject  the  exempt  money  to  the  payment 
of  his  debt,  by  vexing  and  harassing  the 
company,  and  to  compel  the  plaintiff,  in 
order  to  avoid  a  discharge,  to  use  the  ex- 
empt money  against  his  will  to  pay  the 
debt  The  facts  bring  the  case  clearly  with- 
in the  rule.  It  is  clearly  an  unlawful  use 
of  the  process,  and  as  clearly  an  abuse  of  it 
Appellee  seems  to  think  the  fact  tliat  the 
execution  was  valid,  and  that  what  was 
done  "was  in  excess  of  that  which  was  war- 
ranted." The  rule  of  the  authorities  is  that 
such  an  action  lies  for  an  abuse  of  process 


legally  issued.  In  Bartlett  v.  Chrlsthllf.  sc- 
pra,  it  is  said,  speaking  of  such  an  abuse  (^ 
process:  "In  brief,  it  is  the  malicious  per- 
version of  a  regularly-Issued  process  to  a^ 
compllsh  some  purpose  whereby  a  result  not 
lawfully  nor  properly  attainable  under  it  u 
secured."  That  is  precisely  what  -was  dons 
under  the  process  In  this  case.  Appellee 
makes  the  claim  that  the  exemption  was  tlie 
debtor's  personal  privilege,  which  mig^ht  be 
claimed  or  waived  at  his  option.  The  same 
would  be  true  of  the  levy  upon  the  property 
of  a  third  person.  If  he  did  not  assert  his 
rights,  his  property  might  be  sold  for  the 
debts  of  another.  But  would  the  law  permit 
It  tu  be  taken  with  the  purposes  and  motivet 
admitted  in  this  case,  without  a  remedy  for 
such  an  act?  We  think  it  Is  a  mistaken 
view  that  the  exempt  property  of  a  judg- 
ment debtor  may  rightfully  be  taken  on 
execution,  relying  on  the  exercise  of  a  per- 
sonal privilege  to  retake  or  protect  it  u 
exempt.  It  is  protected  from  interfcreno*' 
In  such  manner  both  by  the  law  and  the 
face  of  the  writ,  which  commands  the  tak 
ing  of  property  not  exempt  from  execution. 
The  rule  claimed  for  this  po-sonal  pririleg? 
would  permit  the  Judgment  creditor  to  enter 
the  home,  and  take  therefrom  provisions  and 
household  goods,  exempt,  with  the  pnrptne 
to  vex  and  harass  the  debtor  Into  the  pay- 
ment of  a  debt  or  judgment  Such  a  proceed- 
ing is  a  misuse  and  abuse  of  the  processes 
of  the  court,  and,  when  done  with  the  mo- 
tives indicated,  it  is  actionable.  No  case 
cited,  nor  that  we  have  discovered.  Is  against 
such  a  rule.  The  demurrer  to  the  petition 
should  be  overruled.    Reversed. 


MUEPHT  V.   FIRST  NAT.  BANK   OF 
CEDAR  FALLS. 

(Supreme  Court  of  Iowa.  June  1,  1885.J 
RsroBMATioN  or  Instkiimbnt— Etidbnck. 
Plaintiff  made  a  certain  pf^ment  to  de- 
fendant bank,  and  received  in  exchange  a  note 
signed  by  a  firm  composed  of  the  officers  of  the 
bank,  and  the  business  of  which  was  transacted 
in  the  bank's  office.  He  subsequently  gave  a 
check  to  hia  wife,  which  was  also  exd^nged  at 
the  bank  office  for  a  similar  note.  Plaintiff  and 
his  wife  coald  both  read  and  write,  and  had 
transacted  considerable  hnsiness  witii  banks: 
Plaintiff  retained  the  notes  for  two  years,  aad. 
upon  failure  of  the  firm^  began  suit  to  reform  the 
notes  and  change  them  into  certificates  of  deposit 
of  the  bank,  on  the  RTOund  that  he  intended  to  de- 
posit his  money  witli  the  l)ank.  Htid,  that  plain- 
tiff was  not  entitled  to  a  decree. 

Appeal  from  district  court  Black  Hawk 
county;   Fred  O'Donnell,  Judge. 

Suit  in  equity  to  reform  and  change  two 
promissory  notes  executed  by  W.  M.  Fields 
&  Bro.  so  that  on  their  face  they  will  be 
certificates  of  deposit  on  the  First  National 
Bank  of  Cedar  Falls.  There  was  a  decree 
for  the  plaintiff,  and  defendant  appeals. 

Charles  D.  Fullen  and  J.  J.  Tolerton,  for 
appellant     Burns  &  Sullivan,  for  appellee 
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ROTHROCK,  J.  The  plaintiff  Is  a  farm- 
er, and  resides  on  bis  farm  In  Grundy  county, 
14  miles  from  the  city  of  Cedar  Falls.  On 
tlie  22d  day  of  September,  1891,  he  went  to 
the  place  of  business  of  the  defendant  bank, 
and  gave  his  check  on  the  Bank  of  Relnbeck 
for  $1,025,  and  paid  $175  in  money  in  addi- 
tion, making  an  aggregate  sum  of  -  $1,200, 
for  which  he  received  a  promissory  note  for 
that  sum,  payable  one  year  from  date,  with 
Interest  at  7  per  cent,  per  annum.  The  note 
was  signed  W.  M.  Fields  &  Bro.  After- 
wards, and  while  the  said  note  was  in  his 
possession,  and  on  the  7th  day  of  July,  1892, 
he  gave  his  wife  a  check  for  $900,  which  she 
took  to  said  bank,  and  received  therefor  a 
promissory  note  for  that  amount,  payable  in 
one  year,  with  interest  at  7  per  cent.,  and 
signed  by  W.  M.  Fields  &  Bro.  On  Septem- 
ber 22d  of  the  same  year  his  wife,  in  the 
absence  of  the  plaintiff,  but  by  his  direction, 
took  the  note  for  $1,200  to  the  bank,  and  had 
the  interest  thereon  computed,  which 
amounted  to  $84,  and  paid  $10  in  money,  de- 
livered up  the  note,  and  took  a  new  one  for 
$1,300,  due  In  one  year,  with  interest  at  7 
per  cent,  and  signed  by  W.  M.  Fields  &  Bro. 
These  notes  became  due  on  the  7th  day  of 
July,  1893,  and  the  22d  day  of  September  in 
the  same  year.  The  bank  closed  its  doors 
and  suspended  business  on  the  16th  day  of 
May,  1803.  The  partnership  of  W.  M.  Fields 
&  Bro.  failed  at  about  the  same  time.  The 
firm  was  composed  of  W.  M.  Fields  and  O.  J. 
Fields,  one  being  president  and  the  other 
cashier  of  the  bank,  and  the  financial  affairs 
of  the  partnership  were  transacted  at  the 
bank.  This  equitable  action  is  for  the  pur- 
pose of  reforming  the  notes  so  that  they  will 
be  obligations  against  the  bank  the  same  as 
though  they  had  been  7  per  cent  certificates 
of  deposit  payable  by  the  bank.  The  part- 
nership and  the  bank  are  both  insolvent  and 
their  assets  are  insufficient  to  pay  their  cred- 
itors. The  record  does  not  show  what  If 
any,  per  cent  the  partnership  will  pay.  It 
appears  that  the  assets  of  the  bank  will  be 
insufficient  to  pay  the  undisputed  claims 
against  it,  even  if  the  stockholders  who  hold 
full-paid  stock  should  pay  an  amount  equal 
to  their  stock,  as  provided  by  law.  It  Is 
safe  to  say  that  the  partnership  is  even  in  a 
worse  condition.  If  it  were  not  this  suit 
would  probably  not  have  been  brought  for 
we  do  not  understand  that  it  Is  claimed  In 
Dehalf  of  plaintiff  that  both  the  bank  and  the 
partnership  are  liable  upon  these  notes. 

The  ground  upon  which  the  plaintiff  places 
his  right  to  a  decree  changing  these  notes 
into  certificates  of  deposit  of  the  bank  Is  that 
the  ofilcers,  agents,  and  employes  of  the  bank 
committed  a  fraud  upon  the  plaintiff  by  de- 
livering to  him  and  his  wife  promissory  notes 
of  the  partnership  instead  of  certificates  of 
deposit  on  the  bank,  and  by  representing 
the  said  Instruments  to  be  certificates;  and 
that  plaintiff  relied  upon  such  representa- 
tions, and  believed  them  to  be  true,  and  be- 


lieved be  bad  certificates  of  deposit,  until 
after  the  failure  of  the  bank.  It  is  not  our 
practice  to  incumber  an  opinion  of  this  court 
by  setting  out  the  testimony  of  the  witnesses 
In  detail,  especially  in  equity  cases.  We  will 
state  some  facts  which  we  think  are  estab- 
lished by  the  evidence.  The  plaintiff  can 
read  and  write,  but  is  not  a  ready  reader  of 
writhig.  His  wife  is  more  proficient  in  this 
respect  than  he  is.  We  do  not  attach  much 
importance  to  the  claim  made  in  the  petition 
that  neither  of  them  was  able  to  distinguish 
the  difference  between  a  promissory  note 
and  a  certificate  of  deposit  They  had  trans- 
acted considerable  business  with  banks  be- 
fore any  of  these  notes  were  taken.  When 
the  plaintiff  returned  home  from  the  first 
transaction  with  the  note  for  $1,200  in  bis 
possession,  it  was  read  to  him  by  his  wife. 
He  testified  on  that  subject  as  follows:  "My 
wife  read  the  note  for  me.  She  very  often 
does  such  things.  She  can  read  writing 
when  I  can't  and  she  read  the  note  to  me." 
This  occurred  on  the  22d  day  of  September, 
1891,  and  the  plaintiff  held  that  note  for  one 
year,  had  It  renewed,  took  the  other  note 
for  $900  in  July,  1892,  and  did  not  discover 
that  any  of  the  instruments  were  notes  until 
the  bank  and  the  partnership  failed,  In  May, 
1803.  It  Is  true  that  the  bushiess  of  re- 
ceiving the  money  and  talUng  the  notes  was 
transacted  at  the  counter  of  the  bank.  The 
president  and  cashier  were  not  present  at 
any  of  the  transactions.  Each  of  them  was 
represented  In  the  bank  at  the  time  by  a 
son,  and  at  one  time  another  employ^  was 
present  Both  of  the  sons  testified,  as  wit- 
nesses, tliat  no  misrepresentations  were 
made  as  to  the  character  of  the  instruments; 
that  the  plaintiff  and  his  wife  knew  they 
were  dealing  with  the  partnership.  This 
evidence  is  to  some  extent  corroborated  by 
the  undisputed  fact  that  the  bank  was  not 
paying  more  than  6  per  cent,  upon  time  de- 
posits. If  this  case  was  determined  In  the 
court  below  with  reference  to  the  number 
of  witnesses  who  tratified  on  each  side  to 
the  controversy  upon  the  question  of  fraud, 
we  think  the  decision  ought  not  to  be  sus- 
tained, because,  taking  all  the  facts  In  the 
case  into  consideration,  we  do  not  think 
there  was  a  preponderance  of  the  evidence 
in  favor  of  the  plaintiff.  It  may  be  that  the 
court  rejected  the  testimony  of  the  officers 
and  employes  of  the  bank.  We  see  no  rea- 
son for  so  doing  except  that  the  bank  and 
Fields  &  Bro.  appear  to  have  made  a  disas- 
trous and  disgraceful  failure.  But  we  do  not 
think  that  there  should  have  been  a  decree 
for  the  plaintiff  even  if  the  evidence  in  be- 
half of  the  defendant  Is  rejected.  This  Is  a 
case  for  the  reformation  of  writings  on  the 
ground  of  fraud.  In  such  case  it  is  re- 
quired that  the  evidence  to  authorize  a  ref- 
ormation must,  to  say  the  least,  be  clear 
and  satisfactory.  In  Gelpcke  v.  Blake,  16 
Iowa,  387,  it  is  said:  "When  parol  evidence 
is  admissible  for  the  puri>08e  of  showing  that 
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the  written  agreement,  on  account  of  fraud, 
accident,  or  mistake,  faQs  to  show  the  whole 
or  true  contract.  It  ia  well  settled  that  this 
fact  must  be  made  entirely  clear,  and  be  es- 
tablished by  the  most  satisfactory  proof. 
•  •  •  If  the  proofs  are  doubtful  and  un- 
satisfactory, and  the  mistake  is  not  made 
entirely  plain,  equity  will  withhold  relief 
upon  the  ground  that  the  written  paper  ought 
to  be  treated  as  a  full  and  correct  expression 
of  the  contract  until  the  contrary  is  estab- 
lished beyond  reasonable  controversy;"  cit- 
ing Story,  Eq.  Jur.  Sf  15^156.  See,  also. 
Tufts  V.  Lamed,  27  Iowa.  330;  McTucker  t. 
Taggart,  29  Iowa,  478;  Hervey  v.  Savory, 
48  Iowa,  313;  Clute  v.  Frazier,  58  Iowa,  268, 
12  N.  W.  327;  Wachendorf  v.  Lancaster,  61 
Iowa,  509,  14  N.  W.  316,  and  16  N.  W.  533; 
Dirkson  v.  Knox,  71  Iowa,  728,  30  N.  W.  49. 
We  do  not  understand  counsel  for  appellee  to 
question  the  application  of  this  doctrine  to 
the  esse  at  bar. 

It  appears  to  us  that  further  elaboration 
la  unnecessary,  more  than  to  say  that  the 
evidence  shows  that  the  money  of  the  plain- 
tiff was  not  appropriated  to  the  use  of  the 
bank.  It  did  not  at  any  time  become  port 
of  the  assets,  and  it  ought  to  require  mote 
■  evidence  than  this  record  contains  to  put 
the  plaintiff  on  an  equality  with  creditors  of 
the  bank  who  hold  Just  and  valid  claims 
against  it.  The  decree  of  the  district  court 
iB  reversed. 


LACBY  et  al.  v.  NEWCOMB. 

(Supreme  C!ourt  of  Iowa.    May  31,  1895.) 

AsBiONmiKTe  for  Crbditors— Filing  of  Claims 
— Vacatios  of  Obder  op  Disthibutiok  —  Lim- 
itations —  COMMBKCEMKNT  OP  ACTION  —  COAL 

Lease — Landlord  and  Tenant. 

1.  Where  an  assignee  for  creditors  failed  to 
flle  with  the  cUrk  of  court,  as  required  by  Code, 
t  2120,  all  thp  claims  presented  to  Him,  and  the 
order  of  distribution  did  not  include  the  daims  not 
filed,  the  assignee's  report  and  the  order  sbouid 
be  set  aside,  and  the  excluded  claimauta  be  grant- 
ed a  hearing. 

12.  The  depositing  of  a  claim  with  an  as- 
eisnel  for  creditors  within  the  time  fi.xed  by  law 
was  a  comnjonrement  of  an  action  on  the  claim 
within  Code.  §§  2017,  2018.  v/hich  provide  that  a 
landlord's  lien  shall  exist  for  one  year  only  after 
the  rent  falls  due,  and  that  the  lien  shall  be  ef- 
fected by  the  commencement  of  an  action  for  the 
rent  within  that  timeA 

3.  An  agreement  whereby  a  party  bad  the 
exclusive  right  to  mine  coal  under  certain  land 
for  20  years,  unless  the  coal  sooner  gave  out, 
and  to  use  in  connection  with  the  mine  five  acres 
of  the  surface  of  the  land  to  erect  buildings  there- 
on, and  to  build  and  operate  railroads  and  Sow 
water  thereover,  for  a  certain  royalty  per  ton  of 
coal  mined,  not  to  fall  below  a  fixed  amount  per 
year,  payable  as  rent  for  al!  the  privileges  grant- 
ed, created  the  relation  of  landloni  and  tenant, 
within  (3ode,  {  2017,  giving  a  landlord's  lien  for 
"rent." 

Appeal  from  district  court,  P<rfk  cotmty; 
C.  P.  Holmes,  Judge. 

Proceedings  to  set  aside  an  order  directing 
distribution  of  funds  by  assignee,  and  to  es- 


tablish plaintiffs'  claim  to  a.  Btat  lien  upon 
the  fund.    Reversed. 

Gatch,  Onnor  &  Weaver  and  Lacy  & 
Lacy,  for  appellants.  Earle  &  Frouty,  for 
appellee. 

KINNE,  J.  1.  Plaintiffs  and  their  assignor 
executed  leases  to  the  Mahaska  Coal  Com- 
pany upon  all  that  part  of  section  1,  in 
township  No.  76,  range  17  W.,  lying  south  of 
the  Chicago,  Rock  island  &  Pacific  Railroad 
Company,  of  date  October  16,  1889.  One  of 
these  leases  was  executed  by  plaintiffs  I.a- 
ceys,  and  the  other  by  C.  Houtis  and  wife, 
since  deceased.  Plaintiffs  are  the  owners 
of  all  rights  under  both  leases.  By  agree- 
ment the  two  cases  were  consolidated  and 
tried  together.  These  leases  are  sul)stan- 
tially  the  same,  and  are  denominated  by  all 
of  the  parties  thereto  as  leases.  These  con- 
tracts gave  to  the  lessee  the  exclusive  right 
to  enter  upon  and  mine  coal  underlying  the 
above-described  land.  By  their  terms  they 
also  granted  to  the  lessee  five  acres  of  the 
surface  of  the  ground  for  all  uses  connect- 
ed with  the  mine.  Said  lessee  also  bad  the 
right  to  n«ct  and  maintain  air  shafts,  vents, 
escapes,  and  pumps  neceqpary  to  properly 
mine  said  land;  also  to  use  and  occupy  a 
right  of  way,  not  exceeding  ten  feet  in 
width,  to  and  from  said  shafts,  vents,  es- 
capes, and  pumps,  and  the  necessary  water 
ways  to  carry  off  the  water  from  said 
pumps,  and  the  right  to  construct  such  rail- 
ways and  switch  tracks  over  said  five  acres 
as  may  be  necessary  in  operating  said  mine 
and  shipping  coal  thereCrom.  The  leases 
were  to  condnae  for  20  years,  unless  the 
coal  was  sooner  exhausted;  The  lessee 
agreed  to  pay  as  rent  or  royalty  ''in  full  for 
all  the  use  of  the  surface  of  said  land,  and 
for  all  the  privileges  above  ^eoified,  and 
for  all  coal  mined,"  6%  cents  per  ton.  It 
was  also  provided  that  the  rent  or  royalty 
provided  to  be  paid  second  parties  (or  the 
rights  thus  granted  shall  not  be  leas  than 
$200  on  the  Bontz  lease  and  $1,200  on  the 
Lacey  lease  for  each  year.  They  also  pro- 
vided that  the  coal  company  should  have  a 
right  of  way  across  the  land  from  the  Rock 
Island  Railroad  track  75  feet  in  width.  It 
was  also  provided  that  upon  default  made 
by  second  party  for  more  than  60  days  after 
notice  thereof  in  writing  given  said  second 
parties  or  its  assignee,  the  lease  should,  at 
the  election  of  first  parties,  terminate^  and 
that  upon  the  termination  of  the  lease  from 
any  cause  the  second  parties  would  give 
peaceable  possession  of  said  premises  with- 
in three  months,  but  should  have  that  time 
In  which  to  remove  its  structures  and  ma- 
chinery, by  paying  the  royalties  then  doe: 
that  If  second  parties  fall  to  surrender  said 
possession  as  above  stated  first  parties 
might  recover  possession  by  action  of  forci- 
ble entry  and  detainer.  It  was  also  pro- 
vided that  the  contract  should  not  be  as- 
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Eignable  or  transferable  ■without  the  writ- 
ten consent  of  all  the  parties  thereto.    It 
appears  that  under  said  contract  the  coal 
company  entered  upon  said  premises,  built 
their  railroad  track  and  switch,  which  occu- 
pied about  four  acres  of  the  surface  of  the 
ground.     Under  the   leases   the   coal   com- 
pany had  the  right  to  use  about  nine  acres 
of  the  surface  of  the  land  In  addition  to  the 
right  of  air  and  water  shafts,  right  of  way  to 
and  from  them,  and  the  right  to  orerflow  the 
surface  with  water,  and  to  deposit  on  the 
surface    material    taken    from    its    shafts. 
That  on  December  3,  1890,  said  coal  com- 
pany, with  plaintiffs'  consent,  leased  all  of 
its  proi)erty  to  one  M.  B.  Poster,  subject 
to  the   leases   heretofore   mentioned.     Said 
leases  also  contained  a  proTlsion  whereby 
Foster  might  purchase  the  rights  and  inter- 
est of  the  coal  company.     Said  leases  made 
provision  for  the  payment  of  the  rent  which 
woiild  be  due  plaintiffs.    Afterwards,  and  in 
December,  1890,  the  coal  company  made  an 
assignment  for  the  benefit  of  creditors  to 
the  defendant,  Newcomb,  who  qualified  as  as- 
signee during  the  same  month.  Prior  to  mak- 
ing said  assignment  the  coal  company  had 
erected  about  one-half  mile  of  railroad  track 
upon  said  leased  premises,  and  had  posses- 
sion of  said  right  of  way  covered  by  the  leas- 
es until  the  date  of  said  assignment.  They  had 
excavated   underground    roadways    through 
said  land,  drove  entries  in  the  same,  and 
laid  tracks,  and  operated  said  mine  and  land 
under   the  provision   of   said   leases.    They 
placed  upon  said  land  cars,  mules,  railroads, 
railroad    irons,    props,    and    timbers.     That 
their  personal  property  so  placed  there  was 
of  the  value  of  over  $5,000.     It  also  appears 
that  company  at  the  time  of  its  assignment 
owed  as   rent   under  said   leases   $1,090.89, 
with  Interest  thereon.     The  assignee  notified 
plaintiffs  of  the  assignment,  and  they.   In 
January,  1891,  and  within  the  time  provided 
by  law,  made  out  their  claim  for  the  above 
ninount  In  proper  form,   claiming  the  sum 
due   as  rent  under  the  leases.     It  appears 
that  the  assignee  received  the  claim  on  Jan- 
nary  10,  1891,  and  placed  It  among  his  pa- 
pers, but  for  some  reason  (It  would  appear, 
from  neglect  of  his  duty)  failed  to  mark  the 
same  "Filed,"  or  to  enter  it  upon  his  books, 
or  to  report  It  as  a  claim  against  the  coal 
company.     There  hi  no  pretense  that  plain- 
tiffs' claim  has  been  paid.     It  appears  also 
that  the  leases  from  plaintiffs  and  their  as- 
Kijniees  to  the  coal  company  were  especially 
valuable  to  the  latter,  as  they  afforded  said 
company  the  means  of  reaching  and  mining 
coal  tinder  its  own  land.     February  18,  1893, 
plaintiffs  filed  an  amendment  to  tliofr  claim, 
in  which  they  set  forth  the  appointment  of 
Mewcomb  as  assignee;  the  fact  that  on  De- 
cember 15,  1890,  he  notified  plaintllTs  to  file 
their  claim;  that  they  did  so  on  January  10, 
■i.sni;   that  on  May  2,   1891,   said  assignee 
filed  a  schedule  of  all  claims  that  had  been 
filed  against  said  company;  that  by  mistake 
v.63N.M'.no.7 — 15 


or  oversight  the  claim  of  plaintiffs  was  not 
Included  therein;  that  February  15,  1893, 
said  assignee  filed  a  report,  showing  that  be 
had  on  hand  for  distribution  the  sum  of 
$5,252.14;  and  that  said  distribution  was 
made  without  notice  to  plaintiffs,  and  their 
claims  were  not  included  in  his  report  as 
claims  against  said  estate,  and  not  passed 
upon  by  the  court  It  also  appears  that 
two  or  three  times  after  sending  their  claims 
to  the  assignee  plaintiffs  wrote  him  about 
the  same,  but  only  once  received  an  answer, 
and  that  to  the  effect  that  the  claim  had 
been  filed;  that  they  had* no  knowledge  or 
notice  at  the  hearing  at  the  time  the  order 
was  made  distributing  the  assets  of  the  es- 
tate, and  as  soon  as  they  learned  of  said  or- 
der they  filed  a  motion  to  set  aside  and 
modify  It,  and  for  the  allowance  of  their 
claim,  and  asked  an  order  for  Its  payment 
as  a  preferred  claim  for  a  landlord's  lien  on 
the  fund.  Notice  of  tlie  hearing  for  an  or- 
der of  distribution  was  duly  published. 
Under  the  order  thus  made  the  defendant 
the  Valley  National  Bank  and  M.  B.  Foster 
became  entitled  either  directly  or  by  an  as- 
signment to  all  of  the  funds  except  $235.04, 
which  was  ordered  paid  into  court  pending 
a  determination  as  to  who  was  entitled  to 
it.  To  the  granting  of  the  motion  and  al- 
lowance of  the  claim  the  Valley  National 
Bank  filed  objections,  because  the  court,  on 
April  14,  1893,  had  adjudicated  all  matters 
pertaining  to  the  distribution  of  the  fund 
upon  proper  notice;  that  plaintiffs'  claim 
had  not  been  filed  with  the  assignee,  and 
that  they  did  not  file  such  a  claim  claiming 
a  landlord's  lien;  that,  if  plaintiffs  had  such 
a  lien,  it  is  barred  by  the  statute  of  limita- 
tions; that  plaintiffs  have  no  lien  upon  the 
property.  Evidence  was  taken,  which  dis- 
closed the  facts  heretofore  set  out,  ond  the 
court  held  that  the  contracts  were  for  the 
sale  of  coal  on  lands  therein  described,  and 
that  the  relation  of  landlord  and  tenant  did 
not  exist;  that  plaintiffs  had  no  Hen  upon 
the  property,  and  were  not  entitled  to  be 
paid  out  of  the  proceeds  of  the  sale  of  the 
property,  and  not  entitled  to  a  landlord's 
Hen;  and  a  decree  was  entered  accordingly. 
From  this  ruling  and  decree  plaintiffs  ap- 
peal. The  Valley  National  Bank  is  now  the 
only  defendant  contesting  plaintiffs'  claim. 
2.  Conceding  that  appellants  were  legally 
entitled  to  a  landlord's  lien  (a  question  which 
is  hereafter  discussed),  are  they  entitled  to 
have  the  report  of  the  assignee  opened,  and 
to  be  heard,  and  to  a  modlQcatlon  of  the  or- 
der? Our  statute  provides  that  an  assljrnee 
for  creditors  shall  give  notice  of  the  assign- 
ment, and  mall  to  each  creditor  a  notice  to 
'present"  his  claim  "under  oath  to  him  with- 
in three  months  thereafter."  Code,  {  2110. 
It  Is  his  duty,  at  the  expiration  of  three 
months  from  the  time  of  first  publishing  no- 
tice, to  report  and  file  with  the  clerk  of  the 
court  "a  true  and  full  list,  under  oath,  of  nil 
such  creditors  of  the  assignor  as  shall  have 
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claimed  to  be  such,  with  a  statement  of  tbelr 
claiius,"  etc.  M.  {  2120.  Within  tliree  months 
thereafter  any  person  Interested  may  appear 
and  file  with  said  clerk  exceptions  to  the 
claim  or  demand  of  any  creditor,  when,  after 
notice,  a  hearing  Is  to  be  had.  Id.  {  2121. 
If  no  exceptions  are  filed,  the  court  Is,  from 
time  to  time,  to  order  the  assignee  to  make 
dividends.  Id.  (  2122.  By  secUon  2123  the 
assignee  is  at  all  times  subject  to  the  orders 
of  the  court  It  Is  certain  that  the  assignee  did 
not  comply  with  the  positive  requirements  of 
the  statute.  He  never  filed  plalutUCs'  claim. 
He  did  not  file  With  the  clerk  the  fall  and 
true  list  of  creditors,  as  the  statute  requires. 
And  in  other  respects  the  assignee  was  der- 
elict In  his  duty.  Had  he  complied  with  the 
law,  plaintiffs' claim  would  have  been  report- 
ed with  those  of  other  creditors.  The  orig- 
inal claim  showed  on  its  face  tliat  it  was 
made  for  rent  due  under  a  claimed  lease. 
It  is  fab:  to  presume  that,  had  the  assignee 
complied  with  the  law,  the  Valley  National 
Bank  would  have  taken  exceptions  to  the 
claim  then,  as  it  does  now.  Notice  would 
then  have  required  to  have  been  given  plain- 
tiffs, and  the  question  of  the  priority  of  their 
claim  determined.  The  failure  of  an  ofiicer 
of  the  court  (the  assignee)  to  do  his  duty 
should  not  be  permitted  to  prejudice  what- 
ever rights  the  plaintiffs  may  have.  We 
thluk  the  report  and  order  made  thereon,  so 
far  as  these  plaintiffs  are  concerned,  should 
be  set  aside,  to  the  end  tliat  they  may  have 
a  hearing  and  determination  of  their  claim. 

:t.  It  is  said,  however,  that  the  claim  is 
barred,  so  far  as  a  lien  is  concerned.  True 
it  is  that  under  our  statute  a  landlord's  lien 
exists  "for  the  period  of  one  year  after  a 
year's  rent  or  the  rent  of  any  shorter  pe- 
riod claimed  falls  due."  Code,  i  2017.  So 
the  lien  is  "effected  by  the  commencement 
of  an  action  within  the  period  above  describ-* 
eil  for  the  rent  alone."  Id.  §  2018.  If  it  be 
true  that  plaintiffs  could  have  instituted  a 
suit  by  attachment  to  secure  the  sum  due 
them,  still  they  were  not  bound  so  to  do. 
They  had  a  right  to  ask  relief  as  they  did, 
under  the  assignment,  by  seeking  to  have 
their  debt  satistled  out  of  the  property,  or  its 
proceeds  held  by  the  assignee.  In  view  of 
this  fact,  when  was  this  action  commenced, 
so  far  as  the  running  of  the  statute  of  limita- 
tions was  concerned?  In  such  cases  the  land- 
lord's lien  attaches  to  the  property  of  the 
tenant  used  on  the  premises,  and  it  la  not 
defeated  b.v  the  conversion  of  the  property 
into  money  by  the  assignee.  Gilt)ert  v. 
Greenbaum.  56  Iowa.  214.  9  N.  W.  182.  In- 
asmuch as  by  the  statute  heretofore  referred 
to  the  court  is  Invested  with  full  itower  to 
adjudicate  questions  of  priority  between  the 
several  claimants  for  the  fund  In  its  cus- 
tody or  control  in  such  cases,  after  such 
claims  are  filed  and  reported,  it  seems  clear 
tliat  the  depositing  the  claim  with  the  as- 
signee as  required  by  the  statute  is  sufficient 
to  arrest  the  running  of  the  statute  of  Umita- 


tiona.    In  re  Gayer,  66  Iowa,  585,  29  N.  W. 
826;  Perry  v.  Murray,  55  Iowa,  410,  7  N.  W.  45, 
680;   Wilson  v.  McElroy,  83  Iowa.  593,  50  N. 
W.  65.   In  the  latter  case  it  Is  held  that  "the 
filing  of  the  claim  was  the  beginning  of  pro- 
ceedings for  its  allowance."    True,  that  was 
a  claim  against  an  estate,  ^ence  we  hare  a 
proceeding  where,  when  the  claim  was  depos- 
ited with  the  assignee,  the  parties  were  in 
court    In  law  they  were  asserting  the  valid- 
ity of  their  claim,  and  a  right  to  have  it  al- 
lowed.   The  property,  being  in  the  hands  or 
possession  of  the  assignee,  was  In  the  posses- 
sion of  the  court  itself.    Having  deposited 
their  claim  with  the  assignee  as  the  law  di- 
rects, plaintiffs  liad  put  themselves  in  the  at- 
titude of  asserting  their  right  to  the  sum 
claimed,  as  fully  as  though  they  had  institut- 
ed suit  thereon  in  the  usual  way.    We  con- 
clude that  depositing  the  claim  in  such  cases 
with  the  assignee,  within  the  time  fixed  by 
law.  Is  the  commencement  of  an  action  un- 
der the  statute,  for  all  purposes  touchli^' the 
running  of  the  statute  of  liraitationsy  By 
depositing  the  claim  with  the  assignee,  j^iain- 
tiffs  waived  no  right  which  they  may  have 
possessed  to  have  it  established  as  a  prior 
lien.    Nurse  v.  Satterlee,  81  Iowa,  4&i.  4U  N. 
W.  1102.   Therefore  the  claim  is  not  barred. 
4.  We  come  now  to  a  consideration  of  the 
main  question  in  this  case,  and  that  is  as  to 
wbethtt  the  contracts  relied  upon  wei-e  leases 
in  fact  and  whether  the  relation  of  landlord 
and  tenant  existed,  so  that  plaintiffs   may 
avail  themselves  of  the  lien  given  by  law  to 
landlords.    This  question  has  never  been  de- 
cided in  this  state.    We  have  fully  set  forth 
the  character  and  material  provision  of  the 
contracts  relied  upon  by  plaintiffs  as  estab- 
lishing the  relation  of  landlord  and  teuanL 
From  them  it  will  be  seen  that  the  parties 
thereto  undertook  to  create  such  relations  in 
the  mining  and  canying  away  of  coal.   Now. 
our  statute   allows  a  landlord  a   Uen     for 
"rent"    Code,  {  2017.    Rent  has  been  defined 
to  be  "a  certain  profit  issuing  yearly  oat  o( 
lands  and  tenements."    12  Am.  A  Eng.  Enc 
Law,  p.  730.    "Rent  is  a  compensation  for  the 
use  of  lands  demised,  and  is  treated  as  a 
profit  issuing  out  of  the  land  and  tenements 
corporeal."   2  Woods,  Landl.  &  Tea.  f  44-\ 
"X  royalty  payable  upon  the  stone  or  ore 
taken  from  the  land,  er  upon  brick  made  from 
the  earth  thereon,  is  held  to  be  a  rent  tbat 
may  be  distrained  for,  although  the  soil  is 
gradually  exhausted,  and  the  royalty  is  not 
paid  out  of  the  renewing  produce  of  the  Uuid." 
Id.    "Rent  may  be  in  the  form  of  royalty." 
Gear,    LandL    &  Ten.   g   73.    Anything    o^r- 
poreal  or  incorporeal  may  be  demised,  includ- 
ing rights  of  way,  timber,  turpentine  trees. 
water   rights,   mining  rights.    Id.   (   3.     We 
have  held  rent  to  be  a  "certain  profit  eltber 
in  money,  provision,  chattels,  or  labor  issu- 
ing out  of  lands  and  tenements.  In  retribu- 
tion or  return  for  their  use."    Merrit  ▼.  Fis,.- 
er,  19  Iowa,  357.    Now,  were  the  instrament; 
under  which  plaintiffs  claim  leases?    In  fura 
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tbere  la  no  qtieatioii  that  they  were,  bat  were 
they  such  In  view  of  the  law?   A  lease  "is 
a  contract  by  which  one  person  divests  him- 
self of,  and  another  takes  the  possession  of, 
lands  or  chattels  for  a  term,  whether  long 
or  short"   Woods,  Landl.  &  Ten.  i  203.    "A 
lease,  at  the  common  law,  Is  a  grant  of  as- 
surance of  a  present  or  future  Interest  for 
life,  or  for  years,  or  at  will,  In  lands  or  other 
property  of  a  demisable  nature,  a  reversion 
being  left  In  the  party  from  whom  the  grant 
or  assurance  proceeds."    Piatt,   Leas.   1.    "A 
lease  Is  a  species  of  contract  for  the  posses- 
sion and  profits  of  lands   and   tenements, 
either  for  life,  or  a  certain  number  of  years, 
or  during  the  pleasure  of  the  partlea"    12 
Am.  &  Eng.  Enc.  Law,  p.  976.    "No  particu- 
lar form  of  expression  or  technical  words  are 
necessary  to  constitute  a  lease,  but,  whatever 
expressions  explain  the  lntentl<Hi  of  the  par- 
ties to  be  that  one  shall  divest  himself  of  the 
possession  of  his  property  and  the  other  shall 
take  it  for  a  certain  space  of  time  are  suf- 
ficient, and  will  amount  to  a  lease  for  years, 
as  effectually  as  If  the  most  proper  and  per- 
manent form  of  words  had  been  made  use  of 
for  that  purjxjse."    Id.  p.  977.    It  seems  reason- 
ably clear  from  the  above  definitions  that  the 
Instruments  under  which  plaintiffs  dalmwero 
leases,  and  the  sum  claimed  was  rent.    Simi- 
lar contracts  to  those  In  the  case  at  bar  hav» 
often   be^i  before   this   court   and    always 
treated  as  being  leases.    Peters  v.  Phillpps, 
(33  Iowa,  551, 19  N.  W.  062;    Flynn  v.  Mining 
Co.,  72  Iowa,  738,  32  N.  W.  471;   Mickle  v. 
Douglas,  76  Iowa,  78,  39  N.  W.  198.    It  la 
tme  that  In  these  ca;BeB  the  same  questions 
were  not  Involved  as  in  the  case  at  bar. 
It  is  contended  by  appellees  that  these  con- 
tracts simply  provided  for  the  sale  of   the 
coal,  and  were  not  leases.    We  cannot  con- 
cur in  that  view.    It  is  said  in  Haywood  v. 
Fulmer  (Ind.  Sup.)  32  N.  E.  574:   "A  lease 
may  not  only  confer  upon  the  lessee  the  right 
to  the  occupancy  of  the-  leased  premises,  eith- 
er generally  for  the  time  limited,  or  for  some 
specific  purpose,  or  In  some  specific  manner, 
or  the  right  to  occupy  and  cultivate  and  to 
remove  the  products  of  cultivation,  but  It 
may  confer  upon  him  the  power  to  occupy 
(>nd  remove  a  portion  of  that  which  consti- 
tutes the  land  Itself.   Familiar  and  common 
examples  of  such  leases  are  those  authorizing 
the  lessee  to  quarry  and  remove  stone,  to  open 
mines  and  remove  ores,    minerals,   mineral 
coal,  etc.,  or  to  sink  wells  for  procuring  pe- 
troleum and  natural  gas.    The  power  to  exe- 
cute leases  for  such  purposes,  and  the  fact 
tbat  the  Instrummt  by  which  such  Intwest  in 
land  is  granted  may  be  In  all  essential  par- 
ticulaiB    a   lease,    will    not    be   questioned. 
•    •    •    Manifestly  there  can  be  no  valid  rea- 
son why  a  lease  may  not  confer  upon  the 
lessee  the  right  to  remove  a  portion  of  the 
soil  or  of  sand  and  gravel  found  upon  the 
surface  of  the  land  leased,  as  well  as  to  re- 
move stone  or  iron  ore  or  mineral  coal  found 
dtber  upon  the  sujrface  or  beneath  it"    In 


PeodlU  T.  Maas  (Mich.)  66  N.  W.  697,  a 
question  arose  under  a  mining  lease  containing 
some  provisions  in  common  with  those  in  the 
case  at  bar,  between  the  lessor  and  the  holders 
of  a  chattel  mortgage  upon  certain  personal 
property,  which  the  lessor  claimed  a  lien 
upon,  and  wherein  the  parties  had  stipuhited 
that  the  property  upon  which  the  lien  was 
claimed  should  become  a  part  of  the  realty. 
It  was  held  that  the  claim  for  unpaid  rent 
was  a  lien  thereon  prior  to  the  mortgage. 
It  has  been  held  that  where  a  party  leased 
land  for  the  purpose  of  running  a  brick  yard, 
and  sold  and  carried  away  'the  same,  the  re- 
lation of  landlord  and  tenant  was  created, 
and  that  royalty  per  thousand  on  bricks  made 
from  clay  is  a  rent  for  which  distraint  will 
lie.  So  it  is  held  that  the  right  to  take  marl 
and  clay  for  brick  at  a  royalty  and  rent  is 
a  lease,  and  distress  will  He.  In  McElwaine 
V.  Brown  (Pa.  Sup.)  11  Atl.  453,  the  right  to 
prosecute  the  work  of  finding  and  producing 
oil.  and  minerals.  Including  the  erection  of  ma- 
chinery and  the  building  of  roads,  is  a  lease. 
In  Qllmore  T.  Iron  C!o.,  22  Hun,  891,  it  Is 
held  that  the  right  to  mine  ore  at  a  certain 
price  per  ton  is  a  lease.  In  Raynolds  v. 
Hanna,  6G  Fed.  790,  it  was  held  that  no  tech- 
nical form  of  words  was  necessary  to  create 
a  lease,  and  that  it  was  not  material  that  the 
rent  to  be  paid  on  the  lease  was  called  "roy- 
alty," which  was  perhaps  the  most  appro- 
priate word,  where  rental  was  based  upon 
the  quantity  of  coal  or  other  mineral  to  be 
taken  from  the  mine.  It  has  been  held  that 
an  agreement  between  the  owner  of  a  stone 
quarry  and  another  person  that  the  latter 
should  work  the  quarry  and  sell  the  stone 
and  pay  one-fifth  of  the  proceeds  to  the  own- 
er creates  the  relation  of  landlord  and  ten- 
ant Barry  v.  Smith  (C!o.  Ct.)  23  N.  T.  Supp. 
129.  The  following  cases  may  also  be  re- 
ferred to  as  throwing  some  light  upon  this 
question:  Crane  v.  Patton  (Ark.)  21  S.  W. 
466;  Coal  Co.  v.  Peers  (111.)  37  N.  B.  938. 
We  are  referred  to  several  cases,  chiefly  de- 
cided by  the  supreme  court  of  Pennsylvania, 
where  it  Is  claimed  It  is  decided  tbat  such 
contracts  as  those  at  bar  are  held  not  to  be 
leases.  Among  these  are  the  following: 
Hope's  Appeal  (Pa.  Sup.)  3  Atl.  23;  KIngsley 
V.  Iron  Co.  (Pa.  Sup.)  23  Atl.  250;  In  re  Laz- 
arus' Estate,  Id.  372.  In  none  of  these  cases 
are  the  facts  like  those  in  the  case  at  bar.  It 
does  not  appear  in  any  of  them  that  the  lessee 
acquired  any  Interest  whatever  in  any  por- 
tion of  the  surface  of  the  ground.  It  may  be 
conceded  that  the  terms  of  the  leases  in  con- 
troversy were  such  as  that  the  lessee,  on  min- 
ing the  coal,  became  the  owner  of  it.  Never- 
theless, as  to  such  lands,  the  contracts  were 
for  the  use  of  the  land  for  a  purpose  for 
which  It  was  valuable.  They  involved  the 
right  to  use  the  land  under  the  surface,  to 
mine  coei,  to  build  and  operate  railroads,  to 
make  entries  extending  to  the  coal  compa- 
ny's lands.  As  to  the  surface,  the  contracts 
granted  the  right  to  use  several  acres   of 
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ground  to  erect  buildings,  bnfld  and  operate 
railroads,  to  flow  water  from  tlie  mine  over 
the  surface  of  lands,  and  other  valuable  sur- 
fhce  rights.  The  rights  granted  as  to  the 
surface  and  below  the  surface  are  not  sepa- 
rate, but  go  together. 

It  seems  to  us  these  contracts  must  be  held 
to  be  leases  creating  the  relation  of  landlord' 
and  tenant  They  confer  present  rights;  they 
are  assignable;  they  are  for  a  fixed  polod; 
they  provide  for  an  annual  rental  independ- 
ent of  the  mining  of  coal;  the  right  to  mine 
the  coal  is  exclusive  in  the  lessees  for  the 
period  fixed  in  the  lease;  the  rent  or  royalty 
l8  by  express  terms  payable  for  all  use  of 
the  surface  of  the  land,  as  well  as  for  other 
privileges  specified,  and  for  coal  mined.  In 
principle,  the  rights  granted  are  not  different 
from  those  where  one  leases  a  stone  quarry 
or  sand  bed  or  the  like.  The  fact  that  in  the 
one  case  the  article  taken  is  on  or  near  the 
surface  and  in  the  other  it  is  beneath  the  sur- 
face is  no  reason  why  in  the  one  case  prlyi- 
leges  granted  to  take  and  carry  away  stone 
or  sand  should  be  held  to  be  leases  and  in 
the  other  the  right  to  mine  and  carry  away 
the  coal  and  the  valuable  surface  rights  grant- 
ed should  be  held  to  constitute  a  sale  of  the 
coal  merely.  In  either  case  the  sum  stipu- 
lated to  be  paid,  whether  it  be  called  "rent" 
or  "royalty,"  is  a  profit  Issuing  out  of  the  use 
granted,  even  more  so  than  it  would  be  to 
use  the  land  for  agricultural  purposes.  In 
the  latter  case  no  perceptible  quantity  of  the 
soil  is  taken,  though  the  product  Is  produced 
at  the  expense  of  utilizing  the  strength  of 
the  soil.  In  the  former  case  a  portion  of  the 
granted  property  is  itself  taken.  This  is  in 
accord  with  the  character  of  the  grant,  the 
use  of  the  thing  granted.  The  sum  agreed 
to  be  paid  is  for  the  use  of  the  land,  upon 
and  under  the  surface;  and  such  use  In- 
volves the  taking  away  of  the  coal.  This 
construction  of  these  contracts  is  In  harmony 
with  their  provisions,  and  In  accord  with 
usage  touching  such  property;  nor  Is  it  in 
contravention  of  the  provision  of  the  statute. 
We  think  the  relation  of  landlord  and  tenant 
existed. 

5.  The  motion  of  the  appellee  is  not  well 
taken,  and  must  be  overruled.  We  have  con- 
sidered all  questions  which  we  regard  as  ma- 
terial, and  hold  that  the  district  court  erred 
in  Its  ruling.    Reversed. 


CARPENTER  et  al.  ▼.  INDEPENDENT 

DISTRICT  NO.  6  OF  COLUMBIA. 

TP.,  TAMA  COUNTY,  et  aL 

(Supreme  Court  of  Iowa.     May  31,  1895.) 

SCHOOLHOUSSS— LOOATIOX— DeCISIOX  OP  SCPEKJS- 
TBKDBNT  Of  PCBLIO  ISSTRUCTION. 

1.  Under  Code,  i  1724,  providing  that  the 
board  of  school  directors  shall  fix  the  site  of  each 
gchoolhouae,  taking  iii'o  consideration  the  geo- 
graphical position,  and  the  convenience  of  the 
pt'onlc,  o£  earli  iwrtion  of  tlie  subdistrict,  the  con- 
tTolliug  consideration  is  not  the  wishes  of  a  ma- 


jority of  the  le^al  voters,  bat  flie  geogtaph-al 
pasition;  the  welfare  of  the  people,  not  voters,  or 
who  are  at  inconvenieDt  distance  fiam  pntpaee-i 
site,  are  not  to  be  Ignored. 

2.  The  decision  of  the  superintendent  of  piS 
lie  instraction  on  appeal  being  final  <Code,  I 
1835).  the  school  directors  cannot,  after  lie  bjt 
affirmed  their  location  of  a  schoolhouae.  make  : 
relocation  of  it  on  grounds  which  existed  at  tL( 
time  of  their  decision. 

Appeal  from  district  court,  Tama  count;: 
J.  R.  Caldwell,  Judge. 

Action  of  mandamus  to  compd  the  rdota- 
tlou  of  a  schoolbouse  site.  A  demurrer  ti 
the  answer  was  filed  but  overruled,  the  plahi- 
tiffs  elected  to  stand  on  their  demurrer,  an : 
Judgment  was  rendered  In  favor  of  the  dt- 
fendants.    The  plaintiffs  appeal.    ReTersed. 

W.  H.  StiTMS  and  O.  H.  Mills,  for  apiK^l- 
lants.   G.  B.  Bradiriiaw,  for  aprellees. 

ROBINSON,  3.  The  defendants  are  t'j> 
Independent  district  No.  5,  in  Columbia  towD- 
ship,  in  Tama  connty,  Iowa,  and  three  per- 
sona who  are  daly  acting  as  Its  dlreeton. 
The  plaintlfFs  are  resident  taxpayov  of  the 
district,  and  patrons  of  its  schooL  Ttie  facj 
set  out  in  the  pleadings  and  admitted  \>r 
the  demurrer  are  substandally  as  follows: 
In  March,  1891,  the  plaintiffs  presented  to 
the  board  of  directors  of  the  distifct  a  peti- 
tion asking  that  the  site  of  the  schooUionse 
be  changed  to  a  point  designated  as  "at 
the  center  of  the  original  district,"  and  the 
petition  was,  in  effect,  granted  on  tbe  lOri 
day  of  August,  1891.  An  appeal  from  tbe 
order  was  taken  to  tbe  connty  Buperlnteni:- 
ent,  who,  after  a  full  hearing  of  the  casr. 
reversed  tbe  action  of  tbe  board.  An  appeal 
was  taken  from  this  decision  to  tbe  aaperit 
tendent  of  public  instruction,  and  was  tieard 
by  htm.  all  the  parties  appearing.  On  the 
29th  of  February,  1892,  he  rendered  a  Ai- 
cision  reversing  that  of  the  county  soperin- 
tendent,  and  affirming  that  of  tbe  board  of 
directors  in  relocating  the  scboolboiise  site. 
In  June,  1892,  the  plaintiffs  served  npon  the 
defendants  a  request  in  writing  that  the.T 
carry  into  effect  the  decision  of  the  superin- 
tendent of  public  Instruction,  but  tliey-  refus- 
ed to  do  so.  Tbe  ground  of  their  refusal  is 
that,  on  the  2lBt  day  of  March,  1892,  tt« 
board  of  directors  took  action,  shown  by  a 
copy  of  Its  proceedings,  as  foUows:  "H.  D 
Cory  presented  the  following  resoIutioB: 
'Wherea.s,  that  at  a  spe<dal  meeting  of  tht 
school  board  of  No.  5,  Columbia,  held  Angns 
10,  1891,  it  was  voted  to  remove  the  school- 
house  of  said  independent  district  from  tbe 
present  location  to  a  new  site,  not  thea  de- 
termined; and  whereas,  such  removal  wsi 
against  the  express  wishes  of  a  majority  of 
the  legal  voters  and  the  best  Interest  of  t 
majority  of  the  patrons  of  said  indepaideot 
district:  Therefore  be  It  resolved,  that  said 
action  be  reconsidered,  and  that  the  preseat 
board  of  directors  relocate  said  schoolhowt 
at  its  present  site.  X^^  (^i7  and  Smitti: 
Kay,  — •  ."*   The  appellants  claim   ttei 
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the  decision  of  the  snperlntendent  of  public 
instruction  wrb  final,  while  the  appellees 
claim  that,  as  he  merely  affirmed  the  decision 
of  the  board  of  directors,  that  body  had  the 
discretionary  power  to  change  or  rescind 
Its  action,  and  that  its  rescission  cannot  be 
reviewed  ezceptins  by  appeal  to  the  county 
superintendent,  and  that  no  abuse  of  the 
discretion  lodged  in  the  board  la  shown. 

Section    1724    of    the   Code  refers  to  the 
powers  of  boards  of  directors,  and  contains 
the  following:   "Tbey  shall  fix  the  site  for 
each  school  house,  taking  into  consideration 
the  geographical  position,  and   convenience 
of  the  pet^le  of  each  portion  of  the  sub- 
district   •    •    •   ."   This  has  been  held  to 
anthorlze  the  board  .to  change  the  site  of  a 
schoolhouse  wblch  has  been  fixed.    Vance  v. 
District  Tp.  of  Wilton,  23  Iowa,  408.    The 
theory  of  the  resolution  adopted  by  the  board 
appears  to  have  been  that,  in  fixing  a  school- 
house   site.    It  should   be  governed   by  the 
wishes  of  a  majority  of  the  legal  voters  and 
best  Interests  of  a  majority  of  the  patrons  of 
the  school.    But  this  Is  not  absolutely  truft 
The  controlling  considerations  are  the  geo- 
graphical   position    of   the   existing   site,    If 
one  has  been  fixed,  and  of  the  pioposed  site, 
and  the  convenience  of  the  people  of  each 
portion  of  the  snbdlstrict.    The  welfare  of 
some  of  the  people  who  are  not  voters,  or 
who  are  at  an  inconvenient  distance  from 
the  proposed  site,  cannot  be  Ignored  because 
the  wishes  of  a  majority  of  the  voters  will 
be  met,  or  the  best  interests  of  a  majority  of 
tbe  patrons  of  the  school  will  be  promoted, 
by  BO  doing.    It  is  true  that  the  manage- 
ment of  the  affairs  of  a  school  district  is 
not   governed  by  Inflexible   rules,    and   that 
much  is  left  to  the  discretion  of  the  board  of 
directora     Bightower  v.  Overhaulser,  65  Iowa, 
350,  21  N.  W.  671.    But  it  is  not  true,  when 
the  decision  of  the  board  has  been  affirmed 
on  appeal  to  tbe  superintendent  of  public  In- 
struction, that  the  board  may  reconsider  and 
alter  its  decision  at  pleasure.    When  an  ap- 
peal has  been  taken  to  the  superintendent  of 
public  Instruction,  his  decision  is  final.    Code, 
8   1835.    It  is  an  adjudication  for  which  the 
statute  pi-ovides,  and  Is  Intended  to  settle  the 
matters  in  controversy  between  the  parties 
to  the  appeal.    To  permit  tbe  board  of  direct- 
ors to  evade    the    decision  by  taking  new 
action  on  tbe  same  matters,  under  conditions 
not  changed  in  any  material  respect,  would 
be   to  nullify  the  right  of  appeal   in   mauy 
cases  by  depriving  the  successful  pai-ty  of 
Its  benefits.    In  Atkinson  v.  Hutchinson,  68 
Iowa,  161,  26  N.  W.  54,  the  board  of  direct- 
ors   of   a    school    district  bad  changed  the 
schoolhouse  site,    and    removed   the   school- 
bouse.    An  appeal  from  the  order  of  reloca- 
tion  and  removal  was  taken  to  the  county 
superintendent,  who  reversed  the  action  of  tbe 
board,  and  his  decldon  was  affirmed  on  appeal 
to  tbe  state  superintendent.    An  action  was 
brought  to  compel  the  directors  to  remove  the 
Bcboolhouse  ba<^  to  Its  original  site.   As  a 


defense  to  tbe  action,  tbe  directors  pleaded 
that,  prior  to  the  decision  of  the  state  super- 
intendent, the  boundaries  of  the  district  were 
materially  changed;  that  a  public  road  had 
been  opened  whereby  the  plaintiffs  had  ac- 
cess to  another  schoolhouse  less  than  V/i 
miles  distant;  tliat  the  number  of  childroi 
in  the  territory  contiguous  to  the  new  site 
had  increased;  that  it  became  the  duty  of  tbe 
board,  by  reason  of  the  facts  stated,  to  re- 
establish the  sclioolhouse  upon  the  new  site, 
and  that  an  order  to  that  effect  had  been 
made  by  the  board.  A  demurrer  to  the  por- 
tion of  the  answer  we  have  set  out  was  held 
by  this  court  to  have  been  properly  sustained. 
It  was  also  held  that  the  hearing  by  the 
state  superintendent  should  be  regarded  as 
a  hearing  de  novo,  and  that  the  changes  al- 
leged In  the  answer  should  have  been  shown 
to  him.  As  they  were  not  ao  shown,  the  new 
order  of  the  directors  based  upon  them  did 
not  constitute  a  defense  to  the  action.  It  is 
true  the  action  (Hf  tbe  board  In  that  case  was 
reversed  on  appeal,  while  In  this  case  It  wab 
affirmed,  but  we  do  not  think  ttiat  is  ma- 
terial. The  adjudication  on  appeal  would  be 
as  binding  In  one  case  as  in  the  other.  We 
are  of  the  opinion  that  the  decision  in  that 
case  is  controlling  In  this.  See,  also,  Newby 
V.  Free,  72  Iowa,  379,  34  N.  W.  168.  The 
answer  of  the  defendants  In  this  case  does 
not  show  any  change  In  the  conditions  which 
Should  control  in  the  fixing  of  schoolhouse 
sites  after  the  action  of  August  10,  1891,  was 
taken.  The  language  of  the  resolution  adopt- 
ed by  the  board  indicates  that  the  grounds 
upon  which  the  board  acted  In  March,  1802, 
existed  vrhen  the  action  was  taken  In  August, 
1891,  and,  if  they  did,  they  should  have  been 
shown  to  the  state  superintendent,  and  could 
not  'be  made  the  basis  of  an  action  by  the 
board  after  he  had  rendered  bis  decision. 
We  conclude  that  the  demurrer  was  im- 
properly sustained,  and  the  Judgment  of  the 
district  court  is  reversed. 


SUTZIN  V.  CHICAGO,  M.  &  ST.  P.  RT.  CO. 

(Supreme  Court  of  Iowa.     May  31,  1895.) 

Action  aoai.sst  Railroad  Ck>MPA!)T — Injurt  to 

Fkusoh  OS  Bridge  Track— Evidence— 

Contributory  Meouobkce. 

1.  Two  tracks  crossed  a  high  bridge,  which, 
with  its  approaches,  was  400  feet  long.  The  en- 
tire apace  on  the  bridge  between  two  trains  cross- 
ing at  the  same  time  did  not  exceed  3  feet. 
There  was  a  plank  walk  12  inches  wide  between 
the  ends  of  the  ties  in  the  center  span.  A  girl 
aged  12  and  a  Ixiy  aged  11,  crossing  on  the  south 
tracit,  when  near  the  center  of  the  bridge,  saw  a 
train  approaching  on  the  nortli  track,  and.  immi'- 
diately  after,  one  on  the  south  track,  whereupon 
they  ran,— the  prl  taking  the  south  track,  an» 
the  boy  the  piank  walk.  Th«-e  was  no  attempt 
made  to  stop  the  north  train,  which  passed  the 

firl.  The  south  train  ran  her  down,  and  threw 
er  under  the  north  train,  where  she  was  Inllea. 
Held,  that  the  jury  was  justified  in  finding  that 
if  Uie  engineer  of  the  north  train  had  stopped  hia 
train  the  accident  would  have  been  averted. 

2.  The  negligence  of  the  deceased  in  going 
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upon  the  bridge  was  no  defense.  If  defendant  a  en- 
gineer of  each  train  waa  neglifjent  in  failing  to 
stop  after  he  discovered  tlie  cliildren  in  a  danger- 
ous position  on  the  track. 

3.  Where  the  engineer  of  a  train  saw  diil- 
dren  ahead,  in  a  dangerous  position,  on  a  rail- 
way bridge  having  two  tracks,  knew  that  anothn 
train  was  close  behind  on  the  other  track,  and 
that  the  place  to  stand  on  the  bridge  between  the 
two  tracKs  was  less  than  three  feet,  having 
a  plank  walk  one  foot  wide,— the  jni7  is  justified 
in  finding  him  negligent  for  not  stopping  his  train, 
when  he  could  have  done  so,  although  he  thought 
the  children  would  go  on  the  plank  walk. 

4.  In  such  a  case,  the  jury  being  justified  in 
tbeir  finding  that  the  accident  could  have  been 
averted  by  the  eugineer  of  one  of  the  trains  stop- 
ping his  train,  a  special  finding  that  the  engineer 
of  the  other  train  was  also  negligent  could  be  dis- 
regarded. 

Appeal  from  district  court,  Linn  county; 
James  D.  Glffen,  Judge. 

Action  at  law  by  plaintiff,  as  administrator 
of  the  estate  of  Lulu  M.  Sutzln,  deceased,  to 
recover  damages  for  her  death,  caused  by  the 
alleged  negligence  of  defendant's  employ&s. 
Trial  to  a  Jury.  Verdict  and  judgment  for 
plaintiff,  And   defendant  appeals.     Affirmed. 

MlUs  &  Keeler,  for  appellant  Rickel, 
Crocker  &  Christie,  for  appellee. 

DEEMER,  J.  Just  outside  of  the  corporate 
limits  of  the  town  of  Marlon  Is  a  high,  un- 
covered, iron-truss  railway  bridge,  with  long 
trestle  approaches  thereto,  crossing  what  is 
known  as  "Indian  Creek."  This  bridge  is  30 
feet  high,  and,  with  Its  approaches,  is  408 
feet  long.  It  crosses  Indian  creek  in  an  east 
and  west  direction,  and  is  about  one-half 
mile  from  the  depot  In  Marion.  The  bridge 
Is  a  double  one;  that  is,  built  for  two  tracks. 
The  north  span  carries  wliat  Is  known  as  the 
"Main  Line,"  or  Council  Bluffs  track;  and 
the  south  span,  that  of  the  Kansas  City  line. 
These  two  tracks  run  parallel,  and  In  close 
proximity,  from  the  station  at  Marion,  which 
lies  east  of  the  bridge,  to  a  point  some  little 
distance  west  of  the  west  end  of  the  bridge. 
Tiic  distance  from  the  south  rail  of  the  Coun- 
cil Bluffs  track  to  the  north  rail  of  the  Kan- 
sas City  track  is  about  7  feet  and  11  inches; 
and  in  the  center  of  this  space,  between  the 
tracks,  except  at  the  Iron  span,  is  an  open 
space  between  the  ends  of  the  ties,  on  either 
bridge,  of  about  12  inches.  For  the  entire 
length  of  the  iron  span,  which  is  near  the 
center  of  the  bridge,  and  is  106  feet  in  length, 
this  space  between  the  ties  is  filled  in  with 
solid  planking,  making  a  walk  there  12 
Inches  wide.  The  entire  width  of  the  bridge 
is  25  feet.  The  entire  space  between  two 
trains  crossing  at  the  same  time  over  this 
bridge  is  not  to  exceed  3  feet.  138  feet  east 
of  the  east  end  of  this  bridge  is  an  open, 
overhead  highway  bridge,  and  about  1,276 
feet  east  of  the  west  end  of  the  Indian  Creek 
bridge  Is  a  bam.  The  railway  tracks  ap- 
proach the  creek  bridge  from  the  ^st  on 
about  a  2  per  cent,  curve,  until  within  about 
000  feet  of  the  west  end  of  the  bridge,  from 
which  point  on  west  they  are  straight  until 
the  bridge  Is  passed.    From  the  bridge  east- 


ward to  Seventh  street,  in  the  town  of  Ma- 
rion, there  is  quite  a  heavy  grade,  averaging 
about  45  feet  to  the  mile.     On  the  morning 
of  June  29,  1892,  the  plaintiff's  Intestate,  Lu- 
lu M.  Sutzin,  a  girl  12  years  of  age,  with  her 
brother,  aged  11,  left  their  home  In  Marion 
to  go  across  the  creek  on  an  errand.     They 
crossed  upon  a  highway  bridge  situated  a 
little  south  of  the  railway  bridge,  and,  after 
accomplishing  their  purpose,  they  started  to 
return  by  the  same  route  over  which  they 
came,  but,  before  reaching  the  bridge;  chan- 
ged their  minds,  and  concluded  to  return  by 
following  the  railway  track  and  crossing  the 
railway   bridge.      They   took   the   south   or 
Kansas  City  track,  and  had  progressed  to  a 
point  near  the  center  pf  the  bridge,  when 
they   discovered   a  train   quite  rapidly  ap- 
proaching  upon   the    Council   Bluffs   track. 
Pausing  a  moment  to  watch  it,  they  almost 
immediately  discovered   another  train,   but 
little  behind  the  one  on  the  Council  Bluffs 
track,  coming  towards  them  on  the  Kansas 
City  track.     Both  children  Immediately  be- 
came frightened,  and  started  to  run  towards 
the  west  end  of  the  bridge.    The  glri  took 
the  center  of  the  Kansas  City  track;   and  the 
boy,  the  piank  between  the  ties  over  the  iron 
span.     When  the  boy  reached  the  end  of  this 
plank  he  squatted  down  upon  the  plank,  and 
called  to  his  sister,  who  was  some  distance 
in  advance,  for  her  to  return  to  him.     She 
replied  tlmt  she  could  not  and  continued  to 
run  towards  the  west.     There  was  no  at- 
tempt made  to  slacken  the  speed  of.  or  to 
stop,  the  Council  Bluffs  train;  and  it  passed 
her  while  she  was  fleeing  for  life  in  front  of 
the  Kansas  City  train,  while  she  was  not  a 
great  distance  west  of  the  iron  span.     It  L'' 
claimed  that  every  effort  was  made  to  stop 
the  Kansas  City  train  as  soon  as  the  children 
were  discovered,  but  whatever  the  fact  may 
be,  it  ran  the  girl  down  when  she  was  within 
a  few  feet  of  the  west  end  of  the  bridge,  and 
threw  her  against  or  under  the  Council  Blnffs 
train,  where  her  head  was  crushed  and  man- 
gled so  that  she  died  Instantly.    This  action 
Is  brought  by  her  administrator  to  recover 
damages  for  her  death,  and  in  the  petition  it 
is  claimed  that  the  engineer  of  each  train 
was  guilty  of  carelessness  and  negligence,  in 
falling  to  stop  after  he  discovered  the  chil- 
dren upon  the  track.    The  case  was  submit- 
ted to  a  jury,  which  returned  a  general  vei^ 
diet  for  the  plaintiff,  and  made  the  following 
special  findings:     "First  Did  Engineer  Prior 
do  ail  he  could  to  stop  Us  train  as  sooo  as  be 
actually   discovered    Lulu   Sutzin    upon    the 
bridge,  and  in  a  position  of  peril?     A.  No. 
Wesley  Stephens,  Foreman.    Second.  Do  yon 
find  that  Engineer  Prior  wantonly  and  reck- 
lessly failed  to  do  all  in  his  power  to  stop  bis 
train  as  soon  as  he  actually  saw  Lolu  Sut- 
zin on  the  bridge,  and  in  a  position  of  peril? 
A.  Yes.    Wesley  Stephens,  Foreman.    Tblrd. 
When  Engineer  Haines  discovered  the  obii- 
dren  upon  the  bridge,  were  they  then  Jsi  a 
position  of  danger  from  his  train?    A.  Yes. 
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Wesley  Stephens,  Foreman.  Fourth.  Did 
Engineer  Ebilnes  belleTe  that  the  chlldi-en 
were  between  the  tracks,  and  out  of  danger, 
when  be  saw  them  upon  the  bridge,  and  for 
that  reason  f&ll  to  stop  his  train  before  reach- 
ing them?  A.  No.  Wesley  Stephens,  Fore- 
man. Fifth.  Was  Engineer  Haines  guilty  of 
a  mere  mistake  of  judgment.  In  failing  to 
stop  his  train  after  he  saw  the  children  upon 
the  bridge?  A.  No.  [Not  signed.)  Sixth. 
Was  Engineer  Haines  guilty  of  wanton  and 
reckless  negligence.  In  not  stopping  his  train? 
Yes.  Wesley  Stephens,  Foreman."  And  al- 
so the  following  three  special  findings,  at 
plaintiff's  request,  to  wit:  "First  After  En- 
gineer Prior  discovered  the  children  upon  the 
bridge,  did  be  exercise  ordinary  care  to  stop 
his  train?  A.  No.  Wesley  Stephens,  Fore- 
man. Second.  After  Engineer  Haines  dis- 
covered the  children  upon  the  bridge,  did  he 
exercise  ordinary  care  to  stop  his  train?  A. 
Xo.  Wesley  Stephens,  Foreman.  Third. 
When  Engineer  Haines  discovered  the  chil- 
dren on  the  bridge,  were  they  In  danger  from 
both  trains?  A.  Yes.  Wesley  Stephens, 
Foreman."  Haines  was  the  engineer  of  the 
north,  or  Council  Bluffs,  train;  and  Prior,  of 
the  Kansas  City  train. 

1.  It  Is  Insisted  that  the  court  erred  In  re- 
fusing to  Instruct  that  deceased  was  guilty 
of  such  contributory  negligence  as  to  pre- 
vent recovery  herein.  That  she  was  guilty 
of  negligence  In  going  upon  the  bridge  must 
be  conceded.  She  was  also  there  without 
right,  and  was  a  trespasser.  But  It  does  not 
follow  that  her  negligence  will  bar  a  recov- 
ery. The  action  Is  predicated  upon  the 
thought  that  the  charge  is  made  that  the  de- 
fendant's engineers  were  guilty  of  negligence 
causing  the  death  of  plaintllTB  Intestate  aft- 
er they  discovered  her  upon  the  track,  and 
In  a  position  of  peril.  The  negligence  of  the 
deceased  is  no  defense,  If  plaintiff  has  es- 
tablished the  allegations  of  his  petition;  for 
It  was  not  the  proximate  cause  of  the  injury, 
and  was  not  contributory.  See  Orr  v.  Rail- 
Tvay  Co.  (decided  at  the  January  term)  62  N. 
^V.  851.  A  plain  and  simple  statement  of 
tbe  rule  In  such  cases  Is  founu  in  1  Sher.  & 
R.  Neg.  i  09:  "That  party  who  last  has  a 
clear  opportunity  of  avoiding  the  accident, 
notwithstanding  the  negligence  of  his  op- 
ponent, is  solely  responsible  for  It"  In  this 
connection,  appellant  contends  that  under  tbe 
following  Instruction  the  verdict  should  have 
been  for  the  company.  "(5)  You  are  In- 
structed that  plaintiff's  Intestate,  Lulu  M. 
Sutzin,  was  confessedly  negligent  In  being 
on  the  bridge  of  the  defendant  company  in 
question,  she  being  a  trespasser  at  the  time 
on  the  defendant's  bridge,  and  this  negli- 
gence contributed  proximately  to  her  death. 
And  under  these  circumstances  the  defend- 
ant company  owed  her  no  duty,  except  the 
exercise  of  ordinary  and  reasonable  care 
and  diligence  after  she  was  discovered  on 
the  bridge,  or  after  her  peril  became  appar- 
ent to  Its  engineera  on  the  trains  In  ques- 


tion, to  avoid  Injury  to  her."  The  first  par- 
agraph of  this  Instruction,  standing  alone, 
would  seem  to  call  for  a  verdict  for  the  de- 
fendant and  It  Is  manifest  that  the  court 
did  not  use  the  words  "proximately"  advised- 
ly. But  the  latter  paragraph  properly  quali- 
ties the  preceding  one,  and,  when  taken  as 
a  whole,  the  instruction  presents  the  law, 
as  we  understand  It.  The  jury  was  not 
boimd  to  find,  under  this  instruction,  that 
the  deceased  was  g^iUty  of  such  negligence 
as   would  absolutely  preclude   recovery. 

2.  The  court  Instructed  the  jury,  In  sub- 
stance, that  the  children  were  trespassers 
upon  the  bridge,  and  that  the  defendant's 
employes  owed  them  no  duty,  except  the  ex- 
ercise of  ordinary  care  and  diligence  after 
they  were  discovered  on  the  bridge,  or  after 
their  peril  became  apparent  to  avoid  Injuring 
them.  It  is  Insisted  that  there  Is  not  sufQ- 
clent  testimony  tending  to  show  negligence 
on  the  part  of  either  engineer;  that  the 
fault  If  any,  in  either,  was  simply  a  mistake 
of  Judgment  for  which  neither  they  nor  the 
defendant  is  responsible.  The  degree  of  care 
required  of  an  engineer  when  he  sees  chil- 
dren on  the  track,  and  in  a  position  of  peril, 
has  recently  undergone  extended  examina- 
tion In  the  case  of  Burg  v.  Railroad  Co. 
(Iowa)  67  N.  W.  680.  It  is  there  said  that, 
"when  the  engineer  knew  the  fact  of  these 
small  children  being  on  the  ti-ack,  he  had 
sufficient  reason  to  know  they  would  remain, 
and  he  was  at  once  charged  with  the  high- 
est degree  of  care  In  their  behalf."  In  the 
case  of  Walters  v.  Railroad  Co.,  41  Iowa, 
71,  an  Instruction  as  follows  was  approved: 
"If  an  infant  of  that  age  [2  years]  is  found 
alone  In  a  place  where  he  Is  exposed  to  dan- 
ger, and  In  a  situation  where  he  can  easily 
be  seen,  It  is  the  duty  of  the  person  ap- 
proaching him  to  use  all  the  care  and  caution 
he  can  command  to  avoid  Injuring  him.  And 
if  such  person  fall  to  use  such  care  and  cau- 
tion, and  Injury  results  to  the  infant,  such 
person  Is  guilty  of  negligence,"— this  court 
remarking,  "The  doctrine  of  this  Instruction 
Is  humane  and  just"  In  the  case  of  Masser 
V.  Railroad  Co.,  68  Iowa,  602,  27  N.  W.  776, 
It  is  said:  "It  was  their  duty,  of  course,  up- 
on discovering  deceased  upon  or  near  their 
track,  to  give  warning,  and  stop  the  train 
as  soon  as  possible.  And  if  the  train  might 
have  been  stopped  after  such  discovery  the 
defendant  doubtless,  was  liable."  In  this 
case  the  deceased  was  between  11  and  12 
years  of  age.  See,  also,  Morris  v.  Railroad 
Co.,  45  Iowa,  29;  Albertson  v.  Railroad  Co., 
43  Iowa,  292.  Now,  It  Is  conceded  that  En- 
gineer Haines  saw  the  children  when  he  was 
from  1,000  to  1,100  feet  away  from  them, 
and  that  he  could  have  stopped  his  train  be- 
fore It  reached  them.  As  to  the  time  when 
they  were  discovered  by  Engineer  Prior, 
there  Is  a  difference  between  counsel.  Look- 
ing to  the  testimony,  we  think  the  jury  may 
well  have  found  that  Prior  discovered  the 
deceased  when  he  was  from  800  to  900  feet 
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o.ist  of  tbe  west  end  ot  the  bridge,  and 
wltbin  GOO  or  700  feet  of  where  she  wag 
Stand  iug.  We  think,  too,  that  the  jury  may 
well  have  found  that  tbe  (JouncU  BtufCs 
train  was  running  at  from  eight  to  ten  miles 
an  hour  when  the  children  were  discoTered, 
and  the  Kansas  City  train  from  six  to  eight, 
although  the  testimony  is  somewhat  uncer- 
tain on  these  points.  Trior  claims  that  Im- 
mediately upon  the  discovery  of  tbe  children 
he  did  all  in  bis  power  to  stop  bis  train, 
but  was  unable  to  do  so,  because  of  the 
grade,  and  the  momentum  of  the  train,  until 
after  it  had  struci:  the  girl.  Had  we  this 
question  to  pass  upon  as  an  original  propo- 
sition, we  would  be  inclined  to  agree  with 
btm.  But  there  was  a  conflict  in  the  testi- 
mony upon  this  point,  and  tbe  Jury  were  au- 
thorlwd  to  find  that  he  might  bare  stopped 
bis  train,  with  the  appliances  at  hand,  at 
tbe  speed  at  which  it  was  running,  so  as  to 
have  avoided  injury  to  the  child.  It  may 
have  found  that  Prior  did  not  immediately 
use  all  tbe  means  at  his  command  to  stop 
the  train  after  lie  discovered  tbe  cbildr^i, 
from  tbe  fact  that,  accoi-dlng  to  some  of  tbe 
testimony,  be  was  near  tbe  eaait  end  of  tbe 
bridge  before  calling  for  brakes.  Then, 
again,  they  may  liave  found  that  be  could 
have  stopped  tbe  train  within  700  feet  after 
discovering  tbe  deceased  upon  tbe  track. 
And  these  findings  would  not  be  without 
support  in  tbe  testimony.  But,  bowever  this 
may  be,  we  think  the  jury  could  well  have 
found  that  Engineer  Haines  was  negligent 
after  he  discovered  tbe  children  upon  tbe 
bridge.  It  is  conceded,  he  could  have  stop- 
ped bis  train  after  he  saw  tbepi.  He  did 
not  do  60,  because,  be  says,  as  we  under- 
stand him,  that  he  thought  they  would  or 
might  get  upon  tbe  planking  on  the  iron 
span,  and  avoid  Injury.  We  do  not  think  be 
was  justified  in  any  sucb  conclusion.  U* 
knew  the  other  train  was  close  behind  bioi, 
and  that  in  all  probability  tbe  trains  would 
be  upon  tbe  bridge  at  tbe  same  time.  He 
was  running  at  from  eight  to  ten  miles  per 
hour.  The  actual  space  to  stand  ba  betweeii 
the  tracks  was  but  little,  if  any,  more  than 
three  feet  But  few  men  would  care  to  take 
tbe  chances  of  standing  In  such  a  place,  with 
trains  passing  as  these  were,  and  we  think 
it  is  entirely  unreasonable  to  conclude  that 
cliildren  would  stand  there  without  iminent 
danger  of  injury.  Tbe  first  impulse  of  a 
child  placed  In  a  position  these  children 
were  is  to  run  away  from  tbe  impending 
danger.  The  girl  did  just  as  would  be  ex- 
pected from  one  of  her  age.  The  boy,  who 
was  running  on  tbe  planking,  came  to  the  end 
thereof,  and  there  crouched  down  in  abject 
fear.  His  act  was  not  tbe  exercise  of  judg- 
ment and  discretion,  but  rather  of  an  Im- 
pulse created  by  the  circumstances.  Had 
Haines  stopped  bis  train  as  be  might,  tlie 
jury  were  justified  in  finding  tbe  accident 
would  have  been  averted.  The  children, 
when  they  discovered  tbe  first  train,  were 


preparing  to  get  upon  tbe  otber  track,  and 
became  frightened  when  they  saw  a  train 
on  this  one  also;  and,  bad  Haines  stopped 
his  train.  It  is  reasonable  to  suppose  the  girl 
would  bave  stepped  over  and  opon  tJie  track 
on  which  bis  train  was  ruaning,  and  bare 
escaped. 

It  la  insisted  in  argument,  however,  tUat 
tbe  error  of  Haines  was  a  mere  mistake  of 
judgment,  for  vbicb  tbe  defendant  is  not  re- 
sponsible. Even  if  it  be  conceded  that  tliis 
is  true,  it  is  none  tbe  less  negligence.  Negli- 
gence is  frequently  nothing  more  than  a  mis- 
take of  judgment  It  may  be  that  a  mistake 
of  judgment,  unless  very  gross,  is  not  -will- 
fulness. But  plaintiff  is  not  required  to 
show  that  defendant's  employes  willfully  in- 
flicted the  injury.  See  Orr  v.  Railway  Co., 
supra.  We  think  tbe  jury  was  warranted  In 
finding  that  Haines  was  negligent.  If  tbeir 
conclusion  that  Prior  was  also  negligent  be 
erroneous,  It  is  wror  without  prejudice;  for, 
upon  finding  that  Haines  was  negligent,  • 
verdict  should  have  been  returned  for  plain- 
tiff. 

3.  It  is  next  Insisted  that  the  court  erred 
in  sustaining  tbe  special  findings  as  to  En- 
gineer Haines,  particularly  the  one  in  answer 
to  the  sixth  interrogatory.  These  findinpi 
must  be  considered  in  the  light  of  some  of 
the  instructions,  one  of  which  was  as  fol- 
lows: (7)  "Engineer  Haines,  who  was  in 
charge  of  tbe  train  on  tbe  north  track,  was 
bound  to  exercise  reasonable  care  and  dili- 
gence to  avoid  injury  to  the  deceased  after 
be  discovered  her  on  the  bridge  in  question, 
if  she  was  there  in  a  position  of  danger  or 
peril,  and  if  be  did  not  exo-cise  such  care 
and  diligence  after  thus  seeing  ber  in  peril, 
if  she  was,  and  on  acoouut  of  sucb  want  of 
care  she  was  struck  and  killed,  then  be 
would  be  guilty  of  wanton  or  reckleas  negli- 
gence; and  tbe  defendant  would  be  liab'e. 
unless  the  deceased  was  at  the  time  herself 
negligent  oontributing  to  tbe  Injury,  In  n«t 
exercising  ordinary  care  to  escape  or  arcrid 
tbe  trains  in  question."  The  instruction  is 
complained  of  because  It  is  said  to  bold  tbe 
defendant  responsible  for  a  mistake  of  Jodf- 
ment  on  the  part  of  its  employ^  We  do 
not  think  this  interpretation  can  be  placed 
upon  it.  It  seems  to  be  in  accord  witli  tbe 
authorities.  Beach,  Cont.  Neg-  S  i>3.  and 
cases  cited.  It  has  been  held  by  some  courts 
tliat  if  an  engineer  discovers  one  in  a  posi- 
tion of  peril  upon  the  track  ahead  of  bis 
train,  apparently  insensible  of  his  danger,  or 
incapable  of  protecting  himself  against  it 
and  the  engines-  fails  to  use  ordinary  care  to 
avoid  Injuring  him,  be  is  guilty  of  such  reck- 
less and  wanton  disregard  of  human  life 
that  his  conduct  is  so  tar  regarded  as  wUlfui 
as  to  practically  place  him  entirely  oatside 
the  law  of  negligence^  We  do  not  at  this 
time  either  approve  or  disapprove  this  doc- 
trine, for  It  Is  not  necessary  to  a  detennina- 
tion  of  this  case.  The  answers  to  tbe  spe- 
cial interrogatories,  viewed  in  tbe  light  vt 
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tbls  iOBtrtiction,  bave  Bupport  in  the  testi- 
tnony. 

4.  Omplaint  Is  made  as  to  special  findingB 
'With  reference  to  the  condact  of  Engineer 
Prior.  These  findings  should  also  be  consid- 
ered in  the  light  of  an  Instruction  similar  In 
Its  terms  to  the  one  given  with  reference  to 
the  conduct  of  Haines.  It  may  be,  as  we 
bare  said,  that,  if  the  case  depended  upon 
the  alleged  negligence  of  Prior,  we  would 
conclude  that  It  had  not  been  made  out  But 
these  findings  may  be  entirely  disregarded, 
and  still  the  verdict  should  have  been  for 
plaintiff.  We  need  not  say  more  on  this 
point  except  it  be  that  we  do  not  think  these 
findings,  In  view  of  the  whole  record,  were 
indicative  of  passion  or  prejudice  on  the  part 
of  the  jury. 

Errors  are  assigned  oh  the  admission  and 
rejection  of  testimony.  Tills  opinion  has  al- 
ready grown  too  long,  and  we  will  not  at- 
tempt to  set  out  the  rulings  complained  of. 
It  is  sufBcient  to  say  we  have  examined  each 
of  them,  and  discover  no  prejudicial  error. 
The  judgment  is  afilrmed. 


BASSETT  V.  HAREN. 
(Supreme  Conrt  of  Minnesota.    June  11,  1803.) 

RCPI,BVIN— TbIAL  OV  Issues  NOT  PLEADilD— MsiS- 

URB  OF  Recovery. 

1.  Where  the  parties  to  an  action  have  vol- 
nntnrily  litipnted  an  issne  or  controversy  not  with- 
in the  pleadiiixs.  and  a  decision  is  rendered  on  tiie 
merits  thereof,  held,  the  prevailing  party  should 
be  given  such  full  measure  of  relief  as  is  just 
and  equitable,  under  all  the  circumstances  of  the 
case. 

2.  In  an  action  of  replevin,  where  the  plain- 
tiff did  not  invoke  the  aid  of  the  provisional 
remedy,  this  rule  is  applied  so  as  to  change  the 
action  into  one  for  an  attonnting  to  determine 
the  amount  at  defendant's  lien  on  the  property  in 
question,  and  judgment  is  ordered  for  phtintiS 
for  the  recovery  of  the  possession  on  payment  of 
tbe  amonnt  of  such  lien. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Big  Stone  coun- 
ty; C.  L.  Brown,  Judge. 

Action  in  replevin  by  George  Bassett 
against  Rose  Harcn.  Judgment  was  ordered 
for  plalntia,  and  defendant  appeals.  Modi- 
fied. 

E.  T.  Young  and  M.  &  Stevens,  for  appel- 
lant.  A.  S.  Crossfield,  for  respondent. 

CANTY,  J.  This  action  was  commenced 
as  an  action  of  replevin  for  the  recovery  of 
the  possession  of  1,161  bushels  of  wheat, 
and.  If  the  action  had  continued  through  the 
trial  to  be  simply  an  action  of  replevin,  tbe 
rerdlct  for  the  plaintiff  could  not  be  sus- 
tained. It  conclusively  appears  from  the 
evidence  that,  when  the  action  was  com- 
menced, the  defendant  bad  a  lien  on  the 
wheat  for  the  payment  of  the  sum  of  $327 
due  him  from  the  plaintiff  on  one  claim, 
and  the  sum  of  $50  due  him  from  the  plaln- 
ticr  on  another  claim,  and  that,  while  the 
first  claim  has  since  been  satisfied,  the  sec- 


ond has  not,  bat  Is  still  a  lien  on  the  wheat. 
At  the  commencement  of  the  action  defend- 
ant was  clearly  entitled  to  the  poasessloD 
ot  the  wheat  as  security  for  the  payment  of 
both  claims,  and  is  still  entitled  to  the  poft- 
■esslon  of  it  as  security  for  the  payment  ot 
the  last  claim.  Under  tliese  circumstanoes, 
r^evin  could  not  be  maintained. 

But  the  parties  voluntarily  departed  from 
the  issues  made  by  tbe  pleadings.  Not  only 
is  this  BO,  bat  It  also  appears  that,  besides 
trying  tbe  queetlon  of  the  right  of  posses- 
ion when  the  action  was  commenced,  the 
parties  voluntarily  tried  the  question  of  the 
defendant's  special  interest  In  tbe  wheat  at 
the  time  of  trial  and  the  amoimt  of  his  ilea 
on  the  wheat  at  that  time.  If,  fay  means  of 
the  provisional  remedy,  the  plaintiff  had  got 
possession  of  the  wheat,  and  had  possession 
of  it  at  the  time  of  trial,  the  special  interest 
of  the  defendant  in  the  wheat  at  that  time 
would  be  a  material  question.  But  the  plain- 
tiff had  not  invoilced  the  aid  of  the  provision- 
al remedy,  or  taken  the  possession  from  tlae 
defendant,  and  such  special  interest  of  de- 
fendant at  that  time  was  not  a  material 
question  in  tlie  case,  unless  the  parties 
Intended  to  turn  the  suit  into  an  action  for  as 
accounting  to  determine  the  amount  of  de- 
fendant's lien  on  the  wheat,  and  this,  it 
seems  to  us,  the  parties  have  done.  The  com- 
plaint alleges  that  plaintiCTs  ownership  and 
right  of  possession  arise  out  of  a  contract 
between  the  parties,  by  the  terms  of  which 
"plaintiff  agreed  to  till  and  farm  certain 
land  therein  described,  belonging  to  defend- 
ant," and  whereby  "defendant  agreed  to  de- 
liver to  said  plaintiff  one-half  of  all  the  grain 
raised  upon  said  premises  each  season  upon 
reasonable  request  made  by  plaintiff,  after 
performance  by  him  of  all  the  stipulations 
by  him  to  be  performed  under  said  con- 
tract each  season;  that  ail  stipulations  and 
covenants  to  be  performed  by  plaintiff  under 
said  contract  have  been  so  performed  by  him, 
including  the  season  and  year  1892,"  ii> 
which  year  the  wheat  in  questibn  was  raised. 
Tbe  answer  to  this  complaint  Is  a  genei-al 
denial.  On  the  trial  the  contract  in  question 
was  Introduced  In  evidence,  by  which  con- 
tract it  appears  that  defendant  was  entitled 
to  bold  possession  of  all  tbe  grain  so  raised 
by  plaintiff  until  plaintiff  paid  all  Indebted- 
ness due  by  him  to  defendant,  and  until 
plaintiff  paid  defendant  "the  sum  of  $827 
each  year."  It  appeared  by  the  cross-ex' 
amination  of  plaintiff,  and  the  evidence  of- 
fered on  behalf  of  defendant,  that  such  $327, 
to  be  paid  each  year,  was  the  purchase  price 
of  stock  and  farm  machinery  purchased  by 
plaintiff  from  defendant.  Plaintiff  was  per^ 
mitted,  without  objection,  to  prove  that 
since  the  commencement  of  this  action  the 
item  of  $327,  due  in  the  year  1802.  was  paid 
by  the  foreclosure  of  a  chattel  mortgage 
securing  the  same.  Defendant  also  proved 
by  the  cross-examination  of  the  plaintiff,  and 
by  testimony  offered  on  his  own  behalf,  that 
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there  was  |50  due  defendant  from  plaintiff 
At  tbe  time  the  action  was  commenced,  which 
was  part  of  the  purchase  price  of  a  binder 
sold  by  defendant  to  plaintiff,  and  that  this 
$50  was  still  unpaid.  On  the  trial  for  the 
first  time  defendant  admitted  that  plaintiff 
was  the  owner  of  the  wheat,  but  claimed 
that  when  the  action  was  commenced  he  had 
a  lien  on  the  wheat  for  $387,  and  at  the 
time  of  trial  still  had  such  lien  for  $50.  This 
was  new  matter,  which  the  defendant  was 
not  entitled  to  prore  under  his  answer.  If 
the  complaint  was  merely  a  general  allega- 
tion of  ownership  and  right  to  possession  In 
the  plaintiff,  the  defendant  would  be  entitled 
to  prove  such  new  matter  under  the  general 
dental  in  his  answer.  Adamson  y.  Wiggins, 
45  Minn.  448,  48  N.  W.  185,  and  cases  cited. 
But  tills  is  not  such  a  case.  Plaintiff  plead- 
ed specially  the  contract  out  of  which  the 
rights  of  the  parties  arose.  On  the  trial  de- 
fendant admitted  that  the  rights  of  the 
parties  arose  out  of  this  contract,  and  then 
proceeded  to  show  that  plaintiff  did  not 
plead  a  part  of  the  contract  which  was 
material  to  the  defense,  and  that  under  this 
contract  he  was  entitled  to  a  lien  on  the 
wheat  in  his  possession.  When  the  parties 
have  thus  voluntarily  litigated  between  them 
a  controversy  not  made  by  the  pleadings,  and 
a  decision  on  the  merits  of  such  controversy 
is  rendered,  we  do  not  see  why  the  prevail- 
ing party  should  not  be  given  such  full 
measure  of  relief  as  is  just  and  equitable, 
under  all  the  circumstances  of  the  case. 
Applying  this  rule  to  the  present  case,  we 
are  of  the  opinion  that  plaintiff  should  have 
been  given  Judgment  for  the  recovery  of  the 
possession  of  the  wheat  specified  In  the  ver- 
dict, on  payment  to  defendant  of  the  sum 
of  $50,  or.  In  case  possession  cannot  be  had, 
for  the  value  of  such  wheat,  less  $50.  But 
the  trial  court,  in  his  order  denying  defend- 
ant's motion  for  a  new  trial,  ordered  judg- 
ment for  plaintiff  for  the  recovery  of  the 
possession  of  the  wheat,  or  the  value  there- 
of, less  $50,  In  case  possession  cannot  be 
had.  It  will  be  seen  that  on  a  judgment 
entered  pursuant  to  this  order.  If  possession 
could  be  had,  plaintiff  could  recover  the 
wheat  without  paying  the  $M.  In  this  re- 
spect the  order  appealed  from  Is  erroneous. 
The  court  below  also  awarded  the  costs  and 
disbursements  of  the  action  to  defendant, 
but,  as  plaintiff  does  not  appeal,  we  will  not 
review  that  part  of  the  order.  The  order 
appealed  from  should  be  modified  so  as  to 
conform  to  this  opinion.   Order  modified. 


TRUELSEN  t,  MAYOB  OF  DULDTH  et  al.» 
<Supreme  Court  of  Minnesota.    May  6,   1895.) 

MomciPAL  Boxo  Issue — Special  Election— 
Validitt. 
1.  Edd,  nnder  that  portion  of  the  charter  of 
the  city  of  Duluth  found  in  Sp.  Laws  1891,  c. 

*  Behearhig  denied. 


55,  i  85,  that  the  city  council  was  authorised  to 
submit  a  proposition  for  the  electors  to  vote  up- 
on for  the  issuance  of  water  and  light  hoods  to 
the  extent  of  a  certain  specified  amount  for  the 
purpose  of  erecting  or  purchasing:  a  water  and 
light  plant,— that  is,  a  combined  plant,— provided 
certain  other  propositiona  dearly  contemplated 
by  the  law  were  at  the  same  time  folly  and  fair- 
ly submitted  to  a  vote  of  the  electors;  and,  with 
tae  same  conditions,  the  council  was  also  author- 
ized to  submit  to  said  electors  the  question 
whether  the  proceeds  of  said  bonds  should  be 
used  to  erect  a  new  plant  or  the  purchase  of  a 
plant  then  in  existence  in  said  city. 

2.  HHd,  further,  that,  as  against  the  propo- 
sition first  above  mentioned,  the  other  proposi- 
tions relative  to  the  erection  or  purctiase  of  water 
and  light  plants  separately  were  not  fairly  and 
justly  submitted  to  tile  voters  at  the  election  in 
question;  and  that  such  other  propositions  'were 
submitted  in  a  manner  which  may  have  pre- 
vented a  foil  and  fair  expression  of  the  will  of 
the  voters  on  their  merits. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  St  Louis  coan- 
ty;   Charles  L.  Lewis.  Judge. 

Action  by  Henry  Truelsen  against  the  mayor 
of  the  city  of  Duluth,  and  others,  to  content 
a  special  election  for  the  Issuance  of  certain 
bonds.  B'rom  the  judgment  rendered,  plaia- 
tiff  appeals.    Beversed. 

S.  T.  &  Wm.  Harrison,  for  appellant.  Page 
Morris,  J.  L.  Washburn,  and  W.  W.  BlUaon. 

for  respondents. 

COLLINS,  J.  One  branch  of  this  litiga- 
tion, which  grows  out  of  a  special  election 
held  in  the  city  of  Duluth  under  and  by  vir- 
tue of  Sp.  Laws  1801,  c.  65,  S  35,  was  before 
us  at  the  last  term.  See  opinion  in  61  K. 
W.  911.  On  the  case  being  remanded,  it 
was  duly  brought  to  trial,  and  from  a  Jadg- 
meut  affirming  the  validity  of  the  election, 
and  declaring  three  out  of  the  ten  proi>osi- 
tions  submitted  to  the  voters  duly  carried, 
the  contestant  appeals.  Quite  a  number  of 
questions  have  been  argued,  but  we  shall 
consider  only  those  which  seem  to  bare 
real  merit. 

Section  35,  supra,  authorizes  the  Issuance 
of  "water  and  light  bonds"  by  the  city  to 
such  an  extent  as  may  be  necessary  for  the 
purpose  of  erecting  and  maintaining  suitable 
water  and  light  plants,  or  for  purchasing  any 
water  or  light  plant  in  operation  in  said  city. 
These  bonds  were  to  be  issued,  sold,  and 
evidenced  as  were  the  general  bonds  of  said 
city,  and  were  to  "be  a  first  Hen  upon  ail  wa- 
ter and  light  appliances  and  structures  of 
every  kind  erected,  owned,  or  purchased  by 
said  city."  Then  follows  a  provision  regu- 
lating the  manner  of  Issuance,  as  follows: 

"Said  water  and  light  bonds  shall  be  is- 
sued In  the  following  manner: 

"Whenever  the  common  council  may  deem 
it  expedient  they  shall  submit  to  the  legal 
voters  of  the  city,  at  any  general  city  elec- 
tion or  at  a  special  election  to  be  called  by 
said  common  council  for  that  purpose,  the 
proposition  of  Issuing  said  water  and  light 
bonds  to  an  amount  deemed  by  them  desii^ 
able  to  be  Issued  at  such  time.  Snld  olpt-- 
tlon  shall  be  called,  U  a  special  election,  and 
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whether  special  or  general  shall  be  conduct- 
ed, in  the  same  manner  and  with  the  same 
fomalitles  as  other  city  elections.  The  bal- 
lot to  be  voted  at  said  election  may  read  as 
follows: 

"(1)  In  favor  of  the  proposition  of  issuing 
water  and  light  bonds  to  the  extent  of  (here 
state  amount)  for  the  purpose  of  erecting  or 
purchasing  a  water  plant. 

'•(1)  Against  the  proposition  of  issuing  wa- 
ter and  light  bonds  to  the  extent  of  (here 
state  amount)  for  the  purpose  of  erecting  or 
purchasing  a  water  plant. 

"(2)  In  favor  of  the  proposition  of  expend- 
ing the  moneys  derived  from  the  sale  of  said 
iKtnds  in  erecting  a  water  plant. 

"(2)  In  favor  of  the  proposition  of  expend- 
ing the  moneys  derived  from  the  sale  of  said 
bonds  In  purchasing  a  water  plant  already 
in  existraice  in  said  city. 

"(3)  In  favor  of  the  proposition  of  issuing 
water  and  light  bonds  to  the  extent  of  (here 
state  amount)  for  the  purpose  of  erecting  a 
light  plant  for  the  city  of  Dulnth. 

"(3)  Against  the  proposition  of  issuing  wa- 
ter and  light  bonds  to  the  extent  of  (here 
state  amount)  for  the  purpose  of  erecting  a 
light  plant  for  the  city  of  Dulutb. 

"(4)  In  favor  of  the  proposition  of  using 
the  moneys  derived  from  the  sale  of  said 
bonds  in  erecting  a  light  plant  for  said  city. 

"(4)  In  favor  of  the  proposition  of  using 
the  money  derived  from  the  sale  of  said 
bonds  for  purchasing  a  light  plant  already  in 
existence  In  said  city. 

"If  a  majority  of  the  votes  cast  at  said 
election  shall  be  in  favor  of  issuing  water 
and  light  bonds,  the  city  of  Dulutb,  shall, 
through  its  proper  officers,  without  furthei 
act,  be  authorized  to  issue  said  bonds  to  the 
amount  voted  and  to  sell  aiid  negotiate  the 
same  as  other  city  bonds.  It  shall  be  the  duty 
of  the  common  council  to  expend  the  moneys 
derived  from  the  sale  of  said  bonds  in  ac- 
cordance with  the  directions  of  the  voters  as 
shown  by  said  election. 

"Said  common  council  may  from  time  tO 
time  thereafter  submit  the  proposition  of  is- 
suing additional  water  and  light  bonds,  in 
sucli  additional  sums  as  they  may  deem 
wise,  to  the  legal  voters  of  said  city.  The 
ballots  may  be  in  substantially  the  foregoing 
forms,  with  such  changes  as  may  be  neces- 
sary, and,  if  a  majority  of  the  votes  cast  at 
such  election  shall  be  in  favor  of  Issuing 
said  additional  water  and  light  bonds,  the 
said  city  of  Duluth,  through  its  proper  offi- 
cers, shall  be  authorized  to  Issue  such  addi- 
tional water  and  light  bonds  as  may  be  au- 
thorized by  said  voters." 

We  shall  hereinafter  have  occasion  to  re- 
fer to  other  provisions  of  section  35,  but  will 
now  pass  to  the  fact  that,  by  resolution  of 
the  common  council,  there  was  called  a  spe- 
cial election  to  be  held  October  26,  1894,  at 
which  time  should  be  submitted  to  the  elect- 
ors of  the  city  10  distinct  propositions  relat- 
ing to  the  issuing  of  bonds  for  adoption  or 


rejection.  The  propositions  were  distinctly 
stated  in  the  resolution  and  the  form  of  the 
ballot  prescribed.  These  propositions  were 
set  out  and  the  form  followed  in  the  ballot 
actually  used,  which  was  as  follows: 


CITY  BALLOT. 


Put  a  cross  mark  (x)  opposite  tbe 
word  "Yes"  standing  opposite  eaoh 
proposition  which  you  wish  to  vote  for, 
and  a  cross  mark  opposite  the  word 
"No"  staodlng  opposite  each  proposi- 
tion which  you  wish  to  vote  against,  in 
the  squares  indicated  by  the  arrow. 


1.  Upon  the  proposltioa  of  issuing  Yes 
water  and  light  bonds  to  the  extent  of 
two  million  one  hundred  and  six  thoa- 
sand  dollars  ($2,106,000)  for  the  purpof^e 
of  erecting  or  purchasing  a  water  and 
light  plant.  No 


.  2.   Upon  the  proposition  of  expending  Yes 
tbe  moneys  derived  from   the  sale  of 
said  bonds  in  erecting  a  water  and  light 
plant.  No 


3.  Upon  the  proposition  of  expending 
the  moneys  derived  from  tbe  sale  of 
said  bonds  in  purchasing  a  water  and  Yes 
light  plant  already  In  existence  in  said 
city,  said  bonds  to  be  issued  and  sold 
by  the  common  council  as  the  same  may 
be  needed  to  pay  for  said  plant,  or  to  No 
discharge  or  to  take  up  tbe  bonded  in- 
debtedness of  said  plant. 


4.   Upon  the  prrpositlon   of  issuing  Yes 
water  and  light  bonds  to  the  extent  of 
two  million  one  hundrud  and  nix  thou- 
sand dollars  (t3,l(MtOOO)  for  the  purpose 
of  erecting  or  purchasing  a  water  plant.    No 


5.   Upon  the  proposition  of  expending  Yes 
the  moneys  derived  from  the  sale  of 
said  bonds  in  erecting  a  water  plant.         No 


6.  Upon  theproposition  of  expending  Yes 
the  moneys  derived  from  the  sale  of 
said  bonds  in  purchasing  a  watei-  plant 
already  in  existence  in  said  city.  No 


7.  Upon  the  proposition  of  issuing  Yes 
water  and  light  bonds  to  the  extent  of 
two  million  one  hundred  and  six  thou- 
sand dollars  ($2,10.i,000)  for  tho  purpose 
of  erecting  or  purchasing  a  light  plant 
for  the  city  of  Duluth.  No 


8.   Upon    the    proposition    of    using  Yes 
the  moneys  derived  from  the  sale  of  said 
bonds  in  erecting  a  light  plant  for  said 
city.  No 


9.  Upon  the  proposition  of  using  the  Yea 
moneys  derived  from  the  sale  of  said 
bonds  in  purchasing  a  light  plant,  al- 
readv  in  existencs  in  said  city.  No 


10.  Upon  the  proposition  that,  in  the 
event  the  voters  at  this  election  shall 
declare  In  favor  of  purchasing  a  water  Tes 
and  light  plant  already  in  existence  in 
tbe  city  of  Duluth,  additional  water  and 
light  bonds  to  the  extent  of  six  hundred 
thousand  dollars  ($000,000)  shall  be  is- 
sued for  the  Durpose  of  extending  and 
Improving  said  plant,  said  bonds  to  be  No 
Issued  ana  sold  by  the  common  council. 
as  the  same  may  be  needed  for  said 
purposes. 
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At  this  election  there  were  cast  4,414  yotes, 
according  to  the  poll  lists  and  tbe  decision  of 
the  city  coimcU  acting  as  a  canrasBing  board. 
Ob  tbe  proposition  nnmbered  1  tbere  were 
cast  4,166  votes,  of  wblcb  3,215  were  in  the 
affirmatlTe,  and  961  in  the  negative.  On 
proposition  numbered  2  tbe  total  vote  cast 
was  3,!S32.  of  wbicb  1,4T8  were  afllnnatiTe, 
and  2.054  negative.  On  proposition  nnmber- 
ed 3  4,017  votes  were  cast,  tlie  affirmative 
vote  being  2,137,  the  negative  1,910.  On 
proposition  numl>ered  10  tbe  total  vote  was 
3,541,  of  which  2,235  were  in  tbe  affirmative, 
and  1,306  in  tbe  negative.  Upon  canvassing 
tbe  returns,  the  city  oonncil  declared  the  first 
third,  and  tenth  propositions  carried,  and  this 
was  tbe  decision  of  the  court  It  was  held 
and  stands  admitted  that  propositions  2,  4, 
5,  6,  7,  8,  and  9  were  defeated  at  the 
prills. 

1.  Tbe  first  question  which  we  are  required 
to  determine  arises  out  of  proposition  1, 
whereby  there  was  submitted  to  the  voters  a 
proposal  to  Issue  water  and  light  bonds  to 
the  extent  of  $2,106X100,  for  the  purpose  of 
"erecting  or  purchasing  a  water  and  light 
plant"  which  proposition,  as  we  have  seen, 
was  adopted  by  a  very  large  majority  of  tbe 
total  vote  cast  at  the  election.  By  turning 
to  section  SS,  it  will  be  seen  that  tbe  city  was 
authorized  to  issue  bonds  for  the  purpose  of 
erecting  and  maintaining  suitable  water  and 
light  plants,  or  for  purchasing  any  water  or 
light  plant  in  operation  in  said  dty.  It  Is 
also  to  be  noticed  that  the  wording  (the  lan- 
guage being  that  last  above  quoted)  uf  that 
imrt  of  tbe  ballot  relating  to  proposition  1 
was  not  in  strict  accordance  with  any  of  tbe 
forms  laid  down  in  tbe  statute,  for  there  was 
none  which  in  so  many  words  provided  for 
an  expression  of  the  will  of  the  voters  as 
to  the  erection  or  purchase  of  a  water  and 
liglit  plant;  that  is,  for  the  erection  or  pur- 
chase of  a  combined  plant  But  the  thing  au- 
thorized to  be  done  by  the  city  was  the  issn- 
ance  of  water  and  light  bonds,  no  distinction 
being  made,  and  no  authority  t>eing  expressly 
given  for  Issuing  water  bonds  or  for  lasuing 
light  bonds  as  separate  Instruments,  tbe  pro- 
ceeds of  the  former  to  be  used  for  the  erec- 
tion or  purchase  of  a  water  plant  the  latter 
for  the  erection  or  purchase  of  a  light  plant. 
While  we  do  not  decide  that  bonds  could  not 
be  so  issued,— for  that  question  is  not  before 
us,— we  are  fully  warranted  in  saying  that 
from  the  language  of  tbe  act  it  Is  clear  that 
it  was  In  contemplation  that  the  proposition 
to  erect  or  purchase  both  plants  might  and 
could  go  hand  in  hand,  be  acted  on  together 
in  the  council  and  at  the  polls,  and  be  treat- 
ed throughout  as  If  the  erection  or  purchase 
of  one  actually  Involved  and  made  necessary 
the  erection  or  purchase  of  the  other.  Again, 
we  notice  a  provision  of  the  law  that,  "In 
case  the  city  should  purchase  any  existing 
water  and  light  plant"  certain  things  should 
be  taken  into  consideration,  and  provision  was 
to  be  made  for  acquiring  or  assuming  all  out- 


standing bonds  of  the  corporatloa  ovmisg 
socb  plant  in  case  of  a  poreiiase.  It  was  la- 
disputed  that  a  combined  plant  ■wna  in  sp- 
erati<m  in  said  dty  wlien  tbe  law  was  oiae:- 
ed  and  when  the  election  was  held,  and.  fur- 
ther, that  such  plant  bad  been  offered  to  tbe 
city  council  prior  to  tbe  adoption  of  the  reso- 
Intion  calling  for  an  election  for  a  atom  ncc 
to  exceed  the  amount  for  which  bonds  were- 
to  be  iasned;  and  in  the  resolation  the  fan 
of  the  existence  of  the  plant  was  recited.  Be- 
cause of  the  facts,  and  that  the  general  tenor 
and  pnrport  of  the  law  indicates  that  the  ?alv 
mission  of  a  proposition  to  erect  a  combined 
plant  was  contemplated,  and  from  tbe  expres 
provision  of  the  law  just  referred  to,  it  is 
obvious  that  It  was  Intended  and  expecte-1 
that  a  proposition  to  purchase  an  es.isti-ag 
water  and  light  plant  would  be  sabmitted  to 
the  electors.  We  are  of  the  opinion.  In  view 
of  tbe  existing  facts  and  of  the  general  lan- 
guage of  tbe  law,  and  that  part  ot  the  same 
which  provided  for  the  acquisition  or  aasmnp- 
tion  of  bonds  already  issued  by  an  existii^ 
combined  plant  In  case  sncb  a  plant  sboold 
be  purchased,  that  the  first  second,  and  third 
propositions,  as  set  out  in  the  ballot,  were  not 
substantial  or  fatal  departures  from  tbe  statu- 
tory requirements  as  to  bow  the  ballot* 
should  read,  and  that  the  submission  of  these 
propositions  was  fully  authorised  if  at  tbe 
same  time  the  other  competing  propositions 
were  fully  and  faiiiy  submitted  to  the  vot- 
ers. 

2.  As  before  stated,  propositions  1  and  3 
were  declared  carried,  while  proposition  2  was 
lost  There  were  cast  however,  but  2,137 
votes  in  favor  of  proposition  3,  and  this  was 
less  than  a  majority  oC  "the  votes  cast  at 
said  election"  if  we  are  to  take  the  number 
cast  according  to  tbe  poll  lists  aa  the  basis 
for  a  determination.  As  it  is  tmneceesary  for 
us  to  pass  upon  tbe  question,  we  expre»  no 
opinion  as  to  whether  the  decision  of  the 
court  below  that  the  proposition  was  duly 
carried  should  be  upheld.  The  point  has  not 
been  raised  by  counsel,  and  we  merely  sug- 
gest it  in  passing,  in  view  of  the  fact  that  the 
Judgment  appealed  from  must  be  set  aside, 
and  that  another  election  may  be  held. 

3.  We  fall  to  see  how,  the  electors  could 
have  been  misled  by  the  use  of  tbe  words 
"Yes"  and  "No"  opposite  the  projtositions  to 
be  voted  on,  as  they  appeared  on  the  ballots. 
The  voter  expressed  his  will  by  means  of  a 
cross  mark,  and  these  words,  first  reading 
the  instruction  at  the  head  of  the  ballot  sim- 
ply guided  and  assisted  him  to  mark  in  ac- 
cordance with  his  preferences. 

4.  We  now  come  to  tbe  turning  point  In  the 
case  as  we  look  at  it,  and  this  pertains  special- 
ly to  propositions  4  and  7,  but  incidentally  to 
propositions  4,  6,  8,  and  9,  which  were,  so  to 
speak,  the  beneficiaries  of  4  and  7,  all  of  these 
propositions  being  defeated.  The  fonrth  re- 
lated to  the  issuance  of  bonds  to  the  extent  of 
$2,106,000  for  the  purpose  of  erecting  or  pur- 
chasing a  water  plant  only,  while  5  and  6- 
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•competed  for  the  proceeds  of  such  bonds. 
The  seventh  related  to  the  lasmance  of  bonds 
(n  exactly  the  same  amount  for  the  purpose  of 
erecting  or  purchasing  a  light  plant  only, 
while  8  and  9  were  in  competition  for  the 
proceeds.  Had  the  electors  wished  to  vote  In 
favor  of  erecting  but  one  of  these  plants,  they 
would  have  been  compelled  to  vote  bonds  to 
the  full  amount  required  to  buy  the  existing 
combined  plant.  Had  they  prefeiTed  to  vote 
In  favor  of  erecting  both  of  these  plants.  In- 
stead of  purchasing  the  combined  plant  al- 
ready In  operation,  they  would  have  been 
obliged  to  vote  bonds  to  the  amount  of  $4,- 
212,000,  just  double  the  amount  required  to 
purchase  the  combined  plant.  Had  a  major- 
ity voted  In  favor  of  propositions  4,  7,  6,  and 
d,  they  would  have  authorized  the  Issuance  of 
bonds  for  the  purchase  of  water  and  light 
plants  already .  In  existence  for  twice  the 
mount  called  for  under  proposition  numbered 
1.  We  are  unable  to  understand  why  propo- 
sitions of  this  remarkable  character,  and  so 
antagonistic,  should  have  been  incorporated 
into  the  resolutions  and  ballots.  A  large  num- 
ber of  voters  who  favored  the  ownership  by 
the  city  of  water  and  light  plants  might  have 
been  very  decidedly  In  favor  of  the  erection 
of  a  new  plant  or  plants,  instead  of  a  pur- 
chase of  the  old,  if  the  former  could  be  had 
for  the  same  amount  of  money  or  for  a  sum 
not  greatly  in  excess  thereof.  But  because 
of  the  amounts  specified  in  propositions  4  and 
7,  double  that  specified  in  1,  they  were  com- 
pelled to  vote  In  favor  of  the  latter.  In  self- 
protection.  A  great  many  Toters  may  have 
been  turned  away  from  propositions  4  and  7 
with  their  associate  propositions,  in  fear  that. 
If  4,  7,  6,  and  0  caiTied,  the  combined  water 
and  light  plant  might  be  purchased  for  a  sum 
In  excess  of  that  covered  by  proposition  1. 
We  are  not  saying  that  voters  were  so  Influ- 
enced; simply  that  the  opportunity  was  af- 
forded by  the  way  in  which  the  propositions 
were  submitted.  While  there  is  nothing  be- 
fore us  indicating  what  a  new  plant  or  plants 
might  cost,  or  that  such  could  have  been  erect- 
ed for  what  It  would  have  cost  to  purchase 
the  old,  we  feel  quite  safe  in  saying  that  prop- 
oeitlons  from  4  to  9,  inclusive,  provided  for 
the  issuance  of  bonds  and  the  expenditure  of 
money  grossly  in  excess  of  the  amount  needed 
for  the  purposes  therein  specified.  By  means 
of  the  manner  in  which  the  propositions  were 
prepared,  and,  by  ballot,  submitted,  electors 
were  or  might  have  been  forced  to  vote  in 
favor  of  the  first,  although  against  it,  if  they 
could  have  had  the  other  propositions  sub- 
mitted clearly  and  fairly.  To  place  voters  In 
such  a  predicament  was  to  unreasonably  and 
unjustly  deprive  them  of  their  rights,  and 
tills  cannot  be  overlooked.  If  the  city  coun- 
cil desired  to  place  a  proposition  to  erect  a 
-water  and  light  plant  or  plants  fairly  and 
reasonably  before  the  vota's,  as  against  a 
proposition  to  purchase  the  existing  plant,  the 
propositions  should  have  been  submitted  so 
as  to  allow  a  free  and  full  expression  on  the 


real  merits  of  each.    Those  roted  on  did  not.^ 

We  have  covered  all  of  the  questions  which 
need  to  be  discussed.  The  Judgment  U  re- 
versed. 


WANGANSTEIN  et  al.  v.  JONES  «t  aU 

(Supreme  Court  of  Minnesota.     June  6,  1895.) 

iki.LvuAMC'8  Lien— CoNTETASCs  OP  Pkemjsbs— 

BVIDESCE. 

Evidence  considered,  and  Mi  sofficient  to 
sustain  the  judgment. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  St  Louis  coun- 
ty;  Charles  L.  Lewis,  Judge. 

Action  by  John  J.  Wanganeteln  and  W.  E. 
Ballte,  partners  as  Wanganstein  &  Bailie, 
against  Amos  B.  Jones  and  Thomas  D.  Mer- 
rill, to  enforce  a  mechanic's  lien.  Plaintiffs 
had  Judgment,  and  defendant  Merrill  ap- 
peals.   Affirmed. 

Wm.  T.  White,  for  appellant  John  Rust- 
gard,  for  respondents. 

BUCK,  J.  Action  to  enforce  a  mechan- 
ic's Hen.  On  the  7tb  day  of  April,  1892,  the 
plainticrs,  who  were  architects,  were  em- 
ployed by  the  defendant  Amos  B.  Jones  to 
furnish  plans  and  specifications  for,  and  to 
superintend  the  erection  of,  a  certain  dwell- 
ing house  which  Joues  was  about  to  erect 
upon  certain  lots  then  owned  by  him  in  the 
city  of  Duluth;  and,  on  the  day  above  nam- 
ed, plaintiffs  entered  upon  the  performance 
of  their  contract  In  addition  to  furnishing 
plans  and  specifications,  it  was  the  duty  of 
the  plaiutlfFs  to  visit  the  buiidlug  and  in- 
spect the  work  from  time  to  time,  and  esti- 
mate the  amount  done,  and  approve  of  the 
work,  before  any  money  was  paid  upon  it. 
A  part  of  the  services  to  be  performed  by 
plaintiff  was  the  superlutending  of  the  erec- 
tion of  a  first-class  hot-water  heating  appa- 
ratus In  such  dwelling;  and,  from  the  con- 
tract appearing  in  evidence,  the  work  to  be 
done  was  quite  elaboi-ate  and  expensive,  and 
needed  the  careful  examination  of  a  compe- 
tent person,  to  see  tliat  it  was  well  done. 
The  building  Itself  cost  over  $11,000.  The 
contractors  for  putting  in  the  heating  appa- 
ratus commenced  work  in  the  month  of  Au- 
gust 1892,  and  completed  the  work  October  4, 
1893.  About  the  1st  day  of  May,  1893.  the 
defendant  Amos  B.  Joues  couveyed  the 
premises  to  the  defendant  Thomas  D.  Mer- 
rill, who  resists  the  claim  of  the  plaintiffs' 
lien  upon  the  premises  upon  the  ground  that 
plaintiffs,  as  such  architects,  had  accepted 
the  house  as  completed  In  the  fall  of  1892, 
and  that  whatever  they  did  In  September 
and  October,  1893,  was  under  an  entirely  dif- 
ferent contract,  and  in  no  way  connected 
with  the  architect's  house  contract  made 
April  7,  1892.  If  the  facts  sustained  this 
contention  the  claim  of  Merrill  would  be  a 
valid  defense,  because  a  separate  contract 
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cannot  be  tacked  to  another  to  secure  a  me- 
chanic's lien  for  serrlces  or  labor  done  un- 
der both,  or  either  one  separately,  so  as  to 
extend  the  time  for  filing  the  Hen  under  the 
first  contract,  where  such  time  bad  already 
expired.  The  evidence  bearing  upon  this 
question  is  ratber  unsatisfactory,  but  the 
court  below  found,  upon  the  whole  evidence, 
against  the  contention  of  the  defendant  Mer- 
rllL  It  does  appear  quite  satisfactory,  how- 
ever, that  Merrill  bought  the  house  with  the 
distinct  understanding  with  Jones  that  the 
heating  plant  should  be  perfected.  Jones 
was  to  perfect  this  heating  plant  under  the 
superintendence  of  the  plaintiffs,  as  archi- 
tects, under  the  contract  of  April  7,  1892; 
and  the  long  delay  in  perfecting  It  was  caus- 
ed by  the  contractors  putting  in  a  defective 
plant  In  the  first  instance,  and  this  was  done 
through  no  fault  of  the  plaintifTs.  la  fact, 
it  was  their  watchfulness  and  care  that  re- 
sulted in  Merrill's  finally  obtaining  a  satis- 
factory heating  apparatus,  and  to  this  end 
these  plaintiffs  rendered  services,  as  such  ar- 
chitects, as  late  as  the  month  of  September, 
and  on  October  4,  1893.  Even  Mr.  Mei-riU 
himself,  in  the  month  of  September,  1893,  re- 
quested plaintiffs  to  go  and  thoroughly  in- 
spect the  heating  plant,  which  they  did,  he 
then  having  lived  In  the  house  for  several 
months,  and  knowing  of  the  condition  of  the 
heating  plant.  It  nowhere  appears  that  he 
offered  to  pay  for  these  services  of  the  plain- 
tiffs -  rendered  in  inspecting  and  accepting 
the  plant  after  he  requested  them  to  do  so, 
or  that  he  admits  any  liability  upon  his  part 
to  pay  for  such  services,  which  were  valua- 
ble, and  Imposed  great  responsibilities  upon 
them.  Certainly,  the  court  below  had  a 
right  to  infer  that  Merrill  regarded  these 
plaintiffs  as  still  engaged  in  the  care  and  su- 
pervision of  this  heating  plant  until  its  final 
completion  and  acceptance,  especially  as  he 
had  made  agreement  with  Jones  at  the  time 
of  the  purchase  that  he  should  perfect  it 
By  language  and  conduct,  Merrill  adopted 
the  conti-act  made  by  Jones  with  plaintiffs  in 
respect  to  the  services  they  were  to  render 
In  regard  to  this  heating  plant.  This  heat- 
ing plant  was,  including  radiators,  a  part  of 
the  bouse.  See  Capehart  v.  Foster  (decided 
at  this  term)  63  N.  W.  257.  A  change  of 
ownership  does  not  break  the  lien,  so  that 
the  lien  can  only  commence  after  the  change, 
and  upon  a  new  contract.  No  matter  how 
many  changes  there  may  be  In  the  owner- 
ship after  the  building  Is  commenced  under 
a  contract  to  build  and  complete  it,  the  lien 
commences  with  the  work,  and  If  the  work 
continues  the  lien  continues,  unaffected  by 
the  change  of  ownership.  And  the  last  item 
of  work  will  relate  back  to  the  period  when 
the  work  was  commenced.  In  order  that 
the  lien  should  not  exist  for  an  Indefinite 
period,  the  legislature  has  fixed  a  time  with- 
in which  such  lien  claim  must  be  filed  and 
enforced,  or  else  cease.  This  affords  protec- 
tion   against   subsequent   purchasers,    and 


where  such  purchaser— that  la,  one  who  pur- 
chases after  the  mechanic's  work  commen- 
ces and  his  lien  attaches— does  so  with  a 
knowledge  of  the  contract  and  its  contents, 
and  that  the  work  is  to  be  completed  during 
a  period  of  time  long  subsequent  to  the  par- 
chase,  and  he  directly  or  impliedly  permits 
its  continuance,  be  Is  estopped  from  denying 
the  existence  of  the  lien.  The  Judgment  of 
the  court  below  is  therefore  afilrmed. 


JOHN  PAUL  LUMBER  CO.  v.  HOHMBL. 

(Supreme  Court  of  Mimieeota.    June  7,  18S6.) 

MaoHANios'  LiasB— Statembkt— Tma  or  Fiuxo 
— Plbadiho. 

1.  Between  September  23,  1892,  and  Janu- 
ary SlBt  following,  jjlaintiff  fnniished  to  defend- 
ant building  material,  which  was  used  in  and 
Rlwut  the  erection  and  repairing  of  certain  build- 
ings on  tile  premises  described  in  the  lien  state- 
ment and  the  complaint  On  the  Ist  and  2d  days 
of  Marcli  followinc;  plaintiff  also  famished  build- 
ing material  for  defendant,  which  was  actually 
naed  in  another  building  on  a  distinct  tract  of 
ground.  The  trial  court  found  aa  a  fact  that 
when  plaintiff's  agent  sold  and  delivered  the  last- 
mentioned  material  be  believed,  and  from  all 
the  facta  and  circumstances  had  a  right  to  be- 
lieve, that  the  same  were  to  be  used  for  the  pur- 
pose of  constructing  and  repairing  buildings  on  the 
same  premises  on  which  the  material  thereto- 
fore sold  and  delivered  bad  been  used:  that  cred- 
it was  given  on  the  strragth  of  such  belief;  that 
the  material  was  all  suitable  for  the  purpose,  and 
that  the  agent  had  no  knowledge  that  it  was  to 
go  elsewhere.  The  lien  statement,  which  included 
the  items  last  mentioned,  was  not  filed  until  May 
27th  or  lie  days  after  the  sale  of  January  Slat. 
Hdd,  that  the  finding  was  supported  by  the  evi- 
dence, and  that  it  warranted  a  conclusion  of  law 
that  the  statement  was  seasonably  filed. 

2.  Where  a  lien  statement  contains  all  of  tiie 
requirements  of  Gen.  St  1894,  {  6236,  it  is  not 
necessarily  fatally  defective  because  it  contains 
more, 

3.  It  is  not  necessary  to  allege,  in  a  complaint 
in  an  action  to  foreclose  a  mechanic's  lien,  that 
the  notice  of  lis  pendens,  required  by  Gen.  St. 
1894,  §  6238,  has  been  filed  in  the  office  of  the 
register  of  deeds.  Proof  of  the  fact  may  be  in- 
troduced on  the  trial  without  a  formal  pleading 
of  it 

(Syllabus  by  the  Court) 

Appeal  from  diirtrlct  court,  Mower  connty; 
John  WhsTtock,  Judge, 

Action  by  the  John  Paul  Lumber  Company, 
a  cori>oration,  against  Qeorge  A.  Hormel. 
There  was  a  Judgment  for  plaintiff,  and  from 
an  order  denying  a  new  trial  defendant  ap- 
peals.    Affirmed. 

S.  D.  Catherwood,  for  appellant  French 
&  Wright,  for  respondent 

COLLINS,  J.  Action  to  foreclose  a  mate- 
rial man's  Hen.  Plaintiff  corporation  was  en- 
gaged in  selling  building  material,  while  de- 
fendant was  in  the  pork-packing  business, 
his  establishment  being  on  the  land  described 
In  the  complaint.  He  was  also  one  of  a  firm 
conducting  a  retail  meat  shop  In  a  different 
part  of  the  city.    He  contracted  with  one 
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Hunklns  to  .build  another  packing  house  on 
the  land  first  mentioned,  the  latter  to  fur- 
nish all  material  and  to  do  all  of  the  work 
for  a  stipulated  sum  of  money.  Hunklns 
ordered  the  necessary  lumber,  yalued  at 
about  $800,  from  plaintiff,  and  It  was  deliv- 
ered as  called  for;  some  of  it  to  the  con- 
tractor, some  to  defendant's  servants,  but  the 
greater  iiart  to  a  drayman  who  did  the  haul- 
ing. When  the  contract  was  completed,  Hun- 
klns kept  on  at  work  by  the  day,  repairing 
and  constructing  other  buildings  for  plain- 
tiff on  the  same  premises,  procuring  material 
from  plaintiff  as  needed,  the  value  of  such 
material  being  about  $275.  All  of  the  mate- 
rial heretofore  mentioned  was  obtained  be- 
tween September  23,  1892,  and  January  31, 
1S»3.  November  1,  1892.  Hunklns  paid  to 
plaintiff,  using  defendant's  check,  the  sum  of 
$800.  On  the  Ist  and  2d  days  of  March,  1893, 
one  of  defendant's  servants  went  to  plain- 
tiff's place  of  business,  and  bought  for  the 
former  material  of  the  value  of  $5.75.  This 
was  intended  for  use,  and  was  actually  used, 
at  the  retail  meat  shop,  and  Hunklns  had 
nothing  to  do  with  it  All  of  the  material 
was  charged  upon  plaintiff's  books  of  ac- 
count to  the  defendant,  and  this  action  was 
brought  to  recover  from  the  latter  the  balance 
of  the  entire  bill  over  and  above  the  sum 
l'>ald  by  Hunklns,  and  to  enforce  a  lien  for 
the  same  on  the  premises  on  which  Hun- 
klns performed  his  contract  The  trial  court 
found  as  a  fact  that  when  plaintiff's  agent 
sold  and  delivered  the  bill  of  goods  March  1st 
and  2d,  he  believed,  and  from  all  the  facts 
and  circumstances  in  connection  with  such 
sale  and  delivery  had  a  right  to  believe,  that 
the  same  were  to  be  used  for  the  purpose  of 
constructing  and  repairing  buildings  on  the 
same  premises  on  which  the  material  there- 
tofore sold  and  delivered  had  been  used; 
that  credit  therefor  was  given  In  such  belief; 
that  it  was  all  suitable  for  such  purpose,  and 
that  the  agent  had  no  knowledge  that  they 
■were  to  go  elsewhere.  The  relevancy  and 
Importance  of  this  finding  Is  manifest  when 
we  say  that  plaintiff's  lien  statement,  which 
embraced  all  items  from  September  23d  to 
March  2d,  and  described  only  the  land  first 
mentioned,  was  not  filed  until  May  27th,  or 
110  days  after  the  sale  of  January  31st  If  the 
sale  and  delivery  made  In  March  could  not 
be  held  to  Justify  a  lien  on  that  tract  of  land, 
although  the  material  was  not  used  there, 
plaintiff's  lien  statement  was  filed  nearly  one 
month  too  late.  The  appellant's  counsel  in- 
sists that  this  finding  was  not  supported  by 
the  evidence,  but  we  cannot  agree  with  him. 
Material  had  been  obtained  from  plalntilTs 
yard  day  after  day  from  the  latter  part  of 
September  until  the  1st  of  February,  to  be 
used  In  and  about  the  construction  and  repair 
of  buildings  used  by  defendant  In  his  pork- 
packing  business,  as  was  well  known  by 
plaintiff's  agent.  Some  of  this  had  from  time 
to  time  been  taken  from  the  lumber  yard  by 
defendant's  servants,   and   when,   about   a 


month  later,  another  servant  called  for  more 
material,  it  is  easy  to  see  that  plaintiff's 
agent  might  well  infer  and  suppose— and 
would  be  justified  In  so  doing— that  it  was 
for  use  on  the  same  premises.  It  having 
been  delivered  to  defendant's  servant,  it  cer- 
tainly was  not  Incumbent  upon  the  agent  to 
follow  the  material  to  its  destination,  and 
there  was  not  a  circumstance  to  suggest  that 
it  was  not  to  be  used  on  th«  same  premises, 
except  that  nothing  had  been  purchased  for 
about  thirty-one  days  for  defendant 

Counsel  also  argues  In  bis  brief  that  this 
finding  of  fact  is  insufficient  to  warrant  the 
conclusion  of  law  that  the  Hen  statement 
was  seasonably  filed.  He  has  no  assign- 
ment of  error  which  reaches  this  point,  but 
It  would  be  unavailing  if  he  had.  The  mate- 
rial was  sold  and  delivered  In  the  justifiable 
belief  and  expectation  that  it  was  to  be  used 
in  the  buildings  on  the  premises  described  in 
the  complaint,  where  all  material  previously 
sold  had  gone,  and  the  plaintiff's  agent  had 
no  knowledge  that  it  was  to  be  used  for  an- 
other purpose.  It  vras  sold  on  the  credit  of 
those  buildings.  Under  the  circumstances  it 
was  of  no  consequence  that  it  did  not  go- 
into  the  buildings  In  question.  See  Bums  v. 
Sewell,  48  Minn.  431,  51  N.  W.  224;  Combina- 
tion Steel  &  Iron  Co.  v.  St  Paul  City  Ry.  Co., 
52  Minn.  203,  63  N.  W.  1144.  In  Uie  body  of 
the  complaint  a  sale  and  delivery  of  the  ma- 
terial directly  to  defendant  was  alleged, 
while  In  the  Hen  statement,  which  was  made 
a  part  of  the  complaint  it  was  averred  that 
it  was  furnished  at  the  instance  of  Hunklns, 
the  contractor  of  and  for  the  defendant  own- 
er of  the  buildings.  Taken  as  a  whole,  we 
do  not  think  the  complaint  open  to  the  charge 
of  Indefinlteness,  inconsistency,  or  duplicity 
by  reason  of  these  allegations.  The  lien 
statement  contained  all  of  the  requisites  pre- 
scribed by  Gen.  St.  1894,  S  0230,  and  that  it 
contained  more  does  not  necessarily  render 
It  fatally  defective,  nor  does  it  follow  that 
It  was  inconsistent  with  the  allegations  in 
the  body  of  the  complaint  There  was  no 
aUegatlon  in  the  complaint  that  a  notice  of 
Us  pendens  had  been  filed  in  the  office  of  the 
register  of  deeds  at  the  commencement  of 
the  action.  Gen.  St.  1894,  {  0238.  And  at 
the  trial  plaintiff  made  no  attempt  to  show 
that  such  notice  had  been  filed.  But  after 
the  arguments  were  in  progi-ess,  the  court  al- 
lowed the  fact  that  the  statute  had  been  com- 
piled with  to  be  shown.  The  law  simply  re- 
quires that  the  notice  be  on  file  when  the 
action  is  commenced,  not  before.  As  the 
drawing  of  the  complaint  precedes  the  conf- 
mencement  of  the  action,  it  necessarily  fol- 
lows that  an  allegation  of  such  filing  is  not 
requisite.  If  the  fact  exists,  and  must  be 
established  by  proof,  the  evidence  is  admissi- 
ble on  the  trial  without  a  formal  pleading  of 
it  There  is  no  claim  here  that  the  court  be- 
low abused  its  discretion  when  It  opened  the 
case  that  this  proof  might  be  made.  Oi-dcr 
affirmed. 


Digitized  by 


Uoogle 


725 


NOKTHWESTERN  llEPOBTER.  VcL  «S. 


a'  — 


HAEBLER  et  al.  t.  LUTTGEN. 
(Supreme  Court  of  Minnesota.  June  7,  1805.) 
FACTtina — Lies  roH  Adtascbs. 
Ko  expreae  agreement  ia  neceasary  to  giTC 
•  factor  or  conuniaaion  merchant  a  lien  upon  the 
eouJs  in  bis  bands  for  advances  and  expenditnrea 
made  hj  him  in  the  business  of  bis  agencr,  or 
c<-r.nected  with  the  goods  consigned  to  him.  The 
Hen  arises  from  an  agreement  which  the  law  im- 
pliea.  Hence,  although  the  contract  between  him 
and  his  principal  is  in  writing,  and  contains  no  ex- 
press agreement  to  that  eiTect,  he  is.  nevertheless, 
entitled  to  a  lien,  prorided  the  written  contract 
containa  no  apecial  agreement  inconsistent  with 
the  existence  of  such  Gen. 
(Syllabus  by  the  Court) 

Appeal  from  diatrfct  court,  Hennepin  counr 
ty;  Uenry  G.  Hicks,  Judge. 

Action  by  Theodore  Haebler  and  Oflc«r 
Faerhmann,  partners,  against  M.  O.  Luttgen. 
JudKment  was  ordered  for  plaintiffs,  and  de- 
fendant appeals.     Reversed. 

Following  Is  Bxtiibit  A,  referred  to  in  opin- 
ion: "New  Yorlc,  4tb  June,  1891.  In  consid- 
eration of  one  dollar  paid,  it  is  hereby  agreed 
between  tbe  undersigned,  Haebler  &  Com- 
pany, of  New  York,  and  M.  O.  Luttgen,  of 
Minneapolis,  tbat  Haebler  ft  Company  ship 
to  M.  O.  Luttgen,  as  their  agent,  Schifferdeck- 
er  German  Portland  cement,  under  tbe  fol- 
lowing conditions,  namely:  First,  tbat  tbe 
prices  for  the  Scbifferdecker  cement  during 
tbe  season  is  to  be  $2.36  per  barrel,  f.  o.  b. 
New  York,  for  the  cement  to  be  used  in  tbe 
curbing  contract  on  basis  of  sixty  days  from 
date  of  delivery  In  MlnneniMiis,  or  $2.37  per 
barrel,  f.  o.  b.  New  York,  for  all  other  busi- 
ness on  basis  of  three  months  from  date  of 
shipment  in  New  York;  second,  tliat  M.  O. 
Luttgen  is  to  receive  for  bis  labor  and  at- 
tention all  what  he  obtains  nbore  the  above- 
named  prices;  third,  that  Haebler  &  Com- 
pany are  to  bill  tbe  cement  to  M.  O.  Lutt- 
gen, and  that  M.  O.  Luttgen  sells  the  ce- 
ment as  such  agent  for  Haebler  &  Com- 
pany, and  bills  tbe  cement  to  his  customers 
as  such  agent;  fourth,  tbat  M.  O.  Luttgen 
turns  over  such  remittances  as  he  receives 
for  tbe  cement,  upon  receipt  of  same,  to 
Haebler  &  Company,  as  whose  agent  be 
sells,  bills,  and  delivers  the  cement;  fifth, 
tbat  Haebler  &  Company  will  not  sell  tbe 
Scbifferdecker  cement  to  any  other  house  in 
St  Paul  and  Minneapolis  than  M.  O.  Lutt- 
gen may  name,  as  tbe  latter  is  to  be  their 
sole  representative  (this  excludes  the  option 
given  to  the  Union  Railway  Supply  Com- 
pany, which,  however.  Haebler  &  Company 
will  only  fill  if  they  are  compelled  to  do  so; 
sixth,  that  M.  O.  Luttfcen  Is  to  sell  on  tbe 
above  conditions  a  minimum  qnautity  of  4,- 
000  barrels  during  tbe  season,  and  as  mucb 
more  as  be  can  dispose  and  as  Haebler  & 
Company  can  deliver.  In  witness  whereof, 
we  have  hereunto  Aet  our  bands  and  seals. 
Haebler  &  Company.    M.  O.  Luttgen." 

Albee  Smith,  for  appellant  0.  R.  Came- 
-- ^*>,  for  resi)oudeut8. 


MITCHELL,  J.  Tbte  was  an  action  of 
claim  and  delivery,  the  comphtint  alleging 
generally  that  the  plaintiffs  were  the  owners 
and  entitled  to  tbe  possession  of  the  proper; 
which  the  defendant  wrongfully  witbhelil 
The  answer,  as  amended  on  tbe  trial,  ad- 
mitted plaintiffs'  general  ownership  of  tb? 
property,  but  alleged  that  defendant  bad  re- 
ceived it  from  them  under  a  written  coa- 
tract  (Exhibit  A),  as  their  agent  to  sell  <.l 
commission;  that  he  had  advanced  and  ja'A 
the  freight  on  it  from  New  York  to  Minue- 
apolis,  and,  at  the  request  of  plaintiffs,  had 
paid  Insurance  on  It  and  had  performed  serv- 
ices In  storing  the  property  In  bis  ware- 
house, amounting  in  all  to  $4S0,  for  whicb 
he  claimed  a  lien.  Tbe  reply  was  a  general 
denial.  The  written  contract  baving  been 
Introduced  In  evidence,  tbe  court,  on  plain- 
tiffs' motion,  excluded  all  other  evidence 
tending  to  establish  defendant's  lien  as  11- 
competent.  Irrelevant,  and  immaterial  tuder 
the  pleadings.  The  record  does  not  distinct- 
I  ly  disclose  the  precise  ground  upon  whicb 
the  court  excluded  the  evidence,  but  we  in- 
fer that  It  was  that  parol  evidence  was  in- 
admissible to  vary  a  written  contract;  ana. 
Inasmuch  as  the  contract  did  not  expte^si; 
provide  tbat  the  defendant  should  have  a 
Hen,  therefore  parol  evidence  waa  Inadmis- 
sible to  prove  tbe  existence  of  one.  In  ttis 
the  court  clearly  erred.  Tbe  rule  of  evi- 
dence referred  to  has  no  application  to  the 
case.  Tbe  contract  shows  tbat  aefendant 
received  and  held  tbe  property  for  sale  as  a 
factor  or  commission  merchant;  tbat  Is,  as 
agent  of  the  plaintiff  to  sell  tbe  property  for 
a  compensation  or  commission.  No  express 
agreement  for  a  lien  for  bis  advances  on 
account  of  tbe  property  consigned  to  bin: 
was  necessar}'.  Tbe  lien  arises  upon  an 
agreement  which  tbe  law  implies.  It  is  true 
that  defendant's  compensation  was  to  be  re- 
ceived from  the  proceeds  of  tbe  sale  of  tbe 
property,  and  tbat  tbe  amount  of  it  was 
dependent  upon  tbe  prices  at  whicb  the 
property  was  sold.  But  this  does  not  alter 
tbe  case.  There  is  nothing  in  tbe  written 
contract  inconsistent  with  tbe  existence  of  a 
lien,  or  implying  that,  after  defendant  bad  re- 
ceived the  property  and  made  advances  or 
expended  money  In  the  basinesa  of  bis  ageucy 
In  connection  with  tbe  property,  piaiutitTs 
might,  without  any  default  on  bis  part,  arbi- 
trarily retake  tbe  goods,  and  deprive  blni  t-f 
botb  bis  right  to  a  lien  and  to  make  a  sale. 
In  his  brief,  counsel  for  plaintiffs  uow  con- 
cedes that  the  law  gave  defendant  a  Uen  for 
such  advances  or  charges  as  were  necessari- 
ly made  or  incurred  in  connection  with  tb<> 
property,  but  insists  that  this  right  of  lien 
hnd  been  terminated  or  forfeited  by  reas>.'n 
of  his  default  in  the  performance  of  tlie 
terms  of  tbe  contract  In  not  selling  tbe  proi>- 
erty  within  tbe  time  required,  and  lu  not 
selling  the  amount  of  property  stipulated 
for.  It  Is  sufficient  answer  to  this  to  saj 
that  no  such  question  was  even  suggesteJ 

.     Digitized  by  VjOOQIC 


Minn.) 


BASTING  V.  NORTHERN  TRUST  CO. 


721 


either  In  the  {headings  or  upon  the  trial.  If, 
for  any  reason,  defendant's  right  to  a  Hen  bad 
been  forfeited,  the  plaintiffs  should  have  al- 
leged it  In  their  reply,  and  proved  It  Order 
reversed. 


BASTINO  T.  NORTHBHN  TRUST  CO. 
<Snpreme  Coart  of  Minnesota.    June  7,  1895.) 

Traxbfbk  or  Corporate  Stock — Liability  or 
Btcckboldek. 
Held  that  npon  the  facts  in  this  case, 
there  was  a  sufficient  transfer  of  stocli  upon  the 
<»rporate  books,  and  a  suQtcient  mutual  recogni- 
tion by  iht  corporation  and  the  transferee  of  the 
relation  of  stockholder,  to  change  the  equitable 
ownership  of  the  stock  into  a  legal  ownership, 
so  as  to  make  the  transferee  liable  to  the  corpo- 
rution  for  the  payment  of  calls  on  the  stock. 

(Syllabus  by  the  Conrt) 

Appeal  from  district  conrt,  Hennepin  coon* 
ty;   Henry  C.  Belden,  Judge. 

Action  by  Theo.  Basting,  receiver,  against 
the  Northern  Trust  Company.  From  an  or- 
der dismissing  the  actioD,  plalDtiff  appeals- 
Reversed. 

Cobb  A  Wheelwright,  for  appellant  Oar> 
man  N.  Smith,  for  respondent. 

MITCHELL,  J.  The  plaintiff,  as  receiver 
•of  the  Times  Company,  appointed  in  proceed- 
ings under  Gen.  St.  1804,  {  5897,  brought  this 
acticHi  to  recover  a  call  on  75  shares  of  the 
<-apltal  stock  of  the  insolvent  corporation  al- 
leged to  be  owned  by  the  defendant.  The 
defendant  denied  that  It  was  the  owner  of 
the  stock.  When  plaintiff  rested  the  court 
dismissed  the  action  on  the  ground  that  the 
stock  had  never  been  transferred  to  defendant 
on  the  tMwks  of  the  corporation,  and  hence  no 
relation  of  privity,  Buch  as  to  Impose  upon 
it  the  obligation  of  a  legal  stockholder,  ex- 
isted at  the  time  the  call  was  made.  The 
correctness  of  this  ruling  is  the  only  question 
presented  by  this  appeal.  The  facts  are 
practically  undisputed. 

The  Times  Company  was  organized  under 
<5en.  St  1878,  c.  34,  tit  2  (Gen.  9t.  1884, 
{  2794  et  seq.).  The  statute,  it  will  he  re- 
membered, provides  that  the  stodc  of  any 
such  corporation  ^all  be  transferable  only 
on  the  books  of  the  company,  and  that  a 
transfer  shall  not  he  valid,  except  as  be- 
tween the  parties,  until  it  is  regularly  en- 
tered on  the  ixraks  of  the  company,  so  far 
as  to  show  the  names  of  the  persons  by 
and  to  whom  transferred,  the  numbers  or 
oth(>r  designation  of  the  shares,  and  the  date 
<if  the  transfer;  also  that  the  books  of  the 
company  shall  be  so  kept  as  to  show  intelli- 
tribly  tiie  original  stockholders,  their  respec- 
tive interests,  the  amount  which  has  been 
paid  in  on  the  shares,  and  all  transfers  there- 
of. Gen.  9t  1894,  «  2589,  2796,  2799.  This 
company  kept  no  regular  "stock  book."  It 
kept  a  "certificate  book,"  containing  printed 
certitlcates  of  stock,  which,  as  occasion  re- 
quired, W'M'e  filled  out,  signed  by  the  proper 
v.63N.w.no.7 — 46 


ofOcers,  and  then  delivered  to  the  subscrl- 
bera.  In  thU  certificate  book  there  was  a 
stub  opposite  each  certificate,  on  which  was 
entered  the  name  of  the  person  to  whom  Is- 
mied,  the  date  of  Issue,  and  the  amount  or 
number  of  shares.  When  a  certificate  was 
surrendered  and  canceled,  an  entry  of  the 
fact  was  usually  made  on  the  corresponding 
stub,  and  the  cancded  certificate  pasted  Into 
the  book.  It  appears  that  the  stock  certifi- 
cates were  Issued  before  the  stock  was  paid 
for  in  full,  and  there  was  nothing  in  the  cer- 
tificate book  to  show  the  amount  which  had 
been  paid  on  the  shares.  The  method  adopt- 
ed by  the  company  to  show  this  fact  was  to 
open  in  Its  general  ledger  a  "stock  account" 
with  each  shareholder,  showing  the  number 
of  shares  held  by  him,  and  in  which  he  was 
charged  with  the  amount  of  all  calls  made 
thereon,  and  credited  with  all  sums  paid  on 
such  calls.  One  Nlmmocks  having  sub- 
scribed for  75  shares  of  the  capital  stock  of 
the  company,  a  certiflcate  was  Issued  to  him, 
by  the  terms  of  which  the  stock  was  trans- 
ferable only  on  the  books  of  the  company  on 
surrender  of  the  certificate.  The  usual  entry 
or  notation  was  made  on  the  stub,  showing 
the  date  and  amount  of  the  certitlcate,  and 
the  name  of  Nlmmocks  aa  the  person  to 
whom  it  was  issued.  The  company  also 
opened  in  its  ledger  the  usual  stock  account 
with  him,  as  a  shareholder.  Subsequently 
the  company  made  a  "call"  on  the  stock, 
which  Nlmmocks  failed  to  pay.  In  this  con- 
dition of  affairs  the  defendant  the  trust  com- 
pany, upon  an  execution  issued  on  a  judg- 
ment in  Its  favor  against  Nlmmocks,  levied 
upon  and  sold  the  stock,  became  the  pur- 
chaser at  the  execution  sale,  and  received  a 
certificate  of  sale  from  the  sheriff.  The  de- 
fendant had  been  informally  advised  that  the 
Times  Company  claimed  a  lien  on  the  stock 
for  the  unpaid  call,  and  would  not  transfer 
the  stock  on  Its  books  to  the  defendant  until 
tills  call  was  paid.  Nevertheless,  on  Novem- 
ber 15,  1802,  the  defendant  served  on  the 
Times  Company  a  notice  that  it  was  the 
owner  of  stock,  as  evidenced  by  the  stock 
certificate  Indorsed  by  Nlmmocks,  and  by 
the  sheriCTs  certiflcate  of  sale,  and  requiring 
the  Times  Company  to  transfer  the  stock  to 
the  defendant,  on  its  books,  and  to  issue  to 
it  a  new  certificate.  This  notice  was  accom- 
panied by  the  stock  certificate  indorsed  by 
Nlmmocks,  and  by  the  sherifTs  certificate  of 
sale.  The  Times  Ck>mpany  declined  to  make 
the  transfer  at  that  time,  but  the  court  cor- 
rectly states  in  its  memorandum  that  "be- 
cause of  the  incumbrance  then  resting  on 
the  stock,  arising  from  the  unpaid  call  there- 
tofore made  upon  Nlmmocks,  the  defendant 
was  not  entitled  to  a  compliance  with  Its  de- 
mand; and  this  was  understood  to  be  the 
i  reason,  and  the  only  reason,  at  the  time,  1^ 
I  both  parties,  for  the  refusal."  The  defcnd- 
I  ant  made  no  offer  to  pay  this  call,  but  left 
;  the  notice,  together  with  the  stock  certiUeate 
I  and  the  sheriff's  certiflcate  of  sale,  with  the 
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defendant  Matters  rested  thus  until  Febru- 
ary, 1894,  wben  the  Times  Company  succeed- 
ed in  collecting  from  Nlmmocks  the  amount 
due  on  the  call  referred  to.  Thereupon,  and 
about  the  2l8t  of  that  month.  It  made  In 
Nlmmocks'  stock  account  (a  copy  of  which  la 
to  be  found  on  page  82  of  the  paper  book)  in 
the  ledger  the  following  entry:  "C.  A.  Nlm- 
mocks, under  execution  sale,  sold  the  North- 
em  Trust  Co.  75  shares."  No  entry  or  mem- 
orandum of  this  sale  was  made  on  the  cer- 
tificate book,  and  the  above  was  the  only 
entry  of  the  transfer  ever  made  on  the  books 
of  the  company.  It  appears  that  this  enti7 
was  first  made  In  pencil,  and  afterwards  In 
ink.  There  Is  some  question,  under  the  evi- 
dence, whether  this  change  was  made  in 
February,  or  at  some  later  day  between  that 
date  and  the  28th  of  May,  following;  but  we 
do  not  deem  this  question  at  all  material. 
The  next  thing  done  was  that  on  May  28th 
the  directors  made  a  call  (the  one  sued  on)  of 
48^  per  cent,  on  the  stock,  and  on  the  same 
day  called  a  special  meeting  of  the  stocbhold- 
ers,  for  June  4th,  to  consider  the  financial 
condition  of  the  company.  Notice  of  the  call 
and  notice  of  this  special  meeting  were  both 
served  on  defendant  at  the  same  time.  The 
only  action  of  the  defendant  on  rec^pt  of 
these  notices  was  as  follows:  The  president 
of  the  defendant  executed  to  Its  attorney  a 
written  authority  or  proxy  to  attend  the 
special  meeting  of  the  stockholders,  and  "rep- 
resent it,"  or  "represent  the  interests  of  the 
company,"  but  accompanied,  as  the  president 
testified,  with  verbal  instructions  "not  to 
represent  It  In  a  voting  capacity,  as  a  stock- 
holder." The  attorney  attended  the  meeting, 
and,  before  it  convened,  made  inquiries  of 
the  officers  of  the  company,  then  present, 
as  to  its  financial  condition.  The  result  of 
these  inquiries  was  such  that  he  decided  not 
to  present  his  proxy,  or  take  any  part  In  the 
meeting,  and  thereupon  retired.  Nothing 
further  was  done  by  either  party  until  the 
plaintiff  brought  this  action,  in  September, 
1894. 

It  Is  generally  stated  In  the  books  that,  un- 
til a  transfer  is  recorded  in  the  transfer 
book  of  the  corporation,  the  transferee  Is 
not  chargeable  with  either  corporate  debts 
or  unpaid  balances  on  the  stock;  that,  while 
he  Is  bound  to  protect  and  indemnify  Uis 
transferrer,  he  is  not  liable  to  the  corpora- 
tion or  corporate  creditors  or  other  stock- 
holders; that  the  transferrer  Is  not  released 
from  liability  until  the  transfer  is  duly  regis- 
tered in  the  corporate  books.  But  an  exami- 
nation of  the  authorities  will  prove  that  this 
rule  has  not  always  been  rigidly  adhered 
to,  but  is  subject  to  numerous  exceptions 
and  qualifications.  It  has,  for  example,  been 
frequently  held  that  where  the  corporation 
accepts  the  transferee  as  a  stockholder,  and 
he  exercises  any  of  the  rights  or  accepts 
any  of  the  benefits  of  a  shareholder,  he  will 
be  liable  as  such,  although  no  transfer  haa 
been  made  on  the  books  of  the  company. 


It  has  also  been  held  that  where  tbft  trans- 
ferrer has  done  all  he  was  reanired  to  do 
in  the  premises,  but  that,  through  the  negli- 
gence or  fault  of  the  company,  no  transfer 
was  entered  on  its  books,  the  transferrer 
was  released;  applying  the  principles  that  a 
party  cannot  take  advantage  of  bis  own 
wrong,  and  that  In  equity  that  will  be  con- 
sidered done  which  ought  to  be  done.  Whit- 
ney V.  Butler,  118  n.  S.  6S0,  7  Sup.  Ct  61; 
Ex  parte  Bagge,  13  Beav.  1G2;  Young  v. 
McKay,  60  Fed.  394;  Spring  Go.  ▼.  Harris, 
20  Mo.  382.  It  will  also  be  found  from  the 
authorities  that  the  rule,  even  when  held  ap- 
plicable, has  been  very  liberally  construed, 
both  as  to  the  character  of  the  entry  of  the 
transfer,  and  of  the  book  where  It  la  made. 
Cutting  V.  Damerel,  88  N.  Y.  410.  We  have 
held,  in  common  with  courts  generally,  thai 
the  provision  that  a  transfer  of  stock  must 
be  made  on  the  corporate  books  is  Intended 
solely  for  the  protection  and  benefit  of  the 
corporation,  and,  probably  we  should  have 
added,  its  creditors.  Baldwin  v.  Canfleld,  26 
Minn.  43, 1  N.  W.  261.  It  is  therefore  a  pro- 
vision which  the  corporation  may  waive.  In 
considering  the  utteiances  of  the  courts  on 
this  subject,  it  is  Important  to  consider  in 
each  case  how  the  question  arose,  and  by 
whom,  and  for  whose  benefit,  the  absence  of 
a  transfer  on  the  corporate  books  was  in- 
voked. In  many  of  the  numerous  cases  cited 
by  defendant,  the  action  was  against  the 
ti'ansferrer,  who  sought  to  relieve  himself 
from  liability  by  alleging  a  transfer  of  bis 
stock.  We  apprehend,  in  such  a  case,  the 
rule  would  be  more  rigidly  enforced  in  favor 
of  the  corporation,  for  whose  benefit  It  was 
designed,  than  in  a  case  like  the  present, 
where  the  absence  of  a  formal  transfer  is 
invoked  against  the  corporation  by  the  trans- 
feree, who,  as  the  equitable  owner  of  the 
stock,  ought  to  pay  the  call,  and  who  must 
eventually  pay  it.  It  it  is  paid  by  any  one. 
for  he  is  at  least  bound  to  indemnify  the 
transferrer,  if  the  latter  has  to  pay  it. 

In  the  present  case  much  stress  is  laid  ujiod 
the  fact  that  the  Times  Company,  after  its 
refusal  to  make  the  transfer,  in  November. 
1892,  because  of  the  nonpayment  of  a,  prior 
call  on  the  stock,  never  notified  the  defend- 
ant of  its  subsequent  entry  of  the  transfer, 
or  that  it  recognized  it  as  a  stockholder,  un- 
til it  made  the  call  in  May,  1894.  But  there  is 
no  force  in  this  suggestion.  It  Is  undoubtedly 
true  that  a  man  cannot  be  made  a  stock- 
holder without  his  consent,  but  the  porcbase 
of  the  stock  by  defendant  was  of  itaelf  au- 
thority to  the  vendor  to  make  the  transfer, 
or  compel  the  purchaser  to  make  it,  on  the 
books  of  the  company.  Webster  v.  Upton. 
91  U.  S.  65;  Wynne  v.  Price,  3  De  Gex  &  S. 
310.  Having  knowledge  of  the  purchase  by 
defendant,  and  having  possession  of  the  evi- 
dence of  the  fact,  it  would  have  been  the 
right,  if  not  the  duty,  of  the  Times  Company, 
upon  receiving  payment  of  the  overdue  call 
on  the  stock,  to  record  the  transfer  on  its 
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books,  Jn  the  absence  of  any  request  by  de- 
fendant to  that  effect,  and  even  against  bis 
objections.  Railway  Ck>.  t.  Fairclough,  2 
Man.  &  O.  706;  Upton  t.  Bumtiam,  3  Biss. 
520,  Fed.  Cas.  No.  10,799.  But  in  tbis  case 
tbe  acts  of  tbe  defendant  amounted  to  a 
continuing  request  to  tbe  Times  Company  to 
record  tbe  transfer  on  its  boolu,  and,  even 
If  sncb  a  request  was  necessary,  constituted 
ample  autborlty  to  do  so  as  soon  as  tbe 
Nimmocks  assessment  was  paid.  Tbe  fact 
that  no  new  certificate  was  ever  issued  to 
tbe  defendant  is  immaterial.  Tbis  would 
bare  been  additional  evidence  of  ownersblp, 
but  was  not  essential  to  legal  ownersblp, 
of  tbe  stock.  Reyser  ▼.  Uitz,  133  U.  S.  138, 
10  Sup.  Ct.  290. 

Tbe  books  of  tbe  Times  Company  were, 
perluips,  not  In  tbe  form   to  constitute  a 
strict  and  literal  compliance  wltb  tbe  statute. 
Tbere  was  no  one  book  tbat  contained  all  tbat 
tbe  statute  required;  but,  between  tbe  cer- 
tificate book,  and  the  stock  account  in  the 
ledger,  they  contained  substantially  all  tbat 
was  necessary.    Tbe  certificate  book  shewed 
nothing  as  to  what  bad  been  paid  on  the 
stocli,  but  tbis  was  shown  by  tbe  stock  ac- 
counts kept  with  the  several  Bharebolders 
in  the  ledger.    These  accounts  also  showed 
tbe  names  of  the  stockholders,  and  the  num- 
ber of  shares  held  by  each.    The  principal 
defect  in  these  stock  accounts  was  that  they 
were  not  In  a  book  tbat  would  be  readily 
accessible  to  inspection  by  the  public  for 
the  purpose  of  ascertaining  who  tbe  stock- 
bolders  were.    But  tbe  entry  in  tbis  account 
of  tbe  fact  of  the  execution  sale  by  which 
tbe  title  to  tbe  stock  had  passed  from  Nim- 
mocks  to  the  defendant  was  a  clear  recogni- 
tion by  the  Times  Company  of  the  defend- 
ant as  a  stockholder.    The  defendant,  by  its 
acts,  bad  asserted,  and  was  continuing  to 
assert,  that  it  was  a  stockholder,  and  was 
entitled  to  the  rights  of  one;  and,  when  ad- 
vised that  tbe  Times  Company  recognized  it 
as  a  stocldiolder,  it  acquiesced,  by  making 
no  objection,  and,  so  far  as  appears,  never 
repudiated  this  relationship  to  the  corpora- 
tion until  It  interposed  its  defense  to  this 
action,  unless  tbe  act  of  its  attorn^  In  re- 
fraining to  take  part  In  the  shareholders' 
meeting  of  June  4th  can  be  so  construed. 
In  view  of  all  these  facts,  and  the  equitable 
obligations  of  the  defendant,  as  purchase 
of    this   stock,  to   pay   subsequent  assess- 
ments, slight  evidoice  of  mutual  recogni- 
tion by  the  corporation  and  the  defendant 
of  tbe  relation  would  be  sufficient  to  change 
the  equitable  ownership  of  the  stock  into  a 
legal  ownership,  so  as  to  make  the  defend- 
ant liable  to  the  company.    Upton  t.  Bum- 
bam,  8  Biss.  431,  Fed.  Cas.  No.  16,798.    Our 
conclusion  is  that  the  acts  of  the  company 
in  making  this  entry  in  the  stock  account 
of  the  transfer  of  title  by  execution  sale  to 
tbe  defendant  was  not  only  a  clear  recogni- 
tion of  It  as  a  stockholder,  but  a  sufficient, 
altbotigh  informal,  transfer  of  the  stock  on 


corporate  books  to  bring  the  defendant  in 
privity  with,  and  make  it  liable  to,  the  cor- 
poration. In  purchasing  stock,  the  trans- 
feree impliedly  agrees  with  the  transferrer 
to  pay  all  future  calls.  According  to  the 
doctrine  of  this  court  the  person  for  whose 
benefit  a  promise  is  made  may  enforce  it, 
though  he  be  a  stranger  to  the  contract  and 
to  the  consideration.  A  transfer  on  the  cor- 
IKtrate  books  Is  designed  for  the  benefit  of 
the  corporation  itself.  In  view  of  these  facts, 
and  keeping  in  mind  the  distinction  between 
an  action  against  the  transferrer,  where  tbe 
corporation  has  never  recognized  tbe  trans- 
feree as  a  stockholder,  and  refuses  to  look 
to  him  for  payment  of  the  call,  and  an  ac- 
tion against  the  transferee,  where  the  cor- 
poration has  elected  to  accept  him  as  a  stock- 
holder, and  to  look  to  him  for  payment,  it 
may  be  doubtful  whether  there  la  any  sound 
principle  upon  which  It  can  be  held  tbat  tbe 
absence  of  a  transfer  of  the  stock  on  the 
corporate  books  Is  ever  available  as  a  de- 
fense In  favor  of  a  transferee  who  Is  liable 
over  to  bis  transferrer  In  case  the  latter  has 
to  pay.  But  it  is  not  necessary  to  decide 
that  question  in  this  case.   Order  reversed. 


MASTBRMAN  v.  LUMBERMAN'S  NAT. 

BANK  OF  STILLWATER  et  al. 

(DURANT,  Interrener). 

(Supreme  Court  of  Minnesota.    June  7,  1895.) 

liisoLVEXCT  or  Pahtmbb  —  Action  bt  Rbcsiveb 

TO  Bbt  AaiDB  Firm  Convktance— Ik- 

tbkvbhtios— Pkactick. 

1.  A  receiver  of  the  imolvent  estate  of  one 
member  of  a  copartnership  cannot  maintain  an  ac- 
tion to  set  aside  as  preferential  a  conveyance  of 
real  and  personal  property  beionglng  to  a  copartner- 
ship and  of  its  assets,  given  to  secure  ^  firm  debt. 

2.  Prior  to  tbe  trial,  the  other  member  of  the 
coparmership  had  filed  a  comolaint  in  interven- 
tion, setting  forth  that  be  was  the  sole  owner  of 
all  property  formerly  belonging  to  the  firm  by 
virtue  of  a  pnrdiase  from  his  partner  before  plain- 
tiff was  appointed  such  receiver,  and  demanding 
affirmative  relief.  To  this  complaint  plaintiff 
bad  answered.  When  plaintiff  rested  his  case. 
It  was  dismissed  a"  to  defendant  l>ank  for  want 
of  evidence.  The  court  then,  against  the  protest 
of  plaintiff,  proceeded  to  try  and  determine  the 
issues  made  by  the  pleadings  In  intervention. 
Hdd,  that  this  was  not  error. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Washington 
county:  W.  C.  WiUiston,  Judge. 

Action  by  W.  C.  Masterman,  receiver, 
against  the  Liumberman's  National  Bank  of 
Stillwater  and  others.  E.  W.  Durant  inter- 
vened. There  was  a  Judgment  for  defend- 
ants and  intervener,  and  from  an  order  deny- 
ing a  new  trial  plaintiff  appeals.   Affirmed. 

John  Day  Smith  and  Young,  Fish  &  Dick- 
inson, for  appellant  Henry  J.  Horn  and 
Glapp  &  McCartney,  for  respondent  bank. 
James  N.  Castle  and  W.  P.  Warner,  for  inter- 
vener, respondent 

COLLINS,  J.  This  was  an  action  to  avoid 
and  set  aside  an  alleged  unlawful  and  fraud- 
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ulent  preference  said  to  have  beea  made  in 
February,  1883,  to  defendant  bank  by  one 
K.  J.  Wheeler.  Ttie  complaint  was  in  the 
usual  form,  alleging  Wheeler's  Insolrency, 
and  the  appointment  of  the  plaintiff  as  re- 
ceiver under  the  statute,  the  insolvent's  In- 
debtedness to  the  bftnk  and  to  otiier  persons, 
and  that  Wheeler,  while  so  insolvent,  and 
with  Intent  to  give  an  unlavrful  and  forbid- 
den preference,  did  transfer  and  convey  to 
it  as  security  for  Its  claim  a  large  quantity  of 
real  and  personal  property,  the  most  of  it 
being  particularly  described  and  itemised. 
That  defendant  had  reasonable  cause  to  be- 
lieve Wheeler  to  be  Insolvent  when  receiving 
this  transfer  and  the  conveyance  was  also 
averred.  It  was  also  alleged,  upon  informa- 
tion and  belief,  that  defendant  had  sold  and 
disposed  of  part  of  this  property.  The  re- 
lief demanded  was  that  defendant  be  com- 
pelled to  transfer  and  convey  said  property 
to  plaintiff  as  receiver,  or  to  account  for  the 
same,  and  if,  upon  such  accounting.  It  was 
determined  that  the  property  was  lawfully 
held  as  security  for  Wheeler's  indebtedness, 
the  iimount  thereof  might  be  ascertained,  and 
that  plaintiff  might  then  be  allowed  to  pay 
and  redeem.  ■  The  answer  denied  Wheeler's 
insolvency,  and  denied  that,  individually,  he 
was  ever  indebted  to  the  bank  in  any  sum. 
It  alleged  that  for  many  years  prior  to  Feb- 
ruary, 1803,  said  Wheeler  and  E.  W.  Durant 
had  been  engaged  as  copartners  as  Durant 
&  Wheeler,  principally  in  lumbering,  and  all 
of  the  time  had  been  Indebted  to  defendant 
bank;  that  said  firm  had  been  and  was  per- 
fectly solvent  and  able  to  pay  Its  debts;  and 
that  the  property,  and  all  of  the  same,  describ- 
ed In  the  complaint  and  In  the  transfers  and 
conveyances  in  question,  except  one  city  lot, 
was,  and  }or  more  than  one  year  prior  there- 
to had  been,  copartnership  pi-operty,  and  part 
of  the  assets  of  the  firm;  and  that  it  was 
transferred  and  conveyed  to  the  defendant 
bank  to  secure  the  payment  of  the  firm  In- 
debtedness then  evidenced  by  past-due  prom- 
issory notes.  It  explicitly  denied  that  the 
defendant  bad  any  knowledge  of  Wheeler's 
Insolvency,  and  that  when  receiving  the 
property  as  security  it  was  with  an  unlawful 
intent.  When  the  cause  came  on  for  trial 
before  the  court,  without  a  Jury,  Durant  was 
permitted  to  file  a  complaint  In  intervention, 
to  which  plaintiff  answered.  In  this  com- 
plaint many  of  the  material  allegations  In 
defendant's  answer  were  reiterated  and  re- 
affirmed. It  was  alleged  that  for  many  years 
prior  to  the  transaction  it  had  been  the  cus- 
tom of  the  firm  of  Durant  &  Wheeler  to  se- 
cure the  payment  of  their  indebtedness  to 
defendant  bank,  and  that  all  of  this  proper- 
ty was  partnership  property  solely,  and  was 
transferred  and  conveyed  to  secure  the  firm 
notes  only,  and  for  no  other  purpose.  It  was 
also  averred  that  on  the  14th  day  of  Feb- 
ruary, 1803,  in  the  usual  course  of  business, 
and  for  a  valuable  consideration,  the  interven- 
er, Durant,  purchased  from  said  Wheeler  his 


Interest  In  and  to  all  of  the  property  of  said 
copartnership,  tooK  a  delivery  thereof,  and 
then  and  there  became  the  sole  owner  of 
the  assets  and  property  of  said  Dunmt  & 
Wheeler,  including  all  of  the  property  In- 
Tolved  herein,  subject  to  the  defendant's 
claim;  and  that  at  the  time  of  the  appoint- 
ment of  plaintiff,  as  receiver,  said  Wheeler 
had  no  Interest  whatsoever  in  the  same.  The 
r^ief  demanded  was  that  the  Intervener's 
rights  and  equities  he  adjusted,  and  that  he 
have  such  other  and  further  relief  as  might 
be  Just  The  parties  proceeded  to  trial,  and, 
when  plaintiff  rested,  the  case  was  dismissed 
as  to  defendant  bank,  on  the  ground  that  the 
evidence  did  not  establish  a  cause  of  action 
against  it  Against  the  protest  of  the  plain- 
tiff, the  court  then  proceeded  to  try  the  Is- 
snes  made  by  the  pleadings  between  the  in- 
tervener and  the  plaintiff;  and  thereafter 
made  findings  of  fact.  In  which  It  ordered 
Judgment,  not  only  that  the  intervener  was 
and  is  the  sole  owner  of  the  proi>erty  in  ques- 
tion, save  the  one  lot  before  mentioned, 
which  concededly  was  the  Individual  prop- 
erty of  Wheeler  when  conveyed  to  the  banlE, 
subject  to  the  claims  which  It  was  trans- 
ferred and  conveyed  to  secure,  but  that  de- 
fendant bank  was  entitled  to  Judgment  that 
plaintiff  take  nothing  by  the  action,  and  that 
costs  and  disbursements  of  both  Intervener 
and  defendant  be  recovered  «f  him. 

The  appeal  Is  from  an  order  denying  a  new 
trial,  and  the  first  question  which  we  shall 
consider  Is  that  raised  by  the  dismissal  of 
the  action  when  plaintiff  rested  his  case;  for, 
as  we  regard  it,  that  disposes  of  the  case.  It 
appeared  on  the  trial  that  the  title  to  a  portion 
of  the  real  estate  conveyed  to  defendant 
stood  of  record  in  the  name  of  Durant,  a  pert 
In  the  name  of  Wheeler,  and  the  remainder 
In  the  names  of  both  Durant  and  Wherier, 
sometimes  designated  In  the  deeds  as  co- 
partners. But,  from  the  evidence  Introduced 
by  plaintiff.  It  was  conclusively  established 
that  it  was  all  partnership  property,  and  of  the 
firm  assets,  and  that  none  of  it  had  e^er  be- 
longed to  Wheeler  Individually,  except  the 
one  lot  already  referred  to.  That  the  legal 
title  to  a  part  stood  In  the  name  of  Wheeler 
could  not  affect  or  control  the  real  fact. 
Brown  v.  HorriU,  «  Minn.  4S3,  48  N.  W. 
S28,  and  cases  cited.  And  tlie  same  showing 
was  made  as  to  the  personal  property  in- 
cluded In  the  transfer.  It  was  also  concln- 
alvely  shown,  as  averred  in  the  answer,  that 
Wheeler  never  was  Indeibted  to  the  bank 
personally,  and  that  the  transfer  and  con- 
veyance were  made  to  secure  the  indebted- 
ness of  the  solvent  firm  of  Durant  &  Wheel- 
er. With  these  facts  clearly  establlebed,  it 
Is  difficult  to  see  what  right  the  plaintiff,  re- 
ceiver of  Wheeler's  insolvent  estate,  had  to  as- 
sail and  set  aside  as  preferential  the  transfer 
and  conveyance  of  firm  property  to  secure  and 
pay  firm  debts.  The  taking  of  this  secorlty 
did  not  operate  to  give  to  defendant  bank 
any  preference  over   Wheeler's   Individual 
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credlton  that  It  did  not  have  before,  for  all 
of  the  partnership  property  was  subject  to 
the  payment  of  all  of  the  partnership  debts 
before  any  part  of  It  could  l>e  used  or  applied 
In  payment  of  the  claims  of  the  creditors 
now  represented  by  plaintiff.  As  to  firm 
property,  the  defendant  bank  was  a  pre- 
ferred creditor  from  the  start.  It  seems  to 
be  admitted  tbat  one  of  the  city  lota  convey- 
ed to  defendant  banlE  was  the  property  of 
Wheeler,  the  Insolvent,  and  not  of  the  firm 
assets,  but  it  appears,  also,  that  it  was  ex- 
empt from  seiaure  and  sale.  If  so,  the  plain- 
tiff cannot  complain  of  its  conveyance  as  un- 
lawful and  forbidden  under  the  insolvency 
law.  Referring  to  counsel's  claim  tbat  thie 
court  erred  when  it  proceeded  to  a  trial  of 
the  issues  found  by  the  complaint,  answer, 
and  reply  in  intervention,  it  is  enough  to  say 
that  the  case  was  dismissed  only  as  to  de- 
fendant bonk  when  plaintiff  rested.  It  then 
stood  ready  for  trial  as  to  the  Issues  made  be- 
tween plaintiff  and  intervener,  and,  if  for 
any  reason  the  former  could  not  then  proceed 
to  trial,  it  was  incumbent  upon  him  to  make 
It  known.  The  sole  objection,  tbat  the  action 
had  tieen  dismissed  as  to  defendant,  was  ob- 
viously wholly  insufficient.   Order  afBrmed. 


FIRST    NAT.    BANK    OF    WADENA    v. 

HENDRICKSON  (FAEWELL,  OZMUN, 

KIRK  &  CO.  Intervener). 

(Snpreme  Court  ef  Minnesota.    Jnne  7,  1895.) 

Cbattkl  VovtOAa*  —  Eaxo^rBous  Descriptioh— 
Replevin. 
H.  and  J.  were  copartnera  in  farming  oper- 
ations on  the  W.  %  of  cection  36,  township  139, 
range  34.  H.  resided  on  the  farm,  while  J.  lired 
in  the  village  of  Park  Rapids,  a  few  miles  dis- 
tant With  an  intention  to  mortgage  a  half  in- 
terest in  wheat  to  be  raised  on  the  farm  to  secure 
the  payment  of  a  firm  debt  J.,  describing  him- 
self as  of  the  town  of  Park  Rapids,  executed  and 
delivered  a  chattel  mortgage  to  plaintiff,  whereby, 
among  other  articles,  he  mortgaged  "the  follow- 
ing descrilied  property,  now  in  my  possession,  in 
the  town  *  *  *,  aforesaid:  *  *  •  Half 
Interest  in  160  acres  of  wheat  to  be  grown  on 
the  northwest  quarter  of  aection  36,  township 
139,  range  33,  for  the  year  1883."  It  is  hdd, 
in  an  action  of  claim  and  delivery  to  recover  pos- 
session of  wheat  raised  npon  the  land  in  range 
84,  broo|;ht  a^inst  H.,  who  was  lawfolly  In  pos- 
session, u  which  action  a  tMrd  party  had  inter- 
vened as  a  subsequent  mortgagee,  that  the  de- 
scription was  not  only  insufficient,,  but  also  mis- 
leaAng.  Rejecting  the  error  in  the  number  of 
the  range  as  a  mistake,  there  was  nothing  left  to 
suggest  or  govern  an  inquiry;  and  as  to  Iwth 
defendant  and  the  intervener  the  mortgage  was 
invalid. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hubbard  coun- 
ty; G.  W.  Holland,  Judge. 

Action  by  the  First  National  Bank  of  Wa- 
dena against  M.  J.  Hendrickson,  defendant, 
and  Farwell,  Ozmun,  Kirk  &  Co.,  intervener, 
for  the  recovery  of  personal  property.  Judg- 
ment was  ordered  for  defendant  and  inter- 
Tcner,  and  plaintiff  appeals.     Affirmed. 


CoppemoU  ft  Willson  and  L.  W.  Bills,  for 
appellant  A  Q.  Broker,  B.  F.  Wright,  and 
F.  A  Yanderpoel,  for  respondent*. 

COLLINS,  J.  This  was  an  action  in  claim 
and  delivery,  the  property  in  dispute  being 
about  000  bushels  of  wheat  Tlie  complaint 
was  In  the  usual  form,  plaintiff  corporation 
alleging  generally  its  ownership  of  the  grain 
and  Its  right  to  possession.  But  on  the  trial 
it  appeared  tliat  plaintiff's  claim  was  predicat- 
ed entirely  upon  a  chattel  mortgage  executed 
and  delivered  by  one  Jarvis  to  it,  In  which 
there  was  an  error  of  description,  an  error 
which  was  not  discovered  until  a  few  days 
before  the  trial  in  question.  Jarvis  and  the 
defendant  Mrs.  Hendrickson  were  copartners 
in  two  or  three  Idnds  of  business,  including 
certain  farming  operations  on  the  W.  %  of 
section  38,  township  139,  range  S4,  in  Hub- 
bard county,  Minn.  This  copartnerstilp  was 
insolvent.  Mrs.  Hendrickson  resided  «i  the 
farm,  bot  Jarvis  lived  in'  the  village  of  Park 
Rapids,  some  miles  distant  For  the  pur- 
pose of  securing  a  firm  debt,  owing  to  plain- 
tiff, Jarvis,  describing  himself  as  of  the  town 
of  Park  Rapids,  executed  this  mortgage, 
which  covered,  among  other  articles,  "the 
following  described  property,  now  In  my 
possession,  in  the  town  •  •  •  aforesaid: 
*  *  *  And  half  interest  in  160  acres  of 
wheat  to  be  grown  on  the  northwest  quarter 
of  section  36,  township  189,  range  33,  for  the 
year  of  1893."  The  misdescription  was  of  the 
range,  which  should  have  been  34  instead  of 
33,— a  mutual  mistake. 

At  the  close  of  plaintiff's  proofs,  and  on 
some  admissions  as  to  value  and  the  Interest 
the  intervener  had  in  the  grain,  if  any  at  all, 
the  trial  court  ordered  a  verdict  in  behalf  of 
the  latter  to  the  extent  of  that  interest,  and 
for  the  defendant  Mrs.  Hendrickson  for  the 
balance.  This  ruling  of  the  cotirt  below  was 
correct  Plaintiff  could  not  maintain  an  ac- 
tion to  recover  possession  of  the  property  or 
Its  value  without  first  proceeding  in  equity 
or  In  the  same  action  to  reform  the  descrip- 
tion in  Its  mortgage  so  as  to  make  it  con- 
form to  the  Intentions  of  the  parties.  Counsel 
for  plaintiff  do  not  question  this  proposition  if 
the  description  was  in  fact  insufficient  or 
misleading.  Their  contention  Is  that,  apply- 
ing the  rules  which  have  been  laid  down  in 
this  and  other  courts  when  ascertaining  the 
adequacy  of  descriptive  portions  of  this  class 
of  instruments,  this  description  is  ample  to 
put  third  persons  on  inquiry  to  ascertain 
whether  there  was  a  mistake  in  the  number 
of  the  range,  and  sufflcleut  to  enable  the  mort- 
gagee to  maintain  this  form  of  action,  and, 
on  the  trial,  to  identify  the  Intended  grain  by 
parol  testimony.  The  mles  referred  to  have 
been  recently  placed  together  In  1  Cobbey, 
Cliut  Mortg.  c  12,  and  we  need  not  mention 
them  in  detail.  It  seems  to  us  that  this  de- 
scription was  not  only  Inadequate  for  any  pur- 
pose, but  was  misleading.  It  would  not  enable 
a  third  person  to  identify 
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tended  to  be  mortgaged,  aided  by  Inquiries 
which  were  Indicated  and  directed  by  the  in- 
strument itself.  For  instance,  although  it 
was  recited  that  the  mortgaged  grain  was  In 
the  mortgagor's  possession  In  the  town  of 
Park  Rapids,  it  actually  bad  no  existence,  for 
It  was  stated  in  the  description  that  it  was 
yet  to  be  grown.  It  could  not  have  been  in 
his  possession,  and  this  was  obvious  from 
the  mortgage  itself.  Nor  was  it  stated  that 
it  was  to  be  grown  on  land  belonging  to  the 
mortgagor  or  in  his  possession.  If  the  mort- 
gage Iiad  purported  to  be  on  growing  grain  in 
the  mortgagor's  possession,  or  on  his  land, 
or  a  mortgage  on  grain  yet  to  be  grown  on 
land  in  his  possession,  or  belonging  to  him, 
it  would  in  all  probability  have  enabled  its 
location  and  identification  by  reasonable  in- 
quiry. But,  Instead  of  this,  the  location  was 
definitely  fixed  and  made  certain,  and,  re- 
jecting this  item  as  a  mistaJie,  there  was  noth- 
ing left  to  suggest  or  govern  an  inquiry.  The 
error  was  such  as  to  render  the  mortgage  in- 
valid, and  this  disposes  of  the  claim  that, 
as  to  the  defendant  Mrs.  Hendrlckson,  the 
plaintiff  was  entitled  to  recover.  It  is  urged 
that  as  the  mortgagor  identified  the  property, 
directed  the  mortgagee  to  take  possession, 
and  such  possession  was  taken,  under  the 
mortgage,  the  sufficiency  of  the  description  be- 
came Immaterial.  But  there  was  no  delivery 
of  the  wheat  under  the  mortgage,  and  the 
authorities  cited  are  not  in  point.  It  is  true 
that  the  mortgagor  told  the  mortgagee  where 
the  wheat  was  stored,— on  a  farm,  and  in 
Mrs.  Hendrickson's  possession;  but  she  refus- 
ed to  surrender  it,  and  this  action  was 
brought  against  her  to  recover  such  posses- 
sion. Possession  was  not  delivered  nor  taken 
under  the  mortgage.     Order  affirmed. 


McNAMARA  v.  GREAT  NORTHERN  RY. 

00. 
(Supreme  Court  of  Minneso^.    June  7,  1895.) 
Raiuioao  Companies —LiABiLiTT  to  Trespasseh. 

1.  By  paying  money  to  a  brakeman  on  a 
freight  train,  a  trespasser  does  not  become  a  pas- 
senger, nor  does  be  obtain  any  of  a  passenger's 
rights;  for  it  is  not  within  the  scope  or  anthority, 
apparent  or  real,  of  a  brakeman  to  collect  fare. 

2.  The  only  duty  owing  to  a  trespasser  upon  a 
railway  train  by  tlie  railway  company  is  to  re- 
frain from  wantonly  inflicting  an  injury  upon 
him.  The  trainmen  are  not  lx>und  to  nsp  reason- 
able care  to  see  that  a  trespasser  does  not  expose 
himself  to  personal  injury,  although  advised  of 
his  presence. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Steams  county; 
B.  B.  Searle,  Judge. 

Action  by  Alexander  McNamara  against  the 
Great  Northern  Railway  Company  for  per- 
sonal injuries.  Plaintiff  had  judgment,  and 
defendant  appeals.    Reversed. 

M.  D.  Orover,  0.  Wellington,  and  Geo.  H. 
Reynolds,  for  appellant  Taylor,  Calhoun  & 
Rhodes,  for  respondent 


(X)LLINS,  J.  This  Is  a  personal  Injury  case. 
In  which  plaintiff  had  a  verdict  Taking  the 
facts  as  testified  to  by  him,  they  were  as  fol- 
lows: For  the  purpose  of  stealing  a  ride  on 
one  of  defendant's  freight  trains  from  Fergus 
FaUs  to  St  Cloud,  over  100  miles,  plaintiff 
crawled  Into  a  box  car  at  the  place  first 
named,  Just  before  the  train  started.  Soon 
afterwards  he  was  discovo'ed  by  two  brake- 
men,  who  demanded  money  from  him.  Pre- 
tending that  he  had  but  62  cents,  be  gava 
them  37.  He  had  $24  concealed  In  one  of  tila 
shoes.  Next  morning,  about  daylight,  tbe 
train  broke  in  two,  and  plaintiff  got  out  of 
the  car,  was  seen  by  tbe  conductor,  and  in 
reply  to  his  inquiries  told  him  that  he  bad 
been  on  the  train,  and  was  going  to  St  Cloud. 
When  tbe  train  was  about  to  go  onto  a  side 
track  in  the  St  Cloud  yard,  running  at  tbe 
rate  of  two  miles  an  hour,  the  conductor  saw 
the  plaintiff,  who  was  then  standing  inside 
the  car,  with  his  head  out  of  the  small  square 
door  at  the  end.  The  plaintiff's  version  of 
what  was  then  said  and  done  la,  according 
to  the  record:  "The  conductor  came  along 
from  the  caboose.  I  was  looking  out  through 
tbe  end  door,  towards  the  engine.  He  step- 
ped on  tbe  head  car,  and  said:  "Halloo,  there. 
Ton  better  get  off  now.  This  is  St  Cloud.' 
I  said,  'All  right,'  and  he  watched  then  till 
I  got  halfway  out  and  said,  'Close  tbe  door 
behind  you,'  and  walked  away."  The  plain- 
tiff, without  looking  to  see  where  he  stepped, 
placed  one  foot  on  a  drawbar,  and  soon  after 
the  cars  came  together,  crushing  tbe  foot  so 
that  amputation  became  necessary.  The  plain- 
tiff admitted  that  while  riding  on  the  train 
he  had  noticed  that  there  was  more  or  less 
play  to  this  drawbar.  He  also  testified  tbat 
part  of  the  deadwood  of  the  car  had  been 
broken  off,  and  for  tbat  reason  he  had  to 
put  his  foot  on  the  bar;  but  it  appeared  tbat 
he  did  not  notice  the  defective  condition  of 
the  deadwood  until  after  he  was  injured.  He 
was  aware  that  his  foot  was  on  the  moving 
drawbar  before  the  cars  came  togetho'. 
There  was  no  testimony  tending  to  show  that 
the  conductor  knew  of  the  defective  dead- 
wood,  or  that  he  knew  that  plaintiff  liad  pat 
his  foot  in  a  dangerous  place.  In  tact,  accord- 
Ing  to  plaintiff,  the  conducts  left  the  scene 
before  he  bad  gotten  out  of  the  car.  The 
plaintiff  did  not  become  a  passenger,  or  ob- 
tain any  of  a  passenger's  rights,  by  paying 
over  his  money  at  the  demands  of  the  brake- 
men,  for  it  is  not  within  the  scope  of  author- 
ity, apparent  or  real,  of  the  latter,  to  collect 
fare.  The  plaintUTs  conduct  shows  that  he 
fully  appreciated  this,  and  well  knew  that 
he  was  perpetrating  a  fraud  upon  defendant 
and  was  simply  a  trespasser  on  the  train. 
It  is  true,  although  plaintiff  was  a  trespasser, 
that  if  the  trulnmcu  knew  he  was  in  a  dan- 
gerous position,  was  exposing  blmsdf  to  in- 
Jury,  they  were  bound  to  use  reasonable  care 
to  avert  and  avoid  such  Injivy;  but  no  such 
case  was  presented.  Tbe  danger  was  not  in 
getting  out  of  the  car,  or  off  the  jtrain.  but 
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n-as  In  the  placing  of  plaintiff's  foot  In  a 
perlloua  position  on  the  drawbar,  and  thla 
was  done  after  the  conductor  had  talked  with 
him,  and  had  walked  away.  The  latter  knew 
nothing  of  the  defect  which  it  is  claimed  made 
it  necessary  for  plaintiff  to  step  where  he  did, 
and  consequently  conld  not  have  anticipated 
that  he  would  step  there.  Nor  was  he  obliged 
to  wait,  and  see  that  plaintiff  descended  In 
a  prudent  manner.  Nor  did  plaintiff  himself 
know  of  such  defect  until  after  he  was  In- 
jured, so  that  he  was  not  Influenced  or  ac- 
tuated by  the  apparent  necessity  of  the  situa- 
tion. He  stepped  on  the  bar  through  heed- 
lessness or  accident,  not  because  he  realized 
that  he  was  compelled  to.  Not  a  man  on  the 
train  knew  that  his  foot  was  in  a  dangerous 
]>osltlon,  except  himself,  and  therefore  the 
rule  of  reasonable  care  towards  trespassers 
had  no  application.  The  trainmen  were  not 
obliged  to  use  reasonable  care  to  prevent 
plaintiff  ft-om  exposing  himself  to  a  personal 
injury.  From  the  undisputed  evidence  It  is 
clear  that  the  only  duty  owing  to  plaintiff  by 
defendant  company  was  to  refrain  from  wan- 
tonly inflicting  an  injury  upon  him,  and  there 
was  not  a  circumstance  in  the  case  which 
in  the  slightest  tended  to  show  that  there 
was  a  wanton  injury.  When  addressing  him 
at  the  yard,  as  the  cars  were  moving  more 
slowly  than  a  man  would  ordinarily  walk, 
the  conductor  did  not  drive  him  from  the 
train,  nor  were  his  words  at  all  harsh  or  rep- 
rehensible. He  requested  the  plaintiff  to  get 
off,  in  a  very  amiable  manner,  considering  the 
occasion,  and  we  conld  have  readily  excused 
more  vigorous  language.  No  wrong  upon  the 
Iiart  of  the  company  was  shown,  and  the 
cause  should  have  been  dismissed  when  plain- 
tiff rested.    Order  reversed. 


CITY  OP  DULUTH  v.  McDONNELU 
(Supreme  Coort  of  Minnesota.    Jane  7,  1885.) 

PATMENT  n.VDEK  UlBTAKB  lit  Fact— Recovxrt. 
Action  to  recover  money  paid  by  mistake. 
Beld,  that  the  facts  proved  and  offered  to  be 
proved  by  the  defendant  did  not  tend  to  show 
that  the  money  paid  by  mistake  was  equitably 
due  him.  or  that,  in  equity  and  good  conscience, 
be  ought  to  be  allowed  to  retain  it  from  the  city. 
(Syllabns  by  the  Court) 

Appeal  trom  district  coort,  St  Louis  coun- 
ty; S.  H.  Moer,  Judge. 

Action  by  the  city  of  Dnlath,  substituted 
In  lieu  of  West  Duluth,  against  P.  McDon- 
nell, to  recover  money  alleged  to  have  been 
paid  by  mistake.  Judgment  was  ordered  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

J.  L,  Washburn,  for  appellant  H.  H. 
Phelps,  for  respondent 

MXTCHBLL,  J.  Action  to  recover  money 
paid  under  a  mistake  of  fact  The  substan- 
tial facts  alleged  in  the  complaint  are  that 
the  village  (now  city)  of  West  Duluth  made 
a  contract  with  the  defendant  to  make  Im- 


provements on  one  of  its  streets,  for  which 
it  was  to  pay  him  certain  specified  prices  for 
the  different  classes  of  work,  among  which 
was  one  dollar  per  square  yard  for  cedar 
block  paving;  that  the  village  engineer 
made  a  mistake  in  the  measurement  of  the 
amount  of  paving  done  by  defendant,  and 
certified  and  reported  the  amount  to  the  vil- 
lage council  as  being  85,752  yards,  when  in 
fact  the  actual  amount  was  only  32,461 
yards;  that,  relying  on  this  certificate  and 
in  ignorance  of  the  mistake,  the  village  paid 
him  for  the  amount  so  certified.  Aside  from 
a  denial  of  any  mistake  In  the  measurement 
and  a  claim  that,  by  the  terms  of  the  con- 
tract, the  report  or  certificate  of  the  village 
engineer  was  conclusive  between  the  parties, 
the  substance  of  the  defense  interposed  is 
contained  in  the  eighth  subdivision  of  the 
answer,  which  Is  to  the  effect  that  certain 
"relaying  of  paving"  and  "certain  extra 
work  in  connection  with  said  improvement" 
performed  by  defendant  under  the  direc- 
tion of  the  village  engineer  were  allowed 
for  and  covered  by  such  engineer  in  his  cer- 
tificate to  the  village  council  under  the  item 
of  "paving." 

Defendant's  assignments  of  error  really 
all  go  to  the  alleged  rulings  of  the  court  ex- 
cluding evidence  offered  for  the  purpose  of 
proving  the  allegations  of  this  paragraph  of 
the  answer;  and,  if  his  assignments  of  er- 
ror and  points  and  authorities  were  fully 
supported  by  the  record,  he  would  have  a 
much  stronger  case  than  he  in  fact  has. 
The  city  introduced  in  evidence  the  contract, 
the  final  estimate  and  certificate  of  the  vil- 
lage engineer  to  the  village  council  as  to  the 
amonnt  of  work  done  by  defendant,  one  of 
the  Items  In  which  was:  "35,752  square 
yards  of  cedar  block  paving,  at  11.00,  $35,- 
752."  It  also  proved  the  allowance  and  pay- 
ment by  the  village  council  of  the  full 
amount  of  all  the  Items  in  the  engineer's  es- 
timate and  certificate.  It  then  proved  by 
the  engineer  and  others  the  mistake  in  the 
measurement  of  the  paving,  and  that  the  ac- 
tual amount  was  only  32,461  yards.  It  ap- 
peared from  the  evidence  that  defendant,  in 
addition  to  the  laying  of  new  pavement  on 
the  street  being  improved,  relaid  a  certain 
amount  of  old  pavement  at  the  Intersections 
of  the  street  referred  to  with  other  streets, 
and  that  the  engineer,  In  his  estimate  and 
certificate,  included  this  in  the  Item  of  pav- 
ing, counting  every  four  yards  relaid  as 
equal  to  one  yard  laid,  the  asual  price  for  re- 
laying being  25  cents  per  yard.  But  it  was 
also  in  evidence  that  this  was  taken  into  ac- 
count and  allowed  in  the  32,401  yards. 

The  defendant  did  not  attempt  to  prove 
the  correctness  of  the  amount  of  pavement 
contained  in  the  engineer's  estimate  certi- 
fied to  the  village  council,  or  to  dispute  the 
accuracy  of  the  city's  remeasurement  Nor 
did  he  attempt  to  show  that  the  village  coun- 
cil, when  they  paid  him,  knew  that  the 
amount  of  paving  certified  to  by  the  engi- 
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neer  was  not  correct,  or  understood  that  any- 
thing but  paving  was  Included  In  the  item 
referred  to,  or  that  they  were  paying  for 
anything,  under  that  item,  but  paving.  Nei- 
ther did  he  offer  to  prove  that  the  village  en- 
gineer included  or  intended  to  include  in  the 
Item  of  paving  anything  bnt  paring.  His 
offers,  like  the  allegations  of  his  answer, 
were  so  Indefinite  and  illusive  that,  after 
careful  and  repeated  attempts  to  analyse 
them,  we  find  It  very  difficult  to  determine 
just  what  his  claim  was.  But,  placing  the 
most  favorable  construction  upon  them,  we 
think  that  all  they  amounted  to  was  an  ofTer 
to  prove  that,  under  the  direction  of  the  vil- 
lage engineer,  he  did  some  work  and  furnish- 
ed some  material  (the  nature  and  value  of 
which  is  not  indicated)  necessary  to  the  con- 
struction of  the  work  specified  in  the  con- 
tract, but  not  included  in  it,  and  for  which 
he  had  never  received  any  compensation  ex- 
cept as  he  had  received  it  by  being  overpaid 
for  paving  by  reason  of  the  error  in  the  engi- 
neer's estimate.  These  offers  did  not  in- 
clude any  offer  to  prove  that  the  mgineer 
directed  this  to  be  done  as  "extra  woric,"  or 
that  he  ever  agreed  that  defendant  should 
be  allowed  for  it  as  such.  The  contract  ex- 
pressly provided  that  no  claim  foe  .extra 
work  shall  be  made,  unless,  before  the  per- 
formance, the  village  council  shall  have  first 
authorized  the  engineer  in  writing  to  do 
such  extra  work,  nor  unless,  b^ore  its  per' 
formance,  the  price  to  be  paid  therefor  shall 
have  first  been  agreed  upon  in  writing  be- 
tween the  engineer  and  contractor,  and  ap- 
proved by  the  village  council,  and  done  In 
obedience  to  a  written  order  from  the  engi- 
neer, given  before  the  performance  of  the 
extra  work.  The  defendant  did  not  offer  to 
prove  that  any  of  these  conditions  had  been 
complied  with,  or  that  the  village  had  waiv- 
ed them.  It  is  true,  as  arged  by  counsel, 
ttiat  an  action  to  recover  money  paid  by  mis- 
take Is  governed  by  equitable  rules,  the  right 
of  recovery  depending  upon  the  equitable 
principle  that  one  man  has  received  the 
money  of  another  which  In  equity  and  good 
conscience  he  ought  not  to  retain;  and  there- 
fore, in  such  an  action,  the  defendant  may,  as 
a  general  rule,  set  up,  by  way  of  defense, 
any  facts  that  will  show  that  be  ought  in 
equity  and  good  conscience  to  be  allowed  to 
retain  the  money.  Whatever  might  be  tha 
case  between  private  persons,  yet,  as  against 
a  municipal  corporation,  all  the  facts  which 
defendant  proved,  or  offered  to  prove,  fall 
very  far  short  of  showing  that  this  money 
was  equitably  due  him  from  the  village,  or 
that  in  equity  and  good  conscience  he  ought 
to  be  allowed  to  retain  it.  The  provisions  of 
the  contract  referred  to  are  proper  and  nec- 
essary in  order  to  protect  the  public  treas- 
ury. The  defendant  knew  they  were  on  the 
contract  when  he  executed  it;  and  to  allow 
him,  in  utter  disregard  of  its  terms,  to  re- 
tain money  paid  to  him  by  mistake  would, 
under    the    circumstances,    be    inequitable, 


against  good  conscience,  and  against  public 
policy.  Any  other  rule  would  open  wide 
the  door  for  the  perpetratloa  of  all  sorts  of 
raids  and  frauds  on  the  public  treasury.  We 
find  no  prejudicial  errw  in  the  record.  Or- 
der affirmed. 

COLLIKS,  J.,  absent,  took  no  part 


PENNBT  T.  HAUGAN  (CITY  OP  MINNE- 
APOLIS, Intervener). 
(Supreme  Court  of  Minnesota.    June  7,  1895.) 

ImOLVBHCt— PrBPEBSNCES. 

1.  BM,  that  the  evidence  did  not  jaatify  a 
finding  that  certain  securities,  BssiKued  by  an  in- 
solvent bank  to  one  of  its  depositors  to  aecore  an 
existing  debt,  were  not  given  with  a  view  to 
give  him  a  prefertnce  over  its  other  creditors. 

2.  A  transfer  of  property  by  an  insolvrat 
debtor  to  one  of  his  creditors  to  secure  an  exiitinc 
debt  may  constitute  an  unlawful  preference,  al- 
though the  debtor  was  induced  to  make  the  trans- 
fer for  the  purpose  of  obtaining  an  extension  of 
credit.  In  the  hope  of  being  thereby  enaUed  to 
oontinne  his  business. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Henry  O.  Hicks,  Judge. 

Action  by  Robert  L.  Penney,  as  assignee  of 
the  American  Exchange  Bank,  against  An- 
drew C.  Haugan,  defendant,  and  the  city  of 
MhmeapollB,  intervener.  There  was  a  ver- 
dict for  defendant,  and  a  new  trial  denied. 
Plaintiff  appeals.     Reversed. 

Henrj  J.  GJertsen,  for  appellant  A.  Ueland. 
Benton,  Roberts  &  Brown,  and  D.  F.  tiimp- 
son,  for  respondents. 

MITCHELL,  3.  The  pUlntiff,  assignee  of 
the  American  Exchange  Bank  under  the  in- 
solvent law  of  1881,  brought  this  action  to  re- 
cover some  $17,000  of  promissory  notes  trans- 
ferred June  24,  1803,  by  the  insolvent  bank 
to  the  defendant  as  collateral  security  for 
the  payment  of  $12,415  due  blm  as  a  depos- 
itor of  the  bank.  The  ground  upon  which 
the  assignee  sought  to  recover  was  that  the 
transfer  was  made  for  the  purpose  of  giving 
the  defendant  an  unlawful  preference  over 
the  other  creditors  of  the  bank.  The  city  of 
Minneapolis  intervened,  claiming  that  the 
money  deposited  by  defendant  with  the  bank 
belonged  to  it  The  cause  was  tried,  and  by 
the  com"t  submitted  to  the  jury,  wholly  upon 
the  Issues  between  the  plaintiff  and  defend- 
ant, and  without  and  reference  to  the  claim 
of  the  Intervener.  The  court  submitted  to 
the  Jury  three  questions  of  fact,  to  wit:  (1) 
Was  the  American  Exchange  Bank  insolvent 
at  the  time  the  securities  in  question  were 
transferred  by  it  to  defendant?  (2)  Were  the 
securities  given  to  the  defendant  with  the 
Intention  on  part  of  the  bank  to  give  hUn  a 
preference  over  other  creditors  of  the  bank? 
(3)  Had  defendant  reasonable  cause  to  l>e- 
lleve  that  the  bank  was  insolvent  at  the  time 
he  received  the  securities?    The  court  in- 
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Btnicted  the  Juiy  tbat.  If  tbey  answered  an 
tbree  of  tbeae  qucatlons  In  the  afflnnatlTe, 
ther  mtwt  find  a  TOcUct  for  tbe  plaintiff; 
otbervrlse,  for  the  defendant.  The  jury  an- 
swered tbe  first  and  third  qnestions  tn  the 
affirmative,  but  answered  the  second  In  the 
negatlre.  Consequently,  In  accordance  with 
the  Instructions  of  the  court,  they  found  a 
general  yeidiet  In  favor  of  the  defendant. 
Thereap<»i  the  plaintiff  made  a  motion  to  set 
aside  tbe  verdict,  and  for  a  new  trial.  This 
appeal  Is  from  an  order  denying  that  mo- 
tion. The  plalotur  aaaigns  nearly  70  alleged 
errors.  But  Inasmncb  as  those  which  relate 
to  the  rights  of  the  intervener  (which  are  not 
Involved)  are  Immaterial,  and  those  which 
relate  excinslvely  to  the  first  or  third  special 
findings  (which  are  In  plaintiff's  favor)  were, 
at  most,  error  wlthont  pr^dice,  it  follows 
that  It  Is  only  necessary  to  consider  such  as- 
signed errors  as  might  have  affected  the  sec- 
ond special  finding,  or  which  go  to  the  suffl- 
ciOicy  of  the  evidence,  in  view  of  the  other 
two  special  findings,  to  support  the  general 
verdict.  • 

To  correctly  understand  the  case,  it  Is  nec- 
essary to  briefly  outline  the  situation  of  the 
parties  at  the  time  these  securities  were 
transferred,  and  the  circumstances  under 
which- tbe  transfer  was  made.  Tbe  Amer- 
ican Exchange  Bank  was  a  small  institution, 
with  4t65,(X)0  capital,  and  "did  its  clearing" 
through  the  State  Bank,  with  which  it  kept 
a  large  deposit  One  Kortgaard  was  largely 
interested  in  the  latter  bank.  On  June  23d 
the  State  Bank,  being  insolvent,  suspended 
payment,  and  closed  its  doors,  owing  the 
American  Elxchange  Bank  a  deposit  of  over 
938,000.  Tbe  next  morning  the  defendant 
went  to  the  American  Exchange  Bank  to 
draw  out  his  balance  of  912,416,  and  being 
Informed  by  Nelson,  the  cashier,  either  that 
be  was  unable  to  pay  It,  or  that  it  would  be 
Inconvenient  to  do  so,  the  defendant  then 
demanded  collateral  security,  to  which  the 
cashier  consented,  and  turned  out  to  him 
(defendant's  own  selection  out  of  the  entire 
discounts  of  the  iMink)  the  notes  in  contro- 
versy, to  the  amount  of  $17,000.  At  the  date 
of  this  transaction  the  assets  of  tbe  Amer- 
ican Elxchange  Bank  were  nominally  about 
$176,000,  of  which  (using  round  numbers) 
$124,000  were  discounts  or  bills  receivable; 
$13,500,  real  estate;  $2,500,  furniture  and  fix- 
tures; cash  on  hand  and  with  correspond- 
ents in  New  York  and  Chicago,  less  than 
$7,500;  tied  up  In  the  Insolvent  State  Bank, 
over  $38,000.  Nelson,  the  cashier,  admits 
that  he  knew  that  the  $38,000  due  from  the 
State  Bank  was  unavailable  at  tbe  time,  and 
of  course  the  amount  that  might  ultimately 
be  realized  on  it  was  uncertain.  Of  the  dis- 
counts, or  bills  receivable,  about  $92,(X)0  con- 
sisted of  paper  of  various  corporations,  in 
-which  Kortgaard  was  Interested,  and  which 
Kelson  says  the  bank  had  discounted  mainly 
on  tbe  faith  of  Kortgaard's  indorsement.  He 
also  admits  that  be  knew  that  tbe  failure  of 


tbe  State  Bank,  In  which  Kortgaard  was  so- 
largely  Interested,  had  impaired  tbe  value  of 
this  paper;  that  it  bad  no  present  market 
value,  and  could  not  have  been  negotiated 
at  the  time,  and  that  whether  ft  was  ulti- 
mately collectible  he  had  no  opinion  at  that 
time.  He  also- says  that  the  failure  of  tbe 
State  Bank  made  him  feel  uneasy,  although- 
"we  had  hopes  of  stumbling  along,  and  that 
we  would  pull  through."  Prom  June  17tb 
to  June  23d,  the  cash  on  hand  had  i-un  down 
from  over  $17,000  to  less  than  $5,000.  Tb» 
bank  owed  depositors  nearly  $117,000,  of 
which  over  $88,000  was  due  on  demand.  It 
was  in  this,  condition  of  things  that  Ndson 
transferred  to  defendant  this  $17,000  of  col- 
laterals, presumably  the  beet  In  the  bank, 
and  noticeably  including  none  of  the  Kort- 
gaard paper.  The  result  -waa  that  assuming 
that  all  the  remaining  paper  held  by  the- 
bank,  except  the  Kortgaard  paper,  was  avail- 
able, there  remained  only  abomt  ^22,000  avail- 
able bank  assets  with  which  to  pay  or  secure- 
other  depOBitors,  whose  claims  amounted  to 
over  $104,(X)0.  As  mig^t  have  been  expect- 
ed, the  bank  remained  open  only  two  more 
bustnesB  days  (June  24th  and  25tb),  and 
ftiUed  to  open  its  doors  on  the  mondng  of 
Monday,  the  27tb,  and  shortly  afterwards 
Duide  an  assignment  for  tbe  benefit  of  its 
creditors. 

Upon  the  familiar  principle  tbat  a  man  Is 
presumed  to  Intend  the  natural  consequences^ 
of  his  own  acts,  it  is  difficult,  If  not  impos- 
sible, to  conceive  that  Nelson,  a  business- 
man and  banker,  in  turning  out  these  collat- 
erals to  defendant  under  these  circum- 
stances, did  not  intend  to  give  him  a  prefer- 
ence over  other  creditors,  and  did  not  under- 
stand that  this  was  the  necessary  effect  of 
the  transaction.  Making  due  allowance  for 
the  fact  that  failing  debtors  frequently  ii>- 
dulge  In  false  hopes,  and  that  Mr.  Nelson  did- 
not  then  foresee,  to  its  full  extent,  as  we  now 
see,  the  utter  and  hopeless  insolvency  of  his 
bank,  yet,  as  a  man  of  common  sense,  he 
must  have  known  that  tbe  bank  had  not 
sufficient  assets  to  pay  its  other  creditors,  or 
even  to  secure  them  as  he  had  secured  the 
defendant;  and,  if  so,  then  he  must  have 
known  that  be  was  giving  the  defendant  a 
preference.  It  Is  urged  that  the  securities 
were  turned  out  to  defendant  upon  the  un- 
derstanding that  he  would  not  withdraw  bis 
balance,  and  that  the  object  was,  not  to 
give  blm  a  preference,  but  to  enable  tbe  bank 
"to  pull  through,"  and  ga>on  in  business; 
and  much  stress  is  laid  upon  the  facts  that 
defendant  did  not  draw  out  his  balance,  and 
tbat  the  bank  continued  open  for  two  days, 
doing  business  in  the  ordinary  way,  as  tend- 
ing to  prove  that  there  was  no  intent  on  the 
part  of  the  bank  to  give  defendant  a  prefer- 
ence. Neither  of  these  facts  is,  under  tbe 
circumstances,  of  any  particular  weight.  If 
defendant  had  demanded  payment,  he  could 
not  have  obtained  it,  except  in  part;  and  he 
could  not  have  obtained  even  that  except  by 
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the  bank's  exhaustlngr  erery  aTBlIable  dol- 
lar, either  in  Its  vaults,  or  In  the  hands  of 
Its  correspondents,  and  then  Immediately 
closing  Its  doors,— a  transaction  so  palpably 
in  violation  of  the  insolvency  law  that  no 
man  of  ordinary  intelligence  could  for  a  mo- 
ment suppose  it  would  stand.  Giving  to  this 
excuse  or  explanation  Its  utmost  weight,  all 
that  It  amounts  to  Is  that  the  cashier  had 
some  hope  that  by  giving  defendant  a  prefer- 
ence the  bank  might  perhaps  pull  through, 
and  be  able  to  continue  in  business.  It  is 
undoubtedly  good  law,  as  contended  for  by 
defendant's  counsel,  that  it  Is  not  enough 
that  a  preference  to  defendant  has  ultimate- 
ly resulted,  but  that  the  transfer  must  have 
been  made  with  that  Intent;  also  that  there 
may  be  cases  where,  notwithstanding  the 
insolvency  of  the  transferrer,  and  notice  of 
that  fact  on  part  of  the  transferree,  there  Is 
a  lack  of  intent  to  prefer,  or  at  least  where 
the  presumption  of  such  intent  may  be  re- 
butted. Baumann  ▼.  Cunningham,  48  Minn. 
292,  61  N.  W.  eil,  is  a  case  of  the  Utter  class. 
But  as  intent  can  only  be  determined  from  a 
man's  act,  and  as  every  man  must  be  pre- 
sumed to  intend  the  natural  consequences  of 
his  own  acts,  it  follows  that,  where  the  nec- 
essary consequence  of  a  conveyance  or  trans- 
fer is  to  give  a  preference,  the  Intent  must 
be  inferred.  Such  an  Intent  must  always  be 
presumed  where  an  insolvent  debtor  pays  or 
secures  one  of  bis  creditors  when  he  has  not 
the  means  to  pay  or  secure  the  others,  un- 
less, as  In  Baumann  v.  Cunningham,  supra, 
peculiar  or  exceptional  facts  are  proven 
which  rebut  that  presumption,  and  take  the 
case  out  of  the  general  rule.  A  preference  is 
none  the  less  unlawful  because  it  is  given  to 
secure  further  credit,  with  the  hope  of  thus 
being  enabled  to  continue  in  business.  Cor- 
liss V.  Jewett,  36  Minn.  864,  31  N.  W.  362. 
To  hold  otherwise  would  be  to  permit  a  debt- 
or, in  disregard  of  the  provisions  of  the  in- 
solvency law,  to  speculate  at  the  expense  of 
his  creditors,  and  take  the  chances  of 
"stumbling  along  and  pulling  through,"  to 
use  the  cashier's  language.  Upon  this  ques- 
tion of  an  intent  to  prefer,  the  rule  should  be 
somewhat  more  strictly  applied  in  the  case 
of  traders,  and  especially  of  bankers,  than 
In  the  case  of  nontraders.  To  permit  an  In- 
solvent bank  to  secure  one  depositor,  when 
It  must  have  known  that  it  was  unable  to 
secure  its  other  depositors,  and  then  sustain 
the  transaction  on  the  excuse  here  given,— 
that  the  object  was  merely  to  enable  the 
bank  to  take  the  forlorn  chance  of  "pulling 
thraugh,"— would  be,  not  only  against  nat- 
ural equity,  but  directly  In  the  teeth  of  both 
the  letter  and  spirit  of  the  insolvent  law. 
Our  conclusion  is  that  the  second  special 
finding  (upon  which,  in  view  of  the  other 
special  findings,  the  gmeral  verdict  depends) 
is  not  justified  by  the  evidence.  It  is  thue- 
fore  unnecessary  to  consider  the  alleged  er- 
rors occurring  during  the  trIaL  But  we  may 
say,  generally,  that  the  trial  Judge  seems  to 


have  had  a  somewhat  indefinite,  as  well  as 
Inaccurate,  conception  of  what  constitutes 
an  Intent  to  give  a  preference.  Both  in  his 
rulings  during  the  trial,  and  in  his  charge  to 
the  Jury,  he  conveyed  the  idea  that  if  an  in- 
solvent debtor  secured  an  existing  creditor 
for  the  purpose  of  obtaining  an  extension  of 
credit,  with  the  hope  of  "pulling  tiuoxigh," 
there  could  be  no  intent  to  give  a  preference 
He  also  seems  to  have  so  separated  the  fact 
of  insolvency  from  that  of  an  intent  to  pre- 
fer as  to  practically  exclude  the  former  from 
the  consideration  of  the  Jury,  in  determining 
the  fflclstence  or  nonexistence  of  the  lattw, 
whereas  the  intent  to  prefer  may  be  inferred 
from  the  fact  of  insolvency,  and  the  further 
fact  that  the  natural  effect  of  the  transfer 
was  to  give  a  prefnence.  Indeed,  ordinar- 
ily, this  is  the  only  way  In  which  such  an 
intent  can  be  proved.    Order  reversed. 


ELI  A  SON  V.  SIDLB  et  al. 
(Supreme  Court  of  Minnesota.    Jmie  7,  1885.) 

HOBTOAOB    FORBCLOSURB  —  ATTORSBT'S     FkBS  — 

Balb  for  Ezcebsitb  Amodht— Rkcovbht  or 

'  BZCBSS  AGAINST  SURVIVING  MORTOAGEB. 

1.  A  mortgage  upon  a  number  of  lota,  so 
made  as  to  amount  to  a  separate  and  distinct 
mortgage  on  each  lot  to  secure  the  payment  of 
a  separate  and  distinct  sum  of  money,  contained 
a  stipulation  that,  in  caae  default  was  made  as  to 
payment  on  any  gne  lot,  foreclosure  might  be  had 
agreeably  to  the  statute,  and  out  of  the  proceeds 
of  the  sale  the  mortgagee  might  "retain  all  costs 
and  charges,  including  $26  attorney's  fees,  for 
forecIoBing  me  mortgage  in  each  and  every  such 
case."  Bold,  that  for  a  single  foreclosure,  al- 
though against  a  number  of  Tots,  the  attomej's 
fee  properly  chargeable  was  $2o,  and  no  more. 

^.  One  of  the  mortgagees  had  died,  and  the 
foreclosure  proceedings  were  conducted  In  the 
name  of  the  surviving  mortgagee  and  the  exp<^ 
ntors  of  the  last  will  and  testament  of  the  de- 
ceased. An  attorney's  fee  of  $26  was  claimed  for 
each  lot  in  the  notice  of  sale,  and  all  were  bid  io 
at  the  sale,  for  amoonta  whidi  Included  the 
amount  of  the  excessive  attom^s  fees,  Iqr  tach 
survivor  and  by  the  executors  m  th^  trust  ca- 
pacity, and  the  sheriff's  certificate  was  so  made 
out  and  recorded.  There  was  no  redemption,  and 
the  title  passed  to  the  purchasers.  HM,  Oai 
the  owner  of  the  lots,  st  the  expiration  of  the 
year  of  redemption,  could  maintain  an  actioo 
against  the  surviving  mortgagee  and  die  aec- 
utors,  as  such,  as  for  money  had  and  received,  to 
recover  the  amoimt  of  the  excessive  attomer'i 
fees. 

3.  An  exclusive  remedy  in  sach  a  case  is 
not  furnished  by  Gen.  SL  1^,  i  6062. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Robert  D.  Russell,  Judge. 

Action  by  G.  Eliason  against  Henry  Q. 
Sidle  and  others.  Judgment  was  ordered  for 
plaintlS,  and  defendants  appeal.     Afflrmed. 

Lawrence,  Trneadale  &  Corriston,  for  ap- 
pellants. Smith,  Pulllam  &  Smith,  for  re- 
spondent 

COLLINS,  J.  L  The  prlmaiy  question  In 
this  case  Is  whether,  under  the  terms  of  the 
mortgages,  alike  In  form,  the  attCHney's  fees 
were  to  be  $25  for  each  foreclosure,  and  with- 
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out  regard  to  the  namber  of  lots  embraced  in 
such  proceedings,  or  the  fees  were  to  be  $25 
for  each  lot,  whether  one  or  many  were  In- 
cluded In  the  foreclosure  proceedings.   There 
were  three  mortgages,  each  upon  a  number 
of  lots,  and  each  with  a  provision  that  in 
«ase  of  default  in  payment  the  mortgage 
might  be  foreclosed  agreeably  to  the  statute, 
and  out  of  the  moneys  arising  from  the  sale 
the  mortgagee  might  "retain  the  principal 
and  interest  then  accrued  on  the  sum  or  sums 
so  elected  to  be  foreclosed  for,  together  with 
all  costs  and  charges,  including  twenty-five 
i$25)  dollars  attorney's  fees  for  foreclosing 
the  mortgage  in  each  and  every  such  case." 
Admitting  that  each  of  these  three  mort- 
gages amounted  to  a  separate  and  distinct 
mortgage  on  each  lot  mentioned  therein  to 
secure  separate  and  distinct  sums  of  money 
as  specified,  as  was  held  in  respect  to  the 
mortgage   considered   In   Hull   v.    King,   38 
Jlinn.  ai9,  37  N.  W.  792,  it  does  not  follow 
that  when  the  mortgage  was  foreclosed  as 
to  a  number  of  lots  an  attorney's  fee  of  $25 
for  each  could  be  charged  up  and  include 
among  the  proper  costs  and  charges.    We 
think  the  language  used  is  capable  of  but 
one  construction,  which  Is  that  the  amount 
of  attorney's  fees  to  be  properly  charged  was 
made  dependent  or  contingent  on  the  num- 
ber of  foreclosures  which  became  necessary, 
and  not,  as  claimed  by  counsel  for  appellants, 
on  the  number  of  lots  against  which  the  mort- 
gagee  was   compelled   to  proceed.    If   we 
adopt  the  latter  view,  one  of  the  mortgages, 
by  which  28  lots  were  mortgaged  to  secure 
the  principal  sum  of  $4|000,  provided  for  itn 
attorney's  fee  of  $700;   another,  27  lots,  mort- 
gaged for  $3,500,  for  a  fee  of  $075;    and  the 
other,  16  lots,  mortgaged  for  $1,325,  for  a  fee 
of  $400,— In  case  there  was  a  single  foreclo- 
sure of  each  mortgage  as  to  all  of  the  lots  em- 
braced in  each.    That  such  was  the  Intention 
of  the  parties  seems  beyond  belief,  and  that 
such  enormous  and   outrageous  fees  ought 
not  to  be  allowed  goes  without  saying.     If 
the  clause  heretofore  quoted  from  the  mort- 
gage could  be  so  interpreted.  It  would  be  a 
most  palpable  evasion  of  the  law  regulating 
attorney's  fees  for  the  foreclosure  of  mort- 
gages.   Gen.  St  1894,  {  6074.    And  in  this 
connection  see  Campbell  t.  Worman  (Minn.) 
60  N.  W.  668;   Morse  v.  Association  (Minn.) 
62  N.  W.  112. 

2.  Fagan  v.  Association,  56  Minn.  437,  67 
N.  W.  142,  disposes  of  the  contention  that  an 
action  will  not  He  against  a  mortgagee  puN 
chaser  at  a  foreclosure  sale  to  recover  an  al> 
Icged  surplus  or  excess  arising  out  of  such 
sale,  and  It  also  disposes  of  the  further  con- 
tention that  an  action  of  this  kind  cannot  be 
maintained  because  the  plaintiff,  owner  of 
the  premises,  when  the  sales  were  made  upon 
notices  In  which  it  appeared  that  the  mort- 
gagees were  claiming  excessive  attorney's 
fees,  did  not  object  or  complain  at  that  time 
or  within  the  period  prescribed  for  redemp- 
tion. 


8.  The  point  Is  made  that  this  action  will 
not  lie  because  an  exclusive  remedy  Is  fur- 
nished by  Gen.  St  1894,  {  6062.  There  is 
nothing  in  this.  The  plaintiff's  right  pre-ex- 
isted the  statute,  which  simply  gave  a  new 
remedy,  and  inflicted  treble  damages  as  a 
penalty. 

4.  Prior  to  the  foreclosure,  one  of  the  mort- 
gagees died,  and  thereupon  the  duly-appoint- 
ed and  acting  executors  of  his  last  will  and 
testament  Joined  with  the  surviving  mort- 
gagee in  all  foreclosure  proceedings,  includ- 
ing the  purchases  at  the  sales.  This  was  au- 
thorized by  Gen.  St  1891,  M  4602,  4503.  The 
sheriff's  certificates  of  sale  were  made  out 
and  delivered  In  accordance  with  the  facts, 
the  purchasers  named  being  the  executors, 
as  such,  and  the  surviving  mortgagee.  The 
estate  then  had  and  received  the  benefit  of 
the  purchases  and  the  benefit  of  the  unau- 
thorized acts  in  foreclosing.  When  the  year 
of  redemption  expired,  the  title  In  fee  to  the 
property  passed  to  the  estate.  It  has  re- 
ceived and  retained  the  rights  which  accrued 
by  reason  of  excessive  charges  for  attorney's 
fees,— and  herein  Is  the  distinction  between 
this  case  and  that  of  Fritz  v.  McGUl,  31  Minn. 
536,  18  N.  W.  753,— and  Is  bound  by  these 
acts.     Order  affirmed. 

MITCHELL,  J.  I  concur  In  the  result  but 
I  do  so,  as  to  the  last  point,  on  the  ground 
that  the  executors  are  liable  Individually  afld 
out  of  their  own  estates;  and  the  facts  that 
in  foreclosing  the  mortgage  and  bidding  in 
the  property'  they  assumed  to  act  as  execu- 
tors, and  that  they  are  so  described  in  the 
title  of  the  action,  are  not  material.  I  am 
not  prepared  to  say  that,  upon  the  facts 
stated  in  the  complaint  the  plaintiff  would 
be  entitled  to  a  judgment  to  be  satisfied  out 
of  the  property  of  the  testator;  but  it  is  not 
necessary  to  decide  that  question. 


FIRST  NAT.  BANK  OF  FREBPORT,  ILL., 

v.  COMPO-BOARD  MANUF'G  CO.  et  al. 
(Supreme  Coart  of  Minnesota.    June  7,  1805.) 

COBFOBATS  NOTB  —  PRBSDMPTIOHB  AS  TO  EXECU- 
TION—RiOBTS  OP  Bona  Fids  Holder. 

1.  Gen.  St  1894,  i  6761,  applies  to  Instru- 
ments purporting  to  be  executed  by  a  corpora- 
tion as  well  as  those  executed  by  natural  porsons. 
ITntil  the  corporation  has  denied  its  execution  un- 
der oath  or  affidavit,  the  instrument  itself  will  be 
proof  of  the  authority  of  the  officers  b^  whom  it 
was  executed  in  behalf  of  the  corporation. 

2.  The  defendants  Indorsed  a  negotiable 
promissory  note,  with  certain  blanks  to  be  filled 
up,  and  intrusted  it  to  a  third  party  to  secure  oth- 
er indorsements,  with  Instructions  that  the  note 
was  not  to  be  negrotiated  until  the  other  Indorse- 
ments were  secured,  and  until  the  maker  gave  col- 
lateral security  to  indemnify  them  as  indoraers. 
The  party  to  whom  the  note  was  Intrusted,  In 
violation  of  his  instructions,  filled  up  the  blanks, 
and  negotiated  the  note,  wimout  the  performance 
of  the  conditions  referred  to.  The  note,  complete 
and  perfect  on  its  face,  passed  into  the  hands  of 
an  Indorsee  in  the  ordinary  course  of  business  for 
full  value,  before  maturity,  without  notice  of  the 
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Umitationa  of  anthoritr  to  the  person  to  whom 
defendanta  intniated  it,  or  that  the  note  was  sot 
a  completed  instrument  when  it  left  their  hands. 
Bctd,  tnat  defendants  were  liable  on  the  note,  and 
that,  as  against  sndi  indorsee,  they  were  estopped 
to  VTge  an  actnal  defect  in  the  paper  when, 
througli  their  own  acts,  it  was  ootensibV  perfect. 
(Syllabus  by  the  Court) 

Appeal  from  district  conrt,  Hennepin  coun- 
ty;  L.  L.  Baxter,  Judge. 

Action  by  the  First  National  Bank  of  Free- 
port,  111.,  against  the  Compo-Board  Manu- 
facturing Ck>mpany,  John  H.  Randall,  and 
others.  Plaintiff  bad  Jndgment,  and  defend- 
ants Randall  and  others  appeal.     Affirmed. 

F.  A.  Oilman,  for  appellants.  F.  B.  Dodge 
and  Dodge  &  Edwards,  for  respondent. 

MITCHELL,  J.  This  was  an  action  against 
the  defendant  company  as  malier,  and  the 
other  defendants  as  guarantors  of  payment, 
of  a  negotiable  promissory  note,  payable  to 
the  order  of  Northwestern  Guaranty  Loan 
Company,  and  'by  it  alleged  to  have  been  In- 
dorsed and  transferred  for  value  before  ma- 
turity to  the  plaintiff.  The  note  purports  on 
its  face  to  be  a  perfect  and  complete  instru- 
ment, and  the  evidence  is  plenary  and  un- 
contradicted that  the  plaintiff  purchased  It 
in  its  present  form  in  the  ordinary  course  of 
business,  before  maturity,  for  its  face  value, 
less  8  per  cent,  discount  from  the  date  of 
purchase  to  the  date  of  maturity,  without 
any  notice  of  any  fact  or  circumstance  tend- 
ing lu  any  way  to  discredit  It. 

1.  The  point  is  made  that  the  court  erred 
In  admitting  the  note  in  evidence.  In  the  ab- 
sence of  any  proof  that  the  parties  by  whom 
it  purported  to  have  been  executed  in  be> 
half  of  the  maker  corporation  had  any  au- 
thority to  do  so.  There  are  at  least  three 
reasons  why  this  was  not  error,  or  at  least 
not  prejudicial  error;  First  Its  execution 
was  not  denied  by  the  company,  which  failed 
to  answer.  In  Bank  v.  Loyhed,  28  Minn.  396, 
10  N.  W.  421,  and  Bank  v.  Mallan,  37  Minn. 
401,  34  N.  W.  901,  we  held  that  the  flrst 
clause  of  Oen.  St  1894,  {  6751,  applied  to  In- 
dorsements purporting  to  be  made  by  corpo> 
rations  as  well  as  those  made  by  natural 
persons.  And  there  is  precisely  the  same 
reason  for  holding  that  the  second  clause  of 
the  section  i  applies  to  Instruments  purport- 
ing to  be  executed  by  corporations.  Second. 
It  does  not  lie  in  the  mouths  of  the  defend- 
ants who  have  guarantied  the  payment  of 
the  note  to  deny  its  execution  by  the  party 
by  whom  it  purports  to  have  been  executed. 
Third.  The  defendanta  themselves  supplied 
the  proof.  If  any  was  needed,  by  showing  the 
official  character  of  those  by  whom  the  note 
was  executed  In  behalf  of  the  corporation, 

*  Such  dause  provides  that  every  written  in- 
stmment  purportiiiR  to  have  been  signed  or  exe- 
cuted by  any  person  shall  be  proof  that  it  was 
so  signed  or  executed  until  the  person  by  whom 
It  purports  to  have  been  signed  or  executed  shall 
deny  the  sipnntnre  or  execution  of  the  same  by 
his  uath  or  alHtlavit. 


and  that  when  It  was  negotiated  the  corpora- 
tion received  and  used  the  proceeds. 

2.  The  substance  of  the  defense  to  the  note, 
as  disclosed  by  the  evidence,  Is  that  the  de- 
fendant company  was  In  argent  need  of 
money;  that  in  a  conference  of  the  appd- 
lants  and  several  otbers,  all  of  whom  -were 
Interested  In  the  company,  they  agreed  to  in- 
dorse a  note  of  the  company  for  several  thou- 
sand dollars,  which  was  to  be  negotiated  for 
the  purpose  of  raising  the  required  funds-, 
that  each  agreed  to  Indorse  only  upon  con- 
ditions that  all  the  otbers  would  do  so,  and 
that  the  company  would  transfer  certain 
sto<A  to  Indemnify  them  for  their  Indorse- 
ment, and  that  the  note  should  not  be  nego- 
tiated nntil  these  conditions  were  performed; 
that  with  this  understanding  the  appellants 
Indorsed  the  note  in  question  with  certain 
blanlts  in  It  (as  to  what  these  blanks  were 
they  do  not  agree  In  their  testimony);  that 
there  was  also  an  understanding  among  them 
that  when  all  the  parties  had  signed  It  they 
were  to  meet  and  complete  the  note,  and  de- 
cide how  It  should  be  negotiated,  although 
they  generally  admit  that  the  talk  was  that 
one  Streeter,  who  was  connected  with  both 
the  defendant  company  and  the  Northwest- 
em  Ouaranty  Loan  (Company,  would  negoti- 
ate it  with  the  latter  company;  that  the  note 
was  Indorsed  by  some  of  the  appellants,  and 
then  delivered  to  the  treasurer  of  the  defend- 
ant company  to  secure  other  signatures;  that 
afterwards  he  turned  It  over  to  Streeter  to 
secure  still  other  signatures;  that  be  secured 
some  more  signatures,  btit  not  all  that  It  was 
agreed  should  sign  it;  and  that  without  se- 
curing the  remaining  signatures,  and  with- 
out the  transfer  of  the  stock  to  secure  the  in- 
dorsers,  the  blanks  were  filled  up,  and  the 
note  negotiated,  without  the  knowledge  or 
consent  of  the  appellants.  All  of  this.  If 
true,  would  constitute  no  defense  to  the  note 
In  the  hands  of  an  innocent  Indorsee  for 
value  before  maturity.  It  is  at  most  the  case 
where  parties  have  intrusted  to  some  other 
party  their  signatures  on  a  negotiable  promis- 
sory note,  with  certain  blanks  to  be  filled,  with 
Instructions  not  to  negotiate  it  until  certain 
conditions  are  performed,  but  the  party  filled 
up  the  blanks,  and  negotiated  the  note,  com- 
plete on  Its  face,  in  violation  of  his  Instruc- 
tions. If  there  Is  anything  settled  In  the 
law  of  commercial  paper  It  Is  that  under  such 
I  circumstances  the  parties  who  signed  are 
bound  to  pay  the  note  to  a  bona  fide  Indorsee 
for  value  without  notice  of  the  limitation  of 
authority  to  the  person  intrusted  with  the  In- 
strument They  themselves  have  created  the 
agency  or  trust  by  means  of  which  the  fraud, 
if  any,  has  been  committed.  It  Is  the  duty 
of  the  maker  of  negotiable  paper  to  guard. 
not  only  himself,  but  also  the  public,  again^ 
frauds  of  this  kind.  The  Inspection  of  the 
paper  Itself  furnishes  the  only  criterion  by 
Which  a  stranger  to  whom  It  Is  offered  can 
Judge  of  Its  character.  A  party  who  puts 
bis  paper  In  circulation  Invites  the  public  ta 
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rweive  It  of  any  one  haTlng  it  In  his  posses- 
sion with  apparent  title,  and  he  la  estopped 
to  urge  an  actual  defect  in  the  paper,  when, 
thronirh  his  own  act,  it  ostensil)!?  has  none. 
See  Daniel,  Neg.  Inst  U  813,  844,  and  cases 
cited;  also  Ward  v.  Hackett,  30  Minn.  150, 
14  N.  W.  578. 

There  was  no  error  In  the  court's  directlDg 
a  verdict.  There  was  not  a  scintilla  of  evi- 
dence to  rebut  or  to  cast  a  shadow  of  suspi- 
cion upon  the  testimony  of  the  preBidoat  of 
the  plalntifC  bank.  On  the  contrary.  It  was 
corroborated  by  the  fact  that  all  the  parties 
to  the  paper  resided  in  Minneapolis,  where 
all  the  negotiations  among  themselves  were 
carried  on,  while  the  plaintiff  is  located  in 
Freeport,  111.,  where  Its  officers  presumably 
reside,  and  where  the  note  was  purchased. 
Judgment  affirmed. 


PBTBR80N  T.  HALL. 
(Supreme  Ckrart  of  Minnesota.    Juno  7,  1895.) 

CONTXAOT  WITH  LoAN    AOBNT  —  COMPESSiTlOS— 
LiBK — Rkflsvut— Intbhkbt. 

1.  Where  a  party  employs  a  loan  broker  to 
obtain  a  loon  of  ouKiey  for  him,  or  to  sell  a  note 
and  mortgage, — the  contract  of  employment  be- 
ing in  writing,  and  wholly  silent  as  to  the  time 
within  which  the  broker  u  to  obtain  the  money,— 
the  latter  it  oititled  to  a  reasonable  time;  all  of 
the  drcnmstanres  to  be  taken  into  considera- 
tion when  determining  this  period  of  time. 

2.  If,  within  such  reasonable  timp,  the  broker 
finds  a  party  ready,  willing,  and  able  to  make  the 
loan,  or  to  purchase  the  note  and  mortgage,  upon 
the  terms  proposed,  he  has  earned  his  commission. 

3.  When  a  broker  is  intrusted  with  the  pos- 
session of  a  note  and  mortgage,  in  respect  to 
which  he  negotiates,  he  is  entitled  to  a  lien  upon 
the  same,  or  on  the  proceeds  thereof,  if  in  his  pos- 
sesaion,  for  his  commissions. 

4.  When,  in  an  action  of  claim  and  delivery, 
llie  actual  value  of  the  property  in  controversy — 
a  note  and  mortgage — is  stated,  in  the  complaint, 
statutory  bond,  and  affidaTit,  to  be  the  prmcipal 
of  the  note,  it  is  error  to  charge  the  jury  that  in 
fixing  the  value  they  may  take  into  consideration 
the  interest  on  the  note  which  had  accrued  prior 
to  the  bringing  of  the  action. 

(Syllabus  by  the  Court) 

Appeal  from  municipal  court  of  Dulutb; 
Eric  Wlnje,  Special  Judge. 

Action  by  Anders  Peterson  against  T.  O. 
Hall.  Judgment  was  ordered  for  plaintiff, 
and  defendant  appeals.    Beversed. 

Schmidt  Se  Reynolds,  for  appellant  John 
Boyle,  for  respondent 

COLLINS,  J.  This  was  an  action  in  claim 
and  delivery  to  recover  possession  of  a  note 
and  a  mortgage  securing  the  same,  or  their 
value  in  case  a  recovery  could  not  be  had. 
The  pertinent  facts  were  tliat  plaintiff,  who 
was  the  payee  and  mortgagee,  applied  to 
defendant,  engaged  in  the  business  of  nego- 
tiating and  procuring  mortgage  loans  from 
Eastern  parties,  to  negotiate  and  procure  for 
blm  a  loan.  This  was  on  September  11, 
1893.  There  was  some  dispute  at  the  trial 
419  to  what  amount  plaintiff  wanted.  He 
testified  that  It  was  $150,  and  that  the  note 


and  mortgage  were  to  be  transferred  and  as- 
signed as  collateral  security,  while  defend- 
ant claimed  that  he  was  auttiorlEed  to  pro- 
cure 9800,  for  which  plaintiff  was  to  sell  and 
assign  the  note  and  mortgage,— he  to  have 
$269,  and  defendant  as  bis  commission,  the 
balance^  $35.  At  this  interview  the  plain- 
tiff signed  two  papers,— one  authorizing  and 
employing  defendant  to  procure  a  loan  of 
$300  for  plaintiff  upon  the  mortgaged  prem- 
ises, as  if  the  latter  was  the  owner  in  fee, 
and  stipulating  to  iiay  the  sum  of  $35  as  a 
commission  for  procuring  the  loan,  while 
the  other  was  in  the  form  of  an  appllcatioo 
to  defendant  to  negotiate  a  loan  of  $300  un 
said  premises,  and  also  contained  an  offer  to 
sell  the  note  and  mortgage  for  $265.  In  the 
last-mentioned  writing  there  was  no  express 
provision  for  defendant's  compensation,  and 
in  neither  was  the  time  fixed  within  whicn 
defendant  was  to  procure  the  money.  Botn 
Of  these  writings  were  exhibited  in  fall,  as 
part  of  the  answer;  and,  in  his  reply,  plain- 
tiff simply  denied  their  execution  and  deliv 
ery  on  information  and  briief,  and  also  de> 
nled  any  knowledge  of  their  contents,  "ex- 
cept as  appears  on  the  face  of  said  exhibits." 
This  form  of  denial  did  not  put  in  issue  the 
allegationB  of  the  answer  as  to  the  exeimtlon 
and  delivery  of  these  Instruments.  And,  on 
the  trial,  idaintiff  admitted  that  he  signed 
them,  although  stating  at  the  same  time 
tJiat  he  did  not  know  their  contents.  He 
left  the  mortgage  with  defendant  September 
llth.  and  two  days  aftnwards  brought  in 
and  delivered  the  note.  It  was  understood 
between  the  parties,  on  the  day  the  papers 
were  signed,  that  defendant  would  have  to 
correspond  with  Eastern  parties  In  order  to 
obtain  the  money,  and  that,  if  plaintiff 
would  call  in  five  or  six  days,  defendant 
would  let  him  know  about  it  Plaintiff  did 
call,  and,  on  being  Informed  that  defendant 
had  received  no  answer  to  his  application, 
made  demand  for  a  return  of  his  note  and 
mortgage.  Defendant  refused  to  accede  to 
the  demand,  unless  paid  bis  commission,  and 
plaintiff  Immediately  commenced  this  actlou; 
the  complaint  being  verified  September  2lBt, 
—10  days  after  the  application  was  made. 
It  was  allesed  In  the  answer,  and  shown  up- 
on the  trial,  that  within  2  or  3  days  after  the 
suit  was  brought— about  12  days  after  de- 
fendant undertook  to. procure  the  money— It 
'was  received,  and  that  he  had  ever  since 
been  ready,  willing,  and  able  to  pay  it  over 
to  the  plaintiff,  on  the  terms  stipulated  in  ei- 
ther or  both  of  the  writings. 

The  case  seems  to  have  been  submitted  to 
the  Jury  upon  the  theory  that  defendant  was 
under  obligation  to  bave  the  money  in  readi- 
ness when  plaintiff  called,  at  the  expiration 
of  five  or  six  days,  and  that  he  was  not  enti- 
tled to  reasonable  time  within  which  to  ne- 
gotiate the  loan,  or  a  sale  of  the  note  and 
mortgage,  nor  entitled  to  a  lien  upon  the 
same  for  the  amount  of  his  commission,  nn- 
iess  it  was  expressly  agreed  that  he  should 
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have  snch  a  lien.  The  conrt  refused  to 
charge,  as  requested  by  defendant's  connsel, 
that  their  client  had  a  reasonable  time  with- 
in which  to  obtain  the  money,  and  If,  within 
a  reasonable  time  after  employment,  b« 
stood  ready,  willing,  and  able  to  pay  It  over, 
he  had  earned  his  commissions,  and  was  en- 
titled to  retain  possession  of  the  note  and 
mortgage  until  he  was  paid.  This  waa  er- 
ror. No  time  was  fixed  in  the  contract  of 
employment  within  which  defendant  was  to 
procure  the  money,  and  therefore  he  was  en- 
titled to  a  reasonable  time,  taking  Into  con- 
sideration all  of  the  circumstances.  If,  with- 
in this  time,  he  procured  a  lender  of  the 
money,  or  a  purchaser  of  the  note,  who  was 
ready,  willing,  and  able  to  lend  the  money, 
or  to  purchase  the  note  and  mortgage,  on 
the  terms  proposed,  he  had  earned  his  com- 
missions. Vinton  T.  Baldwin,  88  Ind.  101; 
Budd  T.  Zoller,  62  Mo.  238.  And  he  bad  a 
right  to  a  lien  on  the  Instmments  which  bad 
been  placed  In  bis  hands  to  negotiate,  as  he 
claimed,  without  an  express  agreement  to 
that  efFect  Where  a  brolcer  is  intrusted 
with  possession  of  the  property  In  respect  to 
which  he  negotiates,  thus  combining  with 
his  character  as  a  broker  certain  of  tbe  char- 
acteristics of  a  factor,  be  is  entitled  to  a 
lien  iTpon  such  properly,  or  on  the  proceeds 
thereof,  if  in  his  possesslcn,  for  his  commis- 
sions.    Mechem,  Ag.  ff  879,  980. 

The  only  efCect  which  could  be  given  the 
testimony  relative  to  defendant's  statement 
to  plaintiff  to  return  in  five  or  six  days 
would  be  as  bearing  on  tbe  question  as  to 
what  was  or  would  be  a  reasonable  time  In 
which  be  was  to  obtain  the  money.  It  could 
not  control  or  contradict  the  written  contract. 

In  the  complaint,  and,  presumably,  in  the 
statutory  bond  and  affidavit,  the  property  in 
controversy  was  stated  to  be  of  the  actual 
value  of  9oOO.  The  plaintifT  did  not  ob- 
tain possession,  nud,  with  respect  to  value, 
the  conrt  charged,  in  substance,  that  the  Ju- 
ry should  find  It  to  be  $300,  with  over  one 
year's  interest,  at  8  per  cent,  accrued  before 
the  beginning  of  the  action.  This  instruc- 
tion justified,  and  there  wits,  a  verdict,  No- 
vember 10,  1893,  fixing  the  value  at  $327.60, 
or  $27.60  more  than  tbe  value  stated  in  the 
complaint,  bond,  and  affidavit  made  and  filed 
20  days  before.  The  instruction  was  errone- 
ous. As  bearing  upon  this  question,  see 
Weyerhauser  v.  Foster  (Minn.)  61  N.  W. 
1129.    Order  reversed. 


NEWPORT  et  sL  v.  SMITH. 
(Supreme  Court  of  Minnesota.  Jnne  7,  1885.) 
Fbbsonai.  Lubilitt  or  a  PBorESSKO  Agent. 
To  render  a  professed  agent  liable  In 
damages  to  the  person  dealing  with  him,  on  the 
ground  of  want  of  anthority  to  bind  the  party  for 
whom  he  assumed  to  act,  such  person  must  nave 
dealt  with  him.  in  i^orance  of  the  want  of  an- 
thority, upon  the  faith  that  the  agent  possessed 


the  aufliority  assnmed.  Hence  when  the  agmt 
acting  in  good  faith,  fully  discloses  to  the  other 
party,  at  the  time,  all  the  facta  and  circumstan- 
ces tonching  the  anthority  under  which  he  as- 
sumes to  act,  so  tliat  snch  party  is  folly  informed 
as  to  the  existence  and  extent  of  his  antfaoritri 
the  agent  cannot  be  held  liable. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  St  Lonla  eonn- 
ty;  J.  D.  Ensign,  Judge. 

Action  by  R.  M.  Newport  and  L.  E.  New- 
port against  H.  A.  Smith.  Judgment  was  or- 
dered for  defendant,  and  plaintiffs  ^peal. 
Affirmed. 

S.  T.  and  Wm.  Harrison  (Harris  Richard- 
son, of  counsel),  for  appellants.  J.  Ik  Wi^sh- 
bum,  for  respondent 

MITCHELL,  J.    This  action  was  brought 
to  recover  damages  on  the  ground  that  de- 
fendant, assimilng  to  be  the  agent  of  his 
mother,  made  a  contract  in  her  name  whicli 
was  not  binding  upon  her  by  reason  of  tht' 
ftu^  that  It  was  unauthorized  by  her.    Th(> 
ground  and  form  of  the  professed  agent's  lia- 
bility In  such  cases  has  been  the  subject  of 
discussion,  but  all  the  authorities  are  agreed 
that  he  Is  liable  In  damages  to  the  person 
dealing  with  him  upon  the  faith  that  be  pok- 
sessed  the  authority  assumed.     Sheffield  v. 
Ladne,  16  Minn.  388  (OU.  846);  Jefta  v.  York. 
10  Gush,  392;    Baltzen  v.  Nicolay,  53  N.   Y. 
467;  Mechem,  Ag.  {{  S41-645.     But  In  what- 
ever phase  the  question  has  arisen,  or  what- 
ever diverse  views  tbe  courts  may  entertain 
as  to  the  precise  ground  of  the  liability  or 
form  of  the  remedy,  ail  the  authorities  are 
agreed  that,  to  give  a  party  a  legal  remedy 
against  the  professed  agent,  he  must  bave 
been  Ignorant  of  the  want  of  authority,  and 
have  acted  upon  the  faith  of  the  representa- 
tions, express  or  implied,  that  the  professed 
agent  had   the  authority  assumed.     Hence 
the  law  is  that  when  the  pr<^es8ed  agent, 
acting  in  good  faith,  fully  discloses  to  Uxe 
other  party,  at  the  tlme^  all  the  facts  and  dr- 
cumstances    touching    the    authority    under 
which  he  assumes  to  act.  so  that  tbe  other 
party,  from  such  information  or  otberwise. 
is  fully  informed  as  to  the  existence  and  ex- 
tent of  his  authority,  be  cannot  be  held  lia- 
ble.   Mechem,  Ag.  f  646,  and  casea  dted. 
Such,  in  substance,  tbe  trial  comrt,  by  its  fifth 
finding,  has  found  to  be  the  fact  In  this  case; 
and  that  finding  is.  In  our  opinion,  amply  sus- 
tained by  the  evidence;  and  we  find  no  ertxirs 
of  law  occurring  during  the  trial,  by  way  of 
admitting  or  excluding  evidence,  that  coold 
In  any  way  liave  affected  this  finding.    This 
Is  decisive  of  the  case,  and  it  therefore  be- 
comes Immaterial  what,  if  any,  errors  ^rere 
committed  bearing  npon  or  affecting  tbe  sixth 
and  seventh  findings  of  fact  which  relate  to 
other  and  independent  grounds,  npon  which 
also  the  court  held  that  defendant  was  not 
liable.    Order  afflirmed. 

BUCK,  J.,  absent,  took  no  part 
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'(Suiimiie  Conrt  of  Minneaota.    Jane  7,  1895.) 

Balb  of  QiATTBLs— Snoiria  Ferformaxoi^— Af- 

PBAIi  —  OBJBCTIOIla  HOT  RaIBBD  BbLOW— 
PlBADINQ — VAOATIXa  JCDOUBNT. 

1.  Aa  a  geDenil  rule,  an  action  for  the  ip*- 
cifie  enforcement  of  a  contract  rdating  to  chat- 
tels will  not  lie,  because  the  law  affords  adequate 
and  comitlete  redress  in  an  action  for  damages. 

2.  Application  of  the  rule  laid  down  in 
Smith  ▼.  Dranett,  IS  Minn.  81  (QU.  50),  that 
where,  on  appeal  to  this  court  from  a  judgment 
entered  on  defanlt,  the  objection  la  interposed 
for  the  tet  time  that  the  judgment  ia  erroneous 
because  the  comidaint  failed  to  state  a  cause  of 
action,  the  objection  should  not  be  favored,  and 
that  if  facts  material  to  support  the  judgment  are 
alleged,  or  are  fairly  inferable,  by  any  reasonable 
intendment,  from  what  is  alleged,  in  the  com- 
plaint, the  judgment  should  be  sustained. 

3.  Hdd,  that  the  complaint  in  question  whol- 
ly failed  to  contain  allegations  of  fact  material  to 
the  right  of  recovery,  or  from  which  audi  riglit 
conld  fairly  be  inferred,  and  therefore  wsa  aab- 
ject  to  reversal  on  appeal.  MHd,  further,  in  sud> 
case,  and  on  the  showing  made,  that  the  court 
below  did  not  exceed  its  discretionary  powers 
when  it  vacated  the  judgment,  and  allowed  the 
defendants  to  interpose  an  answer. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  St.  Iiouls  coun- 
ty; J.  D.  Ensign,  Judge. 

Action  on  a  contract  by  the  Northern  Tnut 
Company  against  Clinton  Markell  and  others. 
From  an  order  granting  a  new  trial  after 
Judgment  for  plaintiff,  the  latter  appeals. 
Affirmed. 

Carman  N.  Smith  and  A.  L.  Agatin,  for  ap- 
pellant  J.  L.  Washburn,  for  respondents. 

COLLINS,  J.   We  pass  by  all  other  ques- 
tions  In  this  case,  and  come  directly  to  the 
contention  of  defendants'  counsel  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,   because  the 
value  of  the  stock  was  nowhere  alleged,  and 
it  -was  not  made  to  appear  In  any  manner 
that    plalntifF    had    suffered    any    damages 
wliatsoever  by  reason  of  defendants'  refusal 
to  purchase  and  pay  for  the  same.    The  ac- 
tion was  brought  ui>on  a  written  contract 
to  purchase  certain  stock  shares,  of  the  face 
value  of  (5,000,   from   the  owner  thereof, 
three  years  after  the  date  of  the  contract, 
and    to  pay  therefCMr   said   face   yalue,    to- 
Setbw  with  any  dividends,  at  the  rate  of 
8  per  cent  per  annum,  which  might  then  be 
due.    It  was  admitted  that  certain  dividends 
bad  been  paid,  and  there  was  nothing  In  the 
complaint  tending  to  show  that  the  shares 
Tvero  not  worth  as  much  as,  or  even  more  than, 
defendants    had    agreed    to    pay    therefor. 
Xhronsh   the   complaint,    the   stock   shares 
were  bnmght  into  court,  and  tendered  to 
defendants,   while  the  judgment  demanded 
■vrtut  for  the  amount  of  their  face  value,  and 
alleged  unjiald  dividends.    The  whole  pur- 
pose and  scope  of  the  actlun  was  to  com- 
pel   defendants  to  take  the  shares,  and  to 
pay  for  them.   In  other  words,  it  was  an 
action  brongtat  for  the  specific  enforcement 


of  a  contract  relating  to  chattels.  As  a  gen- 
eral rule,  the  specific  performance  of  con- 
tracts relating  to  chattels  will  be  denied  be- 
cause the  law  afFords  adequate  and  complete 
redress  in  an  action  for  damages.  There  are 
exceptions  to  the  rule,  of  course.  For  in- 
stance, whenever  the  losa  by  reason  of  a 
violation  of  the  contract  cannot  be  correctly 
estimated  in  damages,  or  whenever,  from 
the  nature  of  the  contract,  a  specific  per- 
formance is  Indispensable  to  justice,  a  court 
of  equity  will  not  be  deterred  from  inter- 
fering because  the  contract  relates  to  pei> 
Bonal  property.  And  it  has  been  held  that 
specific  performance  may  be  decreed  where 
the  stock  shares  are  limited,  having  no  fixed 
or  marketable  value,  are  not  quoted  In  the 
commercial  reports,  nor  selling  upon  the 
market,  because,  it  was  said,  a  judgment  for 
damages  at  law  might  not  afTord  adequate 
relief.  But  it  Is  well  settled  that  the  only 
relief  for  the  breach  of  contracts  of  which 
goods  possessing  an  easily  ascertainable  val- 
ue, as  grain  or  cattle  or  stock  shares,  are 
the  subject,  lies  in  an  action  at  law  for 
damages.  This  whole  topic  Is  well  con- 
sidered and  treated  In  22  Am.  &  Bng.  Bnc 
Law,  889. 

There  was  nothing  In  the  complaint  now 
imder  consideration  which  would  permit  it 
to  escape  from  an  application  of  the  ordinary 
rule,  and  therefore  it  utterly  failed  to  show 
a  right  of  recovery  against  defendanta 
With  it  settled  that  the  complaint  was  fatally 
defective,  we  are  n«rt  to  inquire  whether 
the  court  below  exceeded  its  discretionary 
powers  when  It  vacated  the  Judgment,  that 
a  defense  might  be  made.  It  has  repeatedly 
been  held  that  a  Judgm«it  by  default  could 
not  stand  where  the  declaration  or  com- 
plaint stated  no  cause  of  action  (1  Black, 
Judgm.  {  84,  and  cases  cited),  and  would 
be  reversed  on  appeal,  especially  In  states 
where  an  objection  to  a  defective  complaint 
is  not  waived  by  a  failure  to  demur,  as  Is 
the  case  In  this  jurisdiction  (Gen.  St  1S94, 
i  5235).  This  proposition  has  not  been  fully 
Indorsed  by  this  court,  for  In  Smith  v.  Den- 
nett, 15  Minn.  81  (Gil.  60),  it  was  said  that, 
an  appeal  from  a  Judgment  entered  In  dis- 
trict court  on  defendant's  default,  an  objec- 
tion Interposed  in  this  court,  for  the  first 
time,  that  the  judgment  is  erroneous  because 
the  complaint  failed  to  state  a  cause  of  ac^ 
tlon,  should  not  be  favored,  and  that  if  facts 
material  to  support  the  Judgment  are  alleged, 
or  are  fairly  inferable,  by  any  reasonable  In- 
tendment, from  what  is  alleged,  in  the  com- 
plaint, the  Judgment  should  be  sustained. 
Applying  this  test,  even  with  the  utmost 
liberality,  it  is  evident  that  on  appeal  the 
Judgment  would  have  to  be  reversed.  A 
material  fact— an  averment  as  to  the  value 
of  the  stock  shares  when  defendants  refused 
to  take  them,  and  from  which  amount,  and 
proof  thereimder,  the  plaintlirs  right  to  re- 
cover alone  depended— was  wholly  omitted. 
Nor  were  there  any  allegations  from  which 
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-such  value,  or  total  want  of  raltie,  could  be 
4nf erred.  As  before  stated,  the  cause  of  ac- 
tion was  treated  in  the  complaint,  and  when 
Judgment  was  entered  on  default,  as  upon 
-contract  for  the  pasrment  of  money  only,  and 
not  as  one  in  which  damages  would  have  to 
■be  alleged,  and,  when  entering  judgment,  as- 
certained and  assessed  by  the  court,  or  under 
Its  direction.  In  such  a  case,  where  the 
Judgment  would  have  to  be  reversed  on  ap- 
peal, and  with  the  showing  made  on  the  mo- 
tion, we  cannot  hold  that  there  was  an  abuse 
ot  discretion  on  the  part  of  the  court  below. 
Order  affirmed. 


DOESCHER  V.  DOESCHBR  et  aL 

<Supreme  Coort  of  Minnesota.    June  10,  1895.) 

<SONSTHUCT10X  OF  DeED — RbSEBTAUOS  —  RlS  Jc- 
DICATA. 

1.  A  deed,  whereby  certain  real  estate  was 
eonveved,  contained,  in  accordance  with  an  agree- 
ment between  the  parties  which  was  the  consiiler- 
.ation  for  the  deed,  the  following  provision:  "This 
grant  is  made  upon  the  express  condition  that  said 
August  R.  Doescher  [the  grantee]  shall  pay  unto 
Henry    Doescher    and    Helena    Doescher    [the 

frantors],  or  the  surrivor  of  them,  the  sum  of 
200  annually,  on  the  first  day  of  November  in 
«ach  and  every  year  during  their  lifp."  Held, 
diat  this  nrOTision  did  not  create  a  condition  snb- 
-aeqnent,  but  that  it  did  create  a  lien  on  the  prem- 
ises by  reservation,  which  in  its  essential  na- 
■ture  is  similar  to  a  purchase-price  mortgage. 

2.  Belli,  that  the  rtcord  of  the  deed  creat- 
ing such  lien  was  notice  thereof  to  all  subsequent 
jpurchasera  and  incumbrancers  claiming  tlftough 
the  deed. 

3.  The  plaintiff  commenced  a  former  action 
-against  his  grantee  to  recover  the  installments 
which  became  due  by  the  terms  of  the  contract 
-on  November  1,  1891,  and  prior  years,  and  re- 
covered a  judgment  therefor  against  him,  which 
was  adjudged  to  be  a  lien  on  the  premises,  and 
they  were  sold  to  pay  the  lien.  The  defendant 
£pratt  was  a  party  to  such  action,  and  redeemed 
the  premises  from  such  sale  as  owner.  Hdd, 
that  such  former  judgment  is  not  a  bar  to  an  ac- 
■tion  to  recover  upon  installments  subseguently 
t)ecoming  due  on  the  contract,  and  to  have  the 
amount  thereof  adjudged  a  lien  on  the  prem- 
ises. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Le  Sueur  coun- 
ty;   Francis  Cadwell,  Judge. 

Action  by  Henry  Doescher  against  August 
A.  Doescher,  Cliarles  J.  Spratt,  and  another, 
rialntlir  had  Judgment,  and  defendants 
Spratt  and  another  appeal.    Affirmed. 


Thos.    Hessian,    for    api>ellant8. 
Parker,  for  respondent. 


Ora    3. 


START,  C.  J.  This  is  an  appeal  by  the  de- 
'f endants  Spratt  and  Loewe  from  a  judgment 
•of  the  district  court  in  and  for  the  county  of 
Le  Sueur.  There  Is  no  case  or  exceptions, 
and  ttie  question  for  review  is  whether  the 
findings  of  fact  by  the  trial  court  sustain 
tts  coDcluslous  of  law.  Briefly  stated,  the 
(acts  are  that  on  the  3d  day  of  October,  1871, 
the  plaintiff  was  the  owner  of  the  premises 
In  question  in  this  case,  and  another  tract 
•of  40  acres,  and  agreed  with  the  defendant 


Doescher  to  convey  all  of  his  land  to  him  in 
consideratiaii  ot  such  defendant* a  promise  to 
pay  to  him  and  his  wife,  or  to  the  survivor 
of  them,  the  sum  of  $200  on  the  1st  day  of 
November  of  each  year  during  tbeir  UveA. 
Pursuant  to  such  agreement,  the  plaintiff, 
Henry  Doescher,  and  his  wife,  on  October  3, 
1871,  conveyed  the  wbole  of  the  land  to  Au- 
gust R.  Doescher,  by  warranty  deed,  duly 
executed  and  recorded  In  the  <riBc«  of  the 
register  of  deeds  of  the  proper  connty  on  tlie 
5th  day  of  December,  1871.  The  deed  con- 
tained the  following  provision:  "Tbim  grant 
l8  made  upon  the  express  condition  that  saiS 
August  R.  Doescher  shall  pay  unto  Henry 
Doescher  and  Helena  Doretha  Doescher  (his 
wife),  or  to  the  survivor  of  them,  tbe  smn  of 
two  hundred  dollars  annually,  on  tbe  1st  day 
of  November  in  each  year  during  their  life, 
tbe  first  payment  to  be  made  November  1, 
1872."  The  wife  of  the  plaintiff  died  before 
the  commencement  of  this  action.  The 
plaintiff  released  the  40  acres  from  any  lien 
or  claim  he  had  thereon  prior  to  ttie  5tta  day 
of  March,  1886,  and  on  that  day  tbe  defend- 
ant August  R.  Doescher,  to  secure  tbe  pay- 
ment of  tbe  sum  of  $3,000,  executed  and  de- 
livered to  L.  Quackenbush  a  mortgage.  In  the 
usual  form,  on  the  whole  of  the  land  so  con- 
veyed to  the  mortgagor,  which  was  record- 
ed, and  afterwards  assigned  to  tbe  defend- 
ant Spratt,  who  became  the  purchaser  of  tlie 
premises  at  a  sale  on  the  foreclosure  of  his 
mortgage  on  August  24,  1891,  and  tbe  owner 
thereof  in  August,  1392,  no  redemption  hav- 
ing been  made.    In  the  month  of  Novemlter, 

1891,  the  plaintiff  commenced  an  action 
against  the  defendants  August  R.  Doescher, 
Spratt,  and  others,  in  the  district  court  of 
the  county  of  Le  Sueur,  to  enforce  payment 
of  tbe  amount  then  due  to  him  <mi  bis  a^ree- 
ment  and  deed  to  and  with  the  defendant 
August  R.  Doescher;  and  the  plaintlfT  recov- 
ered judgment  against  such  defendant  for 
the  amount  then  due  htm,  in  the  sum  of 
^74.17,  which  was  adjudged  to  be  a  lien  on 
the  premises  conveyed  by  him  to  such  de- 
fendant, except  the  40  acres,  and  that  tliey 
be  sold  to  pay  tl>e  lien.  What,  If  any,  provi- 
sions were  made  in  this  judgment  as  to  a 
Men  for  tbe  payments  to  become  due  in  the 
fnture  the  court  does  not  state  In  Its  flnd- 
tags.  The  premises  were  sold  by  virtue  of 
this  judgment  to  pay  tbe  lien,  and  Spratt 
within  the  year,  redeemed  the  premises  from 
such  sale.     On  the  Ist  day  of  September. 

1892,  Spratt  conveyed  the  premises  to  th« 
defendont  I^oewe  by  warranty  deed,  taking 
from  him  a  mortgage  thereon  to  aecnre  a 
part  of  the  purchase  price.  At  tbe  time 
Spratt  and  Loewe  acquired  tbeir  respective 
Interests  in  the  premises,  neither  of  theoi 
had  any  notice  of  the  claim  of  the  defend- 
ant, except  such  as  they  were  chargeable 
with  by  the  record  of  tbe  deed  from  the 
plaintiff  to  August  K  Doescher.  The  $2W 
due  to  the  plaintiff  by  the  terms  of  the  agree- 
ment and  deed,  which  became  doe  on  Kovem- 
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ber  1,  1S02,  was  not  paid,  and  he  broagrbt 
this  action  to  recoTer  the  amount,  with  Inter- 
Mt,  from  the  defendant  Augnat  R.  Doeacher, 
and  to  have  the  same,  with  payment*  to  be- 
come due  hi  the  fntnre  by  virtue  of  snch 
aKTeement,  adjudged  a  lien  on  the  premises 
not  released  by  him,  and  that  execntlon  laane 
on  the  Judgment  to  collect  the  amount  due 
by  a  sale  of  the  premises,  or  so  much  thereof 
as  may  be  necessary  to  pay  the  same,  with 
interest  and  costs,  and  that  new  executions 
issue  to  collect  the  payments  to  become  doe 
In  each  year  by  a  sale  of  so  much  of  the 
premises  as  may  be  necessary  to  pay  tba 
same;  and,  further,  to  have  such  Ucn  ad- 
judged  paramount  t»  any  Interest  at  title  of 
the  defendants  ^ratt  and  Loewe,  or  either 
«f  them.  In  or  to  the  premises.  The  trial 
court  found  as  a  condnslon  of  law  that  the 
plaintiff  was  entitled  to  the  reUef  asked,  and 
Judgment  was  entered  accordingly. 

1.  The  main  contention  of  appellants  is 
that  the  clause  in  the  deed  wlilch  we  have 
quoted  created  a  condition  subsequent,  and 
not  a  lien  on  the  land.  Xh««  Is  no  provision 
for  re-entry  in  this  deed.  Such  being  tUe 
case,  the  clause  wUl  not  be  coastrued  as  a 
condition  snbaeqoant,  but  as  creating  a  lien 
to  secure  the  payment  of  the  stipulated  an- 
nuity, if  the  language  is  reasonably  suscepti- 
ble of  sutdi  construction.  Not  only  is  the 
language  taed  reasonably  susceptible  of  this 
constniction,  but  any  other,  in  view  of  the 
agreement  <rf  the  parties  to  the 'deed,  would 
be  a  forced  one;  for  clearly  the  deed  is  made 
to  embody  an  Informal  mortgage  or  defea- 
sance, and  la  thus  prevented  from  becoming 
atisolute  so  long  as  the  annuity  remains  un- 
paid. If  the  deed  had  been  absolute  in 
terms,  and  a -purchase-price  mortgage  taken 
by  the  plalntUI  to  secure  the  payment  of  the 
life  annuity  of  $200,  on  the  1st  day  of  No- 
vembw  in  each  year,  the  two  Instruments 
would  have  constituted  one  transaction,  but 
instead  of  the  two  instruments  the  parties 
embodied  the  whole  transaction  in  the  deed. 
This  clause  creates  a  lien  by  reservation,  and 
in  Its  essential  nature  resembles  a  purchase- 
price  mortgage,  and  since  it  was  contained 
In  the  deed,  and  -Aras  recorded  with  it,  was 
notice  to  all  subsequent  purcliasers  and  in- 
cumbrancers deriving  their  title  and  lien 
through  the  deed.  3  Pom.  Eq.  Jar.  {|  1255- 
1238.  The  appellants  derive  their  title  and 
claim  through  this  deed,  and  are  therefore 
cliargeable  with  notice  of  its  contents. 

2.  The  release  of  the  40-acre  tract  before 
the  appdlants  acquired  any  rights  in  or  to 
any  portion  of  the  premises  upon  which  the 
lien  rested  could  not  prejudice  them,  and  It 
did  not  affect  the  plaintiff's  lien  upon  the 
balance  of  the  premises. 

3.  The  appellants  claim  that  the  former 
Judgment  and  sale  was  a  bar.  If  there  was 
no  provision  In  the  former  Judgment  us  ro 
preserving  the  lien  for  the  security  of  in- 
stallments of  the  annuity  to  become  due  in 
*hm  future^  and  there  had  been  no  redemp* 
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tlon  of  the  premises  by  the  owner,  the  lien 
would  have  been  exhausted  by  the  saie. 
But  each  installment  was  a  separate  cause  of 
action  in  favor  of  the  plaintiff  against  the 
defendant  August  R.  Doescher,  and  the  re- 
covery of  a  Judgment  for  previous  install- 
ments would  not  be  a  bar  to  actions  to  re- ' 
cover  on  future  installments  as  they  became 
due.  The  lien  in  the  first  case  was  satisfied 
by  a  sale  of  the  premises,  and  the  sale  was 
annulled  by  a  redemption  by  the  owner.  It 
nevMr  became  complete.  By  the  redemption, 
the  lien  adjudged  and  the  sale  to  pay  It  were 
extinguished,  and  the  lien,  for  the  Install- 
ments to  become  due  which  were  Jeopar<lI::ed 
by  the  sale,  was  then  Intact  Standish  r. 
Vosbarg,  27  Mlna.  175,  6  N.  W.  489;  Berber 
V.  Christopherson,  30  Minn.  386, 15  N.  W.  ft7& 
The  cases  cited  arose  under  foreclosures  by 
advertisement,  but  there  can  be  no  differcn<N» 
In  principle  between  them  and  this  -mse. 
The  lien  and  sale  for  the  first  Installmeuts 
were  extingnished  in  each  case. 

4.  The  provision  in  the  Judgment  for  the 
issuing  of  executions  to  compel  payment  of 
future  installments  as  they  fall  due  was  cor- 
rect.   Judgaent  affirmed. 


CASPER  v.  KLIPPBN  et  aL 

(Supreme  Ckmrt  of  Minnesota.    Jmie  11,  1895.) 

WaoNorDi.  Bbizcrs  o:c  Bxbcotiok  —  Dauaorb>- 
Validitt  ov  Judombni. 

1.  Where  part  of  a  merchant's  stock  of  mer- 
chandiae  u  wrongfully  levied  on,  leized,  and  car- 
ried away,  and  by  reason  tbereojf  be  is  compelled 
to  discontinae  business,  on  account  of  which  he 
is  compelled  to  sell  the  balance  of  his  stock  for 
lest  than  Its  value,  held,  the  loss  from  such  sale 
is  too  remote  a  consequence  of  such  wrongful 
levy  and  seizure  to  form  the  basis  of  an  assess- 
ment of  damages. 

2.  It  Is  further  held  dat  the  damages  caused 
by  loss  of  future  profits  in  this  case  are  too  re- 
mote and  uncertain  to  be  allowed. 

3.  Atwood  V.  Landis,  22  Minn.  558,  over- 
ruled. Third  parties  brongtit  an  action  against 
this  plaintiff,  obtained  jud^ent  by  default,  and 

§rocured  execution  to  be  Issued,  under  which  the 
efendants,  as  sheriff  and  deputy  sheriff,  levied 
on  the  property  of  fliia  plaintiff.  All  of  the  pro- 
ceedings are  regular  except  that  in  all  of  them  the 
name  of  this  plaintiff  is  written  "Charles"  Cas- 
per, by  which  name  he  never  was  Iwown,  l)ut 
his  true  name  is  "Christian"  Casper.  Hdd,  tho 
Judgment  is  not  absolutely  void,  but  it  and  all  of 
said  proceedings  are  capable  of  Ijeing  amended. 
Held,  further,  the  defendants  cannot  justify  under 
said  execution  until  it  and  the  judgment  and  all 
the  proceedings  are  smended  is  a  direct  iH-oceed- 
ing  for  that  purpose. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  St.  Louis  coun- 
ty; J.  D.  Ensign,  Judge. 

Action  by  Christian  Casper  against  Die  .1. 
Snippen  and  Paul  Sharvey.  There  was  a 
Judgment  for  plaintiff,  and  a  new  trial  de- 
nied.   Defendants  appeal.    Reversed. 

Handlan  &  MacOregor  and  Fryberger  & 
Johanson,  for  appellants.  Crocker  &  Crand- 
all,  for  respondent 
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CANTY,  J.  This  Is  an  action  against  the 
sheriff  of  St  Louis  county  and  his  deputy 
for  wrongfully  carrying  away  and  convert- 
ing to  their  own  use  a  part  of  plaintiff's 
stoetc  of  groceries,  of  the  value  of  $93.  It  is 
also  alleged  in  the  complaint  that  plaintiff 
was  engaged  in  the  business  of  keeping  a 
grocery  store,  and  that  by  reason  of  said 
wrongful  acts  of  defendants  his  credit  was 
destroyed,  his  business  broken  up,  and  he 
was  obliged  to  sell  the  rest  of  his  stock  for 
less  than  its  value.  He  alleges  that  by  reason 
thereof  he  was  damaged  in  the  sum  of  $900. 
On  the  trial  before  the  court  without  a  Jury 
the  court  found  for  plaintiff,  and  found  "that 
the  value  of  said  goods  so  taken  by  said  Ole 
J.  Kllppen  [the  deputy],  as  aforesaid,  was  the 
sum  of  ninety-three  dollars,  that  by  reason 
of  the  taking  of  said  goods  from  the  store 
of  said  plaintiff,  as  aforesaid,  the  plaintiff 
was  damaged  in  the  sum  ot  two  hundred  and 
ninety-three  dollars,"  and  ordered  Judgment 
for  plaintiff  for  that  sum.  From  an  order 
denying  their  motion  for  a  new  trial,  de- 
fendants appeal. 

1.  On  the  trial,  plaintiff  was  permitted, 
against  objection,  to  prove  that  after  defend- 
ants had  so  taken  away  a  part  of  his  goods, 
he  was,  by  reason  thereof,  unable  to  continue 
his  business,  and  he  sold  a  portion  of  the 
balance  of  his  goods,  worth  $176,  for  $99, 
which  was  the  best  price  he  could  get  for 
them,  and  that  by  reason  thereof  he  lost 
?77.  It  was  error  to  overrule  this  objection 
and  receive  this  evidence.  Such  damages 
are  too  remote  to  constitute  the  basis  of  re- 
covery, and  there  was  no  proof  of  malice  or 
bad  faith  on  which  punitive  damages  could 
be  awarded. 

2.  The  court  allowed  plaintiff,  against  ob- 
jection, to  prove  loss  of  future  profits, 
caused  by  the  business  being  broken  up,  as 
he  claims,  by  the  taking  ana  carrying  away 
of  said  $99  worth  of  goods  out  of  a  stock 
worth  $324.  This  was  error.  It  Is  well  set- 
tled that  damages  for  the  loss  of  such  fu- 
ture profits  are  too  speculative,  remote,  and 
uncertain  to  be  allowed.  Simmer  v.  City  of 
St.  Paul,  23  Minn.  408;  Cushlug  v.  Seymour, 
Sabln  &  Co.,  30  Minn.  301,  15  N.  W.  249; 
O'Neill  V.  Johnson,  63  Minn.  439,  55  N.  W. 
001;  Williams  v.  Wood,  55  Minn.  323,  56  N. 
W.  10C6.  There  may  be  cases  where  a  mer- 
cantile business  Is  so  well  established,  its 
profits  so  uniform  and  certain  and  subject 
to  80  few  contingencies,  that  the  doctrine  of 
Goebel  v.  Hough,  26  Minn.  252,  2  N.  W.  847, 
will  apply,  but  they  are  rare.  This  Is  not 
such  a  case. 

3.  Defendants  sought  to  Justify  the  taking 
of  plaintiff's  goods  under  an  execution  is- 
sued out  of  the  municipal  court  of  Duluth 
against  Charles  Casper,  whom  they  alleged 
to  be  the  same  person  as  this  plaintiff.  It 
appears  by  the  evidence  that  one  Messick 
and  one  Macauley,  intending  to  bring  an 
action  In  said  municipal  court  against  this 
plaintiff,  served  on  him  a  summons  and  com- 


plaint in  which  the  name  of  the  defendant 
was  written  "Charles"  Casper,  while  his 
true  name  is  "Christian"  Casper.  Thereafter 
Judgment  was  entered  in  that  action  against 
him  as  Christian  Casper,  by  default,  for  the 
recovery  of  the  sum  of  $17.84,  and  execu- 
tion was  issued  thereon  against  him  by  the 
same  name,  under  which  defendants  made 
said  levy  and  took  said  goods.  On  the  trial 
of  this  action  Casper  admitted  that  said 
summons  was  personally  served  on  him,  and 
tliat  he  was  Indebted  to  Messidc  and  Ma- 
cauley  in  a  small  amount,  but  he  denies  tliat 
;  the  amount  is  as  much  as  they  claimed  In 
'  that  action.  He  did  not  appear  In  that  ac- 
tion, and  his  true  name  is  nowhere  stated 
in  the  proceedings.  The  court.  In  effect,  found 
that  he  was  never  known  by  the  name  of 
Christian  Casper.  On  the  authority  of  At- 
wood  V.  Landls,  22  Minn.  558,  the  court  beld 
that  the  execution,  and  all  the  proceedings 
in  that  action,  were  null  and  void,  and  no 
protection  to  these  defendants.  The  case  of 
Atwood  V.  Landls  is  opposed  to  the  ereat 
weight  of  authority,  by  which  it  is  held  that 
such  a  Judgment  is  valid,  and  that  in  all 
future  litigation  the  true  name  of  the  de- 
fendant may  be  stated,  and  he  may  be  con- 
nected with  the  Judgment  by  proper  aver- 
ments. Crawford,  v.  Satchwell,  2  Strange. 
1218;  Oakley  v.  Giles,  3  East,  167;  Smith  v. 
Patten,  6  Taunt  115;  Fltsgerald  t.  Salen- 
tlne,  10  Mete.  (Mass.)  436;  Parry  v.  Wood- 
son, 33  Mo.'  347;  Bank  v.  Jaggers,  31  Md. 
38;  Insurance  Co.  v.  French,  18  How.  404; 
Waldrop  V.  Leonard,  22  S.  C.  118;  Railroad 
Co.  V.  Burres,  82  Ind.  83;  Guinard  v.  Hey- 
slnger,  16  III.  288;  Pond  v.  Ennis,  69  DL  341; 
Welsh  V.  Kh-kpatrlck,  30  Cal.  202;  Setter 
V.  Cox,  6  Cal.  415;  1  Black,  d^ndgm.  |  213. 
Outside  of  a  few  supreme  court  cases  in 
New  York,  and  the  case  of  Cole  v.  Hindson. 
6  Term  R.  234,  Atwood  v.  Landls  Is  support- 
ed by  but  little  authority.  Besides,  it  Is  not 
sound  In  principle.  There  are  many  other 
defects  in  process  and  proceedings  Just  as 
radical  as  that  of  a  misnomer  of  the  defend- 
ant which  are  held  to  be  amendableu  At 
the  same  time  such  a  misnomer  often  has  a 
tendency  to  mislead  the  defendant  which 
no  other  defect  in  the  process  would  be  like- 
ly to  have;  and  when  it  appears  in  such  a 
case  that  the  defendant  has  been  misled,  the 
court  might  abuse  its  discretion  by  order- 
ing an  amendment  after  default  and  en- 
try of  Judgment,  without  giving  the  defend- 
ant leave  to  answer  and  defend.  While,  in 
our  opinion,  the  doctrine  Is  not  sound  which 
holds  that  such  a  Judgment  is  absolately 
void,  and  cannot  be  amended,  neither,  in 
our  opinion,  is  the  doctrine  sound  which 
holds  that  such  a  Judgment  is  In  all  re- 
spects valid,  and  needs  no  amendment  It  is 
held  by  the  great  weight  of  authority  that 
though  the  true  name  of  the  defendant  no- 
where appears  in  the  proceedings  or  Judg- 
ment, or  any  name  by  which  he  was  ever 
known,   yet  in  a  collateral  proceeding   his 
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true  name  may  be  stated,  and  he  connected 
with  the  Judgment  by  proper  averments. 
Speaking  for  myself,  It  seems  to  me  that  In 
principle  this  is  attacking  collaterally  the 
Judgment  which  appears  to  exist,  and  prov- 
ing by  parol  evidence  a  Judgment  which  ex- 
ists only  in  parol.  In  the  summons  and  re- 
turn of  service  of  the  same  the  name  of  the  de- 
fendant is  John  Brown.  In  a  collateral  pro- 
ceeding you  contradict  the  summons  and  re- 
turn, and  show  that  the  service  was  In  fact 
made  on  John  Smith,  and  he  is  the  man  who 
is  intended  by  the  name  "John  Brown"  in 
the  sommons,  although  he  never  was  known 
by  that  name.  If  the  record  imports  abso- 
lute verity,  how  can  you  do  this?  Even 
where  the  record,  on  Its  face,  affirmatively 
sbows  want  of  Jurisdiction,  it  Is  held  that 
it  Imports  absolute  verity,  and  in  a  collateral 
proceeding  cannot  be  contradicted  by  show- 
ing facts  which  would  establish  Jurisdiction. 
Freem.  Judgm.  I  125;  Alnge  v.  Corby,  70 
Mo.  257;  Hahn  v.  Kelly,  34  Cal.  405.  We 
are  all  of  the  opinion  that  At  wood  v.  Landls 
should  be  overruled.  But  while  we  are  of 
the  opinion  that  the  court  In  fact  had  Juris- 
diction in  the  action  in  which  the  Judgment 
here  in  question  was  rendered,  yet  that  Judg- 
ment, and  all  of  the  proceedings  in  that  ac- 
tion, were  so  defective  that  the  Judgment 
was  abortive,  and  could  not  be  put  in  evi- 
dence in  this  action  to  Justify  the  seizure  of 
Casper's  property  until  the  Judgment,  execu- 
don,  and  all  of  tho  proceedings  in  that  ac- 
tion were  amended  by  a  direct  proceeding 
for  that  purpose.  For  this  reason  the  court 
below  did  not  err  In  holding  that  the  Judg- 
ment In  question  was  no  Justiflcation.  Nei- 
ther the  Judgment  nor  execution  could  be 
used  for  the  purpose  of  Justification  until 
tliey  had  been  amended.  The  order  appeal- 
ed from  is  reversed,  and  a  new  trial  granted. 


ROBERTS  V.  WOLD. 

(Supreme  Court  of  MinDesota.    June  7,  1805.) 

Xeootiabls  Ikstrdhents— When  Dua  —  Notici 
OF  Protest. 

According  to  the  Civil  Code  of  Dakota 
territory,  a  promissory  note,  on  its  face  payable 
on  Sunday,  but  entitled  to  grace,  becomes  due 
on  the  following  Wednesday.  The  probative 
force  of  the  official  certificate  of  a  notary  that 
he  deposited  in  the  post  office  notice  to  an  In- 
dorser  of  the  nonpayment  of  a  bill  or  note  is  not 
overcome  by  evidence  of  its  nonreceipt,  standing 
alone,  and  nnaccompanied  by  evidence  that  the 
notice  was  not  in  fact  deposited  in  the  post  of- 
fice. Wilson  V.  Richards,  ON.  W.  872,  28  Mhin. 
3.S7.  followed. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Houston  county; 
John  Whytock,  Judge. 

Action  on  note  by  J.  E.  Roberts  against  O. 
K.  Wold.  Judgment  was  ordered  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 

B.  H.  Smalley,  for  appellant  W.  R.  Dux- 
bury,  for  respondent 


MITCHELL,  J.  Action  against  defendant 
as  indorser  of  a  promissory  note  executed  by 
one  Peters,  and  payable  at  Britton,  D.  T.  The 
only  questions  worthy  of  any  special  consider- 
ation relate  to  the  steps  taken  at  the  maturity 
of  the  note  to  hold  the  defendant  liable  as 
Indorser,  vis.:  (1)  What  was  the  last  day  of 
grace  on  the  paper?  and  (2)  should  the  court 
have  submitted  to  th^  Jury  the  question 
whether  notice  to  the  defendant  of  the  dis- 
honor of  the  note  was  deposited  in  the  post 
office  at  Biltt(»)7  The  note  was  executed  and 
I>ayable  in  Dakota  territory,  and  on  its  face 
was  payable  October  20,  1880,  which  was 
Sunday.  The  note  was  "protested"  for  non- 
payment on  Wednesday  the  23d,  whereas  de- 
fendant claims  that  by  the  laws  of  the  terri- 
tory the  last  day  of  grace  was  on  Thursday, 
the  24th.  His  contention  is  that,  according 
to  section  4402,  Comp.  Laws  Dak.  1887,  the 
day  of  apparent  maturity  of  this  note  was 
Monday,  October  2lBt,  and  therefore,  under 
section  4524  of  the  same  Code,  the  maker 
was  enti  tied  to  three  days'  grace  thereafter.  We 
are  not  referred  to  any  decisions  ^/f  the  courts 
of  Dakota  territory  or  of  the  state  of  South 
Dakota  construing  these  sections,  but  we  are 
satisfied  that  defendant's  contention  Is  based 
upon  a  misapprehension  of  their  meaning. 
According  to  the  law  merchant,  if  a  bill  or 
note,  without  grace,  fell  due  on  a  legal  holi- 
day. It  was  not  payable  until  the  next  day. 
Section  4402  of  the  Code  above  cited  Is  merely 
declaratory  of  this  rule.  But  where  the  bill 
or  note  was  entitled  to  grace  the  rule  was 
exactly  the  opposite.  Inasmuch  as  by  the 
rules  of  the  law  merchant  the  debtor  could 
not  require  the  creditor  to  extend  Indulgence 
beyond  three  calendar  days,  therefore,  when 
the  last  day  of  grace  fell  on  a  legal  holiday, 
the  bill  or  note  would  fall  due  the  day  pre- 
ceding. Also  if  either  the  first  or  second  day 
of  grace  was  a  legal  holiday,  it  was  never- 
theless counted  as  one  of  the  days  of  grace. 
The  only  change  In  this  regard  made  by  the 
Code  of  Dakota  Is  to  exclude  legal  holidays 
from  the  computation  of  the  days  of  grace. 
The  plaintiff  Introduced  in  evidence  the  of- 
ficial certificate  of  the  notary  public  who  pro- 
tested the  note,  certifying  that  on  the  23d  of 
October  he  served  notice  of  protest  by  de- 
positing the  same  in  the  post  office  at  Brit- 
ton, addressed  to  the  defendant.  It  is  not 
denied  but  that  this  service,  If  made,  was 
sufficient,  according  to  the  laws  of  Dakota. 
It  appeared  that  the  defendant  had  resided  In 
Britton,  but  prior  to  the  maturity  of  the  note 
had  removed  to  another  place,  and  had  di- 
rected a  friend  to  obtain  his  mall  from,  the 
Britton  post  office,  and  forward  It  to  him 
at  his  new  address.  This  friend  testified  that 
he  called  at  the  Britton  post  office  for  de- 
fendant's mall  on  October  20th,  and  again  on 
October  24th,  but  there  was  no  mall  for  him. 
He  gave  no  reason  why  these  particular  dates 
should  be  Impressed  upon  his  memory  after 
the  lapse  of  about  four  years  and  a  half. 
The  defendant  testified  that  he  never  receiv- 
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nA  any  notice  of  protest  On  this  state  of 
tfae  evidence  defendant  claims  tbat  the  court 
should  hare  submitted  to  the  Jury  the  ques- 
tion whether  the  notice  was  In  fact  deposited 
In  the  post  office,  as  certified  by  the  notary. 
Evidence  that  a  communication  alleged  to 
bare  been  sent  by  mall  was  never  received 
may,  in  many  cases,  Justify  a  verdict  or  find- 
ing that  it  was  never  sent;  but  such  evi- 
dence, standing  alone,  and  uncorroborated, 
is  not  sufficient  to  overcome  the  probative 
force  of  the  solemn  official  certificate  of  a 
notary  public  to  his  act  of  protest.  The  rea- 
sons for  this  rule  are  fully  stated  in  Wilson 
V.  Richards,  28  Minn.  337,  9  N.  W.  872.  De- 
fendant's other  assignments  of  error  do  not 
require  special  notice.  They  are  all  disposed 
of  by  two  very  well-settled  principles:  First, 
that  oral  evidence  is  inadmissible  to  vary 
or  contradict  the  Implied  terms  of  a  written 
contract  of  indorsement  of  a  bill  or  note; 
and,  second,  tbat  mere  passive  dday  on  part 
of  the  holder  of  a  promissory  note  in  prose- 
cuting his  remedies  against  the  maker  will 
not  release  an  Indorser.    Order  affirmed. 


JACOBSON  T.  CONNECTICUT  MT7T.  LIFE 

INS.  CO. 
(Supreme  Court  of  Minnesota.    June  10,  1SS5.) 
Contract  of  Emplotmkst — Cosstbuctiox. 
A   certain   contract  between   the  parties 
hereto,   whereby  the  plaintiff  wag  employed  as 
the  general  agent  of  &e  defendant,  and  was  to  re- 
ceiTe  certain  renewal  commissions  as  a  part  of 
his  compensation  for  his  services  as  such  agent, 
construed,  and  held,  that  he  is  not  entitled  to  snch 
commission  on  renewal  pr»niums  paid  after  the 
termination  of  tiis  agency,  by  his  discharge  for 
cause. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
Charles  D.  Kerr,  Judge. 

Action  by  John  P.  Jacobson  against  the 
Connecticut  Mutual  Iilfe  Insurance  Com- 
pany. Defendant  bad  judgment,  and  plain- 
tiff appeals.     Affirmed. 

Horace  G.  Stone,  for  appellant  Davis, 
Kellogg  &  Severance,  for  respondent 

START,  C.  J.  On  February  23,  1880,  the 
plaintiff  and  defendant  entered  into  a  con- 
tract, whereby  the  plaintiff  was  appointed 
general  agent  of  the  defendant  under  the 
instructions  of  its  officers,  for  the  state  of 
Minnesota,  during  the  pleasure  of  its  direct- 
ors for  the  time  tteing,  in  the  business  of 
soliciting  and  procuring  applications  for  life 
Insurance,  delivering  policies  written  there- 
on, collecting  the  premiums  therefor,  and  for 
renewal  receipts  and  permits;  also  in  ap- 
pointing supervising  and  controlling  solic- 
itors and  subagents  for  procuring  insurance, 
and  In  the  general  management  of  the  busi- 
ness of  life  insurance  for  the  defendant  In 
♦he  state.  The  plaintiff,  on  his  part,  ac- 
cepted such  employment,  and  covenanted  to 
dt-vote  bis  entire  time  and  services  to  such 


business,  and  to  do  and  perform  each  and 
ail  of  the  foregoing  acts;  and  fortlwr,  tbst 
all  money  collected  or  received  by  him  for 
the  defendant  should  lie  held  by  bim  as 
trust  funds,  and  deposited  and  remitted  as 
directed  by  the  resolution  of  the  defendanfa 
board  of  directors.  He  further  agreed  to  do 
all  other  things  necessary  for  the  protection 
of  the  interests  of  the  defendant  and  tbe 
successful  prosecution*  of  its  business.  In 
consideration  of  such  agreements  on  the 
part  of  the  plaintiff,  tlie  defendant  agreed 
to  allow  him  as  full  and  entire  considera- 
tion therefor,  and  "so  long  only  as  he  shall 
continue  as  such  general  agent"  the  follow- 
ing commissions  upon  policies,  renewal  re- 
ceipts, and  permits  sent  him  by  the  defuid- 
ant  viz.:  Upon  policies  procured  by  hla 
agency,  upon  first  premium,  a  commission 
of  25  per  cent,  and  a  commission  of  10  per 
cent,  upon  each  of  the  four  succeeding  re- 
newal premiums  (unless  his  agency  be  soon- 
er terminated)  upon  continued  pr«niara  life 
and  endowment  policies.  The  contract  con- 
tained other  provisions  as  to  compensation, 
not  here  material,  and  in  1882  the  contract 
was  modified,  whereby  a  further  commission 
of  5  pw  cent  on  first  premiums  was  to  be 
paid  to  tbe  plaintiff,  making  bis  total  com- 
mission 30  per  cent  on  first  premiums,  and 
upon  renewal  premiums  10  per  cent  for  four 
years  (unless  his  agency  was  sooner  termi- 
nated). In  1884  the  contract  was  further 
modified,  which  modification  was  completely 
expressed  in  the  following  terms:  "Voted. 
that  this  company  will,  during  the  ideasnre 
of  its  directors,  pay  to  its  general  agents  tbe 
following  commissions  upon  the  premiums 
collected  by  them  on  policies  issued  upon  ap- 
plications procured  by  them  on  and  after  tfae 
first  day  of  June,  1884,  to  wit:  Upon  whole 
life  policies,  with  annual  or  limited  pre- 
miums, a  commission  upon  the  first  pre- 
mium of  15  per  cent.,  and,  until  further  ac- 
tion of  the  directors,  an  additional  commis- 
sion on  said  first  premium  not  exceeding  13 
per  cent,  and  upon  the  renewal  premiums  of 
such  policies  a  commission  of  7^  per  cent 
Upon  endowment  policies,  a  commission  up- 
on the  first  premium  of  10  per  cent,  and  un- 
til further  action  of  the  directors  an  addi- 
tional commission  on  said  first  premium  not 
exceeding  10  per  cent,  and  upon  tbe  renewal 
premiums  of  such  policies  a  commission  of  5 
per  cent  Upon  single  premiums  and  extra 
premiums  a  commission  of  6  per  cent." 
The  plaintiff  accepted  this  modification,  and 
continued  as  the  general  agent  of  the  de- 
fendant until  February  1,  1894,  when  the 
defendant's  board  of  directors,  for  Jast 
cause,  as  found  by  the  trial  court  termi- 
nated his  agency.  Between  June  1.  18S4. 
and  December  1,  1893,  tbe  plaintiff  obtalne^l 
insurance  for  the  defendant  on  which  the 
future  total  commission  of  7\i  and  5  per 
cent,  would  be  of  the  present  worth  of  $11.- 
194.70,  and,  the  defendant  having  refused  nn 
demand  to  account  with   the  plaintiff    for 
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Bncb  commission,  he  brought  this  action. 
Judf^ent  for  the  defendant,  from  which  the 
plaintiff  appealed. 

There  is  but  one  qnestlon  in  this  case.     Is 
the  plaintiff,  under  his  contract  as  modified, 
entitled  to  receive  commissions  on  renewed 
preminms  paid  and  to  be  paid  after  the  ter- 
mination of  his  agency?    Under  the  express 
terms  of  the  contract  before  it  was  modified 
the  plaintiff  was  to  continue  in  the  employ- 
ment of  the  defendant  only  during  the  pleas- 
nre  of  its  board  of  directors,  and  he  was  to 
be  paid  the  stipulated  commissions  bo  long 
only  as  be  continued  to  be  such  general  agent, 
and  was  to  receive  the  commission  on  four 
succeeding   renewal    premiums,  "unless    his 
agency  be  sooner  terminated."    This  would 
seem  to  leave  no  room  for  discussion  or  con- 
struction.   It  was  clearly  the  intention  of  the 
parties  under  this  original  contract  that  all 
rlRht  to  compensation  and  commissions  nn 
the  part  of  the  plaintiff  should  cease  when- 
ever his  agency  should  terminate  for  any 
cause.     Counsel  for  the  plaintiff  practically 
concedes  that  this  is  the  proper  construction 
of  the  original  contract,  bnt  contends  that  by 
the  modification  the  right  to  commissions  on 
renewal  premiums  was  not  made  to  depend 
upon  cotttinned   service.    The   modification 
must  be  construed  with  reference  to  all  of 
the  terms  of  the  contract,  and  the  purpose 
for  which  such  commissions  were  to  be  paid. 
The  manifest  intention  was  to   make  the 
right  to  a  commission  on  renewal  premiums 
dependent  upon  a  continuation  of  plaintiff's 
services.     Such  commission  was  not  simply 
a  part  of  the  plaintiff's  pay  for  securing  the 
Insurance  In  the  first  instance  (which  seems 
to  be  the  case  with  commissions  on  first  pre- 
miums), bnt  was  compensation  for  the  other 
services  he  was  required  by  his  contract  to 
perform  in  the  prosecution  and  preservation 
of  the  defendant's  business.    Before  the  con- 
tract was  modified,  he  was  to  receive  this 
commission  only  on  four  renewal  premiums, 
at  the  rate  of  10  per  cent,  but,  after  the 
modified  scale  of   commissions   was   substi- 
tuted for  the  original  scale,  leaving  the  other 
terms  of  the  contract  intact,  be  was  to  re- 
ceive commissions  on  renewals  so  long  as 
his  agency  continued  at  the  rate  of  7^  per 
cent.    This  is  the  obvious  and  only  construc- 
tion that  can  be  given  to  the  contract  as 
modified    by   the    vote   of    the    defendant's 
tK>ard   of   directors,   which   completely    ex- 
pressed the  extent  of  the  modification,  with- 
out making  a  new  contract  for  the  parties. 
It  seems  to  be  an  unequal  contract,  and  the 
case  one  of  great  hardship  to  the  plaintiff; 
but  the  plaintiff,  when  he  entered  Into  the 
contract,  accepted  the  chances  of  so  com- 
mending himself  to  the  defendant  by  faith- 
ful and  efficient  services  as  to  secure  an  In- 
definite continuance  of   bis  agency.     It   is 
claimed  by  plaintiff's  counsel  that  the  letter 
9f  the  defendant's  president  to  the  plaintiff 
fvbich  accompanied  the  proposed  change  as 
to  bis  compensation  indicates  a  purpose  to 


modify  the  contract  not  simply  as  to  rate  of 
commissions,  but  to  give  the  plaintiff  a  right 
to  them  whether  he  continued  in  the  service 
of  the  defendant  or  not.  There  are  state- 
ments in  the  letter  which,  standing  alone, 
would  seem  to  support  this  claim  if  it  be 
conceded  that  the  letter,  and  not  the  action 
of  the  directors,  is  to  control.  But  the  whole 
letter  Is  in  entire  harmony  with  the  con- 
struction which  we  have  given  to  the  con- 
tract as  modified.  It  states,  among  other 
matters:  "Twenty  years  ago  this  company 
was  paying  to  its  general  agents  a  first  com- 
mission of  15  per  cent,  and  a  renewal  commis- 
sion of  7%  per  cent,  without  other  stipula- 
tion as  to  the  duration  of  the  renewal  com- 
mission than  that  necessarily  implied  in 
tbeir  tenure  of  agency;  •  •  •  and  the 
company  received  a  very  large  amount  of 
business  yearly  from  Its  general  agents, 
*  *  *  all  of  whom  felt  an  Interest  in  build- 
ing up  as  large  a  business  as  possible  by 
reason  of  their  expectations  from  it  in  the 
future,  if  they  continued  to  be  faithful  and 
profitable  servants  of  the  company."  This 
is  what  was  meant  by  "men  who  cared  for 
the  future"  in  the  passage  quoted  from  the 
letter  in  the  counsel's  brief.  Therefore,  to 
Induce  the  plaintiff  and  other  agents  to  wc»-k 
for  the  future,  it  was  proposed  to  go  back 
to  the  old  system,  by  removing  the  limit  up- 
on the  number  of  renewal  premiums  for 
which  a  commission  would  be  paid,  and  re- 
duce the  percentage  to  7%  per  cent.,  to  be 
paid  60  long  as  tbeir  agency  should  con- 
tinue. If  they  were  faithful  and  profitable 
servants,  they  could  reasonably  expect  that 
their  agency  woald  be  continued,  so*  that 
they  would  receive  a  greater  aggregate  com- 
pensation under  the  modified  scale  of  com- 
pensation than  under  the  original  one.  Such 
proved  to  be  the  ease  with  the  plaintiff,  for 
be  was  retained  as  such  agent  some  10 
years,  during  which  time  he  received  his 
commission  upon  the  renewal  premiums, 
while  under  the  original  contract  he  was 
limited  to  four  premiums.  Whether  or  not, 
under  the  contract  as  modified,  the  defend- 
ant could  have  arbitrarily  and  wrongrfuUy 
discharged  the  plaintiff,  and  thereby  depriv- 
ed him  of  the  opportunity  to  receive  these 
renewal  commissions,  we  need  not  decide, 
as  he  was  discharged  for  reasonable  cause. 
The  construction  we  have  given  to  this  con- 
tract is  supported  by  the  following  author- 
ities: Stagg  V.  Insurance  Co.,  10  Wall.  589; 
Insurance  Co.  v.  HoUoway,  51  Conn.  310; 
Spauldlng  v.  Insurance  Co.,  01  Ma  330;  In- 
surance Co.  V.  Williams,  91  N.  C.  70.  The 
case  of  Hale  v.  Insurance  Co.,  120  N.  T.  294. 
24  N.  B.  317,  relied  upon  by  the  plaintiff,  is 
not  in  point,  for  in  that  case  there  was  an 
express  contract  to  pay  the  agent  regular 
renewal  commissions  on  policies  obtained  by 
him  when  the  preminms  were  paid  to  the 
company.  The  agent  was  employed  only 
for  one  year.  This  was  an  entirely  differ- 
ent contract  than  the  one  In  the  case  alrbar. 
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where  the  right  to  such  renewal  commls- 
Bions  depended  on  the  continuance  of  the 
agency.    Judgment  afllrmed. 

BUCK,  J.,  took  no  part. 


HOHL  T.  CHIOAQO,  M.  &  ST.  P.  R.  CO. 

(Supreme  Court  of  Minnesota.     Jane  10,  1895.) 

Railboad    Compakibb  —  Killing    Animals    on 
Track — £videncb  or  Neoliobkcb. 

1.  Where,  within  the  limitB  of  a  town,  In 
which  the  common-law  rule  as  to  domestic  ani- 
mals ^oing  at  large  was  in  force,  the  colt  of  tht> 
plaintiff,  without  his  fault,  escaped  from  his 
premises,  and  went  upon  the  public  highway,  and 
was  killed  at  a  crossing  thereof  by  reason  of  the 
negligence  of  the  persons  in  diarge  of  the  defend- 
ant's railway  train,  held  that  whatever  may  have 
been  the  case  as  to  the  public,  the  colt  was  not 
unlawfully  running  at  large  upon  the  highway 
as  against  the  defendant,  so  as  to  bring  the  case 
within  the  rule  of  Locke  r.  Railway  Co.,  15 
Minn.  350  (Gil.  283). 

2.  In  this  case,  a  failure  to  give  the  statu- 
tory signals  at  the  highway  crossing,  as  required 
by  Gen.  St.  1884,  i  6637,  was  competent  otI- 
dence  tending  to  establish  the  negligence  of  the 
defendant. 

3.  Evidence  considered,  and  hdi  to  sustain 
the  verdict. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Houston  coun- 
ty;  John  Whytock,  Judge. 

Action  by  Henry  L.  Hohl  against  the  Chi- 
cago, Milwaukee  &  St  Paul  Railroad  Com- 
pany. From  an  order  denying  a  new  trial 
after  a  verdict  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

W.  ■  R.  Duzbury,  for  appellant  B.  H. 
Smalley,  for  respondent 

START,  C.  J.  Action  to  recover  the  value 
of  a  colt  killed  at  a  highway  crossing  in  the 
town  of  Hokah,  Houston  county,  on  the 
night  of  September  27,  1893,  by  being  struck 
by  defendant's  railway  train.  Verdict  for  the 
plaintiff,  and  from  an  order  denying  Its  mo- 
tion for  a  new  trial  the  defendant  appealed. 
The  assignments  of  error  may  be  Included  In 
two  general  questions:  (1)  Was  the  colt  un- 
lawfully at  large  upon  the  highway  when 
killed?  (2)  Is  the  verdict  sustained  by  the 
evidence? 

1.  It  Is  practically  conceded  that  the  colt 
was  killed  by  being  struck  by  a  locomotive 
in  charge  of  the  defendant's  servants,  at  a 
highway  crossing  in  the  town  of  Hokah, 
wherein  domestic  animals  were  not  permit- 
ted to  run  at  large;  or,  in  other  words,  the 
common-law  rule  on  this  subject  was  In 
force  at  this  time  at  the  locus  in  quo.  The 
verdict  establishes  the  fact  that  the  statu- 
tory signals  required  by  Gen.  St  1894,  | 
0637,  were  not  given  by  such  servants  or 
any  of  them.  It  is  claimed  by  the  defendant 
that  the  colt  was  unlawfully  upon  the  high- 
way, and  a  trespasser  on  its  track,  and 
therefore  It  owed  no  duty  of  care  as  to  the 
safety  of  the  colt  or  required  to  comply 


with  the  statute  as  to  ringing  the  bell  and 
blowing  the  whistle,  until  it  was  actually' 
discovered  on  or  near  the  traclc  If  it  la  true 
that  the  colt  was  unlawfully  on  the  hlsb- 
way  where  the  railway  crossed  It  the  con- 
clusion claimed  by  defendant  necessarily 
follows,  under  the  rule  established  by  the 
repeated  dedslcMis  of  this  comt;  but  wbeth- 
er  or  not  the  colt  was  lawfully  on  the  lUgli- 
way,  as  against  the  defendant  means  noth- 
ing moi-e  than  that  it  was  there  under  such 
circumstances  as  entitled  Its  owner,  tbe 
plaintiff,  to  have  given  the  signals  required 
by  law  for  Its  protection,  and  the  observ- 
ance of  due  care  in  the  premises  on  the  part 
of  tbe  defendant's  servants  in  the  manage- 
ment of  the  railway  train.  The  question 
whether  or  not  domestic  animals,  where  tbey 
are  not  permitted  to  go  at  large  by  TOte  or 
by  law  of  the  town,  are  unlawfully  on  tbe 
highway,  so  as  to  exonerate  railway  compa- 
nies from  liability  to  the  owners  for  their  In- 
jury at  highway  crossings  by  the  uegllg'eDce 
of  the  servants  of  the  railway  companies  in 
not  seasonably  discovering  and  averting  the 
peril  to  the  animals,  depends  upon  the  con- 
duct of  their  owner.  In  Its  last  analyBis  it 
Is  a  question  whether  or  not  the  owner  of 
the  animals  was  guilty  of  negligence  In 
their  management  whereby  they  escaped 
and  went  upon  the  highway.  If  the  o-wner 
of  such  animals  has  not  kept  them  within 
his  own  inclosure  when  he  might  have  done 
so  by  proper  care,  he  cannot  recover  from  a 
railway  company  for  running  over  them  at  a 
highway  crossing  without  first  showing  tliat 
the  train  was  carelessly  managed,  or  some 
statutory  duty  was  omitted  after  the  ani- 
mals were  discovered  upon  or  near  the 
track,  whereby  they  were  injured. 

In  such  a  case  tbe  animals  are  unlawCoIly 
at  large  by  reason  of  the  fault  of  their  own- 
er, and  the  duty  of  tbe  railway  company  to 
exercise  care  as  to  their  safety  does  not 
commence  until  they  are  actually  discovereil. 
But,  on  the  other  hand,  where  such  animals 
escape  from  their  Inclosure  through  no  Canit 
of  their  owner  and  go  upon  the  highway, 
whatever  may  be  their  status  as  to  the  pub- 
lic, they  are,  as  to  the  duty  of  the  railroad 
company  to  exercise  care  in  the  running  of 
its  trains  over  the  highway  crossing,  to  be 
regarded  as  lawfully  upon  the  highway,  and 
not  as  trespassers.  There  is  a  clear  dis- 
tinction as  to  the  measure  of  care  which  the 
railway  company  owes  to  the  owner  of  Ao- 
roestlc  animals  who  voluntarily  permits 
them  to  go  at  large  and  one  who  uses  due 
diligence  to  restrain  them.  It  Is  the  gen- 
eral duty  of  a  railway  company  to  observe 
due  care  in  the  movement  of  its  trains  over 
a  highway  crossing,  and  to  give  the  statu- 
tory signals  in  order  to  secure,  so  far  as 
may  be  done  by  the  exercise  of  ordinary 
care,  the  safety  of  domestic  animals  law- 
fully upon  the  highway.  Frits  v.  Railway 
Co.,  22  .Mlun.  404;  Palmer  y.  St  Paul  &  D 
R.  Co.,  38  Minn.  415,  38  N.  W.  lOa 
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Nov,  to  place  the  owner  of  such  animals, 
where  they  escape  from  hla  control  through 
no  fault  of  his  own,  outside  of  this  rule  and 
the  pale  of  the  law,  and  make  his  misfor- 
tune the  Justification  of  the  railway  company 
for  its  negligence  and  disregard  of  the  laws 
of  the  state,  would  violate  the  simplest 
principles  of  Justice  and  morality.  A  brief 
reference  to  the  authorities  will  indicate 
that,  if  the  plaintiff  exercised  ordinary  care 
in  keeping  his  colt  within  his  custody  and 
control,  he  did  all  that  the  law  required  him 
to  do,  and  was  guilty  of  no  fault  which 
could  affect  bis  right  to  recover  in  this  case, 
and  that,  as  to  the  conduct  of  the  defendant 
in  the  management  of  its  train,  his  colt  must 
be  regarded  as  having  been  lawfully  In  the 
blghway.  It  is  only  where  the  owner  suffers 
or  permits  his  animals  to  go  at  large  that 
as  to  him  they  may  be  treated  as  trespassers 
upon  the  blghway.  In  the  case  of  Locke  v. 
RaUroad  Co.,  15  Minn.  3oO  (Gil.  283),  the 
plaintiff  allowed  or  suffered  his  cow  to  go 
at  large,  and  she  was  killed  by  the  defend- 
ant's locomotive  at  a  crossing,  and  it>was 
held  that  the  cow  was  unlawfully  at  large, 
and  tliat  the  burden  was  upon  the  owner  to 
sbow  that  the  train  was  carelessly  managed 
after  the  cow  was  discovered  upon  or  near 
the  track,  and  the  court  expressly  says  that 
this  rule  applies  to  an  owner  who  has  not 
kept  bis  animals  within  his  own  indosure 
when  he  might  have  done  so  by  proper  care. 
In  all  the  cases  which  follow  the  Locke  Case 
tbe  animals  were  at  large  by  reason  of  the 
fault  of  their  owners.  Thus  in  the  case  of 
Witherell  v.  RaUway  Co.,  24  Minn.  410,  the 
animal  was  on  the  track  by  the  fault  of  the 
owner.  Such  was  also  tbe  case  of  Palmer 
V.  Northern  Pac.  R.  Co.,  37  Minn.  223,  33  N. 
W.  707.  The  horse  killed  was  running  at 
large  and  wrongfully  In  tbe  blghway.  The 
borse  could  do  no  wrong,  but  its  owner 
<-ould,  by  permitting  it  to  run  at  large  in  the 
liighway.  In  Stacey  v.  Railroad  Co.,  42 
.Minn.  158,  43  N.  W.  905,  the  cattle  were  per- 
mitted to  go  into  an  unfenced  cornfield, 
whence  they  wandered  upon  the  highway 
i-roRsing,  and  were  killed  by  defendant's 
railway  train;  they  were  at  large  by  the 
fault  of  their  owner,  aud  therefore  wrong- 
fully in  the  highway,  and  the  Locke  Case 
was  properly  followed.  On  the  other  hand, 
in  tbe  case  of  Palmer  v.  St  Paul  &  D.  R: 
Co.,  so  far  as  it  appears,  the  animals  were 
lawfully  In  the  highway,  and  were  killed 
by  defendant's  railway  train  at  the  crosflng, 
and  It  was  held  that  evidence  tending  to 
show  that  the  statutory  signals  were  ftot 
given  was  competent  to  show  negligence  on 
tbe  part  of  the  defendant.  In  the  case  of 
Fawcett  T.  Railway  Co.,  16  Q.  B.  610,  the 
pialntlfTs  horses  escaped  from  their  Inclo- 
fiure,  and  went  upon  the  highway  crossed 
by  the  defendant's  railway  track,  and  were 
killed  by  reason  of  tbe  failure  of  the  defend- 
ant to  comply  witb  the  statute  as  to  keeping 
certain  gates  closed.     Plea  that  the  horses 


were  unlawfully  upon  tbe  highway,  and  It 
was  held  that,  whatever  may  have  been  the 
case  as  against  the  public,  the  horses  were 
lawfully  in  the  highway  as  to  tbe  railway 
company.  The  cases  of  Isbell  v.  Railway 
Co.,  27  Conn.  393;  Bulkley  v.  Railway  Co., 
27  Conn.  479;  and  Towne  v.  Railway  Co., 
124  Mass.  101,— fully  sustain  the  proposition 
that,  where  domestic  animals  escape  from 
their  inclosure  without  the  fault  of  their 
owner,  they  are  not  to  be  regarded  as  un- 
lawfully running  at  large  in  an  action 
against  a  railroad  company  for  injuries  to 
them  by  its  negligence.  See,  also,  Parker  v. 
Railway  Co.,  93  Mich.  607,  53  N.  W.  834. 
The  case  of  Railway  Co.  v.  Rehman,  49  Pa. 
St  101,  does  not  recognize  the  distinction 
we  have  suggested,  and  states  the  rule  ab- 
solutely that  the  owner  of  domestic  animals 
must,  at  his  peril,  keep  them  upon  his  own 
land,  and,  if  they  escape,  even  without  his 
fault  And  go  upon  the  highway,  and  are 
Injured  at  a  railway  crossing,  by  the  negli- 
gence of  the  company,  he  cannot  recover 
from  it  unless  such  Injury  was  the  result  of 
the  gross  negligence  or  willful  mischief  of 
the  company  or  Its  servants.  This  is  a 
wrong  application  of  the  common-law  rule 
that  every  man  must  at  his  peril,  keep  his 
domestic  animals  upon  his  own  premises; 
for  while  it  is  true  that  if  they  escape  and 
injure  tbe  person  or  property  of  another, 
the  owner  is  liable  for  tbe  actual  damages 
caused  by  them,  without  reference  to  the 
fact  that  they  escaped  without  fault  on  his 
part  yet,  when  a  defendant  seeks  to  be  ex- 
onerated for  an  Injury  to  them  caused  by  Its 
negligence,  tbe  question  whether  th^  were 
at  large  without  tbe  fault  of  their  owner  be- 
comes material.  If  we  are  correct  in  this, 
It  follows  that  evidence  on  the  trial  of  this 
case  tending  to  show  that  tbe  colt  escaped 
from  its  inclosure  without  the  fault  of  the 
plaintiff  was  material,  and  that  the  defend- 
ant's objections  thereto  were  properly  over- , 
ruled;  also  that  its  special  requests  for  in- 
structions to  the  jury  were  correctly  de- 
nied, because  they  ignored  the  question  of 
the  plaintiff's  responsibility  for  the  colt  be- 
ing upon  the  highway. 

2.  If,  as  claimed  by  the  defendant  there 
Is  no  evidence  In  the  case  that  the  defend- 
ant's alleged  negligence  was  the  proximate 
cause  of  the  killing  of  the  colt,  or  If  the 
court  assumed  in  Its  instructions  that  if  it 
was  a  fact  that  the  colt  was  killed  by  the 
locomotive,  and  the  statutory  signals  were 
not  given,  the  defendant  would  be  liable,  the 
verdict  cannot  stand.  We  have  examined 
the  record  as  to  each  of  these  points,  and 
find  that  the  court  did  not  so  assume,  but 
did  submit  the  question  to  the  Jury  whether 
or  not  the  alleged  acts  and  omissions  of  tlie 
defendant's  servants  In  charge  of  the  train 
caused  the  Injury  complained  of.  The  de- 
fendant should  have  requested  further  and 
more  specific  Instructions  on  this  point,  if 
there  was   any   reason  to  apprehend   tlint 
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those  given  were  not  snfflciently  Bpedflc.  It 
Is  to  be  obserTed  that  the  only  ezceptl<»i  to 
this  part  of  the  charge  was  in  these  words: 
"The  defendant  excepts  to  that  portion  of 
tbe  charge  of  the  court  with  reference  to 
the  giving  of  the  signals  for  the  crossing. " 
It  was  the  duty  of  the  engineer  In  ctiarge  of 
the  locomotive  in  this  case  to  give  the  sig- 
nals at  the  crossing  or  cause  them  to  be  giv- 
en. A  failure  to  do  so  is  a  misdemeanor. 
Gen.  St  1894,  |  6637.  It  is  not  the  province 
of  the  court  to  Ingraft  upon  this  statute  any 
limitations  not  necessarily  implied  from  the 
language  used,  and,  inasmuch  as  the  giving 
of  such  signals  hare  a  tendency  In  some 
eases  to  frighten  animals  from  the  railway 
track,  we  must  presume  that  this  was  one 
of  the  resQlts  Intended  to  be  secured  by  the 
enactment  of  the  law;  hence  an  omission  to 
comply  with  the  statute  in  this  case  was 
evidence  of  negligence  on  the  part  of  the  de- 
fendant, but  whetlier  such  omission  was  the 
cause  of  the  accident  or  not  was  a  question 
for  the  Jury.  Palmer  v.  St  Paul  &  D.  R. 
Co.,  supra.  We  are  of  the  opinion  that  the 
evidence  In  this  case,  attbongih  In  some  par- 
ticulars it  was  conflicting,  and  in  others 
somewhat  obscure.  Is  sufflclent  to  Justify  a 
finding  by  tbe  Jury  to  the  effect  that  tbe 
colt  was  upon  tbe  highway  crossing  without 
the  fault  of  tbe  plaintiff,  and  was  killed  by 
the  negligence  of  tbe  defendaat  In  tbe  re- 
spects complained  of,  and  that  it  Is  suffi- 
cient to  sustain  the  verdict     Order  alBrmed. 


MACOMB  SEWER-PIPE  CO.  v.  HANLBY. 
(Supreme  Court  of  Minnesota.  June  11,  1895.) 
Bb8  Judicata  —  Ssparatb  Actions  on  Hvta  and 

COLLATIKAL  MORTOAOB. 

1.  Where  A.  and  B.  jointly  made  a  mort- 
gage, in  which  A.  alone  covenanted  to  pay  the 
debt  thereby  secured,  and  B.  alone  executed  the 
note  secured  by  said  mortgage,  held,  the  party  to 
whom  the  premise  in  each  is  nmde  does  not 
waive  his  right  to  sue  on  one  instrument  to  re- 
cover personal  judgment  by  reason  of  having 
brought  suit  on  the  other  instrument  to  recover 
personal  judgment 

2.  When  an  issne  of  fact  litigated  by  the  par- 
ties in  a  former  action  was  not  one  necessarily 
involved  in  the  determination  of  tliat  action,  held, 
the  judgment  in  that  action  does  not  estop  the 
parties  as  to  such  issue  of  fact  when  raised  In 
another  action  for  a  different  cause  of  aetioii, 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
William  Louis  Kelly,  Judge. 

Action  by  tbe  Macomb  Sewer-Pipe  Com- 
pany against  Mary  A.  Hanley.  Plaintiff  had 
Judgment,  and  defendant  appeals.    Affirmed. 

J.  C.  Mangan,  for  appellant  S.  G,  01m- 
stead,  for  respondent 

CANTY,  J.  This  is  an  appeal  from  a  Judg- 
ment granted  on  the  pleadings  In  favor  of 
the  plaintiff,  a  corporation.  The  action  is 
brought  to  recover  from  defendant  the  sum 
of  $636.63,  which  it  Is  alleged  she  agreed,  by 


a  covenant  In  a  mortgage  made  by  ber,   to 
pay.     The  mortgage  Is  net  out  as  an  exhibit 
to  the  complaint  and  purports  to  be  made  toy 
defendant  and  ber  husband  to  plaintiff,   and 
mortgages  certfi.In  real  estate  to  aecnre  tbe 
payment  of  that  sum  "according  to  the  condi- 
tions of  a  note  payaUe  In  six  mooths,  at  elgbt 
per  cent,  per  annum,  bearing  even  date  liere- 
with."     She  alone  made    tbe    covenants    of 
warranty,  and  covenants  that  she  Is  lawfnlly 
seiscd  of  tbe  land.    She  also  covenants  to  pay 
said  sum.     No  foreclosure  is  prayed  Car.      In 
ber  answer,  defendant  admits  that  she  made 
and  delivered  tbe  mortgage  to  plaintiff.     Sat 
she  alleges  as  a  defense:     That  said  mort- 
gage and  note  therein  described  "wetc  made. 
executed,  and  delivered  to  said  plahitlff  at  tJbe 
same  time,  and  form  one  entire  contiBct,  and 
constitute  one  and  tbe  same  cause  of  action." 
That  in  March,  1893,  plaintiff  commenced  an 
action  on  said  note  against  ber  and  ber  aald 
husband.  In  the  complaint  In  which  piiii-M«i«r 
alleged  that  she  and  ber  said  husband  made 
and  delivered  to  it  said  note,  and  demanded 
Judgment  for  tbe  amount  of  tbe  aanae.    That 
in  ber  separate  answer  to  tbe  complaint   in 
that  action  slie  "denied  each  and  every  a*- 
legation    therein    contained,    and    demauutrd 
Jadgment  that  the  plaintiff  therein  take  noth- 
ing by  that  action,  as  against  her.     That  SBld 
action    was    thereafter    tried  on  its    merits. 
•    •    •    That  at  said  trial  It  was  claimed  by 
aald  defendant,  Mary  A.  Hanley,  as  a  defense 
to  said  action,  and  that  tbe  same  was  duly 
litigated  and  determined  therein,  that  she  nev- 
er signed,  made,  or  esxecateA  said  note,  or 
atithorlzed  any  one  to  nwke,  sign,  or  execnte 
the  same  for  her;  that  tbe  words  "Maij  A. 
Hanley,'  on  said  note^  were  not  tbe  slsnatnre 
of  said  defendant,  but  were  a  forgery;  and 
that  said  note  was  altered  by  said  plaintiff, 
or  its  agents,  after  iiie  delivery  thereof,   ttf 
adding  thereto  tbe  name  'Mary  A.  Hanley,* 
and  changing  tbe  word  1,'  in  said  note;  to 
tbe  word  'we.'  "   That  en  said  trial  tbe  Jmy 
"returned  unto  said   court  their  verdict   in 
favor  of  said  defendant,   Mary  A.  Hanley." 
That  thereopon  Judgment  was  duly  made  and 
given  in  ber    favor,  and    against    plaintiff, 
"whereby  it  was  adjudged  that  said  plaintiff 
is  not  entitled  to  any  relief  In  said  action,  as 
against  said  defendant  Mary  A.  Hanley,  and 
that  it  take  notlilng  tiiereby,  and  that  eaid 
defendant  recover  of  said  plaintiff,  Macomb 
Bewer-Pipe  Company,  her  costs  and  disburse- 
ments."    There  was  a  reply  to  this  answer, 
which  Is  not  here  material. 

It  Is  true,  as  contended  by  appellaot,  that 
both  tbe  promise  in  tbe  covenant  and  the 
promise  in  the  note  are  to  pay  the  same  In- 
debtedness. But  it  Is  contended  by  appellant 
that  both  these  promises  constitute  but  one 
cause  of  action,  and  that  by  bringing  suit  on 
one  Instrument,  plaintiff  waived  its  right  to 
bring  suit  on  the  other;  that  It  should  havp 
set  up  all  Its  grounds  of  action  In  one  salt 
We  cannot  agree  with  counsel.  Defenuant 
and  her  husband  gave  these  a^;>arate  bostru- 
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menta,  each  containing  a  ixromlBe  to  pay  tbe 
debt,  for  tbe  purpose,  among  othen,  of  al- 
lowing the  plaintiff  to  bring  salt  on  one,  witb- 
out  reference  to  the  other,  to  recover  personal 
Jadgment.     Besides,  she  alone  made  tbe  ocve- 
uant;  be  alone  made  the  note.     The  liability 
of  each  is  on  a  aepaiate  Instrument,  and  they 
coDld  not  be  joined  in  one  action.     But  even 
If  she  had  In  fact  signed  the  note,  as  claimed, 
the  same  objection  would  lie,  as  he  was  not 
liable  on  the  covenant,  and  could  demur  to 
that  canse  of  action,  and  compel  its  dismissal. 
But,  while  separate  suits  may  and  must  be 
maintained    on    these   instriiments,    yet    for 
many  purposes  tbey  must  be  considered  as 
one  transaction;  and  we  are  not  prepared  to 
say  that  such  an  alteration  of  the  note  In  the 
hands  of  the  plaintiff  as  would  make  It  guilty 
of  forgery  would  merely  avoid  the  note  Itself, 
and  not  also  avoid  the  covenant  in  the  mort- 
gage.    Bnt  It  is  not  necessary  to  decide  that 
question.     The  defendant  has  not,  in  this  ac- 
tion, pleaded  such  an  alteration  of  tbe  note. 
She  has  pleaded  that  tbe  question  of  such 
alteration  was  litigated,  in  the  former  action, 
but  she  does  not  state  bow  It  was  decided,  or 
that  it  was  decided  at  all.    The  decision  of 
that  question  was  not  necessarily  involved  in 
tbe  result  arrived  at  In  the  former  action.     In 
tbat  action  this  defendant  merely  denied  that 
she  made  the   note.     The  Jui-y   returned   a 
verdict  for  her,  and  Judgment  was  thereupon 
entered  In  her  favor.    It  does  not  appear  from 
this  that  there  was  any  such  a  fraudulent  al- 
teration of  the  note  while  In  tbe  hands  of  the 
plaintiff.     The  name  of  this  defendant  may 
have  been  thus  added  to  the  note  before  plain- 
tiff received  it,  and  plaintiff  may  have  honest- 
ly supposed  tbat  It  was  in  fact  her  signature. 
"A  Judgment  Is  conclusive,  by  way  of  estop- 
pel, only  as  to  facts  without  the  existence  of 
proof  or  admission  of  which  it  could  not  have 
been    rendered."     I«onard   v.  Whitney,    100 
Mase.  268.     To  tbe  same  effect,  see  Hunter 
V.  Davis,  19  Qa.  413;  Bergerson  v.  Rlcbard- 
ott,  53  Wis.  129,  12  N.  W.  3S1;  Bank  v.  Loid- 
lum,  56  Minn.  317,  57  N.  W.  827.     This  dis- 
poses of  the  case,  and  the  Judgment  appealed 
from  Is  af&rmed. 

COLLINS,  J.,  absent,  took  no  part 


BURROWS  V.  VILLAGE  OF  LAKE  CRYS- 
TAL,. 

(Supreme  Court  of  Minnesota.    June  11.  1895.) 

Dbpkotivb  Sidewalks  —  Knowlbdsb  bi  Citt— 
c«>stkibutokt  neoliosnce— evidbvce. 

1.  BM,  the  veidict  is  sustained  by  tbe  evi- 
dence, and  is  not  so  excessive  as  to  justify  an  ap- 
pellate court  In  interferini;  with  it. 

2.  In  an  action  aimiDSt  a  municIpBllty  for 
damages  for  peiaonal  injury  caused  by  a  defect 
lo  a  sidewalk,  it  appeared  that  prior  to  his  in- 

?ary  the  plaintiff  had  some  knowledge  of  tbe  ex- 
stonce  of  such  defect.  As  tendinf;  to  rebut  the 
Inference  that  he  was  jniiltv  of  eontribntory  neg- 
ligence in  not  going  to  bis  deetination  some  other 
way,   it  was  oompetent  for  him  to  prove  that 


he  Imew  tbat  the  sidewalk  on  the  oppodte  side 
of  tbe  street  was  at  the  time  in  a  dangerous  con- 
dition. 

3.  Proof  of  other  aimllar  accidents,  caused 
by  the  same  defect,  prior  to  the  time  of  the  Injury 
to  plaintiff,  is  competent,  at  least  for  the  purpose 
of  proving  notice  to  the  municipality. 
(Syllabus  by  the  Court) 

Appeal  from  district  court.  Blue  Earth  coun- 
ty: M.  J.  Severance,  Judge. 

Action  by  Charles  F.  Burrows  against  the 
villagre  of  Lake  Crystal  for  personal  injuries. 
From  an  order  denying  a  new  trial  after  a 
verdict  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

D.  A.  Reed  and  Lorln  Cray,  for  appellant. 
Pfau  &  Young,  for  respondent. 

CANTY,  3.  This  is  an  action  against  tbe 
village  of  Lake  Ciystal  for  damages  for  per- 
sonal injury,  which  It  Is  claimed  was  caused 
by  the  negligence  of  the  defendant  In  per- 
mitting a  sidewalk  on  one  of  Its  public  streets 
to  be  defective,  and  out  of  repah*.  The  plain- 
tiff recovered  a  verdict,  and  from  an  order 
denying  its  motion  for  a  new  trial  the  village 
appeals. 

1.  It  appears  by  the  evidence  that  the  side- 
walk In  question  was  constructed  by  laying 
four  stringers  on  tbe  ground  lengthwise  of 
the  walk  and  parallel  with  each  other,  and 
nailing  the  planks  for  the  floor  of  the  walk 
across  these  stringers.  There  was  evidence 
tendhig  to  prove  that  in  a  section  of  this 
walk  one  of  the  middle  stringers  rested  on 
ground  higher  than  tbat  on  -niilcb  the  other 
three  stringers  rested;   that  by  reason  thereof 

I  the  other  three  stringers  were  without  sup-  - 
port,  and  when  a  person  stepped  on  a  part 
of  the  walk  over  any  of  these  three  stringers 
It  would  sink  down  two  or  three  taiches  and 
"teeter,"  and  that  It  was  loose  and  shaky, 
tbat  some  of  tbe  stringers  were  rotten  and 
broken,  and  tbat  these  conditions  continued 
for  more  than  a  year  prior  to  tbe  Injury;  that 
on  the  evening  of  the  day  in  question  plain- 
tiff was  walking  along  on  this  sidewalk,  and 
that  wh«i  be  stepped  on  this  section  of  the 
walk  it  suddenly  went  down,  causing  him  to 
fall,  by  reason  of  which  he  was  injured.  We 
are  of  tbe  opinion  tbat  the  verdict  Is  sustained 
by  the  evidence.  We  are  also  of  the  opinion 
that  the  verdict  (for  $1,000)  Is  not  so  exces- 
sive as  to  justify  an  appellate  court  in  in- 
terfering with  the  same. 

2.  It  is  assigned  as  error  that  the  court  per- 
mitted plaintiff  to  give  evidence  which  tended 
to  prove  tbat  to  bis  knowledge  at  tbe  time  of 
tbe  injury  tbe  sidewalk  on  the  opposite  side 
of  the  street  was  in  n  dangerous  condition. 
We  are  of  tbe  opinion  that  this  evidence  was 
competent  to  rebut  the  inference  of  contribu- 
tory negligence.  Plaintiff  had  already  testi- 
fied that  before  he  was  Injured  he  "knew 
there  was  a  little  discrepancy"  in  the  side- 
walk at  the  point  at  which  he  was  injured. 
From  this  the  jury  might  have  concluded  tbat 
he  was  guilty  of  contributory  negligence  In 
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going  ovei"  this  defective  walk,  Instead  of  go- 
ing on  the  opposite  side  of  the  street,  or  going 
some  other  way  to  bis  destination.  The  fact 
that  the  walk  on  the  opposite  side  of  the 
street  was  In  a  dangerous  condition  might 
have  some  Influence  on  the  question  of  bis 
contributory  negligence. 

3.  It  is  assigned  as  error  that  the  court  per- 
mitted plaintiff  to  prove  that  prior  to  the 
time  of  his  Injury  other  similar  accidents  oc- 
curred to  other  pedestrians  at  the  same  place 
by  reason  of  the  defective  condition  of  this 
walk.  We  are  of  the  opinion  that  this  evi- 
dence was  admissible  at  least  for  the  pur- 
pose of  proving  notice  to  the  city.  Elliott, 
Roads  &  S.  463.  It  Is  true  that  this  is  only 
a  species  of  constructive  notice,  but  evidence 
of  constructive  notice  is  competent.  AVhether 
the  evidence  was  competent  as  evidence  in 
the  nature  of  experiment  to  prove  the  defect 
itself,  under  the  rule  laid  down  in  Morse  v. 
RaUway  Co.,  30  Minn.  471,  16  N.  W.  358,  or 
whether  it  la  too  uncertain  that  the  conditions 
in  each  case  are  sufficiently  similar  to  allow 
it  to  come  within  that  rule,  we  do  not  decide. 
Wagon  wheels,  locomotive  wheels,  and  other 
machinery  act  with  more  uniformity  and  cer- 
tainty than  do  different  people's  legs,  and 
whether  such  experiments  with  the  latter  are 
competent  to  prove  the  existence  of  a  defect 
in  a  sidewalk  we  need  not  decide.  This  dis- 
poses of  the  case,  and  the  order  appealed 
from  Is  afSrmed. 

BUCK,  J.,  absent,  took  no  part 


STATE  ex  rel.  MILWAUKEE  ST.  RY.  CO. 
V.  ANDERSON.  City  Clerk,  et  al. 

(Snpreme  Court  of  Wisconsin.     June  20,  180o.) 

CoRPOKATIOXS— FkASCHISES— RiOHT  TO  TkANSPBB 

— LiABiLiTir  FOK  Taxes— Stkeet-Railwat  Com- 
panies— Pkohkbtv,  Wbbrb  Taxable. 

1.  Franchises  granted  to  an  electric  light 
company,  ajid  the  projierty  used  to  exercise  the 
same,  t>eing  inalienable,  a  transfer  thereof  to  an 
electric  street-railway  company  does  not  relieve 
the  riectric  light  company  from  liability  for  taxes 
thereon,  or  cast  it  on  the  railway  company. 

2.  The  mere  fact  that  the  statutes  do  not 
fix  the  method  of  valuing  the  francliisea  of  an 
electric  street-railway  company  for  the  purposes 
of  taxation  does  not  reiuier  such  franchises  ex- 
empt from  taxation. 

3.  The  franchises  of  an  electric  street-rail- 
way company,  and  the  property  necessary  for 
their  exercise,  including  power  houses  and  the 
lauds  on  which  they  are  located,  are  taxable,  as 
an  «itirety,  in  the  assessment  district  in  which 
the  principal  office  of  the  company  is  located. 

4.  Milwaukee  Citj  Charter  (sections  2,  6,  i 
12,  subc.  18,  c.  184,  Laws  1874),  providing  for  , 
the  election  of  a  city  assessor  by  the  mayor  and  ' 
common  council  on  the  recommendation  of  the  I 
tax  commissioner,  and  malting  sudi  assessor  a  I 
nu-mber  of  the  board  of  review,  is  not  in  contiict 
with  Const,  art.  8,  S  1.  providing  that  taxation 
shall  be  uniform,   because  it  provides  a  means 
for  the  electicm  of  the  assessor  other  than  by  a 
vote  of  the  electors. 

Appeal  from  drcolt  court.  Dodge  connty; 
A.  Scott  Sloan,  Judge. 


Certiorari  by  the  state,  on  the  relation  of 
Milwaulcee  Street-Rallway  Company,  to  re- 
view the  proceedings  of  William  Anderson, 
city  clerk,  and  others,  comprising  the  board 
of  review  of  the  city  of  Milwaukee,  on  the 
assessment  of  relator's  property  for  the  pur- 
poses of  taxation.  The  circuit  court  reversed 
the  action  of  the  board,  and  they  appeal. 
Affirmed. 

A  common-law  writ  of  certiorari  was  is- 
sued out  of  the  circuit  court  to  the  appellant 
as  city  clerk  of  Milwaukee,  and  ex  officio 
clerk  of  the  board  of  review  of  that  city,  to 
bring  before  the  court  an  assessment  of  the 
relator's  property  for  1894,  in  order  that  it 
might  be  corrected,  or  reversed  and  set  aside 
It  appeared  from  the  petition  that  the  re- 
lator had  Its  principal  <^ce  In  the  Third 
ward  of  Milwaukee,  and  bad  In  operation 
In  the  city  about  120  miles  of  street  railway, 
operated  over  the  whole  extent  of  the  d^, 
with  the  exception  of  a  mile  or  two^  by 
electricity  gen«-ated  by  machinery  situated 
upon  real  estate  owned  by  it  and  extoid- 
Ing  into  every  ward  and  assessment  district 
of  the  city;  that  It  was  also  engaged  in  sup- 
plying electric  lights  to  the  city  and  Its  dti- 
sens,  and  owned  said  street  railway  and 
electric  light  business  under  a  number  of 
franchises  and  contracts  granted  by  the  com- 
mon council  by  various  ordinances,  and  It 
claimed  also  to  own  the  franchises  and  prop- 
erty of  the  Edison  Electric  ninmlnatlng 
Company  and  of  the  Badger  Illuminating 
Company,  corporations  existing  under  the 
laws  of  the  state,  and  that  it  was  operating 
nnder  their  franchises;  that  an  assessnieDt 
bad  been  made  against  It  by  the  assessors 
of  the  city  of  Milwaukee  for  the  year  1894. 
as  follows: 

Real  estate  assessed  In  the  various 
wards  where  same  is $   553.7IM 

Personal  property,  consisting  of 
horses,  cars,  motors,  furniture, 
snowpiows,  sweepers,  and  other 
vehicles,  assessed  in  the  Third 
ward  at 200.000 

The  francnises,  together  with  all 
tracks,  ties,  stringers,  feed  wires, 
poles.  IidIii'V  wiivi.  oibles,  and 
switches,  owned  by  it  in  the  dty 
of  Milwauliee,  together  with  poles, 
wires,  meters,  insulators,  light  con- 
ductors, and  cables  of  the  proper- 
ties isnown  as  the  Badger  Illum- 
inating Company,  owned  by  the 
Milwaukee  Street  Railway  Com- 
pauT,  assessed  in  the  Third  ward 
at   2,063,000 

Merchants'  stock  assessed  in  the 
Twelfth  ward  at 6,000 

Personal  property  assessed  in  the 
Second  ward  at 2.000 

„Total  ^823,790 

The  franchises  of  the  Badger  Illum- 
inating  Company 25,000 

The  franchises  of  the  Edison  Elec- 
tric Illuminating  Company 12.000 

Grand  Total $2,860,790 

It  was  alleged  that  said  assessment  was 
an  Increase  over  the  year  1883  of  $l,714.05a 
caused  "by  assessing  the  so-called  franchises 
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of  the  petitioner  at  a  high,  exorbitant,  and 
unreasonable  value,  arblti-arlly,  and  upon  no 
basis  otber  tlian  the  mere  guess  of  the  as- 
sessors"; that  in  spite  of  evidence  offered 
by  It  before  the  board  of  review,  and  its  ob- 
jections, tlie  iKtard  refused  to  change  said 
assessment  It  was  charged  that  the  fran- 
chises of  the  petitioner  were  not  taxable  by 
the  city  of  Milwaukee,  or  that,  if  taxable,  no 
statute  Iiad  been  passed  regulating  the  val- 
uation of  the  same,  and  that  there  was  no 
method  of  determining  the  value  of  such 
franchises;  that  under  existing  conditions 
they  were  of  little  value;  and  that  the  said 
assessment  was  illegal  and  unjust.  The 
writ  commanded  the  return  of  the  proceed- 
ings of  the  board  of  review,  by  which  it  "re- 
fused to  alter  or  change  the  assessments 
made  against  the  franchises  and  property  of 
the  Milwaukee  Street-Railway  Company,  as 
foUows:  $2,063,000,  $25,000,  and  $12,000." 
The  proceedings  of  the  I>oard  of  review,  by 
which  the  assessments  named  In  the  writ 
were  confirmed,  were  returned  with  the  tes- 
timony taken,  and  statements  of  counsel  and 
officers  of  the  corporation.  It  appeared  from 
the  testimony  that  the  company  had  119 
miles  of  single  track  within  the  city  limits, 
extending  into  every  assessment  district  of 
the  city,— 21  in  number;  that  there  were  up- 
on certain  of  Its  real  estate  (a  list  of  which 
was  exhibited,  but  not  embraced  in  the  re- 
toni)  power  bouses  used  in  running  Its  rail- 
way, and  that  all  its  lines,  substantially, 
were  run  by  electricity,  and  that  It  had  10 
miles  of  street  railway  beyond  the  city  lim- 
its; that  the  power  for  traction  was  derived 
from  the  itower  house  in  the  Seventh  ward, 
bat  it  liad  a  power  house  in  the  Sixth  ward, 
formerly  used  for  such  purposes,  and  one  in 
the  Fourth  ward,  which  had  been  used  until 
recently.  The  circuit  court  for  Dodge  coun- 
ty, wb^-e  the  cose  was  heard,  gave  judg- 
ment reversing  and  setting  aside  the  assess- 
ment of  $2,063,000  "for  franchises,  together 
with  tracks,  ties,  stringers,  feed  wires,  poles, 
trolley  wires,  cables,  and  switches  owned  by 
it,  together  with  the  poles,  wires,  meters,  in- 
sulators, light  conductors,  and  cables  of  the 
properties  known  as  the  Edison  Company 
and  Badger  Company,  owned  by  the  relator," 
and  also  reversing  and  setting  aside  the  as- 
sessment of  $12,000  and  $25,000  for  the  fran- 
chises of  the  two  last  named  companies,  re- 
spectively. An  appeal  was  taken  from  this 
judgment. 

O.  H.  Hamilton,  for  appellant  Miller, 
Noyes  &  Miller  and  Spooner,  Sanborn  A  Kerr, 
for  respondent 

PINNEY,  J.  (after  stating  the  facts).  The 
assessments  against  the  Milwaukee  Street- 
Uailway  Company  for  the  franchises  of  the 
Badger  Iluminating  Company  and  for  the 
franchises  of  the  Edison  biectrlc  Illuminat- 
ing Company  cannot  l>e  sustained;  and  so, 
too,  as  to  any  property  belonging  to  either 


of  those  companies.  The  franchises  of  the 
two  last-named  companies,  and  any  property 
tbey  may  own,  belong  in  law  to  them,  re- 
spectively, and  are  proper  matter  of  assess- 
ment against  such  companies  only.  Their 
franchises  of  existence  are  inalienable,  and 
their  other  franchises  and  property  they  had 
no  power  to  make  over,  by  deed  or  transfer, 
to  the  street-railway  company,  so  as  to  dis- 
able them  from  performing  the  duties  they 
owe,  resi>ectively,  to  the  public  as  a  consid- 
eration for  the  franchises  granted  to  them. 
It  is  contended  on  behalf  of  the  railway  com- 
pany that  Its  franchises  ore  not  liable  to  as- 
sessment and  taxation,  for  the  reason  that 
no  provision  or  rule  has  been  enacted  for 
their  valuation;  that  its  franchises  and 
tracks,  ties,  stringers,  poles,  wires,  etc.,  are 
real  estate,  and,  as  such,  liable  to  assess- 
ment only  in  the  ward  or  assessment  dis- 
trict where  situated;  that  it  Is  not  compe- 
tent, in  the  present  condition  of  the  statutes, 
and  the  city  charter  of  Milwaukee,  to  as- 
sess the  real  estate  on  which  its  power  hous- 
es are  situated  In  the  Fourth,  Sixth,  and 
Seventh  wards  or  assessment  districts.  In 
the  Third  ward  or  district  where  the  com- 
pany has  its  principal  ofSce,  and  into  and 
through  which  its  road  In  part  extends,  with 
its  franchises,  tracks,  etc.,  as  an  entirety; 
and  that  If  competent  to  assess  its  fran- 
chises, and  all  property  necessary  to  the  <^- 
eratlon  of  Its  road  as  an  entirety,  the  as- 
sessment in  question  is  void  for  the  reason 
that  such  property  has  not  been  assessed  as 
an  entirety,  the  power  houses  and  premises 
on  which  they  are  situated  having  been  as- 
sessed separately  from  the  franchises  and 
other  property  in  the  wards  or  districts 
where  situated.  The  questions  involved  are 
important,  in  view  of  the  great  and  con- 
stantly increasing  amount  of  capital  invest- 
ed and  used  In  connection  with  such  fran- 
chises by  water,  light  and  street-railway 
companies,— corporations  of  a  quasi  public 
character,— the  franchises  and  property  of 
which  are  charged,  by  reason  of  their  legal 
connection,  with  Impoitant  uses  In  favor  of 
the  public.  It  was  not  denied— indeed,  it 
was  rightly  conceded— that  the  franchises  of 
the  street-railway  company  are  property.  It 
Is  believed  that  there  Is  no  authority  to  the 
contrary,  nor  Is  It  seriously  questioned  but 
that  the  franchises  of  the  company,  and  its 
property,  of  whatever  kind,  necessary  or  es- 
sential to  their  exercise  and  use  to  carry  out 
the  purposes  for  which  it  was  created,  are 
in  law  an  entirety,  and  indivisible,  and  not 
subject  to  severance  by  sale  for  taxes  under 
the  general  operation  of  the  tax  laws,  or 
other  legal  process. 

1.  It  is  declared  by  statutes  in  force  ever 
since  the  state  was  organized  that  "taxes 
shall  be  levied  upon  ail  property  in  this  state, 
except  such  as.  is  exempted  therefrom." 
Rev.  St  1878,  i  1034;  Rev.  St  1858,  c  18, 
8  1;  Rev.  St.  1849,  c.  15,  i  1.  And  In  each 
of  these  revisions  there  Is  fotmd  a  section 
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with  several  subdivisions  exempting  sevenil 
kinds  of  property  from  taxation;  but  there 
never  has  been  any  statute  In  force  exempt- 
ing franchises  of  any  quasi  public  corpora- 
tion from  taxation,  except  in  the  single  in- 
stance of  railroad  companies.  It  has  been 
provided  ever  since  1868  (chapter  130,  §  2, 
Laws  1868),  when  railroads  operated  by 
horse  power  here  began  to  come  In  use, 
down  to  the  passage  of  chapter  285  of  the 
Laws  of  1889,  that  the  general  exemption  of 
railroad  property  contained  In  subdivision  14, 
I  1038,  Rev.  St  1878,  should  not  apply  "to 
any  railroad  that  now  Is  or  shall  be  operated 
by  horse  power,  whether  now  or  hereafter 
constructed  in  any  city  or  village."  After 
electric  railways  came  into  use,  doubtless  in 
view  of  the  great  amoimt  of  capital  likely  to 
be  Invested'  In  sacb  otterprises,  and  for 
greater  certainty  that  sucb  property  should 
not  escape  taxation,  (chapter  2S$  of  the  Laws 
of  1889  was  enacted,  amending  subdivision 
14  of  said  section  1038),  and  for  that  and  no 
other  purpose,  and  declaring  that  the  ez- 
«nptlon  of  "the  traclc,  right  of  way,"  etc., 
"and  all  other  property  used  In  operating 
any  railroad  In  this  state  belonging  to  any 
railroad  company,"  from  taxation,  "shall  not 
apply  to  any  railroad  that  now  is  or  shall 
be  operated  by  horse,  eabU  or  electrical  pow- 
er, whether  now  or  hereafter  constructed  In 
any  city  or  village,"  The  sole  object  of  this 
enactment  was  to  incorporate  In  the  statute 
the  three  words  above  italicized.  As  the 
franchises  of  this  corporation,  whether  of 
existence,  or  for  the  operation  of  its  track, 
are,  beyond  dispute,  the  property  of  the  cop- 
poratlon,  it  would  seem  clear  that  they  are 
liable  to  assessment  and  taxatl<m.  Fran- 
chisee are  classed  as  Incorixtreal  heredita- 
ments, though,  as  stated  by  Chancellor  Kent 
(3  Kent,  Ck>mm.  459),  "with  some  Improprie- 
ty, as  they  have  no  inheritable  quality." 
They  are  defined  In  Society  v.  Coite,  6  Wall. 
594,  606,  as  "legal  estates  vested  in  the  cor- 
poration as  soon  as  It  Is  in  esse,"  and  are 
as  varied  as  the  purposes  tar  which  corpora- 
tions are  created.  In  People  v.  Commission- 
ers of  Taxes,  104  N.  T.  240,  247,  10  N.  B. 
437,  It  Is  held  that  they  are  not  real  prop- 
erty, and  are  not,  "within  the  tax  laws,  to 
be  reckoned  as  a  part  of  the  realty";  and 
in  this  view,  although  the  authoi-ltles  are 
not  fully  agreed  on  the  subject,  we  entirely 
concur.  The  method  of  taxation  in  thU 
state  Is  upon  the  valuation  of  property  tax- 
ed, and  the  statute  does  not  provide  for  a 
certain,  specific  tax  on  franchises,  Uke  an 
excise  rate,  and  known  as  a  franchise  tax, 
under  methods  of  taxation  in  use  In  many 
of  the  states.  "In  some  states,"  says  Mr. 
Cooley  In  his  work  on  Taxatlcm  (page  383), 
"all  taxation,  as  far  as  possible,  is  brought 
to  an  ad  valorem  standard.  Franchises  are 
property,  and  In  such  states  .may  be  taxed  by 
a  valuation  being  estimated  for  the  purpose, 
»ither  separately,  or  as  a  part  of  the  aggre- 
gate corporate  property."     State  Boai-d  of 


Assessors  v.  Central  R.  Co.,  48  N.  J.  Law, 
2^,  288,  347,  4  Atl.  578.  They  have  a  value 
which  can  be  estimated,  and  this  Is  the  piop- 
er  duty  of  the  assessor  or  board  of  review. 
In  State  Railroad  Tax  Cases,  92  D.  S.  608, 
It  is  laid  down:  "That  the  francfalses,  capi- 
tal stock,  business,  and  profits  of  aU  cor- 
porations are  liable  to  taxation  in  the  idace 
where  they  do  business,  and  by  the  state 
which  creates  them,  admits  of  no  dispute  at 
this  day.  'Nething  can  be  more  certain.  In 
legal  decisions,'  says  this  court  In  Society  ▼. 
Colte,  6  Wall.  607,  'than  that  the  privileges 
and    franchises    of    a    private    cori)oratioD 

♦  •  *  may  be  taxed  tar  the  support  of  the 
state  government.' "  State  Freight  Tax  Case, 
15  WalL  232;  State  Tax  on  Railway  (Sross 
Receipts,  15  Wall.  284.  In  Wilmlngtcm  Rail- 
road Co.  V.  Held,  13  Wall.  268,  the  court  say 
that  "nothing  is  better  settled  than  that  the 
franchises  of  a  private  corporation,  wfaicb. 
In  its  appUcatltm  to  a  railroad,  is  the  privi- 
lege of  running  it  and  taking  tare  and 
freight.  Is  properl7  of  the  most  valuable 
kind."  And  In  Morgan  v.  Loulriana,  9S  U. 
S.  223,  it  to  said  that  they  "are  rigfata  or 
privileges  which  are  essential  to  the  opera- 
tion of  the  corporation,  and  without  wblcb 
Its  road  and  works  would  be  of  little  value. 

•  •  •  They  are  positive  rights  or  privi- 
leges, without  the  possession  of  which  the 
road  of  the  company  oould  not  be  successful- 
ly woriced.  Immunity  frmn  taxation  la  not 
one  of  them."  RaUroad  Co.  v.  Miller,  114 
U.  S.  186,  5  Sup.  Ct  813;  Oas  Co.  v.  Hlsby. 
134  111.  557,  25  N.  B.  660;  Watanvorks  v. 
SdhotUer,  62  CaL  110;  Central  Pac  R.  Co.  v. 
State  Board  of  Equalization.  60  CaL  35; 
Bank  v.  Fenno,  8  Wall.  547.  We  have  tbe 
general  and  paramount  provision  tnairtiig 
franchises  taxable.  Legislative  direction  as 
to  the  manner  of  valuation  is  a  convenience, 
rather  than  an  absolute  necessity,  and  the 
lack  of  such  direction  does  not  argne  the 
absence  or  suspension  of  the  general  power 
to  tax.  The  value  of  franchises,  especially 
in  connection  with  the  property  reasooably 
necessary  for  their  exercise  and  use,  and 
which  without  them  would  be  of  little  or  n» 
practical  value,  can  be  estimated  as  well  as 
the  value  of  other  subjects  of  taxation, 
though  perhapa  not  as  readily,  or  with  tbe 
same  degree  of  cotainty.  The  cardinal  re- 
quirement is  that,  as  property,  they  shall  be 
taxed.  All  else  is  matter  of  method  and 
detail.  The  assessora,  board  of  review,  and 
other  officers  would  seem  to  be  competent, 
undo*  their  general  powers  under  the  law,  to 
fix  their  value  and  extend  the  tax.  The  legis- 
lature, by  chapter  285,  Laws  1889,  ex  Industrta. 
gu.arded  against  any  possible  Implication  of 
exemption  of  any  of  the  property  of  street-rail- 
way corporations.  Besides,  It  Is  a  well-settled 
principle  that  an  exemption  from  taxation,  to 
be  valid,  must  be  express  and  dear,  beyond 
reasonable  doubt  Corfey,  Tax'n,  101;  Tucker 
v.  FergusMi,  22  Wall.  576;  West  Wisconsin 
R.  Co.  V.  Board  of  Supervisors,  93  U.  S.  598; 
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People  T.  Commissioners  of  Taxes,  85  N.  T. 
354.  The  suspension  or  snrrender  of  the 
power  of  taxation  cannot  be  implied.  Wes- 
ton V.  Sup«Tisors,  44  Wis.  25a  We  think 
!t  cannot  be  presnmed  from  the  mere  fallnre 
to  Indicate  detailed  directions  for  valuing 
and  taxing  property,  however  useful  or  con- 
venient, as  against  an  explicit  mandate  that 
It  shall  be  taxed,  and  when  general  means 
and  instrumentalities  adequate  for  that  pur- 
pose exist 

2.  At  common  law,  franchises,  being  incor- 
poreal hereditaments,  were  not  subject  to 
seizure  and  sale  on  execution;  and  It  has  re- 
peatedly been  held  that  the  franchises  and 
coniorate  rights  of  a  quasi  public  company, 
and  the  property  vested  in  it  necessary  to 
their  use  and  enjoyment,  and  the  accomplish- 
ment of  the  pmpoee  for  which  the  company 
is  created,  constitute  an  entirety,  and  are  not 
subject  to  be  sold  and  granted  or  transferred 
by  any  adverse  process  against  it,  and  that 
the  sale  of  such  property  in  separate  parcels 
la  not  permissible,  as  the  result  wonld  be  to 
utterly  destroy  the  vahie  of  the  property  of 
the  company  for  the  purijose  intended,  by 
severing  from  the  franchisee  proi>erty  essen- 
tial to  the  useful  existence  of  the  company. 
One  v.  Canal  Co.,  24  How.  263.  The  value 
of  the  property  of  the  company  consists  In 
the  franchises  connected  with  the  tangible 
property,  without  which  the  latter  wonld  be 
of  little  or  no  value.  HammoclL  v.  Trust 
O.,  105  U.  S.  90;  RaUroad  Co.  v.  Doe.  114 
■V.  8.  840,  353,  5  Sup.  Ct  869.  The  entire 
pnq[>erl7  of  the  corporation,  thus  considered, 
is  to  be  regarded  and  treated  as  indivlslhle 
for  the  purpose  of  sale  under  adv«8e  process, 
-and  to  permit  it  to  be  sold  otherwise  woald 
'defeat  the  uses  Impressed  on  it  for  public 
purposes,  and  which  coustitnted  the  consid- 
eration for  the  grant  of  ita  franchises.  In 
Yellow  River  Imp.  Co.  v.  Wood  Co.,  81  Wis. 
660,  51  N.  W.  1004,  this  subject  was  fully  con- 
sidered  and  the  authorities  collated,  with  the 
result,  in  substance,  as  stated;  and  it  was 
there  held  that  the  "principles  mentioned  ap- 
ply with  equal  force  to  tax  proceedings,"  and 
that  "the  rights,  privileges,  and  plant  essen- 
tial to  the  continued  business  and  purposes 
of  the  cori^oration  are  not  to  be  severed, 
broken  up,  or  destroyed  without  express  leg- 
islative authority,  but,  on  the  contrary,  are 
to  be  preserved  in  their  entirety,  and  for  that 
pnriiose  are  deemed  segregated  from  any  oth- 
er property  owned  by  the  corporation." 
Stpeet-Railway  Co.  v.  Morrow,  87  Tenn.  418, 
11  S.  W.  848;  City  of  Detroit  v.  Detroit  City 
Ry.  Co,,  76  Mich.  427,  43  N.  W.  447.  In  Pond 
■du  Lac  Water  Co.  v.  City  of  Fond  du  Lac, 
82  W1&  322,  52  N.  W.  439,  the  same  principles 
were  applied  to  the  taxation  of  the  property 
of  a  water  company.  In  which  it  was  held 
that  all  such  property  of  a  corporation,  with- 
in this  rule,  must  be  regarded  and  entered 
upon  the  assessment  roll  and  treated  tbrough- 
-ont  for  all  purposes  of  taxation  as  an  entire- 


ty; that  property  not  so  annexed,  and  neces- 
sary to  the  exercise  and  enjoyment  of  the 
franchises  of  the  corporation,  might  proper- 
ly be  treated  and  dealt  with  sepamteiy,  as 
in  the  case  of  the  property  of  natural  persons. 
In  that  case  the  only  subject  of  taxation 
entered  upon  the  assessment  roll  was  simply 
certain  specified  lots,  without  reference  to 
the  works  of  the  company,  its  mains,  pipes, 
and  hydrants,  or  Its  corporate  rights  and 
franchises,  either  In  detail  or  as  an  entirety; 
and  It  was  held  that  the  assessment  must 
be  deemed  to  be  against  the  lots  only,  and 
that  the  defect  could  not  be  remedied  by 
showing  in  that  action  that  the  assessor  and 
the  board  of  review  in  the  valuation  of  the 
Iota  included  tberdn  the  value  of  the  entirety 
with  the  franchises  of  the  company.  The 
question  of  the  taxability  of  the  franchises 
of  that  company  was  clearly  Involved  in  that 
ease,  and  expressly  affirmed.  The  principle 
of  these  cases  was  again  affirmed  in  Chicago, 
M.  &  St.  P.  R.  Co.  V.  City  of  Milwaukee  (Wis.) 
82  N.  W.  420,  where  It  was  held  that  the 
general  provisions  of  the  statute  concerning 
the  levying  and  collecting  <^  taxes  are  to 
be  construed  and  held  as  subordinate  to  the 
role  against  the  severance  and  segregation 
of  property  of  a  quasi  public  corporation,  es- 
sential to  the  continued  exercise  of  its  cor- 
porate franchises,  and  that  such  a  result 
ooald  not  be  effected  without  express  legrls- 
latlve  authority,  mere  general  language  ia 
the  statutes  not  being  held  to  authorize  such 
a  result.  We  think  these  cases  were  rightly 
decided,  and  see  no  reason  for  departing 
from  the  propositions  there  laid  down. 

8.  Regarding,  then,  the  franchises  of  the 
company  and  the  property  necessary  for  their 
use  and  exercise,  and  to  accomplish  the  quasi 
public  purposes  for  which  the  corp<Mration 
was  created,  as  an  entirety,  and  its  franchises 
as  personal  estate  for  the  purposes  of  taxa- 
tion, the  proper  place  of  assessment  of  the 
pr(q>erty  as  an  enthrety  was  the  district  In 
which  it  bad  its  "principal  office  or  place  of 
business."  Rev.  St.  H  1010,  1041;  Milwau- 
kee Steamship  Co.  v.  City  of  Milwaukee,  83 
Wis.  595,  53  N.  W.  839. 

4.  Various  methods  of  taxation  of  the  prop- 
erty of  such  corporations  have  been  adopted 
In  the  dlflTerent  states,  depending  upon  local 
statutes  and  systems  of  taxation,  and  va- 
rious views  have  prevailed  as  to  the  legal  na- 
ture and  character  of  such  property.    In  New 
York,  where  the  construction  and  operation 
of  street  railways  In  the  public  streets  by 
authority   from  the  city  government  Is   re- 
garded as  a  new   burden   Imposed  on  the 
abutting  lots  or  property,  the  right  cannot 
be  acquired  except  by  purchase  or  the  exer- 
cise of  eminent  domain,  and  upon  compen- 
sation   made    for  it.     Street    railways    are 
there    regarded    as  real    estate.    People  ▼. 
Cassity,  46  N.  Y.  46.  48;    Craig  ▼.  Railroad 
Co.,  39  N.  Y.  404;    Story  v.  Railway  Co.,  00 
N.  Y.  122.    In  this  state  such  use  of  the  pub- 


Digitized  by 


Google 


750 


NOUTHWESTERN  REPORTER,  Vol.  68. 


CWis. 


lie  streets  Is  tasld  not  to  be  a  new  burden 
on  the  property  of  the  lot  owner,  and  may  be 
trranted  by  tlSe  public  authorities  without 
compensation  (Hobart  t.  Railroad  Co.,  27 
Wis.  194);  and  the  right  to  use  the  streets 
for  such  purposes  is  considered  as  a  fran- 
chise granted  on  behalf  of  the  state  by  the 
local  authorities  (State  t.  Madison  St.  Ry. 
Ck).,  72  Wis.  619,  40  N.  W.  487).  We  think, 
therefore,  that  the  tangible  property,  such  as 
cars,  rails,  poles,  wires,  etc.,  used  in  connec- 
tion with  the  franchises  of  the  company,  as 
well  as  the  franchises,  may  be  properly  re- 
garded for  the  purpose  of  taxation  as  per- 
sonalty; and,  as  such,  that  it  is  subject  to 
assessment  in  the  assessment  district  where 
the  company  has  its  principal  office  or  place 
of  business.  In  State  v.  District  Court,  31 
Minn.  354,  358,  17  N.  W.  954,  the  portion  of 
a  track  of  the  city  railway  in  a  public  street 
was  held  not  to  be  realty,  within  the  mean- 
ing of  the  laws  authorizing  assessments  for 
paving.  And  in  Booth  on  Street  Railways 
(section  272)  It  is  said  that,  "to  arrive  at  the 
valuation  of  a  street  railway  for  the  pur- 
poses of  taxation,  the  proper  method  Is  to 
assess  it  as  a  whole,,  including  as  items  of 
value  Its  franchises,  right  of  way,  rails, 
sleepors,  ties,  and  other  fixtures,"  and  In 
City  of  Detroit  ▼.  Detroit  City  Ry.  Co..  76 
Mich.  421, 48  N.  W.  447,  it  was  held  that  the 
right  to  use  street-railway  tracks  is  Insep- 
arable from  the  franchises;  and,  not  being 
taxable  as  land,  it  should  properly  be  tax- 
able as  an  entirety  in  one  place,  so  far  as 
within  one  city.  Street  Railway  Co.  v.  Mor- 
row, 87  Tenn.  406,  11  8.  W.  348.  For  these 
reasons,  we  do  not  think  the  property  upon 
which  the  assessment  complained  of  was 
made  can  be  regarded  as  within  the  stat- 
ute defining  "real  property,"  "real  estate," 
and  "land,"  for  the  puriwses  of  taxation.  It 
certainly  Is  not  land  itself,  nor  is  it  either 
"buildings,  fixtures,  improvements,  rights,  or 
privileges  appertaining  thereto."  Rev.  St.  | 
1035.  It  does  not  belong  to  the  owner  of  the 
soil  or  to  the  city  representing  the  public 
in  the  easement  over  It  for  the  purpose  of 
travel,  but  it  pertains  to  the  franchise  of  the 
company,  and  belongs  to  the  company.  The 
utter  impracticability,  not  to  say  imposBlbil- 
ity,  of  treating  it  as  real  estate  for  the  pur- 
poses of  taxation,  is  illustrated,  not  only 
from  the  results  that  might  follow  tax  sales, 
but  in  attempting  to  assess  it  as  such,  under 
the  provision  that  "all  real  property  not  ex- 
pressly exempt  from  taxation  shall  be  en- 
tered upon  the  assessment  roll  in  the  assess- 
ment district  where  it  lies"  (Rev.  St.  }  1039), 
and  is  well  illustrated  by  the  present 
case,  where  the  property  claimed  to  be  real 
estate  has  a  physical  location  in  21  as- 
sessment districts.  How  could  it  be  enter- 
ed on  the  rolls  by  lots  and  blocks,  or  by 
reference  to  plat  or  deed,  or  how  otherwise, 
nnder  U  1045  and  1046?  It  is  part  on  and 
part  in  the  soil,  and  part  In  the  air.   How 


are  the  21  assessors  to  assess  and  value  the 
tracks^  ties,  poles,  trolley  wires,  etc.,  with 
certainty  and  in  an  intelligible  manner  In  so 
many  parcels,  and  are  the  21  assessments  to 
be  followed  by  as  many  separate  taxes  and 
tax  sales  in  case  of  nonpayment?  It  seems 
to  ns  entirely  clear  that  this  property  can- 
not be  regarded  as  real  estate  for  the  pur- 
poses of  taxation,  and  that  it  Is  not  the 
"land"  and  "real  property"  described  in  these 
sections  for  assessment  and  taxation;  and. 
as  already  stated,  it  seems  perfectly  plain 
from  the  statute  (sections  1034,  1038,  c.  285, 
Laws  1889)  that  this  property  Is  requU^d  by 
law  to  be  assessed  and  taxed.  As  held  In 
People  v.  Commissioner  of  Taxes,  K  N.  Y. 
554,  558,  the  general  purpose  of  the  statutes 
relating  to  assessment  and  taxation  is  to  se- 
cure an  assessment  of  all  property,  real  and 
personal,  at  its  actual  value;  and  they  are 
to  be  construed  and  enforced  with  this  pur- 
pose in  view.  In  view  of  the  use  made  of  the 
specific  lots  upon  which  the  power  bouses 
are  situated,  and  upon  a  fair  construction  of 
the  statute,  and  with  a  view  to  carry  out  its 
evident  meaning,  we  hold  that  such  real 
estate,  thus  devoted  to  such  uses,  is  not  the 
real  property  required  by  section  1039  to  l>e 
"entered  upon  the  assessment  roll  in  the 
assessment  district  where  it  lies";  it  having 
acquired  a  peculiar  character  in  the  la'w  by 
reason  of  having  become  a  part  of  the  en- 
tirety of  a  property,  subject  only  to  assess- 
ment and  taxation  as  an  entirety,  in  the 
assessment  district  where  the  corporatlcm 
owning  it  has  its  principal  office  and  place 
of  business.  The  argument  was  made  that 
as  the  real  property  on  which  the  power 
houses  were  situated,  by  the  terms  of  the 
statute,  could  not  be  assessed  in  the  Third 
ward  or  assessment  district,  so  as  to  enable 
an  assessment  of  the  property  of  the  com- 
pany in  its  entirety  to  be  made  In  that  dis- 
trict, therefore  neither  its  franchises  nor  the 
material  and  tangible  property  necessary  to 
their  use  could  be  taxed  at  all.  We  cannot 
sfe  that,  by  a  proper  constmction  of  the 
various  provisions  of  the  statutes  cited,  any 
such  conclusion  would  follow.  Certainly,  no 
such  result  can  be  fairly  said  to  have  been 
Intended.  On  the  contrary,  we  think  It  is 
reasonably  clear,  in  view  of  the  rule  reqnir- 
Ing  such  proi>erty  to  be  assessed  and  taxed 
as  an  entirety,  that  all  real  property  con- 
stituting a  part  thereof,  by  reason  of  the 
promises,  becomes  taxable  as  a  part  of  such 
entirety,  and  in  the  assessment  district 
where  the  company  has  its  principal  office 
or  place  of  business.  This  view  derives  add- 
ed foroe  from  chapter  285,  Laws  1889,  nnder 
which  it  was  clearly  Intended  that  all  the 
property  of  such  companies  should  be  taxed. 
There  is  an  appropriate  officer  to  assess  and 
value  it,  and  a  proper  board  to  review  the 
assessment,  and  all  the  appropriate  agencies 
to  carry  out  and  collect  the  tax. 
5.  It  is  apparent  from  the  record  that.  In 
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making  this  asseaiiment,  the  rule  laid  down 
In  the  case  of  Fond  du  Lac  Water  Ck>.  r. 
Cit7  of  Fond  dn  Lac,  snpra,  was  not  pur> 
sued.  The  present  case  presented  dUtlcul- 
ties  and  embarrassments  which  did  not  exist 
in  the  case  cited,  where  the  city  constituted 
a  single  assessment  district  The  result  of 
the  course  pursued  Is  that  the  lota  and  pow- 
er house  or  houses,  or  such  as  la  or  are  rea- 
sonably necessary  to  the  ose  and  exercise  of 
the  franchises  of  the  railway  company,  have 
not  been  assessed  as  they  should  have  been, 
with  and  as  a  part  of  the  entirety,  In  com- 
pliance with  the  rule  established  in  this 
state  on  that  subject;  and  the  assessment 
was  therefore  void,  and  was  rightly  set  aside. 

&  The  board  of  review  which  might  have 
corrected  any  defect  In  the  assessment  In 
question  Is  not  a  permanent  body,  but  has 
been  dissolved,  and  has  lost  all  control  over 
the  assessment  in  question*,  and,  as  the  duty 
of  the  court  on  certiorari  is  limited  to  either 
an  affirmance  or  reversal  of  the  assessment. 
It  follows  that  the  Judgment  of  the  circuit 
court  setting  aside  the  assessment  must  be 
affirmed. 

7.  The  objection  that  the  provision  that 
the  rule  of  taxation  shall  be  uniform  (sec- 
tion 1,  art  8,  Const.)  was  violated  by  the 
provisions  of  the  city  charter  In  respect  to 
the  method  of  electing  city  assessors  by  the 
'  mayor  and  common  council,  upon  the  rec- 
ommendation of  the  tax  commissioner,  In- 
stead of  by  a  vote  of  the  electors,  and  mak- 
ing such  tax  commissioner,  appointed  by  the 
mayor  and  confirmed  by  the  common  coun- 
cil, a  member  of  the  board  of  review  with 
the  assessor,  mayor,  and  city  clerk  (City 
Charter,  f|  2,  6,  12;  Laws  1874,  c.  184,  subc. 
18),  is  not  well  taken.  There  can  be  no 
doubt  that  the  assessors  and  tax  commis- 
sioner were  legally  appointed,  and  there  was 
no  constitutional  objection  to  the  creation 
of  the  office  of  tax  commissioner  of  the  city 
of  Milwaukee,  and  to  making  him  a  member 
of  the  board  of  review.  The  constitutional 
rule  is  not  violated  by  diversity  of  methods 
of  electing  or  appointing  assessors  in  the  sev- 
eral cities,  or  in  the  constitution  of  their  re- 
spective boards  of  review.  The  uniform  rule 
is  compiled  with  in  this  respect  if  property 
is  assessed  by  assessors  properly  elected  or 
appointed,  and  the  assessment  Is  reviewed 
by  a  board  of  review  elected  or  appointed, 
in  conformity  with  Const,  art.  13,  i  0  (Rev. 
St.  1 1030.)  These  iR-ovlslons  of  the  charter  in 
gaestlon  were  a  gen«»l  law  amending  the 
former  charter,  and  were  a  grant  of  corpo- 
rate power  to  the  city,  and  not  by  special  act 
for  the  assessment  or  collection  of  taxes, 
within  the  meaning  of  the  sixth  clause  of 
article  4,  {  31,  of  the  constitution.  State  t. 
Krez,  88  Wis.  137,  59  N.  W.  593;  CSlark  ▼. 
City  of  JanesvlUe,  10  Wis.  121;  Warner  t. 
Knox,  60  Wis.  431,  7  N.  W.  372;  Cathcart  v. 
Comstock,  56  Wis.  613,  14  N.  W.  83a 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 


STATE   ex    rel.  KEMPSTEB   v.  COMMON 
COUNCIL  OF  CITY  OF  MIL- 
WAUKEE et  al. 
(Supreme  Court  of  Wisconsin.     Jane  20,  189.5.) 

Ubhoval  of  City  Ofpicxb  —  Common  Cookcii/— 
BiOBT  of  Appbau 
The  common  council  is  not  a  party  to  the 
proceedings  by  which  it  removes  a  city  official 
for  misconduct,  nor  to  an  action  of  certiorari  to 
review  such  proceedings,  and  cannot  appeal  from 
the  judgment  of  the  circuit  court  therem. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge. 

Certiorari,  on  the  relation  of  one  Kemp- 
ster,  against  the  common  council  of  the  city 
of  Iililwaukee,  Impleaded  with  the  city  clerk. 
Appeal  by  the  common  couiidl.    Dismissed. 

C.  H.  Hamilton,  for  appellant.  Quarles, 
Spence  &  Quarles  and  V.  W.  Seely,  for  re- 

I  spondent 

i 

WINSLOW,  J.  The  relator  was  the  duly- 
appointed  health  commissioner  of  the  dty 
of  Milwaukee.  Upon  charges  of  misconduct 
in  office  preferred  by  private  citizens,  the 
common  council  of  said  city,  after  a  hearing 
upon  such  charges  had  been  had  before  a 
committee  of  the  council,  passed  a  resolution 
declaring  that  certain  of  said  charges  were 
sustained  by  the  evidence,  and  that  the  said 
Kempster  be  dismissed  from  office.  There- 
iq>on  the  relator  sued  out  a  writ  of  certiorari 
from  the  drcnlt  conrt  of  Milwaukee  county, 
directed  to  the  common  council  of  the  ci^ 
and  the  city  clerk,  to  review  said  proceedings 
and  reverse  the  same  for  alleged  errors.    The 

i  common  council  appeared  In  the  circuit  conrt, 
and  moved  to  supersede  and  vacate  the  writ, 
which  motion  was,  upon  hearing,  denied,  and 
the  common  council  appealed  to  this  conrt. 
Motion  is  now  made  by  the  relator  to  dismiss 
the  appeal  on  the  ground  that  the  common 
council  has  no  legal  right  to  appeal.  The  mo- 
tion is  well  founded,  and  must  be  grante<L 
The  common  oooncll  is  not  a  party  to  the 
proceedings  for  removal,  nor  to  the  action 
of  certiorari,  and  cannot  therefore  appeal. 
McCarty  v.  Supervisors,  61  Wis.  1,  20  N.  W. 
654.    Appeal  dismissed. 


IMBUSH  V.  STEARNS  et  aL     HAMMEL  v. 
SAME.     KAROER  v.  SAME. 

(Supreme  Conrt  of  Wisconsin.     June  20,  1895.) 

Appeal  from  superior  court,  Milwaukee  county; 
R.  N.  Austin,  Judge. 

Actions  by  J.  D.  Imbush,  David  Hammel,  and 
Simon  Karger  against  A.  M.  Weber  and  others. 
From  on  order  allowing  Steams  and  Spingam  to 
intervene,  plaintiffs  appeal.     Dismissed. 

Turner,  Bloodgood  &  Kemper,  for  appellants. 
(Goldberg  &  Hoxle  and  Winkler,  Flanders,  Smith, 
Bottum  &  Vilas,  for  respondents. 

OASSODAY,  J.  The  record  in  each  of  these 
cases  presents  substantially  the  same  questions 
as  were  involved  in  the  case  of  H.  B.  Claflin  Co. 
V.  Steams,  decided  at  the  last  assignment,  and 
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which  is  a  part  of  this  same  controversy.  63  N. 
W.  80.  £x>r  the  reasons  given  in  the  opinion 
then  filed  in  that  case,  the  appeal  in  each  ot  these 
three  cases  from  the  orders  of  the  superior  court 
for  Milwaukee  county,  mentioned  in  tnat  o^nion, 
la  dismissed. 


NORTHWESTERN  IRON  CO.  .t.  WEST 

SUPERIOR  IRON  &  STEEL 

CO.  et  al. 

(Supreme  Court  of  Wisconsin.     June  20,  1895.) 

BOIT  AOAISST  FOKBIOK  CklBPOU^TIOtl — CREDITOKS' 

Bill. 

1.  Rev.  St.  SJ  3216-3228,  providing  for  pto- 
ceedings  against  insolvent  corporations,  incor- 
porated under  the  laws  of  this  state,  does  not 
give  jurisdiction  of  a  creditors'  bill  against  a  for- 
eign corporation  doiag^  business  in  the  state. 

2.  One  is  not  entitled  to  relief  under  a  cred- 
itors' bill  against  a  foreign  corporation,  when  he 
has  not  issued  execution  under  his  judgment  in 
tile  only  county  in  the  state  in  which  the  corpora- 
tion has  a  place  of  business  and  where  its  prop- 
erty is,  as  he  knows,  though  be  has  issued  an  ex- 
ecution in  the  county  in  which  his  judgment  was 
rendered,  and  it  has  been  returned  unsatisfied. 

Appeal  from  superior  court,  Milwaukee 
•couDty;  J.  C.  Ludwlg,  .Judge. 

Action  by  the  Northwestern  Iron  Company 
against  the  West  Superior  Iron  &  Steel  Com- 
pany and  others,  for  the  appointment  of  a 
(ecelver  and  the  administration  of  tbe  assets 
•(  defendant  corporation.  From  an  order 
OTerrnllng  its  demurrer,  and  an  order  deny- 
ing Its  motion  for  leave  to  bring  snlt  to  fore- 
close a  mortgage  against  said  corporation, 
defendant  the  Central  Trust  Company  ap- 
peals.    Reversed. 

This  is  an  appeal  from  an  order  overruling 
a  demurrer  to  the  complaint,  and  from  an 
order  refusing  tbe  appelant  leave  to  bring 
an  action  to  foreclose  Its  mortgage  upon  cer- 
tain property  In  the  custody  of  a  receiver. 
Tbe  following  Is  the  substance  of  the  com- 
plaint, 80  far  as  necessary  to  an  understand- 
ing of  the  purpose  and  scope  of  tbe  action 
and  tbe  questions  to  be  decided:  Tbe  plaintiff 
is  a  domestic  corporation.  The  defendant. 
West  Superior  Iron  &  Steel  Company,  Is  a 
foreign  corporation,  existing  under  the  laws 
of  tbe  state  of  Minnesota.  Its  place  of  busi- 
ness, where  it  has  a  large  amount  of  prop- 
«rty.  Is  In  Douglas  county.  In  tbis  state.  It 
does  not  appear  that  It  has  either  a  place  of 
business  or  property  In  any  county  of  this 
state,  other  than  Douglas  county.  Tbe  plain- 
tiff obtained  a  judgment  against  this  defend- 
ant in  the  circuit  court  of  Milwaukee  county, 
which  it  at  once  docketed  in  Douglas  county. 
On  this  judgment  it  afterwards  Issued  an 
execution  to  tbe  sberttf  of  Milwaukee  county, 
who  returned  It  entirely  unsatisfied  on  tbe 
day  of  its  date.  The  plaintiff  then  com- 
menced this  action,  on  behalf  of  Itself  and 
all  other  creditors  of  tbe  defendant,  In  Mil- 
waukee county.  Tbe  defendant  Is  wholly  in- 
solvent. Twenty-two  parties,  who  are  made 
-defendants,  have  obtained  judgments  and 
Hens  upon  Its  property,  by  levy  of  executions 
«r  attachments   or  by  garuisbment     Two 


creditoiB  claim  mechanics'  Uois  upon  cetatai 
of  Its  property.  The  Central  Trust  Company, 
the  appellant,  baa  two  mortgages  upon  Its 
real  and  personal  property.  Tbe  total  amoant 
of  Its  indebtedness  is  In  excess  of  $2,000,000. 
Tbe  probable  amount  of  its  aasetz  Is  not  stat- 
ed. Its  property  comprises  an  Iron  and  steel 
plant,  at  Superior,  In  Douglas  county,  in  this 
state,  with  materials,  supplies,  and  toola  of 
large  aggregate  yalu&  Tbe  greatest  element 
of  value  in  this  property  Is  the  adaptai>Uity 
and  usefulness  of  each  part  in  connection 
with  the  wbola  The  value  of  any  single 
part,  separately.  Is  very  small  in  compari- 
son with  Its  value  as  a  part  of  the  wbole. 
Except  by  a  single,  aggregate  sale  of  the 
whole,  no  advantageous  sale  could  be  made. 
On  account  of  tbe  large  number  of  iaig' 
ments,  and  other  liens,  some  of  which  are 
contested,  no  adequate  price  would  probably 
be  realised,  on  a  sale  of  the  property  sub- 
ject to  these  liens  and  Incumbrances.  So. 
it  seems  that  the  best  promise  of  reaUdus 
a  suitable  and  adequate  price,  and  bo  of 
promoting  the  Interests  of  all  tbe  creditors. 
Is  by  an  aggregate  sale,  free  from  liens  and 
incumbrances.  This  makes  it  necessaiy  that 
all  creditors  having  liens  upon  the  property 
be  made  parties  to  the  action.  T'welve 
of  tbe  defendants  are  stockholders  of  tbe 
principal  defendant,  who  have  only  In  part 
paid  their  subscriptions  to  the  capital  stock 
of  the  corporation.  The  constitntiDa  and 
laws  of  Minnesota  make  tbe  stockboldeira 
liable  to  the  creditors  of  the  corporatton.  not 
only  for  the  amount  unpaid  of  the  capttol 
stock,  but  for  an  additional  amount  equal  "to 
the  amount  of  stock  held  and  owned  by 
them."  Tbe  plaintiff  does  not  know  the 
names  of  the  stockholders  of  the  defendant, 
others  than  those  who  have  been  made  de- 
fendants. The  action  was  commenced  April 
18,  IS&i.  The  principal  defendant  appeared 
In  the  action  and  answered  on  April  19.  1894. 
On  the  same  day  tbe  court  made  an  order 
declaring  the  defendant  Insolvent,  and  ap- 
pointing a  receiver  of  the  property.  The  re- 
lief asked  is,  that  tbe  West  Superior  Iron  A 
Steel  Company  be  declared  Insolvent:  that 
all  its  property  and  assets,  situated  wltbin 
this  state,  be  sequestered  and  a  receiver 
thereof  appointed;  that  a  discovery  be  had  of 
its  stockholders,  and  of  the  amount  of  stock 
owned  by  each,  with  the  amount  unpaid  upon 
their  stock  subscriptions;  that  the  stockhold- 
ers be  required  to  pay  tbe  amount  unpaid 
upon  their  stock  subscriptions,  with  a  anm 
equal  to  the  amount  of  capital  stock  held  by 
each  of  them;  that  all  other  atoekholdera  so 
discovered  be  joined  aa  defendants;  that  tbe 
sheriff  of  Etouglas  county  turn  over  to  the 
receiver  all  property  in  bis  hands  by  virtue 
of  levies  of  executions  or  attadunenta;  that 
the  court  direct  a  just  and  fair  dlstrfbutkin 
of  the  property  of  the  defendant  among  its 
creditors;  that  all  other  actions  be  enjoined: 
that  creditors  having  Hens  be  required  tn 
turn  over  to  the  receiver  all  property   sub- 
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ject  to  tbeir  claims  or  liens,  to  be  thereafter 
adjusted  In  this  action;  tbat  all  creditors  of 
tbe  defendant  be  required  to  exhibit  thdr 
claims,  and  become  parties  to  the  action;  and 
tbat  tbe  property  of  the  defendant  be  sold  as 
a  wbole,  free  and  clear  of  Incumbrances. 
Tbe  appellant,  tbe  Central  Trust  Company, 
demurred  to  tbe  complaint,  on  two  grounds: 
<1)  Tbat  tbe  court  bad  no  jurisdiction  of  tbe 
subject  of  tbe  action,  and  (2)  tliat  tbe  com- 
plaint did  not  state  facts  sufHclent  to  con- 
stitute a  cause  of  action.  This  demurrer 
was  overruled,  and  from  tbe  order  tbe  appel- 
lant appeals.  Tbe  appellant  also  mored  for 
leave  to  serve  process  upon  tbe  receiver,  and 
to  make  blm  a  pai'ty  In  foreclosure  proceed- 
ings which  it  desired  to  commence  for  the 
foi-eclosure  of  its  mortgage  against  the  prin- 
cipal defendant.  Tbe  court  denied  the  mo- 
tion. From  tbe  order  denying  the  motion 
(be  appellant  appeals. 

B.  F.  McCaualand  and  Ccdton,  DibeU  & 
Reynolds,  for  appellant  Miller,  Noyes  & 
Miller,  (or  respondent  Land  &  River  Imp. 
Co.  John  F.  Harper,  for  respondent  North- 
western Iron  Ca 

NEWMAN,  J,  (after  staUng  the  facts).  Tbe 
plaintiff's  attorney  defines  tbls  to  be  "a  com- 
mon-law creditors'  bill,  brought  at  tbe  in- 
stance of  a  Judgment  creditor,  to  adcaluister 
tbe  assets  of  an  insolvent  corporation  (or 
tbe  benefit  of  all  its  creditors,  and  to  enforce 
its  unpaid  stock  subscriptions  and  tbe  stat- 
utory liability  of  stockholders,  and  also  to 
-discover  and  reach  its  equitable  assets  for 
(be  satisfaction  of  its  debts."  Tbe  first  ques- 
tion raised  by  the  demurrer  is  tbe  Jurisdic- 
tion of  the  court  to  entertain  a  creditors'  bill, 
under  tbe  general  equity  powers  of  the  court, 
upon  the  facts  stated  in  the  complaint.  It 
clearly  has  no  Juiisdlction  under  the  statute 
providing  for  "proceedings  against  Insolvent 
corporations"  (Rev.  St  §S  3216^228),  (or  the 
statute  Itself  limits  tbese  proceedings  to  cor- 
porations incorporated  under  the  laws  of  this 
state.  It  is  no  part  c(  tbe  general  function 
«f  a  court  of  equity  to  enforce  the  payment 
of  debts.  A  creditor  at  large  has  no  stand- 
ing in  a  court  o(  equity  (or  that  purpose.  It 
is  only  after  the  creditor  has  taken  and  ex- 
hausted all  tbe  means  within  bis  power,  at 
law,  tbat  he  has  standing  to  ask  tbe  aid  of 
«qulty  to  discover  and  apply  the  debtor's 
property  to  satisfy  his  claims.  So  It  Is  neces- 
sary to  tbe  Jurisdiction  of  a  court  of  equity, 
in  actions  of  this  nature,  that  it  shall  be 
made  to  appear  tbat  tbe  creditor  is  unable 
to  obtain  satisfaction  of  bis  debt  by  seizing 
property  under  an  execution.  To  this  end 
it  must  appear,  not  only  that  he  has  recover- 
ed a  Judgment,  but  tbat  be  has  made  an  ef- 
fort to  collect  bis  Judgment  by  execution, 
and  tbat  bis  effort  has  been  unavailing.  Tbe 
<-ourt  must  be  satisfied  tbat  there  has  been 
An  effort  in  good  faith  made  by  tbe  creditor 
Co  collect  bis  Judgment,  and  tbat  be  has  (air- 
Y.63N.w.no.8 — 18 


ly  exhausted,  without  avail,  his  remedy  at 
law.  Ordinarily  tbe  issue  o(  an  execution 
on  tbe  Judgment,  and  its  return  unsatisfied, 
are  sufficient  to  show,  in  tbe  first  instance^ 
that  the  remedy  at  law  has  been  exhausted. 
But  If  It  shall  appear  that  no  effort  in  good 
faith  was  made  to  find  property  whereon  to 
levy,  and  that  the  debtor  owned  property 
subject  to  levy  within  tbe  state  which  might 
with  reasonable  diligence  have  been  found, 
tbe  case  does  not  call  for  tbe  interposition 
of  a  court  of  equity.  To  furnish  satisfactory 
evidence  that  tbe  remedy  at  law  has  been 
In  good  faith  exhausted,  the  execution  must 
be  Issued  to  some  proper  county,  either  to  tbe 
county  of  the  debtor's  residence  or  where 
be  has  a  place  of  business,  if  be  has  such 
within  tbe  state,,  or,  at  least,  to  some  county, 
if  any,  where  the  creditor  has  reason  to  be- 
lieve there  is  property  of  bis  debtor  subject 
to  levy.  For  to  issue  an  execution  to  a  coun- 
ty which  is  neither  tbe  place  of  tbe  residence 
of  the  debtor,  and  where  the  creditor  has  no 
reason  to  expect  to  find  property  of  his  debt- 
or, does  not  show  an  effort  in  good  faith  to 
M^lect  the  deft>t  by  execution.  This  would 
be  especially  true  in  a  case  where  tbe  cred- 
itor knew  that  in  another  county  the  debtor 
liad  a  place  of  residence  and  business,  and  a 
large  amount  of  property  subject  to  levy  un- 
der bis  Judgment  In  re  Remington,  7  Wis. 
643;  Clark  v.  Bergenthal,  52  Wis.  103,  8  N. 
W.  865;  Ahlbauser  v.  Doud,  74  Wis.  400,  43 
N.  W.  169;  Child  v.  Brace,  4  Paige,  309;  Dun- 
levy  V.  Tallmadge,  32  N.  Y.  457;  Bassett  v. 
Orr,  7  Biss.  296,  Fed.  Cos.  No.  1,005;  Durand 
V.  Gray,  129  111.  9,  21  N.  B.  610;  2  Van  Santv. 
Bq.  Prac.  (2d  Ed.)  130;  2  Barb.  Cb.  PracT.  (2d 
Ed.)  150,  note  6,  and  cases  cited.  In  tbe  in- 
stant case  the  debtor  is  a  foreign  corporation. 
It  has  a  place  of  business,  and  a  residence 
for  business  purposes,  in  Douglas  county, 
within  this  statfc  It  has,  in  that  county,  a 
large  amount  of  property,  both  real  and  per- 
sonal. It  does  not  appear  tbat  It  has  a  place 
of  business  or  property  In  any  other  o(  the 
counties  o(  this  state.  The  plaintiff  was  not 
Ignorant  o(  this  situation.  It  docketed  its 
Judgment  promptly  in  Douglas  count;',  so 
that  it  became  a  Hen  on  its  debtor's  real 
property  in  that  county.  But  for  some  rea- 
son which  does  not  appear,  it  Issued  tbe  exe- 
cution on  Its  Judgment  to  Milwaukee  county, 
where,  so  far  as  appeal's.  It  bad  no  reason  to 
expect  to  find  property  of  Its  debtor  whereon 
to  levy,  and  bad  It  returned  on  the  same 
day  of  Its  Issue.  This  Is  not  afllrmatlve  evi- 
dence of  an  attempt  In  good  faith  to  coll<»ct 
its  Judgment  on  execution.  Tbe  debtor  bad 
a  large  amount  of  property  In  Douglas  coun- 
ty, which  was  subject  to  the  lien  of  the  Judg- 
ment and  the  levy  of  an  execution  upon  it. 
True,  tbe  property  was  subject  to  prior  levies. 
But  tbe  plaintiff  alleges  tbat  some  of  those 
were  fraudulent  and  void  as  against  its  Judg- 
ment. It  does  not  appear  what  wos  the  prob- 
able amount  and  value  ot  tbe  debtor's  prop- 
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erty,  nor  whether  It  would  probably  be  suffl- 
cieut  to  pay  the  valid  levies  upon  It  with  the 
plaintiff's  Judgment.  So  it  cannot  be  known 
whether  a  levy  would  have  produced  satis- 
faction of  the  plaintiff's  judgment.  On  this 
showing  the  court  cannot  be  satisfied  that 
the  plaintiff  has  bo  adequate  remedy  at  law, 
for  it  has  not  In  good  faith  tried  to  enforce 
its  remedy  at  law.  So  a  case  for  the  inter- 
ference of  a  court  of  equity  by  creditors'  bill 
Is  not  made  by  the  complaint. 

Nor  does  the  complaint  state  a  cause  of  ac- 
tion for  equitable  intervention  in  aid  of  its 
Judgment  lien  upon  Its  debtor's  real  proper- 
ty, or  in  aid  of  the  enforcement  of  Its  Judg- 
ment by  execution  against  Its  personal  prop- 
erty. It  has  the  Uen  of  Its  Judgment  upon 
the  real  property,  but  it  states  no  reason  why 
the  lien  ol^its  Judgment  should  be  preferred. 
In  equity,  to  the  prior  liens  upon  It,  and  li 
asks  no  such  relief,  and  It  has  no  lien  upon 
the  personal  property  to  be  either  perfected 
or  aided.  Galloway  v.  Hamilton,  68  Wis. 
001,  32  N.  W.  636;  Ahlbauser  v.  Doud,  supra; 
Gilbert  V.  Stockman,  81  Wis.  602,  51  N.  W. 
1076,  and  62  N.  W.  1045;  Rozek  ▼.  Redzinskl, 
87  Wis.  525,  58  N.  W.  262.  The  complaint 
states  no  cause  of  action  calling  tar  the  In- 
tervention of  a  court  of  equity  tot  that,  pur- 
pose. 

So  the  complaint  Is  found  to  state  no  case 
for  a  common-law  creditors'  action,  nor  for 
equitable  Interference  in  aid  of  its  Hen  upon 
its  debtor's  property;  nor  does  it  state  a 
cause  of  action  under  the  statute  which  pro- 
vides for  "proceedings  against  Insolvent  cor^ 
pnratlons."  Rev.  St  8f  3216-3228.  Wblle 
those  sections  give  a  remedy  seemingly 
equivalent  to  that  desired  by  the  plaintiff, 
the  case  is  not  within  the  statute,  because, 
by  the  terms  of  the  statute  itself,  the  reme- 
dy which  it  provides  is  limited  to  the  case  of 
"corporations  Incorporated  under  the  laws  of 
this  state,"  while  the  debtor  Is  a  foreign  cor- 
poration. Perhaps  equivalent  relief  could 
be  given  In  a  common-law  creditors'  action 
against  a  foreign  c<Hi>oration.  The  authori- 
ties are  at  variance  on  that  question.  Many 
able  courts  are  ranged  upon  either  side  of  It. 
It  Is  not  clear  upon  which  side  is  the  weight 
of  authority.  But  Its  decision  Is  not  neces- 
sary to  the  decision  of  this  case.  For,  as 
already  seen,  no  case  is  made  by  the  com- 
plaint for  a  common-law  creditors'  action. 
The  demurrer  to  the  complaint  should  have 
been  sustained,  and  leave  should  have  been 
given  to  the  Central  Trust  Company  to  serve 
process  upon  the  receiver.  Both  orders  of 
the  superior  court  of  Milwaukee  county  ap- 
pealed from  are  reversed,  and  the  cause  re- 
mauded,  with  directions  to  grant  an  order 
sustaining  the  demurrer  and  for  leave  to  the 
appellant  to  bring  suit  to  foreclose  Its  mort- 
gages, and  for  further  proceedings  according 
to  law. 

PINMEY,  J.,  took  no  part 


FREIBERG  et  al.  v.  SINGER  et  al. 

(Supreme  Court  of  Wisconsin.     Jnne  20,  18(Ki.> 

COKSTITDTIONAL  LiW— CURATrVB    ACTS  —  VESTED 

Rioars. 

1.  The  prorisioo  of  Laws  1883.  c  276.  vaU- 
dating  all  assignees'  bonds  pTevionsly  filed  by  tlie 
court  commissioners,  was  within  uie  power  of 
the  leKislature.-^ohnson  v.  Hill  (Wis.)  62  N.  W. 
930,  followed. 

2.  The  fact  tliat  between  the  filing  of  tiie 
bond  and  the  passage  of  the  act  coring  defects 
therein  garnishee  process  was  served  on  the  as- 
signee gave  the  garnishee  plaintiff  no  ri^t« 
which  the  legislature  could  not  al>cogat& 

Appeal  from  circuit  court,  Milwaukee, 
county;  D.  H.  Johnson,  Judge. 

Action  by  Julius  Freiberg  and  others 
against  Bemhard  Singer,  garnishee.  From  a 
Judgment  for  .  plaintiff,  defendant  appeals. 
Reversed. 

The  plaintiffs  brought  a  garnishee  action 
against  the  defendant  Singer,  as  creditors  of 
Schwartz  &  Pohlman.  The  latter,  on  the  12th 
of  October,  1892,  liad  executed  to  Singer,  In 
due  form  of  law,  a  voluntary  assignment  for 
the  benefit  of  their  creditors.  Plaintiffs  pro- 
duced in  evidence  a  Judgment  In  their  favor 
against  Schwartz  &  Pohlman,  rendered  De- 
cember 13,  1882,  for  $2,016.89,  and  also  the 
assignment  to  the  defendant  Singrer  for  the 
benefit  of  their  creditors.  It  appeared  that 
the  property  which  passed  by  the  assigniiient 
was  of  sufficient  value  to  pay  and  satisfy 
the  plaintiffs'  Judgment,  and  that  the  bond 
of  the  defendant  as  assignee  of  Schwartz  & 
Pohlman  was  not  approved,  at  the  time  the 
assignment  was  executed  and  filed  with  the 
clerk  of  the  circuit  court,  by  the  court  com- 
missioner taking  the  same;  and  the  ques- 
tion was  whether  the  bond  was  validated  so 
as  to  make  the  assignment  operative  from  Its 
date,  by  chapter  276,  Laws  1893.  The  su- 
perior court '  held  the  assignment  void,  be- 
cause the  bond  of  the  assignee  had  not  been 
approved  before  he  was  summoned  as  gar- 
nishee of  Schwartz  &  Pohlman,  and  gave 
Judgment  against  him  for  $2,156.12,  damages 
and  costs,  from  which  he  appealed. 

Fleblng  &  KllUled,  for  appellant  Syl- 
vester &  Schelber,  for  respondents. 

PINNEY,  J.  (after  stating  the  facts).  This 
action  was  not  tried  until  after  chapter  276. 
Laws  1893,  went  into  effect  This  act  pro- 
vided that  the  taking  and  filing  of  the  bond 
of  an  assignee  by  a  court  commissioner 
should  be  deemed  to  be  a  sufficient  approval 
thereof,  and  that  "all  bonds  heretofore  taken 
and  filed,  as  aforesaid,  by  said  court  commis- 
sioners, are  hereby  declared  to  be  sufficient- 
ly approved,  and  valid."  The  case  of  John- 
son V.  Hill  (Wis.)  62  N.  W.  930.  is  decisive 
of  this  case.  It  was  there,  held  that  as  the 
indorsement  of  app^val  by  the  conrt  com- 
missioner was  only  required  by  reason  of 
the  statute,  the  legislature  had  the  power  to 
core  the  defect  In  aoestloa  by  a  aubaeqaent 
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enactment  Tbe  cnrattre  effect  of  tbe  en- 
actment relates  back  to  the  time  tbe  bond 
was  delivered  and  filed  with  the  assignment 
In  the  office  of  the  clerk  of  the  circuit  court, 
and  perfected  the  rights  of  tbe  defendant  as 
assignee  of  Schwartz  &  Poblman  to  the  prop- 
erty and  estate  assigned  as  of  that  date. 
Tbe  act  Is  In  express  terms  retrospective, 
and  there  Is  no  reason  why  It  should  not  oper- 
ate In  the  manner  stated.  The  plalntiCTs  had 
not  acquired  by  the  service  of  the  garnishee 
process  any  right  to  the  remedy  they  had  in- 
voked wblcb  could  not  be  taken  away  from 
them  by  the  act  in  question.  The  ronedy 
was  given  by  statute,  and  until  the  proceed- 
ing had  passed  into  Judgment,  the  legislature 
might  change  it,  or  take  away  the  right  of 
action  altogether.  Dillon  v.  Llnder,  30  Wis. 
344;  Farrell  v.  Drees,  41  Wis.  186;  Rood  v. 
Hallway  Oo.,  43  Wis.,  146,  150.  The  point 
tiiat  tbe  operation  of  the  act  is  limited  to  the 
time  wlien,  by  the  second  section,  it  was  pro- 
vided it  shonid  take  eftect,  and  l>e  in  force, 
namely,  from  and  after  Its  i)assage  and  publi- 
<-ation,  is  untenable,  and  contrary  to  the  ex- 
press terms  of  the  act,  by  which  It  was  given 
•a  retrospective  operation,  extending  to  "all 
bonds  heretofore  taken  and  filed  as  afore- 
said," which  bad  not  been  approved.  It  fol- 
lows that  the  Judgment  of  the  superior  court, 
charging  the  garnishee  on  the  ground  tliat 
tlie  assignment  was  void  by  reason  of  tbe 
failure  of  the  court  commissioner  to  approve 
the  bond  of  the  defendant  the  assignee  be- 
fore he  was  served  with  the  garnishee  sum- 
mons, is  erroneous,  and  must  be  reversed. 
ITie  Judgment  of  the  superior  court  is  revers- 
ed, and  tbe  cause  remanded,  with  directions 
to  render  Judgment  in  favor  of  the  garnishee 
defendant 


STARKB  V.  WOLF. 
(Supreme  Court  of  Wisconsin.     Jane  20,  1895.) 

KraL-EsTATB  BrOKKK  —  AaBSEMENT  FOR  COMMIS- 
SIONS— Mbkobr — Conduct  of  Tkial  —Taking 

DOCUHEKTB  to  JuRT   RooM. 

1.  A  parol  agreement  to  pay  a  commiggion 
for  the  gale  of  property  at  a  certain  price,  siving 
the  agent  the  nght  to  become  one  of  the  purchas- 
ers, is  not  merged  in  a  gubseqiient  written  aKree- 
ment  giving  the  agent  an  optimi  on  the  property 
at  such  price. 

2.  A  refusal  to  allow  the  Jury  to  take  to  their 
room  written  iDStrumects  offered  in  eTidenc(>  ig 
not  ground  for  reversal,  in  the  absence  of  any 
abuse  of  discretion. 

Appeal  from  circuit  court,  Racine  county; 
Frank  M.  Fish,  Judge. 

Action  by  Frederick  C.  Starke  against  Wil- 
liam H.  Wolf  for  broker's  commissions. 
Judgment  was  rendered  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  with  option  to 
plaintiff  to  remit  part  of  Judgment. 

The  complaint  alleges.  In  effect,  that  In 
September  or  October,  1891,  the  defendant 
It-presented  to  the  plaintiff  that  he  was  the 
owner  of  at  least  seven-eighths  of  all  tbe  stock 


and  property  of  the  Wolf  &  Davidson  Dry- 
Dock  Company  of  Milwaukee,  and  had  con- 
trol and  managment  of  tbe  other  one-eighth 
Interest,  and  could  and  wonld  control  the 
sale  of  the  entire  property;  that  he  was  very 
anxious  to  sell  out  all  the  property  and  in- 
terest he  had  In  and  to  said  company;  that 
if  tbe  plaintiff  would  procure  a  purchaser  or 
purchasers  for  all  the  real  estate  and  per- 
sonal property  of  the  company,  with  the  ex- 
ception of  one  vessel  named,  at  a  price  not 
less  than  $237,500  for  tbe  whole,  the  defend- 
ant would  pay  to  the  plaintiff  upon  the  com- 
pletion of  such  sale,  for  bis  commission  and 
services  therefor,  $2,500;  that  It  was  under- 
stood and  agreed  by  and  between  them  that, 
in  order  to  effect  such  sale,  it  would  be  nec- 
essary to  interest  a  good  many  persons  In 
making  such  purchase,  and  that  It  was  fur- 
ther agreed  that  the  said  plaintiff  should  have 
such  an  interest  in  tbe  property  himself  as 
be  would  be  able  to  pay  for;  tbat  It  was 
finally  understood  and  agreed  that  the  plain- 
tiff should  undertake  to  find  persona  who 
would  Join  the  plaintiff  in  the  purcliase  of 
said  property,  and  that  if  the  plabitiff  suc- 
ceeded in  getting  enough  persons  who  would 
Join  him  in  the  purchase  of  said  property  for 
the  sum  named,  the  defendant  would,  upon 
the  completion  of  such  sale,  pay  to  the  plain- 
for  his  services  in  effecting  the  same  the  sum 
of  $2,500;  that  to  effect  such  sale  the  said 
defendant  executed  and  delivered  to  the  plain- 
tiff a  contract  In  writing,  dated  October  29, 
1801,  whereby  the  plaintiff  agreed  to  pay  or 
cause  to  be  paid  to  the  said  Wolf  &  Davidson 
Dry-Dock  Ckimpany,  its  successors  or  assigns, 
the  sum  of  $237,500  for  said  property,  at  the 
times  and  in  the  manner  therein  mentioned; 
tbat  in  pursuance  of  said  negotiations  and 
agreement  the  plaintiff  undertook  to  find  and 
did  find  persons  who  Joined  him  in  the  pur- 
cliase of  said  property,  and  upon  the  terms 
and  conditions  mentioned  In  said  contract; 
that  the  plaintiff  and  other  persons  whom  be 
did  procure  did  purchase  said  property  upon 
the  terms  set  forth  In  said  contract  and  paid 
to  the  dry-dock  company  the  sum  of  $237,500 
by  direction  of  the  defendant  within  tbe  time 
mentioned  in  said  contract  and  tbe  said 
premises  were  thereupon  conveyed  and  trans- 
ferred to  the  plaintiff  accordingly;  that  upon 
tbe  full  completion  of  said  sale  tbe  plaintiff 
demanded  of  the  defendant  the  payment  of 
said  sum  of  $2,500,  but  tbe  defendant  refused 
to  pay  the  same,  and  denied  his  liability 
therefor.  The  complaint  also  alleges  another 
cause  of  action  for  $200  commission  on  the 
sale  of  the  steamer  Helena  for  the  sum  of 
$10,000.  The  answer  of  the  defendant  was  a 
general  denial.  At  the  close  of  the  trial  the 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiff, and  assessed  Ills  damages  at  $2,93.5. 
From  tlie  Judgment  entered  thereon  the  de- 
fendant brings  this  appeal. 

Dalberg  &  Becher,   for  appellant    Austin 
&  Fehr,  for  respondent. 
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CASSODAY,  J.  (after  stating  tUe  facts).  It 
is  conceded  that  the  verdict  is  against  the 
plaintiff  so  far  83  bis  claim  for  $200  com- 
mission on  the  sale  of  the  schooner  Helena 
i.s  concerned,  and  hence  that  branch  of  the 
case  requires  no  further  consideration.  Most 
of  the  errors  assigned  are  based  upon  the 
tbeoi7  ttiat  the  agreement  of  the  defendant  to 
ray  the  plaintiff  a  commission  of  $2,500  for 
obtalnhig  a  purchaser  or  purchasers  or  form- 
ing a  syndicate  to  purchase  and  the  purchas- 
ing of  the  dry-docl£  property  belonging  to  the 
Wolf  &  Davidson  Diy-Dock  Company,  of 
which  the  defendant  was  at  the  time  a  very 
lorge  stockholder,  and  the  president  and  man- 
aging officer,  was  merged  in  and  superseded 
by  the  written  agreement  entered  into  by  the 
plaintiff  and  the  dry-dock  company,  October 
29, 1S91,  wherein  the  plaintiff  In  terms  agreed 
"to  pay  or  cause  to  be  paid"  to  that  company, 
Its  successors  or  assigns,  $237,500,  at  the 
times  and  in  the  manner  therein  mentioned, 
for  the  dry-dock  property.  The  contract  of 
October  20,  1891,  contained  a  clause  to  the 
effect  tliat  the  plaintiff  was  to  hold  the  prem- 
ises from  the  date  theT«of  as  the  tenant  at 
sufferance  of  the  company,  subject  to  be  re- 
moved as  tenant  at  will  holding  over  in  case 
of  any  default.  By  deed  executed  December 
14,  1891,  the  dry-dock  company  conveyed  that 
l>roporty  to  the  plaintiff,  and  that  deed  was 
recorded  December  28,  1891.  By  deed  exe- 
cuted and  recorded  December  29,  1891,  the 
plaintiff  conv^ed  the  same  property  to  the 
Milwaukee  Dry-Dock  Company,  which  had 
been  created  and  organized  under  the  laws 
of  this  gtate,  through  the  agency  of  the  plain- 
tiff, between  October  29,  1891,  and  December 
29,  1891,  and  that  company,  or  the  inoor- 
porators  thereof,  furnished  the  money  with 
which  the  several  payments  mentioned  In  the 
contract  of  October  29,  3891,  were  made  ac- 
cording to  that  contract  Neither  the  con- 
tract of  October  29,  1891,  nor  any  subsequeut 
paper  contains  any  mention  or  reference  lo 
any  commission  or  pay  for  any  service  per- 
formed or  rendered  by  the  plaintiff  in  effect- 
ing such  sale.  The  Important  question  pre- 
sented is  whether  all  evidence  of  the  nego- 
tiations in  respect  to  such  sale  and  the  prom- 
ise of  the  defendant  to  pay  $2,500  for  procur- 
ing a  purchaser  of  the  property  prior  to  the 
written  contract  of  October  29,  1891,  should 
have  been  excluded  by  the  trial  court.  The 
facts' in  the  record  bring  the  case  squarely 
within  the  principles  of  law  stated  in  the 
opinion  of  Mr.  Justice  Winslow  In  Riemer  v. 
Rice,  88  Wis.  IC,  09  N.  W.  450.  The  con- 
clusion there  reached,  as  stated  in  the  sylla- 
bus. Is  that  "a  written  option  to  purchase 
laud  does  not  necessarily  supersede  a  prtcw 
oral  contract  of  agency  between  the  same 
parties  for  the  sale  of  the  same  land  on  com- 
mission, whether  the  option  be  regarded  as 
one  Independent  contract  or  merely  as  a  writ- 
ing to  be  used  by  the  agent  to  show  his  au- 
thority to  make  a  sale;  and  in  either  case  the 
contract  of  agency  may  be  shown  by  parol." 


Tliat  conclusion  was  only  reached  after  rery 
careful  consideration,  and  we  have  no  dispo- 
sition to  renew  the  discussion.  It  follows  that 
the  numerous  objections  to  the  admlSBion  of 
such  evidence  were  {Kvperly  overruled,  and 
the  numerous  requests  to  Instruct  the  jniy. 
to  the  effect  that  the  law  applicable  -was  dlf- 
ferwit  than  thus  held,  were  properly  refnsed. 
The  defendant  knew  that  the  plaintiff  wa? 
unable  personally  to  buy  the  property,  and 
that  he  Intended  trf  associate  others  with  hiin 
In  some  way  in  order  to  make  the  purchase. 
The  plaintiff  had  no  discretion  as  to  price, 
and  we  do  not  think  there  is  any  warrant  for 
claiming  that  he  occupied  inconsistent  poa- 
ttons.  There  was  no  error  In  refusing  to  al- 
low the  defendaat  to  cross-examine  the  plain- 
tiff In  regard  to  an  option  which  expired  Sep- 
tember 30,  1891.  We  perceive  no  error  In  ex- 
cluding evidence  as  to  who  were  stockboldens 
of  the  Milwaukee  Dry-Dock  Company.  The 
charge  of  the  trial  court  appears  to  fully  and 
fairly  state  the  law  applicable  to  the  case. 
and  we  find  in  It  no  reverrible  error.  There 
was  no  error  in  refusing  the  defendant's  re- 
quest to  allow  the  Jury  to  take  to  thdr  room 
the  several  contracts,  deeds,  and  bill  of  sale 
offoi-ed  In  evidence  by  the  defendant,  ibe 
trial  court  must  necessarily  have  a  very  broad 
discretion  In  such  matters,  and  in  the  ruling 
made  we  find  no  abuse  of  it.  The  court 
charged  the  Jury  to  the  effect  that.  If  they 
found  from  the  evidence  and  the  law  eiven 
them  in  charge  that  the  plaintiff  was  entitled 
to  the  commission  of  $2,500,  then  they  w«e 
at  liberty  to  aUow  him  interest  tbMvon  from 
October  29,  1891.  In  computing  such  Inter- 
est It  is  conceded  that  the  Jury,  by  some  1b- 
advertence,  made  the  amount  $62.94  too  large, 
and  the  plaintiff  now  offers  to  remit  tint 
amount  But,  under  the  well-established 
practice  and  rule  of  this  court,  the  Judgment 
Is  reversed,  and  the  cause  is  remanded  for  a 
new  trial,  subject,  however,  to  an  option  on 
the  plaintiff's  part  to  remit  such  excess,  and 
take  Judgment  for  the  balance.    Rule  32. 


BUETHNER  v.  ELLINGER. 

(Supreme  Court  of  Wisconsin.    June  20,  1893.) 
Malicious  Pbossoutiok— Wbbn  Actjo.t  Libs. 

1.  An  acticm  for  malicious  prosecation  wiB 
lie  for  maliciously  and  witbont  probable  cause 
procuring  a  criminal  warrant  to  be  issued  on  a 
complaint  under  Laws  U.  S.  1885,  c.  164.  provid- 
ing for  the  recovery  of  a  penalty  for  asaistiuK  the 
immigration  of  aliens  under  contract  to  perform 
labor,  even  though  the  statute  is  not  criminal. 

2.  An  action  for  malidoaa  prosecutiDn  mar 
be  maintained  if  the  proceedings  are  malicioas 
and  without  probable  .cause,  even  though  the 
complaint  fails  to  state  a  cnminal  offaase,  and 
the  wairant  is  void. 

Appeal  from  circuit  court,  Racine  county: 
Frank  M.  Fish,  Judge. 

Action  by  Edward  W.  Buethner  against  Al- 
bert Elllnger  for  malicious  prosecution. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   AflJrmed. 
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Mallclom  prosecntion.  The  complaint  al- 
leges that  the  defendant,  Albert  Elllnger, 
"willfully  and  maliciously  contriving  and  in- 
tending to  wrong  eald  plaintiff,  and  to  In- 
jure him  in  his  good  name,  fame,  and  repu- 
tation, and  to  put  him  to  trouble,  expense, 
and  loss,  maliciously  and  without  any  prob- 
able cause  whatsoever,"  caused  and  procured 
a  complaint  to  be  made  before  the  Honora- 
ble Francis  Bloodgood,  United  States  court 
commissioner  at  Milwaukee,  "in  due  form 
charging  said  defendant  with  a  criminal  of- 
fense, to  wit,  the  offense  of  unlawfully  and 
knowingly  assisting  and  encouraging  the  im- 
migration of  certain  aliens  Into  the  United 
States,  under  contract  to  perform  labor  In 
the  state  of  Wisconsin,  in  the  United  States, 
In  violation  of  chapter  164  of  the  Laws  of 
the  United^  States  for  the  year  A.  D.  1885," 
entitled,  etc.  It  further  alleges,  in  sub- 
stance, that  upon  the  complaint  so  made  the 
defendant  maliciously  and  without  any  prob- 
able cause  whatsoever,  procured  a  warrant 
to  be  Issued  against  said  plaintiff  for  said  of- 
fense, commanding  him  to  be  arrested  and 
brought  before  such  commissioner,  and  caus- 
ed such  warrant  to  be  delivered  to  a  deputy 
marshal  of  the  United  States  for  service,  and 
caused  plaintiff  to  be  arrested  thereon,  all  of 
which  acts  are  alleged  to  have  been  done 
niallclonsly  and  without  probable  cause.  It 
alleges,  In  addition,  that  defendant  employed 
detectives  to  hunt  up  evidence  against  plain- 
tiff to  be  used  ui)on  the  hearing  of  said  com- 
plaint, and  paid  the  expenses  of  witnesses  to 
attend  the  said  hearing,  api>eared  himself  be- 
fore the  commissioner  upon  the  examination 
or  trial  of  the  plaintiff,  and  sat  beside  the 
prosecuting  attorney,  advising,  prompting, 
and  assisting  In  the  prosecution  and  other- 
wise tool!  an  active  part  In  such  prosecution, 
and  that  these  acts  likewise  were  done  ma- 
HclouBly  and  without  probable  cause.  It  Is 
also  alleged  that,  at  the  close  of  such  exami- 
nation or  trial,  the  commissioner  adjudged 
that  there  was  no  probable  cause  for  such 
complaint,  and  thereupon  dismissed  the  com- 
plaint and  discharged  the  plaintiff.  A  gen- 
eral demurrer  to  the  complaint  was  stricken 
ont  as  frivolous,  and  the  defendant  appealed. 

Dodge  &  Kearney,  for  appellant.  Cooper 
&  Nelson  and  .T.  B.  Simmons,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts).  It  Is 
argued  In  support  of  the  demurrer  that  under 
chapter  164  of  the  Laws  of  the  United  States, 
It  Is  not  a  criminal  offense  to  encourage  or  as- 
sist the  immigration  of  aliens  into  the  United 
States  under  contract  to  perform  labor  therein, 
as  that  act  simply  provides  for  the  recovery  of 
a  penalty  for  Its  violation.  Prom  this  prem- 
ise It  is  argued  that  the  complaint  which  the 
defendant  procured  to  be  made  did  not 
charge  the  commission  of  any  criminal  of- 
fense, and  that  the  United  States  court  com- 
missioner erred  In  Issuing  a  criminal  war- 


rant upon  that  complaint,  and  that  no  crimi- 
nal prosecution  was  In  fact  commenced. 
Granting  that  the  complaint  charged  the 
commission  of  no  criminal  offense,  still  a 
criminal  warrant  was  Issued  upon  it  by  the 
procurement  of  the  defendant,  and  It  Is  set- 
tled In  this  state  that  an  action  for  malicious 
prosecution  may  be  maintained  If  the  pro- 
ceedings are  malicious  and  unfounded  and 
without  probable  cause,  even  though  the 
complaint  falls  to  state  a  criminal  offense, 
and  the  warrant  Is  void.  It  Is  no  defense  to 
show  that  the  complaint  was  Insufficient  In 
law  to  authorize  a  criminal  prosecution. 
Lueck  V.  Helsler,  87  Wis.  044,  58  N.  W.  1101. 
This  Is  the  only  {Mint  made  which  deserves 
attention.     Order  affirmed. 


WEBER  et  al.  t.  WEBER. 

(Supreme  Court  of  Wiaconsln.     June  20,  1895.) 

Fraddulsst  Jddomknt — Attack  bt  CBxnrroBS — 

Rkcbivehs. 

1.  A  receiver  appointed  in  a  suit  by  part- 
ners of  an  insolvent  firm  gigainst  their  copartnen 
for  a  dissolution  stands  in  -the  place  of  the  firm, 
and  cannot  question  judgments  confessed  by  the 
firm  for  the  purpose  of  giving  a  fraudulent  prefer- 
ence. 

2.  A  creditor  who  has  no  lien,  and  who  has 
not  reduced  his  claim  to  Judgment,  cannot  attacic 
Judgments  against  his  debtor  as  fraudulent  and 
coilnsive. 

3.  The  portion  of  an  order  appointing  •  re- 
ceiver in  a  suit  by  a  partner  for  dissolution  of 
the  firm  which  restrains  creditors  of  the  firm 
from  commencing  any  action  against  the  part- 
ners is  a  nullity,  and  therefore  fumisbee  no  rea- 
son why  a  creditor  shall  be  permitted  without 
first  obtaining  a  judgment  to  sue  to  set  aside,  as 
fraudulent,  judgments  against  the  firm. 

Appeal  from  superior  court,  Milwaukee 
county;  R.  N.  Austin,  Judge. 

Action  by  Gershom  Weber  and  David  Web- 
er against  A.  M.  Weber  for  dissolution  of  a 
partnership.  Prom  certain  orders  therein  as 
to  disposition  of  money  obtained  on  execu- 
tion sales  under  Judgments  against  the  firm, 
the  sheriff  who  made  the  sales  and  the  attor- 
neys of  the  Judgment  creditors  appeal.  Re- 
versed. 

It  appears  from  the  record:  That  from 
January  27,  1893,  to  September  5,  1894,  the 
plaintiffs,  Gershom  and  David  Weber,  and 
the  defendant,  A.  M.  Weber,  were  copartners, 
and  extensively  engaged  In  carrying  on  a 
general  merchandise  business  at  Milwaukee 
and  Oshkosh,  under  the  firm  name  of  Weber 
Bros,  and  Weber  Dry-Goods  Company.  That 
September  5,  1894,  the  said  &rm  confessed 
five  several  Judgments,  In  the  aggregate 
amouut  of  $03,595.93.  That  said  several  Judg- 
ments were  so  confessed,  entered,  and  dock- 
eted at  very  nearly  the  same  time,  and  all 
within  a  period  of  10  minutes,  as  follows: 
$8,245.80,  In  favor  of  Imbush,  upon  a  note 
dated  May  23,  1894;  $31,556.37,  In  favor  of  H. 
B.  Claflln  Comjiany,  upon  a  note  dated  June 
21,  1894;  $15,189.55,  In  favor  of  Hammel,  up- 
on a  note  dated  July  31,  1894;  $20,207.00,  In 
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fayor  of  Karger,  on  a  note  dated  July  31, 
1804;  $18,397.05,  In  favor  of  Wright,  on  a 
note  dated  September  4,  1894.  That,  Imme- 
diately upon  the  docketing  of  said  sevei-al 
Judgments,  executions  were  issued  tliereon, 
nnd  each  was  levied  upon  the  goods  of  said 
firm  very  nearly  at  the  same  time,  and  within 
a  period  of  5  minutes.  That  said  several 
judgments  were  all  so  entered  and  docketed, 
and  said  executions  were  all  so  issued  and 
levied,  between  12  o'clock  noon  and  10  min- 
utes thereafter.  That  thereupon  the  plain- 
tiffs, Gershom  and  David  Weber,  commenced 
this  action  against  the  defendant,  A.  M.  Web- 
er, for  a  dissolution  of  said  firm  and  the  ap- 
pointment of  a  receiver,  with  the  usual  pow- 
ers and  duties,  by  reason  of  said  levies  and 
the  inauility  of  said  firm  to  pay  their  debts. 
That  the  summons  and  complaint  therefor 
were  immediately  served,  and  the  defendant 
immediately  answered,  and  admitted  all  the 
allegations  of  the  complaint,  and  ccmsented 
therein  to  the  Judgment  prayed  in  the  com- 
plaint, and  therein  waived  notice  of  appli- 
cation for  the  appointment  of  a  receiver. 
That  thereupon  the  superior  court  ordered 
and  adjudged,  in  effect,  that  said  copartner- 
ship be  dissolved,  and  the  assets  and  prop- 
erty thereof  sequestered,  and  a  receiver  be 
appointed,  with  the  usual  powera  and  duties 
and  upon  the  usual  conditions;  and  said  or- 
der appointing  said  receiver  contained,  among 
other  things,  the  following  clause,  to  wit:  "It 
is  further  ordered  and  adjudged  that  all  per- 
Bous  having  claims  or  demands  against  the 
said  copartnership  be,  and  they  hereby  are, 
restrained  from  commencing  any  action 
against  the  said  copartnership."  That  there- 
upon the  receiver  immediately  filed  hla  bond 
and  qualified  as  such  receiver  before  1  o'clock 
of  September  5,  18'J4.  That,  soon  after,  cer- 
tain parties  commenced  actions  of  replevin 
for  certain  of  the  goods  so  levied  upon.  That 
September  24,  1894,  the  firm  of  Steams  & 
Spingam,  of  New  York,  upon  their  verified 
petition,  alleging  In  effect  that  they  were 
creditors  at  large  of  Weber  Bros,  for  a  large 
amount,  that  each  and  all  of  said  several 
judgments  (except  that  of  H.  B.  Clafiin  Com- 
pany's) were  witiiout  consideration,  and  ofy- 
tniued  by  collusion  and  conspiracy,  and  to 
give  a  fraudulent  and  unlawful  preference, 
obtained  an  order  to  show  cause  why  they 
should  not  be  permitted  to  intervene  lu  said 
proceedings  and  in  said  several  actions  in 
which  Judgments  had  so  been  confessed,  and 
become  parties  thereto.  That  upon  the  hear- 
ing of  that  application,  and  September  25, 
1S94,  it  was  by  the  said  court  ordered:  First. 
That  the  petitioners  above  named  have  leave 
to  intervene  in  the  above-entitled  action,  and 
also  in  each  of  the  actions  specified  in  said 
petition  wherein  judgments  have  been  enter- 
ed as  therein  alleged,  and  to  file  in  each 
of  the  last-described  actions  a  petition  con- 
taining the  allegations  upon  which  said  peti- 
tioners assail  said  judgments;  that  such  pe- 


tition may  be  therein  filed  within  20  days 
from  date,  and  that  20  days  after  such  filing 
shall  be  allowed  to  each  judgment  creditor 
to  answer  thereto;  said  petition  to  be  served 
on  Messrs.  Turner,  Bloodgood  &  Kemper,  at- 
torneys for  said  Judgment  creditors,  and  the 
answers  to  be  served  on  B.  M.  Goldberg,  at- 
torney for  said  petitioners,  and  the  issues 
thereby  formed  to  stand  for  trial     Second. 
'•It  Is  hereby  further  ordered  that  the  sheriff 
of  Milwaukee  county  require  each  and  every 
bid  accepted  by  him  on  the  sale  of  the  stock 
of  Weber  Brothers  to  be  paid  In  cash,  and 
that  he  shall  pay  the  amount  for  which  such 
stock  shall  be  sold  to  the  clerk  of  the  above- 
named  court  to  abide  the  result  of  the  trial 
of  the  issues  above  described."     That,  upon 
due  application  made,  that  order  was  modi- 
fled  by  an  order  made  September  29,  1894, 
which,  among  other  things,  contained  a  re- 
cital and  order  as  follows:    "Whereas,  the 
court  is  of  the  opinion  that  $7,000  deposited 
in    court    will    protect  the   said    Steams    & 
Spingam  upon  said  claim,  and  the  Judgment 
creditors  having  applied  to  have  said  order 
of  September  25th  modified,  it  is  ordered  that 
said  order  of  September  25th  be  modified  bo 
as  to  require  the  said  sheriff  to  pay  \nvn 
court,  out  of  the  proceeds  of  said  sale,  the 
sum  of  $7,000,  the  excess  over  said  sum  of 
$7,000  to  be  applied  by  the  said  sheriff  pursu- 
ant to  the  requirements  of  the  vrrlts  In  his 
hands;   any  surplus  realized  upon  said  sale 
over  the  amount  due  upon  Said  executions  to 
be  turned  over  by  said  sheriff  to  the  receiver 
heretofore  appointed  herein."    That  Septem- 
ber 29,  1894,  the  sheriff,  by  virtue  of   said 
several  execution  levies,  sold  the  g04xls  so 
levied  upon   for  $67,550.     That  out  of   ttaf 
same  he  retained  $3,000  for  his  fees  and  ex- 
penses thereon.     That  Steams  &  Spingam 
thereupon  moved  the  court  that  the  balance 
of  said  sum,  to  wit,  $04,550,  should  be  paid 
Into  court,  in  conformity  to  the  order  of  Sep- 
tember 25,  1894.    That,  upon  the  hearing  of 
tliat  application,  It  was  by  the  court,  October 
11,  1894,  ordered,  in  effect:  That  said  motion 
be,  and    the   same    was    thereby,  granteti 
That  said  sheviff  be,  and   he  thereby    was. 
commanded  and  directed  to  forthwith  pay  in- 
to court  the  sum  of  $7,000  in  his  hands.     That 
said  sheriff  and  Turner,  Bloodgood  &  Kemp- 
er and  Imbush  be,  and  thereby  were,  com- 
manded and  directed  forthwith  to  pay  ami 
deposit  with  the  clerk  of  said  court  the  sum 
of  $8,280.25,  so  as   aforesaid  applied    upon 
the  execution  in  favor  of  said  Imbush.     That 
said  sheriff,  said  H.  B.  Clafiin  Company,  and 
Turner,  Bloodgood  &  Kemper,  Its  attornevK 
were  thereby  commanded  and  directed  forth- 
with to  pay  and  deposit  with  the  clerk  the 
sum  of  $31,687.92,  so  as  aforesaid  applied  on 
the  execution  in  its  favor.     That  said  sheriff, 
said    Hammel,   and    Turner,    Bloodgood    & 
Kemper,  his  attorneys,  be,  and  they  thereby 
were,  commanded  and  directed  to  fcHthwli): 
pay  and  deposit  with  the  clerk  of  said  court 
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(15,228.06,  the  amount  applied  upon  the  exe- 
cution In  favor  of  said  Hammel  as  aforesaid. 
Tbat  said  sheriff,  said  Karger,  and  Turner, 
Bloodgood  &  Kemper,  his  attorneys,  be,  and 
they  were  thereby,  commanded  and  directed 
forthwith  to  pay  and  deposit  with  the  derlt 
of  said  court  |2,358.78,  the  amount  so  as 
aforesaid  applied  on  the  execution  In  favor  of 
said  Karger.  That  all  of  said  sums,  when 
so  paid  and  deposited  with  said  clerk,  should 
there  remain  until  the  further  order  and  di- 
rection of  the  court  upon  notice  to  each  and 
ail  of  the  parties  interested  in  each  and  all 
of  said  actions.  That  said  alleged  modified 
ordor  of  September  29, 1894,  was  and  is  whol- 
ly Inoperative  and  of  no  effect  whatsoevw; 
and  that  said  former  order  of  September  25, 
1894,  be,  and  the  same  was  thereby,  declared 
and  adjudged  to  have  been  since  the  malting 
thereof,  and  still  to  be,  of  full  force  and  vir- 
tue, and  said  sheriff  and  the  said  Weber 
Bros,  and  the  said  receiver,  and  each  and  all 
of  the  said  plaintiffs  In  the  other  said  five 
actions  mentioned,  and  their  respective  at- 
torneys, be,  and  they  thereby  were,  c(»n- 
manded  and  required  to  comply  with  said 
order  of  September  25,  1804,  to  all  Intents 
and  purposes  the  same  as  if  the  order  of  Sep- 
tember 29,  1894,  bad  never  been  made.  That 
that  order  and  the  order  of  September  25, 
1804,  were  each  entitled  in  this  action,  and 
also  In  each  of  the  actions  in  which  Judg- 
ment was  BO  confessed.  That  the  order  of 
September  29,  1894,  was  entitled  only  In  this 
acticMi.  October  24,  1894,  the  said  sheriff, 
by  his  attorneys,  served  due  notice,  entitled 
In  this  action,  and  also  In  each  of  the  actions 
In  which  Judgments  were  so  confessed, 
whereby  he  appealed  to  this  court  from  so 
much  of  the  order  of  September  25,  1804,  *he 
constituted  the  second  part  thereof  as  men- 
tioned above;  and  also  from  so  much  of  the 
order  of  October  11,  1894,  as  in  any  way  af- 
fected the  rights  and  duties  of  said  sheriff 
as  such  officer  or  individually;  and  from  so 
much  of  said  order  as  required  him  to  pay 
Into  court  the  sum  of  |7,000  In  his  hands; 
and  from  so  much  of  said  order  as  deter- 
mined that  the  modified  order  of  Septem- 
ber 20,  1804,  was  and  Is  wholly  hioperatlve 
And  of  no  effect  whatever;  and  that  the  or- 
der of  September  25,  1804,  be,  and  the  same 
was  thereby,  declared  and  adjudged  to  have 
been  since  the  making  thereof,  and  still  to 
be,  of  full  force  and  virtue;  and  that  said 
sheriff  be,  and  be  thereby  was,  commanded 
and  required  to  comply  with  said  order  of 
September  25,  IS'M,  to  all  intents  and  pur- 
poses the  same  as  if  the  order  of  September 
29,  1804,  had  never  been  made.  October 
24,  1804,  the  said  Turner,  Bloodgood  & 
Kemper,  In  person,  served  due  notice  enti- 
tled in  this  action,  and  also  in  each  of  the 
actions  In  which  Judgments  were  so  con- 
fessed, whereby  they  appealed  .to  this  court 
from  so  much  of  the  order  of  October  11, 
1894,  as  in  any  way  affected  them,  and  par- 
ticularly from  tliat  part  of  said  order  re- 


quiring them  to  pay  and  deposit  with  the 
clerk  of  said  court  the  sums,  respectively,  of 
$8,280.25,  $31,087.92,  $15,223.05,  and  $2,- 
358.78. 

Goldberg  Sc  Hoxle  and  Winkler,  Flanders, 
Smith,  Boltum  &  Vilas,  for  appellants.  Tur- 
ner, Bloodgood  &  Kemper,  for  appellee. 

CASSODAT,  J.  (aft»  statins  the  facts). 
The  circumstances  under  whlcn  the  several 
Judgments  were  confessed,  entered,  and  dock- 
eted, and  the  several  executions  issued  and 
levied,  and  this  action  commenced,  and  the 
receiver  appointed  and  qualified,  were  well 
calculated  to  Invite  thorough  Judicial  inves- 
tigation. Assuming  that  such  Judgments, 
executions,  and  levies  were  the  result  of  col- 
lusive and  fraudulent  purposes  of  giving  and 
obtaining  unlawful  preferences  and  to  de- 
fraud other  creditors,  still  the  questions  re- 
cur whether  the  receiver,  or  Stearns  &  Spin- 
gam,  as  mere  creditors  at  large,  were  in  a 
position  to  successfully  Invoke  the  equity 
powers  of  the  trial  court  to  set  aside  such 
Judgments,  executions,  and  levies,  in  whole 
or  in  part  The  statute' prescribes  five  class- 
es of  cases  In  each  of  which  a  receiver  may 
be  appointed.  Rev.  St  i  2787.  Ttae  case  at 
bar  falls  within  none  of  these  classes,  except 
the  fifth,  which  provides,  In  effect,  that  "a 
receiver  may  be  appointed  *  *  *  In  such 
cases  as  are  now  provided  by  law,  or  may  be 
in  accordance  with  the  existing  practice,  ex- 
c^t  as  otherwise  provided"  In  the  statutes. 
So  the  statutes  and  'rules  of  court  provide  for 
actl<His  and  supplementary  proceedings  by 
Judgment  credltiMV  who  have  had  executions 
returned  unsatisfied.  In  whole  or  in  part,  and 
for  the  appointment  of  receivers  therein. 
Rev.  St  H  3020,  8035,  3036;  Glr.  Gt  Rule 
28,  {|  1-7;  Schuerman  v.  Matthews,  78  Wis. 
309,  47  N.  W.  423;  Holton  v.  Burton,  78  Wis. 
821,  47  N.  W.  624. 

Where  a  receiver  is  appointed  in  such  an 
action  or  proceeding,  he  may,  as  the  repre- 
sentative of  such  Judgment  creditor  or  cred- 
itors, successfully  Invoke  the  equity  powers 
of  a  court  In  setting  aside  fraudulent  trans- 
fers previously  made  by  such  Judgment  debt- 
or. But  here  the  receiver  was  not  appointed 
bi  any  such  action  or  proceeding,  and  there 
is  no  claim  that  he  represents  any  such  Judg- 
ment creditor.  He  was  appointed  In  a  suit 
by  two  of  the  partners  of  an  Insolvent  firm 
against  the  other  partner  for  the  ostensible 
purpose  of  winding  up  the  business  of  the 
firm.  By  such  appointment  he  succeeded  to 
all  rights  of  action  belonging  to  the  firm, 
and  occupies,  in  goieral,  substantially  the 
same  relation  to  the  creditors  of  the  firm  and 
those  claiming  Hens  upon  firm  property  which 
was  previously  occupied  by  the  firm.  20 
Am.  &  Eng.  En&  I^w,  235;  Beach,  Rec. 
I  576;  High,  Rec.  {  495.  The  Judgments, 
executions,  and  levies  were  certainly  binding 
as  against  Weber  Bros.  Clemens  v.  Clemens, 
28  Wis.  637;  Dietrich  v.  Koch,  35  'Wis.  618; 
Davy  V.  Kelley.  66^Wl.  4o^^g.gY^232. 
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Upon  the  principle  already  stated,  the  same 
is  true  as  against  the  receiver  in  this  action. 
But  the  receiver  was  not  a  necessary  party 
to  a  suit  or  proceeding  by  other  creditors 
than  those  having  such  Judgments,  to  set 
aside  the  levies  made  befM-e  his  appointment, 
or  to  establish  their  superior  right  to  assets 
or  funds  in  his  hands.  Bank  v.  Landauer, 
68  Wis.  44,  31  N.  W.  160.  But  Stearns  & 
Spingarn,  bSng  mere  creditors  at  large,  were 
in  no  position  to  attack  the  validity  of  those 
judgments,  executions,  and  levies  on  the 
ground  that  they  were  procured  by  collusion 
and  fraud.  Gregory  v.  Rosenkrans,  78  Wis. 
454,  47  N.  W.  832;  Uliman  v.  Duncan,  78 
Wis.  213,  47  N.  W.  266;  Manson  v.  Insur- 
ance Co.,  64  Wis.  26,  24  N.  W.  407.  Such  an 
attack  could  only  be  successfully  made  by 
them  or  such  other  creditors  tn  aid  of  some 
lien  or  right  acquired  at  law,  or  after  their 
legal  remedies  had  been  exhausted.  Nas- 
sauer  v.  Techner,  C5  Wis.  388,  27  N.  W.  40; 
Mclssner  v.  Meissner,  68  Wis.  336,  32  N.  W. 
r>l;  Ahlhauser  v.  Doud,  74  Wis.  400,  43  N. 
W.  1G9;  Gilbert  v.  Stockman,  81  Wis.  602, 
51  N.  W.  1076,  and  B2  N.  W.  1045;  Associa- 
tion V.  Chllds,  86  Wis.  295,  66  N.  W.  870.  In 
other  words,  a  court  of  equity  will  not  inter- 
fere in  aid  of  creditors  who  have  not  reduced 
their  claims  to  Judgment,  nor  acquired  any 
lien  upon  the  debtor's  property.  20  Am.  & 
Eng.  Enc.  Law,  311. 

But  counsel  seek  a  departure  from  these 
well-established  rules  of  law,  on  the  ground 
that  the  trial  court,  by  the  order  of  Septem- 
ber 6,  1884,  appointing  a  receiver  and  se- 
questrating the  property  of  the  firm,  express- 
ly resti-ained  "all  persons  bs'^lng  claims  or 
demands  against  the  said  partr^rship  *  *  • 
from  commencing  any  action  against  said 
copartnership."  That  portion  of  that  order 
was  certainly  Improvidently  granted,  and 
must  be  regarded  as  a  nullity.  It  tends  to 
support  the  argumait  of  counsel  that  the 
judgments,  executions,  and  levies  mentioned 
were  procured  by  collusion  with  the  debtors, 
and  for  unlawful  purposes.  But,  however 
strong  may  be  our  suspicions  In  that  direc- 
tion, we  must,  nevertheless,  declare  the  law 
as  it  is,  leaving  creditors  at  large  to  such 
remedies  as  they  may  be  advised.  Certain- 
ly, the  trial  court  could  not.  by  such  order, 
bar  Steams  &  Spingarn,  or  any  other  cred- 
itors at  large,  from  commencing  and  main- 
taining a  personal  action  against  Weber  Bros., 
nor  from  obtaining  a  personal  judgment 
against  them,  and  Issuing  execution  thereon. 
Had  they  done  so,  and  then,  in  an  appropriate 
manner,  filed  a  bill  in  equity  in  aid  of  BvnA 
execution  or  some  equitable  levy,  a  differrat 
question  would  have  been  presented.  Ck>un- 
sel  Invokes  the  doctrine  that,  where  a  party 
has  a  clear  equitable  right,  a  court  of  equity 
may  Invent  an  appropriate  remedy.  The  In- 
surmountable difficulty  of  doing  so  In  the 
case  at  bar  is  the  failure  of  Steams  &  Spin- 
gam  to  put  themselves  in  a  positi<«  to  main- 
tain such  right  in  a  court  of  equity. 


The  orders  mentioned  are  appealable.  Rev. 
St  i  8069.  They  affect  the  sheriff  Individ- 
ually and  as  the  representative  of  the  par- 
ties named;  and  the  attorneys  represent 
their  clients  as  well  as  themselves. 

The  several  portions  of  the  orders  of  the 
superior  court  for  Milwaukee  county  of  Sep- 
tember 25,  1894,  and  October  11,  1S94,  wlilch 
are  appealed  from,  are  reversed,  and  the 
cause  is  remanded,  for  further  proceedings 
according  to  law. 


FOREST  COUNTY  v.  LANGL.ADB 

COUNTY. 

(Supreme  Court  of  Wisconsin.     Jratc  20.  1895.^ 

Cbsatiox  ur  New  Countt  —  SBm.iiMEXT  or  Ac- 

CODNTS  WITH  OLD  CODSTT— UXOOl,- 

LBCTiBLB  Taxes. 

1.  Where,  previous  to  the  creation  of  a  nev 
county  from  part  of  an  old  one^  delinquent  taxes 
returned  by  towns  in  the  part  compritinK  tlie 
new  county,  as  uncollectible,  because  invalkl. 
were  compromised  by  the  old  county  by  remitting 
a  portion,  the  portion  remitted  cannot,  on  settle- 
ment of  the  accounts  between  tiie  two  coanties 
after  the  division,  be  debited  against  the  new 
county. 

2.  Where  a  new  county  is  created  out  of 
part  of  an  old  one,  sums  due  by  the  eld  ooe  to 
towns,  part  of  whose  territory  is  detached  to 
form  the  new  county,  should  not  in  a  settlement 
of  accounts  between  the  two  eounties  after  the 
division,  be  credited  to  the  new  eonnty,  if  it  ap- 
pears that  a  large  portion  of  the  territory  of 
these  towns  remains  in  the  old  county,  and  it 
does  not  appear  that  these  suins  represent  money 
actually  received  from  the  territory  comprising 
these  towns. 

3.  On  a  settiement  ef  aceomits  between  an 
old  county  and  a  new  one  created  oat  of  part  of 
its  territory,  the  new  one  must  accept  at  their  de- 
preciated value  tax  certificates,  where  the  dcpn^ 
elation  in  value  was  caused  by  a  saie  of  certifi- 
cates junior  to  them  before  tin  division  took 
place. 

4.  Where  a  new  county  is  created  out  of  part 
of  an  old  one,  the  latter  will  be  liable  to  the 
former  for  the  depreciation  in  the  value  of  tax 
certificates  assigned  to  the  new  one  in  a  settie- 
ment of  the  accounts  between  them,  when  the 
depreciation  is  caused  by  the  action  of  the  old 
county  in  selling  certificates  jnnior  to  them  white 
holding  them  la  trust  after  the  settiement 

Appeal  from  circuit  court,  Langlade  eonn- 
ty; George  N.  Meyera,  Judge. 

Action  by  Forest  county  against  Langlade 
county  for  a  settlement  of  aceoanta.  From 
the  judgment  rendered,  both  parties  appeal. 
Affirmed  on  appeal  of  defendant,  and  re- 
versed on  plalntltTs  appeal. 

This  was  originally  a  proceeding  before 
commissioners,  appointed  under  cfaaipter  537 
of  the  Laws  of  1887  "to  adjust  and  settle  all 
matters  of  property,  debts,  credits,  assets,  and 
liabilities  of  Langlade  county,"  as  tbey  were 
on  the  14th  day  of  April,  1885,  according 
to  the  provisions  of  section  10  of  chapter  43»> 
of  the  Laws  of  1885,  by  which  Forest  county 
was  created  from  territory  detached  from 
Langlade  and  Oconto  eonntlcs.  It  was  tak- 
en by  appeal  to  the  circuit  court  From  the 
Judgment  of  the  ctrcalt  court  both  parties 
appeal  to  this  court 

There  is   little   dispute  about    the   facts. 
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Nearly  all  the  facts  upon  which  the  Judg- 
ment 18  based  are  agreed.  But  the  agreed 
facts  are  not  in  all  respects  so  clearly  stated 
as  to  make  it  clear  what  the  ultimate  deter- 
mination should  be.  On  Langlade  county's 
appeal  Is  presented  the  question  of  the  cor- 
rectness of  the  judgment  in  disallowing  to 
I^nglade  county  items  amounting  to  $12,- 
715.72.  These  are  all  of  one  character.  They 
are  all  for  uncollected  delinquent  taxes  re- 
turned by  towns,  now  in  Forest  county,  be- 
fore the  dlrlsion,  to  the  county  treasurers  of 
Langlade  county,  which  were  claimed  to  be 
uncollectible  by  reason  of  inflrmities  going 
to  the  groundwork  of  the  tax,  and  which 
were  compromised  by  Langlade  county  with 
the  owners  of  the  land  taxed.  The  whole 
sum  remitted  Langlade  now  claims  to  charge 
Imck  upon  Forest  county  In  the  settlement, 
together  with  the  cost  of  advertising  the 
lands  for  sale.  These  claims  were  not  al- 
lowed. On  Forest  county's  appeal  four  prin- 
cipal items  are  controverted:  (1)  The  Judg- 
ment of  the  circuit  court  permitted  Langlade 
county  to  retain  the  sum  of  $3,232.45,  which 
appeared  by  the  records  of  Langlade  county 
to  be  due  to  the  several  towns  whose  terri- 
tory bad  been  detached  to  make  Forest  coun- 
ty. (2)  It  excluded  from  the  present  assets 
of  Langlade  county,  which  should  be  dlvld- 
e<l  between  tbe  two  counties,  the  sum  of 
$312.30,  which  Langlade  county  had  receiv- 
ed, by  the  redemption  of  lands  sold  for  taxes, 
of  tbe  fees  for  advertising  the  redemption 
list.  (3)  In  the  adjustment  the  court  cbar- 
jred  to  Forest  county,  at  their  face  value  and 
interest,  tax  certificates  to  the  amount  of 
^'{71.81,  whlcli,  before  the  division  of  the 
county,  had  been  rendered  nearly  or  quite 
wortblese,  by  the  action  of  the  county  treas- 
urer of  Langlade  county  in  selling  Junior 
certificates  contrary  to  law,  while  the  county 
held  under  older  certlflcates.  This  loss.  It  Is 
claimed,  «hould  be  apportioned.  (4)  In  the 
adjustment  the  court  charged  to  Forest  coun- 
ty, at  their  face  value  and  interest,  tax  cer- 
tificates to  the  amount  of  $460.13,  which, 
after  the  division,  bad  been  rendered  nearly 
or  quite  worthless  by  tbe  action  of  the  coun- 
ty treasurer  of  Langlade  county  in  selling 
Junior  certificates  contrary  to  law,  while  tbe 
<-<iuuty  held  older  certificates.  This  loss,  it 
is  claimed,  should  be  borne  by  Langlade 
coimty.  It  is  the  correctness  of  the  decision 
of  these  several  matters  which  Is  Involved 
upon  these  appeals. 

F.  J.  &  C.  F.  Lamb,  for  plaintiff.  Tliom- 
as  W.  Hogan,  for  defendant 

NEWMAN,  J.  (after  stating  the  facts).  No 
doubt  It  was  the  intention  of  the  legislature 
tliat  "all  matters  of  property,  debts,  credits, 
assets,  and  liabilities"  of  Langlade  county, 
as  they  existed  at  the  time  of  the  division  of 
its  territory,  should  be  adjusted  between 
I>anglade  county  and  the  new  county,  form- 
ed, in  the  main,  from  its  territory,  upoo 
principles  of  Justice  and  equity,  rather  than 


by  any  technical  rules  of  strict  law.  Strict 
rules  of  law  ore  difficult  of  application  to 
such  matters,  and  often  produce  unfair  re- 
sults. Between  Langlade  county  and  the 
towns  which  were  detached  to  form  tbe  new 
county  were  no  relations  of  debtor  and  cred- 
itor in  any  strict  sense.  Nor  is  there  any 
such  relation,  strictly,  between  the  old  coun- 
ty and  the  new  one.  So,  in  the  adjustment 
of  rights  between  them,  what  is  Just  and  fair 
between  them  is  more  to  be  regrarded  than 
the  application  of  strict  rules  of  law,  which, 
at  best,  are  of  uncertain  application  to  such 
matters.  Towns  and  counties  are  to  be  con- 
sidered mainly  as  governmental  agencies, 
rather  than  as  business  concerns.  And  the 
bookkeeping  between  them  is  more  in  the 
nature  of  a  hlst<»7  of  the  collection  of  the 
public  revenues  than  of  accounts  between 
(^-editor  and  debtor. 

Whether  the  amount  of  uncollected  taxes, 
which  were  compromised  by  Langlade  coun- 
ty, should  be  chai-ged.  In  this  adjustment, 
against  Forest  county,  Is  mainly  a  question 
of  what  Is  fair  and  Just,  under  all  the  cir- 
comstances,  rather  than  a  question  of  strict 
law.  If  In  fact  tbe  tax  proceedings  were  in- 
valid, for  some  reason  "afTectlng  the  ground- 
work of  tbe  tax  and  affecting  all  the  prc^- 
erty  In  any  town,"  then  tho  tax  phonld  h«\-v 
been  reassessed,  under  section  1210b,  Sanb. 
&  B.  Ann.  St.,  and  should  not  have  been  com- 
promised and  reduced.  Probably  the  only 
course  properly  open  to  the  county  was  to 
.iUTe  the  tax  reassessed  acctwding  to  law. 
The  town  had  no  control  of  that  matter.  It 
was  In  the  hands  of  the  county.  The  right 
to  have  such  reassessment  made  was  waived 
by  the  county  by  tbe  compromise  which  It 
made.  The  compromise  rendered  it  Impos- 
sible to  be  known  authoritatively  whether  the 
taxes  were,  indeed,  invalid.  So  It  certainly 
Is  not  clearly  established  that  these  taxes 
were  lost  to  the  county  by  the  default  of  any 
officers  of  the  towns.  If  it  could  be  held 
that  they  were  lost  by  the  default  of  officers 
of  the  town,  then,  probably,  these  were  such 
losses  as  might  have  been  charged  back  upon 
the  towns,  under  section  1157,  Rev.  St  But 
in  that  case  it  pertains  to  the  county  board, 
rather  than  to  the  towns,  to  see  that  the 
moneys  charged  back  are  collected;  tor  "the 
county  board  shall  add  such  losses  to  the 
next  year's  taxes  of  such  town."  Id.  The 
county  has  power  to  Indemnify  itself.  This 
remedy,  too,  the  county  waived,  by  not  pur- 
suing It  It  chose,  instead  of  either  course 
provided  by  law,  to  supirtement  Its  impaired 
revenues  by  the  levy  of  a  larger  general 
tax  upon  the  whole  county.  This,  If  not 
strictly  legal,  may  not  have  been  unfair,  •« 
between  the  towns  themselves,  especially 
since  the  delinquent  towns  paid  about  95  per 
cent  of  all  tbe  taxes  raised  in  the  whole 
comity.  This  tax  was  collected.  It  went,  in 
part  at  least  to  create  the  assets  or  prop- 
erty which  Langlade  ceturty  held  at  Ite  time 
of  tke  division;  so  It  Is  not  made  clear  that. 
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as  between  Langlade  county  and  these  towns 
in  Forest  county,  the  towns  have  not  con- 
tributed their  fair  share  to  the  creation  of 
the  assets  which  Langlade  county  possesses. 
This  claim  was  never  a  debt,  in  a  technical 
sense,  against  the  towns.  The  county  waiv- 
ed Its  right  to  enforce  its  payment  in  the 
manner  provided  by  law  against  the  prop- 
erty in  the  several  towns;  so  that  It  was  In 
no  position  to  enforce  It  at  the  time  of  the 
division.  The  towns  have  contributed  their 
fair  share  to  the  wealth  of  Langlade  county, 
so  it  does  not  seem  that  fairness  requires 
that  this  sum  of  money  shall  be  collected  of 
those  towns  now,  especially  as  the  larger 
part  of  the  territory  upon  which  this  burden 
originally  i-ested  Is  still  part  of  Langlade 
county,  and  would  bear  no  part  of  the  bur- 
den if  imposed  now.  And  so  of  the  expense 
Incurred  in  the  attempt  which  was  made  to 
collect  those  taxes.  The  territory  which  is 
now  in  Forest  county  paid  its  fair  share  of 
such  expense.  So  the  judgment  of  the  circuit 
court  is  affirmed  on  Langlade  county's  ap- 
peal 

Pour  errors  are  claimed  upon  Forest  coun- 
ty's appeal:  1.  It  appears  by  the  books  of 
I.Anglade  county  that  at  the  time  of  the  crea- 
tion of  Forest  county  there  was  due  from 
Langlade  county  to  certain  towns,  a  part  of 
whose  terrlt(»y  was  detached  to  form  For- 
est county,  the  sum  of  $3,23Z45.  This  sum. 
It  Is  claimed,  should  be  allowed  to  Forest 
county  In  the  adjustment.  The  trial  court 
did  not  allow  It.  The  towns  to  which  this 
money  appeared  to  be  due  had  been  disor- 
ganized by  the  act  which  created  Forest 
county,  and  no  longer  existed.  A  large  part, 
perhaps  the  larger  part,  of  their  territory  re- 
mained within  I^nglade  county.  Fairly,  a 
large  part  of  this  sum  should  remain  with 
Langlade  county,  as,  in  some  sense,  the  rep- 
resentative or  trustee  of  the  inhabitants  of 
this  territory.  At  least  there  appears  to  be 
no  good  reason  why  it  should  all  belong  to 
Forest  county,  rather  than  to  Langlade  coun- 
ty. Besides,  It  does  not  appear  that  this  sum 
represents  mbneys  actually  received  from  the 
territory  comprising  those  towns.  It  seems 
to  be  the  result  of  a  system  of  bookkeeping 
which  has  taken  no  account  of  certain  Im- 
portant items,  aud  does  not  represent  actual 
money  received  by  lAuglade  county.  It  does 
not  clearly  api)ear  how  this  balance  Is  de- 
rived, nor  what  It  represents.  It  seems  fair 
to  assume  that  It  contains,  among  the  Items 
which  go  to  make  It  up,  credits  for  the  de- 
linquent taxes  returned  from  these  towns 
which  were  not  realized  by  the  county,  nor 
paid  by  the  property  of  the  towns.  These 
were  lost  to  the  county,  and  not  paid  by  the 
towns.  They  were  not  charged  back  to  the 
towns,  or,  at  most,  only  in  part  So  this  bal- 
ance seems  to  represent  a  credit  to  which 
the  towns  were  not  entitled  by  reason  of  any- 
thing which  they  had  put  into  the  county 
treasury.  If  Langlade  county  cannot  now, 
for  the  purpose  of  this  adjustment,  fftlrly 


require  Forest  county  to  be  responslUe  for 
those  unrealized  delinquent  taxes,  it  seems 
equally  clear  that  Forest  county  cannot  fair- 
ly ask  Langlade  county  to  account  to  it  for 
moneys  which  these  towns  ought  to  have 
paid,  but  never  did  in  fact  pay.  The  sum 
so  apparently  due  to  the  towns  should  be 
diminished  by  such  sum  as  the  delinquent 
taxes  uncollected,  and  not  charged  back,  win 
amount  to.  Apparently  it  will  more  than  ex- 
tinguish this  claim.  The  result  is  the  same 
as  that  reached  by  the  circuit  court 

2.  It  appears  that  before  the  time  of  the 
trial  Langlade  county  had  received,  throoch 
the  redemption  of  lands  from  tax  sales,  and 
neld,  $312.30,  which  was  derived  from  fees 
for  the  publication  of  the  redemption  list 
This  money,  though  received  afterwards,  was 
assets  which  existed  at  the  time  of  the 
division.  At  that  time  It  was  In  the  form  of 
tax  certificate.— assets  to  be  apportioned. 
This  should  be  apportioned  In  the  agreed 
ratio,— three-fifths  to  Langlade  county,  two- 
flfths  to  Forest  county. 

3  and  4.  The  trial  court  directed  that  the 
tax  certificates  held  by  Langlade  county  up- 
on lands  which  were  In  Forest  county,  should 
be  assigned  to  Forest  county.  This  was 
done.  Certificates  to  the  amount  at  their 
face  value  of  $2,364.37,  were  assigned. 
Many  of  these  were  worthless,  or  nearly  so. 
by  reason  of  the  fact  that  the  county,  'while 
owning  them,  had  sold  junior  certificates  up- 
on the  same  tracts  of  land.  This  had  been 
done  before  the  division  of  the  conntjr,  to 
the  extent  that  the  value  of  the  certlflcate!> 
was  Impaired  at  least  $371.81,  while,  after 
the  division,  the  value  of  the  certificates  had. 
in  the  same  way,  been  Impaired  to  the  extent 
of  $400.13.  It  is  c<»isldered  that  these  tax 
certificates  should  be  taken  by  Forest  connty 
in  the  condition  In  which  they  were  at  the 
time  of  the  division.  Up  to  that  time  Lang- 
lade county  was  the  public  Instrtmentality 
for  gathering  the  public  revenues  froia  that 
territory,  and  In  that  function  had  some  gen- 
eral power  to  deal  with  these  certificates. 
For  mistake  or  mismanagement  In  this  func- 
tion It  was  not  responsible  to  the  towns. 
But  when  the  division  of  the  county  was 
made,  the  right  to  own  these  certiBcates 
passed  to  Forest  county,  and  Langlade  coun- 
ty had  no  iMiger  a  right  to  sell  them.  From 
that  time  Langlade  county  held  the  certifi- 
cates as  In  some  sort  a  trustee  for  Pore<:t 
county.  For  such  loss  as  happened  through 
mismanagement  of  the  trust  property  it  Is 
accountable. 

The  judgment  of  the  circuit  court  gave  u> 
Forest  county  judgment  for  the  recovery  of 
$943.37  and  the  tax  certificates,  to  the  face 
value  of  $2,354.73.  It  should  have  given,  in 
addition,  two-fifths  of  the  money  realized  a.« 
fees  for  the  publication  of  the  redemption 
list,  from  redemption,  eqnal  to  $124.82,  and 
the  sum  of  $460.13  for  loss  In  value  of  cer^ 
tiflcates  by  reason  of  nnauthorteed  sales 
after  the  division. 
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The  judgment  of  the  circuit  court  Is  af- 
firmed on  Langlade  county's  appeal,  and  re- 
versed on  the  appeal  of  Forest  county,  and 
tbe  cause  remanded,  -with  direction  to  rmder 
Judgment  according  to  tbis  opinion. 


McOEB  T.  McGEB  et  aL 

(Supreme  Coart  of  Michigan.     June  4,  1865.) 

Rescission    op   Deeds  —  Failcrk  to  Complbtc 
Tkaksaction— Division  or  Pkopertt 

AMONO  CH11.DREN-. 

AtiODt  a  montli  before  his  death,  deceased, 
wishing  to  distribute  his  property  between  bis 
wife  and  six  children,  so  as  to  avoid  proceedings 
in  the  probate  court,  sent  for  an  attorney,  who 
drew  up  two  deeds  conveying  a  homestead  and 
another  farm  to  plaintiS,  a  deed  of  a  farm  to  O., 
and  a  deed  of  a  village  lot  to  R.;  also  assign- 
ments of  mortgages  to  deceased's  wife.  At  the 
snme  time  plaintiff  gave  a  bond  secured  by  mort- 
gage on  the  homestead  to  secure  the  support  of 
the  wife,  and  G.  gave  deceased  a  mortgaKo  on  the 
fnnn  conveyed  to  him.  Deceased  postponed  the 
disposition  of  bis  personal  property  to  another 
time,  bat  died  without  disposing  of  it.  R.  and 
G.  toolc  their  deeds  with  them.  The  deeds  to 
plaintiff  and  the  assignment  of  the  mortgages 
were  never  delivered.  BHd  that,  as  the  intend- 
ed disposal  of  deeonsed's  property  was  never  com- 
pleted, all  the  deeds,  including  those  to  R.  and  G., 
shonld  be  set  aside. 

Appeal  from  circuit  court,  Kent  county,  in 
chancery;  Allen  C.  Adsit.  Judge. 

Action  by  Richard  McGee  against  John  Mc- 
Oee  and  others,  plalntlfiT  and  defendants  all 
being  chlldr^i  of  Bemai-d  McGee,  deceased, 
to  correct  a  description  In  a  deed,  to  procure 
an  Injunction  restraining  defendants  from  in- 
terfering with  the  premises  described  In  two 
deeds,  and  to  obtain  a  delivery  of  said  deeds 
to  plalutitF,  and  a  release  of  all  claims  to 
f<ald  premises.  Defendants  John  McGee  and 
James  McGee,  In  their  cross  bill,  prayed  that 
the  above  deeds  be  declared  void,  that  de- 
ceased be  decreed  to  have  died  Intestate,  and 
that  plaintiff  and  other  defendants  be  do- 
creed  to  deliver  up  possession  of  property 
they  claimed  to  have  received  under  convey- 
ances from  deceased,  and  account  for  prop- 
erty they  may  hare  belonging  to  said  estate. 
From  a  Judgment  In  accordance  with  the 
prayer  of  the  plaintiff's  complaint,  and  for 
costs,  defendants  appeal.    Reversed. 

Myron  H.  Walker  and  John  M.  Matbewson, 
for  api>ellants.  Maher  &  Salsbury,  for  ap- 
I>ellee. 

GRANT,  J.  Bernard  McGee  died  March 
15,  1893,  aged  70  years.  He  left  surviving 
blm  his  widow,  Elizabeth,  and  six  children, 
whose  names.  In  the  order  of  birth,  are  as 
follows:  James,  Mary  Bergin,  John,  Rose 
Ann  Bergin,  Richard,  and  George.  He  had 
been  ill  for  some  time,  and  early  on  the  room- 
ing of  February  18th,  previous  to  his  death, 
be  sent  for  Mr.  Hicks,  an  attorney,  to  come 
and  draw  papers  designed  to  accomplish  the 
distribution  of  his  property  among  hU  chil- 
dren.   He    evidently  desired  to  avoid  pro- 


ceedings In  the  probate  court  for  the  settle- 
ment of  his  estate,  and  so  stated  at  that 
time.  He  owned  several  farms,  Including  tbe 
homestead  where  he  lived;  a  lot,  upon  which 
was  a  store,  In  the  village  of  Lowell;  about 
19,000  of  mortgages,  and  about  $9,000  of  oth- 
er personal  property.  Mr.  Hicks  arrived  at 
fils  house  early  In  the  morning,  and  spent  the 
day  In  talking  over  with  him  the  disposition 
be  desired  to  make,  and  In  drawing  some 
deeds,  assignments  of  mortgages,  and  a  dis- 
charge of  one  mortgage  of  |2,000  upon  land 
owned  by  his  daughter  Mary  Bergin.  A 
deed  was  drawn  up.  and  s'gned  by  himself 
add  his  wife,  conveylug  the  homestead,  401 
acres,  and  another  deed,  conveying  another 
farm,  near  by,  of  120  acres,  to  Richard;  also 
another  deed,  conveying  another  farm  to 
George,  np<Hi  which  be  took  liaclc  a  mortgage 
of  $3,000;  and  still  another,  of  the  lot  In 
Lowell,  to  Rose  Ann  Bergin.  He  also  drew 
assignments  of  the  mortgages  to  his  wife. 
At  the  same  time  Richard  gave  a  bo'jd  and 
executed  a  mortgage  back  upon  the  home- 
stead to  secure  the  support  of  his  wife,  who 
was  an  Invalid,  so  crippled  with  rheumatlam 
as  to  be  unable  to  take  care  of  herself.  He 
made  no  disposition  of  his  personal  property, 
and  said  he  would  postpone  that  until  another 
time.  He  steadily  grew  worse,  and,  although 
his  attention  was  called  to  the  fact  that  he 
had  not  disposed  of  this  property,  be  failed 
to  do  It  His  children  were  present  at  that 
time,  and  George  and  Rose  took  their  deeds 
away  with  them.  The  deeds  to  Richard  and 
the  assignments  of  the  mortgages  were  placed 
together  in  an  envelope,  and  left  npon  the 
table.  Mr.  McGee  told  Richard  to  take  the 
papers,  and  put  them  In  his  (tbe  father's) 
bureau  drawer.  In  an  adjoining  room,  where 
he  kept  his  papers.  Nothing  was  said  about 
the  delivery  of  these  papers.  They  wweleft 
with  and  remained  under  the  control  of  Mr. 
Bernard  McGee  imtll  tbe  night  of  the  2Sth  of 
February.  On  that  day  Father  Crumley,  the 
Catholic  priest  had  a  conversation  with  Mr. 
McGee  about  the  disposition  of  bis  property, 
telling  him  that  there  was  dissatisfaction 
about  the  division  of  his  real  estate.  On 
that  night  Richard  took  the  papers  from  bis 
father's  bureau  to  bis  own  room  upstairs, 
and  locked  them  up  in  bis  own  bureau. 
Shortly  before  his  death.  It  is  claimed  by 
the  defense.— and  their  evidence  strongly  sup- 
ports the  claim,— that  Mr.  McGee  asked  John, 
who  was  sitting  up  with  him,  to  bring  these 
papers  fi'om  his  bureau  In  the  adjoining  room; 
that  he  searched  for  them,  but  could  not 
find  them.  Afterwards  John  took  the  deeds 
from  Richard's  bureau.  On  the  day  of  Mr. 
McGee's  death  Richard  looked  for  them,  and 
found  they  were  gone.  John,  a  day  or  two 
thereafter.  Informed  Richard  that  he  had  tak- 
en them,  claiming  they  were  not  delivered, 
and  be  had  no  right  to  them.  Richard  there- 
upon filed  this  bill,  praying  for  the  surrender 
of  the  deeds  by  John  to  him,  for  a  correction 
of  a  mistake  In  tbe  description  ^^tae.j^nd. 
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aad  that  the  defendants  be  decreed  to  haye 
DO  Interest  therein.  The  defendants  George, 
Mary  Bergin,  and  Rose  Ann  Bergin  answered, 
alleging  "that  Mr.  McGee  was  very  weak 
and  sick  nnto  death,  and  sent  for  Mr.  Hicks, 
intending  to  make  a  final  division  of  his  prop- 
erty among  his  children  In  snch  manner  that 
it  would  be  unnecessary  for  him  to  make  a 
will,  or  to  hare  his  estate  administered;  that 
be  made  and  delivered  some  papers  to  these 
defendants,  but  that,  owing  to  his  weak,  dis- 
abled, and  exhausted  condition,  be  gave  ont, 
and  was  unable  to  and  did  not  complete  the 
business;  that  the  same  never  was  com- 
pleted, and  that  he  died  without  having  de- 
livered the  deeds  or  the  assignments  of  mort- 
gages, and  without  having  made  any  disposi- 
tion of  bis  personal  property."  The  defend- 
ants John  and  James  filed  a  similar  answer, 
and  further  alleging  that  Mr.  McOee  "was 
physically  and  mentally  incompetent  to  make 
a  valid  and  legal  distribution  of  his  property." 
The  first  and  principal  question  to  be  de- 
cided pertains  to  the  delivery  of  these  pa- 
pers. The  purpose  of  Mr.  McGee  in  avoid- 
ing an  administration  upon  his  estate  was 
not  accomplished,  and  this  he  must  have 
known  if  his  mind  was  sufficiently  clear  to 
comprehend  this  purpose.  We  think  it  clear 
that  he  intended  to  complete  it,  but  whether 
his  failure  to  do  so  was  the  result  of  his 
physical  and  mental  condition,  or  of  the  hope 
that  he  might  recover,  we  need  not  discuss. 
The  deeds  and  assignments  were  not  deliver- 
ed on  the  IStb,  and  we  think  it  apparent  from 
the  evidence  of  what  occurred  on  that  day 
that  he  did  not  Intend  to  then  deliver  them. 
Nothing  was  said  about  delivering  them,  and 
they  were  retained  in  his  possession.  In  this 
there  is  a  substantial  agreement  in  the  evi- 
dence. Richard's  wife  testified  that  on  the 
28th  of  February— evidently  after  the  conver- 
sation between  Father  Crumley  and  Mr.  Mc- 
Gee—she  heard  Mr.  McGee  say  to  Richard, 
"I  say,  take  care  of  your  papers,  and  take 
care  of  your  mother's  papers;  and  If  you 
don't  take  my  advice  you  will  be  sorry  for 
it"  Richard  himself  testifies  that  on  the 
ISth,  after  the  deed  of  the  Devine  place,  120 
acres,  which  was  the  last  paper  made  and 
signed  that  day,  "father  spoke  up  after,  and 
said  be  did  not  know,  he  did  not  intend,  or 
he  did  not  think,  he  would  deed  the  Devine 
place  to  me.  Father  told  Mr.  Hicks  to  leave 
some  blank  deeds;  that  he  might  call  a  Jus- 
tice, and  change  the  Devine  place."  He  tes- 
tified to  the  same  statement  of  bis  father  to 
him  as  testified  by  his  wife,  and  that  he 
then  took  the  deeds.  It  is  dear,  therefore, 
that  there  was  no  delivery  until  the  28tb; 
nor  was  there  tben  unless  the  papers  were 
taken  with  the  knowledge  and  assent  of  Mr. 
McGee,  and  with  the  Intent  to  deliver  tfaem. 
Again  be  testified  that  some  time  after  Fa- 
ther Crumley  was  there  "father  spoke  up, 
and  said  he  didn't  know  as  be  would  give 
me  the  Devine  place.  He  said  James  had 
—  ''ht  to  get  more.    He  said  there  would  be 


enough  left  to  jglre  him  wbat  be  want.-! 
without  touching  any  of  the  land."  This- 
conversation  took  place  after  be  bad  takes 
the  deeds  up  stairs.  "Q.  Did  be  say  aoj- 
thing  about  when  he  fully  decided  to  give 
you  the  Devine  place?  A.  Xo.  Some  oz-v 
came  down  stairs,  and  stopped  tbe  eonvrr- 
sation."  Mr.  McGee  was  a  man  of  stronz 
will,  and  of  more  than  common  energy  »!■■'• 
activity.  He  had  spent  his  life  in  amassioj 
a  competent  fortune,  to  which  tbe  labors  ••f 
his  children  had  contributed,  and  tbere  is 
reliable  evidence  that  be  desired  and  intend- 
ed to  retain  control  of  it  during  bis  lift*. 
But,  aside  from  this,  10  witnesses  testify 
that  Richard  stated,  shortly  after  the  dlso-'T- 
ery  that  the  papers  had  been  taken,  that  Uie 
deeds  bad  not  been  delivered  to  him.  These 
witnesses  are  Thomas  Mcliaughlln.  Miss 
Wylie,  Sylvester  H.  Hicks,  James  McGeu. 
Mary  Bergin,  Christopher  Bergin,  John  S. 
Bergin,  John  McGee,  Benjamin  B.  Bart,  and 
Rose  Ann  Bergin.  Four  of  these  witnesses 
had  no  interest  in  the  result  of  the  UtigatioD. 
Richard  and  James  went  to  see  the  witness 
Burt  an  attorney  at  law,  on  tbe  ISth  of 
March,— three  days  after  Mr.  &IcGee'8  death, 
—to  ask  counsel.  Richard  stated  to  him  that 
his  father  had  made  a  deed,  which  be  had 
put  away,  and  John  had  broken  In  and  taken: 
that  he  then  asked  Richard  if  tbe  deed  had 
ever  been  delivered  by  his  father  to  him  aft- 
er it  was  executed,  and  that  Richard  relied, 
"No";  that  be  said,  after  It  was  signed,  bis 
father  told  him  to  put  it  away  with  his  fa- 
ther's papers,  and  that  he  did  so.  There  Is  tes- 
timony on  the  i>art  of  the  complainant  con- 
tradictory to  these  witnesses.  But  we  are  ot 
the  opinion  that  the  nondelivery  of  the  pa- 
pers Is  established  by  a  clear  preponderance 
of  evidence.  It  is  unnecessary  to  discuss  the 
mental  condition  of  Mr.  McGee,  and  the 
alleged  incompetency  to  execute  the  papers. 
We  may  note  the  testimony  of  Father  Crum- 
ley as  bearing  upon  both  the  question  of  de- 
livery and  tbe  question  of  bis  mental  condi- 
tion. This  conversation  occurred  nine  days 
after  the  papers  had  been  signed.  He  then 
told  Bother  Crumley  that  he  had  not  made  a 
deed  of  tbe  Devine  place  to  Richard,  and  did 
not  believe  It  until  the  papers  w^«  brought 
from  bis  bureau,  and  tbe  deed  shown  him. 
Had  he  disposed  of  his  property  as  be  con- 
templated, and  if  his  mind  was  in  condition 
to  understand  it  thoroughly,  it  is  Indeed  sin- 
gular that  in  so  short  a  time  be  should  have 
forgotten  this  conveyance.  It  follows  tbat 
tbe  disposal  of  bis  property  contemplated  by 
him  was  never  completed,  and  that  the  relief 
asked  by  tbe  defendants  in  their  cross  bill 
must  be  granted,  and  all  the  deeds  purport- 
ing to  have  been  signed  and  executed  on  tbe 
IStii  day  of  February,  including  those  to  tbe 
defendants  Rose  Ann  Bergin  and  George  Mc- 
Gee, and  the  discharge  of  tbe  mortgage  on 
Mary's  land,  must  be  set  aside.  Decree  of 
the  court  below  will  be  reversed,  and  decree 
entered  in  this  court  in  accordance  with  tbe 
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above  opinion.  We  think  It  equitable  that 
the  costs  of  both  courts  should  be  paid  out  of 
the«8tate. 

McGRATH,  O.  J.,  did  not  sit    The  other 
Justices  concurred. 


WALKEB  T.  MeOEB. 
{Supreme  Court  of  Michigan.     June  4,  189S.) 

Appeal  from  circuit  court,  Kent  county,  in 
■chaiiciTy;   Allen  O.  Adsit,  Judge. 

Action  by  Jacob  W.  Wallcer.  as  administrator 
of  the  estate  of  Bernard  McGce,  deceased, 
against  Elizabeth  McGee,  widow  of  deceased,  to 
set  aside  the  assignmfuts  and  mortgaees  referred 
to  iu  XfoGee  v.  Mrtlee,  03  N.  W.  V63.  Prom  a 
-decree  in  favor  of  defendant,  plaintiff  appeals. 
Reversed. 

Turner  &  Carroll  (Joseph  Kirwin  and  M.  H. 
"Walker,  of  counsel),  for  appellant.  Maher  & 
Salsliurj-,  for  apitellee. 

GRANT,  J.  The  purpose  of  this  anit  is  to 
set  aside  the  assignments  of  the  mortgages  re- 
ferred to  iu  McGee  v.  McGee,  63  N.  W.  763 
The  di-cision  depeuds  upon  the  same  facts  and 
the  same  evidence  as  in  that  case,  the  testimony 
in  that  case  by  stipulation  being  used  in  this. 
The  decree  must  be  reversed,  and  decn-c  entered 
in  this  court  for  the  complainant  according  to  the 
prayer  of  the  bill.  T^e  costs  of  both  conrts  will 
be  paid  out  of  the  estate. 

McGRATH.  C.  J.,  did  not  sit  The  other  Jus- 
<tices  concurred. 


PEOPLE  V.  WHITNEY  et  al. 
(Supreme  Court  of  Michigan.     June  4,  1895.) 

tSTOZICATING  LMJIOKS— LOCAU  OPTIOX  — USUSUAl. 
PUNISU-MEST— INFOIIMATIOS — EVIDESOE — 

CuEniBii.iTT  OP  Witness. 

1.  Pub.  Acts  1889.  No.  207,  in  providtog  as 
a  punishment  for  the  first  offense  of  seiling  liq- 
uors unlawfully  a  fine  of  not  less  than  $50  or 
more  tlian  ?2(XJ  and  costs  or  imprisonment  in  the 
county  jail  not  less  than  twenty  days  or  more 
than  six  months,  and  for  every  subsequent  of- 
fense a  fine  of  not  less  than  $1(X)  nor  more  than 
f.oOO,  and  imprisonment  in  the  state's  prison 
for  not  less  than  six  months  or  more  than  two 
years,  is  not  in  conflict  with  Const  art.  6,  5  81, 
as  imposing  excessive  fines  or  unusnal  and  cruel 
punishment. 

2.  AVhere,  on  the  examination,  the  commis- 
«ion  of  a  crime  is  shown  to  have  been  on  a  dif- 
ferent date  from  that  charged  in  the  complaint, 
the  information  should  follow  the  date  shown  on 
examination. 

3.  The  prosecuting  attorney  Is  not  a  party  to 
a  criminal  case,  within  How.  St  »  6822,  7245, 
prohibiting  a  judge  or  justice  of  the  peace  from 
bearing  any  case  when  they  are  related  to  either 
party. 

4.  Pnb.  Acts  1889,  No.  207  (Local  Option 
I>nw).  i  17,  makes  the  record  or  a  certified  copy 
of  the  proceedings  by  the  county  board  evidence 
that  the  provisions  of  the  act  are  in  force  iu  the 
county.  Section  14  provides  that  the  regularity 
of  the  proceedings  prior  to  the  adoption  of  the 
prohibitory  resolution  by  the  county  board  shall 
not  be  open  to  question  on  a  prosecution  for  a 
violation  of  the  act.  HtUl  that,  on  a  trial  for  an 
unlawful  sale  of  liquor,  a  certified  copy  of  the  pre- 
amble and  resolution  by  the  county  board  is  suf- 
ficient evidence  of  the  existence  of  prohibition  in 
the  county,  without  proof  of  tlie  rcKularity  of  the 
proceeding  had  prior  to  the  adoption  of  the  resolu- 
uon. 


5.  The  fact  that  the  witnesses  for  the  state 
on  a  prosecution  for  selling  Uquors  unlawfully 
were  hired  to  procure  evidence  of  violation  of  the 
law  may  be  considered  by  the  jury  in  determin- 
ing the  credit  to  be  given  to  th^r  evidence. 

Exceptions  from  circuit  court,  Allegan  coun- 
ty; Philip  Padgham.  Judge. 

Charles  E.  Whitney  and  Ellis  Aldricb  were 
convicted  for  keeping  for  sale  and  selling 
liquor  without  a  license,  and  bring  excep- 
tions.    At&ruied. 

Fred  A.  Maynard,  Atty.  Gen.,  and  F.  E. 
Fish,  Pros.  Atty.,  tor  the  People.  Ed.  .1. 
Anderson  (H.  H.  Pope  and  U.  Hart,  of  couu- 
s^),  for  defendants. 

LONG,  J.  Respondents  were  eonvlcteil  upon 
anlnformationchar^lngthat  they  her.toforj, 
to  wit,  on  the  27th  day  of  July,  in  the  year 
one  thousand  eight  hundred  and  uiuety-fuur, 
at  the  village  of  Plalnwell,  In  Allegan  coun- 
ty, did  then  and  there  uulawfuUy  keep  a 
saloon  and  place  where  vinous,  malt,  brewed, 
fermented,  spirituous,  and  intoxicating  liq- 
uors, and  mixed  liquors  and  beverages,  a  part 
i  of  which  was  intoxicating,  were  sold,  storeil 
:  for  sale,  and  furnished  as  a  beverage;  they, 
I  the  said  Charles  E.  Whitney  and  Ellis  Ald- 
I  rich,  not  selling,  storing  for  sale,  or  furnlsb- 
I  Ing  such  liquors  as  a  druggist  or  registered 
pharmacist  under  and  In  compliance  with 
the  restrictions  and  requirements  Imposed 
upon  druggists  and  registered  pharmacists 
by  the  general  laws  of  the  state  of  Michigan, 
and  such  liquors  not  being  wine  sold  for  sac- 
ramental purposes,  nor  pure  alcohol  sold  or 
furnished  by  a  druggist  or  registered  phar- 
macist for  medicinal,  art,  scientific,  or  me- 
chanical purposes;  but  such  liquors  were 
sold,  stored  for  sale,  and  furnished  contrary 
to  the  provisions  of  a  certain  resolution 
adopted  by  the  board  of  supervisors  of  the 
county  of  Allegan,  state  of  Michigan,  on,  to 
wit  the  26th  day  of  February,  A.  D.  1894, 
in  the  pursuance  of  Act  No.  207  of  the  Pub- 
lic Acts  of  the  state  of  Michigan'  for  the  year 
1880.  The  aforesaid  keeping  a  saloon  and 
room  where  such  liquors  were  sold,  stored 
for  sale,  and  furnished  by  the  said  Charles 
E.  Whitney  and  Ellis  Aldrlch  was  then  and 
there  done  in  violation  of  the  provisions  of 
said  Act  No.  207  of  the  Pifbllc  Acts  of  the 
state  of  Michigan  for  the  year  1888,  which 
was  then  in  full  force  and  effect  In  said  Alle- 
gan county,  contrary,"  etc.  Complaint  was 
made  against  one  Fred  Rowe,  as  well  as  the 
two  respondents.  They  ail  bad  an  examination 
before  the  justice.  The  complaint  and  war- 
rant charged  the  offense  to  have  been  com- 
mitted on,  to  wit,  the  30th  day  of  July,  18!U. 
On  the  examination  the  respondents  were 
held  for  trial.  The  information  was  flle<l 
against  the  respondents,  and  the  offense  al- 
leged to  have  been  committed  on  July  27, 
1891.  The  information  was  filed  at  the  Oc- 
tober term,  1894.  (Counsel  for  respondents 
moved  ti  quash  the  proceedings,  on  the 
grounds:    (1)  That  the  Information  does  no' 
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charge  any  crime  nnder  the  laws  of  this 
state.  (2)  That  it  is  not  charged  In  the  in- 
formation that  rinous,  malt,  brewed,  fer- 
mented, spirituous,  or  intoxicating  liquors, 
or  mixed  liquors  and  beverages,  a  part  of 
which  was  intoxicating,  was  either  sold,  stor- 
ed for  sale,  or  furnished  as  a  beverage  at  the 
time  the  respondents  are  charged  with  keep- 
ing a  saloon.  (3)  Nor  is  it  cliarged  that  they 
or  either  of  them  sold,  stored  for  sale,  or 
furnished  any  of  the  liquors  meutloned  in 
Act  No.  207  of  the  Public  Acts  of  18S9.  (4) 
It  is  not  ctiarged  that  either  of  the  respond- 
ents were  not  selling,  storing  for  sale,  or  fur- 
nishing such  liquors  as  a  druggist  or  register- 
ed pharmacist  may,  under  and  in  compliance 
with  the  restriction  and  requirements  im- 
posed upon  druggists  and  registered  pharma- 
cists by  the  general  laws  of  the  state.  (5) 
That  the  respondents  have  never  been  exam- 
ined before  a  justice  of  the  peace,  as  re- 
quired by  law,  of  the  offense  charged  In  the 
said  Information.  (6)  That  the  offense  char- 
ged In  the  said  information  is  one  that  is 
laid  and  occurred  on  a  day  different  from 
that  charged  in  the  complaint  in  this  case, 
and  is  a  different  offense  from  that  charged 
in  said  complaint,  and  upon  which  examina- 
tion was  had  in  Justice's  court.  (7)  That 
said  information  should  designate  the  build- 
ing in  which  the  room  therein  mentioned  is 
situated.  (8)  It  should  also  describe  said 
room.  The  case  against  Rowe  was  nolle 
pressed.  The  motion  to  quash  the  proceed- 
ings was  overruled. 

The  first  contention  Is  that  Act  No.  207, 
Pub.  Acts  1889,  under  which  the  complaint 
is  made.  Is  unconstitutional,  as  "it  provides 
for  excessive  fines  to  be  Imposed,  and  caused 
cruel  and  unusual  punishments  to  be  inflict- 
ed, in  violation  of  acticle  6,  f  31,  of  the  con- 
stitution of  the  state."  Upon  the  legislature 
alone  is  conferred  the  power  to  fix  the  mini- 
mum and  maximum  of  the  punishment  for 
all  crimes.  People  v.  Smith,  94  Mich.  644, 
54  N.  W.  487.  It  is  true  that  cases  might 
arise  when  the  punishment  imposed  by  an 
act  is  so  cruel  and  unusual  that  the  courts 
would  interfere  and  protect  the  rights  of 
the  party,  but  in  the  present  case  the  penal- 
ties fixed  by  the  act  are  such  as  the  legisla- 
ture had  the  power  to  impose. 

2.  It  Is  contended  that,  the  date  charged 
In  the  Information  being  upon  a  different 
date  than  that  charged  in  the  complaint  and 
warrant,  a  separate  and  distinct  offense  was 
charged  thac  that  which  the  parties  were 
examined  upon,  and  the  Information  is  there- 
fore bad  for  that  reason.  There  was  some 
testimony  on  the  examination  showing  the 
offense  committed  by  the  two  respondents 
was  upon  the  date  diarged  In  the  informa- 
tion. The  prosecutor  was  not  bound  by  the 
date  charged  In  the  complaint  and  warrant. 
He  had  the  right  to  Inform  against  the  par- 
ties for  the  offense  committed  on  the  date 
shown  by  the  examination.  Annls  t.  People, 
13  Mich.  51L    The  averments  in  the  informa- 


tion are  sufiicient  under  the  statute,  and  we 
are  unable  to  agree  with  counsel  that  It  is 
defective  upon  the  grounds  stated  in  the  ob- 
jections. The  complaint  was  made  by  Fidtis 
E.  Fish,  prosecuting  attorney  of  the  county, 
before  B.  A.  Nevina,  a  Justice  of  the  peace, 
who  is  a  brother-in-law  of  Mr.  Fish.  It  is 
contended  that  this  rendered  the  proceedings 
before  the  Justice  void,  under  How.  St.  {{ 
6822,  7245,  prohibiting  any  judge  or  justice 
of  the  peace  from  hearing  any  case  where 
he  is  related  to  either  party  In  certain 
degrees  by  marriage  or  blood.  The  com- 
plainant is  not  a  party  to  the  suit,  witbiu 
the  meaning  ef  tliose  provisions  of  the  stat- 
ute.   Parsons  v.  People,  21  Mich.  509. 

3.  On  the  trial  the  prosecution  offered  in 
evidence  a  certified  copy  of  the  preamble  and 
resolution  of  the  board  of  supervisors,  or- 
dering prohibition  in  the  ooimty.  This  ^^as 
objected  to  by  the  defendant  on  the  foUowinK 
grounds:  "(1)  That  there  is  no  evidence  tbat 
the  resolution  was  ever  published  as  required 
by  the  6tatut&  (2)  The  resolution  prohibits 
the  sale  of  wine  for  sacramental  purposes, 
and  does  not  state  that  anything  therein  con- 
tained shall  not  prohibit  druggists  and  reg- 
istered pharmacists  from  selling  or  furnish- 
ing pure  alcohol  for  medical,  art,  scientiflc. 
and  mechanical  purposes,  in  accordance  with 
section  2283b4  of  the  Statutes.  These  are 
objections  I  will  state  on  record  to  the  pro- 
ceedings that  lead  np  to  the  adoption  of  this 
resolution  and  the  publication  in  it  (3)  The 
call  for  the  special  session  of  the  supervisors 
does  not  state  when  the  petitions  praying  for 
an  election  were  presented  to  the  county 
clerk  In  order  to  show  that  the  call  was  Is- 
sued within  five  days  thereafter,  and  to  sliow 
that  the  date  set  in  the  call  for  the  meeting 
of  the  board  is  not  less  than  ten  or  more  tbau 
twenty  days  from  the  presentation  and  filing 
of  such  petition,  in  accordance  with  aeo- 
tion  5  of  Act  No.  207  of  the  Laws  of  18S:>. 
(4)  The  notice  of  the  call  for  a  special  session 
of  the  board  of  supervisors  under  section  5 
of  the  act  was  not  served  upon  the  supervi»>r 
from  the  township  of  Saugatuck  at  least  ten 
days  before  the  time  fixed  for  such  meetins. 
and  that  he  was  not  present  at  any  time  dur- 
ing such  board  meeting,  as  we  will  show  by 
the  records.  (5)  Said  notice  was  not  served 
upon  the  supervisor  from  the  township  of 
Saugatuck  by  causing  a  copy  thereof  to  be 
delivered  to  him  personally,  or  by  leaving 
the  same  at  his  place  of  residence,  as  re- 
quired by  section  5  of  the  act.  and  that  tlie 
return  of  such  service  is  defective  in  tbai 
particular.  (6)  That  the  county  clerk  did 
not  cause  to  be  seiTed  upon  and  delivered  to 
the  clerks  of  the  townships  and  voting  pre 
cincts  of  this  county,  without  delay,  a  c«t- 
tifled  copy  of  the  order  ordering  and  calling 
the  election,  as  required  by  section  6  of  the 
act  (7)  Nor  were  such  orders  d^ivered  per- 
sonally to  such  clerks,  as  required  by  said  sec- 
tion 0,  as  shown  by  the  returns  on  the  files 
here  in  the  clerk's  office.    (8)  The  aflidnvit 
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of  publishing  the  order  calling  the  election 
ia  the  Allegan  Journal  is  by  Charles  W.  Kel- 
logg, foreman,  and  it  states  that  it  was  pub- 
lished for  three  successive  weeks,  and  that 
the  first  publication  was  on  January  5,  1894, 
and  the  last  on  January  26,  1894.    We  dalra 
that  such  a  state  of  facts  could  not  exist, 
and  that  there  could  not  be  three  successive 
weeks,  and  have  the  first  publication  on  the 
5th   and   the   last   cm  the   26th;    that   that 
skipped  one  week,  and  broke  the  continuity 
of  the  publication.     (9)  Such  afildavlt  was 
not  filed  with  the  clerk  of  this  court  until 
February  26,  1894,  being  seven  days  after  the 
election  was  held.     (10)  The  affidavit  of  pub- 
lishing such  order,  showing  the  publication  to 
be  in  the  AUegan  Gazette,  was  by   B.  O. 
Reld,  printer,  and  states  that  It  was  published 
for  seven  successive  weeks;    that  the  first 
publication  was  on  January  6  and  the  last 
on   February    17,    1894.    We   claim    that    It 
could    not    be    published    seven    successive 
weeks,  and  have  the  first  and  last  publica- 
tions come  upon  these  datea    (11)  That  affi- 
davit was  not  sworn  to  or  filed  with  the  clerk 
of  this  court  until  after  the  election,  to  wit, 
filed  on  the  20th  of  Febi-uarj-,  1894,  at  least 
seven  days  after  the  election  was  held.    (12) 
That  that  affidavit  was  not  sworn  to  and  filed 
until  after  this   resolution   was  adopted   by 
the  board  of  super\'isor8.     (13)  That  the  bal- 
lots printed  by  the   county  clerk,   and   fur- 
nished by  him  to  the  clerks  of  each  town- 
ship and  voting  precinct  in  the  county,  did 
uot  conform  to  section  8  of  the  act,  nor  to  the 
resolution  of  the  board  calling  the  election, 
in  that  they  were  not  in  two  separate  forms 
and  ballots,  but  the  "Xes"  and  "No"  ballots 
were  published  on  one  sheet  of  paper.     (15) 
That  the  township  clerks  and  the  clerks  of 
the    voting    precjncts   In    the   townships   of 
Wayland,    Otsego,    Martin,    Leighton,    and 
Ganges  did  not  transmit  and  file  with  the 
county  clerk  within  five  days  after  the  elec- 
tion any  poll  list  or  statement  of  the  number 
of  votes  cast  at  their  respective  elections,  as 
required  by  section  10  of  said  act.    (10)  That 
the  affidavit  of  the  publication  of  this  reso- 
lution offered  in  evidence  here  Is  made  by 
Vj.  C.  Reld,  of  said  county,  and  shows  that 
It    was  printed  in  the  Allegan   Gazette,   a 
weekly  newspaper  printed  and  circulated  in 
said  county  of  Allegan,  and  that  the  resolu- 
tion was  published  in  said  newspaper  for 
four  successive  weeks;  that  the  first  of  su(di 
publications  was  on  the  3d  day  of  March, 
1 S94,  and  the  last  on  the  31st    We  claim  that 
tbe  affidavit  Is  inconsistent  with  Itself,  and 
tbat  it  would  be  impossible  to  publish  that 
notice  for  four  successive  weeks,  and  have 
tbe  first  publication  and  the  last  publication 
come  upon  those  dates.    We  claim  that  the 
affidavit  shows  that  a  week  was  skipped,  and 
tbe  continuity  of  the  publication  was  broken. 
(17)  That  that  affidavit  does  not  show  tbat 
tbat  resolution  was  published  in  that  news- 
paper once  in  each  week  for  those  four  suc- 
cessive weeka" 


The  resolution  by  tbe  board  of  supervisors 
Is  as  follows:  "Whereas,  an  election  was 
duly  calle<l  by  the  board  of  sui)ervl8ors  of 
the  county  of  Allegan,  and  held  in  and  for 
said  county,  on  Monday,  the  19th  day  of 
February,  A.  D.,  18&t,  under  the  provisicms  of 
Act  No.  207  of  the  Public  Acts  of  1889,  ap- 
proved June  29,  1889,  to  ascertain  tbe  will 
of  the  qualified  electors  of  said  county  wheth- 
er or  not  the  manufacture  of  liquors  and  the 
liquor  traffic  should  be  prohibited  within  the 
limits  of  said  county;  and  whereas,  suffi- 
cient returns  and  statements  of  votes  cast  in 
tbe  several  townships  (and  precincts)  in  said 
county  have  been  made  to  said  board,  as  re- 
quired by  the  act  aforesaid;  and  whereas, 
said  statements  of  votes  have  been  canvass- 
ed by  the  said  board,  and  the  result  thereof 
ascertained;  and  whereas,  said  result  was 
in  the  affirmative  of  the  proposition  to  pro- 
hibit within  said  county  the  manufacture  of 
liquors  and  the  liquor  traffic,  the  majority  of 
the  votes  of  the  qualified  electors  of  said 
county  voting  thereon,  voting  (Yes)  in  the 
affirmative  thereof,  said  majority  being  1666; 
and  the  said  board  of  supervisors,  at  a  meet- 
ing held  on  the  26th  day  of  February,  A.  D. 
1894,  having  determined  and  declared  said 
result  aforesaid,  and  having  entered  said  can- 
vass of  the  votes,  determination,  and  decla- 
ration of  the  result,  together  with  a  tabular 
statement  of  all  the  votes  cast,  in  full  upon 
the  Journal  of  their  proceedings  for  that 
day:  Now,  therefore,  be  it  resolved  by  the 
board  of  supervisors  of  Allegan  county,  that 
by  virtue  of  the  authority  conferred  upon 
them  under  the  provisions  of  said  Act  No. 
207  of  the  Public  Acts  of  1889,  entitled  'An 
act  to  prohibit  the  manufacture,  sale,  keep- 
ing for  sale,  giving  away  or  furnishing  of 
vinous,  malt,  brewed,  fermented,  intoxicat- 
ing or  spirituous  liquors,  or  any  mixed  liquor 
or  beverage,  any  part  of  which  Is  Intoxicat- 
ing, and  to  prohibit  the  keeping  of  any  sa- 
loon or  other  place  for  the  manufacture,  sale, 
storing  for  sale,  giving  away,  or  furnishing 
such  liquors  or  beverages,  and  to  suspend 
the  general  laws  of  the  state  relative  to  the 
taxation  and  regulation  of  the  manufactm'e 
and  sale  of  such  liquors  in  the  several  coun- 
ties of  this  state  under  certain  circumstan- 
ces, to  authorize  the  qualified  electors  of  the 
several  counties  in  this  state  to  express  their 
will  in  regard  to  such  prohibition  by  an  elec- 
tion, and  to  authorize  and  empower  the  board 
of  supervisors  of  the  several  counties,  after 
such  election,  if  they  shall  determine  the  re- 
sult to  be  in  favor  of  such  prohibition,  to 
prohibit  the  manufacture,  sale,  keeping  for 
sale,  giving  away  or  fm-nishing  of  any  such 
liquors,  or  tbe  keeping  of  a  saloon  or  any 
place  for  the  manufacture,  sale,  storing  for 
sale,  giving  away  or  furnishing  of  the  same 
within  their  respective  counties,  and  to  pro- 
vide for  penalties  and  rights  of  action  ia 
case  of  its  violation,'  approved  June  29,  1889, 
It  is  hereby  ordered  that  on  and  after  the 
first  day  of  May,  one  thousand  eight  hun- 
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dred  and  ninety-four,  tlie  manufacture,  aale, 
keeping  for  sale,  giving  away,  <^  furnishing 
of  any  vinous,  malt,  brewed,  fMmented,  In- 
toxicating, or  spli-ltuous  liquors,  or  any  mlx- 
-ed  liquor  or  beverage,  any  part  of  whlcii  Is 
intoxicating,  and  the  keeping  of  a  saloon  or 
any  other  place  where  such  liquors  are  man- 
ufactm«d,  sold,  stored  for  sale,  given  away, 
or  f  urnislied,  shall  be  and  is  prohibited  with- 
in the  limits  of  said  Allegan  county;  that  this 
resolution  of  prohibition  shall  take  full  ef- 
fect within  the  said  county  of  Allegan  on 
the  first  day  of  May,  one  thousand  eight  hun- 
dred and  ninety-four,  aforesaid,  that  l>eing 
the  first  day  of  May  after  its  adoption;  that 
on  and  after  that  said  day  it  sliall  be  un- 
lawful within  said  county  of  Allegan  for  any 
person,  directly  or  indirectly,  himself  or  by 
his  clerk,  agent,  or  employ^,  to  manufacture, 
sell,  keep  for  sale,  give  away,  or  furnish  any 
vinous,  malt,  brewed,  fermented,  spirituous, 
or  Intoxicating  liquors,  or  any  mixed  liquor 
or  beverage,  any  part  of  which  is  intoxicat- 
ing, or  to  keep  a  saloon  or  any  other  place 
where  any  such  liquors  are  manufactured, 
sold,  stored  for  sale,  given  away,  or  furnished 
within  the  limits  of  said  county  of  Allegan, 
so  long  as  this  resolution  of  prohibition  re- 
mains unrepealed;  and  that  on  and  after  the 
said  first  day  of  May,  one  thousand  eight 
hundred  and  ninety-four,  the  provisions  of 
the  general  laws  of  this  state  for  the  taxa- 
tion and  regulation  of  the  business  of  manu- 
facturing, selling,  keeping  for  sale,  furnish- 
ing, giving  away,  or  delivering  spirituous  and 
Intoxicating  liquors,  and  malt,  brewed,  or 
ferm^ited  and  vinous  liquors,  shall  be  and 
are  suspended  and  superseded,  so  far  as  re- 
lates to  the  territory  and  munlclpaiities  with- 
in the  limits  of  said  county  of  Allegan,  so 
long  as  this  resolution  of  prohibition  re- 
mains unrepealed:  provided,  however,  that 
all  sales  of  liquors  in  said  county  by  drug- 
gists or  registered  pharmacists  shall  be  un- 
der the  restrictions  and  requirements  Im- 
posed upon  them  by  the  general  laws  of  the 
state." 

Section  17  of  the  local  option  law  provides 
that,  "on  the  trial  for  any  violation  of  section 
one  of  the  act,  it  shall  be  competent  to  In- 
ti-oduce  the  record  or  a  certified  transcript 
thereof  of  the  preamble  and  resolution,  •  *  • 
and  such  transcript  shall  be  the  evidence 
that  the  provisions  of  the  act  are  in  full 
force  within  the  county." 

In  Friesner  v.  C!ommon  Conndl,  91  Mich. 
504s  92  N.  W.  18,  it  was  said:  "The  plain  pur- 
pose of  this  provision  wap  to  place  the  result, 
when  ont»  reached  by  the  people,  beyond 
contruvi'i-sy  or  collateral  attack.  As  It  would 
be  competent  to  call  an  election  of  the  votors 
of  the  county,  or,  Indeed,  to  have  named  in 
the  statute  a  day  for  an  election  to  be  bad. 
It  is  likewise  competent  to  empower  the 
board  to  determine  when  the  requisite  facts 
exist  which  shall  authorize  them  to  call  an 
«lectlon  of  the  people.  This  having  been 
-done,  «iid  the  people  having  acted,  their  ac- 


tion is  final."  And  in  People  v.  Adams,  93 
Mich.  541,  55  N.  W.  461,  in  speaking  of  proof 
on  the  trial,  it  was  said:  "It  is  uimecessary 
to  prove  the  promulgation  of  tbe  adoption  of 
the  preamble  and  resolution.  Section  17  of 
the  act  makes  a  certified  transcript  of  tbe  rec- 
oi-d  of  the  preamble  and  resolution  evidence 
that  the  provisions  of  the  act  are  in  full 
force."  These  cases  answer  fully  tbe  third, 
fourth,  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh,  twelfth,  thirteenth,  and  fif- 
teenth objections  of  respondent's  counsel. 

But  section  14  of  the  act,  wtiich  requires 
filing  copy  with  the  secretary  of  state,  spe- 
cifically provides  "that  the  record  of  such  res- 
olution of  prohibition  and  of  the  pubUcatian 
of  notice,  and  all  duly  certified  copies  thereof, 
shall  t>e  the  evidence  of  the  facts  therein 
stated,  so  tax  as  rdates  to  the  territory  and 
mimlcipalities  within  the  limits  of  said  coun- 
ty; and  the  regularity  of  any  proceedings 
prior  to  the  adoption  of  such  resolution  by 
the  board  of  supervisors  shall  not  be  open  to 
question  on  the  e!xiuuina.tion  or  trial  of  any 
person  for  a  violation  of  any  provislMis  of 
section  one  of  this  act"  We  think  tlie  proof 
of  the  existence  of  the  local  option  law  with- 
in tiiat  county  was  sufiicient. 

4.  The  position  taken  that  there  was  no 
evidence  that  the  resolution  was  ever  pulv 
lished  as  reqtiired  by  the  statute  has  no  force. 
The  affidavit  shows  that  the  publication  was 
for  four  successive  weeks,  and  it  complies 
with  tbe  requirements  of  the  statutes. 

5.  The  point  that  the  resolution  probiblta 
tbe  sale  of  wine  for  sacramental  purposes, 
and  prohibits  druggists  or  pharmacists  from 

j  selling  for  purposes  allowed  by  section  IS  of 
the  local  option  act,  need  not  be  consldereil 
here.  It  will  be  time  to  dispose  of  tboee 
questions  when  properly  presented.  Sucb 
questions  do  not  aifect  tbe  rights  of  the  re- 
spondent, as  the  resolution  may  be  proper 
with  those  provisions  eliminated.  The  ob- 
jections to  the  resolution  were  property  over- 
ruled by  the  court  below. 

6.  Some  question  is  raised  as  to  tbe  con- 
stitutionality of  the  act  B  very  pro  vision  of  tbe 
the  act  was  under  consideration  in  Feek  v. 
Board,  S2  Mich.  303,  47  N.  W.  37,  and  It  waj- 
there  held  that  there  was  no  constitutional 
objection  to  it.  We  have  discovered  no  rea- 
son In  the  argument  of  tbe  counsel  for  re- 
spondent for  now  holding  otherwise. 

7.  We  find  nothing  in  the  conduct  of  the 
court  which  warrants  tbe  criticism  which 
counsel  makea  The  court,  from  the  manner 
of  the  examination  pursued,  may  have  lost 
patience  at  the  continued  repetition  of  ques- 
tions and  objections,  and  have  gone  to  aome 

,  length  In  compelling  connsri  to  desist;  but 
I  that  was  a  matter  which  the  court  below  bad 
I  a  right  to  control  in  the  orderly  conduct  of 
,  the  business  of  the  court 

8.  Criticism  is  also  made  upon  the  witness- 
es for  the  people  by  whom  the  offense  was 
sought  to  he  proven.  It  Is  contended  that 
they  were  hired  to  procure  tbe  crime  to  be 
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committed.  We  think  the  eyldence  does  not 
bear  oat  this  contention.  They  were  paid  to 
ferret  out  the  crime,  to  ascertain  if  parties  in 
that  county  were  violating  the  local  <^tlon 
law.  As  was  said  In  People  v.  Mills,  94 
Mich.  6^,  54  N.  W.  488:  "It  is  the  duty  of 
polico  officers,  not  only  to  aid  by  all  proper 
means  in  the  arrest  and  conTiction  of  crimi- 
nals, but  to  detect  and  dlscorer  crime."  The 
court  chargred  the  Jury,  in  reference  to  these 
witnesses,  that  they  might  consider  the  fact 
that  they  were  hired  to  go  there,  for  the  pur- 
pose of  determining  how  far  they  were  enti- 
tled to  credit. 

From  a  carefQl  review  of  the  case  en  the 
questions  raised,  we  find  that  no  error  was 
committed  which  calls  for  reversaL  The 
conviction  must  be  affirmed. 

McGRATH,  G.  J.,  took  no  part  in  the  de- 
cision.    The  other  justices  concurred. 


MITCHELL  T.  COLBY  et  al. 

(Supreme  Court  of  Iowa.     May  29,  1895.) 

Contract  betwebn  Attornet  and  Cubnt — Va- 

ijoiTi — Salk  or  Land— Statute  of  F&acds 

— Part  Pekfokmasce. 

1.  A  contract  by  an  attorney  who  has  charge 
of  the  interest  of  heirs  in  an  estate,  with  such 
faeiis,  for  the  porcbase  of  a  portion  of  the  es- 
tate which  they  bare  received  in  a  compromise 
negotiated  by  him  with  their  consent,  is  valid,  if 
the  consideration  is  adequate,  and  the  transac- 
tion is  without  concealment  or  fraud  on  his  part 

2.  A  contract  for  the  transfer  of  an  interest 
in  land,  in  conaideration  of  legal  services  render- 
ed in  settlement  of  an  estate,  and  the  aignioK  of 
a  bond,  is  not  within  the  atatate  of  fraods,  when 
such  consideration  has  been  fully  executed,  ex- 
cept the  taking  of  a  formal  order  of  court  ap- 
proving of  the  settlement 

Appeal  from  district  court,  Adams  county; 
H.  £.  Deemer,  Judge. 

Action  In  equity  to  compel  specific  perform- 
ance of  an  alleged  contract,  and  to  cancel  cer- 
tain couTeyauces  of  real  estate.  Decree  was 
entered  in  favor  of  the  plaintiff,  from  which 
the  defendants  appeal.     Afiirmed. 

Thos.  L.  Maxwell  and  Davis  &  W^a,  for 
appellants.  W.  O.  Mitcliell  and  H.  T.  Oran- 
ger,  for  appellee; 

GIVEN,  O.  J.  1.  Plaintiff  filed  an  amend- 
ed absti-act,  the  first  15  pages  of  which  set 
oat  at  length  the  findings  of  facts,  condn- 
Blons  of  law,  and  order  tor  decree,  as  signed 
and  filed  by  the  trial  Judge.  Defendants 
moved  to  strike  out  this  part  of  the  amended 
abstract,  upon  the  grounds  that  it  purports 
to  be  the  opinion  of  the  trial  Judge,  and  is 
no  part  4^  the  evidence,  pleadings,  or  record 
in  the  case.  The  case  was  taken  under  ad- 
visement, decree  to  l>e  entered  in  vacation; 
and,  in  vacation,  the  trial  Judge  filed  his  find- 
ings and  order,  as  set  out  in  the  sm^ided 
abstract  While  the  document  thus  signed 
and  filed  by  the  Judge  is,  in  form  and  effect, 
Cbe  opinion  of  tliia  court;  It  ia  also  a  state- 
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ment  of  the  findings  of  facts  and  of  conclu- 
sions of  law  made  by  the  court,  and  the  order 
of  the  court  specifically  directed  as  to  the  de- 
cree to  be  entered.  It  is  unquestionably  a 
part  of  the  record  In  the  case,  and  the  motion 
to  strike  is  therefore  overruled. 

2.  The  record  before  us  is  quite  voluminous, 
and  is  elaborated  at  great  length  In  the  argu- 
ments for  appellants.  After  a  careful  read- 
ing, we  gather  the  fcdiowing  as  a  sufficient 
statement  of  the  case  for  an  understanding 
of  the  controlling  questions  involved:  The 
following  facts  appear  without  controversy, 
or  are  fairly  established  by  the  evidence:  In 
Noveml>er,  1891,  Moses  Colby  died  without 
children,  leaving  his  wife,  Harriet,  surviving 
him.  He  left  a  large  estate  m  real  and  per- 
sonal property,  partly  in  Kane  county.  111., 
and  partly  in  Adams  county,  Iowa,  all  of  the 
value  of  about  $70,000.  So  far  as  has  been 
asceartained,  he  left  no  will.  He  held  a  mort- 
gage on  certain  real  estate  in  Coming,  Adams 
county,  Iowa,  known  in  the  record  as  the 
"Beymer  Property,"  which  mortgage  had 
been  forecloeed,  and  sale  made  thereof,  from 
which  the  time  to  redeem  expired  on  the  6tll 
of  July,  1893.  Deceased  had  formerly  re- 
sided In  Kane  county.  III.,  and  his  remains 
were  taken  from  Coming  to  Illinois  for  buri- 
al, accompanied  by  Mrs.  Colby.  Mrs.  Colby 
thereafter  remained  in  Illinois,  and,  at  her 
instance,  administration  _  was  granted  upon 
the  estate  In  Kane  county,  one  Laban  Hay- 
ward  being  ai^olnted  administrator.  The  de- 
fendant J.'  N.  Roland  was  appointed  ancillary 
administrator  by  the  court  of  Adams  county, 
Iowa.  The  defendants  in  this  action,  other 
than  J.  N.  and  Nellie  I.  Roland,  are  children 
at  descendants  of  the  brothers  and  sisters 
of  deceased,  and  entitled  to  share  in  the  dis- 
tribution of  his  estate.  Under  the  laws  of 
this  state,  if  Mr.  Colby  was  a  resident  there- 
of at  the  time  ot  his  death  these  heirs  would 
take  one-half  of  his  estate,  both  real  and 
personal,  but  if  he  was  a  resident  of  the 
state  of  Illinois  their  share  in  the  estate 
would  be  much  leaa  Mr.  Colby  having  re- 
added  in  Adams  county,  Iowa,  for  some  time 
before  bis  death,  it  was  to  the  interest  of 
these  heirs  to  establish  that  bis  domicile  was 
in  this  state  at  the  time  of  his  death.  The 
defendant  heirs,  through  Mr.  True  W.  Town- 
send,  of  Boston,  Mass.,  their  attorney  lu  fact, 
employed  the  plaintiff  (then,  and  for  many 
years  prior,  a  practicing  attorney,  residing 
at  Coming,  Iowa)  to  represent  their  Interest 
in  said  estate.  They  entered  into  a  written 
contract  whereby  plaintiff  agreed  to  take 
charge  of  litigation  growing  out  of  said  es- 
tate, and  give  it  his  best  efforts  and  attention, 
in  c»nslderatlon  of  which  It  was  agreed  that 
he  should  have  $100  retainer  fee,  to  be  paid 
in  caah,  $1(X)  trial  fee  in  district  court,  and 
10  per  cent  additional  <m  all  money  or  prop- 
erty recovered  for  the  heirs  from  said  estate, 
"whetbec  by  suit  compromise,  or  settlement" 
It  waa  also  agreed  that,  if  the  heirs  received 
only  an  interest  in  the  lUinoto  real  estate 
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plaintiff  wa*  to  reoelTe  no  per  oenL  on  the 
amount  tbereot  Under  this  emplojrment, 
plaintiff  proceeded  at  once  to  gire  all  proper 
and  neoeasarT-  attention  to  the  litigation  in 
the  courts  of  Illlnoia  and  Iowa  with  respect 
to  aaid  estate.  After  a  time,  overtures  for  a 
settlement  between  the  widow  and  these 
heirs  as  to  the  distribution  of  the  estate  be- 
gan to  be  made.  The  defendant  J.  N.  Bo- 
land  of  Coming,  Iowa,  ancillary  administra- 
tor, was,  with  the  sanction  of  Mr.  Townsend, 
authorised  to  go  to  lUlnois,  and  see  what 
compromise  the  widow  was  willing  to  malce, 
and  it  was  agreed  that  he  should  have  one- 
half  of  all  oyer  |20,000  that  he  could  procure 
for  these  heirs.  He  went  to  Illinois,  but  ac- 
complished nothing  more  than  to  learn  that 
Mrs.  Colby  had  authorized  her  attorneys  at 
Coming  to  make  an  offer  of  settlement  The 
plaintiff  thereafter  took  an  active  part  in  try- 
ing to  bring  about  a  compromise  between  the 
widow  and  these  heirs,  and,  after  an  exten- 
sive correspondoice  and  several  interviews, 
Mr.  Townsend,  the  plaintiff,  the  attorney  in 
Illinois  for  Mrs.  Colby,  and  the  principal  ad- 
ministrator met  In  Aurora,  III.,  and,  after  ex- 
tended negotiations,  agreed  upon  terms  of 
settlement,  which  were  reduced  to  writing, 
and  signed  by  Mrs.  C<dby,  Mr.  Hay  ward,  ad- 
ministrator, and'  Mr.  Townsend,  attorney  in 
fact,  on  the  22d  day  of  September,  1892.  By 
said  writing  it  was  agreed  that  these  heirs 
should  have  $21,000,  and  the  Beymer  prop- 
erty. In  Coming,  Iowa,— Mrs.  Colby  to  have 
all  the  residue  and  remainder  of  the  estate,— 
and  at  the  coming  January  term  of  the  dis- 
tiict  court  of  Adams  county,  Iowa,  an  order 
should  be  entered  tor  such  distribution  of 
the  estate.  It  was  also  agreed  that  J.  N. 
Boland,  who  held  the  legal  title  to  the  Bey- 
mer property,  should  convey  the  same  to  the 
heirs,  and  that  all  costs  and  exi)ense8  of  the 
settlement  of  the  estate  In  Iowa  should  be 
paid  by  Mrs.  Colby,  or  the  Illinois  adminis- 
trator. It  was  further  agreed  that  the  h^rs 
should  receive,  as  part  payment  of  said  f  Sl,- 
000,  certain  notes  then  In  the  hands  of  Mr. 
Roland  as  administrator,  as  shown  by  his  re- 
port of  July  2,  1892,  "or  the  proceeds  thereof, 
if  any,  since  collected,  provided  that  the  prin- 
cipal sum  of  the  same  shall  not  exceed  $6,- 
120.00,  and  which  said  notes  shall  be  so  re- 
ceived by  them  as  so  much  payment  of  the 
said  sum  of  twenty-one  thousand  dollars,  at 
the  value  of  six  thousand  dollars."  Said 
agreement  contains  this  further  stipulation: 
"It  is  further  agreed  that,  prior  to  the  pay- 
ment of  any  imrtlon  of  the  said  twentynine 
thousand  dollars,  said  second  party  shall  de- 
liver to  the  said  first  party  a  good  and  sufD- 
clent  bond,  signed  by  themselves,  as  princi- 
pal, and  by  W.  O.  Mitchell,  as  surety,  in  the 
peiial  sum  of  thirty  thousand  dollars,  and 
that  a  bond  executed  July  18,  1802,  shall  be 
the  one  taken  In  consummation  thereof."  It 
was  further  agreed  that  these  heirs  should 
convey  to  the  widow  all  right,  title,  and  in- 
terest to  the  property  of  deceased  in  Aurora, 


HL     And  It  was  agreed,  on  tlie  part  ct  ltr> 
C<riby,  "that  no  claim  of  beirBliip  sbcc^d  :« 
made  by  William  and  Mattie  CoKtj-.  vbo  » 
the  diildren  of  one  William    H.   Ctdbr.  it- 
ceased,   who  was  the  foster    diild  of  stii 
Moses  Colby."     It  wiU  be  seen  tliat  by  -la 
agreement  the  heirs  were  to  b&ve  the  IBe; 
mer  property,  the  notes  in  tbe  liands  of  t- 
land,  and  the  balance  in  money  necessur  ■ 
make  $21,000.     Mr.  Townsend  -was  evi-i€i-.. 
anxious  to  take  back  with  bim,  to  the  EsA 
some  money  for  the  heirs;   bat,  as  mathrv 
stood,  he  would  have  nothing  until  the  terz.^ 
of  settlement  were  confirmed  in  an  ordfT .' 
court  at  the  coming  January   term,  ai^i  Ir 
had  nothing  from  which  to  immediately  rrai- 
Ize  cash,  except  said  notes.    While  at  ATl^.n. 
and  prior  to  the  execution  of  said  contract  c! 
settlement,   Mr.   Townsend    (as    attorney  ii 
fact)  and  plaintiff  aitoed  into  negodatic:' 
for  a  settlement  of  plaintiff's  fees  as  anr>r 
ney,  and  for  his  going  upon  tbe  $30,000  in- 
demnity bond  to  the  estatei.     Whatever  mr 
have  been  the  ability  of  these  heirs  to  ?!re 
this  bond,  it  Is  evident  that  the  plaintiff  nx^ 
to  be  recompensed  for  assuming  tbe  iJabUiiT 
that  he  did  in  signing  that  bond  as  sure:;. 
Plaintiff  alleges  that  at  the  time  of  said  Srt- 
tlement,  and  as  an  inducement  to  plaintifT  t" 
sign   said   bond,  and   to   settle   tbe  fees  t- 
which  he  was  entitled,  an  agreement  »«> 
made  between  him  and  Townsoid,  attotnef 
in  fact,  of  which  a  memorandum  In  wriiisj 
was  made  and  assented  to  as  a  part  of  ssk 
settlement  upon  plaintiff's  signing  said  bonii: 
that  It  was  agreed  that  in  consida-ation  cf 
plaintiff's  services  the  Beymer  property  wi> 
to  be  conveyed  to  him  by  Mr.  Ridand,  and 
that  said  notes,  together  with  the  interest  ao 
crued  thereon  since  July  2,  1892,  wffle  als" 
to  be  transferred  to  him,— he  to  pay  to  saiJ 
heirs,  "within  ten  days  from  the  receipt  i>' 
said  notes,  and  mortgages  securing  tbe  mu«. 
duly  assigned  to  him,  the  sum  of  five  thou- 
sand dollars  In  cash."     This   memoraadaai 
was  not  signed  by  either  party,  and  the  ie- 
fendants  denied  that  such  an  agreement  wa? 
made.     After  these  transacticms  at  Aurots. 
Mr.  Townsend  and  the  plaintiff  came  togeth- 
er to  Coming,  Iowa,  with  a  view  to  plaiJitiirs 
getting  the  $5,000  which  he  was  to  pay  to 
Townsend  for  the  heirs.     Roland  insisted  od 
being  paid  one-half  of  all  in  excess  (tf  l°3>.- 
000,  while  the  plaintiff  denied  his  rigbt  :» 
any  compensation,  but  agreed  that.  If  Town- 
send  requested  it,  he  would  pay  B(riand  tW- 
Plalntlff  offered  to  pay  Boland  tbe  $100.  bot 
Roland  refused  to  receive  it,  and  failed  to 
convey  the  Beymer  pn^erty,  or  to  delirw 
over  said  promissory  notes  and  mort;!a|!e& 
After  considerable  negotiation  witb  Rolaad 
and  a  failure  to  reach  a  satisfactory  regult. 
Townsend  agreed  that  Roland  should  bar'' 
tbe  Beymer   property  and   said   promissorr 
notes  and  mortpiges  fw  $7,500  (the  not«  !«■ 
ing  estimated  at  $5,800);  and  thereupon  R*^ 
land,  as  admiuistrator,  c<mveyed  the  Be.TOier 
property  to  these  heirs,  and  Townsend.  ^< 
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their  attorney  In  fact,  conveyed  tlie  same  to 
the  defendant  NelUe  I.  Roland,  wife  of  John 
X.  Roland.  These  are  the  deeds  which  the 
[>laintiff  seeks  to  have  canceled. 

3.  We  now  Inquire  whether  the  plaintiff 
ttas  established  his  allegations  of  an  agree- 
ment between  himself  and  Townsend.  The 
evidence  upon  this  Issue,  though  somewhat 
extended.  Is  not  conflicting.  The  plaintiff 
testified  unqualifiedly  to  an  agreement  such 
xa  he  alleges,  and  Is  corroborated  by  several 
irltneeses  present  It  Is  true,  Mr.  Townsend 
lenies  the  agreement,  but.  on  further  exam- 
nation,  admits  the  agi'eement.  In  all  partlcu- 
ars,  as  claimed  by  the  plaintiff,  except  that 
;>Ialntlff  was  to  have  10  days  In  which  to  pay 
Jie  $5,000,  and  that  there  was  any  agreement 
:o  compensate  plaintiff  for  signing  the  bond. 
In  view  of  all  the  circumstances  and  desires 
>f  the  parties,  it  was  entirely  reasonable  that 
Jiey  should  have  made  just  such  an  agree- 
neut  as  plaintiff  claims.  It  was  made  with 
'nil  knowledge  upon  the  part  of  Mr.  Town- 
tend  of  all  facts  entering  into  the  transaction. 
The  plaintiff  had  fully  and  fairly  Imparted 
ill  Information  in  his  possession  touching  the 
>i-operty  ot  the  estate.  Its  value^  and  the 
>robable  duration  and  result  of  litigation, 
fbe  consideration  moving  from  the  plaintiff 
'or  the  transfer  to  him  of  the  Beymer  prop- 
erty and  notes  was  full  and  adequate.  Plaln- 
iff  being  the  attorney  for  the  parties  with 
vbom  be  was  dealing,  we  have  scanned  the 
xansactlon  with  unusual  eare;  and,  holding 
he  plaintiff,  as  we  do,  to  the  strictest  rule 
bat  obtains  between  attorney  and  client,  we 
■each  the  conclusion  that  he  has  not  only  es- 
a.bllshed  the  agreement  as  alleged,  bat  that 
t  was  entered  Into  with  the  utmost  "falr- 
lees,  adequacy,  and  equity,"  and  without  any 
raud  upon  his  part  We  are  satisfied  that, 
lad  it  not  been  for  the  unwarranted  demand 
if  Mr.  Roland,  the  agreement  would  have 
>een  carried  out  In  good  faith.  The  greater 
>art  of  the  136  pages  of  argument  submitted 
>y  defendants  Is  addressed  to  their  claim  of 
llegality  and  fraud  In  this  contract,  upon  a 
-ariety  of  reasons  presented  In  the  argument, 
lune  of  which,  we  think,  has  support  In  the 
ecord. 

4.  Defendants  contend  that  as  this  agree- 
iient  is  in  part  for  a  transfer  of  the  Interest 
a  lands,  and  was  not  in  writing  signed  by 
he  parties,  it  is  within  the  statute  of  frauds, 
nd  that  thertfore,  all  the  evidence  Intro- 
luced  to  establish  it  is  Inaamlssible.  Plalu- 
1£C  bad  signed  the  |30,000  bond,  and  rendered 
learly  all  the  services  which  he  was  to  ren- 
ter as  consideration  to  the  heirs.  All  that 
emalned  for  him  to  do  was  to  take  the 
ormal  order  of  the  court  according  to  the 
erms  of  settlement.  Part  of  the  considera- 
ion  had  been  received  by  the  hell's  from 
tialatlff,  and  therefore  the  cose  Is  within  the 
xceptlon  provided  In  the  statute  to  the  pro- 
iibiti(»i  upon  which  defendants  relied.  It  is 
ontended  that  plaintiff  had  an  adequate  rem- 
(ly  at  law.  and  therefore  Is  not  entitled  to 


maintain  this  actloD.  The  action  Is  not  only 
to  cancel  conveyances  of  real  estata^  but  to 
compel  conveyances  thereof  in  performance 
of  the  alleged  contract  If  plaintiff  Is  enti- 
tled to  the  real  estate,  equity  will  not  deny  It 
to  him  merely  because  he  may  recover  its 
value  In  an  action  at  law. 

6.  It  Is  contended  on  behalf  of  the  defend- 
ants Roland  that  the  plaintiff  Is  estopped  to 
ask  the  conveyance  of  the  notes  and  Beymer 
property  upon  the  ground  that  plaintiff  had 
told  Roland,  shortly  before  he  (Roland)  made 
the  agreement  with  Townsend,  that  he 
(Mitchell)  had  not  traded,  that  he  and  Town- 
send  were  |300  apart,  and  that  he  was  going 
to  let  Townsend  sweat  a  few  days.  We  think 
the  evidence  entirely  fails  to  show  grounds 
of  estoppeL  Roland  knew  of  all  the  trans- 
actions up  to  that  time,  and  that  It  was  only 
his  demand  for  compensation  that  stood  lu 
the  way  of  a  settlement  between  the  plaintiff 
and  Townsend  according  to  their  agreement. 
He  knew  of  plaintiff's  objection  to  his  being 
paid  one-half  of  the  excess  over  $::u,uuu,  and, 
we  think,  was  very  ready  to  embrace  the  first 
(^^wrtunity  to  get  the  papers  and  notes  be- 
yond the  reach  of  the  plaintiff,  and  under  his 
contract  The  district  court  entered  decree 
canceling  said  conveyances  from  Roland  to 
the  heirs,  and  from  them  to  Nellie  I.  Roland, 
for  the  Beymer  property,  and  decreed  the 
same  to  the  plaintiff,  and  gave  him  judgment 
against  the  heirs  for  $1,600,— the  value  of 
said  promissory  notes  in  excess  of  the  $5JD00 
which  plaintiff  was  bound  to  pay  to  the  heirs 
upon  delivery  of  the  notes  to  him.  The  de- 
cree also  required  the  plaintiff  to  pay  into 
court  $100,  to  be  paid  to  the  defendant  J.  N. 
Roland,  as  per  plaintiff's  agreement  to  pay 
that  amount  to  him;  the  decree  providing 
that,  if  R<^nd  refused  to  receive  the  same, 
it  be  paid  to  the  other  defendants.  Our  ex- 
amination of  the  case  leads  us  to  the  conclu- 
sion that  this  decree  1b  fully  sustained  by  the 
evidence,  that  It  is  in  accordance  with  law, 
and  effectuates  justice  between  the  parties. 
It  Is  therefore  affirmed. 

DBEMER,  J.,  took  no  part. 


CLARK  V.  DARLINGTON. 

(Supreme  Court  of  South  Dakota.    June  15, 
1805.) 

AcTioiT  TO  Quiet  Title— Whss  Lies— Pleidimos. 

1.  The  holder  of  a  certificate  of  purchase  of 
land  at  a  tax  sale,  entitling  him  to  a  deed  of  such 
land  at  the  maturity  of  such  certificate,  claims 
"an  estate  or  interest"  in  audi  land,  within  the 
meaning  of  section  5449,  Comp.  Laws. 

2.  A  complaint  whidi  alle);es  that  the  plain- 
tiff "is  the  absolute  and  onqualified  owner  in  fee 
simple,"  and  tiiat  tiie  defendant  "wrongfully  and 
without  right  daims  an  intereet  in  said  land  by 
virtue  of  an  alleged  purchase  thereof  at  tax  sale; 
that  said  claim  is  n^ust  and  wronsfal,  and  with- 
ont  any  foundation  in  law  or  fact;  that  said 
claim  is  made  adversely  to  said  ownership  and 
title  of  said  plaintiff,"— states  a  cause  of  action 
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under  «aW  8*ction  544©,  without  pnrHenlarly  set- 
ting ODt  tbe  facta  upon  whidi  the  Invalidity  of 
such  certificate  ia  claimed. 

3.  It  not  appearing  upon  the  face  of  tbe  com- 
plaint, either  expressly  or  by  implication  of  law 
or  fact,  that  any  taxes  were  or  are  due  upon  said 
land,  the  complaint  ia  not  subject  to  general  de- 
murrer on  the  ground  that  it  does  not  contain 
an  ofFer  to  pay  whateTer  taxes  may  be  found  to 
be  due  on  the  same. 
(Syllabus  by  tte  Court.) 

Appeal  from  circuit  court,  S<dmand8  coun- 
ty; A.  W.  Campbell.  Judga 

Action  to  quiet  title  by  Cornellns  Clark 
against  Jared  Darlington.  A  demurrer  to 
the  complaint  was  overruled,  and  defendant 
appeals.    Affirmed. 

Albert  Gunderson,  for  appellant  H.  C. 
Brlgga  and  H.  H.  Potter,  for  respondent 

KBLLAM,  J.  This  la  an  appeal  from  an 
order  of  tbe  circnlt  court  of  Edmunds  county 
overruling  a  demurrer  to  the  complaint  Re- 
spondent brought  the  action  to  quiet  the  title 
to  certain  real  estate  in  the  complaint  de- 
scribed. It  is  alleged:  First,  that  plalntUT 
"is  the  absolute  and  onquallfled  owner  In  fee 
simple"  of  the  land  described;  and,  second, 
that  the  defendant  "wrongfully  and  without 
right  claims  an  interest  in  said  land  by  vir- 
tue of  an  alleged  purt.>hase  thereof  at  tax 
sale;  that  said  claim  is  unjust  and  wrongful, 
and  without  any  foundation  In  fact  or  law; 
that  said  claim  is  made  adversely  to  said 
ownership  and  title  of  said  plaintiff."  To 
this  complaint  defendant  demurred,  on  the 
ground  that  It  does  not  state  facts  sutBclent 
to  constltiite  a  cause  of  action.  From  an 
order  overruling  the  demurrer  tbe  defendant 
appeals. 

Appellant  contends  that  section  6449,  Oomp. 
Laws,  under  which  this  action  Is  brought 
does  not  authorize  an  action  to  quiet  title 
against  one  who  does  not  claim  "an  estate 
or  interest  In  real  propeity"  adverse  to  the 
plaintiff,  and  that,  as  one  who  "claims  an 
Interest  In  said  land  by  virtue  of  an  alleged 
purchase  thereof  at  tax  sale"  has  a  lien  only, 
be  is  not  In  position  to  maintain  an  action 
under  said  section.  The  section  reeds  as  fol- 
lows: "An  action  may  be  brought  by  any 
person  against  another  who  claims  an  estate 
or  interest  in  real  property  adverse  to  him, 
for  the  purpose  of  determining  such  adverse 
claim."  This  view  of  the  scope  of  this  stat- 
ute Is  apparently  sustained  by  Bidwell  v. 
Webb,  10  Minn.  59  (GU.  41),  In  which  It  Is  held 
that  a  purchaser  at  a  tax  sale  has  no  such 
"estate  or  Interest"  In  the  real  estate  so  sold 
as  would  subject  him  to  an  action  under  this 
section.  This  seems  to  us  to  narrowly  re- 
strict the  meaning  of  the  word  "interest"  as 
■used  In  that  section.  The  evident  purpose  of 
the  statute  was  to  authorize  one  claiming  to 
be  the  owner  of  real  estate  to  himself  initiate 
proceedings  to  test  the  validity  of  an  adverse 
claim  of  "estate  or  Interest"  In  auch  real 
estate  asserted  by  another;  to  have  the  same 
canceled  If  unfounded,  and  thus  relieve  him- 


self from  the  annoyance,  anff  hla  pvoperty 
from  the  damaging  and  depreciating'  effect 
of  the  constant  and  standing  asBertion  aai 
menace  of  such  unfounded  claim.  He  is  dk 
obliged  to  *^nffer  In  sflence"  untQ  sacb  time 
as  the  advene  (daimant  shall  see  fit  to  for- 
mally and  actively  predicate  judicial  or  otlier 
proceedings  upon  his  claim.  In  this  case  the 
allegation  Is,  In  substance,  that  the  propotr 
was  nnlawfolly  sold  for  taxes,  and  tliat  the 
defendant  Is  tbe  holder  of  the  sale  certificate. 
This  certificate  will  of  Itself,  and  by  mer- 
efflux  of  time,  grow  Into  a  deed,  wblch  win 
purport,  at  least  to  convey  the  title  Sncli 
outstanding  tax-sale  certificate  Injures  and 
depreciates  the  owner's  title  In  tbe  sam« 
manner,  though  probably  not  In  tbe  same 
measure,  as  the  tax  deed  which  wlU  be  bas«^d 
upon  it;  and  there  would  appear  to  be  ns 
good  reason  why  such  certlflcate.  If  Invalid 
and  wrongful,  should  be  required  to  ripeh 
Into  a  deed,  before  the  owner  of  tbe  fee  could 
attack  It  In  Eaton  t.  Supervlsora,  44  AVig. 
490,  and  again  In  Horn  v.  Garry,  48  WI&  47a 
5  N.  W.  897.  It  was  held  that  such  a  certifi- 
cate did  give  tbe  holder  an  IntereBt  In  tbe 
real  estate:  that  It  was  a  certlflcate  of  the 
purchase  of  tbe  land  described,  sabject  to  be 
defeated  by  redemption.  We  think  tbe  bold- 
er of  such  Instrument  ought  to  be  r(>garded 
as  claiming  an  Interest  In  the  land  within  tiie 
meaning  of  the  statute  quoted.  This  was 
distinctly  so  held  In  Axtell  y.  Gertach,  67 
Cal.  483,  8  Pao.  34,  a  case  very  similar  to  the 
one  now  before  us  as  to  facts.  Kittle  v. 
Bellegarde,  86  Cal.  556,  25  Pac.  55,  was  an  ac- 
tion by  one  claiming  to  be  the  owner  of  real 
estate  against  one  holding  a  certificate  of  sale 
for  unpaid  assessments  for  street  Impiwe- 
ments.  The  court  hdd  the  action  properly 
brought  under  the  section  of  their  statute  cor- 
responding with  our  section  5449.  See,  also. 
Withers  v.  Jacks,  79  Cal.  297,  21  Pac.  824, 
where  it  Is  said  that  this  statate  to  Intended! 
to  embrace  every  description  of  claim  where- 
by the  plaintiff  might  be  deprived  of  his 
property,  or  its  tide  clouded,  or  Ita  valne  de- 
preciated; and  Maxon  v.  Ayets,  28  Wis.  612: 
Bogert  T.  City  of  Eliaabeth,  27  N.  J.  E:q.  56S: 
Rhea  v.  Dick.  34  Ohio  St  420.  While  tbe 
statutes  of  some  of  these  states  are  not 
phrased  precisely  like  ours.  It  ia  bdiered  they 
were  intended  to  apply  to  and  afford  relief 
In  the  same  class  of  cases. 

Appellant  further  contends  that  the  ccnn- 
plalnt  is  demiurrable  because  it  does  not  set 
out  the  facts  upon  which  the  invalidity  of  tbe 
tax  sale  and  certlflcate  la  claimed.  This  pre- 
cise question  has  been  ruled  upon  In  several 
cases,  and  a  complaint  like  this  hdd  sofiS- 
clent  Ely  v.  Railroad  Co..  129  U.  a  291.  9 
Sup.  Ct.  293,  went  up  from  Arlxona.  The 
question  and  the  conditions  were  entirely  like 
those  now  before  us.  The  court  said:  ^Aa 
allegation  that  tbe  defendant  claims  an  ad- 
verse estate  or  Interest  is  sufficient  witbnut 
further  defining  It  to  put  him  to  a  disclaimer, 
or  to  allegation  and  proof  of  tbe  estate  er 
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Interest  which  he  claims,  the  nature  of  which 
must  be  known  to  him  and  may  not  be 
known  to  the  plaintiff."  To  the  same  effect, 
see  Amter  v.  Conlon  (Colo.  App.)  32  Pac.  721; 
Itallroad  Co.  v.  Oyler,  60  Ind.  388;  Mining 
Co.  V.  Marsano,  10  Nev.  370,— orerrullng  a 
prior  contrary  holding  In  Blasdell  t.  Wil- 
liams, 9  Nev.  161.  McDonald  v.  Eariy  (Neb.) 
17  N.  W.  257,  seems  to  hold  a  different  view, 
but  even  under  that  authority  the  complaint 
in  this  case  would  not  necessarily  be  bad,  for 
It  does  set  out  "the  nature,  character,  and  ex- 
tent" of  the  defendant's  adverse  claim,  so 
avoiding  the  objection  made  by  the  Nebraska 
court  to  the  complaint  in  that  case.  Nor  was  It 
necessary,  In  our  opinion,  for  the  complainant 
la  this  action  to  plead  an  offer  to  pay  what- 
ever tax  might  be  just  and  proper  against 
the  land.  The  complaint  alleges  that  the 
sale  was  wrongful  and  void,  and  that  defend- 
ant's claim  is  without  foundation  In  fact  or 
law.  If  upon  the  trial  It  should  appear  that 
the  land  is  rightly  and  Justly  subject  to  some 
tax,  the  judgment  of  the  court  can  provide 
for  Its  payment  as  a  condition  of  relief,  but 
the  complaint  does  not  show  upon  Its  face 
that  the  facts  stated  are  insufficient  to  con- 
stitute a  cause  of  action.  The  order  of  the 
circuit  court  overruling  the  demurrer  Is  af- 
firmed. 


JONBS  T.  MEYER. 

(Supreme  Court  of  Sooth  Dakota.     June  15, 

1895.) 

CHATTII.  MoRTQAOB  —  FREPERBIXe  CVBDrrOBS  — 
ATTACHMKNT— BUBDBN   OF  PhOOF. 

1.  In  the  absence  of  fraud,  an  insolvent  debt- 
or maj  execute  a  chattel  mortgage  to  secure  a 
just  debt,  although  the  collection  of  other  valid 
claims  is  thereby  defeated. 

2.  When  the  avermeots  of  an  affidavit  for 
an  attadimeut  are  disputed  upon  an  application 
for  a  discjiarge  thereof  it  is  incumbent  upon  the 
attadiing  creditor  to  show,  by  a  fair  preponder- 
ance of  the  evidence,  that  some  gronnd  specified 
in  said  affidavit  existed  when  the  attachment  is- 
sued. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Meade  county; 
C.  M.  Thomas,  Judge. 

Action  in  attachment  by  William  E.  Jones 
against  William  Meyer.  The  attachment 
-waa  dissolved,  and  plaintiff  appeals.  Af- 
firmed. 

M.  McMahon  and  Mcl^aughlin  tk  McLaugh- 
lin, for  appellant  Martin  &  Mason,  for  re- 
spondent. 

FULLER,  3.  This  appeal  Is  from  an  or- 
der dissolving  an  attachment  Issued  in  an 
action  to  recover  the  amount  due  upon  a 
promissory  not«  for  $2,542.70,  and  the  affl- 
4taTlt  of  plaintiff  upon  which  the  writ  issued 
states  that  the  defendant  'lias  assigned  and 
dilsposed  of  his  property  with  intent  to  de- 
fraud his  creditors,  and  has  secreted  some  of 
tils  property  with  like  intent,  and  is  about 
■Co  secrete  more  of  his  property  with  like  In- 


tent, and  that  he  is  about  to  dispose  «f  more 
of  his  property  with  like  Intent."  Prom  the 
evidence  ot  the  numerous  witnesses  who  tes- 
ttfled  on  the  hearing  of  the  motion  to  dis- 
charge the  attachment  It  appears  that  the 
defendant,  an  Insolvent  farmer,  was  being 
eml>arra8sing1y  pressed  by  several  creditors, 
and  tliat  a  sheriff's  deed  liad  or  was  about 
to  issue,  as  the  rest*:  of  a  foreclosure  upon 
certain  land  which  defendant  liad  previously 
mortgaged,  and  upon  which  he  was  cultivat- 
ing and  tiarvesting  a  crop.  It  appears  ttiat, 
some  time  during  the  month  of  June  or  July, 
1898,  the  defendant  entered  into  an  agree- 
ment to  repurchase  said  land,  axid  the  con- 
sideration agreed  upon  was  |4,<XX),— $1,000 
to  be  paid  in  the  fall  of  1898,  and  $500  each 
year  thereafter  for  six  successive  years.  As 
a  part  ot  th«  transaction  defendant  agreed 
to  execute  a  chattel  mortgage  ux)on  his  en- 
tire crop  of  1893,  to  secure  his  obligation  of 
$4,000,  and  pursiuint  thereto  the  mortgage 
was  executed  and  filed  for  record  on  the  4th 
day  of  August,  following.  It  was  also  un- 
derstood between  the  parties  that  upon  pay- 
ment of  the  $1,000  first  due,  a  deed  was.  to 
be  executed  to  defendant,  and  the  remaining 
$3,000  of  the  purcliase  price  was  to  be  se- 
cured by  a  mortgage  upon  the  premises. 
PriM-  to  the  filing  of  the  $4,000  chattel  mort- 
gage, a  number  of  judgments  had  been  dock- 
eted against  the  defendant,  and  one  for  $75 
was  rendered  on  the  day  immediately  pre- 
ceding the  execution  of  said  mortgage.  A 
regardful  examination  of  the  record  convin- 
ces us  tliat  the  trial  court  was  Justified  in 
concluding  that  the  various  mortgages  given 
by  defendant  upon  his  real  estate  and  per- 
sonal property  during  prior  years  were  exe- 
cuted In  the  utmost  good  faith,  to  secure 
valid  obligations,  and  not  to  defraud  cred- 
itors, and  those  transactions,  one  of  wiiicb 
antedates  the  note  upon  which  plaintiff 
brought  suit,  wUl  receive  no  further  atten- 
tion. The  aggregate  value  of  the  crops  in- 
cluded in  the  $4,000  mortgage  executed  on 
the  4th  day  of  August,  but  drawn  by  the 
agent  of  the  mortgagee  in  the  city  of  Dead- 
wood  several  days  prior  thereto,  was  esti- 
mated at  about  $2,000,  exclusive  of  the  ex- 
pense of  harvesting  and  securing  the  same, 
and  a  consideration  of  ail  the  facts  and  cir- 
cumstances resulting  in  the  executing  of  the 
mortgage  fails  to  disclose  a  fraudulent  trans- 
action. The  mortgage  upon  his  land  had 
been  foreclosed,  the  term  for  redemption  had 
expired,  and  It  was  within  the  power  of  the 
mortgagee  to  demand  and  obtain  possession 
of  the  premises  at  any  time.  In  view  of  all 
the  circumstances,  the  acceptance  by  the  de- 
fendant of  a  proposition  that  afforded  to 
him  an  opportunity  to  regain  what  he  had 
lost  was  not  an  unusual  transaction,  although 
by  Its  terms  he  was  compelled  to  mortgage 
everything  he  possessed.  The  affidavit  of 
defendant,  upon  which  was  based  the  mo- 
tion for  dissolution,  traversed  every  ground 
upon  which  the  attachment  issued,  and  the 
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fticts  and  circumstances  disclosed  by  other 
wltneesea,  who  testified  upon  the  hearing 
of  the  motion  to  dissolve  the  attachment, 
tend  to  corroborate  his  statements  In  every 
material  particular.  The  averments  of  the 
affidavit  for  an  attachment  were  sufficient  to 
Justify  the  issuance  thereof,  but  when  the 
same  were  disputed,  upon  the  hearing  of  the 
motion  to  dissolve  the  attachment.  It  was  In- 
cumbent upon  the  attaching  creditor  to  show, 
by  a  fair  preponderance  of  the  evidence,  that 
some  ground  specified  In  the  affidavit  existed 
as  a  matter  of  fact  at  the  time  Uie  attach- 
ment was  Issued.  Wyman  v.  WUmarth,  1 
S.  D.  172,  46  N.  W.  100;  Wilcox  v.  Smith  (8. 
D.)  66  N.  W.  1107.  The  record  discloses  no 
transactlcm  on  the  part  of  respondent  Incon- 
sistent with  the  conduct  of  an  honest  debtor 
in  straitened  circumstances,  and  the  order 
appealed  from  is  affirmed. 


COUGHRAN  V.  WILSON. 
(Snpreme  Court  of  South  Dakota.     June  15,  ^ 
1885.) 
Appeal  froh  Isfekcok  Codrt — Practicb. 

1.  Upon  am)eal  from  justice  to  county  coujt 
upon  questions  of  law  only,  the  appellate  court 
may  "set  aside,  affirm,  or  modify"  tlie  judgmoit 
appealed  from,  or  it  may  order  a  new  trial  in 
the  justice's  court;  but  it  cannot  in  sudi  case, 
and  upon  the  statement  provided  by  statute,  set 
aside  the  judgment  appealed  from,  and  render  a 
new  judgment  on  the  merits  against  the  opposite 
party. 

2.  If,  in  such  case  and  upon  sncb  statement, 
the  appellate  court  finds  prejudicial  error,  it 
should  reverse  the  judgment,  and  remand  the 
case  to  the  justice's  court  for  a  new  trial.  Como. 
Laws,  S  6136. 

(Syllabus  by  the  Conrt) 

Appeal  from  Minnehaha  oonnty  court;  B. 
Parliman,  Judge. 

Action  by  Eugene  W.  Ooughran  against  E. 
H.  Wilson.  From  the  Judgment  rendered, 
plaintiff  appeals.     Reversed. 

Boyce  &  Boyce,  for  appellant  Joe  Klrby, 
for  respondent 

KELLAM,  J.  This  action  was  commenced 
In  justice's  court  Appellant  aa  plaintiff,  de- 
clared for  damages  on  contract.  Respond- 
ent, as  defendant  answered  a  general  de- 
nial, and  pleaded  a  counterclaim  on  contract. 
The  plaintiff  did  not  reply.  At  the  close  of 
plaintiff's  evidence,  defendant  moved  for 
Judgment  on  his  counterclaim,  less  whatever 
the  court  should  find  due  plaintiff  on  ftis 
cause  of  action.  Plaintiff  then  asked  leave 
to  file  a  reply.  The  court  refused  both  mo- 
tions. Defendant  offered  no  evidence,  and 
the  court  gave  judgment  for  plaintiff  for  the 
amount  found  due  upon  his  evidence.  De- 
fendant appealed  to  the  county  court  on  ques- 
tions of  law  only.  Upon  the  statutory  state- 
ment showing  these  facts,  the  county  court 


rendered  Judgment  for  defendant,  for  the 
amount  of  his  counterclaim  as  pleaded,  less 
the  amotmt  found  due  the  plaintiff  on  bis 
cause  of  action.  From  this  judgment  plain- 
tiff appeals  to  this  conrt 

If  the  legal  effect  of  failing  to  reply  to  de- 
fendant's counterclaim  was  the  same  in  the 
Justice's  court  as  in  the  circuit  court  under 
the  provisions  of  the  Code  of  Civil  Procedure, 
which  woukl  seem  reasonable^  from  tbe  fact 
that  a  reply  in  that  court  is  expressly  pro- 
vided for,  we  think  tbe  Justice  should  have 
allowed  plaintiff  to  reply.  The  Justice  evi- 
dently proceeded  upon  the  theory  that  plain- 
tiff's failure  to  reply  did  not  entitle  defend- 
ant to  Judgment  on  his  countei'claim,  for  he 
Ignored  it  The  county  court  (»  the  appeal 
evidently  took  the  other  view,  that  defendant 
was  entitled  to  Judgment  on  his  counterclaim 
because  not  replied  to;  in  other  words,  that 
the  Justice  had  tried  and  disposed  of  the  case 
upon  an  erroneous  theory. 

This  was  not  an  appeal  for  a  new  trial  in 
the  appellate  court  but  only  for  the  review 
of  alleged  errors-  of  law  occurring  at  the  trial 
In  the  Justice's  court  When  the  county 
court  found  8ut>stantlal  and  prejudicial  aror 
in  the  record,  we  think  it  was  its  duty  to  re- 
verse and  remand  the  case  for  a  new  trial 
in  the  Justice's  court  On  such  an  api>eal  it 
could  not  try  the  case  itself.  Comp.  Laws, 
g  6136.  It  had  power  only,  as  provided  in 
said  section,  "to  set  aside,  affirm  or  modify" 
the  Judgment  appealed  from,  and,  when  '"nec- 
essary  <»:  proper,  order  a  new  trial,"  which 
by  said  section  must  be  in  the  Justice's  court 
The  county  court  did  neither,  but  proceeded 
to  enter  an  entirely  new  and  final  Judgment 
on  tbe  merits,  as  though  npoa  a  new  trial. 
We  think  it  had  no  authority  to  do  this.  See 
Ounsolus  V.  Lormer,  64  Wis.  630,  12  N.  W. 
62,  under  a  statute  similar  to  ours  aa  to  the 
powers  of  the  appellate  court  in  such  cases. 
The  judgment  should  have  been  rerersed. 
and  the  cause  remanded  for  a  new  trial  in 
the  Justice's  court  l%e  power  of  this  conrt 
as  of  appellate  courts  generally,  is  to  "affirm, 
reverse  or  modify"  the  Judgement  appealed 
from,  and  to  order  a  new  trial,  when  "neces- 
sary or  proper."  Under  such  powers  app^ 
late  courts  are  very  reluctant  to  direct  a  final 
Judgment,  unless  it  api)ears  with  reasmiable 
certainty  that  the  respondent  would  not  be 
able  to  make  a  different  case  oo  a  new  trial. 
In  Griffin  v.  Marquardt  17  N.  T.  28,  it  Is  said 
"that  extreme  caution  ought  to  be  exercised 
in  refusing  new  trials  where  judgments  are 
reversed."  This  rule  has  been  repeatedly  ap- 
plied In  California,  where  the  statute  express- 
ly authorizes  the  supreme  court  to  "direct 
the  proper  Judgment  or  ordo:  to  be  entered." 
See  Schroeder  v.  Versichenmgs  Geaellschaft 
60  Cal.  467.  The  Judgment  of  the  coonty 
court  Is  reversed,  and  the  canse  remanded, 
with  directions  to  proceed  therein  In  accord- 
ance with  this  opinion. 
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LIXANDEU  t>.  LONGSTAFF. 


LINANDER  t.  LONGSTAFF,  Sheriff. 

(Sapreme  Ooart  of  Soath  Dakota.     June  15, 

1895.) 

Cum  AND  Delitbrt   against  Attachino  Offi- 

CBB— DaFENSsa — BzBifPnoxa — Rights  of  Wife. 

1.  Claim  and  delivery  Is  a  proper  action  to 
FecoTer  exempt  property  seized  and  wrongfully 
detained  by  an  attaching  officer. 

2.  A  failure  to  act  upon  or  recognize  a  Talid 
claim  for  exempt  proper^  sdieduled  as  required 
by  section  5130,  Comp.  Laws,  by  the  attach- 
ment debtor,  who  has  named  an  a[n>raiser  in  ac- 
cordance with  section  5131,  is  no  defense  to  an 
action  against  the  sheriff  to  recover  the  posses- 
moa  or  value  of  sndi  property. 

3.  While  the  husband  is  preBumptively  the 
head  of  the  family,  conditions  may  exist  that 
place  the  wife  in  that  relation,  and  enable  her  as 
snch  to  claim  from  her  separate  estate  for  her- 
self and  those  having  a  legal  right  to  look  to 
hor  for  support  and  maintenance  the  property 
n-hidi  the  statute  exempts  to  the  head  of  the  fam- 
ily from  execution  and  sale. 

•  (Syllabus  by  the  Court) 

Appeal  from  circuit  cotirt,  Beadle  countr; 
A.  W.  Campbell,  Judge. 

Action  In  claim  and  delirerT  by  Maria  G. 
Llnander  against  George  W.  Longstaff,  sher- 
iff. Plaintiff  bad  judgment,  and  defendant 
appeala    Affirmed. 

John  L.  Pyle,  for  appellant  B.  H.  Aplln, 
for  reepondent 

FULLER,  J.    To  recover  the  posseaslon  or 
value  of  certain  exempt  property  this  action 
in  claim  and  delivery  was  instituted  against 
the  sheriff  In  the  court  below,  and  success- 
fully prosecuted  to  Judgment    The  facts  es- 
sential to  a  determination   of  this  appeal, 
which  was  takMi  by  the  defendant  from  the 
Judgment  and  an  order  overruling  a  motion 
for  a  new  trial,  are.  In  effect  as  follows: 
ITpon  the  ground  that  the  property  in  contro- 
versy was  obtained  by  means  of  false  and 
fraudulent  representations,  a  stock  of  boots 
and  shoes  kept  by  plaintiff  for  the  purpose  of 
retail  trade  was  seized  by  the  defendant  on 
tbe  11th  day  of  September,  1893,  under  an 
attachment  issued  from  the  county  court  In 
an   action  then  and  there  pending,  wherein 
Kellogg,  Jol.uson  &  Co.   was  plaintiff  and 
Maria  C.  Llnander  was  defendant.    After  Is- 
sue was  Joined,  and  at  the  commencement  of 
the  trla!,  a  written  stipulation  was  entered 
Into  and  filed  in  open  court,  whereby  plain- 
tiff was  allowed  to  take  Judgment  for  the 
n  mount  claimed  In  Its  complaint  as  due  from 
defendant  on  account,  without  trying  the  al- 
legations set  up  in  the  complaint  as  to  the 
^oods   being   fraudulently   obtained;    and   It 
was    expressly    agreed    that    neither   party 
should   be  prejudiced   In  any   manner  by   a 
failure  to  litigate  In  that  suit  the  allegation 
tbat  the  goods  were  obtained  by  defendant 
from  plaintiff  under  false  pretenses  and  rep- 
resentations, and  that  a  Judgment  should  not 
be  entered  for  goods,  wares,  and  merchan- 
dise thUfS  obtained.    Prior  to  the  entry  of 
Judgrment  upon  the  foregoing  stipulation,  and 
'witbin    the   statntory   time,  tbe   def«idant 


claiming  to  be  the  head  of  a  family,  made  and 
■erred  npon  the  attaching  officer  a  written 
demand  in  the  usual  form  for  the  exemp- 
tions allowed  by  law,  and  in  accordance  with 
tbe  statute  designating  an  appraiser  there- 
in; and  the  contention  of  counsel  for  appel- 
lant that  plaintiff  cannot  recover  In  this  ac- 
tion against  the  sheriff,  as  no  further  proceed- 
ings were  had  upon  her  claim  for  exemptions, 
and  because  the  property  Inventoried  by 
plaintiff  as  exempt  to  herself  and  family  has 
been  sold,  since  the  commencement  of  this 
suit  on  execution.  In  satisfaction  of  said 
Judgment,  cannot  be  entertained.  Plaintiff 
had  taken  the  Initiatory  steps  essential  to 
the  preservation  of  her  exemptions,  and  It 
was  incumbent  upon  the  sheriff  to  proceed 
with  an  appraisement  of  the  scheduled  prop- 
erty as  required  by  sections  5131,  5132  of  the 
Compiled  Laws.  This  court  has  held,  in  an 
action  by  an  execution  debtor  against  an 
officer  to  recovw  the  value  of  property  thus 
seized  and  sold,  that  he  cannot  defeat  an  ex- 
emption right  by  falling  to  have  an  appraise- 
ment made  In  response  to  a  valid  claim  there- 
for. Paddock  v.  Balgord,  2  S.  D.  100,  48  N. 
W.  840.  Under  section  4973  of  the  Compiled 
Laws,  claim  and  delivery  is  a  proper  action 
to  recover  exempt  property  seized  and  wrong- 
fully detained  by  an  attaching  officer,  after  a 
refusal  by  such  officer  to  act  upon  or  recog- 
nize a  valid  claim  and  demand  therefor. 
Lazard  v.  Wheeler,  22  Cal.  139;  Douch  v. 
Rahner,  61  Ind.  64;  Westenberger  v.  Whea- 
ton,  8  Kan.  169;  Richards  v.  KUpatrick,  53 
Cal.  433;  Cobbey,  Repl.  309.  No  motion  was 
ever  made  to  dissolve  the  attachment  and 
Judgment  by  stipulation  was  altered  into 
without  litigating  the  averment  In  the  com- 
plaint and  affidavit  for  an  attachment  that 
the  property  for  the  value  of  which  the  suit 
was  Instituted  was  obtained  by  false  pre- 
tenses; but,  as  that  question  was  rightfully 
before  the  court,  and  at  issue  In  this  case, 
and  the  Jury  found  In  effect  and  from  the 
undisputed  evidence  that  said  property  was 
not  so  obtained,  further  inquiry  In  that  re- 
gard is  precluded.  Weber  v.  Q^better,  1  8. 
D.  205,  46  N.  W.  201;  Noyes  v.  Belding  (S. 
D.)  62  N.  W.  953. 

Whether  plaintiff,  a  married  woman,  is.  In 
contemplation  of  law  and  the  fiicts  before  us, 
tbe  bead  of  a  family,  and  as  such  entitled 
to  daim  the  exemptions  allowed  by  law,  Is 
tbe  only  remaining  question  that  demands  at- 
tention, and  a  determination  thereof  requires 
an  examination  of  the  statute,  as  well  as 
tbe  evidence  pertaining  to  the  relation  of 
plaintiff  to  ber  husband  and  tbe  children  of 
which  the  family  Is  composed.  Section  5123 
of  the  Compiled  LawEi;  as  amended  by  chap- 
ter 8G  of  the  Session  Laws  of  1890,  exempts 
to  the  debtor,  if  the  bead  of  a  family,  per- 
sonal property  not  to  exceed  in  the  aggre- 
gate ?750  In  value;  and,  relying  upon  sec- 
tion 2587,  which  declares  the  husband  to  be 
the  head  of  the  family,  counsel  for  appellant 
confldentiy  malntabis  that  In  no  event  can 
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the  wife  BUCcesBfully  claim,  as  the  head  of 
the  family,  the  property  desienated  as  ex- 
empt to  the  debtor  and  those  who  may  legal- 
ly look  to  him  for  support  and  malntenanoe. 
The  beneficent  considerations  which  prompt 
the  enactment  of  humane  exemption  laws 
and  require  a  liberal  construction  of  the 
■ame  have  been  so  often  repeated  by  text 
writers,  and  so  uniformly  applied  by  the 
courts,  that  a  discussion  of  the  subject  or 
citation  of  authorities  would  be  entirely  gra- 
tuitous. In  Noyes  y.  Belding  (S.  D.)  59  N. 
W.  1069,  this  court  held.  In  case  of  failure 
upon  the  part  of  a  debtmr  who  was  the  bead 
of  a  family  to  demand  exemptions  for  him- 
self and  those  depending  upon  him  for  sup- 
port, that  his  wife  could  make  the  claim,  and 
select  the  property  from  the  assets  of  the 
partnership  oi^  wtiich  her  husband  was  a 
member.  Section  2588  of  the  Compiled  Laws 
in  repress  terms  makes  It  the  legal  duty  of 
the  wife  to  support  her  husband  when  he 
has  no  separate  propert7,  and  is  unable,  from 
infirmity,  to  support  lilmself ;  and,  while  the 
husband  Is  presumptively  the  head  of  the 
family,  conditions  may  exist  which  would  Im- 
pose that  duty  upon  the  wife,  and  enable 
ber,  as  the  bead  of  the  family,  to  claim  from 
her  separate  estate  the  property  wbidi  the 
statute  protects  from  execution  and  sale. 
The  statute  places  the  husband  primarily  at 
the  head  of  the  family,  because  the  Creator, 
tn  his  infinite  wisdom,  endowed  man  wltn 
superior  physical  strength;  but  when  from 
infirmity,  misfortune,  or  dlnipation  he  Is  no 
longer  able  to  provide  for  himself  and  family, 
and  the  responsibility  is  shifted  to  the  shoul- 
ders of  the  wife,  the  legislature  has  not  de- 
prived ber  of  the  exemption  right,  and  at 
the  same  time  imposed  the  responsibility  of 
supporting  her  husband  and  maintalnlBg  the 
home  and  family.  The  evidence  In  this  case, 
which  is  practically  undisputed,  sufficiently 
shows  that  the  plaintiff  had  saved  from  her 
earnings  as  a  midwife  $500,  with  which  she 
purchased  the  stock  of  boots  and  shoes  levied 
upon  by  the  defendant  sberUT,  and  at  the 
time  of  the  seizure^  and  for  about  four  years 
prior  thereto,  had  been  engaged  in  retail 
trade;  that  her  husband  was  without  means, 
and  aflllcted  with  an  incurable  disease,  which 
liad  for  some  years  rendered  him  unable  to 
perform  manual  labor  or  successfully  attend 
to  business;  that  the  plaintiff  had  support- 
ed the  children  of  which  the  family  was 
composed  and  maintained  her  husband  out 
of  the  money  obtained  from  the  business 
in  which  she  was  engaged;  and  the  boots 
and  shoes,  valued  at  $750,  scheduled  and 
claimed  by  her  as  exempt,  were  all  the  prop- 
erty which  she  attempted  to  withhold  from 
creditors.  It  is  clear  from  an  examination 
of  all  the  statutory  provisions  relating  to  the 
subject  of  exemptions  that  the  legislature  did 
not  Intend  to  confer  upon  the  head  of  the 
family,  apart  from  the  family  itself,  any  In- 
dividual consideration  or  benefit;  but  the 
statute  is  designed  to  protect  the  family, 


and  when  the  husband  has  ceased  to  be  the 
head  of  the  family,  «Uher  by  death,  aban- 
donment, or  Infirmity,  and  the  wife,  by  rea- 
son thereof,  has  of  necessity  assumed  as  a 
matter  of  fact  that  responsible  relation,  the 
law,  recognizing  existing  conditions,  allows 
ber,  as  the  head  of  the  family,  to  claim  the 
exemptions  withheld  from  the  Invasioo  of 
Judldol  encroachment  The  evidence  was 
rightfully  submitted  to  the  Jurt,  and  consid- 
ered in  the  light  of  instructions  which  fully 
presented  the  law  of  the  case.  Upon  a  ver- 
dict for  plaintiff,  Judgment  was  entered,  and 
the  same  is  afllrmed. 


SOHOCWEILER  e*  al.  v.  HOUGH. 

(Supreme  Court  of  Soath  Dakota.  June  15, 
1895.) 
StTpPLEHiKTAi.  Complaint— DiBCHETiox  or  Cocr;. 
While  a  motion  to  file  a  suppiemental  eom- 
I^aint  is  ordinarily  addressed  to  me  sound  \eeal 
discretion  of  the  court,  the  same  shoald  be  grant- 
ed almost  as  a  matter  of  course,  in  the  interest  of 
jnstice,  and  for  the  protection  of  plaintiff's 
rigbts,  wfaoi  material  facts  alleged  therein  have 
occtirred  since  the  commencement  o<  the  action, 
and  relate  thereto;  but  an  order  denying  such 
motion  will  not  be  reviewed  and  reversed  upon  a 
record  that  neither  shows  an  abuse  of  discretioD 
nor  that  plaintiffs  wa«  prejudiced  by  the  ruliog 
of  the  court 

(Syllabns  by  the  Court) 

Appeal  from  circuit  court,  Brookings  coun- 
ty; J.  O.  Andrews,  Judge. 

Action  to  foreclose  a  chattel  mortgage  by 
r.  J.  Schouweiler  and  others,  partners, 
against  George  W.  Hough.  A  motion  for 
leave  to  file  a  supplemental  complaint  was 
denied,  and  plaintiffs  appeal.    Affirmed. 

J.  P.  Alexander  and  Mathews  &  Murpbey. 
for  appellants.  Hall  &  Jenkins,  for  respond- 
ent 

FULLEB,  J.  This  appeal  is  from  an  order 
denying  plaintiffs'  motion  or  application  for 
leave  to  file  a  supplemental  complaint  in  as 
action  to  taradoae  a  chattel  mortgage,  given 
by  defendant  to  secure  the  payment  of  a 
promiss(»7  note  which  had  not  matured,  ac- 
cording to  its  terms,  at  the  time  the  suit  was 
Instituted.  By  the  terms  of  the  mortgage 
which  was  made  a  part  of  the  original  com- 
plaint the  mortgagees  were  «xpre8sly  au- 
t^iorized  to  foreclose  at  any  time  they  deem- 
ed themselves  insecure,  or  In  case  the  mort- 
gaged property  depreciated  In  value;  and  it 
was  alleged  that  the  property  described  in 
the  mortgage  had  greatly  depreciated  in  val- 
ue, and  that  plaintiffs,  deeming  themselves 
Insecure,  had  elected  to  foreclose  said  mort- 
gage, and  apply  the  proceeds  of  the  sale  to 
the  payment  of  the  Indebtedness  aecored 
thereby.  It  appears  incidentally  that  defend- 
ant answered,  but  the  nature  of  his  defense 
is  not  disclosed  by  the  record.  Tha  time  for 
which  the  note  was  to  run  having  expired 
dbring  the  tinae  tbe  action  was  pending,  the 
nonpayment  thereof  at  maturity  was  alleged 
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io  the  «appleinental  complaint,  which  oob- 
tained  a  prayer  for  the  same  relief  demanded 
In  plaintiffs'  original  complaint 

Section  4842  of  the  Compiled  Laws  pro- 
vides that  "the  plaintiff  •  *  •  may  be  al- 
lowed on  motion  to  make  a  supplemental 
complaint,  *  •  *  allesing  facts  material 
to  the  case  occurring  after  the  forpier  com- 
plaint •  •  *  waa  made."  And  thus  an  ex- 
ception nsnally  lecognlaed  in  Code  state*  is 
made  to  the  rule  that  a  party  must  rely  up- 
on his  cause  of  action  as  it  existed  at  the 
commencement  of  the  suit.  While  we  regard 
the  Btatnte  directory,  as  the  word  "may"  was 
evidently  not  employed  as  a  mandatory  ex- 
pression, we  are  inclined  to  the  belief  that 
an  application  to  file  a  supplemental  com- 
plaint sbonld  ordinarily  be  granted  when  it 
relates  to  the  same  cause  of  action,  and  the 
matter  contained  therein  appears  to  be  mate- 
rial to  the  plaintiff,  and  when  It  is  clear  that 
a  conrt,  by  an  abuse  of  Its  discretion,  has 
materially  prejudiced  the  rights  of  the  party 
by  a  refusal  to  grant  leave  to  file  a  supple- 
mental complaint,  the  action  of  such  court 
will  be  reviewed  on  appeal.  Under  the  alle- 
gations of  the  complaint  based  upon  the  stli)- 
ulation  in  the  mortgage,  plaintiffs  would  be 
entitled  to  all  the  relief  demanded  In  their 
E-jpplemental  pleading,  upon  proof  of  a  ma- 
terial depreciation  In  the  value  of  the  property 
occorringslncethe  exiecutionof  the  mortgage, 
or  of  Other  facts  safflcleut  to  justify  the  mort- 
gagees in  deeming  themselves  insecure. 
Humpfner  v.  Osborne,  2  S.  D.  310,  50  N.  W. 
88;  Allen  v.  Vose,  34  Hun,  67;  Botaford  v. 
Mnrphy.  47  Mich.  636,  637,  11  N.  W.  376.  876; 
Roy  V.  Ooings,  96  111.  861. 

In  the  absence  of  an  answer  traversing  the 
averments  upon  which  plaintiffs  rely,  and 
'With  nothing  before  ns  to  indicate  that  de- 
fendant was  in  a  position  to  resist  a  fore- 
closure and  sale  of  the  property  in  satisfac- 
tion of  the  indebtedness  secured  by  the  mort- 
gage, we  cannot  assume  that  the  action  of 
the  court  in  denying  the  motion  to  file  a  sup- 
plemental complaint  was  prejudicial  to  plain- 
tiffs, or  that  the  court  abused  its  discretion 
In  making  the  order  from  which  the  appeal 
ta  taken.  It  must  be  presumed  that  the  trial 
court,  upon  an  examination  of  the  answer  of 
the  defendant,  which  is  not  before  us,  and 
upon  due  deliberation,  exercised  a  discre- 
tionary power,  which  cannot  be  reviewed 
and  reversed  upon  the  record  presented;  and 
the  order  auM^ealed  from  ia  therefore  af- 
firmed. 


TODD  V.  TODD. 

(Supreme  Court  of  South  Dakota.     Jnne  16, 

1805.) 

ESTBT  OF  JUDOHENT  NuNC  PRO  TtISC— BPFECT  OP. 

In  January,  1893,  the  defendant  failing 
to  answer  the  complaint,  a  judgment  was  render- 
ed in  favor  of  plaintiff.  In  Jnne  the  defendant 
made  a  motion  to  vacate  and  set  aside  the  said 
iudgment,  wbioh  motioa  was  taken  under  advise- 


ment by  the  roort.  On  September  SOth,  the 
conrt,  upon  motion  of  the  plaintiff,  entered  a 
judgment  dismissing  the  action;  and  on  Decem- 
ber 26th  the  court  granted  the  moti<Mi  of  defend- 
ant made  in  Jane,  and  set  aside  and  vacated  the 
January  judgment,  and  in  its  order  directed  that 
the  same  be  entered  as  of  date  of  September 
18th.  Bdd,  that  the  judgment  dismissing  the 
action  was  inoperative  when  made,  but  took  ^- 
fect  upon  the  entry  of  the  nunc  pro  tunc  order  of 
December  26th,  and  that  the  order  of  December 
26th  was  a  legal  and  valid  order,  and  must  be 
held  as  made  on  September  18th,  prior  to  the  dia- 
missal  of  the  action. 
(Syllabaa  by  the  Court) 

Appeal  from  circuit  court.  Union  county; 
E.  G.  Smith,  Judge. 

Action  for  divorce  by  William  R.  Todd 
against  Mary  E.  Todd.  Fnmi  an  order  set- 
ting aside  a  default  decree  for  plaintiff,  the 
latter  appeals.     Afllrmed. 

I£.  C.  Ericson  and  Winsor  &  Kittredge,  for 
appellant  D.  B.  Powers  (Walter  C.  Faw- 
cett,  of  counsel),  for  respondent 

CORSON,  P.  J.  This  Is  an  appeal  from  an 
order  bearing  date  December  26,  18U3,  vacat- 
ing and  setting  aside  a  judgment  and  decree- 
of  divorce,  and  requiring  the  plaintiff  to  pay 
$150  as  counsel  fees  and  temporary  alimony. 
In  January,  1803,  the  court  rendered  a  judg- 
ment In  favor  of  the  plaintiff,  granting  him 
a  divMce  from  the  defendant  the  defendant 
not  having  appeared  in  the  action.  In  June 
following,  the  defendant  made  a  motion,  up- 
on affidavits  filed  and  served,  to  vacate  and 
set  aside  this  judgment  and  for  leave  to 
serve  and  file  an  answer,  aud  for  an  ord^ 
requiring  the  plaintiff  to  pay  to  defendant 
$150  as  counsel  fees  and  temporary  alimony. 
On  June  29th  this  motion  was  argued,  and' 
taken  under  advisement  by  the  court  On 
September  30th  the  plaintiff  moved  the  conrt 
to  dismiss  the  action,  which  motion  was 
granted,  and  thereupon  the  court  rendered 
the  following  judgment:  "The  foregoing 
motion  coming  on  to  be  heard,  it  is  now,  on 
ntotion  of  Si.  C.  Brlcson,  attorney  for  the 
plaintiff,  ordered  that  the  said  action  be,  and 
the  same  Is  hereby,  dismissed  without  preju- 
dice. Done  at  Elk  Point  S.  D.,  Sept  30,^ 
1883."  On  December  26th  the  conrt  made 
an  order  vacating  and  setting  aside  the  judg- 
ment of  divorce  entered  in  January,  1893, 
granting  defendant  leave  to  aerve  and  file 
an  answer,  and  requiring  the  plaintiff  to  pay 
$150  as  counsel  fees  and  temporary  alimony. 
This  order  contained  the  following  nunc  pro 
tunc  clause:  "This  order  having  been  made 
cm  the  18th  day  of  September,  1893,  but  not 
drawn  out  at  that  time  in  toem,  it  is  ordered 
that  the  same  be  entered  nunc  pro  tunc  aa 
of  that  date."  It  will  thus  be  seen  that  the 
Judgment  of  divorce  was  entered  in  Janu- 
ary, the  judgment  dismissing  The  action  en- 
tered on  September  SOth,  and  the  order  dis- 
posing of  the  motion  made  in  Jnne  was  made 
on  December  20th,  In  which  was  the  clause- 
directing  that  it  should  be  entered  as  of  June 
18th  of  the  same  year. 
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The  learned  counsel  for  the  appellant  con- 
tends that  the  order  of  December  20tta,  from 
-which  this  appeal  was  taken,  was  void,  fn" 
the  reason  that,  as  the  action  was  dismissed 
on  September  30th,  there  was  no  action  pend- 
ing in  which  the  order  could  be  made,  and 
consequently  the  court  had  no  jurisdiction  to 
make  the  order  while  the  Judgment  of  dis- 
missal was  in  full  force,  and  not  vacated  or 
sot  aside.  The  learned  counsel  for  the  re- 
spondent contends  that  the  judgment  dis- 
missing the  action  on  September  30tb  was  a 
nullity,  as  the  court  does  not  possess  the 
power  to  dismiss  an  action  after  a  judgment 
has  been  rendered  therein,  upon  motion  of  a 
plaintiff  while  such  Judgment  is  in  full  force 
and  effect,  and  not  set  aside  or  vacated,  and 
that  the  court  was  therefore  Justified  in 
treating  the  judgment  of  dismissal  of  Sep- 
tember 30th  as  a  nullity,  and  in  making  the 
order  of  December  26th.  They  further  con- 
tend that  the  order  of  December  2Cth,  by 
reason  of  the  nunc  pro  tunc  clause  therein, 
is  to  be  regarded  and  read  as  made  Septem- 
ber 18th,  12  days  prior  to  the  date  of  the 
Judgment  of  dismissal,  and  was  therefwe 
made  while  the  court  had  jurisdiction  over 
the  case. 

If,  as  contended  by  counsel  for  api>ellant, 
the  judgment  dismissing  the  action  rendered 
on  September  30th  was  within  the  power  of 
the  court  to  render,  then  it  is  quite  clear  that 
the  court  did  not  have  jurisdiction  to  make 
the  order  of  December  26th,  as  the  court  can 
make  no  order  in  an  action  after  its  dismissal 
while  the  judgment  of  dismissal  remains  In 
force  and  effect,  except  to  vacate  and  set 
aside  the  Judgment  of  dismissal  and  orders 
relating  thereto.  Greely  v.  Wlnsor,  3  8.  D. 
138,  62  N.  W.  674;  Rudolph  v.  Herman  (S. 
D.)  56  N.  W.  122.  But  we  are  of  the  opinion 
that  the  judgment  of  dismissal  entered  on 
plaintiff's  motion  while  the  judgment  of  di- 
vorce was  in  full  force,  neither  vacated,  set 
aside,  nor  reversed,  was  absolutely  void,  un- 
less rendered  valid  by  respondent's  nunc  pro 
tunc  order  of  December  26th,  of  which  we 
shall  speak  hereafter.  No  decision  has  been 
called  to  our  attention  holding  that  a  court 
has  power  to  enter  a  Judgment  of  dismissal 
In  an  action  after  a  Judgment  has  been  ren- 
dered and  entered  therein,  without  first  va^ 
eating  and  setting  aside  the  Judgment  In 
some  legal  and  proper  manner,  and  we  think 
no  such  case  can  be  found.  After  a  Judg- 
ment has  been  rendered  in  an  action,  and 
while  such  Judgment  remains  in  full  force 
and  effect,  a  court  does  not  possess  the  pow- 
er to  dismiss  the  action.  Until  the  judg- 
ment theireln  Is  vacated  and  set  aside  in 
some  legal  and  proper  manner,  a  judgment 
dismissing  the  action  Is  not  only  irregular, 
but  necessarily  void,  as  the  cause  of  action 
Is  merged  'in  the  Judgment,  and  the  action 
is  terminated.  To  concede  the  court  the 
power  to  dismiss  the  action  after  Judgment 
Is  rendered  and  entered,  upon  the  plaintiff's 
motion,  while  such  Judgment  is  In  full  force^ 


not  vacated,  set  aside,  or  reversed,  would  be 
conceding  to  the  court  a  power  not  vested  in 
it  by  the  statute  or  the  common  law.  Vmt 
serious  consequences  might  result  from  the 
exercise  of  such  power.  Suppose,  in  tbe  case 
at  bar,  the  defendant  had  contracted  a  sec- 
ond marriage  after  the  rendition  of  the  Judg- 
ment of  divorce,  and  before  the  dismissal  of 
the  action,  what  would  have  been  her  posi- 
tion after  the  judgment  of  dismissal  of  the 
action  on  September  30th?  The  fact  that 
she  did  in  this  case  make  a  motion  to  vacate 
and  set  aside  the  judgment  is  not  material  to 
the  question  we  are  discussing,  as  the  ques- 
tion here  Is  one  of  power. 

It  may  be  said  the  court  possess  the  power 
to  set  aside  and  vacate  a  Judgment,  and  that, 
after  the  judgmoit  is  vacated  and  set  aside, 
the  plaintiff  may,  ordinarily,  on  motion,  dis- 
miss the  action  when  no  counterclaim  or 
other  defense  is  interposed,  that  would  ren- 
der such  a  dismissal  improper.  But  the 
Judgment  can  only  be  vacated  and  set  aside 
upon  an  application,  ordinarily  of  the  defend- 
ant, made  upon  sufficient  and  legal  grounds. 
If  vacated  in  any  case  upon  motion  of  the 
plaintiff,  it  can  only  be  done  upon  like  legal 
and  sufficient  grounds.  The  contention  here 
Is,  however,  that  the  court,  upon  the  motion 
of  the  plaintiff,  without  any  shovring,  legal 
or  otherwise,  may  annul  the  judgment  by  al- 
lowing the  plaintiff  to  dismiss  tbe  action. 
This,  certainly,  a  court  cannot  do.  We  do 
not  deem  it  necessary  In  the  view  we  take  of 
the  case  to  pursue  this  discussion  further,  as 
the  nunc  pro  tunc  clause  in  the  order  of  De- 
cember 26th,  in  our  opinion,  renders  the 
Judgment  of  dismissal  valid.  If  that  order 
Is  to  be  regarded  and  read  as  made  Septem- 
ber 18th,  then,  when  the  plaintiff's  Judgment 
of  dismissal  was  entered,  the  Judgment  of 
divorce  had  been  vacated  and  set  aside,  and 
there  had  been  no  defense  interposed  that 
prevented  a  judgment  of  dismissal.  The  ef- 
fect of  the  nunc  pro  tunc  clause  in  the  order 
of  December  26th  was  to  vacate  and  set  aside 
the  judgment  of  divorce  as  of  date  of  Septem- 
ber 18th,  and  consequently  the  Judgment  of 
dismissal  of  the  action  on  September  30th 
was  rendered  legal  and  valid.  If  the  nnnc 
pro  tunc  clause  had  the  effect  of  tnaiHng  the 
order  setting  aside  the  judgment  as  of  date 
of  September  18th  as  recited  In  the  order,— 
and  we  think  it  dld,-^then  the  judgment  of 
dismissal  must  be  regarded  as  rendered  snb- 
seqnoitly  to  the  order  vacating  and  setting 
aside  the  Judgment  of  divorce  rendered  Id 
January.  The  power  of  a  court  to  make  a 
nunc  pro  tunc  order  seems  to  be  well  aettle<L 
^The  rule  applicable  to  such  orders  is  thus 
stated  by  the  supreme  court  of  the  Unite"! 
States  in  Mitchell  v.  Overman,  103  U.  S.  62: 
"The  adjudged  cases  are  very  numerous  in 
which  have  been  considered  the  circumstaii- 
ces  under  which  courts  may  properly  enter 
a  judgment  or  a  decree  as  of  a  date  anterior 
to  that  on  which  It  was  in  fact  rendered.  It 
U  unnecessary  to  ^reseat  an  analysis  of 
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them,  some  of  which  are  cited  In  a  note  to 
this  opinion.  We  content  ourselves  with  say- 
ing that  the  rule  established  by  the  general 
concurrence  of  the  American  and  English 
courts  is  that  where  the  delay  In  rendering 
a  Judgment  or  a  decree  arises  from  the  act 
of  the  court,— that  is,  where  the  delay  has 
been  caused  either  for  its  convenience,  or  by 
the  multiplicity  or  press  of  business,  either 
the  intricacy  of  the  questions  involved,  or  of 
any  other  cause  not  attributable  to  the  laches 
of  the  parties,— the  Judgment  or  the  decree 
may  be  entered,  respectively,  as  of  a  time 
when  it  should  or  might  have  lieen  entered  up. 
In  such  cases,  upon  the  maxim  'actus  curiae 
nemlnem  gravabit,'— which  has  been  well 
said  to  be  founded  in  right  and  good  common, 
sense,  and  to  afTord  a  safe  and  certain  guide 
for  the  administration  of  Justice,- it  is  the 
duty  of  the  court  to  see  that  the  parties  sliall 
not  suffer  by  the  delay.  A  nunc  pro  tunc 
order  should  he  granted  or  refused,  as  Justice 
may  require,  in  view  of  the  circumstances 
of  the  particular  case."  Gray  v.  Brignar- 
dcllo,  1  Wall.  636;  Insurance  Co.  t.  Boon,  95 
U.  S.  UT.   ^ 

The  effect  of  the  Judgment  of  dismissal  was 
to  render  inoperative  all  unexecuted  interloc- 
utory orders  previously  made  in  the  action, 
bat  it  did  not  affect  the  validity  of  such  or- 
ders, did  not  reach  baclc  and  invalidate  an 
order  wlUcb  was  valid  when  made.  The  order 
appealed  from,  though  bearing  date  of  Decem- 
i)er  2Cth,  having  been  in  fact  actually  made, 
as  recited  in  the  order,  on  September  18th, 
was  made  while  the  court  had  Jurisdiction, 
and  was  a  valid  and  binding  order;  and,  as 
we  Iiave  said,  the  subsequent  dismissal  of 
the  action  did  not  affect  its  validity  as  an 
order  when  made,— tliat  is,  the  court  had  Ju- 
risdiction to  malce  it  oh  September  ISth,  and, 
so  far  as  the  record  discloses,  the  court  prop- 
erly exercised  the  power  vested  in  it  on  malt- 
ing the  order;  and  the  fact  tliat  on  the  entry 
of  the  Judgment  of  dismissal,  on  September 
30th,  it  ceased  to  be  available  as  an  order, 
cannot  affect  this  appeal.  For  the  purpose 
of  determining  as  to  the  validity  or  invalidity 
of  the  order  appealed  from,  we  must  regard 
the  order  of  December  26th  as  made  Septem- 
ber 18th,  12  days  prior  to  the  dismissal  of 
tlie  action.  The  order,  therefore,  having  in 
fact  been  made,  though  not  reduced  to  writ- 
ing by  the  court  until  December  26th,  on 
Septeml)er  18th,  was  valid;  and  it  follows 
that  the  order  appealed  from  must  be  affirm- 
ed, and  it  is  so  ordered. 


PICKFORD  V.  PEEBLES  et  aL 

(Supreme  Court  of  South  Dakota.     Jane  15 

1895.) 

MOBTOAOES— RrOHTS    OF  BirnSEQURNT  PUBCRASER. 

T.  execnted  and  delivered  to  D.  a  promis- 
sory note  and  also  a  trust  deed,  in  the  name  of 
a  taird  party  as  trustee,  to  secure  payment  of 
the  same.     D.  transferred  ttie  note  for  value  lie- 


tore  maturity,  but  execnted  bo  formal  assign- 
ment of  the  security.  T.,  the  maker  of  the  note, 
subsequently  sold  the  property  described  in  the 
trust  deed  to  an  innocent  purchaser  for  value, 
who  had  no  notice  of  the  transaction  other  than 
that  disclosed  by  the  countv  records,  and  agreed 
to  give  such  purchaser  a  aear  title.  T.  obtain- 
ed from  the  dnly  authorized  agent  of  D.  a  re- 
lease of  the  property,  executed  in  tiie  name  of  the 
trustee  in  the  trust  deed,  whidi  was  duly  record- 
ed. Bdd,  that  the  purdiaser  of  the  note  having 
failed  and  neglected  to  take  and  record  an  as- 
signment  .of  the  trust  security,  could  not  enforce 
his  lien  upon  the  property  as  against  such  inno- 
cent purchaser. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Olay  county;  D. 
EUiney,  Judge. 

Action  by  Charles  J.  Plckf wd  against  Pblle- 
tus  Peebles,  F.  M.  TOmllnson,  and  others. 
From  the  Judgment  rendered,  plaintiff  ap- 
peals.   Affirmed. 

R.  J.  Gamble  and  R.  B.  Tripp,  for  appel- 
lant Joy,  Hudson,  C!ail  &  Joy,  for  respond- 
ents. 

CORSON,  P.  J.  This  action  was  brought 
in  the  ch-cuit  cotut  of  Clay  county  to  fore- 
close a  mortgage  given  by  the  defendant  F. 
M.  Tomlinson  on  land  now  owned  and  oc- 
cupied by  the  defendant  Peebles.  The  facts, 
as  they  appear  from  the  record,  are  substan- 
tially as  follows:  One  of  the  defendants,  J. 
H.  Dunn,  resided  in  the  city  of  Le  Mars,  state 
of  Iowa,  from  the  year  1883  to  1880,  and  was 
engaged  In  the  business  of  loaning  money  on 
real  estate  and  cliattel  security.  P.  M.  Dunn, 
another  of  the  defendants,  was  his  wife,  and 
during  this  period  assisted  him  hi  his  busi- 
ness, and  in  his  absence  Itad  charge  of  it 
Quite  a  large  part  of  ttie  business  of  J.  M. 
Dunn  was  done  in  the  name  of  his  wife.  W. 
B.  Dunn,  another  of  the  defendants,  was  J. 
H.  Dunn's  brother,  and  resided  at  Orinnell, 
Iowa,  and  was  engaged  In  farming.  Some  of 
the  loans  made  by  J.  M.  Dunn  were  made  in 
the  name  of  his  brother,  but  It  seems  this  was 
done  without  the  knowledge  or  consent  of  this 
brother,  and  against  his  wishes.  On  the  20th 
of  June,  1885,  the  defendant  F.  M.  Tomlinson 
negotiated  a  loan  of  J.  M.  Dunn  of  fl,000 
and  delivered  to  him  a  note  for  ttiat  amount, 
made  payable  to  P.  M.  Dunn,  the  wife.  To 
secure  the  note  Tomlinson  executed  a  trust 
deed  on  land  situated  and  lying  in  Clay  conn- 
ty,  S.  D..  which  is  the  land  in  controversy,  to 
W.  B.  Dunn,  as  trustee,  for  the  boiefit  of 
P.  M.  Dunn;  and  soon  after  the  execution  of 
the  note  and  mortgage,  T.  M.  Dnim  sent  the 
paper  to  brokers  residing  in  Boston,  Mass., 
for  negotiation,  and  it  was  sold  to  the  plain- 
tiff for  value.  The  note  was  executed  by 
the  defendant  F.  M.  Tomlinson  to  one  of  the 
defendants,  P.  M.  Dunn.  The  trust  deed  to 
secure  it  was  executed  by  Tomlinson  and  his 
wife,  the  defendant  Clara  0.  Tomliason,  to 
P.  M.  Dunn  as  l>eneflclaty,  and  W.  B.  Dunn 
was  named  the  trustee,  l^e  note  and  Inter- 
est coupons  attached  were  Indorsed  and  de- 
livered to  Jeffries  &  Son,  the  brokers  in  Bos- 
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too.  wbo  at  oDce  for  fall  Talue  indorsed  tbem 
to  tbe  irialntur  In  this  action.  The  trust 
deed  or  mortgage,  as  soon  aa  it  waa  record- 
ed, waa  delivered  to  the  plaintiff.  On  the 
16th  day  of  Jnly,  1886,  Tomlinson  sold  the 
land  in  controversy  to  Peebles,  the  re^ood- 
ent  for  value,  and  a^eed  that  he  would  give 
bim  a  perfect  title.  On  the  same  day  Tomlin- 
son made  an  application  to  J.  M.  Dunn  for  a 
release  of  the  mortgage  in  controversy,  and 
for  that  purpose  gave  J.  M.  Dunn  a  tempora- 
ry duebill  for  the  amount  due  on  tbe  prior 
note  secured  by  the  trust  deed.  Therenpon 
J.  M.  Dunn,  in  the  presence  of  Tomlinson, 
executed  a  release  of  the  mortgage,  signing 
the  name  of  W.  B.  Dunn  to  the  instrument, 
and  acknowledging  it  by  blmsdf  aa  a  notary 
public.  This  release  was  recorded  in  Clay 
county,  and  purported  to  have  been  executed 
by  the  trustee.  At  tbe  time  the  note  was 
given  by  Tomlinson  for  the  release,  J.  M. 
Dunn  did  not  have  tbe  notes  for  which  the 
security  was  given  In  bis  possession,  ncM: 
were  they  given  up  to  the  defendant  Tomlin- 
son, nor  have  they  ever  been  so  delivered. 
Tbe  plaintiff  brings  this  action  to  foreclose 
his  trust  deed  or  m«-tgage,  and  in  his  prayer 
asks  tat  a  sale  of  the  land.  Peebles  was  the 
only  defendant  that  answered.  Upon  the 
hearing  the  coiul  below  held  that  the  release, 
given  as  stated  above,  operated  to  discharge 
the  security,  and  denied  the  plaintiff  a  de- 
cree of  foreclosure.  Prom  that  Judgment 
this  appeal  Is  taken. 

Tbe  counsel  for  the  respective  parties,  in 
their  briefs  and  in  their  oral  arguments,  dis- 
cussed at  some  length  the  question  as  to 
whether  or  not  tbe  note  given  by  Tomlinson 
to  Mrs.  Dunn,  and  transferred  to  the  plain- 
tiff, was  negotiable;  but,  in  the  view  we  take 
of  the  case,  a  discussion  of  this  question  is 
not  necessary  as  between  tbe  plaintiff  and 
the  defendant  Peebles.  As  between  these 
parties  the  question  is  aa  to  the  priority  and 
validity  of  the  release  or  discharge  of  the 
trust  deed.  That  when  Peebles  purchased 
tlie  property  there  was  no  assignment,  in  any 
form,  of  tbe  trust  deed  or  mortgage  of  rec- 
ord in  the  office  of  tbe  county  recorder  of 
Clay  county,  is  conceded;  and  it  was  not 
shown  and  it  is  not  claimed,  that  Peebles 
had  any  notice  or  knowledge  of  the  transac- 
tion between  Tomlinson  and  tbe  Dunns,  or 
between  the  Dunns  and  tbe  plaintiff,  other 
than  that  disclosed  by  the  county  records. 
The  court  finds  that  Peebles  was  a  purchaser 
in  good  faith  for  value  and  without  notice. 
This  being  so,  the  only  question  to  be  con- 
sidered Is,  was  Peebles  Justified  In  relying 
upon  the  discharge  made  hi  the  name  of  W. 
B.  Dunn,  trustee,  of  tbe  trust  deed  that  was 
executed  and  recorded  at  about  the  time  be 
purchased  and  paid  for  the  property?  So  far 
as  the  records  disclosed,  Mrs.  Dunn  was  ap- 
ivarently  tbe  only  person  authorized,  as  the 
beneficiary  in  the  trust  deed,  to  discharge 
it,  and  as  J.  M.  Dunn,  her  husband,  was,  as 
found  by  tbe  court,  fully  authorized  by  ber 


to  transact  business  In  her  name,   lie  bad 
authority  to  discharge  the  trust  deed  as  her 
agent.    W.  B.  Dunn,  the  trustee,  was  Bimptj 
named  as  such  trustee  for  Mra.   Dann,   as 
beneficiary  in  the  trust  deed,  or  for  the  legal 
owner  and  holder  of  the  promissory  note  ft 
was  given  to  secure,  bnt  he,  in  fact,  had  no 
knowledge  of  the  trust  deed.    Mrs.  Dunn,  as 
beneficiary  named  In  the  trust  deed,  had  tbe 
apparent   right   to  discharge   or    release   It 
without  the  consent  of  the  trustee,  and  while 
such  release,  made  after  the  transfer  of  tbe 
note    to    the    plaintiff,  waa  tindonbtedly  a 
breach  of  trust  as  to  him,  yet  It  did  not  af- 
fect Peebles,  who  had  no  notice  or  knowl- 
edge of  such  breach  of  trust.    J.  M.  Dunn. 
then,  as  the  agent  of  Mrs.  Dann,  being  au- 
thorized to  discharge  the  trost  deed  onr  mort- 
gage, so  as  to  protect  an  Innocent  purchaser 
for  value  without  notice,  did  tbe  method 
adopted  by  him  in  discharging  the  same  af- 
fect the  defendant  Peebles,  or  prevent  the 
release  operating  as  a  discharge  of  plaintiff's 
lien  upon  the  mortgaged  property?   We  are 
of  the  opinion  it  did  not    Althougrh  not  oc- 
pressly  authorized  by  W.  B.  Dunn  to  execute 
tbe  release  In  his  name,  yet  the  discharge  by 
3.  M.  Dunn  cannot  be  said  to  be  a  forged  re- 
lease, because,  being  anthorized  to  discharge 
or  release  the  trust  deed  or  mortgage  by  the 
apparent  beneficiary,  Mrs.  Dunn,   the  form 
In  which  it  was  done  was  not  Important,  so 
far  as  it  affected  an  Innocent  pnrcbaser  for 
value  without  notice.    If  J.  M.  Dunn  had  ex- 
ecuted tbe  release  In  the  name  of  W.  B. 
Dunn,  without  authority  from  blm  or  from 
Mrs.  Dunn,  a  different  qnestlon  wonld  have 
been  presented.    But,  as  suggested  by  tbe 
learned  Judge  in  bis  decision,  bad  the  note 
not  been  transferred,  Mrs.  Dunn  would  have 
been  bound  by  the  discbarge  made  by  her 
agent  In  tbe  manner  it  was  made,  and  she 
could  not  have  foreclosed  tbe  mortgage  aa 
a£:alnst  Peebles  after  the  execution  of  the 
release.    She  would  have  been  concluded  and 
estopped  by  this  deed  of  release.    This  be- 
ing BO,  tbe  plaintiff,  not  having  taken  and  re- 
corded  an   assignment   of   the   trust    deed, 
stands  in  no  better  position  than  woald  Mrs. 
Dunn,  had  she  never  transferred  the  note, 
as  to  Peebles,  an  Innocent  pnrcbaser  for  valae 
without  actual  notice  of  the  transfer  of  the 
note  secured  by  the  trust  deed.    Tbe  plain- 
tiff could  have  protected  himself  against  any 
release  by  Mrs.  Dunn,  or  her  agent,  3.  M. 
Dunn,  by  taking  the  precaution  to  take  and 
cause  to  be  recorded  an  assignment;    but, 
failing  to  do  so,  his  lien  upon  the  property 
is  gone  in  favor  of  an  innocent  purchaser. 
Merrill  v.  Luce  (S.  D.)  61  N.  W.  43;   Merrill 
V.  Hurleiy  (S.  D.)  C2  N.  W.  958-.    Hla  neglect 
to  take  and   record  an  assignment   cannot 
prejudice   the   rights   of   an   Innocent    pnr- 
cbaser.   The  plaintiff's  equity  by  reason  of 
his  purchase  of  the  Tomlinson  note  is  no 
greater  than  that  of  Peebles,  who  purchased 
the  property  In  good  faith  without  notice  of 
plaintiff's  equity;  and  as  tbe  plaintiff,  by  hl» 
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«wn  negtect,  has  cansed  the  defendant  Pee- 
bles to  advance  his  money  upon  tbe  property, 
plaintiff  cannot  enforce  the  mortgage  as 
against  him. 

The  i-eason  for  such  a  rale  Is  not  only  fully 
stated  in  the  ca«ee  cited  from  our  own  court, 
but  by  the  supreme  court  of  the  United 
States  In  WHlIams  v.  Jackson,  107  U.  S.  478, 
2  Sup.  Ct  814.  In  that  case  Mr.  Justice 
Gi-ay,  In  delivering  the  opinion  of  the  court, 
says:  "The  first  deed  of  trust  having  been 
made  to  the  timstees  therein  named  for  the 
benefit  of  Augustus  Davis,  and  to  secure  tbe 
payment  of  tbe  notes  from  the  grantors  to 
bini;  and  the  plaintiffs,  upon  the  transfer 
and  Indorsement  to  them  of  those  notes,  hav- 
ing tal^en  no  precaution  to  obtain  and  put 
on  record  an  assignment  of  his  rights  In  such 
form  as  wouid  be  notice  to  all  the  world,  the 
recorded  deed  of  release,  executed  by  him 
as  well  as  by  the  trostees,  reciting  that  the 
notes  bad  been  paid,  and  conveying  tbe  le- 
fm\  title,  bound  the  pletntiffs,  as  well  as  him- 
self, In  favor  of  any  one  acting  upon  the 
faith  of  the  record,  and  Ignorant  of  the  real 
state  of  facts.  If  tbe  plaintiffs  wished  to 
affect  subsequent  purchasers  with  notice  of- 
t&eir  rights,  they  should  have  obtained  a  new 
conveyance  or  agreement,  duly  acknowl- 
edged and  recorded.  In  tbe  form  either  o'f  a 
deed  from  the  original  grantors,  or  of  a  decla- 
ration of  trust  from  the  trustees,  m?  of  an  as- 
signment from  Augustus  Davis  of  his  equita- 
ble Interest  In  tbe  land  aa  sectirity  for  the 
payment  of  the  notes.  The  record  not  show- 
ing that  any  person  other  than  Angnstus 
Davis  had  any  Interest  in  the  notes,  or  in 
the  land  as  security  for  their  payment,  an  In- 
nocent subsequent  purchaser  or  incumbran- 
cer had  the  right  to  assume  that  the  trustees, 
In  executing  the  release,  had  acted  in  ac- 
cordance with  their  duty.  •  •  •  To  charge 
Williams  with  constructive  notice  of  the  fact 
that  the  notes  had  not  been  paid.  In  the  ab- 
sence of  any  proof  of  knowledge,  fraud,  or 
gross  or  willful  negligence,  on  his  part,  would 
be  inconsistent  with  the  purpose  of  the  reg- 
istry laws,  with  the  settled  principles  of  eq- 
uity, and  with  the  convenient  transaction  of 
business."  In  Uvennore  v.  Maxwell  (Iowa) 
!>5  N.  W.  37,  the  effect  of  a  release,  though  In 
a  somewhat  different  form,  made  by  P.  M. 
and  J.  M.  Dunn,  under  a  similar  trust  deed, 
was  considered  by  tbe  court,  and  the  conclu- 
sion anived  at  that  a  subsequent  purchaser 
m  good  faith  for  value  and  without  notice 
took  the  land  discharged  of  the  Hen,  notwith- 
standing the  court  held  tbe  note  in  that  case 
was  negotiable.  There  was  nothing  appear- 
ing upon  the  face  of  the  release,  executed  in 
the  name  of* TV.  Bl  Dunn  to  Tomllnson,  cal- 
culated to  put  Peebles  upon  Inquiry,  or  that 
required  him  to  make  investlgattons  as  to 
the  authenticity  of  the  document,  or  the  au- 
thority of  the  trustee  to  discharge  the  trust 
deed.  Presumptions  of  constructive  notice, 
as  against  bona  fide  purchasers  for  value 
without  actual  notice,  are  not  favored  by  tbe 


courts.  The  rale  governing  such  cases  la 
thns  stated  by  the  supreme  coort  of  the  Unit- 
ed States.  In  Wilson  v.  Wall,  6  Wall.  83:  "A 
chancdlor  will  not  be  astute  to  charge  a  con- 
structive trust  upon  one  who  has  acted  hon- 
estly and  paid  a  full  and  fair  consideration 
without  notice  or  knowledge.  On  tbls  point 
we  need  only  to  refer  to  Sugden  on  Vendors, 
where  he  says:  In  Ware  v.  Lord  Egmont 
the  lord  chancellor,  Cranwortli,  expressed  bis 
entire  concurrence  in  what,  on  many  occa- 
sions of  late  years,  had  fallen  from  judges  of 
great  eminence  on  the  subject  of  constructive 
notice,  namely,  that  it  was  highly  inexpedi- 
ent for  courts  of  equity  to  extend  tbe  doc- 
trine. When  a  person  has  not  actual  notice 
he  ongbt  not  to  be  treated  as  If  be  had  no- 
tice, unless  the  circumstances  are  such  as 
enable  the  court  to  say,  not  only  that  he 
might  have  acquired,  but  also  that  he  ought 
to  have  acquired.  It,  but  for  his  gross  negU- 
g«ice  In  tbe  condnct  of  the  business  In  ques- 
tion. Tbe  question,  then,  when  It  is  sought 
to  affect  a  purchaser  with  constructive  no- 
tice, to,  not  whether  he  had  the  means  of 
obtaining,  and  might  by  pradent  caution 
bare  obtained,  the  knowledge  in  question, 
but  whether  not  obtaining  was  an  act  of 
gross  or  culpable  negligence.' "  It  follows 
from  these  eoncia^ons  that  the  judgment  ot 
the  court  below  should  be  affirmed,  and  the 
same  is  affirmed. 


LEWIS  V.  FREMONT,  E.  &  M.  V.  R.  CO. 

(Snpreme  Court  of  South  Dakota.     Jane  16, 
1885.) 

RaILROID  CoMPAXIBS  —  I.IABII.ITT     FOR   ElLLINO 

Amiuals  OS  Track— DiKECTi?(o  Vsrdict. 

1.  The  exercise  of  reasonable  care  to  pre- 
vent injury  to  treepaasing  animals  discovorad 
upon  a  railway  track  relievea  the  company  from 
liability  in  case  such  animals  are  atruck  by  a 
passing  train. 

2.  A  motion  foi'  the  direction  of  a  verdict  in 
favor  of  the  defendant  at  tbe  close  of  all  the 
testimoi^  should  be  sustaiunl.  although  the  kill- 
ing is  admitted,  when  the  statutory  presumption 
of  negligence  arising  therefrom  bes  been  dear- 
ly overcome  by  the  nndiapnted  cvidenoe. 

(SyllaboB  by  the  Court) 

Appeal  from  circuit  court,  Pennington  coun- 
ty;  William  Gardner,  Judge. 

Action  by  John  W.  Lewis  against  the  Fre- 
mont, Elkhorn  &  Missouri  Valley  Railroad 
Company.  Plaintiff  had  judgment,  and  de- 
fendant appeals.     Reversed. 

James  W.  Fowler,  for  appellant  O.  J.  Pat- 
ton  and  A.  B.  Wallace,  for  respondent 

FULLER,  J.  Respondent  bronght  this  ac- 
tion and  obtained  a  judgment  for  the  value  of 
a  horse  miled  upon  appellant's  railway  track 
by  a  passing  engine.  There  Is  no  material 
conflict  in  tbe  evidence,  and  it  is  contended 
that  defeDdant's  motloa  to  direct  a  verdict 
at  the  close  of  the  testimony  should  have 
been  granted.     Plaintiff,  who  was  in  the  em- 
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ploy  of  the  defendant  as  a  section  laborer  at 
tbe  time  the  horse  was  kUled,  testified  as 
follows:  "I  didn't  see  the  horse  killed.  I 
saw  the  horse  Saturday  night  It  was  In  a 
cut  on  the  prairie.  They  come  out  of  a  field, 
—a  small  field,— and  go  Into  this  cut.  Be- 
tween the  field  and  the  cut  tb«re  is  a  place 
where  the  cattle  would  cross  the  railroad. 
It  was  a  re^lar  crossing.  The  embankment 
ran  down  nearly  to  the  ties.  The  embank- 
ment was  five  or  six  feet  high."  "A.  I  seen 
his  tracks  where  he  came  down  the  ti-ack, 
where  he  ottered  the  cut  He  jumped  right 
onto  the  track  where  the  section  men  had 
been  at  work.  There  w&ee  ties  along  the 
edge  of  the  track.  He  could  not  run  on  tbe 
side  of  the  track.  He  started  to  ran  through 
the  cut  There  was  only  one  horse's  tracks. 
The  horse  was  going  n<Htb.  *  *  *  I  didn't 
see  this  accident  I  heard  the  train  going  up 
about  nine  o'dock  at  night  After  I  found 
the  horse,  I  supposed  it  was  the  one  that  did 
it  T.  Miles,  the  section  man,  was  with  me 
when  I  made  the  examination  of  these  tracks. 
The  horse  ran  along  the  track  250  feet  It 
was  the  length  ^of  eight  rails.  I  do  not  know 
where  the  engine  was  when  the  horse  went 
mto  the  track.  Tbe  ties  were  along  there— 
the  old  ties— for  about  seven  or  eight  hun- 
dred feet  The  horse  went  onto  the  track  at 
the  south  end  of  the  cut"  Another  witness 
sworn  in  plalntifC's  behalf  testified  that  iu 
his  opinion,  the  h(»«e  traces  upon  the  rail- 
road extended  only  about  100  feet  from 
where  the  animal  appeared  to  come  Into  the 
cut  to  the  place  wheie  he  lay  when  found. 
It  appears  that  the  engine  that  struck  the 
horse  was  practically  new,  in  first-class  con- 
dition, and  equipped  with  all  modern  appli- 
ances in  general  use;  and,  by  the  aid  of  an- 
other engine,  likewise  equipped,  Was  draw- 
ing, at  the  rate  of  15  miles  an  hour,  a  freight 
train  consisting  of  19  loaded  cars,  each  of 
which  was  provided  with  an  air  brake  prop- 
erly connected  and  In  good  order.  The  op- 
erators of  the  engines  and  the  train  were  all 
experienced  and  competent  railroad  men. 
The  accident  occurred  on  a  dark,  rainy  night 
while  the  train  was  passing  through  a  long, 
narrow  cut,  five  or  six  feet  deep.  The  engi- 
neer, after  testifying  that  at  the  time  the 
horse  was  struck  his  fireman  was  busy  put- 
ting in  coal,  and  was  unable  to  keep  a  look- 
out, proceeded  as  follows:  "I  ride  on  the 
right-hand  side  of  the  cab.  I  was  keeping 
a  lookout  ahead.  The  way  It  looked  to  me, 
tbe  horse  jumped  onto  the  track  ahead  of  It 
—right  ahead  in  front  of  the  pilot— or  just 
about  four  or  five  feet  ahead  of  It  The 
horse  was  not  on  tbe  track  ahead  of  the  en- 
gine. Not  until  he  was  struck,  that  I  saw. 
He  jumped  onto  the  track  from  the  fireman's 
side  of  the  cab.  I  didn't  have  time  to  do  any- 
thing only  open  the  cylinder  cocks.  These 
cocks  are  on  each  side  of  the  cylinder,  and 
permit  the  steam  to  escapet    That  makes  a 


hissing  sound.  I  thought  that  would  hurry 
the  h<Hrse,  or  whatever  It  was,  and  it  would 
make  a  little  more  of  a  jump.  It  Is  natural, 
when  seeing  stock,  to  scare  them  off  as  quick 
as  possible.  I  didn't  have  time  to  do  much. 
*  *  *  I  could  not  have  stopped  or  checked 
the  speed  of  this  train  before  this  animal 
was  struck,  from  the  time  the  animal  was 
first  discovered.  I  could  not  have  got  tbe 
brakes  to  work  before  he  was  struck.  We 
had  a  headlight  on  tbe  engine.  It  was  a 
very  fair  headlight  I  was  keeping  a  sharp 
lookout  ahead.  *  •  •  When  he  struck  the 
track,  I  struck  the  horse.  I  could  not  see 
how  far  he  was  carried.  I  Jumped  over  to 
the  other  side  of  the  engln&  He  seemed  to 
be  caught  or  turning.  I  was  over  th«v 
in  a  second,  and  he  was  struck  <m  the  other 
side.  I  am  positive  the  horse  was  not  run- 
ning or  jumping  ahead  of  the  engine.  He 
was  simply  trying  to  cross  the  track.  I  didn't 
have  time  to  whistle.  My  foot  was  doee 
to  the  lever,  and  I  threw  It  over.  And  that 
didn't  get  the  steam  on  till  he  was  struck. 
That  was  all  that  I  did.  That  was  all  that 
I  ooiuld  do.  I  didn't  know  that  it  was  a 
horse  until  I  came  back  on  the  return  trip. 
It  was  about  nine  o'clodc  in  the  evening. 
Was  dark  and  rainy  and  drizzling.  *  •  * 
I  first  saw  this  horse  the  Instant  before  be 
was  struck.  In  the  cut  I  could  not  see  out- 
side of  the  right  of  way.  The  top  of  the 
bank  is  not  very  easy  to  see  from  my  side  of 
the  cab.  The  bank  is  five  feet  high,  and  he 
could  not  have  been  seen  any  distance  from 
where  I  was."  The  evidmce  of  the  engi- 
neer was  corroborated  in  most  particulars  by 
the  fireman,  who  further  testified  that  the 
train  could  not  have  been  stopped  upon  that 
grade,  running  at  the  rate  of  16  miles  per 
hour,  within  a  shorta:  distance  than  600  or 
600  feet  As  the  accident  did  not  occur  at  a 
crossing,  it  Is  clear  that  the  animal  was 
wrongfully  upmi  defendant's  right  of  wa; 
and  railroad  track;  and  if  the  evidence  of 
plaintiff  regarding  the  tracks  found  between 
the  rails  Is  sufficient  to  support  an  lnf»«nce 
that  the  horse  ran  ahead  of  the  engine  from 
100  to  260  feet  from  the  point  wh»e  it  first 
came  down  from  the  embankment  c«to  tbe 
track,  that  fact  becomes  unimportant  when 
Mmsldered  with  the  undisputed  evidence  that 
it  would  require  the  utmost  effort  of  the  o{>- 
erators  and  the  application  of  the  brakes  to 
every  wheel  to  stop  the  train  within  500  or 
600  feet  In  our  oplni<m,  the  prima  facie 
case,  based  upon  the  statute,  arising  from  the 
killing  of  the  horse,  was  fully  overcome  b.v 
the  undisputed  evidence,  and  a  verdict  for 
defendant  should  have  been  directed.  He- 
bron V.  Railway  Co.  (S.  D.)  67  N.  W.  4W; 
Harrison  v.  Railway  Co.  (S.  D.)  60  N.  W. 
406.  The  evidence  being  insufllclent  to  Jus- 
tify and  sustain  the  verdict  the  judgment 
based  thereon  Is  reversed,  and  a  new  trial  is 
ordered. 
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WINTON  T.   KNOTT.   Sheriff. 

(Supreme  Court  of  South  Dakota.     Jane  15, 

1895.) 

ABREST— BODT  EXBOUTIOH. 

1.  In  an  action  in  whidi  the  defendant  might 
bare  been  arrested  under  section  4945,  Comp. 
Lawa,  execution  may  issue  "against  the  person 
of  the  judgment  debtor."     CSomp.  Laws,  §  5115. 

2.  If,  in  aacb  action,  the  judgment  is  against 
the  plaintiff  for  costs,  he  becomes  the  "judgment 
debtor,"  and  is  snbject  to  "execution  against  the 
person." 

8.  Where  the  action  was  originally  com- 
menced in  justice  court  where  the  plaintiff  recov- 
ered judgment,  the  defendant  appealed,  and  the 
action  was  tried  anew  in  the  county  court,  the 
judgm^t  there  rendered  is  the  judgment  of  the 
county  coort,  and  "may  be  ejiforced  in  the  same 
manner  as  judgments  in  actions  commenced 
therein."     Oomp.  Laws,  g  6136. 

4.  In  sudi  case  execution  may  issue  against 
the  persmi  of  the  judgment  d^tor. 
(SyUabn*  by  the  Conrt) 

Appeal  from  circuit  court,  Minnehaha  coxin- 
ty;  Joseph  W.  Jones,  Judge. 

Application  in  habeas  corpus  by  David  Win- 
ton  for  release  from  the  custody  of  George 
A.  Knott,  sherlfr.  Applicant  was  ordered  dis- 
charged, and  fpom  an  order  refusing  to  va- 
cate ttie  order  of  discharge  defendant  appeals. 
Reversed. 

Joe  Klrby  and  D.  R.  Bailey,  fw  appellant 
W.  A.  WllJkes  and  Park  Davis,  for  respond- 
ent 

KELLAM,  J.  Appeal  from  an  order  of  the 
circuit  court  of  Minnehaha  county  refusing 
to  vacate  a  previous  order  of  the  Judge  of  said 
court  discharging  respondent  from  custody  on 
habeas  corpus.  The  facts  are  undisputed,  and 
are  these:  The  respondent,  as  plaintiff,  sued 
Stmdback,  In  justice  court,  for  a  wrongful 
taking  and  conversion  of  personal  property, 
and  recovered  judgment.  Sundback  appeal- 
ed to  the  county  court,  where  he  prevailed, 
and  obtained  Judgment  against  respondent, 
Winton,  for  costs.  Execution  having  been  re- 
turned unsatisfied,  the  county  court,  upon  a 
showing  and  motion,  ordered  execution 
against  the  body  of  Wlnton.  Having  been 
taken  Into  the  custody  of  appellant  as  sber- 
iflf,  thereunder,  be  applied  to  the  judge  of  the 
circuit  court  for  a  writ  of  liabeas  corpus.  Up- 
on hearing,  the  judge  ordered  his  release.  The 
circuit  court  refused  to  vacate  the  judge's 
order,  and  from  such  order  of  the  court  the 
sheriff  appeals. 

Respondent  contends  that  the  first  or  orig- 
inal order  discharging  respondent  was  a  court 
order,  and  the  one  from  which  the  appeal 
should  have  been  taken,  and  tliat,  more  than 
GO  days  having  elapsed,  this  appeal  cannot  be 
used  for  a  review  of  that  order.  We  ttiink 
otherwise.  Section  7839,  Comp.  Laws,  au- 
thorizes either  the  court  or  judge  to  issue  the 
writ  of  habeas  corpus.  If  issued  by  the  court, 
It  shall  be  "under  the  seal  of  the  court";  if  by 
the  judge,  "under  the  hand  of  the  Judge." 
In  this  case,  as  shown  by  the  abstract,  the  pe- 


tition was  presented  to  "the  Judge."  It  re- 
quired the  prisoner  to  be  brought  before  "the 
judge,"  and  was  signed  simply  by  "the 
Judge,"  and  the  order  of  release  is  also  signed 
by  the  "judge"  as  such.  Upon  these  facts  it 
seems  plain  that  the  writ  was  Issued  and 
heard  by  the  judge.  The  releasing  order  hav- 
ing been  affinued  by  the  court,  the  latter  order 
was  a  proper  snbject  of  appeal 

This  action  was  for  tie  recovery  of  dam- 
ages for  the  wrongful  taking  and  conversion 
of  i>er8onaI  property.  In  such  an  action  the 
defendant  may  be  arrested.  Comp.  Laws,  i 
4945.  If  the  action  be  one  In  which  the  de- 
fendant might  have  been  so  arrested,  then 
"an  execution  against  the  person  of  the  Judg- 
ment debtor"  may  issue  upon  order  of  the 
court.  Comp.  Laws,  S  5115.  Under  the  same 
statute  in  New  York  it  has  been  repeatedly 
held  that  in  such  an  action,  if  the  plaintiff 
falls,  and  judgment  for  costs  goes  against 
him,  he  Is  subject  to  execution  against  the 
body.  This  was  distinctly  ruled  In  Miller  v. 
Scherder,  2  N.  T.  264;  Parce  v.  Halbert,  1 
How.  Pr.  235;  Parker  v.  Spear,  62  How.  Pr. 
394;  Kloppenberg  v.  Neefus,  4  Sandf.  655; 
Pbllbrook  v.  Kellogg,  21  Hun,  238.  Respond- 
ent concedes  that  these  authorities  would  be 
pertinent,  and  probably  controUIug,  but  for 
the  fact  that  this  action  was  commenced  in 
Justice  court,  and  got  to  the  county  court 
only  on  appeal  by  the  defendant;  and  that  as 
no  order  of  arrest  could  have  been  made  In 
the  justice  court,  and  that  as  the  case,  as 
tried  In  the  county  court,  was  the  same  case 
as  tried  In  the  justice  court,  the  power  of  the 
appellate  court  in  this  respect  must  t>e  deter- 
mbied  by  the  power  of  the  justice  court  In 
which  the  action  was  brought;  and  cites  au- 
thorities to  the  effect  that  the  appellate  court 
gets  no  jurisdiction,  by  appeal  from  Justice 
court,  of  a  case  of  which  the  Justice  had  no 
Jurisdiction.  But  this  Is  not  a  question  go- 
ing to  the  Jurisdiction  of  the  court  over  the 
cause  of  action,  but  of  the  power  of  the  court 
to  allow  a  provisional  remedy  In  a  cause  of 
which  it  confessedly  has  jurisdiction.  The 
authorities  cited  do  not  reach  the  question  at 
issue.  The  legislature  seems  to  have  defi- 
nitely established  the  powers  of  the  appel- 
late court  by  providing  In  section  6136,  Comp. 
I>aws,  that  "judgment  rendered  In  the  dis- 
trict court  on  an  appeal  have  the  same  force 
and  effect,  and  may  be  enforced  In  the  dis- 
trict court  In  the  same  manner,  as  Judgments 
Iii  actions  commenced  therein."  By  chapter 
78,  Laws  1890,  the  county  court,  on  appeal 
from  justice  court.  Is  given  the  same  power 
as  the  district  or  circuit  court  In  Ryan  v. 
Parr  (Sup.)  16  N.  Y.  Supp.  829,  it  was  held 
that  Judgment  in  the  county  court  on  appeal 
from  justice  court  was  the  Judgment  of  the 
county  court,  and  that,  the  action  being  in 
tort,  the  Judgment  might  be  oiforced  by  a 
body  execution,  unaffected  by  the  statute  reg- 
ulating the  enforcement  of  judgment  In  jus- 
tice court   This  seems  plainly  against  the 
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■contention  of  respondent.  Resiwndent  con- 
tends that  the  jxidgment  in  the  connty  court 
Trent  against  him  without  a  trial  upon  the 
merita,  and  up>on  technical  jrrounds  only,  and 
urges  the  injustice  and  hardship  of  the 
remedy  against  him  under  snch  rfrcum- 
-stances.  This  \7as  conspicuously  the  case  in 
Parker  v.  Spear,  supra,  and  the  Judge,  in  his 
•opinion,  in  very  emphatic  terms  condemns  the 
law,  but  finds  no  power  In  the  courts  to 
modify  it,  and  holds,  as  we  feel  obliged  to, 
that  the  body  execution  was  rightly  awarded, 
and  that  the  order  of  the  circuit  Judge  dis- 
charging respondent  was  wrong.  The  order 
of  the  circuit  refusing  to  vacate  such  an  order 
is  reversed,  and  the  case  remanded  for  fur- 
ther proceedings  in  accordance  with  this  opin- 
ion. 


FROMHERZ  ▼.  TANKTON  FIRE  INS.  CO. 

(Supreme  Court  of  South  DalcoUu     June  15, 
1895.) 

InSDRANCB— AOBNCT  —  COXDITIOHS  OV  POLICT— 

Breach— DiuECTisio  Vbbdict. 

1.  H.  &  Co.,  insurance  agents  in  Cliicago, 
■but  not  agents  of  the  defendant  company,  solicited 
pteintiflP,  through  S.,  an  employft,  to  taice  insur- 
ance with  them.  The  amount,  and  how  it  should 
be  distributed  over  fixtures,  stock,  etc.,  was 
agreed  upon,  and  a  memorandum  made  by  S.  H. 
&  Co.  declined  to  accept  any  risk  in  the  block 
in  whidi  plaintiff  was  located.  S.  then  offered 
plaintiff  certain  polidee,  which  lie  refused,  be- 
cause "mutual."  Plaintiff  then  gave  S.  a  writ- 
ten order  or  request  for  other  insurance,  which 
he  agreed  to  accept  and  pay  for.  if  satisfnctory 
to  him.  S.  then  turned  the  memorandum  and 
the  request  over  to  C,  G.  &  Co.,  who  did  not 
represent  or  have  any  relations  with  the  defend- 
ant company,  but  who  styled  themselres  "bro- 
kers." They  undertook  to  get  the  iniurance  want- 
ed, and  sent  a  written  statement  or  application 
to  the  defendant  company,  upon  which,  without 
other  knowledge  or  information  as  to  the  risk, 
the  policy  was  issued.  HHd,  that  C,  6.  &  Co. 
were  the  amenta  of  plaintiff,  and  not  of  the  com- 
pany. 

2.  The  statement  or  application  thus  for- 
warded, upon  which  only  the  risk  was  accepted 
and  the  policy  issued,  contained  representatioas 
tliat  the  building  in  which  the  insured  property 
was  located  was  "fully  equipped  with  sprin- 
klprs,"  and  that  "all  companies  represented  in 
Chicago  have  full  lines  on  building  or  some  ten- 
ant," when  in  fact  the  Inrilding  never  was,  then 
or  subaequentljr,  equi{med  wit]>  sprinklers,  and 
risks  upon  or  in  said  building  were  practically 
uninsurable  by  compnnies  doing  business  in  Chi- 
cago. Edd,  that  sudi  misrepresentations  affect- 
ed not  only  the  building  itself,  but  the  "condi- 
tion" of  the  property  insured  in  it,  and,  being 
shown  to  be  material,  under  the  terms  of  the  pot 
■icy,  avoided  defendant's  liability  on  its  policy. 

3.  Hdd  further,  that,  there  being  no  disputed 
questions  of  fact,  a  verdict  for  defendant  was 
properly  directed  by  the  court 

(Syllabua  by  the  Court.) 

Appeal  from  circuit  court,  Tankton  county; 
B.  O.  Smith,  Judge. 

Action  by  A.  Promherz  against  the  Yank- 
ton Kire  Insurance  Company.  Defendant 
had  Jndgment,  and  plaintiff  appeals.  Af- 
firmed. 


N.  J.  Cramer,  for  appellant  French  & 
Orvis,  for  respondent, 

KEIiLAM,  J.  This  to  an  action  on  a  fin 
Insurance  policy.  At  the  clooe  of  tbe  evi- 
dence the  court  directed  a  verdict  for  the  de- 
fendant, and  plaintiff  appeals.  Tbe  fire  and 
the  loss  are  not  disputed.  Tbe  principal,  and. 
we  think,  really  the  only  debatable  question 
in  the  case  la  whether  Collins,  Green  &  Co., 
whose  relation  to  the  transaction  will  be 
more  fuUy  noticed  hereafter,  were  tbe  agents 
of  the  plaintiff  or  ctf  the  defendant.  Plain- 
tiff was  a  manufacturer  of  cigars,  and  bis 
factory,  which  was  tlie  subject  of  the  Insur- 
ance, was  located  in  tbe  Burton  Block,  in  tbe 
city  o<  Chicago.  Soon  after  plalotlff'a  loca- 
tion in  said  block,  one  Robert  L.  Shnte,  an 
insurance  s(^citor  in  tbe  employ  of  G.  M. 
Harvey  &  Co.,  general  inanraace  agents, 
called  ux>on  plaintiff,  and  solicited  Inaurance 
from  him  upon  his  stock  of  cigars,  etc  De- 
fendant told  him  be  would  take  about  $3,000 
of  insurance,  and  a  statement  or  memoran- 
dum was  then  made  out  showing  property  to 
be  Insured,  and  bow  the  insurance  was  to  be 
distributed.  Harvey  &.  Co.  declined  to  take 
any  insurance  on  property  in  that  block  for 
any  company  represented  by  tbem.  After- 
wards Shute  took  two  policies  to  plaintiff, 
who  refused  them,  because  they  were  "mu- 
tual policies."  At  that  time  plaintiff  gav* 
him  a  written  order  or  request  for  the  insur- 
ance which  he  wanted,  but  the  paper  is  not 
in  evidence.  When  Harvey  &  Co.  declined 
to  take  tbe  risk,  Shute  turned  the  order  of 
plaintiff  for  insurance  over  to  Collins,  Green 
&  Co.,  and  requested  them  to  get  It  He  also 
gave  tbem  the  statement  referred  to  as  to  the 
prt^erty  to  be  insured.  They  undertook  to 
get  tbe  insurance.  TTp  to  {bat  time  tbey  were 
not,  and  never  had  been,  agents  of  the  de- 
fendant company,  and  had  no  relations  of 
any  kind  with  it  Upon  receipt  by  the  com- 
pany of  the  written  application,  hereinafter 
more  particularly  described,  the  policy  sued 
upon  was  written  by  the  company  at  Its  home 
office,  forwarded  to  Collins,  Green  A  C!o.  by 
defendant  company,  with  a  letter,  saying: 
"If  this  policy  is  not  accepted,  the  same  is 
to  be  at  once  returned  canceled  to  this  office. 
Of  course,  you  understand  we  do  not  grant 
your  agency  authority  in  any  manner  or  par- 
ticular." On  receipt  of  tbe  policy,  Collins. 
Green  &  Co.  sent  it  to  Harvey  &  Co.,  who 
turned  it  over  to  Shute.  and  he  delivered  it 
to  plaintiff.  It  becomes  necessary  to  deter 
mine  upon  these  facts  for  whom  Collins. 
Green  &  Co.  must  be  held  to  have  acted,  and 
so  whether  the  plaintiff  or  the  defendant 
company  is  bound  by  what  they  did,  for  the 
statement  or  application  forwarded  to  the 
company  by  them,  and  upon  ■which  the  pol- 
icy was  issued,  contained  affirmative  repre- 
sentations of  facts,  which,  if  material  and  un- 
tiTie,  would,  by  the  terms  of  the  policy,  de- 
feat it  as  a  contract  of  Insurance.    If  tin 
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application  referred  to  bad  been  signed  by 
tbe  plakitttr  hlmsetf,  or  expresaly  anthorised 
by  blm,  the  case  would  present  little  difficul- 
ty. It  does  not  appear,  and  the  contrary  Is 
probably  true,  that  plaintiff,  when  be  re- 
«eired  the  policy,  knew  that  it  was  not  writ- 
ten by  and  bi  one  of  Harrer's  companies. 
We  are  Inclined  to  think  tUbt  appeQant  at- 
taches undue  ImiMrtaace  to  this  fact,  but, 
whatever  signlflcanee  It  may  have,  and  what- 
«rer  may  have  been  the  understanding  of  the 
plaintiff,  it  Is  undisputed  that  Harvey  tc  Co. 
.declined  to  take  the  risk  in  any  of  their  com- 
panies, and  that  when  plaintiff  rejected  the 
mutual  policies  which  Shute  offered  him, 
be  gave  him  a  written  order  or  request  to 
procure  other  policies,  or,  as  plaintiff  iDsists, 
fui  agreement  to  take  and  pay  for  other  poli- 
cies, if  tb^  should  be  acceptable  to  him.  It 
is  also  undisputed  that  neither  Harvey  A 
-Co.  nor  CoUins,  Oreen  &  Co.  were  or  ever 
had  been  agents  of  the  defendant  oompany, 
or  had  ever  dose  any  buslpess  for  it,  or  had 
a.ny  relations  whatever  with  it.  Up  to  the 
point  of  issntaig  the  policy  by  the  defeudant 
at  its  home  office,  tliere  had  been  no  act  oC 
any  pemon' authorized  to  represent  defendaat, 
or  by  any  person  not  an  absolute  strangw  to 
the  defendant  The  first  knowledge  ttae  com- 
pany had  that  plaintiff  wanted  insurance 
was  by  the  receipt  of  the  awlication  from 
C<Aln8,  Green  &  Oo.  This  api>Ucation  was 
instigated.  If  not  autliorized,  by  the  plaintiff. 
He  gave  fihute  an  order  to  get  insurance, 
.agreeing  to  acoept  and  pay  for  it  if  the  poli- 
<:ie8  and  companies  were  satisfactory.  This 
order  Shute  turned  over  to  OoUlns,  Green  & 
-Co.  It  was  an  open  commission,  and  evl- 
.dently  contemplated  the  procuring  of  insur- 
ance tn  any  comimny  or  companies  whose 
IMlicy  and  responsibility  should  satisfy  and 
be  acceptable  to  the  plaintiff.  The  defendant 
companr  onliy  became  related  to  and  a  party 
In  the  transaction  when  it  accepted  the  risk. 
Sbute  testifleB  that  CoIUbs,  Green  &  Co. 
promised  to  get  the  insurance,  but  they  did 
not  BO  promise  for  the  defendant  company, 
for  they  had  neither  express  nor  ostensible 
.authority  to  do  so.  There  was  no  testimony 
from  Collins,  Greoa  &  Co.,  and  their  rela- 
tions, both  to  the  plaintiff  and  the  defend- 
-ant,  must  be  determined  from  the  facts  al- 
ready mentioned.  Having  no  authority,  ei- 
ther direct  or  indirect,  to  bind  either  party, 
they  occupied  as  to  both  the  position  of  bro- 
kers or  third  parties  participating  in  the  ne- 
gotiation for  insurance.  In  the  statement  or 
.application  forwarded  to  the  oompany  they 
style  Uiemselves  "brokers."  The  policy  pro- 
vided "that  any  person  other  than  the  as- 
sured having  procured  this  policy  •  *  • 
shall  be  deemed  to  be  the  agent  of  the  as- 
sured, and  not  of  this  company,  in  any  traos- 
.action  relating  to  this  insurance." 

Allen  V.  IiMurance  Co.,  123  N.  Y.  «,  25  N.  B. 

309,  presented  facts  much  like  those  of  this 

-case,  and  upon  the  question  of  whose  agent 

the  Intermediate  party  procuring  the  insur- 
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ance  was  the  cotirt  said:  "8o  far  as  It  ap- 
pears. Noble  bad.no  relations  whatever  with 
dftfendant,  other  than  that  he  forwarded  this 
paper  writing,  whteii  contained  statements 
of  tlie  amount  of  insumnce  proposed  for  and 
of  th«  privileges  desired.  He  cprtninly  ap- 
pears to  have  been  nothing  more  than  an  in- 
surance broker,  soliciting  insurance  busi- 
ness; aad  when,  upon  the  acceptance  of  the 
risk,  he  received  back  a  policy  of  the  com- 
pany for  the  plaintiff,  his  sole  office  was  sim- 
ply to  deliver  it  for  the  company,  and  to  col- 
lect the  premium.  That  Is  certainly  not 
enough  to  constttnte  blm  an  agent  of  the 
company,  with  authority  to  bind  it  retroact- 
ively or  preeentiy  In  transactions  relating  to 
the  insoranoe.  Olicamstances  are  wholly 
wanting  from  which  we  may  presume  the 
authority  of  an  a«ent  Then,  too,  the  policy 
contained  the  provisions  that  the  company 
would  not  be  bound  by  any  acts  of  or  to  any 
agent  or  other  person  which  were  not  con- 
tained in  tbe  policy,  and  further,  that  any 
person  ether  than  the  assured  procuring  the 
poUey,  or  any  renewal  thereof,  should  be 
deemed  the  a#eni  of  the  assured,  and  not  of 
the  cempany.  To  these  .conditions  the  plain- 
tiff's assent  is  preennned  *o  have  been  given 
by  his  acceptance  of  the  .policy,  and  there  is 
no  reason  why  he  should  not  be  bound  by 
them.  *  *  *  A  mere  insuainee  broker,  as 
Noble  apipeara  to  have  been,  cannot  be  con- 
verted into  an  agent  of  the  insurance  com- 
pany, without  evidence  of  some  acticm  on 
the  part  of  the  company,  or  «f  facts  from 
which  a  geneiml  authority  to  repcesent  it, 
misht  be  fairly  Inferred."  Under  similar 
eonditlons  the  eourt  said  In  Wilber  v.  Insiu'- 
ance  Co..  122  N.  V.  443,  25  N.  B.  »26:  "It 
was  entirely  competent  for  the  parties  to 
agree  that  a  third  pers<m  participating  in 
the  negotiations  should,  for  the  purpose  of 
securing  the  policy,  be  deemed  an  agent  of 
the  assured."  In  Insurance  Co.  v.  Reynolds, 
36  Mich.  502,  the  court  held  .that,  "so  far  as 
an  insurance  agent  acts  as  an  insurance 
broker,  he  is  agent  for  the  insured  and  not 
the  insurer."  In  Lange  v.  Insurance  Co.,  3 
Mo.  App.  591,  it  was  held  that  "an  insurance 
broker  placing  insurance  Is  not  the  agent  <^ 
the  insurer,  but  of  the  insured";  and  this  Is 
said  to  be  the  established  rule  In  May  on  In- 
surance (section  123).  As  was  held  by  this 
court  In  South  Bend  Toy  Manufg  Co.  v.  Da- 
kota Fire  &  Marine  Ina  Co.,  2  S.  D.  17,  48  N. 
W.  810,  this  stipulation  cannot  be  allowed  to 
change  the  effect  of  an  established  fact,  and 
thus  to  make  the  agent  of  the  insurance  com- 
jnny  the  agent  of  the  Insured,  and  that  was 
the  effect  of  all  the  cases  cited  in  the  opinion 
in  that  case.  In  none  of  them  was  it  held 
that  It  was  not  competent  for  the  parties  to 
the  Insurance  contract  to  so  agree  as  to  a 
mere  go-between  or  broker.  The  rule,  of 
course,  is  only  intended  to  state  a  general 
proposition  unaffected  by  particular  facts, 
for  it  certainly  would  be  comi>etent  for  the 
insurer  to  make  the  broker  .its  own  fsent. 

Digitized  by  VjOOQIC 


786 


NORTHWBSTBEN  RKrORTBR,  Vol.  63. 


(a  L». 


and  BO  be  bound  by  bis  acts;  but  In  tbls  case 
we  dlBcoyer  no  facts  which  could  have  such 
effect.  Up  to  tbe  commencement  of  this  ne- 
gotiation for  Insurance  the  broker  was  a 
stranger  to  both  parties.  He  was  the  agent 
of  neither.  The  plaintiff  set  him  in  motion, 
and  under  the  authority  emanating  only 
from  the  plaintiff  he  applied  to  tbe  defend- 
ant company  for  insurance.  By  Issuing  the 
policy  the  comimny  expressed  its  wiUingness 
to  insure  the  risk  submitted  in  and  by  such 
statement  Appellant  claims  that  Collins, 
Green  &  Co.  should  be  held  to  be  the  agents 
of,  or  at  least  to  represent,  the  defendant 
company,  rather  than  the  plaintiff.  We  are 
unable  to  find  any  facts  in  the  case  or  to 
adopt  any  theory  that  ^rould  justify  such  a 
holding.  They  could  not  make  themselves 
such  agents  without  the  consent  of  the  com- 
pany. It  had  no  knowledge  of  or  relation 
with  them  until  It  received  the  application 
from  tbem  in  behalf  of  plaintiff.  As  appears 
by  tbe  evidence,  tbe  company  bad  no  agent 
or  representative  In  Chicago,  and  in  receiv- 
ing this  application  it  had_  a  right  to  under- 
stand that  it  came,  not  from  somebody  who, 
without  its  authority  or  knowledge  even,  was 
assuming  to  represent  it,  but  rather  that  It 
came  from  somebody  who  desired  to  procure 
insurance  upon  the  conditions  named  in  tbe 
application  or  statement  The  statement  or 
application  Itself  informed  the  company  that 
Collins,  Green  &  Co.  were  not  attempting  to 
act  as  Its  agents  or  for  It,  for  they  signed 
themselves  "brokers." 

An  important  and  differential  fact  between 
this  case  and  the  South  Bend  Toy  Manuf'g 
Co.  V.  Dakota  Ftre  &  Marine  Ins.  Co.,  supra, 
upon  which  appellant  relies,  Is  that  in  the 
latter  case  the  authority  of  Rnnk  &  Co., 
who  were  strangers  to  the  insurance  com- 
pany, to  make  the  insurance,  was  traced  di- 
rectly to  Ben  Phelan,  who  was  the  general 
agent  of  the  insurance  company.  If  Harvey 
&  Co.  had  been  the  agents  of  the  defendant 
company  in  this  case,  and  had  turned  the 
statement  referred  to  over  to  Collins,  Green 
&  Co.  with  a  request  to  procure  this  insur- 
ance, the  case  would  have  been,  in  that  re- 
spect, similar  to  the  case  cited;  but,  as  it 
is,  tbe  very  fact  is  lacking  upon  which 
that  case  was  made  to  turn.  The  same  sug- 
gestion is  pertinent  to  the  case  of  Insurance 
Co.  V.  Ives,  56  111.  402.  The  application, 
tliough  made  by  one  not  an  expressly  author- 
ized agent  of  the  company,  was  made  by  and 
under  tbe  specific  direction  of  one  who  was 
such  agent  The  evidence  shows  that  even 
If  plaintiff  did  not  know  of  the  existence  of 
this  stipulation  In  the  policy  from  his  exam- 
ination of  it  before  acceptance  he  did  knoin 
sliortly  after  Its  delivery  that  the  defendani 
company  had  no  agent  in  Chicago,  for  be 
was  so  notified  by  the  secretary  of  the  com- 
pany, and  that  tbe  transaction  was  entirely 
between  the  company  and  himself.  But  we 
think  that  upon  his  own  evidence  he  must  be 
held  to  have  acquiesced  in  tbe  terms  of  the 


policy,  for  he  insists  that,  having  rejected 
two  policies,  his  written  commission  to  Staute, 
which  Shute  calls  an  "order,"  was  only  an 
agreement  that  he  would  take  and  pay  for 
policies,  if  satisfactory  and  acceptable  to 
him.  He  examined  this  to  some  extent  at 
least,  and  then  accepted  and  paid  for  iL 
These  facts  would  ordinarily  be  held  to  mean 
that  he  accepted  tbe  policy  knowing  its 
terms,  or  was  willing  to  accept  It  assuming 
the  risk  of  its  terms  being  satisfactory.  We 
think  the  trial  court  was  right  in  holding 
that  Collins,  Green  &  Co.  did  not  represent 
or  bind  the  defendant  company. 

The  acceptance  of  this  risk  and  the  con- 
tract of  insurance  were  based  ui>on  tbe  state- 
ment sent  defendant  by  Collins,  Green  & 
Co.  Acting  upon  this  information,  it  Issued 
the  policy.  The  statement  informed  tbe  de- 
fendant company  that  "all  companies  repre- 
sented In  Chicago  have  full  lines  on  build- 
ing or  some  tenant,"  and  that  the  building 
was  "fully  equipped  with  sprinklers."  It  is 
conceded  that  neither  of  these  statements 
was  true,  but  that  risks  in  and  upon  the 
Burton  Block  were  practically  uninsurable 
in  companies  doing  business  in  CbicaRo. 
Bowden,  superintendent  of  surveys  for  the 
Underwriters'  Association,  testified,  "The 
majority  of  the  Insurance  companies  doln); 
business  in  the  city  of  Chicago  had  refused 
to  write  risks  upon  that  block."  Roblnsou, 
an  inspector  of  automatic  sprinklers  in  the 
Chicago  Underwiters'  Association,  testified 
that  these  sprinklers  would  reduce  tbe  risk, 
as  recognized  by  insurance  ccHnpanies  gen- 
erally, 25  per  cent,  and  that  tbere  were  no 
sprinklers  in  tbls  building  at  the  time  of  the 
Insurance,  nor  at  the  time  of  the  fire,  nor 
had  there  ever  been  any.  Appelant  con- 
tends that  these  misrepresentationB  did  not 
affect  the  contract  under  the  stipulation  in 
tbe  insurance  policy  that  "this  comiumy  wiU 
not  be  liable  under  and  by  virtue  of  this  pol- 
icy, if  there  be  any  omissions,  misrepresen- 
tation, nondisclosure,  or  concealment  of  the 
title,  incumbrances,  condition,  location,  or 
occupancy  of  the  premises,"  t)ecause  tbey  did 
not  rriate  to  the  property  insured,  bat  to  the 
building  in  which  it  was  located.  We  can- 
not assent  to  this  view.  The  just  and  rea- 
sonable compensation  for  Insuring  any  prop- 
»ty  against  loss  by  fire  must  d^iend  up- 
on tbe  risk  assumed,  and  this  in  tnm  de- 
pends largely  upon  the  "condition"  of  the 
property  insured.  Tbe  vwy  first  anil  pri- 
mary definition  given  by  Webster  to  the 
word  "condition"  is,  the  "state  or  sltnatlon 
as  regards  external  circumstances."  In  this 
respect  it  means  more  than  location;  it 
means  location  and  environment  We  abould 
be  unwilling  to  hold  that  personal  propertr 
represented  to  be  and  insured  as  containe<} 
in  a  fireproof  building  was  still  insured  al- 
though it  was  actually  located  In  a  coDibu<:ti- 
ble  powder  magazine,  simply  because  tbe 
building  Itself  was  located  as  described. 
There  were  no  disputed  facts  in  this  case. 
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and  as,  In  our  Judgment,  the  law  Is  plainly 
against  recovery  by  the  plaintiff,  there  was 
no  errcv  in  tlie  direction  of  a  verdict  for  the 
defendant  by  the  trial  court  The  Judgment 
is  affirmed.    All  the  Judges  concur. 


VAlIi  T.  VAN  DOEEN. 
(Supreme  Court  of  Nebraska.  June  18,  1895.) 
UsuBY— Antbdatiho  Note. 
When  parties  contract  for  the  loan  of 
money  at  the  highest  rate  of  interest  allowed 
by  the  law,  and  the  note  or  other  evidence  of  in- 
debtedness is  made  to  bear  interest  from  date, 
and  is  dated  at  a  time  prior  to  that  when  the 
borrower  receives  tlie  money,  as  a  device  to  cov- 
er usury,  and  the  money  was  not  withheld  from 
'nrestment  or  otherwise  set  aside  for  the  use 
9f  the  Iwrrower  during  the  period  between  the 
date  of  the  note  and  the  payment  of  the  mon- 
ey, the  transaction  is  tainted  with  usury. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Red  Willow 
county;  Welty,  Judge. 

Action  by  Herbert  B.  VaU  against  GUver 
S.  Van  Doren  to  foreclose  a  mortgage.  From 
a  Judgment  for  less  tlian  his  demand,  plaintiff 
appeals.     Affirmed. 

B.  M.  Suavely  and  J.  8.  Phillips,  for  appel- 
lant   S.  R.  Smith,  for  appellee. 

IRVINE,  a  This  was  an  action  by  VaU 
to  foreclose  a  mortgage  made  by  Van  Doren 
to  one  E.  B.  Bell  to  secure  a  note  for  $700, 
dated  December  5,  1885,  and  payable  five 
years  after  date,  with  interest  at  7  per  cent, 
payable  semiannually.  Van  Doren  pleaded 
usury,  and  the  court  found  for  him  on  this 
issue,  allowing  Vail  only  his  principal,  less 
the  Interest  payments  which  had  been  made 
by  Van  Doren.    The  plaintiff  appeals. 

Where  usury  Is  the  defense,  the  burden  la 
upon  the  plaintiff  to  show  that  he  is  a  bona 
flde  purchaser  of  the  note.  Wortendyke  v. 
Meehan,  9  Neb.  221,  2  N.  W.  889;  Violet  v. 
Rose,  89  Neb.  C60,  58  N.  W.  216,  and  cases 
there  cited.  The  plaintiff  neither  pleaded 
nor  proved  that  he  was  a  lx>na  flde  purchas- 
er from  Bell,  so  that  question  is  removed 
from  the  case.  It  appears  that  Van  Doren 
approached  one  J.  W.  Dolan,  seeking  a  loan 
of  money.  Dolan  negotiated  the  loan,  and 
the  evidence  deariy  sustains  the  court's  find- 
ing that  In  so  doing  he  acted  as  Bell's  agent. 
At  the  time  the  application  was  made,  Do- 
lan lent  to  Van  Doren  $200,  the  money  either 
of  Dolan  hlms^  or  of  a  bank  with  which  he 
was  connected.  Usurious  interest  Van  Do- 
ren teatifles,  was  charged  on  this  $200,  but 
it  may  be  dismissed  from  consideration,  be- 
cause the  evidence  shows  that  this  was  not 
a  part  of  the  B^  loan,  and  was  entirely 
separate  therefr(Hn.  About  three  weeks  after 
tlie  application  was  made,  the  note  and  mort- 
gage were  executed,  and  the  money  paid  to 
Van  Doren;  Dolan,  however,  withholding 
enough  therefrom  to  repay  himself  the  $200, 
and  also  a  sum  equal  to  3  per  cent.  Interest 
on   the  $700   for  five  years.   The  evidmce 


shows  that  the  parties  contemplated  a  loan 
at  10  per  cent  interest,  and  that  the  3  per 
cent  so  withheld  in  advance  was  Dolan's 
commission.  It  is  probable,  so  far,  that  noth- 
ing in  the  way  of  usury  appears.  Pierce  v. 
Davy  (Neb.)  61  N.  W.  92.  But  the  evidence 
shows  that,  while  the  note  was  dated  Decem- 
ber 5,  1S85,  and  made  to  bear  Interest  frwu 
that  date,  the  money  was  not  received  by 
Van  Doren  for  three  wedcs  later.  The  ap- 
pellant contends  that  this  was  because  Van 
Doren  had  not  perfected  title  to  his  laud, 
that  the  money  was  during  that  period  set 
apart  for  the  loan,  and  that  its  payment  was 
deferred  simply  on  account  of  Van  Doren's 
failure  to  perfect  his  tit'e  sooner.  It  is  ar^ 
gued  that  under  such  circumstances  the  an- 
tedating of  the  note  did  not  taint  the  trans- 
action with  usury.  Unfortunately  for  this 
contention,  it  Is  entirely  without  evidence  to 
support  it  The  note,  we  repeat,  was  dated 
December  5th,  the  application  for  the  loan 
made  December  7th,  and  Van  Doren  testifies 
that  he  perfected  titie  to  his  land  three  days 
thereafter.  Dolan  was  on  the  stand,  and 
does  not  contradict  this.  It  nowhere  appears 
that  the  money  was  placed  at  Van  Doren's 
disposal  at  any  time  before  he  actually  re- 
ceived it,  or  that  it  was  withheld  from  in- 
vestment elsewhere  for  the  purpose  of  this 
loan.  On  the  contrary,  it  does  appear  that 
when  the  application  was  made,  Dolan  in- 
formed Van  Doren  that  he  would  have  to  ar- 
range for  procuring  the  money  from  the 
East  In  view  of  this  evidence,  and  the  find- 
ing of  the  ti-ial  court,  the  only  fair  inference 
is  ttiat  the  money  was  not  set  apart  on  the 
6th  of  December,  or  at  any  time  until  the 
transaction  was  consummated,  and  that  the 
antedating  of  the  note  was  a  device  to  cover 
usury.  The  full  legal  rate  of  10  per  cent 
having  lieen  reserved,  and  the  note  having 
been  antedated  so  tliat  the  full  legal  rate  for 
five  years  would  he  collectible  as  interest, 
while  the  loan  would  not,  in  fact,  run  five 
years,  the  finding  of  the  trial  court  that  the 
transaction  was  usurious  was  correct  The 
fact  that  only  a  small  excess  of  interest  was 
resei-ved  does  not  affect  the  case.  Judgment 
affirmed. 


ATCHISON  &  N.  R.  CO.  v.  BOERNER. 

(Supreme  Court  of  Nebraska.     June  18,  1895.) 

euinent  domais  —  cl-osino  street  —  award — 

Judgment — Res  Judicata — Plbadin'O 

— Instructions. 

1.  Railroad  Co.  v.  Boemer,  51  N.  W.  842. 
84  Neb.  240.  reaffirmed. 

2.  Instructions  examined,  and  held  not  erro- 
neous. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Richardson  coun- 
ty; Bush,  Judge. 

Action  by  August  Boemer  against  the 
Atchison  &  Nebraska  Railroad  Company  for 
damages  to  realty.  Plaintiff  had  Judgment, 
and  defendant  brings  gr^r.^  ^A^r^aj^gl^ 
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E  W.  Thomas,  T.  M.  Marquett,  and  J.  W. 
Deweeae,  for  plaintiff  In  error.  F.  Martin, 
John  Gagnon,  and  C.  Gillespie,  for  defendant 
In  error. 

IRVINE,  O.  This  case  was  before  the 
court  In  1892,  when  It  was  revOTsed,  and  re- 
manded for  a  new  trial.  Railroad  Co.  v. 
Boerner,  34  Neb.  240,  61  N.  W.  842.  The 
facts  were  stated  In  the  former  opinion. 
After  the  former  mandate  another  trial  was 
had,  resulting  in  a  verdict  and  Judgment  for 
Boerner,  and  the  railroad  company  brings 
the  case  here  for  review.  The  principal  ques- 
tion argued  Is  the  correctness  of  the  former 
decision,,  and  counsel  for  the  railroad  com- 
pany very  frankly  state  that  the  case  would 
not  be  again  brought  here,  were  It  not  for 
their  conviction  that  the  former  decision  was 
wrong.  The  court  on  the  former  hearing 
determined  that  a  Judgment  on  appeal  from 
an  award  of  damages  in  condemnation  pro- 
ceedings is  conclusive  as  to  questions  actu- 
ally litigated  therein,  and  as  to  all  matters 
necessarily  within  the  Issnes,  although  not 
formerly  litigated,  but  that  the  condemna- 
tion proceedings,  and  the  judgment  on  ap- 
peal therefrom,  while  they  involve  all  ques- 
tions of  damages  caused  by  the  appropria- 
tion of  that  portion  of  land  which  was  appro- 
priated, and  all  questions  In  regard  to  dam- 
ages incidentally  caused  to  the  remainder  of 
the  tract  by  reason  of  the  appropriation,  and 
the  proper  construction  and  maintenance  and 
operation  of  the  railroad  on  the  laud  appro- 
priated, do  not  involve  damages  caused  to 
the  land  by  reason  of  interference  with  an 
easement  in  a  public  highway  by  the  rail- 
way's crossing  sudi  highway  at  some  dis- 
tance from  the  land.  We  are  satisfied  with 
the  conclusions  reached  on  the  former  hear- 
ing, and,  while  we  have  examined  the  ar- 
gument of  the  railroad  company  on  this 
point  with  Intei-est,  we  do  not  think  that  we 
should  depart  from  the  rule  already  an- 
nounced in  the  case.  It  is  not  necessary 
at  this  time  to  restate  the  reasons  therefor. 
We  pass  on,  therefore,  to  a  consideration  of 
the  new  question  presented  on  the  second 
trial. 

It  Is  assigned  as  error  that  the  court  eiTed 
in  permitting  the  plaintiff  to  prove  the  value 
of  the  property  Immediately  before  the  con- 
struction of  the  railroad,  and  its  value  im- 
mediately after.  This  assignment  is  too  gen- 
eral to  indicate  the  precise  rulings  complain- 
ed of.  Several  witnesses  testified  to  the 
value  of  the  property  before  the  railroad  was 
constructed.  All  this  testimony  was  object- 
ed to,  but  we  think  It  was  clearly  admissible, 
as  one  step  in  proving  the  damages.  Sever- 
al questions  were  asked,  in  different  forms, 
by  which  it  was  sought  to  show  the  value 
after  the  railroad  was  constructed.  Every 
objection  made  to  questions  of  this  character 
was  sustained.  From  the  form  of  the  ques- 
tions, we  presume  that  the  objections  were 
sustained  because  the  questions  did  not  limit 


the  witnesses  to  a  consideration  of  the  de- 
preciation In  value  oansed  by  the  obstmctioo 
of  Commercial  street  at  the  crossing.  At 
any  rate,  since  the  objections  were  snstalned, 
the  railroad  company  cannot  complain. 

The  following  instruction  was  excepted  to: 
"The  Jury  are  instructed  that  the  property 
of  no  person  can  be  taken  or  damaged  for 
public  use  without  just  compensation  theri^ 
for.  And  If  the  jury  believe  from  the  evi- 
dence that  plaintiff  owned  and  occupied  build- 
ings upon  lots  5  and  6  in  block  2  of  Rnlo  aiii! 
Bedai-d's  addition  to  the  city  of  Rulo,  con- 
structed for  and  suitable  for  a  particular 
business,  which  the  plaintiff  was  engaged 
in  caiTylng  on  therein,  and  to  which  the  free 
and  uninterrupted  use  of  Commercial  street 
was  beneficial,  and  that  the  defendant  oi>- 
«tmcted  Commercial  street,  adjoining  said 
property,  and  that  said  obstruction  made 
access  to  said  property  so  difficult  or  Incon- 
venient as  to  depreciate  the  value  9t  said 
property,  that  is  such  a  damage  as  entitles 
plaintiff  to  compensation,  and  your  rerdict 
should  be  for  plaintiff.  In  such  sum  as  yon 
believe,  from  the  evidence,  he  has  been  dam- 
aged by  said  obstruction."  The  Orat  objec- 
tion to  this  instruction  Is  because  it  stated 
the  constitutional  provision  that  property 
cannot  be  taken  or  damaged  for  public  use 
without  just  compensation  therefor.  It  i^ 
argued  that  this  left  the  case  open  to  a  con- 
sideration of  all  damages,  whether  covered 
by  the  condemnation  proceedings  or  not. 
This  is  not  true,  because,  In  several  of  the  in- 
structions given,  the  court,  In  the  most  direct 
and  emphatic  terms,  informed  the  jury  tha: 
they  could  only  consider  snch  damages  as  tl<e 
property  sustained  by  reason  of  the  obstruc- 
tion of  Commercial  street  It  Is  also  argue<i 
that  the  instruction  was  erroneous  because 
It  called  attention  to  the  business  wliich 
Boerner  had  carried  on  on  the  property,  and 
allowed  damages  for  Injury  to  that  bnsinessL 
But,  when  the  Instruction  is  read,  it  will  be 
observed  that  it  limited  the  jury  to  a  consid- 
eration of  the  d^reciation  in  the  value  of 
the  property,  because  of  its  being  rendered 
less  suitable  for  the  business  to  which  it  bad 
been  adapted,  and  by  other  bistroctions  the 
jury  was  told  that  injury  to  the  business  it- 
self could  not  be  considered. 

The  second  instruction  was  objected  to  be- 
cause It  was  too  general  in  its  terms.  This 
Instruction  was  as  follows:  "The  Jury  are  in- 
structed that  If  they  believe  from  ttoe  evi- 
dence, under  the  instructions  of  the  court 
that  the  plaintiff  is  entitled  to  recover  in 
this  action,  your  verdict  should  be  for  the 
plaintiff.  In  such  sum  as  yon  believe,  from 
the  evidence,  his  prox)erty  has  been  injured 
or  damaged  by  reason  of  the  obstruction  of 
Commercial  street"  The  Instruction  ootain- 
ly  was  not  erroneous  in  its  terms,  and  a  spe- 
cific Instruction  In  regard  to  the  measure  ot 
damages  was  given  at  the  request  of  the 
railroad  company  itself. 

The  other  questions  asgaedwer# either  cov- 
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ered  bj  the  former  opinion,  or  relate  to  qnes- 
tlons  already  Incidentally  decided.  We  find 
no  error  in  the  record.    Judgment  affirmed. 


DAVTS  T.  SNYDER. 
(Supreme  Coart  of  Nebraska.     June  18,  1893.) 

WaIYBR  or  JUBT  —  TRikHSCBIPT  OM  APPBAL— At/- 

TiRATiox  or  Note— EviDBNCB. 

1.  Where  the  record  in  a  dril  caae  ghcws 
that  a  legal  action  was  tried  to  the  court  without 
a  jnry,  and  the  record  discloses  no  protest  or 
objection  thereto  on  the  part  of  a  litigant,  and 
no  application  by  him  for  a  Jonr  to  Xxj  the  is- 
sues, this  court  will  presume  that  a  juiy  was 
waived. 

2.  In  reTiewing  cases  in  this  court,  the  tran- 
script filed  here  is  the  sole,  condu^ve,  and  nn- 
impoachaUe  evidence  of  the  proceedings  in  the 
district  court  Banking  Co.  t.  Mahoney  (Neb.) 
61  N.  W.  594. 

3.  Action  of  replerin  for  property  covered  by 
a  chattel  mortgage,  brought  by  an  indorsee  be- 
fore maturity  of  the  note  wbich  the  mortgage 
was  given  to  secure.  Defense,  the  note  had 
been  materially  altered  after  its  execution  and 
deliveiT,  widiont  the  knowledge  or  consent  of 
the  maker.  Evidence  ezamiued,  and  AeM  to 
support  the  finding  of  the  court  in  favor  of  the 
maker  of  the  note. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Sherman  county; 
Earner,  Judge. 

Replevin  by  John  L.  Davis  against  Ben- 
jamin T.  Snyder.  There  waa  a  judgment  for 
defendant,  and  plaintitt  brings  error.  Af- 
firmed. 

Damall,  Kirkpatrlck  &  Scott  and  A.  A. 
Kendall,  for  plaintiff  In  error.  Aaron  Wall 
and  Nightingale  Bros.,  (or  defendant  in  error. 

RAGAN,  O.  This  action  of  replevin  brought 
by  John  L.  Davis  agalnat  Benjamin  T.  Sny- 
der to  the  district  coart  of  Sherman  county. 
Davis  claimed  to  have  a  special  ownership 
in,  and  to  be  entitled  to,  the  property  re- 
plevlned  by  virtue  of  a  chattel  mortgage 
made  thereon  by  Snyder  to  one  Hogue  on  the 
21st  of  May,  1888,  to  secure  a  note  of  $406.78, 
with  Interest,  due  seven  months  after  date, 
made  and  delivered  by  Snyder  to  Hogue,  and 
by  him  transferred  to  Davis  in  the  ordinary 
course  of  buslneaa,  for  a  valuable  considera- 
tion, before  due.  Snyder's  defense  to  the  ac- 
tion was  that  on  the  21st  of  May,  1888,  h« 
bad  given  a  note  to  Hogue  for  the  sum  of 
(106.78,  and  pledged  the  property  replevied 
by  a  diattel  mortgage  to  Hogue  to  secure 
that  note  and  Interest;  and  that  the  note  and 
the  mortgage  had  been  materially  altered, 
without  bis  knowledge  or  consent,  after  their 
execution  and  ddivery  by  him  to  Hogue,  In 
this:  that  the  word  "one"  in  the  note  and 
mortgage  bad  been  erased,  and  the  word 
"four"  written  In  It^  place,  thus  making  the 
note  and  mortgage  read  $406.78,  Instead  of 
1106.78,  as  originally  written  and  delivered. 
There  was  a  trial  to  the  court  without  a  jury, 
with  a  finding  and  judgment  In  favor  of  Sny- 
der, to  reverse  which  Davis  has  prosecuted 


to  this  court  proceedings  In  error.    Two  points 
are  made  in  this  case: 

1.  It  is  first  argued  by  Davis  that  the  court 
erred  in  depriving  him  of  the  right  of  trial  of 
the  Issues  made  by  the  pleadings  to  a  jury. 
Of  course,  this  was  a  legal  action,  and  for  the 
trial  of  the  issues  made  by  the  pleadings  ei- 
ther party  was  entitled  to  a  Jury.  Section 
6,  art.  1,  Const.  1875;  Code  Civ.  Proc.  g 
280.  But  the  record  docs  not  disclose  that 
Davis  demanded  a  jury  to  try  the  issues  of 
this  case,  And  where  toe  record  in  a  cItU 
case  shows  that  a  purely  legal  action  was 
tried  to  the  court  without  a  Jury,  and  the  rec- 
ord discloses  no  protest  or  objection  thereto 
on  the  part  of  a  litigant,  and  no  application 
by  a  litigant  for  a  Jury  to  try  the  issues,  this 
court  will  presume  that  a  jury  was  waived. 
Again,  the  record  in  this  case  affirmatively 
shows  that  the  case  came  on  to  be  heard  on 
the  7th  of  December,  1889,  on  the  petition  of 
Davis  and  the  answer  of  Snyder,  "parties 
present  in  court  with  their  attorneys,  and,  a 
Jury  being  waived,  was  submitted  to  the 
court,"  etc.  This  record  Imports  absolute 
verity.  In  reviewing  cases  in  this  court  the 
transcript  here  filed  is  the  sole,  conclusive, 
and  unlmi)eachable  evidence  of  the  proceed- 
ings In  the  district  court  Irvine,  C,  in  Bank- 
ing Co.  V.  Mahoney  (Neb.)  61  N.  W.  594. 

2.  The  second  assignment  is  that  the  find- 
ing of  the  district  court  is  not  supported  by 
STifflclent  evidence.  This  finding  was  based 
on  conflicting  testimony.  Hogue  and  his 
wife  testified  on  the  trial  for  Davis  that  nei- 
ther the  note  nor  mortgage  had  been  altered; 
that  Snyder,  on  the  21st  of  May,  1888,  was 
indebted  to  Hogue  In  the  sum  of  $406.78; 
that,  as  an  evidence  of  that  debt,  he  executed 
the  note  for  that  amount  In  question  In  this 
case,  and,  to  secure  It,  executed  and  deliv- 
ered the  chattel  mortgage  In  question.  On 
the  other  hand,  Snyder  positively  swears  that 
on  the  21st  of  May,  1888,  he  already  owed 
Hogue  $406.78,  and  on  that  date  paid  him 
$300,  and  executed  a  note  to  him  for  $106.78, 
and  secured  it  by  a  chattel  mortgage;  that 
the  note  and  mortgage  executed  were  the 
ones  put  in  evidence  In  this  case,  and  that 
they  had  been  changed  so  as  to  read  $406.78. 
etc.  There  was  some  other  evidence  on  be- 
half of  both  Davis  and  Snyder  which  tended 
to  corroborate  their  respectiye  theories.  In 
addition  to  these,  experts,  so  called,  testified 
to  the  question  whether  the  note  showed 
that  the  word  "one"  had  originally  been  writ- 
ten In  It,  that  erased,  and  the  word  "four" 
written  in  Its  place;  and  the  opinion  of  these 
experts,  as  Is  usual,  tended  to  support  the 
theories  of  the  party  calling  them.  In  the 
bill  of  exceptions  filed  In  this  court,  we  have 
not  the  original  note  and  mortgage  which 
were  before  the  district  Judge;  we  have  only 
typewritten  copies,  and  therefore  are  deprived 
of  the  privilege  of  entering  the  lists  and  com- 
peting with  the  experts  who  testified  below. 
With  the  evidence  In  this  condition,  we  can- 
not say  that  the  finding  of  the  diatrict  court 
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that  the  note  and  mortage  had  been  mate- 
rially altered  after  their  execution  and  de- 
livery, and  without  the  knowledge  or  consent 
of  Snyder,  la  not  supported  by  sufficient  evi- 
dence. The  Judgment  must  be  and  la  af- 
firmed. 


GAINES  T.  BONNELL  et  aL 
(Supreme  Court  of  Nebraska.     June  18,  1895.) 

Appeal  from  district  coart,  Nnckolls  county; 
Hnstingg,  Judge. 

Action  by  Gaines  against  Bonnell  and  others. 
Defendants  had  judgment,  and  plaintiff  brings 
errors.     Affirmed. 

F.  P.  Ohnstead,  for  appellants.  Letton  & 
Hinsbaw,  flSr  appellee. 

PER  CURIAM.  This  is  an  aiq>eal  from  an 
order  confirming  a  sale  of  real  estate  under  fore- 
closure. The  case  was  not  argued,  and  no  briefs 
have  been  filed.  The  judgment  is  therefore  af- 
firmed. 


CHICAGO,  ST.  P.,  M.  &  O.  RY.  CO.  r. 

DEAVER. 

(Supreme  Court  of  Nebraska.     June  18,  1885.) 

Livb-Stock  Shipments  —  Nkoliqence  —  Surri- 
oiBHCT  or  Etidesce— New  Trial— Mia- 

OONDDOT, 

1.  Evidence  examined,  and  held  to  sustain 
the  allegation  of  negligence  in  furnishing,  for 
the  shipment  of  live  stock,  cars  which  were 
dangerous  and  unfit  for  use,  on  account  of  the 
broken  condiUon  thereof. 

2.  The  term  "misconduct,"  as  used  in  the 
provision  for  new  trials  in  civil  actions,  does  not 
necessarily  imply  an  evil  or  corrupt  motive  on 
the  part  of  the  jury  or  prevailing  party. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Burt  county;  Fer- 
guson, Judge. 

Action  by  David  Deaver  against  the  Chi- 
cago, St  Paul,  Minneapolis  &  Omaha  Rail- 
way Company.  There  was  judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

N.  M.  Hubbard,  Jr.,  for  plaintiff  in  error. 
H.  Wade  GlIUs,  for  defendant  in  error. 

POST,  J.  This  is  a  petition  in  error,  and 
presents  for  review  a  Judgment  of  the  dis- 
trict court  for  Burt  county.  The  cause  of 
action  alleged  was  the  negligence  of  the  de- 
fendant therein,  in  furnishing  to  the  plain- 
tiff, for  the  shipment  of  cattle,  a  certain  car, 
which  was  dangerous  and  unfit  for  use,  by 
reason  of  the  broken  and  unsafe  condition  of 
one  of  the  doors  thereof,  resulting  in  the 
breaking  of  a  leg  of  one  of  plaintiff's  steers. 
Further  reference  to  the  pleadings  will  not 
be  required,  since  the  errors  alleged  do  not 
Involve  the  issues  thereby  presented. 

The  first  assignment  of  the  petition  in  er- 
ror is  that  the  verdict  is  not  sustained  by 
sufilclent  evidence.  The  undisputed  evidence 
is  that  the  plaintiff,  on  the  27tb  day  of  June, 
1891,  ordered  of  the  defendant,  through  its 
agent  at  Tekamab,  two  cars,  for  the  ship- 


ment of  cattle  from  the  station  named  to 
South  Omaha  on  the  29th  day  of  the  same 
month.  On  loading  his  cattle,  the  day  last 
named,  the  plaintiff  discovered  that  the  cross- 
bar of  one  of  the  doors  was  cracked,  and  the 
iron  fastenings  at  the  bottom  thereof  -were 
broken,  so  that  aald  door  could  not  be  se- 
curely closed,  but  would  swing  outward  at 
the  bottom.  The  attention  of  the  agent  was 
directed  to  the  condition  of  the  car,  bnt  no 
effort  was  made  to  repair  it  On  the  arrival 
of  the  car  at  South  Omaha,  it  was  discov- 
ered that  one  of  the  steers  shipped  therein 
had  broken  his  1^.  The  question  was.  on 
this  evidence,  submitted  to  the  jury,  whether 
such  injury  was  the  natural  and  proximate 
result  of  the  alleged  negligence  of  the  de- 
fendant The  circumstances  of  the  case,  in- 
cluding the  character  of  the  injury  and  the 
condition  of  thp  door  of  the  car,  tend  strongly 
to  sustain  the  contention  of  the  plaintiff,  and 
the  finding  in  his  favor  should  not  be  dis- 
turbed on  the  ground  that  it  is  unsupported 
by  the  evidence. 

Another  assignment  is  that  the  court  erred 
in  refusing  to  set  aside  the  verdict  on  ac- 
count of  misconduct  of  the  plalntlfTs  counsel. 
The  facts  necessary  to  an  understanding  of 
that  contention  are  as  follows:  On  Septem- 
ber 30,  1892,  Mr.  GiUls,  attorney  for  the 
plaintiff,  addressed  Mr.  Hubbard,  attorney 
for  the  railroad  company,  as  follows:  "Oma- 
ha, Nebraska.  N.  M.  Hubbard— Dear  Sir:  I 
wish  you  would  consent  to  a  continuance  of 
Deaver  vs.  R.  R.  Ck>.  I  have  sickness  in  my 
family,  and  am  trying  to  get  out  of  trylnj; 
any  more  cases  this  term.  Will  regard  your 
consent  as  a  great  favor.  Yonrs,  truly,  H. 
Wade  GiUis."  To  the  above,  Mr.  Hubbard 
responded  as  follows:  "Omaha,  Sept  30, 1892. 
Hon.  H.  Wade  Glllls,  Tekamah— My  Dear 
Judge:  I  liave  your  favor  of  the  30.  Am 
very  sorry  to  learn  that  you  have  sickness  in 
your  family.  Ton  are  welcMue  to  a  contin- 
uance of  Deaver  case,  and  am  only  sorry 
that  I  cannot  be  of  more  assistance  to  you. 
Yours,  truly,  N.  M.  Hubbard."  Some  time 
subsequent  to  the  date  of  the  above  corre- 
spondence, Mr.  Hubbard  was  Informed  by 
Mr.  Glllls  that  the  district  court  had  refused 
to  recognize  the  agreement  for  a  continu- 
ance, and  that  the  cause  had  been  dismissed 
for  want  of  prosecution.  It  was  then  mutu- 
ally agreed,  according  to  the  affidavit  of  Mr. 
Hubbard,  that  the  latter  would  go  to  Teka- 
mab at  a  subsequent  term  of  the  court,  and 
consent  to  a  reinstatement  of  the  cause;  that 
he  had  no  knowledge  of  its  having  been  re- 
instated, and,  relying  upon  the  statement  of 
Mr.  Glllls,  believed  it  was  not  on  the  docket 
until  the  moining  of  the  trial,  when  be  re- 
ceived a  message  from  the  latter  advising; 
him  that  It  would  be  fpr  trial  on  that  day: 
that  he  was  then  engaged  in  the  trial  of  an 
important  cause  before  the  district  court  for 
Douglas  county,  and  was  unable  to  attend 
and  participate  in  the  trial.  Mr.  Qillis,  in 
an  affidavit  filed  by  the  plaintiff,  without 
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controTerting'  tiie  foregoing  statement,  tes- 
tified that  he  was  willing  to  grant  a  reason- 
able continuance,  and  that  if  Mr.  Hubbard 
had,  In  reply  to  the  telegram  referred  to  in 
lilB  (Hubbard's)  affidavit,  "shown  an  inten- 
tion to  attend  this  court  within  a  reasonable 
time,  affiant  would  have  consented  to  trial 
of  same  being  put  off  to  enable  said  Hnbbard 
to  get  here,  but  the  <w>ly  reply  affiant  receiv- 
ed to  said  telegram  was  a  somewhat  per- 
emptory demand  for  a  week's  delay."  This 
is  not  an  attempt  to  enforce  an  agreement 
between  counsel,  made  oat  of  court  for  their 
own  convenience.  The  irregolarlty  charged 
is  the  pressing  of  the  cause  for  trial  In  the 
absence  of  the  representative  of  the  adverse 
party,  who  had  not,  prevlons  to  that  time, 
been  advised  of  the  vacation  of  the  order  of 
dismissal.  The  circumstances  attending  the 
reinstatement  of  the  cause  are  not  shown  by 
the  record,  but  Mr.  Hubbard,  as  we  have 
seen,  testified,  without  contradiction,  that  he 
was  not  advised  of  that  order,  and  was  not 
avrare  that  the  cause  was  on  the  docket  un- 
til the  receipt  of  the  message  from  Mr.  Oll- 
Il8  a  few  hours  previous  to  the  trial.  The 
question  is  not  whether  the  cause  should 
have  been  continued  for  a  week,  or  a  shorter 
period,  but  whether  the  action  of  couns^  in 
forcing  it  to  trial  on  that  day,  in  the  ab- 
sence of  the  attorney  for  the  defendant,  was 
misconduct,  within  the  meaning  of  the  stat- 
ute. It  should,  in  Justice  to  Mr.  Oillls,  be 
remarked  that  no  evil  motive  Is  imputed  to 
him,  and  It  Is  probable  that  there  were  con- 
slderations  for  the  ruling  complained  of 
which  are  not  shown  by  the  record.  But 
the  facts  disclosed  amount  to  misconduct,  in 
its  legal  sense,  without  regard  to  the  ques- 
tion of  motive.  Much  has  been  said  and 
written  in  harmony  with  the  above,  and  the 
law  of  the  subject  is  too  well  established  to 
require  the  citation  of  authorities  In  this  con- 
nection. It  follows  that  the  motion  for  a 
new  trial  should  have  been  sustained,  and 
that  the  Judgment  should  ateordlngly  be  re- 
versed.    Reversed. 


TOLEBTON  ft  STETSON  CO.  v.  McOLURB 

et  al. 
(Supreme  Court  of  Nebraska.     June  18,  1895.) 
Admission  ov  Evidikob  —  Rsvbksiblb  Erkob  — 

New  Trial — BcprioiBsor  op  Evidbkce. 
'     1.  In  a  cause  tried  to  the  court  without  the 
intervention  of  a  jury  the  admission  of  incompe- 
tent evidence  is  not  reversible  error.     Wliipple 
v.  Fowler,  00  N.  W.  16,  41  Neb.  675,  followed. 

2.  The  findings  of  fact  of  the  district  conrt 
which  are  supported  by  sufficient  evidence  will 
not  be  distarbed  in  error  proceedings  upon  the 
assignment  that  the  judgment  is  agalnat  the 
weight  of  the  evidence. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Holt  county;  Bar- 
tow, Judge. 

Action  by  McClure,  Haggerty  &  Co.  against 
John  C.  Hnyes  and  wife  and  Tderton  &  Stet- 
son Company.    There  was  a  judgment  for 


plaintiffs,  and  the  defendant  last  named  brings 
error.     Affirmed. 

W.  H.  Farnswoith,  for  plaintiff  in  error. 
H.  M.  Uttley,  for  defendants  in  error. 

RYAN,  C.  In  this  court,  Tolerton  ft  Stet- 
son Company,  an  Iowa  corporation,  is  the 
plaintiff  in  error,  and  the  firm  of  McClure, 
liaggerty  &  Co.  is  the  sole  defendant  in  er- 
ror. The  party  last  named  began  this  action 
May  18,  18S8,  in  the  district  court  of  Holt 
county  for  the  foreclosiire  of  a  mortgage 
made  by  John  C.  Hayes  and  his  wife.  This 
mortgage  was  of  date,  and  was  filed  for  rec- 
ord, November  3,  1887.  On  the  day  last 
mentioned  suit  was  begun  in  said  district 
court  by  plaintiff  in  error  against  John  C. 
Hayes,  in  which  suit,  on  the  same  day,  an 
attachment  was  levied  upon  the  real  prop- 
ei-ty  described  in  the  aforesaid  mortgage. 
There  was  rendered  a  Judgment  on  Decem- 
ber 12,  1887,  in  favor  of  pitdntiff  in  error 
against  John  C.  Hayes  in  the  aforesaid  at- 
tachment suit,  for  the  sum  of  91.033,  and  the 
attached  property  was  ordered  sold.  In  the 
foreclosure  action  the  plaintiff  in  error,  as  a 
Judgment  creditor  of  John  C.  Hayes,  was 
Joined  with  him  as  a  defendant,  and  answer- 
ed in  denial  of  the  existence  of  an  indebted- 
ness from  Hayes  to  the  petitioner  for  fore- 
closure, and  alleged  tliat  the  mortgage  was 
fraudulent  as  to  creditors  of  Hayes.  A  de- 
cree was  entered  as  prayed  by  the  defend- 
ant in  error.  There  are  assignments  of  er- 
ror pertaining  to  the  competency  of  certain 
evidence,  which  need  not  be  considered,  since 
this  cause  was  tried  to  the  court  vrtthout  the 
Intervention  of  a  jury.  Whipple  v.  Fowler, 
41  Neb.  675,  60  N.  W.  16.  There  was  ample 
evidence  to  sustain  the  findings  of  the  dis- 
trict court.  Its  Judgment  is  therefore  affirm- 
ed.   Affirmed. 


FREMONT  BUTTER  ft  EGG  CO.  v. 

PETERS  et  al. 

(Supreme  Court  of  Nebraska.     June  18,  1895.) 

Afpbal  —  Rbvibw— Cross-Examinatiom  —  Reibc- 

TION  or  EVIDBNOB. 

1.  It  is  conceded  by  counsel  for  plaintiff 
in  error  that  the  facts  in  the  case  at  bar.  and  the 
rules  of  law  applicable  thereto,  are  substantial- 
ly similar  to  those  in  the  case  of  Egg  Co.  y. 
Snyder,  opinion  in  which  is  reported  in  58  N. 
W.  149,  39  Neb.,  beginning  on  page  632;  and. 
to  the  extent  that  the  points  of  alleged  error 
stated  in  the  briefs  and  relied  upon  in  this  case 
were  in  that  considered  and  decided,  it  is  fol- 
lowed and  adhered  to,  and  such  points  will  not 
be  here  again  discussed,  or  the  conclusions  re- 
stated in  the  syllabus. 

2.  Where  certain  papers  of  the  files  of  the 
trial  conrt,  evidential  of  the  facts  supporting 
the  grounds  of  a  motion  filed,  and  which  are  re- 
ferred to  in  the  motion,  and  made  a  part  there- 
of, to  be  considered  with  it,  which  appear  to  be 
necessary  to  its  proper  examination  and  de- 
termination, they  must  be  brought  up  with  the 
record,  and  preserved  in  the  bill  of  exceptions. 
If  this  is  not  done  the  ruling  of  the  trial  court 
upon  the  questions  presented  by  the  motion  can- 
not be  reviewed  in  this  court. 
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S.  "Statemmta  or  admissiona  made  by  a 
witness  out  of  court  in  conflict  with  his  tes- 
timony ou  the  trial,  may  be  shown  on  cross- 
examination."  Market  v.  Moady,  14  N.  W. 
409,  13  Neb.  322,  followed. 

4.  The  action  of  the  trial  court  in  sustain- 
ing objections  to  a  certain  interrogatory  during 
redirect   examination   examined,   and   heU  not 
erroneous. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Eatinders  coaaty; 
Wheeler,  Jud^e. 

Action  by  Peters  A  Son  nKaliist  the  Fre- 
mont Batter  &  £g:«r  Company.  There  was 
a  judgment  for  plaintiffs,  and  defendant 
brings  error.     Affirmed. 

G.  W.  Simpson  and  Frick  &  Dolczal,  for 
plftluttff  In  error.  Geo.  I.  Wright  and  J.  R. 
Gllkeson,  for  defendants  In  error. 

HARRISON,  J.  This  action  was  commen- 
ced In  the  district  court  of  Saunders  county 
by  Peters  &  Son  against  the  Fremont  Butter 
&  Egg  Company,  a  coi'poration,  to  recover 
the  sum  of  $312.80,  alleged  to  be  due  on  ac- 
count for  merchandise  sold  and  delivered  to 
the  coiporatlou.  The  answer  of  the  corpoi-a- 
tlon  contained  a  general  denial,  and  also  a 
further  plea  of  certain  facts  which  it  la  claim- 
ed, if  proved,  would  establish  that  the  court 
had  no  jurisdiction  over  either  the  Bubject- 
matter  or  the  corporation.  Judgment  was 
rendered  against  the  corporation  in  the  trial 
court,  and  it  has  removed  the  case  to  this 
court  for  review.  The  cases  of  F.  J.  Snyder 
&  Co.  and  Killlan  Bros.  &  Go.  against  the 
same  corporation,  tried  in  the  district  court 
of  Saunders  county,  and  in  both  of  which  the 
corporation  was  unsuccessful,  and  brought  to 
this  court  by  proceedings  In  error,  were,  as  to 
the  issues  joined  by  the  pleadings,  similar  to 
the  case  at  bar;  and  assignments  of  error  in 
those  cases  raised  for  examination  and  de- 
cision points  similar  to  the  questions  present- 
ed to  this  court  in  the  case  at  bar,  with  two 
exceptions.  The  cases  referred  to  have  been 
reached  for  decision,  and  an  opinion  was  filed 
in  the  one,  which  was  followed  in  the  other, 
for  a  report  of  which  see  39  Neb.  632-636, 
58  N.  W.  149.  The  conclusions  therein  readi- 
ed and  announced,  being  applicable  in  the 
present  case,  will  be  followed  and  adhered  to. 

Before  the  trial  of  the  case  in  the  district 
court  a  motion  was  filed  on  behalf  of  Peters 
&  Son  as  follows:  "Now  comes  the  plaintiff, 
and  moves  the  court  to  strike  out  of  the  de- 
fendant's answer  the  second  defense  therein 
set  forth,  for  the  reason  that  the  same  is  im- 
material and  waived,  and  cftnnot  at  this  time 
be  pleaded  In  bar  to  the  action.  Plaintiff  re- 
fers to,  and  makes  a  part  of  this  motion,  the 
transcript  of  the  lower  court,  the  appeal  bond, 
the  original  summons,  and  the  answer  of  tb« 
said  defendant  in  the  lower  court,  which  are 
now  on  file  in  this  court  In  this  case."  This 
was  sustained,  and  the  portion  of  the  answer 
alluded  to  was  ordered  stricken  out  of  the  an- 
swer, to  which  action  counsel  for  defendant 
excepted,  and  have  made  it  the  subject  of  one 


MwlgnmcBt  of  error.  PresumaUy,  tbe  tilal 
court  had  before  it  the  i>apers  in  the  caae  to 
which  reference  is  made  in  the  motloii,  and 
the  facta  dlsdosed  by  tliefii  entered  into  its 
consideration  and  assisted  it  in  arrtvlng  at  tlie 
conclusion  it  did  in  regard  to  the  disposition 
to  be  made  of  the  motion.  The  transcript, 
appeal  bond,  original  summoas  in  the  case, 
and  aaswer  filed  in  the  court  inferior  to  tlie 
district  court,  are  not  in  or  of  the  bUl  of  ex- 
ceptions or  other  portion  of  tlie  record  filed  in 
this  court.  Owing  to  this  tneompleteneas  of  tlie 
record  in  relation  to  tlie  motion,  we  are  ui» 
able  to  determine  wliether  the  ruling  of  the 
trial  judge  was  erroneous,  or  wholly  right 
and  proper,  and  cannot,  therefore,  review  it. 

The  only  further  assignments  of  error 
Which  we  Deed  notice  are  as  follows:  "The 
court  erred  bi  admitting  in  evidence  the  paper 
marked  'Exhibit  DD,  Dee.  7.  1882.  Geo.  F. 
Corcoran,  Official  Blotter,'  and  to  the  admia- 
sion  of  which  plalntifl  in  error  duly  except- 
ed." "The  court  erred  in  refusing  to  allow 
the  plaintiff'  in  error  to  prove  by  the  witness 
G«orge  Haskell  the  facts  offered  by  plaintiff 
in  error  to  be  proved  by  said  witness  in  re- 
Ution  to  said  letter  (Exhibit  DD)  aforesaid, 
and  to  which  plaintiff  in  error  then  excepted, 
as  shovni  on  page  177  of  IdU  of  exceptions." 
Exhibit  DD,  referred  to  la  Uie  asaignment 
quoted,  was  as  follows:  "Fremont,  Nebras- 
ka, Sep.  2,  1889.  To  Whom  It  nay  Concem: 
This  Is  to  certify  that  Mr.  J.  Damih,  of  Wa- 
hoo,  is  our  authorized  agent  to  purcliase  but- 
ter and  eggs.  Any  drafts  he  may  make  on 
us  in  payment  for  same  will  be  duly  taonored. 
Yours,  truly,  Fremont  Butter  &  Br;  Co,  J. 
Dixon  Avery,  Mgr."  It  is  insisted  hy  coun- 
sel for  the  corporation  that  it  was  error  to 
admit  this  exhibit,  for  the  reason  that  It  was 
not  competent  as  proof 'of  the  agency  of  the 
party  named  in  it,  Mr.  Darrah,— being  a  state- 
ment made  by  the  witness  Mr.  Haskell  at  a 
time  when  he  possessed  no  other  position 
than  that  of  booltkeeper  for  the  corpc«ation. 
and  had  no  authority  to,  and  could  not.  bind 
it  by  his  statement,  either  verbal  or  -written. 
in  regard  to  its  agents;  second,  that  it  was 
no  part  of  a  cross-examination.  And  they 
further  contend  that,  after  admitted,  It  was 
error  for  the  court  to  refuse  to  allow  them  to 
Interrogate  the  witness  In  respect  to  it  in  the 
redirect  examination.  Counsd  for  Peters  & 
Son  Insist  that  the  letter  or  exhibit  in  ques- 
tion was  not  introduced  on  their  part  as  suIh 
stantive  evidence  of  the  fact  of  the  agency  of 
Mr.  Darrah,  but  for  the  sole  purpose  of  allow- 
ing that  the  witness  then  undergoing  cross- 
examination  had  made  a  written  statement 
in  relation  to  such  fact  differing  from,  and 
contradictory  of.  his  testimony  during  the 
trial.  The  witness  to  whom  reference  has 
been  made  was  G.  E.  Haskell,  who,  while  tes- 
tifying as  a  witness  called  on  the  part  of  the 
corporation,  was  interrogated  during  his  di- 
rect examhiation  in  regard  to  J.  Darrah,  and 
his  connection  with  the  corporation  in  the  ra- 
pacity of  agent,  and  answered  as  foUows: 
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"Q.  Now,  were  you  acquainted  with  J.  Dar- 
rah  during  the  time  he  was  In  buslnesB  In 
AVaboo?  A.  Yea,  sir.  Q.  Do  you  know  of 
hlE  being  hi  tTOBiness  here?  A.  I  do.  Q. 
What  do  yon  aay?  A.  Yes,  sir.  Q.  In  what 
business?  A.  In  the  bntter  and  egg  bnsl. 
ness.  Q.  You  may  state  whether  he  had  any 
connectioD  with  the  Fremont  Butter  &  Egg 
Company,  defendant  In  this  action,  while  he 
^'as  In  business  here, — If  he  was  connected 
with  the  defendant  In  any  way.  A.  He  was 
not,"— end  during  his  cross-examination  testi- 
fied In  this  c<mn«ctlon,  and  also  in  respect  to 
BxhlbH  DD.  We  here  further  quote  the  rec- 
ord, showing  the  actions  of  the  court  and 
counsel  with  reference  to  the  admission  of 
the  exhibit:  "Q.  Then,  unless  It  was  at  that 
tint*  be  had  charge  of,— the  time  he  was 
working  the  butter  at  the  creamery,— be  neT* 
er  bad  any  connection  with  the  defendant 
company,  as  an  agent?  A.  Never  while  I 
was  there  as  an  agent.  Q.  Never  did  at  any 
time?  A.  No,  sir.  Q.  Did  he  ever  make  a 
statement  he  was  an  agent  of  the  company? 
A.  He  did.  Q.  That  was  in  the  fall  of  1889? 
A.  Yea,  sir.  Q.  You  may  look  at  exhibit 
marked  'DD'  and  answer  whether  or  not  that 
is  a  statement  yon  made  in  ref»«nce  to  his 
being  an  agent  of  the  defendant?  A.  I  wrote 
that  Q.  That  is  something  you  wrote?  A. 
Yes,  sir.  (Flaintlff  offers  letter  marked  'E)x- 
hlblt  DD'  in  evidence^  as  a  port  of  the  ci-oes- 
examination  of  this  witness.  Objected  to; 
incompetent,  immaterial,  irrelevant,  because 
no  sufficieot  foundation  has  been  Jaid,  and 
because  not  proper  cross-examination.  Over- 
ruled. Defendant  excepts.  Exhibit  DD  read 
to  ttw  Jury.)"  The  quotatloD  we  will  now  give 
shows  what  was  done  as  to  this  branch  of  the 
testimony  during  the  redirect  examination  of 
this  witness:  "Q.  You  did  not  have  any  of 
the  direction  or  control?  A.  None,  only  as  I 
was  told.  Q.  By*  whom?  A.  Mr.  Avery. 
Q.  You  may  state  whether  or  not  you  had  any 
authority  to  sign  Mr.  Avery's  name  to  any 
papers.  A.  Only  as  be  instructed  me  to  sign 
lettArs  when  he  was  away.  Q.  Did  yon  have 
any  authority  or  direction  from  him  to  sign  the 
lettM  to  which  your  attention  lias  been  called 
or  directed,  and  which  has  been  introduced 
In  evidence  here?  (Objected  to;  not  proper 
re-examination,  immaterial,  incompetent.  Sus- 
tained. Defendant  excepts.  The  defendant 
offers  to  prove  by  this  witness  that  the  letter 
introduced  in  evidence  that  is  marked  'Ex- 
hibit DD'  was  a  letter  written  by  himself 
without  any  authority  from  Mr.  Avery  or 
any  one  else,  and  thereby  he  had  no  authori- 
ty to  write  that  letter,  and  it  was  written  at 
the  special  instance  of  Mr.  Darrah,  for  a  spe- 
cial purpose,  on  a  special  promise  made  to 
the  witness  by  Mr.  Darrah.  Offer  objected 
to;  incompetent.  Immaterial.  Sustained.  De- 
fendant excepts.)"  From  a  perusal  of  the  rec- 
ord of  the  testimony  of  the  witness  when 
asked  if  Mr.  Darrah  had  ever  acted  as  agent 
for  the  corporation,  and  of  the  Introduction 
in  evidence  of  the  exhibit,  and  the  testimony 


given  immediately  preceding  its  Introduction, 
we  conclude  to  accept  the  statement  of  coun- 
sel offering  it  as  to  ttie  purpose  for  which  it- 
was  offered,— that  It  was  to  Impeach  or  <Us- 
credlt  the  witness  and  his  evidence,  by  prov- 
ing by  It  bis  contradictory  or  different  state- 
ments to  that  made  in  his  testimony  given  at 
the  trial.  The  question  then  arises,  was  It 
error,  or  was  It  proper,  to  allow  it  to  be  In- 
troduced and  read  during  the  cross-examina- 
tion, or  should  the  action,  at  the  time  Indi- 
cated, have  been  restricted  to  its  identifica- 
tion by  the  witness,  and  its  offer  and  recep- 
tion in  evidence  occurred  as  a  proper  portion 
of  the  testimony  for  Peters  &  Son?  The  lat- 
ter course  la  the  usual,  proper,  and  establisb- 
ed  one,  and  ordinarily  should  be  followed;, 
but  the  ofAer  In  which  testimony  should  be 
received  is  discretionary  with  the  trial  court, 
and  may  be  varied,  and  wba:«  no  i>rejQdlce' 
results,  if  Its  admission  out  of  the  regular 
order  is  erroneous,  It  Is  not  reversible  error. 
But  In  the  case  at  bar  the  piece  of  evidence 
(Exhibit  DD)  was  material  and  competent 
for  the  purpose  of  Impeachment,  as  a  state- 
ment  directly  contradictory  of  what  had  been- 
said  by  the  witness  on  the  same  subject,  both- 
during  his  examination  in  chief  and  cross- 
examination,  and  might  have  been  intro- 
duced, as  It  was,  in  connection  wUh,  and  at 
the  time  of,  his  admission  that  he  had  made 
it  See  Markel  v.  Moudy,  13  Neb.  322,  14^ 
N.  W.  409,  where,  "on  the  cross-examination 
of  Joseph  Moudy,  <me  of  the  parties  to  the 
suit,  who  had  testified  In  chief  In  support  ot 
the  alleged  unprofitableness  of  the  business, 
he  was  shown  the  following  notice,  which  he 
admitted  was  given  by  himself:  'For  Sale. 
Railroad  eating  house,  with  furniture  and 
good  will,  on  the  line  of  the  Union  Pacific 
R.  R.  in  Nebraska.  Regular  eating  house  for 
all  tiains.'  Large  trains  and  large  profits. 
Terms,  part  cash  and  part  on  time.  For  par- 
ticulars, address  J.  Moudy,  Fremont,  Neb.' 
Thereupon  it  was  offered  In  evidence,  but  the 
court  excluded  it,  on  an  objection  made  by  the 
defendants  In  error  that  it  was  'Irrelevant,  in- 
competent, and  not  proper  cross-examination.' 
This  was  error.  The  notice  was  certainly  ad- 
missible over  this  objection.  It  was  a  con- 
cession made  by  the  witness  out  of  court, 
and  In  conflict  with  the  testimony  he  bad 
given  to  the  Jury.  It  was  the  right  of  the 
plaintiffs  In  error  to  have  the  notice  Itself  go 
hand  In  hand  with  the  admission  of  the  wit- 
ness that  he  had  given  it"  Under  the  rule 
announced  by  this  court  in  that  case,  there 
was  no  error  committed  In  admitting  the 
statements  contained  In  Exhibit  DD  during 
cross-examination  In  this  case.  Counsel  for 
the  corporation  strenuously  insist  that  if  It 
was,  for  any  purpose  or  In  any  sense,  proper 
to  admit  Exhibit  DD  In  evidence,  then  the 
trial  court  erred  In  refusing  to  allow  the  wit- 
ness to  answer  an  interrogatory  during  redi- 
rect examination  in  relation  to  the  authority 
or  direction  which  the  witness  had,  If  any, 
from  Mr.  Avery,  the  general  manager  of  the- 
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corporation,  to  Big:n  snch  statement  Counsel 
had  tbe  right,  during  the  re-examinatlon  of 
the  witness,  to  ask  any  questions  which  tend- 
ed to  elicit  from  the  witness  an  explanation 
of  tbe  sense  and  meaning  of  tbe  mattera  con- 
tained  in  the  exhibit,  if  any  of  tbe  expres- 
sions therein  were  doubtful  In  such  particu- 
lars, or  to  show  tbe  motives  of  the  witness 
which  actuated  him  to  make  the  statements. 
1  Greenl.  Er.  g  467.  But  the  question  asked, 
"Did  you  have  any  authority  or  direction  from 
him  [Mr.  Avery]  to  sign  tbe  letter  to  which 
your  attention  has  been  called  or  directed, 
and  has  been  introduced  In  evidence  here?" 
was  not  calculated  to  call  forth  a  response 
from  the  witness  In  respect  to  either  the 
meaning  of  the  declarations  of  the  letter,  or 
the  motives  which  Induced  the  witness  to 
make  tbem.  Had  tbe  exhibit  been  introduced 
by  the  parties  by  whom  it  was  offered,  as  a 
piece  of  substantive  evidence  In  their  behiilf, 
at  tbe  proper  time  for  such  Introduction,  and 
to  prove  tbe  facts  contained  in  the  state- 
ments, then,  at  the  pcoper  time  for  such  In- 
terrogatories on  behalf  of  the  corporation,  the 
question  quoted  would  have  been  competent; 
but  as  the  letter  was  Introduced  merely  for 
the  purpose  of  sbowing  that  the  utterances 
therein  were  contradictory  of  those  made  by 
the  witness  at  another  time,  and  for  no  other 
purpose,  the  Interrogatory  was  not  proper 
during  redirect  examination,  and  the  action 
of  the  court  sustaining  the  objection  to  it  was 
not  erroneous.  Tbe  judgment  of  the  district 
court  Is  a£Brmed. 


MONTGOMERT  et  al.  v.  WILLIS  et  al. 

(Supreme  Court  of  Nebraska.    June  18,  1895.) 

Landlord  and  Tbkant— AanEEMENT  as  to  Hold- 

IKO  OvEB — Notice  of  Intention  to  Quit — 

BuRDSN  or  Proof— Ikstbuctions. 

1.  Where  a  tenant  for  a  year  remains  in  pos- 
aession  over  his  term,  and  is  recognized  as  a  ten- 
ant by  the  landlord,  and  no  new  contract  is 
shown,  he  becomes  a  tenant  from  year  to  year. 

2.  The  above  rule  is,  however,  only  a  rule  of 
presumption,  which  may  be  rebutted  by  proof 
of  a  different  agreement,  or  of  facts  Inconsist- 
ent with  the  presumption. 

3.  Therefore,  where,  before  the  expiration 
of  a  lease  for  one  year,  tbe  tenant  informs  the 
landlord  that  he  will  not  remain  for  another  year, 
but  will  remain  for  a  short  period,  and  pay  rent 
at  the  old  rate  for  any  time  he  may  remain  in 
possession,  and  the  landlord  acquiesces,  and 
thereafter  receives  the  rent,  a  tenancy  from  year 
to  year,  or  for  another  year,  is  not  created. 

4.  In  such  case  the  tenant,  before  surren- 
dering possession,  is  not  required  to  give  any 
notice  of  his  intention  to  quit 

5.  Where  an  action  is  brought  for  rent,  and 
the  answer  does  not  admit  fncts  sufficient  to 
raise  a  presumption  of  a  lease  entitling  the  land- 
lord to  the  rent  demanded,  the  burden  of  proof 
is  upon  the  landlord  to  establish  such  a  lease. 

0.  The  refusal  to  give  a  correct  instruction, 
relating  solely  to  tbe  measure  of  damages,  is  not 

?>rejudicial  error  where  the  jury,   by  a  verdict 
or  the  defendant,  has  sbown  that  it  was  not 
^rought  to  a  consideration  of  the  measure  of 
damages. 
(Syllabus  by  the  Court) 


Error  to  district  court,  Dawes  county;  Kln- 
kaid,  Judge. 

Action  by  Milton  Montgomery  and  another 
against  George  H.  Willis  and  another.  There 
was  a  judgment  for  defendants,  and  plain- 
tiffs bring  error.   Affirmed. 

Albert  W.  Crites,  for  plaintiffs  in  error. 
D.  B.  Jenckes  and  C;  H.  Bane,  for  defend- 
ants In  error. 

IRVINE,  C.  Tbis  was  an  action  for  rent 
by  Montgomery  and  CtiteB  against  George 
H.  WilUs  and  John  U.  Willis,  the  peUtlon  al- 
leging that  the  plaintiffs  leased  certain  prem- 
ises to  the  defendants,  who  were  partners, 
for  one  year  from  the  16th  of  April,  1890,  re- 
serving a  rent  of  $35  per  month,  payable  on 
the  15th  day  of  each  month;  that  at  the  ex- 
piration of  tbe  term  tbe  defendants,  with  the 
consent  of  plaintiffs,  held  over  and  became 
bound  for  another  term  of  one  year,  from 
the  15tb  of  April,  1891;  that  on  the  15th  day 
of  August  they  abandoned  the  premises,  and 
refused  to  pay  furth^  rent,  to  the  damage  of 
plaintiffs  In  the  sum  of  $150.  The  defend- 
ant George  Willis  answered,'  admitting  the 
lease  for  one  year  after  April  15,  1890,  and 
averring  that  prior  to  the  termination  of 
that  lease  the  defendants  dissolved  partner- 
ship, and  the  plaintiffs  released  the  firm,  and 
agreed  with  the  defendant  George  WIUls 
that  he  should  occupy  the  premises  for  tbree 
months;  that  the  defendant  paid  rent  to  the 
14th  day  of  August,  when  be  vacated  the 
premises  and  delivered  the  keys  to  the  plain- 
tiffs, who  received  them.  There  was  a  ver- 
dict and  judgment  for  defendant  and  tbe 
plaintiffs  bring  the  case  here  for  review. 

The  defendant  Willis  teetifled  that  before 
the  expiration  of  the  first  term  he  informed 
Mr.  Crites  of  the  dissolution  of  tbe  partner- 
ship, and  that  he  (Willis)' would  not  take  the 
premises  for  another  year,  but  would  oceapy 
them  for  a  short  time,  and  pay  rent  at  the 
old  rate  for  any  period  which  he  migbt  oc- 
cupy them;  that  Crites  acquiesced,  and  from 
month  to  month  received  the  rent  from  him. 
Mr.  Crites,  In  the  most  emphatic  terms,  de- 
nies this  transaction,  and,  in  the  brief,  con- 
tends that  the  facts  should  be  found  In  ac- 
cordance with  his  testimony.  It  is  not  for  us. 
however,  to  weigh  this  testimony.  It  was 
squarely  conflicting,  and  the  verdict  of  the 
jury,  which  has  been  sustained  on  motion 
for  a  new  trial  by  the  trial  judge,  cannot  be 
disturbed.  Accepting  Mr.  Willis'  version  of 
the  facts,  no  tenancy  from  year  to  year  was 
established.  Such  a  tenancy  wUI  be  pre- 
sumed where  a  tenant  remains  in  possession 
after  the  expiration  of  his  term,  and  his  ten- 
ancy Is  recognized  by  the  landlord,  where 
no  new  contract  was  made.  Critcbfield  v. 
Remaley,  21  Neb.  178,  31  N.  W.  687.  This 
rule  Is,  however,  only  a  rule  of  presumption: 
and  the  presumption  is  rebutted  by  proof  of 
a  different  agreement,  or  of  facts  Incon- 
sistent with  the  presumption.     Shipman  r. 
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Mitcbell,  94,  Tex.  174;  Wllliamsoo  v.  Paxton, 
18  Grat  475;  Grant  v.  White,  42  Mo.  285; 
Secor  T.  Pestana,  37  111.  625.  Shtpman  t. 
Mitchell  was  a  case  analogous  to  that  before 
ns.  In  that  case  it  was  held  that  If,  at  or 
before  the  expiration  of  the  former  lease,  the 
landlord  Informed  the  tenant  that  he  would 
not  be  permitted  to  remain  another  year,  but 
only  from  month  to  month,  then  no  tenancy 
from  year  to  year  could  be  Implied.  In  the 
case  before  us  it  was  the  tenant  who  In- 
formed the  landlord  he  would  not  remain  an- 
other year.  But  the  principle  is  the  same. 
Xor  was  tbere,  under  this  evidence,  any 
necessity  of  a  notice  by  the  tenant  of  his  in- 
tention to  quit.  If,  as  he  testifies,  he  agreed 
to  pay  rent  only  so  long  as  he  saw  fit  to  oc- 
cupy the  premises,  and  the  landlord  ac- 
quiesced in  this,  and  received  rent  as  such 
under  this  agreement,  the  tenant  was  at  lil>- 
city  to  terminate  the  lease  at  any  time  by 
surrendering  the  possession. 

The  foregoing  considerations  answer  the 
argument  of  plaintiffs  In  error  that  the  ver- 
dict was  not  supported  by  the  evidence.  In 
addition  to  this  assignment,  there  are  sev- 
eral assignments  relating  to  the  instructions. 

The  plaintiffs  requested  the  court  to  in- 
struct that  their  measure  of  damages  would 
be  the  amount  of  rent  that  would  accrue  dur- 
ing the  remainder  of  the  year,  less  any 
amount  realized  from  other  tenants.  There 
was  no  prejudicial  error  In  refusing  this  in- 
struction, because— First,  the  Jury  having 
found  for  the  defendant,  the  question  of  the 
measure  of  damages  did  not  present  itself  to 
tbem  for  consideration;  secondly,  the  court, 
on  its  own  motion,  instructed  the  jury  that, 
if  the  finding  should  be  for  plaintiffs,  tben 
they  should  recover  for  the  time  the  prem- 
ises remained  unused,  until  plaintiffs  put 
other  tenants  therein.  The  undisputed  evi- 
dence shows  that,  when  new  tenants  were 
procured,  it  was  at  the  same  rent  which  de- 
fendadt  had  paid,— so,  that  while  the  instruc- 
tion asked  by  plaintiffs  stated  the  law  cor- 
rectly, the  instruction  given,  under  the  evi- 
dence In  the  case,  had  the  same  effect 

The  court,  of  its  own  motion,  gave  the  fol- 
lowing instructions:  "(5)  The  jury  are  in- 
structed by  the  court,  if  plaintiffs  shall  re- 
corer  In  this  case  it  must  be  upon  the 
ground,  as  claimed  by  them,  tbat  defendants 
continued  to  bold  under  said  lease  of  April 
14,  1890,  until  its  expiration,  and  that  they 
continued  thereafter  to  occupy  and  hold  said 
premises  without  any  new  or  different  agree- 
ment, and  that  they  then  abandoned  and 
gave  up  said  premises,  and  refused  to  pay 
further  rent,  without  the  consent  of  tbe 
plaintiffs.  If  convinced  by  a  preponderance 
of  the  evidence  that  such  was  the  fact,  then 
the  verdict  sboald  be  for  the  plaintiffs  for 
the  time  said  premises  remained  unused 
after  such  abandonment  until  plaintiffs  took 
possession  thereof  by  placing  other  tenants 
therein.  (6)  The  Jui-y  are  Instructed  by  the 
court,   if  convinced   by  the  evidence  that, 


prior  to  the  expiration  of  said  lease,  plain- 
tiffs agreed  to  release  said  defendants  from 
further  liability  thereon,  and  it  is  further 
convinced  that  neither  the  firm  of  Willis 
Bros.,  as  a  firm,  nor  its  two  individual  mem- 
bers, George  H.  Willis  and  John  U.  Willis, 
together,  held  and  occupied  said  premises 
after  the  expiration  of  said  lease  of  April  14, 
1890,  and  if  further  convinced  that  defendant 
George  H.  WllIlB,  who  is  now  in  court,  con- 
tinued after  April  15,  1801,  to  occupy  said 
premises  under  and  by  virtue  of  an  agree- 
ment had  with  plaintiff  Crltes,  for  plain- 
tiffs, that  he.  Individually,  might  hold  and 
occupy  said  premises  for  an  Indefinite  time 
at  the  rate  of  $35  per  month,  then  your  ver- 
dict should  be  for  defendants."  It  is  claim- 
ed that  each  of  these  instructions  was  er- 
roneous, for  misplacing  the  burden  of  proof. 
We  do  not  think  so.  The  answer  of  defend- 
ant Willis  contained  a  general  denial  of  all 
matter  not  specially  admitted.  It  did  not 
admit  facts  sufficient  to  imply  a  tenancy 
from  year  to  year.  I.t  admitted  a  holding 
over,  but  under  a  new  agreement  The  bur- 
den of  proof  was  on  the  plaintiffs  to  estab- 
lish a  lease  entitling  them  to  recover,  and 
not  upon  the  defendant  to  establish  by  a 
preponderance  of  evidence  the  particular 
lease  which  he  pleaded.  It  is  also  claimed 
that  the  sixth  instruction  was  erroneous  for 
submitting  to  the  jury  the  question  as  to 
whether  the  landlord  had  released  the  firm 
of  Willis  Bros.,  and  accepted  George  H. 
Willis  as  sole  tenant.  It  Is  claimed  that 
this  was  not  In  issue.  It  is  not  necessary  to 
determine  whether  this  would  have  to  be 
specially  pleaded,  to  be  availed  of,  because 
It  was  specially  pleaded  in  the  second  pam- 
graph  of  the  answer. 

The  briefs  contain  several  statements 
amounting  to  attacks  on  the  personal  char- 
acter of  counsel.  We  cannot  pass  this  with- 
out again  expressing  our  disapproval  of 
such  comments,  and  reminding  the  bar  that 
if  attention  is  called  to  such  matters  in  a 
brief  before  the  case  is  reached  for  decision, 
the  brief  containing  them  will  be  stricken 
from  the  flies,  and  dlsniirarded. 

After  this  case  was  considered,  and  a  de- 
cision reached,  the  plaintiffs  in  error  filed  an 
additional  brief.  The  authorities  therein 
cited  have  been  considered,  but  tbey  do  not 
change  our  opinion  that  the  rule  whereby, 
from  a  holding  over  the  term,  a  new  tenancy 
is  presumed,  on  the  terms  of  the  original 
lease,  Is  a  prima  facie  presumption,  only, 
and  that  the  conversation  and  ti'ansactlons 
testified  to  by  Willis  were  sufficient  to  over- 
come tbat  presumption.  Whether  or  not  the 
jury  found  correctly  on  the  conflicting  testi- 
mony in  the  case,  we  cannot  determine. 
The  writer,  merely  as  the  expression  of  his 
individual  views,  would  say  that  If  It  were 
his  duty  to  determine  the  facts,  in  the  firat 
Instance,  from  the  bill  of  exceptions,  he 
would  find  them  in  favor  of  the  plaintiffs. 
But  the  rule  governing  the  review  of  cases 
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on  the  evidence  by  this  court  is  to  well  es- 
tabllBhed  that  It  would  not  now  be  departed 
from,  even  If  It  were  not  thought  to  be 
sound.     Affirmed. 


SMITH  et  aL  v.  FIRST  NAT.  BANK  OF 
CHADRON. 

(Snpreme  Court  of  Nebraska.    June  18,  18K5.) 

CONTINOASCB  —ABSENT  WITNESS  —  OPINION  EVI- 
DENCE — Pkoof  op  Record  —  Incomplete  Vbb- 
DiCT— Ultra  Vires  —Who  mat  Plead  —  Elio- 
TioN  TO  Rescind. 

1.  It  is  proper  to  refuse  an  application  to 
withdraw  a  juror  and  continue  the  case  for  the 
purpose  of  enabling  a  party  to  procure  the  at- 
tendnoce  of  a  witness,  when  the  other  party  ad- 
mits the  only  fact  sought  to  lie  proved  by  such 
witness  except  what  is  cumulative  in  its  char- 
acter. 

2.  Where  the  value  of  a  stock  of  dry  goods 
was  in  issue,  held  not  to  be  competent  to  in- 
quire of  a  witness  not  shown  to  nave  seen  or 
to  know  anything  in  regard  to  this  stock  what 
proportion  of  the  original  cost  would  represent 
the  value  of  a  stock  of  dry  goods  after  it  had 
been  in  a  store  three  months. 

3.  The  existence  of  a  record  must  be  proved 
by  its  production  or  by  an  authenticated  copy. 
The  nonexistence  of  a  record  may  be  proved  by 
the  oatli  of  any  one  who  has  made  a  search 
therefor. 

4.  When  a  jury  returns  an  incomplete  or 
defective  verdict,  it  is  proper  for  the  court  to 
send  it  bade  under  proper  instructions  for  its 
completion  or  correction. 

5.  Where  a  bank  takes  a  mortimge  to  secure 
a  debt  a  third  person  cannot  attack  the  transac- 
tion or  treat  the  mortgage  as  void,  on  the  ground 
that  it  is  ultra  vires  of  the  bank  to  take  such  se- 
curity. 

6.  The  vendor  of  goods;  in  order  to  rescind 
a  Rale  on  the  ground  of  fraud,  must  exercise  his 
election  to  rescind  within  a  reasonable  time  aft- 
er the  discovery  of  the  fraud. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Dawes  county;  Kln- 
kaid,  Judge. 

R^levln  by  M.  E.  Smith  &  Compajiy 
against  the  First  National  Bank  of  Chadron. 
There  was  a  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

Spargnr  &  Fisher  and  Cbas.  B.  Keller,  for 
plaintiffs  in  error.  A.  W.  Crites,  for  defend- 
ant in  error. 


IRVINE,  C.  This  was  an  action  In  replevin 
by  the  plaintiffs  In  error,  partners  doing  busi- 
ness aa  M.  K  Smith  &  Co.,  to  recover  the 
possession  of  certain  goods,  which  It  was 
claimed  had  been  obtained  from  them  by  C. 
F.  Yates  &  Co.  by  fraud,  and  which  had  pass- 
ed into  the  hands  of  the  First  National  Bank 
of  Chadron,  und^  a  chattel  mortgage  ^iven 
b.v  Yates  &  Co.  to  the  bank.  The  actloh  was 
brought  under  the  same  form  of  petition 
and  upon  the  same  theory  as  In  the  cases  of 
Tootle  T.  Bank,  34  Neb.  863,  52  N.  W.  39G, 
and  McKinney  v.  Bank,  36  Neb.  629,  54  N. 
W.  063.  The  case  arose  out  of  the  same  fail- 
ure, and  the  general  features  of  the  law  ap- 
plicable to  the  case  were  settled  In  those 
decisions.    In  this  case,  there  was  a  verdict 


for  the  defendant,  and  Judgment  tbereoo. 
from  which  the  plaintiffs  prosecute  error. 
Two  briefs  have  been  filed  on  bebalf  of  the 
plaintiffs  in  error.  One  of  them  discDsses 
several  qnestions  not  raised  by  any  assign- 
ment of  error,  and  treats  to  indirectly  the 
questions  presented  by  some  of  the  assigo- 
ments,  that  it  Is  very  difficult  to  follow  tlie 
ca^e  from  the  briefs.  Inasmuch  as  our  con- 
clusions lead  to  an  affirmance  of  tbe  jndg- 
ment,  we  shall  follow  the  assignments  In 
tbe  petition  in  error,  without  regard  to  the 
rule  that  such  assignments  are  waired  unless 
called  to  the  attention  of  the  court  l»y  brteft 
or  argument. 

It  Is  tbe  theory  of  plaintiffs  tbat  Tates  & 
Co.,  by  statements  made  to  an  agent  of  tbe 
plaintiffs,  and  to  Dun's  and  Bradstrect's 
agencies,  communicated  to  the  platntflls,  had 
misrepresented  their  financial  condition 
Written  statements  purporting  to  come  from 
Yates  &  Co.  were  offered  In  evidence,  and 
objected  to.  Whereupon  an  application  was 
made  to  withdraw  a  Juror,  and  continue  tiie 
cause  for  the  purpose  of  procuring  the  at- 
tendance of  a  witness  by  whom  it  iui?ht  be 
proved  that  these  statements  were  made  by 
Yates  &  Co.  Thereupon  the  defendant  with- 
drew objection  to  tbe  introductkMi  of  these 
statements,  and  agreed  that  they  might  be 
"deemed  as  made  by  Mr.  Yates  directly."  The 
court  then  overruled  the  application  for  a  con- 
tinuance^ and  this  order  is  assigned  as  error. 
The  admission  made  by  the  defendant  sup- 
piled  all  the  proof  which  It  was  soug-ht  to 
make  by  the  absent  witness,  except  as  te 
tlie  value  of  the  property  replevied,  and  as 
the  plaintiffs  had  other  witnesses  on  the 
question  of  value,  the  testimony  of  this  wit- 
ness would  only  have  been  cumulative.  Tlie 
court  therefore  did  not  err  In  refoslng  tbe 
continuance. 

The  second  and  third  assignments  of  error 
relate  to  the  refusal  of  the  court  to  permit 
the  Introduction  of  certain  testimony  in  re- 
Imttal  as  to  the  value  of  tbe  property,  and 
to  Its  further  refusal  to  permit  the  plaintiffs 
to  withdraw  th^r  rest  and  offer  such  testi- 
mony in  chief.    The  question  of  value,  tbe 
goods  having  been  delivered  to  tbe  plalntiff» 
under  the  writ,  was  properly  opened  by  the 
defense,  to  establish  its  damages.    The  plain- 
tiffs, as  a  part  of  depositions  relating  other- 
wise to  matters  in  chief,  had  in  their  principal 
case  offered  some  evidence  as  to  value.     Not- 
withstanding this,  If  the  testimony  offered  on 
rebuttal  had  been  competent,  we  would  hold 
that  the  court  should  have  received  it  at  that 
time.    But  It  was  not  competent    The  wit- 
nesses were  not  asked  as  to  the  value  of  the 
goods.    It  was  not  shown  that  they  had  ex- 
amined these  goods,  or  knew  anything  of 
their  character.    It  was  merely  ^own  that 
they  had  been  engaged  In  selling  dry  goods, 
and  "to  some  extent"  were  acquainted  with 
the  value  of  such  gooda    Then  they  were 
asked  what  would  be  tlie  value  of  a  stock  of 
dry  goods  that  had  been  kept  in  a  store  about 
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three  months,  as  compared  with  the  original 
cost  of  such  gooda  It  was  this  question  to 
which  the  court  sustained  the  objection.  It 
was  not  competent  either  In  chief  or  In  rebut- 
tal. The  value  of  such  goods  must  depend  to 
a  large  extent  upon  their  character,  and  the 
maimer  In  which  they  have  been  kept,  and  to 
a  certain  extent  on  the  fluctuations  of  themar^ 
ket  Exi>ert  testimony  Is  always  a  source  of 
danger,  and  it  would  not  have  done  to  have 
permitted  these  witneeees,  simply  upon  show- 
ing that  they  were  to  some  extent  familiar 
with  the  value  of  dry  goods,  to  testify  what 
proportion  of  the  cost  would  represent  the 
value  <^  cei'taln  specific  goods  which  it  was 
not  shown  they  had  seen,  and  of  the  condition 
and  nature  of  which  It  was  not  shown  they 
had  any  knowledge. 

The  fourth  assignment  Is  that  the  court 
erred  'in  striking  out  the  material  portion  of 
the  deposition  of  S.  V.  Pitcher,"  etc.  To 
questions  asdied  this  witness  10  objections 
were  sustained.  Overiooking  the  I&ct  that 
the  assignment  of  error  does  not  call  atten- 
tion to  any  particular  one  of  these  rulings,  we 
have  no  healtntion  in  saying  that  they  are  all 
correct  Mr.  Pitcher  was  the  county  clerk  of 
Sheridan  county.  One  of  the  representations 
alleged  to  have  been  falsdy  made  by  Tates 
was  that  he  was  the  owner  of  certain  land  in 
that  county.  The  object  of  taking  Mr.  Pitch- 
er's deposition  was  evidently  to  show  that  no 
land  stood  of  record  in  Sheridan  county  in  the 
name  of  Yates.  There  is  no  doubt  of  the 
proposition  that  any  person  who  has  examin- 
ed a  record  may  be  permitted  to  testify  that 
a  particular  fact  does  not  appear  therein. 
Manufacturing  Ca  v.  Villa  jre  of  Ogalalla 
<Neb.)  59  N.  W.  313.  But  in  taking  Mr.  Pitch- 
er's deposition  particular  pains  seem  to  have 
been  taken  not  to  make  such  an  inquiry.  His 
attention  was  called,  not  to  the  records  of  his 
office,  but  to  their  index,  and,  except  in  one 
Instance,  he  was  asked  affirmatively  for  the 
contents  of  the  index,  and  not  as  to  the  restdt 
of  a  search  showing  the  absence  of  a  certain 
fact  from  the  record.  The  questions  asked  him 
were  what  facts  the  index  affirmatively  dis- 
closed, and  also  whether  Yates'  name  appear- 
ed as  grantor.  The  first  class  of  questions 
was  objectionable  as  calling  for  secondary 
evidence,  the  second  as  being  Immaterial  to 
the  issues.  It  was  immaterial  what  the  rec- 
ord showed  in  the  way  of  conveyances  by 
Yates.  The  Issue  was  what  he  owned  at  the 
time  of  the  representations, 

The  fifth  assignment  is  that  the  court  erred 
in  sustaining  an  objection  to  a  portion  of 
a  paper,  marked  "KxUIbit  E,"  attached  to 
the  deposition  of  Monroe  E.  Smith.  We 
cannot  find  that  any  such  deposition  was 
offered  in  evidence.  We  do  find  an  Exhibit 
E  attached  to  the  deposition  of  Arthur  O. 
Smith,  this  being  a  report  furnished  to  Smith 
&  Co.  by  Bradstreet's  agency.  The  portion 
excluded  does  not  purport  to  contain  informa- 
tion derived  from  Yates,  but  on  its  face  con- 
veys information  derived  fi-om  other  sources. 


Very  clearly,  Yates  was  not  chargeable  with 
this  statement  It  was  immaterial  to  the 
case,  and  properly  occluded. 

The  sixth  assignment  Is  that  the  court  erred 
In  admitting  the  appraisement  made  for  the 
purpose  of  executing  the  writ  of  replevin. 
The  appraisers  were  called  as  witnesses  to 
the  value  of  the  property,  and  they  used  the 
appraisement  as  a  memorandum  to  refresh 
their  memory;  but  It  was  not  offered  or  re- 
ceived in  evidence,  although  it  appears  at- 
tached to  the  bill  of  exertions. 

The  seventh  assignment  is  that  the  court 
erred  In  giving  Instructions  numbered  1,  2,  8, 
4,  and  5.  The  assignment  Is  to  the  giving  of 
these  Instructions  en  masse.  Some  of  them 
are  clearly  correct  and  this  assignment  must, 
therefore,  be  overruled. 

The  verdict  as  returned  by  the  Jury  seems 
to  have  left  blank  the  finding  of  the  amount 
of  damages  sustained  by  the  bank  by  reason 
of  plalntlfTs'  detention  of  the  property.  The 
court  then  Instructed  the  Jury,  In  writing, 
specffically  how  the  damages  should  be  as- 
sessed, fixing  the  amount  of  damages  as  7 
per  cent  intei-est  on  the  value  of  the  goods 
from  the  time  they  were  taken  xuxA&e  the 
writ  This  instruction  was  correct,  and  it 
was  proper  for  the  court  when  the  Jury  re- 
turned an  Incomplete  verdict  to  send  the  Jury 
back  tmd«r  a  proper  Instruction  to  correct  It. 

The  ninth  assignment  is  that  the  court 
erred  "In  overlooking  plaintiffs'  motion  for  a 
new  trial"  We  presume  by  this  that  the 
pleader  meant  to  write  "overruling"  instead 
of  "overlooking."  The  motion  for  a  new  trial 
contains  16  assignments,  and  there  Is  there- 
fore nothing  presented  by  this  assignment 
calling  for  specific  attention. 

"The  tenth  and  eleventh  assignments  are 
that  the  verdict  was  not  sustained  by  suffi- 
cient evidence,  and  that  It  was  contrary  to 
law.  On  these  points  counsel  argue  that  the 
evidence  clearly  established  that  the  goods 
were  obtained  by  Yatea  &  Co.  by  fraud.  It  is 
not  necessary  to  consider  this  question,  be- 
cause, aside  from  this,  the  verdict  may  be 
sustained  on  either  of  two  grounds.  The  fii-st 
is  that  two  of  the  notes  to  secure  which  the 
mortgage  of  the  bank  was  given  were  dated 
the  same  day  as  the  mortgage,  and  the  presi- 
dent of  the  bank  testified  that  the  notes  were 
given  for  "cash  advanced."  There  was  no 
evidence  tending  to  Aow  that  these  notes 
were  given  for  an  antecedent  debt,  and.  If 
they  were  given  for  a  loan  made  at  the  time 
the  notes  and  mortgage  were  executed,  the 
bank  was  certainly  a  bona  fide  purchaser  of 
the  goods.  On  this  point  It  is  argued  that  It 
was  ultra  vires  of  the  bank  to  lend  money  on 
such  security.  Even  if  it  were,  this  would 
not  render  the  mortgage  void,  and  the  plain- 
tiffs could  not  attack  It  for  that  reason.  The 
violation  of  law  in  this  respect  does  not  avoid 
the  transaction,  and  only  the  government  by 
appropriate  proceedings  can  attack  it  This 
also  answers  the  contention  that  the  security 
was  void  because  the  loan  was  more  than  10 
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per  cent  of  tbe  bank's  capital.  Bank  ▼. 
MattheTTB,  98  U.  S.  621;  Gold-Mining  Co.  v. 
National  Bank,  96  U.  S.  640;  Town  of  Lyons 
T.  Lyons  Nat  Bank,  19  BUtcbf.  279,  8  Fed. 
369;  Wyman  v.  Bank,  29  Fed.  734;  Bank  ▼. 
Perry,  72  Iowa  15,  33  N.  W.  341.  But  the 
verdict  may  be  sustained  on  another  ground. 
Tbe  goods  were  sold  by  Smith  &  Co.  to  Yates 
&  Co.  In  March,  1S89.  The  mortgage  was 
made  June  5th,  and  the  action  brought  June 
14th.  The  rule  Is  that  the  purchaser  must 
rescind,  If  at  all,  within  a  reasonable  time 
after  the  discovery  of  the  fraud.  It  Is  not 
claimed  that  any  attempt  was  made  to  re- 
scind until  the  action  was  brought,  and  the 
court  properly  left  to  the  jury  the  Inquiry  as 
to  whether  the  right  was  exercised  within  a 
reasonable  time.  The  evidence  justified  the 
jury  In  finding  that  It  was  not  Judgment 
afflrmed. 


FARWELL  et  al.  v.  KLOMAN. 

(Supreme  Court  of  Nebraska.    June  18,  1895.) 

Sale— Fraud  of  Vesdee — Rescission  —  Disposi- 
tion OF  Goods  bt  Vendee  — Identity  of  Pko- 

OEEDS — AaSIONMENTS  POIt  CREDITORS. 

A  wholesale  merchant  sold  goods  on  cred- 
it, induced  to  do  so  by  tlie  fraud  of  his  vendee. 
The  latter  disposed  of  the  goods  for  money  and 
other  property,  but  no  particular  property  re- 
maining in  his  hands  could  be  identified  as  hav- 
ing been  purchased  with  the  fraudulently  ac- 
quired property.  The  vendee  made  a  general  as- 
signment for  the  benefit  of  his  creditors.  The 
wholesale  merchant  discovered  the  fraud  prac- 
ticed upon  him,  rescinded  the  contract  of  sale, 
and  filed  a  bill  in  equity  praying  that  the  entire 
estate  of  the  insolvent  vendee  might  be  declared 
a  trust  fund  in  the  hands  of  his  assignee,  of 
which  the  wholesale  merchant  should  be  the 
beneficiary,  and  that  he  be  decreed  a  first  lien 
uiron  all  said  estate  to  secure  tbe  amount  due 
him  from  his  vendee  for  the  property  so  fraudu- 
lently acquired.    Held: 

(1)  That  the  relation  existing  between  the 
wholesale  mercbani.  and  his  vendee  at  the  time 
of  the  sale  of  the  goods  was  that  of  an  ordinary 
debtor  and  creditor,  not  that  of  principal  and 
agent. 

(2)  That  the  original  contract  of  sale,  although 
induced  by  fraud,  was  not  absolutely  void,  but 
voidable,  at  the  election  of  the  vendor,  within  a 
ruflsonable  time  after  discovering  the  fraud. 

(3)  That  the  vendor,  Iiaving  discovered  the 
fraud  and  rescinded  the  contract  of  sale  within 
a  reasonable  time,  might  replevin  tbe  goods  part- 
ed with. 

(4)  That,  the  goods  having  been  disposed  of  by 
the  fraudulent  vendee,  a  court  of  equity  would 
award  the  vendor  any  particular  property,  or 
a  lien  thereon,  which  could  be  identified  as  hav- 
ing been  purchased  solely  with  the  property 
frandulentfy  acquired  by  the  vendee. 

(5)  But  equity  would  not  decree  the  entire  es- 
tate of  the  insolvent  vendee  a  trust  fund,  of 
which  the  defrauded  vendor  wns  the  Ijonefidnry, 
and  give  him  a  lien  on  such  estate  for  the 
amount  due  him  from  his  vendee. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Custer  county;  Har- 
rison, Judge. 

Suit  by  John  V.  Farwell  &  Go.  against 
Charles  Kloman,  assignee  of  William  H.  OUne. 
There  was  a  judgment  for  defendant,  and 
plaintiSs  bring  error.     Affirmed. 


Tenney,  Chtn-ch  &  Coffeen  and  Harwood, 
Ames  &  Pettis,  for  plalntllTs  In  error.  Dar- 
nall  &  Kirkpatrlck,  for  defendant  in  error. 

RAOAN,  C.  On,  and  for  three  years  prior 
to,  January,  1890,  John  V.  FarweU  &  Co. 
(hereinafter  called  "Farwell  &  Co.")  were 
wholesale  merchants  domiciled  and  doins  busi- 
ness In  the  city  of  Chicago,  In  the  state  of  Illi- 
nois, and  W.  H.  Cllne  was  a  retail  ma-chant 
resident  and  doing  business  In  tbe  city  of 
Broken  Bow,  Neb.  Farwell  &  Co.  brought 
this  suit  in  equity  to  the  district  court  of  Cus- 
ter county  against  Charles  Kloman,  tbe  as- 
signee of  said  Cline.  Farwell  &  Co.,  In  their 
petition,  alleged  that  for  three  years  prior  to 
Janoaiy,  1890,  they  had  been  in  tbe  habit  of 
selling  goods  on  credit  to  Cline;  that  on  Janu- 
ary 31,  1890,  Cllne  made  a  statement  in  writ- 
ing to  them  (FarweU  &  Co.)  setting  forth  his 
assets  and  liabilities,  representing  to  tbeui 
that  be  was  at  that  time  possessed  of  property, 
beyond  all  bis  debts,  of  the  value  of  $16,000; 
that  Farwell  &  Co.,  believbig  this  statement 
to  be  true,  and  relying  thereon,  on  the  27tta  of 
June,  1890,  and  at  divers  times  between  that 
date  and  November  20,  18i)0,  sold  and  de- 
livered merchandise  on  credit  to  Cllne,  to  tbe 
extent  of  $8,500;  that  on  the  10th  of  January. 
1891,  Cline  made  an  assignment,  under  tbe 
statute  of  Nebraska,  for  the  benefit  of  bis 
creditors;  that  said  Charles  Kloman  was  the 
assignee  of  said  CUne;  that  the  inventoried 
value  of  tbe  estate  turned  over  by  said  Cline 
to  his  said  assignee  was  $29,000;  that  said  as- 
sets consisted  of  merchandise,  real  estate, 
notes,  and  book  accounts,  and  that  his  sched- 
uled liabilities  were  about  $60,000;  that  the 
statement  made  by  Cline  to  them  (FarweU  & 
Co.)  on  January  31,  1890,  was  false,  and 
known  by  Cllne  to  be  false;  that  Cllne,  at  the 
time  he  made  the  statement  was  insolvent; 
that,  in  selling  said  goods  upon  credit  to  Cline, 
Farwell  &  Co.  relied  entirely  upon  the  tmth 
of  the  statement  made  by  him,  and  which 
statement  Cllne  made  for  tbe  purpose  of  ob- 
taining credit;  that  only  a  very  small  por- 
tion of  the  goods.  If  any,  which  Farwell  & 
Co.  sold  to  Cllne  between  June  and  Novem- 
ber, 1890,  now  remain  in  the  possession  of 
Cllne's  assignee;  that,  U  any  of  said  goods 
now  remain,  they  are  in  broken  lots  and  cut 
pieces,  and  so  mixed  and  confused  with  g;ooda 
of  like  character  that  their  distinct  identity 
cannot  be  ascertained;  that  Cllne,  prior  to  tlie 
time  he  made  an  assignment,  had  sold  all,  or 
nearly  all,  the  goods  purchased  of  Farwell  & 
Co.,  and  Invested  the  proceeds  thereof  either 
in  real  estate  or  other  goods,  or  In  paying  for 
goods  previously  bought  by  him,  and  now  on 
hand,  or  said  proceeds  are  now  represented 
by  outstanding  notes  and  accounts  due  him; 
that,  by  reason  of  the  fraud  of  Cline  in  pro- 
curing and  in  confusing  said  goods,  he  never 
acquired  any  valid  right  or  title  to  the  same, 
or  to  the  proceeds  thereof,  as  against  Farwell 
&  Co.;  that  about  the  4th  of  February,  1891, 
they  (Farwell  &  Co.)  discovered  for  the  first 
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time  that  tlie  statement  made  to  them  by  Cline 
waa  false,  and  thereupon  they  at  once  elected 
to,  and  did,  rescind  the  contract  of  sale  of  said 
goods  to  him;  that  a  large  number  of  credit- 
ors of  Cline  have  filed  their  claims  with  said 
assignee,  the  amount  of  said  claims  greatly 
exceeding  In  amount  the  value  of  Cline's 
estate.  The  prayer  of  the  petition  was  for  a 
decree  that  Cline  held  the  property  which  he 
purchased,  and  the  proceeds  thereof,  in  trust 
for  Farwell  &  Co.,  and  that  they  might  be 
decreed  to  have  a  first  Uen  upon  the  entire 
estate  of  Cltne  to  secure  the  amount  due  them. 
The  district  court  sustained  a  general  demur- 
rer to  this  petition,  and,  Farwell  &  Co.  refus- 
ing to  plead  further,  the  petition  waa  dis- 
missed; and,  to  reverse  this  order,  they  have 
prosecuted  to  this  court  a  petition  in  error. 

The  case  amounts  to  this:  A  vendor  of  mer- 
chandise parts  with  the  title  and  possession  of 
his  goods  on  credit  to  his  vendee,  Induced  to 
do  so  by  tbe  fraud  of  the  latter.  The  vendee 
disposes  of  the  fraudulently  acquired  property 
for  money  and  other  property,  but  no  particu- 
lar property  remaining  In  the  bands  of  the 
vendee  can  be  Identified  as  having  been  pur- 
chased with  the  property  fraudulently  ac- 
quired. Tbe  vendee  makes  a  general  assign- 
ment for  tbe  benefit  of  bis  creditors.  Tbe 
vendor  discovers  the  fraud  practiced  upon 
him  by  tbe  vendee,  rescinds  the  contract  of 
sale,  and  asks  a  court  of  equity  to  decree  that 
tbe  property  which  the  vendee  fraudulently 
acquired,  and  its  proceeds.  Is  a  trust  fund  in 
bis  bands,  of  which  tbe  vendor  Is  the  benefi- 
ciary, though  the  identical  property  fraudu- 
lently acquired  has  been  by  the  vendee  dis-, 
posed  of,  and  the  identity  of  the  property  ac- 
quired by  the  vendee  with  the  fraudulently  ac- 
quired property,  or  its  proceeds,  cannot  be  as- 
tertalned,  and  tiiat  the  vendor  be  given  a  first 
Hen  upon  the  entire  estate  of  his  vendea  to  se- 
cure tbe  amount  due  for  tbe  property  fraudu- 
lently parted  with. 

It  is  not  doubted  that,  where  goods  are  sold 
upon  credit  induced  by  the  fraudulent  repre- 
sentations of  the  vendee,  the  vendor  may  re- 
scind the  sale,  upon  the  discovery  of  the  fraud, 
and  replevin  the  goods.  Tootle  v.  Bank,  84 
Neb.  803,  52  N.  W.  39G;  McKinney  v.  Bank, 
3G  Xeb.  029,  64  N.  W.  063.  And,  if  the  Identi- 
cal property  cannot  be  foimd  by  tbe  oflicer, 
the  action  will  proceed  as  one  for  damages, 
nnd  a  Judgment  for  the  value  of  tbe  goods 
fraudulently  obtained  would  be  rendered^  in 
favor  of  the  vendor.  But  this  doctrine  does 
not  proceed  upon  the  theory  that  tbe  original 
contract  of  sale,  although  induced  by  fraud, 
was  absolutely  void,  but  merely  voidable,  at 
the  election  of  the  vendor,  within  a  reasonable 
time  after  discovering  the  fraud.  In  the  case 
at  bar,  Farwell  &  Co.,  after  discovering  that 
Cltne  had  obtained  their  goods  by  fraud,  had 
tbe  right  to  rescind  tbe  contract  of  sale  with- 
in a  reasonible  time,  and  to  replevin  the  goods 
parted  with;  and  It  may  be  that  a  court  of 
equity  (a  fraud  being  established)  would  give 
to  Farwell  &  Co.  any  particular  property  (or 


a  lien  thereon)  which  could  be  clearly  shown 
to  have  been  purchased  solely  with  the  pro- 
ceeds of  the  property  fraudulently  acquired  by 
Cline  from  them.  But  does  it  follow,  because 
Cline  obtained  goods  from  Farwell  &  Co.  by 
fraud,  that  a  court  of  equity  will  give  them 
tbe  entire  estate  of  Cline,  or  a  lien  thereon, 
when  it  appears  that  such  estate  was  not  en- 
tirely acquired  with  tbe  property,  or  its  pro- 
ceeds, fraudulently  acquired  from  them? 

Counsel  for  Farwell  &  Co.,  In  their  argu- 
ment here,  say:  "The  contention  of  plaintilTB 
is  that,  by  reason  of  the  facts  recited  In  the 
petition,  all  of  ClLae's  property,  Including  bis 
stock  in  trade,  notes,  and  book  accounts,  be- 
came Impressed  with  a  trust  In  favor  of 
plaintiffs  for  the  value  of  the  goods  thus 
fraudulently  obtained;  that  tbe  assignee  took 
them  subject  to  that  trust;  and  that  plain- 
tiffs are  entitled  to  a  preferential  lien  upon 
the  whole  fund  for  the  amount  of  such  value." 
To  support  this  contention,  counsel  have  fur- 
nished us  an  able  and  ingenious  argument, 
and  cited  us  to  a  large  number  of  authorities. 
These  authorities  we  do  not  regard  as  in 
point;  and  if  any  authority  cited  supports 
the  contention  of  counsel,  with  all  due  re- 
spect, we  decline  to  follow  it.  Among  tbe 
authorities  is  Sherwood  v.  Bank,  61  N.  W. 
352,  in  which  the  supreme  court  of  Michigan 
said:  "Where  a  mortgagee,  who  was  also 
a  depositor  in  a  bank,  gives  the  bank  a 
mortgage  for  collection,  with  instructions  not 
to  place  the  amount  collected  to  his  credit, 
but  to  notify  1  .i  of  the  collection,  as  'he 
has  a  place  for  it,'  the  money,  when  collected, 
belongs  to  tbe  mortgagee,  and  is  held  for  him, 
in  trust,  by  tbe  bank.  It  is  the  duty  of  the 
bank,  under  such  circumstances,  to  collect 
and  pay  over  to  tbe  mortgagee  the  money, 
and  in  doing  so  It  acts  as  his  agent.  If  it 
takes  checks  In  payment,  the  money  received 
upon  such  checks  belongs  to  tbe  mortgagee, 
notwithstanding  it  may  be  mingled  with  other 
money  belonging  to  the  bank.  Where  in  such 
a  case,  the  money  of  the  mortgagee  is 
mingled  by  the  bank  with  its  funds,  he  has 
a  lien  ut)on  tbe  entire  fund  for  the  amount 
belonging  to  him,  and  the  law  presumes  that 
the  trust  fund  remains  Intact  so  long  as  the 
entire  fund  is  not  reduced  below  the  amount 
of  the  trust  fund."  In  this  case  tbe  mortgagee 
claimed  a  preferential  lien  upon  the  entire  as- 
sets of  the  insolvent  bank,  and  the  court 
awarded  it  to  him.  A  similar  rule  was  an- 
nounced by  this  court  in  State  v.  State  Bank 
of  Wahoo,  61  N.  W.  252.  These  authorities 
have  no  application  to  tbe  facts  of  the  case  at 
bar.  In  the  case  cited  from  Michigan,  and 
in  the  Wahoo  Bank  Case,  the  relation  of 
debtor  and  creditor  or  banker  and  depositor 
never  existed  between  tbe  bank  and  the 
claimant  of  a  preferred  lien,  but,  rather,  tbe 
relation  of  principal  and  agent.  In  other 
words.  It  was  always  a  trust  fund,  and  was 
by  tbe  trustee  misapplied.  In  tbe  case  at 
bar  tbe  relation  between  Farwell  &  Co.  8'»'» 


Cline,  at  the  time  tbe  formj 
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<their  goods,  was  that  of  vendor  and  vendee. 
Farwell  &  Go.  did  not  put  these  goods,  or 
any  part  of  tbem,  in  tbe  tiands  of  Cline  as 
tlieir  trustee  or  agent.  True  it  is  tbat  Cline 
liavlng  obtained  the  goods  fraudulently,  and 
Farwell  &  Co.  tiaving  ascertained  the  fraud 
.and  rescinded  the  contract  of  sale  within  a 
reasonable  time,  from  that  moment  Cline  held 
•the  Identical  goods  which  he  had  purchased  as 
Farwell  &  Co.'s  trustee,  and  these  goods  they 
might  retake  or  reclaim;  and  any  specific 
.proi>erty  In  Ollne's  hands  which  he  had  ac- 
quired with  tbe  goods  fraudulently  obtained 
'from  Farwell  &  Co.  a  court  of  equity  miglit 
decree  theirs,  held  in  trust  by  Cline.  But  in 
the  case  at  bar  the  goods  fraudulently  ob- 
tained of  Farwell  &  Co.  by  Cline  have  been 
•disposed  of,  and  It  Is  averred  in  the  petition 
tliat  no  paiticular  part  of  bis  estate  can  be 
ddentlfled  as  having  been  acquired  by  Cline 
with  the  property,  or  its  proceeds,  which  he 
fraudulently  acquired  from  Farwell  &  Co.  In 
Story,  Eq.  Jur.  1239,  It  is  said:  rHie  ri£^t  to 
follow  the  trust  fund  ceases  only  when  means 
•of  ascertainment  fail,  which,  of  course,  is 
ihe  case  wtien  the  subject-matter  Is  turned 
<iiito  money,  and  mixed  and  confounded  in  a 
genei'al  mass  of  property  of  tbe  same  descrlp- 
-tlon."  A  great  part  of  the  argument  of  coun- 
■sel  for  Farwell  &  Co.  liere  is  devoted  to  a 
vehement  assault  upon  this  rule.  For  our 
part,  we  think  tbe  rule  a  sound  one.  To  over- 
throw It,  and  adopt  the  contention  contended 
for  by  tbe  learned  counsel,  would  lead  to  end- 
less litigation  and  confusion,  and  work  in- 
Jury  and  injustice  to  tbe  Innocent.  But  the 
rule  assailed  has  received  the  sanction  of  this 
court  In  Wilson  v.  Cobum,  35  Neb.  530,  53 
N.  W.  466,  Cobum  was  the  assignee  of  tlie 
Bank  of  Omaha,  which  had  made  an  assign- 
ment, under  the  statute,  for  the  l>eneat  of  its 
creditors.  Wilson  filed  a  petition  In  the  coun- 
ty court,  alleging  that  be  had  deposited  with 
-said  bank  a  sum  of  money  prior  to  the  bank's 
making  an  assignment;  that  at  the  time  he 
made  such  deposit  the  bank  was  insolvent, 
to  the  knowle^e  of  its  offlcei-s,  and  tbat  such 
-deposit  was  received  with  the  intention  of 
cheating  and  defrauding  him.  He  prayed  for 
a  Judgment  declaring  him  a  preferred  cred- 
itor, and  for  the  payment  of  his  claim  in  full 
out  of  the  assets  of  the  insolvent  bank.  Post, 
J.,  speaking  for  the  court,  said:  "Under  the 
allegations  of  the  petition,  is  the  claimant  &a- 
titled  to  preference  over  other  creditors  of 
the  insolvent  bank,  or,  in  other  words,  does 
the  petition  state  a  cause  of  action?  We 
think  not.  Tbe  fact  that  a  bank  is  insolvent, 
within  tbe  knowledge  of  Its  officers,  and  re- 
ceives tbe  money  of  a  depositor  under  cir- 
cumstances which  amount  to  a  fraud  ui>on 
him,  is  not,  in  Itself,  sufficient  to  entitle  the 
latter  to  preference  from  the  fun<is  of  the 
bank  in  the  hands  of  an  assignee.  He  may 
follow  his  money  while  he  can  trace  and  dia- 
tingulsb  it,  w  the  proceeds  thereof,  but  not 
After  it  has  passed  into  tbe  hands  of  the  as- 
signee, mingled  with  tbe  other  fiinds  of  the 


bank."  This  case  was  decided  upon  the  cor- 
rect principle  tbat  tbe  relation  of  creditor  and 
debtor,  Iianker  and  depositor,  existed  between 
Wilson  and  the  bank  at  tbe  time  the  form^ 
parted  with  bis  money,  and  that,  as  tbe 
money  be  bad  deposited  bad  become  mixed 
and  mingled  with  the  other  funds  of  tbe 
bank,  the  money  and  Its  proceeds  were  in- 
capable of  specific  identification,  and  could 
not,  therefore,  be  recovered  in  specie;  nor 
would  a  court  of  equity  decree  that  tbe  as- 
signee of  the  insolvent  bank  held  its  entire 
estate  in  trust  for  the  security  and  payment 
of  the  creditor  so  defrauded.  The  rule  laid 
down  in  that  case  centred  the  case  at  bar. 
Tbe  Judgment  of  the  district  court  was  right, 
and  is  accordingly  affirmed. 

HARRISON,  J.,  not  sitting. 


COOK  et  al.  v.  MONROE. 

(Supreme  Court  of  Nebraska.    June  18,  1895.) 

OWN'KKSBIP  OF  DlVIOBNDB  —  EVIDSKCB  — DlOELT- 

iKo  A  Verdict. 

1.  Dividends  declared  by  a  corporation  upon 
shares  of  its  stock  belong  to  the  parties  in  whose 
names  the  shares  of  stock  are  registeied  ia  the 
books  of  the  corporation  at  the  time  ths  diri- 
douds  are  declared,  but  such  dividends  may  he 
made  the  subject  of  a  valid  contract  in  like  saan- 
ner  and  to  the  same  extent  as  other  peraonmi 
property. 

2.  One  who  interferes  with  personal  propei^ 
ty  not  his  own,  at  the  instance  and  request,  or 
by  the  authority,  of  another,  who  is  not  the 
owner  of  the  property,  or  authoriEed  to  act.  is 
a  wrongdoer,  and,  as  such,  liable  to  tbe  owner 
of  the  property  for  his  wrongful  act 

3.  The  admitted,  coupled  with  the  undisput- 
ed, facts  in  this  case,  fnlly  warranted  the  trial 
court  in  dLrecting  the  jury  to  return  a  rerdict  for 
plaintiff  for  tlie  amount  claimed. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Washington  county; 
Ogden,  Judge. 

Suit  by  Byron  P.  Monroe  against  Weriey 
J.  Co(^  and  another  to  recover  the  amount 
of  a  dividend.  There  was  a  Judgment  for 
plaintiff,  and  defendants  bring  eiror.  Af- 
firmed. 

F.  W.  Fitch  and  D.  Z.  Mummert,  for  plain- 
tiffs In  error.  Jesse  T.  Davis  and  B.  It.  Duf- 
fle, for  defendant  in  errw. 

HARRISON,  J.  It  is  alleged.  In  substance. 
In  tbe  petition  filed  in  this  action,  commenced 
in  the  district  court  of  Washington  county, 
that  on  January  30,  1802,  the  defendant  in 
OTor  (plaintiff  in  the  district  court,  and  here- 
inafter referred  to  ns  plaintllT)  was  the  owner 
of  20  shares  of  the  capital  stock  of  the  Keeley 
Institute  at  Blalr,  Neb.,  of  the  face  value 
each  of  $100,  and  on  that  day  be  sold  and 
transferred  the  stock  stated  to  Clonent  L. 
Hart,  one  of  tbe  plaintiffs  in  error  (herein- 
after called  defendant  and  defendants),  w1k>. 
as  a  consideration  of  such  sale  and  transfn 
of  stock,  executed  and  delivered  to  plaintiff 
bis   three   certain   promissory  notes  in   the 
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sum  of  $1,000  each,  payable,  one  !n  twenty 
days,  ooe  in  six  months,  and  one  In  one  year 
after  date,  and  also  conreyed  to  plaintiff  a 
quarter  section  of  land  situated  in  Howard 
connty.  Some  time  thereafter,  defendant  be- 
came dissatisfied  with  the  trade,  and  began 
an  action  In  the  district  court  of  Douglas 
county  against  the  plaintiff,  praying  that  he 
might  be  enjoined  from  selling  or  disposing 
of  the  notes  and  land,  and  that  a  decree  be 
entered  ordering  the  plaintiff  to  return  the 
notes  to  the  defendant  Hart,  and  reconvey 
the  land  to  him.  During  the  pendency  of  the 
Injunction  suit,  the  plaintiff  sold  and  assigned 
one  of  the  notes  to  B.  H.  Monroe,  who  com- 
menced an  action  In  the  district  court  of 
Washington  county  against  plaintiff  and 
Clement  L.  Hart,  to  collect  the  amount  diM 
on  the  note,  lliat  on  November  11,  184:!, 
the  plaintiff  and  the  defendant  entered  Into 
a  stipulation  by  which  their  legal  differences 
arising  out  of  the  trade  were  settled  ard 
which  was  as  follows:  "Clement  L.  Hart, 
PlnlnMff,  V.  Byron  P.  Monroe,  Deft.  Stipula- 
tion of  dismissal:  It  is  hereby  stlp-.ilated 
and  agreed  by  and  between  the  parties  plain- 
tiff and  defendant  in  the  above-entitled  cause, 
that  this  case  be,  and  the  same  is  hereby, 
dismissed,  upon  the  following  terms  and 
conditions:  (1)  That  the  defendant  herein  re- 
turn to  the  plaintiff  the  three  certain  prom- 
issory notes  In  plaintiffs  described  of  one 
thousand  dollars  each,  dated  Blair,  Nebraska, 
January  30th,  1802.  and  payable  In  twenty 
days,  six  months,  and  one  year  from  the  date 
thereof,  respectively,  to  Byron  F.  Monroe, 
and  signed  by  C.  I*  Hart  and  re-deed  and 
quitclaim  to  the  plaintiff  the  land  In  the 
plaintiff's  petition  described,  consisting  of 
one  hundred  sixty  acres  In  Howard  county, 
Nebraska,  being  the  southeast  one^fourth  O/4) 
of  section  twenty-nine  (20),  township  fourteen 
(14),  range  nine  (9),  west  of  the  6th  P.  M., 
as  free  from  incumbrance,  and  bearing  as 
icood  title  as  It  did  January  30tb,  1892.  (2) 
The  plaintiff  agrees  to  pay  the  costs  now 
accrued  in  this  cause  and  In  the  cause  of 
MiHiroe  V.  Hart,  In  the  district  court  of 
Washington  county,  Nebraska,  and  return  to 
the  defendant  the  twenty  certain  shares  of 
capital  stock  of  the  Keeley  Institute  at  Blair, 
Nebraska,  and  assign  the  same  to  defend- 
ant, together  with  all  accretions,  Interests, 
and  gains  thereto  belonj^ng,  and  pay  to  the 
defendant  the  sum  of  $175.00."  That,  pur- 
suant to  the  stipulation,  the  notes  were  re- 
turned to  defendant,  and  the  land  reconveyed 
to  him,  the  shares  of  the  stock  were  assigned 
to  plaintiff's  wife,  the  $175  paid,  and  the 
suits  at  law  dismissed.  On  March  25,  1802, 
and  during  the  time  the  shares  of  stock  stood 
on  the  books  of  the  Keeley  Institute  in  the 
name  of  defendant  and  were  in  his  posses- 
sion, the  Institute  declared  a  dividend,  the 
owner  of  the  shares  of  stock  In  question  be- 
ing entitled  to  the  sum  of  $252.18,  which 
amount  remained  in  the  treasury  of  the  in- 
stitute nnti]  January  4,  1893,  and  until  after 
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the  stock  was  reassigned  by  defendant  and 
returned  to  plaintiff.  That  on  the  4th  day 
of  January,  1803,  the  defendant  Wesley  J. 
Cook,  by  means  of  an  order  therefor,  signed 
by  his  codefendant,  drew  the  $252.18  from 
the  treasury  of  the  institute,  and  appropriat- 
ed the  same  to  his  own  use  and  benefit,  and 
to  the  use  and  benefit  of  Clement  L.  Hart; 
and  it  is  further  charged  that  this  was  done 
with  full  knowledge  on  the  part  of  Cook  of 
the  conditions  of  the  agreement  of  settle- 
ment between  plaintiff  and  C.  L.  Hart,  and 
was  done  for  the  purpose  of  cheating  and 
defrauding  the  plaintiff  of  the  amount  statpd. 
element  L.  Hart  filed  what  was  denominated 
a  special  answer,  which  contained  a  plea  to 
the  Jurisdiction  of  the  court,  on  the  grounds 
that  the  answering  defendant  was  not  a  res- 
ident of  Washington  county,  and  not  therein 
at  the  time  the  action  was  begun  or  the  sum- 
mons issued  or  served.  That  any  service  of 
process  in  the  suit,  issued  from  W^ashington 
county,  and  made  upon  him  In  Douglas  coun- 
ty, was  Illegal  and  void;  that  Wesley  J. 
Cook  was  not  a  pr<q>er  party  to  the  action, 
but  was  made  a  defendant  for  the  sole  pur- 
pose of  obtaining  service  of  process  upon  him 
in  Washington  county,  that  a  summons  might 
issue  to  Douglas  county  to  be  served  there 
npon  the  answering  defendant 

Defendant  Wesley  J.  Cook  answered,  ad- 
mitting the  declaring  of  the  dividend  on  the 
date  and  in  the  sum  stated  In  the  petition, 
and  alleging  that  at  some  date  early  In  the 
month  of  January,  1803,  he  was  In  Omaha 
on  business  of  bis  own,  and  there  met  his 
codefendant,  who  informed  the  defendalit 
that  the  dividend  had  been  declared  by  the 
Institute,  and  its  amount,  and  that  he  was 
the  owner  of  It,  and  requested  the  answer- 
ing defendant  to  draw  the  dividend  and 
send  it  to  Hart  at  Omaha,  and  gave  him 
an  order  to  enable  him  to  receive  the  money, 
which  he  did,  and  on  the  5th  day  of  Janu- 
ary, 1893,  on  the  next  day  after  he  received 
the  money,  he  was  again  in  Omaha,  and 
saw  his  codefendant,  and  gave  the  money 
to  him,  taking  his  receipt  for  It.  It  Is  fur- 
ther stated  that  this  was  all  done  to  ac- 
commodate Hart,  and  without  any  compen- 
sation, and  without  knowledge  of  the  stipu- 
lation between  the  plaintiff  and  Hart,  or 
any  of  its  terms  or  conditions,  or  that  the 
plaintiff  had  or  claimed  any  right  or  Interest 
In  or  to  the  money.  It  was  also  alleged  that 
the  action  was  commenced  against  the 
answering  defendant  for  the  sole  purpose 
of  serving  pi-ocess  upon  him  in  Washington 
county.  In  order  to  give  the  court  there 
Jurisdiction  of  the  case,  and  to  issue  process 
to  be  forwarded  to  Douglas  county  and 
served  upon  the  defendant  Hart,  there  being 
no  cause  of  action  against  the  answering 
defendant;  and  as  to  all  other  allegations 
of  the  petition  this  answer  was  a  general 
denial. 

A  reply  was  filed  to  the  answer  of  the  de- 
fendant, whose  answer  we  have  Just  nc*- 
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ced,  which  consisted  of  a  denial  of  the  al- 
legation of  the  payment  of  the  money  re- 
ceived from  the  Institute  by  Cook  to  Hart, 
and  also  a  dmial  that  Ckrak  was  made  a 
defendant  in  order  that  the  suit  might  be 
maintained  in  Washington  county,  and  sum- 
mons issued  and  served  upon  Hart  in  Doug- 
las county.  A  trial  was  had  of  the  Issues 
Joined  between  plaintiff  and  defendant  ^Ves- 
ley  J.  Cook,  and  at  the  close  of  the  testi- 
mony counsel  for  such  defendant  moved 
the  court  to  instruct  the  jury  to  return  a 
verdict  for  the  defendant  The  court  did 
not  do  this,  but  did  instruct  the  Jury  to 
return  a  verdict  for  plaintiff  for  the  sum 
claimed,  which  the  Jury  accordingly  did, 
and,  after  motion  for  a  new  trial  on  behalf 
of  defendants  was  heard  and  overruled. 
Judgment  was  rendered  on  the  verdict,  and 
the  case  Is  presented  here  by  error  proceed- 
ings on  the  part  of  defendants. 

There  are  several  questions  discussed  In 
the  briefs  in  regard  to  the  ownership  of 
the  dividends,  when  drawn,  and  the  liability 
of  Clement  L.  Hart,  and  also  of  Wesley  J. 
Cook,  to  plaintiff,  for  their  amount,  based 
upon  the  action  of  these  parties  in  collecting 
the  uividends  from  the  Institution.  The  rul- 
mgs  of  the  trial  court  In  refusing  to  instruct 
the  Jury  as  requested  by  defendant,  to  re- 
turn a  verdict  In  favor  of  defendants,  or 
generally,  as  set  forth  In  a  number  of  In- 
structions offered  and  rejected,  and  also 
in  directing  a  verdict  for  the  plaintiff,  and 
some  other  alleged  errors,  we  think,  all 
depend  upon  the  determination  of  the  main 
questions  as  to  whether  Hart  had  any  right, 
as  between  blm  and  the  plaintiff,  to  draw 
the  dividends,  and  if  not,  and  his  doing  so, 
or  causing  It  to  be  done,  rendered  him  liable 
to  plaintiff  for  the  amount  received,  did 
the  participation  of  the  defendant  Cook  in 
the  transaction  render  him  also  liable  to 
plaintiff  for  the  sum  drawn?  It  is  doubt- 
less true  that,  when  a  dividend  Is  declared 
by  a  stock  concern  or  corporation,  it  be- 
longs, as  between  the  corporation  and  the 
owners  of  the  stock,  to  the  person  in  whose 
name  the  stock  then  appears  upon  the  stock 
books  or  lists  of  the  corporation,  but  a 
stockholder  may  sell  or  transfer  his  shares 
of  stock  with  or  without  gains  or  accrued 
dividends,  and  a  dividend  which  has  been 
declared  may  be  made  the  subject  of  a 
contract,  or  may  be  entered  into  regard- 
ing It,  in  the  same  manner,  and  to  the  same 
extent,  and  as  valid  and  binding,  as  one  in 
reference  to  any  other  kind  of  personal 
property.  Cook,  Stock  &  Stockh.  !|  540,  541; 
Mor.  PrlT.  Corp.  {  162.  The  contract  em- 
bodied in  the  stipulation  pleaded  in  the 
petition,  and  in  evidence  in  this  case,  was 
one  by  which  the  parties  clearly  sought  to 
completely  rescind  the  exchange  or  trade 
which  had  at  a  prior  date  been  effected  be- 
tween them,  and  without  doubt  transferred 
to  the  plaintiff  such  a  right  of  ownership 
to  the  dividends  In  controversy  as  entitled 


him  to  bring  this  action  against  the  de- 
fendant Clement  L.  Hart  for  drawing  tbem 
or  causing  them  to  be  drawn,  and  receiving 
and  appropriating  them  to  his  own  use. 

In  reference  to  the  liability  or  nonliability 
of  the  defendant  Wesley  J.  Cook,  if  all 
that  is  claimed  in  his  behalf,  that  be  had 
no  knowledge  of  the  settlement  and  stipu- 
lation between  the  plaintiff  and  Clement  L. 
Hart,  or  that  the  piaintifl'  had  or  claimed 
any  Interest  or  ownership  iu  or  to  the  divi- 
dends, and  that  be  received  the  order  from 
Hart  and  took  it  to  Blair  and  there  drew 
the  dividends,  and  carried  the  amount  to 
Omaha  and  delivered  It  to  Hart,  and,  more- 
over, without  the  receipt  of  any  compensa- 
tion for  so  doing,  be  true,  still  must  he  be 
held  to  respond  to  the  suit  of  the  plaintiff 
for  the  amount  of  the  dividends,  for,  a» 
was  stated  by  Reese,  J.,  in  the  case  of 
Stevenson  v.  Valentine,  27  Neb.  344,  43  N. 
W.  107:  "Under  the  usually  adopted  prin- 
ciple of  law,  that  be  who  intermeddles  with 
personal  property  which  Is  not  his  own 
must  see  to  it  that  he  Is  protected  by  the 
authority  of  one  who  is  the  owner  or  has 
authority  to  act,  or  that  he  will  be  himself 
liable,  and  that  if  he  do  an  unlawful  act. 
even  at  the  command  of  another  acting  as 
principal,  and  without  right,  a  liability 
wlll  attach."  In  the  case  at  bar,  Clement 
h.  Hart  possessed  no  further  right  as 
against  or  relative  to  the  right  of  plain tifT 
to  draw  or  exercise  any  acts  of  ownership 
In  respect  to  the  dividends,  and  consequent- 
ly could  confer  no  valid  authority  upon 
Cook  to  perform  any  such  acts,  and  the  act 
by  which  Cook  obtained  possession  of  the 
dividends  was  wrongful,  although  It  was 
by  or  through  the  request  or  order  of  Hart, 
for  whom  and  at  whose  instance  he  claims 
be  was  acting  in  collecting  the  dlvidendx 
from  the  institute.  His  receipt  of  the  money 
embraced  in  the  dividends  was  wrongful, 
and  he  must  abide  the  consequences.  Nor 
will  it  avail  him  as  a  defense  to  the  action 
of  the  plaintiff  for  the  property  or  money 
BO  received  that  he  has  delivered  or  paid 
the  same  to  the  party  for  whom  be  claims 
to  have  drawn  it    Dicey,  Parties.  277. 

On  the  admitted  or  undisputed  facts  of 
the  case,  the  action  of  the  trial  court  in 
directing  a  verdict  for  the  plaintiff  was 
fully  warranted  and  proper.  The  Judgment 
of  the  district  court  is  affirmed. 


FARMERS'  ft  MERCHANTS'  INS.  CO.  t. 

MALONE  et  al. 

(Supreme  Court  of  Nebraska.    Jane  18,  1S8S.) 

Nbw  Trui.— CoKPLiCTiyo  Bvidenos  —  Erhox  n 

Esot-UDIKO  Evidence — Partseiwhip — 

PowBBs  or  Paktnek. 

1.  A  verdict  will  not  be  set  aside  by  a  re- 
viewing court  as  being  against  the  evidenrv 
where  upon  a  material  issue  in  the  case  xb- 
eridence  is  conflicting. 

2.  Error  cannot  be  predicated  apon  the  ex- 
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elusion  of  a  certain  line  of  testimoii7  where  the 
same  is  sabeeqaently  receiTed. 

3.  Wliere  one  partner,  during  tl>e  existence 
of  the  partnersliip,  entered  into  a  contract  with 
another  within   the   scope   of  the   partnership 
business,  the  firm  will  be  bound  therebr. 
(SyilaboB  by  the  Court.) 

Error  to  district  court,  Madison  county; 
Allen,  Jndge. 

Action  by  Thomas  J.  Malone  and  another, 
partners  as  Malone  &  Campbell,  against  the 
Fanners'  &  Merchants'  Instirance  Compa- 
ny. There  was  a  Judgment  for  plaintUTs, 
and  defendant  brings  error.     Reversed. 

Campbell  &  Wallls,  for  plaintiff  In  error. 
Robinson,  Reed  &  Foster,  for  defendants  in 
error. 

NORVAL,  O.  J.  This  action  was  brought 
by  Thomas  J.  Malone  and  Milton  Campbell, 
under  their  firm  name  of  Malone  &.  Campbell, 
to  recover  the  sum  of  $34ii.66  claimed  to  be 
due  them  from  plaintiff  in  error  as  commis- 
sions for  services  rendered  In  procuring  ap- 
plications of  insurance.  Upon  a  trial  to  a 
Jury  a  verdict  was  returned  in  favor  of  the 
plaintiffs  below  in  the  sum  of  $205.97.  From 
A  Judgment  entered  upon  the  verdict,  the  in- 
surance company  prosecutes  error. 

It  is  admitted  that  on  the  10th  day  of  No- 
vember, 1891,  the  plaintiff  In  error  entered 
into  a  written  contract  with  the  defendants 
in  error  appointing  them  agents  to  solicit  for 
the  company  applications  for  fire  Insurance  in 
Madison  coun^,  and  by  the  terms  of  which 
contract  the  plaintiff  in  error  agreed  to  pay 
Malone  &  Campbell,  as  commissions,  the 
amount  of  25  per  cent  of  the  net  premiums 
on  all  approved  applications  taken  by  them 
on  detached  residences,  fann  property, 
churches,  and  school  houses  written  at  speci- 
fied rates,  and  the  sum  of  20  i)er  cent,  on  all 
mercantile  business  written  by  them  at  board 
or  schedule  rates  and  accepted  by  the  com- 
pany. There  is  practically  no  dispute  in  the 
evidence  as  to  the  amount  of  insurance  pro- 
cured by  defendants  in  error,  or  as  to  the 
nmount  of  commissions  which  they  have 
lieen  paid  for  their  services.  The  insurance 
company  insists,  .ind  it  introduced  evidence 
on  the  trial  tending  to  establish,  that  shortly 
after  the  aforesaid  written  contract  of  agen- 
cy was  made,  and  not  more  than  two  applica- 
tions had  been  secured  thereunder.  It, 
through  its  special  agent  G.  K.  Huntington, 
entered  into  a  verbal  agreement  with  Milton 
Campbell,  one  of  the  defendants  in  error,  for 
and  on  behalf  of  the  said  firm  of  Malone  & 
Campbell,  by  the  terms  of  which  said  Hunt- 
ington was  to  assist  them  in  procuring  ap- 
plications of  insurance  fbr  the  Farmers'  & 
Merchants'  Insurance  Company;  that  the  ex- 
penses of  obtaining  the  risks  were  to  be 
borne  equally  by  the  company  and  the  de- 
fendants in  error,  and  the  commissions  and 
fees  to  be  divided  in  the  same  manner,  and 
that  In  pursuance  of  said  verbal  contract  said 
Huntington,  for  the  space  of  11  days,  went 
with  and  assisted  Malone  &  Campbell  in  the 


work  of  solidttng  insurance,  during  which 
time  they  Jointly  procured  the  major  part  of 
the  applications  upon  which  commissions  are 
claimed  in  tills  case.  That  Huntington  as- 
sisted the  defendants  in  error  in  their  work 
is .  conceded  by  them,  and,  further,  if  there 
existed  an  oral  contract  by  which  the  com- 
missions were  to  be  divided,  as  claimed  by 
the  Insurance  company,  tlie  Judgment  must 
be  reversed.  Whether  such  a  contract  was 
ever  made  was  a  question  of  fact  for  the  Jury 
to  determine.  The  plaintiffs  bdow  deny  that 
they  entered  into  any  such  agreement,  and 
testimony  was  received  upon  the  trial  which 
tends  to  support  their  contenti<m.  In  fact, 
the  evidence  upon  that  issue  was  of  so  con- 
flicting a  nature  that  the  Jury  would  have 
been  warranted  Ln  finding  either  way,  and, 
such  being  the  case,  it  cannot  l>e  said  that 
the  verdict  is  without  evidence  to  support  it. 

Another  assignment  is  ttiat  the  court  erred 
In  excluding  from  the  Jury  the  evidence  of 
the  witness  Huntington  relating  to  the  usage 
or  custom  existing  between  insurance  com- 
panies and  local  agents  as  to  the  division  of 
commissions  when  a  special  agent  assists  in 
obtaining  applications.  The  plaintiff  in  er- 
ror offered  to  prove  such  usage  by  Hunting- 
ton on  his  direct  examination,  but  the  court 
rejected  It  Whether  it  was  competent  to 
admit  such  proof  it  Is  unnecessary  to  decide, 
for,  if  there  was  any  error  in  the  ruling,  it 
was  cured  by  the  witness  Huntington's  testi- 
fying, on  cros»exaraInatIon,  that  such  a  usage 
existed. 

Error  is  alleged  in  that  the  court  erred  in 
refusing  to  submit  to  the  Jury  the  first  re- 
quest of  the  plaintiff  in  error,  which  reads 
as  follows:  "Where  two  parties  undertake 
to  transact  business  together,  and  there  is 
no  agreement  as  to  how  the  prc^ts  and  losses 
are  to  b6  divided,  the  law  presumes  that  the 
parties  intended  to  divide  them  equally." 
This  Instruction  was  not  applicable  to  the 
issues  made  by  the  pleadings,  since  the  in- 
surance company  In  its  answer  relied  upon 
an  express  oral  contract  for  a  division  of  the 
commissions.  The  rule  stated  in  the  request 
to  charge  could  only  apply  In  the  absence  of 
an  express  contract  between  the  parties. 

Objection  Is  made  to  the  refusal  of  the 
court  below  to  give  the  tbhrd  instruction  re- 
quested by  the  plaintiff  In  error,  which  Is  in 
the  following  langiinge:  "BJach  member  of  a 
firm  Is  an  agent  of  that  firm  in  the  transac- 
tion of  the  firm's  business,  and  any  agree- 
ment made  by  a  member  of  that  firm  wll) 
bind  the  firm  in  reference  to  the  firm  busi- 
ness." It  is  a  familiar  rule  of  law  that  one 
partner  can  bind  the  firm  by  any  contract 
which  he  may  make  on  behalf  of  the  firm, 
during  the  life  of  the  partnership  and  with- 
in the  scope  of  the  fir oi  business.  This  prin- 
ciple was  enunciated  in  the  instruction  re- 
fused. The  request  was  applicable  to  the 
case  made  by  the  pleadings  and  proof.  Tlie 
Insiu^nce  company  contended  that  a  verbal 
contract  for  the  division  of  commissi^ 
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made  by  It  with  Hr.  Campbell,  one  of  the 
defeitdanta  In  error,  for  and  on  bebaU  of  his 
flriu.  The  Jury  should  have  been  Informed 
to  what  extent  the  firm  of  Malone  &  Camp- 
bell was  bound  by  the  agreement  entered  into 
in  its  behalf  by  one  of  the  partners.  The 
principle  stated  in  the  request  was  not  cot- 
ei-ed  by  any  of  the  instructioiui  given.  For 
the  error  indicated,  the  Judgment  Is  reversed, 
and  the  caurie  remanded.  Reversed  and  re- 
manded. 


KOUNTZB  V.  ERCK. 
(Supreme  Court  of  Nebraska.    June  18.  1895.) 

HOKTOAOC  FOHECLOSUBI  —  DbFIOUNCT  JuDOMEST 
— KEQCIBITES   OV  BaPEBSBDBAS    BOND— EX- 

ECDTios— Whb5  Issuable. 

1.  Where  upon  the  confirmation  of  sale  of 
real  estate  made  under  a  decree  foreclosing  a 
mortgage  the  court  renders  a  judgment  for  the 
amount  of  the  deficiency,  and  awards  execution 
therefor,  the  penalty  of  a  supersedeas  bond  on 
appeal  from  the  order  of  ronfirmation  is  not 
required  to  be  double  the  amount  of  the  de- 
ficiency judgment,  but  must  be  in  such  sum  as 
the  court  or  judge  shall  fix,  and  conditioned  as 
prescribed  by  the  third  subdivision  of  section 
677  of  the  Code  of  Civil  Procedure. 

2.  Where  a  proper  supersedeas  bond  for  an 
appeal  from  an  order  of  confirmation  is  duly 
filed  and  approved,  execution  cannot  be  issued 
upon  the  deficiency  judgment  until  the  liond  is 
set  aside  or  modibed,  or  the  appeHant  fails  to 

STfect  his  appeal,  or  the  appeal  is  determined, 
ank  V.  Green,  8  Neb.  297;  Id.,  4  N.  W.  942, 
10  Neb.  130,— followed. 
(Syllabus  by  the  Court.) 

Appeal  from  district  coiu-t,  Douglas  county; 
Ambrose,  Judge. 

Action  by  Herman  Kountze  against  John 
H.  Ei-ck  to  foreclose  a  mortgage.  Plaintiff 
had  Judgment,  and,  from  an  order  denying  a 
motion  to  vacate  an  order  fixing  the  amount 
of  a  supersedeas  bond  filed  by  defendant,  ap- 
peals.    Modified. 

Geo.  O.  Calder,  for  appellant  Win.  S. 
Strawn,  for  appellee. 

NOBVAL,  C.  3.  An  action  was  instituted 
Ui  the  court  below  by  Herman  Kountze  against 
John  H.  Erck  to  foreclose  a  mortgage  <m  cer- 
tain real  estate  In  the  city  of  Omaha,  exe- 
cuted by  the  defendant  to  the  plaintiff  to  se- 
cure the  payment  of  a  promissory  note  call- 
ing for  $7,775.62,  with  7  per  cent  interest 
thereon  from  date  thereof  until  paid.  Subse- 
quently, and  on  the  30th  day  of  December,  1893, 
the  court  found  that  there  was  dnetheplaintifl: 
upon  his  note  and  mortgage  the  sum  of  $8,> 
580.7.5,  and  that  he  was  entitled  to  a  tore- 
closure  of  the  mortgage  as  prayed.  Judg- 
ment and  decree  were  entered  in  accordance 
with  these  findings,  and  a  special  master  com- 
missioner was  appointed  to  make  the  sale. 
The  defendant  filed  with  the  clerk  a  request 
for  stay  of  the  order  of  sale,  and  after  the 
expiration  of  the  stay  an  order  of  sale  was  la- 
sued,  and  the  property  sold  therennder.  The 
defendant  presented  objections  to  the  con- 
firmation  of  the  sale,  which  the  court  ovtf- 


ruled,  the  sale  was  confirmed,  and  deficiency 
judgment  was  rendered  in  favor  of  the  plain- 
tiff and  against  the  defendant  in  the  sum  of 
$5,057.52,  to  all  of  which  the  defendant  ex- 
cepted. Time  was  given  him  In  which  to  re- 
duce his  exceptions  to  writing,  and  on  his  ap- 
plication the  oourt  fixed  the  amount  of  super- 
sedeas bond  in  the  sum  of  $100  to  be  giv-en 
to  stay  the  execution  of  the  order  of  confirma- 
tion. On  the  next  day  the  defendant  with 
one  surety,  entered  into  a  supersedeas  bond  to 
the  plaintiff  in  the  above  sum  of  $100,  oon- 
dltloned  "that  If  the  said  John  H.  Erck  sball 
prosecute  such  appeal  without  delay,  and  will 
not  during  the  i>endency  of  the  ajipeal  com- 
mit or  suffer  to  be  committed  any  waste  up- 
on the  real  estate  In  controversy,  then  the 
obligation  shall  be  null  and  void,  otherwise 
to  remain  in  full  force  and  effect"  Thla 
bond  was  presented  to,  filed  with,  and  ap- 
proved by,  the  clerk  of  the  district  court  as 
by  law  provided.  Subsequently  the  plaintiff 
submitted  a  motion  to  vacate  said  order  fix- 
ing the  amount  of  the  supersedeas  bond,  and 
to  require  the  defendant  to  give  bond  with 
approved  surety  in  the  sum  of  double  the 
amount  of  deficiency  Judgment  entered, 
which  motion  the  court  overruled,  and  the 
plaintiir  excepted  thereto.  The  plaintiff  has 
procured  and  filed  in  this  court  a  transcript 
of  the  proceedings,  together  with  the  defend- 
ant's original  bill  of  exceptions,  ami  bad  tbe 
case  docketed  as  an  appeaL 

There  is  submitted  for  our  determiaatioa 
the  following  motion  presented  by  the  {dain- 
tiff,  to  wit:  "(1)  To  vacate  tbe  bond  herein 
given  to  supersede  the  confixmatioa  of  sale 
and  deficiency  Judgment  herein  rendered,  for 
the  reason  that  tbe  amoimt  of  said  bond  is 
wholly  inadequate  to  meet  the  case  and  whol- 
ly insufllcient  to  protect  the  interest  thereby 
superseded.  (2)  Subject  to  the  foregoing,  to 
require  from  the  appellant  an  approved  bond 
in  double  the  amount  of  the  deficiency  judg- 
ment herein  rendered,  and  one  conditioned  to 
pay  interest  on  tbe  amount  found  due  appel- 
lee,— all  as  a  condition  of  superseding  tbe  or- 
der of  confirmation  of  sale  and  tbe  Judgment 
rendered  thereon.  (Si)  Subject  to  both  the 
preceding  provisions,  to  order  that  the  bond 
given  shall  not  operate  as  a  supersedeas  of  the 
deficiency  judgment  herein,  even  if  held  saffi- 
cient  to  supersede  uie  order  of  confirmation 
of  the  sale.  (4)  That  If  socta  bond  is  held  of 
any  value  in  this  case  as  to  the  amomit  an- 
other bond  be  required  to  be  given,  condi- 
ttoned  to  pay  interest  upon  the  amount  of  the 
sale  till  the  final  decision  of  this  caae.  (5) 
To  strike  from  the  record  and  files  in  this 
case  the  pretended  bill  of  exertions,  for  the 
reasons— First  That  the  same  was  not,  with- 
in ten  days  after  being  returned  by  plaintiff 
with  bis  proposed  amendments  thereto,  pre- 
sented or  offered  to  be  presented  by  tbe  party 
seeking  the  settlement  of  aaM  proposed  bill, 
to  the  Judge  who  heard  tbe  cause,  upon  five 
days'  notice  or  otherwise.  Second.  That  said 
pretended  bill  of  exertions  was  not  made  np 
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»r  offered  to  be  made  np  of  the  evidence  ased 
00  tbe  motion  to  set  aside  the  nppraiscment 
made  in  this  case  or  objections  to  tbe  con- 
firmation ot  said  Bale,  and  tbere  is  no  law  a^ 
lowing  tbe  making  a  bill  of  exceptions  of  al- 
leged copies  of  evidence." 

Tbe  questions  presented  for  consideration 
by  the  first  fonr  subdivlBloES  of  the  above  mo- 
tltm  Involve  the  construction  of  section  677 
of  the  Code  of  Civil  Procedure,  which  pro- 
Tides  for  tbe  giving  of  supersedeas  bonds  In 
appeals  in  actions  in  equity.  This  section 
declares  that,  "No  appeal  in  any  case  in  eq- 
uity, now  pending  and  undetermined,  or 
which  shall  hereafter  be  brought,  shall  oper- 
ate as  a  supersedeas,  unless  the  appellant  or 
appellants  shall,  within  twenty  days  next  aft- 
er the  rendition  of  such  judgment  or  decree, 
or  the  making  of  such  final  order,  execute  to 
the  adverse  party  a  bond  with  one  or  more 
sureties  as  follows:  First— when  the  Judg- 
ment, decree  or  final  order  appealed  from  di- 
rects the  payment  of  money,  the  bond  shall 
be  In  double  the  amount  of  the  judgment,  de- 
cree, or  final  order,  conditioned  that  the  appel- 
lant or  appellants  will  prosecute  such  appeal 
without  delay,  and  pay  all  condemhatlon 
money  and  costs  which  may  be  fovrhd  against 
him  or  them  on  the  final  determlnatton  of  tbe 
cause  In  the  supreme  court.  Second— when 
tbe  judgment,  decree,  or  final  order  directs 
tbe  execution  of  a  conveyance  or  other  Instru- 
ment ttie  bond  shall  be  In  such  sum  as  shall 
be  prescribed  by  tbe  district  court,  or  judge 
thereof  In  vacation,  conditioned  that  the  ap- 
pellant, or  appellants,  will  prosecute  such  ap- 
peal without  delay,  and  will  abide  and  per- 
form the  judgment  or  decree  rendered,  or 
final  order  wbicb  shall  be  made  by  the  su- 
preme court  In  the  cause.  Third— when  the 
judgment,  decree,  tor  order  directs  tbe  sale  or 
dp' i very  of  possession  of  real  estate,  the  bond 
sliall  be  in  such  sum  as  tbe  court  or  judge 
thereof  in  vacation,  shall  prescribe,  condi- 
tioned that  the  appellant  or  appellants  will 
prosecute  such  appeal  without  delay,  and  will 
not  during  the  pendency  of  such  appeal  com- 
mit, or  suffer  to  be  committed,  any  waste  up- 
on such  real  estate.  Fourth— when  tbe  Judg- 
ment, decree,  or  final  order  dissolves  or  modi- 
fies any  order  of  injtmction  wbicb  has  been, 
or  hereafter  may  be  granted,  the  supersedeas 
bond  shall  be  In  such  reasonable  sum  as  tbe 
court,  or  judge  thereof  In  vacation,  shall  pre- 
scribe, conditioned  that  the  appellant  or  ap- 
pellants will  prosecute  such  appeal  without 
delay,  and  will  pay  all  costs  which  may  be 
found  against  bim  or  them  on  the  final  deter- 
minatlon  of  the  cause  In  the  supreme  court; 
and  such  supersedeas  bond  shall  stay  the  do- 
ing of  the  act  or  acts  sought  to  be  restrained 
by  tbe  suit,  and  continue  sucb  Injunctlbn  In 
force  until  the  case  Is  heard  and  finally  de- 
termined in  the  supreme  court  The  under- 
taking given  upon  the  allowance  of  the  In- 
junction shall  be  and  remain  In  effect  until 
It  Is  finally  decided  whether  or  not  tbe  in- 
junction ought  to  have  been  granted."    The 


contention  of  plaintiff  Is  tbat  tbe  first  subdi- 
vision of  the  foregoing  section  governs  In 
cases  like  tbe  one  before  us.  and  that  the 
penalty  in  the  bond  must  be  double  tbe 
amount  of  tbe  deficiency  judgment  rendered, 
and  the  bond  should  be  conditioned  as  by 
said  subdivision  provided.  It  requires  no  ar- 
gument to  show  that  where  a  party  appeals 
from  a  judgment  or  decree  for  the  payment 
of  money,  In  order  to  supersede  the  same  he 
must  execute  a  bond  to  the  adverse  party 
with  one  or  more  sureties  in  double  the 
amount  of  the  judgment  or  decree,  condi- 
tioned that  he  "will  prosecute  such  appeal 
without  delay,  and  pay  all  condemnation  mon- 
ey and  costs  which  may  be  found  against 
bim,  on  the  final  determination  of  the  cause 
In  the  supreme  court."  Such  Is  the  plain  and 
obvious  import  of  tbe  statute.  It  Is  equally 
clear  that  the  third  subdivision  of  the  section 
controls  tbe  amount  of  the  penalty  and  the 
condition  of  a  supersedeas  bond  In  an  appeal 
from  a  decree  of  foreclosure  of  mortgaged 
premises,  and  from  a  mere  order  confirming 
the  sale  of  real  property,  and  In  either  of 
which  cases  the  bond  must  be  conditioned 
like  the  one  before  us,  and  tbe  amount  of 
tte  penalty  Is  to  be  fixed  in  the  discretion  of 
the  court  or  Judge.  Tbe  defendant  has  not 
appealed,  nor  attempted  to  do  so,  from  the 
amount  of  tbe  deficiency  Judgment,  but  mere- 
ly from  the  order  confirming  tbe  sale  of  the 
mortgaged  premises,  which  order  does  not  di- 
rect tlie  payment  of  any  sum  of  money  what- 
ever. It  is  true  a  deficiency  judgment  was 
rendered  in  the  case  at  the  same  time,  but 
the  defendant  had  a  perfect  right  to  have  ei- 
ther or  both  reviewed,  at  his  election.  Hav- 
ing appealed  alone  from  the  order  of  confir- 
mation, we  are  entirely  satlafled  that  the  de 
fendant  was  not  required  to  give  a  super- 
sedeas bond  in  double  the  amount  of  tbe 
judgment  rendered  for  the  deficiency  remain- 
ing after  the  sale  of  the  property,  and  further 
tbat  the  bond  given  is  conditioned  as  pre- 
scribed by  statute.  We  entertain  no  doubt 
tbat  this  court  has  the  power  to  require  the 
penalty  of  the  bond  to  be  Increased,  and 
would  raise  the  amount  were  we  satisfied 
that  the  sum  fixed  by  the  trial  court  was 
wholly  Insufficient  to  cover  the  damages 
which  the  plalntlfT  would  likely  sustain  if  the 
order  appealed  from  should  be  affirmed.  The 
record  shows  that  tbe  premises  In  contrnversy 
are  vacant  and  unimproved,  and  certainly  the 
defendant  could  neither  "commit  orsuffer  to  be 
committed"  any  great  amount  of  waste  upon 
the  property.  This  Is  conceded  by  appellee. 
The  amount  of  the  bond  is  small,  but  we  can- 
not, in  the  absence  of  any  showing,  say  that  It 
is  Inadequate,  or  that  there  was  an  abuse  of  dis- 
cretion by  the  trial  court  In  fixing  the  penalty. 
It  is  claimed  that  the  bond  In  question  does 
not  operate  to  stay  the  issuance  of  an  execu- 
tion upon  the  deficiency  judgment.  The  court 
as  now  constituted  is  strongly  of  the  belief 
that  the  doctrine  contended  for  Is  sound,  and 
if  the  question  were  ap  (men  one  in  this  state 
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!t  woidd,  doubtless,  bo  hold;  but  the  point 
has  been  set  at  rest,  and  that,  too,  adversely 
to  the  contention  of  this  plaintiff,  by  a  deci- 
sion of  this  court  pronounced  in  1879,  in  Banlc 
V.  Ureeu,  reported  in  8  Neb.  297,  but  which 
couuFCl  insists  should  be  overruled.  That  was 
an  action  to  foreclose  a  real-estate  mortgage, 
In  which  a  decree  for  the  sum  of  f  10,509.24 
and  costs  and  attorney's  fees  was  rendered 
in  favor  of  the  plaintiff.  A  sale  was  had  un- 
der the  decree,  which  was  confirmed  by  the 
court,  and  a  judgment  for  the  deficiency  was 
rendered  on  December  6,  1877,  against  the 
defendants  for  the  sura  of  $9,944.73.  A  sn- 
pei-sedeas  bond  was  fixed  by  the  court  at 
4>2.000,  and  the  ne.xt  day  such  a  bond  waa 
executed  by  Green,  with  sureties,  and  the 
same  was  approved  by  the  clerk  of  the  dis- 
trict court.  Subsequently,  in  March,  1878, 
execution  for  the  amount  of  the  deficiency 
Judgment  was  issued  and  levied  upon  certain 
real  estate  belonging  to  Green,  which  writ 
was  returned  without  a  sale  having  been 
made,  and  orders  of  sale  were  thereafter  is- 
sued, under  one  of  which  the  property  waa 
sold  and  the  sale  confirmed.  The  coziflrma- 
tion  was  resisted  on  the  ground  that  at  the 
time  the  writ  waa  issued  a  good  and  suffi- 
cient supersedeas  bond  was  on  file.  Green 
appealed  from  the  order  of  confirmation.  It 
was  contended  by  the  appeHee  in  that  case, 
as  in  this,  that  the  supersedeas  bond  did  not 
stay  the  issuance  of  an  execution  upon  the 
deficiency  Judgment,  because  the  bond  is  not 
such  as  is  required  by  statute.  The  court, 
after  quoting  section  3  of  the  act  "to  provide 
for  api>eals  in  actions  in  equity"  (section  077 
of  the  Code  of  Civil  Procedure),  say:  "The 
statute  requires  the  appellant,  in  order  to 
stay  the  operation  of  the  Judgment,  to  file  a 
proper  bond,  approved  by  the  cleric,  within 
twenty  days  from  the  time  of  the  rendition 
of  the  Judgment,  order,  or  decree.  Upon  the 
bond  being  filed  and  approved,  the  power  of 
the  court  below  to  proceed  in  tlie  case  is 
suspended  until  the  bond  is  set  aside,  modi- 
fied, or  the  appellant  fails  to  perfect  bis  ap- 
peal within  the  time  required  by  the  statute. 
*  *  *  The  amount  of  the  bond  was  evident- 
ly fixed  by  the  court  under  the  provisions  of 
section  three,  as  the  effect  of  the  confirma- 
tion of  the  sale  would  be  to  divest  the  de- 
fendant of  the  possession  of  the  real  estate 
in  question.  This  being  ttie  (.'.ise,  the  appeal 
in  that  case  was  taken  from  the  order  con- 
firming the  sale.  The  amount  of  deficiency 
is  contingent  altogether  upon  the  amount  re- 
alized from  the  sale  of  the  real  estate.  If, 
therefore,  the  order  confirming  the  sale  should 
be  reversed,  no  order  of  execution  for  the  de- 
ficiency could  be  made  until  a  resale  of  the 
premises,  as  the  amount  could  not  be  ascer- 
tained. This  evidently  was  the  view  taken 
by  the  court  below,  and  we  think  it  correct 
If  any  particular  objection  existed  against 
the  bond,  it  should  have  been  made  in  the 
first  instance  In  the  court  below,  but  the  bond 
apparently  Is  sufficient  in  form  and  amount, 
and  it  cannot  be  treated  as  void.    *    *    *   It 


follows  that  Green  having  given  the  neces- 
sary bond  for  an  appeal,  the  power  of  tlie 
district  court  to  issue  execution  on  the  Judg- 
ment was  for  the  time  suspended,  and  the 
clerk  had  no  authority  to  issue  the  execu- 
tion and  order  of  sale.  The  court  tbert'fore 
erred  in  confirming  the  sale."  The  foregoing 
decision  was  adhered  to  in  Bank  v.  Gr«>eu, 
10  Neb.  13«),  4  N.  W.  942,  and  not  baring 
beon  questioned  until  now,  these  adjudications 
have  become  a  rule  of  property,  which  we 
feel  bound  to  follow  until  changed  by  legis- 
lative enactment  True,  the  section  construed 
in  8  Neb.  297,  and  10  Neb.  130,  4  N.  W.  SM2, 
has  been  since  amended,  but  the  only  change 
has  been  the  addition  of  the  fourth  subdivi- 
sion of  section  677  of  the  Code  as  now  exist- 
ing, which  does  not  in  any  manner  affect  the 
question  under  review. 

The  remainder  of  the  plalntiflTs  motion 
relating  to  the  bill  of  exceptions  will  be  sus- 
tained, but  not  upon  the  grounds  assigned  In 
the  motion.  The  plaintiff  procured  the  tians- 
cript  to  be  made  and  had  the  cause  docketetl 
in  this  court  and  he  has  an  undoubted  right 
to  withdraw  from  the  files  the  whole  or  any 
part  of  his  own  transcript  It  was  proper, 
as  well  as  necessary,  to  file  here  a  record  up- 
on which  to  move  this  court  upon  the  subject 
of  the  bond;  and  the  issued  transcript  ni>on 
appeal,  such  as  appellee  has  filed  berdn. 
naturally  constitutes  the  best  of  records  in 
sucii  cases.  But  he  will  not  be  permitted 
to  file  the  defendant's  bill  of  exceptions  in 
this  court  for  the  purpose  of  moving  to 
have  the  same  quashed.  The  defendant 
may  never  claim  any  rights  under  the  bill 
of  exceptions.  When  he  does,  it  will  be 
time  enough  for  the  plaintiff  to  attack  the 
validity  of  the  bill.    Judgment  acconliugly. 


BALL  T.  WICKS. 

(Supreme  Court  of  Nebraska.    June  18,  1896.t 
CoHPOKATioNB— Liability  op  STocKHoi.nBB  —  Ac- 
tion TO  Enfokck— Whss  Haiktaisablb. 
An  action  to  enforce  the  statutory  liability 
of  a  Btockholiier  nriaing  from  a  eorpotation's  fail- 
ure to  publish  an  annual  notice  of  its  indebted- 
npsR.  as  required  by  law,  cannot  be  maintained 
uutil  after  a  judsmpnt  has  been  rendered  agaiast 
8i<.('li  corporntiou.  by  wbich  has  been  judicially 
ascortniuod  the  amount  owing  by  it.    FoilowioK 
<;iol.i.  I'ub.  Co.  V.  State  Bank,  SO  N.  W.  633,  41 
Neb.  175. 
(Syllabus  by  the  Conrt) 

Error  to  district  court  Harlan  county;  Beall. 
Judge. 

Suit  by  Mary  J.  Wicks  against  William  «. 
B.11I.  There  was  a  Judgment  for  plaintiff,  and 
defendant  brings  error.    Reversed. 

C.  C.  Flansburg,  for  plaintiff  In  err^r. 
James  McNeny,  for  defendant  hi  error. 

RYAN',  C.  In  the  petition  of  the  defendant 
in  error  It  was  alleged  that  said  defendant  in 
error  liad  intrusted  to  the  Nebraska  &  Kunima 
Farm  Loan  Company,  a  corporation,  a  promi.«- 
sory  note  for  the  sum  of  $700  and  interest  f.>r 
collection;  that  said  collection  had  been  made. 
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but  that  the  aald  corporation  at  the  time  it  re- 
ceived and  collected  said  note  was  inBoIvent, 
and  had  foiled  to  pay  the  amount  collected; 
that  the  defendant  -was  a  stockholder  In  said 
corporation,  which  for  more  than  a  year  before 
It  became  liable  for  the  aforesaid  coUection  bad 
failed  to  publish  the  notice  of  its  indebtedness 
required  by  law,— wherefore  it  was  claimed 
that  the  plaintiff  was  individually  liable  for 
the  payment  of  the  amount  of  the  aforesaid 
collection.  Upon  a  trial,  without  a  Jury,  the 
district  court  of  Harlan  county,  wherein  this 
cause  was  pending;,  held  the  plaintiff  In  error 
responsible  for  the  default  of  the  said  corpora- 
tion, and  rendered  Judgment  accordingly. 

The  Nebraska  &  Kansas  Farm  Loan  Com- 
pany was  a  Nebraska  corporation  and  became 
Indebted  to  the  defendant  in  error  in  April, 
1881.  The  Judgment  against  the  plaintiff  in 
error  was  rendered  on  May  25,  1803,  although 
against  the  delinquent  corporation  no  Judg- 
ment was  alleged  or  shown  to  have  been 
rendered.  The  case  therefore  falls  within  the 
rule  laid  down  in  Globe  Pub.  Co.  v.  State 
Bank,  41  Neb.  175,  58  N.  "W.  683.  The  Judg- 
ment of  the  district  court  is  reversed.  Be- 
versed. 


NEBRASKA  CITY  v.  NORTHCUTT. 

(Supreme  Court  of  Nebraska.    June  18,  1885.) 

HuNiciPiL  Corporations  —  Acrtox  for  Chanqb 

OF  Stkeet  Grade— Titlb  to  Support— Damaobs 

TO  Laxd  of  Wifb— Actiox  bt  Hcsband. 

1.  In  order  to  rcoovor  damages  against  a 
city  on  account  of  the  cbniiee  of  grnde  of  streets, 
the  plaintiff  mast  have  either  a  legal  or  equitable 
estate  in  the  property  injured. 

2.  A  husband  who  has  erected  improvements 
on  the  land  of  his  wife,  and  is  in  possession 
thereof,  is  not  entitled  to  recover  iu  his  own 
name  for  damages  sustained  by  said  property  by 
a  change  of  grade. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Otoe  county;  Chap- 
man, Judge. 

Action  by  Jamee  B.  Northcutt  against  the 
city  of  Nebraska  for  damages  caused  by  a 
change  of  street  grade.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Reversed. 

M.  L.  Hayward  and  C.  W.  Seymour,  for 
plaintiff  in  error.  J.  C.  Watson  and  E.  F. 
WaiTen,  for  defendant  in  error. 

IRVINE,  C.  This  was  an  action  by  North- 
cutt against  Nebraska  City  to  recover  dam- 
ages caused  by  a  change  of  grade.  There 
was  a  verdict  and  Judgment  for  tlie  plain- 
tiff, which  the  city  seeks  to  reverse.  The 
property  on  which  it  was  claimed  the  dam- 
ages accrued  w^as  lots  1  and  2  in  block  72 
and  lot  12  In  Nebraska  City.  The  answer 
of  tlie  city  denies  that  the  plaintiff  was  the 
owner  of  the  lots.  The  only  evidence  in 
support  of  his  allegation  of  ownership  was 
the  parol  testimony  of  plaintiff  himself  that 
he  owned  the  lots  and  they  stood  in  bis 
name.  As  against  this,  the  city  introduced 
in  evidence  the  record  of  a  deed  showing  a 
conveyance  of  lot  1  to  Katie  Northcutt,  the 


wife  of  the  plaintiff.  The  court  instructed 
the  Jury  as  follows:  "There  being  a  general 
allegation  in  plaintiff's  petition  that  be  is 
the  owner  of  the  premises  described  in  his 
petition,  and  that  he  (plaintiff)  built  and 
ei-ected  the  buildings  situated  thereon,  and 
that  he  (plaintiff)  made  the  improvements 
upon  said  lots,  which  he  alleges  have  been 
damaged  by  reason  of  said  grade,  and  that 
be  has  used,  occupied,  and  controlled  said 
premises  for  years  prior  to  said  grade  claim- 
ing to  own  the  same,  you  are  instructed  that 
he  can  recover  for  damages  caused  to  said 
improvements,  If  you  find  any  damage  has 
been  sustained  thereby,  even  if  the  legal 
title  to  one  of  said  lots  does  appear  by  the 
evidence  to  be  In  the  wife  of  the  plaintiff." 
The  evidence  was  all  directed  to  the  entire 
damage  sustained  by  the  lots,  although  there 
was  some  evidence  in  relation  to  the  cost  of 
adapting  the  Improvements  to  the  new  grade. 
The  instruction,  as  given,  was  erroneous. 
If  this  Judgment  should  stand,  and  the  city 
pay  it,  it  would  be  no  bar  to  an  action  by 
Mrs.  Northcutt  to  recover  damages  sus- 
tained by  lot  1.  The  fact  that  plaintiff  made 
the  Improvements  on  the  lot  did  not  entitle 
him  to  recover,  unless  he  owned  the  im- 
provements, or  had  some  estate  In  them  or  In 
the  lot  Presumably,  the  improvements, 
when  made,  became  a  part  of  the  realty,  and 
the  property  of  Its  owner,  and  no  right  of 
action  accrued  to  the  plaintiff  because  he 
made  them,  unless  he  retained  ownership,  or 
had  some  estate  in  the  land.  And  in  the 
latter  case  he  could  only  recover  for  the  in- 
juries sustained  by  his  particular  estate.  In 
so  holding,  we  must  not  be  understood  as  de- 
ciding that  one  must  be  the  owner  of  land 
In  fee  simple,  in  order  to  recover  damages 
for  a  change  of  grade.  We  simply  bold  that 
one  must  have  some  legal  or  equitable  es- 
tate, and  that  his  damages  are  confined  to 
the  injuries  done  that  estate. 

Several  other  questions  are  argued,  but 
they  have,  for  the  mopt  part,  already  been 
determined  In  other  cases.  Some  have  been 
decided  since  the  trial  of  this  case  in  the 
district  court  We  would,  however.  In  fur- 
ther proceedings,  direct  attention  of  coun- 
sel particularly  to  the  cases  of  Harmon  v. 
Omalia,  17  Neb,  548,  23  N.  W.  503,  and  City 
of  Lincoln  t.  Grant,  38  Neb.  368,  66  N.  W. 
885. 

Iteversed  and  remanded. 


HAMILTON  V.  GOFP. 
(Supreme  Court  of  Nebraska.    June  18.  1?95.) 

CoKTltACTS — ACTIOSS  FOR   BREACH —WhES  PrOP- 
ERLT  BrOUOHT — AfPSAI. — RECORD. 

1.  H.  agieed  to  famish  to  G.  a  designated 
herd  of  cattle  on  the  1st  day  of  May,  to  be  cared 
for  and  herded  by  the  latter  during  the  ensuing 
Bpason.  at  a  stipulated  rate  per  head.  On  May 
13th,  H.  having  refused  to  furnish  said  cattle, 
or  any  of  them,  an  oction  for  damages  was 
broiiKlit  by  G.  on  his  said  contract.   Mdd,  that 


the  action  was  not  premature. 
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2.  BM,  that  the  question  of  the  measure  of 
damage  is  not  presented  by  the  record. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Pierce  county;  Pow^ 
ers,  Judge. 

Action  by  George  Goff  against  Charles  W. 
Hamilton.  There  was  a  Judgment  for  plaii>- 
titf,  and  defendant  brings  error.    Afflnued. 

John  R.  Uays  and  Benjamin  T.,lud8ey,  for 
plaintiff  in  error.  Doui;la8  .Cones,  for  de- 
fcn<lant  In  error. 

POST,  J.  This  action  originated  In  the 
county  court  of  Pierce  county,  from  whence 
It  was  removed  by  appeal  to  the  district  court 
of  said  county,  tt'here  a  trial  was  had  result- 
ing in  a  verdict  and  Judgment  for  Gofll,  the 
plaintiff  therein.  The  essential  allegations 
of  the  petition  are  as  follows:  On  the  2Sth 
day  of  April,  1891,  the  defendant  below 
(llarallton)  verbally  agreed  to  furnish  to  the 
plnintlS  a  designated  herd  of  cattle,  esti- 
mated at  138  bead,  to  l)e  herded  and  cared 
for  by  the  latter  during  the  season  of  that 
year,  or  such  part  thereof  as  the  defendant 
might  elect,  at  the  agreed  rate  of  75  cents 
per  bead  for  the  season,  or  40  cents  per  head 
for  all  remaining  in  the  herd  not  later  than 
July  Ist;  that,  relying  upon  tbe  said  prom- 
ise, the  plaintiff  was  at  great  expense  in  pre- 
paring to  properly  herd  and  care  for  said 
cattle,  but  tlie  defendant  has  wholly  failed 
to  perform  the  obligations  imposed  upon  him 
by  said  contract,  and  that  he,  on  or  about 
May  1,  1891,  refused  to  deliver  the  cattle 
above  mentioned,  or  any  others,  to  plaintiff's 
damage,  etc.  The  answer  is:  (1)  A  general 
denial;  (2)  an  allegation  that,  if  any  con- 
tract was  In  fact  made  as  alleged,  no  right 
of  action  had  accrued  thereon  when  this  ac- 
tion was  commenced.  An  analysis  of  the 
evidence  Is  unnecessary  In  this  connection, 
since  we  observe  no  substantial  conflict  with 
respect  to  the  agreement  alleged,  or  the  facts 
which  in  law  constitute  a  breach  thereof. 
Tbe  only  Inquiry  Is,  therefore,  whether  tbe 
action  is  premature,  as  alleged  by  the  plain- 
tiff in  error.  The  date  of  the  commencement 
of  the  action  in  the  county  court  is  not  dis- 
closed by  the  record,  the  evidence  upon  that 
point  being  confined  to  the  petition  In  the 
district  court  which  was  filed  July  9,  1891. 
But,  aRRumIng  the  date  named' by  counsel 
for  plaintiff  In  error— May  13th— to  be  cor- 
rect, it  does  not  follow  that  the  action  was 
prematurely  brought.  The  defendant,  by  his 
agreement,  was  required  to  deliver  the  cat- 
tle on  May  1st,  and  a  refusal  on  that  day 
amounted  to  a  breach  of  the  contract,  for 
which  the  plaintiff  was  entitled  to  recover 
damages.  But  the  argument  In  this  court  is 
directed  to  the  measure  of  the  damage,  rath- 
er than  the  cause  of  action,— a  question  not 
presented  by  this  record.  True,  one  of  the 
asHignments  of  tbe  petition  In  error  is  the 
giving  of  paragraphs  6  and  7  of  the  instruc- 
tions on  the  motion  of  the  court,  but  a  ref- 
«:i-eiiv«  to  the  motion  for  a  new  trial  ialU  to 


disclose  any  objection  therein  to  said  In- 
strucUous.  It  has  long  been  the  rule  of  this 
court  that  exceptions  to  tbe  giving  or  re- 
fusing of  instructions  will  not  be  noticed, 
unless  such  rulings  are  specifically  assigned 
in  the  motion  for  a  new  trial.  Cleveland  Pa- 
per Co.  V.  Banks,  15  Neb.  20,  16  N.  W.  833; 
RaUroad  Co.  v.  Ingalls,  16  Neb.  129,  16  N. 
W.  762;  Railroad  Co.  v.  Walker,  17  Neb. 
432,  23  N.  W.  348.  There  being  no  error  of 
record,  the  Judgment  must  be  afflimed.  Af- 
firmed. 


CHADRON  lOAN  &  BUILDING  ASS'N  v. 

HAMILTON  et  aL 

(Supreme  Court  of  Nebraska.    June  18.  1895.) 

JuDOMiNT  Lien— Subject  to  Equitus — Uokt- 

OAOE— Desckiptios. 

1.  The  lien  of  a  Judgment  does  not  exceed 
the  actual  interest  the  judgment  debtor  had 
in  the  land  at  the  time  a  transcript  of  such  judg- 
ment rendered  by  a  justice  of  the  peace  was 
filed  in  the  office  of  the  clerk  of  the  district 
court  of  the  proper  county,  and  such  judgment 
lien  is  subject  to  every  equity  at  that  time  ex- 
isting against  the  judgment  debtor. 

2.  Where  land  intended  to  t>e  included  in  a 
mortgage  is  omitted  by  mistake,  and  a  transcript 
of  a  judgment  against  the  mortgagor  is  subse- 
quently filed  in  the  office  of  the  clerk  of  the 
district  court  of  tbe  proper  county,  the  lien  of 
the  judgment  creditor  is  suhject  to  the  equity 
of  the  mortgage. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Dawes  county; 
Rinkaid.  Judge. 

Action  by  the  Chndron  Loan  &  Building 
Association  against  E.  L.  Hamilton  and 
others.  From  a  Judgment  for  plaintiff,  cer- 
tain defendants  appeal    Affirmed. 

Spargur  &  Fisher,  for  appelhints.  T.  F. 
Powers  and  J.  L.  Caldwell,  for  appellee. 

RYAN,  C.     On  July  30,  1801,  the  Chadron 
I  Loan  &  Building   Association   filed    In   tbe 
!  office  of  the  clerk  of  the  district  court  of 
'  Dawes  coimty  its  petition  praying  for  the 
!  foreclosure  of  a  mortgage  executed  August 
15,  1889.  to  it  by  E.  L.  Hamilton  and   bis 
wife.    This  mortgage  was  filed  for   record 
September  9,   iS89.    Incidentally  there   was 
'  sought   the  reformation   of   said   mortjnige. 
so  as  to  describe  correctly  the  west  half  of 
I  tbe   southeast  quarter.   Instead  of  the   mis- 
'  taken  description  of  the  west  half  of  the 
southwest   quarter,  of  the  same  section  as 
was  Included  in  the  mortgage.    There  were 
made  defendants  with  the  mortgagors  cer- 
tain Judgment  creditors  of  E.  L.  Hamilton, 
to  wit,  Lewis  Ross  &  Co.,   L.  A.   Browpr. 
and  Charles 'Morrlssey,  of  whom  only  tbe 
two   last  named  appeal.    The  judgment   In 
favor  of  L.  A.   Brower  was   by  confebslim 
In  the  county  court,  for  the  sum  of  91<M>. 
I  and  of  it  a  transcript  was  filed  In  tbe  office 
!  of  the  clerk  of  the  district  court  of  Dawes 
;  county    March   3,    1891.    Charles   Morrissey 
obtained  his  Judgment  against  E.  It.  Hamll- 
I  ton  before  Omaha  H.  Wilson,  a  Justice  of 
the  peace  of  Dawes  county,  for  the  sure  of 
|luO,  on  June  22,  1891,  and  on  the  same  d:.y 
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a  transcript  thereof  was  filed  in  the  office 
of  tlie  <AKtk  of  tlie  district  court  aforesaid. 
Xlie  service  of  the  summons  in  tlie  fore- 
closure proceedings  was  made  on  both  Mor- 
rissey  and  Brower,  August  9,  1891.  It  is 
claimed  by  tl>e  appellee  that  upon  the  sum- 
mons In  error  were  indorsed  the  words  "in- 
junction allowed,"  and  as  it  was  the  duty 
of  the  cleric  to  make  this  indorsement,  it  is 
pi-esumable  that  this  claim  is  well  founded, 
in  the  absence  of  a  sliowiDg  by  the  appel- 
lants' transcript  what  indorsements  in  fact 
were  upon  said  summons. 

There  was  issued  on  a  judgment  rendered 
in  favor  of  Lewis  Ross  &  Uo.  against  E.  L. 
Hamilton  an  execution,  on  which  the  land 
against  which  the  "mortgage  was  sought  to 
»)e  made  operative  in  toe  foreclosure  proceed- 
ing was  on  August  V2,  1891,  sold  to  Charles 
Morrlssey.  On  the  24th  day  of  the  last- 
named  month  said  execution  sale  was  con- 
firmed, and  a  deed  was  then  ordered  to 
issue  to  Charles  Monissey.  It  does  not  ap- 
pear from  the  record  that  the  sheriff  ever 
issued  a  deed  under  this  confirmation.  In 
the  foreclosure  proceedings  the  answer  of 
Morrissey  and  that  of  Brower  were  simply 
general  denials.  It  Is  quite  evident  that  the 
intention  of  Morrlssey  in  the  foreclosure 
case  was  to  avail  himself  of  the  mistake 
in  the  mortgage  being  foreclosed,  by  virtue 
of  his  status,  first,  as  a  judgment  creditor, 
and  second,  as  a  purchaser  nnder  the  exccn- 
tlon  which  issued  on  the  judgment  in  favor 
of  Lewis  Ross  &  Co.,  which  latter  was  ol>- 
tained  long  after  the  filing  for  record  of 
the  mortgage  sought  to  l>e  queetloned.  The 
evident  purpose  of  Bower  was  to  avail  him- 
self of  the  lien  of  his  judgment  against 
Hamilton  to  accomplish  the  same  design 
entertained  by  Mon-issey.  The  same  prin- 
ciples apply  as  to  the  claim  of  each;  there- 
fore only  one  will  be  discussed. 

The  attempt  of  Morrlssey  to  avoid  the 
effect  of  the  loan  and  building  association's 
reformation  of  Hamilton's  mortgage  by  a 
purchase  was  InefTectual,  for  the  reason  that 
his  purchase  was  with  Imowledge  of  the 
pendency  of  the  association's  foreclosure 
notion  in  which  the  reformation  was  pray- 
ed, and  in  avoidance  of  the  injunction 
sought  as  auxiliary  thereto,  which  was  not 
only  against  a  sale  on  the  judgment  in 
Morrlssey's  favor,  but,  aa  well,  was  against 
a  sale  on  the  judgment  in  favor  of  Lewis 
Itoss  &  Co.  In  any  event,  Morrlssey's  evi- 
dence of  title  was  not  complete,  for  no 
sheriff's  deed  appears  to  have  ever  issued 
to  him.  The  mere  judgment  lien  in  favor 
of  Morrlssey  did  not  exceed  the  actual  in- 
terest which  E.  L.  Hamilton  held  at  the 
date  of  the  filing  of  the  transcript  of  the 
Judgment  against  him  in  the  office  of  the 
clerk  of  the  district  court  of  Dawes  county, 
and  was  subject  to  every  equity  existing 
ag'ainst  said  judgment  debtor  at  that  time. 
This  was  recoRuized  as  the  correct  rule  In 
(ialway   v.    Malchow,    7   Neb.   'JHo,  and  in 


that  case  It  was  also  held  that  the  lien  of 
a  Judgment  could  not  prevail  over  that  of 
a  prior  mortgage  with  respect  to  lands 
by  mistake  omitted  therefrom.  This  doc- 
trine is  also  recognized  and  approved  in 
Dorsey  v.  Hall,  Id.  460,  and  in  Bank  v. 
Murphy,  40  Neb.  735,  59  N.  W.  70e.  These 
considerations  served  to  Justify  the  decree 
of  the  district  court,  which  was  adverse  to 
the  claims  of  Brower  and  M<»Tls8ey. 

Other  questions  are  argued,  such  as  the 
fact  that  the  mortgage  was  security  for  a 
bond,  and  that  no  proof  was  made  of  the 
amount  really  due  thereon.  It  is  true  the 
obligation  secured  was  designated  a  l>ond, 
and  yet  it  in  fact  was  merely  an  obligation 
to  pay  a  certain  sum  of  money  under  pre- 
scribed conditions,  which  conditions  it  was 
alleged  existed  at  the  time  the  foreclosure 
decree  was  entered.  There  was  sufficient 
proof  of  the  existence  of  these  conditions. 
No  other  evidence  was  therefore  required 
except  the  undertakings  of  the  l)ond  and 
mortgage.  The  judgment  of  the  district 
court  is  afiii'med.    Affirmed. 


CABNE8  et  ai.  v.  HBIMROD  et  «I. 

(Supreme  Court  of  Nebraska.    June  18,  1895.) 

Rbstraikixo  Ordbr— Damaoss  on  Dissolutiok 

— ArroKHBTS'  FErs— New  Tkial. 

1.  Attorneys'  foea  ordinarily  are  not  recov- 
erable in  this  state  for  serriceH  reuilt>r«>  i  in  iiii 
attempt  to  dissolve  a  temporary  restraining  or- 
der pending  the  bearing  of  a  motion  to  allow  a 
temporary  injunction. 

2.  In  the  absence  of  a  motion  for  a  new 
trial,  the  supreme  court  cannot  determine  wheth- 
er or  not  there  were  errors  of  law  in  a  trial  in 
the  district  court. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  county; 
Davis,  Judge. 

Action  by  Edward  C.  Carnes  and  others 
against  Louis  Helmrod  and  others.  There 
was  a  judgment  for  defendants,  and  plaintiffs 
bring  error.    Affirmed. 

Blalr  &  Goss  and  F.  T.  Ransom,  for  plain- 
tiffs In  error.  Smith  &  Sheean  and  Maboney, 
Mlnahau  &  Smyth,  for  defoidants  in  error. 

RYAN,  0.  This  action  was  brought  In  the 
district  coiut  of  Douglas  county  for  the  re 
covery,  as  damages,  of  such  attorneys'  fees 
as  plaintift  alleged  had  been  earned  In  pro- 
curing to  be  dissolved  a  temporary  restrain- 
ing order  made  in  an  action  which  bad  been 
pending  in  said  district  court,  wherein  said 
E.  C.  Camea  was  plaintiff  and  Louis  Helm- 
rod  was  defendant.  The  undertaking  which 
formed  the  basis  of  the  plalntlfTs  alleged 
cause  of  action  was  not  Introduced  in  evi- 
dence, and  there  is  to  be  found  In  the  record 
no  copy  of  the  original  restraining  order  by 
which  such  undertaking  was  required. 

In  State  v.  Wakeley,  28  Neb.  431,  44  N.  W. 
488,  It  was  held  that  an  order  of  this  kind 
did  not  amount  to  or  take  ihe  place  .i^  a 
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temporary  Injunction,  for  which  reason  the 
application  for  a  mandamus  requiring  the 
district  judge  to  fix  the  amount  of  the  penal 
sum  of  an  undertaking  of  the  nature  of  that 
above  referrea  to  was  denied.  In  the  case 
just  cited  was  this  language:  "It  is  very 
clear  that  the  legislature  never  intended  to 
give  the  force  and  effect  to  a  restraining 
order  which  attaches  to  an  Injunction  when 
regularly  allowed.  It  simply  suspends  pro- 
ceedings until  an  opportunity  can  be  given 
for  the  parties  to  be  heard,  and  upon  that 
hearing  having  been  had,  and  a  decision 
rendered  upon  the  application,  the  whole 
force  of  the  restraining  order  ceases  by  its 
own  limitation."  The  restraining  order  above 
contemplated  was  one  which  had  force  and 
effect  until  the  motion  for  the  allowance  of 
a  temporary  injunction  could  be  disposed  of. 
It  might  be  that  such  an  order  in  this  case 
fixed  a  very  early  date  as  that  on  which  the 
motion  just  mentioned  would  be  heard  or 
determined.  In  such  case  the  preparation 
would  be  for  the  hearing  of  the  motion  to 
allow  the  temporary  injunction  prayed,  for 
the  reason  that  little  or  nothing  could  be 
gained  by  moving  to  dissolve  the  restraining 
order.  Possibly  this  consideration  may  have 
influenced  the  district  court  to  hold  that  the 
services  rendered  for  which  compensation  Is 
now  sought  to  be  recovered  were  rendered 
rather  with  reference  to  defeating  an  order 
for  temporary  Injunction  than  dissolving  the 
temporary  restraining  order  which  preceded 
the  hearing  of  the  motion  for  the  allowance 
of  such  temporary  injunction.  The  evidence 
of  Mr.  Ransom,  who  alone  testified  as  to  the 
nature  and  value  of  the  services  rendered  by 
the  attorneys,  coupled  such  services  as  hav- 
ing been  rendered  to  secure  a  dissolution  of 
the  restraining  order  with  the  effort  to  pre- 
vent the  allowance  of  the  temporary  injunc- 
tion. Whatever  proportion  of  fees  was  al- 
lowable for  the  latter  class,  was  not  contem- 
plated by  the  undertaking  upon  which  this 
suit  was  brought;  therefore  for  this  no  re- 
covery could  be  had  on  such  undertaking. 
Attorneys'  fees  for  the  dissolution  of  a  tem- 
|)orary  restraining  order  are  recoverable,  if 
at  all,  only  in  exceptional  cases,  of  which 
tliat  under  consideration  is  not  one.  It  seems 
to  be  laid  down  in  Miles  v.  Edwards,  6  Mont. 
180,  9  Pac.  814,  that  a  different  rule  should 
prevail.  The  views  of  the  court  by  which 
tlie  above  case  was  decided  are  so  radically 
different  from  the  understanding  which  this 
court  has  of  the  purpose  of  a  restraining  or- 
der that  the  case  cited  tends  to  mislead  rath- 
er than  to  aid  our  judgment.  By  tliat  court 
a  restraining  order  is  regarded  as  having 
much  the  same  purpose,  and  therefore  as 
being  subject  to  like  rules,  with  those  which 
govern  temporary  Injunctions.  The  district 
court  properly  denied  the  right  to  a  recovery 
of  attorneys'  fees  In  the  case  at  bar,  for 
such  a  recovery  wan  not  within  the  condi- 
tions of  the  undertaking  sued  upon. 
The  defendant,  in  his  answer,   sought  to 


recover  such  fees  as  had  been  earned,  and 
which  he  alleged  ware  due  him,  for  services 
rendered  while  he  was  deprived  of  the  office 
of  oil  inspector  and  its  emoluments.  Proof 
was  tendered  of  the  amount  of  these  fees. 
but  was  rejected  by  the  district  court  We 
are  not  able  to  enter  upon  an  investigation 
of  the  question,  for  the  reason  that,  wbile 
the  record  i-ecited  the  ruling  on  defendant's 
motion  for  a  new  trial,  the  motion  itself  can- 
not be  found.  The  judgment  of  the  district 
court  Is  affirmed.    Affirmed. 


JOHNSON  et  al.  v.  THORPE. 
(Supreme  Court  of  Nebraska.    June  18,  1895.1 

liOBTO^QK  FOREOIX>BURE — CX>9lPIRHJiTIOS  OF  SaLB 
— SL'FFTCIBNOr  OP  BVIDINCB. 

In  an  error  proceeding  to  secure  a  review 
of  an  order  of  confirmation  of  a  sale  of  real 
estate  made  by  virtue  of  an  order  of  sale  issued 
to  enforce  a  decree  of  foreclosure  of  a  mortgage, 
where  an  examination  of  the  record  and  evidence 
presented  and  considered  on  the  hearing  of  the 
motion  to  confirm  the  sale  discloses  that  th? 
conclusion  reached  bj  the  trial  judge  was  full/ 
sustained  by  such  jrecord  and  evidence,  the  or- 
der of  confirmation  will  be  affirmed. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  county;  Ir- 
vine, Judge. 

Action  by  Joseph  G.  Thorpe,  Jr.,  against 
Leouora  Z.  Johnson  and  another,  to  foreclose 
a  mortgage.  There  was  a  decree  for  plaiu- 
tiff,  and  a  coufirmation  of  the  sale  thereun- 
der, and  defendants  bring  error.    AfflrmedL 

It.  D.  Holmes,  for  plalntlffB  in  error.  Isaac 
Adams,  for  defendant  in  error. 

HARRISON,  J.  In  an  action  to  foreclose  a 
mortgage  upon  the  N.  %  of  lot  19  In  J.  E. 
Riley's  subdivision  of  lots  Nos.  54  and  R5  of 
S.  E.  Rogers'  plat  of  Oklahoma  addition  to 
the  city  of  Omaha,  such  proceedings  were 
had  as  resulted  in  a  decree  of  foreclosure  of 
the  mortgage,  to  enforce  which  an  order  of 
sale  was  duly  issued,  directed  to  one  Joseph 
Coleman,  as  special  master  commissioner,  and 
who,  pursuant  to  its  commands,  advertised 
and  sold  the  premises,  and  made  return  of 
the  sale.  The  property  was  purchased  by  the 
defendant  in  eiTor.  A  motion  to  confirm  the 
sale  was  made  on  behalf  of  defendant  in 
error,  In  opposition  to  which  there  were  filed 
by  plaintiff  in  error  a  number  of  objections 
to  a  confirmation,  supiwrted,  In  respect  to  the 
facts  involved,  by  affidavits.  Affidavits  to 
sustain  the  motion  were  also  filed.  The  coun, 
on  hearing,  reached  a  conclusion  favorable  to 
the  motion,  and  ordered  the  sale  confirmed, 
and  the  unsuccessful  parties  have  prosecuted 
error  proceedings  to  this  court  to  secure  a 
review  of  such  order.  Of  the  objections  pre- 
sented In  the  trial  court  to  the  confirmation 
of  the  sale,  the  plaintiff  In  error  urges  but 
three  in  this  court,  viz.:  First,  "because  it 
does  not  appear  that  the  purchaser  had  paid 
the  amount  of  his  bid  before  cpnarmatloD": 
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a(Hx>nd,  "because  the  property  waa  not  sold 
to  tbe  highest  bidder";  third,  "because  the 
property  was  sold  after  the  hour  at  which  the 
sale  was  advertised  had  expired."  We  have 
carefully  examined  the  whole  record.  Includ- 
ing the  affidavits  of  the  parties,  and  It  con- 
vinces us  that  the  conclusion  reached  by  the 
trial  Judge,  that  "the  sale  had  been  made  In 
all  respects  In  conformity  to  law,"  was  war- 
mnted  by  the  facts,  and  tbe  order  of  cou- 
iirmatlon,  based  upon  such  finding,  proper 
und  right;  hence  it  will  be  affirmed.  Af- 
lirmed. 

IRVINE,  C  not  sitting. 


JOHNSON  et  aL  t.  HUBBARD. 
(Supreme  Court  of  Nebraska.    June  18,  1895.) 

HORTOAOB  FORBCLMUKB— COSPIRMATtOM  O*  SAUI 
— ISCFFICIBNCY   OF  BviOBXCB. 

Following  tbe   decialon   in   the   case   of 
Johnson   v.  Thorpe   (Neb.)  03  N.  W.  810,  the 
decree  or  order  of  confirmation  in  this  case  is 
affirmed. 
(SyllaboB  by  the  Coort.) 

Error  to  district  court,  Douglas  county;  Ir- 
vine, Judge. 

Action  by  Frederick  Hubbard  against  Leo- 
nora Z.  Johnson  and  another  to  foreclose  a 
mortgage.  There  was  a  decree  for  plaint  ift, 
and  a  confirmation  of  tbe  sale  thereunder,  and 
defendants  bring  error.     Affirmed. 

Ia  D.  Holmesk  for  plaintiffs  in  error.  Isaac 
.A.<lam8,  for  defendant  in  error. 

HARRISON,  J.  This  case.  In  the  points 
argued  and  presented  for  adjudication,  and 
the  facta  and  incidents  connected  with  them, 
as  disclosed  by  the  record,  does  not  differ  in 
any  material  instance  from  those  involved  in 
the  case  of  Johnson  ▼.  Thorpe  (Neb.)  63  N.  W. 
810;  and  following  the  decision  in  that  case, 
Sled  of  this  date,  the  decree  or  order  In  this  is 
affirmed.     Affirmed. 

IRVINE,  C,  not  sitting. 


BETZ  T.  MARTIN  et  al. 
(Supreme  Court  of  Nebraska.    June  18,  1895.) 
Appbai.— 8unMis8io:>  without  Aroombnt  ob 
Bkirps — Fkactiob. 
A  cauae  which  is  Bubmltted  without  oral 
argument  being  made,  or  briefs  filed,  will  or- 
dinarily be  affirmed  without  examination  of  the 
record.    Miller  v.  Lewis,  80  N.  W.  11,  41  Neb. 
U02,  followed. 

(Syllabus  by  the  (Jonrt.) 

Appeal  from  district  court,  Lancaster  coun- 
ty;   Field,  Judge. 

Action  by  Betz  against  one  Martin  and 
others.  From  a  decree  for  plaintiff,  defend- 
ants appeal.    Ailirmod. 

Wm.  B.  Price,  for  appellants.  A.  O.  Ui-een- 
lc«,  for  appellee. 


HARRISON,  J.  This  Is  an  appeal  from  a 
decree  of  foreclosure  of  real-estate  mort- 
gages, rendered  in  the  district  court  of  Lan- 
caster comity.  May,  1892,  and  was  submitted 
to  this  court  upon  the  record  and  bill  of  ex- 
ceptions, without  either  oral  argument  or 
briefs  ffied  calling  attention  to  any  alleged 
error  or  enviti  claimed  to  have  been  com-' 
mittcd  by  the  trial  court  Under  such  clr^ 
cnmstances  it  is  the  established  rule  of  this 
court  that,  ordinarily,  the  judgment  will  be 
affirmed  without  an  examination  of  tbe  rec- 
ord. Stabler  v.  Gnnd,  35  Neb.  048,  53  N.  W. 
670;  ManufacturingCk).v.  Tower,  40  Neb.  ZOi\ 
68  N.  W.  931;  Miller  v.  Lewis,  41  Neb.  692, 
00  N.  W.  11. 

The  decree  of  the  district  court  Is  affirmed. 
Affirmed. 


BASYE  T.  STATE. 

(Supreme  Court'  of  Nebraska.    June  18.  1895.) 

HomciDB— Jdbt  —Voir  Dirb  —  Fkkiudioial,  Bb- 
rob—Challenoes— Witnesses —  CoMPETEscr — 
Indorsehbht  on  Ixdictment— Dtino  Declara- 
tions— CONFBSSIONS — RbPUTATIOH — PkIVILEOBD 
Ck»IM(iNlCATI02(S — RbBUTTAL— COKDOCT  OP  TRI- 
AL—SSLr-DBFBNSB— THREATS — Cross-Ex  AHi:;  A- 
TIOK. 

1.  Upon  the  voir  dire  examination  of  a 
venireman,  the  trial  court  should  exercise  a 
sound  discretion,  not  only  in  respect  to  the  per- 
tinency of  the  qnestiona  propounded,  but  as  to 
the  limits,  extput,  and  scope  of  tbe  examina- 
tion. In  order  to  constitute  prejudicial  error,  a 
dear  abuse  of  discretion  must  be  shown. 

2.  On  the  examination  of  a  juror  on  bis  voir 
dire,  each  party  has  the  right,  within  reasonable 
limits,  to  put  pertinent  qnestions  for  the  purpose 
of  ascertaming  whether  or  not  there  exists  suffi- 
cient grounds  for  a  challenge  for  cause,  and  also 
to  enable  the  party  to  properly  exercise  his  stat- 
utory right  of  peremptory  challenge. 

3.  During  the  impaneling  of  the  jury  in  a 
prosecution  for  murder,  counsel  for  the  accused 
propounded  to  several  jurors,  who  had  read 
newspaper  accounts  of  the  killing,  this  question: 
"Have  you  formed  any  opinion  or  conclusion  in 
your  own  mind,  as  to  whether  or  not  the  defend- 
ant was  guilty,  or  whether  or  not  the  crime  of 
murder  had  been  committed?"  The  county  at- 
torney objected,  as  not  a  proper  voir  dire  ques- 
tion, which  objection  was  sustained  by  the  trial 
court    HHd  error. 

4.  Under  the  statutes  of  this  state,  the  de- 
fendant is  a  competent  witness  in  his  own  be- 
iiaif.  His  interest  In  the  result  of  the  trial  may 
be  shown  for  the  purpose  of  affecting  his  credi- 
bility. 

5.  In  impaneling  a  jury  in  a  criminal  case, 
it  is  proper  to  ask  a  juror  whether  the  fact  that 
the  defendant  Is  charged  with  a  crime  wonid 
have  any  weight  with  the  juror,  and  whether  he 
could  give  the  same  credit  to  the  testimony  of  the 
accnsml,  should  he  testify  in  his  own  behalf, 
that  he  could  give  to  the  testimony  of  any  other 
witness,  under  the  same  circnmstances. 

6.  The  fact  of  qualifications  of  a  juror, 
when  challenged  for  cause,  is  to  be  determined 
by  the  trial  court,  from  a  consideration  of  his  en- 
tire examination,  and  such  other  evidence  and 
circumstances  as  tend  to  throw  light  ui>on  the 
subject.  The  appearance  and  general  demeanor 
of  tile  juror  while  being  examined  may  he  taken 
into  consideration  in  determining  his  compe- 
tency to  serve. 

7.  The.flnding  of  the  trial  court,  in  deciding 
a  challenge  for  cause,  will  not  he  set  aside  by 
the  appellate  court,  un^«i,  i| ji^^e^^^g^g 


812 


NORTHWESTERN  REPORTER,  Vol.  63. 


(Nebt 


8.  Where,  upon  examination  of  a  Jnror,  it 
it  shown  that  be  nas  formed  a  hypothetical  opin- 
ion, fonnded  solelj-  upon  rumor  and  reading  of 
newspaper  reports,  and  that  such  opinion  will 
not  interfere  with  his  rendering  a  fair  and  im- 
partial rerdict  upon  the  evidence  nnder  the  in- 
structions of  the  court,  he  is  not  disqualified  to 
sit  in  the  case. 

9.  An  opinion  formed  1^  a  jnror  does  not 
affect  his  competency,  or  aliord  cause  for  chal- 
lenge, unless  It  is  unqualified  as  to  the  gnilt  or 
innocence  of  the  accused  of  the  offense  charged. 

10.  The  indorsement  of  the  surname  and  the 
initials  of  the  Christian  or  given  name  of  a  wit- 
ness upon  an  information  is  a  sufficient  com- 
pliance with  the  requirements  of  the  statute, 
which  requires  the  names  of  the  state's  witness- 
es to  be  indorsed  upon  the  information  prior  to 
the  trial. 

11.  In  a  prosecution  for  murder,  it  ia  compe- 
tent for  the  state  to  prove  the  ilnscription  and 
location  of  the  wounds  inflicted  by  the  defendant 
upon  the  deceased,  as  tending  to  establish  wheth- 
er or  not  death  resulted  therefrom. 

12.  Dying  declarations,  in  order  to  be  ad- 
missible, must  have  been  made  under  a  sense  of 
impending  death,  and  it  Is  competent  for  the  par- 
ty offering  them  to  prove  the  physical  condition 
of  the  deceased  at  the  time  they  were  made. 

13.  The  order  in  which  a  party  shall  intro- 
duce his  proof  is,  to  a  great  extent,  discretion- 
ary with  the  trial  judge,  and  the  action  of  the 
court  in  that  regard  will  not  be  canse  for  re- 
rersal,  when  no  abnse  of  discretion  is  shown. 

14.  A  T0lantttT7  confession  or  admission  of 
gnllt  made  by  a  prisoner  out  of  court  is  admissi- 
ble in  evidence  against  him. 

15.  Seld,  that  snfiScient  foundation  was  laid 
for  the  admission  of  that  class  of  testimony  in 
this  case. 

16.  A  communication  from  a  party  to  an  at- 
torney is  not  privileged,  where  the  relation  of  at- 
tomev  and  cuent  did  not  exist  between  them. 

17.  While  confidential  communications  be- 
tween attorney  and  dient  are  privileged,  and 
neither  will  the  attorney  be  permitted,  nor  can 
the  client  be  compelled,  to  repeat  them,  yet, 
when  a  client  makes  statements  to  his  counsri 
in  the  presence  and  hearing  of  a  third  party,  who 
stands  in  no  relation  of  confidence  to  either  the 
attorney  or  client,  such  person  may  testify  to 
such  statements. 

18.  On  a  trial  for  murder,  evidence  tending 
to  show  the  defendant's  general  reputation  as  & 
peaceable  and  quiet  man  in  the  community  in 
which  he  resided  prior  to  the  offense  charged  is 
competent,  but  his  reputation  for  honesty  and 
integrity  is  not  admissible. 

19.  Where,  in  a  criminal  prosecution,  the  de- 
fendant introduces  evidence  of  his  good  char- 
acter or  general  reputation,  it  is  not  competent 
for  the  state  in  rebuttal  to  put  in  evidence  par- 
ticular facts  or  romors  tending  to  prove  it  to 
be  bad. 

20.  It  is  permissible,  on  cross-examination  of 
a  witness  testifying  in  reference  to  character  or 
reputation,  to  ascertain  the  extent  of  his  infor- 
mation, the  foundation  for  his  opinion,  or  the 
data  from  which  he  draws  his  conclusion;  and 
upon  such  examination  he  may  be  asked,  with  a 
view  to  lessen  the  effect  of  his  testimony  as  to 
general  reputation,  but  not  for  the  purpose  of  es- 
tablishing the  fact  to  be  proved,  whether  he  has 
not  heard  certain  enumerated  reports  which 
tend  to  contradict  the  purport  and  effect  of 
his  testimony  given  on  direct  examination. 

21.  In  a  prosecution  for  murder,  where  the 
circumstances  tend  to  establish  self-defense,  evi- 
dence of  the  quarrelsome  and  irritable  disposi- 
tion of  the  deceased,  and  of  threats  recently 
made  by  him  against  the  accused,  which  were 
communicated  to  the  defendant  prior  to  the 
killing,  are  admissible. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Saunderft  county; 
Wheeler,  Juage^ 


Ghartes  Basye  was  convicted  of  murder  in 
the  second  degree,  and  brloga  error.  Be- 
veraed. 

Good  &  Good  and  J.  K.  Tandemark,  for 
plaintiff  in  error.  A.  S.  CburchlU,  Attj.  Gen^ 
for  the  State. 

NORVAL,  C.  J.  At  the  January,  A.  D. 
1894,  term  of  the  district  court  of  Saunders 
county,  the  plaintiff  in  error  was  tiled  upon 
an  information  cbarglngr  him  with  murder  in 
the  first  degree,  by  having  on  the  14th  day  of 
December,  1893,  unlawfully,  purposely,  and 
feloniously,  and  of  bis  deliberate  and  pre- 
meditated malice,  killed  and  murdered  one 
William  O.  Wright.  The  prisoner  waa  found 
guilty  of  murder  in  the  second  degree,  and 
thereupon  he  moved  to  set  aside  the  verdict, 
and  for  a  new  trial,  wUcb  motion  was  over- 
ruled, and  be  was  adjudged  to  be  imprisoned 
in  the  state  penitentiary  at  bard  labor  for 
the  term  of  20  years,  from  which  Judgment 
and  sentence  be  prosecutes  a  petition  in  er- 
ror to  this  court. 

The  evidence  contained  In  the  bill  of  excep- 
tions Is  quite  voluminous,  and  it  is  not  deem- 
ed necessary  that  we  set  put  or  discuss  all 
the  details  thereof.  For  a  proper  under- 
standing of  some  of  the  questions  presented 
for  review,  a  brief  statement  of  the  facts  dis- 
closed by  the  record  may  not  be  out  of  place. 
Prom  the  evidence  on  the  trial  It  appears 
that  the  plaintiff  in  error  and  the  deceased 
resided  in  the  town  of  Valparaiso,  in  this 
state,  and  at  the  time  of  the  unfortunate 
tragedy  they  lived  upon  the  same  Mock. 
Basye  was  a  single  man,  engaged  In  re- 
pairing and  painting  bngrgles,  and  roomed 
over  bis  shop.  On  the  morning  of  the  14tb 
of  December,  1893,  the  deceased  went  to  the 
room  of  Basye,  one  D.  O.  Wliite  t>eing  present 
when  he  entered,  but  w1k>  remained  only  a 
short  time,  but  after  completing  iila  aettlemeni 
with  Basye  he  left,  leaving  deceased  and 
plaintiff  In  error  alonew  A  few  minutes  after 
White  left,  Basye  shot  Wright  with  a  shot- 
gun, who  died  from  the  effects  of  tbe  wounds 
the  second  night  tta^eafter.  Immedlate].T 
after  the  shooting,  plaintiff  in  error  went  up- 
on tbe  street  and  told  tbe  first  person  be  met 
what  he  had  done.  He  then  went  to  the 
law  ofilce  of  C  8.  Allen,  and  soon  thereafter 
he  was  taken  into  custody.  The  killing  is 
admitted.  Tbe  theory  of  tbe  prosecution  is 
that  it  was  premeditated  by  the  plaintiff  hi 
error.  Tbe  latter  denies  this,  claiming  that 
be  fired  tlie  fatal  shot  in  self-defense.  Tbe 
record  discloses  that,  two  days  prior  to  the 
shooting,  Wright  caused  Basye  to  be  arrested 
for  keeping  a  bouse  of  prostitution,  but  be- 
fore a  bearing  was  bad  tbe  case  was  com- 
promised and  tbe  complaint  withdrawn,  th^ 
defendant  paying  the  costs.  The  state  pn>- 
duced  as  a  witness  one  Dan  F.  Riley,  who 
testified  that,  on  tbe  evening  after  the  dis- 
missal of  tbe  criminal  case,  Basye.  in  the 
presence    of    tbe    wltnenseti    Demnan    and 

Hotchklss,  said,  "If  he^  caushl, Jitt,  'Wright 
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around  his  place  again  be  would  put  a  load 
of  sbot  into  him."  The  plaintiff  In  error,  aa 
well  as  both  Denman  and  HotchUsa,  upon 
being  interrogated  uiwn  the  witness  stand, 
testified  positively  that  no  threat  of  any 
kind  was  made  by  Baaye  concerning  the  de- 
ceased at  the  time  and  place  stated  by 
RUey,  but  that  the  only  threats  made  were 
of  and  concerning  oik  Barnes. 

It  further  appears  In  evidence  that  the  de- 
ceased was  Indebted  to  the  plaintiff  In  error 
in  the  sum  of  $10,  for  painting  a  buggy,  and 
upon  the  day  previous  to  the  shooting  the 
account  was  presented  by  Basye's  attorney 
to  Wright,  and  payment  thereof  demanded, 
and  that  the  latter,  In  an  angi7  manner,  re- 
fused to  pay  it  then,  saying,  "he  was  not 
done  with  Basye  yet,  and  that  he  would  set- 
tle with  him  tomorrow."  It  was  shown  by 
the  testimony  of  several  witnesses  that, 
within  a  few  days  of  the  tragedy,  the  de- 
ceased had  frequently  made  threats  that  he 
would  run  Basye  out  of  town;  also,  that  the 
deceased  had  borrowed  a  revolver  of  one 
Barnes,  which  fact,  together  with  the  threats 
made  by  Wright,  were  communicated  to  the 
plaintiff  in  error  the  evening  preceding  the 
shooting. 

The  state  Introduced  evidence  tentiing  to 
show  that  the  deceased  left  home  about  9 
o'clock  on  the  morning  the  fatal  shot  was 
fired,  saying  that  he  waa  going  to  Baaye's 
to  pay  him  for  painting  the  buggy.  The 
only  evidence  as  to  what  took  place  after  he 
arrived  at  the  place  of  abode  of  the  plaintiff 
In  error,  and  the  facts  and  circumstances 
surrounding  the  killing,  consists  of  the  dying 
declarations  of  Wright,  the  testimony  of  tbe 
accused,  and  his  admissions  or  confessions. 
At  least  nine  witnesses  testlfled  to  the  dying 
declarations  of  Wright,  and  their  testimony 
Is  sabetantlally  the  same,  and  to  the  effect 
that  the  deceased  went  over  to  Basye's 
rooms  to  pay  him  what  he  owed  him,  that 
he  made  a  tender  of  the  money,  that  Basye 
ordered  him  out  of  the  room,  and  as  de- 
ceased was  leaving  he  shot  him.  The  plain- 
tiff ln>  error  testified  that  D.  O.  White  came 
to  bis  rooms,  ou  the  morning  of  the  14th  of 
December,  to  settle  an  account,  and  after 
the  business  was  transacted  White  went 
away,  but,  before  he  did  so,  Wright,  the  de- 
ceased, knocked  at  the  door,  and  was  ad- 
mitted by  Basye^  who  greeted  him  with, 
"Good  morning,"  asked  him  in,  gave  him  a 
chair,  and  be  sat  down  near  tbe  stove.  Dniv 
ing  the  five  or  six  minutes  that  White  re- 
mained after  Wright  arrived,  there  was  no 
other  conversation  between  Basye  and  the 
deceased.  The  foregoing  testimony  of  the 
plnintiff  in  error  is  fully  corroborated  in 
every  particular  by  the  evidence  of  White, 
who  was  a  witness  in  behalf  of  the  state 

The  accused  further  testified  that  when 
White  went  away  he  (witness)  put  on  his 
overcoat  and  overshoes  and  then  turned  to 
the  deceased  and  asked  him  wliat  he  was  go- 
ing to  do  about  the  buggy.     To  this  Inquiry 


the  deceased  replied  by  asking  Basye  what 
be  waa  going  to  do,  and  the  latter  answered 
be  did  not  know,  that  his  lawyer  bad  ad- 
vised him  to  go  and  get  the  buggy  and  put  It 
in  the  shop;  that  "Wright  jumped  up  there 
where  he  was,  holding  the  chair  In  his  hand, 
and  spoke  In  a  very  violent  manner  to  me, 
and  said,  'I  will  be  Ood  damned  if  you  will; 
I  would  like  to  see  either  you  or  your  lawyer 
get  that  buggy,'  and  then  he  grabbed  up  a 
piece  of  a  chunk  and  commenced  to  shake  it 
over  my  head.  At  that  time  I  started  to  get 
to  the  door.  I  backed  myself  over  very  near 
the  door,  and  he  was  backing  over  towards 
the  door  too,  and  he  started  to  put  his  hand 
back  on  his  Up,  or  made  an  effort  to  do  that, 
as  he  was  going  out,  and  I  did  not  think  it 
was  right  for  him  to  go  on  that  way,  and  he 
made  an  effort  to  strike  me.  I  stepped  back 
and  picked  up  the  poker,  whereupon  the  de- 
ceased made  a  motion  at  me  with  something 
In  bis  hand  and  says,  *You  drop  that,  or  I 
will  drop  you,'  and  I  done  so.  I  stepped 
back  a  few  steps,  and  the  thought  occurred 
to  me,  and  I  reached  around  the  corner  and 
got  my  gun.  I  brought  it  around  in  front  of 
me  to  a  guard.  To  bring  it  to  a  guard  is  to 
bring  the  gun  in  front,  in  a  motion  ready  to 
fire.  I  told  him  to  get  out  of  the  room.  I 
told  him  that  repeatedly.  I  repeated  that 
three  or  four  times,  and  told  him  to  keep  his 
hands  up.  He  stuped  oat  in  the  hall  and 
remained  there.  Well,  he  says  to  me,  'I 
have  papers  to  serve  on  you,  and  I  am  going 
to  serve  them  on  yon,'  and  he  smacked  his 
hand  around  over  his  hip  pocket,  and  I 
throwed  the  gun  up,  and  she  went  off." 

There  was  likewise  introduced  on  the  trial 
evidence  tending  to  show  that  Basye  was  a 
person  of  small  stature,  peaceable,  quiet,  and 
Inoffensive,  and  that  the  deceased  was  a 
large,  strong  man.  There  are  other  circum- 
stances, appearing  In  the  proofs  Introduced, 
tending  to  strengthen  tbe  theory  of  the  prose- 
cution, and  also  that  of  tbe  defense,  which 
we  will  not  set  out 

The  petition  In  error  contains  83  assign- 
ments of  error,  several  of  wUcfa  are  not 
urged  in  the  argument,  and  it  is  not  deemed 
necessary  that  we  notice  or  consider  all  the 
exceptions  relied  upon  by  the  prisoner  in  his 
brief,  but  only  the  most  important  questions 
arising  upon  tbe  record  will  receive  atten- 
tion at  our  hands. 

J.  E.  Reed,  Alvln  Tracy,  and  Barney  Scbroe- 
der  were  separately  called  and  examined 
both  by  counsel  for  the  state  and  the  ac- 
cused, touching  their  qualifications  to  sit  as 
Jurors  in  the  cause.  During  such  examina- 
tion It  was  disclosed  tluit  each  had  read 
newspaper  accounts  or  statements  of  tbe 
tragedy,  and  thereupon  to  each  was  pro- 
pounded by  defendant's  counsel  the  follow- 
ing question:  "Have  you  formed  any  opin- 
ion, or  conclusion  in  your  own  mind,  as  tn 
whether  or  not  the  defendant  was  guilty,  or 
whether  or  not  the  crime  of  murder  had  been 
committed?"    The  county  attorney  objected. 
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as  not  proper  voir  dire  question,  which  ob- 
jection was  sustained  by  the  court,  and  ex- 
ception traa  talien  by  the  defendant.  Of 
tbis  ruling  be  now  complains,  and  it  is  made 
the  basis  of  the  sixth,  tenth,  and  sixteenth 
assignments  of  error.  We  think  the  ques- 
tion propounded  to  the  Jurors  was  pertinent 
and  proper,  and  they  should  have  been  al- 
lowed to  answer  it  One  object  of  the  voir 
dire  examination  is  to  ascertain  whether  tbe 
mind  of  tbe  venireman  is  entirely  free  from 
bias  or  prejudice,  and  whether  he  would 
make  a  competent  Juror.  But  the  purpose  of 
such  examination  is  not  alone  to  ascertain 
whether  sufiScient  grounds  for  challenge  for 
cause  exists,  but  as  well  to  enable  the  ac- 
cused to  properly  exercise  his  right  to  chal- 
lenge peremptorily.  For  tbe  purpose  of  as- 
certaining the  real  condition  of  the  mind  of 
the  venireman,  a  wide  range  of  inquiry  is 
generally  permissible.  The  court  should  al- 
ways exercise  a  sound  legal  discretion  in  re- 
spect of  the  pertinency  of  the  question  put 
to  the  Juror,  as  well  as  to  the  limits  to  which 
tbe  examination  shall  be  extended.  To  con- 
stitute prejudicial  error,  it  must  clearly  ap- 
pear that  there  has  been  an  abuse  of  discre- 
tion in  refusing  to  allow  questions  to  be  an- 
swered. 

In  1  Thomp.  Trials,  S  101,  the  author  says: 
"Within  reasonable  limits,  each  party  has  a 
right  to  put  pertinent  questions  to  show, 
not  only  that  there  exists  proper  grounds  for 
a  challenge  for  cause,  but  to  elicit  facts  to 
enable  him  to  decide  whether  or  not  be  will 
exercise  his  right  to  peremptory  challenge." 
The  supreme  court  of  Michigan,  speaking 
tbrougb  Judge  Champlin,  in  Monaghan  v. 
Insurance  Co.,  18  N.  W.  800,  in  passing  upon 
the  scope  of  a  voir  dire  examination  uses  this 
language:  "It  Is  the  evident  intent  of  tbe 
law  to  secure  a  Juror  that  shall  come  to  the 
consideration  of  tbe  case  unaffected  by  any 
previous  Judgment,  opinion,  or  bias,  with  re- 
spect either  to  the  parties  or  subject-matter 
in  controversy,  and  it  is  important  to  tbe 
rights  of  tbe  parties  that  tbey  may  be  par- 
mttted  Inquiries  which  may  l>e  the  means  of 
discovering  facta  which  will  Justify  the  ex- 
clusion of  a  Juror.  The  success  of  a  chal- 
lenge depends  upon  the  eliciting  such  infor- 
mation from  tbe  Juror  himself,  as  well  as 
from  other  sources,  as  to  his  state  or  condi- 
tion of  mind,  as  will  enable  a  Judgment  to 
be  formed  by  the  court  as  to  his  competency. 
For  this  purpose  the  law  subjects  the  Juror 
to  an  examination  on  oath,  when  questions 
are  put  to  test  bis  competency.  If  tbe  Juror 
had  been  permitted  to  answer  tbe  question, 
and  be  had  replied  that  he  would.  In  the 
case  put,  lean  in  favor  of  the  plaintiff  or 
against  the  defendant,  can  it  be  doubted  that 
he  would  have  been  challenged  for  cause? 
He  would  have  shown  himself  to  have  been 
disqualifled,  and  no  statement  from  him  that 
he  could  render  an  impartial  verdict  would 
have  removed  this  dlsquaiiflcation.  •  •  • 
A  party  lias  a  right  to  a  certain  number  of 


];>eremptory  challenges,  and  In  order  to  exer- 
cise this  right  uuderstandingly  it  is  proptt 
for  him  to  ascertain  as  nearly  as  practicable 
the  disposition  of  tbe  Juror  towards  him, 
and  towards  the  subject-matter  In  contro- 
versy; and  any  inquiries  within  reasonable 
limits  which  tend  to  bring  to  light  any  bias 
or  prejudice  entertained  by  the  Juror  are 
proper."  The  doctrine  is  sustained  by  Rail- 
road Co.  T.  Buttolf,  66  111.  317;  Watson  v. 
Whitney,  23  Cal.  375;  State  v.  Godfrey,  BrayL 
170;  People  v.  Car  Soy,  57  Gal.  102;  State  r. 
Bresiaud  (Minn.)  61  N.  W.  450.  There  U  no 
room  for  doubt  that  tbe  question  above  indi- 
cated, which  was  asked  the  Jurors  in  this 
case,  was  proper,  at  least  for  the  purpose  of 
determining  whether  tbe  accused  would  chal- 
lenge peremptorily  the  several  Jurors,  and 
the  trial  court  erred  in  sustaining  the  state's 
objection  to  said  question. 

Upon  the  vofa:  dire  examination  of  the  ve- 
niremen Olmstead,  Frands,  and  Sdiroeder 
tbe  defendant's  counsel  asked  each.  In  sub- 
stance, the  following  question:  "Would  tbe 
mere  fftct  that  the  defendant  Is  charged  with 
the  commission  of  a  crime  have  any  wel^t 
with  you,  and  could  you  give  the  same  cred- 
it to  bis  testimony,  were  he  to  go  upon  tlie 
stand,  his  interest  in  the  result  of  the  suit 
taken  Into  consideration,  that  you  could  give 
to  any  other  witness?"  Complaint  1b  made 
to  the  sustaining  by  tbe  court  below  of  tbe 
state's  objection  to  the  question  quoted.  By 
section  473  of  the  Code  of  Criminal  Pro- 
cedure, it  is  provided,  "that  no  person  shall 
be  disqualified  as  a  witness  in  any  criminal 
prosecution,  by  reason  of  his  interest  in  the 
event  of  the  same,  as  a  party  or  otherwise, 
or  by  reason  of  his  conviction  of  any  crime 
but  such  interest  or  conviction  may  be  shown 
for  tbe  purpose  of  affecting  his  credibUlty. 
In  the  trial  of  all  indictments,  complaints, 
and  other  proceedings  against  persons  char- 
ged with  the  commission  of  crimes  or  of- 
fenses, the  pei-son  so  charged  shall,  at  his 
own  request,  but  not  otherwise,  be  deemed 
a  competent  witness;  nor  shall  the  neglect 
or  refusal  to  testify  create  any  presnisption 
against  him,  nor  any  reference  be  made  to. 
nor  any  comment  upon,  such  neglect  or  re- 
fusaL"  At  common  law  a  person  prosecuted 
for  a  crime  was  disqualifled  from  testifying 
as  a  witness;  but  in  this  state  tbe  rule  is 
changed  by  tbe  statute  above  set  out.  Here 
the  defendant  in  a  criminal  prosecution  ma; 
voluntarily  take  the  witness  stand  and  tes- 
tify, but  he  cannot  be  compelled  to  do  sii. 
His  interest  in  the  result  of  the  trial  may  be 
considered  by  the  Jury  in  determining  bis 
credibility  and  the  weight  that  shonld  be 
given  his  testimony.  The  purpose  of  the  put- 
ting of  tbe  foregoing  question  to  the  Jurors 
was  to  elicit  whether  or  not  the  fact  that  the 
defendant  was  accused  of  crime  would  mili- 
tate against  him,  and  whether  tbey  conlJ 
give  tbe  same  credence,  or  weight,  to  hid 
testimony  as  to  that  of  any  otber  person  simi- 
larly situated.    In  other  words,  it  was  askeU 
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to  enable  the  defendant  to  determine  wbettaer 
the  Jnron  could  sit  In  the  trial  of  the  cause 
without  any  bias  or  prejudice  against  him, 
and,  If  It  were  disclosed  that  they  could  not, 
that  he  might  challenge  them  peremptorily, 
if  not  for  cause.  The  question  was  within 
the  scope  of  a  legitimate  voir  dire  examina- 
tion. Lester  y.  State,  2  Tex.  App.  432;  State 
T.  McAfee,  64  N.  O.  839;  People  t.  Car  Soy, 
57  CaL  102;  Stoots  y.  State  (Ind.  Sup.)  9  N. 
E.  380;  1  Thomp.  Trials,  S  103. 

The  defendant  challenged  for  cause  the  jur- 
ors Alyln  Tracy  and  N.  P.  Baker,  which  chal- 
lenges were  overrulea,  and  the  defendant  ex- 
cepted to  the  ruling  of  the  court  The  per- 
mitting these  two  Jurors  to  serve,  over  the  ob- 
jection of  the  defendant,  is  covered  by  the 
eighth  and  twentieth  assignments  of  error. 
These  two  assignments  present  the  same 
question  of  law,  and  will  therefore  be  consid- 
ered together.  The  testimony  of  the  Jurors  on 
their  voir  dire  was  practically  the  same,  that 
of  Baker  being  substantially  as  follows:  "Q. 
You  heard  of  this  case  at  the  time  of  the  oc- 
currence? A.  Yes,  sir.  Q.  Have  you  read  the 
published  statements  in  the  local  papers  at  the 
time,  or  about  the  time,  of  the  occurrence  of 
this  affair?  A.  I  think  that  I  read  one  that 
was  published  in  the  county  paper  at  the  time, 
I  don't  know  which,  or  perhaps  both.  Q.  Bo 
yon  recollect  now  the  matters  contained  in  that 
which  you  read?  A.  Yes,  sir.  Q.  Did  the  ac- 
L-ount  which  you  read  purport  to  gire  in  detail 
a  statement  of  the  facts,  or  only  a  general 
statement  of  what  had  occurred?  A.  Well,  I 
don't  know  if  I  could  answer  that  qaestion 
now.  Q.  Did  the  account  whicb  you  read  pro- 
fess or  undertake  to  give  the  details  of  the  oc- 
currence? A.  Yes,  sir;  I  should  suppose  so. 
Q.  Did  yon  from  that  account  form  an  opin- 
ion as  to  the  guilt  or  Innocence  of  the  accused? 
A.  Yes,  sir;  I  think  perhaps  I  did.  Q.  You 
think  you  did?  A.  I  thlak  I  did.  Q.  Was 
that  opinion  you  had,  and  is  It  of  such  a  char- 
acter as  to  require  evidence,  primarily,  to  re- 
move it,  or  was  it  only  an  impression?  A.  I 
should  think  it  was  more  of  an  impression  at 
the  time.  Q.  That  is  what  it  amounted  to,  an 
impression?  A.  Tbat  is  all.  Q.  Did  you  talk 
with  persons  concerning  the  matter?  A.  I 
don't  know  whether  I  did  or  not  Q.  Did  you 
talk  with  any  person  with  whom,  from  the 
nature  of  tlielr  conversation,  or  what  he  said 
to  you,  you  might  conclude,  or  did  conclude, 
that  he  knew  the  facts,  or  that  he  simply  de- 
tailed them  to  you  as  hearsay?  A.  No,  sir;  I 
don't  know  that  I  ever  did.  Q.  Is  it  your  be- 
lief, that  you  have  talked  with  no  person  ex- 
cept persons  mostly  who  talked  from  hear- 
say? A.  That  would  be  my  impression.  Q. 
Did  you,  from  any  such  conversation,  form 
any  opinion  as  to  the  guilt  or  Innocence  of  the 
accused?  A.  No;  I  can't  say  that  I  did.  Q. 
Now,  from  what  yon  have  heard  of  tnis  case, 
and  read  of  it,  have  you  now  any  opinion  as 
to  the  guilt  or  innocence  of  the  person  charged 
with  tills  crime?  A.  No;  I  can't  say  that  I 
liare.    Q.  Have  you  any  such  Impression  of 


the  matter  as  would  bias  or  Influence  your 
verdict,  after  you  had  heard  the  testimony  and 
instructions  of  the  court  to  the  Jury?  A.  No, 
sir;  I  don't  know  that  I  have."  Mr  Baker  also 
testified  that  he  had  no  acquaintance  either 
with  the  defendant  or  the  pereon  murdered. 
The  cross-examination  by  Mr.  Good,  on  behalf 
of  the  defendant,  was  substantially  as  fol- 
lows: "Q.  You  have  read  about  the  case  in  the 
local  papers,  and  possibly  In  the  Omaha  Bee? 
A.  Yes,  sit.  Q.  You  have  heard  some  talk 
with  reference  to  the  case?  A.  Street  conver- 
sations, perhaps.  Q.  The  conversations  wuich 
you  heard  were  conversations  between  per- 
sons from  Valparaiso,  or  any  of  them  from 
Valparaiso  or  persons  in  that  vicinity?  A. 
No,  sir;  I  am  not  acqtmlnted  down  In  Valpa- 
raiso. I  think  it  was  here  on  the  streets 
among  neighbors.  Q.  Do  you  know  whether 
or  not  the  persons  with  wham  yuu  talked,  or 
heard  the  conversation,  related  what  were  the 
facts,  or  what  were  claimed  to  be  the  facts  in 
the  case?  A.  No,  I  don't  know  as  to  that  Q. 
From  what  you  heard,  and  what  you  read, 
did  you  form  any  Impression  as  to  what  ver- 
dict ought  to  be  rendered  in  this  case?  A. 
That  would  be  owing  to  the  reliance  I  would 
put  upon  it  Q.  How  much  reliance  did  you 
put  upon  it,  Mr.  Baker?  A.  No,  sir;  I  can't 
say  that  I  put  tUat  much  reliance  on  it  Q. 
From  what  you  read,  and  what  you  heard, 
did  you  form  any  belief  or  any  bias  or  preju- 
dice for  or  against  the  defendant?  A.  No,  sir. 
Q.  Are  you  conscious  at  this  time,  Mr.  Baker, 
of  any  feeling  or  bias  against  the  defendant? 
A.  No,  sir.  Q.  That  impression  which  you 
then  formed  you  have  now?  A.  Yes,  sir;  I 
suppose  I  have.  Q.  Is  the  impression  which 
you  now  have  such  as  would  require  some  ev- 
idence to  remove  or  change  it?  A  Yes,  sir. 
Q.  The  impression  which  you  have  is  based 
upon  reading  the  newspapers,  and  conversa- 
tions which  you  have  had  and  heard  upon  the 
subject?  A.  Y«s,  sir.  Re-examined  by  coun- 
ty attorney:  Q.  Notwithstanding  this  impres- 
sion, Mr.  Baker,  can  you  sit  here  In  the  trial  of 
this  case  as  a  juror,  and  impartially  try  the 
defendant  on  the  evidence  and  instructions  of 
the  court,  and  not  have  any  bias  by  reason  of 
the  impression  which  you  state  you  have  of 
the  matter?  A  Yes,  Ar;  I  think  I  could." 
The  court  took  the  Juror  in  hand  and  elicited 
from  him  the  statement  that  he  then  had  no 
opinion  as  to  whether  the  defendant  was 
guilty  or  not,  and  that  his  Information  In  re- 
gard to  the  matter  consisted  In  reading  the  ac- 
counts of  the  killing  published  in  the  Wasp 
and  the  Omaha  Bee.  It  is  insisted  that  the  case 
at  bar  falls  squarely  witliin  the  rule  an- 
nounced by  this  court  in  Miller  v.  State,  29 
Neb.  437,  46  N.  W.  461.  It  was  there  held, 
following  Ourry  y.  State,  4  Neb.  550,  Olive  v. 
State,  11  Neb.  11,  7  N.  W.  444,  and  Cowan  v. 
State,  22  Neb.  619,  86  N.  W.  405,  that,  "when 
a  person  called  to  serve  as  a  juror  in  a  crim- 
inal case  declares  on  his  voir  dire  that  he  has 
an  opinion  as  to  the  guilt  or  innocence  of  the 
accused,  based  on  rumor  and  reading  of  news- 
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paper  accounts  of  the  alleged  crime,  which 
will  require  evidence  to  remove,  a  cballeiige 
for  cause  should  be  sustained,  even  though  be 
states  that  he  thinks  he  could  render  an  im- 
partial verdict  under  the  law  and  evidence." 
The  statute  provides  (Cr.  Code,  S  468)  that  in 
a.  criminal  case  a  challenge  for  cause  may  be 
made  to  any  person  called  to  serve  as  a  Juror, 
for  any  of  the  nine  grounds  which  are  enu- 
merated, the  second  of  which  is  as  follows: 
"That  he  has  formed  or  expressed  an  opinion 
as  to  the  guilt  or  Innocence  of  the  accused; 
provided,  that  if  the  juror  siiall  state  that  he 
has  formed  or  expressed  an  opinion  as  to  the 
guilt  or  Innocence  of  the  accused,  the  court 
shall  thereupon  proceed  to  examine,  on  oath, 
such  Juror  as  to  the  ground  of  such  opinion; 
and  if  it  shall  appear  to  have  been  founded  np- 
on  reading  newspaper  statements,  or  reports,  or 
upon  rumor  or  hearsay,  and  not  upon  conver- 
sations with  witnesses,  of  the  transactions,  or 
reading  reports  of  their  testimony  or  hearing 
them  testify,  and  the  Juror  sliall  say  on  oath, 
that  he  feels  able,  notwithstanding  such  opin- 
ion to  render  an  impartial  verdict  upon  the 
law  and  the  evidence,  the  court  if  saUsfled 
that  such  juror  is  Impartial,  and  will  render 
such  verdict,  may,  in  its  discretion,  admit 
such  juror  as  competent  to  serve  in  such 
case."  It  is  very  evident  thltt  the  object  and 
purpose  of  the  above  provision  was  to  secure 
to  the  state  and  to  the  accused  a  fair.  Impar- 
tial, unprejudiced,  and  unbiased  Jury  in  crim- 
inal prosecutions,  one  that  will  decide  the 
case  upon  the  evidence  alone,  under  the  charge 
of  the  court,  uninfluenced  by  outside  consider- 
ations. A  Juror,  who  upon  his  voir  dire  dis- 
closes that  he  la  biased  or  prejudiced,  or  who 
has  a  fixed  and  settled  conviction  w  opinion 
as  to  the  guilt  or  innocence  of  the  defendant, 
based  upon  mere  rumor,  or  the  reading  of  the 
public  press,  or  founded  upon  conversations 
with  witnesses  of  the  transaction,  is  incompe- 
tent to  serve,  and  should  be  rejected,  even 
though  he  may,  upon  his  examination,  state 
that  he  feels  able  "to  render  an  impartial  vei^ 
diet  upon  the  law  and  the  evidence."  This  is 
the  true  test  of  disqualification,  within  the 
meaning  of  the  statute.  If,  upon  the  whole 
examination  of  the  Juror,  It  Is  manifest  that 
the  opinion  formed  by  him  from  reading 
newspaper  accounts  of  the  alleged  crime,  or 
upon  rumor,  Is  merely  hypothetical,  or  condi- 
tional on  the  truth  of  the  rumor  or  the  news- 
paper reports  read,  that  he  has  no  settled  opin- 
ion as  to  the  guilt  or  Innocence  of  the  accused, 
and  that  he  can  render  a  fair  and  Impartial 
verdict  upon  the  evidence  adduced  on  the 
trial,  under  the  instructions  of  the  court,  the 
juror  is  competent  Murphy  v.  State,  15  Neb. 
383,  19  N.  W.  489;  Bohanan  v.  State,  18  Neb. 
57,  24  N.  W.  390;  Curry  v  State,  6  Neb.  412. 
Under  the  statutes,  the  mere  fact  that  a  Juror 
tias  formed  an  opinion  from  wliat  he  has  heard 
or  read  does  not  disqualify  him  from  acting, 
oor  malie  him  Incompetent  to  serve  as  a  Juror. 
It  is  only  when  the  venireman  has  such  a  set- 
tled opinion,  or  the  examination  shows  such  a 


state  of  mind  as  will  preclude  him  from  re- 
turning a  true  verdict  upon  the  evidence  sut>- 
mitted  on  the  trial,  that  he  is  disqualified.  In 
other  words,  he  is  incompetent  if  be  entertains 
an  unqualified  or  unconditional  opinion  on  tlie 
merits  of  the  case,  however  formed,  or  an 
opinion  of  that  fixed  character  which  repels 
the  presumption  of  innocence  of  the  prisoner. 
The  statute  does  not,  in  express  terms,  nor  by 
fair  implication,  dlaqoaiify  one  from  serving 
as  a  Juror  who  has  read  newspaper  reports  of 
the  commission  of  the  crime.  If  it  did.  In  this 
day  and  age  of  almost  vniversal  reading  of 
the  public  press,  and  where  the  enterprising 
newspaper  man  gathers  and  publisbea  the 
events  of  the  day,  it  wonld  be  almost  impoesi- 
ble  to  secure  a  competent  Jury  to  try  any  im- 
portant criminal  case.  If,  from  reading  the  re- 
ports of  the  commission  of  crime  in  the  news- 
papers, there  is  produced  in  the  mind  of  the 
juror  a  settled  conviction  that  wliat  he  baa 
read  was  true,  and  that  he  had  formed  a  fixed 
opinion  as  to  the  guilt  or  innocence  of  the  of- 
fense charged,  then  soiBcient  grounds  for 
challenge  for  cause  exists,  since  he  would  not 
be  an  Impartial  Juror.  Although  it  is  compe- 
tent and  proper  to  put  to  a  Juror  queetlona  to 
elicit  from  him  whether  he  coald  lay  aside  any 
opinion  formed,  and  decide  the  case  upon  the 
evidence  produced  on  the  trial,  yet  it  is  the 
duty  and  province  of  the  coort,  and  not  of  the 
Juror,  to  pass  upon  and  determine  the  ques- 
tion of  capability,  and  whetlier  or  not  his 
opinion  disqualifies  him  to  act  aa  a  Juror. 
This  is  the  plain  import  of  the  language  of  the 
statute>already  quoted;  besides,  section  460  of 
the  Criminal  Code  declares  that  "all  chal- 
lenges for  cause  shall  be  tried  by  the  court,  on 
the  oath  of  the  person  challenged,  or  any  otber 
evidence,"  etc.  Manifestly,  it  is  the  dnty  of 
the  trial  court  to  decide  as  to  the  fact  of  qual- 
ification of  the  person  challenged,  from  a  con- 
sideration of  his  entire  examination,  and  snob 
other  evidence  and  circumstances  as  tend  to 
throw  light  upon  the  subject.  The  trial  conrt, 
in  determining  tlie  Cact  of  qnaliflcatloD.  is  not 
confined  to  the  answers  of  the  Juror  alone,  but 
may  consider  his  appearance  and  general  de- 
meanor while  undergoing  examination.  A 
venireman  might  answer  that  notwithstanding 
his  opinion  be  could  decide  the  case  on  the  evi- 
dence and  law,  and  that  he  would  not  be  in- 
finenced  by  prior  outside  Information  which  he 
has  obtained,  and  yet  bis  examinatlra  might 
disclose  facts  that  contradict  this  statement. 
If  it  did,  he  is  disqualified.  The  rule  for  which 
counsel  for  the  prisoner  contends.  If  carried  to 
its  logical  conclosion,  will  prevent  most  per- 
sons from  serving  as  Jurors  who  have  heard 
or  read  anything  of  the  purported  facts  bear- 
ing upon  the  issues  to  be  tried.  In  Miller  r. 
State,  supra,  it  was  disclosed  that  the  opinion 
formed  by  the  Juror  from  reading  newspaper 
accounts  of  the  crime,  and  from  rumor,  was  so 
fixed  that  be  could  not  give  the  defendant 
a  fair  and  impartial  trial,  although  he  honest- 
ly believed  he  could  decide  the  cause  upon 
the  testimony  alone,     The  proper  dlstincti(>b 
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was  not  drawa  In  that  and  some  otlier  prior 
vases  in  thla  court  between  a  hypothetical  or 
conditional  opinion,  and  an  unconditional  and 
fixed  one.  A  careful  perusal  of  the  examinar 
tlons  of  the  Jurora  Tracy  and  Baker  discloseB 
that  they  were  not  acquainted  with  ^tber 
the  deceased  or  the  defendant,  that  they  en- 
tertained no  fixed  or  settled  conviction,  U  in- 
deed any,  as  to  the  guilt  or  innocence  of  the 
accused,  but  that  they  could  render  a  fair  and 
Impartial  verdict  according  to  the  evidence. 
The  challenges  for  cause  to  the  Jurors  were 
properly  overruled. 

J.  D.  Hare,  William  Giffen,  and  G.  R.  Me- 
CJormick  were  separately  called  and  examined 
as  witnesses  on  behalf  of  the  state.  The  de- 
fendant at  the  time  objected  to  their  testify- 
ing, on  the  ground  that  their  full  Christian 
names  were  not  written  upon  the  back  of  the 
information,  the  surnames  and  initials  of  the 
Christian  names  of  these  witnesses  being  in- 
dorsed thereon.  The  Identical  question  thus 
presented  by  the  twenty-second,  fortieth,  and 
forty-first  assignments  of  error  was  passed  on 
during  the  present  term  In  Perry  v.  State,  63 
N.  W.'  26,  where  it  was  held  that  such  an  in- 
dorsement of  the  names  of  witnesses  upon  the 
information  is  a  sufficient  compliance  with  the 
requirements  of  the  statute.  No  good  or  suffi- 
cient reason  having  been  suggested  In  the 
brief  of  counsel  for  disturbing  the  rule  an- 
nounced In  the  case  mentioned,  the  decision 
will  be  followed  herein.  Therefore,  defend- 
ant's objections  to  the  above-named  witnesses 
being  sworn  and  examined  are  not  well  taken. 

Drs.  Hare  and  Guttery,  who  conducted  the 
post  mortem  examination  of  the  body  of 
Wright,  were  permitted,  over  the  objections 
of  the  defendant,  to  give  a  particular  and 
minute  description  of  the  gunshot  wounds,— 
the  size,  depth,  and  location  of  each.  These 
rulings  are  the  foundation  of  twenty-third  and 
twenty -fifth  assignments.  The  testimony  was 
clearly  material  and  competent  as  tending  to 
«stabllsh  the  fact  that  death  resulted  from  the 
-wounds.  The  proposition  Is  too  plain  to  re- 
ciulre  elaboration  or  argiunent. 

Six  assignments  of  error— the  24th,  27tb, 
28th,  31st,  33d,  and  36th— are  predicated  upon 
the  permitting  of  as  many  witnesses  called  by 
the  state  to  testify  as  to  the  intensity  of  the 
jjiain  suffered  by  the  deceased  after  the  wounds 
were  inflicted.  It  is  strenuously  argued  that 
this  testimony  was  inadmissible  and  was  pre- 
judicial to  the  prisoner,  for  the  reason  that 
the  Jury  might  infer  therefrom  that  It  was 
proper  to  consider  such  testimony  in  determin- 
ing the  degree  of  the  offense  charged.  Each 
of  the  six  witnesses  testified  to  certain  dying 
declarations  of  the  deceased,  over  the  objec- 
tions of  the  defendant  that  no  proper  founda- 
tion had  been  laid  for  this  class  of  testimony, 
in  tJiat  it  was  not  shown  that  the  party  mak- 
ing them  at  the  time  believed  himself  in  ex- 
tremis. The  competen(3r  of  dying  declarations 
is  a  question  for  the  coturt  to  determine  in 
view  of  the  circumstances  under  which  they 
were  made.  In  order  to  be  admissible  it  Ja 
v.63N.w.no.9— 52 


easfflitial  that  the  party  offering  them  estab- 
lish that  they  were  made  under  a  sense  of  im- 
pending death.  Bakes  v.  People,  2  Neb.  157; 
Fitzgerald  v.  State,  11  Neb.  577,  10  N.  W. 
495;  Binfleld  v.  State,  15  Neb.  484,  19  N.  W. 
607.  The  physical,  as  well  as  mental,  condi- 
tion of  the  deceased  at  the  time  of  the  making 
of  the  declaration  is  admissible,  not  only  as 
tending  to  prove  that  they  were  In  extremis, 
but  as  affecting  the  weight  which  should  be 
given  them  by  the  Jury.  While  it  is  true  the 
testimony  relating  to  the  degree  of  pain  and 
suffering  of  the  deceased  was  hitroduced  after 
the  witnesses  had  detailed  the  dechiratlons, 
yet  there  should  not  be  a  new  trial  awarded 
for  that  reason,  since  the  order  of  introduc- 
ing evidence  is  discretionary  with  the  trial 
court  Glough  v.  State,  7  Neb.  323;  Village 
of  Ponca  V.  Crawford,  18  Neb.  551,  26  N.  W. 
365;  McCleneghan  v.  Beid,  34  Neb.  472,  51  N. 
W.  1037;  Consaul  v.  Sheldon,  35  Neb.  247,  52 
N.  W.  1104.  The  record  in  the  case  at  bar 
fails  to  show  that  the  defendant  has  been  de- 
prived of  a  substantial  right  or  that  there  has 
been  an  abuse  of  discretion  in  the  order  in 
which  tlie  proofs  were  put  in. 

Several  assignments  of  error  refer  to  per- 
mitting of  different  witnesses  to  testify  to 
verbal  confessions  made  by  the  defendant 
Objections  were  made  to  the  introduction  of 
these  admissions  or  confessions,  on  the  ground 
that  no  foundation  was  laid.  The  record, 
without  the  least  contradiction,  discloses  that 
the  confessions  proven  upon  the  trial  were 
made  on  the  day  of  the  tragedy  before  the 
defendant  was  arrested,  and  under  circum- 
stances of  so  conclusive  a  nature  as  to  estab- 
lish beyond  controversy  that  they  were  volun- 
tary, and  without  any  inducement  of  any  kind 
being  held  out  to  the  defendant  to  obtain 
them.  They  were  made  on  the  defendant's 
own  offer,  without  question  or  suggestion,  and 
without  the  influence  of  hope  or  fear,  and 
were  therefore  admissible.  Furst  r.  State,  31 
Neb.  403,  47  N.  W.  1116. 

C.  S.  Allen,  an  attorney  residing  at  Val- 
paraiso, testified  to  a  conversation  bad  with 
the  defendant,  in  which  the  latter  detailed  the 
shooting  and  the  circumstances  surrounding 
the  parties  at  the  time.  Objection  was  made 
by  the  defendant  to  this  testimony,  on  the 
ground  that  the  communication  was  privi- 
leged, which  was  overruled,  and  the  testimony 
admitted.  A  reversal  is  sought  on  that  ground. 
Subdivision  4,  {  328,  Code  Civ.  Proc.,  provides 
that  testimony  cannot  be  given  by  "an  attor- 
ney, concerning  any  communication  made  to 
him  by  his  client  in  that  relation,  or  his  ad- 
vice thereon,  without  the  client's  consent  in 
open  court,  or  In  writing  produced  In  court" 
Section  333  declares  that  "no  practidng  at- 
torney •  •  •  shall  be  allowed.  In  giving 
testimony,  to  disclose  any  confidential  com- 
munication, properly  Intrusted  to  him  in  his 
professional  capacity,  and  necessary  and  prop- 
er to  enable  him  to  discharge  the  functions 
of  bis  ofiice  according  to  the  usual  course  of 
practice  or  discipline."     The   foregoing  pro- 
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visions  have  heretofore  been  considered  by 
this  court,  and  it  has  been  held  that  any  confi- 
dential communication  made  by  a  party  to  an 
attorney  Is  privileged,  and  cannot  be  given  in 
evidence  unless  the  client  consents  thereto. 
Romberg  v.  Hughes,  18  Neb.  579,  26  N.  W. 
351;  Nelson  v.  Bedcer,  32  Neb.  99,  48  N.  W. 
962.  In  order  to  entitle  one  to  the  protec- 
tion of  the  statute  which  renders  the  com- 
munication to  a  lawyer  privileged,  it  is  ob- 
vious that  the  relation  of  client  and  attor- 
ney must  have  existed  between  them.  Were 
the  admissions  testified  to  by  Mr.  Allen  made 
by  the  defendant  in  confidential  consulta- 
tion with  him  as  his  attorney?  This  is  a 
question  of  fact  to  be  determined  from  the  evi- 
dence introduced  on  that  issue.  It  is  undis- 
puted tliat,  shortly  after  the  shooting,  the  de- 
fendant went  to  the  law  office  of  Mr.  Allen, 
where,  in  the  presence  of  J.  K.  Vandemark,  an 
attorney  of  the  same  town,  the  conversation 
in  question  occurred.  It  was  also  shown  with- 
out contradiction  that  Mr.  Allen  bad  never  at 
any  time  been  employed  by  the  defendant, 
although  on  two  previous  occasions  Mr.  Basye 
went  to  see  him  to  engage  him  to  look  after 
some  legal  business,  but  Mr.  Allen  declined 
to  take  the  cases  or  to  be  retained.  The  evi- 
dence of  the  latter  shows  at  the  time  the  ad- 
mlaslons  were  made  the  defendant  did  not 
seek  his  counsel  or  ask  to  engage  him;  that 
uothhig  was  said  from  which  the  inference 
could  be  drawn  that  the  accused  desired  to 
consult  with  blm;  that  he  gave  him  no  ad- 
vice, although  Mr.  Vandemark  told  him  what 
to  do.  The  testimony  of  Mr.  Vandemark  was 
to  the  efCect  that  it  was  the  witness'  under- 
standing that  Basye  came  to  employ  Mr.  Al- 
len, and  that  the  latter  and  the  witness  both 
counseled  him.  The  evidence  is  ample  to 
Justify  the  trial  court  in  reaching  the  conclu- 
sion that  the  relation  of  attorney  and  client 
did  not  exist  between  Alien  and  the  defendant, 
and  that  the  communication  was  not  made 
by  the  latter  confidentially  to  obtain  Mr.  Al- 
len as  bis  counsel.  It  is  argued  that  the  com- 
munication is  privileged,  since  Mr.  Vande- 
mark gave  advice  in  the  capacity  of  an  at- 
torney, and  that  Mr.  Allen  could  not  disclose 
the  confession,  because  he  happened  to  be 
present  at  the  time.  Whart  Cr.  Ev.  {  496, 
and  Bowers  v.  State,  29  Ohio  St  542,  are 
cited  by  connsel  in  support  of  their  conten- 
tion. These  antborlties  are  not  In  point.  Mr. 
Wharton,  after  stating  the  general  rule  In  re- 
gard to  communications  made  by  a  client  to 
bis  attorney  being  privileged,  says:  "Nor  does 
Ibe  privilege  cease  to  operate  because  a  friend 
was  present  with  the  client  at  the  interview." 
To  the  same  effect  is  Bowers  v.  State,  supra. 
Tbe  doctrine  has  no  application  to  the  facts 
In  the  case  at  bar.  Under  the  foregoing  au- 
thorities, an  attorney  will  not  l>e  permitted 
to  disclose  tbe  admissions  or  communications 
of  his  client,  against  the  consent  of  the  latter, 
because  the  same  were  made  in  the  presence 
of  a  third  party.  But  it  by  no  means  fol- 
lows that  such  third  party,  who  was  in  no  way 


connected  with  the  attorney  or  dlent,  cannot 
testify  as  to  such  admissions.  Neither  is  tbe 
attorney  permitted,  nor  can  the  client  be  com- 
pelled, to  disclose  communications  or  state- 
ments made  by  the  latter  to  the  former;  but 
further  than  this  the  law  affords  no  protec- 
tion. Where,  at  least  in  the  absence  of  fraod 
and  collusion,  a  client  makes  statements  to 
his  attorney  in  the  presence  of  a  third  party, 
such  person  is  not  prohibited  by  statute  from 
testifying  to  such  statement  State  v.  Ster- 
rett  68  Iowa,  76,  25  N.  W.  936;  Jackson  v. 
French,  3  Wend.  339;  Hatton  v.  Robinson. 
14  Pick.  416;  Perry  v.  State  (l6abo)  38  Pac. 
655;  People  v.  Buchanan  (N.  Y.  App.)  39  N. 
E.  846.  It  follows  from  what  has  been  said 
that  the  defendant  was  not  entitled  to  have 
tbe  statements  made  by  Basye  to  Allen  ex- 
cluded as  a  privileged  oommunicatioa 

Upon  the  trial,  the  defendant  offered  to 
prove  by  two  witnesses,  D.  O.  White  and 
Jumcs  Casement,  while  they  were  upon  the 
stand,  tiiat  bis  reputation  for  honesty  and 
integrity  was  good  in  tile  community  where 
he  lived.  The  court  excluded  tbe  offered 
testimony,  of  which  action  complaint  is  now 
made.  The  text  books  and  tbe  adjudicated 
cases  agree  that  In  a  criminal  trial,  evi- 
dence of  the  previous  good  character  of  the 
defendant  is  always  admissible,  as  a  foct 
for  the  Jury  to  consider  in  detemilnini?  tin.- 
question  of  guilt  or  innocence.  The  char- 
acter the  defendant  is  entitled  to  prove  must 
be  consistent  with  tlie  offense  charged.  For 
instance,  in  a  prosecution  for  murder,  his 
general  reputation  as  a  peaceable  and  qniet 
man  Is  competent  but  not  bis  character 
for  honesty  and  integrity.  Had  this  prosecu- 
tion been  for  larceny,  ttaoi  the  offered  evi- 
dence would  have  been  admisstUe.  Wtaart. 
Cr.  Ev.  S  60,  note  S. 

Several  witnesses  were  Introduced  t^  tbe 
defendant  who  testified  to  bis  general  reputa- 
tion as  a  peaceable  and  law-abiding  citizen. 
On  cross-examination,  each,  over  the  objec- 
tion and  exception  of  the  defendant,  stated 
that  he  had  beard  of  tbe  defendant  havlii^  a 
quarrel  with,  and  striking,  a  man  several 
years  before,  while  he  resided  near  Ray- 
mond. It  is  argued  that  under  tbe  mle  an- 
nounced in  Olive  V.  State,  11  Neb.  1,  7  N.  W. 
444,  and  Patterson  v.  State,  41  Neb.  53S.  .M* 
N.  W.  917,  tbe  admission  in  evidence,  on 
cross-examination,  of  specific  facts  tendini; 
to  show  the  accused's  reputation  to  he  bad. 
was  erroneous.  Tbe  precise  point  here  raised 
was  involved  in  and  passed  upon  by  the  court 
in  the  cases  mentioned  above,  in  eacb  of 
which  it  was  held  tliat  the  admission  of  such 
testimony  upon  cross-examination  was  le^ 
versible  error.  In  the  syllabus  in  each  case 
it  was  correctly  decided  that  where  a  de- 
fendant in  a  criminal  case  has  introduced 
evidence  of  his  good  character  or  reputation, 
the  state.  In  reply,  cannot  prove  particular 
facts  in  order  to  show  it  to  be  bad.  This  rule 
is  a  wise  one,  for  the  obvious  reason  tbat  the 
accused  is  not  expected  to  be  prepared   to 
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meet  a  distinct  and  specific  charge.  The 
principle,  however,  was  not  correctly  ap- 
plied to  the  focts  in  the  two  Nebraska  cases. 
It  was  upon  cross-examination  that  the  wit- 
ness was  Interrogated  as  to  specific  matteta 
While  particular  facts  are  inadmlBsible  in 
evidence  upon  direct  examination  for  the 
purpose  of  sustaining  or  overthrowing  chai^ 
acter,  yet  this  doctrine  does  not  extend  to 
cross-examination.  It  is  firmly  settled  by 
the  adjudications  in  this  country  that,  upon 
cross-examination  of  a  witness  who  has  tes- 
tified to  general  reputation,  questions  may  be 
propounded  for  the  purpose  of  eliciting  the 
sonrce  of  the  witness'  information,  and  par- 
ticular facts  may  be  called  to  his  attention, 
and  he  be  asked  whether  be  ever  heard  them. 
This  Is  permissible,  not  for  the  purpose  of 
establishing  the  truth  of  such  facts,  but  to 
test  the  witness'  credibility,  and  to  enable  the 
Jury  to  ascertain  the  weight  to  be  given  to 
his  testimony.  The  extent  of  the  cross-ex- 
amination of  a  witness  must  be  left  to  the 
discretion  of  the  trial  court.  The  questions 
put  to  the  several  witnesses  were  within  the 
scope  of  a  legitimate  cross-examination,  and 
there  was  no  abuse  of  discretion  in  permit- 
ting them  to  be  answered.  State  v.  Arnold, 
12  Iowa,  480;  Oliver  v.  Pate,  48  Ind.  132;  Peo- 
ple V.  Annls,  13  Mich.  511;  Rex  v.  Martin, 
0  Car.  &  P.  562;  Leonard  v.  Allen,  11  Cush. 
241;  Ingram  v.  State,  67  Ala.  67;  Tesney  v. 
State,  77  Ala.  33;  De  Arman  v.  State,  71  Ala. 
357;  Jackson  v.  State,  78  Ala.  471;  State  v. 
.Terome,  33  Conn.  265;  Carpenter  v.  Blake, 
10  Hun,  358;  Phil.  Bv.  352;  Best,  Bv.  8  261. 

Another  contention  is  that  the  court  erred 
In  refusing  to  allow  the  defendant  to  prove 
that  the  deceased  was  a  quarrelsome  and  irri- 
table man,  and  that  he  had  made  threats 
against  the  defendant,  which  were  commonl- 
cated  to  the  accused  the  evening  prior  to  the 
shooting.  This  evidence  ought  to  have  been 
received.  In  a  homicide  case,  where  it  is 
claimed  that  the  killing  was  in  self-defense, 
evidence  of  the  quarrelsome  disposition  of 
the  deceased,  and  the  threats,  are  proper  ele- 
ments for  the  Jury  to  consider  in  determin- 
ing whether  the  defendant  was  Justified  in 
taking  the  life  of  the  deceased.  In  State  r. 
Zellers,  7  N.  J.  Law,  230,  the  court  say:  "In- 
asmuch as  the  distinction  between  murder 
and  manslaughter  depends  upon  the  impidses 
of  the  mind  with  which  the  act  was  com- 
mitted, every  circumstance  which  goes  to 
show  the  feeling  of  the  parties  towards  each 
other  may  be  proper.  That  temper,  which  at 
one  time  might  not  be  excited,  might,  under 
the  excitement  of  other  circumstances,  be 
more  easily  aroused,  and  therefore  It  may  be 
received  by  the  Jnry  to  show  the  state  of 
mind  of  the  parties."  In  Brownell  v.  People, 
38  Mich.  735,  Campb^,  C.  J.,  speaking  for 
the  court,  observes:  "The  defense  rested 
upon  the  grounds,  among  others,  that  Brow- 
nell oaed  a  pistol  to  repel  an  qssault  which 


was  not  only  violent  in  fact,  but  made  by  a 
powerful  man,  of  dangerous  temper,  who  had 
made  threats  against  him.  Looking  at  the 
case  in  a  common-sense  light,  we  cannot 
avoid  seeing  that  any  person  would  naturally 
be  more  in  fear  of  a  man  of  that  sort  than 
of  a  quiet  or  weaker  man,  and  would,  in  case 
of  an  attack  from  him,  feel  a  greater  need 
of  extreme  measures  to  protect  himself,  and 
resist  his  adversary.  Inasmuch  as  every  one 
finds  his  excuse  in  facts  as  they  honestiy  ap- 
pear to  him,  such  Important  facts  as  these 
cannot  be  disregarded."  State  v.  Tackett, 
1  Hawks,  210,  was  a  prosecution  for  the 
crime  of  murder.  The  defendant  set  up  self- 
defense.  The  supreme  court,  on  a  review  of 
the  case,  uses  this  language:  "If  the  general 
behavior  of  the  deceased  vras  marked  with 
turbulence  and  Insolence,  It  might,  in  con- 
nection with  the  threats,  quarrels,  and  exist- 
ing causes  of  resentment  he  had  against  the 
prisoner,  increase  the  probability  that  the 
latter  had  acted  under  strong  and  legal  provo- 
cation." In  State  v.  Tarter  (Or.)  37  Pac.  53. 
the  supreme  court  of  Oregon  say:  "Where 
the  circumstances  raise  a  question  of  self- 
defense,  evidence  of  communicated  threats, 
recently  made,  is  admissible  for  •  the  put-- 
pose  of  showing  the  motive  of  the  deceased, 
and  the  nature  and  character  of  the  assault. 
So,  also,  proof  of  threats  not  communicated 
IB  often  admitted  for  the  purpose  of  cor- 
roborating evidence  of  those  communicated; 
and  likewise,  where  it  is  doubtful  from  the 
evidence  which  party  commenced  the  affray, 
communicated  threats  are  admissible  to  show 
who  was  probably  the  first  assailant"  As 
sustaining  the  doctrine  that  the  character 
and  disposition  of  the  deceased,  and  the 
threats  made  by  him  against  the  prisoner, 
were  admissible  in  evidence,  see  Whart  Cr. 
Ev.  Si  72-78,  and  cases  there  cited;  2  Thomp. 
Trials,  gS  2173,  2174,  and  cases  dted;  Hnrd 
y.  People,  25  Mich.  405.  It  is  true  that  more 
than  one  vtritness  for  the  defense  did  testify 
to  threats  made  by  the  deceased,  but  that  is 
no  reason  why  the  witness  Espy  should  not 
have  been  permitted  to  detail  other  similar 
threats  which  be  heard  the  deceased  utter 
concerning  the  accused  recentiy  before  the 
tragedy. 

There  are  errors  alleged  npon  the  admission 
and  exclusion  of  testimony,  but,  as  they  are 
not  likely  to  be  repeated  upon  another  trial, 
they  will  not  be  considered  by  us.  So,  too, 
the  giving  of  a  number  of  instructions,  as 
well  aa  the  refusal  of  the  defendant's  request 
to  charge,  are  assigned  as  error,  but  we  will 
not  stop  to  review  them,  although  an  ex- 
amination shows  that  some  of  the  instruc- 
tions given  on  the  subject  of  self-defense 
were  erroneous.  We  do  not,  however,  place 
a  reversal  upon  that  ground.  For  the  errors 
already  Indicated,  the  Judgment  is  reversed 
and  the  cause  remanded.  Reversed  and  re- 
manded. 
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MATHEWS  T.  O'SHEA  «t  aL 
(Supreme  Court  of  Nebraska.    June  18,  1886.) 
Pbimcipii,  and  Aobnt— Volcntabt  Payment  to 

AOXKT— LlABILITT  OF  AflEXT— COSVBBSIOS— 

Plbadwo  ahd  Proof— Variaxcb. 

1.  Where,  in  the  fcbsence  of  fraud,  money 
hai  been  voluntarily  paid  an  agent  for  the  ose 
of  his  principal,  in  pursuance  of  a  valid  au- 
thority, the  agent  is  not  liable  to  an  action  in 
conversion  at  the  suit  of  the  party  paying  the 
money,  altheuxh  the  money  has  never  been  paid 
over  to  the  principal. 

2.  Whether  an  agent  who  receives  money 
for  his  princiind  is  liable,  as  principal,  to  the 
person  paytbg  it,  so  long  as  the  agent  stands  in 
his  original  situation,  and  until  there  has  been 
a  change  of  circumstances,  by  his  having  paid 
over  the  money  to  his  principal,  or  done  some- 
thing equivalent  to  it,  is  not  decided. 

3.  The  allegations  of  the  petition  and  the 
proof  must  agree. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Madison  county; 
Jackson,  Judge. 

Action  by  J.  F.  Mathews  against  Thomas 
O'Sbea  and  another  for  conyerslon  of  money. 
Defendants  bad  judgment,  and  plaintiff  brings 
error.     Affirmed. 

Robertson,  Wlgton  &  WUtham,  tor  plain- 
tiff In  error.  Boblnsoo  &  Reed,  for  defend- 
ants in  error. 

NORVAL,  C.  J.  This  la  an  action  by  J.  F. 
Mathews,  for  the  conversion  of  $100,  lawful 
money  of  the  United  States.  The  petition 
contains  the  usual  averments.  The  answer 
Is  a  general  denial.  At  the  close  of  the  plain- 
tlfTs  testlmcxiy  the  jury,  under  the  direction 
of  the  court,  returned  a  vordlct  for  the  de- 
fendants, and  from  a  Judgment  in  their  Cavor 
plaintiff  prosecutes  error. 

On  the  20th  day  of  January,  1892,  one  W. 
L.  Ramey,  through  the  defendants,  as  bis 
agents,  entered  Into  a  written  contract  with 
the  plaintiff  to  convey  to  him  certain  real  es- 
tate situate  in  the  city  of  Madison,  this  state, 
for  and  in  consideration  of  the  sum  of  $3,000. 
By  the  terms  of  the  agreement  the  plaintiff 
was  to  and  did  i>ay  to  the  defendants,  upon 
the  contract,  at  the  time  of  Its  execution,  for 
the  use  of  Ramey,  the  sum  of  $100.  The  re- 
maining $2,000  was  to  be  paid  to  plaintiff  on 
Marcb  1,  1892,  or  upon  the  execution  and  de- 
livery to  him  of  a  warranty  deed  for  the 
premises,  and  an  abstract  showing  title  per- 
fect and  dear  of  all  incumbrances,  of  what- 
ever nature.  On  the  1st  day  of  March,  1892, 
the  plaintiff  tendered  to  the  defendants  the 
unpaid  purchase  price,  and  demanded  the 
deed.  They  declined  to  receive  the  money, 
and  failed  to  furnish  the  deed  for  the  proper- 
ty, at  the  time  stipulated,  and  thereupon 
plaintiff  demanded  of  the  defendants  the  $100 
previously  paid;  they  having  never  paid  the 
same  to  Ramey,  their  principal,  nor  has  be 
ever  requested  payment  to  him.  The  defend- 
ants refused  to  pay  the  money  to  the  plain- 
tiff. About  the  15th  of  March  the  defendants 
tendered  to  the  plaintiff  a  deed  to  the  proper- 
ty, without  an  abstract  of  title,  which  was 


not  accepted,  tbe  property  being  Incumbered. 
In  the  month  of  July,  following,  Ramey, 
through  the  defendants,  as  bis  'agents,  re- 
quested tbe  plaintiff  to  make  a  quitclaim  deed 
to  the  premises  to  him,  for  tbe  reason  that 
the  written  oontnct  bad  been  placed  ob  rec- 
ord. This  request  was  compUed  with  by  the 
plaintiff.  The  sole  question  for  determina- 
tion Is  whetho*,  under  the  foregoing  facts, 
this  action  can  be  maintained.  It  is  undis- 
puted that  the  defendants  were  acting  as 
agents,  merely,  for  Mr.  Ramey,  and  were 
known  as  such  to  the  plaintiff.  A  payment 
to  them  was,  in  law,  a  payment  to  their  prln- 
cipaL  Had  they  paid  over  the  $100  to  Mr. 
Ramey,  possibly  the  plaintiff  could  have  main- 
tained an  action  against  the  latter  for  a 
breach  of  tbe  contract,  or  upon  tlie  implied 
promise  to  refund  the  money  in  case  he  failed 
to  execute  the  deed  as  agreed;  but  it  is  dear 
that  a  suit  for  conversion  would  not  lie 
against  him,  Qven  though  be  had  received  tbe 
money  from  Ills  agents.  Neither  can  an  ac- 
tion in  tbe  present  form  be  maintained 
against  the  defendants,  who  were  acting  for 
their  principal,  since  the  plaintiff  has  neither 
such  a  possession  or  title  to  the  money  as 
would  enable  him  to  do  so.  Upon  the  pay- 
ment of  the  $100  to  the  defendants,  the  plain- 
tiff's title  to  it  was  divested,  and  It  passed 
at  once  to  Mr.  Ramey.  the  principal.  The 
agents  did  not  obtain  possession  of  the  money 
wrongfully  or  fraudulently,  but  lawfully,  and 
were  holding  It  alone  for  the  principal.  There 
has  been  no  conversion. 

True,  tile  money  has  never  been  paid  over 
to  Mr.  Ramey;  and  it  is  argued  tliat,  wliere 
an  agent  receives  money  for  his  principal, 
he  Is  liable,  as  principal,  to  the  person  so 
paying  it,  if  the  money  has  not  been  paid 
over  to  tbe  principal,  and  there  has  been  no 
change  in  the  agent's  original  situation. 
Whether  tills  contention  Is  well  founded,  or 
not,  we  wUl  not  now  stop  to  consider  or  de- 
dde.  It  may  be  observed  that  the  autliorltics 
bearing  upon  the  question  are  conflicting. 
Ttie  following  hold  tliat  the  agoit  is  not  per- 
sonally liable  to  the  person  paying  the  mon- 
ey: Smith  V.  Bond,  25  W.  Va.  387;  Costlgan 
V.  Newland,  12  Barb.  456;  Colvln  v.  Hol- 
brook,  2  N.  T.  126;  Lyon  v.  Tevis,  8  Iowa. 
70;  Denny  v.  Manhattan  Co.,  5  Denio,  dXO. 
The  oppodte  rale  is  sustained  in  Her.rf:ey 
V.  Pruyn,  7  Johns.  179;  Stone  v.  Wood.  7 
Cow.  453;  Cox  v.  Prentice,  3  Maule  &  S.  344; 
Ripley  V.  Gelston,  9  Johns.  201.  Conceding 
that  money  paid  an  agoit  for  his  principal 
may  be  recovo-ed  from  such  agent,  the  proper 
action,  wheie  there  has  been  no  fraud  tn  tbe 
transaction,  is  for  money  had  and  rectived. 
Ashley  v.  Jennings,  48  Mo.  App.  142.  In  tbe 
case  under  consideration  no  fraud  is  Imputed 
to  the  defendants,  but  the  money  was  hon- 
estly and  fairly  received  by  them  as  agents 
for  their  prindpal.  The  suit  is  In  conveirion. 
and  tbe  evidence  does  not  sustain  tbe  aver- 
ments of  petition.  The  rule  is  that  the  alle- 
gations of  tbe  petition  and  the  proof  must 
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agree.  RaUr«ad  Co.  t.  GrabHn.  88  Neb.  86, 
66  N.  W.  796,  and  67  N.  W.  522;  DlUon  v. 
Starin  (Neb.)  63  N.  W.  14;  Xoang  y.  moej, 
19  Neb.  643,  26  N.  W.  256.  It  foUows  tbat 
tbe  court  did  not  err  in  directing  a  v^dlct 
for  tbe  defendants.  Tbe  Jodgment  ia  af- 
firmed. 


8TATB  er  rel.  OHURCHIIiL,  Atty.  Oen.,  T. 
HAT  et  aL 

(Supreme  Conrt  of  Nebraska.    June  18,  1896.) 

BTATDTgg— RbPBH  BT  IMPLICATION  —  PUBLJC  Ot- 

FIOBliS — RbMOTAI.  BT  GOVKRHOB — RlTirW  BT 

COUBTB— FlHDINOB— SUFnOIBHOT. 

LA  aabseqnent  atatnte  treatiiig  of  a  anb- 
Ject  in  general  terms,  and  not  ezpresslr  contra- 
di<rtine  tbe  more  positive  provisions  of  a  prior 
special  act,  will  not  be  construed  as  a  repeal  by 
implication  of  tbe  latter,  if  any  other  reasonable 
construction  can  be  adopted. 

2.  Tbe  provision  of  section  7,  art  7,  c.  83, 
Comp.  St.,  for  the  bearing  by  the  board  of  public 
lands  and  buUdinn  of  charges  against  certain 
officers,  is  enmulanre  only,  and  was  not  intended 
as  a  repeal  of  the  prior  provision  for  tbe  removal 
by  the  governor  for  cause  of  the  superintendent 
of  title  hospital  for  the  insane  at  Lincoln  (Comp. 
St.  e  40.  S  11). 

3.  The  power  conferred  upon  the  governor 
to  remove  certain  public  officers  for  cause  is  an 
administrative,  ana  not  a  judicial,  function,  and 
orders  made  in  tbe  ezerdse  of  that  power  are 
not  reviewable  by  the  courts. 

4.  The  limit  of  judicial  interference  in  such 
case  is  to  protect  public  officers,  removable  for 
cause  only,  in  their  right  to  a  hearing  upon  spe- 
cific charges. 

5.  Certain  findluga  examined,  and  Md  to 
sustain  tbe  order  based  thereon  removing  tbe 
respondent  from  the  office  of  superintendent  of 
the  hospital  for  the  insane  at  Lincoln. 

(Syllabna  by  the  Court.) 

Original  proceeding  fn  qno  warranto  on  tbe 
relation  of  the  attorney  general  against  John 
T.  Hay  and  others  to  determine  the  right  to 
the  office  of  superintendent  of  tbe  boepital  for 
the  Insane.    Judgment  of  ouster. 

A.  S.  Cburcbill,  Atty.  Gen.,  In  pro.  per. 
Webster,  Rose  &  Flaberdlck,  for  respondent 
Hay.  0.  Hollenbeck,  J.  W.  G.  Abbott,  and 
M.  B.  Reese,  for  respondent  Abbott 

POST,  J.  This  is  an  original  proceeding  In 
tbe  nature  of  a  quo  warranto  on  the  rebitlon 
of  the  attorney  genei-al  under  tbe  provisions 
of  section  714  of  the  Civil  Code,  for  tbe  pur- 
pose of  determining  which  of  tbe  respondents 
Is  entitled  to  tbe  office  of  superintendent  of 
the  hospital  for  the  Insane  at  Lincoln.  Tbe 
questions,  we  are  called  upon  to  decide  are 
all  presented  by  the  pleadings  of  the  re- 
spondents, hence  further  reference  to  tbe  in- 
formation win  not  be  required  In  this  opinion. 

It  appears  from  the  iJeadings  that  tbe  re- 
spondent Hay,  hereinafter  referred  to  as  Dr. 
Hay,  was  by  Hon.  Lorenzo  Crounse,  gover- 
nor, appointed  to  the  office  In  dispute,  bis  ap- 
pointment taking  effect  April  1,  1883.  Tbe 
authority  for  such  appointment  Is  found  In 
section  10,  c  40,  Comp.  St.,  as  follows:  "Tbe 
governor  of  the  state,  shall  appoint  a  super- 
intendent and  may  appoint   two  assistant 


physicians  for  the  hospital  of  tbe  insane,  one 
of  whom  shall  be  a  woman,  who  shall  hold 
their  offices  for  a  term  of  six  years,  unless 
sooner  removed  as  hereinafter  provided."  It 
ia  by  section  11  of  said  chapter  further  pro- 
vided that,  "The  superintendent  of  said  iusti- 
tution  shall  be  a  physician  of  acknowledged 
skill  and  ability  in  bis  profession,  and  a  grad- 
uate of  a  regular  medical  college.  He  shall 
be  tfae  chief  executive  officer  of  tbe  hospital 
and  shall  bold  bis  office  for  the  term  of  six 
years  unless  sooner  removed  by  tbe  governor 
for  malfeasance  In  office  or  other  good  and 
sufficient  cause."  On  the  20tb  day  of  April, 
1896,  Hon.  Silas  A.  Holcomb,  governor,  caused 
to  be  served  npon  tbe  respondent  above 
named  tbe  following  notice: 

"Lincoln.  Nebr.,  April  20,  1896.  To  3.  T. 
Hay,  M.  D.,  Hospital  for  the  Insane,  Lincoln, 
Nebr.— Sir:  I  beg  to  hereby  notify  you  that 
Information  and  complaints  in  tbe  nature  of 
charges  have  been  presented  to  me  afTectlng 
your  management  of  tbe  hospital  for  tbe  in- 
sane at  Lincoln,  Nebr.,  over  which  you  have 
heretofore  bad  control  as  superintendent, 
specified  as  follows:  First.  That  the  man- 
agement of  said  hospital  while  under  your 
control  has  been  extravagant,  costing  tbe  tax- 
payers of  tbe  state  a  mnch  greater  sum  of 
money  than  like  Institntions  similarly  situated 
In  adjoining  states.  Second.  That  as  super- 
intendent of  said  hospital  you  have  grossly 
neglected  your  duty  In  permitting  and  allow- 
ing your  subordinates  and  employes  to  wan- 
tonly and  cruelly  assault,  abuse,  and  mal- 
treat the  patients  In  said  hospital  for  treat- 
ment Third.  That  you  have  been  negligent 
in  your  duties,  in  absenting  yourself  fi-om 
said  hospital  while  tbe  assistant  physician 
therein  was  also  absent.  Fourth.  That  you 
have  been  guilty  of  misconduct  in  office  by 
attempting  to  Influence  your  employes  and 
subordinates  from  giving  testimony  in  tbe 
courts  of  Justice,  and  by  attempting  to  induce 
them  to  withhold  facts  and  thereby  defeat  the 
ends  of  Justice  when  criminal  proceedings 
were  being  tried  In  the  courts  Involving  cer- 
tain persons  in  defrauding  the  state  out  of 
large  sums  of  money.  Fifth.  That  you  have 
not  properly  or  in  a  suitable  manner  treated 
tbe  patients  Intrusted  to  your  cxre  for  mental 
diseases  with  which  they  have  been  afflicted, 
but  on  the  contrary  you  have  grossly  neglect- 
ed to  treat  such  patients,  and  have  there- 
by greatly  Impaired  tbe  usefulness  of  said 
hospital  as  a  place  for  tbe  treatment  of  tbe 
Insane.  Sixth.  That  under  your  administra- 
tion of  said  hospital  patients  therein  have 
been  frequently  assaulted  and  abused  In  an 
unnecessary  manner,  and  thereby  bringing 
scandal  and  disgrace  upon  said  institution. 
Seventh.  That  tbe  management  of  said  hos- 
pital by  you  as  superintendent  has  been 
wasteful  and  extravagant  Incompetent  and 
Insufflclent.  You  are  required  to  appear  at 
my  office  April  SOtb,  A.  D.  1895,  at  2:00  p.  m., 
and  to  show  caus^  if  any  yon  have,  why 
you  should  not  be  removed  trom  the  said 
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office  of  Baperlntendent  for  said  Institution. 
Silas  A.  Holcomb,  Governor." 

On  appearing  ttefore  tlie  governor  in  re- 
sponse to  the  foregoing  citation.  Dr.  Hay  in- 
terposed certain  objections  to  tbe  proceed- 
ing, which  will  be  hereafter  noticed,  and 
which  having  been  overrnled,  a  hearing  was 
had,  resulting  in  the  following  finding  and 
order: 

"State  of  Nebraslta,  Execntire  Office,  Lin- 
coln, May  18,  1896.  J.  T.  Hay,  Hospital  for 
Insane,  Lincoln,  Neb.— Sir:  I  beg  hereby  to 
inform  you  of  the  conclusions  reached  by 
me  in  the  matter  of  the  investigation  of  the 
management  of  tbe  Nebraska  Hospital  for 
the  Insane  at  Lincoln  during  the  period  of 
your  incumbency  as  superintendent.  From 
the  investigation  made  by  me  I  find  that  dur- 
ing the  management  of  the  hospital  for  the 
insane  by  you  the  expenses  of  maintaining 
the  patients  bare  been  greater  than  neces- 
sary, and  that  there  has  not  been  that  de- 
gree of  economy  exercised  which  the  tax- 
payers of  the  state  have  the  right  to  expect 
from  those  employed  In  the  public  service. 
(2)  Also  that  the  attendants  employed  by 
you  and  under  your  control  have  wantonly 
and  unnecessarily  abused  and  maltreated 
patients  in  your  charge,  and  that  the  pa- 
tients have  not  been  given  that  kindly  care 
and  treatment  from  those  having  them  in 
charge  which  by  reason  of  their  unfortunate 
condition  they  should  receive.  (3)  Also  that 
tbe  medical  treatment  of  patients,  especial- 
ly in  the  violent  ward,  known  as  the  'Third 
Ward,'  bas  not  been  modem,  nor  in  accord- 
ance with  what  experience  bas  demonstrated 
to  be  best  for  patients  in  hospitals  for  the 
Insane,  in  this:  The  administration  of  seda- 
tives and  narcotic  drugs  by  yourself,  your 
assistants,  and  attendants  had  a  harmftd  ef- 
fect upon  tbe  patients  cominltted  to  your 
care.  The  administration  of  such  drugs  in 
the  quantities  given  at  tbe  Nebraska  Hos- 
pital for  the  Insane  at  Lincoln,  Nebraska, 
under  your  superlntendency,  are  not  war- 
ranted by  the  experiences  of  other  Institu- 
tions of  the  same  character  as  this.  The 
clinical  records  of  the  hospital  over  which 
you  have  had  the  supervision  disclose  that 
you  have  relied  upon  sedatives,  narcotic, 
hypnotic  drugs,  to  accomplish  results  which 
could  better  be  obtained  by  the  use  of  other 
and  less  dangerous  methods.  Especially  do 
the  records  of  your  Institution  show  the  ex- 
tensive employment  by  you  and  under  your 
direction  of  the  hypnotic  paraldehyde,  a 
drug  dangerous  to  life  when  administered 
frequently  and  In  large  doses,  and  also  you 
have  carelessly  and  negligently  permitted 
attendants  at  the  hospital  to  administer  sucb 
narcotic,  hypnotic,  and  sedative  drugs  to  pa- 
tients under  your  charge,  at  frequent  Inter- 
vals and  In  large  doses,  at  the  discretion 
of  the  attendants,  without  the  express  pre- 
scription or  direction  of  one  of  the  physi- 
cians in  charge  of  said  hospital,  and  without 
specific  directions  so  to  do.   Titat  there  has 


not  been  exercised  that  degree  of  care,  cau- 
tion, and  skill  in  the  management  of  the 
hospital  which  should  obtain  in  srich  an  in- 
stitution, and  wbich  is  necessary  to  secure 
in  order  that  the  hospital  may  be  conducted 
economically,  and  the  patients  receive  the 
care  and  attention  necessary  for  their  bodHy 
comfort  and  proper  professional  treatment 
looking  toward  their  recovery.  For  the 
causes  above  mentioned  it  is  hereby  ordered 
that  you  be  and  are  hereby  removed  as  su- 
perintendent of  said  hospital,  and  you  are 
hereby  relieved  of  any  further  authority  or 
duty  as  such  superintendent  SUas  A.  BtA- 
comb.  Governor." 

On  the  day  last  named  Luther  J.  Abbott 
hereafter  referred  to  as  Dr.  Abbott  was  by 
tbe  governor  appointed  superintendent  of 
the  hospital  vice  Dr.  Hay,  removed,  and  lias 
qualified  himself  therefor  by  grivlng  bcmd 
and  taking  tbe  requisite  oath  of  office.  Both 
respondents  are  eligible  to  the  office,  and 
the  questions  argued  all  relate  to  one  inquiry, 
viz.  the  legality  of  tbe  order  of  tbe  governor 
removing  Dr.  Hay. 

The  first  proposition  to  which  we  will  give 
attention  Is  that  exclusive  Jurisdiction  bas 
I>y  statute  been  conferred  upon  tbe  board  of 
public  lands  and  buildings  to  take  cogni- 
zance of  and  hear  charges  against  officers  of 
the  class  Including  the  superintendent  of  the 
hospital  for  the  Insane.  The  basis  of  that 
contention  Is  section  7,  art  7,  c.  83,  Comp. 
St,  which  reads  as  follows:  "It  shall  be  the 
duty  of  tbe  board  to  take  cognizance  of  all 
charges  or  complaints  made  against  tbe  said 
public  officers  and  at  a  regular  meeting  to 
give  an  impartial  hearing  to  such  cbArges 
and  the  defense  against  them,  if  any,  and 
report  the  charges,  evidence,  and  their  conclu- 
sions In  the  matter,  to  the  governor,  within  six 
days  after  tbe  determination  of  such  Investi- 
gation." This  act  was  approved  February 
18,  1877,  wbile  the  act  for  the  government 
of  the  hospital  -for  tbe  insane  was  approved 
March  13,  1873.  In  Jackson  v.  Washington 
Co.,  34  Neb.  680,  52  N.  W.  169,  it  was  said 
that  a  subsequent  statute  treating  of  a  snli- 
ject  in  general  terms,  and  not  expressly  con- 
tradicting the  more  positive  provisions  of  a 
prior  special  act,  will  not  be  construed  as  a 
repeal  by  Implication  of  the  latter.  If  any 
other  reasonable  construction  can  be  adopt- 
ed. The  later  act  must.  In  the  light  of  that 
rule,  be  construed  as  cumulative  and  em- 
bracing charges  and  complaints  of  parties 
aggrieved  by  tbe  alleged  misconduct  of  the 
officers  therein  contemplated.  It  was,  in 
brief,  designed  for  tbe  benefit  of  the  public 
at  large,  to  afford  a  summary  remedy  In  cer- 
tain cases  for  misconduct  in  office,  and  not 
as  a  limitation  upon  tbe  executive  preroga- 
tive conferred  by  the  act  of  1873. 

The  question  to  which  most  prominence  is 
given  in  the  argument  was  suggested  in  State 
V.  Smith,  35  Neb.  13.  52  N.  W.  700.  vis.: 
whether  the  power  of  removal  for  cause  of 
an  officer  holding  for  a  fixed  and  definite 
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time  Is  Jndlclal,  In  the  sense  that  such  officer 
Is  entitled  to  have  the  question  of  cause  deter- 
mined by  the  courts  In  the  first  Instance  or 
tiy  appropriate  appellate  proceeding.  The 
conclusion  reached,  although  not  expressed 
in  the  case  cited,  was  that  such  power  Is  In 
Its  proper  sense  an  administrative,  rather 
than  Judicial,  function,  and  that  orders  made 
in  the  exercise  thereof  are  not  reridtvable 
by  the  courts,  and  a  re-examlnation  of  the 
subject  at  this  time'  has  confirmed  that  con- 
clusion. A  review  of  the  cases  cited  in  sup- 
port of  the  conflicting  views  npon  this  ques- 
tion is  deemed  unnecessary  in  this  connec- 
tion. It  is  sufficient  that  the  conclusion  above 
stated  is  in  accord  with  the  decided  weight 
of  authority  and  supported  by  the  more  sat- 
isfactory reasoning.  See  State  v.  McGarry, 
•21  Wia  502;  State  v.  Prince,  45  Wis.  610; 
Keenan  r.  Perry,  24  Tex.  253;  State  v.  Doh- 
erty,  25  La.  Ann.  118;  Taft  v.  Adams,  3 
Gray,  126;  Bx  parte  Wiley,  54  Ala.  22»;; 
Thompson  v.  Holt,  52  Ala.  491;  State  v. 
Hawkins,  44  Ohio  St.  98,  5  N.  E.  228;  Dona- 
hue V.  Will  Co.,  100  III.  94.  But  the  ques- 
tion cannot  be  regarded  as  an  open  one  In 
this  state.  In  State  v.  Oleson,  15  Neb.  247, 
18  K.  W.  45,  It  was  held  that  the  power  of 
the  county  board  to  remove  a  sheriff  for  cor- 
ruption In  office  under  the  provisions  of  arti- 
cle 2,  c.  18,  Ck>mp.  St.,  is  quasi  political  and 
administrative  In  its  nature,  and  not  prohib- 
ited by  the  constitution.  And  the  doctrine  of 
that  case  was  expreSsly  recognIze<l  and  af- 
firmed hi  State  V.  Saline  Ck).,  18  Neb.  422,  25 
N.  W.  587.  We  can  perceive  no  differ«ice  in 
prlndpie  between  those  cases  and  that  be- 
fore us,  since  the  question  involved  therein 
was  the  nature  of  the  power  conferred,  and 
not  the  person  to  whom  It  is  Intrusted. 
Speaking  of  the  cases  which  assert  the  op- 
posing view,  It  may  be  said  that  as  a  rule 
they  rest  upon  the  assumption  that  the  In- 
cumbent has  a  property  right  In  the  office  he 
holds.  Such,  although  the  doctrine  of  the 
common  law,  has  no  foundation  whatever  In 
a  representative  government,  where  the  right 
to  hold  office  Is  a  mere  privilege.  Conner  v. 
City  of  New  York,  6  N.  Y.  285;  State  v. 
Hawldns,  supra.  The  limit  of  Jndlclal  Inter- 
ference In  all  such  cases  Is  that  Indicated  In 
State  V.  Smith,  viz.  to  protect  the  officer  In 
his  right  to  a  hearing  on  specific  charges,  or, 
in  otho:  words,  to  require  the  officer  or  body 
claiming  the  right  to  removal  to  keep  within 
his  or  Its  Jurisdiction.  An  allegation  of  the 
answer  of  Dr.  Hay.  which  should  be  noticed 
In  this  connection,  is  that  Grovernor  Holcomb 
was  Incapable,  on  account  of  bias  and  prej- 
udice, of  giving  said  respondent  an  impartial 
bearhig.  What  has  already  been  said  is  a 
sufficient  answer  to  that  contention.  But 
there  are  other  considerations  which  lead  to 
the  same  result,  the  first  of  which  is  that 
there  Is  In  the  record  no  apparent  founda- 
tion for  the  charge,  and,  second,  the  motives 
of  the  chief  executive  officer  of  the  state  in 
tho  discharge  of  bis  duty  as  such  are  not  the 


subject  of  Inquiry  in  tills  proceeding.  Crit- 
icism in  our  opinions  upon  the  official  conduct 
of  the  head  of  a  co-ordinate  department  of 
the  state  government  would  be  as  indecorous 
and  unjudicial  as  reflections  npon  the  court 
in  a  state  paper  by  the  governor  would  be 
undignified  and  unstatesmanllke.  It  Is  urged 
by  Dr.  Hay  that,  "The  charges  themselves 
are  Insufflcloit  to  constitute  malfeasance  In 
office  or  other  good  and  sufficient  cause  for 
removal,  and  are  Insufficient  to  require  the 
respondent  to  answer,  and  the  governor's 
findings  are  insufficient  to  Justify  or  sustain 
a  removal  from  office."  We  quite  agree  with 
counsel  that  the  governor  Is  not  by  the  terms 
of  the  act  here  Involved  Invested  with  arbitra- 
ry powers.  The  language  "other  good  and  suf- 
ficient cause"  should  be  held  to  mean  causes 
of  like  nature,  and  affecting  the  competency 
or  fitness  of  the  respondent  for  the  position 
he  holds,  or,  in  the  words  of  Judge  Dixon, 
constmlng  a  similar  statute  In  State  v.  Mc- 
Garry, supra,  "The  cause  must  be  one  which 
touches  the  qualifications  of  the  officer  for 
the  office,  and  shows  that  he  Is  not  a  fit  or 
proper  person  to  perform  the  duties  thereof." 
We  shall  not  examine  seriatim  the  findings 
of  the  governor.  The  statement  therein  that 
the  expenses  of  maintaining  the  hospital  for 
the  insane  have  been  greater  than  necessary, 
and  ttiat  the  degree  of  economy  in  its  man- 
agement has  not  been  such  as  the  taxpayers 
have  a  right  to  expect,  is  in  the  nature  of  a 
conclusion,  and  probably  too  indefinite  to 
sustain  an  order  of  removal,  since  It  does 
not  appear  therefrom  that  Dr.  Hay  is  direct- 
ly responsible  tot  such  extravagance.  Expen- 
ditures for  the  maintenance  of  ova  state  In- 
stitutions are  largely  cmitroUed  by  the  l>oard 
of  purchase  and  supplies,  composed  of  the 
govenuMT,  commissioner  of  public  lands  and 
buildings,  and  secretary  of  state,  and  for 
whose  mismanagement  the  superintendent  of 
the  hospital  for  the  Insane  Is  In  no  wise  re- 
sponsible. But  the  Bec<»id  and  third  find- 
ings relate  to  matters  within  the  Jurisdic- 
tion of  the  respondent,  and  dlrectiy  Involve 
his  management  of  the  hospital.  They  are 
certainly  resi>onsIve  to  the  Issues  presented 
by  the  charges,  and  sufficient  in  law  to  sus- 
tain the  order  based  thereon.  We  shall  not 
argue  to  prove  that  the  wanton  abuse  of  pa- 
tients committed  to  such  an  institution  Is 
cause  for  removal  under  the  law  of  this  case. 
And  It  is  wholly  immaterial  whether  such 
abuse  be  In  any  way  of  physical  restraint 
to  i)atlents,  or  In  permitting  the  giving  by 
Irresponsible  attendants,  at  their  pleasure, 
without  prescription  or  direction  of  the  physi- 
cians in  charge,  of  dangerous  doses  of  nar 
cotic  or  other  drugs.  It  follows  that  the  or- 
der removing  Dr.  Hay  Is  In  all  respects  reg- 
ular and  binding,  and  that  he  has  since  the 
date  thereof  held  the  office  in  controversy 
without  authority  of  law.  It  follows,  too, 
that  the  appointment  of  Dr.  Abbott  invested 
the  latter  with  a  right  to  possession  and  the 
emoluments  of  said  office,  and  that  he  t>  en- 
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titled  to  ]ad]7m«nt  on  the  pleadlogs.  The 
proper  ■writ  ■will  accordingly  be  allowed  for 
the  purpose  of  putting  him  in  poSBMsion. 
Judgment  of  omter  against  the  respondent 
Hay  in  faror  of  the  respondent  Abbott. 
Judgment  accordingly. 


SMALL  et  al.  t.  SANDALL. 
(Supreme  Court  of  Mebraska.    June  18,  1895.) 
Pbacticb  oir  AppBAi/ — Joint  AssioNifEKT  of  Ert 

KORS. 

A  Joint  assignment  of  errors  in  a  petition 
in  error,  made  by  two  or  more  persons,  wliich  Is 
not  good  as  to  all  who  joined  therein,  will  be 
overruled  as  to  all.  Gordon  r.  Little,  59  N.  W. 
783,  41  Neb.  250. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Yorit  county; 
Wheeler,  Judge. 

Action  by  C.  M.  Saadall  against  Mary  A. 
Small  and  another  on  an  account'  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

O.  W.  Bemls,  for  plaintiffs  In  error.  Har- 
lan &  Harlan,  for  defendant  In  error. 

NORVAL,  C.  J.  The  defendant  in  error,  C. 
M.  Sandall,  brought  this  action  before  a  jus- 
tice of  the  peace  against  Mary  A.  Small,  one 
of  theplaintiffs  in  error,  to  recover  five  dollars, 
on  an  account  allied  to  have  been  assigned 
to  plaintiff  by  one  Froid.  The  bUl  of  particu- 
lars was  in  the  usual  form,  and  the  defendant 
answered  by  a  general  denial.  The  plaintiff 
having  recovered  a  Judgment  for  the  full 
amount  of  his  claim,  the  defendant  prosecut- 
ed an  appeal  to  the  district  court,  where  Judg- 
ment was  again  rendered  against  her  and  one 
J.  M.  Bell,  the  other  plaintiff  in  error,  who  was 
the  surety  on  the  appeal  undertaking,  for  the 
sum  of  $6.19  and  costs  of  the  action.  The 
cause  is  brought  to  this  court  to  obtain  a  re- 
view of  the  Judgment  by  petition  in  error. 
Small  and  Bell  Joining  in  the  assignment  of 
errors,  there  being  10  in  number.  The  first 
is  based  upon  the  decision  of  the  court  In 
atrilcing  out  certain  paragraphs  of  the  an- 
swer. The  next  four  assignments  relate  to 
the  refusal  of  the  court  to  give  certain  in- 
structions requested  by  Mrs.  Small.  The 
sixth  and  seventh  relate  to  the  sufficiency  of 
the  evidence  to  support  the  verdict.  Eighth, 
the  verdict  la  contrary  to  law.  Ninth,  the 
court  erred  in  overruling  the  motion  for  a 
new  trial.  Tenth,  the  court  erred  in  render- 
ing a  Joint  Judgment  against  Mrs.  Small  and 
J.  M.  Bell,  her  bondsman.  It  is  obvious  that 
Mr.  Bell  cannot  have  reviewed  any  of  the  al- 
leged errors  covered  by  the  first  nine  assign- 
ments, since  he  did  not  except  to  any  of  the 
rulings  therein  complained  of,  nor  did  he 
Join  in  the  motion  for  a  new  trial,  nor  did  he 
except  to  the  overruling  of  the  same.  It  is 
equally  dear  that  Mrs.  Small  is  not  in  a  posi- 
tion to  complain  because  Judgment  was  ren- 
dered against  her  surety  on  the  appeal  bond. 


He  alone  could  question  the  authority  of  the 
court  to  render  a  Judgment  against  him  in 
this  action.  The  errors  pointed  out  in  the 
petition  in  error  do  not  affect  Mrs.  Small  and 
Mr.  Bell  Jointly,  but  severally.  Therefore 
the  several  assignments,  not  being  well  taken 
as  to  each,  must  be  denied  as  to  both.  Gor- 
don V.  Little,  41  N*.  250,  69  tt.  W.  783. 
Judgriieut  affirmed. 


TRUE  V.  BULLARD  et  aL 
(Supreme  Court  of  NebMska.    June  18.  1896.) 

STlOOTIABLS      iNSTROMBirrS     —    iNnoKSEIIBirT     IS 

BlAXK— LlABILITT  OF  lNDOR8B»-'LaRTAnO« 

BT  OBA.L  AOREBMEXT. 

1.  Boston  made  and  delivered  his  promissoiy 
note,  due  in  nine  months,  to  True.  True,  l>efore 
maturity  of  the  note,  indorsed  it  in  blank,  and 
sold  it  to  Bollard  &  Co.,  and  BuIIard  &  Co.. 
before  the  note's  maturity,  sold  and  deUvoed  it 
to  a  bank.  The  bank  sued  Boston,  as  maker, 
and  True,  as  indorser,  of  the  note,  and  recovered 
a  judgment  Tnie  then  sued  Bnllard  &  Co.  to 
recover  the  amount  of  the  judgment  whi<^  had 
been  rendered  against  him,  in  nvor  of  the  banit, 
as  indorser  of  said  note;  alleging  that  at  the 
time  he  indorsed  the  note  in  blank,  and  sold  and 
delivered  it  to  Bullard  ft  Co.,  he  did  so  under 
and  by  virtue  of  an  oral  agreement  bettween 
them  that,  notwithstanding  he  indorsed  the  note 
in  blank^e  was  not  to  be  liable  thereon  as  in- 
dorser. He  did  not  aver  in  his  petition  that  he 
had  paid  the  ju<l^ent,  or  any  part  thereof, 
rendered  againirt  liim  in  favor  of  the  bank. 

2.  When  the  payee  ef  a  note  indorses  his 
name  thereon  in  blank,  and  delivers  said  note  to 
a  purchaser  thereof,  the  law,  in  effect,  writes 
over  the  signature  of  said  indorser  an  agree- 
ment on  his  part  that  if  the  holder  of  said  note 
shall  present  it  to  the  payor  thereof,  at  its  ma- 
turity, for  payment  and  it  be  dishonored,  and  if 
such  holder  simli  then  give  such  indorser  no- 
tice, in  a  reasonable  time,  of  the  dishonor  of  said 
note,  he  (the  indorser)  will  pay  it 

3.  And,  on  the  part  of  the  indorsee  of  such 
a  note,  the  contract  created  by  law  is  that  he 
will  present  said  note,  at  lbs  maturity,  to  the 
payor  thereof,  for  payment  and,  if  it  b*  dis- 
honored, that  he  n  ill,  within  a  reasonable  time, 
notify  the  indorser  thereof  of  such  dishonor. 

4.  Between  the  orifrinal  parties,  a  blank  in- 
dorsement may  be  modified  liy  parol;  the  entire 
transaction  maybe  shown,  by  reason  ofwhidi  the 
iadorsement  was  made;  and  poral  evidence  is 
admissible  for  the  purpose  of  proving  the  actual 
contract  made  between  the  indorser  and  the  in- 
dorsee at  the  time  of  the  blank  indorsement 
Holmes  v.  Bank,  56  N.  W,  1011.  38  Neb.  326. 

6.  That  the  contract  pleaded  between  True 
and  Builard  &  Co.  amounted  to  this:  That  the 
latter  a^creed  that  so  far  as  they  were  eonceme<l. 
as  holders  of  the  note,  they  would  not  look  to 
True  for  payment  thereof;  that  he  was  not  to 
be  liable  to  them  as  an  indorser.  But  they  did 
not  agree  not  to  sell  and  indorse  the  note,  ror 
did  they  agree  that  if  they  should  do  so  they 
would  advise  the  purchaser  of  the  contract  ex- 
isting between  them  and  true. 

6.  The  fact  that  Bullard  ft  Co.  transferred 
the  nete  before  maturity  to  a  bank,  and  that 
as  against  the  bank.  True  could  not  set  np  as  a 
defense  the  contract  under  which  he  indoraed 
it  to  Bullard  &  Co.,  did  not  invest  True  with  a 
right  of  action  against  Btdlard  ft  Go. 

7.  Under  no  view  of  the  ease  can  Thm  have 
any  cause  of  action  against  Ballard  ft  Oo.  nntil 
he  shall  liave  paid  the  Judgment  rendered  on  said 
note,  or  some  part  thereof. 

(SyliabuB  by  the  Court) 
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Error  to  district  court,  Hitchcock  oonnty; 
Welty,  Judge. 

Action  by  S.  Ll  Tme  against  W.  C.  Bal- 
lard &  Go.  and  anotber.  There  was  a  Judg- 
ment for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

J.  W.  Cole  and  Wm.  O.  Woolnuui,  for 
plalntltr  In  error.  li.  H.  Blackledge,  for  de- 
fendants In  error. 

RA6AN,  C.  The  material  facts  in  this 
case  are:  On  the  8th  of  December,  WHO, 
one  R.  W.  Boston  made  hla  certain  promis- 
sory note  of  that  date,  for  $265,  due  Sep- 
tember  0,  1880.  This  note  was  payable  to 
the  order  of,  and  delivered  to,  one  8.  U. 
True.  Before  the  maturity  of  this  note^ 
True  sold  and  delivered  It  to  W.  C.  Bui- 
lard  &  Co.,  and  indorsed  it  in  blank.  Be- 
fore the  note  matured,  Bullard  &  'Co.  sold 
it  to  a  bank;  and,  It  not  being  paid  at 
uuiturity,  the  bonk  sued  the  maker  of  the 
note,  and  True,  as  an  Indorser,  and  obtain- 
ed a  Judgment  against  them.  True  then 
brought  this  suit  to  the  district  court  of 
Hitchcock  county,  against  Bullard  &  Co., 
reciting  the  foregoing  facts,  and  alleging 
that  at  the  time  he  sold  the  note  to  Bui- 
bird  &  Co.,  and  Indorsed  it,  it  was  orally 
agreed  between  him  and  Bullard  &  Co.  that 
the  sale  and  indorsement  of  the  note  to 
them  should  be,  and  was,  without  recourse 
on  him  (True);  or,  in  other  words,  that, 
notwithstanding  tliat  he  indorsed  the  note 
in  blank,  he  was  not  to  t>e  or  become  liable 
thereon  as  an  indorser.  True,  in  his  peti- 
tion, did  not  aver  that  he  bad  paid  the 
Judgment  rendered  on  the  note,  or  any  part 
thereof.  The  district  court  sustained  objec- 
tions to  the  evidence  offered  by  Tme  to 
support  the  allegations  of  his  petition,  on 
the  ground  that  the  petltlMt  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  directed  a  verdict  for  Bullard  & 
Co.,  on  which  judgment  of  dismissal  of 
True's  action  was  rendered,  and  he  prose- 
cutes to  this  court  a  petition  in  error.  The 
record  presents  two  questions: 

1.  May  the  payee  of  a  promissory  note,  who 
has  indorsed  his  name  on  the  back  thereof, 
and  delivered  said  note  to  a  purchaser,  show 
by  parol,  in  a  suit  between  himself  and  said 
purchaser,  that  by  so  indorsing  and  deliver- 
ing said  note  the  liability  created  thereby 
was  a  different  liability  from  that  which 
the  law  implies  against  a  party  by  reason 
of  such  an  Indorsement  of  commercial  pa- 
per? Or,  applied  to  the  facts  in  the  case  at 
bar,  is  it  competent  for  True  to  prove  by 
parol  that  at  the  time  be  indorsed  and  de- 
livered the  note  in  question  to  Bullard  & 
Co.  the  agreement  between  them  was  that 
he  (True)  should  not  be  liable  on  said  note, 
ns  an  Indorser,  by  reason  of  such  indorse- 
ment and  delivery?  When  the  payee  of  a 
note  Indorses  his  name  thereon  in  blank, 
and  delivers  said  note  to  a  purchaser  there- 


of, the  law,  in  effect,  writes  over  the  sltrna- 
tur»  of  said  indorser  an  agreement  on  his 
part  tliat  if  the  holder  of  said  note  shall 
present  It  to  the  payor  thereof,  at  its  ma- 
turity, for  payment,  and  It  be  dishonored, 
and  if  such  holder  shall  then  give  such  in- 
dorser notice,  In  a  reasonable  time,  of  the 
dishonor  of  said  note,  he  (the  Indorser)  will 
pay  it;  and,  on  the  part  of  the  Indorsee  of 
said  note,  the  contract  created  by  the  law 
is  that  be  will  present  said  note,  at  its  ma- 
turity, to  the  payor  thereof,  for  payment, 
and.  If  it  be  dishonored,  that  be  will,  t^th- 
in  a  reasonable  time,  notify  the  indorser 
of  said  note  of  such  dishonor.  It  must  be 
(admitted  tliat  many  eminent  authorities 
hold  that  parol  evidence  Is  not  admissible 
to  contradict  or  vary  the  contract  which  the 
law  raises  by  reason  of  the  Indorsement  in 
blank  and  delivery  of  commercial  paper, 
either  on  the  part  of  the  holder  or  the  in- 
dorser. But  In  Holmes  v.  Bank,  88  Net* 
320,  B6  N.  W.  1011.  this  court  held  that, 
between  the  original  parties,  a  blank  in- 
dorsement might  be  modified  by  parol;  that 
the  entire  transaction  might  be  shown,  by 
reason  of  which  the  Indorsement  ■was  made; 
and  that  parol  evidence  was  admissible  for 
the  purpose  of  proving  the  actual  contract 
made  between  the  indorser  and  the  Indorsee 
at  the  time  of  the  blank  Indorsement  On 
the  authority  of  that  case,  we  hold  that  it 
was  competent  for  True  to  show  by  parol 
that  at  the  time  he  Indorsed  and  delivered 
tlie  note  to  Bullard  &  Co.,  notwithstanding 
such  Indorsement  and  delivery,  he  (True> 
was  not  to  be  held  liable  as  an  indorser  of 
the  note,  and  that  Bullard  &  Co.,  in  effect, 
purchased  the  note  without  recourse  on 
True.  But  we  must  not  be  understood  as 
deciding  that  the  payee  of  a  promissory 
note,  who  Indorses  it  in  blank  and  delivers 
it  before  maturity,  could  set  up  the  defense 
that  he  in  fact  sold  and  indorsed  without 
recourse,  as  against  a  subsequent  indorsee 
of  said  note,  who  purchased  it  before  ma- 
turity, in  the  usual  course  of  business, 
and  without  knowledge  of  the  contract  be- 
tween the  indorser  and  first  indorsee. 

2.  As  already  Stated,  True,  in  his  peti- 
tion, did  not  aver  that  he  had  paid  any 
part  of  the  Judgment  which  had  been 
rendered  against  him  on  said  note  in  favor 
of  the  bank,  to  whom  it  had  been  sold  and 
assigned  by  Bullard  &  Co.  So  far,  then, 
as  the  petition  shows,  True  has  not  been 
damaged.  Under  no  view  of  the  case  can 
he  have  any  cause  of  action  against  Bul- 
lard St  Co.  until  he  shall  tiave  paid  the 
Judgment  rendered  on  said  note,  or  some 
part  thereof.  Churchill  v.  Moore,  15  Kan. 
259;  Lott  v.  Mitchell,  32  Cal.  24;  Jeffers  v. 
Johnson,  21  N.  J.  Law,  73. 

3.  But  what  was  the  contract  t>etween 
True  and  Bullard  &  Co?  The  petition  avers 
that  Bullard  &  Co.  "expressly  agreed,  and 
it  was  understood  and  made  a  part  of  the 
consideration  of  the  sale  and  transfer  of 
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Bald  note,  that  said  defendants,  BuUard  & 
Ck>.,  were  to  accept  and  take  said  note  with- 
out any  Itabllity  or  recourse  whatever  on 
the  part  of  this  plaintiff  on  account  of  the 
nonpayment  of  said  note  at  maturity."  The 
most  that  can  be  said  for  this  language  is 
that  by  it  Bullard  &  Co.  agreed  tliat  so  far 
as  they  were  concerned,  as  holders  of  the 
note,  they  would  not  loolc  to  True  for  pay- 
ment thereof;  that  he  was  not  to  be  liable 
to  them  as  an  Indorser.  But  Ballard  & 
Co.  did  not  agree,  so  far  as  the  pleadings 
show,  not  to  sell  and  indorse  this  note,  nor 
did  they  agree  tliat  if  they  did  sell  and 
indorse  the  note  they  would  advise  the  pur- 
chaser of  the  contract  existing  between 
them  and  True.  The  mere  fact  that  Bul- 
lard &  Co.  transferred  this  note,  Itefore 
maturity,  to  the  banli,  and  that,  as  against 
the  bank,  True  could  not  set  up  as  a  defense 
the  contract  under  which  he  Indorsed  it 
to  Bullard  &  Co.,  does  not  invest  True  with 
a  right  of  action  against  Bullard  &  Co.  In 
other  words,  Bullard  &  Co.  have  not  vio- 
lated their  contract  with  True. 

The  petition  does  not  state  a  cause  of 
action.  The  Judgment  of  the  district  court 
is  right,  and  is  affirmed. 


CHICAGO,  B.  &  Q.  R.  CO.  v.  PUTNAM. 
(Supreme  Court  of  Nebraska.   June  18,  1885.) 

NkOUOENCE  —  PlBADINO  — CONTRIBUTOKT  NeOU- 
OBNCE — IS8TRUCTIOS8— SCFFJCIENCI 

or  Evidence. 

1.  In  an  action  to  recover  damages  for  per- 
gonal injuries  alleged  to  be  caused  by  the  neg- 
lieonce  of  another,  it  is  not  necesasry  for  the 
plaintiff,  in  his  petition,  to  plend  the  particular' 
piecautions  he  took  to  avoid  injnry. 

2.  In  such  an  action,  where  the  court  cor- 
rectly instructs  the  jury  as  to  what  constitutes 
negligence  and  contributory  negligence,  it  is  not, 
in  general,  erroneous  to  refuse  instructions  di- 
recting the  attention  of  the  Jury  to  special  facts 
in  the  case,  as  demanding  greater  care  than 
usual. 

3.  Evidence  examined,  and  kdd  to  sustain 
the  verdict 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Lancaster  county; 
Hall,  Judge. 

Action  by  William  C.  Putnam  against  the 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany for  personal  injuries.  Plaintiff  liad 
Judgment,  and  defendant  brings  error.  Af- 
firmed. 

T.  M.  Marquett,  J.  A.  Kllroy,  and  J.  W. 
Deweese,  for  plaintiff  in  error.  Adams  ft 
Scott,  for  defendant  in  error. 

IRVINE,  G.  Putnam  was  at  work  on  a 
public  highway  which  crossed  the  traclu  of 
the  railroad  company.  He,  with  others,  was 
engaged  in  operating  a  grading  machine  pro- 
pelled by  12  horses.  He  attempted  to  cross 
the  track  of  the  railroad  with  tliat  machine, 
for  the  purpose  of  turning  it,  when  a  train 
approaching  collided  with  the  machine  and 


borsea;  throwing  the  plaintiff  to  the  ground 
Ib  such  manner  that.  In  the  language  of  the 
petition,  plaintiff  was  "tramped.  Injured,  and 
bruised  by  such  said  locomotive  and  cars  and 
said  horses  and  plow."  He  sued  the  railroad 
company  for  the  personal  injuries  so  re- 
ceived, alleging  that  the  company  was  negli- 
gent in  running  a  special  train,  out  of  the 
usual  time,  at  a  high  rate  of  speed,  and 
without  giving  any  signal  of  its  approach  to 
the  crossing.  He  recovered  a  verdict  and 
Judgment  for  $200,  which  the  railroad  com- 
pany seeks  to  reverse. 

The  first  contention  is  that  the  petition  did 
not  state  a  cause  of  action,  and  this  conten- 
ion  is  based  upon  the  proposition  that  the 
petition  does  not  disclose,  by  specific  facts 
pleaded,  that  the  plaintiff  was  himself  in  the 
exercise  of  due  care.  It  is  the  established 
law  of  this  state  that,  where  the  plaintiff 
proves  his  case  wlthont  disclosing  negligence 
on  his  part,  contributory  negligence  is  a  mat- 
ter of  defense,  the  burden  of  proving  which 
is  on  the  defendant.  Anderson  v.  Railroad 
Co.,  3,5  Neb.  96,  52  N.  W.  840;  City  of  Lincoln 
v.  Walker,  18  Neb.  244,  20  N.  W.  113.  If 
this  is  true,  it  follows  that  unless  the  plain- 
tiff, by  the  facts  which  he  pleads,  disclose 
contributory  negligence,  the  defendant,  by 
proper  pleading,  must  raise  the  defense. 
The  plaintiff  In  this  case  alleged  generally 
that  the  injury  was  inflicted  upon  him  with- 
out any  fault  upon  his  part.  This  was  sutfi- 
cient.  He  was  not  required  to  plead  affirma- 
tively the  particular  precautions  he  took,  be- 
cause, under  the  rulings  referred  to,  he  was 
not  obliged  affirmatively  to  prove  them.  It 
was  Just  as  much  necessary  for  the  railroad 
company  to  make  out  this  defense— -to  plead 
affirmatively  the  facts  constituting  contribu- 
tory negligence,  on  the  part  of  the  plaintiff— 
as  it  was  for  the  plaintiff  to  plead  negligence 
on  the  part  of  the  company. 

Error  is  assigned  on  the  refusal  of  the  court 
to  give  a  numl>er  of  instructions  requested 
by  the  company.  One  of  these  was  a  per- 
emptory instruction  to  find  for  the  defendant 
because  contributory  negligence  was  shown. 
We  shall  consider  this  subject  later.  One 
was  a  general  instruction  to  the  effect  that, 
if  the  plaintiff  was  negligent  in  going  upon 
the  crossing  without  looking  for  approaching 
trains,  then  he  could  not  recover.  This  point 
was  covered  by  a  proper  instruction  on  the 
question  of  contributory  negligence  given  by 
the  court  of  its  own  motion.  All  the  other 
Instructions  requested  were  specific  instruc- 
tions in  regard  to  the  degree  of  care  to  be 
exercised  under  certain  circumstances.  A 
fair  sample  of  these  instructions  is  one  to  the 
effect  that,  if  the  approach  to  the  crossing 
was  obstructed,  it -was  all  the  more  the 
plaintiff's  duty,  because  of  that  fact,  to  as- 
certain, before  going  ui>on  it,  whether  a  train 
was  approaching.  It  is  not  always  erroneous, 
and  it  is  sometimes  qnite  prop»,  for  the 
trial  court  to  direct  the  attention  of  the  Jary 
to  special  features  of  the  caae  which  might 
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affect  the  Judgment  of  a  man  of  ordinary 
prudence,  and  sovem  his  conduct  But  It  Is 
doubtful  whether  error  could  be  predicated 
up<Hi  the  refusal  of  the  court  to  give  such  an 
instruction  In  any  case  where,  by  other  In- 
structions, the  test  of  negligence  Is  properly 
defined.  It  has  been,  over  and  over  again, 
decided  by  this  court  that,  even  where  the 
facts  are  undisputed,  questions  of  negligence 
and  contributory  negligence  are  for  the  Jury, 
where  different  minds  may  reasonably  draw 
different  conclusions  upon  the  subject.  The 
court  here  left  these  questions  to  the  Jury, 
under  proper  instructions  as  to  what  con- 
stitutes negligence  and  contrlbutcy  negli- 
gence; and  when  the  court  had  told  the  Jury, 
as  it  did,  that  negligence  was  the  absence 
of  such  care,  forethought,  and  prudence  as, 
under  the  circumstances  surrounding  the 
case,  duty  required  should  be  given  or  exer- 
cised; that  the  statute  required  the  giving 
of  certain  signals,  in  approaching  the  cross- 
ing, and  that  the  Jury  should  detei-mine 
whether  the  accident  was  caused  by  negli- 
gence of  the  railroad  company  in  failing  to 
give  such  signals;  and,  further,  that  the 
plaintiff  was  required.  In  crossing,  to  use 
such  care  as  persons  of  ordinary  intelligence 
and  prudence  would  exercise  under  lilse  cir- 
cumstances,—this  was  as  far  as  the  court 
was  required  to  go,  and  no  error  was  com- 
mitted in  refusing  to  Instruct  more  specific- 
ally. If  the  instructions  asked  could  have 
been  given  without  error,  it  would  only  be 
because  the  facts  stated  in  them  left  the  in- 
ferences so  free  from  reasonable  doubt  that 
the  province  of  the  Jury  was  not  interfered 
with. 

It  is  argued  that  the  verdict  Is  not  sus- 
tained by  the  evidence,  because  the  uncontra- 
dicted evidence  disclosed  contributory  negli- 
gence on  the  part  of  the  plaintiff.  This  ar- 
gument is  based  largely  upon  the  proposition 
tlmt  be  did  not,  before  attempting  to  cross, 
look  along  the  track  for  approaching  trains. 
It  is  not  necessary  to  inquire  whether  in  all 
cases,  or  In  this, particular  case,  the  failure 
to  look  for  trains  before  attempting  to  cross 
would  present  a  state  of  facts  so  conclusive 
of  negligence  as  to  bar  recovery,  because  the 
plaintiff  testified  tiiat  before  crossing  he  did 
look,  and  saw  no  train. 

Under  all  the  evidence  in  the  case,  we 
think  the  court  was  Justified  in  submitting 
it  to  the  Jury,  and  in  refusing  to  set  aside 
the  verdict    Judgment  affirmed. 


KEARNEY  LAND  &  INVESTMENT  CO.  v. 

A8PINWALL  et  al. 
(Supreme  Court  of  Nebraska.    Jane  21,  1895.) 

Saxb  ox  ExsconoN  —  Obibctions  to  Appk*.i8ai. 
— When  Hadb  —  Appkaisai.  Below  Valub  — 
Whex  Fkesuued  FaAnouLE.vT  —  Ddtt  o»  Ap- 

PBAISEKS. 

1.  Parties  desiring  to  make  objections  to  the 
value  fixed  on  property  appraised  for  sale  under 
execution,  whether  on  the  ground  that  such  valu- 


ation Is  too  high  or  too  low,  Bhould  make  and 
file  anch  objections  in  the  court  where  the  case 
is  pending,  together  with  a  motion  to  set  aside 
such  appraisement,  before  the  sale  occurs. 

2.  Appraisers  of  property  for  sale  under  exe- 
cution act  judicially,  and,  on  motion  made  aft- 
er such  sale  to  vacate  the  same,  the  value  fixed 
by  them  on  the  property  appraised  can  only  be 
assailed  for  fraud. 

8.  To  justify  the  setting  aside  of  a  sale  on 
the  ground  that  the  property  was  appraised  too 
low,  the  actual  value  of  the  property  must  so 
greatly  exceed  its  appraised  value  as  of  itself 
to  raise  a  presumption  of  fraud  in  the  making 
of  the  appraisement.  Vought  v.  Foxworthy,  67 
N.  W.  538,  38  Neb.  790,  foUowed. 

4.  It  is  the  duty  of  an  officer  holding  an 
execution  for  the  sale  of  real  estate  to  caiue 
said  real  estate  to  be  appraised,  and  forthwitli 
—immediately— deposit  a  copy  of  the  appraise- 
ment made  with  the  clerk  of  the  court  issuing 
the  order  of  sale,  in  order  that  parties  inter- 
ested in  the  property  may  Imow  what  value  lias 
been  placed  thereon  by  the  appraisers,  and,  if 
they  think  such  appraisement  too  high  or  too 
low,  that  they  may  have  an  opportunity  to  file 
objections  to  the  appraisement  on  tliat  ground 
l>efore  the  sale  occurs. 

6.  After  such  sale  is  made,  It  is  too  late  for 
the  parties  for  the  first  time  to  question  the  cor- 
rectness of  the  appraisement  made  on  any  other 
ground  than  that  of  fraud. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Buffalo  county; 
Holcomb,  Judge. 

Action  by  the  Kearney  Land  &  Investment 
Company  against  Cecelia  I.  Aspinwall  and 
others  to  foreclose  a  mortgage.  From  a 
Judgment  confirming  a  sale  In  foreclosure, 
defendants  appeal.    Affirmed. 

Willis  L.  Hand,  for  appellants.  Calkins  & 
Pratt,  for  appellee. 

RAOAN,  C.  This  is  an  appeal  from  the 
district  court  of  Buffalo  county  confirming  a 
sale  of  real  estate  made  in  pursuance  of  a 
decree  of  foreclosure  of  a  mortgage  thereon. 
The  order  of  sale  was  issued  on  the  9th  day 
of  September,  1892.  On  the  2l8t  of  Septem- 
ber, 1882,  the  sheriff  caused  the  property  to 
be  appraised.  On  the  2d  day  of  November, 
1802,  the  sale  was  made.  On  the  22d  of 
December,  1892,  the  appellants  (the  defend- 
ants to  the  mortgage  foreclosure  suit  in  the 
court  below)  filed  objections  to  the  confirma- 
tion of  the  sale,  the  grounds  of  said  objec- 
tions being  that  the  appraisement  of  the  prop- 
erty was  unjust  and  too  low.  The  property 
consisted  of  12  lots  in  additions  to  the  city 
of  Kearney,  Neb.;  and  the  interest  of  the 
appellants  in  said  property  was  appraised  at 
$2,348.70.  At  the  sheriff's  sale  the  property 
was  sold  to  the  appellee  for  $1,600.  When 
the  case  came  on  for  hearing  on  the  motion 
to  confirm  the  sale  and  the  objection  of  the 
appellants  thereto,  the  appellee  Toluntarlly 
raised  its  bid  $748,  and  thereupon  the  court 
overruled  the  objection  of  the  appellants  to 
the  confirmation  of  the  sale,  and  confirmed 
the  same.  We  cannot  disturb  this  decree. 
The  appellee  was  entitled  to  a  confirmation 
of  the  sale  on  its  first  bid  of  $1,000.  Apprais- 
ers of  property  sold  on  execution  or  in  pur- 
suance of  a  decree  in  equity .aetJudiciaUy. 
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This  property  was  appraised,  and,  we  pre- 
sume, the  appraisement  forthwith  returned 
and  deposited  with  the  clerk  of  the  court 
which  Issued  the  order  of  sale  on  the  2l8t  of 
September,  1882.  The  appellants  then  knew 
on  that  date  what  the  appraisement  made 
was.  If  they  thought  that  It  was  too  high 
or  too  low,  they  should  at  once  have  filed  ob- 
jections to  the  appraisement  for  that  reason, 
and  such  objection  would  have  arrested  the 
sale  until  after  such  objections  were  dis- 
posed of  by  the  court,  or  the  plaintiff  In  the 
decree  would  have  made  the  sale  at  his  peril. 
The  appellants,  however,  did  not  do  this,  but 
waited  until  after  the  sale  was  made,  on  the 
2d  of  November,  and  for  more  than  one 
month  after  that  time,  befwe  they  filed  any 
objections  to  the  appraisement  made.  Atter 
the  sale  was  made,  it  was  too  late  for  the  ap- 
pellants for  the  first  time  to  question  the  cor- 
rectness of  the  appraisement  made  of  the 
property  on  any  other  grounds  than  that  of 
fraud.  In  Vought  v.  Foxworthy,  38  Neb. 
790,  57  N.  W.  638,  It  was  held  that  "parties 
desiring  to  make  objections  to  the  value  fixed 
on  property  appraised  for  sale  under  execu- 
tion, whether  on  the  ground  that  such  valua- 
tion la  too  high  or  too  low,  should  make  and 
file  such  objections  in  the  court  where  the 
case  is  pending,  together  with  a  motion  to 
set  aside  such  appraisement  before  the  sale 
occurs.  The  party  seeking  the  sale  of  the 
appraised  property  would  thus  have  notice 
of  the  objections  to  its  appraised  value,  and 
be  could  either  proceed  to  sale,  and  take  his 
cfiances  of  the  appraisement  being  finally 
set  aside,  or  could  stay  the  sale  until  such 
time  as  the  court  should  decide  the  question 
as  to  the  correctness  of  the  appraisal  made. 
Appraisers  of  property  for  sale  under  execu- 
tion act  judicially,  and,  on  motion  made 
after  such  sale  to  vacate  the  same,  the  value 
fixed  by  them  va  the  property  appraised  can 
only  be  assailed  for  fraud.  Objection  that 
the  appraised  value  of  the  property  is  too 
high  or  too  low  should  be  made  and  filed  in 
the  case  with  a  motion  to  vacate  the  ap- 
praisement before  a  sale  occurs  thereunder." 
Smith  V.  Foxworthy,  39  Neb.  214,  67  N.  W. 
994.  The  docree  of  the  district  court  is  af- 
firmed. 


B'NAI  ISRAEL  v.  GARNEAU. 

(Supreme  Conrt  of  Nebraska.    Jane  21,  1895.) 

New  Thial— Coni'uotiso  Evidbncb. 

In  this  case  there  Ib  presented  solely  a 
question  of  fact,  determined  by  a  jnry  upon  the 
consideration  of  conflicting  evidence.  The  judg- 
ment npon  the  verdict  will  not  be  disturbed  un- 
der sncn  circumstances. 
(Syllabus  by  the  Court) 

Brror  to  district  court,  Douglas  county; 
Doane,  Judge. 

Action  by  Joseph  Oameau  against  B'Nai 
Israd.  There  was  a  Judgment  for  {rialntUE, 
and  defendant  brings  error.   AfflrmecL 


Ambrose  &  Dnfite,  for  plaintiff  in  error. 
Chaa.  Ogden  and  J.  W.  West,  for  defendant 
in  error. 

RYAN,  O.  The  defendant  in  ecrar  mied  tlie 
plaintiff  in  error  in  the  county  court  of  Doug- 
las county  for  rent  alleged  to  be  due,  at  the 
rate  of  (50  per  month.  Upcm  appeal  from 
the  Judgment  of  the  county  court  there  was 
a  verdict  and  Judgment  for  $66.66,  which  was 
iQxin  the  basis  of  $50  per  month.  In  the  Csll 
of  1888  a  parol  lease  was  made  between  the 
parties  to  this  suit  for  the  use  of  the  build- 
ing leased  for  church  purposes.  The  rate  per 
month  was  $35.  The  lessee  insists  that  there 
was  a  contract  of  lease  for  the  term  of  one 
year.  The  lessor  contends  that,  there  was  no 
fixed  term,  other  than  from  month  to  month. 
The  plaintiff  in  error  paid  at  the  rate  of  $35 
per  month  up  to  June  1,  1889.  The  evidence 
adduced  by  the  defendant  in  error  was  to 
the  effect  tliat,  in  the  early  part  of  May  of 
the  year  Just  named,  plaintiff  in  error,  by 
its  agent,  paid  the  rent  for  that  month;  tliat 
this  agent  was  then  Informed  by  the  agent 
of  the  defendant  in  error  that  the  monthly 
rental  for  June  and  thenceforward  would  be 
$50;  that  the  plaintiff  in  error  could  not  have 
the  property  at  a  less  rate,  and  that,  upon 
this  proposition  being  submitted  to  the  as- 
sembled members  of  the  plaintiff  in  error.  It 
was  assented  to;  and  that  the  use  of  the 
building  afterwards  was  by  virtue  of  the 
new  agreement  as  to  monthly  rentals.  The 
theory  in  support  of  which  the  plaintiff  in 
error  Introduced  Its  evidence  was  ttiat  the 
original  lease  was  for  the  term  of  one  year 
from  October  1,  1888,  at  the  rate  of  $35  a 
month,  payable  monthly;  that  the  change  to 
$50  a  month  was  but  an  arbitrary  attempt 
on  the  part  of  Gamean  to  exact  the  addition- 
al $16  per  month;  and  that  this. was  never 
assented  to  by  the  plaintiff  In  error.  On  this 
theory  there  is  argued  the  necessity  of  notice 
to  terminate  the  original  tenancy,  and  othrr 
kindred  propositions.  By  the  Instructions  of 
the  court,  the  law  appUcabJe  to  the  theory 
of  each  party  was  fairly  stated,  and  the  ver- 
dict settled  the  contested  question  of  fact 
approved  as  It  was  by  the  rolinj?  made  upon 
the  motion  for  a  new  trial.  The  Judgment 
of  the  district  court  Is  affirmed. 


THOMPSON  V.  liUKB  et  aL 

(Supreme  Conn  of  Nebraska.    June  21,  1885.> 
New  Trial — Cospuctisq  Evidence. 
A  judgment  or  decree  based  upon  con- 
flicting evidence  will  not  be  disturbed  by  this 
court,  unless  clearly  wrong.  , 

(Syllabus  by  Hie  Court) 

Appeal  from  district  court,  Douglaa  county; 
Scott,  Judge. 

Action  by  George  Thompson  against  John 
G.  Luke  and  others.  From  the  decide  ren- 
dered, said  defendant  Luke  appeals.  Af- 
firmed. 
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Montgomery,  CSharlton  A  Hall,  for  appel- 
lant    F.  W.  Fitch,  for  appellee. 

POSV,  J.  This  is  an  appeal  from  a  decree 
of  the  district  coort  for  Douglas  county,  the 
facts  essential  to  an  understanding  of  the 
questions  at  Issue  being  as  follows:  On  the 
23d  day  of  December,  1891,  the  plainticr,  as 
assignee  of  Robertson  &  Harris,  commenced 
this  action  In  the  district  court  to  enforce  a 
mechanic's  lien  against  certain  lots  in  Luke  & 
Templeton's  addition  to  the  dty  of  Omaha, 
for  labor  furnished  and  performed  by  bis  as- 
signors under  a  contract  with  the  defendant 
John  C.  Luke.  Henry  &  Frey,  -who  claim  as 
subcontractors  under  Rol}ertson  &  Harris,  and 
Allen  A.  Lambert,  who  claims  under  a  con- 
tract with  Luke,  were  made  defendants,  and 
filed  cross  bills  for  the  purpose  of  asserting 
liens  against  the  property  described  in  the 
petition.  There  was  a  finding  and  decree 
against  Luke,  In  favor  of  the  several  parties 
claiming  adversely  to  him,  from  which  the 
foi^ner  has  appealed  to  this  court  The  peti- 
tion and  several  cross  petitions  are  baaed  up- 
on verbal  contracts  with  Luke  for  the  fur- 
nishing by  Robertson  &  Harris  and  I<ambert 
of  labw  in  the  erection  of  buildings  on  the 
lots  above  mentioned.  Luke  answered  the 
several  petitions  (1)  by  a  specific  denial  of  the 
alleged  verbal  agreement;  and  (2)  by  an  al- 
legation that  all  labor  furnished  and  per- 
formed by  said  contractors  was  under  and  by 
virtue  of  a  written  agreement,  which  Is  set 
out  at  length.  PlaintifT,  in  reply,  admits  the 
written  agreement  alleged,  but  says  "that, 
after  the  memorandum  or  contract  in  defend- 
ant's answer  set  forth  was  signed  and  en- 
tered into,  the  same  was  wholly  set  aside,  re- 
scinded, destroyed,  and  made  null  and  void, 
by  agreement  of  the  parties  thereto,  and  be- 
fore any  work  and  labor  was  done  and  per- 
formed, as  set  forth  in  plaintiff's  petition,  and 
thereupon,  shortly  thereafter,  a  verbal  con- 
tract was  made  and  entered  Into  between  the 
said  3.  C.  Luke  and  Robertson  &  Harris, 
whereby  said  houses  were  to  be  built  on  oth- 
er and  different  lots,  •  •  •  whereby  other, 
larger,  and  more  expensive  houses  were  to  be 
built,  and  more  and  extra  work  required  and 
done,  and  whereby  said  J.  C.  Luke  promised 
and  agreed  to  pay  the  said  Robertson  &  Har- 
ris for  the  time  they  and  tlteir  employes  pnt 
in,  used,  and  labored  in  the  construction  of 
said  buildings."  The  cross  petitioners,  in  re- 
ply, deny  the  several  allegations  of  the  an- 
swers. The  qnestion  first  presented  relates 
to  the  agreements  under  which  the  labor  was 
performed.  It  Is  earnestly  cMitended  that  the 
finding  for  the  appellees  upon  that  issue  is 
against  the  weight  of  the  evidence.  But  an 
examtnatioa  of  the  reanrd  fails  to  sustain 
tliat  contention.  The  claim  of  the  ptatintlff 
Is  snstained  by  a  decided  preponderance  of 
the  evidence,  while  the  most  that  can  be 
claimed  as  to  the  Ending  for  the  cross  peti- 
tioners is  that  the  evidence  is  conSicting,  bat 
Dot  warranting  a  revetaal  on  this  aK>eaI.   An 


analysis  of  tlie  eridenee  In  connection  with 
the  statement  at  the  acconnts  by  counsel  for 
the  respective  parties  lias  satisfied  us  tliat  all 
items  not  clearly  chargeable  under  the  con- 
tracts were  rejected  by  the  district  court,  and 
ttiat  the  decree  should  accordingly  be  af- 
firmed. 


O'DONOHOB  V.  POLK  et  «1. 
(Sapreme  Conit  of  Nebraska.    June  19,  1896.) 

APPBAI.  —  QOESTIONS  NOT  RaIBBD  BeLOW  —  NbW 
TKIAt,— COKrLICTINa  EVIDENOI. 

1.  The  want  of  a  material  allegation  in  a 
petition  may  be  waived  by  a  failure  to  challenge 
attention  to  it  in  the  district  conrt 

2.  Findings  of  fact  upon  conflicting  evi- 
dence will  not  be  disturbed  on  appeal  nnlesa 
manifestly  unsustained  by  the  evidence. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Cass  county; 
Chapman,  Judge. 

Action  by  Michael  O'Donohoe  against  Mil- 
ton D.  Polk  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

C.  S.  Polk  and  Mockett,  Rainbolt  &  Polk, 
for  appellants.  Matthew  Oering,  for  appel- 
lee. 

RYAN,  G.  The  appellee  alleged  In  the  dis- 
trict court  <^  Cass  county  that  be  bad  ob- 
tained on  August  24,  1891,  a  Judgment  in  the 
county  court  of  said  county  against  Milton  D. 
Polk  for  the  sum  of  $499.2S  and  costs;  that 
a  transcript  of  said  Judgment  had  been  duly 
filed  in  the  office  of  the  clerk  of  the  afore- 
said district  couit;  that  an  execution  issued 
upon  said  Judgment  had  been  returned  "No 
property  found  whereon  to  levy" ;  that  on  the 
30th  of  August,  1889,  said  MUton  D.  Polk 
had  conveyed  to  his  father,  John  F.  Polk, 
certain  described  real  property  In  Cass  coun- 
ty, which  plaintiff  songht  to  snbject  to  the 
payment  of  his  judgment;  that  said  convey- 
ance was  fraudulent  as  against  the  creditors 
of  Milton  D.  Polk,  and  was  without  consid- 
eration; that  said  Milton  D.  Polk  was  in- 
solvent, and  had  no  property  whatever  out  of 
which  the  aforesaid  judgment  could  be  satis- 
fied; that,  to  further  promote  the  fraudulent 
purpose  aforesaid,  the  said  John  F.  Polk  had 
conveyed  said  real  property  to  his  brotbf)i--tn- 
law  S.  O.  Leeson,  who  was  the  uncle  of  Hil- 
ton D.  Polk;  and  that  each  of  said  convey- 
ances was  with  full  knowledge  of  each  party 
to  it  of  the  fraudulent  pui-pose  which  actuated 
every  other  party.  The  parties  to  the  above 
transfer  were  made  defendants,  and,  upon  is- 
sues Joined,  there  was  a  trial,  which  resulted 
In  a  decree  subjecting  the  above-mentioned 
real  property  as  prayed. 

It  is  first  Insisted  that  there  was  alleged 
no'  levy  npon  the  real  property  in  aid  of  which 
the  equitable  powers  of  the  district  conrt 
have  been  invoked.  If  this  objection  had 
been  made  before  trial.  It  would  have  been 
entitled  to  serlons  consideration,  for  it  points 
to  a  very  serious  defect  in  the  petition.     No 
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questlcm  w  objection  was  made  to  the  suf- 
flclency  of  the  avennent  in  any  respect  until 
this  hearing  on  appeal,  and  it  Is  now  too  late 
to  urge  It  effectually. 

To  the  argument  that  there  was  no  aver- 
ment that  the  conveyances  attacked  prevent- 
ed the  subjection  of  the  aforesaid  real  prop- 
erty to  the  payment  of  the  plalntifF's  Juag- 
ment.  It  is  deemed  sufficient  to  answer  that, 
while  the  general  conclusion  was  not  stated, 
there  were  recited  such  facts  as  fully  justified 
the  assumption  that  such  hindrance  had  an 
actual  existence.  While  the  evidence  was 
such  that  a  finding  thereon  in  favor  of  the 
defendants  would  not  have  been  disturbed  as 
without  8u£B'tlent  support,  it,  on  the  other 
hand,  was  not  so  deficient  in  amount  or 
weight  as  to  justify  an  interference  with  the 
decree  which  was  actually  entered.  The 
judgment  of  the  district  court  is  affirmed. 


RICE  V.  WINTERS  et  «L 
(Supreme  Oonrt  of  Nebraska.    June  19,  1895.) 
Bill  of  Exceptions  —  Bionatuub   of   Jcdrb  — 

MOKTOAOES  —  PKIORITT  —  SUBROGATION  — BoNA 

Fide  Pcrcbasbk  —  Notiob  —  Abstracts  of  Ti- 
tle. 

1.  The  mere  stipulation  of  counsel  in  a  case 
that  the  clerk  of  a  court  may  sign  and  allow 
a  bill  of  exceptions  is  not  sufficient  to  confer 
authority  upon  him  ^o  do  so.  To  confer  au- 
thority upon  the  clerk  of  a  district  court  to  sign 
and  allow  a  bill  of  exceptions,  it  must  appear 
that  the  judge  is  dead,  or  that  he  is  prevented  by 
sickness,  or  absence  from  his  district,  from  sign- 
ine  and  allowing  the  bill,  or  the  parties  to  uie 
litigation,  or  their  counsel,  must  agree  upon  the 
bill  of  exceptions,  and  attach  thereto  their  writ- 
ten stipulation  to  that  effect  Scott  v.  Spencer 
(Neb.)  60  N.  W.  892.  followed. 

2.  A.  owned  real  estate  on  wliich  B.  liad  a 
first,  and  C.  a  second,  mortgage.  D.  loaned  A. 
money  to  pay  oS  B.'s  mortgage.  A.  agreed  to, 
and  did,  secure  D.'s  loan  by  an  apparent  first 
mortgage  on  the  real  estate.  The  loan  made  by 
D.  was  used  in  paying  off  the  mortgage  of  B., 
and  he  released  the  same.  When  the  mortgage 
of  A.  to  D.  was  delivered,  the  mortgage  reco.rds 
showed  a  marginal  release  of  C.'s  mortgage, 
signed:  "C,  by  J."  It  turned  out  tiiat  C.'s 
mortgage  had  never  been  paid,  and  was  released 
by  J.  without  antcority.  Hdd,  that  D.  was  not 
entitled  to  be  subrogated  to  the  lien  held  by  B., 
by  virtue  of  his  mortgage,  against  the  real  es- 
Ute. 

8.  "The  doctrine  of  subrogation  is  not  ad- 
ministered by  courts  of  equity  as  a  legal  right, 
but  the  principle  is  applied  to  subserve  the 
ends  of  justice,  and  to  do  equity  in  the  par- 
ticular case  under  consideration.  It  does  not 
rest  on  contract,  and  no  general  rule  can  be  laid 
down  which  will  afford  a  test,  in  all  cases,  for  its 
application.  Whether  the  doctrine  is  applicable 
to  any  particular  case  depends  upon  the  peculiar 
facta  and  circumstances  of  such  case."  Bank  v. 
Wright  (Neb.)  63  N.  W.  126,  followed. 

4.  A  person  seeking  the  benefit  of  subroga- 
tion must  have  paid  a  debt  due  to  a  third  party, 
before  he  can  be  substituted  to  that  party's  right; 
and  in  doing  this  he  must  not  act  as  a  mere  vol- 
unteer, but  on  compulsion,  to  save  himself  from 
loss  by  reason  of  a  superior  lien  or  claim  on  the 
part  of  the  person  to  whom  he  pays  the  debt. 
The  right  of  subrogation  is  never  accorded  in 
equity  to  one  who  is  a  mere  volunteer  in  paying 
a  debt  of  one  person  to  another.    Insurance  Co. 


V.  Mlddleport,  8  Sup.  Ct  625, 121  U.  S.  534.  {<A 
lowed. 

5.  The  fact  that  a  subsequent  mortgagee's 
lien  will  occupy  the  same  relation  to  the  proper^ 
ty,  if  one  who  has  advanced  money,  sheared  b; 
a  mortgage  on  the  real  estate,  to  pay  off  the  prior 
mortgage,  is  subrogated  to  the  rights  of  tb? 
holder  of  such  first  mortgage,  affords  no  reason 
why  eqtiity  should  permit  the  party  so  advancing 
the  money  to  be  subrogated  to  the  rights  of  the 
holder  of  the  first  mortgage. 

6.  When  a  fitst  mortgage  lien  existing 
against  real  estate  is  paid  off,  the  lien  of  a  sec- 
ond mortgage  thereon  becomes  at  once,  by  oper- 
ation of  law,  a  first  lien  on  the  property;  and 
this  first  lien,  and  the  right  to  enforce  it  as  sudi, 
are  vested  rights. 

7.  Courts  of  oqnity  will  not  apply  the  doc- 
trine of  subrogation  where  to  do  so  would  be  to 
deprive  a  party  of  a  legal  right. 

8.  An  intending  purchaser  or  mortgagee  of 
real  estate  relies  and  acts  upon  the  recitals  of  an 
abstract  made  of  the  title  to  such  real  estate  at 
his  peril. 

9.  An  abstract  of  title  of  certain  real  estate 
recited  that  a  mortgage  recorded  thereon  in 
favor  of  C.  had  been  released  on  the  margin  of 
the  record  where  recorded.    BM: 

(1)  That  an  intending  mortgagee  of  the  prop- 
erty was  bound  to  take  notice  of  the  mortgage 
records,  and  if  C.'s  mortgage  had  not  in  fact 
been  released,  and  the  mortgagee  was  prejudiced 
by  relying  upon  the  recital  of  the  abstract,  that 
his  injury  was  the  result  of  his  negligence. 

(2)  That  if  C.'s  mortgage  appeared  released  on 
the  margin  of  the  record  where  recorded,  by 
some  one  else,  purporting  to  act  for  him,  the  in- 
tending mortgagee  was  bound  to  know,  at  his 
peril,  that  the  party  pretending  to  act  for  C. 
had  authority  to  do  so. 

(3)  That  wbether  the  mistake  of  the  mor- 
gagee  was  one  of  law  or  fact,  or  both,  whatever 
injury  he  sustained  by  reason  of  such  mistake 
was  attributable  to  his  lack  of  care,  and  afforded 
no  reason  for  subrogating  him  to  the  rights  of 
the  holder  of  a  mortgage  on  the  premises  prior 
to  C.'s.  which  the  said  mortgagee  had  paid  off 
with  the  proceeds  of  a  mortgage  he  took  on  said 
property,  relying  upon  the  correctness  of  said  ab- 
stract. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Buffalo  county: 
Neville.  Judge. 

Action  by  W.  B.  Rice  against  WilUam 
Winters  and  others  to  foreclose  a  mortgage. 
There  was  a  decree  for  plaintiff,  and  defend- 
ants Grommes  &  Ullrich  appeal.     Reversed. 

Calkins  &  Pratt  and  Winston  A  Meagher, 
for  appellants.  R.  A.  Moore  and  Marston 
&  NevluB,  for  appellee. 

RAGAN,  O.  From  the  transcript  of  the 
record  and  the  briefs  of  counsel,  we  under- 
stand the  facts  In  this  case  to  be  substan- 
tially these:  On  the  15th  of  June,  18ST. 
William  Winters  became  indebted  to  one  R. 
A.  Moore,  and,  as  an  evidence  of  such  in- 
debtedness, executed  and  delivered  to  Moore, 
on  said  date,  two  notes  of  |700  each,  due. 
respectively,  on  the  15th  days  of  June,  ISSS 
and  1889,  and  secured  said  debt  by  a  mort- 
gage upon  certain  real  estate.  On  the  30tb 
day  of  April,  1888,  Winters  also  became  in- 
debted to  Grommes  &  Ullrich  In  the  sum  of 
$3,829.76,  and,  as  an  evidence  of  said  debt, 
gave  to  them  a  series  of  notes,  the  last  two 
of  which  were  for  $600  and  $429.76,  respec- 
tively, and  due  Octobtf  81  and  November  30. 
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1S88.  To  secure  this  debt.  Winters  executed 
to  Grommes  &  Ullrich  a  mortgage  upon  the 
same  real  estate  which  he  had  previously 
pledged  to  Moore.  The  Orommes  &  Ullrich 
mortgage  became  a  second  lien  upon  the  prop- 
erty, the  Incumbrance  of  Moore  being  a  first 
lien.  Winters  subsequently  paid  all  the 
mortgage  debt  owing  to  Orommes  &  Ullrlcb, 
except  the  aforesaid  last  two  notes  of  the 
series.  In  June,  1889,  one  John  M.  Lay  re- 
sided in  the  city  of  Kearney,  Neb.,  and  was 
in  the  liablt  of  taking  applications  of  per^ 
sons  desiring  to  borrow  money,  and  of  re- 
ferring such  applications  to  one  W.  B.  Bice, 
who,  if  the  security  proved  acceptable,  would 
make  the  loan  applied  for.  About  this  date 
one  B.  B.  Jones,  an  attorney  at  law  at  Kear- 
ney, seems  to  have  had  in  his  possession,  for 
collection,  the  Moore  mortgage.  At  least,  be 
was  th«i  pressing  Winters  for  its  payment 
Lay,  learning  of  this  fact,  took  Winter's  appli- 
cation for  a  loan  of  $1,300,  to  be  secured  by  a 
first  mortgage  on  the  premises  already  mort- 
gaged by  Winters  to  Moore;  such  loan  to  be 
used  for  the  purpose  of  paying  the  Moore 
mortgage.  June  1,  1889,  Rice  accepted  Win- 
ter's application,  and  loaned  him  $1,300,  tak- 
ing bis  note  therefor,  secured  by  a  mortgage 
on  the  same  premises  mortgaged  by  Win- 
ters to  Moore;  and  with  the  (1,300  the  Moore 
mortgage  was  paid  off,  and  by  Moore  duly 
discharged  of  record  on  the  6th  of  June, 
1889.  About  the  same  date  said  Jones  re- 
leased and  discharged,  on  the  margin  of  the 
record  where  it  was  recorded,  the  Orommes 
&  Ullrich  mortgage,  or  attempted  to  do  so. 
It  seems,  also^  that  an  abstract  of  the  title  of 
tbe  real  estate  mortgaged  was  furnished  to 
Rice  before  he  parted  with  the  money  loaned 
to  Winters,  and  that  this  abstract  contained 
a  notation  of  the  abstractor  that  the 
Grommes  &  Ullrich  mortgage  liad  been  re- 
leased on  the  margin  of  the  record  where 
recorded.  Rice  brought  this  suit  in  equity 
to  the  district  court  of  Buffalo  county  to 
foreclose  the  mortgage  given  him  by  Winters 
on  the  Ist  of  June,  1889;  prayed  for  an  ac- 
counting of  the  amount  due  him  on  said 
mortgage  from  Winters,  and  that  he  might 
be  given  a  first  lien  upon  the  real  estate  de- 
scribed in  said  mortgage,  to  secure  tbe  pay- 
ment of  tbe  amount  found  due.  Winters 
was  made  a  party  defendant  to  this  action, 
bat  bis  connection  with  the  case  need  not  be 
further  noticed.  Orommes  &  Ullrich  were 
made,  or  became,  parties  to  the  suit,  and 
filed  an  answer  in  the  nature  of  a  cross- 
petition,  setting  out  the  execution  and  deliv- 
ery to  them  of  the  mortgage  above  men- 
tioned by  Winters;  that  the  last  two  notes 
which  the  mortgage  was  given  to  secure, 
namely,  the  notes  for  $600  and  $129.76,  with 
interest,  remained  past  due  and  wholly  un- 
paid. They  prayed  for  an  accounting  of  tbe 
amount  due  them  from  Winters,  and  that 
they  be  given  a  first  lien  upon  said  mort- 
gaged premises  for  its  payment  To  this 
answer  and  cross  petition  of  Orommes  &  Ull- 


rich, Rice  replied  (1)  that  the  Orommes  &  Ull- 
rich mortgage  had  been  fully  paid,  and  that 
there  was  nothing  due  thereon;  (2)  that  it 
had  been  duly  released  and  discharged  of 
record  by  one  B).  B.  Jones,  acting  as  the 
agent  and  attorney  for  Grommes  &  Ullrich; 
(3)  tbe  execution  of  the  mortgage  of  the  15th 
of  June,  1887,  by  Winters  to  Moore;  that 
the  mortgage  he  (Rice)  sought  to  foreclose  In 
this  action  was  made  for  the  purpose  of,  and 
the  proceeds  used  in,  paying  off  this  Moore 
mortgage.  And  he  prayed  as  in  bis  petition 
be  bad  already,  and,  further,  that  he  might 
be  subrogated  to  the  lien  which  Moore  held 
against  the  premises  by  virtue  of  the  mort- 
gage which  Winters  had  given  him  thereon, 
and  which  had  been  paid  by  tbe  proceeds  of 
the  mortgage  now  sought  to  be  foreclosed. 

The  district  court  made,  among  others,  the 
following  special  findings:  "The  court  fur- 
ther finds  that  one  E.  B.  Jones,  an  attorney 
at  law,  tmdertook  to  release  the  security 
mortgage  of  Grommes  &  Ullrich  by  a  release 
entered  upon  the  margin  of  the  record,  but 
that  the  said  Jones  undertook  to  release  said 
mortgage  without  first  obtaining  authority 
therefor,  and  that  said  Jones  never  was  au- 
thorized by  tbe  said  defendants  Grommes  & 
Ullrich  to  release  said  mortgage,  and  that 
said  mortgage  was  never  released,  and  has 
been  at  all  times  since  the  recording  thereof, 
and  now  is,  a  valid  and  subsisting  mortgage 
lien  against  said  premises.  That  there  is  due 
to  tbe  said  defendants  Orommes  &  Ullrich 
from  the  said  defendant  William  Winters, 
upon  their  mortgage,  the  sum  of  $1,455.39, 
with  Interest  thereon  at  the  rate  of  8  per 
cent  per  annum  from  this  date,  and  that  the 
same  is  a  valid  and  second  mortgage  lien 
against  said  premises.  The  court  further 
finds  that  tbe  proceeds  obtained  from  the 
mortgage  given  by  the  said  defendant  Win- 
ters to  the  said  plaintiff,  Rice,  was  used  to 
pay  off,  and  obtain  a  release  and  discharge 
of,  the  mortgage  executed  by  the  said  de- 
fendant William  Winters  to  the  said  R.  A. 
Moore.  The  court  further  finds  that  there 
is  due  to  the  said  plaintiff.  Rice,  from  ttie 
said  defendant  William  Winters,  upon  his 
said  mortgage,  the  sum  of  $1,600.66,  with 
interest  thereon  from  this  date  at  tbe  rate  of 
10  per  cent  per  annum;  and  tbe  court  finds, 
as  a  matter  of  law,  that  the  plaintiff  is,  by 
reason  of  the  facts  found  above,  entitled  to 
be  subrogated  to  the  lien  of  the  mortgage  so 
as  aforesaid  executed  by  the  said  William 
Winters  to  the  said  R.  A.  Moore,  and  that 
the  plaintiff's  lien  Is  accordingly  prior  and 
superior  to  the  lien  of  tbe  said  Orommes  & 
Ullrich,  and  Is  a  valid  first  mortgage  lien 
against  said  premises."  To  reverse  this  de- 
cree, Grommes  &  Ullrich  have  appealed. 

1.  The  bill  of  exceptions  in  this  case  was 
settled  by  tbe  derk  of  tbe  district  court  of 
Buffalo  county  in  pursuance  of  a  written 
stipulation  that  he  might  do  so,  signed  by 
tbe  counsel  for  the  parties  to  this  action.  But 
said  stipulation  does  not  recite  that  what 
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iwrports  to  be  Is  fn  fact  tbe  correct  bill  of 
exoeptiona  in  the  case.  The  mere  sttpula- 
tlon  of  counsri  in  a  case  that  the  clerk  oC 
the  court  may  sign  and  allow  a  bill  of  ex- 
oeptiona la  not  aufflcient  to  confer  authority 
upon  him  to  do  sa  To  confer  authority  niKMi 
tike  clerk  of  a  district  court  to  sign  and  al- 
low a  bill  of  exceptions,  it  must  appear  that 
the  Judge  Is  dead,  or  tliat  he  is  preTented 
by  sickneaa,  or  absence  from  hia  district,  front 
stgniog  and  allowing  the  bill,  or  the  parties 
to  the  litigation,  or  their  counsel,  must  agree 
upon  the  bill  of  exertions,  and  attach  there- 
to th^  written  stipulation  to  that  effect 
Scott  T.  Spencer  (Neb.)  60  N.  W.  892.  We 
are  therefore  precluded  from  looking  into 
the  evidmce  which  aocomponies  the  record 
of  this  case. 

2.  The  sole  question  remaining  Is  whether 
the  pleadings  in  the  case  support  the  find- 
ing and  decree  of  the  district  conrt.  Had 
the  finding  of  the  district  court  been  a  gen- 
eral one,  then  it  is  clear  that  a  decree  based 
on  such  finding  would  have  found  ample 
support  in  the  pleadings,  and  he&n  con- 
clusive upon  this  court.  But  the  court  has 
found  specially  that  the  Orommes  &  Ullrieb 
mortgage  was  nerer  released;  that  it  ia  a 
valid  and  subsisting  lien  apon  the  premises, 
and,  as  it  stands  of  record,  superior  to  the 
mortgage  Men  of  Bice.  But  the  learned 
«ourt  concluded,  as  a  matter  of  law,  tliat 
solely  because  the  Moore  mortgage,  which 
was  a  lien  upon  the  premises  superior  to  the 
mortgage  of  Gromoies  &.  Ullrich,  was  paid  off 
and  discharged  with  the  money  which  the 
mortgage  of  Rice  was  given  to  secure,  there- 
fore Rice  was  entitled  to  be  subrogated  to  the 
lien  which  Moore  held  against  the  premises 
by  virtue  of  his  mortgage  thereon.  Is  this 
«onclusion  of  law  of  the  learned  district 
coort  correct?  The  proposition  may  be  thus 
atated:  A.  owns  real  estate  on  which  B.  haa 
a  first,  and  G.  a  second,  mortgage.  D.  loans 
A.  money  to  pay  off  B.'a  mortgage.  A.  agrees 
to,  and  does,  secure  D.'s  loan  by  an  apparent 
Arst  mortgage  on  the  real  estate.  The  loan 
made  by  D.  is  used  in  paying  off  the  mort- 
Cage  of  B.,  and  he  releases  the  same.  When 
the  mortgage  of  A.  to  D.  ia  delivered,  the 
mortgage  records  show  a  marginal  release 
of  C.'s  mortgage,  signed,  "O.,  by  J."  It 
turns  out  that  G.'s  mortgage  has  never  been 
paid,  and  was  released  by  J.  without  authori- 
ty. Is  D.  entitled  to  be  subrogated  to  the 
lien  B.  held,  by  virtue  of  his  mortgage, 
against  the  real  estate?  There  is  some  con- 
flict in  the  authorities.  In  Emmert  v.  Thomp- 
aon  (Minn.)  52  N.  W.  31,  It  was  held:  "Where 
one  loans  money  upon  real-estate  security  for 
the  express  purpose  of  paying  off  and  dis- 
ciiarging  liens  or  incumbrances  on  the  same 
property,  expecting  and  lielieving,  in  good 
fiiith,  that  his  security  will,  of  record,  be  sub- 
stituted, in  fact,  in  place  of  that  which  tie  dis- 
-cfaarges,  he  is  not  a  volunteer,  a  stranger,  or  an 
Intermeddier;  nor  is  the  original  debt  or  lien 
or  Incambrancs   considered   extinguislied.   If 


Joatiee  reqnires  tliat  It  should  be  kept  alive 
for  the  benefit  of  the  person  advancing  the 
money."  Hie  facta  in  this  case  were  very 
mnch  like  those  in  the  case  at  bar,  and  the 
court  answered  the  qaestion  we  have  pro- 
pounded alx>ve  in  the  affirmative.  There  are 
other  authorities,  of  eminent  respectability, 
whicli,  by  their  decisions,  liave  given  the  same 
answer  to  the  qnestion.  But  we  are  per- 
auaded  that  the  decided  weight  of  authority 
affords  a  negative  answer  to  the  question.  In 
Bank  V.  Wright  (Neb.)  63  N.  W.  126,  this 
court  said:  "The  doctrine  of  subrogatiOB  is 
not  administered  by  courts  of  equity  as  a 
legal  right,  but  the  principle  is  applied  to 
subserve  the  ends  of  Justice,  and  to  do  equity 
In  tlie  particular  case  under  consideration.  It 
does  not  rest  on  contract,  and  no  general  rule 
can  be  laid  down  which  will  afford  a  test, 
in  all  cases,  for  its  application.  Whetlier  the 
doctrine  is  applicable  to  any  particular  case 
depends  upon  the  peculiar  Cacta  and  dream- 
stances  of  such  case.  In  the  article  entltied 
"Subrogation,"  24  Am.  &  Eng.  Enc.  Law,  at 
page  281,  the  authorities  are  collated,  and  the 
result  of  their  holding  is  thus  stated:  '*One 
who  advances  money  to  pay  ttte  debt  of  an- 
other, in  the  absence  of  agreement,  express 
or  implied,  for  sutirogation,  will  not  lie  en- 
titled to  succeed  to  the  rights  and  remedies 
of  tlie  creditor  ao  paid,  unless  tliere  Is  some 
obligation.  Interest,  or  right,  legal  cr  equi- 
table, on  the  part  of  such  person,  in  respect 
of  the  matter  conoemlng  which  the  advance 
is  made,  as  otherwise  he  is  a  stranger,  a  rol- 
unteer,  an  intermeddier,  to  whom  tiie  equi- 
table right  of  subrogation  ia  never  acoaftfed." 
In  Asaoclation  v.  Scott  (Iowa)  S3  N.  W. 
283,  the  supreme  conrt  of  Iowa  said:  "One 
who  loans  money  to  satisfy  several  mort- 
gages on  property,  and  takes  another  mort- 
gage on  the  property,  without  examining 
the  records,  and  relying  merely  on  an  al>- 
Btract  not  entirely  up  to  date,  which  falls 
to  notice  the  rendition  of  a  recent  Judgment, 
is  not  entitled  to  subrogation,  onder  said 
mortgages,  to  rights  paramount  to  the  Judg- 
ment" In  KitcheU  v.  Mudgett  37  Mich.  81, 
it  was  said:  "K.  paid  off  and  dlscliarged 
the  first  two  out  of  three  mortgages  on 
certain  property,  and  then  took  a  new  mort- 
gage for  the  amount  paid.  Held,  that  this 
was  subsequent  to  the  one  left  unpaid,  and 
what  K.  was  not  entitled  to  be  subrogated 
to  the  rights  of  the  first  two  mortgagaea." 
In  WaUon  v.  Wilcox,  39  Wis.  ei3,  that 
court  held  that:  *H>ne  who,  having  no  inter- 
est to  protect,  voluntarily  loans  money  to  a 
mort^gor  for  the  purpose  of  satiafying  and 
caaceling  the  mortgage,  taking  a  new  mort- 
gage for  his  own  security,  cannot  have  the 
former  mortgage  revived,  and  himself  subro- 
gated to  the  rights  of  the  mortgagee  therein." 
Ryan,  C.  J.,  speaking  fbr  the  court,  said: 
"Before  the  appellant  took  his  own  mortgage 
from  George  and  Harriet  Harvey,  he  was  a 
stranger  to  the  title,  and  had  no  counectioa 
with  tlie  mortgage  debt  due  to  Sarah  Ana 
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Hodaon.  His  action  In  the  premisei  was 
voluntary.  He  first  proposed  to  purchase  the 
Hodflon  mortgage,  but  subsequently  abandon- 
ed tbat  Intention,  and  advanced  the  amount 
due  upon  It  for  the  Harveys,  for  the  express 
purpose  of  satisfying  and  canceling  tbe  Bod- 
son  nx>rtgage.  This  was  done,  the  appellant 
thereupon  taking  a  new  mortgage  for  bto 
own  security.  It  Is  difficult  to  see  bow  the 
doctrine  of  subrogation  can  aid  him."  In  San- 
ford  T.  Mclican,  3  Paige,  116,  Walworth,  Ch., 
speaking  to  the  point  under  consideration, 
said:  "It  is  only  In  cases  where  the  person 
advancing  money  to  pay  the  debt  of  a  third 
party  stands  In  the  situation  of  a  surety,  or 
is  compelled  to  pay  It  to  protect  his  own 
rights,  that  a  court  of  equity  substitutes  him 
In  the  place  of  the  creditor  as  a  mattw  of 
course,  without  any  agreement  to  tbat  effect" 
In  Insurance  Co.  v.  Middleport,  124  U.  8.  634, 
8  Sup.  Ot  625,  the  supreme  court  of  the  Unltp 
ed  States,  discussing  tbe  doctrine  of  subroga- 
tion, held  (1)  that  the  person  seeking  Its  bene- 
fit must  have  paid  a  debt  due  to  a  third  party 
before  he  can  be  substituted  to  that  party's 
rights;  and  (2)  that  In  doing  this  he  must  not 
act  as  a  mere  volunteer,  but  on  compulsion, 
to  save  himself  from  loss  by  reason  of  a  su- 
perior lien  or  claim  on  the  part  of  the  per- 
son to  whom  he  pays  the  debt,  as  in  cases 
of  sureties,  prior  mortgagees,  etc.  Tbe  right 
is  never  accorded  In  equity  to  one  who  Is  a 
mere  Tolanteer  In  paying  a  debt  of  one  per- 
son to  another."  In  Banta  v.  Garmo,  1  Sandf . 
Gh.  388,  tbe  facts  are  thus  stated  In  the  syl- 
labus: "B.  loaned  money  to  Q.  to  pay  oft  a 
mortgage,  on  tbe  security  of  a  new  mort- 
gage on  the  same  lands.  The  old  mortgage 
was  paid  off,  and  a  discharge  of  the  same 
duly  executed.  W.  recovered  a  judgment 
against  G.,  wliicb  was  docketed  after  the 
first  mortgage,  and  on  which  the  lands  were 
sold  by  hlu  to  the  sheriff,  prior  to  the  mort- 
gage to  B.  This  sale  was  overlooked  In  B.'s 
examination  of  the  records  for  liens.  Hdd, 
tbat  B.  was  not  entitled  to  be  subrogatsd  to 
tbe  old  mortgage,  or  to  set  It  np.  In  order  to 
give  blm  a  Uen  prior  to  the  Judgment  and 
sheriff's  sal&" 

It  Is  argued  by  counsel  ft>r  Bice  tbat  the 
facts  here  make  a  proper  case  for  the  appli- 
cation of  tlie  doctrine  of  subrogatloo  by  a 
conrt  of  equity,  for  tbe  reason  that,  while 
Moore's  mortgage  remained  unsatlsflet?. 
U  rommes  &  Ullrich's  Uen  opon  the  mortgaged 
premises  was  subject  thereto,  and  they  would 
not  be  injured  or  prejudiced  If  Rice  should 
be  snbrogated  to  tbe  Uen  whlcb  Moore  held, 
as  their  Uen  would  occapy  the  same  rdatlon 
to  the  property  aft«-  abrogation  that  It  did 
prior  to  the  satisfaction  of  tlie  Moore  mort- 
gage. In  Door  Go.  v.  Case  (Neb.)  00  N.  W. 
577,  a  mortgage  Uen  existed  against  an  own- 
er's real  estate  He  entered  into  a  contract 
with  B.  to  f omlsb  certain  labor  and  material, 
and  «rect  for  him  certain  improvements  on 
■aid  real  estate.  B.  complied  with  bis  con- 
tract, and  furnished  labor  sad  material  to  a 
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considerable  amount  After  B.  had  furnished 
the  labor  and  material,  ihe  owner  procuivd  a 
loan  from  C.  with  which  to  pay  off  and  dis- 
charge tbe  mortgage  on  his  real  estate,  agree- 
ing to  eec\ire  such  loan  by  a  first  mortgage. 
a.  made  tlie  loan  to  the  owner,  and  tbe  latter 
executed  to  him  a  mortgage,  which  was  duly 
recorded,  and  the  prior  mortgages  were  re- 
leased and  discharged  of  record.  The  owner 
not  bavlng  paid  for  the  labor  and  material 
furnished  by  B.,  the  latter  brought  suit  to 
obtain  a  Uen  against  the  property,  under  tbe 
mechanic's  lien  statute.  C.  was  made  a  par- 
ty to  the  action,  and  asked  the  foreclosure  of 
bis  mortgaKe,  and  sought  to  be  subrogated  to 
the  liens  hdd  by  the  mortgagees  whose  mort- 
gages had  been  paid  and  discharged  with  tbe 
proceeds  of  C's  loan  made  to  tbe  real-estate 
owner.  It  was  urged  in  tbat  case  as  a  reason 
why  the  doctrine  of  subrogation  should  be  ap- 
pUed  that- B.'s  Uen  for  labor  and  materials, 
when  the  same  were  furnished,  was  subject 
to  tbe  then  existing  mortgages  on  the  real 
estate,  and  that  he  would  not  be  prejudiced 
by  aUowing  C.  to  be  subrogated  to  the  Hens 
of  the  mortgagees  whose  mortgagee  be  had 
discharged.  The  district  court  adopted  this 
view,  but  this  court,  on  appeal,  reversed  tlie 
decree  of  the  district  court,  and  beld  that  0. 
was  not  entitled,  under  the  facts,  to  subroga- 
tion. The  fact  that  a  subseqnent  mortgagee's 
lien  will  occupy  tbe  same  relation  to  the  prop- 
erty, If  one  who  has  advanced  money,  secured 
by  a  mortgage  on  tbe  real  estate,  to  pay  off 
tbe  prior  mortgage,  Is  subrogated  to  the 
rights  of  tbe  bolder  of  such  mortgage,  af- 
fords no  reason  why  equity  should  permit 
tbe  party  so  advancing  tbe  money  to  be  sub- 
rogated to  the  rights  of  the  holder  of  the  first 
mortgage.  When  the  Moore  mortgage  was 
voluntarily  paid  ott  and  discharged,  the  mort- 
gage of  Grommes  &  Ullrich  became  at  once 
a  first  lien  upon  the  mortgaged  premises;  and 
they  thereby  acquired  the  legal  right  to  hold 
and  enforce  said  lien,  as  a  first  Uen,  against 
the  mortgaged  premises.  This  right  and  lien 
were  property,  and  the  mere  fact  that  the 
money  which  Rice's  mortgage  secures  was 
used  to  pay  off  and  discharge  the  Moore  wort- 
gage  affords  no  reason— not  the  slightest- 
why  a  court  of  equity  should  deprive 
Orommas  &  UUrich  of  the  legal  right  which 
they  had  acquired  by  the  voluntary  act  of 
Ulce  and  Moore.  Neither  Grommes  nor  Ull- 
rich said  or  did  anything,  or  omitted  to  say  or 
do  anything,  which  caused  Rice  to  make  this 
loan  and  pay  off  the  Moore  mortgage,  and 
tbe  saying  or  doing,  or  omitting  to  say  or  do, 
which,  estops  Grommes  &  UUrich  from  assert- 
ing the  lien  which  they  have  acquired  against 
this  property,  by  operation  of  law.  In  conse- 
quence of  the  release  of  the  Moore  mortgage. 
Wltat  right  has  a  court  of  equity,  even  under 
tbe  guise  and  in  the  name  of  "subrogation," 
to  deprive  Grommes  &  Ullrich  of  the  vested 
rigtata  which  they  have  acquired  against  this 
property,  simply  because  to  do  so  would  be  a 
besefit  to  Rice?   Oouru  of  •qutty  apply  tke 
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doctrine  of  sabrogatlon  to  subserve  the  enda 
of  Justice,  and  to  do  equity  In  tbe  particular 
case  under  consideration.  Would  it  be  doing 
Justice  in  this  case  to  deprive  Grommes  &  Ull- 
rich of  the  lien  they  have  acquired  against 
this  property  by  oi>eration  of  law,  resulting 
from  the  voluntary  act  of  Rice  and  Moore, 
and  without  the  consent,  request,  knowledge, 
or  solicitation  of  Grommes  &  Ullrich?  We 
confess  that,  to  our  minds,  to  do  this  would 
be  to  do  Injustice;  and,  furthermore,  it  would 
be  using  the  powers  of  a  court  of  equity 
to  strilie  down  a  legal  right  and  de- 
prive a  citizen  of  bis  pmperty.  Equity  fol- 
lows the  law.  It  does  not  thwart  It  It  en- 
forces and  gives  effect  to  tbe  legal  rights  of 
parties  when  the  law  Is  powerless  to  afford  a 
remedy.  It  does  not  take  away  these  legal 
righta 

The  second  argument  of  counsel  for  Rice 
in  support  of  the  decree  is  that  the  mortgage 
records  were  not  in  fact  in  the  condition 
they  appeared  to  be;  that  is,  as  we  under- 
stand it,  that  the  record  In  which  the 
Grommes  &  Ullrich  mortgage  was  recorded 
showed  on  Its  margin  a  release  signed  by  one 
Jones,  and  that  tbe  abstract  of  title  made  of 
this  property,  and  on  which  Rice  acted  in 
making  this  loan,  recited  that  the  Grommes  & 
Ullrich  mortgage  bad  been  released  on  the 
margin  of  the  record  where  it  was  recorded. 
In  other  words,  that  Rice,  in  making  this 
loan,  acted  at  a  disadvantage,  and  under  a 
mistake.  But  the  mistake  of  Rice,  whether 
of  law  or  fact,  was  the  result  of  his  own  negli- 
gence. He  was  bound  to  know  the  law,  and 
if  the  record  showed  that  the  Grommes  &  Ull- 
rich mortgage  had  been  released  by  Jones,  he 
was  bound  to  know  whether  Jones  nad  au- 
thority to  execute  that  release.  If  the  ab- 
stract had  recited  that  the  Gromimes  &  Ullrich 
mortgage  had  been  released,  and  It  bad  turn- 
ed out  that  in  fact  no  release  bad  ever  been 
made,  or  attempted  to  be  made,  then  be 
would  have  acted  under  a  mistake  of  fact; 
but.  If  he  suffered  an  injury  from  acting  on 
such  mistake,  the  injury  would  have  still 
been  the  result  of  his  own  negligence  An 
Intending  purchaser  or  mortgagee  of  real  es- 
tate relies  and  acts  upon  the  recitals  of  an  ab- 
stract made  of  the  title  to  such  real  estate  at 
his  peril.  In  Association  v.  Scott,  supra,  the 
court,  speaking  to  this  point,  said:  "The 
only  question  in  the  case  Is  whether  the  plain- 
tiff is  entitled  to  have  the  satisfaction  of  the 
Simmons  mortgage  set  aside,  and  that  he  be 
subrogated  to  all  the  rights  of  Simmons,  it 
seems  to  us  that  he  Is  not  entitled  to  such 
relief.  Tbe  plaintiff  made  tbe  loan  to  Lord 
for  the  express  purpose  of  paying  the  Sim- 
mons mortgage.  It  was  well  understood  that 
tbe  plaintiff  was  to  accept  a  new  mortgage, 
and  plaintiff  got  all  he  bargained^  for.  There 
was  no  mistake,  except  that  the  plaintiff 
failed  to  exercise  tbe  diligence  required  in 
the  examination  of  the  records,  and  there- 
fore failed  to  discover  tbe  existence  of  the 
judgment,  and  sale  thereunder.    No  one  can 


be  blamed,  but  he  must  suffer  loss,  siinply 
because  be  was  negligent  There  is  no  prin- 
ciple that  will  allow  him  to  take  advantage  oi 
that  to  the  Injury  of  the  dUigent"  In  Kitch- 
dl  V.  Madgett  supra,  the  supreme  coort  oi 
Michigan,  speajdng  to  the  same  point  said: 
"It  is  said,  with  great  show  of  reason,  that 
complainant  would  never  have  taken  up  those 
mortgages,  had  she  not  supposed  she  was  to 
have  a  first  lien,  for  the  land  was  then  worth 
only  about  the  amount  of  the  three  mortgages. 
Now,  this  may  be  true,  and  still  it  may  be 
equally  true  that  if  she  has  taken  a  mortgage, 
negligently,  on  land  covered  by  another,  she 
can  have  no  relief.  Now,  complainant  was 
notified  by  tbe  record  and  by  the  PhlblK> 
mortgage  that  Mrs.  Mudgett  also  heiA  one 
on  the  same  lands,  yet  it  Is  not  claimed  thai 
she  required  Mrs.  Mudgett  to  release  bera.  or 
to  postpone  the  lien.  How  can  the  court 
know  that  Mra  Mudgett  would  have  consent- 
ed to  release  or  postpone,  If  it  had  been  re- 
quired of  herY  And  how  can  the  court  com- 
pel her  to  do  that  which,  with  competent 
authority  to  assent  to  or  reject  she  might 
perhaps,  at  the  time,  have  rejected?"  And 
in  Banta  v.  Garmo,  supra,  the  vice  chano^or. 
speaking  to  the  question  under  consideration. 
said:  "A  further  argument  Is  made  In  be- 
half of  the  complainant  on  tbe  ground  of 
mistake  In  canceling  the  prior  mortgage. 
This  is  not  strictly  the  fact,  as  that  act  war 
done  Intentionally,  and  the  mortgagee  In  that 
mortgage  is  content  The  mistake  consiated 
in  the  belief  that  the  complainant  was  acquir- 
ing an  unincumbered  title  by  his  mortgage. 
This  kind  of  mistake  is  of  frequent  occur- 
rence, but  I  never  heard  of  an  Instance  wbere 
the  suffering  lender  was  permitted  to  trace 
back  his  money  into  the  hands  of  a  stranger 
who  had  received  it  in  discharge  of  an  older 
Uen  than  the  one  newly  discovered,  and  there- 
upon to  set  up  such  stranger's  Hen  to  over- 
reach the  Intervening  Incumbrance.  No  case 
can  be  fotmd  where  a  third  person,  after 
voluntarily  and  intentionally  dlschargUig  a 
Uen  In  which  he  had  no  prior  Interest  and  on 
the  faith  of  another  security,  has  been  pei^ 
mitted,  as  against  other  incumbrances,  to  re- 
vive such  lien,  on  ascertaining  that  his  own 
security  was  worthless."  In  tbe  case  at  bar. 
Rice  knew,  and  was  bound  to  know,  wben 
he  loaned  Winters  the  money  to  pay  off  the 
Moore  mortgage,  that  Grommes  &  Ullrich  had 
mortgage  Hens  upon  this  real  estate,  and,  tbe 
very  moment  that  the  Moore  mortgage  was 
satisfied  of  record,  that  the  Grommes  &  Ullrich 
mortgage  would  become  a  first  lien  upon  the 
premises.  Had  he  exercised  ordinary  care 
and  diligence,  be  would  have  secured  from 
Grommes  &  Ullrich  a  valid  release  and  dis- 
charge of  their  mortgage  before  he  advance)! 
the  money,  and  paid  off,  and  allowed  to  be 
satisfied,  the  Moore  mortgage.  If  be  haa  suf- 
fered loss,  or  shall  suffer  loss,  he  has  no  one 
to  blame  but  himself;  and  a  court  of  equity 
will  not  apply  the  doctrine  of  subrogation  to 
a  case  where  to  do  so  would  be  to  deprive  one 


Digitized  by 


Uoogle 


Nebw) 


HILL  e.  PIBBSOHr. 


885 


party  of  a  legal  right,  and  at  the  same  time 
reward  the  other  party  for  his  negligence. 
The  decree.  In  80  far  as  It  postpones  the  Hen  of 
Grommes  &  Ullrich  to  that  of  Rice,  Is  reversed, 
and  the  cause  remanded  to  the  district  conrt, 
with  Instructions  to  enter  a  decree  giving 
Urommes  &  Ullrich  a  first  lien  upon  the  mort- 
gaged premises  for  the  amount  found  due 
them  by  the  district  court,  and  giving  to  Rice 
a  second  lien  upon  the  premises  for  the 
amount  found  due  him  by  the  court  Revers- 
ed and  remanded. 


HILL  V.  PIERSON. 

(Sopreme  Court  of  Nebraslu.   Jnne  19,  1885.) 

Qahbuno  Housb— Public  Ncisanck— Injdnotioh 
BT  Private  Person — Wheji  Lies — Evi- 

DKKCB — BUFFICIKNCY. 

1.  A  place  kept  for  gambling  purposes  is  a 
public  nuisance. 

2.  A  public  nuisance,  criminal  in  its  nature, 
will  be  enjoined  at  the  instance  of  a  private  par- 
ty only  upon  a  showing  of  some  sppcini  injury 
■nffered  by  him  aside  from  that  suffered  in  com- 
mon with  the  remainder  of  the  public. 

8.  The  evidence  examined,  and  held  to  sus- 
tain the  conclnsiona  of  the  trial  court 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Douglas  coun- 
ty; Ferguson,  Judge. 

Action  by  Annis  L.  Hill  against  Charles 
O.  Plerson  to  abate  a  nuisance.  Judgment 
for  defendant  and  plaintifC  appeals.  Af- 
firmed. 

J.  W.  West  for  appellant  Jno.  L.  Web- 
ster, for  appellee. 

HARRISON,  J.  June  9,  1893,  the  plalntlft 
commenced  an  action  in  the  district  court  of 
Douglas  county  in  which  the  petition  filed, 
or  the  portion  we  need  notice,  read  as  fol- 
lows: "The  plalntfff  for  cause  of  action 
states:  (1)  That  on  or  about  the  17th  day 
of  December,  A.  D.  1802,  one  Frank  A. 
Kemp  was  the  absolute  owner  in  fee  simple 
of  the  following  described  property  in  Doug- 
las county,  Nebraska,  to  wit:  'The  west 
twenty-two  feet  of  the  east  one-half  of  lot 
four  in  block  one  hundred  and  twenty  in  the 
original  city  of  Omaha,  county  and  state 
aforesaid,  said  property  being  known  as 
number  "1321  Douglas  Street"  In  said  city;' 
and  thereupon,  to  wit,  on  the  date  aforesaid, 
said  Kemp  entered  into  a  lease  in  writing 
for  the  premises  aforesaid  with  the  defend- 
ant Charles  O.  Pierson,  which  leasing  was 
for  the  term  commencing  on  the  first  day  of 
January,  A.  D.  1893,  and  ending  on  the  thir- 
ty-first day  of  December,  A.  D.  1896,  a  copy 
of  which  lease  Is  hereunto  attached,  marked 
'Exhibit  A,'  and  made  a  part  of  this  petition. 
(2)  That  thereupon  the  said  defendant, 
Cliarlee  O.  Pierson,  entered  in  and  upon  the 
said  premises  as  the  tenant  of  him,  the  said 
Frank  A.  Kemp.    (3)  That  thereafter,  to  wit, 

on  or  about  the  day  of ,  A.  D. 

18-,  the  said  Frank  A.  Kemp,  for  a  valuable 
consideration,  did  grant,  bargain,  sell,  and 


convey  the  premises  aforesaid  to  this  piaiu- 
titr,  by  a  good  and  sufficient'  warranty  deed, 
through  and  by  wliicb  this  plaintiff  became 
the  absolute  owner  in  fee  simple  of  the 
premises  aforesaid,  taking  the  said  real  es- 
tate free  and  clear  of  all  Incumbrances  save 
only  the  lease  aforesaid;  and  thereupon  the 
said  Charles  O.  Pierson  did  accept  and  has 
accepted  this  plaintiff  as  landlord  of  the 
premises  aforesaid,  and  has  paid  rent  for  the 
use  and  occupation  of  the  said  premises  to 
this  plaintiff.  (4)  The  plaintiff  further  al- 
leges that  the  said  defendant  Is  maintaining 
a  nuisance  in  and  upon  the  said  premises, 
wliich  nuisance  consists  in  this,  to  wit:  That 
the  said  defendant  Is  using  the  said  premises 
as  a  gambling  place,  and  Is  keeping  and 
maintaining  thereon  and  therein  gambling 
tables,  and  Is  maintaining  thereon  and  there- 
in a  faro  bank,  and  is  maintaining  and  car- 
rying on  thereon  and  therein  games  of 
chance,  known  as  'keuo,'  'roulette,'  'hazard,' 
and  various  other  and  sundry  games  of 
chance,  the  technical  names  of  which  are  to 
this  plaintiff  unluiowu.  (5)  The  plaintiff  fur- 
ther alleges  that  the  keeping  and  maintain- 
ing upon  and  in  the  premises  aforesaid  of 
the  nuisance  as  afoi-esaid  has  brought  the 
premises  aforesaid  into  ill  repute,  and,  if 
permitted  to  be  maintained  and  carried  on 
in  and  upon  the  said  premises,  the  plaintitF 
will  become  subject  to  statutory  liabilities, 
wlilch  will  bring  upon  her  great  and  irrep- 
arable injuries,  and  will  subject  her  to  pub- 
lic scandal  and  disgrace.  (6)  The  plaintiff 
further  alleges  that  the  keeping  and  main- 
taining of  the  nuisance  aforesaid  In  and 
upon  the  said  premises  is  a  great  and  Irrep- 
arable injury  to  the  plaintiCC's  said  property, 
from  the  nature  and  character  of  which  in- 
jury redress  at  law  would  be  uncertain  and 
Inadequate,  and  the  damages  resulting  there- 
from Impossible  of  ascertainment.  •  *  ♦ 
(7)  The  plaintiff  further  alleges  that  the  de- 
fendant for  the  purpose  of  more  effectually 
carrying  on  and  maintaining  the  said  nui- 
sance in  and  upon  the  said  premises,  is  about 
to  alter  and  rebuild  the  interior  part  of  said 
building  by  changing  the  partitions  and 
stairways  therein  contained,  so  that  the 
said  building  shall  be  cut  up  into  divers 
and  sundry  secret  passages,  stairways,  and 
rooms,  and  is  about  to  cut  and  alter  the 
water  pipes,  sewer  pipes,  and  gas  pipes  and 
connections  thereof  in  and  upon  the  said 
building,  to  the  great  and  Irreparable  In- 
jury of  the  plaintiff  and  her  said  property, 
and,  from  the  nature  and  character  of  said 
property  and  building,  such  alterations,  ad- 
ditions, and  changes  of  said  building  wouid 
cause  great  and  irreparable  Injury  to  the 
plaintiffs  said  property.  Wherefore  the 
plaintiff  prays  that  the  said  defendant,  and 
his  agent,  employes,  and  each  of  them,  be 
restrained  by  order  of  this  court  from  main- 
taining or  permitting  to  be  maintained,  or 
from  carrying  on  or  permitting  to  be  carried 
on,  in  or  upon  or  about  the  said  premises. 
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any  game«  of  chance,  gambling  tables,  faro 
banks,  ronlette  wheels,  or  games  of  poker 
or  hazard,  and  each  and  every  other  game 
of  or  under  any  name  whatsoever,  and  he 
restrained  from  altering,  changing,  rebuild- 
ing, or  removing  any  of  the  partitions,  walls, 
floors,  stairways,  passageways,  doors,  or 
windows  In,  upon,  or  about  said  building, 
and  from  changing,  cutting,  removing,  or 
altering  any  of  the  water  pipes,  sewer  pipes, 
or  gas  pipes,  or  the  connections  thereof,  In, 
upon,  or  about  the  said  premises,  and  for 
such  other  and  farther  relief  as  in  equity 
and  good  conscience  she  may  be  entitled  to 
have." 

The  lease  (Exhibit  A)  was  conditioned  for 
the  payment  of  rent  by  the  tenant  of  $2,500 
per  year,  to  be  paid  monthly  In  advance,  the 
tenant  also  to  pay  water  rent  and  taxes,  and 
contained  the  following  statement  In  rela- 
tion to  alterations  and  repairs:  "The  said 
party  of  the  second  part  is  to  have  the  right 
to  make  such  necessary  alterations  and  re- 
pairs In  and  about  the  said  premises  as  may 
be  necessary  for  the  conducting  of  his  busi- 
ness, and  to  rebuild  and  alter  the  stair- 
ways In  and  about  the  said  building,  and  to 
alter,  change,  and  rebuild  the  front  of  the 
said  building,  such  alterations  and  repairs  of 
said  building  to  be  made  under  the  direction 
of  the  superintendent  of  buildings  of  Oma- 
ha; and  the  said  party  of  the  second  part 
hereby  agrees.  If  the  party  of  the  first  part 
80  elects  at  the  termination  of  this  lease,  to 
restore  the  front  of  said  building,  and  leave 
It  in  the  condition  it  now  Is;  all  such  re- 
pairs and  alterations  to  be  paid  for  by  the 
party  of  the  second  part,  and  to  be  made 
without  expense  to  the  party  of  the  first 
part"  The  premises  were  leased  to  and  oc- 
cupied by  defendant  for  saloon  purposes. 
On  the  day  the  action  was  Instituted,  a  re- 
straining order  was  made  and  issued,  and 
the  hearing  of  the  application  for  an  injunc- 
tion was  fixed  for  the  17tb  day  of  June,  1893, 
on  which  date  plaintiff  was  granted  time  to 
prepare  and  file  afiBdavlts  in  support  of  her 
application  for  Injunction,  and  the  hearing 
was  continued  to  June  19,  1893.  The  follow- 
ing Journal  entry  shows  what  was  done  on 
June  19th:  "Now,  on  this  nineteenth  day  of 
June,  A.  D.  1893,  this  cause  came  on  to  be 
heard  upon  the  petition  and  the  evidence  for 
final  disposition;  and  the  court,  being  fully 
advised  In  the  premises,  and  having  heard 
the  arguments  of  counsel  for  both  plaintiff 
and  defendant,  finds  that  the  plaintiff  is  not 
suffering  any  pecuniary  Injury  from  the 
nuisance  complained  of,  and  that  there  Is 
no  equity  in  plaintlfTs  bill.  It  is  therefore 
ordered,  adjudged,  and  decreed,  and  consid* 
ered  by  the  court  that  plaintiffs  application 
for  an  injunction  be  refused,  and  the  tem- 
porary restraining  order  be,  and  hereby  la, 
discharged,  and  plaintifTs  bill  be  dismissed 
at  her  costs,  to  which  findings.  Judgment, 
and  order  of  the  court  the  plaintiff  at  the 
time  excepts,  and  Is  given  forty  iayi  from 


the  rising  of  the  court  to  prepare  and  serve 
ber  bill  of  exceptions." 

The  evidence  discloses  that  the  rooms  on 
the  second  or  upper  floor  of  the  building  oc- 
cupied were  used  for  gambling,  and  open  to 
the  public,  and  resorted  to  for  such  purpose. 
One  of  the  questions  argued  and  presented 
for  determination  Is  whether  a  house  kept 
for  gambling  Is  a  common  or  public  nui- 
sance. This  must,  in  view  of  the  authorities 
bearing  upon  It,  be  answered  In  the  affirma- 
tive. See  Rose.  Or.  Ev.  821;  1  Garr.  Nula. 
227;  Rex  v.  Rogler,  1  Bam.  &  C.  272;  Wood, 
Nuls.  63;  Rex  v.  Dixon,  10  Mod.  33G;  8  Am. 
&  Eng.  Euc.  Law,  1073. 

Another  point  discussed  and  presented  for 
adjudication  is,  will  the  continuance  of  a 
public  nuisance,  and  one  which  is  criminal 
in  its  nature,  be  enjoined  in  an  action  for 
such  purpose  by  a  private  party?  It  has 
been  stated  by  this  court  that  a  public  nui- 
sance will  be  enjoined  In  a  suit  Instituted  by 
a  private  party  for  such  purpose,  but  only 
when  the  plaintiff  does  or  will  sustain  a 
special  damage,— a  personal  injury,— distinct 
from  that  which  he  suffers  In  common  with 
the  rest  of  the  public  (Shed  v.  Hawthorne. 
8  Neb.  179);  and  in  the  case  of  FarreU  v. 
Cook,  reported  in  16  Neb.,  beginning  on  page 
483,  and  20  N.  W.  .720,  this  rule  vyas  appUed 
where  the  nuisance  enjoined  was  both  pub- 
lic and  criminal  in  its  nature,  and  was  aKain 
recognized  in  the  case  of  Barton  v.  Cattle 
Co.,  28  Neb.  3S0,  44  N.  W.  4S4.  The  only 
thing  remaining  for  us  to  determine  In  this 
case  Is  whether  the  plaintiff  established  snch 
special  damage,  such  a  distinct  personal  In- 
Jury,  as  to  warrant  the  granting  of  an  in- 
junction against  the  continuance  of  gam- 
bling upon  her  premises.  The  case  of  Far- 
reU V.  Ook,  supra,  w^s  one  In  which  the 
nuisance  enjoined  was  near  to  the  plain- 
tiff's residence,  and  materially  disturbed  the 
complainant  In  the  enjoyment  of  his  home. 
In  the  case  at  bar  It  is  conceded  that  the 
plaintiff  was  not  a  resident  of  Omaha  or  of 
this  state;  hence  there  was  no  special  In- 
Jury  to  plaintiff's  habitation  or  home  or  en- 
joyment thereof,  such  as  was  the  basis  of 
the  action  of  the  court  in  granting  the  In- 
junction in  the  case  cited.  We  have  careful- 
ly examined  all  the  evidence  in  this  case, 
and  from  such  examination  are  satisfied 
that,  although  conflicting  as  to  some  par- 
ticulars, it  sustains  the  conclusion  of  the 
trial  Judge,  from  which  he  announced  that 
the  plaintiff  had  not  made  a  sufficient  show- 
ing to  entitle  her  to  the  relief  asked.  The 
Judgment  of  the  district  court  must  be  af- 
firmed. 


TIIiliSON  et  at.  v.  DOWNINO. 

(Supreme  Court  of  Nebraska.    June  19,  1895.) 

COBPORATIONS— INSOLVIXOT— FRXrBRCXCS. 

1.  Directors  of  an  insolvent  corporation  can- 
not take  advantage  of  their  position  to  obtain 
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a  preference  of  debts  owSqj;  by  tbe  corporation 
to  themselTee.  Ingwersen  v.  Edgecombe  (Neb.) 
60  N.  W.  1032,  foUowed. 

2.  Neither  can  they  prefer  debts  to  third 
persons,  for  which  ther  are  obligated  aa  anr*- 
tiee. 

3.  These  rules  do  not  apply  to  a  aolrent  cor- 
pomtioD.  On  the  contrary,  such  corporations 
have  the  same  dominion  over  their  property  aa 
Indiyiduals. 

(Syllabus  by  tbe  Court)     ' 

Error  to  district  court,  BufEalo  connty;  Hol- 
comb,  Jud)^. 

Action  of  replevin  by  W.  O.  TiUsoo  and 
another  against  George  H.  Downing.  De- 
fendant bad  Judgment,  and  plaintiffs  bring 
error.    ReTersed. 

Marston  &  Nevius,  for  plaintiffs  In  error. 
R.  A.  Moore,  for  defendant  In  error. 

IRVINE,  C.  This  action  was  repleTln  by 
Tlllson  and  Osbom  against  the  sheriff  of  Buf- 
falo county,  the  property  in  controversy  be- 
ing certain  machinery  and  other  chattels  ap- 
pertaining to  a  brick  yard.  The  plaintiffs 
claimed  title  through  a  sale  made  In  a  fore- 
closure of  a  chattel  mortgage.  The  sheriff 
claimed  under  a  writ  of  attachment  by  virtue 
of  which  he  had  seized  the  property  In  ques- 
tion as  the  property  of  the  mortgagor.  The 
attaching  creditor  was  substituted  for  the 
sheriff  as  defendant  in  the  action.  The  con- 
troversy turned  upon  the  validity  of  the  mort- 
gage. There  was  a  verdict  and  Judgment  for 
the  defendant.    The  plaintiffs  prosecute  error. 

The  facts  which  the  evidence  tends  to  show 
are  as  follows:  The  Kearney  Brick  Company 
was.  In  September,  1890,  the  owner  of  the 
pi-operty.  It  was  then  indebted  to  the  Kear- 
ney National  Bank  in  the  sum  of  f  15,000,  rep- 
resented by  notes  upon  which  M.  E.  Hunter, 
G.  W.  Frank,  Jr.,  and  S.  Y.  Osbom,  the  last- 
named  being  one  of  the  plaintiffs,  were  sure- 
ties. Frank  was  vice  president,  Osbom  sec- 
retary and  treasurer,  and  Hunter  general 
manager  of  the  brick  company.  The  bank 
insisted  upon  further  secturity  for  Its  claim, 
whereupon  the  directors  of  the  brick  company 
authorized  notes  for  $16,000  to  be  made  to 
tbe  order  of  Hunter,  Osbom,  and  Frank,  to 
be  secured  by  a  mortgage  on  all  the  effects 
of  the  company,  except  brick  on  hand.  These 
notes  and  this  mortgage  were  executed,  and 
tbe  notes  were  indorsed  to  the  bank  by  the 
jtayees,  and  the  mortgage  assigned  to  the 
bank.  The  persons  who  conducted  the  trans- 
action testify  that  the  object  of  these  proceed- 
ings was  to  secure  the  bank's  debt,  and  that 
it  was  given  the  form  it  took  in  order  to  ob- 
tain tbe  indorsement  of  Hunter,  Frank,  and 
Osbom.  In  January,  1891,  tbe  bank  pro- 
ceeded to  foreclose  the  mortgage,  and  In  Feb- 
ruary the  property  was  sold  to  Osborn  and 
TiilsoB,  the  latter  being  cashier  of  the  bank. 
At  a  later  period,  not  shown  very  distinctly 
by  the  evldoice,  but  presumably  after  the  at- 
tachment had  been  levied,  and  after  the  plain- 
tiffs had  regained  possession  of  the  property 
by  the  writ  of  replevin  in  this  case,  the  prop- 


erty was  sold  to  the  Electric  Brick  Company, 
a  new  corporation,  whose  stock  was,  for  the 
most  part,  held  by  Frank  and  other  stodi- 
holders  of  the  late  company,  and  organized 
apparently  with  a  view  to  making  the  pur- 
chases. Tlllson  and  Osbom  paid  at  tbe  fore- 
closure sale  $6,000  for  the  property,  which 
was  applied  on  the  brick  company's  notes. 
They  sold  the  property  to  the  new  company 
for  117,000,  Frank  and  another  borrowing  the 
money  from  the  bank  to  make  the  purchase. 
Out  of  this  money  TlUson  and  Osbom  repaid 
themselves  the  amount  of  their  Investment, 
with  Interest,  and  with  the  remainder  dis- 
charged the  remaining  Indebtedness  of  the 
late  company  to  the  bank.  No  question  of 
the  rights  of  a  purchaser  without  notice  at 
the  foreclosure  sale  can  well  enter  into  this 
case,  because  Tlllson,  as  cashier  of  the  bank, 
and  Osbom,  as  an  officer  and  director  of  the 
brick  company,  had  notice  of  the  transaction, 
and  because  it  is  evident  from  the  way  In 
which  the  property  was  handled  that  In  pur- 
chasing, holding,  and  disposing  thereof  they 
were  in  reality  acting  on  behalf  of  the  bank, 
and  not  in  their  own  Interest. 
'  Among  the  instructions  was  the  following, 
given  at  the  request  of  the  defendant:  "You 
are  instructed  that  a  director  of  a  corporation, 
or  a  number  of  directors,  cannot  convey  the 
property  of  a  corporation  to  themselves  for 
the  purpose  of  securing  them  for  indorsing 
notes  for  tbe  corporation,  to  the  exclusion  of 
other  creditors."  The  giving  of  this  instrac- 
tion  is  assigned  as  error.  Standing  atone,  tlip 
instruction  would  be  open  to  the  objecnon 
that  it  would  lead  the  Jury  to  believe  that  the 
fact  that  the  mortgage  was  made  to  Htmter, 
Frank,  and  Osbom,  Instead  of  to  the  bank 
directly,  might  be  of  controlling  force.  But 
by  other  Instructions  the  Jury  was  told,  and 
we  think  correctly,  that  the  mortgage  might 
still  be  valid  if  made  to  secure  the  bank,  not- 
withstanding It  took  the  form  of  a  mortgage 
to  the  indorsers,  by  them  assigne^  to  the 
bank.  The  principal  question  arising  in  re- 
gard to  this  instruction  is,  however,  one  of 
much  more  importance,  and  calls  for  a  con- 
sideration of  nearly  the  whole  case  on  its 
merits.  Is  it  true  that  directors  may  not  con- 
vey the  corporate  property  to  themselves,  to 
the  exclusion  of  other  creditors,  for  the  pur- 
pose of  indemnifying  themselves,  as  suretieB 
for  the  corporate  debts?  This  court  has  held 
that  contracts  betweoi  a  corporation  and  its 
directors,  while  they  will  be  carefully  scru- 
tinized, are  not  necessarily  void.  Gorder  t. 
Canning  Ga,  86  Neb.  548,  64  N.  W.  830.  In 
that  case  the  corporation  mortgaged  its  prop- 
erty to  certain  of  Its  directors,  to  indemnify 
the  latter,  as  accommodation  makers  of  notes 
for  the  corporation.  The  transaction  was  up- 
held, its  good  faith  being  established.  On  the 
other  hand.  It  has  been  held  that  the  directors 
of  an  insolvent  corporation  cannot  take  ad- 
vantage of  their  position  to  secure  a  prefer- 
ence for  themselves,  and  a  mortgage  given  to 
directors  under  stKh  drcumstauces  was  held 
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void.  Insrwersen  t.  Edgecombe  (Neb.)  60  N. 
W.  1032.  We  think  both  these  cases  are  In 
line  with  the  great  weight  of  modem  author- 
ities. If,  then,  the  brick  company  were  In- 
solvent, and  the  mortgage  had  been  made  to 
secure  a  debt  then  owing  by  the  brick  com- 
pany to  Hunter,  Frank,  and  Osbom,  it  would 
be  void.  Is  there  a  distinction  between  a 
niortKnge  given  to  secure  a  debt  to  the  di- 
rector and  a  mortgage  given  to  secure  a  debt 
to  a  third  person,  for  which  the  director  Is 
surety?  In  Bosworth  v.  Bank,  12  C.  C.  A. 
331,  84  Fed.  615,  a  very  similar  state  of  af- 
fairs existed.  Hook,  the  president  of  a  rail- 
road company,  made  its  drafts  on  another 
company  owing  it  money  for  the  purpose  of 
securing  this  note.  Soon  after,  the  railroad 
company  went  into  the  hands  of  a  receiver. 
The  drawee  of  the  drafts  paid  the  money  to 
the  receiver,  and  the  bank  filed  a  petition  ask- 
ing that  the  receiver  be  required  to  pay  the 
amount  of  the  drafts  over  to  the  bank.  The 
court  held  that  this  was  an  Illegal  preference^ 
It  will  be  observed  that  here  the  relation  of 
the  president  to  the  debt  due  to  the  bank 
was  tliat  of  surety,  and  the  case  Is,  there- 
fore, on  this  feature,  precisely  In  point.  Th6 
court  held  "that  this  difTerence  In  Mr.  Hook's 
relation  to  the  railroad  company,  as  compared 
to  that  of  the  creditor  proper,  would  make  no 
difference  in  the  application  of  the  rule  In  re- 
gard to  giving  preference."  Lipplncott  v. 
CaiTlage  Co.,  25  Fed.  677,  is  to  the  same  ef- 
fect; as  is  also  Howe,  Brown  Sc  Co.  v.  San- 
ford  Fork  &  Tool  Co.,  44  Fed.  231.  See,  also, 
Adams  v.  MllUng  Co.,  35  Fed.  433;  OottUeb 
V.  MlUer  (El.  Sup.)  39  N.  E.  992;  Lowry 
Banking  Co.  v.  Empire  Lumber  Co.  (Ga.)  17 
8.  B.  968.  Most  of  the  foregoing  are  quite  re- 
cent cases,  and,  as  they  cite  prior  authori- 
ties, we  will  not  repeat  the  citations.  To  the 
contrary  Is  Worthen  v.  Griffith,  28  S.  W.  286, 
but  that  Is  an  Arkansas  case,  governed  evi- 
dently, to  a  large  extent  by  former  Arkansas 
decisions,  construing  the  powers  of  corpora- 
tions In  the  matter  of  preferences  more  liber- 
ally than  they  have  been  construed  In  most 
other  states;  and  it  is  based  entirely  ujKin 
reasoning  directly  contrary  to  that  upon 
which  Ingwersen  v.  Edgecombe  Is  based. 
We  bold  that  an  insolvent  corporation  may 
not  convey  Its  property  to  a  creditor  for 
whose  debt  directors  of  the  corporation  aie 
sureties,  and  that  the  rule  In  Ingwersen  t. 
Edgecombe  forbids  not  only  preferences  by  di- 
rectors of  their  own  debts,  but  also  of  all  debts 
in  which  they  are  Interested,  and  from  which 
they  would  reap  a  personal  advantage  by  pre- 
ferring. The  instruction,  however,  is  vldona 
In  applying  the  rule  to  all  corporations,  with- 
out regard  to  the  question  of  Insolvency.  The 
solvency  or  Insolvency  of  the  bride  company 
was  by  the  instruction  entirely  withdrawn 
from  the  consideration  of  the  jury.  Gorder  v. 
Canning  Co.  and  Ingwersen  v.  Edgecombe 
mark  the  distinction  In  such  cases.  In  Mann- 
facturing  Co.  v.  Hntchlnson,  11  O.  C.  A.  820, 
68  Fed.  496,  the  opinion  is  by  Mr.  Justice 


Harlan,  and  is  too  long  for  quotation  here, 
but  its  effect  is  that,  so  long  as  a  corporation 
is  in  active  exercise  of  its  functions.  It  may. 
having  due  regard  to  the  objects  of  its  crea- 
tion, exercise  as  full  dominion  over  its  prop- 
erty as  an  individual;  but  when  It  become* 
insolvent,  and  has  no  purpose  of  continnini; 
business,  its  powers  are  more  limited.  In  tbe 
former  case  It  may  accept  assistance  from  its 
directors,  and  by  mortgage  or  otherwise  pro- 
tect them  against  liability;  but  in  the  latter 
case  it  will  not  be  permitted  to  mortgage  its 
property  to  secure  a  liability  previously  in- 
curred to  its  directors.  Tbe  questions  we 
hare  discussed  cover  the  salient  points  of  tbe 
case,  and  tbe  considerations  referred  to  will 
be  sufficient,  we  think,  to  govern  further  pro- 
ceedings. Consequently  no  further  assign- 
ments of  error  will  be  considered.  Reversed 
and  remanded. 


CITY  OF  BEATRICE  v.  KNIGHT. 
(Supreme  Court  of  Nebraslu.    Jnne  19,  1806.) 

UUKICIFIL  COBPOBATIONS — DUTT  TO  PrOVIDX 

Dbainaob. 
The  law  does  not  Impose  upon  a  mnnidpal 
corporation  the  duty  of  providing  drainage  for 
private  property  within  its  limits,  to  prevent  an 
innndation  thereof  caused  by  the  owner  of  an- 
other lot  obstmcting  a  water  course  by  fillini; 
his  own  lot  to  conform  with  the  estabUshed 
grade  of  a  street 
(Syllabus  by  the  Court) 

Error  to  district  court.  Gage  county;  Bmh. 
Judge. 

Action  by  Michael  Knight  against  tbe  city 
of  Beatrice  for  damages  caused  by  an  ot^ 
flow  on  plaintiff's  land.  Plaintiff  bad  Judg- 
ment, and  defendant  brings  error.    Reveraed. 

E.  O.  Kretsinger,  for  plaintlfl  in  oror. 
Hugh  J.  Dobbs,  for  defendant  in  error. 

IRVINE,  C.  The  defendant  in  error  re- 
covered a  Judgment  against  the  plalntitr  in 
error  on  account  of  damages  sustained  by 
the  overflowing  of  a  lot  of  the  defendant  In 
error.  It  will  be  necessary  to  ccmsider  only 
one  of  the  errors  assigned.  At  the  opening 
of  the  trial  the  dty  objected  to  the  introduc- 
tion of  any  evidence,  for  the  reason  that  tbe 
petition  did  not  state  facts  sufficient  to  coa- 
stltute  a  cause  of  action.  This  objection  was 
overruled,  and  is  tbe  foundation  of  one  of 
the  assignments  of  error.  The  petition  aver- 
red the  corporate  existence  of  tbe  city;  that 
plaintiff  was  the  owner  of  the  8.  )&  of  lot  6 
In  block  27;  that  in  1887,  after  plaintiff  pur- 
chased said  premises,  and  while  be  was  oc- 
cupying the  same,  the  dty  establlsbed  a 
grade  for  the  streets  and  alleys  for  that  por- 
tion of  the  city,  leaving  plaintiff's  property 
far  below  such  grade;  that  one  Swlgart  was 
the  owner  of  lots  11  and  12  in  block  26,  which 
were  also  below  tbe  grade  of  1887,  and  sit- 
uated on  a  water  course  immediately  below 
tbe  premises  of  plaintiff.  The  petition  tbea 
proceeded  as  follows:    "That  there  la  a  larce 
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Datnral  rarlne  or  water  conrae  mnnlng  down 
through  that  portion  of  said  city  where  plain- 
tiff's premises  are  situated,  and  across  said 
blodis  26  and  27  of  said  city;  that  said  ravine 
or  water  course  has  Its  source  about  two 
miles  east  of  plalntltC's  said  premises,  and 
flows  In  a  southwesterly  direction  through 
the  greater  portion  of  the  city  of  Beatrice, 
into  the  Big  Blue  river,  and,  following  the 
channel  thereof.  Is  about  six  miles  in  length 
from  source  to  mouth;  that  It  has  numerous 
tributaries,  and  has  large,  steep  banks  on 
sides,  and  a  well-deflned  channel,  and,  with 
its  tributaries,  forms  a  natural  drainage  for 
all  the  surface  water  which  falls  or  accumu- 
lates on  a  large  area  of  land  both  within  and 
without  the  corporate  limits  of  said  city  of 
Beatrice;  that  during  portions  of  each  year 
said  water  course  discharges  a  tlarge  amount 
of  water  into  the  Big  Blue  river,  and  has  ex- 
isted as  a  natural  wat^  coarse  from  time  im- 
memorial, and  that  the  premises  of  this 
plaintiff  and  said  Uriah  Swigart  lie  almost 
wholly  within  said  ravine,  and  are  far  below 
the  grade  established  by  the  engineers  of 
said  city;  that  some  time  In  the  spring  of 
1890  the  said  Swigart  notified  the  city  au- 
thorities of  said  city,  and  particularly  the 
street  committee  and  street  commissioner  ap- 
pointed by  the  city  council  of  said  city,  that 
he  desired  and  Intended  to  fill  up  and  raise 
the  said  lots  to  proper  grad^  and  requested 
said  city  council  and  the  said  street  com- 
mittee and  commissioner  to  make  proper  pro- 
vision to  drain  off  and  remove  the  water, 
whose  flow  would  naturally  be  Impeded  and 
Interfered  with  by  his  proposed  improve- 
ments, and  which  would  constantly  accumu- 
late on  the  surrounding  premises.  Including 
the  premises  of  this  plaintiff;  that  thereafter 
the  said  Uriah  Swigart  filled  up  and  raised 
bis  said  lots  to  proper  grade,  and  thereby 
checked,  interfered  with,  impeded,  and  com- 
pletely stopped  the  natural  flow  of  the  sur- 
face water  in  said  slough  or  ravine,  and 
caused  the  same  to  accumulate  In  large  quan- 
tities on  the  streets,  alleys,  and  lots  lying  to 
the  east  and  north  of  said  block  26,  and  to 
completely  submerge,  inundate,  and  overflow 
the  said  premises  of  this  plaintiff  from  about 
the  1st  day  of  February,  1890,  to  about  the 
Ist  day  of  June  in  said  year,  to  plaintiff's 
damnge  in  the  sum  of  two  hundred  dollars; 
that  said  city,  notwithstanding  the  notifica- 
tion herein  alleged  to  have  been  given  the 
proper  city  authorities  by  said  Swigart,  and 
notwithstanding  the  repeated  notifications 
given  by  this  plaintiff  of  the  damage  and  In- 
convenience to  which  he  was  put  by  the  over- 
flowing of  said  premises  as  aforesaid,  neg- 
lected and  refused  to  provide  any  means  of 
escape  for  the  water  so  accumulated  on 
piaintUTs  said  premises,  but  negligently  and 
carelessly  allowed  said  water  to  Increase  and 
accumulate  on  the  premises  of  plaintiff  afore- 
said in  large  quantities,  and  to  stand  and  be- 
come stagnant,  and  to  overflow  and  sub- 
merge the  said  premises  of  plaintiff,  from 


about  the  1st  day  of  February  to  the  1st  day 
of  June,  1890,  to  plaintiffs  damage  to  the 
full  amount  of  two  hundred  dollars,  as  afore- 
said." The  petition  closed  with  an  averment 
of  the  filing  of  a  claim  against  the  city,  and 
Its  rejection. 

The  petition,  it  will  be  observed,  amounts 
to  this,  and  nothing  more:  That  the  city 
established  a  grade  for  its  streets,  which, 
when  carried  Into  «cecntion,  would  leave 
bofh  plaintiff's  and  Swigart's  lots  below 
grade;  that  these  lots  were  situated  In  a 
water  course,— Swigart's  below  the  plaintiff's; 
that  Swigart  filled  his  lots  so  as  to  make 
their  surface  conform  to  the  established 
grade  of  the  streets;  that  by  so  doing  he  ob- 
structed the  water  course,  and  thereby 
caused  plaintiff's  lot  to  be  Inundated;  and 
that  the  city,  although  notified  of  Swigart's 
proposed  action,  failed  to  provide  any  means 
for  the  water  whose  flow  was  obstructed  by 
the  filling  of  Swigart's  lots  to  escape.  This 
states  no  cause  of  action  against  the  city. 
Whether  Swigart  was  liable  to  the  plaintiff 
for  bis  acts,  Is  not  involved  in  this  case.  To 
charge  the  city  under  this  petition,  it  would 
be  necessary  to  hold  that  there  is  imposed 
upon  the  ci^,  in  favor  of  a  property  owner, 
the  active  duty  to  provide  drainage  for  his 
lots,  or,  in  the  case  of  a  water  course,  the 
duty  to  provide  an  outlet  for  It,  when  an 
Individual  has  obstructed  Its  natural  flow. 
There  is  no  such  obligation  resting  upon  the 
city.  It  is  not  charged  that  the  city,  by  any 
act  of  its,  caused  the  obstruction;  merely 
that  it  failed  to  provide  means  to  obviate  the 
damage  caused  by  the  obstruction  by  an  in- 
dividual of  the  water  course.  Reversed  and 
remanded. 


GARSTFNS  v.  ELLiBR  et  aL 
(Supreme  Conrt  of  Nebraska.    June  19,  1895.) 
Appeal— Review— CosFLicTiNO  Evidbnob. 
In  this  appeal  is  Involved  only  a  qnestlon 
of  fact  determined  upon  conflicting  evidence  by 
the  district  court.    In  wadi  case  the  judgment 
will  not  be  reversed. 
(Syllabus  by  the  Conrt) 

Appeal  from  district  court,  Douglas  county; 
Irvine,  Judge. 

Action  by  August  Carstens  against  J.  W. 
Eller  and  others  to  foreclose  a  mortgage. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.    Affirmed. 

A.  S.  Chorcblll  and  J.  W.  BUer,  for  appel- 
lants.   Oonnell  &  Ires,  for  appellee. 

RTAN,  C.  The  appellee  began  this  action 
In  the  district  court  of  Douglas  county  for  the 
foreclosure  of  a  pupchase-money  real-estate 
mortgage.  The  appellants,  J.  W.  Eller  and 
Frances  E.  Eller,  his  wife,  James  W.  Logan 
and  his  wife,  who  made  the  aforesaid  mort- 
gage, defended  on  the  groimd  that  the  debt 
secured  had  been  fully  paid.  The  rights  of 
Mary  A.  Putney  and  her  husband  are  based 
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npon  a  anbeequent  mortgage  to  that  on  which 
foreclosure  proceedings  were  begiin;  hence 
they  need  not  bo  described  more  at  length. 
There  Is  bat  one  question  material  to  the  de- 
termination of  this  appeal,  and  that  is  wheth- 
er a  deed  in  consideration  of  $7,500,  made  by 
J.  W.  Eller  and  bis  wife,  was  delivered  to 
and  accepted  by  the  appeileet  If  this  fact 
existed,  the  mortgage  upon  which  foreclosure 
proceedings  were  begun  was  fuUy  i>aid,  and 
appellee  was  not  entitled  to  maintain  liis 'ac- 
tion for  the  relief  indicated.  It  is  quite  prob- 
able that  the  appellee  and  his  wife  agreed  to 
accept  the  conveyance  of  the  real  property 
above  referred  to  in  full  discharge  of  the  bal- 
ance d\ie  upon  appellee's  mortgage  on  a  part 
of  the  property  mortgaged.  He,  however,  re- 
fused to  accept  of  any  payment,  or  receive 
the  deed  tendered  him,  until  he.  had  consulted 
his  attorney  with  reference  to  the  title  which 
the  proposed  deed,  when  d^veted  and  ac- 
cepted, would  vest  In  him.  Appellee,  with 
Mr.  and  Mrs.  Eller,  thaeupon  together  went 
to  said  attorney's  ofSce,  and  there  Mr.  Elier 
submitted  the  proposed  conveyance  and  other 
papers  for  approvaL  The  attorney  for  ap- 
I)ellee,  upon  various  pretexts,  avoided  passing 
upon  the  questions  submitted  for  his  Judg- 
ment, and  succeeded  In  deferring  action  until 
some  indefinite  day  in  the  future.  It  is  un- 
necessary to  Inquire  how  it  happened.  It  is 
sufficient  to  state  that  after  the  meeting  in 
the  attorney's  office  appellee  refused  further 
to  proceed  with  his  trade.  There  were  va- 
rious efTorta  upon  the  part  of  Mr.  Eller  to 
commit  appellee  to  the  terms  doubtless  pre- 
viously assented  to  by  Carstens,  but  without 
success,  for  the  appellee  insisted  that  he  had 
not  in  law  twund  himself,  and  did  not  propose 
so  to  do.  When  foreclosure  proceedings  were 
begun,  Mr.  Eller,  his  wife,  and  their  associ- 
ates asserted  that  the  deed,  when  submitted 
to  Mr.  Ives,  the  attorney  of  appdlee^  passed 
the  title  to  said  appellee,  for  the  reason  al- 
leged, that  it  was  tendered  and  received  as  a 
conveyance.  Upon  this  question,  which  was 
one  of  fact,  it  cannot  be  claimed  that  there 
was  less  than  a  conflict  of  evidence.  The  dis- 
trict court  found  adversely  to  the  appellants. 
This  finding  was  amply  sustained  by  the 
proofs,  and  the  judgment  appealed  from  is 
therefore  affirmed.    Affirmed. 

IRVINE.  0.,  not  sitting. 


STATE  BANK  OF  CKAWFOBD  v.  OWENS 

etal. 

(Supreme  Conrt  of  Nebraslca.    June  19,  1885.) 

Appbai.— Review— ScfuoiENCT  op  Evidbncb. 

This  appeal  presents  no  question  of  law. 
The  evidence  examined,  and  held  to  support  the 
finding  of  the  district  court,  and  its  decree  af- 
firmed. 
(Syllabus  by  the  Court.) 

Appeal  from  district  coort,  Dawes  oonnt7; 
Bartow,  Judge. 


Action  by  the  State  Bank  of  Crawford 
against  Owens  and  others  to  forecloee  a 
mortgaga  Defendants  had  Judgment,  and 
itolntlff  appeals.   Affirmed. 

Spargur  &  Fisher,  for  appellant  Albert  W. 
Crites  and  D.  B.  Jenckes,  for  appelleok 

RAOAN,  C.  This  is  an  appeal  from  a  de- 
cree of  the  district  court  of  Dawes  county, 
rendered  in  an  ordinary  action,  or  real-estate 
mortgage  foreclosure.  The  appeal  presents 
no  question  of  law  whatever.  We  have  ex- 
amined the  record,  and  ascertained  that  the 
finding  of  the  district  court  is  supported  by 
sufficient  evidence.  Its  decree  is  therefore 
affirmed.    Affirmed. 


CITT  OF  WAHOO  v.  THARP  et  aL 

(Supreme  Court  of  Nebraska.    June  21,  IfiOS.) 

Towns  and  Villaoeb  —  Extension  of  Bodjida- 
aiBB — Annexation  op  Aiwacbiit  Tkbritobt. 

1.  The  iMondaries  of  a  town  or  village  may, 
under  the  provisions  of  section  99.  c  14,  Comp. 
St.,  be  extended  so  as  to  include  adjacent  lands, 
provided  said  territory  Is  in  such  close  proximity 
to  the  platted  portion  as  to  have  some  unity  of 
interest  therewith  in  the  maintenance  of  nonict- 
pal  KovemmenL  State  v.  Dimond  (Neb.)  62  N. 
W.  40& 

2.  Evidence  examined  and  held  to  sustain 
the  judgment  of  the  district  court  annesdog  cvr- 
tain  adjacent  lots  and  sulidivisions  of  land  to  i 
city  of  the  second  daas. 

(Syllabus  by  thi  Court) 

Appeal  from  district  court,  Saondas  ooon- 
ty;   Bates,  Judge. 

Proceeding  by  the  etty  of  Wahoo  asainst 
Nathan  D.  Tbarp  and  others  to  annex  de- 
fendants' lots  to  the  city.  The  dtj  had 
judgment  and  defendants  appeal.     Affirmed. 

Ciood  &  Good  and  Simpson  &  Somborgier. 
for  appellants.    H.  Glllceaon,  for  appellee. 


POST,  J.  This  was  a  proceeding  In  the 
district  court  for  Saunders  county,  I7  the 
city  of  Wahoo,  nndtf  the  provisions  of  sec- 
tion 90,  c.  14,  Oomp.  St,  having  for  Its  ob- 
ject the  annexation  to  said  city  of  certain 
adjacent  lots  and  subdivisions  of  land. 

The  basis  of  the  proceeding  is  a  rescrfn- 
tlon  of  the  city  council,  whereto  la  recited 
that  "It  Is  deemed  by  the  city  of  Wahoo  to  be 
advisable  and  for  the  best  interests  of  said 
city  that  said  contiguous  territory  l>e  annexed 
to  and  made  a  part  of  the  city  of  Waboo, 
tiiat  we  demand  as  of  right  the  annexation 
to  said  city,  of  the  contiguous  territory  de- 
scribed as  follows  •  •  •."  Upon  the 
adoption  of  said  resolution,  a  petition  was 
presented  to  the  district  court,  by  the  dtj. 
praying  for  an  order  extendi!^  Its  bounda- 
ries so  as  to  todnde  the  lots  and  aubdl- 
Tisions  therein  described,  a&d  alleging  as 
grounds  therefor  that  "said  property,  or  a 
large  part  thereof,  is  laid  out  and  platted  Into 
buildtog  lots,  and  largely  occnpied  by  resi- 
dents thereon  who,  If  annexed  aa  prayed. 
will  receive  the  police  protection  and  the  pro- 
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tecUon  of  tli«  fire  department  of  laid  city; 
*  *  *  that  tbe  lauds  and  lots  afore- 
said, contlKnooB  to  the  plaintiff,  lure  been 
sreatly  enhanced  In  value  by  reason  of  their 
proximity  to  aaid  city,  but  that  the  owners 
and  reaidenta  thereon  have  not  borne  any  of 
the  ezpoiaea  and  burdens  incident  to  tbe 
city  govemment,  although  deriving  great  ad- 
vantage therefrom."  The  numerous  answers 
contain  substantially  tbe  same  allegations, 
▼la.  that  the  several  lots  and  subdivisions 
are  used  for  the  purposes  of  agriculture,  pas- 
tare,  and  gantoting,  that  they  would  be  in 
no  wise  benefited  by  being  annexed  to  said 
city,  and  that  It  would  he  inequitable  and 
unjust  to  charge  the  owners  and  residents 
thereof  with  the  expenses  of  citr  govemment. 
It  is  also  alleged  that  In  the  year  1887  a  like 
proceeding  was  had  by  the  city  for  the  pur^ 
pose  of  annexing  the  same  territory,  that 
the  city  therein  allied  the  same  facts  as 
therein  charged,  and  that  said  allegations 
were  all  put  in  issue  by  answers  as  in  ttiis 
case;  that  upon  final  hearing  tbe  issues  were 
all  determined  in  favor  of  the  defendants, 
and  the  petition  dlemlssed  at  the  cost  of  the 
city,  which  Judgment  has  never  been  re- 
rersed  or  modified.  The  city,  by  way  of  re- 
ply, admitted  the  former  proceeding  and 
Judgment,  but  alleged  that  subsequent  to  the 
date  of  said  judgment  the  city  had  construct- 
ed an  extensive  and  complete  system  of  wa- 
terworks, ample  for  the  supply  and  protection 
of  the  city  and  the  territory  sought  to  be  an- 
nexed; that  it  has  since  said  date  extended 
its  streets,  sidewalks,  and  crosswalks,  to  and 
In  the  near  proximity  to  said  territory;  that 
it  has  within  said  time  extended  its  street 
lights  to  tbe  vicinity  of  said  property  at  great 
expense;  and  that  the  population  of  said  city 
has  during  said  period  greatly  increased.  A. 
hearing  was  had  resulting  in  a  general  find- 
ing for  the  city  and  a  judgment  tnereon, 
from  which  tbe  defendants  have  prosecuted 
an  appeal  to  this  court 

As  the  principal  reliance  of  the  appeUanta 
is  upon  ttie  former  Judgment,  it  is  pertinent 
to  inquire  what  is  the  effect  of  the  allega- 
tions of  the  pleadings,  so  far  as  they  relate 
to  that  subject  It  is  cdbceded  that  the 
doctrine  of  estopiiel  by  Judgment  Is  applica- 
ble to  the  case  at  bar,  provided  the  present 
conditions  are  substantially  the  same  as  those 
existing  at  the  date  of  the  judgment  relied 
upon.  It  seems,  therefore,  that  the  answer 
is  sufficient  as  a  plea  of  res  judicata.  The 
allegations  of  the  reply  amount  to  no  more 
than  a  denial  of  the  plea  of  the  answer,  leav- 
ing the  burden  of  that  issue  upon  the  defend- 
ants. 

It  Is  shown  by  the  plat  accompanying  the 
record  ttiat  the  tracts  of  land  in  question  are 
lots  ranging  in  size  from  IV^  to  8  acres,  all 
adjoining  tbe  city  and  contiguous  to  platted 
additions  thereto.  The  evidence  adduced  on 
the  part  of  the  city  tends  to  prove  that  sub- 
sequent to  the  former  Judgment  it  has  con- 
structed a  system  of  waterworks  Including 


4  or  5  miles  of  mains,  with  47  fire  bydrants; 
that  it  has  the  customary  fire  department, 
which  is  supplied  with  carts,  hose,  etc.;  and 
that  the  buildings  situated  on  said  lots  are, 
with  few  excepticms,  within  the  protection 
afforded  thereby;  that  there  has  been  a  con- 
siderable Increase  of  the  city's  x>opulatlon, 
resulting  in  an  extension  of  its  streets  and 
sidewalks,  which  are  in  constant  use  by  the 
owners  and  residents  of  said  tracts.  Some 
of  the  foregoing  proposltloDS  are  controvert- 
ed by  tbe  defendants,  but  the  court  evidently 
found  that  tbe  former  Judgment  was  based 
upon  conditions  substantially  different  from 
those  disclosed  by  the  proofs,  and  that  con- 
clusion has  ample  support  in  the  record. 

It  was  held  in  State  v.  DImond  (Neb.)  02 
N.  W.  498,  that  lands  adjacent  to  a  town  or 
village  may  be  incorporated  therewith,  pro- 
vided they  are  in  such  close  proximity  to  the 
platted  portions  as  to  have  some  uni^  of  in- 
terest In  the  maintenance  of  municipal  gov- 
ernment, and  such.  Judging  by  the  record,  is 
the  rule  which  was  recognized  by  the  dis- 
trict court  It  is  argued  that  there  is  no 
competent  evidence  of  the  adoption  of  the 
necessary  resolution  by  the  city  council.  The 
record.  Introduced  in  evidence  over  tbe  ob- 
jection of  the  defendants,  shows  the  adop- 
tion of  a  resolution  In  due  form,  but  it  is 
contended  that  there  was  no  foundation 
therefor,  since  it  does  not  appear  that  the 
meeting  in  question  was  a  regular  one,  ex,  if 
a  special  meeting,  that  it  was  called  in  the 
manner  preecrllied  by  law.  But  by  reference 
to  the  record  of  said  meeting  we  observe  that 
"the  council  met  in  regular  session.  On  roU 
call  tbe  following  members  were  found  to  be 
present."  We  can  conceive  of  no  founda- 
tion which  could  be  laid  to  add  authenticity 
to  the  record  required  by  law  to  be  kept,  and 
which  is  the  best,  If  not  tbe  only,  evidence 
of  tbe  proceedings  of  the  city  coundL  There 
being  no  error  apparent  from  tbe  record,  tbe 
Judgment  will  be  affirmed. 


GRAVES  et  aL  v.  MORSB  et  al. 
(Supreme  Court  of  Nebraska.    June  21,  1896.) 
Sals  or  Qoods— Timc  for  Dblivbrt  —  Accspt- 

ANCB— EviDSaOB. 

A  merchant  ordered  some  rubber  goods 
from  a  wholesale  hooB&  but  the  goods  were  not 
shipped  when  ordered.  The  merchant  was 
called  away  from  home,  and  before  leaving  in- 
structed his  clerk,  whom  he  left  in  charge  of  his 
business,  not  to  receive  the  robber  goods  if  they 
should  come,  as  they  had  not  been  shipped  in  a 
reasonable  time  after  they  were  ordered.  While 
the  merchant  was  absent  the  rubber  goods  ar- 
rived, and  the  clerk  paid  the  freight  on  them  and 
stored  them  not  unpacked  in  a  warehouse  be- 
longing to  the  merchant  A  day  or  two  after  the 
merchant  returned  home,  he  sold  his  entire  stock 
of  merchandise,  without  an  inventory  thereof, 
and  delivered  possession  of  it  to  one  G.  At  the 
time  of  this  sale  the  merchant  was  not  aware 
that  the  rubber  goods  had  arrived.  The  whole- 
sale merchant  brouRbt  replevin  for  the  robber 
goods  against  the  merchant's  vendee.  The  jury 
found  a  verdict  in  favor  of  the  wholesale  mer- 
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chant  Btid:  (1)  That  the  eyidence  sustained 
the  finding.  (2)  That  the  sole  qneation  was 
whether  the  rubber  goods  had  been  accepted  by 
the  merchant,  and  the  title  to  said  goods  Tested 
in  him,  prior  to  the  time  he  made  the  sale  of  his 
stock  of  merchandise  to  G.  (3)  That  the  test 
was  whether,  if  the  wholestde  merchant  had 
sued  the  merchant  for  the  price  of  the  rubber 
goods,  tile  evidence  would  sustain  a  finding  in 
favor  of  the  merchant.  (4)  That  it  was  the  du- 
ty  of   the   wholesale  merchant  to  deliver   the 

uality  and  quantity  of  goods  ordered,  and  to 
.eliver  them  within  a  reasonable  time,  and  the 
wholesale  merchant  not  having  done  this,  the 
cnerohant  had  a  right  to  decline  to  receive  the 
gooj.i.  (5)  Whether,  under  all  the  facts  and  cir- 
cumstances in  evidence  in  the  case,  the  merchant 
did  accept  the  goods  and  become  liable  for  their 
payment  to  the  wholesale  merchant,  was  a  ques- 
tion for  the  inry,  and  properly  submitted  by  the 
instructions  of  the  court 

(Syllabus  by  the  Court.) 

Brror  to  district  court,  Buffalo  county; 
Holcomb,  Judge. 

Beplevln  by  W.  V.  Morse  &  Co.  against  S. 
H.  Graves  and  another.  There  was  a  Judg- 
ment for  plaintiffs,  and  defendants  bring  error. 
Affirmed. 

Dryden  &  Ifaln,  for  plaintiffs  in  error. 
Calklna  &  Pratt,  for  defendants  In  error. 

BAOAN,  0.  In  this  case  the  finding  of 
the  Jury  enables  us  to  say  that  the  follow- 
ing facts  are  established:  On  and  prior  to 
the  Ist  of  November,  18S0,  H.  H.  Matteson 
was  engaged  In  mercantile  business  In  the 
town  of  Shelton,  this  state.  On  or  about 
that  time  he  ordered  certain  rubber  goods 
from  W.  V.  Morse  &  Co.,  of  Omaha.  Neb. 
These  goods  were  not  shipped  to  him  when 
ordered.  About  the  16th  of  November,  Mat- 
teson went  to  the  state  of  Iowa  on  busi- 
ness, leaving  his  wife  and  a  cleric,  named 
Lilly,  in  charge  of  the  store.  Before  Matte- 
son  left  he  instmcted  them  If  the  rubber 
goods  previously  ordered  from  Morse  & 
Go.  should  arrive  not  to  accept  them,  as 
Morse  &  Ca  had  delayed  their  shipment  too 
long.  On  the  20tb  or  2lBt  of  Norember, 
and  while  Matteson  was  absent,  the  rubber 
goods  arrived;  and  the  clerk,  Lilly,  with- 
out the  knowledge  of  Mrs.  Matteson,  paid 
the  freight  on  them  and  stored  them  not 
unpacked  In  a  warehouse  in  which  Matte- 
son was  accustomed  to  keep  fiour,  provi- 
sions, hardware,  etc.  Matteson  returned  on 
the  22d  or  23d  of  November,  and  sold  his 
entire  stock  of  merchandise  to  S.  H.  Graves 
and  George  Mortimer.  The  consideration 
for  this  sale  was  a  debt  of  |2,500  which 
Matteson  owed  a  bank  in  Shelton,  $1,S00 
which  he  owed  J.  V.  Farwell  A  Co.,  and  which 
debt  was  assumed  by  Matteson's  vendees, 
and  a  half  section  of  real  estate  lying  near 
said  town  of  Shelton.  At  the  time  this  sale 
was  made  possession  of  the  stock  of  mer- 
chandise was  given  to  Graves  &  Morti- 
mer. At  the  time  of  the  sale  no  invoice 
of  the  property  was  made,  and  Matteson 
did  not  know  that  the  rubber  goods  ordered 
-of  Morse  &  Co.  had  arrived.  In  a  day  or 
two  after  said  sale  Morse  &  Co.  replevied  from 


Orayes  &  Mortimer  the  rubber  goods  men- 
tioned above,  still  remaining  in  boxes  unpack- 
ed in  said  warehouse,  Morse  &  Co.  claiming  to 
be  the  owners  of  said  goods.  There  was  a 
trial  to  a  Jury,  with  a  verdict  and  judgment  In 
favor  of  Morse  &  Co.,  and  Graves  &  Morti- 
mer have  prosecuted  to  this  court  a  petition 
In  error. 

1.  The  first  assignment  of  error  is  that  tbp 
district  court  erred  in  permitting  Morse  & 
Co.  to  prove  on  the  trial  the  .value  of  tbe 
stock  of  merchandise  at  tbe  time  it  was 
sold  by  Matteson  to  Graves  &  Mortimer. 
On  the  trial,  H.  H.  Matteson  was  examined 
as  a  witness  In  behalf  of  Morse  ft  Co.,  and 
was  asked  by  their  counsel  this  question: 
"What  was  the  value  of  the  stock  at  the 
time  of  tbe  transfer?"  To  this  question 
counsel  for  Graves  &  Mortimer  objected  as 
Incompetent,  immaterial,  and  Irrelevant 
The  court  overruled  tbe  objection,  and  they 
excepted,  and  the  witness  answo-ed: 
"About  $13,000."  We  think  tbls  evidence 
was  incompetent  lmmat»ial,  and  irrele- 
vant under  tbe  Issues;  but  we  do  not  tbink 
that  Graves  &  Mortimer  were  prejudiced 
by  Its  admission. 

2.  The  remaining  assignment  of  error  Is 
that  the  court  erred  in  giving  to  tbe  Jury 
the  following  instruction:  "(4)  The  real 
question  for  you  to  determine  is  whether  or 
not  the  witness  Matteson  had  received  and 
accepted  the  goods  in  question  after  they 
were  shipped  by  the  plaintiff.  If  he  did 
receive  and  accept  the  goods,  then  the  title 
would  pass  from  the  plaintiff  to  Matteson 
and  he  could  pass  a  good  title  to  tbe  de- 
fendant But  if  the  witness  Matteson  did 
not  receive  and  accept  the  goods  from  tbe 
plaintiff,  he  has  no  title  to  tbe  goods,  and 
none  could  pass  to  the  defendant,  and  tbe 
plaintiff  could  maintain  replevin  therefor. 
If  the  witness  Lilly  received  the  goods  on 
behalf  of  the  witness  Matteson,  but  without 
authority  from  tbe  said  Matteson,  or  against 
his  express  directions,  then  this  wonld  not 
be  an  acceptance  of  the  goods,  and  no  title 
would  pass,  unless  the  said  Matteson  after- 
wards ratified  or,  consented  to  the  action  In 
that  respect  of  the  witness  Lilly.  If  yoa 
find  from  the  evidence  that  the  witness 
Lilly  was  authorized  by  the  witness  Matte- 
son to  receive  and  accept  the  goods  for 
him,  and  that  he  did  receive  and  accept 
the  goods  in  question,  and  was  not  directed 
by  Matteson  or  his  wife,  acting  for  him,  not 
to  receive  the  goods,  then  If  he  accepted 
the  goods  it  wonld  be  an  acceptance  by 
Matteson,  and  the  title  thereto  passed  frtMB 
plaintiff  to  Matteson,  and  would  pass  to 
the  defendant  in  the  sale  of  the  stock  of 
goods  to  him,  unless  expressly  reserved  by 
Matteson  when  he  made  the  Bal&  If  from 
the  evidence  you  find  that  the  witness  Lilly 
had  no  authority  to  receive  and  accept  tbe 
goods,  or  was  directed  not  to  do  so  by 
Matteson  or  his  wife,  acting  for  him.  and 
the   goods    were   not   In   fact   received    by 
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Matteson,  then  the  title  never  passed  from 
the  plaintiffs,  and  they  are  entitled  to  re- 
■cover  In  this  action."  We  do  not  think 
the  court  erred  in  giving  this  Instruction. 
The  sole  question  litigated  at  the  trial  was 
"Whether  the  rubber  goods  had  been  accept- 
ed by  Matteson,  and  the  title  to  said  goods 
vested  in  him,  prior  to  the  time  he  made  the 
sale  of  his  stock  of  merchandise  to  Oraves 
-&  Mortimer.  The  case  must  be  looked  at 
as  though  this  was  a  suit  by  Morse  & 
Oo.  against  Matteson  to  recover  the  pur- 
chase price  of  these  rubber  goods.  It  was 
the  duty  of  Morse  &  Co.  to  deliver  the 
quality  and  quantity  of  goods  ordered,  and 
-to  deliver  them  within  a  reasonable  time. 
They  not  having  delivered  these  goods 
when  ordered,  or  within  a  reasonable  time 
thereafter,  Matteson  had  a  right  to  decline 
to  accept  them.  And  whether,  onder  aU 
the  facts  and  circumstances  In  evidence  in 
this  case,  he  did  accept  them  so  as  to  be- 
come liable  for  their  payment  to  Morse  & 
■Co.,  was  a  question  for  the  Jury,  and  proper^ 
ly  submitted  by  the  instruction  complained 
-of.  The  criticism  made  by  counsel  for 
Graves  on  the  instruction  Is  that  by  It  the 
court  Ignored  the  question  of  good  faith  on 
the  part  of  Graves  in  purchasing  these 
rubber  goods  from  Matteson.  Whether  or 
not  Oraves  &  Mortimer  knew  that  these 
rubber  goods  were  In  the  warehouse  at  the 
time  they  purchased  this  stock  was  a  ques- 
tion for  the  jury.  And  if  we  assume  that 
they  were  aware  of  the  presence  of  the 
rubl)er  goods  there,  and  supposed  that  they 
were  buying  those  goods  as  well  as  the 
others,  still  the  evidence  of  Matteson  is  that 
be  did  not  know  that  those  rubber  goods 
had  been  received  at  Shelton  until  they 
were  replevied  by  Morse  &  Co.,  and  the 
Jury  by  its  verdict  has  found  this  state- 
ment of  Matteeon's  to  be  true.  The  ques- 
tion of  the  good  faith  of  Oraves  &  Morti- 
mer in  making  this  purchase  was  not  an  is- 
sue In  this  case.  If  Matteson  did  not  own 
the  rubber  goods,  he  could  not  convey  the 
title  thereof  to  Oraves.  The  whole  question 
-was  a  question  of  fact,  namely,  had  Matte- 
eon  accepted  these  goods  at  or  prior  to  the 
time  he  made  the  sale  to  Graves?  Had  his 
-conduct  been  such  as  to  amount  to  an  ac- 
ceptance of  the  rubber  goods  on  his  part, 
and  to  estop  him.  In  a  suit  against  him  by 
Morse  &  Co.  for  their  price,  from  asserting 
ihe  defense  of  nondelivery  or  nonaccept- 
ance?  And  this  is  In  effect  what  the  court 
told  the  jury  by  the  Instruction  criticised. 
There  is  no  error  In  the  record,  and  the 
Judgment  of  the  district  court  is  affirmed. 


HAHN  v.  PENNEY. 
(Sopreme  Conrt  of  Minnesota.     July  15,  1895.) 

HaBMLBBS    EBBOH  —  IXStlLTE^tOT  —  E}VIDBKOB    OF 

Reputation. 
1.  The  rolings  of  the  trial  court,  specified 
in  the  third  and  fifth  divisions  of  the  former 


opinion  and  syllabus  in  this  esse,  though  erro- 
neous, held  to  be  error  without  prejudice,  on  ac- 
connt  of  certain  admissions  in  the  answer. 

2.  Whether  or  not  evidence  of  reputation  is 
comi>etent  to  prove  either  solvency  or  insol- 
vency, quere.  But,  held,  such  evidence  is  com- 
oe-ent  as  tending  to  prove  notice,  or  want  of 
notice,  of  insolvency,  or  cause,  or  want  of  cause, 
to  believe  the  reputed  party  insolvent. 

3.  The  mling  of  the  trial  court  specified  in  the 
second  division  of  said  former  opinion  and  syl- 
labus, though  erroneous,  held  not  sufficiently 
prejudicial  to  justify  a  reversal 

4.  In  all  other  respects,  former  opinion  ad- 
hered to. 

(Syllabus  by  the  Conrt) 
On  rehearing.     For  tatmer  opinion,  see  62 
N,  W.  1129. 

CANTY,  J.  This  case  was  argued,  and  a 
decision  rendered,  at  tlje  present  term.  By 
reason  of  certain  erroneous  rulings  occurring 
on  the  trial  In  the  court  below,  it  was  ordered 
that  the  order  denying  a  new  trial  be  re- 
versed, and  a  new  trial  granted.  See  62  N. 
W.  1129.  On  a  motion  for  a  reargument  the 
point  was  made,  for  the  first  time,  that  by 
reason  of  certain  admissions  in  the  answer 
two  of  these  erroneous  rulings  were  without 
prejudice.  Thereupon  a  reargument  was 
granted,  and  has  since  been  had. 

1.  In  the  second  paragraph  of  the  complaint 
It  is  alleged  "tliat  on  the  22d  day  of  June, 
1803,  the  State  Bank,  l>eing  then  and  there 
inscdvent,  suspended  payment,  closed  Its 
doors,  and  ceased  to  do  a  banking  business." 
(The  answer  "admits  the  allegations  of  the 
first,  second,  third,  and  fourth  paragraphs  of 
the  comphilnt."  This  is  clearly  an  admission 
that  the  State  Bank  was  insolvent  oo  said 
22d  day  of  June.  The  trial  court  found  that 
the  notes  for  the  recovery  of  which  this  suit 
was  brought  were  delivered  by  the  State 
Bank  to  the  Exchange  Bank  on  that  day. 
As  stated  in  the  tlilrd  division  of  the  former 
opinion,  defendant  claimed  that  these  notes 
were  delivered  to  the  Exchange  Bank  some 
time  previous  to  June  22d.  Plaintiff  offered 
evidence  to  prove  that  the  State  Bank  was 
insolvent  at  and  prior  to  the  time  defend- 
ant claimed  the  notes  were  so  delivered,  A 
part  of  this  evidence  Is  that  discussed  in  the 
third  and  fifth  divisions  of  said  former  opin- 
ion, and  there  hftld  to  have  been  erroneously 
admitted.  We  are  still  of  the  opinion  that 
this  evidence  was  wh<rily  Incompetent,  but 
we  are  also  of  the  opinion  that  It  was  error 
without  prejudice,  as  It  appears  by  the  de- 
fendant's own  admission  that  the  State  Bank 
was  Insolvent  at  the  time  the  court  finds  that 
the  notes  In  question  were  so  delivered. 
These  two  erroneous  rulings,  discussed  in  said 
third  and  fifth  divisions  of  said  former  opin- 
ion, are  the  only  ones  which  the  majority  of 
the  court  on  the  former  argiunent  considered 
sufficiently  prejudicial  to  justify  a  reversal. 
But  we  all  agreed  that  the  rulings  discussed 
in  the  second  and  fourth  divisions  of  the  for- 
mer opinion  were  at  least  sufficiently  errone- 
ous that  they  ought  not  to  be  repeated  on  a 
second  trial.  i   \^  ^  ^i^ 
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2.  As  to  the  ralins  diecussed  In  said  fourth 
division  of  Bald  former  opinion,  it  Is  urged  by 
respondent  that  Ninlnger  y.  Knox,  8  Minn. 
140  (Gil.  110),  80  ta,t  as  it  holds  that  evidence 
of  reputation  is  competent  to  prove  insol- 
vency, should  be  overmled.  He  further  con- 
tends that  the  doctrine  of  tjiat  case  should  at 
least  be  limited  to  proof  of  Insolvency  by  evi- 
dence of  reputation  for  Insolvency,  and  not 
extended  to  proof  of  solvency  by  evidence  of 
reputation  for  solvency.  We  do  not  deem  it 
necessary  to  pass  on  these  questions  at  this 
time,  and  to  that  extent  limit  the  former  c^in- 
lon.  We  are  clearly  of  the  opinion  that  repu- 
tation for  solvency  In  the  community  In  which 
a  party  resides,  or  his  principal  place  of  busi- 
ness is  located,  is  competent,  as  tending  to 
prove  want  of  notice  to  those  dealing  with 
iiim  that  be  was  Insolvent  Such  evidence 
was  competent  in  this  case,  as  tending  to 
prove  that,  at  the  time  the  Exchange  Banic 
received  those  notes,  it  did  not  have  reason- 
able cause  to  believe  that  the  State  Bank  was 
insolvent  We  are  now  all  agreed  that  the 
defendant  was  entitled  to  cross-examine  the 
witness  Kortgaard  on  this  point,  as  plaintiff, 
in  his  examination  in  clilef,  attempted  in  dif- 
ferent ways,  and  with  more  or  less  success, 
to  prove  by  the  witness  that  the  Exchange 
Bank  did  have  such  notice,  and  such  caiise  to 
believe  that  the  State  Bank  was  insolvent 
But  the  point  is  now  made  by  respondent,  for 
the  first  time,  that  the  question  put  by  de- 
fendant to  the  witness  Kortgaard  on  such 
cross-examination  was  not  limited  to  repnta- 
tion  for  solvency  In  financial  circles  in  the 
community  or  city  In  which  the  bank  did 
business,  or  to  any  other  particular  com- 
munity or  city.  The  question  was  as  follows: 
"I  will  ask  you  whether  or  not  the  State 
Bank  was  regarded  in  financial  circles  as 
solvent  during  the  month  of  May."  We  are 
of  the  opinion  that  the  point  is  well  taken, 
and  that  the  question  w^s  incompetent  tor 
the  reason  that  it  did  not  limit  the  inquiry  to 
the  city  or  community  in  which  the  bank  did 
business. 

3.  We  are  all  agreed  that  the  rallng  dis- 
cussed on  the  second  division  of  said  former 
opinion,  though  clearly  erroneous,  was  not 
Bufildently  prejudicial  to  justify  a  reversal. 

4.  In  all  other  respects  the  former  opinion  is 
adhered  to. 

This  disposes  of  the  case,  and  leads  to  an 
afllrmance  of  the  order  appealed  from.  Or- 
der affirmed. 


WILEY  V.  WILEY  et  al. 
(Supreme  Court  of  Nebraska.    June  21.  1895.) 

FiSDISOS— SCPFICIENCT  OP  EviDGXCB. 

The  evidence  In  this  case  examined,  and 
hehl  guffioient  to  sustain  the  findings  and  decree 
of  the  district  court 
(Syllabus  by  the  Coort) 

Appeal  from   district  court,   Oass  county; 
Chapman,  Judget, 


Action  by  Oharies  Bdward  WUey  against 
Gertrude   M.   WUey  and  others.    Judgmoit 
I  tot  defendants,   and  plaintiff  appeals.     Af- 
firmed. 

M.  A.  Hartigan,  for  appellant  A.  N.  SoIU- 
van,  for  appellees. 

RYAN,  0.  The  appellant  In  this  ease 
brought  an  action  in  the  district  court  of 
Cass  connty  against  his  brothers  and  mother 
and  slaters,  for  a  decree  wliich  would  vest  In 
himself  the  title  to  a  certain  described  lOO 
acres  of  land.  His  allegations  and  testimony 
were  that  in  1877  his  father,  since  dececMed, 
placed  him  in  possession  of  the  land,  and 
agreed  to  convey  it  to  him;  that  nntll  the 
death  of  his  father,  in  April,  1885,  and  after 
wards,  until  the  commencement  of  this  ac- 
tion, he  had  continuously  retained  the  posses- 
sion given  htm  by  his  father,  and.  as  ex- 
pectant owner,  bad  made  valuable  and  per- 
manent improvements.  In  req>ect  to  some  of 
these  facts,  his  witnesses  corroborated  his 
testimony.  The  continuity  of  his  poBseasion. 
however,  they  rendered  doubtful.  It  was  not 
disputed  that  the  appellant's  father  left  a 
Will,  which  was  duly  probated  without  ob- 
Jectkm  on  the  part  of  the  appellant  This 
will  bore  date  August  23,  1878,  and  was  pro- 
bated on  the  18th  of  February,  1887.  By  Ha 
terms  tbere  was  devised  to  appellant  tttv 
tract  Involved  In  this  lltigatioD.  This,  how- 
ever, was  subject  to  the  uae  and  full  control 
of  said  land  by  appellant's  mother  iating  ber 
Itte.  The  testimony  which  was  at  all  cor- 
roborative of  that  of  the  appellant  was  that 
his  father  had  frequently  said  diat  he  de- 
signed this  land  for  appellant  and  accord- 
ingly had  placed  him  In  possession  of  it.  bm 
that  he  did  not  Intend  that  appellaiit  shoidd 
be  vested  with  the  ownership  while  bis  par- 
ents were  living.  It  is  more  than  doubtful 
whether  this  last  statement  of  the  ancestor 
was  corroborative  of  the  claim  of  the  ap- 
pellant, for  it  waa  as  consistent  with  the 
provisions  of  the  will  as  with  appellant's 
the(»7,  and  perhaps  more  so.  The  testimony 
of  appellant's  mother  was  that  her  hnotmnd 
placed  appellant  in  possession  of  the  land  in 
controversy,  and  gave  him  the  use  of  It.  ami 
that  during  the  lifetime  of  her  husband  be 
frequently  spoke  of  his  son's  bad  ma  n.t  ce- 
ment, and  said  he  ought  to  liave  a  guanli.-in: 
that  on.  this  account  the  title  was  withhelil. 
and  to  be  withheld,  until  ttie  death  of  both 
np)>ellant's  father  and  his  mother;  that  h<r 
husband,  while  he  lived,  paid  the  taxes  on 
said  land,  and  afto*  his  death  she  had  pai<l 
them.  And  in  corroboration  of  these  fMrrs 
the  tax  receipts  (except  one,  which,  she  tes- 
tified, had  been  loaned  appellant)  wo-e  in- 
troduced in  evidence.  These  receipts,  on  the:r 
face,  showed  payment  to  have  been  made 
by  appellant's  father  and  mother.  Mrs.  Wi- 
ley further  testified  that  no  claim  had  ever 
been  made  by  appellant  that  he  was  the  own- 
er of  the  property  until,  tired  by  his  refusal 
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to  pay  rents  which  were  necessary  for  ber 
subsistence,  she  gave  blm  a  ootice  for  che 
purpose  of  terminating  his  possession.  She 
also  testified  that  In  1883  the  appellant,  with 
bis  family,  left  the  aforesaid  land,  and  went 
to  Denver,  with  no  intention  of  returning, 
and  remained  absent  from  March  till  August, 
wben  be  returned.  This  witness  also  testi- 
fied that  there  was  never  a  year  after  the 
appellant  was  placed  upon  the  160  acres 
which  be  now  claims  that  his  father,  until 
bis  death,  did  not  crop  a  part  of  it  There 
is  Involyed  in  this  action  solely  the  right  of 
the  appellant  to  deprive  bis  mother,  during 
ber  lifetime,  of  the  rent,  upon  which  she  is 
largely  dependent  for  her  means  of  support. 
The  district  court  very  Justiy,  and,  upon  con- 
sideration of  all  the  evidence,  very  correctly, 
found  adversely  to  appellant  Its  Judgment 
Is  accordingly,  therefore,  affirmed.    Affirmed. 


PMJCKNETT  et  al.  v.  TIPPET  et  aL 
(Supreme  Court  of  Nebraska.    June  18,  1895.) 
Iktoxicatins  Li<h>ors— DaALiBS'  Boxne  — C!oH- 

STRDCTIOX— LUBILITT  OF  SURBTIIS. 

Statements  in  the  conditions  of  the  bonds 
of  retail  liquor  dealers,  which  were  as  follows: 
"Nowlftheabovebonnden  •  »  •  shall  not,  during 
the  continaance  of  said  license,  keep  a  disorderly 
house,  •  •  •  and  shall  pay  all  damages, 
fines,  and  forfeitures  that  may  be  adjudged 
against  said  •  •  *  under  the  provisions  of 
chapter  61  of  the  Oeneral  Statutes  of  the  State 
of  Nebraaka,  passed  at  the  16th  legislative  as- 
sembly, and  approved  February  28,  1887,  then, 
in  such  case,  the  above  obligation  to  be  void, 
otherwise  in  full  force  and  effect," — held  to  re- 
fer to  chapter  61  of  the  "Laws  of  Nebraska, 
1881,"  as  arranged  and  published  by  the  secreta- 
ry of  state  as  antborised  bv  law;  and,  as  the 
chapter  designated  contained  the  liquor  law,  the 
statements  in  the  bonds  sufiSciently  referred  to 
the  liquor  law  and  its  providons,  the  bonds 
were  valid,  and  it  was  error  to  exdnde  them 
from  the  evidence  in  a  case,  on  the  ground  that 
the  liqnor  license  act,  or  law,  was  not  described 
or  referred  to  in  the  conditions  of  the  b«nds. 
(Syllabus  by  the  0>urt.) 

Error  to  district  court,  Saline  county;  Hall, 
Judge. 

Action  by  Olivia  Plucknett,  for  herself  and 
her  minor  child,  against  William  Tippey  and 
otbers.  There  was  a  Judgment  for  certain 
defendants,  and  plaintiffs  bring  error.  Re- 
versed. 

F.  I.  Fobs  and  A.  Hazlett,  for  plaintiffs  In 
error.  'Griggs,  Rinaker  &  Bibb  and  Hastings 
A  McOlntie,  for  defendants  in  error. 

HARRISON,  J.  The  plalnUff,  for  beraelt 
and  ber  minor  child,  commenced  this  action 
in  the  district  court  of  Saline  county  against 
the  defendants  William  Tippey  and  George 
W.  Schram,  as  retail  liquor  dealers  in  the 
village  of  De  Witt,  in  said  coimty,  and  the 
other  defendants,  as  sureties  upon  bonds  giv- 
en when  licenses  were  granted  to  the  dealers 
tn  engage  in  Uie  liquor  business,  to  recover 
4'.aip.ngos  for  the  death  of  the  husband  and 


father,  alleged  to  fiave  resulted  from  drink- 
lug  intoxicating  liquors  obtained  in  the  sa- 
loons of  the  principal  defendants.  Tbe  an- 
swers filed  were  general  denials.  After  is- 
sues Joined,  a  trial  was  had  before  the  court 
and  a  Jury,  which  resulted  in  a  verdict  and 
Judgment  In  favor  of  the  plaintiffs  against 
tbe  two  saloon  keepers,  and  a  Judgment  of 
dismissal  of  the  action  as  respects  tbe  de- 
fendants the  bondsmen.  It  appears  that, 
during  tbe  trial,  tbe  plaintiff  offered  tbe 
bonds  in  evidence,  and  that  they  were  ob- 
jected to  on  behalf  of  the  sureties  on  tbe 
gnround  "as  Incompetent,  immaterial,  and  ir- 
relevant, and  not  admissible  under  tbe  plead- 
ings, not  binding  upon  the  sureties,  not  being 
a  statutory  bond,  not  being  tbe  bond  declared 
upon  in  the  petition  in  this  case,  and  not 
such  a  bond  upon  which  an  action  of  this 
kind  can  be  predicated  and  fonnded."  This 
objection  was  sustained,  and  tbe  bonds  ex- 
cluded from  tbe  evidence.  This  action  of  tbe 
trial  court,  it  is  alleged  by  counsel  for  plain- 
tiff, was  erroneous,  and  it  is  the  only  reason 
assigned  and  urged  as  sufficient  to  secure  a 
reversal  of  the  Judgment  of  the  lower  court 
The  bonds  in  question  were  executed  to  tbe 
state,  each  in  the  sum  of  $5,000,  and  each 
contained  a  recital  of  the  granting  license  to 
sell  liquors,  and  stated  where  the  business 
was  to  be  conducted,  and  tbe  length  of  time 
It  was  to  continue  under  the  present  license 
and  bond,  and  also  contained  the  following 
conditions:    "Now    if    the    above   bounden 

•  *  *  shall  not,  during  tbe  continuance  of 
said  license,  keep  a  disorderly  bouse,  *  *  • 
and  shall  pay  all  damages,  fines,  and  forfei- 
tures that  may  be  adjudged  against  said 

•  •  •  under  the  provisions  of  chapter  61 
of  the  Cteneral  Statutes  of  tbe  State  of  Ne- 
braska, passed  at  the  16tb  legislative  assem- 
bly, and  approved  February  28,  1887,  then, 
in  such  case,  tbe  above  obligation  to  be  void, 
otherwise  in  full  force  and  effect"  The 
bonds  did  not  differ,  except  in  the  names  of 
the  principal  and  sureties,  and  some  other  un- 
essential particulars.  Section  6,  c.  60,  Oomp. 
St,  generally  known  and  referred  to  as  the 
"Slocum  Law,"  provides  that  the  bond  of  a  re- 
tail liquor  dealer  shall  stipulate  "that  he  will 
not  violate  any  of  the  provisions  of  this  act, 
and  that  he  will  pay  all  damages,  fines,  and 
penalties  and  forfeitures  which  may  be  ad- 
judged against  bim  under  tbe  provisions  of 
this  act"  It  is  stated  by  counsel  that  tbe 
trial  court  sustained  the  objection  to  the  In- 
troduction of  the  bonds  in  evidence,  on  the 
ground  that  the  statement  in  tbe  condition 
of  each  of  them— "sball  pay  iill  damages, 
fines  and  forfeitures  that  may  be  adjudged 
against  said  •  •  *  under  tbe  provisions  of 
chapter  61  of  tbe  General  Statutes  of  tbe 
State  of  Nebraska,  passed  at  tbe  16th  legis- 
lative assembly,  and  approved  February  28. 
1887"— did  not  refer  to,  or  was  not  a  designa- 
tion of,  the  provisions  of  tbe  act  in  regard  to 
tbe  sale  of  intoxicating  IlquoiB,  and  hence  the 
bonds  were  nagatory. 
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To  determine  whether 'the  description  In 
the  condition  of  the  bonds  in  question  was 
sufficient,  and  referred  to  the  so-called  "Slo- 
cum  Law,"  it  will  be  necessary  to  examine  a 
portion  of  the  record  history  of  Its  enactment 
and  publication,  etc.  It  seems  proper  here 
to  first  direct  attention  to  the  manner  in 
which  such  of  the  record  of  the  enactment 
of  laws  and  their  publication  as  will  be  no- 
ticed in  oar  opinion  are  authorized  to  be  and 
are  made.  In  section  24  of  article  3  of  the 
constitution  is  the  following  statement:  "All 
laws  shall  be  published  in  book  form  within 
sixty  days  after  the  adjournment  of  each 
session,  and  distributed  among  the  several 
counties  in  such  manner  as  the  legislature 
may  provide,"  and  among  the  duties  of  the 
secretary  of  state  is  "to  print  and  supervise 
the  distribution  of  the  laws  and  journals, 
and  keep  an  account  thereof."  Also,  "In  the 
publication  of  the  laws  of  this  state  *  *  *  j 
the  secretary  of  state  shall  cause  to  I>e  pub- 
lished in  each  volume  a  general  certificate  to 
the  effect  that  the  same  as  contained  in  such 
volumes  are  true  copies  of  the  laws  and  reso- 
lutions of  the  legislature,  as  the  case  may 
be,  on  file  in  his  office."  Oomp.  St  18S)3,  {  4, 
p.  791.  And  in  section  14,  c.  68,  Comp.  St 
1893,  under  the  head  of  "Printing,"  we  find 
the  following:  "It  shall  be  the  duty  of  the 
secretary  of  state  to  classify  and  arrange  for 
publication  the  laws,  joint  resolutions,  and 
memorials  passed  at  each  session,  and  to 
make  out  a  full  index  and  marginal  notes  to 
the  laws  as  fast  as  shall  be  necessary.  The 
Rlgnatures  of  the  speaker  of  the  house,  presi- 
dent of  the  senate  and  governor  shall  not  be 
printed  at  the  end  of  each  law  and  chapter, 
but  only  at  the  end  of  the  volume.  The  date 
of  approval  by  the  governor  shall  be  affixed 
to  each  law.  •  •  • "  The  foregoing  and 
other  provisions  of  our  laws  not  particularly 
alluded  to  fully  authorize  the  preparation  in 
book  form,  arranged  In  appropriate  chapters 
and  properly  indexed,  and  the  publication 
and  distribution,  of  all  laws  passed  at  any 
session  of  the  legislature.  In  a  volume  of 
the  "Laws  of  Nebraska,  1881"  (page  270), 
being  the  laws  passed  by  the  legislative  as- 
sembly of  this  state  at  its  sixteenth  session, 
and  duly  certified  by  the  secretary  of  state, 
under  page  heading  "Oeneral  Laws,"  la 
"Chapter  61,"  which  contains  our  present 
"Liquor  Law,"  and  the  one  under  the  provi- 
sions of  which  licenses  to  sell  Intoxicants 
were  obtained  by  the  two  principal  defend- 
ants In  this  action,  and  the  bonds  in  question 
were  executed,  and  it  further  appears  that 
It  was  approved  February  28,  1881. 

It  seems  quite  clear  that  the  statement  in 
the  bonds  "under  the  provisions  of  chapter 
01  of  the  General  Statutes  of  the  State  of 
Nebraska,  passed  at  the  16th  legislative  as- 
sembly, and  approved  February  28,  1887," 
pointed  directly  to  the  chapter  61  of  the  gen- 
eral laws  passed  by  the  legislature  at  Its  six- 
teenth session,  in  the  volume  of  such  laws 
published  and  authenticated  by  the  duly-au- 


thorized officer  of  the  state,  itnd,  this  Delng- 
the  liquor  law,  the  description  was  sufficient 
The  fact  that,  in  the  l>onds,  the  year  In  the 
date  of  approval  was  given  as  1887,  wben  it 
should  have  been,  to  be  correct,  1881,  we  do 
not  deem  of  particular  moment,  as  we  do  not 
consider  It  such  an  essential  or  governing 
portion  of  the  reference  to  the  law  under 
which  the  damages,  if  any,  accruing  to  any 
persons  by  virtue  of  the  bonds  were  to  hv 
adjudged,  that  Its  lack  of  correctness  renders 
the  bonds  Invalid.  The  law  was  folly  and 
correctly  indicated  without  It,  and  it  may  be 
rejected  as  surplusage  without  materially 
changing  the  completeness  of  the  allusion,  in 
the  conditions  of  the  bonds,  to  the  law,  the 
provisions  of  which  were  to  be  covered. 
Nor  does  it,  we  think,  when  read  la  connec- 
tion with  the  other  portions  of  the  statement, 
tend  to  mislead  the  reader  in  respect;  to  the 
particular  law  to  which  It  is  its  purpose  tn 
direct  attention.  Returning  to  a  considera- 
tion of  some  other  statements  of  the  condi- 
tions of  the  bonds,  It  is  true  that  when  we 
speak  of  the  "Revised  Statutes"  we  usually 
mean  the  volume  published  In  1866,  and  the 
volume  published  in  1873  we  call  the  "Gen- 
eral Statutes,"  and  the  later  publications  are 
known  either  as  the  "Compiled  Statutes,"  or 
the  "Consolidated  Statutes,"  and  the  toI 
umes  published  under  the  direction  and  as 
arranged  by  the  secretary  of  state  are  ordi- 
narily called  "Session  Laws,"  yet  the  refer- 
ence to  laws  or  statutes  in  the  bonds  was  not 
to  "General  Statutes,"  In  the  sense  of  the 
volume  published  in  1873,  or  the  "Compiled 
Statutes,"  but  unmistakably  to  the  "General 
Statutes"  (which  we  may  read  "General 
Laws,"  as  the  word  "statutes"  means  'laws.' 
and  Is  here  plainly  used  in  such  sense)  passed 
at  the  16th  legislative  assembly,  this  portion 
of  the  statement  limiting  tliat  in  regard  t<> 
general  laws  to  the  ones  enacted  at  the  par- 
ticular session  of  the  legislative  body  stated, 
and  cli^pter  61  proving  to  be  a  chapter  of  au 
authorized  arrangement  and  publication  of 
the  general  laws  passed  at  the  designated 
session  of  the  legislature  and,  to  be  the 
Slocum  law,  or  liquor  law,  the  conclusion,  it 
seems  to  us,  must  be  that  the  description  of 
the  law  in  the  conditions  of  the  bonds,  tho 
provisions  of  which  were  to  be  covered  b> 
the  lx>nds,  was  clear  and  complete,  and  tiM- 
bonds  were  valid,  and  the  action  of  the  triai 
court  by  which  th^  were  excluded  from  the 
evidence  for  the  reason  stated  was  erron- 
eouB,  and  the  judgment  of  dismissal  of  the 
case  as  to  the  bondsmen  which  followed  must 
be  reversed.     Reversed. 


BLAZER  V.  ROGNER. 

(Supreme  Court  of  Nebraska.    June  21,  1895. 

Mecbaxics'  Liens— Enpokcembnt—Admissiox'  or 
EviDEs'CE — Rrvbrsible  Ekkou. 

1.  Where  the  testimony  la  ancoiitnidictF<l. 
it  is  sufficient  to  show  that  the  owner  of  tti<- 
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real  property  to  be  Improved  contracted  with 
the  claimants  of  a  mechanic's  lien  for  the  work 
•nbaeqaently  done,  through  a  person  in  the  em- 
ploy of  such  claimants. 

2.  The  admission  of  evidence  which,  though 
not  competent,  Is  immaterial,  affords  no  grounds 
for  the  reversal  of  a  decree  in  equity. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Doxiglas  county; 
Wakeley,  Judge. 

Action  by  J.  M.  Stephens  and  another,  for 
whom  was  subsequently  substituted  John  J. 
Rogner,  against  Hattie  Blazer.  There  was 
a  Judgment  for  plaintlfC,  and  defendant 
brings  error.   Affirmed. 

John  P.  Davis,  for  plaintiff  in  error.  B.  6. 
Burbank,  for  defendant  in  error. 

RYAN,  C.  Originally  J.  M.  Stephens  and 
Peter  Rogner  began  this  action  for  the  fore- 
closure, of  a  mechanic's  lien  against  real 
property  owned  by  the  plaintiff  in  error. 
Afterwards  John  J.  Rogner  was  substituted 
as  plaintiff,  and  upon  a  trial  had  in  the  dis- 
trict court  of  Douglas  county  a  decree  was 
rendered  as  prayed.  Hattie  Blazer  now 
prosecutes  these  pi-oceedlngs  in  error  for  the 
reversal  of  this  Judgment  The  errors  as- 
signed are  argued  in  tbe  order  in  which  they 
shall  now  be  considered. 

It  is  insisted  that  there  Is  not  a  word  of 
evidence  showing  a  contract  .between  J.  M. 
Stephens  and  Peter  Rogner  on  one  side,  and 
Hattie  Blazer,  on  the  other.  There  was  no 
oral  testimony  in  the  case,  save  that  of  John 
J.  Rogner,  under  whose  charge  the  work  for 
which  this  lien  is  sought  to  be  enforced  was 
done  He  described  how  be  made  the  con- 
tract. Its  terms,  and  what  he  did  under  it 
He  testified  that  he  was  working  for  J.  M. 
Stephens  and  Peter  Rogner.  Under  the  cir- 
cumstances, this  was  sufficient 

It  is  urged  that  there  was  incompetent  tes- 
timony admitted  as  to  tbe  contents  of  a  cer- 
tain letter.  At  most,  this  was  immaterial 
evidence,  for  it  was  simply  to  the  effect  that 
the  witness  John  Rogner,  after  li»  had  pro- 
cured the  claim  for  the  mechanic's  lien  to  be 
recoi-ded,  sent  it  to  Peter  Rogner,  who  wrote 
witness  a  letter  in  which  he  said  that  it  was 
all  right  There  was  no  objection  made  un- 
til after  the  answer  objected  to  had  been 
mad&  It  was  then  too  late  to  be  availing. 
At  any  rate,  this  was  an  equitable  action, 
and  the  admission  of  merely  Immaterial  evi- 
dence affords  no  grounds  for  the  reversal  of 
tlie  decree  entered.  The  Judgment  was  sus- 
tained by  sufficient  evidence,  and  is  affirmed. 


MOORB  V.  HUBBARD. 
^Supreme  Court  of  Nebraska.  June  21,  1885.) 
Appeal— Rbvibw—Assionhests  op  Ebror. 
No  question  Wi^s  presented  in  this  case 
except  a  question  of  fact,  and  severai  questions 
of  practice,  wiiich  have  already  been  repeatedly 
passed  upon. 

(Syllabus  by  the  Court) 


Error  to  district  court.  Holt  county;  Kin- 
kaid.  Judge. 

Replevin  by  C.  A.  Moore  against  C.  B.  Hub- 
bard. There  was  a  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

R.  R.  Dickson  and  B.  W.  Adams,  for  plain- 
tiff In  error.  M.  F.  Harrington,  for  defend- 
ant in  error. 

IRVINE,  C.  In  this  case  there  at»  eight 
assignments  of  error.  Of  these,  the  sixth  is 
"errors  of  law  occurring  at  the  trial  and  duly 
excepted  to  by  plaintiff."  This,  while  suffi- 
cient in  a  motion  for  a  new  trial,  is  too  gen- 
eral to  present  any  question  for  review  in  a 
petition  in  error.  The  seventh  is  that  the 
court  erred  in  overruling  tbe  motion  for  a 
new  trial.  As  the  motion  for  a  new  trial  as- 
signs six  grounds,  this  assignment  is  too  gen- 
eraL  The  eighth  is  that  the  court  erred  in 
not  considering  newly-discovered  evidence 
and  affidavits  in  support  thereof.  Accepting 
this  as  a  sufficient  assignment  that  the  court 
erred  in  refusing  a  new  trial  on  the  ground  of 
newly-discovered  evidence,  we  cannot  con- 
sider it,  liecause  tbe  affidavits  In  support' 
thereof  are  not  presei-ved  by  a  bill  of  excep- 
tions. Tbe  remaining  assignments  call  only 
for  a  consideration  of  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  in  its  gen- 
eral character,  and  as  to  Its  amount  No 
question  of  law  is  presented  on  this  point 
We  have  examined  the  evidence  and  And 
that  while  it  is  conflicting,  there  Is  sufficient 
to  sustain  the  verdict    Judgment  affirmed. 


BALDWIN  INV.  CO.  v.  BAILEY  et  al. 

(Supreme  0>urt  of  Nebraska.    June  21,  18&o.) 

HoBTOAGEs  —  Right  to  Fokeclosb  —  Waiver  — 
CoNSiDBRATioN— New  Trial— Cosflict- 

INO    EVIDENOB. 

1.  Where  the  defendant  pleaded  the  waiver 
of  the  stipulated  right  of  a  mortgagee,  upon 
failure  to  pay  interest  as  it  fell  due,  to  foreclose 
for  the  entire  amount  secured,  hrld,  that  such, 
waiver  was  not  binding,  because  the  sole  consid- 
eration to  support  it  was  the  making  of  payment 
of  another  sum  of  Interest  past  due,  than  the- 
sum  of  interest  not  paid  when  due,  whicli  gave 
the  right  of  foreclosure  insisted  upon. 

2.  A  finding  of  fact  made  upon  conflicting 
evidence  will  not  be  disturbed  on  appeal  to  the 
■upreme  court 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Lancaster'  coun- 
ty;  Hall,  Judge. 

Action  by  the  Baldwin  Investment  Compa- 
ny against  James  A.  Bailey  and  anotlier. 
Prom  a  decree  for  plaintiff,  defendants  ap- 
peal.    Affirmed. 

J.  B.  Webster  and  Rose  &  Fisherdick,  for 
appellants.  F.  A.  Boehmer,  N.  Rummons, 
Harwood,  Ames  &  Pettis,  J.  P.  Maule,  Lamb, 
Ricketts  &  Wilson,  and  A.  J.  Cornish,  for  ap- 
pellee. 

RYAN,  C.  Tbe  dispute  to  be  settled  by 
this  appeal  Is  between  the  Baldwin  Invest- 
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ment  Companj,  the  appellee,  and  James  A. 
and  Hester  A.  Bailey,  tbe  appellants.  There 
was  a  decree  of  foreclosure  in  tbe  district 
court  of  Lancaster  connty,  In  favor  of  tbe 
appellee,  the  mortgagee,  against  the  appel- 
lants, the  mortgagors.  There  were  three 
notes,  each  of  $1,400,  and  each  secured  by  a 
mortgage  which  described  a  lot  different  from 
that  included  in  either  of  the  other  mortgages. 
There  was  in  each  note  the  following  condi- 
tion: "If  any  part  of  tbe  interest  shall  re- 
main unpaid  thirty  days  after  due,  the  prin- 
cipal note  shall  become  due,  at  tbe  option  of 
tbe  bolder,  without  notice."  By  tbe  terms  of 
tbe  mortgage  it  was  agreed  that  "upon  tbe 
failure  of  said  mortgagors  to  malce  any  of  the 
payments  secured  by  this  mortgage  promptly, 
when  due,  •  •  •  the  legal  holder  thereof 
may  declare  tbe  full  amount  of  said  principal 
debt  due  and  payable  forthwith,  without  no- 
tice, and  cause  the  mortgage  to  be  foreclosed 
at  any  time  while  such  default  continues," 
etc.  Default  was  made  in  the  payment  of 
the  interest  due  October  1, 1800.  April  1, 1891, 
and  October  1, 1891.  As  against  the  right  of 
the  mortgagee  to  avail  itself  of  the  above  con- 
ditions by  a  foreclosure  of  the  entire  debt 
secured,  the  appellants,  by  answer,  pleaded 
that  on  July  15.  1891,  the  mortgagee  waived 
tbe  right  to  foreclose  for  nonpayment  of  in- 
terest which  had  fallen  due  on  April  1st,  pre- 
ceding, in  consideration  of  tbe  payment  of  tbe 
Interest  which  bad  fallen  due  Octolier  1, 1890, 
with  tbe  Interest  which  was  due  on  said  in- 
terest up  to  July  1,  1891.  This  was  treated 
as  denied  by  reply,  and  the  evidence  in  ref- 
erence to  tbe  existence  of  a  waiver  was  con- 
flicting. Under  these  circumstances,  it  must 
be  accepted  as  established  that  tbe  defense 
was  not  sustained  by  proofs.  At  any  rate, 
tbere  was  no  sufficient  consideration  to  sus- 
taln  the  contract  of  waiver  pleaded,  for  tbe 
payment  was  only  such  as  the  mortgagors 
were  under  obligation  to  make  at  the  time 
they  made  it 

In  argument  tbere  is  discussed  tbe  effect  of 
exacting  usury  in  tlie  original  transactions, 
but  as  this  defense  was  not  pleaded  It  cannot 
be  considered.  Tbe  Judgment  of  tbe  district 
court  Is  afllrmed. 


SLATER  et  al.  t.  SKIRVINO  et  al. 
(Suptvme  Court  of  Nebraska.    June  21,  1886.) 

JODOMBNT— EkTRT— MOTIOS   TO  VaCATB— LaCBES. 

1.  After  the  close  of  a  term,  in  which  a 
Judgment  was  rendered  a^inst  bim,  a  Jodimient 
defendant  filed  a  petition  in  equity  to  vacate  the 
same  on  the  Kround  that  it  was  irregularly  ob- 
toined.  The  irregularity  complained  of  was  that 
the  clerk  of  the  court  omitted  to  Jonrnalize  the 
judgment  immediately  upon  its  rendition.  It  ap- 
pears from  the  evidence  that  the  failare  of  the 
judgment  defendant  to  file  a  motion  to  set  aside 
the  judgment  rendered  against  him  during  the 
term  at  which  it  was  rendered  was  not  caused  by 
the  failure  of  tbe  clerk  to  journalize  the  judg- 
ment when  rendered,  bnt  resulted  from  the  lach- 
es of  the  judgment  defendant's  counsel.  Bcld, 
that  he  could  not  l^e  permitted  to  deny  the  cor- 


rectness of  the  judgment  or  to  renew  the  con- 
troversy. 

2.  Whether  the  neglect  or  failure  of  the  deric 
of  a  district  court  to  journalize  a  jndgment  im- 
mediately upon  its  rendition  is  an  irr^ularit; 
within  the  meaning  of  subdivision  8,  f  OOZ,  CoJe 
Civ.  Proc,  not  dedded. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Holt  county;  Kin- 
kaid,  Judge. 

Petition  by  A.  B.  Slater  and  others  agalos' 
James  Sklrvlng  and  another  to  vacate  a 
Judgment  There  was  a  decree  for  respond- 
ents, and  petitioners  bring  error.   AlBrmed. 

H.  C.  Brome  and  H.  M.  Uttley,  for  plain- 
tiffs in  error.  M.  F.  Harrington,  for  defend- 
ants In  error. 

RAOAN,  0.  On  the  4th  day  of  November. 
1891,  James  Slcirving  brought  a  salt  at  law 
to  the  district  court  of  Holt  county,  against 
the  copartnership  of  Slater,  Savage  &  Kelly, 
and  one  D.  Kemp.  A  summons  was  issaed 
and  duly  served  on  Kemp  in  Holt  county; 
and  within  the  time  fixed  by  said  aommoos 
Kemp  appeared  and  flled  bis  answer.  A 
summons  was  also  i^ued  for  Slater,  Savage 
&  Kelly,  directed  to  tbe  sheriff  of  Douglas 
county  for  service,  and  was  duly  retnnted 
served  on  than.  The  February,  18B2,  term 
of  said  district  court  convened  early  in  that 
month,  and  adjourned  without  day  on  the 
22d  of  the  f<^owlng  September.  On  the  ISth 
of  February,  1892,  the  attorney  of  Slater. 
Savage  &  Kelly  procured  the  summons  sen- 
ed  on  them  in  Douglas  county  to  be  Quashed 
on  account  of  some  informality  therein. 
And  on  the  same  day  Sliirving's  counsel,  by 
leave  of  court,  so  amended  his  petition  as  to 
make  Slater,  Savage  It  Kelly,  individually, 
parties  defendant  to  tbe  suit  On  the  29tli 
of  February  a  summeos  was  Issued  for  said 
parties,  directed  to  tlie  sheriff  of  Douglas 
county,  and  duly  served  on  them  on  the  Ist 
and  2d  days  of  March.  The  answer  day  for 
these  parties,  as  fixed  by  the  summons,  was 
April  4th.  Slater,  Savage  &.  Kelly  forward- 
ed the  copy  of  the  summons  served  on  tbem 
to  their  attorney  at  O'Neill,  with  Instroctioii* 
to  look  after  th^  interesta  Tbe  attorn^ 
received  this  summons  on  the  lOtb  of  Harck 
He  did  not  appear  in  the  case  in  any  manner, 
nor  file  any  pleadings  therein;  and  <h>  the 
Slst  day  of  May,  1892,  the  court  entered  tbe 
default  of  Slater,  Savage  &  Kelly,  beard  Q» 
evidence,  and  rendered  a  Judgment  against 
them  for  the  amount  prayed  for  by  Skirviof 
in  bis  petition.  At  this  same  term  of  coon, 
but  prior  to  that  time,  the  case  had  been 
continued  as  to  tbe  defendant  Kemp.  After 
the  adjournment  of  this  February  term.  Sla- 
ter, Savage  &  Kelly  flled  a  motion  to  vacate 
the  Judgment,  which  was  by  the  court  over 
ruled.  And  on  the  8th  of  October,  ISS::, 
Slater,  Savage  &  Kelly  flled  a  pedUon  in 
equity  in  said  court  against  said  Skirrlng  to 
vacate  said  Judgnoent  The  court,  after 
hearing  the  evidence,  entered  a  decree  dis- 
missing tbe  petition.     Slater,  Savage  A  Kel- 
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ly  bring  tbla  ruUnc  of  the  court  here  for  re- 
view. 

We  shall  assume  for  the  puriwses  of  this 
case  that  the  answer  tendered  by  Slater  and 
others  to  th«  court,  at  the  time  they  filed 
their  petition  in  equity  to  vacate  the  Judg- 
ment, stated  a  meritorious  defense  to  the 
8Ult  of  Sklrrlng,  and  that  the  proofs  offered 
by  Slater  and  others  supported  the  allega- 
tions of  said  answer,  and  confine  ourselves 
solely  to  the  question  as  to  whether  the  dis- 
trict court  erred  in  holding  that  Slater  and 
others  had  failed  to  show  any  equitable  or 
legal  reasons  why  said  judgment  should  be 
vacated,  aside  from  the  fact  that  they  had  a 
meritorious  defense  to  the  action  in  which 
the  Judgment  was  rendered. 

In  their  petition  in  equity  to  vacate  the 
Judgment,  Slater  and  others  allege  the  fol- 
lowing grounds  therefor: 

1.  That  the  Judgment  was  irregularly  ob- 
tained. This  is  one  of  the  grounds  provided 
by  the  third  subdivision  of  section  602,  Code 
Civ.  Proc.,  authorizing  district  courts  to  va- 
cate their  Judgments  after  the  term  at  which 
they  were  rendered.  The  evidence  in  the 
record  does  not  sustain  this  averment  of  the 
I>etition.  The  Judgment  sought  to  be  va- 
cated was  rendered  In  open  court  on  one  of 
the  days  of  the  regular  February,  1892,  term 
thereof.  But  It  is  argued  that  the  cleric  of 
the  court  omitted  to  Journalize  this  Judg- 
ment at  the  time  it  was  rendered,  or  within 
a  reasonable  time  thereafter,  and  that  Sla- 
ter and  others  were  thereby  prevented  from 
filing  a  motion  to  set  aside  such  Judgment 
and  default  during  the  February  term.  It 
appears  from  the  evidence  in  the  record  that 
the  Judgment  was  not  Journalized  on  the  day 
It  was  rendered,  nor  (or  considerable  time 
afterwards,  but  the  evidence  does  not  show 
that  Slater  and  others  were  prevented  by 
that  fact  from  filing  their  motion  to  set  aside 
such  Judgment  and  default  during  the  Feb- 
ruary term.  The  attorney  of  Slater  and  oth- 
ers had  already  appeared  in  this  case  as 
early  as  the  18th  of  February;  he  had  re- 
ceived the  summons  on  the  10th  of  March, 
which  showed  on  its  face  that  his  clients 
were  required  to  answer  the  petition  of 
Slcining  by  the  4th  of  April;  he  made  no  ap- 
pearance whatever  in  the  case  before  the 
Judgment  was  rendered;  he  had  no  con- 
sultation, conversation,  or  agreement  with 
counsel  for  Sklrvlng  for  a  continuance  of  the 
case  over  the  term;  he  was  present  in  court 
during  a  part  of  the  February  term;  and 
Just  prior  to  the  time  the  Judgment  was  ren- 
dered he  absented  himself  from  the  court 
and  the  county  without  malUng  any  arrange- 
ment with  the  court  or  opposing  counsel  as 
to  any  disposition  of  this  case,  or  leaving  it 
In  charge  of  any  other  counsel.  He  says, 
liowever,  that  on  two  different  days  between 
the  20th  of  May  and  the  30th  of  June  he 
went  to  the  courthouse  and  examined  the 
judgment  record,  Journal  entries,  and  gen- 
eral index,  and  at  that  time  there  was  noth- 
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ing  upon  any  of  those  records  showing  that 
his  clients  had  been  defaulted,  and  Judg- 
ment rendered  against  them.  If  counsel 
bad  loolied  at  the  trial  docket,  he  would 
have  seen  the  minutes  made  by  the  trial 
Judge  on  the  3l8t  of  May,  1802,  and  this 
would  have  advised  him,  at  the  time  he  vis- 
ited the  courthouse,  that  his  clients  had  been 
defaulted  and  Judgment  rendered  against 
them;  and  he  would  have  had  ample  time 
from  the  Ist  day  of  June  to  the  22d  of  Sep- 
tember, when  the  court  adjourned  without 
day,  to  have  filed  his  motion  to  set  aside 
said  default  and  judgment  It  appears  then 
that  the  failure  of  Slater  and  others  to  file 
their  motion  to  set  aside  the  judgment  ren- 
dered against  them  during  the  term  at  which 
it  was  rendered  was  not  caused  by  the  fail- 
ure of  the  clerk  of  the  district  court  to  Joiu-- 
naiize  the  judgment  when  rendered,  but  re- 
sulted from  the  laches  of  their  counsel;  and 
they  cannot  now  be  permitted  to  deny  the 
correctness  of  the  judgment  rendered  or  to 
renew  the  controversy. 

2.  Another  reason  alleged  in  the  petition 
for  setting  the  judgment  aside  is  that  the 
petition  of  Sklrvlng  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  against 
Slater  and  others.  It  would  subseive  no 
useful  purpose  to  quote  this  petition,  or  any 
part  of  it;  and  it  must  sufllce  to  say  tlmt  In 
our  opinion  that  petition  stated  a  good  cause 
of  action. 

3.  A  third  reason  assigned  in  the  petition 
for  setting  aside  the  Judgment  is  that  Kemp 
was  made  a  party  defendant  with  Slater  and 
others  to  Skirving's  action,  for  the  sole  pur- 
pose of  procuring  service  upon  Slater  and 
others,  and  compelling  them  to  come  to  Holt 
county  for  the  trial  of  the  case,  and  with  no 
intention  on  the  part  of  Sklrvlng  to  prose- 
cute bis  action  to  a  Judgment  against  Kemp. 
If  these  facts  were  made  to  appear  we  have 
no  doubt  that  they  would  themselves  be 
sufficient  to  authorize  a  court  of  equity  to 
set  aside  this  Judgment,  as  they  would 
amount  to  a  fraud  both  upon  Slater  and  oth- 
ers and  the  court.  But  no  such  facts  ap- 
pear; and  in  the  answer  tendered  by  Slater 
and  others  to  the  court  at  the  time  of  the 
filing  of  this  petitjon  no  such  defense  is  in- 
terposed. 

The  decree  of  the  district  court  is  affirmed. 


OMAHA  &  B.  V.  B.  CO.  v.  HALEl. 

(Supreme  Court  of  Nebraska.    June  IS,  1895.) 

STAtUTOiiT  PsNALTim— Action  to  Recovbr— 
Fabtibs. 

1.  An  Informer  cannot  maintain  an  action 
in  his  own  name  to  recover  a  penalty,  unless  au- 
thorized so  to  do  by  statute. 

2.  Section  104,  c.  16,  Comp.  St.  1893.  con- 
strued and  held:  (1)  That  the  statute  is  highly 
penal  in  its  nature  and  sbonld  be  strictly  con- 
strued; (2)  that  a  corporation  by  violating  the 
law  forfeits  to  Its  sovereign,  the  state,  not  to  the 
informer,  the  penaitv  denonnced  by  the  act;  ^3) 
that  the  statute  does  not  authorize  the  informer 
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to  bring  the  action  in  his  own  name,  nor,  when 
brought,  to  (ontrol  it 
(Sf  llabns  jy  the  Court.) 

Error  to  district  court,  Lancaster  county; 
Hall,  Judge. 

Action  by  James  B.  Hale,  for  lilmBelf  and 
the  state,  against  the  Omaha  &  Republican 
Valley  Railroad  Company.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

J.  M.  Thurston,  W.  R.  Kelly,  and  E.  P. 
Smith,  for  plaintiff  in  error.  Roscoe  Pound 
and  Pound  &  Burr,  for  defendant  In  error. 
W.  H.  Woodward,  on  behalf  of  county  school 
fund. 

RAGAN,  O.  James  B.  Hale,  suing  for  him- 
self and  the  state  of  Nebraska,  brought  this 
suit  to  the  district  court  of  Lancaster  county, 
against  the  Omaha  &  Republican  Valley  Rail- 
road Company,  to  recover  the  penalty  de- 
nounced by  section  104,  c.  16,  Comp.  St.  1893, 
against  corporations  owning  railroads  that 
had  neglected  to  sound  a  whistle  or  ring  a 
bell  at  railroad  and  street  crossings.  The  pe- 
tition contained  76  causes  of  action,  substan- 
tially alike,  and  prayed  Judgment  as  follows: 
"Wherefore  the  plaintiff  prays  Judgment 
against  the  defendant  for  the  sum  of  $3,800 
and  costs  of  suit."  Hale  had  a  verdict  and 
Judgment,  and  the  railroad  company  has 
prosecuted  to  this  court  a  petition  in  error. 

The  section  of  the  statute  on  which  this 
action  is  based  (said  section  104)  is  as  fol- 
lows: "A  bell  of  at  least  thirty  pounds 
weight  or  a  steam  whistle  shall  be  placed  on 
each  locomotive  engine,  and  shall  be  rung  or 
whistled  at  the  distance  of  at  least  thirty 
rods  from  the  place  where  the  said  railroad 
shall  cross  any  other  road  or  street,  and  be 
kept  ringing  or  whistling  until  it  shall  have 
crossed  said  road  or  street,  under  a  penalty 
of  fifty  dollars  for  every  neglect,  to  be  paid 
by  the  corporation  owning  the  railroad,  one- 
half  thereof  to  go  to  the  informer,  and  the 
other  iialf  to  the  state,  and  also  be  liable 
for  all  damages  which  shall  be  sustained  by 
any  person  by  reason  of  such  neglect."  Can 
the  Informer  mentioned  in  said  statute  main- 
tain an  action  in  his  ownr  name  to  recover 
the  penalty  provided  for  therein?  There 
seems  to  be  some  conflict  among  the  authori- 
ties on  this  question. 

In  U.  S.  V.  Laescki,  29  Fed.  699,  it  was 
held  that  such  an  action  must  be  brought 
in  the  name  of  the  informer,  and  that  the 
penalty  could  not  be  recovered  by  indictment 
at  the  instance  of  the  government;  but  the 
statute  on  which  that  action  was  predicated 
provided  that:  "Every  person  who  violates 
this  section  shall  be  liable  to  a  penalty  of 
one  himdred  dollars,  recoverable,  one-half  to 
the  use  of  the  informer."  Rev.  St.  U.  S.  { 
5188.  The  word  "recoverable,"  In  this  stat- 
ute, would  seem  to  authorize  a  suit  for  the 
penalty  by  the  informer. 

Railroad  Co.  v.  Howard,  38  111.  416,  was 


an  action  brought  by  Howard,  suing  for  him- 
self and  the  state  of  Illinois,  against  the  rail- 
road company.  The  statute  on  which  the  a^ 
tlon  was  based  provided  that,  if  the  raUroad 
company  should  fail  to  sound  a  whistle  or 
ring  a  bell,  etc.,  "it  shall  forfeit  a  penalty  of 
fifty  dollars,  one-half  to  the  Informer  and  the 
other  half  to  the  state."  Laws  1S19,  p.  31. 
§38.  It  is  to  be  observed  that  tbte  statute 
is  almost  identical  with  ours;  and  the  court 
held  that  the  suit  was  properly  broosbt  io 
the  name  of  Howard. 

In  Lynch  v.  The  Economy,  27  Wta.  68,  it 
was  held  that  the  informer  might  maiutain 
an  action  in  bis  own  name  for  the  penalty. 
The  court  said:  "The  action  is  evidently  a 
qui  tam  action,  and,  we  are  inclined  to  hold, 
may  be  brought  In  the  name  of  the  com- 
plainant (informer)  alone.  It  is  a  general  rule 
that  a  common  informer  cannot  sue  for  a 
penalty  tmless  authorized  so  to  do  by  stat- 
ute; but  many  cases  hold,  where  the  stat- 
ute gives  the  forfeiture,  or  a  part  of  It,  to 
any  person  who  shall  prosecute  therefor,'  that 
this,  or  equivalent  language,  confers  exp^e^5 
authority  upon  him  to  sue  in  his  own  name. 
*  •  •  But  If  there  were  any  donbt  upon 
this  point  It  Is  removed  by  the  language? 
making  the  penalty  a  demand  or  lien  against 
the  boat,  to  be  sued  for  and  collected  tn  ttie 
manner  provided'  for  the  collection  of  de- 
mands against  boats  and  vessels.  This  lan- 
guage, we  think,  shows  that  the  statute  con- 
templated that  the  complainant  (Informer! 
should  be  the  plaintiff  in  the  action,  and  that 
the  proceeding  should  be  analogous  to  an  or- 
dinary suit  for  the  collection  of  a  demand 
against  a  vessel." 

The  statute  of  Arkansas  provided  that  rail- 
road companies  should  cause  a  whistle  to  be 
sounded  or  bell  rung,  etc.,  "under  a  penalty 
of  two  hundred  dollars  for  every  neglect,  to 
be  paid  by  the  corporation  owning  the  rail- 
road, one-half  thereof  to  go  to  the  informer 
and  the  other  half  to  the  county,"  etc  Mans;. 
Dig.  i  5478.  One  Bell  sued  in  his  name,  tor 
the  use  of  the  state  of  Arkansas  and  Miller 
county,  a  railroad  company,  to  recover  the 
penalty  provided  for  by  said  statute.  The 
court  said:  "The  demurrer  to  the  complaint 
was  properly  sustained  as  it  showed  that  the 
plaintiff.  Bell,  was  not,  and  that  the  state 
was,  the  party  entitled  to  prosecute  the  ac- 
tion." St  Louis,  A.  &  T.  Ry.  Oo.  t.  State 
(Ark.)  19  8.  W.  572. 

In  Nye  v.  Lamphere,  2  Gray,  295,  the  court 
sustained  a  suit  brought  by  an  informer  in 
his  own  name  to  recover  a  statutory  penalty, 
but  the  statute  on  which  the  action  was 
based  provided  that  the  penalty  was  'to  be 
recovered  in  any  court  proper  to  try  the  same, 
one-half  to  the  use  of  the  said  town  and 
the  other  half  to  any  person  who  shall  prose- 
cute therefor."  St  1851,  c.  98,  §  1.  This  stat- 
ute expressly  conferred  authority  on  the  in- 
former to  prosecute  the  action.  The  court 
said:  "The  defendant's  objection  to  the  main- 
tenance of  this  action  is^that  the  plaintiff  ia 
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an  Informer,  and  therefore  cannot  sue  in  his 
own  name,  because  authority  bo  to  sue  la  not 
«riven  him  by  statute.  And  nndoabtedly  it  ts 
a  general  rule  that  a  common  informer  can- 
not sue  for  a  penalty,  without  express  statu- 
tory authority.  •  •  •  But  by  what  terms 
in  a  statute  Is  such  authority  conferred?  Cer- 
tainly by  terms  like  those  used  in  the  stat- 
ute on  which  this  action  is  brought;  namely, 
by  giving  the  forfeiture,  or  a  part  of  It,  to 
any  person  who  shall  prosecute  therefor." 

In  Hlgby  v.  People,  4  Seam.  166,  a  suit  was 
brought  to  recover  a  pen.ilty  in  the  name  of 
the  people.  The  statute  provided  that  the 
penalty  sued  for  should  go  to  the  Informer 
and  the  county,  and  the  court  held  that  the 
state  had  no  Interest  in  the  recovery,  that, 
"the  statute  not  authorizing  the  suit  to  be 
instituted  In  the  name  of  the  people,  it  was 
improperly  brought,  and  the  court  erred  in 
not  dismissing  it."  Laws  1835,  p.  63,  $  Z 
In  Colbum  v.  Swett,  1  Mete.  (Mass.)  232, 
it  was  held  that:  "As  a  geuei-al  rule,  a  com- 
luou  Informer  cannot  maintain  an  action  for  a 
penalty,  unless  power  is  given  to  him  for 
that  purpose  by  statute." 

In  Fleming  v.  Bailey,  6  East,  313,  it  was 
held  that  at  common  law  an  informer  conld 
not  sue  in  his  own  name  to  recover  a  penalty; 
that  he  had  no  right  to  maintain  an  action 
for  a  penalty  except  such  right  was  con- 
ferred by  statute.  To  the  same  effect,  see 
Barnard  v.  Goatling,  2  East,  569. 

These  authorities,  we  think,  without  ser- 
ious conflict,  recognize  this  rule:  An  in- 
former cannot  maintain  an  action  in  Iiia  own 
name  to  recover  a  penalty  unless  authorized 
so  to  do  by  statute.  The  statute  on  which 
this  action  is  based  does  not  expressly  au- 
thorize the  penalty  denounced  by  said  stat- 
ute to  be  sued  for  and  recovered  by  an  In- 
former, nor  does  the  statute  contain  any  lan- 
pnage  from  which  such  an  authority  may  be 
inferred.  The  act  provides  that  the  penalty 
shall  be  paid  by  the  corporation  owning  the 
railroad.  Paid  to  whom?  We  think,  paid  to 
the  state.  The  corporation  by  violating  the 
law  forfeited  to  Its  sovereign,  the  state,  not 
to  the  Informer,  the  penalty  denounced  by 
the  act  It  is  true  that  the  law  holds  out  an  In- 
ducement to  the  citizen  to  inform  the  offlcera 
charged  with  the  execution  of  the  law  of  its 
violation,  and  in  effect  olten  the  informer  a 
reward  for  his  Information;  but  It  does  not 
authorize  the  Informer  to  bring  the  action, 
nor,  when  brought,  to  control  it 

Counsel  for  the  defendant  in  error  insists 
that  section  617,  Code  Civ.  Proc.,  authorises 
an  Informer  to  maintain  an  action  for  the 
%f  -jalty  In  his  own  name,  or  at  least  that 
said  section  is  a  legislative  recognition  of 
the  right  of  an  Informer  to  maintain  a  suit 
That  section  is  as  follows:  "If  any  informer, 
under  a  penal  statute,  to  whom  the  penalty, 
or  any  part  thereof,  if  recovered,  is  glvMi, 
shall  dismiss  his  snit  or  prosecution,  or  fail 
in  the  same,  he  shall  pay  all  costs  accruing 
on  such  salt  or  prosecution  unless  be  be  an 


officer  whose  duty  it  ts  to  commence  the 
same."  We  think  this  argument  Is  untenable. 
If  a  statute  fixes  a  pecuniary  penalty  for  its 
violation,  and  gives  a  part  of  such  penalty  to 
an  informer,  and  if  the  statute,  or  some 
other,  authorizes  such  informer  to  maintain 
an  action  In  his  own  name  for  such  penalty, 
then,  by  the  section  of  the  Code  referred  to. 
If  such  Informer  shonld  bring  his  action  and 
dismiss  It,  or  fail  In  the  same,  he  would  be 
liable  for  the  costs.  The  statute  on  which 
the  case  at  bar  is  based  is  one  highly  penal 
in  Its  nature,  and  it  must  be  strictly  con- 
strued. And  since  this  statute,  nor  any  otho', 
neither  expressly  nor  by  implication,  author- 
izes the  penalties  prescribed  therein  to  t>e 
sued  for  and  recovered  by  the  Informer,  we 
hold  that  Hale  cannot  maintain  this  action. 
The  judgment  of  the  district  court  Is  re-' 
versed  and  the  action  dismissed.  Reversed 
and  dismissed.  • 


PEARCB  V.  McKAY. 
(Supreme  Court  of  Nebraslia.    Jnne  1^  1895.) 
Aduibsiom  of  Evidbsce  — Reversible  Krrok  — 

APPBAL — KeVIBW— (JDBSTIONB  NOT  RAISED  Bs- 
lOW  —  ASSIOMMSKTS  OF  EkKOB  —  COSFLICTMO 
BVIDB^IOB. 

1.  The  admission  of  incompetent  or  irrele- 
vant testimony  In  a  trial  withont  a  jury  is  not 
reversible  error. 

2.  Objection  that  a  pleading  does  not  state 
suflBcient  facts  to  constitute  a  cause  of  action 
or  defense,  not  raised  in  the  trial  court,  nor  in  the 
petition.ln  error,  onliniirily  will  not  he  reviewed. 

3.  An  assiKomeut  in  a  petition  in  error  for 
the  denial  of  the  motion  for  a  new  trial  is  bad, 
which  fails  to  specify  to  which  of  the  several 
points  made  by  the  uintiou  the  assignment  ap- 
plies 

4.  Where  the  evidence  is  conflicting,  the 
findings  of  the  trial  court  are  conclusive. 

(Syllabus  by  the  Court) 

Error  to  district  court.  Saline  county;  Bush, 
Judge. 

Action  by  Frank  S.  Pearce  against  Alexan- 
der S.  McKay.  There  was  a  Judgment  for 
defendant,  and  piaintlfl  brings  ernnr.  Af- 
firmed. 

A.  A,  Kendall  and  P.  I.  Poss,  for  plaintiff 
In  error.  J.  D.  Pope  and  E.  E.  McGlntie,  foi 
defendant  in  error. 

NORVAL,  C.  J.  Plaintiff  in  error  was 
plaintiff  In  the  court  below,  and  from  a  Judg- 
ment dismissing  the  action,  he  prosecutes 
error. 

The  first  two  assignments  in  the  petition  in 

error  are  based  upon  the  admission  of  certain 

testimony  given  by  the  defendant  over  the 

objections  and  exceptions  of  the  plaintiff. 

We  will  not  here  reproduce  the  testimony 

claimed  to  be  objectionable,   nor  determine 

whether  the  same  was  improperly  admitted. 

Conceding,  as  contended,  that  the  testimony 

was  wrongfully  received,  It  is  not  sufficient 

ground  for  reversal,  Inasmuch  as  the  cause 

was  tried  to  the  court  without  a  Jury.     This 

is  the  established  doctrine  of  this  court    En- 
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yeart  t.  Davis,  17  Xeb.  228,  22  N.  W.  4tt; 
McConahey  t.  McConahey,  21  Neb.  463,  32  N. 
W.  300;  Wlllard  v.  Foster,  24  Neb.  213,  38 
N.  W.  786;  Richardson  v.  Doty,  25  Neb.  424, 
41  N.  W.  282;  Ward  v.  Parlin,  30  Neb.  376, 
46  N.  W.  529;  Stabler  v.  Gund,  35  Neb.  651, 
63  N.  W.  570;  Whipple  v.  Fowler,  41  Neb. 
075,  60  N.  W.  15. 

Complaint  Is  made  in  the  brief  that  the 
answer  does  not  state  sufficient  facts  to  con- 
stitute a  defense  to  the  action.  This  ob- 
jection was  not  raised  In  the  court  below,  nor 
In  the  petition  in  error,  hence  the  objection 
will  not  be  considered  by  us.  Errors  relied 
upon  for  a  rereisal  must  be  specifically  as- 
signed In  the  petition  In  error. 

The  nest  assignment— that  the  court  erred 
in  denying  the  plaintiff's  motion  for  a  new 
trial— is  insufficient,  because  it  fails  to  speci- 
fy to  which  of  the  several  points  contained 
in  the  moticip  the  assignment  refers.  Glaze 
V.  Parcel,  40  Neb.  732,  59  N.  W.  382. 

It  is  finally  Insisted  that  the  findings  and 
Judgment  are  not  sustained  by  sufficient  evi- 
dence. The  record  discloses  that  in  Decem- 
ber, 1888,  the  plalnttflt  in  error  and  one  Wil- 
liam J.  Armstrong  formed  a  partnership  un- 
der the  name  of  Armstrong  &  Fearce,  for  the 
purpose  of  buying,  feeding,  and  selling  cat- 
tle and  hogs,  the  place  of  business  agreed 
upon  being  Palmer,  Neb.  By  the  terms  of 
the  partnership,  the  parties  were  to  shar^  tbe 
profits  and  losses  equally.  Armstrong  put 
into  the  venture  $150,  and  Fearce  nothing. 
The  partnership  continued  until  some  time  In 
January,  1889,  when  Armstrong  died,  leaving 
plaintiff  the  sole  surviving  partner.  At  the 
time  of  Armstrong's  death  tbe  firm  was  in- 
debted to  the  Deposit  Bank  of  Palmer,  for 
moneys  loaned,  in  the  sum  of  several  bun-' 
dred  dollars,  and  there  was  also  doe  the  part- 
nership from  Parlchurst,  Hooper  &  Parker, 
of  South  Omaha,  for  hogs  consigned  to  and 
sold  by  them,  an  amount  aggregating  more 
than  $500.  The  aforesaid  bank  held  the  bill 
of  lading  for  tbe  shipment  of  stock  by  Arm- 
strong &  Fearce  to  the  South. Omaha  firm. 
Armstrong  was  a  nephew  of  the  defendant 
McKay,  and  during  the  last  lUness  of  tbe 
former  he  requested  the  latter  to  look  after, 
and  settle  up,  bis  business  affairs.  After- 
wards, McKay,  through  the  law  firm  of  Hall, 
McCullocb  &  English,  brought  suit  in  the 
county  court  of  Douglas  county  in  the  name 
of  Frank  S.  Pearce,  as  surviving  partner  of 
the  firm  of  Armstrong  &  Pearce,  against 
Parkburst,  Hooper  &  Parker,  to  recover  the 
amount  of  their  indebtedness  aforesaid, 
where  Judgment  was  obtained  against  the 
defendants  therein  in  the  sum  of  $530.33, 
which  was  subsequently  paid,  and  the  amount 
thereof,  less  $114,  the  fees  and  expenses  of 
said  attorneys,  was  remitted  to  McKay.  It 
is  to  recover  the  amount  thus  collected  that 
this  suit  was  brought. 

It  is  shown  by  uncontradicted  testimony 
that  the  defendant  expended,  in  the  prosecu- 
tion of  said  action  in  the  county  court,  $31; 


that  the  bank  at  Palmer,  after  tbe  deadi  ot 
Armstrong,  began  to  urge  tbe  payment  of 
the  amount  due  it;  that  jdalntlfl,  being  in- 
solvent, could  not  pay  the  aune,  and  tiie  only 
assets  of  tbe  firm  ot  Armstrong  &  Pearce 
was  tbe  amount  due  It  from  tbe  Sontb  Oma- 
ha commission  men;  that  McKay  paid  or 
deposited  in  said  bonk,  of  bis  own  money, 
the  sum  of  $420,  to  be  applied  on  the  in- 
debtedness of  Armstrong  &  Pearoe  to  the 
bank,  which  has  never  been  repaid  tbe  de- 
fendant Tbe  salt  brought  by  McKay  was 
with  the  knowledge  and  consent  of  plaintiff: 
In  fact  the  reeMd  discloses  that  it  was  upon 
tbe  testimony  of  tbe  latter  the  Judgment 
against  Paikhurst,  Ho(^>er  &  Parker  was 
obtained.  Although  the  evidence  is  conflict- 
ing, it  strongly  tends  to  establish  that  the 
$420  paid  the  bank  by  the  defendant  wa.* 
with  the  plaintiff's  consent,  and  that  It  was 
the  understanding  of  both  parties  that  Mc- 
E^y  was  to  be  reimbursed  for  the  amount 
thereof  out  of  tbe  mon^  which  should  be 
collected  by  him  frcwn  the  Soutb  Omabik 
parties.  The  net  sum  received  by  defendant 
on  the  Judgment  is  not  sufficient  Car  that  ptur- 
pose.  After  a  careful  review  of  tbe  ervidence 
we  are  persuaded  tliat,  while  it  is  very  con- 
fiicting,  it  is  ample  to  support  tbe  findings. 
Judgment  is  affirmed. 


DAVIS  et  al.  v.  NATIONAL  BANK  OP  COM- 
MERCE. 
(Supreme  Court  of  Nebraska.    June  21,  VBOo.) 
Dbed   ok   l>>injiTioN  — Paimsht   of    OBASTOa'S 
Debts— AoTiox  ar  Cbbditok^Dkfbkses. 
Where  one  has  received  a  conveyance  of 
certain  property,  in  conHideratlon  of  which  he 
absolutely  Rgreed  to  pay  the  debts  of  the  grantor. 
It  la  no  defense  to  a  suit  brought  by  the  holdrr 
of  such  debt  to  allege  that  such  holder  has  pre- 
viously brought  suit  against  tbe  party  originally 
owing  the  same,  aided  by  an  attachment  which 
has  been  levied  upon  the  property  conveyed  «• 
still  that  of  the  aforesaid  grantor. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Douglas  county: 
Irvine,  Judge.  ' 

Action  by  the  National  Bank  of  Commerce 
apalnst  Edgar  P.  Davis  and  another.  From 
an  order  sustaining  a  demurrer  to  tbe  an- 
swer, defendants  bring  error.    Affirmed. 

R.  S.  Ervin,  for  plaintiffs  in  error.  A.  C 
Troup,  for  defendant  in  error. 

RYAN,  C  On  the  8th  day  of  February. 
1888,  plain tiflte  in  error  entered  into  a  writtea 
agreement  with  the  firm  of  Kaufman  Bros.. 
by  the  terms  of  which  the  said  plaintiffs  is 
error  agreed  to  pay  certain  debts  of  Kaufman 
Bros.  Tbe  consideration  upon  which  tbr 
agreement  was  based  was  the  transfer  of  all 
tbe  property  of  said  firm  and  its  members, 
subject  to  certain  exemptions  of  bomesteaJ 
rights  enumerated,  to  tbe  plaintiffs  in  error. 
Tbe  defendant  In  error  holda  certain  notes 
which  tbe  plaintiffs  in  error,  by  the  terms  of 
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above  agreement,  wore  bound  to  pay.  For 
the  purpose  of  this  case  It  may  be  assumed 
that  the  defoidaiit  in  error  ia  subject  to  the 
oame  rules  as  would  bare  been  its  predeces- 
sor in  right,  aa  to  the  above  notes,  wblcb 
predecessw  waa  the  Bank  of  Commerce. 
When  the  above  transf «:  was  made  by  Kauf- 
man Bros,  the  Bank  of  Commerce  held  the 
notes  herdn  sued  upon  by  the  defendant  in 
error.  This  banlc  at  once  began  proceedings 
for  the  ,colIectl(»  of  said  notes  against  the 
firm  of  Kaufman  Broa,  the  maker  thereof, 
aided  by  an  attachment  which  was  levied 
upon  the  goods  transferred  to  ptaintlffa  in  er- 
ror. In  this  attachment  case  the  alleged  mala 
fides  in  the  above  transfer  was  the  particu- 
lar fraudulent  intent,  I)ecause  of  which  the 
Hid  of  an  attachment  was  invoked.  The  cases 
of  Kauf  majQ  v.  Cobum,  30  Neb.  672,  46  N.  W. 
1010,  and  Kaufman  v.  Bank,  31  Neb.  661,  48 
N.  W.  738,  were  outgrowths  of  litigation 
over  the  same  questions  as  were  raised  in 
the  above  attachment  suit.  In  one  of  these 
cases  the  Bank  of  Commerce  was  involved, 
and  It  was  determined  that  the  transfer  as- 
sailed as  such  waa  not  fraudulent  as  against 
Kaufman  Bros.  The  sole  question  now  pre- 
sented is  wheth^  or  not  the  attachment  pro- 
ceeding was  such  an  election  of  remedies,  and 
raised  such  an  estoppel,  that  the  defendant 
in  error  caimot  now  avail  itself  of  the  under- 
taking of  the  plaintiffs  in  error  to  pay  the  debt 
due  it.  The  commencement  of  the  suit  by  the 
defendant  in  error  against  Kaufman  Bros,  for 
the  collection  of  this  debt  was  not  Inconsist- 
eut  with  the  claim  against  the  plaintiffs  in 
•  error,  created  by  an  agreement  to  which  the 
defendant  in  error  was  not  a  party.  In  aid 
of  this  suit  the  defendant  in  error  was  en- 
titled to  avail  itself  of  the  remedy  of  attach- 
ment. In  a  proper  case.  If  the  fraud  alleged 
sliould  be  sustained,  the  attadied  property 
would  be  subjected  to  the  debt  of  the  attach- 
ment plaintiff.  If  not  sustained,  ttiere  might 
nevertheless  be  a  Judgment  against  Kauf- 
man Bros. ;  and  this,  as  we  und»atand  it,  was 
the  course  taken  in  said  attachment  case.  In 
any  event,  this  was  not  a  choice  of  remedies 
against  the  plaintiffs  In  error.  Tlie  debt  due 
tlte  Bank  of  Commerce  was  one  which  the 
plaintiffs  in  error  absolutely  undertook  to 
pay.  With  reference  to  that  Indebtedness, 
the  beneficiaries  were  entitled  to  hold  the 
plaintiffs  in  error  to  the  same  liability  as 
they  could  have  held  the  original  makers  of 
such  notes.  As  was  said  in  Kaufman  v. 
Baul:,  supra,  this  was  not  a  case  of  trust, 
where  the  plaintiffs  in  error  agreed  to  sell 
the  property  and  pay  the  debts,  but  one  in 
which  they  agreed,  on  consideration  of  receiv- 
ing the  property,  that  they  would  pay  the 
debts  specified.  It  was  immaterial,  there- 
fore, what  course  was  taken  with  reference 
to  the  property  conveyed  to  the  plaintiffs  in 
error,  for  this  was  not  a  case  wherein  an  in- 
terest In  a  trust  fund  created  for  the  benefit 
of  the  defendant  was  repudiated.  The  plain- 
tlffa  in  error,  upon  a  sufilclent,  valuable  cou- 


sideiation,  absolutely  agreed  to  pay  this  d^t, 
and  nothing  short  of  a  satisfaction  of  it  in 
some  manner  will  meet  this  undertaking.  It 
is  deemed  sufficient,  so  far  aa  the  alleged  ee- 
t<9pel  is  concerned,  to  say  that  the  plaintiffs 
in  error  were  not  parties  to  the  suit  wherein 
the  conduct  of  the  defendant  in  error  is  claim- 
ed to  have  created  an  estoppel;  neither  had 
they  any  privity  with  the  parties,  with  re- 
spect to  the  subject-matter  thereof.  The 
Judgment  of  the  district  court  is  right  and  is 
aflSrmed. 

IRVINB,  C,  took  no  part  In  the  detmnina- 
tlon  of  this  case. 


WOOD  V.  ROBDBE. 
(Supreme  Court  of  Nebraska.    June  18.  1895.) 
BanvioB  ot  Writs— RniDBNcs—CBAireB  or  Doin- 

CII.E— EVIDEXOB. 

1.  Tiie  words  "residence"  and  "usual  place 
of  reeidence,"  aa  employed  in  statutes,  are  gen- 
erally synonymous  witli  the  term  "domicile," 
hence  the  residence  essential  to  confer  jnrisdic- 
Uon  is  a  legal  one  equivalent  to  the  domicile  of 
the  defendant. 

2.  The  domtdle  of  a  defendant  is  that  place 
where  he  has  his  fixed  and  permanent  home, 
and  to  which  when  absent  he  nas  the  Intention 
of  retnrning. 

3.  To  effect  a  change  of  domicile  there  must 
not  only  be  a  change  of  residence,  but  an  inten- 
tion to  permanently  abandon  the  former  home. 
The  mere  residing  at  a  different  place,  although 
evidence  of  the  required  intention,  does  not  per 
se  constitute  a  change  of  domicile. 

4.  On  the  10th  day  of  February,  1894,  R.,  a 
resident  of  O.,  in  this  state,  with  his  family  went 
to  New  York  City,  among  other  purposes,  to  es- 
tablish institutes  for  the  cure  of  the  morphine 
lukbit,  leaving  his  furnitnre  and  household  goods 
in  cliarge  or  a  servant,  in  a  rented  house,  for 
which  he  continued  to  pay  rent  monthly  until 
June  1,  following.  In  uie  spring  of  that  year 
he  sent  to  0.  some  of  his  own  and  his  wife's 
winter  clothing,  and  caused  their  summer  cloth- 
ing to  be  forwarded  to  them.  On  May  7  of  the 
same  year,  R.  wrote  his  landlord  requesting  a 
lease  of  the  house  occupied  by  him  for  the  en- 
suing year,  and  saying,  "I  am  closing  up  an 
important  deal  that  will  take  from  two  to  three 
weel^.  In  that  case  Mrs.  R.  will  spend  a  few 
weelcs  at  the  seashore  before  returning  home.!' 
The  servant  in  charge  of  the  house  understood 
their  absence  to  be  temporary  merely,  and  was 
not  advised  of  any  intention  on  the  part  of  R. 
to  reside  permanently  in  New  York,  until  the 
month  of  June,  and  was  on  the  17th  day  of 
April  engaged  in  putting  the  house  in  order,  pre- 
paratory to  the  return  of  the  family,  when  a 
copy  of  the  summons  herein  was  by  the  sheriff 
left  with  her  in  said  bouse  for  R.  JBiid  not  to 
establish  a  change  of  domicile  bv  R.,  and  that 
the  service  of  summons  was  at  nis  usual  place 
of  residence  within  the  meaning  of  the  Code  of 
Civil  Procedure. 

•5.  Haynes  v.  Aultman,  Miller  &  Co.,  64  N. 
W.  511.  36  Neb.  257,  distinguished. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Doxiglas  county; 
Keysor,  Judge. 

Action  by  Max  L.  Boeder  against  Ben  B. 
Wood.  There  was  a  Judgment  for  plaintiff, 
and  defendant  brought  error.  Objection  by 
defendant  in  error  to  Jurisdiction  of  supreme 
court    Overruled. 
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0«o.   B.  Prltdiett,  fbr  plaintiff  In   error. 
Win.  S.  Strawn,  for  defendant  in  error. 

POST,  J.  This  is  an  objection  by  the  de 
Pendant  in  error  Roeder  to  the  jurisdiction  of 
this  court,  on  the  ground  that  there  was  no 
legal  service  of  the  summons  in  error.  It  Is  con- 
ceded that  a  petition  in  error  was  filed  herein 
within  one  year  from  the  date  of  the  Judg- 
ment below,  and  that  a  summons  was  in  due 
time  Issued  for  the  defendant  In  error  direct- 
ed to  the  sheriff  of  Douglas  county,  which 
was  subsequent!/ returned  showing  service  in 
due  form  by  coi^  left  at  the  usual  place  of 
residence  of  the  defendant  In  error  In  said 
county.  It  is  claimed  in  support  of  the  ob- 
jection that  Roeder  was  not  at  the  date  of 
such  service  to  wit,  April  17,  1884,  a  resi- 
dent of  Douglas  county,  but  that  he  had  on 
the  10th  day  of  February  previous  thereto 
removed  with  bis  family  from  the  city  of 
Omaha  to  the  state  of  New  York,  where  he 
had  a  permanent  residence  at  the  date  first 
mentioued.  Numerous  aflSdavlts  have  been 
submitted  in  support  of  the  objection,  among 
others  one  by  Roeder  himself,  which,  so  far 
as  material  to  the  question  at  Issue,  Is  as 
follows:  "Max  L.  Roeder,  being  duly  sworn, 
deposes  and  says  ttiat  he  is  the  Identical 
person  above  named,  defendant  In  error  in 
the  above  entitled  cause;  that  on  Feb.  10, 
1804,  affiant  removed  with  his  family  from 
the  city  of  Omaha,  Nebraska,  to  the  city  of 
New  York,  in  the  state  of  New  York;  that 
since  said  date  affiant  has  been  continuously 
a  citizen  of  the  state  of  New  York;  that  since 
said  Feb.  10,  '94,  this  affiant  has  not  been  a 
resident  of  the  city  of  Omaha  or  state  of 
Nebraska,  nor  had  any  home  or  place  of 
residence  In  the  said  city  of  Omaha  or  In 
the  county  of  Douglas,  In  the  state  of  Ne- 
braska. Nor  has  affiant  or  his  family,  or 
any  of  them,  since  said  date  ever  been  in 
said  county  of  Douglas,  or  further  west  than 
the  state  of  New  York."  The  other  affidavits 
are  to  the  same  effect,  and  In  substantially 
the  same  language  as  the  above.  From  evi- 
dence submitted  by  the  plaintiff  In  error  It 
appears  that  immediately  prior  to  the  de- 
parture of  Roeder  and  wife  from  Omaha  they 
were  occupying  a  rented  bouse.  In  which  they 
had  resided  continuously  since  the  month  of 
December,  1803,  and  their  furniture  and 
household  goods,  except  a  portion  of  their 
clothing  and  some  silverware,  were  left  In 
said  bouse  In  charge  of  a  servant,  who  re- 
mained on  the  premises  most  of  the  time,  the 
balance  of  her  time  being  spent  with  Mrs. 
Roeder's  mothw,  Mrs.  Gtoldsmith,  under  the 
direction  of  the  Roeders.  In  the  spring  fol- 
lowing their  departure,  they  shipped  to  Oma- 
ha some  of  their  winter  clothing,  which  tbey 
caused  to  be  packed  in  said  house,  and  by 
their  order  some  summer  clothing  was  foi^ 
warded  to  them  at  New  York.  At  the  time 
of  the  alleged  service  of  the  ^mmons,  the 
servant  mentioned  was.  In  consequence  of 
Information  received  through  Mrs.  Goldsmith, 


engaged  In  cleaning  and  patting  the  house 
In  order,  preparatory  to  the  return  of  the 
Roeders.  On  the  7th  day  of  May  following 
the  date  of  the  s«-vice,  this  letter  was  writ- 
ten by  Mr.  Roeder  to  his  landlord  In  Omaha: 

"Plaza  Hotel,  New  York,  May  7,  '94.  Geo. 
N.  Hicks,  Esq.,  New  York  Life  Bolldlng, 
Omaha,  Neb.— Dear  Sir:  I  desire  to  be  In- 
formed without  delay  If  you  will  give  me  the 
lease  on  our  house  until  next  May.  It  is 
very  Important  that  I  know  this  Immediately, 
so  that  I  can  make  my  arrangements  and 
either  give  up  the  bouse  at  once,  or  know 
that  I  will  not  have  to  return  on  a  few  days' 
notice  and  store  my  things.  In  case  you  sen 
the  same.  I  am  closing  an  important  deal, 
which  may  take  from  two  to  three  weeks. 
In  that  case,  Mrs.  Roeder  would  undoubtedlv 
spend  a  few  weeks  at  the  seashore  before  re- 
turning home.  But  If  yon  will  give  ns  the 
lease,  or  assurance  that  in  case  the  bouse  is 
sold  we  will  not  be  disturbed  until  next  May, 
I  will  keep  the  same,  as  you  know  we  think 
a  great  deal  of  that  little  comer.  I  do  not 
know  whether  my  man  has  paid  the  rent  or 
not  If  not,  then  please  send  bill,  and  I  will 
see  that  the  same  Is  forwarded.  Please  an- 
swer by  return  mail.  Yours,  truly,  M.  L. 
Roeder." 

About  .Tune  1st  following,  Mrs.  Roeder  ad- 
dressed Mr.  Hicks  as  follows:  "Plaza  Hotel. 
New  York,  Monday.  Dear  Mr.  Hicks:  It 
will  be  a  great  disappointment  to  me  if  you 
refuse  to  give  ns  a  lease  on  our  house.  You 
know  I  have  always  taken  a  great  interest 
In  it,  and  now.  after  having  had  it  papered 
so  prettily.  It  would  be  really  too  bad  to  have 
some  one  else  move  in.  Some  of  my  friends 
have  Invited  me  to  spend  the  summer  with 
tbem  in  their  cottages  at  Buzzards  Bay  and 
other  resorts,  but  If  we  cannot  get  a  lease  on 
the  house,  Mr.  Roeder  says  I  will  have  to 
return  to  Omaha  at  once,  and  have  every- 
thing stored.  Please  let  us  hear  from  you 
saying  that  we  may  rest  easy  about  keeping 
the  house  for  another  year.  Yours,  sincerely, 
Mrs.  Roeder." 

To  Mr.  Hicks,  the  party  addressed  In  the 
foregoing  communication,  Roeder  stated  that 
he  was  going  to  New  York  for  the  purpose, 
among  other  things,  of  establishing  Institutes 
for  the  cure  of  the  morphine  habit,  or  to  sell 
an  interest  in  a  morphine  cure  owned  by  him. 
He  also 'paid  rent  monthly  for  the  house  oc- 
cupied by  him,  up  to  and  Including  Jane. 
1804,  and  the  servant  above  mentioned  nnder- 
Btood  the  absence  of  the  family  to  be  tempo- 
rary only,  and  was  not  aware  of  any  purpose 
on  their  part  to  remain  permanently  in  New 
York,  until  the  date  last  above  named.  The 
natural  and  necessary  Inference  is.  we  think, 
from  the  facts  stated,  that  It  was  Roeders 
purpose,  on  leaving,  to  return  to  his  home  io 
Omaha,  and  that  be  had  no  Intention  of  al«ii- 
donlug  bis  residence  there  prior  to  the  monti 
of  June,  1804,  or  more  than  six  weeks  subse- 
quent to  the  date  of  the  service  assailed,  la- 
deed,  a  critical  examination  of  the  proofs  snli 
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mltted  b7  him,  Incladlng  bli  own  afflcbiTlt, 
falls  to  disclose  any  of  the  nsnal  and  cogent 
evidences  of  a  change  of  domicile.  The 
terms  "residence"  and  "domicile,"  as  used  in 
statutes,  are  generally  convertible  terms; 
hence  the  residence  essential  to  confer  juris- 
diction is  a  legal  one  equivalent  to  the  domi- 
cile of  the  defendant  It  is  said  in  a  recent 
work  of  great  merit  that  the  fundamental 
Idea  of  domicile  is  the  home.  Jac.  Dom.  72. 
See,  also,  5  Am.  &  Bug.  Enc.  Law,  p.  857, 
and  authorities  cited.  To  effect  a  change  of 
domicile  there  must  not  only  be  a  change  of 
residence,  but  an  intention  to  permanently 
abandon  the  former  home.  The  mere  resid- 
ing at  a  different  place,  although  evidence  of 
a  change,  Is,  however  long  continued,  per  se 
InsafBdent.  See  Jac.  Dom.  125  et  seq.; 
Hodgson  V.  DeBeauchesne,  12  Moore,  P.  C. 
285;  Moorbouse  t.  Lord,  10  H.  L.  Cas.  285; 
Frost  T.  Brlsbin,  19  W^d.  11;  Dupuy  v. 
Wnrtz,  63  N.  Y.  556;  City  of  Hartford  v. 
Champion,  58  Conn.  268,  20  Atl.  471;  Ayer 
V.  Weeks,  65  N.  H.  248,  18  AU.  1108;  Cobb 
V.  Rice,  130  Mass.  231.  We  are  aware  that 
a  modification  of  that  rule  has  been  recog- 
nized in  its  application  to  questions  of  taxa- 
tion, the  right  to  vote,  pauper  settlement,  and 
tbe  like,  but  without  doubt  it  applies  In  all 
Its  force  to  questious  of  jurisdiction  as  the  ba- 
sis for  judicial  proceedings.  The  provisions 
of  our  Code,  so  far  as  they  relate  to  the  sub- 
ject in  hand,  are  sectl(m  684,  authorizing  the 
service  of  a  summons  In  error  in  the  same 
manner  "as  in  the  commencement  of  an  ac- 
tion," and  section  60,  providing  for  service  of 
summons  at  the  commencement  of  an  action 
by  delivering  a  copy  thereof  to  the  defendant 
personally,  "or  by  leaving  one  at  his  usual 
place  of  residence  at  any  time  before  the  re- 
turn day."  Reading  these  provisions  in  the 
light  of  common-law  principles,  we  can  per- 
ceive no  ground  upon  which  to  doubt  the  suf- 
ficiency of  the  service  on  the  defendant  in 
error.  This  conclusion  we  confess  may  seem 
to  conflict  with  some  of  the  earlier  decisions 
of  this  court,  but  a  careful  examination  of 
those  cases  proves  the  conflict  to  be  apparent 
rather  than  real  In  Blodgett  v.  Utley,  4 
Neb.  25,  It  IB  said  that  "the  words  'usual 
place  of  residence'  mean  the  place  of  abode 
at  the  time  of  service."  That  was  a  case  in- 
volving the  statute  of  limitations.  In  which 
the  operation  of  the  statute  was  held  not  to 
have  been  Interrupted,  the  defendant  having 
a  residence  in  this  state  where  service  could 
have  been  made.  In  Haynes  v.  Aultman, 
Miller  &  Co.,  36  Neb.  257,  54  N.  W.  611,  the 
question  involved  was  the  validity  of  a  judg- 
ment of  a  Justice  of  the  peace  based  upon 
service  by  copy  left  at  the  former  residence 
of  the  defendant,  after  be  had  removed  with 
his  family  from  the  county  and  abandoned 
bis  domicile  therein.  It  was  held,  on  the  au- 
thority of  Blodgett  V.  Utley,  that  the  service 
was  imauthorlzed  and  the  Justice  of  the  peace 
41d  not  thereby  acquire  jurisdiction  over  the 
lefendant.     Tbe  defendant  in  error,  it  seems. 


relies  with  confidence  upon  the  following  vxr 
preasion  of  the  opinion  in  that  case:  "If  th^ 
debtor  and  all  the  members  of  his  family 
are  absent  from  the  county,  and  the  time  of 
their  return  is  uncertain,  or  their  absence  is 
protracted  beyond  the  time  of  the  trial,  it  M 
evident  that  a  summons  left  at  the  former 
residence  would  not  be  sufficient  to  apprise 
the  debtor  of  the  action.  For  the  purpose  of 
that  trial  the  summons  would  not  be  served 
at  the  residence  of  the  debtor."  Tbe  lan- 
guage quoted  should,  however,  be  understood 
as  referring  to  the  facts  of  that  case,  as  oth- 
erwise it  must  be  regarded  as  obiter  merely. 
In  Forbes  v.  Thomas,  22  Neb.  541,  85  N.  W. 
411,  It  was  held  on  the  facts  that  the  plain- 
tiff, who  had  removed  to  tbe  territory  of  Da- 
kota, and  remained  there  engaged  in  business 
for  the  period  of  four  years,  had  abandoned 
bis  residence  In  this  state,  although  his  fam- 
ily resided  here  for  a  considerable  portion  of 
the  time,  there  being  evidence  tending  to 
prove  an  intention  to  acquire  a  domicile  in 
that  territory.  It  certainly  cannot  be  said 
that  this  court  is  committed  to  the  doctrine 
that  tbe  term  '"usual  place  of  residence,"  as 
employed  in  tbe  Civil  Code,  neces&arily  im- 
plies In  every  case  the  personal  presence  of 
the  defendant  ot  bis  family,  or  that  the  court 
will  fail  to  acquire  Jurisdiction  by  reason  <^ 
the  continuous  absence  from  their  home  of 
the  defendant  and  f&mlly  from  the  date  of 
service  until  after  the  time  of  the  trial.  The 
views  here  expressed  are  In  harmony  with 
the  rulings  of  the  New  York  courts,  from 
which  it  seems  the  defendant  would  in  that 
state  have  no  standing  in  any  matter  In  which 
residence  there  is  prescribed  as  a  condition 
to  the  relief  sought  or  essential  to  the  juris- 
diction of  the  court.  Vide  In  re  DImock  (Ca 
Ct.)  32  N.  Y.  Supp.  927.  and  cases  dted.  It 
follows  that  tbe  objection  should  be  over- 
ruled. 


SELBY  et  al.  v.  McQTJILLAN  et  al. 
(Supreme  Court  of  Nebraska.    June  19,  1805.) 

DlBTBIOT    COUKT— JuaiSDICTION    ON    APPEAI, — 

SuRETT  ON  Appeal  Bond. 

Upon  the  rendition  of  a  judgment  against 
an  appellant  In  the  district  court  that  court  has 
no  such  jurisdiction  of  the  person  of  the  surety 
in  the  appeal  undertaking,  that  it  may  render 
the  same  jndginent  against  him  that  it  may 
against  the  appellant  Moore  v.  Kepner,  7  Neb. 
291,  and  Lininger  v.  Raymond,  2  N.  W.  350, 
0  Neb.  47,  distinguished,  and  Banghart  v.  Lamb, 
.52  N.  W.  399,  34  Neb.  535,  overruled. 

(Syllabus  by  tbe  Court) 

Error  to  district  court,  Douglas  county; 
Keysor,  Judge. 

Replevin  by  John  J.  Wilkinson  against  P. 
J.  McQuillan  and  another.  There  was  a  Judg- 
ment rendered  on  appeal  to  the  district  court 
for  defendants,  and  against  plaintiff  and  Wal- 
ter Lk  Selby,  surety  on  the  appeal  bond,  and 
tbe  latter  brings  error.     Reversed. 
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Brown  &  Talbott  and  HaU  &  McCuUocb, 
for  plaintiff  in  error.  John  P.  Breen,  for  de^ 
fendants  In  error. 

RYAN,  0.  Plaintiff  in  error,  Walter  I* 
Selby,  was  surety  on  an  appeal  bond  by  rirtue 
of  wliicb  this  cause  was  brought  to  the  dis- 
trict court  of  Douglas  county.  The  action 
was  replevin,  In  which  John  J.  Wilkinson  was 
plaintiff,  and  P.  J.  and  Bridget  McQuillan 
were  defendants.  Upon  a  verdict  in  the  dis- 
trict court  aforesaid  there  was  a  Judgment  in 
favor  of  the  McQulUans  for  $620.82,  the  value 
of  the  property  replevied.  Immediately  fol- 
lowing the  recitation  of  these  facts  in  the  rec- 
ord there  was  this  language:  "Xhe  court  finds 
that  Walter  1..  Selby  is  surety  upon  the  ap- 
peal bond  herein,  and  that  he  U  liable  as  such 
surety  on  said  appeal  bond  In  the  sum  of 
$520.82  and  the  costs."  For  the  sum  last 
named  there  was  thereupon  rendered  a  per- 
sonal Judgment  against  both  Wilkinson  and 
8elb7- 

Under  the  petition  in  error  the  sole  quesUon 
to  be  determined  is  whether  or  not  the  district 
court  had  Jurisdiction  of  the  person  of  the  de- 
fendant, toy  virtue  of  the  mere  fact  that  he 
had  executed  an  appeal  undertaking  with  Wil- 
kinson the  appellant.  In  Moore  v.  Kepner,  7 
Neb.  29i,  Maxwell,  J.,  deUv«:ing  the  opinion 
of  this  court,  said:  "Objection  Is  made  that 
Judgment  was  rendered  against  Eatherly  as 
surety,  without  notice.  As  a  rule,  sureties 
upon  bonds  and  contracts  are  entitled  to  no- 
tice of  the  pendency  of  an  action  upon  such 
obligations,  and  they  will  not  be  concluded 
by  the  judgment  unless  they  have  had  an  op- 
portunity to  defend.  But  this  rule  has  no  ap- 
plication where  the  surety  has  contracted  with 
reference  to  one  of  the  parties  to  an  action 
in  court  in  the  nature  of  the  one  at  bar.  In 
such  case,  by  becoming  surety,  he  submits  to 
the  Jurisdiction  of  the  court  and  is  concluded 
by  the  Judgment"  It  is  not  at  all  clear  from 
this  language  why  the  surety  was  held  liable. 
Shortly  afterwards,  the  writer  of  the  above- 
quoted  language,  in  Lininger  v.  Raymond,  0 
Neb.  40,  2  N.  W.  359,  more  clearly  expressed 
his  meaning,  for  be  said:  "In  Moore  v.  Kep- 
ner, 7  Neb.  291,  it  was  held  that  Judgment 
might  be  rendered  against  a  surety  on  an  ap- 
peal bond  In  replevin,  the  case  having  been 
appealed  from  the  county  court  of  lork  county 
to  the  district  court,  where  Judgment  was  ren- 
dered against  the  appellant  and  his  surety. 
This  was  proper  (Qea  St  p.  257);  but  it  does 
not  apply  to  an  ordinary  replevin  bond." 

The  principle  upon  which  this  proposition  in 
the  case  of  Moore  v.  Kepner,  supra,  was  de- 
cided was,  that  a  party,  by  slgnhig  an  appeal 
bond,  submitted  himself  to  the  Jurisdiction  of 
the  district  court  for  such  effect  resulted  from 
the  statute.  Turning  to  page  257,  Oen.  St, 
above  referred  to,  we  find  the  section  con- 
cerning appeals,  which  Is  tn  this  language: 
"Sec.  87.  When  Judgment  is  affirmed,  the  dis- 
trict court  shall,  on  motion,  rend»  Judgment 
against  the  appellant  and  his  stttetieB,  for  the 


amount  of  the  Judgment  below,  damages  aad 
costs,  in  case  such  damages  can  be  ascertained 
by  the  court  without  a  trial."  The  above 
section  had  been  repealed  long  btfore  Uw  fil- 
ing ot  the  opinion  or  the  taking  of  the  appeal 
In  Banghart  v.  Lamb,  34  Neb.  535,  52  N.  W. 
399,  but,  without  this  fact  being  noted,  tbls 
court  declared  the  law  in  relation  to  the  ren- 
dition of  Judgment  against  an  appeal  surety 
to  be  the  same  as  bad  been  recognised  in 
Moore  v.  Kepner,  supra,  and  Lininger  r.  Ray- 
mond, supra.  What  the  oversight  abOTe 
noted  was  discovered,  this  court,  upon  tta  own 
motion,  ordered  a  rehearing.  The  cause  was 
settled  and  dismissed  so  that  no  (^portunlty 
earlier  than  the  present  has  ever  been  present- 
ed to  correct  this  mistake.  The  statute  which 
should  have  been  applied  in  Bangbart  t. 
Lamb,  supr^  was  the  same  as  must  be  applied 
in  the  case  at  bar,  and  this  is  its  language: 
"When  an  appeal  shall  be  dismissed,  or  when 
Judgment  shall  be  entered.  In  the  district  court 
against  the  appellant,  the  surety  in  the  under- 
taking shall  be  liable  to  the  appellee  for  the 
whole  amount  of  the  debt,  costs  and  damages 
recovered  against  the  appellant."  Code  Civ. 
Froc.  f  1014.  This  section  makes  no  refer- 
ence to  the  rendition  of  Judgment  against  an 
appeal  surety,  neither  does  it  purport  to  make 
him  a  party  to  the  appeal  which,  by  the  un- 
dertaking which  he  has  signed,  he  has  caused 
to  be  accomplished.  Tbe  statute,  as  it  now 
stands,  simply  declares  that  the  Judgment  and 
costs  shall  be  the  amount  for  which  tbe  appeal 
surety  is  liable;  It  provides  no  special  remedy 
for  the  enforcement  of  that  liability.  Be- 
cause of  the  repeal  of  the  section  of  the  statute 
ui)on  which  was  based  the  conclusion  an- 
nounced in  Moore  v.  Kepner  and  in  Linlngo- 
V.  Raymond,  those  cases  are  no  longer  an 
authority  for  the  rendition  of  a  Judgment 
against  an  appeal  surety  in  an  action  wherein 
the  appeal  undertaking  is  filed.  Tbe  case  of 
Bangbart  v.  Lamb,  supra,  having  been  de- 
cided under  the  mistaken  belief  that  the  stat- 
ute was  as  it  stood  when  the  above  two  cases 
were  decided,  must  be  and  Is  overruled. 

The  Judgment  of  the  district  conrt  against 
Walter  L.  Selby  was  without  warrant  of  law, 
and  is  therefore  reversed.    Reversed. 


BARB  V.  STATE. 

(Supreme  Court  of  Nebraska.     June  18,  1885.) 

CananAi.  Law— Cbahoe  or  Vbmcb— TiiAiisitnuax 

or  Tbakscrift— Rbtiew— AsaioHKEXTs  or 

Brbor— Assault— Right  op  Sei.f-Dkpbs8e. 

1.  Upon  a  change  of  venae  in  a  criminal 
cause  to  an  adjoinine  county,  the  clerk  of  the 
court  in  which  the  Indictment  or  information 
was  filed  must  transmit  to  the  clerk  of  the  court 
to  which  the  venue  is  changed  a  certified  tram- 
script  of  the  proceedings  In  the  case,  together 
with  the  original  indictment  or  Information. 

2.  An  assignment  in  a  petition  in  error  that 
the  trial  court  erred  in  overraling  a  motion  to 
strike  from  tbe  files  a  certain  paper  cannot  be 
considered,  where  neither  such  motion  nor  the 
grounds  thereof  appear  in  the  record. 
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3.  In  a  jproaecntion  for  a  fekmy,  error  can- 
not be  predicated  upon  the  failure  of  the  trial 
court  to  define  a  lesser  offense  included  in  the 
crime  charged,  nnless  reqnested  so  to  do. 

4.  A  person  who  ia  unlawfully  attacked  by 
another  in  such  a  mannor  as  to  excite  in  him  a 
reasonable  belief  that  he  is  in  danger  of  losing 
his  life  or  receiving  some  great  bodily  injury  may 
use  such  force  to  repel  the  attacli  as  at  the  time 
appears  to  him  to  be  reasonably  necessary,  al- 
though he  may  be  mistnlcen  as  to  the  extent  of 
the  actual  danger,  when  other  reasonable  and 
judinous  men  would  have  been  alike  mistaken. 
He  is  jostified  in  acting,  in  such  case,  upon  the 
facts  as  they  api>ear  to  him,  and  is  not  to  be 
judged  by  the  facta  as  Ihey  actually  are. 

5.  Where  the  law  is  incorrectly  stated  In  one 
itistniction,  the  error  is  not  cured  by  another  in- 
Htrnction  which  correctly  propounds  the  law  up- 
on the  same  subject. 

(.Syllabus  by  the  CJourt.) 

Error  to  district  court,  Cuming  county;  Nor- 
rls.  Judge. 

Robert  Barr  wae  convicted  of  assault  and 
battery,  and  brings  error.     Reversed. 

C.  C.  McNIsb  and  Brome,  Burnett  &  Jones, 
for  plaintiff  In  error.  A.  S.°  Churchill,  Atty. 
Gen.,  for  the  State. 

NORVAL,  C.  J.  An  Information  was  filed 
by  the  county  attorney  In  the  district  court 
of  Stanton  county,  charging  the  plaintiff  in 
error  with  the  crime  of  mayhem.  On  appli- 
cation of  the  accused,  the  venue  was  changed 
to  the  district  court  of  the  adjoining  county 
of  Cuming,  where  he  was  convicted  of  an  as- 
sault and  baUery  on  December  12,  1S9S.  A 
motion  for  a  new  trial  was  duly  presented, 
which  was  heard  and  overruled  on  January 
2o,  1891,  as  were  also  a  motion  in  arrest  of 
Judgment  and  a  motion  to  strike  the  substitut- 
ed transcript  from  the  files.  An  exception 
was  taken  to  the  rulings  on  each  of  these  mo- 
tions, and  the  plaintiff  in  error  was  sentenced 
to  ijay  a  fine  of  |25  and  the  costs  of  prosecution. 

Error  Is  alleged  In  that  the  court  overruled 
the  motion  in  arrest  of  judgment.  The 
grotmd  of  this  motion  la  that  the  court  be- 
low bad  no  jurisdiction  of  the  subject-matter, 
for  the  reason  that  no  transcript  of  the  rec- 
ord or  proceedings  had  In  the  cause  in  the 
district  court  from  which  the  venue  was 
changed  bad  been  filed  In  the  district  court  of 
Ouming  county.  Section  456,  Orlm.  Code,  de- 
clares that:  "When  the  venue  Is  changed  to 
an  adjoining  county,  the  clerk  of  the  court  In 
which  the  Indictment  was  foimd  shall  make 
a  certified  transcript  of  all  the  proceedings  in 
the  case,  wbich  together  with  the  original  In- 
dictment, be  sbail  transmit  to  the  clerk  of  tbe 
court  to  whldi  the  venue  is  changed,  and  the 
trial  shall  be  conducted  in  all  respects  as  if 
tbe  offender  had  been  indicted  In  the  county 
to  wblcb  the  venue  has  been  changed."  If 
it  were  true,  as  contended  by  counsel  for  the 
accused,  tliat  no  transcript  of  tbe  proceedings 
In  tbe  district  court  of  Stanton  county  was 
filed  in  the  district  court  of  Cuming  county 
until  after  the  verdict  had  been  returned, 
tbere  could  be  no  room  for  doubt  that  the 
judgment  of  ccmvlction  would  l>e  a  nullity  for 
want  of  jurisdiction  or  power  of  the  court  to 


try  and  determine  the  cause,  for  it  Is  plain 
that  the  district  court  to  wbich  tbe  venue  in 
a.  criminal  prosecution  lias  been  changed  can 
acquire  jurisdiction  of  the  cause  only  by  tbe 
filing  in  the  ofilce  of  tbe  derk  of  said  court 
a  certified  transcript  of  tbe  proceedings  had 
in  the  case  in  tbe  court  ordering  a  change  of 
the  place  of  trial,  together  with  tbe  original 
indictment  or  information.  It  is  obvious  that 
jurisdiction  of  the  offense  charged  in  tbe  in- 
formation could  not  be  conferred  upon  tbe 
district  couit  of  Cuming  county  in  any  other 
mode  than  that  pointed  out  by  statute.  An 
examination  of  tbe  record  before  us  discloses 
that  a  true  and  correct  copy  of  the  journal 
entries  In  tbe  cause  made  out  by  the  d^rk  of 
tbe  district  court  of  Stanton  county,  and  cer- 
tified under  bis  official  seal,  was  with  the 
original  information  and  all  the  files  and  pa- 
pers in  the  case  transmitted  to,  and  filed  In, 
the  office  of  tbe  clerk  of  the  district  court  of 
Cuming  county  on  tbe  21st  day  of  November, 
1893,  which  was  nearly  three  weeks  before 
tbe  plaintiff  In  error  was  placed  ujwn  trial. 
Tbe  objection  that  the  court  below  was  with- 
out jurisdl<!tion  Is  not  sustained  by  tbe  record, 
and  tbe  motion  In  arrest  of  judgment  was 
properly  denied. 

It  is  argued  that  there  was  error  in  the 
refusal  of  tbe  court  below  to  sustain  tbe  mo- 
tion to  strike  from  tbe  files  tbe  substituted 
transcript  which  was  filed  after  verdict  The 
ruling  of  wblcb  complaint  is  made  ca4not 
be  considered  by  us,  for  the  reason  that  nei- 
ther the  motion  nor  tbe  groimds  thereof  ap- 
pear in  the  record. 

As  stated  above,  the  plaintiff  in  error  was 
charged  with  the  crime  at  mayhem,  but  was 
convicted  of  an  assault  and  battery.  The 
trial  court  in  Its  Instructions  defined  the  crime 
of  mayhem,  and  charged  the  jury  that  if  they 
were  not  convinced  of  the  defendant's  guilt 
of  this  offense,  but  were  satisfied  beyond  a 
reasonable  doubt  that  he  was  guilty  of  an 
assault  and  battery,  they  should  so  find  by 
their  verdict  In  none  of  the  instructions  to 
the  jury  was  tbe  crime  of  which  the  prisoner 
was  convicted  defined.  It  is  Insisted  that  this 
omission  is  reversible  error.  A  sufficient  an- 
swer to  this  contention  is  that  tbe  trial  court 
was  not  requested  to  instruct  tbe  Jury  ui>on 
that  point  Tbe  plaintiff  in  error  should  bave 
prepared  and  submitted  to  the  court  a  re- 
quest defining  the  crime  of  assault  and  bat- 
tery, and,  not  havin„  done  so,  error  cannot  be 
predicated  upon  tbe  failure  to  so  charge  the 
jury.  Gettlnger  v.  State,  13  Neb.  308.  14  N. 
W.  403;  Housb  v.  State  (Neb.)  61  N.  W.  671. 

Exceptions  were  taken  by  the  plaintiff  In 
error  to  the  giving  of  tbe  following  instruc- 
tions requested  by  tbe  state: 

"4.  The  court  Instructs  tbe  Jtiry  that  if  you 
find  from  the  evidence  that  the  act  of  maim- 
ing was  committed  by  tbe  defendant  while 
be  was  fighting  with  the  said  Perry  Kenney, 
and  if  you  should  further  find  that  tbe  said 
Perry  Kenney  was  the  aggressor  in  said 
fight,  and  struck  tbe  first  blow,  that  even 


Digitized  by 


Uoogle 


NOHTHWBSTBRN  RBFORTBB.  Vol.  6*. 


(Nek. 


thla  wonld  &ot  Jnstify  tlie  defendant  In  maim- 
ing the  Bald  Perry  Kenney,  as  charged  In  the 
.  information;  nnless  yon  should  further  find 
■that  the  Bald  Perry  Kenney  was  attempting 
great  bodily  Injury  to  the  defendant,  and 
that  the  defendant  had  no  other  means  of 
preventing  it  except  by  maiming  the  assail- 
ant, and,  nnless  yon  can  so  find,  then  It  U 
-your  solemn  duty  to  convict  the  defendant 
of  the  crime  charged  In  the  InformatlMi,  and 
-yow  should  return  a  verdict  of  guilty. 

"5.  The  court  further  instructs  you  that  if 
you  find  from  the  evidence  that  the  act  of 
maiming,  complained  of  In  the  Information 
in  this  case,  was  committed  by  the  said  Rol>- 
«rt  Barr  in  and  upon  said  Perry  Kenney  in 
-«  sudden  rencontre  l>etween  said  parties,  still 

-  tilts  wotild  not  Justify  you  in  finding  said  de- 
fendant not  guilty,  nnless  you  should  further 

■^nd  from  the  evidence  that  the  said  Perry 
Kenney  was  attempting  to  inflict  some  great 
bodily  harm  upon  the  said  defendant,  and 
that  there  were  no  other  means  of  prevent- 
-ing  it  other  than  maiming  said  Perry  Kenney, 
-and  nnless  you  so  find  from  the  evidence  it  is 
your  duty  to  find  the  defendant  guilty  in 
'manner  and  form  as  charged  In  the  Informa- 
>tion. 

"6.  The  court  further  Instmcts  yon  that  It 
'is  a  rule  of  law  that  when  a  person  Is  assailed 
:by  an  antagonist  the  person  assailed  has  a 
lawful  right  to  repel  force  with  force,  but 
'  when  the  person  assailed  uses  more  force  to 
'  defend  himself  than  is  necessary,  or,  in  other 
words,  uses  excessive  force,  or  resorts   to 
.  acts  of  violence  upon  his  antagonist  not  call- 
-ed  for  In  necessary  self-defense,  he  then  In 
~Iflw  becomes  the  assailant,  and  when  such 
unnecessary  force  Is  used  the  party  nBlng 
r-such  force  becomes  criminally  responsible,  re- 
gardless of  the  fact  as  to  who  was  the  ag- 
gressor in  the  fight,  or  who  may  have  strick- 
•  en  the  first  blow." 

It  is  argued  that  these  Instructions  do  not 

-  correctly  embody  the  law  of  self-defense.  In 
Davis  T.  State,  31  Neb.  240,  47  N.  W.  851, 
it  was  held,  substantially,  that,  when  a  per- 
son is  assaulted  by  another  in  such  a  manner 
as  to  excite  In  him  a  reasonable  belief  that  be 
Is  in  danger  of  losing  his  life  or  receiving 
great  bodily  injury,  he  may  lawfully  resist 
the  attack  by  employing  such  reasonable 
means  within  his  power  as  are  apparently 

'  necessary   to   defend   himself.     In   order  to 

.  Justify  self-defense  it  is  not  Indispensable 
that  there  should  exist  actual  ana  positive 
danger.  A  party  who  is  assaulted  In  such  a 
way  as  to  Induce  In  him  a  well-grounded  and 
reasonable  belief  that  he  Is  in  danger  of  suf- 
fering great  bodily  harm  will  be  Justified  In 
defending  himself,  although  the  danger  be 
not  real,  but  only  apparent.  In  other  words, 
he  is  Justified  in  acting  upon  the  facts  as 

-they  appear  to  him  at  the  time,  and  Is  not 
to  be  Judged  by  the  facts  as  tUey  actually 
are.     In  Campbell  v.  People,  16  lU.  17,  Caton, 

.  J.,  In  delivering  the  opinion  of  the  court  says: 
'"Men,   when  threatened   with   danger,   are 


obliged  to  Judge  from  appearancea,  an4  de- 
termine by  the  actual  state  of  things,  fran 
the  circumstances  surrounding  tbem.  at  less 
as  much  as  if  placed  in  other  and  leas  ex- 
citing positions;  and  It  would  be  monstnim 
to  say  that  If  they  act  from  real  and  boner 
convictions,  Induced  by  reasonable  eriaeoee. 
that  they  should  be  held  responsible,  eriic- 
Inally,  for  a  mistake  In  the  extent  of  the  s^ 
tual  danger,  where  other  reasonable  and  ju- 
dicious men  would  have  been  alike  mlstakoi 
A  contrary  rule  would  make  the  law  of  self- 
defense  a  snare  and  a  delusion.  It  wocld 
become  but  a  mockery  of  the  sacred  right  of 
self-presei-vatlon."  This  certainly  accordf 
with  the  doctrine  upon  the  subject  as  de- 
clared by  the  courts  of  this  country.  Vide 
State  y.  Howard,  14  Kan.  175;  State  t. 
Bohan,  19  Kan.  28;  Schuler  v.  People,  23  IE. 
17;  Maher  v.  People,  24  III.  241;  Steinmeyer 
V.  People,  85  111.  383;  State  v.  Brooks,  99  Vo. 
137,  12  S.  W.  633;  People  v.  Pearl,  76  Mkh 
207,  42  N.  W.  1169;  Smith  v.  State  (Ark.) » 
S.  W.  712;  State  v.  Cain,  20  W.  Va.  678: 
Housh  V.  State,  supra. 

The  Instructions  copied  above  are  all  faoltr 
and  erroneous,  in  that  the  Jury  were  told  that 
the  defendant  could  not  lawfully  nse  force 
in  self-defense  nnless  the  complaining  wit- 
ness was  attempting  to  inflict  upon  him 
great  bodily  injury,  and  that  the  defendant 
had  no  other  means  of  preventing  it,  and, 
further.  If  more  force  than  necessary  wu 
used,  the  defendant  was  criminally  respon- 
sible. This,  as  we  have  seen.  Is  not  the  law. 
It  was  not  necessary  that  it  l>e  shown  that 
great  bodily  injury  was  In  fact  about  to  be 
Inflicted  upon  the  defendant  In  order  to  Jus- 
tify him  to  repel  force  by  force,  but  all  the 
law  required  of  him  was  that  he  honestly  and 
in  good  faith  believed  he  was  almnt  to  re- 
ceive great  bodily  ha-rm,  and  that  he  used  ii<' 
more  force  to  repel  the  attack  than  to  bim 
appeared  to  be  reasonably  necessary.  Bt 
these  Instructions,  If  the  Jury  found  that  the 
plaintiff  In  error  used  more  force  than  was 
actually  necessary  to  defend  himself,  it  was 
their  "solemn  duty  to  convict,"  althongb 
they  were  satisfied  from  the  facts  and  cir- 
cumstances detailed  by  the  witnesses  that  o<i 
more  force  was  employed  than  a  reasonably 
prudent  person  In  that  situation  would  hare 
deemed  necessary  for  his  own  safety. 

It  is  true  that  some  of  the  other  lnst^l^ 
tions  given  by  the  court  correctly  stated  the 
law  of  self-defense.  It  was  not  enough  that 
some  of  the  instructions  were  correct.  Thej 
did  not  cure  the  errors  In  the  other  pan- 
graphs  of  the  charge.  Neither  this  nor  the 
lower  court  can  know  but  what  the  Jury  were 
guided  by  the  erroneous  Instructions  In  find- 
ing a  verdict  of  guilty.  It  la  reversible  error 
to  give  conflicting  Instructions.  Wasson  r. 
Palmer,  13  Neb.  376,  14  N.  W.  171;  Ballard 
V.  State.  19  Neb.  609,  28  N.  W.  271. 

For  the  errors  Indicated,  the  Judgmeet 
must  be  reversed  and  the  causa  remanded. 
Reversed  and  remanded. 
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SHELLENBEUQ  t.  FREMONT.  E.  &  M.  V. 
R.  CO. 

(Supreme  Court  of  Nebraska.     June  10.  1803.) 

Carbiiiu  of  Gk>OD*  — Bailmbnt— Bbiphent  bt 

Third   Pbrson— Rbfcsal  to  Burbbndbr 

gk>od8  to  owneb— istbrpleidbr. 

1.  The  rightful  owner  of  personal  property 
in  che  possession  of  a  common  carrier,  or  other 
bailee,  may  enforce  his  right  thereto,  although 
a  stranger  to  the  contract  of  bailment. 

2.  The  refusal  of  a  common  carrier  to  sur- 
render goods  in  its  possession  to  the  rightful 
owner  amounts  to  a  conversion,  for  which  the 
latter  may  recovei,  if  eutiJed  to  possession  at 
the  time  of  his  demand  therefor. 

8.  Whatever  may  have  been  the  Imperfec- 
tions of  the  formei  practice,  the  remedy  of  the 
liailoe  under  our  system,  by  proceeding  in  the 
nature  of  a  bill  of  interpleader,  thus  requiring 
the  several  claimants  of  proper^  to  litigate  the 
question  of  title  between  themselves,  is  ample 
and  complete. 

(Sylkbus  by  the  Court) 

Error  to  district  coort,  Madison  county;  Al- 
len, Judge. 

Action  by  Fred  Shellenberg  against  the  Fre- 
mont, Elkhom  &  Missouri  Valley  Railroad 
Company  for  conversion  of  potatoes.  Defend- 
ant bad  judgment  and  plaintlft  brings  error. 
Reversed. 

Wlgton  &  Whitham,  for  plaintiff  In  error. 
John  B.  Hawley,  B.  T.  White,  and  J.  B. 
Barnes,  for  defendant  In  error. 

POST,  J.  This  was  an  action  In  the  district 
court  for  Madison  county  by  the  plalntlfT  In 
error  to  recover  from  the  defendant  in  error 
for  the  conversion  of  a  car  load  of  potatoes. 
On  the  conclusion  of  the  plaintiff's  case,  tlie 
district  court  directed  a  verdict  for  the  de- 
fendant, to  which  exception  was  taken,  and 
Judgment  having  been  entered  thereon,  the 
cause  has  been  removed  into  this  court  for  re- 
view by  means  of  a  petition  In  error.  It  is 
shown  by  the  evidence  in  the  bill  of  excep- 
tions that  about  October  0,  1800,  the  plainUff 
agreed  to  sell  to  one  Day  a  car  load  of  pota- 
toes, to  be  delivered  at  Hoskins,  a  station  on 
the  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway,  in  Wayne  county.  At  the  time  men- 
tioned, the  plaintiff  requested  Day  to  pay 
some  money  on  the  potatoes,  to  insure  his  tak- 
ing them,  to  which  the  latter  replied  he  had 
already  sold  them  and  would  have  to  take 
them.  October  13th,  said  Day  drew  a  check  in 
favor  of  the  plaintiff  or  order,  bearing  date  of 
October  17tb,  on  the  First  National  Bank  of 
Dondwood,  S.  D.,  for  $375,  the  contract  price 
of  the  potatoes,  and  Informed  the  latter  that  It 
would  be  cashed  by  the  Norfolk  National 
Bank,  In  the  city  of  Norfolk.  The  car  con- 
taining the  potatoes,  which  was  then  on  the 
side  track,  ready  for  shipment,  was  by  Day 
immediately  consigned  to  the  First  National 
Bank  of  Deadwood  at  Whltewood,  S.  D.,  the 
Western  terminus  of  the  defendant's  line  of 
road.  A  bill  of  lading  for  the  potatoes  was 
delivered  by  the  railroad  company  to  Day,  to 
which  the  latter  attached  a  sight  draft  drawn 
In  his  own  favor,  and  forwarded  It  to  the  con- 


signee bank  for  collection,  but  the  drawee 
therein  named  Laving  refused  to  pay  the  draft 
upon  presentation,  the  bank.  In  the  language 
of  the  cashier,  "refused  to  have  anything  to 
do  with  the  potatoes."  October  15th,  the  Nor- 
folk bank  having  refused,  on  presentation 
thereof,  to  cash  tbe  check  drawn  by  Day  to 
the  plaintiff's  order,  the  latter  served  the  de- 
fendant, to  whom  the  said  car  bad  in  tne 
meantime  l>een  delivered  as  a  connectmg  car- 
rier, with  written  notice,  to  the  effect  that  the 
potatoes  mentioned  had  been  procured  by  said 
Day  through  fraud  and  false  representations, 
and  demanded  that  they  be  held  by  tbe  de- 
fendant subject  to  his  (plaintiff's)  order.  Pre- 
vious to  the  receiving  of  said  notice,  the  pota- 
toes In  controversy  had  been  forwarded  from 
Norfolk  by  the  defendant  company,  and  were 
then  at  some  place  l)etween  said  city  and  the 
point  of  their  destination.  October  ISth,  the 
check  above  mentioned,  which  had  at  plain- 
tiff's request  been  forwarded  to  the  Deadwood 
bank  for  collection  and  return,  was  protested 
for  nonpayment.  October  23d,  plaintiff  by 
his  attorney  tendered  to  the  defendant's  agent 
at  Whltewood  the  amount  of  its  charges,  in- 
cluding cliarges  for  unloading  and  storing, 
and  demanded  the  potatoes,  which  demand 
was  refused,  unless  tbe  plaintiff  would  surren- 
der the  bill  of  lading  therefor. 

The  single  question  presented  Is  whether  the 
defendant,  as  a  common  carrier  of  property, 
was  bound  at  Its  peril  to  determine  which  of 
the  rival  claimants  of  the  property  was  the 
rightful  owner.  It  was  formerly  held  that, 
where  a  bailee  of  goods  delivered  them  to  the 
rightful  owner,  he  would,  notwithstanding  that 
fact,  be  answerable  to  the  bailor  without  title 
thereto.  The  reason  for  the  rule  was  that  a 
bailee,  having  recognized  the  bailor  as  the  own- 
er, should  not  be  permitted  to  dispute  the  lat- 
ter's  title.  But  according  to  the  modern  rule,  as 
recognized  In  this  country  and  In  England,  It 
Is  a  sufficient  excuse  for  the  nondelivery  of 
personal  property  for  tbe  bailee  to  show  that 
he  has  surrendered  It  to  the  rightful  owner. 
Hutch.  Carr.  401;  Transportation  Co.  v.  Bar- 
ber, 56  N.  Y.  544;  Harker  v.  Dement,  9  Gill,  7; 
Hardman  v.  Wlllcock,  9  Bing.  SS2;  Cheesman 
V.  Exall,  6  Exch.  311;  Wells  v.  Express  Co.. 
55  Wis.  23,  11  N.  W.  537,  and  12  N.  W.  441; 
Express  Co.  V.  Oreenhaigh,  80  III.  68;  Wolfe  v. 
Rnliway  Co.,  97  Mo.  473,  11  S.  W.  49;  The 
Idaho,  93  U.  S.  575.  The  reasoning  upon 
which  the  modem  doctrine  rests  Is  that  the 
obligation  of  the  bailee  Is  to  restore  the  prop- 
erty or  to  account  for  it,  and  that  he  has  in 
legal  contemplation  accounted  for  It  when  he 
has  delivered  it  to  one  whose  title  and  right 
of  possession  is  paramount  to  that  of  his 
bailor.  He  may,  in  brief.  If  he  choose,  yield 
possession  to  a  stranger  claiming  the  prop- 
erty, by  taking  the  risk  of  establishing  the 
title  thus  recognized.  It  is  well  established 
that  a  delivery  of  goods  to  the  consignee  be- 
fore the  can-ier  Is  made  aware  of  the  rights 
of  a  rival  claimant  thereto  is  a  complete  ex- 
tinguishment of  Its  liability,  although  such 
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claimant  may  be  In  fact  the  rightful  owner 
(Sheridan  v.  New  Quay  Co.,  4  C.  B.  [N.  S.1 
618;  Hutch.  Carr.  408),  since,  as  remarked  by 
the  author  last  cited,  any  other  rule  would 
be  an  "Intolerable  hardship  upon  the  car^ 
rier." 

On  the  question  of  the  duty  of  a  common 
carrier  or  other  bailee  at  Its  peril  to  deter- 
mine between  the  bailor  and  a  third  party 
claiming  title,  the  authorities  are  less  numer- 
ous than  the  Importance  of  the  subject  would 
seem  to  suggest,  although  the  pronounced 
weight  thereof  sustains  the  proposition  that 
a  refusal  to  surrender  to  the  rightful  owner 
amounts  to  a  couTerslon,  for  which  the  lat- 
ter may  recover,  If  entitled  to  possession  at 
the  time  of  his  demand.  In  Wells  r.  Express 
Co.,  55  Wis.  23,  11  N.  W.  637,  and  12  N.  W. 
441,  a  well-considered  case,  Judge  Orton,  aft- 
er asserting  the  liability  of  the  carrier,  says: 
"This  principle  obtains  in  all  cases  of  ball- 
neut,  and  the  Jus  tertil  may  be  enforced, 
even  as  against  the  contract  of  bailment,  and 
when  enforced  will  be  made  available  to  ex- 
cuse and  protect  the  bailee  from  the  per- 
formance of  delivery  according  to  its  termsi, 
and  it  is  founded  on  reason,  as  well  as  sus- 
tained by  a  great  preponderance  of  authority. 
There  can  be  no  distinction  between  its  ap- 
plication in  case  the  bailor  or  consignor  seelcs 
to  reclaim  the  property  from  the  bailee  or 
carrier,  and  in  case  the  consignee  seeks  Its 
delivery,  for  the  rights  of  all  the  parties  to 
the  contract  must  yield  to  the  paramount 
right  of  the  real  owner  of  the  property."  It 
Lb  also  said,  bi  the  same  opinion:  "When  the 
liability  of  the  express  company  to  respond 
to  the  claim  of  a  third  person  as  the  exclu- 
sive owner  of  the  property,  against  the  terms 
or  directions  of  the  consignment  for  delivery 
to  another,  or  for  delivery  to  himself  and 
another,  is  established  by  law,  as  now  seems 
clear,  it  follows  that  such  third  person  should 
recover  In  an  action  against  the  company  up- 
on proof  of  ownership."  The  proiKnition 
there  asserted  finds  support  in  the  following 
authorities:  Transportation  Co.  v.  Barber, 
supra;  The  Idaho,  supra;  Hutch.  Carr.  400, 
407.  We  have  been  referred  to  a  single  case  at 
variance  with  the  above  doctrine,  viz.  Kohn 
▼.  Railroad  Co.  (S.  C.)  16  S.  E.  376,  in  which, 
with  one  judge  dissenting,  the  liability  of  the 
defendant  was  denied.  The  reasons  upon 
which  that  case  rests  are  shown  by  the  fol- 
lowing quotation:  "It  seems  to  us  that  com- 
mon justice  would  require  that  such  burden 
should  be  assumed  by  the  claimant,  who  is 
most  likely  to  have  some  means  of  meeting 
It,  and  not  by  the  carrier,  who  cannot  be 
supposed  to  know  anything  about  the  real 
ownership  of  the  goods,  and  has  a  right  to 
assume  that  the  person  from  whom  he  re- 
ceived possession  of  the  goods  was  such 
rightful  owner,  possession  of  personal  prop- 
erty being  evidence  of  title."  There  Is  no 
doubt  that  the  assertion  of  conflicting  claims 
has  been  the  occasion  of  frequent  embarrass- 
ment to  bailees,  partlcnlarly  common  carriers. 


who  are  bound  to  receive  goods  offered  for 
transportation,  although  there  has  been  sug- 
gested no  sufficient  reason  for  excepting 
them  from  the  operation  of  the  rule  by  which 
the  rightful  owner  is  permitted  to  reclaim 
property  wherever  found.  We  are  aware  of 
exceptions  to  the  rule,  but  tliey  rest  upon 
equitable  considerations,  none  of  which  are 
presented  by  the  record  In  this  case,  and  need 
not  therefore  be  noticed.  But  whatever  may 
have  been  the  embarrassment  and  Incon- 
venience of  the  bailee  under  the  former  prac- 
tice, his  remedy  under  our  system,  by  an  an- 
swer in  the  nature  of  a  bill  of  intwpleader, 
thus  making  the  adverse  claimant  a  party  to 
the  controversy,  and  requiring  such  claim- 
ants to  litigate  the  question  of  title  between 
themselves,  is  ample  and  complete.  It  fol- 
lows that  in  directing  a  verdict  for  the  de- 
fendant the  district  court  erred,  for  which 
the  judgment  must  be  reversed,  and  a  new 
trial  awarded.    Reversed. 


HOME  FIRE  INS.  CO.  v.  PAIXON. 

(Supreme  Court  of  Nebraska.     June  18,  18%.) 

Ikburakcb  —  Application  —  Misstatbmbxt  bt 
Agbnt  —  Pkovisio.v  Limitiko  Action— Wh  ex 
Waivid  —  AoBNor  —  Suffioibxct     of     Evi- 

DENCB. 

1.  An  insurance  compaDv  la  liable  on  its 
policy  issued  on  a  written  application  misstating 
the  facts,  where  such  misstatements  were  writ- 
ten in  the  application  by  the  company's  agent, 
the  insured  having  correctly  stated  the  facts  and 
acted  otherwise  in  good  faith,  uot  consenting  to 
or  knowing  of  the  misstatement. 

2.  Where  an  insurance  company,  either  l>e- 
fore  suit  brought  or  by  answer  in  the  action,  de- 
nies that  the  policy  was  in  force  when  the  loas 
occurred,  it  cannot  avail  itself  of  a  provision  in 
the  policy  that  no  action  shall  be  brought  nntii 
60  days  after  receipt  of  proofs  of  loss  and  ad- 
justment 

3.  Evidence  set  out  in  opinion  hrid  sufficient 
to  establish  an  agency,  and  also  a  denial  of  lia- 
bility before  action  brought. 

(Syllabus  by  the  Court) 

Error  to  district  court.  Holt  county;  Kln- 
kaid,  Judge. 

Action  by  William  Fallon  against  the  Home 
Fire  Insurance  Company  on  a  policy  of  insur- 
ance. Plaintiff  had  judgment,  and  defendant 
brings  error.    Affirmed. 

A.  a  Churchill,  for  plaintiff  in  error.  M.  F. 
Harrington,  for  defendant  in  error. 

IRVINE,  C.  The  defendant  in  error  was 
the  owner  of  certain  grain  in  a  warehouse  ia 
O'Neill.  The  warehouse  and  grain  were  de- 
stroyed by  fire  January  6,  1892.  The  defend- 
ant in  error  held  a  policy  of  $1,200  in  the 
Home  Fire  Insurance  Company  on  this  grain, 
and  February  1,  1802,  brought  this  action  to 
recover  on  the  policy.  He  obtained  Judg- 
ment, and  the  insurance  company  brings  the 
case  here  on  error. 

Plaintiff  in  error  argues  in  its  brief  sevetal 
questions  in  regard  to  the  admission  of  evi- 
dence.   The  only  assignments  of  error  relat- 
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lug  to  this  mibject  are  as  follows:  "(2)  For 
errors  committed  on  the  trial  In  the  ^idmlaslon 
of  the  evidence  of  plaintiff  as  a  witness  on 
his  own  behalf,  and  at  the  time  dnly  excepted 
to  by  the  defendant.  (3)  The  court  erred  In 
refusing  to  strike  out  the  evidence  of  the 
plaintiff  as  a  witness,  upon  the  motion  of  the 
defendant,  upon  his  cross-examination.  It  hav- 
ing been  shown  by  such  cross-examination 
tliat  such  evidence  was  incompetent,  to  the 
overruling  of  which  motion  the  defendant  at 
the  time  excepted."  These  assignments  are 
too  general  to  present  any  questions  to  this 
court  for  review.  They  do  not  point  out  the 
particular  rulings  complained  of.  There  were 
a  great  many  objections  overruled  during  the 
progress  of  the  plaintiff's  examination. 
There  were  three  motions  made  to  strike  out 
his  testimony  during  bis  direct  examination 
after  questions  interposed  by  the  defendant. 
There  were  none  during  his  cross-examina- 
tion proper,  although  the  defendant  itself  in- 
terposed a  number  of  "objections"  during  the 
cross-examination,  which  so-called  "objec- 
tions" were  perliaps  in  the  nattu«  of  motions 
to  strike  out  his  direct  testimony.  The  evi- 
dence showed  that  the  policy  was  based  on 
a  written  application  signed  by  the  insured, 
wherein,  among  other  things,  appeared  the 
following  interrogatories  and  answers:  "The 
stock  of  merchandise,  •  •  •  average  val- 
ue? $1,900.00.  How  often  is  Inventory  tak- 
en? Know  at  all  times.  Amount  of  last  In- 
ventory? $1,950.00."  One  of  the  defenses 
pleaded  was  that  these  statements  were  false. 
The  evidence  showed  that  the  insured  was  en- 
gaged in  buying  grain  from  a  number  of  dif- 
ferent persons  down  to  the  latter  part  of  De- 
cember, and  that  during  the  same  period,  and 
later,  he  from  time  to  time  shipped  grain  to 
Chicago.  The  evidence  as  to  piirchases  and 
shipments  is  very  voluminous,  and  we  have 
not  entered  upon  the  calculation  necessary  to 
determine  just  what  amount  of  grain  was  on 
band  at  different  times.  Nor  la  there  suffi- 
cient evidence  as  to  the  value  from  time  to 
time  to  enable  us  to  make  such  a  calculation 
with  any  degree  of  exactness.  For  the  pur- 
pose of  considering  the  case,  we  shall  assume 
that  the  company's  contention  is  true,  and 
that  the  evidence  discloses  that  there  was  not 
$1,950  worth  of  grain  on  band  when  the  ap- 
plication was  made,  and  that  the  average 
amount  kept  on  hand  did  not  reach  In  value 
$1,900.  It  seems  that  a  Mr.  Lyons  was  the 
company's  agent  at  O'Neill.  He  signed  the 
agent's  certificate  on  the  application,  and  he 
signed  the  policy.  The  plaintiff,  however,  tes- 
tltles  that  he  applied  to  James  Harrington  for 
the  insui-ance,  when  he  stated  to  Harrington 
the  amount  of  grain  on  hand,  but  not  Its 
value;  that  Harrington  Inserted  the  answers 
to  the  questions  In  thi  application;  that  Fal- 
lon signed  the  application  without  having  It 
read  over  to  him,  and  without  Imowlng  that 
these  representations  as  to  value  were  con- 
tained In  it.  But  evidence  as  to  Harrington's 
relations  to  the  company  Is  very   meager. 


Fallon  speaks  of  him  as  the  agent  of  the  com- 
pany, and  there  Is  certainly  sufficient  similari- 
ty In  the  handwriting  in  the  application,  lo 
the  agent's  certificate  on  the  application,  and 
In  the  body  of  the  policy  Itself  to  warrant  the 
Jury  in  believing  that  it  was  all  done  by  the 
same  person.  It  appears  that  Ebirlngton 
lived  at  O'Neill;  it  does  not  appear,  as  stated 
in  the  company's  brief,  that  he  had  left  the 
country.  Both  Lyons  and  the  company's  ad- 
juster were  on  the  witness  stand,  and  do  not 
contradict  Fallon's  statement  that  Harring- 
ton was  an  agent,  nor  his  statement  that  the 
application  was  made  to  Harrington.  Har- 
rington seems  to  have  been  enough  the  com- 
pany's agent  to  procure  the  policy  to  be  i>- 
sued.  The  company,  on  an  application  to 
Harrington,  Issued  the  policy  and  received 
the  premium,  and  we  think  that  in  the  ab- 
sence of  any  evidence  to  the  contrary  the  fore- 
going was  sufficient  to  establish  the  fact  of 
his  agency  for  the  company  In  writing  poil- 
clea  The  court  instructed  the  jury,  in  effect 
that  the  plaintiff  could  not  recover  If  he  au- 
thorized the  statement  as  to  the  value  of  tbe 
grain,  or  if  he  Imew  when  the  application  was 
delivered  that  It  contained  such  statement, 
but  that  the  plaintiff  was  responsible  for  the 
statement  if  Harrington  was  not  the  agent  of 
the  company,  or  assisting  or  co-operating  with 
Lyons.  The  court  refused  to  instruct,  at  tbe 
request  of  the  company,  that  unless  the  repre- 
sentations were  substantially  true  there  could 
be  no  recovery.  The  refusal  of  this  instruc- 
tion is  assigned  as  error.  To  have  given  it 
would  have  bound  the  insured  by  the  state- 
moits  in  the  application,  even  if  they  liad 
been  made  by  the  agent  of  the  company  with- 
out the  consent  or  knowledge  of  the  insured. 
This  la  not  the  law.  Indeed,  counsel  for  the 
insurance  company  fi-ankly  admit  "that  there 
are  many  decisions  holding  that  where  a 
party  applies  to  an  agent  for  insurance,  and. 
correctly  states  the  facts,  the  company  ia  Uar 
ble,  although  the  agent  may  not  write  in  tbe 
application  the  answers  given  by  the  insured. 
Insurance  Co.  v.  Jordan,  29  Neb.  514,  45  N. 
W.  792,  recognisses  this  principle.  It  is  true 
that  in  that  case  it  appeared  that  the  insured 
was  unable  to  read.  But  we  do  not  think  the 
distinction  In  the  cases  material.  When  tbe 
hisured  states  the  facts  correctly  to  the  com- 
pany's agent,  he  is  not  bound  to  exercise  vigil- 
ance thereafter  to  determine  whether  the 
agent  is  exercising  care  or  good  faith  In  tola 
transactions  on  behalf  of  the  company.  Ia 
other  words,  the  company  Is  estopped  from 
seeking  to  avoid  its  contract  because  of  a  mis- 
take or  fraud  committed  by  its  own  agent,  tte 
insured  having  acted  in  good  faith,  althougli, 
perliaps,  somewhat  negligently.  In  this  con- 
nection. It  is  also  argnied  that  the  court  ened 
In  permitting  the  plaintiff  to  amend  his  plead- 
ing so  as  to  introduce  this  issue  in  the  case. 
But  there  la  no  assignment  of  error  reaidilnc 
this  point 

The  policy  contained  a  provision  that  the 
loss  should  be  payable  60  days  after  due  no- 
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tice,  ascertainment,  estimate,  and  satisfac- 
tory proof  of  the  loss  had  been  received  by 
the  company,  and  that  no  action  should  I>e 
maintained  within  that  time.  This  suit  was 
brought  In  less  than  30  days  after  the  fire. 
The  Jury  found  specially  that  prior  to  the 
commencement  of  the  action  the  company 
had  denied  all  liability  upon  the  policy.  It 
is  clearly  the  law  that  such  denial  of  lia- 
bility prevents  the  company  from  insist- 
ing on  this  provision.  HofFecker  v.  Insur- 
ance Co.,  5  Houst  101;  Allegre  v.  Insurance 
Co.,  6  Har.  &  J.  408;  Insurance  Co.  v.  Maac- 
kens,  38  N.  J.  Law,  564;  Insurance  Co.  v. 
Cary,  83  IlL  453;  Cobb  y.  Insurance  Co..  11 
Kan.  93;  Insurance  Co.  t.  Oracey,  15  Colo. 
70,  24  Pac.  577.  The  company,  however, 
while  tacitly  recognizing  this  principle,  con- 
tends that  the  proof  was  insufficient  to  sus- 
tain the  special  finding  of  the  Jury.  The 
plainticr  testifies  that  he  gave  immediate  no- 
tice of  loss  to  the  company;  that  some  time 
afterwards  he  was  accosted  by  one  Denman, 
who  Is  shown  to  be  the  company's  adjuster, 
and  after  some  talk  about  the  fire,  Denman 
said,  to  use  Fallon's  language:  "He  was  on- 
to me;"  that  he  had  been  in  O'Neill  several 
days  Investigating  the  matter,  and  bad  affi- 
davits of  32  men  to  prove  that  there  was  not 
the  amount  of  grain  there  which  was  claim- 
ed, and  that  Fallon  had  left  for  the  purpose 
of  having  the  building  burned;  and  he  also 
told  Fallon  that  the  latter  knew  who  did 
burn  the  building,  and  tBat  he  afterwards 
made  the  proposition  "that  if  you  let  this 
case  go  by,— if  you  would  not  bother  with  the 
Home  Fire  Insurance  Company,— I  will  give 
you  the  affidavits  of  these  32  men  to  show 
who  are  your  friends."  Fallon  met  him 
again,  and  asked  him,  "Will  yon  admit  that 
I  had  any  loss?"  He  said,  "I  will,  if  you  will 
admit  that  Mr.  Hayes  had  an  Interest  In  the 
property."  According  to  the  terms  of  the 
policy,  this  fact,  if  established,  would  defeat 
a  recovery. 

On  the  12th  day  of  January,  Fallon  ex- 
ecuted an  affidavit  in  the  nature  of  proofs 
of  loss.  This  affidavit  stated  "tlmt  the  prop- 
erty destroyed  and  its  cash  value  were  as 
follows:  481  bushels  of  rye,  worth  $322.27, 
870  bushels  of  oats,  worth  $174.00,477  bushels 
of  com,  worth  $110.25,  748  bushels  of  wheat, 
worth  $501.16;  that  all  of  said  property  was 
Insured  by  said  policy,  and  was  totally  de- 
stroyed; that  there  were  no  incumbrances  on 
said  property,  and  that  there  was  no  other 
Insurance  on  said  propoty;  that  be  was  the 
only  person  who  occupied  the  building  de- 
scribed in  said  policy,  and  In  which  the  prop- 
erty destroyed  by  said  fire  was  situated  at 
the  time  of  the  fire."  It  was  after  this  proof 
was  furnished  that  the  adjuster  appeared. 
The  policy  required  that  the  proofs  should 
state,  among  other  things,  the  "cash  value 
of  each  item  thereof  [meaning  the  property 
destroyed],  and  the  amount  of  loss  thereon; 
*  *  *  any  change  In  the  title,  use,  occupa- 
tion, location,  position,  or  exposures  of  said 


property  since  the  issuing  of  this  policy;  by 
whom,  and  for  what  purpose,  any  building 
herein  described  and  the  several  parts  there- 
of w*e  occupied  up  to  the  time  of  the  fire." 
So  far  as  we  can  see,  the  proofs  furnished  by 
Mr.  Fallon  answered  these  requirements. 
But  the  company  returned  them,  for  the  very 
absurd  and  untenable  reason  "that  they  do 
not  show  the  market  price  of  the  various 
kinds  of  grain  at  O'Neill,  Neb.,  claimed  to 
have  been  damaged  or  destroyed  by  said  fire 
nor  the  purpose  for  which  the  building  con- 
taining such  grain  was  used."  It  is  tme  tbat 
this  last  letter  was  not  written  until  after 
the  suit  was  brought,  but  it  Indicates  the  dis- 
position of  the  company  in  regard  to  the  loss. 
The  adjuster  demanded  an  inspection  of  Fal- 
lon's books  and  papers.  Fallon  testifies  tbat 
he  said  he  would  submit  them  for  examina- 
tion if  liability  under  the  policy  were  admit- 
ted. The  adjuster  would  not  admit  liability, 
but  insisted  upon  ascertaining  the  amonat 
of  the  loss  before  doing  so.  In  one  letter  by 
the  company  Mr.  Fallon  is  told  that  It  Is  ab- 
surd in  him  to  assume  that  the  company 
must  admit  liability  before  ascertaining 
whether  any  liability  exists.  This  hardly 
states  Mr.  Fallon's  position  correctly.  The 
absurdity  was  rather  in  the  company's  in- 
sisting upon  examining  Mr.  Fallon's  private 
accounts  without  admitting  a  contractual  re- 
lation with  him  which  would  Justify  such  an 
examination.  On  the  whole  evidence  tbere 
can  be  no  doubt  that  what  had  occurred  prior 
to  the  bringing  of  the  suit  was  sufficient  t<r 
convey  to  Mr.  Fallon  the  information  that 
the  company  did  not  intend  to  pay  the  loss. 
It  Justified  the  Jury  in  reaching  the  same 
conclusion,  and  we  think  the  special  finding 
was  amply  supported. 

It  has  been  held  that  when  a  company  de 
nles  liability  on  the  ground  that  the  policy 
was  not  in  force  when  the  loss  occurred,  this 
is  a  waiver  of  all  requirements  as  to  notice 
or  proofs  of  loss.  Insurance  Co.  v.  Bacbelder 
32  Neb.  490.  49  N.  W.  217;  Insurance  Co.  v. 
Dlerks  (Neb.)  61  N.  W.  740;  Institution  v. 
Kihie  (Neb.)  62  N.  W.  S57;  Insurance  Co.  v. 
Brewster  (Neb.)  61  N.  W.  746.  So  held  wher» 
the  denial  of  liability  is  contained  in  the  an- 
swer, and  was  not  made  before  action 
brought  Insurance  Ca  v.  Dlerks,  supra. 
The  reason  of  this  is  that  the  company  can- 
not be  permitted  at  the  same  time  to  say 
that  the  policy  was  not  a  valid  and  existing 
contract,  and  claim  privileges  derived  only 
under  the  contract.  We  think  the  same  prin- 
ciple applies  to  this  case.  The  company 
showed  by  the  action  of  its  agent  before  the 
suit  was  brought  that  it  was  endeavoring  to 
escape  liability,  and  Intended  to  avoid  Its 
obligations  if  possible.  When  sued  it  pleads 
that  the  policy  was  procured  through  mis- 
representation, and  was,  therefore,  not  a 
valid  contract  As  said  by  Judge  Brewer  la 
the  Kansas  case  already  cited,  the  eo-days 
provision  is  merely  a  contract  for  credit,  and 
the  company  certainly  cannot  avail  itself  uf 
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a  proTlsIuu  for  such  credit  when  that  provi- 
sion la  a  part  of  a  contract  which  the  com- 
pany claims  Is  not  In  force.  Judgment  af- 
firmed. 


LOSUKE  T.  MILLER. 
(Snpreme  Court  of  Nebraska.     June  18,  1895.) 

RBTIBW  ox  ApPEJLL — ScrPICIBKOT  OP  EV1DBN0»— 

Motion  pok  Nbw  TaiiJ. 

An  objection  that  the  findings  and  jndg- 
nent  are  not  snstained  by  the  evidence  vrill  not 
be  considered  by  this  court,  where  the  record 
does  not  disclose  that  a  motion  for  a  new  trial, 
setting  vp  that  ground,  was  presented  to  the 
trial  conrt,  and  a  ruUug  obtained  on  the  motion. 
(Syllabns  by  the  Conrt) 

Error  to  district  court,  Knox  county;  Al- 
len, .Tudge. 

Action  by  Jacob  BL  Miller  against  Wilson 
LoBTire.  There  was  a  Judgment  for  plalntlS, 
and  defendant  brings  error.    AtUrmed. 

O.  W.  Rice  and  W.  L.  Henderson,  for  plain- 
tiff In  error.  J.  H.  Berryman,  for  defendant 
In  error. 

NORVAL,  C.  J.  This  Is  an  action  to  re- 
cover damages  for  an  alleged  malicious 
prosecution.  There  was  a  trial  to  the  court, 
a  jury  being  waived,  with  findings  and  judg- 
ment for  the  plaintiff.  The  defendant  prose- 
cutes a  petition  In  error  to  this  court.  But 
a  single  proposition  is  discussed  In  the 
briefs,  and  that  Is  that  the  evidence  in  the 
ease  is  insufficient  to  sustain  the  findings 
and  judgment;  and  this  question  cannot  be 
considered  by  this  court,  for  the  reason  that 
the  record  falls  to  disclose  that  any  ruling 
of  the  trial  court  was  ever  had  upon  the  mo- 
tion for  a  new  trial.  Hull  v.  Miller,  6  Neb. 
128;  Smith  v.  Spauldlng,  34  Neb.  128,  51  N. 
W.  488;  Scroggin  v.  Lumber  Co.,  41  Neb. 
195,  59  N.  W.  548.    The  judgment  Is  afBrmed. 


LOSURE  V.  THOMPSON. 
(Snpreme  Court  of  Nebraslca.    June  10,  1893.) 

RbVIBW  OS  AFPBAL  — SCFPICIB^lCT  OP  EviDEN'OB. 

In  order  to  review  by  petition  in  error  the 
sufficiency  of  the  evidence  to  support  the  judt;- 
ment,  a  motion  for  a  new  trial  assigning  such 
ground  must  be  filed  in  the  court  below,  and  its 
ruling  obtained  thereon. 
(Syilabns  by  the  Conrt.) 

Error  to  district  court,  Knox  county;  Allen, 
Judge. 

Action  by  Baity  Thompson  against  Wilson 
Losure.  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

O.  W.  Rice  and  W.  L.  Henderson,  for  plain- 
tiff In  error.  J.  H.  Berrynlan,  for  defendant 
In  error. 

NORVAL,  C  J.  This  is  an  action  for  mali- 
cious prosecution.   The  record  In  this  case  Is 


Identical  with  that  In  Losure  r.  Miller  (de- 
cided herewith)  ubl  supra;  and,  for  the  reasoa- 
therein  stated,  the  Judgment  is  affirmed. 


ALTER  et  al.  v.  COVEY  et  aL 
(Supreme  Conrt  of  Nebraska.    June  19,  1896u> 

Trial— Examination  op  Witness  —  Foundatio« 

POR  Testimont— Review. 

Error  cannot  be  predicated  upon  the  pb- 

fusal  of  the  district  court  to  permit  a  witness 

to  answer  a  certain  question,  when  there  wa» 

made  no  offer  of  proofs  which  would  be  elicited 

If  the  desired  answer  was  permitted  to  be  made. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Howard  county; 
Harrison,  Judge. 

Action  of  replevin  by  I.  R.  Alter  and 
others  against  L  L.  Covey  and  othera. 
Defendants  had  Judgment,  and  plaintiffs 
bring  error.    Affirmed. 

T.  T.  Bell,  for  plaintiffs  in  error.  Paul  &. 
TempUn  and  W.  H.  TempUn,  for  defend- 
ants in  error. 

RYAN,  C.    In  the  district  court  of  How- 
ard county,  plaintiff  replevied  from  the  de- 
fendants  171   steers,    being  such   surviving;: 
part  of  200  as  had  been  intrusted'  to  the  de- 
fendants for  keeping  through  the  winter  of 
1890  and   1891.    The   plaintiff   also   claimed 
damages  to  the  amount  of  $300  on  account 
of  the  negligent  manner  In  whlcb  said  171 
steers  had  been  kept,  as  well  as  the  market' 
value  of  the  other  29  head,  which  had  died 
or  been   lost,   estimated  at  $810.   The  de- 
fendants claimed  the  right  to  the  posses- 
sion of  the  cattle  replevied,   by  virtue  of 
their  right  to  an  agister's  lien,  by   reason 
of  the  performance  of  their  own  undertak- 
ings, evidenced  by  a  written  contract,   by 
virtue   of   which   they   undertook   and   did 
care  for,  and  "rough  through  the  winter  of- 
1890  and  1801,  200  head  of  Utah  cattle,  at 
five  dollars  per  head."   It  was  stipulated  In 
this  argument  that,  if  aforesaid  cattle  were 
lost  or  should    die    through    the    neglect 
or  fault  of  the  defendants,  they  should  pay 
the  market  value  of  all  cattle  whlcb  "are  8& 
lost  or  die."    It  was  conceded  that,  in  some  - 
Inexplicable    manner,    2   steers    were    lost, 
but  the  contention  of  the  defendants  was- 
that  the  other  27  head  died  without  their 
fault  or  neglect.    There  was  a  verdict  and ' 
Judgment  for  the  defendants  In  the  sum  of" 
?870.32. 

In  argument,  plaintiff  urges  as  one  ground- 
of  reversal  that  he  should  have  been  per- 
mitted to  show  what  meaning  was  attached  - 
to   the    expression    "i-oughing    through    the 
winter."    It  Is  a  sufficient  answer  to  this- 
to  say   tliat   there  was  no   offer   whereby 
was  shown  what  the  witness,  if  permitted,  - 
would  testify   was   such   meaning.    The  al- 
leged error.  If  such  it  was,  is  not  available, 
as  has  been  held  in  many  cases  by   this  - 
court 

It  Is  urged  that  the  verdict  ^^94.  fPf^oe-^ 
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large  an  amount,  but  we  can  only  say,  as 
to  this,  that  It  was  within  the  Umlts  of  th6 
proofs,  and  therefore  we  cannot  now  aay 
It  was  excessive. 

These  are  the  only  questions  discussed 
In  the  brief  of  plaintiff  In  error.  The  Judg- 
ment of  the  district  court  Is  affirmed.  Af- 
firmed. 

HARRISON,  3.,  baring  presided  at  the 
trial  In  the  district  court,  took  no  part  in  tbe 
decision  of  tbia  case. 


GALLAGHER  et  al.  ▼.  ST.  PATRICK'S 

CHURCH. 

(Supreme  Court  of  Nebraska.     June  19,  1895.) 

Contract  to  Build  Cbuecb— Failuke  of  Chukch 

TO  INSUBB — Loss    BY   FlKB  —  ACTION    OX    COS- 
TRACTOR'8  BOND  — DbFESSES  —  KlOHTS  0»  SURB- 

TiBB — Waiybr  of  Coktract  Pbotisions. 

Meals  &  McVea,  contractors,  entered  In- 
to a  writing  with  St.  Patriclj's  Church,  in  and  hy 
which  they  agreed  to  furnish  the  labor  and  ma- 
terial and  construct  for  said  church  a  certain 
building.  The  contract  proTided:  (al  That  the 
building  should  be  completed  by  the  3tst  of  De- 
cember, 1890;  (b)  that,  if  the  building  should 
not  be  completed  by  that  time,  the  contractors 
should  forfeit  to  the  church  the  sum  of  $1U  for 
each  day  that  the  building  remained  unfinished 
thereafter;  (c)  that,  if  the  contractors  should 
neglect  or  refuse  to  comply  "with  any  of  the  ar- 
ticles of  this  agreement,"  the  church  might  take 
possession  of  the  premises,  after  giving  three 
days'  notice  in  writing,  complete  tne  building, 
and  charge  the  costs  tnereof  to  the  contractors; 
(d)  that  the  architect  should  make  estimate*  on 
the  laat  days  of  August,  September,  October,  and 
November,  of  the  value  of  the  material  and  labor 
furnished  by  the  contractors;  and  the  church  at 
said  dates  should  pay  to  the  contractors  three- 
fourths  of  the  amount  of  such  estimates;  (e)  that 
the  church  should  protect  by  insurance  to  cover 
its  interest  in  the  property  when  payments  had 
been  made  to  tlie  contractors.  To  secure  the  per^ 
formance  of  their  agreements  the  contractors  ex- 
ecuted a  bond  to  the  choixfa  signed  by  them- 
selves as  prindpala  and  a  number  of  other  par- 
ties ns  sureties.  The  building  was  not  completed 
by  the  31st  of  December.  1890,  and  the  contract- 
ors were  proceeding  with  Its  construction  on  the 
18th  of  February,  1891,  when  it  was  totally  de- 
stroyed by  fire.  Prior  to  the  31st  of  December, 
1890,  the  church  had  paid  to  the  contractors  for 
labor  and  material  the  sum  of  $12,440;  prior  to 
the  day  of  the  destruction  of  the  building  the 
church  had  paid  to  the  contractors  $14,489.59. 
The  church  took  out  Insurance  on  the  property 
In  the  sum  of  $10,000,  and  no  more.  The  church 
sued  the  contractors  and  the  sureties  on  their 
bond  to  recover  the  money  paid  to  the  contract- 
ors under  the  contract.  Beld:  (1)  That  the  fail- 
ure of  the  church  to  keep  the  building  insured 
to  the  exent  of  its  interest  therein  was  a  com- 
plete defense  for  the  sureties  on  the  twnd  of  the 
contractors;  (2)  the  object  of  tbe  provision  in 
the  contract  requiring  the  church  to  insure  its 
interest  in  the  property  was  to  lessen  the  risks 
taken  by  the  stireties;  (3)  that  the  sureties  were 
imder  no  obligation  to  make  inquiries  from  time 
to  time  to  ascertain  if  the  church  had  complied 
with  its  contract  to  insure  its  interest  in  the 
property;  (4)  that  the  sureties  had  a  right  to 
suppose  that  the  church  would  comply  with  it* 
contract  in  that  rest)ect,  and  that  if  tbe  bnilding 
should  be  destroyed  before  its  acceptance  by 
the  church,  and  they  were  called  upon  to  and  did 
make  good  the  loss,  they  would  be  entitled  by 
subrogation  or  otherwise  to  the  benefit  of  the  in- 


Borance  effected  on  the  propertybythecfaiireh;  (5) 
that  the  question  as  to  whetberthedestmction  of 
the  building  was  the  result  of  the  negligence 
of  the  contractors  was  an  immaterial  issue;  (li) 
that  the  church  could  not  excuse  its  failure  to 
comply  with  its  part  of  the  contract  on  the 
ground  that  its  performance  would  have  been  of 
no  value  to  the  sureties,  because  the  loss  of  the 
building  through  the  negligence  of  their  princi- 
pals would  defeat  a  recovery  of  the  insurance, 
if  it  had  been  effected;  (7)  that  its  duty  waa  to 
insure  the  property,  and,  when  the  loss  sued  for 
occurred  and  was  paid  by  the  sureties,  to  trans- 
fer to  them  the  insurance  contracts,  and  leave 
the  sureties  and  the  insurance  companies  to  liti- 
gate the  question  of  the  latter'*  liability;  (8)  that 
the  fact  that  the  church  was  unable  to  procure  re- 
sponsible insurance  companies  to  write  insurance 
on  the  building  to  the  extent  of  its  interest  there- 
in did  not  relieve  i*  from  the  performance  of  ita 
agreement  to  insure  tbe  property  to  the  extent 
of  its  interest;  (9)  that  it  is  evident  from  the 
contract  that  it  was  within  the  contemplation  of 
the  parties  thereto  at  the  time  it  was  made  that 
the  building  might  not  be  completed  at  the  very 
day  fixed  by  the  terms  of  the  contract;  and 
that,  if  it  was  not,  the  church  had  the  option  to 
permit  the  contractors  to  finish  the  work,  and 
to  recover  from  them  whatever  damages  the 
church  might  sutsain  by  reaaon  of  the  bnildini; 
not  being  completed  in  time;  or  the  cfanrch 
might,  at  its  option,  exclude  the  contractors  from 
any  further  connection  with  the  work,  and  com- 
plete it  itself;  (10)  that  the  church,  by  permit- 
ting tbe  contractors  without  protest  or  objection 
to  continue  the  work  after  the  date  when  the 
building  was  to  be  completed,  recognised  the 
contract  aa  in  full  force,  and  as  long  as  it  waa  in 
force  the  church  was  under  obligation  to  perform 
its  part  of  it;  (11)  that  by  such  act  it  waived,  as 
it  hiad  a  right  to  do,  the  completion  of  the  bnild- 
ing  on  the  day  named  in  the  contract,  and  re- 
served the  right  to  recover  damages  from  tbe 
contractors  for  the  delay. 
(Syllabus  by  the  0)art.) 

Error  to  district  court.  Holt  conoty;  Bar- 
tow, Judge. 

Action  by  St  Patrick's  Churcb  against  Ed. 
F.  Gallagher  ^d  others  on  a  contractor's 
bond.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

R.  R.  Dickson,  B.  G.  Burbank,  Kennedy  & 
Learned,  and  Blair  &  Qosa,  for  plalntiOTs  In 
error.  E.  Wakeley,  Thos.  Carlon,  and  M.  F. 
Harrington,  for  defendant  in  error. 

RAGAN,  C.  St  Patrick's  Church  is  a  re- 
ligions corporation  organized  nnder  tbe  laws 
of  tbe  state,  and  situate  at  O'Neill,  Neb. 
Meals  &  McVea,  In  August,  1890,  were  con- 
tractors and  builders,  and  will  hereinafter  be 
referred  to  as  the  contractors.  In  the  said 
month  of  August  said  contractors  entered  in- 
to a  written  agreement  with  said  chtirch,  in 
and  by  the  terms  of  which  they  agreed  to 
furnish  all  tbe  material  and  erect  an  acade- 
my or  school  building  for  said  charcb  at 
said  city  of  O'Neill,  according  to  certain 
plans  and  specifications.  Tbe  contract  price 
for  this  building  was  (16,160.94.  Tbe  con- 
tract contained  tbe  following  proTialons:  (ai 
The  architect  was  required  to  make  esti- 
mates on  tbe  last  days  of  Aogust  Septem- 
ber, October,  and  Noveml>er,  of  tbe  yalne  of 
the  material  furnished  and  labor  performed 
by  tbe  contractors  towards  the  erection  of 
the  ballding,  and  tlierenpon  Qie  chondi  was 
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to  pay  to  the  contractors  at  Bald  date  tbree- 
fnarths  of  the  amount  of  snch  estimates,  (b) 
The  building  was  to  be  completed  by  the 
31st  of  December,  1890,  at  which  time  the 
church  was  to  pay  to  the  contractors  the 
balance  of  the  contract  price,  (c)  That  if 
the  contractors  "shall  neglect  and  refuse  to 
carry  on  the  work  at  any  time  for  two  days, 
In  the  manner  required  by  the  architect,  or 
shall  neglect  or  refuse  to  comply  with  any 
of  the  articles  of  this  agreement,"  then  the 
chtuvh  "is  hereby  empowered  to  enter  ni>on 
and  take  possession  of  the  premises,  with  the 
materials  and  apparatus  thereon,  after  giv- 
ing three  days'  notice  In  writing,"  and  com- 
plete said  building,  charging  the  costs  there- 
of to  the  contractors,  (d)  That,  if  the  con- 
tractors should  fall  to  complete  the  building 
by  the  time  agreed,  they  should  forfeit  and 
pay  to  the  church  the  sum  of  ten  dollars  a 
day  for  every  day  that  the  building  remain- 
ed nnflnished.  (e)  That  "the  owner^-the 
church— shall  protect  by  Insurance  to  corer 
its  interest  when  payments  have  been  made 
to  contractor." 

To  secure  their  performance  of  this  con- 
tract, the  contractors  gave  a  bond  to  the 
church  signed  by  themselves  and  a  number 
of  other  persons  hereinafter  denominated 
the  "sureties."  Immediately  after  the  execu- 
tion of  this  contract,  the  contractors  began 
the  erection  of  the  building,  and  continued 
working  upon  the  same  until  the  ISth  of  Feb- 
ruary, 1891,  when  the  building,  almost  com- 
pleted, was  wholly  destroyed  by  Are.  Prior 
to  the  31st  of  December,  1800,  the  church  had 
paid  to  the  contractors,  for  labor  and  ma- 
terial furnished  by  them  towards  the  erec- 
tion of  said  building,  the  sum  of  |12,440,  and 
prior  to  the  time  of  the  destruction  of  the 
building  the  church  had  paid  to  the  contract- 
ors the  sum  of  114,489.59.  The  church  took 
out  insurance,  to  protect  its  interests  in  the 
building  being  constructed,  to  the  extent  of 
710,000,  and  no  more.  The  church  brought 
this  suit  to  the  district  court  of  Holt  county 
against  the  contractors  and  sureties  on  their 
bond,  and  in  Its  original  petition  claimed  a 
Judgment  for  the  sum  of  |14,489.59,^the 
total  amount  paid  by  the  church  to  the  con- 
tractors prior  to  the  destruction  of  the  build- 
ing; but  by  an  amended  petition,  on  which 
the  action  was  tried,  the  church  claimed  a 
Judgment  for  the  sum  of  |12,440,— the 
amount  paid  by  it  on  the  contract  prior  to 
December  31, 1890.  The  contractors  were  not 
served  with  process  in  the  action,  and  made 
no  appearance  therein.  The  church  bad  a 
verdict  and  judgment  against  the  sureties, 
to  reverse  which  they  have  prosecuted  to 
tbis  court  a  Joint  petition  in  error. 

There  are  numerous  assignments  of  error 
here,— that  the  district  court  erred  in  giving 
all  of  certain  named  Instructions,  and  that  it 
erred  in  refusing  to  give  all  of  certain 
named  Instmctions.  We  have  examined 
these  iDBtroctlaos  so  far  as  to  discover  that 
some  of  the  instructions  given  by  the  court 
v.63N.w.no.9-<55 


were  properly  given,  and  that  some  of  the 
Instructions  refused  by  the  district  court 
were  properly  refused,  the  assignments  of 
error  then  as  to  the  giving  and  refusing  of 
instructions  are  overruled. 

Certain  assignments  of  error  relate  to  the 
action  of  the  district  court  in  the  admlsslMi 
and  rejection  of  evidence,  but  in  view  of  the 
conclusion  reached  by  us  these  assignments 
will  not  be  noticed. 

One  of  the  defenses  Interposed  to  the  ac- 
tion was  that  the  church  had  failed  and  neg- 
lected to  Insure  the  building  to  the  extent 
of  its  Interest  therein,  according  to  the  terms 
of  the  contract,  and  that  such  failure  and  neg- 
lect on  the  part  of  the  church  had  relased  and 
discharged  the  sureties.  The  church  met  tbis 
defense  by  replying  that  it  had  no  insurable 
interest  In  the  building  being  constructed,  and 
that  the  amount  of  Insurance  which  it  had 
taken  out  on  this  boUding  waa  as  large  a 
sum  as  was  practicable,  or  as  any  responsi- 
ble insurance  company  would  carry.  It  is  not 
disputed  that  the  church  never  ha4  ov«r  $10,- 
000  of  insurance  on  this  i^operty.  The  al- 
legation in  the  church's  reply  that  it  had  no 
insurable  interest  in  the  building  being  con- 
structed Is  not  urged  by  Its  counsel  here. 
Is  the  failure  and  neglect  of  the  church  to 
Insure  the  building  to  the  extent  of  its  inter- 
est therein  a  defense  to  these  sureties?  In 
Watts  V.  Shuttleworth,  B  Hurl.  &  N.  233,  a 
contractor  had  agreed  to  furnish  the  material 
and  to  "execute  the  fittings  of  the  first  and 
second  floors  of  a  warehouse  for  the  owner" 
by  a  certain  date,  and  for  a  certain  sum,  pay- 
able in  installments  of  not  less  than  twenty 
per  cent,  as  the  work  progressed.  The  con- 
tractor further  agreed  that  he  would  provide 
a  store  for  the  express  purpose  of  the  recep- 
tion of  the  fittings  from  time  to  time,  as  they 
were  completed,  and  until  they  were  ready 
to  be  used  in  the  warehoose;  and  the  con- 
tract further  provided  that  the  owner  should 
Insure  these  fittings  from  risk  or  accident 
by  fire.  The  contractor  entered  upon  the  par- 
formanoe  of  his  contract,  and,  It  appears,  had 
a  large  number  of  fittings  completed  and 
stored;  and  while  thus  In  store,  and  beford 
they  were  placed  In  the  warehouse,  the  fit- 
tings were  destroyed  by  fire.  The  owner  had 
neglected  to  take  out  any  Insurance  on  the 
fittings.  The  contractor  failed  to  perform  his 
contract,  became  insolvent,  and  the  owner 
brought  this  suit  on  the  bond  to  recover  the 
amount  of  money  which  he  had  paid  the  con- 
tractor on  the  contract.  The  surety  on  the 
contractor's  bond  interposed  the  defense  that 
the  owner  had  failed  and  neglected  to  Insure 
the  fittings  as  he  had  agreed.  The  court,  in 
discussing  this  defense,  said:  "The  snbstan- 
tial  question  in  the  case  la,  whether  the  omis- 
sion to  Insure  discharges  the  defendant,  the 
surety.  The  rule  upon  the  subject  seems  to 
be  that  if  the  person  guarantied  does  any  act 
injurious  to  the  surety,  or  incoasistent  with 
his  rights,  or  if  he  omits  to  do  any  act  which 
his  du^  enjoins  him  to  do,  aod^  omtaudon 
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proves  Injurious  to  tbe  surety,  the  latter  will 
be  discharged."  .And  judgment  was  entered 
fw  the  surety.  This  judgment  was  affirmed 
on  appeal,  the  court  holding  that  the  owner 
was  bound  to  Insure  the  fittings,  and  that  his 
omission  to  do  so  discharged  the  defendant's 
liability,  not  merely  to  tbe  extent  of  tbe  ben- 
efit he  would  have  derived  from  the  insurance 
If  effected,  but  In  toto.  See  Watts  v.  Shuttle- 
worth.  7  Hurl.  &  N.  353.  Applying  the  rule 
announced  by  these  cases  to  the  facts  of  the 
case  at  bar,  we  conclude  that  tbe  failure  of 
the  church  to  Insure  its  Interest  in  the  build- 
ing being  constructed  is  a  complete  defense 
for  the  sureties  on  the  bond  of  the  contractors. 
To  overthrow  this  defense  counsel  for  the 
church  make  several  arguments. 

Tbe  first  argument,  as  we  imderstand  It,  is 
that  tbe  only  damages  which  the  sureties  and 
contractors  suffered  by  reason  of  the  failure 
of  the  cburch  to  insure  its  intwest  in  the 
property  is  the  amount  of  premium  which  it 
would  have  required  to  effect  this  insurance; 
that  the  contractors,  having  ascertained  that 
tbe  church  had  not  insured  the  property  to 
the  extent  of  Its  interest,  should  themselres 
have  taken  onl  the  insurance  and  charged  the 
cost  thereof  to  the  cburch.  We  do  not  think 
this  argument  Is  tenable,  whether  applied  to 
the  contractors  or  sureties,  but  we  are  quite 
dear  that  it  is  not  sound  when  applied  to 
the  latter.  Tbe  very  object  of  having  the 
cbnrcb  insure  Its  interest  In  tbe  property 
was  to  lessen  tbe  risks  taken  by  the  sureties. 
Tbe  sureties  were  under  no  obligation  to  make 
inquiries  from  time  to  time  to  ascertain  if 
tbe  church  had  complied  with  Its  contract  to 
insure  its  interest  In  this  property.  They 
bad  a  right  to  suppose  that  the  church  would 
comply  with  its  contract  In  that  respect;  and 
that,  if  tbe  building  should  be  destroyed  be- 
fOTe  Its  acceptance  by  the  church,  and  they 
were  called  upon  to  make  good  the  loss,  they 
would  be  entitled  by  subrogatioa,  or  other- 
wise, to  the  benefit  of  the  Insurance  effected 
on  tbe  property  by  the  church.  By  the  terms 
of  the  contract  it  was  the  duty  of  the  cburcb 
to  keep  this  property  Insured  to  the  extent 
Of  its  Interest  hi  It  On  tbe  31st  of  Decem- 
ber It  had  an  interest  in  the  proeprty  to  the 
extent  of  (12,440;  when  tbe  prepay  was 
destroyed,  its  interest  in  the  property  was 
(14,489.59,  or  a  sum  greater  than  the  judg- 
ment rendered  against  tbe  sureties.  By  tbe 
express  terras  of  the  contract  it  was  the  duty 
of  the  cburch  to  keep  this  property  insured  to 
tbe  extent  of  its  Interest  therein,  and  bad  it 
done  so,  and  had  the  property  been  destroyed 
as  it  was,  tbe  sureties,  on  paying  the  judg- 
ment here,  would  have  been  entitled  to  an 
assignment  of  the  Insurance  policies  by  subro- 
gation, or  otherwise,  to  reimburse  themselves 
for  their  loss. 

Another  argument  is  that  the  destruction  of 
this  building  was  tbe  result  of  the  negligence 
of  tbe  contractors,  and  that  therefore  they 
and  their  sureties  are  estopped  from  Insisting 
upon  tbe  defense  that  the  cburcb  failed  to 


insure  the  property  to  tbe  extent  of  its  Incer- 
est  therein.  Tbe  reply  pleaded  by  tbe  cburcb 
to  the  defense  of  its  failure  to  insure  tbe  prop- 
erty has  already  been  set  out  In  tbls  repl; 
tbe  church  did  not  plead,  as  an  estoppel 
against  tbe  sureties,  that  the  property  bad 
been  destroyed  through  the  negligence  of  the 
contractors.  It  seems,  however,  that  the  ques- 
tion as  to  whether  the  destruction  of  tbe  build- 
ing was  the  result  of  tbe  negligence  of  the 
contractors  was  made  an  liwportant  qaestioL 
before  the  jury.  We  are  at  a  loss  to  undn-- 
stand  bow  this  question  could  have  bee«  mii- 
torial  under  the  pleadings  in  the  case.  The 
sureties,  by  their  contract,  agreed  tbat  tke 
contractors  should  furnish  material  and  erect 
this  building  according  to  tbe  plans  and  speci- 
fications, and  turn  It  over  to  the  church.  Tbe 
building  having  been  destroyed  before  it  was 
delivered  to  tbe  church,  the  liability  of  tbe 
sureties  attached,  and  whether  tbe  building 
was  destroyed  by  fire  or  the  act  of  God,  or 
otherwise,  afforded  them  no  defense.  School 
Dlst  v.  Daucby,  25  Conn.  530.  It  is  argued 
that  tbe  destruction  of  tbe  building  by  the 
negligence  of  the  contractors  would  be  a  de- 
fense to  the  Insurance  company  in  a  suit 
against  it  on  the  insurance  policies,  had  tbe 
cburch  taken  them  out  But  it  is  sufficien! 
answer  to  this  argument  to  say  that  that  is 
not  the  case  on  trial.  Whether  the  negligence 
of  the  contractors  would  be  a  defense  for  tbe 
insurance  companies,  when  sued  upon  the 
policies,  is  to  l)e  determined  when  such  de- 
fense is  presented  by  tbe  insurance  compa- 
nies in  such  suit  The  church  cannot  excuse 
its  failure  to  comply  with  its  part  of  tbe  con- 
tract by  saying  that  its  performance  would 
have  been  of  no  value  to  the  sureties.  It< 
duty  was  to  insure  tbe  property,  and  when  the 
loss  sued  for  occurred,  and  was  paid  by  tbe 
sureties,  to  turn  over  to  them  tbe  insurance 
contracts  and  leave  the  sureties  and  tbe  in- 
surance companies  to  litigate  the  question  of 
the  bitter's  Uablllty. 

Another  argument  of  the  cburch  Is  that  tbe 
amount  of  Insurance  that  it  effected  on  tbe 
property  was  as  much  as  any  responsible  in- 
surance company  would  insure  the  propert:i- 
for.  This,  as  already  seen,  was  a  part  of  the 
reply  of  the  cburch  to  tbe  defense  of  its 
failure  to  insure  tbe  property.  We  do  not 
think  tbls  reply  a  good  one  in  this  respect. 
The  cburch  unconditionally  contracted  to  is- 
sure  the  building  to  the  extent  of  its  interest. 
Having  made  tbls  agi-eement  it  was  bound  to 
perform  it;  and  tbe  fact  that  it  was  unable 
to  procure  insurance  companies  to  write  insur- 
ance on  the  building  to  the  extent  of  its  inter- 
est therein  does  not  relieve  it  from  tbe  per- 
formance of  Its  agreement  Beebe  ▼.  John- 
son, 19  Wend.  600. 

A  final  argument  relied  upon  by  counsel 
for  tbe  church  to  overthrow  this  dtfense  I* 
that  since,  by  tbe  terms  of  the  contract  tbe 
building  was  to  be  completed  and  deUveted  to 
the  church  by  tbe  31st  of  December,  and  that 
as  it  was  not  finished  by  ttiat  time,  the  build- 
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Ing  from  that  date  waa  at  the  sole  risk  of 
the  contractors.     This  argument.  In  effect,  U 
that,  because  the  contractors  (ailed  to  com- 
plete the  building  by  the-  Slst  of  December, 
the  church  was  released  from  Its  part  of  the 
contract  to  keep  its  Interest  in  the  building  in- 
sured.    To  sustain  this  argument  it  is  insisted 
that  the  church  never  granted  to  the  contract- 
ors any  extension  of  time  for  completing  the 
building  beyond  the  Slst  of  December.    Un- 
der the  contract.  If  the  building  was  not  com- 
pleted by  the  Slst  of  December  the  contract- 
ors were  to  forfeit  to  the  church  the  sum  of 
$10  per  day  for  each  day  It  remained  unfin- 
ished; and  the  contract  further  provided  that 
in  case  the  contractors  failed  to  comply  with 
"any  of  the  articles  of  this  agreement,"  one 
of  which  was  to  complete  the  work  as  agreed, 
the  church  might  take  possession  of  It  after 
givhig  certain  notice  thereof  to  the  contract- 
ors.    Beading    these  two   provisions   of   the 
contract  together  it   is   evident   that  It   was 
within   the  contemplation  of  the  parties  at 
the  time  the  contract  was  entered  into  that 
the  buUdlug  might  not  be  completed  at  the 
very  day  fixed  by  the  terms  of  the  contract, 
and  that.  If  It  was  not,  the  church  should 
have  the  option  to  permit  the  contractors  to 
finish  the  work,  and  to  recover  from  them 
whatever  damages  the  church  might  sustain 
by  reason  of  the  building  not  being  comi^eted 
in  time;  or  the  church  might  at  Its  option  oc- 
clude the  contractors  from  any  further  con- 
nection with  the  work,  and  complete  it  itself. 
The  building  was  not  completed  by  the  Slst 
of  December,  but  after  that  date  the  contract- 
ors were  allowed  to  continue  the  work  with- 
out protest  or  objection,  or  at  least  the  church 
did  not  exercise  its  right  to  exclude  the  con- 
tractors from  the  work  and  finish  it  itself. 
After  the  Slst  of  December,  the  church  paid 
to  the  contractors,  for  labor  and  material  f ur- 
oished  for  this  building  after  that  date,  some- 
thing over  $2,000.     By  these  acts  the  church 
recognized  the  contract  as  in  full  force;  and, 
as  long  as  the  contract  was  in  force,  It  was 
under  obligation  to  perform  its  part  of  it 
It  is  very  strenuously  insisted  by  counsel  for 
the  church  that  the  payments  made  to  the 
contractors  for  labor  and  material  furnished 
after  the  Slst  of  December  were  made  with- 
out any  authority  from  the  church,  and  not 
binding  npon  the  church,  and  that  therefore 
the  contract  was  not  extended  after  the  Slst 
of    December.    It  appears  from  the  record 
that  the  party  who  made  the  payments  after 
the  Slst  of  December,  on  behalf  of  the  church, 
la   the  same  party  who  made  the  payments 
before  that  time.     But  we  do  not  think  it  is 
Daaterial  here  whether  there  was  a  valid  agree- 
ment entered  into  between  the  church  and  the 
contractors  to  extend  the  time  for  the  com- 
pletion of  this  building.     By  the  contract,  the 
church  had  the  option,  when  the  Slst  of  De- 
ft.>n)lH>r  passed,  and  the  building  was  not  com- 
pleted, to  charge  the  contractors  with  the  pen- 
alty provided  in  the  contract  for  noncomple- 
tion  of  the  building  on  time,  or  to  declare  the 


contract  at  an  end  so  far  as  the  connection  of 
the  contractors  with  the  work  was  concerned, 
take  possession  of  the  building,  and  finish  it 
Itself.  It  did  not  exclude  the  contractors 
from  the  work  nor  attempt  to  do  so.  It  pei^ 
mltted  them  to  go  on  and  furnish  labor  and 
material,  and  it  made  payments  to  them  for 
such  labor  and  material,  and  it  thereby  el(>ct- 
ed  to  regard  the  contract  as  in  full  force  and 
effect,  and  waived,  as  it  had  a  right  to  do, 
the  completion  of  the  building  on  the  day 
named  in  the  contract,  reserving  the  right  to 
recover  damages  from  the  contractors  for  the 
delay. 

We  conclude,  therefore,  that  the  failure  of 
the  church  to  keep  the  property  insured  to  the 
extent  of  its  Interest  therein  was  a  complete 
defense  to  the  sureties  on  the  bond  of  the 
contractor,  and  that  the  judgment  rendered 
against  the  sureties  is  contrary  to  law. 

The  Judgment  of  the  district  court  is  revers- 
ed, and  the  cause  remanded.  Reveraed  and 
remanded. 


CASE  V.  CASH.       1 

(Supreme  Court  of  Nebraska.     June  10,  1895.) 

Action  for  Blandir  —  Elbhests  or  Dahaobs— 
Alirration  of  Husband— Ixstkoctions. 

1.  The  alienation  of  the  affections  of  a  hus- 
band or  wife,  and  loss  of  home  and  support, 
which  are  proved  to  result  from  the  circulation 
of  slanderous  reports  concerning  the  injured 
party,  charging  such  party  with  the  commiHsion 
of  the  crime  of  adultery,  are  such  natnral  and 
probable  consequences  of  the  reports  as  to  con- 
stitute them  proper  elements  of  damages  in  an 
action  of 'slander  by  the  injured  party  against 
the  slanderer. 

2.  It  is  error  for  the  court  to  refuse  to  give 
an  instrnctioo  requested  by  a  party  to  the  case, 
which  is  pertinent  and  applicable  to  one  branch 
of  the  case  which  the  court  has  not  covered  in 
its  charge  to  the  jury,  unless  it  is  clear  that  snch 
refusal  to  give  tne  instruction  could  not  have 
prejudiced  the  party  by  whom  it  was  tendered. 

(Syllabus  by  the  ConrU 

Error  to  district  court,  Saunden  county; 
Wbeeler,  Judge. 

Action  by  Ida  B.  Case  against  Lucretla 
Case.  There  was  a  judgment  for  plaintllT. 
and  defendant  brings  error.    Reversed. 

Geo.  \y.  Simpson  and  J.  B.  Frick,  for 
plaintiff  in  error.  S.  H.  Sornborger  and  J. 
R.  Gilkeson,  for  defendant  in  error. 

HARRISON,  J.  This  Is  an  action  com- 
menced by  defendant  in  error  (hereinafter 
referred  to  as  plaintiff)  to  recover  damages 
of  plaintiff  in  error  (hereinafter  calied  de- 
fendant) on  account  of  alleged  slanderous 
statements  made  by  defendant  in  reference 
to  plaintiff.  It  appears  from  the  evidence 
that  the  plaintiff  and  defendant,  at  the  time 
of  the  occurrence  upon  which  this  suit  was 
founded,  bore  the  relationship  of  daughter^ 
in-law  and  mother-in-law.  The  petition 
states  that  plaintiff  was  married  to  Oscar 
G.  Case  December  80,  1875,  and  that  she 
was  his  wife  at  the  date  of  the  alleged 
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■landerona  remarks,  and  at  the  commence- 
ment of  the  action.  That  on  the  3d  day 
of  Hay,  1889,  the  defendant.  In  the  pres- 
ence and  hearing  of  dlrers  persons,  falsely 
dnd  maliciously  spoke  and  published,  of  and 
concerning  the  plaintiff,  that  she  had  been 
unchaste  before  her  marriage,  had  become 
pregnant,  and  that  she  had  a  miscarriage 
on  the  evening  of  the  wedding  day,  and  fur^ 
ther  that  the  plaintiff's  first  child  which  was 
born  more  than  a  year  after  the  marriage, 
was  begotten  by  one  Dr.  Buck,  a  man  other 
than  plaintiff's  husband;  that,  "by  reason 
of  the  publication  and  utterance  of  said 
false  and  malicious  words  by  the  defend- 
ant, the  affections  of  plaintiff's  said  hus- 
band were  and  are  alienated,  her  domestic 
peace  and  happiness  is  destroyed,  and  plain- 
tiff has  been  deprived  of  ber  home,  her 
means  of  support,  her  peace  of  mind,  and  her 
bodily  health,  and  that  she  Is  damaged  in 
her  reputation  to  her  damage  in  the  sum  of 
$3,000.00."  In  the  second  cause  of  action  it 
is  stated  that  the  defendant  accused  plain- 
tiff of  being  at  a  neighbor's  house  "on  a 
whoring  scrape,"  or  "committing  adultery." 
"By  reason  of  the  utterance  and  publication 
of  said  false  and  malicious  words  by  the  de- 
fendant, the  affections  of  plaintiff's  said  hus- 
band were  and  are  alienated,  her  domestic 
peace  and  happiness  are  destroyed,  and 
plaintiff  has  been  deprived  of  her  home,  her 
means  of  support,  her  peace  of  mind,  and 
her  bodily  health,  and  that  she  Is  damagedi 
In  her  reputation  to  her  damage  In  the  sum 
of  $3,000.00."  In  the  third  count  of  the  pe- 
tition It  Is  stated  that'  defendant  charged 
plaintiff  with  adultery,  committed  with  a 
man  In  the  emj^loy  of  the  husband,  and  with 
living  with  the  hired  man  in  a  state  of 
adultery,  and  that  the  husband  caught  the 
plaintiff  and  employe  in  the  act  of  adultery, 
and  concludes  that  "by  reason  of  the  speak- 
ing and  publishing  of  said  false  and  ma- 
licious words  by  the  defendant,  the  affec- 
tions of  plaintiff's  said  husband  were  and 
are  alienated,  her  domestic  peace  and  hap- 
piness destroyed,  and  plaintiff  has  been  de- 
prived of  her  home,  her  means  of  support, 
her  peace  of  mind,  and  her  bodily  health, 
and  that  she  is  damaged  in  her  reputation 
to  her  damage  in  the  sum  of  $4,000.00."  The 
following  motion  was  filed  by  defendant: 
"Comes  now  the  defendant  and  moves  the 
court  to  strike  out  of  the  first  cause  of  ac- 
tion In  the  plaintiff's  petition  the  words  fol- 
lowing, to  wit:  Commencing  on  the  24th 
line  of  the  said  first  cause  of  action,  'the  af- 
fections of  plaintiff's  said  husband  were  and 
are  alienated,  her  domestic  peace  and  hap- 
piness is  destroyed,  and  plaintiff  has  been 
deprived  of  her  home  and  means  of  sup- 
port,' for  the  reason  that  the  same  are  re- 
dundant, immaterial,  and  irrelevant.  Sec- 
ond. We  further  move  the  court  to  strike  out 
of  the  second  cause  of  action  of  plaintiff's 
petition,  commencing  on  the  lOtb  line  there- 
of, the  following  words,  to  wit:    'The  affec- 


tions of  plaintiff's  said  husband  were  and 
are  alienated,  her  domestic  peace  and  hap- 
piness are  destroyed,  and  plaintiff  has  been 
deprived  of  her  home,  her  means  of  sup- 
port,' for  the  reason  that  the  same  are  re- 
dundant, immaterial,  and  irrelevant.  Third. 
We  further  move  the  court  to  strike  out  of 
plaintiff's  petition  the  following  words,  to 
wit,  commencing  on  the  fourteenth  line  of 
the  third  cause  of  action:  "The  nffectlons  of 
plaintiff's  said  husband  were  and  are  alien- 
ated, her  domestic  peace  and  happiness  were 
destroyed,  and  plaintiff  has  been  deprived  of 
her  home,  her  means  of  support,'  for  the  rea- 
son that  the  same  are  redundant,  irrelevant 
and  immaterial,"— and  on  hearing  was  over- 
ruled, to  which  counsel  for  defendant  ex- 
cepted. The  answer  was  then  filed  on  be- 
half of  defendant,  in  which  the  allegations 
of  the  petition  in  regard  to  the  marriage  of 
plaintiff  with  Oscar  O.  Case,  and  the  exist- 
ence of  the  marriage  relation  at  the  begrln- 
ning  of  the  suit,  and  that  before  such  mar- 
riage the  plaintiff  was  an  unmarried  woman, 
were  admitted,  and  each  and  every  other  al- 
legation of  the  petition  was  denied.  There 
was  a  trial  of  the  issues  to  the  court  and  a 
jury,  resulting  In  a  verdict  for  plalntlfT  in 
the  sum  of  $4,750,  and  on  hearing  of  de- 
fendant's motion  for  a  new  trial  the  plain- 
tiff was  required  to  remit  from  the  amount 
of  the  verdict  the  sum  of  $2,250,  or  a  new 
trial  was  awarded  the  defendant  The 
plaintiff  made  a  remittitur  of  the  amount  re- 
quired, and  the  motion  for  a  new  trial  was 
overruled,  and  judgment  rendered  in  favor 
of  plaintiff  for  $2,S00,  and  on  behalf  of  de- 
fendant the  case  is  presented  to  this  court 
for  review. 

The  first  assignment  of  error  to  which  our 
attention  is  directed  by  counsel  In  their  ar- 
gument is  that  the  trial  court  erred  In  over- 
ruling the  motion  of  defendant  to  strike  oat 
of  each  count  of  the  petition  what  was 
claimed  to  be  Immaterial,  redundant,  and  ir- 
relevant matter,  being  all  that  portion  of 
each  count  In  which  the  alienation  of  the 
affections  of  plaintiflT's  husband,  the  destruc- 
tion of  her  domestic  peace  and  happiness, 
and  deprivation  of  her  home  and  means  of 
support  were  stated  as  elements  of  damages 
resulting  from  the  alleged  slanderous  words 
spoken  of  plaintiff  by  defendant  We  think 
that  the  framer  of  the  petition  meant  by  the 
portions  of  the  petition  attacked  by  the  mo- 
tion to  state,  and,  by  a  fair  construction  of 
the  words  employed,  did  state,  that  the  plain- 
tiff was  deprived  of  the  conjugal  society  of 
the  husband,  that  he  did  not  live  with  her  or 
support  her,  or  that  they  were  separated  as 
a  result  of  the  alleged  slanderous  reports. 
The  counsel  for  defendant  Insist  that  this 
was  not  a  reasonable  and  probable  conse- 
quence of  the  utterance  of  the  slanderons 
words  charged,  and  is  not  and  cannot  be 
considered  as  an  element  of  damages.  'With 
this  contention  we  cannot  agree.  It  Is  tme 
that  the  separation  may,  be  and  Is  the  ar* 
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of  the  party  who  In  hellef  of  the  reports  feels 
wronged,  but  the  moving  cause  for  such  act, 
and  without  which  it  would  not  occur.  Is  the 
^ect  of  the  slander  upon  the  mind,  directly 
Inducing  such  action.  The  wrongful  act  of 
the  slanderer  is  the  cause  of  the  wrongful 
act  of  the  husband  or  wife,  and  It  is  not 
only  natural,  but  reasonable,  that  a  husband 
or  wife,  upon  knowledge  of  such  reports  as 
were  the  basis  of  this  suit,  and  a  belief  of 
them,  should  and  does  deny  to  the  one  to 
whom  they  attach  or  apply  conjugal  rights 
and  duties,  and  we  can  discover  no  true  rea- 
son for  denying  the  party  Injured  (In  this 
case,  the  wife)  a  remedy  against  the  one 
who  caused  the  Injury,  the  slanderer.  Such 
was  the  conclusion  reached  by  Lord  Camp- 
bell, in  the  case  of  Lynch  v.  Knight,  9  H.  L. 
Cas.  577.  Bee,  also,  Cooley,  Torts,  in  note  to 
pages  227,  228;  Hodgklnson  v.  Hodgklnson 
(Neb.)  61  N.  W.  B77.  Of  the  cases  cited  by 
counsel  for  defendant  to  sustain  their  view 
of  the  question  involved,  is  that  of  Georgia  ▼. 
Kepford,  45  Iowa,  48,  an  action  of  slander. 
In  which  It  was  alleged  that  the  defendant 
falsely  charged  plaintiff,  who  was  a  married 
man,  with  the  crimes  of  adultery  and  lar- 
ceny, and  in  consequence  thereof  the  plain- 
tiff's wife  abandoned  him  and  refused  to  live 
with  him.  The  court  held:  "Desertion  of  a 
husband  by  a  wife,  in  consequence  of  the 
publication  of  the  charge  against  him  of  lar- 
ceny and  adultery,  is  not  such  a  natural  and 
proximate  consequence  of  a  slander  as  to 
entitle  him  to  special  damages  therefor;"  but 
also  stated :  "Semble,  that  if  the  charge  had 
been  made  for  the  purpose  of  Inducing  the 
desertion,  special  damages  would  have  been 
recoverable  therefor."  A  comparison  of  the 
reasoning  employed  in  the  Iowa  case  with 
that  in  the  case  of  Lynch  v.  Knight,  supra, 
convinces  us  of  the  superiority  of  the  argu- 
ments used  in  the  latter  case,  and  of  the 
soundness  of  the  conclusion  therein  reached, 
and  we  will  adopt  and  follow  them,  and 
where  proof  la  made  of  the  publication  of  the 
slanderous  reports,  and  it  Is  also  proved  that 
the  desertion  of  the  husband  or  wife  resulted 
as  a  consequence  thereof,  then  the  Injured 
party  Is  entitled  to  compensation  or  dam- 
ages for  such  desertion. 

Another  assignment  of  error  is  that  the 
court  erred  In  refusing  to  give  to  the  Jury  in- 
struction numbered  3,  requested  by  defend- 
ant. The  instruction  referred  to  reads  as 
follows:  "The  Jury  are  instructed  that  In 
this  case  they  cannot  assume  or  infer  any 
damages  except  such  as  are  the  direct  and 
Immediate  result  of  the  slanderous  words 
spoken  and  published.  The  loss  of  the  plain- 
tiff's home,  the  alienation  of  the  affections  of 
her  husband,  domestic  peace,  and  happiness, 
and  bodily  health  are  not  such  direct  and 
Immediate  results;  but  before  any  damages 
can  be  allowed  for  such  loss.  It  must  be  es- 
tablished by  a  preponderance  of  the  evi- 
dence, and  must  be  proved  to  have  been  oc- 
caslonud  by  the  speaking  and  publishing  6f 


the  slanderons  words  charged  and  offered  In 
this  cause."  To  arrive  at  a  just  conclusion 
in  regard  to  this  alleged  error.  It  will  be  nec- 
essary to  notice  a  portion,  at  least,  of  what 
the  trial  court  did,  or  rather  did  not,  do 
when  Instructing  the  Jury  in  reference  to  the 
claim  of  the  plaintiff  for  damages,  in  so  far 
as  the  elements  of  injury  alluded  to  in  the 
instruction  quoted  were  Involved,  or  should 
have  been  noticed.  In  charging  the  jury,  the 
court  first  gave  a  summarized  statement  of 
each  of  the  three  causes  of  action,  and  in 
each  made  no  reference  to  the  elements  of 
damages  claimed  by  the  plaintiff,  as  alleged 
In  full  in  each  cause  of  action  in  the  petition, 
but  closed  it  by  saying,  *'by  reason  of  which 
the  plaintiff  claimed  damages  in  the  snm  of 
$3,000,"  and  in  one  $4,000,  and  then  further 
said:  "The  jury  are  instructed  that  the  ma- 
terial allegations  of  the  petition  are  the  fol- 
lowing," and  after  first,  second,  etc.,  relating 
In  regular  order  to  the  publication  of  the 
slanders  of  the  plaintiff,  their  falsity,  etc.,  in 
the  "fifth"  gave,  as  one  of  the  material  alle- 
gations, "that  by  reason  thereof  the  plaintiff 
has  been  damaged  In  her  reputation,"  here 
again  entirely  omitting  the  plaintiff's  claim 
of  damages  for  loss  of  society  of  the  hus- 
band and  loss  of  home,  etc.;  and  in  no  por- 
tion of  the  charge  is  any  reference  made  to 
these  elements  of  the  plaintiff's  claim  for 
damages,  except  in  the  instruction  numbered 
18  this  general  one  appears:  "If  from  the 
evidence  in  the  case,  and  under  the  instruc- 
tions of  the  court,  the  jury  find  the  Issues 
for  the  plaintiff,  and  that  the  plaintiff  has 
sustained  damages  as  charged  in  the  peti- 
tion," followed  by  directions  as  to  the  man- 
ner of  estimating  damages.  Here  the  jury 
were  plainly  informed  that  they  might  con- 
sider and  find  upon  the  question  of  damages 
under  all  the  allegations  of  the  petition  In 
that  respect,  and  no*  other,  further,  or  dif- 
ferent mention  or  reference  made  to  the  ele- 
ments of  damages  to  which  It  was  sought  to 
direct  their  attention  by  the  instruction  num- 
bered 3,  requested  to  be  given  on  behalf  of 
defendant. 

The  evidence  discloses  that  the  plaintiff  and 
her  husband  had  "difficulties,"  and  during 
cross-examination  she  was  asked  the  ques- 
tion, "You  have  left  him?"  meaning  her  hus- 
band; and  she  answered,  "Tes,  sir";  and 
there  is  a  lack  of  any  direct  evidence  to  show 
that  it  was  by  reason  of  the  alleged  slander- 
ous reports  that  the  separation  of  plaintiff 
and  her  husband  ensued.  We  are  convinced, 
from  a  consideration  of  all  the  evidence  In- 
troduced bearing  upon  this  branch  of  the  case, 
coupled  with  Its  being  almost  entirely  Ignored 
in  the  instructions  as  given,  that  it  was  er- 
ror to  refuse  the  one  tendered  by  the  defend- 
ant To  fairly  submit  the  case  to  the  Jury, 
an  Instruction  in  regard  to  this  particular 
portion  of  it  was  necessary,  and  none  being 
prepared  and  given  by  the  court  on  Its  own 
motion,  and  one  offered  by  the  defendant,  the 
party  to  whose  prejudice  the  failure  to  so  in- 
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struct  would  operate,  It  was  error  to  refuse 
to  give  It,  and  which  we  cannot  say  was  with- 
out prejudice  to  the  substantial  rights  of  de- 
fendant 

The  court,  on  consideration  and  determina- 
tion of  the  motion  for  a  new  trial,  evidently 
concluded  that  the  verdict  was  excessive,  and 

ordered  a  remittitur  of  the  sum  of  $ 

therefrom,  which  was  made  by  the  plaintiff. 
It  ts  claimed  by  defendant  that  It  was  an  er- 
ror on  the  part  of  the  court  to  so  rule,  that 
it  should  have  set  the  verdict  aside  and  or- 
dered a  new  trial,  upon  becoming  convinced 
that  the  verdict  was  too  large.  It  Is  also 
urged  that  the  verdict  should  have  been  set 
aside  on  the  groundsf  of  misconduct  of  counsel 
for  plaintiff  during  the  closing  argument  to 
the  Jury,  consisting  of  statements  then  made 
by  the  attorney.  A  discussion  of  these  two 
alleged  errors  Is  not  necessary  to  a  decision 
of  the  case,  and  as  there  must  be  a  new  trial 
g:-anted  because  of  the  error  hereinbefore  in- 
dicated, and  these,  If  errors,  will  probably 
not  occur  again  if  a  new  trial  takes  place, 
we  will  not  further  notice  them.  Objections 
were  made  to  certain  of  the  instructions  giv- 
en by  the  court  on  Its  own  motion,  and  are 
now  urged  In  this  court.  An  examination  of 
the  instructions  which  It  Is  claimed  are  er- 
roneous leads  us  to  the  conclusion  that  some 
of  them  are  somewhat  imperfect  in  their 
statements  of  the  matters  sought  to  be  pre- 
sented to  the  Jury,  and  of  the  rules  for  their 
guidance,  and  some  are  not  very  skillfully 
drawn,  but  we  do  not  think  they  are  open  to 
the  objections  urged  against  them,  and  as  a 
new  trial  must  be  awarded,  we  will  leave  to 
the  trial  court.  In  the  event  of  such  new  trial, 
the  task  of  revising  and  correcting  any  of  the 
instructions  now  In  the  case  which  It  may  de- 
sire to  use. 

The  counsel  for  defendant,  in  noticing  al- 
leged errors  In  the  adtnisslon  of  testimony, 
makes  the  following  statement:  "We  con- 
tend that  the  court  erred  in  admitting  the 
evidence  In  response  to  questions  numbered 
30,  31,  33,  38,  41,  50,  51,  60,  68,  and  70,  re- 
spectively, and  especially  the  questions  which 
asked  for  general  conversations  and  the  con- 
duct of  Oscar  O.  Case,  the  husband  of  de- 
fendant in  error,  and  the  arrangements  made 
with  a  view  of  keeping  watch  over  the  con- 
duct of  the  defendant  In  error,"  and  proceeds 
with  an  argument  directed  generally  against 
all  the  testimony  elicited  in  answers  to  the 
questions  enumerated,  and  not  any  particular 
portion  of  it  This  evidence  was  In  the  main 
In  relation  to  conversations  between  the  wit- 
ness and  the  defendant,  portions  of  which 
were  about  matters  directly  In  Issue,  and  at 
least  one  of  which  occurred  In  the  presence 
and  hearing  of  plaintiff's  husband.  To  the 
extent  that  the  testimony  disclosed  that  an 
arrangement  was  made  by  which  the  witness 
and  others  were  to  watch  the  conduct  of 
plaintiff,  it  was  competent,  for  It  was  further 
disclosed  that  it  was  made  by  and  with  the 
consent,  and  probably  at  the  soUcitation,  of 


the  husband  and  son,  although  the  mother. 
Judging  from  what  appears  on  this  point  In 
the  testimony,  was  the  most  active  and  ef- 
fective worker  in  perfecting  such  arrange- 
ments. This  evidence  clearly  tended  to  abow 
the  condition  of  the  husband's  feelings  to- 
wards his  wife,  and  was  material  and  compe- 
tent On  the  subject  of  evidence  and  errors 
claimed  to  have  been  committed  by  the  trial 
court  In  ruling  upon  its  admissibility,  the 
coimsel  for  defendant  farther  state  in  tbe 
brief:  "The  evidence  elicited  In  questions 
292,  2d3,  294,  295,  296,  297,  298,  299,  300, 
301,  802,  330,  332,  333,  334,  335,  336,  337. 
339,  340,  342,  343,  and  381  should  have  been 
excluded  by  the  court;"  and  this  Is  followed 
by  a  general  argument  as  to  admissibility  of 
evidence  given  In  answers  to  the  interroga- 
tories numbered  In  the  record,  as  indicated  in 
the  statement  quoted,  and  without  reference 
to  any  particular  portion  of  It  A  large  part 
of  this  testimony  considered  as  a  whole,  as 
counsel  for  defendant  elected  to  argue  and 
present  It  for  examination,  related  to  the  life 
of  plaintiff  and  husband  from  the  date  of 
marriage  to  the  time  of  their  troublea  and 
separation,  and  without  doubt  some  of  It  -was 
incompetent  and  immciterial,  and  some  proper 
and  relevant,  but,  as  we  view  it,  none  of  this 
portion  was  prejud'.cial  to  the  rights  of  defend- 
ant Other  portions  of  this  testimony,  which 
referred  to  conduct  and  acts  of  the  husband 
prior  to  the  dates  of  the  alleged  slanders, 
tending  to  show  an  estrangement  of  his  af- 
fections from  the  wife,  and  transfen  of  his 
property,  which  were  made  prior  to  such 
dates,  and  all  of  which  might  have  been  eaa- 
sidered,  and  probably  were,  by  the  jury  In  es- 
timating the  damages  to  be  awarded  plaintiff, 
were  not  proper,  and  should  have  been  ex- 
cluded, and  their  admission  was  error.  Coun- 
sel for  defendant  also  argue  an  objection  to 
question  numbered  150  in  the  record,  and 
the  answer  thereto.  The  portion  of  this  an- 
swer by  which  it  appeared  that  the  witness 
then  giving  testimony  went  to  the  place  there- 
in Indicated  at  the  solicitation  of  plaintiff's 
husband  to  watch  her,  was  competent  as  tend- 
ing to  disclose  the  state  of  the  husband's  feel- 
\nga  towards  the  wife.  The  Judgment  of  the 
lower  court  is  reversed,  and  the  cause  re- 
manded.   Reversed  and  remanded. 


8IOLER  T.  McGONNBLL. 

(Sapreme  Conrt  of  Nebraska.    Jane  21,  1895.) 

Appeal — AsaioNHSXTS  or  Errok— Rbfdbai.  or 

IMSTBUCTIOMS— QBlTIBiU.  AssioNMuna. 

1.  An  assignment  of  error  here  that  the  dis- 
trict court  erred  in  admitting  the  evidence  of  m 
named  witness  will  be  oTerniled  if  any  of  the 
evidence  of  said  witness  was  properly  received. 

2.  An  assignment  of  error  that  a  diatrirt 
court  erred  in  giying  or  refusing  certain  instruc- 
tions will  be  ovcrmlud  where  it  aiqiean  frtm 
the  record  that  no  exception  was  talcen  to  tbe 
action  of  the  court  in  giving  or  refoaing  the  in 
structions  complained  of. 

3.  An  assignment  of  error  in  a  netition  in 
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error  that  the  oonrt  erred  in  oTermllng  the  mo- 
tion for  a  new  trial,  such  motion  containing 
seven  separate  and  distinct  gronnds,  is  too  gen- 
eral, since  it  does  not  point  oat  or  suggest  where- 
in the  Terdict  and  judgment  were  erroneous. 
Glaze  T.  Parcel,  59  N.  W.  382.  40  Neb.  TaH,  fol- 
lowed. 
(STlIabos  hj  the  Conrt.) 

Error  to  district  coart,  Lincoln  county;  Ne- 
ville, Judge. 

Action  by  Ben  M.  SIgler  against  Sarah  Mo- 
Connell  for  Injuries  to  horses  caused  by  a 
barbed-wire  fence  erected  by  defendant  De- 
fendant had  Judgment,  and  plaintiff  brings 
error.    AfiSrined. 

T.  Fulton  Gantt  and  Joseph  G.  Beeler,  for 
plaintiff  In  error.  Grimes  &  Wilcox,  for  de- 
fendant in  error. 

RA6AN,  0.  Sections  108, 109,  c.  78,  Ck>mp. 
St.  1893,  provide:  Section  108:  "That  from 
and  after  the  passage  of  this  act  it  shall  be 
unlawful  for  any  person  to  build  a  barbed 
wire  fence  across  or  in  any  plain  traveled 
road  or  track  in  common  use,  either  public 
or  private.  In  this  state,  without  first  putting 
up  sufScient  guai'ds  to  prevent  either  man 
or  beast  from  running  Into  said  fence."  Sec- 
tion 100:  "Any  person  violating  the  provi- 
sions of  the  foregoing  section  shall  be  guilty 
of  a  misdemeanor,  and  fined  not  less  than 
five  nor  more  than  twenty-five  dollars,  and 
shall  be  liable  for  all  damages  that  may  ac- 
crue to  the  party  damaged  by  reason  of  said 
barbed  wire  fence."  Ben  M.  SIgler  sued 
Sarah  McConnell  in  the  district  court  of  Lin- 
coln county,  and  alleged  in  bis  petition  that 
on  the  19th  of  June,  1892,  McOonnell  bad 
built  a  barbed-wire  fence  on  tbe  north  line 
of  her  land  across  and  In  a  plain  traveled 
road  in  common  use,  without  putting  up  any 
guards  "whatsoever,  as  required  by  law"; 
that,  on  the  night  of  said  10th  of  June,  SIg- 
ler was  driving  a  span  of  horses  attached  to 
a  buggy  upon  said  "plain  traveled  road,"  and 
one  of  said  horses  became  entangled  In  said 
barbed-wire  fence,  and  was  injured,  for 
which  injury  he  prayed  damages.  The  an- 
swer of  McConnell  admitted  the  building  of 
tbe  fence,  pleaded  that  tbe  injury  to  Sigler's 
horse  was  the  result  of  his  own  negllgeuce, 
and  denied  all  the  other  allegations  in  the  pe- 
tition. There  was  a  trial  to  a  Jury,  with  a 
verdict  and  Judgment  in  favor  of  McConnell, 
and  Sigler  prosecutes  to  this  court  a  petition 
in  eetor. 

1.  The  first  assignment  of  error  is  that  "tbe 
court  erred  In  admitting  tbe  evidence  of  the 
witness  John  McConnell."  Under  any  view 
of  the  case,  some  of  the  evidence  given  by 
this  witness  was  competent  and  proper;  and, 
again,  it  appears  from  an  examination  of  the 
bill  of  exceptions  that  no  objection  was  made 
by  SIgler  on  the  trial  to  any  of  the  evidence 
of  this  witness.  The  assignment  must  there- 
fore be  overruled. 

2.  Tbe  second  assignment  is  that  tbe  court 
erred  in  giving  the  second,  third,  fourth,  fifth, 
a^6  sixth  paragraphs  of  the  instructions  giv- 


en by  the  court  on  Its  own  motion.  Some  of 
these  instructions  were  properly  given;  and, 
as  the  assignment  Is  that  the  court  erred  in 
giving  all  of  them,  we  cannot  consider  it  any 
further  than  to  ascertain  whether  any  one  of 
the  instructlans  objected  to  was  properly  giv- 
en. Again,  it  appears  from  the  transcript 
tbat  Sigler  took  no  exception  to  the  giving  of 
either  of  the  instructions  complained  of  at 
the  time -they  were  given.  The  assignment, 
then,  must  fail. 

3.  Tbe  third  assignment  is  that  tbe  court 
erred  in  giving  the  fifth  and  sixth  paragraphs 
of  the  instructions  asked  by  McConnell. 
What  has  been  said  under  tbe  second  assign- 
ment of  error  ic  applicable  to  this,  and  for 
the  same  reason  the  assignment  must  be  over- 
ruled. 

4.  The  remaining  assignment  is  that  the 
court  erred  in  overruling  tbe  motion  for  a 
new  trial.  In  Glaze  v.  Parcel,  40  Neb.  732, 
S9  N.  W.  382,  it  was  held  that  "an  assign- 
ment of  error  In  a  petition  in  error  that  the 
court  erred  in  overruling  the  motion  for  a 
new  trial,  such  motion  containing  five  sep- 
arate and  distinct  groimds,  is  too  general, 
since  It  does  not  point  out  or  suggest  wherein 
the  verdict  and  Judgment  were  erroneous." 
In  the  case  at  bar  tbe  motion  contained  sev- 
en distinct  grounds,  and  it  further  appears 
from  the  record  that  Sigler  took  no  exception 
to  the  order  of  tbe  court  overruling  his  mo- 
tion for  a  new  trial. 

Tbe  petition  in  error  presents  nothing  for 
review.  Tbe  Judgment  of  tbe  district  court 
is  affirmed. 


Mc<AULEy  et  al.  v.  COOLEY. 
(Supreme  Court  of  Nebraska.  June  21,  1896.) 
Pabthsksbif— DissoLUTiox — Acoountiko — Ksif  ■- 
DIBS  OF  Partnbks  inter  Sb. 
Where  a  partnership  business  has  been 
fully  settled  upon  an  agreed  basis  furnished  by 
the  boolcs  kept  by  one  partner,  and  all  its  assets, 
by  agreement,  have  b^n  turned  over  to  this  oth- 
er partner,  and  afterwards  it  transpires  that, 
by  reason  of  the  failure  of  the  partner  who  kept 
the  aforesaid  books  to  enter  therein  items  show- 
ing his  own  receipt  of  money  of  the  firm,  his 
partner  has  suffered  damage  to  the  extent  of 
such  items,  an  action  at  law  may  be  maintained 
for  such  damage  against  the  partner  who  caused 
such  injury,  and  against  such  sureties  as  have 
agreed  to  be  responsible  for  damages  of  the  char- 
acter described. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Adams  county;  Oas- 
lin.  Judge. 

Action  by  J.  H.  Cooley  against  W.  S.  Mc- 
Auley  and  another  on  a  bond.  There  was  a 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

John  M.  Ragan  and  J.  B.  Cessna,  fOr  plain- 
titts  m  error.  Dllwortb,  Smith  &  Sbockey,  for 
defendant  in  oror. 

RYAN.  0.  On  tbe  12th  day  of  October. 
1888,  J.  H.  Cooley  and  George  A.  Bentley  en- 
tered into  a  written  agreement  wbareby  they 
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aBsodated  themselves  as  partners  under  the 
firm  name  of  J.  H.  Ck)oley  &  Ckk,  for  the  pur- 
pose of  dealing  In  lumber.  By  the  terms  of 
this  agreement,  George  A.  Bentley's  obliga- 
tions were  as  follows:  "The  said  Oeo.  A. 
Bcntley  shall  and  he  Is  hereby  firmly  bound 
to  give  all  of  his  time,  and  use  his  beet  efforts, 
to  promote  the  Interest  of  their  business. 
The  said  Geo.  A.  Bentley  is  to  keep  the  books 
of  the  firm  In  a  careful  and  workmanlike 
manner,  and  to  render  a  Just,  true,  and  accu- 
rate account  of  all  goods,  wares,  commodities, 
merchandise,  moneys,  and  accounts  at  any 
time  required,  and  to  do  all  the  work  required 
to  be  done  In  the  business  as  long  as  one  man 
can  do  it,  after  which  the  expense  of  hiring 
a  man  shall  be  done  equally  out  of  the  busi- 
ness; and  Geo.  A.  Bentley  to  be  allowed  to 
draw  toe  his  personal  expense  a  sum  not  to  ex- 
ceed forty  dollars  ($40)  for  each  month,  which 
amount  shall  be  charged  to  his  personal  ac- 
count, and  come  out  of  his  share  of  the  prof- 
Its."  The  plaintiffs  In  errca*,  by  their  written 
undertaking  In  relation  to  the  above  contract, 
bound  themselves  as  follows:  "Whereas,  on 
the  12th  day  of  October,  1888,  the  above- 
bounden  George  A  Bentley  and  the  said  J. 
H.  Cooley  entered  into  a  copartnership  for  the 
purpose  of  carying  on  the  business  of  lumber 
and  coal,  &a.  In  the  village  of  Holstein,  In 
the  county  of  Adams,  and  state  of  Nebraska: 
Therefore,  the  condition  of  this  obligation  Is 
such  that  If  the  above-bounden  George  A  Bent- 
ley shaU  do  and  perform  all  the  acts  and  re- 
quirements of  the  written  contract  entered 
into  by  and  between  the  said  parties  of  the 
above  date,  and  shall  carry  out  the  obligations 
therein  required  of  him  strictly  to  its  sph-it 
and  terms,  then  this  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and  effect" 
The  firm  of  J.  H.  Cooley  &  Ck>.  was  dissolved 
about  July  31,  1889.  On  the  date  last  named 
it  Is  clear  from  the  evidence  that  the  lumber 
owned  by  the  firm  was  measured,  and  an  in- 
voice made.  There  was  a  settlement  made 
between  the  individual  members  of  the  firm 
at  or  about  that  time,  and  the  entries  in  the 
Arm  books  by  Bentley,  being  assumed  to  be 
correct  were  acted  upon  by  both  parties  as  a 
reliable  basis  for  a  full  settlement  of  the  part- 
nei'slilp  matters.  Not  only  was  a  settlement 
made  at  this  time,  but,  pursuant  thereto,  all 
the  assets  of  the  partnership  firm  were  turned 
over  and  transferred  to  J.  H.  Cooley.  Upon 
the  basis  assumed.  It  was  agreed  between  the 
partners  that  there  was  due  from  Bentley  to 
Cooley  the  sum  of  $13.  This  action  at  law 
was  brought  for  the  most  part  to  recover  up- 
on the  bond  signed  by  the  plaintiffs  in  error 
the  several  amounts  which  Bentley  had  been 
paid  and  had  failed  to  make  a  record  of  in  the 
books  of  the  copartnership  in  any  way.  The 
allegations  of  the  petition  were  very  general, 
but  were  based  upon  the  theory  that  for 
whatever  sums  Bentley  had  received  to  his 
own  use  and  made  no  entry  of  in  the  books 
(which  it  was  his  duty  accurately  to  keep)  the 
jilaiutlffs  in  enor  were  liable. 


WliUe  the  petition  was  p^baps  less  definite 
llian  it  might  have  been,  there  was  no  objec- 
tion made  on  that  score;  nor,  Indeed,  do  we 
understand  that  even  now  such  objection  Is 
urged.  The  plaintiffs  in  error  Insist  however, 
that  no  suit  at  law  could  be  maintained  be- 
tween the  partners  until  a  settlement  bad 
been  had  between  them.  There  was  Just 
such  a  settlement  and  an  adjustment  of  the 
liability  of  each  upon  a  false,  misleading  basis 
furnished  by  the  partner,  for  the  faithful  per- 
formance of  whose  duties  In  that  very  respect 
the  plaintiffs  in  error  were  liable.  This  ac- 
tion was  not  to  wind  up  a  partnership,  but 
was  for  the  failure  of  one  partner  to  perform 
certain  duties  as  he  had  contracted  with  an- 
other person  to  do  them.  True,  these  duties 
pertained  to  partnership  affairs  between  the 
contracting  parties;  the  undertaking  In  this 
respect  was  none  the  less  that  of  Bentley  in- 
dividually, and  for  faithful  performance  of 
such  individual  undertaking  plaintiffs  In  error 
were  liable.  There  was  sufficient  evidence  to 
sustain  a  finding  that  the  failure  of  Bentlej 
to  account  for  moneys  received  by  him  bad 
resulted  in  damage  to  Cooley  to  the  amount 
found  by  the  com-t 

There  was  a  claim  made  in  argument  tiiat 
because  the  articles  of  copartnership  provided 
that  the  partnership  investment  should  not 
exceed  $3,000,  whereas  in  fact  $5,000  was  in- 
vested, therefore  plaintiffs  in  error  were  re- 
leased from  their  guaranty.  We  fall  to  see 
why  this  result  should  follow,  for  the  grava- 
men of  this  action  was  the  failure  of  Bentley 
to  perform  bis  duties,  and  his  failure  in  this 
respect  had  no  relation  to  the  investment  in 
the  business  of  more  than  was  contemplated 
by  the  articles  of  agreement  It  is  quite 
likely  that  the  limitation  of  $3,000  would  have 
prevented  a  recovery  of  more  than  that 
amount  in  case  Bentley  had  misappropriated 
a  sum  in  excess  thereof,  but  such  a  liability 
would  be  much  in  excess  of  that  for  which 
Bentley  and  his  sureties  were,  in  fact,  found 
answerable.  The  mere  fact  that  more  bad 
been  advanced  than  the  defendant  in  error 
was  bound  to  furnish  would  not  discharge  tlie 
sureties.  Chigett  v.  Salmon,  5  Gill  &  J.  314; 
Banking  Co.  v.  Van  Vorst,  21  N.  J.  Law.  10i>. 
The  Judgment  of  the  district  court  Is  af- 
firmed. 

RAGAN,  C,  having  been  of  counsel  in  this 
case,  took  no  part  In  its  consideration  or  de- 
termination. 


CHICAGO,  B.  &  Q.  R.  CO.  T.  HOWARD. 

(Supreme  Court  of  Nebraska.    Jane  21,  1S9R.> 
Fbllow  Servants  —  Bkaeehbk  —  Drawbab  xmt 

COUP1.ER — EiVIDBirCB   or   DePKCTS — HAJ.PBAC- 
TICE — LlABIUTT  0»  BuBOBOa. 

1.  A  brakeman  is  a  fellow  servant  of  anoth- 
er brakeman  when  both  are  employed  upon  thr 
same  train,  and  an  accident  which  happens  t» 
one  solely  by  reason  of  Hie  negligence  of  the  oth- 
er does  not  render  liable  for  conBequeoc  daia- 
ages  the  common  employer  of  both. 


Digitized  by 


Uoogle 


Neb) 


CHICAGO,  B.  A;  Q.  B.  CO.  «.  HOWABD. 


878 


2.  He  hmppeuing  of  an  accident  through  the 
displacement  of  a  drawbar  or  coupler  of  a  desig- 
nated kind  or  design  is  not  sufficient  proof  that 
such  kind  or  design  of  appliance  is  defective, 
wlien  the  displacement  complained  of  is  dearly 
shown  to  hare  been  caused  by  the  negligent  and 
reckless  manner  in  which  the  car  equipped  with 
SQch  coupler  or  drawbar  was  Tiolently  pushed 
against  another  car. 

3.  A  BDigeon  is  required,  in  th«  exercise  of 
his  profession,  to  employ  onl^  that  degree  of 
knowledge  and  skill  ordinarily  possessed  by 
merabers  of  the  same  profession.  Where  one, 
as  a  volunteer,  undertakes  to  provide  necessary 
surgical  services  for  another,  he  cannot  be  held 
liable  in  damages  for  the  negligence  or  malprac- 
tice of  such  surgeon  as  he  summons,  provided 
such  snrgeon  possesses  the  knowledge  and  skill 
ordinarily  possessed  by  other  surgeons,  and  the 
employer  had  no  reason  to  suspect  that  such  sor- 
goon  would  neglect  or  fail  to  use  his  knowledge 
and  skill  to  the  advantage  of  his  patient 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Adams  county; 
Beall,  Judge. 

Action  by  John  W.  Howard  against  the 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany. There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.     Reversed. 

Dilworth  &  Smith,  T.  M.  Marquett.  J.  A. 
Kilroy,  and  J.  W.  Deweese,  for  plaintiff  In 
error.  Capps  &,  Stevens,  for  defendant  In 
error. 

RYAN,  C.  L  This  action  was  brought  by 
the  defendant  in  error  in  the  district  court  of 
AUams  county  for  the  recovery  of  damages 
alleged  to  have  been  snstaioed  by  defendant 
in  error  solely  through  the  negligence  of  the 
plaintiff  In  error.  In  the  petition  two  rail- 
road companies  were  named  as  defendants, 
but,  as  these  designations  seem  to  refer  to 
but  one  company,  we  shall  hereafter  speak 
of  the  defendants  as  a  single  entity.  Plain- 
tiff in  the  district  court  was  a  brakeman 
on  a  freight  train  of  which  the  runs  (always 
made  in  daylight)  were  between  Hastings 
and  Lincoln.  On  June  29,  1801,  this  train,  on 
its  way  from  Hastings  to  Lincoln,  stopped  in 
the  afternoon  at  Dorchester.  There  it  was 
required  that  a  loaded  30-ton  coal  car  should 
l>e  switched  from  a  side  track  into  the  train, 
to  be  hauled  to  Lincoln.  This  was  done  by 
placing  the  coal  car  upon  the  main  track, 
and,  after  the  switch  bad  been  turned  for 
the  purpose,  shoving  the  coal  car  back  upon 
the  main  track  beyond  the  switch.  The 
place  where  the  coal  car  tonld  I>e  safely  left 
on  the  main  track  was,  by  signals,  indicated 
by  Brakeman  Morledge,  who  turned  the 
switch  as  required,  and  the  coal  car  was  left 
at  the  point  thus  indicated  by  him.  Owing 
to  some  Inadvertence,  or  perhaps  some  mis- 
calculation of  this  brakeman,  the  coal  car 
was  permitted  to  come  to  a  stop  at  a  point 
BO  near  the  switch  that  a  car  passing  on  the 
.<<ide  track  would  not  clear  it.  It  is  claimed 
it  was  not  known  to  plaintiff  that  the  coal 
car  was  ieft  at  such  a  point  as  to  render 
probable  an  injary  to  any  one  riding  on  a 
car  along  the  side  track,  and  that,  if  to  such 
a  person  an  injury  tiapjKaed  by  i-easou  of  a 


collision  with  the  coal  car,  the  railroad  com- 
I»auy  should  be  liable  for  resulting  damages. 

2.  After  the  coal  car  had  been  disposed  of, 
the  plaintiff,  imder  directions  of  the  conduct- 
or, undertook  to  place  a  stock  car  opposite 
a  certain  chute  on  the  side  track.  Mr.  Mor- 
ledge, after  adjusting  the  switch,  signaled 
for  the  engine  to  be  backed  rapidly.  This 
signal  was  communicated  to  the  fireman, 
who,  in  turn,  signaled  to  the  engineer;  and 
the  backing  was  promptly  done  as  le- 
qulred.  Plaintiff  stepped  upon  the  platform 
of  a  car  tietween  the  stock  car  and  the 
engine,  known  as  the  "show  car."  This  was 
an  old  passenger  car,  equipped  with  t  MlUer 
coupler,  and  was  used  by  a  traveling  party 
of  show  people.  Mr.  Morledge,  when  the 
nearest  platform  of  the  show  car  reached 
him,  stepped  upon  said  platform,  Jnst  as 
plaintiff,  havtaig  reached  the  stock  car  Just 
ahead  of  the  show  car,  was  atempting  to 
reach  the  ladder  for  the  purpose  of  climbing 
to  the  top  of  the  stock  car,  that  he  might 
there  manage  its  brakes.  His  right  foot  was 
on  the  tiand  rail  on  the  comer  of  the  stock 
car.  At  this  Instant  there  was  a  colltslon 
between  the  comer  of  the  stock  car,  moving 
at  the  rate  of  atmut  seven  miles  per  hour, 
and  the  coal  car,  standing  on  the  main  traclc 
By  the  resulting  Jolt,  the  drawbar  of  tbe 
show  car  was  bent  out  of  shape;  and  for 
some  reason,  not  satisfactorliy  explained,  the 
Miller  coupler  struck  the  iron  rod  on  which 
rested  the  plaintiff's  foot,  in  such  a  manner 
as  to  catch  plaintiff's  said  foot  between  said 
iron  rod  and  the  end  of  the  show  car,  and, 
at  the  same  time,  bent  the  rod  against  said 
foot,  and  greatly  bruised  It  In  argument  it 
is  urged  tliat  the  railroad  company  was  neg- 
ligent in  permitting  to  be  placed  in  its  train 
the  show  car,  equipped,  as  It  was,  with  a 
MUler  coupler. 

3.  Tbe  injured  man  was  taken  to  Hastings 
on  the  first  passenger  train  going  westward. 
In  the  petition  it  was  alleged  that  Imme- 
diately after  plaintiff's  arrival  in  Hastings, 
the  railroad  company's  yard  master  at  that 
place  smnmoned  Dr.  Chapman,  who  made  an 
examination  of  plaintiff's  Injuries,  and  said 
he  thought  be  could  save  the  foot;  and  that 
"tliereafter  Dr.  Chapman,  of  Hastings,  Dr. 
Livingstone,  of  Plattsmoutb,  and  Or.  Den- 
ny, of  Lincoln,  both  and  all  of  whom  were 
duly-authorized  agents,  physicians,  and  sur- 
geons of  and  in  the  employ  and  pay  of  de- 
fendants, then  and  thereafter,  as  will  be 
more  fully  told  herein,  took  full  and  com- 
plete charge  of  plaintiff's  injury  and  case. 
Plaintiff  further  alleges  the  fact  to  be  that 
the  said  Chapman,  Denny,  and  Livingstone, 
the  physicians  and  surgeons  above  named, 
agents  of  defendants,  are  each  and  all  of 
them  men  who  possess,  as  well  as  profess,  a 
high  degree  of  sitlll,  ability,  and  knowledge 
of  medicine  and  surgery."  Following  the 
above-quoted  language,  it  was  averred,  in  ef- 
fect, that,  by  reason  of  the  neglect  of  said 
Hurgeous  to  amputate  his  injured  foot.  plain- 
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tiff  was  caused  to  suffer  much  pain,  and  that, 
finally,  the  said  amputation  was  negligently 
performed.  On  account  of  the  aggravation 
of  plaintiff's  sufferings  through  the  alleged 
negligence  of  the  aforesaid  surgeons,  he 
claimed  he  should  recover  damages  against 
the  railroad  company.  On  his  aforesaid 
causes  of  action  there  was  a  verdict  and 
Judgment  for  $6,000. 

4.  It  is  observable  that  there  was  no  com- 
plaint in  the  petition  that  Mr.  Morledge  was 
not  a  careful,  competent  brakeman.  From 
the  fact  that  this  brakeman  did  not  signal 
so  that  the  coal  car  should  be  placed  on  the 
main  track  beyond  the  reach  of  a  car  on 
the  side  track,  it  is,  however,  urged  that  the 
railroad  company  should  l>e.taeld  liable.  Tliat 
this  proposition  must  have  been  approved  by 
the  district  court  is  evident  from  the  fact 
that  Judgment  was  rendered  on  the  general 
verdict,  notwithstanding  the  answers  of  the 
Jury  to  special  interrogatories  numbered  1 
and  3.  These  are  as  follows:  "(1)  Was  the 
plaintiff  injured  by  reason  of  the  coal  car  be- 
ing left  on  the  main  track  so  close  to  the 
switch  as  not  to  leave  room  for  the  cars  to 
pass  by  on  the  switch  without  collision? 
Ans.  Yes."  "(3)  Would  the  acident  have  hap- 
pened if  the  coal  car  had  been  left  at  a  sulii- 
cient  and  safe  distance  from  the  switch  so 
as  to  leave  room  for  the  cars  to  pass  in  on 
the  side  track  without  striking  the  coal  car? 
Ans.  No."  There  is  no  question  made,  nor  is 
there  room  for  doubt,  that  Mr.  Morledge  and 
the  defendant  in  error  were  "fellow  serv- 
ants" In  the  strictest  legal  sense  of  that 
term.  They  were  employed  in  the  manage- 
ment of  the  same  train,  and  every  considera- 
tion which  operates  to  exonerate  the  employ- 
er from  liability  for  an  injury  sustained  by 
an  employe  owing  entirely  to  the  negligence 
of  a  coservant  applies  with  full  force.  See 
Youll  V.  Railroad  Co.,  66  Iowa,  346,  23  N.  W. 
736;  RaUroad  Co.  v.  Rush,  84  III.  S70;  Rail- 
road Co.  V.  Plunkett,  25  Kan.  188;  Besel  v. 
Railroad  Co..  70  N.  Y.  171;  Railroad  Co.  ▼. 
Gllmore,  62  Tex.  891.  The  fact  that  there 
was  negligence,  and  that  it  was  the  sole 
cause  of  the  Injury,  was  fixed  beyond  per- 
adventure  by  the  above  special  findings  of 
the  Jury.  It  is  provided  by  section  2W  of  the 
Code  of  Civil  Procedure  that,  "when  the 
special  finding  of  facts  is  Inconsistent  with 
the  general  verdict,  the  former  controls  the 
latter,  and  the  court  may  give  judgment  ac- 
cordingly." Under  the  admitted  facts,  and 
those  which  with  the  same  binding  effect  had 
been  established  by  the  aboye  special  find- 
ings of  the  Jury,  there  was  error  In  render- 
ing judgment  in  accordance  with  the  general 
▼erdict 

5.  There  was  no  erldence  that  the  railroad 
company  was  guilty  of  negligence  In  permit- 
ting to  be  placed  upon  Its  line  of  railroad  the 
show  car,  on  account  of  any  of  its  parts  be- 
ing out  of  repair.  Such  criticism  as  has  been 
offered  has  been  with  reference  to  the  alleged 
vfact  that  the  Miller  coupler  was  one  of  bad 


design.  There  was  no  proof  of  tbis  claim 
other  than  such  Inferences  as  were  drawn 
from  the  fact  that  at  the  time  the  stock  car, 
moving  at  the  rate  of  seven  miles  per  hour, 
was  suddenly  brought  to  a  stop  by  the  load- 
ed coal  car,  it  caused  the  Miller  coupler,  or 
rather  the  drawbar  connected  with  it,  to  be- 
come bent,  and  to  this  circumstance  the  Inju- 
ries of  the  defendant  in  error  were  attributa- 
ble. There  was  no  evidence  whatever  that 
any  other  kind  of  a  coupler  or  drawbar 
would  have  sustained  without  displacement 
the  shock  to  which  this  was  subjected.  What 
we  are  asked  to  sanction  Is  the  proposltiou 
that,  when  this  accident  happened,  the  mere 
fact  that  the  MlUer  coupler  or  drawbar  struck 
the  foot  of  the  defendant  In  error  justified  an 
inference  that  this  coupler  or  drawbar  was 
therefore  dangerous.  There  was  undisputed 
testimony  given  by  Mr.  Morledge  that,  in 
view  of  complaints  of  the  Inmates  of  the 
show  car  as  to  the  rough  handling  of  their 
car,  defendant  in  error  had  suggested  to  this 
witness  that  said  show  people  be  given  "a 
damn  good  shaking  up."  It  would  seem 
that,  speaking  after  the  manner  of  men,  thiii 
was  quite  successfully  accomplished;  and 
yet  there  is  no  known  rule  which  requires 
that  railroad  companies,  by  the  use  of  ap- 
pliances of  unusual  design  or  strength,  should 
anticipate  and  provide  against  the  result 
of  such  pranks.  It  was  laid  down  by  the  ma- 
jority opinion  In  Railroad  Co.  v.  Landaoer, 
30  Neb.  642,  54  N.  W.  976,  that  the  Infer- 
ence of  negligence  against  a  railroad  com- 
pany must  be  a  reasonable  one,  and  that, 
where  It  Is  impossible  to  infer  negUgenoe 
from  established  facts  without  reasoning  ir- 
rationally and  contrary  to  common  sense  and 
the  experience  of  average  men,  there  is  no 
question  for  the  Jury,  and  the  court  should  di- 
rect a  verdict  for  the  defendant  In  Kilpat- 
rlck  V.  Richardson,  40  Neb.  478,  58  N.  W. 
932,  it  was  held  that  the  presumption  <^  nef;- 
llgence,  where  entertained,  must  be  Crom 
proved  and  conceded  facts,  and  from  socb 
must  be  the  logical,  reasonable,  and  probablp 
deduction.  There  was  no  evidence  which 
justified  the  submission  of  this  case  to  the 
jury  because  of  negligence  on  the  railroad 
company's  part  which  caused  or  contributed 
to  the  infliction  of  the  Injury  complained  of. 

6.  It  Is,  however,  urged  that  the  railroad 
company  should  be'  held  liable  for  the  alleged 
malpractice  of  its  surgeons.  The  fifth  and 
sixth  special  Interrogratories,  with  their  t«- 
spectlve  answers  thereto  by  the  Jury,  were  in 
this  language:  "(6)  Do  you  find  that  th« 
plaintiff  Is  entitled  to  recover  on  account  of 
the  medical  treatment  that  be  received  after 
the  accident?  Ana.  Yes.  By  Court:  DoyoF 
find  that  the  plaintiff  is  entitled  to  recover 
for  both  the  accident  and  the  medical  treat- 
ment? Ans.  Yes."  It  has  ah«ady  been 
shown  that  the  raUroad  company  had  been 
guilty  of  no  negligence  contributing  to  the  ac- 
cident whereby  the  defendant  In  error  m» 
injured,  wherefore,  at  the  time  when  Ita  al- 
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>eged  nirgeons  were  called  In  a  professional 
capacity  to  attend  upon  the  defendant  in  er- 
ror, the  situation  was  as  though  the  summon- 
ing of  these  professional  gentlemen  had  been 
by  an  indlyldual  or  corporation  not  engaged 
In  operating  a  railroad.  It  was  alleged  In 
the  petition  that  the  surgeons  who  in  an  al- 
leged unskillful  manner  amputated  the  foot 
«f  the  defendant  in  error  were  at  that  time 
"duly-authorized  agents,  physicians,  and  sur- 
geons of  and  In  the  employ  and  pay  of  de- 
fendants then  and  thereafter."  This,  If  true, 
entitled  the  railroad  company  to  demand  the 
rendition  of  such  surgical  aid  for  its  em- 
ployte  as  it  chose  to  require  in  their  behalf. 
Since  it  was  alleged  in  the  petition  that  the 
yard  master  was  duly  authorized  to  call  In 
Dr.  Chapman,  it  may  be  assumed  that  the 
services  of  tliis  surgeon  were  rendered  upon 
the  special  request  of  the  railroad  company. 
As  to  the  serylces  of  the  other  two,  the  entire 
dependence  seems  to  be  upon  the  fact,  alleged 
generally,  that  they,  as  well  as  Dr.  Chapman, 
were  Its  authorized  agents,  physicians,  and 
surgeons.  At  the  time  they  assumed  the  con- 
trol of  Mr.  Howard's  case,  the  most  that  can 
be  said  Is  that  they  were  required  so  to  do 
by  their  employer,  the  plaintiff  in  error.  It 
was  alleged  in  the  petition  that  these  physi- 
cians and  surgeons  professed  to  possess,  and 
in  fact  did  possess,  a  high  degree  of  skill, 
ability,  and  knowledge  of  medicine  and  biu> 
gery."  In  Hewitt  v.  Eisenbart,  36  Neb.  7»4, 
55  N.  W.  252,  a  malpractice  case,  the  follow- 
ing rule  was  recognized:  "The  law  requires 
of  a  BurgeoD  in  the  treatment  of  his  patient 
the  exercise  of  that  degree  of  knowledge  and 
skill  ordinarily  possessed  by  the  members  of 
the  medical  profession."  In  the  case  at  bar 
there  was  no  attempt  to  prove  what  particu- 
lar degree  of  knowledge  and  skill  was  pos- 
sessed by  the  surgeons  who  performed  the 
amputation  of  which  complaint  is  now  made. 
It  was  by  plalntlfT  alleged,  and  therefore,  as 
against  his  present  contentions.  It  must  be  ac- 
cepted as  true,  that  they  possessed  a  high  de- 
gree of  skill,  ability,  and  knowledge.  When 
the  railroad  company  required  serrlcee  to  be 
performed  for  the  defendant  in  error  by  these 
surgeons,  it  was  not,  under  the  circumstan- 
ces of  this  case,  liable  for  more  than  a  Judi- 
cious selection,  and  this  it  made  without  ques- 
tion. It  would  be  absurd  to  insist  tliat  not 
only  this  selection  should  be  prudent,  but  that 
the  company  should  guaranty  that  the  sur- 
geons selected  would  make  no  mistake  and 
be  guilty  of  no  negligence.  The  very  fact 
that  there  was  required  of  the  surgeons,  in 
the  line  of  their  duties,  the  possession  of  a 
superior  degree  of  skill  and  of  knowledge  of 
medicine,  precludes  the  possibility  that  the 
officers  or  employes  of  the  railroad  company 
should  bare  exercised  a  supervisory  control 
and  direction  of  the  time  when  and  the  mode 
In  which  the  necessary  surgical  (deration 
should  be  performed.  It  was  required  only 
that  the  surgeons  selected  should  possess 
tbat  degree  of  knowledge  and  skill  ordinarily 


possessed  by  members  of  the  same  profes- 
sion. A  fair  construction  of  the  language  of 
plaintiff's  petition  more  than  met  this  require- 
ment, and  the  plaintiff  In  errcx'  was  not  re- 
sponsible for  the  manner  in  which  sucb 
knowledge  and  skill  were  employed,  in  the 
absence  on  its  part  <tf  any  express  limita- 
tions or  directions  to  their  surgeons  and  of 
the  possession  of  such  knowledge  as  would 
lead  a  reasonably  careful  person  to  suspect 
that  there  would  probably  be  negligence  or 
malpractice. 

8.  From  a  full  consideration  of  all  ttae  facts, 
we  are  satisfied  that  the  defendant  in  error 
was  not  entitled  to  a  verdict,  and  that,  upon 
the  request  made,  the  court  should  have  so 
Instructed  the  jury.  The  questions  consid- 
ered arose  naturally  in  order  before  the  al- 
leged release  of  the  railroad  company  execut- 
ed In  consideration  of  the  payment  to  defend- 
ant in  error  of  certain  sums  by  the  Burling- 
ton Relief  Ass:clation,  of  which  he  was  a  mem- 
ber. The  conclusion  tbat  plaintiff  was  not 
entitled  to  recover  upon  the  facts  pleaded 
and  proved  has  relieved  us  of  the  necessity 
of  considering  the  effect  of  the  release  al- 
leged and  established. 

The  Judgment  of  the  district  court  is  re- 
versed. 


STEATTON  t.  DOLE. 
(Supreme  Court  of  Nebraska.    June  19,  1895.) 

CONTIMDANCE    TO    TaEX    DeFOSITION  —  ABDSS     Or 

DiscRBTiON — Action  tob  Breacb  of  Fbomiss 

TO  HaRBT — DeFENBEB— DaUAOIS  —  EVIDENCB  — 
INSTHUCTIOMS  —  iMPEAOailBHT —  Pbaotiob— Ab- 
euMENTS  or  Counsel. 

1.  An  application  for  continuance  is  address- 
ed to  the  discretion  of  the  trial  court,  and  the 
mling  thereon  will  not  be  disturbed  in  the  ab- 
sence of  a  dear  abuse  of  discretion. 

2.  Provisions  for  the  taking  of  testimony  in 
one  state  for  use  in  the  courts  of  another,  and 
the  enforced  attendance  of  witnesses  for  that 
purpose,  are  founded  on  comity,  and  are,  in 
the  absence  of  express  statatory  provision  to  the 
contrary,  eztrtjndidal  as  to  the  courts  of  the 
state  where  sudi  evidence  is  soni^t. 

3.  A  continuance  will  not  be  granted  to  en- 
able a  party,  by  proceedings  for  oontempt  in  the 
courts  of  Wisconsin,  to  compel  a  coutumadons 
witness  to  testify  by  deposition,  there  being  no 
presumption  that  by  refusing  to  answer  he  is 
guilty  of  contempt  of  any  court  of  that  state. 

4.  In  actions  for  breach  of  promise  to  mar- 
ly, evidence  of  the  defendant's  reputation  for 
wealth  is  admissible,  not  for  the  purpose  of 
proving  his  abiHty  to  pay-damages,  but  as  tend- 
ing to  show  the  condition  in  life  which  the  plain- 
tiff  would  hare  secured  by  a  consummation  of 
the  marriage  contract,  aUhough  it  is  not  per- 
missible to  the  plaintiS  to  particularize  the  de- 
fendant's property. 

6.  The  defendant's  mother,  at  Ms  request, 
procured  the  plaintiff  to  receive  him  as  a  suitor, 
and  was  otherwise  actively  engaged  la  promot- 
ing the  marriage  agreement.  Held,  that  the 
communications  by  the  former  to  the  plaintiff 
while  thus  engaged  touching  the  defendant's 
property,  made  as  an  inducement  to  the  mar- 
riage contract,  are  admissible  in  evidence  in  an 
action  against  the  latter  for  the  breach  thereof. 

6.  Error  not  probably  conducing  to  a  wrong 
final  decision  is  no  ground  for  the  reversal  of  a 
judgment 
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7.  Bdd  pemiissible  for  the  defendant  to 
proTe  n>ecific  acts  of  incontinence  on  the  part  of 
the  nlaintlff.  If  guilty  of  fornication,  that  fact 
would  be  a  defense  to  her  action,  since  personal 
purity  is  one  of  the  implied  conditions  of  her 
agreement  If  her  actions  have  been  wantonly 
indelicate  and  inconsistent  with  the  conduct  of 
a  pure-minded  woman,  that  fact  is  admisdble, 
at  least  in  mitigation  of  damage. 

8.  A  judgment  will  not  be  reversed  for  the 
giving  of  an  erroneous  instruction  where  the 
verdict  is  clearly  right,  and  the  only  one  which 
could  hare  been  rendered  upon  the  particular 
issue  involved. 

9.  Evidence  set  oot  in  the  opinion  Jul4  ad- 
missible for  the  purpose  of  impeachment,  the 
necessary  foundation  therefor  having  been  laid. 

10.  Although  the  practice  of  reading  to  the 
Jury  from  reported  decisions  should  not  be  en- 
couraged, the  subject  is  one  witliin  the  discre- 
tion of  the  trial  court,  and  presents  no  grounds 
for  Interference  by  this  court,  in  the  absence  of 
an  abuse  of  discretion. 

11.  Arguments  of  counsel  based  upon  facts 
not  in  evidence  will  not  justify  the  reversal  of  a 
judgment  when  the  objectionable  remarks  were 
evidently  made  in  reply  to  the  argument  of  the 
complaining  party,  who  was  guilty  of  the  first 
offense  in  that  regard. 

12.  Evidence  examined,  and  field  suiBcient  to 
sustain  the  verdict  and  judgment  of  the  district 
court. 

(Syllabus  by  the  Court.) 

Error  to  district  cotirt,  Lancaster  cotmty; 
Tnttle,  Judge. 

Action  by  Florence  E.  Dole  against  Thomas 
A.  Stratton.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  AfBrm- 
ed. 

E.  E,  Brown  and  Q.  M.  Lambertson,  for 
plaintiff  in  error.  W.  A.  Starr,  J.  B.  Strode, 
and  R.  D.  Steams,  for  defendant  in  errw. 

POST,  J.  This  was  an  action  by  the  de- 
fendant In  oTor,  in  the  district  court  of  Lan- 
caster county,  for  the  breach  by  the  plaintiff 
In  error  (defendant  below)  of  an  alleged  prom- 
ise of  marriage  It  is  also  alleged  as  a  part 
ot  the  cause  of  acti(Hi  in  the  court  below  that 
the  defendant  therein,  under  promise  of  mar- 
riage, seduced  and  debauched  the  plaintiff,  to 
her  damage,  etc.  The  answer,  while  denying 
the  alleged  seduction,  admits  a  promise  of 
marriage  conditioned  that  the  plaintifT  should 
prove  upon  inquiry  to  be  a  woman  of  good 
character  and  reputation.  It  is  further  al- 
leged that  the  defenaant,  subsequent  to  said 
promise,  ascertained  that  the  plaintiff  was 
not  a  woman  of  good  character  and  reputa- 
tion, but  that  she  wts,  on  the  contrary,  im- 
moral and  unchaste,  by  reason  of  which  he 
declined  to  consummate  the  agreement  above 
mentioned.  There  was  a  trial  in  the  district 
court,  resulting  In  a  verdict  and  Judgment  for 
the  plaintlfT  therein,  from  which  the  defend- 
ant prosecutes  proceedings  by  petition  In  er- 
ror to  this  court 

The  first  of  the  errorr  assigned  Is  a  denial 
of  a  contintunce,  on  the  motion  of  the  de- 
fendant. In  order  to  enable  him  to  secure  the 
testimony  of  one  Rowley,  an  alleged  material 
witness.  By  reference  to  the  defendant's  af- 
fidavit, we  observe  that  he  claims  to  have 
learned  from  the  plaintifTs  own  confession  on 
the  31st  day  of  December,  ISOO,  wbUe  the 


agreement  was  still  in  force,  that  she  bad 
been  criminally  intimate  with  certain  persons. 
Including  the  witness  named,  and  which  is 
the  ground  upon  which  he  relies  for  a  ixsstl- 
flcatjon  of  his  refusal.  The  action,  as  shown 
by  the  record,  was  commenced  in  the  district 
court  April  27,  1891.  and  a  trial  had  therehi 
in  the  month  of  April,  1892,  resulting  In  a  rer- 
dict  which  was,  en  the  defendant's  motion, 
set  aside  and  a  new  trial  ordered.  The  mo- 
tion for  continuance  above  mentioned  \rat 
made  at  the  Septembei,  1892,  term,  to  wit. 
September  20th,  and  the  order  orerrullng  it 
Dears  date  of  December  9th,  being  the  68th 
day  of  said  term.  On  the  23d  day  of  August 
of  that  .vear.  the  deposition  of  said  Rowley 
was  taken  before  a  notary  public  in  the  city 
of  Racine,  In  the  state  of  Wisconsin.  Duz-ing 
said  examination,  the  witness  was  asked 
whether  there  Iiad  at  anytime  existed  criminal 
relations  between  himsdf  and  the  plaintiff, 
which  question  he  refused  to  answer,  as- 
signing as  a  reason  therefor  tliat  his  relations 
with  the  platntifr  were  his  "own  personal 
business."  It  was  urged  in  the  district  court 
and  which  contention  Is  here  renewed,  that  If 
sufitcient  time  had  been  allowed  for  tliat  pur- 
pose the  defendant  could,  by  means  of  pro- 
ceedings for  contempt  in  the  courts  of  Wis- 
consin, have  compelled  the  witness  to  answer, 
and  that  his  answers  would  have  established 
the  defense  alleged.  That  an  application  for 
continuance  is  addressed  to  the  discretion  of 
the  trial  court,  and  that  the  ruling  thereon 
will  not  be  disturbed  unless  such  discretion  is 
shown  to  have  been  abused,  are  propositions 
so  firmly  established  by  the  decisions  of  this 
court  as  to  render  a  reference  to  them  wholly 
unnecessary.  Rowley  It  should  be  noted,  re- 
sided In  this  state  continuously  from  the  date 
of  the  alleged  confession  of  the  plalntiflf  In 
December,  1890,  until  the  month  of  Septem- 
ber, 1891;  yet  no  attempt  was  made  to  secure 
bis  testimony  until  the  month  of  August 
1892.  Nor  bad  any  steps  been  taken  at  the 
time  of  the  overruling  of  the  motion  to  compel 
him  to  answer  the  questions  propoundeil 
The  district  court  evidently  regarded  the 
showing  of  diligence  as  Insufficient  to  entitle 
the  defendant  to  a  further  continuance,  and 
such  conclusion  cannot  be  regarded  as  an 
abuse  of  discretion  calling  for  Interference  by 
this  court 

But  the  district  court  was  apparently  in- 
fluenced by  another  consideration,  and  whioh 
Is  of  Itself  a  sufficient  justification  of  the 
ruling  assigned,  viz.  the  Improbability  of  se- 
curing the  evidence  sought  by  resort  to  pn>- 
ceedings  for  contempt  in  the  courts  of  Wis- 
consin. The  law  which  authorizes  the  taking 
of  testimony  in  one  state  for  use  In  the  coun^ 
of  another  state,  and  which  requires  the  at- 
tendance of  witnesses  for  that  purpose,  is 
founded  upon  comity,  and  Is,  as  remarked 
by  Lyon,  J.,  In  State  v.  Lonsdale,  48  Wi.x. 
365,  4  N.  W.  390.  extrajudicial  as  to  th« 
courts  of  the  state  where  such  evidence  L^ 
sought    It  follows  that- the  wituesus  uauied. 
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by  refnaing  to  answer  in  this  case,  Is,  In  the 
absence  of  a  special  statute  of  Wisconsin, 
guilty  of  no  contempt  of  any  comt  of  that 
state.  This  conclnsion  Is  in  harmony  with 
the  recognized  rule  as  well  as  the  decisions 
of  this  court  See  Johnson  t.  Bouton,  35  Neb. 
S98,  53  N.  W.  995,  and  cases  cited. 

The  plaintiff  was  permitted,  while  a  wit- 
ness in  her  own  behalf,  to  repeat  an  alleged 
statement  of  the  defendant's  mother  relating 
to  his  (defendant's)  financial  standing,  and 
which  is  assigned  as  error.  In  actions  of 
this  character,  evidence  of  the  defendant's 
general  reputation  for  wealth  is  admissible, 
not  for  the  purpose  of  proving  his  ability,  to 
pay  damages,  but  as  tending  to  show  the 
condition  in  life  which 'the  plaintiff  would 
have  secured  by  a  consummation  of  the 
marriage  contract.  Kerfoot  t.  Marsden,  2 
Fost.  &  F.  160;  Knlffen  ▼.  McConnell,  80  N. 
T.  285;  HoUoway  t.  Griffith,  32  Iowa,  409; 
Bennett  t.  Beam,  42  Mich.  346,  4  N.  W.  8; 
Olson  V.  Solverson,  71  Wis.  667,  88  N.  W. 
329;  Johnson  y.  Travis,  S3  Minn.  231,  22  N. 
W.  624;  Hunter  v.  Hatfield,  68  Ind.  422. 

But  it  is  not  as  a  rule  permissible  to  par- 
ticularize the  defendant's  property.  As  said 
in  Kerfoot  v.  Marsden,  supra,  "You  may  ask 
in  a  general  way  as  to  the  defendant's 
wealth,  bat  cannot  go  into  particular  items 
as  to  Ills  property."  See  also  Knlffen  v.  Mc- 
Connell, supra,  and  Chellls  v.  Chapman,  125 
N.  Y.  214,  26  N.  B.  308.  Our  first  impres- 
sion was  that  the  admission  of  the  declara- 
tions mentioned  was  error  requiring  a  re- 
versal of  the  Judgment  But  a  second  read- 
ing of  the  record  has  convinced  us  that  this 
Is  not  a  case  for  application  of  the  general 
rule,  in  view  of  Mrs.  Stratton's  relation  to  her 
son  (the  defendant),  and  the  conspicuoos 
part  taken  by  her  in  promoting  the  mar- 
riage contract  The  evidence  bearing  upon 
Uils  aspect  of  the  case  Is  free  from  conflict, 
and  may  be  summarized  as  follows:  About 
the  14th  day  of  October,  1890,  the  plaintiff, 
then  residing  with  her  parents  in  Red  Wil- 
low county,  and  engaged  in  teaching  school 
In  an  adjoining  district,  received  a  letter 
from  Mrs.  Stratton  Inquiring  if  she  was  mar- 
ried or  engaged,  and  soliciting  an  answer, 
saying  that  she  (plaintiff)  might  hear  some- 
thing to  her  advantage.  This  communica- 
tion was  followed  by  a  second  and  third 
within  the  period  of  a  month.  In  the  sec- 
ond, the  writer  mentioned  the  fact  that  her 
son  (the  defendant)  had  recently  broken  an 
engagement  with  a  young  woman  in  Iowa, 
to  whom  he  had  been  engaged,  and  that  she 
(Mrs.  Stratton)  would  like  to  have  him  call 
on  the  plaintiff  during  a  visit  he  was  then 
contemplating  to  that  part  of  the  state.  The 
third  letter  was  to  advise  plaintiff  of  the 
date  set  for  the  defendant's  visit  In  one  of 
the  letters  mentioned,  the  writer  referred  to 
her  friendship  for  the  plaintiff,  resulting 
from  a  previous  acquaintance,  saying  that 
ber  sop  thought  a  great  deal  as  she  did,  and 
would  like  a  girl  whom  she  admired.    The 


plaintiff  accordingly,  on  the  14th  day  of  No- 
vember following,  received  the  defendant  as 
a  suitor  at  her  home,  and  which  was  the  be- 
ginning of  their  personal  acquaintitnce.  Dur- 
ing that  visit  of  two  days  the  engagement 
in  question  was  made,  and  the  defendant,  at 
his  request,  was  received  by  plaintiff's  par- 
ents as  her  affianced  huxband.  After  re- 
turning to  his  home  in  Lancaster  county, 
near  the  city  of  Lincoln,  he  addressed  the 
plaintiff  a  letter,  under  date  of  November 
18th,  In  which  he  used  this  language:  "Moth- 
er was  surprised,  as  well  as  glad,  when  she 
beard  of  oar  engagement  She  did  not  real- 
ize how  much  in  earnest  I  was  when  I  re- 
quested her  to  write  to  you."  On  the  29th 
day  of  December  following,  the  plaintiff,  at 
the  request  of  Mrs.  Sti-atton,  visited  the 
latter  at  her  home,  and  remained  until  the 
evening  of  January  2d.  Further  reference 
will  be  made  to  that  visit  in  this  opinion, 
but  for  the  present  it  suffices  that  there  was 
subsequently  no  personal  communication  be- 
tween the  plaintiff  and  the  defendant  or  bis 
mother.  Returning  to  the  examlnatlou  of 
the  plaintiff  as  a  witness,  we  observe  tliat, 
after  testifying  to  the  engagement,  she  was 
interrogated  as  follows:  "Q.  Did  you  learn 
anything  of  his  financial  condition  prior  to 
his  coming  to  your  house?  A  Yee,  sir.  Q. 
Through  whom?  A  Through  his  mother, 
brother-in-law,  and  sister.  Q.  What,  if  any- 
thing, did  you  learn  through  his  mother  ao 
to  his  financial  condition?  [Objected  to  a? 
incompetent,  and  hearsay;  overruled;  excep- 
tion.] A  I  learned  that  he  had  property  in 
the  city  of  Lincoln,  and  that  he  had  also  160 
acres  of  land  lying  northeast  of  the  city. 
She  said  they  owned  a  half  section,  all  to- 
gether,—that  is,  Mr.  Stratton,  senior,  and 
Mr.  T.  A  Stratton,— but  that  T.  A  Stratton's 
property  was  worth  more  than  the  others, 
and  she  estimate  the  property  at  about 
$300,0(X),  as  near  as  I  can  remember."  The 
plaintiff  had  just  been  examined  regarding 
the  contents  of  Mrs.  Stratton's  letters,  ami 
the  utmost  that  can  be  claimed  by  defend- 
ant for  the  evidence  quoted  is  that  we  are 
left  in  doubt  whether  it  refers  to  the  written 
correspondence  or  to  information  previously 
communicated  to  the  witness,— a  doubt  which 
is  not  removed  by  the  other  evidence  In 
the  record.  Prior  to  Deceml>er  29,  1890,  the 
plaintiff  had  met  Mrs.  Stratton  on  one  oc- 
casion only,  .viz.  during  a  four  we^s'  visit 
at  the  home  of  a  common  relative  in  Hitch- 
cock county.  It  Is  not  showu  that  the 
amount  of  the  defendant's  property  or  that 
of  his  mother  was  referred  to  during  that 
visit.  Nor  are  we  at  liberty  to  presume 
that  Mrs.  Stratton  at  that  time  confided  to 
a  comparative  stranger,  in  whom  she  had  no 
Interest,  the  financial  standing  of  herself  or 
her  son,  rather  than  on  the  subsequent  occa- 
sion, when  actively  encouraging  the  suit  of 
the  latter  for  the  plaintiff's  hand.  It  is  a 
rule  of  universal  application  that  all  pre- 
sumptions are  in  favor  of  the  judgments  o' 
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courts  of  general  Jurisdiction,  and  tliat  one 
seelilnsr  a  reversal  on  the  ground  of  alleged 
error  Is  required  to  extilbit  tlie  record,  show- 
ing afflrmatively  that  the  ruling  complained 
of  is  not  merely  erroneous,  but  also  prejudi- 
cial to  his  rights.  The  reasonable  inference 
being  that  the  communication  touching  the 
defendant's  property  was  by  means  of  the 
written  correspondence,  conducted  at  his  re- 
quest, and  as  an  inducement  to  the  marriage 
contract,  It  was  admissible  in  evidence,  and 
the  court  did  not  err  in  receiving  It 

Albert  Dole,  the  plaintiff's  father,  who  was 
a  witness  In  her  behalf,  referring  to  a  con- 
versation with  the  defendant,  In  which  the 
latter  solicited  the  witness'  consent  to'  the 
proposed  marriage,  testified  as  follows:  "Q. 
State  what  he  said.  A.  I  think  he  told  me 
at  the  time  that  they  had  a  half  section  with- 
in two  miles  of  the  Lincoln  post  office,  and 
half  of  it  was  in  his  name,  and  the  other  halt 
In  bis  father's  or  mother's  name.  That  Is 
the  best  of  my  recollection  now.  And  I  was 
wanting  to  know  curiously  what  the  prop- 
erty was  worth  so  near  the  city,  so  I  quizzed 
him  something  about  it,  and  solicited  the  In- 
formation from  him  that  It  was  worth  a  good 
deal  of  money,  but  it  was  all  in  lots,  or  about 
all  in  lots.  Q.  Did  you  make  any  estimate 
from  his  representations  as  to  what  property 
he  had?  [Objection  to  the  witness'  giving 
any  estimate  be  made;  overruled,  and  de- 
fendant excepts.]  A.  As  near  as  I  can  re- 
member, he  estimated  to  me  so  that  I  figured 
out  his  land,  what  he  had  left,  was  worth 
about  1500  per  acre  from  the  lots  he  had 
sold.  He  told  me  be  had  sold  a  few  lots  oft 
the  piece.  I  don't  remember  how  many.  Q. 
Off  what  piece?  A.  Off  his  quarter  section, 
and  In  platting  it  it  was  worth  about  $500 
per  acre,— something  like  that"  It  Is  con- 
tended that  the  overruling  of  the  foregoing 
objection  was  prejudicial  error.  Counsel  do 
not  attempt  a  defense  of  the  above  ruling  in 
this  court,  and  we  assume  that  It  cannot  be 
successfully  defended.  But  is  the  error  prej- 
udicial, calling  for  a  reversal  of  the  Judg- 
ment? It  will  be  observed  that,  although 
the  question  embraced  all  of  the  defendant's 
property,  the  answer  Is  confined  to  a  par- 
ticular tract  of  land.  And  while  the  first 
sentence  thereof  might  warrant  the  inference 
that  the  value  mentioned  was  merely  the  es- 
timate of  the  witness,  the  answer  as  a  whole, 
in  connection  with  the  succeeding  one,  points 
unmlstalvnbly  to  the  defendant's  own  esti- 
mate, rather  than  that  of  the  witness.  We 
are,  after  repeated  examinations  of  this  part 
of  the  record,  unable  to  determine  that  the 
ruling  under  consideration  was  prejudicial  to 
the  defendant.  It  is  not  sufficient,  as  else- 
where stated,  that  an  erroneous  ruling  may 
possibly  be  prejudicial,  and  errors  not  prob- 
ably conducing  to  a  wrong  final  decision 
will  be  disregarded  by  the  appellate  court. 
Vide  Elliott  App.  Proc.  539,  632.  True,  the 
Jury  might  have  construed  the  language  quot- 
ed as  referring  to  the  estimate  of  the  witness 


only,  but  such  a  construction  is  neither  the 
natural  or  probable  one,  and  will  not,  there- 
fore, be  presumed  by  this  court 

It  was  sought  by  John  Paul  and  other  wit- 
nesses to  impeach  the  plaintiff's  characto-  by 
proving  that  she  was  reputed  to  be  iinrtmste 
in  the  neighborhood  of  her  home,  and  the  fol- 
lowing question  was  excluded,  on  her  objec- 
tion, during  the  examination  in  chief  of  the 
witness  named:  "Is  there  anything  yoo 
know,  of  your  own  personal  knowledge,  other 
than  what  you  have  told,  relative  to  bar  Im- 
proper conduct?"  It  was  certainly  permissi- 
ble for  the  defendant  to  show  specific  acts  of 
Incontinence  on  the  part  of  plaintiff,  whether 
committed  before  or  subsequent  to  the  mar- 
riage contract.  If  she  had  been  guilty  of 
fornication,  that  fact  would  have  been  a 
complete  defense,  since  p^'sonal  purity  was 
one  of  the  Implied  conditions  of  her  Agrtx- 
ment  If  she  had  been  guilty  of  acts  ivaa- 
tonly  indelicate  and  inconsistent  with  the 
conduct  of  a  pure-minded  woman,  that  fact 
was  admissible,  at  least  in  mitigation  of  dam- 
age. WUlard  v.  Stone.  7  Cow.  22;  Paltuo' 
V.  Andrpws,  7  Wend.  142;  W^illlams  v.  Hol- 
llngsworth,  6  Baxt  12;  Cole  v.  Holliday,  4 
Mo.  App.  84.  But  we  cannot  say  that  the 
ruling  on  that  question,  although  erroneous, 
is  prejudicial  to  the  defendant  for  the  rea- 
son that  no  offer  was  made  from  which  the 
court  could  determine  that  the  evidence  'was 
material  to  the  Issue  of  the  case.  It  has  beea 
frequently  held  that  such  an  offer  la  neces- 
sary as  a  basis  for  review  by  petition  In  er- 
ror. Masters  v.  Marsh,  19  Neb.  458,  27  N. 
W.  438;  Hamilton  v.  Ross,  23  Neb.  630. 37  N. 
W.  467. 

Exception  .was  taken  to  the  giving  of  one 
paragraph  of  the  charge  of  the  court  as  fol- 
lows: "With  respect  to  the  absolute  con- 
tract to  marry,  damages  for  its  breach,  and 
the  aggravation  thereof  by  the  alleged  se- 
duction, you  are  instructed  that  the  burden 
of  proof  is  upon  the  plaintiff  to  maintain  the 
same  by  a  preponderance  of  evidence.  And 
with  respect  to  the  alleged  conditional  prom- 
ise to  marry,  upon  ascertaining  the  good 
reputation  and  character  of  the  plaintiff,  the 
burden  is  upon  the  defendant  to  maintain 
the  same  by  a  like  preponderance  of  evi- 
dence." It  is  said  by  counsel  for  defendant 
that  "The  burden  was  upon  the  plaintiff  to 
establish  an  unconditional  promise,  or.  If 
there  was  a  condition,  that  It  had  been  com- 
plied with  on  her  part  So  plain  and  Just  a 
proposition  needs  no  authority  to  maintain 
It"  But  the  question  of  the  soundness  of 
the  proposition  stated  in  the  instruction  we 
regard  as  wholly  immaterial,  since  the  alle- 
gation of  an  unconditional  promise  is  con- 
clusively established  by  the  proofs.  Inde^. 
were  that  the  only  issue  In  the  case,  rnc 
court  might  with  propriety  have  directea  a 
verdict  for  the  plaintiff.  The  evidence  upon 
which  tills  conclusion  rests  is  the  numerous 
letters  of  the  defendant,  beginning  with  that 
of  November  18th,  above  referred    ta     To 
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Bet  out  that  correspondence  at  length  would 
be  without  profit  to  the  partiea  hereto,  or 
the  profession.  It  It  sufilclent  to  say  that 
they  abound  In  ezpressiona  of  the  tenderest 
iH^gard  for  the  plaintiff,  and  solicitude  for 
health,  which  was  somewhat  Impaired  by  re- 
cent Illness.  On  November  29th,  referring 
to  certain  presents  that  day  sent  her,  he 
wrote:  "The  photo  and  album  are  a  birth- 
day present,  but  the  ring  I  hope  you  will 
accept  as  haying  more  significance."  A.nd  on 
December  13th,  referring  to  her  acknowledg- 
ment of  the  letter  above  mentioned,  be 
wrote:  "How  glad  I  was  to  hear  that  you 
had  received  the  little  presents  all  right! 
And  a  thousand  thanks  for  accepting  the 
ring  In  the  way  you  did."  Again,  on  De- 
cember 18th,  he  wrote,  in  reply  to  an  in- 
quiry by  the  plaintiff:  "In  reference  to  the 
dress  you  expect  to  wear  on  the  day  I  look 
forward  to  that  will  make  me  the  happiest 
man  on  earth,  I  am  satisfied  to  leave  that 
to  your  own  good  judgment"  It  would  be 
discrediting  the  defendant's  intelligence  to 
permit  blm  to  say.  In  the  face  of  these  and 
many  like  expressions,  tliat,  by  the  terms 
of  bis  contract  with  the  plaintiff,  he  then 
had  under  consideration  the  question  of  her 
chastity.  The  foregoing  observations  lead 
naturally  to  a  consideration  of  the  visit  of 
the  plaintiff  to  defendant's  home,  on  the 
invitation  of  bis  mother.  Her  reception  by 
the  latter,  as  well  as  by  the  defendant,  was 
of  the  most  cordial  kind,  and  she  appears 
to  have  been  at  once  accorded  the  position 
of  prospective  wife  and  daughter,  although 
the  relations  of  the  parties  named  at  the 
termination  of  her  visit  four  days  later  are  a 
subject  upon  which  the  evidence  is  Irrecon- 
cilably conflicting.  A  statement  of  the  con- 
tentions of  the  parties  with  respect  to  this 
branch  of  the  case  is  deemed  sufficient,  with- 
out even  a  summary  of  the  evidence.  The 
defendant,  as  we  have  seen,  contends  that 
on  New  Tear's  the  plaintiff  confessed  to  falm 
ber  past  criminal  relations  with  the  witness 
Rowley  and  others,  and  which  fact  he  con- 
fided next  day  to  his  mother,  to  whom  it  is 
claimed  a  like  confession  was  made.  The 
alleged  confession  Is,  as  may  be  inferred, 
denied  by  the  plaintiff,  who  testifies  that  the 
defendant,  after  she  had  retired  on  the  night 
In  question,  entered  her  room,  when,  as 
flbe  claims,  ber  seduction  was  accomplished. 
There  is  about  the  story  of  each  that  which 
suggests  the  propriety,  if  not  the  necessity, 
of  corroboration.  But  the  issue  thus  pre- 
sented was  by  the  Jury  determined  in  ftivor 
of  the  plaintiff,  and  the  verdict,  like  other 
findings  based  upon  conflicting  evidence,  is 
conclusive.  We  find,  however,  In  the  subse- 
quent correspondence  of  the  parties,  much 
which  tends  directly  to  corrotx>rate  the 
plaintiff  and  to  contradict  the  defendant. 
For  instance,  on  January  2d,  the  day  after 
ber  departure  from  Lincoln,  the  plaintiff, 
addressing  defendant  from  Indianola,  wrote: 
"Dearest  Al:   I  arrived  here  safely,  and  feel 


very  well,  under  the  circumstances.  •  •  • 
Darling,  there  Is  a  place  In  my  heart  no  one 
but  you  can  fill,  and  I  realize  the  fact  more 
and  more  all  the  time.  However,  I  am  go- 
ing to  be  brave  and  clicerful,  and  wait  until 
the  time  comes  when  we  shall  not  be  separ- 
ated. I  cannot  help  but  worry  about  your 
mother.  I  fear  there  is  more  the  matter 
with  her  than  she  is  willing  to  admit.  I 
don't  Imagine  this  letter  will  seem  very 
cheerful  to  you,  but  I  do  feel  so  worried 
about  her  that  I  can't  help  expressing  It. 

•  •  •  Write  immediately,  so  that  I  may 
know.  I  have  bad  so  much  attention  from 
you  for  the  paut  week  that  I  miss  it  now. 

•  •  •  Give  my  love  to  your  mother."  The 
foregoing  was  followed  by  letters  on  the  lltb 
and  li)th  of  the  same  month,  in  each  of 
which  reference  Is  made  to  their  mutual  af- 
fection and  contemplated  marriage.  From 
the  last  we  quote  the  following:  "I  have  aU 
the  confidence  in  you  imaginable,  for  I  know 
jou  would  not  have  confided  in  me  as  you> 
did  if  you  had  not  thought  me  worthy  of 
your  imdivided  love,  and  you  may  be  sure 
no  gentleman  will  be  of  much  Importance 
this  winter.  I  do  not  intend  to  go  with  them 
any  more  than  if  we  were  married,  for  I  think 
It  Just  as  wrong  as  It  will  be  later."  The 
defendant,  replying  to  the  letter  of  January 
2d,  addressed  the  plaintiff:  "Dear  Era." 
and  after  some  suggestion  of  medical  treat- 
ment for  her,  adds:  "I  am  sure  your  father 
and  mother  will  concur  with  me,  and  I  as- 
sure you  my  motives  are  the  best,  for  T- 
would  write  this  if  I  never  expected  you  to 
become  my  wife."  Again,  on  the  15th,  after 
addressing  her  as  "My  Darling  Oirl,"  he 
wrote:  "How  I  would  enjoy  that  talk,  for 
I  am  Just  as  lonely  without  you  as  a  man 
can  be.  •  •  •  Why  could  we  not  write 
our  love  talks  on  separate  slips  of  paper; 
and  write  only  sober  business  talk  In  our 
letters  proper?"  These  communications  af' 
ford  unmistakable  evidence  of  the  relations 
of  the  parties  on  and  prior  to  the  date  last 
above  mentioned,  and  are,  to  say  the  least, 
radically  inconsistent  with  the  claim  tbat 
the  defendant  bad  before  that  time  learned 
from  the  plaintiff's  confession  her  Illicit  re- 
lations with  other  men  (Including  bis  own 
sister's  husband). 

Mrs.  Stratton,  defendant's  mother,  who  was- 
a  witness  in  his  behalf,  testified  on  ber  exam- 
ination in  chief  that  while  driving  from  her- 
home  to  Lincoln,  in  company  with  the  plain- 
tiff, on  the  morning  of  January  2d,  the  latter 
repeated  the  confession  alleged  to  have  been 
made  to  the  defendant,  which  Included  crim- 
inal relations  with  the  said  Rowley  and  the 
witness'  son-ln-Iaw,  Harvey  Gunder,  only. 
On  cross-examination  she  was,  in  substance, 
asked  if  she  had  not  on  a  day  named  stated 
to  Mr.  Starr,  in  front  of  Opelt's  hotel,  in  the 
city  of  Lincoln,  that  the  alleged  confession 
was  made  at  her  home,  In  the  presence  of  her 
son,  and  If  she  did  not  in  said  conversation 
further  state  to  Mr.  Starr  that  the  plaintiff. 
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during  said  confession,  admitted  haying  led 
an  tminoral  life  ever  since  she  was  old 
enougb,  and  that  she  bad  been  criminally  Inti- 
mate with  men  generally,  Including  a  man 
then  residing  In  Lincoln.  The  witness  haying 
answered  in  the  negative,  the  plaintiff  was 
permitted  to  call  Mr.  Starr  for  the  purpose  of 
impeachment,  and  who,  oyer  the  defendant's 
objection,  testified  that  she  had  In  a  conver- 
sation at  the  time  and  place  named  In  the 
foundation  question  used  the  language  there- 
in Imputed  to  her.  Although  the  ruling  of  the 
court  In  the  admission  of  that  evidence  Is  vig- 
orously assailed  by  counsel  for  the  defend- 
ants, we  are  unable  to  say  that  It  Is  error.  It 
la  true  that  a  witness  who  has  been  cross-ex- 
amined on  matters  collateral  to  the  Issues 
cannot,  as  to  snch  examination,  be  afterwards 
contradicted  by  other  witnesses.  But  the  al- 
leged confession  was  not  a  collateral  Issue  of 
the  case.  If  the  witness  had  previously  made 
statements  concerning  the  admissions  of  the 
plalntUT  80  radically  different  from  her  ver- 
sion thereof  at  the  trial,  that  fact  was  ad- 
missible as  bearing  upon  the  question  of  her 
credibility.  To  the  trial  court  is  committed 
some  discretion  In  prescribing  the  UmHs  at 
the  cross-examination,  whether  for  the  pur- 
pose of  Impeachment  or  otherwise,  and  in  the 
absence  of  a  clear  abuse  of  that  discretion  Its 
rulings  will  not  be  reviewed  by  this  court 

Finally,  It  is  argued  that  the  district  court 
should  have  set  aside  the  verdict  on  acconnt 
of  the  misconduct  of  the  pialntlirs  attorney, 
"in  reading  to  the  Jury  and  commenting  upon 
a  decision  of  the  supreme  court  of  Massachu- 
setts." From  the  evidence  in  the  bill  of  ex- 
ceptions. It  appears  that  defendant's  attorney, 
in  his  argument  to  the  J1U7,  stated  In  sub- 
stance that  the  case  on  trial  was  the  first  of 
Its  kind  ever  brought  in  Lancaster  county, 
that  not  a  dozen  cases  of  the  kind  had  ever 
been  tried  in  the  state  of  Nebraska,  and  but 
one  or  two  of  such  cases  had  ever  reached  the 
supreme  court.  The  reason,  he  said,  thai  so 
few  cases  of  the  kind  were  brought  is  that  a 
woman  of  fine  sensibilities  would  not  sue  for 
damages  for  the  breach  of  a  contract  to  mar- 
ry, that  such  causes  are  not  meritorious,  and 
should  not  be  looked  upon  with  approval. 
Afterwards  plaintiff's  attorney,  during  the 
closing  argument,  was  proceeding  to  read 
from  notes,  when  interrupted  with  the  objec- 
tion that  the  paper  from  which  he  was  read- 
ing was  "a  copy  of  a  legal  decision,"  which  ob- 
jection was  overruled,  and  an  exception  taken 
by  the  defendant  The  decision  In  question  is 
Wightman  v.  Cioates,  15  Mass.  1,  and  so  much 
thereof  as  was  read  to  the  Jury  is  a  defense 
of  the  action  for  breach  of  promise  to  marry, 
and  appears  to  have  been  intended  as  an  an- 
swer to  the  argument  of  defendant's  attorney. 
The  practice  In  this  case  is  certainly  not  to 
be  commended,  but  like  other  matters  per- 
taining to  the  trial,  it  Is  witbin  the  discretion 
of  the  court,  and  will  not  be  made  the  gronnd 
of  reversal,  in  the  absence  of  probable  preju- 
dice to  the  complaining  party.   The  objection. 


it  will  be  observed,  does  not  Include  the  mat- 
ter of  the  opinion;  but  goes  no  further  tban 
the  question  of  practice,  and  therefore  pre- 
sents no  question  for  review  by  this  court 
Another  answer  to  this  conclusion  Is  that  de- 
fendant's attorney  was  the  first  to  oCTend, 
and  vrill  not  be  heard  to  complain  of  remarks 
outside  of  the  record  in  reply  to  his  argu- 
ment Miner  v.  Lorman,  66  Mich.  530,  33  N. 
W.  866w  The  Judgment  of  the  district  conrt 
will  accordingly  be  afflrined.    Affirmed. 


McNAMARA  et  al.  v.  CASSERLT  et  aL 
(Supreme  Oonrt  of  Minnesota.     June  11,  1895.) 
Decheb  or  D18TKIBUT10N — ErrECT  as  to  Hkiss 

WITHOOT  MOTICB — C0SSTITUTIONI.L  LaW. 

1.  In  a  decree  of  distribution  in  the  probate 
court  it  is  recited  that  the  petitioner,  claiinisg 
to  be  the  sole  heir,  tud  filed  a  bond  conditioDed 
"to  deliver  said  eatate  to  any  heir  of  said  de- 
ceased who  shall  establish  a  title  thereto  para- 
mount to  hers."  The  decree  then  adjudges  that 
the  above-described  real  estate  be,  and  the  same 
is  hereby,  assigned"  to  said  petitioner  "as  sole 
heir"  of  said  deceased.  The  bond  as  recited 
was  then  on  file.  There  was  no  proTision  in  the 
statute  for  the  filing  of  such  a  bond.  The  peti- 
tioner was  not  in  fact  an  heir  of  the  deceased. 
BM,  the  decree  did  not  assign  the  proi>erty  on 
the  condition  that  the  petitioner  was  the  sole 
heir.  Such  assignment  was  absolute,  not  condi- 
tional; and  an  Innocent  purchaser  from  said  peti- 
tioner under  said  decree  is  not  estopped,  as 
against  the  true  heir,  from  asserting  title  in  him- 
self 

'2.  Section  474U,  Oen.  St  1894  (passed  in 
1883),  proridei,  in  snbstance,  that  in  all  cases 
where  a  decree  of  distribution  is  entered  in  the 
probate  court  without  notice,  any  party  interest- 
ed in  the  real  estate  it  purports  to  assign  may  pro- 
ceed by  petition  and  on  published  notice  to  have 
a  new  decree  entered  assigning  such  real  estate 
to  the  persons  entitled  thereto.  The  decree  of 
distribution  here  in  question  was  entered  in  1866. 
It  did  not  appear  on  its  face  whether  or  not  it  was 
altered  without  notice,  and  for  the  purposes  of 
this  case  it  is  conceded  that  sudi  notice  is  jnris- 
dictional.  In  1888 — nearly  22  years  after  the 
entry  of  said  decree — the  true  heirs  proceeded 
under  said  statute  to  enter  a  second  decree,  and 
one  was  entered  accordingly,  purporting  to  aiaiini 
said  r^l  estate  to  them.  The  statute  was  com- 
plied with  in  all  respects.  No  personal  notice  of 
the  proceedings  for  the  second  decree  was  ever 
given  to  those  holding  the  real  estate  under  Ae 
first  decree,  though  they  resided  in  the  state,  and 
could  readily  be  found  therein,  and  were  actual- 
ly occupying  said  real  estate.  They  never  ap- 
peared in  the  proceedinas.  ffrfrf.  the  first  Anrtvi- 
was  vahd  on  its  face,  the  proceedings  in  which  It 
was  entered  had  long  ceased  to  be  pending  for 
any  purpose,  and  under  a  statute  thereafter  pass- 
ed the  rights  of  said  parties  under  the  first  decree 
conld  only  be  attacked  by  a  new  proceeding  in 
which  the  court  acquired  jurisdiction  anew; 
that  the  legislature  intended  that  such  new  pro- 
ceedings should,  in  effect,  set  aside  the  first  de- 
cree; that  this  new  proceeding,  so  far  as  it  is 
one  to  set  aside  this  decree,  is  a  mete  substitnte 
for  proceedings  in  personam  at  common  law.  as 
adminiatered  in  courts  of  equity  and  of  common 
law;  that  under  the  constitution  said  parties 
were  entitled  to  personal  notice  of  the  proceed- 
ings; as  to  them,  notice  by  pablication  is  not 
due  process  of  law.  and  the  statute,  so  fsr  as 
it  attempts  to  make  such  notice  sufficient  as  to 
such  residents  who  can  be  readily  found  in  the 
state,  is  unconstitutional. 
vByllabiu  by  the  Court) 
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Appeal  from  district  court,  Hennepin  oonn- 
ty;    Itobert  Jamison,  Judge. 

Action  by  Q^omaa  McNeman  and  othen 
against  Micbael  Caoserly,  the  Mlnneapollci  tt 
St  Louis  Uailroad  Company,  and  W.  H. 
Tmesdale,  recel-wr,  and  otbers.  From  an 
order  denying  a  new  trial  after  a  Judgment 
for  tbe  defendant  railroad  company  and  Its  re- 
ceiver, piaintiffB  appeal.     Affirmed. 

W.  B.  Cray,  for  appellants.  S.  A.  Reed, 
for  respondent  Casserly.  H.  H.  Wadswortb, 
for  respondent  Sarah  Belrne.  A.  B.  Clarke, 
W.  F.  Bootli,  Koon,  Whelan  &  Bennett,  and 
James  I.  Best,  for  other  respondents. 

GANTT,  J.  TUB  Is  an  action  for  partt- 
tloo,  but  the  real  purpose  of  the  action  is  to 
try  the  title  to  eleven-twelfths  of  the  real  es- 
tate described  In  the  complaint  The  heirs 
of  Jilcliael  Cassldy  (or  Casserty),  some  of 
frtaom  are  ptaintlfts  and  the  others  defend- 
ants, claim  that  they  are  the  owners  of  said 
eleven-dwelftiiB,  and  tiiat  the  defendants 
Beard  and  tbe  raiiway  company  are  the  own- 
ers of  tbe  otlier  oue-twdfth  of  said  real  es- 
tate, while  the  railway  company  claims  tliat 
It  is  the  owner  of  tbe  w>bote  tliereof.  The 
railway  company  claims  title  (1)  by  reason 
of  a  tax  title,  (Z)  by  reason  of  adverse  pos- 
aessioo,  and  (S)  by  reason  of  a  decree  of  dia- 
trlbatlon  made  by  the  probate  court  in  tiie 
proceedings  In  the  estate  of  said  Michael 
Cassldy,  deoeaaed.  On  the  trial  In  the  court 
below  wlthovt  a  jury  tbe  court  found  agalxtst 
the  cBllwaar  eoupany  on  ita  claim  under  the 
tax  title  and  on  its  claim  of  adverrae  posses- 
sion, bat  found  in  Us  ftiror  on  Its  idalm  to 
t>e  the  owofcr  of  all  of  said  real  estate  undM 
the  decree  of  distribution,  and  ordered  Judg- 
ment eonflrming  Us  title  to  all  of  said  real 
estate.  From  an  order  denying  tbe  motloa 
<»f  plaintias  for  a  new  trial,  they  appeal. 

It  is  only  necessary  on  this  ajqieal  to  con- 
sider the  railway  company's  claim  of  title  un- 
^r  the  deeoee  «f  distribution.  In  Mansh,  1896, 
three  gov«iBment  lots.  Including  tbe  land  la 
controversy,  were  eonveyed  by  patent  of  the 
Ualted  States  govermaent  to  said  Micbael 
Oawldy.  On  April  1,  18G4,  be  died  intes- 
tate, i/eavlDS  no  wife  or  issue  and  no  father 
or  mother  sarvivlng  blm.  On  October  S, 
18G5,  Macgaret  Carney,  his  niece,  claiming 
to  be  his  sole  heir  at  law,  filed  in  the  pro- 
bate court  a  petltien  for  administration  of 
bis  estate,  and  such  proceedings  were  there- 
upon had  that  Bernard  Cain  was  appointed 
admtoistmtor  of  said  estate,  and  em  March 
Ul,  1806,  letters  of  administration  were  Is- 
sued to  him.  On  August  4,  1866,  said  Mar- 
snret  Carney,  by  the  Dame  of  Margatet  Ho- 
ren.  Hied  her  petition  in  the  probate  court, 
in  which  she  states  that  A»  had  in  the 
meantime  beeome  the  wife  of  one  John  Ho- 
ren,  and  tliat  "said  deceased  died  without 
Icaiying  a  wife  or  any  Issue,  he  never  hav- 
ing been  manied;  tibot  he  has  no  fatber  cr 
mother,  brothers  or  sistera,  or  any  ot  tbam, 
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Uving;  no  uncles  or  aunts,  or  any  of  them, 
living;  and  no  nephews  or  nieces  living,  ex- 
cept your  petitioner;  and  that,  therefore,  she 
Is  the  sole  and  only>  heir  of  such  deceased." 
She  further  avers  that  said  deceased  left  no 
debts,  but  "for  fear  there  may  be  some  rela- 
tive of  said  deceased  of  nearer  kin  to  liim 
than  your  petitioner,  and  therefore  -entitled 
to  said  estate,  your  petitioner  stands  ready 
to  give  a  Iwnd  to  tlie  Judge  of  said  court  in 
such  sum  as  he  shall  fix,  conditioned  to  pay 
all  debts  and  liabilities  of  said  deceased, 
and  all  charges  chargeable  on  his  estate, 
and  also  conditioned  to  return  said  estate,  or 
Its  equivalent,  to  any  heir  or  heirs  of  said 
deceased  who  may  be  hereafter  entitled  to 
the  same,  siKiuld  any  be  discovered."  The 
prayer  of  the  petition  Is  that  the  estate  of 
said  deceased  be  assigned  to  her.  On  Au- 
gust «,  1866,  the  probate  Judge  filed  iiis  or- 
der reciting  said  prior  proceedings,  and  in 
which  "it  is  ordered  that  said  Margaret  Ho- 
ren  give  bond  to  the  Judge  of  said  court  in 
the  sum  of  fifteen  hundred  dollars,  condi- 
tioned to  pay  all  the  debts  of  said  deceased, 
and  charges  chargeable  on  his  estate,  and  to 
ddlver  to  any  heir  of  said  deceased,  who 
shall  prove  a  title  paramount  to  said  Marga- 
tcft  Uoren  to  tbe  above  estate."  On  the 
•a  me  day  she  filed  the  bond  so  ordered, 
wbich  was  then  approved  by  said  probate 
Judge.  Thereafter,  on  August  IS,  1866,  Ber- 
nard Cain  filed  a  petition.  In  which  he  sup- 
ports the  claim  of  said  Margaret  Horen,  and 
asks  that  said  estate  be  assigned  to  hw.  On 
the  same  day  the  decree  of  the  probate  court 
assigning  said  estate  to  said  Margaret  Ho- 
ren was  filed,  la  which  it  is  recited  that  said 
Michael  Cassldy  died  seised  of  said  real  es- 
tate, and  tliat  said  Margaret  Horen  is  his 
sole  heir  at  law.  The  order  then  states: 
"And  it  further  appearing  to  said  oourt  that 
■aid  Margaret  Horra  has  filed  her  bond  in 
•aid  court,  duly  approved,  conditioned  to 
pay  all  the  debts  of  said  deceased,  and  all 
charges  <AargeabIe  on  Us  estate,  and  to  de- 
liver said  estate  to  any  hetrs  of  said  de- 
ceased who  Shan  establish  a  title  thereto 
paramount  to  hers,  it  is  therefore  ordered, 
ad;(udged,  and  decreed,  and  this  court,  by 
Tlrtue  and  in  pursuance  of  the  statute  la 
such  case  made  and  provided,  doth  order, 
adjudge,  and  decree  that  tbe  above-describ- 
ed real  estate  be,  and  the  same  is  hereby, 
assigned  to  the  aforesaid  Margaret  Horen, 
as  sole  heir  of  the  aforesaid  Michael  Cas- 
sldy, deceased."  Through  subsequent  con- 
veyances the  defendant  railway  company 
holds  the  title  thus  obtained  by  Margaret 
Horen  to  the  pert  of  said  iand  here  in  con- 
troversy. It  appears  by  the  evidence  that 
at  the  time  of  said  decree  Margaret  Horen 
was  not  in  fact  an  beir  of  said  Michael  Cas- 
sldy at  all;  that  her  father,  who  was  then 
living,  was  the  brother  of  said  deceased,  and 
one  of  his  hetrs,  tiie  other  heirs  being  an- 
other brottkor,  a  sister,  and  the  beirs  of  two 
deoeMed  siXMm  at  said  Micbael  OajHldy. 
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But  it  Is  conceded  by  appellants  that  said 
Margraret  Horen  has  since  inherited  from  her 
said  father  said  one-twelfth  admitted  to  be 
in  said  company.  . 

1.  It  is  contended  by  appellants  that  said 
decree  of  dlstribntion  Is  conditional,  and  not 
absolute;  that  it  is  conditioned  on  Margaret 
Horen  being  in  fact  the  sole  heir  of  Michael 
Cassidy.  We  cannot  agree  with  counseL 
The  estate  Is  by  the  decree  assigned  abso- 
lutely to  her  as  his  sole  heir.  The  bond  Is 
not  referred  to  except  in  the  recitals  of  the 
decree.  Neither  Is  it  there  referred  to  In 
such  a  way  as  to  Incorporate  a  condition  or 
defeasance  Into  the  decree.  There  was  no 
authority,  nnder  the  statute,  for  filing  such 
a  bond;  and  for  the  purposes  of  this  action 
we  cannot  see  that  it  has  any  effect  except 
as  a  sort  of  additional  proof  or  assurance  to 
the  probate  judge  that  she  was  In  fact  the 
sole  heir.  Neither  are  Innocent  purchasers 
In  good  faith  from  her  estopped  by  said 
bond  from  asserting  their  title  as  against 
the  true  heirs. 

2.  There  Is  no  proof  or  recital  In  the  record 
of  any  notice  having  been  giren  of  the  hear- 
ing of  the  application  for  a  decree  of  distri- 
bution. Neither  does  it  appear,  nor  can  It 
be  Inferred  from  the  record,  that  such  no- 
tice was  not  given.  At  the  time  said  decree 
was  ratered,  none  of  the  true  heirs  of  Michael 
Cassidy,  deceased,  were  residents  of  this 
state,  or  had  any  agent,  attorney,  or  guard- 
ian In  this  state;  and  it  is  contended  by  the 
respondent  company  that  under  these  circum- 
stances the  statute  did  not  require  or  con- 
template that  any  notice  should  be  given 
them.  Section  8,  c.  66,  Oea  St.  1878,  pro- 
vides: "Such  partition  and  distribution  may 
be  ordered  on  the  petition  of  any  of  the  per- 
sons interested;  but  before  any  partition  is 
ordered  as  directed  in  this  chapter,  notice 
shall  be  given  to  all  p«fions  interested,  who 
reside  in  this  state,  or  their  guardians,  and  to 
the  agents,  attorneys  or  guardians.  If  there 
are  any  In  this  state,  of  such  as  reside  out  of 
the  state,  either  perscHiaily  or  by  public  no- 
tice, as  the  probate  court  BhaU  direct"  It  Is 
contended  by  said  respondent  that,  the  pro- 
bate court  having  acquired  Jurisdiction  of  .the 
estate  In  the  first  instance,  such  Jurisdiction 
continued  as  to  such  nonresidents  for  the  pur- 
pose of  the  decree  of  distribution.  In  answer 
to  this  we  will  say  that  If  such  Jurisdiction 
does  continue  for  this  purpose.  It  Is  only  by 
implication.  Such  continuance  of  Jurisdic- 
tion Is  \^holly  against  the  general  theory  of 
our  probate  procedure.  As  to  any  such  resi- 
dent of  this  state,  notice  of  such  hearing  is 
jurisdictional.  Wood  v.  Myriek,  16  Minn. 
494  (Gil.  447);  Greenwood  v.  Murray,  28 
Minn  120,  9  N.  W.  629.  It  is  held  in  V.'is- 
ccDFln,  under  a  statute  the  same  as  ours, 
that  the  giving  of  notice  to  such  a  nonresident 
is  Jurisdictional,  and  a  failure  to  give  H  la 
fatal  to  the  decree'  of  distribution.  Ruth  v. 
Oberbrunner,  40  Wis.  238.  Without  decid- 
ing the  question,  we  will  ooneede,  for  the  pur^ 


poses  of  this  case,  that  the  giving  of  some 
reasonable  notice  to  such  nonresidents  Is  Ju- 
risdictional, and  the  failure  to  give  it  would 
be  fatal  to  this  decree.    But,  as  before  stated, 
the  decree  of  distribution  is  not  void  on  Its 
face.    While  the  petition  of  the  administra- 
tor, Cain,  was  filed  on  the  same  day  that  this 
decree  was  entered,  the  i>etltion  of  Margaret 
Horen  was  filed  nine  days  before  the  day 
on  which  it  was  entered,  and  we  cannot  say 
that  this  was  not  sufficient  time  In  which  to 
give  public  notice  to  nonresidents.    In  our 
opinion.  It  Is  simply  a  case  of  omission  from 
the  record  of  proof  that  notice  was  given. 
But  the  Judgment  of  a  court  of  record  cannot 
be  impeached  collaterally  by  showing  that  a 
Jurisdictional  notice  was  never  in  fact  given, 
even  If  the  record  is  silent  as  to  the  giving 
of  such  notice.    1  Blaclc,  Judgm.  i  271.     But 
we  are  of  the  opinion  that  the  attack  made  on 
this  decree  was  not  a  collateral  attack.    On 
the  16th   of   March,   1888,— neariy   22   years 
after   the    filing   of   said    decree,— Catherine 
Scully,  one  of  said  heirs,  filed  in  said  probate 
court  a  petition  In  which  the  names  of  all  the 
heirs  of  said  Michael  Cassidy  are  stated,  and 
In  which  it  is  alleged  that  said  decree  or  pre- 
tended decree  was  entered  without  giving  any 
notice  of  the  application  for  the  same,  and 
praying  that  a  decree  be  entered,  assigning 
said  estate  to  the  persons  entitled  thereto. 
This  petition   was  filed  under  section  4749. 
Gen.   St   1894,   which   was  passed  In   1883. 
amended  In  1880,  and  reads  as  follows:    "In 
any  case  where  a  decree  has  heretofore  be->n 
made,  or  shall  hereafter  be  made,  witboat  no- 
tice, by  a  probate  court,  purporting  to  assign 
the  estate  of  a  deceased  person,  or  the  residue 
thereof,   to    the    person   or   persons   entitled 
thereto,   any   person   lnta«sted   in  any    real 
estate  embraced  within  the  terms  of  such  de- 
cree, whether  as  heir  or  devisee  of  sucb  de- 
ceased person,  or  as  grantee  of  any  heir  or 
devisee,  may  apply  to  said  court  to  have  tlie 
said  real  estate  of  such  deceased  person,  or 
the  portion  thereof  In  which  the  applicant  is 
Interested,  assigned  to  the  petson  or  peraons 
entitled  thereto;    and  thereupon  such  ooort 
shall  by  order  appoint  a  time  for  bearing  said 
application,  and  shall  direct  notice  of  such 
hearing  to  be  given  by  publication  of  said 
order  in  a  newspaper  published  In  the  coantj- 
where  said  court  is  held,  and  named  In  tbe 
order,  for  three  weeks  successively,  at   least 
once  in  each  week;    and  upon  the  hearing, 
unless  it  appears   tliat  there  are   debts   or 
claims  existing  against  the  deceased  or  tbe 
estate,  not  paid  or  provided  for,  the  probate 
court  shall  enter  a  decree  assigning  said  real 
estate  to  the  person  or  persons  entitled  tberc- 
to."    On  the  filing  of  said  petition,  a  time  was 
appointed  for  hearing  the  same,  and  notice 
of  sucb  hearing  given  by  publication,  as  pro- 
vided in  said  statute.    No  one  appeared  to 
oppose  the  proceeding,  and  the  decree   pro- 
vided for  by  this  statute  was  entered,    pnr- 
portlng  to  assign  to  said  heirs  said  three  gor- 
emment  lots  of  which  said  Michael  Caaaldy 
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died  seised.  Tlie  proceedings  complied  with 
said  statute  in  all  respects.  No  personal  no- 
tice of  said  hearing  was  ever  given  to  any  of 
the  persona  or  corporations  holding  or  claim- 
ing said  land  under  said  first  decree,  and 
none  of  them  appeared  in  said  proceedings 
in  which  said  second  decree  was  entered. 

It  seems  to  us  that  by  the  statute  these 
proceedings  were  Intended  as  a  direct  attack 
on  the  first  decree,  and.  If  they  are  anything, 
they  are  a  direct  attacli  on  such  decree. 
While  the  statute  does  not  provide  for  setting 
aside  the  first  decree  on  the  entry  of  the  sec- 
ond decree,  and  the  second  decree  entered 
herein  dees  not  formally  declare  that  the  first 
decree  is  set  aside,  yet  this  must  be  the  legal 
effect  of  the  second  decree  if  it  is  in  other 
respects  valid,  and  the  effect  the  legislature 
Intended  it  should  have.  We  are  of  the  opin- 
ion that  the  legislature  can  give  the  probate 
conrt  Jurisdiction  to  set  aside  its  own  void 
decrees.  Whether  the  decree  Is  void  on  its 
face  or  not,  if  in  fact  absolutely  void  for 
want  of  Jurisdiction  to  enter  it,  it  cannot  be 
made  valid  by  the  denial  of  a  remedy  for  'de- 
termining the  want  of  Jurisdiction,  or  of  a 
court  in  which  the  determination  may  be 
bad.  A  Judgment  absolutely  void  is  not 
made  valid  by  llie  lapse  of  time.  Feilcert  v. 
Wilson,  38  Minn.  341,  37  N.  W.  583;  Heffner 
V.  Gunz,  29  Minn.  108,  12  N.  W.  342.  The 
probate  court  is  a  court  of  record  of  superior 
Jurisdiction  though  the  Jurisdiction  is  limited 
to  certain  specified  gubjects,  Davis  v.  Hud- 
son, 29  Minn.  27,  11  N.  W.  186.  Keeping 
these  things  in  view,  we  cannot  b(dd  tliat  it  is 
not  competent  for  the  legislature  to  give  the 
probate  court  power  to  set  aside  its  own  void 
decrees,  and,  as  incidental  to  the  exercise  of 
that  power,  to  inquire  into  the  fact  of  Juris- 
diction to  enter  a  decree  not  void  on  its  face, 
and  determine  whether  or  not  such  decree  is 
in  fact  void  for  reasons  not  appearing  on  its 
face.  The  entry  of  such  a  void  decree  is  not 
an  act  by  which  the  probate  court  exhausted 
its  Jurisdiction  by-  the  exercise  of  that  Juris- 
diction, for  the  simple  reason  that  it  never 
did  exercise  it.  Even  where  similar  probate 
courts  were  not,  by  the  constitution,  courts 
of  record,  it  has  been  held  that  without  any 
express  legislative  authority  they  bad  the 
power,  in  a  proper  case,  to  set  aside  a  decree 
as  void,  rehear  the  matter,  and  enter  a  valid 
decree.  See  the  cases  cited  In  Waters  v. 
Sticluiey,  12  Allen,  1.  See,  also,  Jenks  v. 
Howland,  3  Gray,  536;  Cleveland  v.  guilty, 
128  Mass.  578;  Roy  v.  Segrist,  19  Ala.  810; 
In  re  Lawrence's  Will,  7  N.  J.  Bq.  215.  But 
while  it  was  competent  to  vest  the  probate 
court  with  power  to  set  aside  Its  own  void 
decree,  and  proceed  anew  to  hear  the  matter 
aud  enter  a  proper  decree,  was  it  competent, 
at  least  in  a  case  like  the  one  at  bar,  to  vest 
this  court  with  the  power  to  do  this,  so  as 
to  bind  those  holding  under  the  former  de- 
cree, and  residing  within  the  Jurisdiction, 
without  giving  them  personal  notice  of  the 
proceedings?    As  to   such   persons,   and   in 


such  a  case,  is  notice  by  publlcatioa  due  pro- 
cess of  law?  The  first  decree  was  fair  on 
Its  face,  and  stood  unquestioned  for  nearly 
22  years.  On  the  faith  of  it,  all  the  property 
It  purported  to  assign  liad  been  conveyed  and 
reconveyed.  On  the  faith  of  this  decree  the 
defendant  railway  company  purchased  the 
small  portion  of  this  property  here  in  ques- 
tion, took  possession  of  it  in  1879,  and,  be- 
fore the  entry  of  the  second  decree  in  1888, 
had  constructed  mactune  shops  thereon  at 
the  expense  of  $27,000.  It  has  since,  In  ap- 
parent ignorance  of  the  entry  of  the  second 
decreet  expended  $28,000  more  in  making 
similar  improvementa.  v  For  the  piupose  of 
trying  the  title  to  real  estate  in  a  contro- 
versy between  private  individuals,  can  the 
legislature  provide  a  remedy  which  operates 
like  a  thief  tn  the  night  to  divest  a  person  of 
his  property  without  any  personal  notice, 
when  he  resides  within  the  Jurisdiction,  can 
readily  be  found,  and  is  actually  occupying 
the  property?  There  seems  to  be  an  impres- 
sion that  in  all  kinds  of  proceedings  In  the 
probate  court  service  by  publication  of  Ju- 
risdictional notice  or  process  on  residents  of 
the  state  is  sufficient  without  personal  serv- 
ice if  the  legislature  so  provide;  that  in  all 
cases  where  it  is  so  provided  such  service  by 
publication  is  due  process  of  law.  Such  serv- 
ice is  sufficient  In  many  proceedings  m  the 
probate  court,  but  in  others  it  is  not  Much 
of  the  Jurisdiction  of  the  old  court  of  equity, 
and  some  of  the  Jurisdiction  of  the  ^urts  of 
common  law,  over  the  real  estate  of  deceased 
persons  and  the  estates  of  minors  and  per- 
sons under  guard tansliip,  has  been  trans- 
ferred to  the  probate  court  See  Gary,  Frob. 
Law,  H  21,  22.  But  transferring  this  Juris- 
diction to  the  probate  court  has  not  done 
away  with  the  constitutional  provision  that 
no  man  can  be  deprived  of  bis  property 
without  due  process  of  law.  However,  It 
does  not  follow  from  this  that  residents  of 
the  state  are  entitled  to  personal  service  of  all 
Jurisdictional  process  in  the  administration 
of  such  real  estate  and  estates  formerly  ad- 
ministered in  the  courts  of  equity  and  of  com- 
mon law.  Tlie  prolnte  court  not  only  exer- 
cises the  Jiu'isdlction  formerly  exercised  by 
the  courts  of  common  law  and  equity  over 
the  real  estate  of  deceased  persons,  but  it  also 
exercises  a  Jurisdiction  over  such  real  estate 
never  exercised  by  those  courts.  The  Juris- 
diction of  the  courts  of  common  law  and 
equity  over  such  real  estate  was  exercised  by 
proceedings  tn  personam.  This  was  wholly  in- 
adequate to  a  complete  and  proper  admin- 
istration of  such  real  estate.  The  legislature 
deemed  It  proper  that  the  whole  world  should 
be  bound  by  the  administration  proceedings, 
aud  to  accomplish  this  provided  a  proceeiliug 
in  rem.  This  proceeding  is  not  according  to 
the  course  of  the  comm<wi  law,  and  is  not  a 
mere  substitute  for  any  proceeding  known  to 
the  common  law  in  the  administration  of  such 
real  estate,  but  its  scope  and  purpose  are 
wholly  different  The  change  from  the  pro- 
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ccedlng  In  personam  to  one  in  rem  Is  not  a 
mere  evasion  of  tlie  constitutional  rlgbts  of 
parties  who  would  be  entitied  to  personal  no- 
tice under  tbe  old  form  of  procedure.  On 
the  contrary,  tbe  legislature  taaye  a  rlgtit  to 
say  that  when  the  owner  dies  the  coon  shall 
seize  his  property,  and  by  oonstructlve  no- 
tice compel  all  claimants  to  appear  or  l>e 
barred.  It  is  a  case  wl>««  It  Is  proper  ^or 
tbe  court  to  sei^e  tbe  rem,  and  by  construc- 
tive notice  make  tbe  whole  world  parties. 
Where  all  tbe  world  are  in  fact  proper  or 
necessaiy  parties,  the  doctrine  of  due  pro- 
cess of  law  does  not  prevent  the  legislature 
from  adopting  a  more  appropriate,  adequate, 
and  complete  remedy  than  that  known  to 
the  common  law. 

Again,  whether  the  proceeding  it  one  in 
rem  or  in  personam,  tbe  legislature  can  pro- 
vide that  Jurisdiction  once  acquired  shall 
continue  for  all  purposes  until  the  estate  is 
fully  administered,  or  the  proceeding  fibaliy 
terminated,  and  that  no  notice  except  tbe 
first  shall  be  Jurisdictional.  In  fftct,  this  is 
the  ordinary  rule  in  Judicial  proceedings 
without  any  express  proviolon  of  statute,  and 
it  is  held  by  many  courts  that  Jurisdiction 
■once  acquired  In  probate  proceedings  con* 
tlnues  for  tbe  purpose  of  subsequent  sales, 
decrees  of  distribution,  and  all  other  mat- 
ters, and  that  the  failure  to  give  the  statu- 
tory notice  of  any  such  subsequent  proceed- 
ing Is  a  mere  irregularity,  which  can  only 
be  taken  advantage  of  by  motion  or  appeal. 
Orlgnon'B  Lessee  v.  Astor,  2  How.  319;  Mc- 
Pherson  ▼.  CunliiT,  11  Serg.  &  R.  422;  Flor- 
entine V.  Barton,  2  Wall.  216;  Beauregard  t. 
New  Orleans,  18  How.  603;  Brown,  Jur.  p. 
188,  t  66;  Id.  p.  191,  I  68.  and  note  1.  Bee, 
also,  cases  cited  by  Dillon,  J.,  in  Good  v.  Nor- 
ley,  28  Iowa,  208.  As  before  stated,  this  Is 
not  the  theory  of  our  probate  procedure^ 
The  legislature  has  seen  fit  to  provide  that 
at  certain  steps  in  the  procedure,  or  for  cer- 
tain purposes,  the  court  shall  acquire  Juris- 
diction anew,  and  that  as  to  these  tbe  Juris- 
diction acquired  at  the  commencement  of  tbe 
administration  does  not  continue.  Wood  v. 
Myrlck,  and  Greenwood  v.  Murray,  supra; 
Montour  T.  Pnrdy,  11  Minn.  384  (Gil.  278); 
Babcock  v.  Cobb,  11  Minn.  317  (GU.  247); 
Jacobs  v.  Fouse,  23  Minn.  51;  Hartley  y. 
Croze,  38  Minn.  325.  37  N.  W.  449;  Gary, 
Prob.  Law,  {  28.  While  notice  of  such  sub- 
sequent proceedings  la  Jurisdictional,  tbe 
right  to  such  notice  Is  statutory,  not  consti- 
tutional. The  legislature  might  have  dis- 
pensed with  such  notice  altogether,  and  pro- 
vided that  Jurisdiction  once  acquired  should 
continue  for  all  purposes.  Making  such  no- 
tice Jurisdictional  is  a  mere  matter  of  legis- 
lative grace,  an  additional  protection  wblcb 
a  party  could  not  claim  as  a  constitutional 
rlRtit;  and  such  notice  may  be  given  in  any 
form  the  legislature  deems  proper.  Tbe 
party  has  no  constitutional  right  to  personal 
service  of  such  a  notice,  even  if  be  is  a  resi- 
dent of  the  state,  and  can  readily  be  found 


therein.  Bnt  the  right  to  proceed  to  set 
aside  the  first  decree  in  this  case  without 
personal  notice  to  the  defendant  company 
cannot  be  upheld  on  the  ground  that  the 
right  to  notice  was,  as  in  such  cases,  a  mere 
matter  of  legislative  grace,  and  not  a  consti- 
tutional right  The  right  to  notice  was  clear- 
ly not  a  matter  of  legislative  grace.  The  de- 
cree and  the  proceedings  in  which  It  was 
entered  had  long  since  ceased  to  be  In  fieri, 
or  pending  for  any  purpose.  A  subsequent 
act  of  the  legislature  could  not  Ipso  facto 
change  the  status  of  these  proceedings,  or 
reopen  them.  The  decree  must  be  attacked 
by  a  new  proceeding. 

Neither  could  this  decree  be  attacked  by 
a  proceeding  in  rem,  as  was  attempted  by 
the  proceedings  resulting  in  the  second  de- 
cree. Conceding  that  said  first  decree  was 
entered  in  a  proceeding  In  rem,  or  In  one 
party  in  rem  and  party  In  personam  (com- 
pare Wood  V.  Myrlck  and  Greenwood  v.  Mur- 
ray, supra,)  It  does  not  follow  that  It  can  b<> 
set  aside  by  a  new  proceeding  in  rem.  If. 
when  tbe  first  decree  was  entered,  all  the 
world  were  parties,  it  was  entered  against 
all  tbe  world,  and  in  favor  of  a  partlcolai 
individual.  It  is  not  void  on  Its  face,  so  tbat 
it  does  not  afflrmatlvely  appear  that  this  in- 
dividual and  her  grantees  had  no  rights,  un- 
der the  decree,  to  be  protected.  The  decree 
Is  valid  on  its  face,  and  a  proceeding  to  set 
It  aside  involves  the  trial  of  a  question  of 
fact,  which  can  only  be  tried  in  a  proceeding' 
In  which  the  court  has  Jurisdiction.  The  de- 
cree was  tbe  property  of  the  Individual  in 
whose  favor  it  was  entered,  and  has  since 
become  the  property  of  her  grantees,  and 
they  alone  are  prejudiced  by  setting  it  aside. 
As  before  stated,  this  decree,  and  the  pro- 
ceedings in  which  it  was  entered,  had  Iodr 
since  ceased  to  be  in  fieri,  or  pending  for  any 
purpose.  A  law  thereafter  passed,  giving  a 
right  of  attack  on  this  decree  by  a  proceed- 
ing in  rem,  while  the  parties  holding  under 
the  decree  are  residents  bf  the  state,  pro- 
vides a  mere  substitute  for  a  proceeding  In 
personam,  known  to  tbe  common  law  and 
old  equity  practice  as  such,  and  Is  a  mere 
evasion  of  the  constitutional  rights  of  tbe 
parties  holding  under  tbe  decree.  They  were 
entitled  to  personal  notice  of  tbe  attack  on 
their  rights,  and  tbe  alleged  proceeding  in 
rem  Is  not  due  process  of  law.  It  is  tme 
that.  If  this  decree  was  duly  set  aside,  a  pro- 
ceeding In  rem  would  be  a  proper  proceeding 
In  which  to  enter  a  new  decree,  as  for  that 
purpose  all  the  world  would  be  proper  i>ar- 
tles.  But  that  is  a  very  dlfterent  matter. 
There  Is  no  occasion  whatever  for  giving  all 
the  world  notice  of  the  attack  on  the  first 
decree,  or  for  giving  any  one  notice  except 
those  holding  under  the  first  decree,  and 
they  are  residents  of  this  state,  and  can  be 
readily  ascertained.  In  BardweU  v.  CoUIns, 
4-1  Minn.  97,  46  N.  W.  315.  this  court  beld 
that  a  statute  which  provided  for  service  of 
the  summons  by  publication  on  resident  de- 
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dendants  wbo  can  be  found  wltbln  tbe  state 
in  an  action  to  foreclose  a  mortgage  or  me- 
chanics' Hens  is  unconstltTitlonal,  for  the  rea- 
son that  such  service  la  not  due  process  of 
law.  See,  also,  Webster  v.  Reld,  11  How. 
437;  Brown  v.  Board.  50  Miss.  468.  It  Is 
even  held  in  some  states  that  a  statute  which 
provides  that  In  condemnation  proceedings 
for  laying  out  a  highway  notice  of  the  pro- 
ceedings may  be  served  on  resident  owners 
by  publication,  and  need  not  be  served  on 
them  personally.  Is  unconstitutional,  for  the 
reason  that  such  service  is  not  due  process 
of  law.  Kundlnger  v.  City  of  Saginaw,  69 
Mich.  355,  26  N.  W.  684;  State  v.  Common 
Council  of  City  of  Fond  dn  Lac,  42  Wis.  287; 
Smith  v.  Cochrane  (Wash.)  37  Pac.  311.  While 
citing  these  cases  as  authority  here,  we  do 
not  wish  to  be  understood  aa  holding  that 
this  doctrine  applies  at  all  to  service  of  no- 
tice In  such  condemnation  proceedings.  As 
against  the  respondents  claiming  under  the 
first  decree,  the  second  decree  is  null  and 
void,  and  does  not  set  aside  or  destroy  the 
first  decree;  Tbe  first  decree  Is  valid  on  Its 
face,  cannot  be  impeached  in  this  action,  and 
must  be  held  to  have  assigned  tbe  real  es- 
tate In  question,  even  as  against  the  true 
belrs.  For  these  reasons  it  Is  unnecessary 
to  consider  the  question  of  tbe  plalntUfs' 
laches.  This  disposes  of  the  case,  and  the 
order  appealed  from  is  affirmed. 


COOPER  et  a!,  v.  RBILLT. 
(Supreme  Court  of  Wisconsin.    June  20,  1895.) 
RsacuaioH  or  Ck>NTRACT  — Buron  or  Proof  — 

IKADEQOACT  or  CONSIDBBATIOX. 

1.  In  an  action  against  a  vendee  to  set  aside 
a  sale  on  the  ground  of  fraud  and  undue  influ- 
ence, where  no  fldDciary  relations  existed  be- 
tween the  parties,  the  burden  of  proof  is  on 
plaintiff. 

2.  Where  no  fiduciary  relations  existed  be- 
tween the  parties  to  a  sale,  and  there  was  no 
pecuniary  distress,  or  any  Inctf  of  mental  ca- 
pacity on  the  part  of  tbe  vendor,  who  had  an 
equal  oiq>ortunity  with  the  vendee  to  know  the 
value  of  the  property,  mere  inadequacy  of  coo- 
sideration  is  not  ground  for  rescission. 

Appeal  from  circuit  court,  Walworth  coun- 
ty;  D.  H.  Johnson,  Judge. 

Action  by  Harvey  Cooper  and  another 
against  Thomas  H.  Rellly  to  set  aside  a  con- 
veyance of  land  on  the  ground  of  fraud  and 
undue  Influence.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Reversed. 

This  is  an  action  brought  by  the  surviving 
husband  and  Infant  daughter  of  one  Mary 
A.  Cooper,  deceased,  to  set  aside  a  convey- 
ance of  an  Interest  in  certain  lands,  on  tbe 
grounds  of  fraud  and  undue  influence.  The 
lands  comprised  a  farm  of  about  75  acres, 
on  tbe  shore  of  Lake  Geneva,  In  Walworth 
county.  They  were  formerly  the  bome  farm 
of  one  Phellx  O'Reilly.  PheUx  O'RelUy  bad 
ft  family  of  four  children,— James,  Thomas, 
Phelix,  Jr.,  and  Mary.    In  1878  tbe  father 


was  considerably  In  debt.  The  sons  ad- 
vanced money  to  pay  tbe  debt,  and  the  farm 
was  conveyed  to  James,  by  a  trust  deed,  in 
trust  for  the  said  four  children,  and  a  life 
lease  back  to  the  father.  The  tbree  sons  had 
left  home,  and  were  residing  in  the  Far 
West,  while  Mary  was  residing  on  the  farm, 
with  her  parents.  It  was  so  arranged  that 
the  son  Phellz  took  the  active  management 
of  the  farm,  and  tbe  other  sons  returned  to 
the  West.  The  management  of  the  farm  by 
Phelix  was  not  successful.  Large  debt  ac- 
cumulated against  It  In  1881,  Thomas  re- 
turned, and  took  charge,  Tinder  arrangement 
of  the  family.  He  again  paid  oft  the  debt, 
and  made  valuable  Improvements,  Including 
a  large  family  residence.  The  father  died 
In  1885;  the  mother  in  1888.  Mary  married, 
in  1884,  a  husband  who  lived  less  than  two 
years,  and  in  1886  married  the  plaintiff  Har- 
vey Cooper,  and  bore  to  him  the  child  Ida 
Cooper,  bis  coplalntifC.  In  the  meantime 
the  value  of  the  farm  had  largely  enhanced 
by  reason  of  its  situation  on  the  shore  of 
Lake  Geneva,  and  tbe  Increased  demand  for 
property  so  Situated  for  summer  residences. 
On  July  2,  1888,  Mary  went  with  her  broth- 
ers James  and  Thomas  and  her  husband  and 
child  to  Lake  Geneva.  While  there  she  left 
her  husband  and  child  at  the  hotel,  and 
went  out  with  her  brothers,  explaining  to 
her  husband  that  she  was  going  out  "to  at- 
tend to  a  family  matter."  She  went  with 
her  brothers  to  a  conveyancer,  and  James 
and  Mary  conveyed  to  Thomas  each  tbelr 
interest  In  tbe  farm.  The  consideration  ex- 
pressed In  Mary's  deed  was  the  sum  of 
$250,  of  which  receipt  Is  acknowledged.  It 
is  uncertain  whether  she  actually  received 
this  money.  The  transaction  Is  entirely  un- 
explained by  testimony  from  tbe  plalntlfTs' 
sid&  While  the  defendant  explains  It  as 
being  In  tbe  fulflllment  of  a  family  arrange- 
ment, made  In  those  early  years  when  he 
assumed  the  debts  and  made  tbe  improve- 
ments, whereby  he  was  to  own  the  whole 
farm,  and  Mary  was  to  convey  to  him  on  his 
payment  to  her  of  $1,000,  which  be  claims 
to  have  considerably  overpaid,  before  tbe 
execution  of  the  deed.  At  this  time  Mary 
was  sick  of  consumption,  of  which  disease 
she  died,  October  7, 1888,  about  three  months 
after  the  execution  of  the  deed.  She  was, 
at  tbe  time,  living  with  her  husband,  and 
was,  apparently,  not  on  friendly  terms  with 
Thomas,  although,  about  a  month  later,  she 
went  to  his  house  to  live,  and  remained 
there  until  her  death.  The  evidence  Is  vo- 
lamlnouB.  The  printed  case  covers  nearly 
1,000  folios.  It  would  not  be  profitable  to 
state  It  at  greater  length.  The  circuit  court 
found  for  the  plalntifTs,  and  adjudged  that 
tbe  deed  be  set  aside.  From  that  Judgment 
the  defendant  appeala 

D.  B.  Barnes  and  Spooner,  Sanborn  &  Kerr, 
for  appellant.  Wallace  Ingalls  and  Quarles, 
Spence  &  Quarles,  for  respondents.     ■ 
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NEWMAN,  J.  (after  stating  tbe  facts). 
The  burden  is  upon  the  plaintiffs  to  satisfy 
the  court  by  evidence  that  the  eonyeyance 
was  procured  by  the  defendant  by  means  of 
fraud  and  undue  influence.  It  Is  not  suffi- 
cient that  the  evidence  excites  a  suspicion, 
even  a  strong  one,  of  fraud;  for  suspicion 
merely,  however  strong.  Is  not  proof.  The 
evidence  falls  to  disclose  any  fiduciary  re- 
lation between  the  defendant  Thomas  and 
Mrs.  Cooper,  whereby  he  owed  her  any  spe- 
cial duty,  or  such  as  to  cast  upon  him  the 
burden  to  show  the  fairness  of  the  transac- 
tion. He  was  In  no  legal  or  other  sense  a 
trustee  for  her.  Nor  is  any  actual  relation 
shown  between  them,  such  as  was  adapted 
to  lead  her  especially  to  confide  in  him. 
There  Is,  in  the  whole  case,  no  direct  evi- 
dence either  of  fraud  or  undue  Influence. 
Many,  perhaps  most,  of  tbe  circumstances 
from  which  fraud  is  sought  to  be  inferred 
are  as  fairly  susceptible  of  explanation  upon 
a  theory  of  honesty  as  on  a  theory  of  deceit. 
The  strongest  circumstance  in  the  case- 
very  nearly  the  only  one-^pon  which  the 
theory  of  fraud  is  urged  is  what  is  claimed 
to  be  the  inadequacy  of  consideration.  But 
even  a  great  disparity  between  the  value 
and  tbe  price  paid  is  no  evidence  of  fraud 
where  both  parties  have  an  equal  oppor- 
tunity to  know  tbe  value.  Wood  t.  Boyn- 
toii,  04  Wis.  265-272,  25  N.  W.  42,  and  cases 
cited;  Prince  v.  Overholser,  75  Wis.  648,  44 
N.  W.  776;  Mosher  ▼.  Pratt  (Wis.)  62  N.  W. 
516.  Unless  inadequacy  of  consideration  Is 
coupled  with  some  other  circumstance,  such 
as  wealcness  of  mind,  a  fiduciary  relation, 
pecuniary  distress,  or  the  like,  it  is  no  ground 
for  setting  aside  a  sale.  Wood  v.  Boynton, 
supra.  Mrs.  Cooi>er  had  lived  upon  this 
farm,  and  in  its  neighborhood,  ail  her  life.  It 
may  fairly  be  assumed  that  she  knew  that 
the  value  of  the  property  liad  been  enhanced 
by  the  reason  that  property  so  situated  was 
sought  for  summer  residences.  There  is  no 
evidence  of  representation  or  misrepresenta- 
tion or  suppression  of  truth  as  to  its  value; 
nor  that  the  conveyance  was  solicited  evoi. 
There  is  no  evidence  of  a  lack  of  knowledge 
on  the  part  of  Mrs.  Ciooper,  either  of  the 
value  of  tbe  property,  or  the  amount  of  her 
Interest  in  it;  no  evidence  of  a  lack  of  men- 
tal capacity  to  understand  and  appreciate 
her  rights  in  the  property,  or  her  relation 
end  duty  to  her  own  family.  There  was  no 
confidential  relation,  no  pecuniary  distress. 
There  is  nothing  but  doubtful  Inference,  not 
clearly  supported  by  facts,  from  the  con- 
dition of  her  health,  to  show  that  her  Judg- 
ment was  in  any  way  disturbed,  or  her  nat- 
ural affections  clouded  or  perverted.  She  is 
represented  to  Iiave  been  a  woman  of  rath- 
er unusual  independence  of  Judgment  and 
decision.  The  case  Is  equally  barren  of  evi- 
dence tending  to  show  undue  influence.  Mrs. 
Cooper  wals  living  with  her  husband,  not  In 
the  immediate  neighborhood  of  her  broth- 
er's residence.    So  far  as  appears,  her  rela- 


tions with  her  husband  were  normal.  She 
was  in  the  full  enjoyment  of  the  society  and 
support  of  her  husband,  and  under  his  In- 
fluence and  the  influences  of  her  own  home. 
Her  relations  with  her  brother  Thomas,  the 
defendant,  if  not  that  of  partial  estrange- 
ment were  certainly  not  cordial  nor  confl- 
dentlal.  Nor  is  it  shown  that  he,  at  that 
time,  bad  any  opportunity  of  acquiring  an 
Influence  over  her,  by  any  association  or 
communication  which  he  liad  with  her.  This 
situation  and  these  circumstances  are  not 
very  persuasive  evidence  of  undne  Influence 
exerted  by  him  over  her.  They  do  not  seem 
to  give  a  satisfactory  explanation  of  the 
reason  or  motive  which  Induced  her  to  give 
away  her  own  patrimony  and  the  inherit- 
ance of  her  child.  A  mother's  solicitude  for 
the  welfare  of  her  child  is  not  so  readily  di- 
verted. It  certainly  seems  more  in  accord 
with  reason  to  find  the  motive  for  the  «ce- 
cution  of  tills  conveyance  in  some  earlier 
family  arrangement,  of  which,  perhaps,  a 
hint  is  given  in  her  explanation  to  her  bus- 
band  that  she  was  going  out  "to  attend  to 
a  family  matter,"  than  to  denounce  It  as 
the  product  of  fraud  and  dark  design.  This 
view  accords  with  the  defendant's  explana- 
tion of  how  It  came  about  It  is  impossible 
to  reconcile  perfectly  all  the  testimony  with 
either  theory  of  the  case.  In  respect  of  some 
collateral  facts,  the  case  of  the  defendant 
seems  to  be,  In  a  measure,  discredited. 
This  is  also  true  of  the  plaintiffs'  case.  For 
Instance,  It  Is  not  easy  to  realize  that  In  ber 
happy  and  confldential  relation  with  her 
husband,  and  considering  the  condition  of 
her  health  and  her  expectations  in  regard  to 
Its  result  she  withheld  all  information  and 
explanation  of  the  transaction  from  him. 
This  Is,  indeed,  unnatural  and  surprising. 
But  It  is  only  a  collateral  fact  Uke  the  de- 
fendant's bookkeeping.  As  to  the  main  or 
central  facts,  the  effect  of  tbe  whole  testi- 
mony seems  rather  to  corroborate  the  de- 
fendant's explanation.  And,  since  the  burden 
of  proof  is  upon  the  plaintiffs,  it  must  be 
held  that  the  evidence  does  not  support  tbe 
finding  In  their  favor.  Tlie  Judgment  of  the 
circuit  court  Is  reversed,  and  the  cause  re- 
manded, with  direction  to  dismiss  the  eom- 
pUInt 


STEWART  V.  STEWART. 
(Supreme  Court  of  Wisconsin.    June  20.  1896.) 
EUsoTHEHT  —  lMPKOVBHEHn  — Color  or  Tins  — 

BUBROQATIOX — TkKAXTS  IM  CoMMOX. 

1.  Possession  under  a  deed  which  is  after- 
wards set  aside  on  the  ground  that  there  was  no 
delivery  thereof  may  constitute  a  possession 
while  "holdini;  adversely  by  color  of  title  assert- 
ed in  good  faith,  founded  on  a  written  iostro- 
ment,'*^  within  Rev.  St.  U  3096,  3098,  aUowinx 
recovery  for  improvcmeat  to  a  person  so  in  poe- 
spssion,  where  a  recovery  of  the  land  is  haa  of 
tiim. 

2.  Where  a  grantee  in  a  deed,  believing  that 
he  is  the  ownpr  of  tho  Inml.  in  pood  faith  pa^  a 
mortgage  thereon,  he  wilt  be  subrogated  to  the 
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rights  of  the  mortgagee,  the  deed  having  been 
set  aside  after  the  grantor's  death  on  the  ground 
that  there  was  no  delivery  of  it. 

3.  In  ejectment  by  one  of  two  tenants  in 
common  against  the  other,  who  la  in  possession, 
defendant  may  be  reimburised  for  half  the  money 
paid  by  him,  while  in  possession,  on  account  of 
mortgages,  taxes,  and  interest  thereon,  and  for 
half  the  valne  of  repairs  and  improTements  made 
by  him. 

Appeal  from  circuit  court,  Waukesha 
county;    A.  Scott  Sloan,  Judge. 

Ejectment  by  John  Stewart  against  Archi- 
bald Stewart  From  a  Judgment  making 
certain  allowances  to  defendant,  plaintiff 
appeals.   Affirmed. 

It  appears  from  the  record  tbat  E^bm- 
ary  3,  1800,  one  Alexander  Stewart,  being 
the  owner  and  in  posBesslon  of  the  40  acres 
of  land  described,  made  an  ordinary  war- 
ranty deed  of  the  same,  running  to  two  of 
tiis  nephews,  botb  sons  of  his  deceased 
brother  Archibald,  to  wit,  the  said  Arcbi- 
Itald  Stewart  and  his  brother,  James  A. 
Stewart:  that  said  James  A.  and  said 
Archibald  went  into  possession  of  said 
premises  under  said  deed  at  tbe  time  of  Its 
execution;  tbat  said  real  estate  was  very 
stony  and  rough,  and  at  that  time  there 
was  a  mortgage  thereon,  duly  executed  and 
delivered  to  one  Mullens,  for  $500,  drawing 
interest  at  the  rate  of  10  per  cent,  per  an- 
num, given  in  1856,  and  duly  recorded 
Febi-uary  3,  1860;  tbat  September  23,  1862, 
tbe  said  grantees  named  in  said  deed,  Archi- 
bald and  James  A.  Stewart,  believing  that 
tbey  were  the  owners  of  said  real  estate, 
paid,  in  good  faitli,$600  on  the  said  mortgage, 
and  by  reason  of  such  payment  obtained  a 
satisfaction  piece  therefor,  and  also  paid 
the  taxes  upon  said  real  estate  which  were 
assessed  thereon  from  1860  up  to  and  includ- 
ing 1873;  that  March  7,  1873,  the  said  Alex- 
ander Stewart  died  Intestate,  leaving,  bim 
surviving,  as  his  sole  heirs  at  law,  the 
said  Archibald  and  James  A.,  as  children 
of  his  deceased  brother  Archibald,  and  the 
said  John  and  Ills  brothers  and  sisters,  as 
tbe  children  of  his  deceased  brother  John; 
tbat  March  8.  1873,  the  said  Archibald  and 
James  A.  caused  said  deed  of  February  3, 
1860,  to  be  recorded;  that  thereupon  the 
said  Jobn  and  bis  brothers  and  sisters,  as 
such  beirs  at  law.  filed  a  bill  )n  equity 
against  the  said  Archibald  and  James  A., 
to  set  aside  said  deed  and  the  record  there- 
of; tbat  as  the  result  of  that  suit  it  was 
adjudged,  June  12,  1879,  tbat  said  deed  was 
never  delivered,  and  hence  that  tbe  same 
and  the  record  thereof  were  set  aside  and 
canceled  (Stewart  ▼.  Stewart,  41  Wis.  624; 
Id.,  60  Wis.  445,  7  N.  W.  868);  that  prior  to 
tbe  commencement  of  this  action  said  Arcbi- 
tmld  purchased  of  bis  said  brother,  James 
A.,  all  tbe  right,  title,  and  interest  that  said 
James  A.  had  in  and  to  said  premises,  and 
said  John  purchased  of  his  brothers  and 
slaters  all  the  right,  title,  and  interest  they 
bad  in  and  to  said  premises;  that  May  27, 
1881,  tbe  said  Jobn,  as  sucb  heir  at  law  and 


such  purchaser,  commenced  this  action  of 
ejectment  against  the  said  Archibald  to  re- 
cover an  undivided  one-half  of  said  premi- 
ses; the  complaint  is  in  the  statutory  form; 
the  defendant  answered  by  way  of  denials, 
adverse  possession,  claim  of  title  in  good 
faith  under  said  deed,  and  for  Improve- 
ments and  betterments  made  upon  the 
premises  In  good  faith,  by  way  of  equitable 
counterclaim;  that  the  said  John  replied 
to  said  counterclaim.  As  the  result  of  that 
litigation,  it  was  held  that  the  former  Judg- 
ment was  conclusive  upon  the  parties;  that 
said  deed  of  February  3,  1860,  was  never 
delivered;  and  that  the  plaintiff  and  de- 
fendant held  tbe  premises  as  tenants  in 
common.  Id.,  83  Wis.  364,  53  N.  W.  686. 
Thereupon,  Archibald  Stewart's  claims  for 
improvements  and  betterments  were  tried, 
and  at  the  close  of  the  trial,  February  8, 
1884,  the  circuit  court  found,  as  matters  of 
fact,  among  other  things,  that  said  Archi- 
bald Stewart  tias  remained  In  tbe  posses- 
sion of  said  premises  from  the  time  his 
uncle  Alexander  died,  up  to  the  present 
time,  under  a  firm  faith  and  belief  that  he 
was  the  owner  of  said  premises,  and  in 
good  faith  improved  said  premises,  and 
paid  all  the  taxes  assessed  thereon,  and 
also  built  and  repaired  fences,  dug  up 
stones,  and  cleared  said  lands  from  stones 
and  stumps,  also  destroyed  large  patches 
of  noxious  weeds,  Canada  thistles,  etc., 
hauled  and  spread  large  auantlties  of  ma- 
nure upon  said  premises,  so  that  the  same 
became  quite  valuable,  and  that  tbe  clear- 
ing of  atones  and  stumps  off  from  said 
lands,  and  also  the  improvements,  were 
done  prior  to  1879;  that  tbe  improvements 
by  way  of  fences  and  clearing  up  of  stones, 
etc.,  are  reasonably  worth  the  sum  of  |200, 
without  taking  Into  consideration  the  de- 
struction of  noxious  weeds  or  the  hauling 
and  spreading  of  manure  as  aforesaid; 
that  the  destruction  of  weeds  and  hauling 
and  spreading  manure  does  not  come  within 
the  statute;  that  Archibald's  claim  for  in- 
terest upon  taxes  paid  by  bim  Is  only  al- 
lowed at  7  per  cent  per  annum;  that  at  the 
time  of  the  death  of  said  uncle  the  said 
Archibald  and  his  brother  James  had  ex- 
pended on  said  real -estate,  by  way  of  pay- 
ing off  tbe  mortgage  and  taxes,  and  Interest 
upon  the  same,  the  sum  of  $1,037.20,  and 
that  the  taxes  and  Interest  upon  tbe  premi- 
ses since  1878,  up  to  tbe  present  time,  have 
been  paid  by  sliid  Archil>ald;  tbat  a  fair 
rental  value  of  said  premises  during  said 
I>erlod,  taking  Into  consideration  the  im- 
provements made  by  the  said  Archibald  since 
1873,  is  $66  a  year,  making  $1,386  since 
1873  to  January  1,  1894,  and  that  said  Archi- 
bald has  cut  wood  on  said  premises,  and 
used  or  sold  the  same,  to  the  amount  of  30 
cords,  and  the  same  was  reasonably  worth 
$2.50  per  cord;  that  said  Archibald  has 
kept  possession  of  said  real  estate  in  good 
faith,  believing  that  he  wa8_the_  pjvner 
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thereof,  and  made  the  ImproVemeata  mea> 
tioned,  for  which  be  should  be  paid  one-half, 
and,  as  an  offset  against  the  same,  should 
be  allowed  one-half  of  the  rental  value  of 
said  real  estate,  and  one-half  of  the  wood 
disposed  of,  and  all  damages  and  coats  in 
the  ejectment  action.  And  the  court  hereby 
states  the  account  between  these  two  parties 
so  as  to  strike  a  balance  In  favor  of  the  said 
Archibald,  and  against  the  said  John,  of 
$031.32,  for  which  said  sum  the  said  Archi- 
bald should  have  Judgment,  and  a  lien  upon 
the  interest  the  said  John  has  In  said  real 
estate.  And.  as  conclusions  of  law,  the 
court  finds  that  the  Judgment  In  the  action  of 
ejectment  should  be  a  conditional  one,  de- 
claring that  the  said  John  pay  to  the  said 
Archibald  the  sum  of  $681.32  within  the  time 
required  by  statute,  and  as  a  condition  pre- 
cedent to  execution  in  the  action  for  eject- 
ment, and  that  said  sum  of  $a&USi  so  assess- 
ed and  established  for  improvements  be  a 
lien  upon  the  said  real  estate,  and  that  said 
amount  should  be  paid,  with  interest  thereon 
at  6  per  cent  per  annum  from  August  30, 
1S83.  From  the  Judgment  entered  thereon 
accordingly,  with  costs,  the  said  John  brings 
this  appeaL 

Carney,  Clasen  &  Walsh,  for  appellant 
Ohafln  &  Parkinson,  for  respondent 

CASSODAY,  J.  (utter  stating  the  facts). 
Upon  the  former  appeal  in  this  case  tt  was 
fuUy  determined  by  the  decree  in  the  etjnlty 
suit,  entered  June>  12,  ISTS,  and  affirmed  by 
this  court  (50  Wis.  445^  7  N.  W.  869),  to  the 
effect  that  thA  deed  of  February  3^  1860,  was 
never  in  fact  delivered,  and  that  the  plaintiff 
In  this  action  of  ejectment  commenced  May 
27,  1891,  and  the  defendant  are  tenants  la 
commcm,  each  owning  an  undivided  one-half 
of  the  premises.  83  Wis.  864,  63  N.  W.  686. 
The  queationa  now  presented  for  oonsldeia- 
tion  are  as  to  the  amount  If  anything,  the 
defendant  Archibald,  ahoold  be  allowed  for 
improvements  and  expenditures,  on  hia  ac- 
counting for  rents,  issues,  and  profits  dating 
the  many  years  that  he  and  hia  brother, 
James  A.,  were  In  possession. 

1.  Notwithstanding  such  conclusiveneas  of 
the  decree  In  the  equity  suit  we  are  con- 
strained  to  hold  that  the  findings  to  the  effect 
that  James  A.  and  Archibald  were  in  posses- 
sion of  said  premises,  holding  the  same  ad- 
versely by  color  of  tlUe  asserted  in  good  faith, 
founded  on  a  written  instrument  to  wit  the 
deed  of  Febi-uary  3,  1860,  from  the  time  th^ 
so  entered,  down  to  the  rendition  of  said  de- 
cree, is  supported  by  the  evidence,  within  the 
meaning  of  sections  3096-3008,  Rev.  St  By 
such  color  of  title  is  included  a  tax  deed  void 
upon  its  face.  It  also  includes  a  tax  deed 
void  for  reasons  going  to  the  groundwork  of 
the  tax  or  assessment  upon  which  such  deed 
is  issued.  Zwietusch  v.  Watkins,  61  Wis. 
ti20,  21  N.  W.  821.  Such  holding  adversely  is 
only  to  be  by  color  of  title  thus  asserted  in 


food  faith,  and  auch  color  of  title  may  be  by 
a  written  Instrument  having  an  Infirmity 
making  it  absolutely  void  upon  its  face.  Id. 
Otherwise,  the  statute  would  rarely  afford 
any  protection. 

2.  The  mortgage  upon  the  premises  was 
paid  by  James  A.  and  Archibald  prior  to  the 
death  of  the  uncle,  but  the  circumstances  un- 
der which  It  was  so  paid  and  dischanrgsd,  as 
found,  were  such  as  to  entitle  them,  in  equity, 
to  be  subrogated  to  the  rights  of  the  mort- 
gagee, even  as  agtCinst  the  uncle;  and  cer- 
tainly the  equities  in  their  favor  are  as  strong, 
if  not  stronger,  as  against  those  who  have 
taken  title  from  him  by  descent  Moisan  v. 
Hammett  23  Wis.  30;  Blodgett  v.  Hitt.  2» 
Wis.  168;  Levy  v.  Martin,  48  Wis.  188.  4  N. 
W.  35;  Jones  v.  Parker,  51  Wis.  218,  8  N.  W. 
124;  Carey  v.  Boyle,  S3  Wis.  574,  11  N.  W. 
47;  WUton  V.  Mayberry,  75  Wis.  101.  ^S  X. 
W.  901;  Baker  v.  Baker  (S.  D.)  49  N.  W. 
10G4.  In  several  of  these  cases,  as  here,  the 
mortgage  was  discharged  of  record,  but  eq- 
uity kept  it  alive  for  the  pnrpose  of  dohig  Jus- 
tice, and  eeaforcing  coed  consclenoe  between 
the  parties.  Having,  In  good  faith,  paid  the 
mortgage  while  thus  In  possession,  James  A. 
and  Archibald  riurald.  In  equity,  be  regarded 
as  having  thereby  acquired  an  interest  fai  the 
premises  commeneamte  with  the  amooat  of 
money  so  iiaid. 

8.  As  indicated  in  the  opinion  of  Mr.  Jn»- 
tice  Plnney  on  the  former  appeal,  the  decree 
of  June  12, 1879,  conclusively  detesmined  that 
the  parties  were  tenants  In  coaamon  in  the 
hind,  and  tbat  since  that  daite,  at  teast  their 
respective  rights^  as  to  this  land,  ai«  snch  as 
gcew  out  of  their  rehitkmsfaip  as  teaaats  b» 
common.  Since  the  statute  of  Anne,  wbidi 
became  a  part  of  the  common  law  at  this 
country,  the  right  to  maintain  an  action  for 
accounting  for  rents,  issues,  and  profits  has 
generally.  If  not  uniformly,  been  recognised 
In  the  United  States.  In  this  state  that  stat- 
ute has  bees.  In  effect  re-enacted  and  extetid- 
ed.  Rev.  St  H  2190,  3062,  3173,  8192.  Ib 
such  actions  this  court  has  repeatedly  aanc- 
ttooed  the  right  of  the  tenant  In  possession  to 
be  allowed.  In  such  accounting,  to  be  rdm- 
bursed  for  moneys  expended  In  payment  of 
taxes  and  extingruishing  liens  upon  the  com- 
mon property.  McLaughlin  ▼.  Curtis'  Estate. 
27  WI&  044;  Frestz  v.  Ktotsch,  28  Wis.  312: 
Uannig  v.  MueUer,  32  Wis.  243,  244,  62  ^.  W. 
98,  and  cases  there  cited.  So  the  tenant  la 
oommon  In  possession  may.  In  an  ejectment 
suit,  be  allowed  to  set  off  the  value  of  necee- 
sary  repairs  and  permanent  improvements. 
Davis  V.  Louk,  SO  Wis.  308;  Claric  v.  Plom- 
mer,  31  Wis.  442;  McCrubb  v.  Bray,  36  Wis. 
333.  So  the  tenant  making  such  expenditnres 
has  been  allowed  to  enforce  contrlbotlOB  tn  an 
action  of  assumpsit,  or  for  an  accouattn^ 
Owlnneth  v.  Thompson,  9  Pick.  SI;  Whedtt* 
V.  Wheeler,  111  Masa  247;  RufTners  ▼.  laewte* 
Bx'rs,  7  Leigh,  720.  Such  contrtbntloB  1ms 
also  been  enforced  in  actions  for  partttioo. 
R<ri>lnsoB  V.  McDonald,  11  Tex.  380,  C 
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Dec  480.  and  notfls:  W«rteni  ▼.  HcUes,  86 
red.  674.  The  proceeding,  In  the  caae  at  bar, 
to  enforce  cotttrlbntioii.  la  equitable  in  Ita 
aatnre,  and  hence  the  prinelplea  mentioned 
arc  peeaUarly  appticable.  Applying  tboae 
principles  to  this  caae,  and  we  mast  bold 
that  the  defendant,  Archibald,  was  properly 
allowed  to  be  relmboraed  for  one-half  the 
moneys  paid  by  him  and  his  brother  James 
A.,  while  in  poaseaslon,  on  accoont  of  the 
mortgage,  taxes,  and  Interest  thereon,  and  for 
one-half  the  value  of  tlie  repairs  and  Im- 
provements  made  by  them,  or  either  of  them. 
While  some  of  the  Items  allowed  are  not 
Bpeciflcally  provided  for  In  sections  3006- 
3098,  Rev.  St.,  yet,  upon  the  broad  principles 
of  equity  mentioned,  the  allowances  made  to 
the  respective  parties  are  substantially  Just 
and  equitable,  and  mere  technical  errors, 
therefore,  are  to  be  disregarded.  Rev.  St. 
S  2829.  The  Judgment  of  the  circuit  court  is 
affinnedt 


KVEI.LO  et  al  v.  TAYLOR. 
(Supreme  Cojrt  of  North  Dakota.     May  21, 

1885.) 
HoMBaTB4i>— Tkaxspbk  —  Fhauo  ok  CBEurroBa — 

LiisTD  CJOSTIIAOT— SORBBSDEB — CONBID- 
BRATIOSf— iKnKOOTIOIia 

1.  Fraud  npon  creditors  cannot  be  predi- 
cated upon  the  oispoeitlon  of  a  homestead. 

2.  Where  a  vendee  in  a  land  contract  nir- 
rendeia  hi*  coatraet  to  the  vendor,  and  the  same 
la  accepted,  the  release  of  the  vendor  from  the 
•bligatlena  ef  the  contract  la  a  aaflSdeat  consid- 
eration to  anpport  <ke  nirrender. 

8.  Instrvictioca  asked  that  require  the  court 
to  assume  the  existence  of  any  fact  in  Issue  are 
propsrly  refused. 
(Syllabus  by  the  Coxat) 

Appeal  from  district  court.  Ransom  county: 
W.  S.  Lander,  Judge. 

Action  by  Anne  M.  Kvello  and  others 
against  F.  W.  Taylor  to  recover  possession  of 
wheat.  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

Sd.  Pierce  and  Edward  Engerud,  for  ap- 
pellant    P.  H.  Rourke,  for  respondents. 

BARTHOLOMEW,  J.  This  action  Involves 
tlie  ownership  of  a  quantity  of  wheat  of 
which  plaintiffs  claim  to  be  the  owners,  and 
'wlileb  had  been  seized  by  the  defendant,  Tay- 
lor, as  sheriff  of  Ransom  county,  under  and 
by  virtue  of  a  special  execution,  to  him  di- 
rected, issued  upon  a  judgment  foreclosing  a 
cliattel  mortgage  given  by  one  Nels  O.  Ander- 
Bom,  and  which.  It  is  claimed,  covered  this 
particular  wheat  The  admitted  facts  In  the 
case  are  aa  follows:  In  1890  one  Oium  was 
the  owner  of  the  N.  W.  %  of  section  10,  town- 
ship 186,  range  65,  In  Ransom  county.  In 
June  of  said  year  Oium  sold  the  land  to  said 
ICels  O.  Anderson  by  a  land  contract,  upon 
Tvtaat  Is  called  the  "crop  plan."  calling  for  a 
deed  upon  the  payment  vt  the  amount  and 
performance  of  the  conditions  on  the  part  of 
Xels  O.  Anderson  therein  specified.    Andec- 


■on,  with  his  family,  at  once  took  posses- 
sion of  the  land,  it  being  tmbroken  prairie 
land  at  the  time,  and  proceeded  to  break  up  a 
portion  of  it  and  erect  buildings  thereon.  It 
constituted  bis  homestead.  In  November, 
1801,  Mr.  Anderson  executed  a  diattel  mort- 
gage to  <me  Johnson,  covering  the  crop  of 
wheat  to  be  grown  upon  said  land  in  the 
year  1898.  Johnson  sold  and  transferred  the 
note  secured  by  the  mortgage  to  the  Sheldon 
State  Bank,  and  in  the  faU  of  1803  the  bank 
foreclosed  the  mortgage  by  action,  and  it  was 
under  this  foreclosure  that  the  wheat  was 
aeiaed.  It  being  wheat  grown  on  said  land  In 
1893.  In  1891  Oium  deeded  tbe  land  and  as- 
signed the  Anderson  contract  to  Anne  M. 
Kvello,  one  of  the  plaintiffs.  In  the  fall  of 
1892  Nela  O.  Anderson,  by  agreement  with 
Anne  M.  Kvello,— her  huaband,  Mr.  Kvello, 
acting  for  her,— surrendered  and  abandoned 
his  land  contract.  About  80  days  thereafter, 
Mrs.  Kvello,  by  her  said  husband,  leased  the 
land  to  £11  O.  Anderson,  the  other  plaintiff 
and  the  wife  of  Nels  O.  Anderson,  for  the 
year  189a 

Plaintiffs  claim  that  the  wheat  seUed  was 
raised  under  this  lease.  By  the  terms  of  the 
lease,  the  title  to  the  entire  crop  of  189B  waa 
to  remain  la  Mr&  Kvello  until  certain  condi- 
tions were  performed,  which  it  Is  admitted 
were  not  performed  at  the  time  of  the  sei- 
zure. The  defendant  claims  that  the  pretend- 
ed surrender  by  Nels  O.  Anderson,  and  the 
subsequent  lease  to  EUi  O.  Anderson,  were 
colorable  only,  and  were  In  fact  made  for  the 
purpose  of  defrauding  the  creditors  of  Nels  O. 
Anderson,  and  particularly  the  plaintiff  in  the 
special  execution;  that  this  purpose  was 
known  to  and  aided  and  abetted  by  Mrs. 
Kvello;  that  in  fact  the  land  contract  was 
not  surrendered,  but  was  continued  in  full 
force,  and  Nels  O.  Anderson  continued  to  act 
thereunder,  and  did  in  fact  raise  the  crop  of 
1898  by  virtue  of  his  rights  given  by  the  con- 
tract but  under  the  fraudulent  cover  of  a 
pretended  lease  to  bis  wife.  The  jury  re- 
solved the  issues  in  favor  of  the  plaintiffs. 

Under  the  first  assignment  of  errors  it  is 
urged  that  this  verdict  is  not  supported  by  the 
evidence.  The  abstract  is  somewhat  volumi- 
nous. All  the  circumstances  surrounding 
these  transactions  were  brought  out  in  detail. 
We  cannot  disturb  the  verdict  upon  the 
ground  assigned.  It  haa  sui^ort  in  the  evi- 
dence. The  proper  triors  of  fact  have  de- 
clared that  such  evidence  was  sufficient  to 
satisfy  them,  and  that  must  satisfy  us.  We 
may  remark,  in  passing,  that  appellant's  se- 
verest criticisms  upon  the  wdict  arise  upon 
the  lease,  from  the  showing  made  in  the  evi- 
dence that  Mrs,  Anderson  had  no  separate 
property,  and  that  she  bod  neither  machinery 
nor  stock  wherewith  to  raise  a  crop,  and  that 
Anderson  did  or  hired  the  work  required  to 
raise  the  crop,  that  he  furnished  the  seed, 
machinery,  and  teams.  All  this  might  be  ad- 
mitted. It  might  be  admitted  that  the  lease 
was  in  fact  for  Anderson's  benefit    Neverthe- 
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leas  be  could  acquire  no  greater  rights  under 
the  lease  than  Mrs.  Anderson  had,  and  under 
the  terms  of  the  lease  Mrs.  Kvello  was  clear- 
ly entitled  to  the  possession  of  the  wheat 
when  it  was  seized.  It  may  even  he  true 
that  Anderson's  surrender  was  made  for  the 
purpose  of  defrauding  his  creditors.  Yet,  if 
It  was  actually  made,  If  he  retained  no  rights 
tinder  the  contract  of  purchase,  if  that  was 
extinguished,  even  with  an  understanding 
that  such  contract  might  be  renewed  in  fu- 
ture, if  with  better  prices  and  with  better 
times  Anderson  saw  his  way  clear  to  comply 
with  the  terms  of  the  contract,  such  surren- 
der would  not  avail  appellants.  The  land 
was  Anderson's  homestead,  and  as  such  ex- 
empt from  any  claim  for  debt,  and  he  could 
-dispose  of  it  as  he  saw  proper,  and  creditors 
would  have  no  legal  cause  of  complaint.  It 
was  only  necessary  that  such  surrender  be 
actual.  Its  character  cannot  be  assailed  by 
-creditors.  This  has  been  so  often  ruled  that 
appellant's  counsel  frankly  admit  that  they 
could  not  attack  an  actual  transfer. 

In  answer  to  the  contention  that  the  surren- 
der under  the  circumstances  was  without  con- 
sideration and  void,  it  need  only  be  stated 
that  the  release  of  Anderson  from  the  obliga- 
tions of  the  contract  which  would  necessarily 
arise  from  an  acceptance  of  the  surrender 
would  be  sufficient  consideration  to  support 
the  same. 

Errors  are  assigned  upon  the  admission  of 
certain  evidence.  We  find  no  merit  in  them. 
The  evidence  thus  admitted  tended  to  show 
the  character  and  condition  of  the  land,  the 
amount  realized  by  Anderson  In  farming  the 
«ame  in  1892,  and  the  size  of  Anderson's  fam- 
ily. This  was  Introduced  for  the  purpose  of 
showing  why  Anderson  desired  to  surrender 
his  contract;  and,  while  one  result  may  have 
been  to  arouse  In  the  minds  of  the  Jury  sym- 
pathy for  Anderson,  yet  the  evidence  was 
none  the  less  competent 

Complaint  is  made  of  that  portion  of  the 
■charge  where  the  court  Instructs  the  jury  that 
the  proofs  of  fraud  must  be  clear  and  con- 
vincing. But  this  principle  is  so  elementary 
that  it  needs  no  defense  at  our  hands. 

A  large  number  of  Instructions  were  re- 
-quested  and  refused.  Errors  are  assigned  up- 
on the  refusal  to  give  the  fifth,  eighth,  ninth, 
and  eleventh  instructions  refused.  The  fifth 
deals  with  an  actual  transfer,  made  for  the 
purpose  of  deftauding  creditors.  As  already 
seen,  that  point  was  not  and  could  not  be 
urged  In  this  case.  Appellant  must  defeat 
the  case  on  the  ground  that  there  was  no 
transfer  in  fact  It  would  not  avail  him  to 
show  a  transfer  good  as  between  the  parties, 
but  made  to  defraud  creditors.  The  instruc- 
tion was  properly  refused.  The  eighth  and 
eleventh  instructions  refused  relate  to  trans- 
actions between  husband  and  wife.  The  court 
could  not  give  them  in  the  form  requested 
without  assuming  that  there  bad  been  trans- 
actions In  this  case  between  Mr.  and  Mrs. 
Anderson.    That    was    directly   opposed    to 


plaintiffs'  theory  of  the  case.  They  claimed 
that  there  had  been  a  transaction  between 
Mr.  Anderson  and  Mrs.  Kvello,  and  subee- 
quently  Mrs.  KveUo  had  a  transaction  with 
Mrs.  Anderson,  but  neither  in  fact  nor  In  law 
did  such  transaction  amount  to  a  transfer 
from  Mr.  Anderson  to  his  wife.  The  court 
could  not  properly  assume  the  contrary,  and 
the  instructions  were  praptitij  rejected.  The 
ninth  Instruction  refused  required  the  court 
to  assume  that  the  appellant  had  made  out  a 
prima  facie  case  of  fraud.  If  more  guarded 
in  its  language  It  might  properly  have  beat 
given.  Still,  we  think  the  point  fully  cov- 
ered by  the  charge,  and  in  better  form  than 
that  requested. 

We  find  no  error  In  the  record  and  the  Jade- 
ment  must  be  affirmed.   All  concur. 


McCORMICK  HARVESTING  MACH.  GO.  v. 

TAYLOR. 

(Supreme  Court  of  North  Dakota.     May  17, 

1885.) 

Sua  BT  AoENT— Note  tc  Prixcipai.— Dsrsxsn 
—Breach  o»  Warkantt. 
When  A.,  who  was  the  agent  of  G.  for 
the  sale  of  certain  machinery,  sold  a  horae  lie- 
loDging  to  himself  to  B.,  wi^  a  warranty,  and 
received  in  payment  therefor  B.'s  note,  made 
payable  directly  to  C,  and  when  there  was  a 
breach  of  the  warranty,  B.  could  properly,  in  an 
action  brought  against  him  by  C.  upon  the  note, 
set  up  Boch  breach  of  warranty,  and  defeat  a  re- 
covery, even  where  C.  was  ignorant  of  the  trans- 
action out  of  which  the  note  arose,  and  recdved 
the  same  from  A.  upon  a  settlement  of  tb« 
agency  account,  and  gave  A.  credit  for  the  fnll 
amount  thereof. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Dickey  county: 
W.  S.  Lauder,  Judga 

Action  by  McCormlck  Harvesting  MadUne 
Company  against  William  Taylor  on  a  prom- 
issory note.  Judgrment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

A.  T.  Cole  (McCumber  &  Bogart  of  coun- 
sel), for  appellant  W.  H.  Rowe,  for  respond- 
ent 

BARTHOLOMEW,  J.  Action  on  a  promla- 
sory  note  given  as  purchase  price  for  a  horae. 
Defense  of  warranty  of  the  horse  and  breach 
thereof  by  reason  of  horse  being  diseased 
with  glanders.  Counterclaim  for  damages  by 
reason  of  the  communication  of  the  disease 
to  other  horses,  and  Infection  of  stable.  At 
the  close  of  the  testimony  the  court  directed  a 
verdict  for  defendant  Subsequently  a  mo- 
tion for  a  new  trial  was  denied,  and  defend- 
ant had  judgment  for  costs.  Plaintiff  appeals. 
The  case  was  correctly  ruled,  and  on  entirely 
elementary  principles.  Assuming  all  that 
plalntitTs  evidence  tended  to  prove  as  proven, 
and  the  facts  are  as  follows:  The  firm  of 
Martin  &  Strane  wm«  the  agents  of  plaintiff 
at  Ellendale,  In  this  state^  for  the  aole  of 
machinery.  For  machinery  so  sold  they  ae>- 
i^ounted  to  plaintiff  either  in  money  or  notea 
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Martin  &  Strane  sold  a  piece  of  machinery 
of  their  own,  not  of  plaintiffs  manufacture, 
and  recelyed  In  i>ayment  therefor  a  horse. 
This  horse  they  sabsequently  sold  to  defend- 
ant with  a  warranty.  The  note  In  suit  was 
taken  In  payment,  but  Instead  of  being  made 
payable  to  Martin  &  Stiane  they  had  It  made 
payable  to  plaintiff,  and  turned  It  over  to 
plaintiff  in  their  next  settlement,  plalntifl  at 
the  time  supposing  that  it  had  been  taken  in 
payment  for  its  machinery.  The  horse  was 
entirely  worthless,  and  was  killed  by  order  of 
the  proper  authorities. 

Plaintiff's  sole  ground  for  recovery  upon 
the  note  rests  upon  the  proposition  that  it  is 
an  innocent  purchaser  for  value  before  ma- 
turity, and  thus  relieved  from  the  defense 
pleaded.  In  other  words,  it  claims  to  be  a 
bona  fide  Indorsee  of  the  note.  Section  4487, 
Comp.  Laws,  reads:  "An  indorsee  in  due 
course  is  one  who,  in  good  faith,  in  the  ordi- 
nary course  of  business,  and  for  value,  before 
its  apparent  maturity  or  presumptive  dishon- 
or, and  without  knowledge  of  its  actual  dis- 
honor, acquires  a  negotiable  instrument  duly 
indorsed  to  him,  or  indorsed  generally,  or 
payable  to  the  bearer."  Plaintiff  did  not  ac- 
quire the  note  by  indorsement  It  was  the 
payee  named  in  the  note.  "A  bona  fide  hold- 
er must  be  a  purchaser  In  the  usual  course  of 
business."  Rand.  Com.  Paper,  {  888.  Plain- 
tiff was  not  a  purchaser  in  any  such  sense. 
It  received  the  note  from  its  agents  as  its 
property  In  the  hands  of  its  said  agents.  It 
was  named  as  payee  therein,  and  when  it 
accepted  the  note  in  that  form  it  was  l>ound  to 
know  that  it  took  it  subject  to  any  defenses 
that  the  maker  had  against  It.  See  Rand. 
Com.  Paper,  §  1875.  The  case  of  Aldrich  v. 
Stockwell,  9  Allen,  45,  fully  covers  this  case. 
We  quote  the  head  note:  "If  the  vendor  of  an 
article  with  warranty  of  quality  takes  a  prom- 
issory note  for  the  price,  payable  on  de- 
mand to  a  third  person,  and  the  article 
proves  worthless,  the  maker  of  the  note  may 
rely  upon  the  breach  of  warranty  in  defense 
to  an  action  upon  it  by  the  payee,  althotigh 
he  cannot  show  that  the  payee  had  any 
knowledge  of  the  warranty,  or  took  the  note 
otherwise  tlian  In  good  faith  and  for  valu&" 

The  ]udgmM>t  of  the  district  court  is  af- 
flrmed.   All  concur. 


GEORGB  V.  TRIPLETT. 

(Supreme  Court  of  North  Dakota.    May  14, 
1893.) 

Witness  —  Sobprmb  —  DiacBioniNa  Owh  Wn- 
SBBS — Stateubnts  Out  or  Cocbt — 

lUPBACHUBNT. 

1.  When  a  party  calling  a  witness  is  mr- 
prised  by  his  testimony,  which  not  only  fails  to 
prove,  but  actually  disproves,  his  case,  he  has  a 
right  to  ask  the  witness  whether  he  has  not 
made  a  statement  to  the  plaintiff  conflicting  with 
Ills  testimony,  and  which,  if  true,  would  tend  to 
prove  the  plaintiff's  case. 

2.  Whether,  if  the  witness  denies  making 


such  statement,  the  plaintiff  may  be  allowed  to 
prove  the  contrary,  in  the  discretion  of  the  court, 
for  the  porpose  of  impeachment,  not  decided. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ricliland  coun- 
ty; W.  S.  Lauder,  Judge. 

Action  by  Ina  N.  George  against  N.  M. 
Trlplett  for  slander.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Reversed. 

L.  B.  Everdell  and  Crum  &  Hanson,  for 
appellant  W.  E.  Purcell  and  McCumber  & 
Bogalt,  for  respondent 

(X)RLISS,  J.  This  action  Is  for  slander. 
On  the  trial  the  plaintiff,  to  prove  her  case, 
called,  as  a  witness,  Dr.  Bates.  The  com- 
plaint alleged  that  the  slanderous  words 
were  spoken  to  him.  The  witness  not  only 
failed  to  testify  to  the  alleged  slander,  but 
distinctly  denied  the  speaking  by  defend- 
ant of  such  words  in  the  conversation  in 
which  it  was  alleged  they  were  uttered. 
Thereupon  plaintiff's  counsel  asked  the  wit- 
ness whether  he  had  not  made  to  plaintiff 
statements  different  from  his  testimony,— 
whether  he  had  not  informed  plaintiff,  be- 
fore the  trial,  that  the  defendant  had  spoken 
to  him  (the  witness)  the'  slanderous  words 
set  forth  in  the  complaint  On  objection  this 
evidence  was  excluded.  We  think  it  was 
error.  The  general  role  undoubtedly  is 
that  a  party  cannot  lmi>each  his  own  wit- 
ness by  proving  that  he  has  made  different 
statements  out  of  court.  This  rule,  however, 
is  by  no  means  universally  accepted  and 
followed.  In  some  Jurisdictions  a  party  sur^ 
prised  by  the  testimony  of  a  witness  he  calls 
may,  in  the  discretion  of  the  court,  prove  by 
third  persons  conflicting  statements  made 
by  the  witness,  provided  he  has  not  merely 
faUed  to  testify  for  the  party  calling  him, 
but  has  given  damaging  testimony  against 
him.  See  Selover  v.  Bryant  (Minn.)  56  N. 
W.  58.  We  are  not  called  upon,  in  this  case, 
to  decide  which  of  these  two  rules  shall 
govern  trials  in  this  state.  Had  the  witness 
Bates  denied  making  any  conflicting  state- 
ments, and  had  the  trial  court  then  per- 
mitted the  plaintiff  to  prove  such  statements, 
a  different  question  would  have  bee;i  pre- 
sented. Without  expressing  any  opinion  on 
this  point  we  are  clear  that  plaintiff  had 
a  legal  right  to  ask  the  witness  it  he  had 
not  made  inconsistent  statements  to  her- 
self. This  may  be  done  when  a  party  is 
surprised  by  the  evidence  of  a  witness  he 
calls,  for  the  purpose  of  refreshing  the  rec- 
ollections of  the  witness.  Other  considera- 
tions make  it  plain  that  a  party  should  have 
this  right  when  taken  by  surprise  by  the 
unexpected  hostility  of  his  own  witness.  If 
the  witness  Is  In  fact  testifying  falsely,  it 
may  bring  him  to  the  truth  to  probe  his 
conscience,  or  to  call  to  his  mind  the  danger 
of  punishment  for  perjury,  in  view  of  the 
fact  that  he  has,  by  statements  out  of  court 
inconsistent  with  his  testimony,  furnished 
evidence    for    his   conviction.    Moreovjer,    a 
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lawyer  of  Btrong  peraonallty,  barnlns  with 
indlgrnatlon  at  the  witness'  deceit,  may 
cow  and  break  down  a  corrupt  witness 
who  baa  told  him  or  his  client  a  different 
story.  Withont  farther  elaboration  of  this 
point,— for  the  groond  baa  been  already 
folly  covered  by  discussion  in  other  opinions, 
—we  hold  that,  both  on  sound  principle  and 
under  high  authority,  the  rule  is  that  in 
such  a  case  the  party  calling  a  witness  may 
aslc  blm  whether  he  bad  not  previously  made 
a  particular  statement  as  to  material  facts 
Inconsistent  with  his  testimony  on  the  trial. 
Hurley  t.  State  (Ohio  Sup.)  21  N.  E.  645; 
Humble  v.  Shoemaker,  70  Iowa,  223,  30 
N.  W.  492;  HUdreth  v.  Aldrich,  15  R.  L  163, 
1  AU.  249:  Bullard  t.  Pearsall.  53  N.  Y. 
230;  Melbuisb  v.  Collier,  15  Adol.  &  E.  (N.  S.) 
87S;  State  v.  Sortor  (Kan.  Sup.)  34  Pac.  1037; 
Hickory  v.  U.  S.,  151  U.  S.  303»  14  Sup.  Ct 
334;  Hall  ▼.  EaUway  Ck).  (Iowa)  61  N.  W. 
150;  1  Wbaxt  Bv.  §  54a  See  1  Thomp.  Tr. 
S  512;  Cox  T.  Eayres,  55  Vt  24;  Hemingway 
▼.  Garth,  51  Ala.  630.  Had  plaintiff  been 
allowed  to  ask  tlie  proposed  questions,  the 
witness  Bates  might  have  so  materially  al- 
tered bis  testimony  as  to  establish  the  siieak- 
ing  of  the  slanderous  words  set  forth  in  the 
complaint.  For  the  error  In  excluding  this 
evidence  the  Judgment  of  the  district  court 
is  reversed,  and  a  new  trial  ordered.  All 
concur. 


HEEBNER  v.  SHEPARD. 

(Supreme  Court  of  North  Dakota.    May  18, 
180S.) 

BaI/S  ov  Thbasbbk  —  AcnoH  on  Pcschisb  Nora 
— Bbbach  ov  Warrahtt  — C0UHTBBCI.AIM — Da- 
tkwt  roR  VfAvt  o*  Rbplx— RBQuiaiaa  Paoot 

or  COUKTERCUIIM. 

1.  The  action  was  upon  two  promissory 
notes  given  bv  defendant  to  plaintiff  for  a 
thrashing  nmdiiBe  sold  by  plaintiff  to  defendant. 
The  answer  admitted  the  execution  and  deliv- 
ery of  the  notes,  and  in  addition  set  oat,  as  new 
matter,  that  the  thrashing  machine  was  sold 
with  a  warranty,  and  did  not  work  as  it  was 
warranted  to  do,  and  that  b;  reason  thereof  the 
defendant  was  damaged  in  a  large  sum,  for 
which  defendant  demanded  judgment  against 
the  plaintiff.  Hdd,  that  such  new  matter  con- 
stitnted  a  counterclaim,  within  the  meaning  of 
the  statute. 

2.  No  reply  was  serred  to  the  answer,  and 
after  the  time  for  reply  had  expired  the  defend- 
ant move<l  in  the  court  below  for  judgment,  un- 
der section  4919,  Comp.  Laws.  The  court  ad- 
judged the  plaintiff  was  In  defanh  for  reply,  and 
directed  the  defendant  to  offer  proof  in  sup- 
port of  his  counterclaim.  Eeld,  that  the  order 
was  a  proper  order,  upon  the  facts  stated. 

(Sj-IIabus  by  the  (3oart) 

Aimieel  from  district  court,  DlCkey  county; 
W.  S.  Lander,  Judge. 

Action  by  William  D.  Heebner,  as  Heeb- 
ner  A;  Sons,  against  Charles  C.  Shepard,  on 
notes  given  for  the  price  of  a  thrashing  ma- 
chine. From  a  Judgment  of  defonlt  for  want 
of  a  reply  to  a  counterclaim,  plaintiff  appeals. 
Affirmed. 


A.  T.  Cole  (McCSnmber  &  Bogart,  of  conn- 
sel),  f<^  appellant  W.  H.  Rowe^  tot  raapond- 
ent 

WAIiLIN,  G.  J.  Action  oa  notes  given  for 
a  thrashing  matdiine.  The  answer  alleges 
that  the  machine  was  sold  on  a  warranty, 
and  that  It  did  not  work  as  warranted,  and 
by  reason  thereof  the  defendant  was  damaged 
In  a  large  sum,  for  which  Judgment  was  de- 
manded. The  plaintiff  never  at  any  time  serv- 
ed either  a  demnrrur  or  a  r^ly  to  the  answer, 
and  after  the  time  for  serving  a  reply  had 
e^ired  the  defendant  moved  tbe  court  "no 
dismiss  plaintiff's  complaint,  and  give  Judg- 
ment for  bis  counterclaim."  The  motioa  was 
made  upon  the  ground  that  no  reply  had  ever 
been  served  to  the  defendant's  answer,  and 
that  tbe  time  for  r^ly  had  expired.  Pur- 
suant to  said  motion  of  tbe  defendant,  an 
order  of  the  trial  court  was  made,  adjudging 
plaintiff  in  default  for  want  of  a  reiriy  to  tbe 
counterclaim,  as  stated  In  the  answer,  and 
further  adjudging  that  tbe  defendant  could 
submit  proof  of  the  facta  alleged  In  the  an- 
sww.  Plaintiff  appeals  to  this  court  from 
said  order. 

Plaintiirs  sole  contention  In  this  court  is 
that  the  ord^  should  be  reversed  for  tbe 
reason  that  the  matter  pleaded  in  the  answer 
is  purely  defensive  matter,  and  doea  not  con- 
stitute a  eouaterclaim,  and  tlierefore  bo  reply 
was  required.  In  our  Judgment,  tbe  conten- 
tion of  the  plaintiff  Is  untenable.  Tbe  answer 
stated,  in  substance,  that  tbe  notes  deaoibed 
In  the  complaint  were  given  by  defendant  to 
tbe  plalntur  for  a  thrashing  machine,  which 
macblne  was  sold  by  plaintiff  to  defendant 
upon  a  warranty,  and  that  the  machine  did 
not  work  aa  warranted,  and  by  reason  of 
which  fact  defendant  had  been  damaged  ia  a 
large  sum,  for  which  defendant  demanded  a 
judgment  against  the  plaintiff.  Tbe  action 
is  upon  contract,  and  the  defendant,  by  bis 
answer,  admits  the  execution  of  the  contract. 
L  e.  the  notes  in  suit,  and  thereby  ccmfesses 
the  cause  of  action  stated  in  tbe  complaint. 
The  defendant  then  proceeds  to  set  oat  by 
answer  another  contract  between  tbe  plaintiff 
and  the  defendant,  and  alleges  a  breadi 
thereof,  and  damages  resulting  from  suck 
breach,  and  demands  Judgment  against  the 
plaintiff  for  damages.  In  brief,  the  case  tells 
clearly  within  the  terms  of  the  second  sub- 
division of  section  4915,  Comp.  Laws.  The 
action  is  <me  arising  on  contract,  and  the 
counterclaim  set  out  in  the  answer  is  one  al$=.'' 
arising  on  contract,  and  one  existing  at  the 
commencement  of  the  action,  in  favor  of  the 
defendant,  and  against  the  plaintiff.  The  an- 
swer contains  no  defense  whatever  to  tbt.- 
causes  of  action  stated  in  the  complaint.  Ol 
the  contrary,  the  answer,  by  admitting  the  e:L- 
ecution  and  delivery  of  tbe  notes,  and  by  fail- 
ing to  allege  any  facts  tending  to  defeat  tbe 
notes,  thereby  confesses  the  plaintUTa  cause 
of  action.  It  follows  that  the  cause  of  action 
against  tbe  plaintiff  as  stated  in  tbe  answer 
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waa  a  eoanterdatm,  pore  and  simple,  and 
nothlnK  else.  '£o  tUs  counterdaim  the  plain- 
tut  sbould  bare  replied,  If  be  dealred  to  c<mi- 
trorert  the  same.  No  r^ly  was  aerved,  and 
tberefore  the  defendant  waa  entitled  to  make 
the  motion  Indicated  by  aectlon  49ia,  Gomp. 
Lawa.  The  order  appealed  from  waa  made 
upon  sncb  motion.  The  order  of  the  dtatrict 
court  muat  be  affirmed.  All  the  Judgea  con- 
currins. 


TATLOB  T.  TAYLOB. 

(Sopreoie  Ooort  of  North  Dakota.    May  18^ 

1886.) 

DiTOROs— Tbial  m  Noto— Rstibw  oh  AFPBAI/— 

iDBHTiriOATION  O*  BXHiaiTS— CrDBLTT— COIT- 
DOH&TION— Ki:«DATB  TO  COUUT  BeLOTT. 

1.  Actiona  tried  below  nnder  tlie  proTitiooa 
of  chapter  S2,  Laws  1S93,  can  onlr  be  tried  in 
this  court  de  noTO. 

2.  In  such  casea  all  the  erldence  offered  in 
the  trial  court  ahonld  be  preaerred  in  the  record, 
together  with  the  objections  thereto,  if  any; 
and.  wlien  the  case  reaches  this  court,  snch  oo- 
JectionB  will  be  passed  apon  as  original  qnea- 
tiona.  and  evidence  improperly  excluded  below 
under  objections  will  be  oonsidered  here,  and  evi- 
dence improperly  admitted  below  over  objections 
will  he  excluded  here.  A  respondent  cannot 
complain  that  all  the  evidence  is  not  here  when 
the  omitted  evidence  waa  exdnded  on  his  objec- 
tion, nor  can  appellant  complain  of  such  omission 
when  it  is  clear  from  the  record,  beyond  contro- 
versy, that  such  evidence  was  properly  ex- 
dnded. 

3.  All  exhibits  offered  in  the  court  below, 
-whether  recei''ed  or  not,  should  be  identified  in 
this  court  by  the  certificate  of  the  trial  judge, 
ju  admitted  exhibits  are  identified  in  other 
«a8es. 

4.  In  an  action  for  divorce  on  the  eronnd  of 
«melty,  cohabitation  after  such  cruelty  does  not 
«atablish  condonation,  in  the  absence  of  an  ez- 
jkress  agreement  to  condona. 

0.  In  such  an  action,  an  express  agreement 
-to  condone  is  revoked,  and  the  original  cnuse  re- 
newed, by  subsequent  acts  of  cruelty  on  the  part 
'Of  the  condoaor  towards  the  eondonee 

6.  In  acti<KiB  tried  here  nnder  the  proviaioiia 
of  said  chapter  S2,  I.aw8  1803,  while  this  court 
•will  determine  the  final  judgment  or  decree  to 
be  entered,  such  entry  will  not  be  made  in  this 
-conrt,  but  tlie  record  will  be  remanded  to  the 
-cx>urt  from. which  the  appeal  was  taken,  under 
the  provisions  of  section  26,  c.  120,  Laws  1891, 
and  it  will  he  the  duty  of  that  court  to  order  the 
-entry  of  a  judgment  m  conformity  with  the  de- 
-termination  of  this  court 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Cass  county; 
"William  B.  McConnell,  Judge. 

Action  for  divorce  by  Margaret  Taylor 
«sainst  William  Taylor.  Prom  a  judgment 
<H!sinls8!ng  the  action,  platatlft  appeals.  Modi- 
fied. 

J.  E.  Soblnson,  for  ^pellant  W.  H.  Baj> 
uett,  for  respondent 

BARTHOLOMEW,  J.  The  condition  of  the 
record  in  this  case  has  caused  us  some  embar- 
rassment. The  action  was  for  a  divorce,  and 
-waa  dismiaaed.  It  waa  tried  after  the  enact- 
xzient  of  chapter  82,  Lawa  1883,  the  first  aeo- 
-t-lojx  o£  which  coutaine  the  following  language: 


"In  all  actions  tried  bj  the  district  court  with- 
out a  jury,  wherein  iasne  of  fact  baa  been 
joined,  all  the  evidence  offered  in  tbe  trial 
shall  be  taken  down  in  writing,  or  the  court 
may  order  tbe  evidence  or  any  part  thereof  to 
be  taken  in  the  form  of  de|>ositlona,  or  either 
party  may,  at  pleasure,  take  his  testimony  or 
any  part  thereof  by  deposition:  provided,  that 
whenever  such  evidence  is  taken  down  In 
shorthand  and  written  out  at  length.  It  shall 
be  deemed  to  have  been  taken  down  in  writ- 
ing, and  all  testimony  so  taken  in  shorthand 
must,  at  the  request  of  either  party,  be  so 
written  out  at  length,  and  filed  with  the  derk. 
All  evidence  taken  as  provided  by  this  section 
shall  be  certified  by  the  Jodge  at  any  time  af- 
ter the  trial,  and  wtthln  one  montSi  before  the 
time  allowed  for  tbe  ai^peal  of  said  cause 
shall  have  expired,  and  shall  thereupon  be- 
oome  a  part  of  tbe  judgnaent  roU,  and  tbe  orig- 
inal of  such  judgment  roll  shall  gfo  on  appeal 
to  the  supreme  oonrt,  which  ahaD  try  tbe 
cause  anew  upon  snch  judgment  roll  and  ren- 
der final  judgment  therein,  according  to  tbe 
'  jnstloe  of  the  c^se,  and  in  tbe  decision  of  all 
equitable  actious  the  rules  of  equity  must  pre- 
vail. And  In  all  actions  tried  in  the  district 
court  according  to  the  provisions  of  this  act 
no  exoeptkna  need  be  taken  on  findings  of 
fact  made."  .This  Is  the  first  appeal  that  has 
reached  na  under  that  act  No  question  is 
made  upon  the  legality  or  constitutionality  of 
the  act,  nor  npoD  any  matter  ot  procedure 
thereunder;  and  we  therefore  disclaim  passing 
vipoA  any  questions  of  practice  arising  under 
said  law  except  such  as  are  herein  apeciacally 
mentioned.  Both  parties  treat  the  case  as 
properly  la  this  court  for  trial  de  novo,  and 
for  no  other  purpose.  It  is  dear  that  it  was 
the  duty  of  the  trial  court  to  try  the  case  im- 
der  the  above  statute,  and  equally  clear  that 
we  can  only  try  tt  de  novo  In  this  court.  But 
there  Is  nothing  in  the  abstract  from  which  we 
can  gather  that  it  is  an  abstract  of  all  the  evi- 
dence adduced  at  the  trial.  This,  under  the 
circumstances,  may  be  a  violation  of  rules  of 
this  court  But  as  the  foregoing  statute 
marks  a  most  radical  diange  in  procedure  In 
thla  court,  and  as  tbe  rule  was  formulated  to 
meet  the  previons  practice,  we  are  not  Inclin- 
ed to  favor  any  strict  api^cation  of  the  rule  to 
cases  of  this  character  until  we  have  indicated 
the  proper  practice  under  the  new  statute. 
We  have  carefnlly  explored  the  record.  We 
find  the  oral  evidence  offered  at  the  trial  an 
properly  preserved  and  ceilifled.  We  find, 
however,  that  plaintiff  (appellant  here)  offered 
In  evidence  two  exhibits  (Exhibits  A  and  B), 
which,  on  defendant's  objection,  were  rejected 
by  tbe  court  Exhibit  C,  offered  by  plaintiff, 
was  recdved.  There  are  certain  papers  found 
In  this  record  marked  Exhibits  "A,"  "B,"  and 
"O,"  respectively,  but  these  papers  are  In  no 
manner  authenticated  or  identified  by  any  cer- 
tificate of  the  trial  judge.  Two  of  the  exhib- 
its (A  and  B)  were  rejected.  If  we  treat  theaa 
as  not  In  the  record,  the  respmident  cannot 
complain,  as  they  were  exclud^  on  his  obJeo- 
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tion,  and  we  must  presume  tbat  their  pres- 
ence would  be  to  his  detriment  and  appel- 
lant's advantage.  Lumber  Co.  v.  Mitchell,  61 
Iowa,  132,  16  N.  W.  52.  Nor  can  appellant  be 
heard  to  object  to  their  absence,  as  the  pre- 
liminary oral  testimony  wlilch  Is  in  the  record, 
and  which  led  up  to  the  offer  of  the  exhibits, 
shows  so  clearly  that  they  were  Inadmissible 
that  they  would  not  be  considered  tor  a  mo- 
ment if  here.  We  wish  to  say  In  passing, 
however,  that  we  deem  it  the  proper  practice 
in  cases  tried  in  this  method  to.  make  the  rec- 
ord show  all  the  evidence  offered  in  the  lower 
court,  and  the  objections  thereto,  whether 
such  evidence  be  received  and  considered  by 
the  trial  court  or  not  When  the  case  reaches 
this  court,  the  objections  will  be  passed  upon 
as  original  objections,  and  without  regard  to 
the  rulings  of  the  trial  court,  and  evidence  im- 
properly excluded  below,  under  objections, 
will  be  considered  here,  and  evidence  improp- 
erly admitted  below,  over  objections,  wUl  not 
be  considered  here.  Such  seems  to  be  the 
practice  under  similar  statutes.  Taylor  v. 
Kler,  64  Iowa,  646,  7  N.  W..120;  Blough  v. 
Van  Hoorebeke,  48  Iowa,  40;  Lumber  Co.  v. 
Mitchell,  supra.  Exhibit  O,  while  not  Identi- 
fied by  the  certificate  of  the  trial  judge,  is  yet 
so  far  identified  that  we  deem  It  our  duty  to 
consider  It  In  this  case.  The  oral  evidence  dis- 
closes its  date,  the  signatures  thereto,  and  its 
purport  The  paper  found  In  the  record,  and 
marked  "Exhibit  C,"  corresponds  in  all  re- 
spects with  the  paper  described  in  the  oral 
testimony.  No  suggestion  is  made  that  it  Is 
not  properly  before  us.  On  the  contrary,  both 
I)arties  are  in  this  court,  claiming  rights  under 
such  Instrument;  and  we  shall  therefore  In 
this  Instance  regard  it  as  properly  before  ns. 
But  it  is  evident  that  in  these  cases  the  proper 
and  orderly  practice  requires  all  exhibits  offw- 
ed  In  the  trial  court  to  be  made  a  part  of  t}ie 
record  In  the  case,  together  with  the  objec- 
tions thereto,  it  any;  and  all  such  exhibits 
should  be  certified  to  this  court  in  the  same 
manner  that  exhibits  received  in  evidence  are 
certified  in  other  cases. 

Turning  to  the  evidence  In  the  case,  we  are 
unanimously  of  the  opinion  that  under  it  ap- 
pellant should  have  a  decree  In  this  case. 
No  good  purpose  can  be  subserved  by  setting 
out  the  evidence.  The  complaint  was  for  cru- 
elty, and  the  evidenge  shows  a  case  of  almost 
unparalleled  cruelty,  by  use  of  personal  vio- 
lence and  brute  force.  There  is  no  attempt  to 
deny  or  palliate  this  extreme  cruelty.  Re- 
spondent relies  solely  upon  his  plea  of  con- 
donation. In  this;  we  think,  he  signally  failed. 
Exhibit  O  is  an  instrument  dated  December 
23,  1893,  and  signed  by  the  parties  hereto, 
and  by  which  respondent  releases  to  appellant 
all  claim  to  certain  real  estate  and  personal 
property  therein  described,  and  agrees  to  pay 
her  ^100  per  year  for  the  8upi)ort  of  the  two 
minor  children.  The  last  paragraph  of  the 
instrument  is  as  follows:  "And,  until  after 
seeding  next  spring,  William  Taylor  is  to  have 
the  use  of  the  granary  on  said  land  for  his 


wheat  and  oata,  and  the  bam  for  Us  stock, 
in  the  same  manner  as  the  same  is  now  used 
by  him,  and  likewise  the  use  of  the  fanning 
mill."    Respondent  contends,  and  so  testifies, 
that  this  Instrument  was  signed  upon  appel- 
lant's promise  to  condone  his  past  conduct 
dismiss  her  complaint  for  divorce  then  pend- 
ing,  and   resume  her  relations  as  his  wife. 
At  the  time  the  instrument  was  executed,  re- 
spondent bad  served  no  answer  to  the  divorce 
complaint,  nor  did  he  intend  so  to  do.    Ap- 
pellant testifies  that  there  was  no  promise  to 
condone  or  dismiss,  and  tbat  the  instrument 
was   intended  as  a   settlement   of  property 
questions  between  them,  and  provision  for  the 
two   minor  children,   in   anticipation   that  a 
decree  of  divorce  would  be  granted  her.    She 
has  sworn  corroboration  in  the  oral  testimony. 
But  we  think  the  instrument  Itself  is  almost 
conclusive  against  respondent's  position.    The 
exception  from  the  household  furniture  trans- 
ferred to  appellant  of  "the  bedding  and  the 
bed  occupied  and  used  by  William  Taylor," 
the  promise  to  pay  appellant  the  $100  per 
year  for  the  support  of  the  two  little  girls, 
and  the  reservation  of  the  use  of  the  granary 
and  bam  and  fanning  miU  "until  after  seeding 
time  next  spring,"  are  all  clearly  inconsistent 
with  any  pm-pose  to  resume  and  continue  their 
relations  as  husband  and  wife.    Respondent 
also  relies,  as  showing  condonation,  upon  co- 
habitation subsequent  to  the  commencement 
Of  the  action  and  after  the  execution  of  Exhib- 
it O.   Appellant  admits  cohabitation  on  several 
occasions,    but   swears   tbat   she    was   com- 
pelled   by   force   and  threats  to  sabmtt  to 
respondent's   embraces.    It  is   suggestive  in 
this  connection  to  note  that  after  apitellant 
had  testified  to  such  force  and  threats,  and 
when  respondent  was  placed  upon  the  stand 
to  rebut  such  testimony,  and  was  asked  by 
his    counsel,    "You    may    state,    Mr.    Taylor, 
whether  or  not  you  forced  her  to  have  marital 
relations  after  the  signing  of  that  document" 
respondent  remained  silent  and  made  no  an- 
swer.   But  further,  as  to  this  matter  of  con- 
donation:   Section  2569,  Comp.  Laws,  reads: 
"Condonation  is  the  conditional  forgiveness 
of  a,  matrimonial  offense  constituting  a  cause 
for  divorce."    Section  2570  reads:    "The  fol- 
lowing requirements  are  necessary  to  condona- 
tion:   Restoration  of  the  offending  party  to  ail 
marital   rights.    Condonation   Implies   a   con- 
dition subsequent,— that  the  forgiving  party 
must    be    treated    with    conjugal    kindness 
Where   the  cause  of   divorce   consists    of  a 
course  of  offensive  conduct  or  arises  in  cases 
of  cruelty  from  excessive  acts  of  tll-treatmenu 
which   may,   aggregately,   constitute  the  of- 
fense, cohabitation,  or  passive  endniance,  or 
conjugal  kindness,  shall  not  be  evidence  of 
condonation  of  any  of  the  acts  constituting 
such  cause,  unless  accompanied  by  an  express 
agreement  to  condone."    Section  2571  reads: 
"Condonation    is   revoked   and   the  original 
cause  of  divorce  revived:   When  the  coodonee 
commits  acts  constituting  a  like  or  other  cai£« 
of  divorce;  or  when  the  condonee  la  guilty  of 
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great  conjugal  onkindnesa,  not  amounting  to 
a  cause  of  divorce,  but  sufficiently  habitual 
and  gross  to  sliow  tbat  the  conditions  of  con- 
donation had  not  been  accepted  In  good  faith, 
or  not  fulfilled."  By  supplemental  complaint, 
appellant  charges  Tarioua  acts  of  cruelty  af- 
ter the  execution  of  Exhibit  O.  She  testifies 
to  these  acts  positively.  Respondent  denies 
them.  Appellant  testifies  that  at  one  time, 
nearly  11  months  after  the  exhibit  was  signed, 
respondent  seized  a  neck  yoke,  and,  with 
theatening  language,  ran  at  her,  and  tbat  she 
took  refuge  behind  one  Williams,  Taylor's  hir- 
ed man.  Mr.  Williams  testifies  as  to  this  affair : 
"While  we  were  having  these  words  [Mr. 
Taylor  and  witness]  Mrs.  Taylor  came  to  the 
field,  and  she  said,  'Taylor,'  she  said,  there 
Is  no  use  of  you  two  men  having  any  words;' 
and  he  swore  at  her,  and  said  she  was  the 
cause  of  it  all,  and  that  he  would  kill  her, 
and  hfe  picked  up  a  neck  yoke  that  was  lying 
on  the  ground,  and  started  for  her.  She  ran 
behind  me,  and  be  turned  around,  and  threw 
the  neck  yoke  down."  This  witness  testifies 
to  other  threats  of  violence  made  by  respond- 
ent to  appellant;  and.  In  answer  to  the  ques- 
tion, "What  kind  of  language  did  be  common- 
ly use  to  h«'7"  be  replied,  "Well,  I  should 
call  It  quite  rough,  the  language  tbat  be  used 
sometimes,— language  not  often  beard  in  fam- 
ilies." It  Is  clear  that,  under  our  statute,  co- 
habitation, even  If  not  enforced,  does  not 
condone  extreme  cruelty,  In  the  absence  of 
an  express  agreement  to  condone,  and  we 
have  held  that  uo  sucb  agreement  was  shown 
In  this  case.  But,  even  If  such  an  agreement 
was  made,  we  are  clear  that  the  condonation 
was  revoked,  and  the  original  cause  of  action 
revived  by  the  subsequent  conduct  of  respond- 
ent 

Having  reached  a  conclusion  as  to  what  the 
decree  must  be  in  this  case,  we  find  ourselves 
with  no  certain  guide  as  to  the  manner  In 
which  It  shall  be  entered.  Chapter  82,  Laws 
1893,  declares  that  this  court  shall  "render 
final  judgment  therein  according  to  the  Jus- 
tice of  the  case."  The  rendition  of  Judgment 
is  the  act  of  a  court  The  entry  of  Judgment 
Is  the  act  of  a  clerk.  Gould  v.  Elevator  Co., 
3  N.  D.  06,  64  N.  W.  816.  In  Section  26,  c. 
120,  Laws  1891,  It  is  provided  tbat  "in  all 
cases  the  supreme  court  shall  remit  its  Judg- 
ment or  decision  to  the  court  from  which  the 
appeal  was  taken  to  be  enforced  accordingly, 
and,  if  from  a  Judgment,  final  Judgment  shall 
thereupon  be  entered  In  the  court  below  In 
accordance  therewith,  except  when  otherwise 
ordered."  Our  practice  has  been  In  accord- 
ance with  tbls  provision.  The  law  of  1893 
does  not  repeal  or  modify  or  refer  to  this 
provision.  There  la  no  statutory  authority 
for  the  entry  of  Judgment  In  tbls  court,  ex- 
cept in  matters  where  this  court  has  original 
Jurisdiction.  A  Judgment  of  this  court  does 
not  constitute  a  lien  upon  realty,  nor  Is  there 
any  provision  whereby  a  transcript  of  a  Judg- 
ment of  tbls  court  can  be  filed  In  any  other 


court.  In  the  great  majority  of  cases  a  final- 
Judgment  entered  In  this  court  would  be  of 
but  little  value  to  the  successful  party.  Fron> 
these  facts  we  are  led  to  conclude  that  the 
legislature  Intended  that  Judgment  should  be 
entered  in  these  cases  in  accordance  with  our. 
former  practice.  Accordingly,  the  record  In 
this  case,  together  with  a  copy  of  this  opinion, 
will  be  transmitted  to  the  district  court  for 
Cass  county,  and  said  court  will  annul  and 
cancel  Its  Judgment  heretofore  entered  In 
tbls  case,  and  order  the  entry  of  a  decree 
granting  appellant  an  absolute  divorce  from 
respondent,  and  glvlns  to  her  the  care  and 
custody  of  the  two  minor  children.  Bertha 
Jane  and  Ethel  Irene,  and  conferring  on  her 
the  title  to  all  the  property  described  In  Ex- 
hibit C,  to  wit,  the  S.  E.  V4  of  section  4,  in  to  wn- 
shlp  141  N.,  range  48  W.,  in  said  Cass  county. 
also  one  cow,  and  all  the  household  property, 
except  one  bed  and  bedding,  four  horses,  with 
their  harness,  the  .two  colts  mentioned,  the 
harrow,  buggy,  Havana  press  drill,  two  wag- 
ons, fanning  mill,  sulky  rake,  and  anvil,  and 
ordering  tbat  respondent  make  to  appellant 
all  necessary  conveyances  to  invest  appellant 
with  aU  his  interest  and  title  In  said  property, 
and  the  whole  thereof,  and  further  ordering 
that  respondent  pay  appellant  the  sum  of  |10U- 
per  year  towards  the  support  of  said  minor 
children,  the  same  to  be  paid  In  eqnal  quarter- 
ly payments  until  the  youngest  of  said  cbll 
dren  reaches  the  age  of  18  years;  these  pro- 
visions to  be  In  lieu  of  all  other  claims  for 
alimony  whatsoever,  unless,  on  application, 
such  decree  be  subsequently  modified  in  that 
respect;  appellant  to  have  and  recover  her 
costs  In  both  courts.  Ordered  accordingly. 
AU  concur. 


MABTIN  V.  HAWTHORNE  et  «L 

(Supreme  Court  of  North  Dakota.    May  20; 
1885.) 

Tbresher'b  Libs  —  Pobeclosdrb  —  Report  of 

Sale— Failure  to  File— Effect— Establish- 

iNO  Lien — Proof  Necessabt. 

1.  On  the  foreclosure  of  a  thresher's  lien, 
the  failure  of  the  officer  making  the  sale  to  file 
a  report  of  the  sale  with  the  register  of  deeds 
of  the  county  where  the  lien  was  filed  within  10 
days  after  such  sele  will  not  Invalidate  such 
sale.  Johnson  v.  Day,  50  N.  W.  701,  2  N.  D. 
295,  followed. 

2.  To  uphold  a  seizure  of  grain  under  a 
thresher's  lien,  the  party  malcing  the  seizure 
must  establish  thnt  the  grain  seized  was  grown 
upon  the  land  described  in  the  statement  for  the 
lien. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Stutsman  coun- 
ty; Roderick  Rose,  Judge. 

Action  by  Owen  Martin  against  William 
B.  Hawthorne  and  another  to  recover  the 
value  of  grain  sold  under  a  threshet-'s  lien. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.    Reversed. 

For  prior  report,  see  57  N.  W.  87. 
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S.  L.  Olafipell,  for  app«Uimt  F.  Baldwin, 
Cor  retvoodents. 

BARTHOLOMEW,  J.  This  case  is  In  tbis 
court  for  tbe  second  time.  The  decision  on 
tJM  first  appeal  la  reported  In  S  N.  D.  412,  57 
N.  W.  87.  Tbe  acUon  is,  In  brief,  tat  tbe 
recovery  of  the  value  of  certain  grain  be- 
longing to  plaintiff,  irhlch  was  seized  and 
sold  by  defendants,  who  Justify  the  act  un- 
der a  thresher's  Uen.  Tbe  second  trial  was 
by  tbe  court  by  consent  of  parties,  and  de- 
fendants again  prevailed.  Tbe  case  was 
tried  after  chapter  82,  Laws  1893,  went  into 
eftect,  and  must  be  governed  by  the  provi- 
sions of  that  act,  which  require  all  actions 
tried  by  the  court  where  issue  has  been  Join- 
ed to  be  tried  by  liavlng  aU  testimony  of- 
fered by  either  party  reduced  to  writing,  and, 
on  appeal  to  this  court,  the  evidence  is  sent 
up,  and  the  facts  tried  here  de  novo.  We 
can  no  longer  review  facts  in  these  cases  by 
exceptions  to  findings.  There  is  no  sugges- 
tion that  tbe  evidence  was  not  so  taken  and 
is  not  properly  before  us  for  our  considera- 
tiim;  nor  is  there  anything  in  the  abstract 
or  transcript  or  certificate  of  tbe  trial  Judge 
that  Indicates  the  contrary.  We  must  pro- 
ceed on  tbe  theory  that  it  Is  so  before  ua. 

Tbe  law  authorizes  a  tfare^ber's  Uen  to  be 
foreclosed  in  the  same  manner  tbat  chattel 
mortgages  are  f oredoaed.  Laws  1869,  e.  88. 
Section  7,  e.  26,  Laws  1889,  provides  that, 
upon  a  foreclosore  of  a  chattel  mortgage, 
the  officer  making  the  sale,  wltldn  10  days 
after  making  the  sale,  shall  make  a  written 
report  of  bis  proceedings  in  tbe  matter,  and 
file  the  same  with  the  register  of  deeds  whef« 
the  mortgage  was  filed.  The  undisputed  evi- 
dence shows  that  In  tbe  foreclosure  of  this 
thresher's  lien  no  such  report  was  filed  until 
tbe  eleventh  day  after  the  sale.  Plaintiff 
claims  tbat  this  fact  Invalidates  tbe  sale,  and 
renders  the  seizare  a  conversion.  We  think 
not.  Tbe  point  is  covered  by  Johnson  v. 
Day,  2  N.  D.  295,  60  N.  W.  701.  That  was  a 
case  of  real  estate  foreclosure^  but  the  prin- 
ciple is  ttie  same.  We  held  the  provision  re- 
quiring the  subsequent  filing  of  tbe  eertlflcate 
within  a  specified  time  was  directory,  and 
not  mandatory.  It  la  a  matter  over  which  a 
purchaser  has  no  control,  and  need  not  take 
place  until  10  days  after  a  completed  sal& 
It  would  be  most  unjust  to  bold  that  such  a 
sale  could  be  destroyed  by  the  nonaction  of 
the  officer. 

We  held  In  our  former  opinion  in  this  case 
that  the  lien  holder,  in  order  to  Justify  bis 
seizure,  must  show  that  the  grain  seized  was 
grown  on  the  land  described  in  tbe  afildavit 
for  the  lien.  The  case  was  reversed  for  fail- 
ure of  proof  in  tbat  dlrectl<Hi.  The  failure  was 
equally  signal  upon  the  seccmd  triaL  Tbe 
lien  affidavit  asserts  that  the  grain  was 
grown  upon  the  W.  ^  of  section  28,  township 
144,  range  65.     The  undisputed  proof  shows 


tbat  tbe  W.  ^  of  the  W.  %  of  said  section 
was,  at  tbe  time  tbe  threshing  was  done, 
nnbK^en  prairie  land.  Tbe  B.  %  of  said 
W.  %  contained  tbe  trees  for  what  tbe  wit- 
nesses call  tbe  "tree  claim."  A  portion  of  it 
was  meadow  and  the  balance  cultivated  laud. 
A  highway  nms  east  and  west  through  said 
section.  That  portion  of  tbe  E.  ^  of  the  W. 
^  north  of  the  highway  which  was  culti- 
vated was  sown  to  bariey  In  the  year  in 
question.  The  portion  south  of  the  highway 
was  sown  to  wheat.  Tbe  amount  thus  sown 
to  wheat  was,  under  the  testimcMiy,  about 
16  acres.  The  lien  was  clahned  for  2,223 
bushels  of  wheat,  and  296  bushels  of  barley. 
grown  on  said  W.  %  of  said  section.  Now, 
we  are  always  glad  to  support  the  biglt  repu- 
tation of  North  DakoU  soil  for  fertility,  bat 
the  utmost  stretch  of  local  pride  wUl  not 
warrant  us  in  going  upon  record  as  beltering 
that  2.223  bushels  of  wheat  can  grow  on 
16  acres  of  land,  even  In  North  Dakota. 
Moreover,  the  undisputed  evidence  rHleves 
us.  It  shows  that  most  of  the  wheat  thresh- 
ed by  defendants  was  grown  upon  the  B.  % 
of  said  eectlon  28,  or  upon  section  27  in  said 
township.  There  is  no  evidence  that  shows 
that  one  grain  of  the  wheat  Seised  under  tbe 
li«i  was  grown  upon  the  W.  %  of  said  aec- 
ti<ni  28.  Nor  is  appellant  in  any  better  poei- 
tlon  as  to  the  barley  seised.  Tbe  proof 
shows  that  some  barley  was  grown  on  tbe 
W.  ya  ot  28;  but  whether  tbe  barler  ao 
grown,  or  any  part  of  it,  is  the  barley  eeUed 
under  the  lien,  does  not  appear.  Tliere  la  no 
forae  in  the  suggestion  tbat.  If  plaintfff 
mixed  the  grain  grown  on  tbe  W.  %  of  28 
with  other  grain,  appellant  may  satisfy  his 
lien  from  tbe  bulk  as  thus  mixed.  Tlie  evi- 
dence falls  to  show  that  such  mixture,  if 
made,  was  made  for  tbe  parpoae  of  deatroy- 
Ing  tbe  Uen.  The  respondents,  at  tbe  time 
the  thresking  was  dene,  were  entitled  to  per- 
fect their  Uen  upon  all  the  grain  ttareabed. 
Subsequently  they  claimed  a  lien  only  opon 
a  small  portion  of  the  grain,  aad  a  portion 
which  had  already  been  mixed  with  tbe  en- 
tire bulk.  Tbe  fault,  if  any,  was  tbeira,  and 
not  tbat  of  ptalnttff.  No  doubt,  tbeae  re- 
spondents have  a  Just  claim  for  the  balance 
of  their  threshing  acconnt  against  plaintiff, 
but  we  have  repeatedly  held  that  the  benefits 
oC  these  statutory  liens  could  be  realised  only 
by  strict  oompliaaee  with  the  statate.  Oa 
the  second  trial  the  respondents  failed  to  es- 
tablish the  tact  which  our  first  opinion  de- 
dared  they  must  prove  in  order  to  defeat  tlie 
action.  In  accordance  with  tbe  practice  in- 
dicated In  Taylor  v.  Taylor  (decided  at  tbis 
tenn)  63  N.  W.  883,  the  record  will  be  re- 
laanded  to  the  district  court  for  Stntamaa 
county,  together  with  a  copy  of  this  opinion, 
and  tbat  court  will  annul  Ita  (onaer  Jo^- 
ment  herein,  and  order  Judgment  for  ptatin- 
tUC  for  $l«a40  aad  eeata.  It  to  ao  ordered. 
AU  comcor. 
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GRAND  LODGE  OK  ANCIBINT  ORDER  OF 
UNITED  WORKMEN  t.  KOHLER  et  aL 
(Supreme  Court  of  Michigan.     Joljr  2, 1885.) 

BnwR  Associations— CHAsaB  or  BniBfiouxT 
— Disposition  bt  Wiu. — Vaiji>itt. 
The  roles  of  a  beaefit  association  provid- 
ed  that  a  change  of  beneficiary  could  be  made 
only  by  indoraing  the  desire  for  change  on  the 
back  of  the  certificate,  and  paying  a  recording 
fee.  Deceased  took  out  a  policy  in  faror  of  his 
wife,  and,  after  divorce  from  her,  made  a  sworn 
statement  to  the  company  that  he  desired  a 
change  of  benefidary,  and  could  not  obtain  pos- 
session.of  the  certificate  from  his  former  wife. 
Ou  the  company's  disapproval  of  the  application, 
he  disposed  by  will  of  the  i>roceeds  to  become 
dne  on  the  policy.  Sdd,  that  snch  disposition 
created  a  valid  change  of  beneficiary. 

'    Appeal  from  circuit  court,  Wayne  county, 
in  cbanceiy;  George  S.  Hosmer,  Judge. 

Bill  of  interpleader  by  the  Grand  Lodge  of 
the  Andent  Order  of  United  Workmen  of  the 
state  of  Michigan  against  Mary  Kohler  and 
others  to  detarntne  the  right  to  the  proceeds 
of  a  policy.  From  a  Judgment  for  tiie  other 
defendants,  defendant  Mary  Kohler  appeals. 
Afllrmed. 

William  Look  (Ira  O.  Humphrey  and  Ed- 
ward Minock,  of  counsel),  for  aKMllant 
Charles  Flowers,  for  a]K>elIee8. 

MONTGOMERY,  J.  Complainant  filed  a 
bill  of  interiileader,  paying  into  court  the 
amount  named  in  a  beneficiary  certificate  is- 
sued to  Julius  A.  Kohler.  The  contest  is  be- 
tween the  defendant  Mary  Kohler,  the  for- 
mer wife  of  Julius  A.  Kohler,  and  the  ben- 
eficiaries named  in  the  will  of  Julius  A.  Koh- 
ler, by  which  instrument  be  attempted  to  ef- 
fect a  change  of  beneficiaries.  Mary  Kohler, 
the  wife,  was  named  as  beneficiary  upon  tak- 
ing out  the  certificate.  The  role  of  the  order 
upon  the  subject  provides  that:  "Any  mem- 
ber desiring  to  change  his  beneficiaries  may 
do  so  in  the  following  manner,  viz.:  Be  shall 
fill  out  the  blank  form  on  the  back  of  his 
lieneficlary  certificate,  authorizing  the  change; 
he  shall  have  his  signature  attested  by  the 
recorder  of  his  lodge,  and  the  seal  of  the  lodge 
attached  thereto.  When  this  is  done,  he  shall 
deliver  his  beneficiary  certificate  to  the  re- 
corder of  his  lodge,  together  with  a  fee  of 
fifty  cents.  The  recorder  shall  forward  the 
said  certificate  and  fee  to  the  grand  recorder, 
who  sliaU  make  a  record  of  the  change  In  the 
books  of  the  grand  lodge,  and  shall  issue  a 
new  certificate  in  lieu  thereof,  payable  as  di- 
rected on  the  back  of  the  stirrendered  certif- 
icate." After  the  cotlflcate  was  Issued,  the 
deceased  and  Mary  Kohler  were  divorced. 
Some  time  prior  to  his  death,  Mr.  Kohler  sent 
a  messenger  to  Mary  Kohler  for  the  certif- 
icate. She  declined  to  deliver  it,  and  stated 
that  it  was  not  then  in  her  possession.  On 
the  3d  of  November,  1801,  he  ninde  a  sworn 
application  to  the  lodge  of  which  he  was  a 
member  for  prlrliege  of  changing  the  ben- 
eficiary, setting  out  that  be  bad  been  divorced 
from  Ms  wlfe^  Mary  Kobler;    that  she  had 
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possession  of  the  certificate,  and  refused  to 
snrrender  the  same;  and  asking  that  a  change 
of  beneficiary  be  made.  This  application  was 
disapproved  at  a  meeUng  of  the  lodge,  and 
on  the  8th  of  December,  1891,  deceased  ex- 
ecuted a  last  will  and  testameit,  disposing 
of  the  fund  to  become  due  on  the  certificate, 
and  died  a  few  days  thereafter.  The  court 
below  sustained  this  testamentary  disposition 
of  the  fund.  Counsel  representing  Mrs.  Kob- 
Ut  claim  that  tbere  was  a  gift  of  the  certif- 
icate to  her  by  Mr.  Kohler,  and  that  after  the 
separation  she  kspt  up  the  payment  of  the 
dues.  We  are  not  satisfied  that  there  was 
any  gift;  on  the  contiaiy,  we  think  that  the 
testimony  on  behalf  of  &Iary  Kohler,  fairly 
construed,  shows  that  the  certificate  was 
handed  to  her  fw  safe-keeping,  and  falls  far 
short  of  establishing  that  the  deceased  in- 
tended to  part  with  his  right  to  make  a  change 
In  boieficlary.  The  case  falls  within  the 
holding  In  Grand  Lodge  v.  Noll,  90  Mich.  37, 
61  N.  W.  268.  See,  also^  Grand  Lodge  r. 
ChUd,  70  Mich.  163,  88  N.  W.  1.  The  decree 
will  be  aflSrmed,  with  costs  against  the  appel- 
lant   The  other  Justloes  ooncurred. 


STANDARD  LIFE  &  ACCIDENT  INS.  CO. 

T.  OATLIN  et  aL 

(Supreme  Court  of  Michigan.    Jnly  2,  189S.) 

InSUKAKCB— iNTKItPLBADBIt    BT  COMPAKT — RiOHIt 
OF  BEXEflCIAHT — IHSUBABLE  INTBKSST. 

Where  an  insurance  company  admits  lia- 
bility on  a  policy  payable  by  name  to  decedent's 
daughter  if  surviving,  otherwise  to  the  personal 
representatives,  and  pays  the  amount  thereof  in 
court,  if  the  evidence  establishes  the  identity  of 
the  defendant  daughter  with  the  beneficiary 
named  in  the  policy,  the  administrator  has  no 
interest  in  the  policy,  and  the  question  of  the 
daughter's  insurable  interest  is  immaterial. 

Appeal  from  circuit  court,  Wayne  county, 
in  chancery;  Willard  M.  LlUlbridge,  Judge. 

Bill  of  interpleader  by  the  Standard  Life 
&,  Accident  Insurance  Company  to  have  the 
right  to  the  proceeds  of  a  policy  determined 
as  between  Nettle  Gall  Oatlln  and  James  E. 
Hawkins,  administrator.  Defendant  Catlln 
had  Judgment,  and  the  administrator  appeals. 
Affirmed. 

T.  A  B.  A  J.  a  Weadock  (T.  B.  Tarsney 
and  W.  W.  Wicker,  of  coimsel),  for  appellant 
Sellers  &  Sellers,  for  appellee  Catlln. 

MONTGOMERY,  J.  This  Is  a  bill  of  Inter- 
pleader. The  complainant,  having  admitted 
liability  npon  a  policy  of  insurance  issued  to 
Andy  Catlln,  and  having  paid  the  money  in 
court  the  contest  Is  between  Nettle  Gall  Cat- 
lln and  the  personal  representatives  of  the 
deceased.  The  policy  contained  the  following 
assurance  by  the  company:  "Will  pay  the 
Insured  the  full  principal  sum  aforesaid;  or 
if  death  shall  result  from  such  injuries  alone, 
within  ninety  days,  will  pay  six  hundred  dol- 
lars  to  little  Nettle  GaU  OaUln,  daughter,  tt 
surviving,  or.  In  event  of  her  prior  death,  to 
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the  legal  repreBentatlves  or  asslgnc  of  the 
Insured."  It  Is  contended  by  the  counsel  for 
the  administrator  that  Nettle  Gail  Catlin  was 
not  In  fact  the  daughter  of  the  deceased,  and 
did  not  have  an  insurable  interest  In  his  life. 
If  this  contention  should  be  allowed  as  a  mat- 
ter of  fact,  it  would  follow  that  the  policy  Is 
void  on  the  grounds  of  public  policy.  Associ- 
ation V.  Hoyt,  46  Mich.  4T3,  9  N.  W.  497. 
But  we  think,  as  between  the  complainant, 
the  Insurance  company,  and  Nettie  Gail  Cat- 
lin, the  question  is  not  here.  The  company 
concedes  Its  liability  on  the  contract,  and  has 
paid  the  money  into  court  If  the  question 
were  open,  it  Is  difficult  to  see  bow  a  deter- 
mination that  the  policy  is  a  wager  policy 
would  be  fruitful  in  results  to  the  heirs  of 
the  deceased.  See  Smith  v.  Pinch,  80  Mich. 
332,  45  N.  W.  183.  There  is  no  doubt  upon 
this  record  either  of  the  identity  of  Nettie 
Gail  Catlin  or  that  she  surriyed  the  insured. 
By  the  Tery  terms  of  the  policy,  the  heirs  are 
not  then  beneficiaries.  The  policy  is  payable 
to  the  legal  representatives  of  the  deceased 
only  In  the  event  of  the  death  of  Nettle  Gail 
Catlin  prior  to  the  death  of  the  insured.  The 
only  contingency,  therefore,  by  which  the 
heirs  can,  under  the  terms  of  the  policy,  be- 
come interested  In  the  insurance,  has  not 
happened;  and,  as  the  company  concedes  the 
liability  upon  the  contract,  we  think  the  ap- 
pellants are  not  concerned  In  the  litigation, 
and  the  decree  awarding  the  fund  to  Nettle 
Gail  Catlin  should  be  affirmed,  wHh  costs. 
The  other  justices  concurred. 


DRENNAN  t.  COMMON  COUNCIL  OP 

WYANDOTTE. 
(Supreme  Court  of  Michigan.     July  2,  1895.) 
Election  Coxtbst — Pbtitios  fob  Recount. 
Under  Pub.  Acts  1887,  No.  208,  proriding 
that  in  the  contest  of  an  election  the  petition  for 
a  recount  shall  l>e  made  on  or  before  the  last  day 
of  the  Eession  of  the  caoTagaing  board,  contest- 
ant cannot,  by  filing  a  protest,  which  the  law 
does  not  recognize,  on  what  wonld  be,  in  the 
usual  course  of  the  session,  the  last  day  of  the 
board,  and  thus  inducing  an  unlawful  adjourn- 
ment of  the  board,  extend  the  time  within  which 
to  file  his  petition  for  a  recount 

Certiorari  to  circuit  court,  Wayne  county; 
George  8.  Hosmer,  Judge. 

Petition  by  one  Meggs  for  a  writ  of  certl- 
orari  to  review  the  order  of  the  circuit  court 
granting  a  writ  of  mandamus  in  proceedings 
on  the  relation  of  Jeremiah  Drennan  against 
the  common  council  of  Wyandotte.  Order 
affirmed. 

T.  B.  Tanney  and  W.  W.  Wicker,  for  ap- 
pellant Gasgraln,  Sullivan,  Mason  &  Dwyer, 
for  appellee. 

MONTGOMBRT,  J.  TblB  Is  certiorari  to 
the  circuit  court  of  Wayne  county  to  review 
an  order  denying  a  mandamus.  The  re- 
lator was  a  candidate  for  the  office  of  super- 
visor for  the  Second  ward  of  said  city.    The 


board  of  canvassers  met  on  the  4tb  of  April, 
1895,  and  adjourned  to  the  5th  of  April, 
which  wonld  be  the  last  day,  In  the  nsnai 
course  of  the  session.  On  that  day  the  peti- 
tioner made  no  application  for  a  recount 
of  the  votes,  but  filed  a  protest  with  the 
board  against  the  Issuing  of  a  certificate  of 
election  to  his  competitor,  on  the  ground, 
as  he  stated:  "I  have  several  reasons  to 
believe  that  be  [his  competitor]  has  nm 
been  duly  and  lawfully  elected  to  the  office 
of  supervisor  of  said  ward."  The  board 
thereupon  assumed  to  adjourn  to  the  15tli 
day  of  April.  Application  was  made  by  tiie 
competitor  of  the  relator,  Mr.  Meggs,  for 
a  mandamus  to  require  the  board  to  issuo 
to  him  a  certificate  of  election.  Upon  the 
bearing  of  this  application  a  mandamus  wat: 
granted,  requiring  the  board  to  reconvene 
on  the  15th  of  April,  and  canvass  the  votefs. 
On  that  day  the  relator  appeared  before  the 
board,  and  asked  for  a  recount  We  think 
this  application  came  too  late.  The  statute 
(Pub.  Acts  1887,  No.  208)  provides  that  the 
application  for  a  recount  shall  be  made  on 
or  before  the  last  day  of  the  session  of  the 
board,  and  as  was  held  in  Newton  v.  Board. 
94  Mich.  455,  53  N.  W.  1W3,  the  statute 
contemplates  that  the  board  shall  proceed 
promptly  to  determine  the  result  of  the  elec- 
tion, and  that  no  adjournment,  except  for 
the  purpose  of  having  the  returns  correct- 
ed, shall  be  made.  We  think  It  Is  not  with- 
in the  power  of  the  relator  to  extend  the 
time  within  which  he  could  make  his  appli- 
cation for  a  recount  by  filing  a  protest 
which  law  does  not  recognize,  and  thus  In- 
ducing an  unlawful  adjournment  of  the 
board.  The  conclusion  of  the  circuit  court 
was  right  and  the  order  will  be  affirmed. 
The  other  justices  concurred. 


LOOK  V.  McCAHILL  et  aL 

(Supreme  Court  of  Michigan.     July  2,  1895.) 

Interpleader— Patmekt  isto  Cocbt. 

In  interpleader,  the  fact  that  one  of  the 

defendants  threatens  to  appeal  does  not  warrant 

complainant  in  refusing  to  pay  the  money  into 

court  as  required  by  the  decree,  under  a  penalty 

of  a  dismisoU  with  costs  to  defendants. 

Appeal  from  circuit  court  Wayne  comity. 
In  chancery;  Joseph  B.  Moore,  Judge. 

BUI  of  Interpleader  by  William  Look 
against  John  K.  McCabiU  and  others.  From 
a  decree  dismissing  the  suit  complainant  ap- 
peals.   Affirmed. 

Ira  G.  Humphrey,  for  appellant.  ESdward 
B.  Kane,  for  appellee  McCahilL 

MON'iuOMERT,  J.  This  is  a  bUl  of  Inter 
pleader,  which  sets  out  that  in  1890  defend- 
ant McCahill's  child  was  Injured  through  the 
negligence  of  the  Detroit  Street  Railway 
Company,  from  which  injuries  the  child 
afterwards  died,  and  McCJahiD  was  appoint- 
ed administrator  of  his  estate.     Defendant 
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Chapln  was  retained  as  an  attorney  to  rep- 
reeent  the  administrator.  The  flrat  trial  re- 
sulted In  a  verdict  against  the  plaintiff. 
After  the  trial  the  complainant  was  retained 
to  remove  the  case  to  this  court,  and  a  substi- 
tution of  attorneys  took  place.  There  was 
an  agreement  between  complainant  and  Mc- 
Cahlll  that  out  of  the  damages  recovered  In 
the  suit  McCahlU  should  first  receive  the 
amount  of  any  advances  In  the  suit  for  ex- 
penses, and  the  remainder  should  be  divided 
equally  between  complainant  and  McCahlU. 
The  case  was  finally  tried  in  the  circuit,  and 
there  was  realized  upon  the  Judgment  and 
costs  $686.80,  which  amount  came  into  the 
hands  of  the  complainant.  Defendant  Cha- 
pln thereupon  served  upon  complainant  a 
claim  of  lien  upon  the  Judgment  or  fnnd  in 
his  hands,  with  a  notice  not  to  pay  over  any 
sum  to  McCahlU.  McCahlll,  <m  the  other 
hand,  made  a  demand  upon  complainant  tar 
$384.90,  and  threatened  to  bring  suit  unless 
the  sum  was  immediately  paid.  Complain- 
ant thereupon  filed  this  bill  of  Interpleader, 
and  offered  to  pay  the  fund  to  such  of  the 
defendants  as  the  court  should  find  entitled 
to  the  same,  and  also  offered  to  pay  the 
same  into  court.  Both  defendants  answered 
the  bill,  and  the  case  came  on  to  be  beard, 
and  a  decree  was  entered  finding  that  the 
bill  was  properly  filed,  and  ordered  that 
within  one  week  from  the  date  of  said  de- 
cree the  complainant  pay  unto  the  register 
of  the  court  the  sum  of  $281.96,  and  that  up- 
on such  payment  he  be  released  and  dis- 
charged from  all  claims  and  demands  of  said 
McCahlll,  as  administrator,  upon  him,  so  far 
as  said  sum  of  $284.06  was  concerned,  and 
further  ordered  that  complainant  have  costs 
to  be  taxed,  and  that  such  costs  be  paid 
out  of  said  fund  by  the  register  of  said  court, 
and  that  the  balanc^  of  said  fund  be  paid 
to  the  defendant  McCahlll  or  his  solicitor. 
The  decree  further  provides  that,  "In  case 
the  complainant  reuses  or  neglects  to  pay 
said  money  into  the  registry  of  this  court,  as 
hereby  ordered,  the  bill  of  complaint  herein 
be  dismissed,  and  in  such  case  said  defend- 
ant McCahlll  recover  of  said  complainant 
his  costs  in  this  case  to  be  taxed,  and  have 
execution  therefor."  Complainant  failed  to 
pay  the  money  Into  court  within  the  time 
fixed  by  the  order,  and  an  order  was  issued 
requiring  complainant  to  show  cause  why  a 
decree  should  not  be  entered  dismissing  the 
bill  with  costs  to  defendant  McCahlll,  as  pro-' 
vlded  in  the  original  decree,  and  subsequent- 
ly, after  hearing  upon  this  order  to  show 
cause,  a  decree  was  entered,  dismissing  the 
bill  with  costs,  and  providing  for  the  execu- 
tion or  Its  collectlMi.  Complainant  appealed 
to  this  court  The  complainant,  it  will  be 
observed,  concedes  that  he  did  not  comply 
with  the  first  decretal  order,  and  excuses  his 
failure  to  do  so  by  the  statement  that  there 
«vas  a  threat  of  appeal  made  by  defendant 
Cbaptn,  and  that  this  threat  made  it  unsafe 
for  cMnplainant  to  comply  with  the  terms  of 


the  order.  But  we  think  the  complainant 
was  too  apprehensive.  It  is  common  prac- 
tice for  the  payment  of  money  Into  court  to 
accompany  the  filing  of  the  bilL  See  2  Dan- 
lell,  Ch.  Prac.  1664,  and  cases  cited.  And 
when  the  order  was  made  requiring  him  to 
make  payment  into  court,  it  became  his  duty 
to  comply  with  it,  and,  in  complying,  he 
would  be  fully  protected,  if  the  case  was  a 
proper  one  for  interpleader,  and  this  certainly 
the  complainant  cannot  deny.  The  decree 
will  be  aflirmed,  with  costs.  The  other  Jus- 
tices concurred. 


JACKSON  V.  BRITISH  AMERICA  ASSUR. 
CO. 

(Supreme  Court  of  Michigan.     July  2,   1895.) 

Mabike  Insurance — Loss  bt  Firb — Evidbnce. 

1.  Defendant,  by  Ita  policy,  written  upon  a 
blank  marine  policy,  insured  plaintiff  against 
loss  by  fire  of  a  certain  vessel  and  appurtenances 
therein  described  from  December  4,  1803,  till 
May  1,  1894.  The  policy  contained  a  war- 
ranty by  plaintiff  that  the  vessel  should  nav- 
igate only  certain  waters  "between  noon  of 
April  Ist  and  noon  of  November  30th;  •  •  • 
and  between  noon  of  November  30th  and  noon 
of  April  1st  ensning  said  vessel  shall  be  laid 
up  and  safely  moored,  satisfactorily  to  this 
company."  Riders  on  the  policy  gave  "per- 
mission to  do  painting  and  to  make  necessary 
repairs  and  to  fit  out  in  the  spring."  while 
the  steamer  was  "laid  up  and  properly  moored 
in"  a  certain  harbor,  and  to  "move  from  dock 
to  dock  for  the  purpose  of  loading  and  un- 
loading cargo,"  and  limited  the  risk  to  loss  by 
fire,  and  provided  that  the  policy  was  Issued 
"on  the  terms  and  conditions  of  the  standard 
form  fire  policy  of  the  state  of  New  York."  and 
waived  anything  in  the  policy  conflicting  there- 
with. The  standard  policy  adopted  provides 
that  the  same  shall  become  void  if  mechanics 
are  employed  in  repairing  more  than  15  days. 
The  vessel  was  destroyed  by  fire  while  navigat- 
ing waters  outside  of  the  designated  harbor  be- 
tween April  1  and  May  1,  1894.     Bdd,   that 

Slaintiff  was  entitled  to  recover  for  such  loss, 
l-rant  J.,  dissenting. 

2.  Under  a  provision  in  a  fire  poII<7  on  a 
vessel  that  the  insurer  shall  not  be  liable  for 
more  than  it  would  cost  the  insured  to  repair  or 
replace  the  same  with  material  of  like  kind  and 
quality,  the  insured  cannot  be  compelled  to 
prove  the  exact  extent  of  the  damage,  where  the 
vessel,  while  burning,  sunk  in  water  so  deep 
that  she  could  be  examined  only  by  divers. 

8.  Where,  in  an  action  on  a  fire  policy  on  a 
vessel,  a  witness,  In  answer  to  a  question  as  to 
the  extent  of  the  injury  to  the  vessel,  states  that 
for  rebuilding  purposes  slie  is  a  total  loss,  and 
then  voluntarily  adds  that  he  could  not  estimate 
the  cost  of  repair,  such  witness  may,  after  cross- 
examination,  be  asked  whether  he  considers  the 
boat  in  her  present  condition  a  total  loss. 

Error  to  circuit  court,  Bay  county;  An- 
drew C.  Maxwell,  Judge. 

Action  by  Ourden  K.  Jackson,  trustee, 
against  the  British  America  Assurance  Com- 
pany, on  a  policy  of  Insurance.  From  a 
Judgment  for  plaintiff,  defendant  brings  er- 
rM*.    Affirmed. 

Shaw  &  Wright  (H.  D.  Ooulder  and  George 
Clinton,  of  counsel),  for  appellant  T.  A  H. 
&  J.  C.  Weadock  (T.  E.  Tarsney.  of  counsel), 
for  appellee. 
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H00E:ER,  J.  The  plaintiff's  vessel  hav- 
ing been  burned  in  Detroit  river,  wliUe  on  a 
voyage  from  Bay  City  to  Cleveland,  an  ac- 
tion was  brought  and  judgment  obtained  by 
him  upon  a  policy  of  inaurance,  and  defend- 
ant has  appealed.  The  first  and  most  im- 
portant question  raised  by  the  record  is 
whether  the  policy  covered  the  vessel  after 
leaving  Bay  City,  and  this  depends  upon  a 
construction  of  the  policy,  which  consists  of 
the  ordinary  marine  policy,  with  certain  rid- 
ers attached.  It  is  conceded  to  indemnify 
against  loss  by  fire  only.  Defendant  claims 
that  It  was  winter  Insurance,  and  covered  the 
property  only  while  the  vessel  was  in  the 
harbor  of  Bay  City;  while  the  plaintiff  as- 
serts that  it  was  a  fire  policy,  covering  the 
vessel  from  the  4th  of  December  to  the  1st  of 
May,  and  that  by  the  express  terms  of  the 
imllcy  she  might  navigate  the  Lalces  and  De- 
troit river  after  April  1st  As  stated,  the 
policy  was  writt«i  upon  a  blank  marine  pol- 
icy, which,  if  not  qualified,  would  have  in- 
sured the  vessel  against  the  other  usual 
risks  of  navigation.  It  provided  as  follows: 
"The  British  America  Assurance  Company 
does  make  insurance,  and  cause  five  thou- 
sand dollars  to  be  insured,  upon  the  body, 
tackle,  apparel,  and  other  furniture  of  the 
steams  called  the  'Burlington,'  from  noon  of 
the  4th  day  of  December,  1898  (the  said  ves- 
sel being  warranted  by  the  insured  to  be 
then  in  safety),  to  noon  ot  the  1st  day  of 
May,  18M,  unless  80<mer  terminated  or  made 
void  by  conditions  hereafter  expressed.  War- 
ranted by  the  insured  to  be  employed  exclu- 
sively in  the  freighting  or  passenger  busi- 
ness, or  twth,  and  not  to  carry  quicklime  In 
the  lower  hold,  and  to  navigate  only  the  wa- 
ters, bays,  harbors,  rivers,  canals,  and  other 
tributaries  of  Lakes  Superior,  Michigan,  Hu- 
ron, St  Clair,  Erie,  and  Ontario,  and  River 
St  Lawrence  to  Quebec,  usually  navigated 
by  vessels  of  her  class,  during  the  portion 
of  the  life  of  this  policy  between  noon  of 
April  1st  and  noon  of  November  30th; 
•  •  »  and  between  noon  of  November  30tfi 
and  noon  of  April  1st  ensuing  said  vessel 
shall  be  laid  up  and  safely  moored,  satis- 
factorily to  this  company."  It  was  stamped: 
"This  is  a  lire  policy  only."  If  this  were  the 
only  provision  upon  the  subject  it  is  plain 
that  plaintlfrs  contention  that  he  had  a 
right  to  navigate  the  vessel  'after  April  1st 
without  affecting  his  insurance  is  correct 
but  upon  defendant's  behalf  it  is  contended 
that  the  riders  and  the  circumstances  under 
which  the  policy  was  obtained,  and  plain- 
tiff's correspondence  since  the  loss,  exclude 
the  plaintiff's  construction,  and  show  that  it 
was  the  intention  ot  the  parties  that  the  pol- 
icy should  be  limited  to  such  time  as  the 
vessel  should  remain  In  the  harbor  where 
she  then  was. 

■  We  will  first  consldei  the  effect  of  the 
riders,  in  and  of  themselves.  It  is  elemen- 
tary that  all  parts  of  the  policy  are  to  be 
harmonized  and  given  effect.  If  it  can  be 


consistently  done^  and  that,  onleM  the  rid- 
ers are  Irrecoocilable  with  the  printed  dauae 
quoted,  such  clause  most  stand.  If  they  are 
inconsistent  and  irreooncUabie  the  riders 
must  control.  The  first  rider  upon  the  pol- 
icy was  as  follows:  "On  the  hull,  and  on  the 
engines,  boilers,  machinery,  tackle,  small 
boats,  apparel,  and  furniture,  belonging  to 
and  while  on  board  ot  the  steamer  Barling- 
ton,  laid  up  and  properly  moored  in  the  har- 
bor of  Bay  City,  Mich.  Permission  is  here- 
by given  to  do  painting,  and  to  make  neces- 
sary alterations  and  repairs;  and  to  fit  out 
in  the  spring,  and  to  move  from  dock  to 
dock  for  the  purpose  of  loading  and  nnloed- 
Ing  cargo."  Another  rider  was  attached, 
reading  as  follows:  "This  policy  covers 
against  fire  only,  on  the  terms  and  conditions 
of  the  standard  form  fire  policy  of  the  state  of 
New  York,  and  anything  In  this  policy  con- 
flicting therewith  is  hereby  waived."  The 
significant  provisions  of  these  riders,  and 
those  alleged  to  affect  the  question  under 
discussion,  are:  (1)  The  language;  "steamer 
Burlington  laid  up  and  properly  moored  in 
the  harbor  of  Bay  City.  Mich."  (2)  "Per- 
mission to  do  painting  and  to  make  neces- 
sary alterations  and  repairs,  and  to  fit  out 
in  the  spring."  (3)  The  privilege  "of  mov- 
ing from  dock  to  dock  for  the  purpose  of 
loading  or  unloading  carga"  (4)  The  exclu- 
sion of  all  rlslu  but  fire.  (5)  The  limitation 
to  the  terms  of  the  standard  form  policy. 
(6)  The  waiver  of  provisions  of  the  policy 
written,  so  far  as  they  conflicted  with  the 
standard  policy. 

The  fact  that  the  first  rider  describes  the 
property  insured  differoitly  from  the  t)ody 
of  the  policy  has  no  especial  significance.  It 
Is  somewhat  more  specific  in  articles  men- 
tioned; It  may  be  doubtful  whether  it  is 
more  comprehensiva  '  The  provisions  nnm- 
bered  4  and  5  clearly  limit  the  risk  to  losses 
by  fire.  They  are  Irreconcilable  with  the 
provision  of  the  marine  policy  as  to  other 
risks,  and  must  govern  in  that  respect  and 
plaintiff  does  not  question  this.  There  is 
more  question  over  the  effect  of  the  llmila-  ' 
tlon  to  the  terms  of  the  standard  form  policy. 
This  standard  form  policy  referred  to  ap- 
pears to  be  the  "standard  fire  Insucance  pol- 
icy of  New  York,"  and  a  copy  is  Included  in 
the  record.  It  is  said  to  be  identical  with 
the  Michigan  form.  Counsel  tor  the  defiend- 
ant  claim  that  this  rider  gives  the  same 
'effect  to  the  policy  as  though  written  upon  a 
standard  form  blank,  and  that  In  such  blank 
there  la  no  provision  for  navigation  during 
certain  portions  of  the  year,  but  on  the  con- 
trary, the  printed  part  of  the  standard  policy 
uses  the  following  language,  vie:  "To  the 
following  described  property,  while  located 
and  contained  as  described  herein."  It  is 
said  that  this  provision  should  be  substltnted 
for  the  other,  and  if  that  be  done  tbere  is 
nothing  to  Indicate  that  the  vessel  mi^t 
leave  the  place  where  she  was  moored,  ex- 
cept to  go  from  dock  to  dock  in  that  hartMr  bw 


Digitized  by 


Uoogle 


Mich.] 


JACKSON  e.  BRITISH  AMEBICA  ASSUB.  CO. 


901 


the  purpose  of  unloading  and  loading  cargo. 
TheBe  riders,  like  tbe  policy,  were  Blgned  by 
the  underwriter,  and  we  may  dismiss  the  pn>- 
vision  In  relation  to  the  waiver  of  Inconsistent 
provisions  by  saying  that  It  was  the  waiver 
of  the  company,  and  not  of  the  plaintiff, 
made  for  the  bene&t  of  the  plaintiff,  and  not 
the  defendant.  It  was  doubtless  designed  to 
cover  tke  various  provisions  pertinent  to  ma- 
rine rlslis,  but  which  had  no  application  to  a 
purely  fire  risk.  On  the  part  of  the  plain- 
tiff, no  express  waiver  was  necessary,  for, 
by  accepting  this  policy,  he  agreed  to  take 
Insurance  according  to  the  terms  of  the 
standard  policy,  and  cannot  Insist  on  any- 
thing in  the  policy  taken  that  Is  necessarily 
in  conflict  with  It  Tliere  is,  therefore,  no  es- 
pecial slgniflcance  to  the  waiver,  unless  its 
language  implies  that  the  provisions  of  the 
marine  i>oUcy  apply  where  they  are  not  in- 
consistent with  the  standard  policy.  Had  the 
standard  policy  blank  been  used,  and  the 
clause  quoted  from  t]be  same  been  followed 
by  the  provision  In  relation  to  navigation  aft- 
er the  Ist  of  April,  It  would  have  been  a  valid 
policy,  and  would  liave  covered  the  proper- 
ty while  in  other  waters  than  the  harbor  of 
Bay  City.  There  is  nothing  inconsistent  with 
the  standard  policy,  or  contrary  to  the  law. 
In  such  a  provision.  Who  can  doubt  that 
such  a  provision  in  a  policy  covering  a  thresh- 
ing machine,  a  circus  outfit,  or  a  steam  ves- 
.sel  would  be  eflicacIou.s?  Indeed,  the  mere 
Issuance  of  a  policy  upon  property  which, 
from  its  nature  and  use,  is  not  adapted  to  its 
remaining  in  a  given  place,  has  been  held 
to  constitute  Insurance  against  Its  destruc- 
tion while  abroad.  Especially  has  this  doc- 
trine been  applied  to  livery  stock,  farmers' 
property,  and  in  one  Instance  to  a  lady's  dol- 
man while  in  the  hands  of  a  furrier  for  re- 
pair. See  May,  Ins.  H  401a-101c;  Benton  v. 
Insurance  Co.  (Mich.)  60  N.  W.  691,  26  L.  R. 
A.  241  and  note.  There  is  no  necessary  con- 
flict between  such  provisions,  and,  had  tills 
clause  providing  for  navigation  been  print- 
ed upon  the  rider,  no  dispute  could  arise  over 
It 

This  brings  ua  to  the  consideration  of  the 
first  provision.  It  is  urged  that  It  would 
Iiave  been  easy  for  the  underwriter  to  limit 
the  insurance  upon  the  Bnrlington  while  laid 
up  and  moored,  etc.,  and  that  the  omission  of 
the  word  "while"  indicates  the  intention  to 
limit  her  to  that  place  during  the  period  of 
insurance,  an  inference  which  is  said  to  be 
intensified  by  the  third  provision,  as  to  mov- 
ing from  dock  to  dock.  On  the  other  hand, 
plaintiff  suggests  that  the  place  of  moving 
was  descriptive  merely.  The  trouble  with 
the  defendant's  claim  about  this  is  that  it 
nullifies  the  provision  r^^rdlng  navigation, 
-which  we  have  shown  is  not  inconsistent 
witl)  the  standard  policy.  It  seems  to  us 
that  the  language  may  not  only  be  reconciled 
-with  the  plaintiff's  claim,  but  that  the  worda 
liad  a  meaning  and  purpose  consistent  with 
the   navigation  cl&usei.     If  it  be  conceded 


that  the  general  terms  of  the  standard  fire 
policy  apply,  these  two  riders  become  neces- 
sary, or,  if  not  indispensable,  at  least  use- 
ful to  set  at  rest  possible  anestlonB  that 
might  arise.  The  evidence  shows  that  the 
underwriter  did  not  care  to  take  this  risk. 
It  was  represented  to  him  that  she  was  In  a 
safe  place,  properly  moored  in  Bay  City  har- 
bor, and  the  rider  stated  that  she  was  there. 
Under  the  standard  policy  alone,  this  would 
have  been  nothing  unusual,  nor  does  it  seem 
to  us  any  more  so  nnder  the  clause  quoted 
from  the  marine  policy,  which  requires  the 
vessel  to  be  laid  up  and  moored  satisfactori- 
ly to  the  luderwriter,  if  it  was  desired  to  In- 
dicate a  place  of  mooring.  Again,  under  the 
marine  policy  (danse,  there  Is  nothing  to  in- 
dicate that  the  vessd  might  move  from  dock 
to  dock  previons  to  the  1st  of  April,  and,  if 
the  plaintiff  desired  to  unload  after  obtaining 
the  policy  or  load  in  the  spring  before  April 
Ist  it  was  prudent  to  have  the  clause  insert- 
ed. We  have  little  doubt  that  It  was  Inserted 
at  his  Instance,  and  It  was  as  consistent  with 
an  intention  to  start  upon  a  voyage  April 
Ist  nnder  the  claose  in  the  marine  policy  as 
May  1st  upon  the  defendant's  theory.  The 
provision  as  to  repairs  was  made  necessary 
by  reason  of  the  provision  relating  to  repairs' 
in  the  standard  policy.  There  is  evidence 
tending  to  show  that  under  a  strictly  marine 
policy,  repairs,  etc  might  t>e  made  during 
the  winter,  but  the  standard  policy  provides 
that  the  same  shall  become  void  if  mechanics 
are  employed  in  building,  altering,  or  repair- 
ing for  more  than  15  day&  This  provision  is 
done  away  with  by  the  rider. 

This  leaves  only  the  telegram  from  the 
plaintiff  to  be  discussed,  upon  this  branch  of 
the  cas&  After  the  fire,  the  plaintiff  for. 
nlshed  proofs  of  loss,  and  the  underwriter's 
agent  wrote  as  follows,  viz.:  "We  have  no 
Insurance  on  steamer  Burlington  burned  in 
Detroit  river.  See  your  policy,  which  in- 
sures BurlingtMi  while  laid  up  and  safely 
moored  in  harbor  of  Bay  City,  Mich."  To 
this  the  plaintiff  replied  by  telegram  as  fol- 
lows: "Burlington  was  moored  safely  at 
dock  when  you  wrote  Insnrance,  but  yon  gave 
permission  toflt  out  In  the  spring,  and  to  move 
from  dock  to  dock  for  the  purpose  of  load- 
ing and  unloading  cargo.  Look  at  your  con- 
tract." It  is  argued  from  this  correspond- 
ence that  the  plaintiff  sought  to  maintain  that 
he  was  within  the  contract,  and  that  the  ves- 
sel bad  the  right  to  go  from  Bay  City  to 
Cleveland  to  load  and  unload  cargo,  thereby 
implying  that  he  recognized  the  fact  that  she 
had  not  the  right  to  navigate,  unless  under 
that  provision.  This  language  Justifies  both 
of  these  inferences,  but  this  alone  is  not  in  our 
opinion  sufficient  to  change  the  constmctlon 
to  be  given  the  policy.  We  are  therefore  sat- 
isfied that  each  of  the  provisions  in  the  rider 
had  a  specific  purpose,  and  that  such  pur- 
poses were  entirely  consistent  with  the  ex- 
press provision  in  the  marine  policy,  provid- 
Isg  for  nBvigatk>n  after  April  Ist,  and  there- 
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fore  that  the  policy  corered  the  vessel  at  the 
time  of  the  fire.  We  have,  then,  a  Are  risk 
simply,  under  the  standard  policy,  npon  a 
vessel  In  Detroit  river. 

Counsel  for  the  defendant  assert  that  there 
was  not  sufficient  proof  to  enable  the  court 
to  determine  the  question  of  damages.  The 
following  provision  is  relied  on,  viz.:  "This 
company  shall  not  be  liable  beyond  the  ac- 
tual cash  value  of  the  property  at  the  time 
any  loss  or  damage  occurs,  and  the  loss  or 
damage  shall  be  ascertained  or  estimated  ac- 
cording to  said  actual  cash  value,  with  proper 
deduction  for  depreclatlcm,  however  caused, 
and  shall  in  no  event  exceed  what  it  would 
then  cost  the  Insured  to  repair  or  replace  the 
same  with  material  of  like  kind  and  quality." 
It  Is  contended  that,  as  the  assured  would 
not  be  entitled  to  recover  more  than  the  cost 
of  repairing  or  replacing  the  property  dam- 
aged with  material  of  like  kind  and  quality, 
it  was  Incumbent  upon  the  plaintlfF  to  prove 
what  that  cost  would  be.  The  plalntifTa  wit- 
nesses testified  regarding  the  fire,  bat  no 
one  seems  to  have  been  able  to  give  an  esti- 
mate of  the  extent  of  the  burning,  except  In 
a  general  way.  Hiey  testify  that  the  cabin 
burned,  and  the  deck  was  burned  through, 
but  don't  know  how  much  the  hold  was  in- 
jured. She  was  laden  with  lumber,  and  there 
was  no  means  of  telling  accurately.  When 
she  sunk,  she  was  thought  to  have  broken  in 
two,  and  although  a  diver  examined  her  he 
was  unable  to  tell  definitely  the  extent  of  the 
Injury.  We  think  there  was  evidence  to  be 
considered  upon  this  subject,  and  that  a  plain- 
tier  cannot  be  required  to  make  a  minute  ex- 
amination during  a  conflagratl<Mi,  or  to  go 
to  the  bottom  of  the  lake  or  sea  to  estimate 
the  cost  of  repa'r  ot  a  vessel  which  sunk  be- 
fore she  was  entirely  consumed.  Defendant's 
claim.  If  the  law,  would  render  It  Impossible 
for  a  plaintiff  to  recover  upon  a  purely  fire 
policy,  where  the  vessel  sunk  beyond  the 
reach  of  divers.  Even  in  shallow  water,  ship- 
building and  diving  are  frequently  separate 
callings,  and  we  cannot  suppose  it  practica- 
ble to  always  find  a  diver  qualified  to  esti- 
mate the  repairs  required,  if  he  would  be 
able  to  ascertain  what  repairs  should  be  nec- 
essary when  at  the  bottom  of  the  sea  or  lake. 
No  authorities  are  cited  in  support  of  the 
defendant's  claim,  and  we  think  none  can  be 
found  which  hold  to  so  strict  a  rule  as  is 
here  Invoked. 

The  court  found  that  "the  vessd  was  prac- 
tically destroyed,  so  much  so  as  to  be  a  total 
loss."  It  Is  urged  that  "the  only  evidence  In 
the  case  which  can  In  any  degree  support  a 
finding  of  a  total  loss  was  the  testimony  of 
one  Quinn,  and  was  Improperly  admitted, 
against  objection  and  exception."  QuInn  was 
the  diver.  He  spent  about  three  hours  ex- 
amining the  vessel,  and,  as  it  happens,  was 
a  ship  carpenter  by  trade.  He  said  that  he 
examined  her  thoroughly  from  where  she 
started  to  bum.  After  describing  how  and 
where  she  was  burned,  he  aald-   "She  was  in 


pretty  bad  shape."  Then  foDowed  tlie  «ins- 
tlon,  "From  your  experience  and  knowledge 
of  vessels,  and  your  personal  obaerratlon  d 
this  one,  to  what  extent  would  yon  say  sbt 
was  Injured  by  the  fire?  Ans.  I  shoald  say^ 
is  a  total  loss,  so  far  as  any  use  In  rdmQdi^ 
Is  concerned."  He  said  she  could  be  raised 
but  might  come  up  in  pieces,  and  the  joii 
might  perhaps  be  done  for  $2,000.  HeUid  n-:t 
know  whethtf  she  was  In  shape  to  utiliv 
when  raised,  bat  apparently  tbougtat  It  hc- 
probable.  He  conld  not  estimate  the  cost  cf 
repair.  After  cross-examination  be  'was  ad:- 
ed  the  following  question  upon  redirect:  "tl. 
Is  it  your  judgment,  taking  into  considera- 
tion the  condition  In  which  yon  found  tb« 
I  boat,  and  the  necessary  cost  of  raising  ber. 
independent  of  the  cost  of  rebuild  or  repair, 
that  the  boat.  In  her  present  condition,  b  a 
total  loss?  A.  Yes,  sir."  This  'was  the  an- 
swer excepted  to.  The  objection  'was  that 
the  witness  did  not  regard  hunsdf  competent 
to  estimate  the  cost  of  repairs.  As  will  be 
seen,  the  cost  of  repairs  was  eliminated  from 
the  question  as  originally  asked.  We  tUok 
that  the  court  was  not  In  error  in  pomittin; 
the  witness  to  answer. 

Upon  the  geno'al  question,  whetho'  then 
was  proof  that  the  loss  was  total,  we  think 
that  there  was  evidence  tending  to  show  tt 
and  It  follows  that  it  was  for  the  circnit  coort 
to  weigh,  and  we  cannot  review  It 

We  discover  no  error  in  the  recrad,  and 
the  judgment  wUl  be  affirmed. 

McGRATH.  O.  J.,  and  LONG  and  UONT- 
GOMlflKY,  JJ.,  concurred. 

GRANT,  J.   I  cannot  concnr  In  the  con- 
struction placed  by  my  brethren  ni>on  Va 
contract  of  Insurance  upon  which  tb^  plain- 
tiff BeAa  to  recover.     It  seems  to  me  entirely 
clear  that  this  was  a  contract  for  what  is 
known  as  "winter  Insurance."  and  covered  th? 
pr(q>erty  Insured  ouly  when   the   boat   ms 
"laid  up  and  pr<^erly  moored  In  tbe  harbor  of 
Bay  City."     This  construction   follows  froai 
the  further  language  of  the  contract:    "Per- 
mission is  hereby  given  to  do  painting,  aixl 
to  make  necessary  alterations  and   repain:. 
and  to  fit  out  in  the  spring,  and  to  move  from 
dock  to  dock  for  the  purpose  of  loading  and 
unloading  cargo."     No  such  hmgaage  woold 
be  appropriate  or  necessary  to  cover  a  boat 
and   its  contents   while  engaged   In  naviga- 
tion.    There  could   have  been   no    object  In 
describing  the  "steamer  Burlington  laid  np 
and  properly  moored  In  the  harbor  of  Bay 
Olty,"  except  It  was  to  fix  the  locus  In  qno 
during  the  life  of  the  policy.    If  it  were  the 
intontlon  to  Insure  the  boat  under  aD  drcasi- 
stances.  It  would  only  have  been  necessaiy  to 
describe  the  property  as  the  steamer  Bar- 
llngton  and  its  contents.    That  the  plalntUT 
so  understood  the  contract  is  evident  from 
his  telegram  to  the  defendant:    "Burlingtoo 
was  moored  safely  at  dock  whoi  you  wrote 
Insurance,  but  you  gave  permlasloif  to  fit  out 
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in  spring,  and  to  move  from  dock  to  dock  for 
the  purpose  of  loading  and  unloading  cargo. 
I^ook  at  your  contract"  It  thus  appears  that 
the  i^intUI  recognized  the  contract  as  one 
for  winter  Insurance  only,  and  sought  to 
maintain  its  validity  by  Interpreting  the  per- 
mission to  move  from  dock  to  dock  to  apply 
to  the  boat  when  engaged  In  navtgatloiu  I  do 
not  think  that  courts  should  place  a  ccmstruc- 
don  upon  a  ccmtract  different  from  that  which 
the  parties  themselves  have  placed  upon  it, 
in  a  case  where  it  la  misceptlble  of  two  con- 
structions. 

I  think  the  Judgment  shoold  be  reversed, 
and  no  new  trial  ordered. 


UNION  TRUST  CO.  v.  PHILLIPS  et  al. 

(Supreme  Court  of  Sonth  Dakota.     Jane  29, 

1895.) 

Reprssbntatiox  bt  Agist  —  Estoppel  op  Prih- 

CIPAU 

1.  ▲  coiporation  or  an  indlvidaal  cannot 
iidopt  and  claim  the  benefit  of  a  contract  made  in 
its  or  his  behalf  by  one  assuming  to  act  as  agent, 
and  at  the  same  time  repadiate  the  means  or  rep- 
rospntationa  by  which  snch  contract  was  so  pro- 
cured. 

2.  This  rale  controls,  even  though  such 
agent,  to  the  knowledge  of  him  with  whom  he 
deals,  has  an  interest  in  the  making  of  the  con- 
tract distinct  and  separate  from  that  of  his  prin- 
cipal, unless  there  is  collusion  or  fraudulent  con- ' 
nivance  between  the  agent  and  such  other  con- 
tracting party. 

(Syllabus  by  the  (Tonrt) 

Appeal  from  circuit  court,  Minnehaha  coun- 
ty;  Joseph  W.  Jones,  Judge. 

Action  by  the  Union  Trust  Company  against 
Imogene  E.  PhlUIpa  and  another  on  a  prom- 
issory note.  Defendants  had  Judgment,  and 
plaintiff  appeals.     Affirmed. 

Chas.  L.  Brockway,  for  appellant  D.  B. 
Powers,  for  respondents. 

'  KELLAM,  J.  This  was  an  action  upon  a 
promissory  note  given  by  respondents  to  ap- 
pellant The  defense  was  that  it  was  pro- 
cured through  the  fraudulent  misrepresenta- 
tions of  O.  E.  Johnson,  the  secretary  and 
agent  of  the  payee.  Except  as  to  one  ques- 
tion of  law,  there  is  little  in  the  case  for  the 
consideration  of  this  court  The  verdict  of 
the  Jury  settles  the  questions  of  fact  and 
while  we  are  not  entirely  satisfied  that  it  was 
correct,  the  evidence  is  sufficient  to  sustain  It 
Respondent  Arthur  C.  Phillips  inherited 
from  his  father  certain  shares  of  stock  in  the 
Sioux  Falls  Improvement  Company.  C.  B. 
.Tohnson,  said  in  the  answer  to  be  the  secre- 
tary, by  blmsdf,  the  vice  president  and  by 
another  witness,  the  treasurer,  of  appellant 
was  also  a  stockholder  in  said  company.  The 
stock  was  not  at  that  time  considered  valu- 
able, but,  evidently  with  a  view  of  Increasing 
its  value  and  thus  benefiting  the  holders,  in- 
cluding Phillips  and  Johnson,  a  plan  was 
proposed  for  the  organization  of  a  new  com- 
pany, of  which  one  .Mathesius  seems  to  have 


been  the  principal  promoter.  A.  Frizzell  brid 
the  title  to  a  piece  of  land  in  which  the  im- 
provement company  was  interested,  the  title 
to  which  it  was  considered  desirable  for  the 
new  company  to  obtain.  He  was  indebted  to 
the  appellant.  The  plan  finally  agreed  upon 
was  that  PhllUpa  should  give  his  note,  to  be 
also  signed  by  his  mother,  corespondent  here- 
in, to  the  appellant  for  the  amount  of  Friz- 
zell's  Indebtedness  to  it  be  in  turn  to  take 
Mathesius'  note  for  a  like  amount  and  con- 
vey the  land  to  him.  This  was  so  done.  The 
misrepresentations  relied  upon  were  the  state- 
ments of  Johnson  to  Phillips  as  to  Mathesius' 
responsibility,  by  which  he  was  induced  to 
give  the  note  as  aforesaid,  which  1b  the  note 
sued  upon.  The  legal  question  referred  to  at 
the  opening  is  whether,  under  these  condi- 
tions, the  appellant  cori>oratlon  was  bound  by 
the  representations  of  Johnson,  its  acting  offi- 
cer. The  case  was  tried  upon  the  theory 
that  appellant  was  so  bound.  Appellant  in- 
sists that  this  was  wrong,  and  thus  states 
his  contention  In  this  respect:  "When  an 
agent  of  a  corporation,  doing  business  for  hla 
principal,  has  a  direct  personal  Interest  in  the 
result  of  the  transaction,  separate  from  the 
interest  of  his  principal,  whether  distinctly 
hostile  to  his  principal  or  not  bis  acts  and 
representations  in  and  about  the  business  of 
bis  principal,  even  though  within  the  scope 
of  his  ostensible  authority,  are  not  binding 
upon  his  principaL" 

The  general  rule  unquestionably  is  tbat  one^ 
whether  an  individual  or  a  corporation,  who 
seeks  to  enforce  and  derive  a  benefit  from  a 
contract  undertaken  to  be  made  in  bis  or  its 
behalf  by  another,  must  adopt  not  only  tbe 
entire  contract  but  the  means  by  which  the 
contract  was  procured.  This  waa  very  direct- 
ly declared  by  this  court  in  Wyckoff  v.  John- 
son, 2  S.  D.  91,  48  N.  W.  837.  To  the  sup- 
porting authorities  therein  cited  may  t>e  add- 
ed JoBlln  V.  Miller,  14  Neb.  91,  15  N.  W.  214; 
Kickland  v.  Wooden- Ware  Co.,  68  Wis.  40,  31 
N,  W.  471;  El  well  v.  Chamberlain,  31  N.  Y. 
619.  Doubtless  there  might  be  cases  to  whldi 
this  rule  could  not  properly  be  applied,  and 
to  which  the  thought  of  appellant's  proposi- 
tion would  be  pertinent  but  we  think  they 
would  be  cases  where  the  evidence  showed 
collusion  between  the  agent  and  the  party 
with  whom  be  dealt  The  third  party  thus 
participating  with  the  agent  in  an  attempted 
fraud  upon  tlie  principal  ought  not  to  be  al- 
lowed to  take  advantage  of  his  own  wrong 
by  basing  a  defense  upon  It  but  It  would  be 
a  dangerous  doctrine  to  promulgate  that  a 
principal  might  take  and  enjoy  the  benefit  of 
a  contract  made  for  him,  and  at  the  same 
time  disown  and  repudiate  the  very  represen- 
tations the  making  of  which  Induced  and  pro- 
cured the  contract,  because  the  party  maldng 
such  representations  was  known  to  be  inter- 
ested in  having  it  made.  The  agent  would 
be  so  Interested  in  every  case  where  his  com- 
pensation depended  upon  securing  the  con- 
tract as  in  case  of  commission,  and  so  in  ev- 
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eiy  ■oCh  caae  tbe  contract  pracored  ttmmgh 
tli*  fraudnlent  mlsiepresentatlons  ot  the 
agent  wonld  be  enforceable  by  the  principal, 
because  the  party  with  whom  the  agrent  con- 
tracted knew  that  he  had  "a  direct  pergonal 
Interest  In  the  result  of  the  transaction,  sep- 
arate from  the  Interest  of  his  principal."  It 
may  be,  as  a  matter  of  fact,  as  Buggested  by 
appellant's  counsel,  that  as  a  part  of  the 
transaction  the  bank  gare  np  Frizzeirs  note, 
which,  secured  as  It  was,  was  jast  as  valuable 
as  the  note  which  It  got  from  respondents, 
and  that  it  received  no  benefit  from  the 
change,  and  that  respondents  fully  under- 
stood that  the  purpose  of  the  ezdiange  was 
not  so  much  to  Improve  the  condition  of  the 
bank  as  to  accompHsh  other  ends  in  ttie  In- 
terest of  certain  stockholders,  notably  John- 
son and  Phillips,  in  tbe  improvement  com- 
pany; but  the  fact  still  remains,  as  settled 
by  the  verdict  of  the  Jury,  that  the  procuring 
cause  of  the  giving  of  tbe  note  by  respondents 
was  the  representations  by  Johnson  of  the 
Snandal  condition  of  Matheslus.  By  the  ver- 
dict it  is  established  that  without  these  repre- 
sentations respondents  would  not  have  glv«i 
this  note.  The  facts  thus  established  make 
the  faisei  representations,  and  not  tbe  pros- 
pect of  gain  to  respondent  Phillips,  the  effi- 
cient factor  In  the  procurement  of  the  note. 
We  think  tbe  case  was  tried  upon  a  correct 
theory  of  law,  and  this  conclusion  disposes 
of  the  subordinate  questions  concerning  the 
admission  and  rejection  of  evidence^  The 
Judgment  la  affirmed. 


CONSOLIDATED  LAND  &  IRRIGATION 

CO.  V.  HAWLEY.  Sheriff. 

(Sapreme  Court  of  South  Dakota.     June  29, 

1895.) 

Trovir  ard  Coxvissiox— Dbiuns— Whbk  Nco- 

SSaAHT  —  DiBBCTINO  VeRDIOT  —  LANDLORD  AND 

Tkrant— Division  of  Crops — Contract  as  to 
owxbrsbip. 

1.  In  an  action  for  the  conversion  of  per- 
sonal property,  where  the  position  and  claim  of 
the  tnker,  as  ahown  by  the  answer,  made  it  evi- 
dent that  a  demand  would  have  been  merely  per- 
functory  and  fruitless,  no  demand  is  required. 

2.  If,  npon  any  material  question  of  fact, 
the  evidence  is  snch  that  the  Jury  might  reason- 
ably have  fonnd  for  the  plaintiff,  it  is  error  for 
the  court  to  direct  a  verdict  for  the  defendant. 

8.  While  ordinarily,  under  a  lease  or  con- 
tract providing  for  a  division  of  the  crops  be- 
tween landlord  and  tenant,  they  are  tenants  in 
common  of  such  crops,  it  Is  competent  for  the 
parties  in  such  lease  or  contract  to  agree  other- 
wise, and  to  secure  to  the  owner  of  the  land  the 
ownership  and  title  to  the  product  nntil  diviai<m, 
or  the  performance  of  conditions  named. 
(Syllabus  by  the  Court.) 

Appeal  from  circnlt  oomt,  BrooUngs  coun- 
ty; J.  O.  Andrews,  Judge. 

Aetl<»  by  the  Consolidated  Land  ft  Irriga- 
tion Company  against  William  H.  Hawiey, 
sheriff  of  Brookings  ooonty,  for  conversion  of 
wheat  From  a  Judgment  for  defendant, 
plainttff  appeals.    Reversed. 


Hemee  Comfort,  for  appellant.  Pbllo  Hall 
and  J.  P.  Cheever,  ft>r  respondent. 

KBLLAM,  J.  Tbe  appelant,  a  eorporatJoD, 
being  the  owner  of  a  farm  In  Breoklnga  eoon- 
ty,  made  a  wrlttai  contract  with  one  Bnc- 
bolta,  by  which  the  latter  was  to  work  the 
same  during  the  farming  season  of  19P1  and 
1802,  pnttlng  In  such  crops  as  the  party  «t 
the  first  part  (appellant)  might  direct.  This 
instrument— end  we  think  It  Is  unimportant 
whether  It  Is  called  a  "lease,"  or  simply  a 
"contract"— provided  that  Bucboltz  was  to 
(mvlsh  everything,  and  to  till  the  fkrm  In  a 
husband-like  manna*.  It  then  set  oat  a  num- 
ber of  agreements  on  tbe  part  of  Bucholtz,  as 
to  plowing  back  a  portion  of  the  land  after 
the  harvesting  of  the  crops,  and  maintaining 
the  Improvementa  thereon  In  good  repair,  and 
other  ezpreea  atlpnlations  looking  to  tbe  con- 
servation of  the  property.  It  Is  then  there- 
in agreed  as  follows:  "And  the  party  of  tbe 
first  part  hereby  covenants  and  agrees  that, 
after  grain  to  be  raised  on  said  land  shall 
be  harvested  and  threshed,  that  the  said  poi^ 
ty  of  the  first  port  will  hand  over  and  de- 
liver to  the  said  party  of  the  second  part  the 
%,  of  the  grain,  hay,  and  other  produce  raised 
on  said  land  during  the  existence  of  this 
lease,  And  It  la  further  mutually  agreed  by 
and  between  the  parties  hereto  that  the  own- 
ership, title,  and  possession  of  the  crops  to  be 
raised  on  this  land  as  aforesaid,  and  the  grain 
realized  from  the  threshing,  abail  be  and  be- 
long to  the  said  party  of  the  first  part,  ab 
solutely,  until  a  divisi(«  thereof  as  aforesaid, 
and  until  the  said  party  ot  the  first  part  sliall 
deliver  to,  and  turn  over  to,  tbe  said  party  of 
the  second  part,  on  said  farm,  the  %  thereof." 
In  September,  1892,  respondent,  as  aherilT. 
levied  upon  and  took  possession  of  certain 
grain  under  an  attachment  against  Bocboltz. 
and  disposed  of  it  Appelant  tliea  broaght 
this  action  against  the  sheriff,  for  oonverslon. 
claJming  to  be  the  owner  of  the  grain  so  tak- 
en. At  the  close  of  the  evidence  tbe  court  di- 
rected a  verdict  for  the  defendant  and  from 
a  Judgment  entered  accordingly— a  new  trial 
being  refused— this  appeal  Is  taken. 

Respondent  seeks  to  Justify  this  ruling  of 
the  trial  court  upon  several  grounds.  He  first 
contends  that  no  conversion  was  proved,  be- 
canse  no  demand  was  shown  to  have  been 
made  upon  the  sheriff  for  a  return  of  the  grain 
so  taken.  If  the  grain  taken  under  this  at- 
tachment against  Bucholtz  was  not  bis  prop- 
erty, but  the  property  o(  appelant,  It  la  very 
doubtful  If  the  circumstances  of  the  re- 
spondent's seizure  and  Bncholts's  poeseasion 
wonld  have  relieved  It  of  the  character  of  a 
wrongful  taking,  so  as  to  make  a  demand 
necessary,  as  against  the  taker.  See  Boaum 
T.  Hodges,  1  S.  D.  813,  47  N.  W.  14a  But 
Independently  ot  this,  no  demand  waa  nec- 
essary, because  respondent  abeohitely  denied 
the  ownership  of  appellant,  or  his  right  to 
possession.  He  defended  the  taking  and  pos- 
seaslon  on  the  ground  tbat  Bucholtz,  and  not 
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appeUant,  was  the  rightfnl  owner  and  posseB- 
Bor.  In  such  case,  wbere  the  position  and 
claim  <^  tbe  taiia  make  It  evident  tbat  a  de- 
mand woold  have  been  merely  perfmict0T7 
and  fniltless,  no  demand  is  required.  Myriek 
T.  Bill,  S  Dak.  284,  17  N.  W.  268;  Smith  v. 
McLean,  24  Iowa,  822;  Raper  t.  Harrison, 
37  Kan.  248,  15  Pac  21d;  Roeenau  t.  Syring 
(Or.)  85  Fac.  844. 

Respondent  also  contmds  that  the  verdict 
was  rl^tly  directed  for  the  reason  that 
appellant  failed  to  identify  the  grain  taken  by 
respoindeot  aa  the  grain  raised  yimn  the  farm 
of,  and  claimed  to  be  owned  by,  appellant 
In  this  respect,  the  evidence  presented  by  the 
abstract  is  not  so  full  or  definite  aa  woold  be 
desirable;  bnt  there  was  certainly  testimony 
from  which  the  Jury  might  have  found  that 
the  grain  was  raised  by  Bucholtc,  and  that 
be  worked,  or  raised  grain  on,  no  other 
land  than  this.  The  testimony  did  not  nec- 
easarUy  prove  these  facts,  but  the  Jury  might 
have  fairly  so  found  therefrom,  and  a  verdict 
BO  finding  could  not  properly  have  been  set 
aside.  The  direction  of  the  verdict,  then, 
cannot  be  Justified  on  that  ground. 

This  leaves  only  the  question  of  the  owner- 
sbip  of  the  grain,  and  this  must  be  determin- 
ed up<Mi  the  legal  effect  of  the  written  con- 
tract, there  being  no  confilct  as  to  the  facts,  i 
Oi'dinarily  the  rtlations  of  these  parties  to 
each  other  would  make  them  Joint  owners  of 
the  crop  raised,  but  It  was  competent  for 
them,  by  prior  agreement,  to  deterinlne  what 
their  relations  to  each  other  and  the  crops 
should  be.  Tbete  were  no  affirmative  und«r-  I 
takings  on  the  part  of  appellant,  but  tbete 
were  a  number  on  the  part  of  Bucboltz,  of 
great  advantage  to  appelant;  and,  presuma- 
bly to  secure  the  full  discharge  of  these,  it 
was  agreed  tbat  "the  ownership,  title,  and 
possession  of  the  crops  •  *  *  and  the 
grain  realized  from  the  threshing  shall  be  and 
belong  to  the  party  of  the  first  port,  abso- 
lutely, until  a  division  thereof  as  aforesaid, 
and  until  the  said  party  of  the  first  part  shall 
deliver  to,  and  torn  over  to,  the  said  party 
of  the  second  part,  on  said  farm,  the  throe- 
fourths  tliei'cof."  These  were  proper  subjects 
for  agreement  between  the  parties,  and  there 
can  be  no  doubt  as  to  their  intention.  Tbdr 
legal  effect,  as  declared  in  many  cases,  was  to 
leave  the  legal  tiUe  and  centred  of  the  crops 
in  the  lessor  nntil  the  lessee's  covenants  to 
him  were  fulfilled,  or  the  crops  divided.  By 
their  express  stipulation  they  agreed  between 
themsdves  that  they  should  not  be  Joint  own- 
cre  of  the  crops,  but  that  the  lessor  should 
boldand  own  them  until  a  dlvisl(Hi  was  made; 
and  there  is  no  pretense  that  such  division 
had  been  or  ever  was  made,  or  that  appel- 
lant had  turned  over  to  Bucholtz  any  part  of 
such  crops.  As  already  Intimated,  it  is  not 
important  to  name  this  Instrument  a  "lease," 
or  simply  a  "contract,"  or  these  parties  "land- 
lord and  tenant"  or  "owner  aqd  cropper." 
If  there  were  no  stipulations  In  the  Instrument 
by  which  their  respective  rights  were  fixed, 


then  the  law  would  hare  to  determine  the 
same,  and,  as  a  means  thereto,  would  define 
their  relations  to  each  other;  but  the  parties 
themselves  have  done  this,  by  an  agreement 
ao  unequivocal  in  its  intent  and  meaning  that 
It  must  control,  unless  it  was  snch  an  agree- 
ment as  the  pai-tles,  under  the  circumstan- 
ces, were  not  allowed  to  make.  No  reason  is 
suggested  in  argument;  and  none  occnni  to 
us,  which  would  forbid  Buch  stipulation. 
Contracts  or  leases  very  similar  in  terms  to 
this  have  often  been  construed  as  above  In- 
dicated. See  Edson  v.  Colbum,  28  Yt  632; 
Wentworth  v.  Miller,  53  Gal.  9;  Lloyd  v. 
Powers,  4  Dak.  62,  22  X.  W.  402;  Moultmi 
V.  Robinson,  27  N.  H.  .550.  See  4  Am.  & 
Eng.  Enc.  Law,  p.  806,  note,  where  numer- 
ous authorities  are  cited  to  the  proxmsltlon 
that:  "There  is  no  doubt  that  where  one 
man  farms  land  of  another  under  an  agree- 
ment by  which  he  Is  to  give  the  owner  a  part 
of  the  crop  raised,  for  Its  use,  he  and  the  own- 
er, in  the  absence  of  a  stipulation  providing 
otherwise,  become  tenants  in  common  of  the 
crops  raised.  But  it  is  Just  as  clear  that  the 
agreement  betweoi  the  parties  may  be  so 
framed  as  to  secure  to  the  owner  of  the  land 
the  ownership  of  the  product  until  the  per- 
formance of  a  certain  stated  condition."  The 
fac^s  in  evidence,  upon  the  law  as  we  under- 
stand it,  made  a  case  upon  which  the  Jury 
might  have  found  for  the  plalnUtF,  and  a  v»- 
diet,  therefore,  ought  not  to  have  been  di- 
rected for  the  defendant.  The  Judgment  en- 
tered upon  such  directed  verdict  is  reversed, 
and  the  case  remanded  for  a  new  triaL  All 
the  Judges  concur. 


JERAULD  COUNTY  v.  WILLIAMS  et  aL 

(Supreme  Court  of  South  Dakota.     June  22, 
1805.) 

Fbaotios— NOTIOC  OP  HoTiosr— NiKiso  Pabties 
— RarcRBNCB  —  CoitSBST  op  Oppositb  Faktt  — 
Prkscmpiioss  —  Cocjitim  — Action  o»  Tbbas- 
uitER's  BosD—JcDOMENT— Statutory  Prnaltt 
— LiABit,iTT  OP  Sureties. 

1.  Notice  of  p  motion  in  an  action  In  which 
there  are  numerous  defendants  named  in  the 
pleadings  is  soSicient  which  gives  the  names 
of  the  first-named  defendant,  followed  by  the 
abbreviation  "et  a1.,"  in  the  absence  of  proof 
that  the  adverse  party  has  in  any  way  been  mis- 
led or  prejudiced  by  the  failore  to  insert  the 
names  of  all  the  defendants. 

2.  An  order  of  reference  made  under  the 
provisions  of  the  statute,  as  they  existed  prior 
to  1880,  and  made  upon  due  notice,  the  adverse 
party  not  appearing  at  the  bearing  or  Interpos- 
ing any  objections  to  the  making  of  the  onler, 
and  no  motion  having  been  made  to  vacate  or 
set  aside  ihe  order,  thouish  several  months 
elapsed  between  the  making  of  the  order  and 
the  hearing  before  the  referee,  will  be  presumed 
to  have  been  made  with  the  consent  of  such  op- 
posite party,  and  will  be  hdd  a  valid  and  binding 
order. 

8.  And,  where  it  is  not  stated  in  the  abstract 
tbat  there  was  no  "agreement  of  the  parties  filed 
with  the  clerk  or  entered  in  the  minutes,"  this 
court  will  presume  such  agreement  was  go  made 
and  filed  or  entered.  Kent  v.  Insurance  Co. 
60  N.  W.  85.  2  S.  D.  30Q,  followed.  , 
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4.  Where  a  cItII  action  is  brought  by  the 
state's  attorney  in  his  official  capacity  in  the 
name  of  the  county,  against  the  treasurer  of  the 
county  and  his  sureties,  to  recover  money  al- 
leged to  be  due  from  sncn  treasurer  to  the  cwn- 
-ty,  a  court  will  presume,  in  the  absence  of  an 
affirmative  showing  to  the  contrary,  that  the 
action  was  brought  by  order  of  the  county  com- 
missioners of  the  county. 

5.  If  the  county  recoTer  Judgment  in  such 
action,  the  judgment  may  include  the  20  per 
cent  penalty  specified  in  section  617,  Comp. 
Laws,  as  against  the  sureties  aa  well  as  the  piln- 
'Cipal. 

(Syllabus  by  the  Conrt) 

Appeal  from  circuit  conrt,  Jerauld  county. 

Action  by  Jerauld  county  against  W.  J.  Wil- 
liams and  others  on  a  county  treasurer's  bond. 
From  a  judgment  for  plaintiff,  entered  on  the 
report  of  a  referee,  defendants  appeal.  Af- 
firmed. 

A.  B.  MelTllle  and  M.  C.  Ayrea,  for  appel- 
lants. C.  W.  McDonald  and  A.  Courerse, 
for  respondent 

CORSON,  P.  J.  This  was  an  action  upon 
the  county  treasurer's  official  bond,  to  recov- 
er the  amount  claimed  to  be  due  from  such 
treasurer,  who  had  absconded.  The  answer 
was  a  general  denial.  On  motion  of  the 
plaintiff,  upon  due  notice  duly  served,  the 
court  referred  the  case  to  a  referee,  with  di- 
rections to  report  findings  of  fact  to  the  court. 
The  case  was  beard  by  the  referee,  who 
found  the  facts,  which  wwe  adopted  by  the 
court  as  Its  findings,  and  conclnslons  of  law 
stated  by  the  court,  upon  which  a  Judgment 
was  rendered  In  favor  of  the  plaintiff  for  the 
sum  of  $1,226.20.  From  this  Judgment  the 
defendants  appeal.  There  are  numerous  er- 
rors assigned,  but,  as  the  counsel  for  appel- 
lants has  only  discussed  four  of  them  m  bis 
brief,  we  shall  confine  ourselves  to  the  con- 
sideration of  those  errors  only  discussed  in 
the  brief  of  counsel. 

The  learned  counsel  for  appellants  contends 
that  tbe  notice  of  the  motion  for  a  referee 
was  Insufficient,  in  that  tbe  title  of  the  case 
was  simply  "Jerauld  County  v.  W.  J.  Wil- 
liams et  al.";  but,  as  it  was  not  shown  and  is 
not  claimed  that  there  was  any  other  action 
pending  in  that  court  wherein  Jerauld  coimty 
was  plaintiff  and  W.  J.  Williams  and  others 
were  defendants,  we  are  of  the  opinion  that 
the  notice  was  sufficient.  It  would  be  Im- 
posing an  unnecessary  burden  upon  attc«- 
neys,  in  cases  where  there  are  numerous  par- 
ties, to  require  them  in  notices  of  every  mo- 
tion in  the  proceedings  to  give  the  full  title. 
If  the  full  title  is  given  In  the  pleadings,  and 
there  are  no  other  cases  pending  In  the  court 
having  a  similar  title,  we- fall  to  see  how  the 
opposite  party  or  attorney  could  be  misled  or 
prejudiced  by  a  failure  to  insert  the  names 
of  all  the  parties  plaintiff  and  defendant 
Tbe  practice  adopted  In  this  case  Is  the  usual 
one  In  the  courts  of  this  state,  and  we  see  no 
objection  to  it 

The  second  point  made  by  the  learned  coun- 
sel for  appellants  Is  that  the  court  had  no  au- 
thority to  refer  tbe  action,  as  the  action  was 


one  at  law,  and  not  in  eqtilty,  and  it  did  as: 
appear  that  there  was  any  agreement  of  the 
parties  filed  or  entered  In  the  minutes.  Tben 
would  have  been  much  force  in  this  objectiga 
If  the  counsel  had  appeared  and  contested  thr 
application,  but  falling  to  appear  after  dx 
notice  that  such  an  application  v^ould  be  madt. 
and  oppose  the  motion,  was  a  tacit  conaeic 
that  sucb  an  order  might  be  made;  and  it  ap- 
pears from  tbe  record  that  several  months 
dapsed  after  tbe  order  was  made  before  tlie 
bearing  by  tbe  referee,  and  no  motion  was 
made  to  vacate  or  set  aside  tbe  order.  I2 
view  of  the  facts,  therefore,  as  they  Appeai 
In  tbe  record,  we  are  of  the  opinion  tbat  tbe 
defendants  waived  their  right  to  object  to  tht 
order  before  the  referee  or  before  this  conrt 

But  there  is  a  further  and  more  conclnsive 
ground  upon  which  the  order  can  be  anstsin- 
ed  In  this  court,  and  that  Is  that  the  reaxd 
does  not  affirmatively  show  that  there  «cs 
not  an  "agreement  of  the  parties  filed  witi: 
the  clerk  or  entered  in  tbe  mlnates."  In  snd! 
case  this  court  will  presume.  In  support  of 
!  the  order  and  Judgment  that  such  an  agree- 
I  ment  was  made.  Kent  v.  Insurance  Co.,  S 
S.  D.  300,  50  N.  W.  85.  Id  that  case  thi* 
court  held  that  It  "is  only  when  tbe  recofd 
affirmatively  shows  error  that  this  court  wCl 
reverse  the  Judgment" 

The  third  contention  of  counsel  Is  that  I*. 
did  not  affirmatively  a^)ear  by  tbe  complaint 
that  the  action  was  brought  by  dlrectloo  o( 
the  county  commlsslon««.  The  authority  of 
an  attorney  to  Institute  an  ordinary  civil  ac- 
tion will  be  presumed.  In  the  abs^ice  of  proof 
to  the  contrary.  The  complaint  is  signed  T. 
H.  Null,  district  attorney  and  attMvey  for 
the  plaintiff.  His  authority  as  such  district 
attorney  to  bring  the  action  suflQclently  ap 
pears  without  a  formal  allegation  that  he  did 
so  by  the  direction  of  the  county  commission- 
ers or  clerk.  Furthermore,  It  does  affirm- 
atively appear  from  respondent's  additional 
abstract  that  the  board  of  county  commis- 
sioners did  direct  that  such  suit  be  commen- 
ced, and  that  such  board  did,  so  far  as  It  was 
able,  examine  the  treasurer's  books.  If  it  wis 
necessary,  this  court  could  direct  the  com- 
plaint to  be  amended  to  conform  to  the  proofs 
But  la  our  opinion,  such  an  amendmoit  is 
not  required. 

It  Is  further  contended  that  the  anreties 
were  not  liable  for  the  penalty  provided  hv 
section  617,  Comp.  Iaws.  But  we  cannot 
agree  with  counsel  in  his  contention.  When 
the  treasurer  absconded  without  paying  over 
to  the  county  the  moneys  in  his  hands  be- 
longing to  such  county,  there  was  a  breacb 
of  his  official  bond,  and  tbe  damages  In  case 
of  such  breach  are  definitely  fixed  by  section 
617,  Comp.  Laws.  That  section  reads  as  fal- 
lows: "If  any  person  thus  chargeable  shall 
neglect  or  refuse  to  render  true  accounts  or 
settle  as  aforesaid,  the  coimty  commlsslonen 
shall  adjust  tbe  accounts  of  sucb  delinquent 
according  to  the  best  Information  they  can 
obtain,  and  ascertain  the  balance  doe  the 
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county,  and  order  milt  to  be  brought  In  the 
oame  of  the  county  tho'efor;    and  each  de-° 
Unqnoit  shall  not  be  entitled  to  any  commls- 
flloD,  and  shall  fu^elt  and  pay  to  the  connty  a 
penalty  of  twenty  per  cent  on  the  amount  of 
Guilds  due  the  county."     The  sureties  could 
not  reasonably  claim  that  the  treasurer's  com- 
missions   should    be    allowed    as    to    them, 
tbougji  not  allowed  as  to  the  treasurer.    We 
think  It  is  also  clear  that  the  sureties  are 
liable  for  the  penalty.     In  assuming  the  Ha- 
bllities  of  sureties,  they  necessarily  assumed 
the  liability  for  snch  damages  as  the  connty 
might  suffer  and  be  entitled  to  recover  by  rea- 
son of  their  principal's  breach  of  the  bond. 
This,  as  before  stated,  the  law  definitely  fixes 
at  20  per  cent  on  the  amount  of  the  officer's 
delinqnency.    When  the  sureties  entered  in- 
to the  contract,  the  law  definitely  fixed  the 
liability  of  the  treasurer,  and  they  must  be 
presumed  to  have  contracted  with  reference 
to  that  liability.    This  precise  question  was 
passed  upon  by  the  supreme  court  of  Illinois 
in  Tappan  T.  People,  67  111.  339.     In  the  stat- 
ute referred  to  in  that  case  (section  46,  School 
Act  1857),  the  provision  was:    "And  the  said 
collector  so  in  default  shall  pay  twelve  per 
cent,  upon  the  amount  due,  to  be  assessed 
as  damages,  which  shall  be  included  in  the 
Judgment   rendered   against   him."     In   dis- 
cussing that  clause  of  the  section,  the  court 
says:    "It  Is  insisted,  further,  that  this  twelve 
per  rentum  on  the  amount  of  the  taxes  due 
Is  recoverable  only  against  the  collector  him- 
self, and  that  the  remedy  for  its  recovery 
is  not  by  an  action  upon  the  bond,  but  by  a 
special  proceeding  under  that  section.     The 
proceeding   contemplated   by   the   section    is 
one  by  an  action  of  debt  against  the  collector 
and  his  securities,  and  we  must  intend  it  to  be 
one  upon  the  bond,  wherein  is  to  be  found 
the   obligation  which  the  sureties  have  as- 
sumed.    It  would  be  an  anomalous  proceed- 
ing to  charge  sureties  in  a  bond  otherwise 
than  by  virtue  of  their  bond,  and  in  an  action 
thereon  for  Its  breach,  and  we  cannot  suppose 
that  any  different  proceeding  against  the  col- 
lector and   bis  sureties  than   one  upon   the 
bond  was  contemplated  by  the  statute,  in 
the  absence  of  language  expressly  so  declar- 
ing.    Although  the  language  of  the  section  is 
that   the  collector  so  in  default  shall    pay 
twelve  per  centum,  etc.,  to  be  assessed  as 
damages,  which  shall  be  included  in  the  Judg- 
ment rendered  against  him,  we  cannot  think 
H  was  intended  that,  in  a  Joint  action  against 
the  collector  and  his  sureties,  there  should  be 
«  Joint  Judgment  against  them  all  for  the 
taxes   collected,   and   a   separate  Judgment 
against  the  collector  alone  for  this  percent- 
age.    That  would  be  in  violation  of  the  legal 
rule  that  In  a  Joint  action  on  a  contract  there 
can  be  but  one  Judgment,  and  that  against 
all    the    defendants.     Although    the   statute 
«peaks  only  of  a  Judgment  against  the  col- 
lector, we  do  not  understand  that  to  preclude 
tbe   Idea    that   there    may    be   a    Judgment 
against  the  sureties  also  with  him.     The  ma- 


jority of  tbe  court  are  of  the  opinion  that 
this  percentage  is  recoverable  against  the  col- 
lector and  bis  sureties  In  an  action  upon  the 
bond." 

Finding  no  error  in  the  Judgment,  the  same 
is  in  all  things  affirmed. 

FULLER,  J.,  concurs.     KBTJiAM,  J.,  took 
no  port  in  tbe  decision. 


BELL  V.  THOMAS. 

(Supreme  Court  of  South  Dakota.    Jane  22, 

18%.) 

PBAOTtOa  ON  APPBAL  —  SSRVIOB  OP  AUSTKAOT  — 

Additional  Abstkaot — Pkescuftions— Jvdo- 
UBST  BT  Default— Whbn  Set  AsinB. 

1.  A  statement  in  appellant's  abstract  that 
due  service  of  the  notice  of  appeal  and  nnder- 
taking  was  made  and  admitted  will  be  accepted 
as  true,  in  the  absence  of  anything  to  the  con- 
trary, and  it  will  be  presumed  that  the  appeal 
was  taken  and  perfected  as  required  by  statute. 

2.  It  will  nirther  be  presumed,  in  the  ab- 
sr-Ece  of  an  amended  or  additional  abstract,  that 
appellant's  abstract  contains  all  the  pleadings, 
files,  and  evidence  that  the  parties  and  the  trial . 
court  deemed  essential  to  a  proper  determination 
of  the  questions  presented  on  appeal. 

3.  When  it  has  been  judicially  determined 
at  tbe  trial  of  a  cause  that  the  complaint  fails 
to  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  the  jury  has  been  discharged,  the 
trial  postponed,  and  the  plaintiff  allowed  time  to 
prepare  and  serve  an  amended  complaint  bat 
no  time  is  fixed  within  which  the  same  must  be 
answered,  a  judgment  entered  without  notice, 
and  in  the  absence  of  an  answer,  before  the  ex- 
pirntion  of  30  days  from  the  service  of  such 
amended  complaint  will  be  set  aside,  on  motion, 
when  the  defendant  within  the  statutory  time, 
has  served  a  meritorious  answer. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Kingsbury  coun- 
ty; J.  O.  Andrews,  Judg& 

Action  by  Jennie  M.  Bell  against  Alfred 
Thomas.  From  an  order  denying  a  motion 
to  vacate  a  Judgment  by  default,  defendant 
appeals.    Reversed. 

V.  V.  Barnes,  for  appellant  Whiting  & 
Cooley,  for  respondent 

FULLER,  J.  Twelve  days  after  the  aerv- 
Ice  of  an  amended  complaint  and  before  tbe 
same  had  been  answered,  Judgment  was  ren- 
dered in  plaintiff's  favor  against  the  defend- 
ant, as  guarantor  of  a  promissory  note;  and 
this  appeal  is  from  said  Judgment,  and 
from  an  order  of  the  trial  court  refusing  to 
vacate  the  same  and  allow  the  appellant  to 
answer  and  defend  in  the  action.  Respond- 
ent's motion  to  dismlBs  the  appeal  and  to 
strike  out  appellant's  abstract,  upon  the 
ground  that  the  same  is  not  authentic,  and 
fails  to  contain  all  the  pleadings  and  files 
used  upon  the  hearing  in  the  court  below, 
and  because  it  does  not  affirmatively  appear 
therefrom  that  this  court  has  JurisdJction  to 
consider  the  appeal  upon  its  merits,  cannot 
be  sustained.  It  is  stated,  in  connection  with 
the  notice  of  appeal  set  out  in  the  abstract 
that  the  same  was  duly  served  in  connection 
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with  the  nndenaktng  required  by  statate, 
and  that  Bcrrice  thereof  was  admitted  and 
Accepted.  It  Is  nowhere  claimed  that  the  no- 
tice of  appeal  and  undertaking  were  not  In 
fact  duly  served  upon  the  adverse  party  and 
the  clerk  of  the  circuit  court;  and,  in  the  ab- 
sence of  any  showing  to  the  contrary,  we  ac- 
cept the  statement  as  true,  and  assume  that 
the  appeal  was  taken  and  perfected  as  re- 
quired by  section  5215  of  the  Compiled  Laws. 
Day  V.  Insurance  Co.,  72  Iowa,  597,  34  N.  W. 
435. 

As  respondent  submits  no  additional  or 
amended  abstract.  It  will  be  presumed  that 
appellant's  abstract  contains  all  the  plead- 
ings, flies,  and  evidence  that  the  parties  and 
the  trial  court  deemed  essential  to  a  proper 
determination  of  the  questions  presented  on 
appeal.  Randall  t.  Bnrk  Tp.  (S.  D.)  57  N. 
W.  4. 

It  appears  from  the  record  that  this  action, 
having  been  continued,  at  defendant's  re- 
quest, at  the  December,  181)1,  term,  was  first 
tried,  In  his  absence,  to  a  Jury,  on  the  20th 
day  of  June,  1802,  and  resulted  in  a  verdict 
•and  judgment  for  plaintiff,  which  was  after- 
wards vacated  upon  a  showing  by  defendant's 
counsel  that  by  reason  of  serious  illness  In 
bis  family  he  was  necessarily  absent  from 
the  state  at  the  time  of  said  trial,  and  upon 
the  assurance  that  defendant  would  appear 
at  the  next  term,  and  defend  In  the  Mtlon. 
Thereafter,  at  the  December,  1892,  term,  up- 
on the  original  complaint  and  defendant's 
answer  thereto,  the  cause  again  came  on 
for  trial,  a  Jury  being  Impaneled,  and  a 
witness  sworn,  when  an  objection  was  In- 
terposed by  defendant's  counsel  to  the  in- 
troduction of  any  evidence  under  the  com- 
plaint, upon  the  ground  that  the  same 
does  not  state  facts  sufflclent  to  constitute 
a  cause  of  action.  This  objection  the  court 
sustained,  and  granted  plaintiff  leave  to 
serve  an  amended  complaint,  which  was  ac- 
cordingly done  several  days  thereafter,  but 
during  said  term,  counsel  for  defendant 
duly  admitting  service  thereof;  and  upon 
his  application  to  the  court  for  30  days  in 
which  to  answer,  and  a  continuance  over 
the  term,  the  case  was  placed  at  the  foot  of 
the  calendar,  and  a  trial  thereof,  which  re- 
sulted in  a  judgment  for  the  plaintiff,  was 
had  at  eald  term,  when  the  cause  was  again 
reached,  In  the  absence  of  the  defendant  and 
his  counsel,  within  30  days  from  the  service 
of  the  amended  complaint,  and  without  an 
answer  thereto.  It  Is  clear  from  the  very 
conflicting  aflidavits  of  counsel  for  the  re- 
spective parties,  in  which  averments  of  bad 
faith  are  lamentably  abundant,  that  neither 
party  believed  that  the  case  would  be  reach- 
ed during  the  term;  but  If  the  amended 
complaint  is  sufficient,  and  appellant  is  not 
entitled,  as  a  matter  of  right,  to  30  days  in 
which  to  answer  the  same,  we  would  be 
reluctant  to  say,  upon  the  record  before  us, 
that  the  tiial  court  abused  Its  discretion  In 
denying  the  moUun  to  vacate  the  Judgment 


and  allow  the  defendant  to  auswtt.  Had  tbe 
appellant.  Instead  of  objecting  to  the  Intro- 
ductioo  of  any  evldenee^  tested  the  raffi- 
elency  of  the  original  complaint  by  deumr- 
rar,  instead  <tt  answering  the  same^  a  favor- 
able ruling  thereon,  with  leave  granted  to 
serve  an  amended  complaint,  woold  entitle 
appellant,  under  section  4011  of  the  Oomplled 
Laws,  to  ao  days  from  the  sorvlce  thereof 
within  which  to  answer.  When,  at  the  trial, 
upon  an  objection  to  the  Introdnction  of  any 
evidence  under  a  complaint,  it  has  been  Ju- 
dicially determined  that  the  same  fUls  to 
state  facts  sufllcient  to  constitute  a  cause  of 
action,  and  the  jury  has  been  discharged, 
and  time  allowed  plaintiff  in  which  to  serve 
an  amended  comphibit,  the  necessity  for 
time,  after  the  service  thereof,  la  which  to 
examine  and  answer  or  demur  to  the  same, 
is  clearly  apparent;  and,  in  the  absence  of 
an  order  fixing  the  time  within  which  the  de- 
fendant must  answer,  no  valid  Judgment  can 
be  entered,  in  the  absence  of  an  answer,  an- 
tU  the  expiration  of  30  days  from  the  serv- 
ice of  the  amended  complaint.  When  the 
court  has  not  fixed  the  time  for  the  service 
of  an  answer  to  an  amended  complaint,  it  is 
the  practice  in  this  state  to  answer  the  same 
within  the  time  allowed  after  the'  service  of 
the  summons  and  original  complaint,  and  we 
think  the  statute  relating  to  the  subject  of 
pleading  ^itltles  the  defendant  to  snch  time. 
In  case  leave  has  been  granted  to  serve  an 
j  amended  complaint,  where  an  objection  to 
!  the  introduction  of  any  evidence  under  the 
original  has  been  sustained  on  the  groond 
that  such  pleading  fails  to  state  a  cause  of 
action,  and  where  the  court  has  filled  to 
specify  a  time  within  which  such  service' 
must  be  mad&  People  v.  Rains,  23  CaL  127; 
Low  V.  Graydon,  14  Abb.  Prac.  443.  The 
judgment  will  therefore  be  set  aside,  the 
order  appealed  from  reversed,  and  the  caae 
remanded  for  further  proceedings  in  tlie  trial 
court  In  accordance  with  this  opinion. 


TOLBRTON  &  STETSON  CO.  v.  CASPER- 
SON. 

(Supreme  Court  of  South  Dakota.  June  22, 
1895.) 

ApptAL  Bo:n>—  Serviob  —  Fimso  —  Additional 
Abstract— DBFKCTiVBAFTinAViT  TO  Bosd— A*- 
BiaSMENT  FOR  Benefit  of  Crbiutobs — Attach- 
MRirr— Rights  of  Absio:<or — Ebtoptbu 

1.  On  an  appeal  to  this  court,  it  is  suffirient 
to  serve  the  undertaking  on  appeal  on  the  op- 
posite pHTty,  and  file  it  with  the  clerk  of  the 
trial  court. 

2.  Wticre  the  appellant  Include*  In  his  ab- 
stract evidence  which  respondent  claims  was 
not  before  the  court  below,  and  does  not  conati- 
tnte  a  part  of  tbe  bill  of  exceptions,  it  is  tbe 
proper  practice  to  bring  the  same  to  the  atten- 
tion of  this  court  by  an  additional  abstract. 

3.  When  respondent  claims  that  the  affida- 
vit to  the  undertaking  on  appeal  is  Insufficient 
in  form,  it  is  proper  practice  to  bring  the  aame 
before  this  court  by  an  additional  abstract. 

4.  An  affidavit  to  an  andertaking  on  appeal 
that  does  not  substantially  comply  with  the  p^o- 

Digitized  by  VjOOQ  IC 


ao^ 


TOLBRTON  A  BTETSOST  (XX  *.  CA£IPSIt80K. 


9og 


Tiflioaa  of  section  6282,  Comp.  Laws,  renden 
the  nndertakinc  ineffectual  aa  aa  undertaking 
ou  api>eal. 

0.  This  court,  upon  a  proper  showing,  and 
open  such  terms  as  may  be  just,  is  authorized  to 
vermit  a  new  and  snmdent  undertaking  to  be 
filed  in  this  court  in  aneh  case. 

6.  An  assignor  for  the  benefit  of  creditors, 
■whose  property  -was  attached  before  such  assign- 
ment, has  such  a  reversionary  intereat  in  the  as- 
•igneid  estata  that  he  may  move  to  vacate  the 
attachment. 

7.  Where  a  person  tadtly  encourages  an  set 
to  be  done,  he  cannot  afterwards  exercise  his 
legal  right  in  opposition  to  snch  consent,  if  his 
conduct  or  act  of  encouragement  induced  the 
other  party  to  change  his  position  so  that  he  will 
be  pecuniarily  prejudiced  by  the  assertion  of 
■DCD  adrerse  claim. 

(Syllabus  by  the  Conrt.) 

Appeal  from  circuit  conrt,  Kingsbury  coun- 
ty; J.  O.  Andrews,  Judge. 

Action  by  Tolerton  &  Stetson  Company 
against  James  Casperson.  From  an  order 
dlssolTlng  an  attachment,  plaintiff  appeals. 
Reversed. 

Scbenlan  &  Savage,  for  appellant  Wtatt- 
Aig  &  Cooley,  for  respondent. 

CORSON,  P.  J.  This  Is  an  appeal  from  an 
order  discharging  an  attachment.  There 
are  two  preliminary  motions— one  on  the  part 
of  tbe  appellant,  and  one  oa  the  part  of  the 
respondent— necessary  to  be  determined. 

The  motion  of  the  appellant  is  to  strike  ont 
tbe  respondent's  additional  abstract,  for  the 
reason  that  such  abstract  "is  not  a  further 
or  addlticmal  abstract,  showing  matters  nec- 
essary to  a  full  understanding  of  the  ques- 
tions presented,  but  is  simply  a  printed  mo- 
tion, under  the  guise  of  an  abstract,  to  strike 
out  certain  parts  of  appellant's  abstract" 
In  the  appellant's  abstract  appear  copies  of 
a  trust  deed  and  an  inventory,  which  the  re- 
Hpondent,  in  his  additional  abstract,  denies 
■were  Introduced  in  evidence,  or  considered 
by  the  court  on  tbe  motion  to  discharge  tbe 
attachment.  This  is  a  matter  which  can  be 
determined  from  an  examination  of  tbe  orig- 
inal records  in  this  court  When  a  respond- 
ent desires  to  correct  the  appellant's  abstract 
by  striking  out  matters  that  are  not  con- 
tained in  the  original  record,  an  additional 
abstract  is  proper.  Bringing  this  matter  to 
tbe  attention  of  this  court  therefore,  by  an 
additional  abstract  is  tbe  proper  practice, 
and  the  motion  to  strike  out  tbe  same  is  de- 
nied. 

Respondent  moves  tbe  court  to  dismiss  tbe 
appeal  upon  two  grounds:  First,  because 
tbe  undertaking  on  appeal  was  not  served 
upon  tbe  clerk  of  the  court;  second,  because 
tlte  affidavits  of  the  sureties  are  insufficient 
to  render  the  undertaking  on  appeal  aTallap 
ble  as  an  undertaking. 

It  Is  not  necessary  to  serve  the  undertak- 
ing on  an  appeal  on  t^e  clerk.  It  Is  sufficient 
to  file  the  same  with  the  clerk,  with  the  no- 
tice of  appeal.  Comp.  Laws,  i  5231.  By  sec- 
tion 5215,  the  notice  of  appeal  is  required  to 
be  served  upon  tbe  clerk,  as  well  as  upoa 


the  adverse  party,  but  the  undertaking  on 
appeal  Is  not  by  that  section,  required  to  be 
served  upon  the  clerk.  The  servloe  referred 
to  in  section  6281  la  the  service  upon  the  par- 
ty only. 

In  support  of  the  second  ground  the  re- 
spondent brings  to  the  attention  of  this 
court,  by  his  additional  abstract  the  Justifl- 
cation  to  the  undertaking  on  appeal,  from 
which  It  appears  that  the  same  is  defective, 
in  that  it  omits  the  danae  required  by  sec- 
tion 5332  to  be  contained  in  the  undertaking, 
namely,  "in  property  within  this  state  not  by 
law  exempt  from  execution."  This  section 
ta  the  statute  la  mandatory,  and  provides: 
"An  undertaking  upon  an  appeal  shell  be  of 
no  effect  unless  It  be  accompanied  by  the 
affidavit  of  the  sureties,  In  which  each  party 
shall  state  that  be  Is  worth  a  certain  sum 
moitioned  in  such  affidavit  over  and  above 
all  his  debts  and  llabllitlea.  In  property  with- 
in this  territory  not  by  law  exempt  from  ex- 
ecution, and  "whlcb  sum  so  sworn  to  by  such 
sureties  shall,  In  the  aggregate,  be  double 
the  amount  specified  In  said  nndertaldng." 
The  imdertaklng  Is  clearly  insufficient,  and 
must  be  disregarded.  But  the  appellant 
asked  leave,  under  the  provisions  of  section 
6235,  to  file  a  new  undertaking,  and  submit- 
ted to  the  court  an  undertaking  executed  in 
due  form,  at  the  time  appdlant's  motion  was 
presented.  Section  5236  provides  as  fol- 
lows: "When  a  party  shall  in  good  faith 
give  notice  of  appeal,  and  shall  omit  through 
mistake  or  accident  to  do  any  other  act 
necessary  to  perfect  the  appeal  or  make  It 
effectual,  or  to  stay  proceedings,  the  court 
from  which  the  appeal  Is  taken,  or  the  pre- 
siding judge  thereof,  or  the  supreme  court,  or 
any  one  of  the  Justices  thereof,  may  permit 
an  amendment  or  the  proper  act  to  be  done 
on  such  terms  as  may  be  just"  Tbe  defect 
in  tbe  justification  in  this  appeal  was  evi- 
dently made  through  a  mistake  or  accident, 
and  hence,  under  the  liberal  provisions  of 
that  section,  we  are  of  the  opinion  that  tlie 
appellant  should  be  permitted  to  file  a  new 
undertaking  as  a  substitute  for  the  defective 
one  now  on  file  in  this  case.  The  above  sec- 
tion was  taken  from  the  statutes  of  Wiscon- 
sin, and  in  Helden,  v.  Helden,  9  Wis.  60B,  and 
Falk  V.  Goldberg,  46  Wis.  04,  the  section 
seems  to  have  received  a  very  liberal  con- 
struction, and  we  think  properly  so.  The 
motion  to  dismiss  the  appeal  is  denied,  but 
without  costs,  and  appellant's  motion  to  sub- 
stitute a  new  undertaking  is  granted. 

This  brings  us  to  the  merits.  It  Is  con- 
tended by  the  respondent  that  as  the  defend- 
ant and  appellant  made  an  assignment  of 
all  his  property  for  the  benefit  of  his  cred- 
itors subsequently  to  said  attachment  but 
before  the  motion  to  discharge  the  same  was 
made,  he  had  no  such  Interest  in  the  prop- 
erty attached  as  would  enable  him  to  make 
this  motion  to  discharge,  as  by  the  assign- 
ment his  interest  in  the  property  terminated. 
That  ({uestlon  was  before  this  court  in  Bar 
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V.  Carroll,  1  8.  D.  872,  47  N.  W.  897,  and  It 
held  tbat  "an  Insolvent  debtor,  wbo  has 
made  a  general  aasignment  for  the  benefit  ot 
creditors,  has  such  a  reversionary  interest  in 
the  assigned  estate  that  he  may  move  to 
vacate  an  attachment  upon  a  direct  traverse 
of  the  procuring  affidavits."  That  decision 
rules  this  case,  and  disposes  of  the  question 
presented. 

Appellant  further  contends  that  the  defend- 
ant and  respondent  is  estopped  from  ques- 
tioning the  attachment  proceedings  for  the 
reason  that  he  advised  the  attachment  pro- 
ceedings, and  that  it  Vfaa  because  of  the  re- 
spondent's advice  and  statement  that  the  ap- 
pellant toolc  out  the  attachment  We  are  of 
the  opinion  tliat  the  appellant  Is  right  in  its 
CMitention.  It  is  quite  dear  from  the  affi- 
davit of  appellant's  attorney  Mr.  Merridc, 
who  acted  for  the  plaintitf  and  appellant  in 
taking  out  the  attachment,  that  he  was  en- 
couraged, if  not  directly  requested,  by  the 
respondent  to  take  out  the  same.  Mr.  Mer- 
rick first  sought  to  get  security  by  way  of  a 
second  chattel  mortgage,  and  as  to  this  he. 
In  his  affidavit,  says:  "Deponent  further  says 
that  at  that  time  the  said  defendant  told  this 
deponent  tiiat  he  would  not  sign  the  said 
chattel  mortgage  fen-  the  reason  that  if  he 
did  he  could  not  dalm  his  exemptions,  and 
if  this  deponent  would  attach  he  could  then 
daim  his  exemptions.  Said  defendant  also 
told  this  deiwneat  that  plaintiff  was  defend- 
ant's largest  creditor,  and  he  wanted  plain- 
tiff paid  in  full,  and  that,  if  plaintiff  did  not 
attach,  some  <me  else  would.  He  also  told 
this  deponent  tbat  if  he  knew  as  much  about 
his  business  as  he  did,  and  that  if  he  knew 
what  defendant  had  been  doing,  and  what  he 
intended  to  do,  deponent  would  not  hesitate 
to  attach  his  property.  Defendant  also  told 
this  deponent  that  if  he  would  attach  he  (de- 
fendant) would  not  resist  the  attachment,  but 
would  only  claim  his  exemptions,  and  let  this 
plaintiff  get  its  money  out  of  it.  Deponent 
further  says  that,  from  the  statements  made 
to  this  depcment  by  said  defendant  as  above 
alleged,  he  believed  that  the  said  defendant 
has  been  fraudulently  disposing  of  bis  prop- 
erty with  intent  to  defraud  his  creditors,  and 
that  he  was  about  to  assign,  dispose  of,  or 
secrete  his  property  with  intent  to  defraud 
his  creditors.  Deponent  further  says  that  he 
believed  the  statements  made  to  him  by  said 
defendant  to  be  true,  and  that  be  believed 
tbe  said  defendant  woidd  do  as  he  told  this 
deponent  he  would  do,  and  that  he  believed 
that  if  an  attachment  was  issued  against 
said  defendant  the  said  defendant  would  not 
attack  It  upon  any  grounds,  but  would  al- 
low this  plaintiff  to  proceed  and  get  Its  mon- 
ey out  of  it  as  he  agreed,  and,  had  it  not 
been  for  the  representations  and  promises  of 
said  defoidant  to  this  deponent,  he  would 
have  never  caused  an  attachment  to  issue  in 
this  case.  Deponent  further  says  that,  after 
the  above  representatimis  and  promises  made 
by  said  defendant  to  this  deponent,  he  pro- 


ceeded to  De  Smet,  South  Dakota,  and  cau»d 
an  attachment  to  issue,  and  cans«d  it  to  b« 
levied  upon  the  property  of  said  defoidan:: 
that  before  the  levy  of  said  attacbmait  ^ 
had  a  conversation  with  said  defendant  is 
the  presence  of  R.  H.  Richardson,  the  sberf 
of  Kingsbury  county.  South  Dakota,  and  is 
that  conversation  the  said  defendant  told  tl^ 
deponent  that  he  had  no  objections  to  sLi 
attachment,  and  was  satisfied  tbat  said  plai> 
tiff  should  attach,  and  that  not  until  after  > 
made  the  first  statement  to  this  deponent  dH 
this  deponent  order  the  sheriff  to  attach.  Dt- 
ponent  further  says  that  be  acted  In  good 
faith."  Mr.  Merridc  is  corroborated,  in  effect 
by  Mr.  Richardson,  the  sheriff  of  Klngsburr 
county,  who  served  the  attachment  papers. 
He  says:  "Upon  arrival  at  said  store  tbe 
said  H.  H.  Merrick  told  said  defendant  tbi: 
he  was  there  with  the  sheriff  to  attach  t» 
stock  of  goods,  and  thereupon  tbe  said  d^ 
fendant  replied  that  that  was  all  right;  tint 
he  was  satisfied;  that  he  wanted  tbe  plain- 
tiff to  get  Its  money  out  of  it;  that  if  th« 
plaintiff  did  not  attach,  some  one  else  would; 
that  he  would  take  his  exemptions  out  of  it 
The  said  H.  H.  Merrick  then  asked  the  saii 
defendant  if  he  had  any  objections  to  said 
attachment  and  whether  he  was  satisfied 
that  the  attachment  should  be  made;  aa<i 
thereupon  said  defendant  replied  tbat  he  bad 
no  objections,  and  that  he  was  satisfied  tbst 
plaintiff  should  attach,  and  get  its  monej 
out  of  it  Deponent  further  says  tbat  after 
the  said  attachment  and  levy  the  said  de- 
fendant delivered  to  this  deponent  the  keys 
to  said  store,  without  any  objections,  anA 
afterwards  assisted  the  said  sheriff  In  maklnc 
the  inventory  of  the  property  attached,  acd 
while  "iHfcing  the  said  Inventory,  and  beforv 
the  execution  and  delivery  of  tbe  assignment 
for  the  benefit  of  his  creditors  by  said  d^ 
fendant  which  was  made  on  the  16tta  day  of 
November,  1893,  the  said  defendant  told  tb:$ 
deponent  that  he  was  satisfied  witb  the  at- 
tachment of  the '  plaintiff,  and  wanted  tbe 
plaintiff  to  get  its  money  out  of  it  and  tbat 
all  he  expected  to  get  was  his  exemptions.' 
The  affidavit  of  the  respondent  In  which  be. 
to  some  extent  attempts  to  contradict  tbe 
statements  of  Mr.  Merrick  and  Sheriff  Rich- 
ardson, is  very  unsatisfactory,  and  leaves  bat 
little  doubt  upon  the  mind  that  wben  the  at- 
tachment was  levied  be  regarded  it  as  tbe 
best  thing  for  him,  as  be  could  then  take  out 
his  exemptions.  And  it  Is  quite  dear  tbat 
he  was  not  only  satisfied  to  have  tbe  attacb- 
ment  taken  out  but  encouraged.  If  he  did 
not  directly  request  aald  Merrick  to  take  tbe 
proceedings.  He  cannot  be  permitted  to  after- 
wards change  his  mind  to  the  prejudice  of 
appellant.  Having,  by  his  acts  and  state 
ments,  induced  the  appellant,  through  its  at 
tomey  Merrick,  to  believe  that  he  was  satis- 
fled  with,  If  he  did  not  actually  request  him 
to  take  out,  the  attachment  he  Is  estopped 
from  now  claiming  that  the  attachment  was 
not  properly  sued  out    Tbe  law  of  an  estop- 
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pel  In  pels  Is  well  settled,  and  Is  thus  stated 
by  tbe  supreme  court  of  tlie  United  States 
In  Dlckerson  v.  Oolgroye,  100  U.  B.  678: 
"The  vital  prlndple  Is  tbat  he  who,  by  his 
language  or  conduct,  leads  another  to  do 
what  he  would  not  otherwise  hare  done,  shall 
not  subject  such  person  to  loss  or  Injury  by 
disappointing  the  expectations  upon  which  he 
acted.  Such  a  change  of  position  is  strictly 
forbidden.  It  Involves  fraud  and  falsehood, 
and  the  law  abhors  both.  This  remedy  Is  al- 
ways so  applied  as  to  promote  the  ends  of 
justice.  It  is  available  only  for  protection, 
ai^  cannot  be  nsed  as  a  weapon  of  assault 
It  accomplishes  that  which  ought  to  be  done 
between  man  and  man,  and  Is  not  permitted 
to  go  beyond  tbts  limit  It  is  akin  to  the 
principle  Involved  in  the  limitation  of  actions, 
and  does  its  work  of  justice  and  repose  where 
the  statute  cannot  be  Invoked."  And  in 
Swain  V.  Seamens,  0  Wall.  254,  that  court 
said:  "Where  a  person  tacitly  encourages  an 
act  to  be  done,  he  cannot  afterwards  exercise 
his  legal  right  in  opposltimi  to  such  consent, 
if  his  conduct  or  acts  of  encouragement  In- 
duced the  other  party  to  change  his  position 
so  that  he  will  be  pecuniarily  prejudiced  by 
tbe  assertion  of  such  adverse  claim."  It 
would  be  manifestly  unjust,  In  tbe  case  at 
bar,  to  po'mit  the  respondent,  after  what 
transpired,  to  make  the  motion  to  discharge 
tbe  attachment  It  will  be  noticed  that  Mr. 
Merrick  says  that  the  respondent  said  to  him, 
In  the  conversation  in  the  forenoon,  "that  If 
he  [Merrick]  knew  what  defoidant  had  been 
doing,  and  what  he  intended  to  do,  deponent 
would  not  hesitate  to  attach  his  property. 
Defendant  also  told  the  deponent  that  If  he 
would  attach  he  (the  defendant)  would  not 
resist  the  attachment,  but  would  only  claim 
his  ez«nptlon8,  and  let  the  plaintiff  get  its 
money  out  of  it."  These  statements  are  not 
directly,  ncHr  even  indirectly,  denied  by  the 
defendant  He  attempts  to  give  a  somewhat 
different  version  of  the  conversation,  but  he 
nowhere  denied  the  foregoing  statement  of 
Mr.  Merrick.  It  will  thus  be  seen  that  he 
gave  Merrick  clearly  to  understand  that  his 
past  and  contemplated  future  transactions 
were  such  as  to  fully  justify  appellant  in 
attaching,  and  encouraged  the  appellant  to 
attach  by  informing  the  agent  that  "he 
would  not  resist  the  attachment."  If  he  had 
not  done  tbe  acts  nor  had  the  Intention  of 
doing  what  would  justify  the  attachment,  he 
was  clearly  misleading  the  agent,  and  it 
would  be  encouraging  falsehood  and  fraud  to 
pomit  the  respondent  to  interpose  any  ob- 
jections to  the  attachment  proceeding  after 
such  statements.  It  is  too  evident,  from  the 
record  in  this  cose,  that  the  respondent  chan- 
ged his  mind  after  the  attachment  was 
served.  This,  as  befcHre  stated,  he  should 
not  be  permitted  to  do,  to  the  prejudice  of 
the  appellant 

As  the  preponderance  of  the  evidence  is 
largely  In  favor  of  appellant,  tbe  court  evi- 


doitly  took  an  erroneous  view  of  the  law 
governing  the  case,  and  its  decision  must  be 
reversed,  and  it  is  so  ordered.  And  It  Is  fur- 
ther ordered  that  tbe  new  undertaking  sub- 
mitted on  the  hearing  be  filed  and  substituted 
for  the  original  undertaking,  as  of  date  of 
April  21,  1804,  when  the  same  was  presented 
to  this  court 


KNUDSON  et  sL  v.  GRAND  COUNCIL  OF 

NORTHWESTERN  LEGION  OF 

HONOR  et  at 

(Supreme  Court  of  Soath  Dakota.     June  22, 

1895.) 

Mutual  BENsriT  Insurakoe  —  Afplioatiox  — 
Brkach  of  Warbaittt  —  Parol  Evidbncb  — 
Statements  by  Agent  —  Intbmpbratb  Habits 
or  Insured. 

1.  Where,  bv  the  terms  of  a  certificate  of  in- 
snrance,  Issued  by  a  mutnal  benefit  assodatlon, 
the  applicatioQ  and  medical  examination  are 
made  a  part  of  the  contract  and  in  such  appli- 
cation It  is  stipulated  that  the  statements  made 
therein  and  answers  made  to  the  medical  exam- 
iner are  to  be  deemed  warranties,  untrae  state- 
ments in  such  application  and  untrue  answers 
made  to  the  medical  examiner  in  answer  to  ques- 
tions propounded  constitute  a  breach  of  the  war- 
ranty, and  avoid  the  contract 

2.  Conversations  with,  or  statements  made 
by,  a  soliciting  agent  of  a  mutnal  benevolent  as- 
sociation prior  to  or  at  the  time  of  an  applica- 
tion for  the  issuance  of  an  insurance  certificate, 
in  the  absence  of  proof  of  fraud,  are  inadmissi- 
ble to  contradict  or  vary  the  terms  of  the  written 
contract  between  the  parties. 

3.  The  provisions  of  section  24,  c.  51,  Laws 
1890,  do  not  apidy  to  mutual  benevolent  associa- 
tions, but  are  only  applicable  in  certain  cases  to 
life  insurance  companies  specified  in  the  first  31 
sections  of  the  chapter. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court  Minnehaha 
county;  Joseph  W.  Jones,  Judge. 

Action  by  Albert  Knudson  and  others 
against  the  Grand  (Touocil  of  the  Northwest- 
em  Legion  of  Honor  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed. 

U.  S.  G.  Cherry,  tor  appellants.  Joe  Klrby, 
for  respondents. 

CORSON,  P.  J.  This  was  an  action  by  the 
heirs  of  Knnd  C.  Knudson,  deceased,  to  re- 
cover of  defendants  the  sum  of  |2,0(N)  insur- 
ance <m  the  life  of  deceased.  Judgment  for 
plaintiffs,  and  defendants  appeal.  The  de- 
fense to  the  action  Is  based  upon  the  al- 
leged tact  that  in  the  application  of  said  de- 
ceased and  in  his  medical  examination  he 
made  certain  statements  that  constituted 
warranties,  and  that,  these  statements  being 
untrue,  the  plaintiffs  cannot  recover.  The 
defendant  is  a  mutual  benefit  association  hav- 
ing a  number  of  subordinate  councils,  one  of 
which.  No.  94,  Is  located  at  Sioux  Falls,  where 
the  deceased  resided  at  the  time  of  his  death. 
To  entitle  a  person  to  the  benefits  of  the  as- 
sociation, be  was  required  to  become  a  mem- 
ber of  a  subordinate  council.    This  member^ 
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riilp  was  obtained  by  making  an  application 
to  a  subordinate  council,  wliicta  application, 
togetlicr  with  hia  medical  examination  and 
the  certificate  of  ttae  local  medical  examiner, 
waa  forwarded  to  the  grand  coimcil,  located 
at  Marengo,  Iowa,  where,  if  the  application 
waa  satisfactory,  a  certificate  in  the  nature 
of  a  policy  of  insurance  was  Issued.  In 
April,  1892,  the  deceased  made  application 
for  membership  in  the  Sioux  Falls  council, 
the  material  parts  of  which  application  are 
as  follows:  "To  the  officers  and  members  of 
Sioux  Palls  council.  No.  94,  N.  W.  L.  of  H., 
located  at  Sioux  Falls,  South  Dakota.  Hav- 
ing become  acquainted  with  the  objects  of 
your  order,  I  hereby  make  application  for 
2nd  degree  membership  In  your  council,  and 
do  declare,  upon  my  honor,  that  the  state- 
ments by  me  subscribed  herein  are  each  and 
every  one  of  them  true^  to  the  best  of  my 
knowledge  and  belief.  And  this  application, 
when  received  by  the  grand  council,  and  a 
benefit  certificate  therein  is  issued  to  me,  is 
to  be  deemed  a  warranty  by  me  that  all  an- 
swers and  statements  made  by  me  upon  the 
subjects  herein  specified  are  in  all  respects 
correct  and  true.  •  *  •  I  am  temperate  in 
my  habita  *  *  *  I  do  hereby  consmt  and 
agree  that  any  nntnie  or  fraudulent  state- 
ments made  above,  or  to  ttae  medical  examin- 
er, or  any  concealment  of  facts  by  me  in 
this  application,  •  •  ♦  shall  forfeit  the 
right  of  myself  or  family  or  dependents  to 
all  benefits  or  privileges  therein.  *  •  • 
This  application  is  made  and  signed  by  me 
with  the  express  stipulation  and  agreement, 
and  upon  the  express  condition  on  my  part, 
that  neither  will  I  claim  any  benefit  or  privi- 
lege in  your  order,  nor  shall  my  beneficiary 
herein  named,  *  *  •  unless  all  the  state- 
ments herein  made  by  me  are  true,  nor,  fur- 
ther, unless  all  answers  given  by  me  In  medi- 
cal examination  as  to  my  physical  condition 
and  family  history  shall  be  strictly  tme,  and 
my  medical  examination  to  be  duly  ap- 
proved." On  April  21st  the  deceased  ap- 
peared before  the  medical  examiner  at  Sioux 
Falls,  and  answered  a  large  number  of  ques- 
tions submitted  to  him,  and  among  others 
were  the  following:  "Have  you  had  de- 
lirium tremens?  No.  Do  yon  use  alcohol  or 
other  sUmulants?  Noi,  What  has  been  your 
habit  as  to  either  through  life?  Temperate." 
To  this  examination  the  medical  examiner 
annexed  a  certificate,  and  the  same,  with  his 
appllcatI<Mi,  was  forwarded  to  the  grand  coun- 
cil, which,  on  May  11th,  Issued  to  the  de- 
ceased a  certificate,  the  material  parts  of 
which  sra  as  follows:  "This  certificate  is  Is- 
fiued  to  Companion  Knud  C.  Knodson,  •  •  • 
upon  condition  that  the  statements  made  by 
said  companion  in  apiriication  for  member- 
ship in  said  council,  and  the  statements  cer- 
tified by  said  companion  to  the  medical  ex- 
aminer, both  of  which  are  filed  In  ttae  grand 
secretary's  office,  be  made  a  part  of  this  con- 
tract.   •   •    •    These  conditions  being  com- 


plied with,  the  grand  council  of  tbc  North- 
western Legion  of  Honor  hereby  promifles 
and  binds  Itself  to  pay  out  of  its  boieat  fund 
to  Augusta  Knndson  (bis  wife)  a  sum  cot  ex- 
ceeding two  thousand  dollar*  In  acoordanoe 
with  and  under  the  provisions  of  the  laws 
governing  said  fund,  upon  satisfbctory  evi- 
dence of  ttae  death  of  said  companion,  and 
upon  the  surrender  of  this  CM-Uflcate."  Ttae 
Jury  found  a  general  verdict,  and  also  found 
special  findings,  as  follows:  "1.  Was  ttae  de- 
ceased, Knud  C.  Knudson,  ever  Intoxicated 
prior  to  the  Issuance  of  ttae  benefit  cettlflcate 
introduced  in  evidence  by  the  plalntlffa  in 
this  action,  and  described  as  benefit  certifi- 
cate No.  4,044?  Ana  No.  2.  Was  ibe  de- 
ceased, Knud  a  Knudson,  addicted  to  the 
nae  of  alcotaolic  liquors  prior  to  tl>e  Issuance 
to  taim  of  said  l>enefit  certificate?  Ana  Mod- 
erate. 8.  Did  ttae  deceased,  Knud  G.  Knud- 
son, prior  to  ttae  issuance  of  said  benefit  c«^ 
tificate  to  taim,  take  a  medical  treatment  com- 
monly known  as  Dittmcr  Cure'  for  ttae  drink 
habit?  Ans.  Yea  4.  Did  ttae  deceased. 
Knud  C.  Knudson,  at  ttae  time  his  applica- 
tion was  made  for  the  said  benefit  certi<l- 
cate,  and  at  the  time  said  benefit  certificate 
was  issued,  Improperly  use  alcoholic  or  other 
intoxicating  liquors?    Ana     Na" 

Ttae  appellant  baa  assigned  a  large  number 
of  errors,  but,  in  the  view  we  take  of  this 
case.  It  will  be  only  necessary  to  counlder 
those  relating  to  application,  medical  ezaml 
nation,  and  certificate  Issued,  and  the  alleged 
breach  of  statements  made  in  the  applica- 
tion and  medical  examination.  Three  ques- 
tions naturally  present  themselves  for  our 
consideration.  First  Did  the  statements 
made  by  the  deceased  In  bis  application  and 
medical  examination  constitute  warranties? 
Second.  If  they  did  constitute  warraattes,  do 
the  special  findings  and  uncontradicted  evi- 
dence show  that  there  was  a  breach  of  these 
warranties?  Third.  If  the  statements  con- 
stituted warranties,  and  ttaey  wne  untrue. 
has  ttae  company  in  any  manner  waived  sncb 
breacta  of  warranty,  ch:  is  it  estopped  from 
insisting  upon  sucta  breach  or  breaches  as  a 
defense  to  this  action? 

Few  questions  have  given  rise  to  mote  dis- 
cussion than  ttae  distinctlMi  between  repre- 
sentations and  warranties  in  insurance  con- 
tracts. Ttae  inclination  of  courts  in  modem 
times  seems  to  be  to  construe  the  statements 
made  as  representations,  when  ttae  ktnguage 
used  will  admit  of  such  a  construction  of  the 
contract  But  when  the  language  used  Is  free 
from  ambiguity,  and  there  Is  no  question  as 
to  the  application  constituting  a  part  of  thp 
contract,  and  the  basis  of  ttae  same,  the 
statements  will  be  construed  as  wartantiet 
and  not  representations.  In  the  case  before 
us  there  seems  to  be  little  room  for  con- 
struction. It  will  be  noticed  that  by  the 
terms  of  the  certificate  it  is  issued  upon  the 
condition  that  the  statements  made  in  xiic 
application  and  the  statements  made  in  the 
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medical  examination  be  made  a  part  of  tbe 
contract;  and  In  the  application  It  Is  stlpn- 
lated  that  all  answers  and  statements  made 
upon  the  subjects  therein  specifled  are  war- 
ranted to  be  true;  and  the  appellant  con- 
sents that  any  fraudulent  or  untrue  state- 
m^its  made  to  the  medical  examiner  should 
forfeit  the  right  of  himself  and  family  to  all 
benefits  and  priTlIeges  theraln;  and  he  fur- 
ther stipulates  that  neither  he  nor  bta  fam- 
ily will  claim  any  benefits,  unless  all  state- 
ments made  by  him  are  tme.  Reopondenf  s 
counsel  insist  that  by  tbe  last  clause  of  tbe 
application  the  stipulations  as  to  his  answers 
to  tbe  medical  examiner  are  limited  by  the 
term,  "physical  condition  and  family  history 
shall  be  strictly  tme."  and  that  bis  habits 
as  to  being  temperate  are  not  Included  in 
this  stipulation.  If  this  was  the  only  clause 
upon  the  subject,  there  wonld  be  much  force 
in  respondent's  contention,  but  there  are  oth- 
er stipulations  that  clearly  embrace  not  only 
his  statements  as  to  his  physical  condition 
and  family  history,  bnt  bis  habits  also,  and 
in  the  application  itself  he  stipulates  that  be 
Is  "temperate  in  his  habits,"  and  that  any 
untrue  statements  made  to  tbe  medical  ex- 
aminer shall  forfeit  his  right  to  the  benefits 
and  privileges  conferred.  Besides,  the  ques- 
tions propounded  to  the  deceased  as  to 
whether  he. had  ever  had  the  delirinm  tre- 
mens most  certainly  refer  to  physical  condi- 
tion,— as  much  so  as  the  questions  as  to  any 
of  the  other  diseases;  and  tbe  question  as  to 
'Whether  he  used  alcohol  or  any  other  stimu- 
lants had  reference  to  his  physical  condition, 
liy  a  fair  construction  of  the  language  used. 
I^ooktng,  therefore,  to  the  application  and 
medical  examination,  there  can  be  no  doubt 
that  the  statements  made  are  to  be  regarded 
as  warranties,  and  constitute  a  part  of  the 
•contract  of  Insurance. 

There  can  be  no  reasonable  doubt,  from  the 
special  findings  of  the  jury  and  the  undisput- 
ed evidence,  that  these  statements  were  un- 
true. Tbe  jury  find  that  he  did  use  alcoholic 
liquors  "moderately";  that  he  had  taken  the 
"Dlttmer  Cure"  for  the  drink  habit;  and  the 
evidence  of  Dr.  Stevenson  is  uncontradicted 
that  early  in  tbe  summer  of  1892  the  de- 
ceased admitted  to  him,  while  treating  him 
for  delirium  tremens,  that  be  had  had  the 
cliscase  two  or  three  times  before,  and  that 
tie  had  been  addicted  to  the  excessive  use  pt 
aJcohollc  liquors.  The  warranties  and  breach 
being  established,  the  law  applicable  to  the 
oase  is  too  well  settled  to  require  discussion 
at  this  tim&  A  breach  of  the  warranty 
avoids  tbe  contract,  and  it  makes  no  differ- 
ence whether  the  statement  warranted  to  be 
tTue  was  material  or  not,  or  whether  the 
tleath  of  the  deceased  resulted  by  reason  of 
a  breach  of  tbe  warranty.  Mr.  Bacon,  in 
I^enefit  Associations  &  JAte  Insurance,  lays 
43own  the  rule  as  follows:  "If  tbe  contract  of 
life  Insurance  therefore  declares  that  tbe 
i?tatement8  made  in  the  appllcntion  touching 
tbe  subject  of  Insorance  are  warranted  to 
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be  traev  and  that  the  policy  shall  be  void  if 
they  are  untrue,  the  falsity  of  such  state- 
ments will  defeat  the  Insxurance.  The  par- 
ties having  In  tta^r  contract  so  agreed,  and 
having  bem  free  to  agree  upon  whatever 
terms  and  conditions  they  chose,  the  con- 
tract being  a  voluntary  one,  the  courts  have 
no  other  alternative  than  to  give  effect  to  the 
contract  of  the  parties.  The  truth  of  the 
fact  warranted  Is  a  condition  precedent  to 
recovery.  It  is  Immato-lal  that  the  appli- 
cant believed  the  statements  to  be  true." 
Ba£.  Ben.  Soc.  {  197;  Dwight  v.  Insurance 
Ca,  108  N.  Y.  341,  8  N.  B.  651;  Olendale 
Woolen  Co.  v.  Protection  Ins.  Co.,  21  Conn. 
19;  Glutlng  ▼.  Insurance  Co.  (N.  J.  Sup.)  13 
Atl.  4;  Hunt  v.  Supreme  Council  (Mich.)  31 
N.  W.  576;  Society  v.  White,  100  Pa.  St.  12; 
Sweet  ▼.  Society,  78  Me.  541,  7  Atl.  394. 

The  learned  counsel  toe  the  respondent, 
however,  contends  that,  conceding  that  the 
statements  made  by  deceased  in  his  applica- 
tion and  in  his  medical  examination  were 
warranties  and  were  untme,  the  respondent 
cannot  avail  Itself  of  this  defense,  for  two 
reasons:  First,  becaose  one  Shields,  to 
whom  It  Is  claimed  the  application  was 
made,  was  tbe  agent  of  the  defendant,  and 
had  full  knowledge  that  the  deceased,  at  tbe 
time  and  prior  to  the  application,  was  In  the 
habit  of  indulging  In  the  use  of  Intoxicating 
liquors  to  eacess;  and,  second,  because  the 
habits  of  the  defendant  in  the  use  of  in- 
toxicating liquors  were  generally  known  in 
tbe  vicinity  of  Sioux  Palls,  where  it  Is  claim- 
ed the  agent  resided,  and  that  the  case 
comes,  therefore,  within  the  provisions  of 
section  24,  c.  51,  Laws  1800,  which  reads  as 
follows:  "In  all  suits  in  any  court  of  this 
state  on  policies  of  life  Insurance,  wherein 
the  defendant  seeks  to  avoid  liability  upou 
tbe  alleged  ground  of  the  intemperate  hab- 
ItB  or  habitual  intoxication  of  the  assured,  It 
shall  be  a  sufficient  reply  for  the  plaintiff  to 
show  that  such  habits  or  habitual  intoxica- 
tion of  the  assured  was  generally  known  In 
the  community  or  neighborhood  where  the 
agent  of  the  defendant  resided  or  did  busi- 
ness, if  thereafter  the  company  continued  to 
receive  the  premiums  failing  due  on  such 
policy."  As  to  the  powers  and  duties  of 
Shields  In  connection  with  tbe  defendant  the 
record  discloses  but  little.  He  seems  to  have 
been  engaged  in  organizing  the  Sioux  Falls 
connc-U,  and  taking  the  applications  of  the 
Original  members  and  forwarding  them  to 
the  home  office,  but  he  does  not  seem  to  have 
had  any  pow^r  to  Issue  or  countersign  cer- 
tificates Issued  to  the  members.  These  were 
Issued  by  the  officers  of  the  grand  council, 
after  tbe  applications  had  been  approved  by 
tbe  local  examining  physician  and  the  ex- 
aminer in  chief  at  the  home  office.  Both  of 
these  gentlemen  testify  that  they  had  no 
knowledge  of  the  habits  of  the  deceased, 
other  than  those  described  by  his  medical 
examination.  The  only  evidence  in  tbe  rec- 
ord as  10  Shields'  knowledge  jof^e^  Mbit* 
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of  the  deceased  as  to  drinking  Is  that  of  Mr. 
Mlntzlaff,  who  bad  a  meat  market  In  Sioux 
Falls,  and  who  says  the  deceased  and  Shields 
were  in  hla  shop.  He  says:  "I  Inquired 
about  Knudson,  what  It  was  in  regard  to 
drinking,  and  Mr.  Knudson  was  there,  too, 
and  he  asked  me,  and  I  told  him  that  I  took 
the  treatment  and  did  not  expect  to  drink 
any  more;  and  I  think  that  Knudson— be 
was  not  drinking  at  the  time;  but  I  think  he 
was  going  to  take  the  treatment,  or  was  tak- 
ing it;  BO  Mr.  Shields  said  it  was  all  right; 
If  he  took  the  treatment,  he  could  become  a 
member."  "Q.  Then,  as  I  understand  you,  it 
was  stated  to  Shields  at  this  time  that  Knud- 
son had  been  drinking?  A.  Yes,  sir."  Sub- 
sequently Knudson  made  his  application, 
and  submitted  to  the  medical  examination. 
Nothing  that  Shields  said  to  him  authorized 
him  to  make  untrue  statements,  which  be 
appears  to  hare  mad«  to  the  medical  ex- 
aminer, or  that  were  made  in  his  appUca- 
tlon.  It  was  bis  duty,  when  called  upon,  to 
make  true  answers  to  the  questions  pro- 
pounded to  ,him.  Had  Shields  been  a  gen- 
eral agent,  authorized  to  Issue  certificates 
without  consulting  the  home  office,  or  bad 
be  made  the  application  to  the  home  office 
In  his  own  name,  and  not  submitted  the  ap- 
plication or  medical  examination  of  Knud- 
son, undoubtedly  bis  knowledge  would 
haye  been  the  knowledge  of  the  association, 
and  it  would  have  been  bound  by  It.  Or 
had  Shields,  as  soliciting  agent,— and  tbat 
seems  to  have  been  substantially  the  posi- 
tion that  he  occupied,— In  filling  up  an  ap- 
plication, designedly  or  by  accident  writ- 
ten wrong  answers  to  any  of  the  ques- 
tions, the  association  might  have  been 
estopped  from  Interposing  the  falsity  of  such 
answers  as  a  defense;  for,  as  sucb  BOliciting 
agmt,  be  would  hare  the  ostensible  au- 
thority to  fill  up  the  application.  But  as 
a  mere  soliciting  agent,  his  knowledge  of 
the  habits  of  Knudson  would  not  bind  the 
association  against  the  express  warranties  of 
deceased.  The  contract  of  the  parties  was 
embodied  In  the  application,  medical  exami- 
nation, certificate,  and  by-laws  of  the  asso- 
ciation, and  the  previous  conversations  of 
the  agent  with  the  deceased,  unless  em- 
bodied In  the  contract,  would  not  bind  the 
defendant 

In  Insurance  Co.  v.  Mowry,  06  U.  S.  544, 
the  supreme  court  of  the  United  States  uses 
the  following  language:  "All  previous  ver- 
bal arrangements  were  merged  in  the  writ- 
ten agreement  The  understanding  of  the 
parties  as  to  the  amount  of  the  insurance, 
the  conditions  upon  which  it  should  be  pay- 
able, and  the  premium  to  be  paid,  was  there 
expressed,  for  the  very  purpose  of  avoiding 
any  controversy  or  question  respecting  them. 
The  entire  engagements  of  the  parties,  with 
all  the  conditions  upon  which  its  fulfillment 
could  be  claimed,  must  be  conclusively  pre- 
sumed to  be  there  stated.  If,  by  Inadvertence 
or  mistake,  provisions  other  than  those  In- 


tended were  Inserted,  or  stipulated  provis- 
ions were  omitted,  the  parties  could  have 
had  recourse  for  a  correction  of  the  agree- 
ment to  a  court  of  equity,  which  is  competent 
to  give  all  needful  relief  in  sucb  cases.  But 
until  thus  corrected,  the  policy  must  be  tak- 
en as  expressing  the  final  understanding  of 
the  assured  and  of  the  insurance  company." 
And  Bacon  says:  "The  law  will  not  allow 
the  terms  of  a  written  contract  to  be  varied 
by  parol  evidence  of  what  was  said  at  tAe 
time  It  was  negotiated.  Written  contracts 
must  8i>eak  for  themselves,  and  the  language 
used  cannot  be  varied  or  controlled  by  parol 
evidence  of  what  was  said  by  the  parties  or 
their  agents  at  the  time  the  contract  wa.t 
negotiated.  A  written  contract  may  some- 
times be  discharged,  or  one  or  more  of  its 
provisions  waived,  by  a  parol  agreement  sub- 
sequently made,  but  never  by  what  was  said 
previous  to  or  at  the  time  it  was  made,  ex- 
cept In  a  direct  proceeding  in  equity  to  re- 
form, rescind,  or  compel  the  specific  per- 
formance of  It;  never  in  an  action  at  law. 
This  rule  Is  applicable  to  Insurance  iMllcles. 
as  well  as  all  other  written  contracts."  Bac. 
Ben.  Soc.  {  464.  Probably,  under  our  system 
of  practice,  as  before  stated,  it  might  be 
shown  that,  through  accident  or  design  of 
the  agent,  the  answers  of  the  deceased 
were  not  correctly  given  by  the  agent,  or  th«* 
deceased  was  Informed  that  certain  informa- 
tion that  be  detailed  to  the  agent  need  not 
be  stated,  and  where,  in  view  of  the  state- 
ments of  deceased,  be  was  informed  that  a 
particular  statement  should  be  in  the  form 
given,  and  it  proved  to  be  In  that  form  not 
literally  true.  But  no  case  has  been  called 
to  our  attention  In  which  prior  conversa- 
tions between  the  assured  and  the  agent  bare 
been  admitted  to  contradict  the  terms  of  the 
contract  or  avoid  the  effect  of  warranttes. 
and  their  breach,  entered  into  between  tbe 
assured  and  the  company  subsequent  to  such 
conversations. 

The  second  question  presents  more  diffi- 
culty. The  effect  of  the  section  above  quoted 
has  never  been  passed  upon  by  this  conn. 
The  plaintiffs,  to  bring  the  case  within  tbe 
provisions  of  that  section,  gave  evidence  tend- 
ing to  prove  that  the  habits  of  deceased  as  to 
indulging  in  the  use  of  intoxicating  Iiquor« 
were  known  to  people  generally  of  Stonx 
Falls,  and  that,  while  his  habits  wece  thus 
generally  known,  the  defendant  accepted 
from  him  several  assessments.  Counsel  for 
the  appellant  contend  that  this  section  does 
not  apply  to  this  case,  for  two  reasons:  First 
Because  by  section  61  of  the  same  act  it  is 
provided  as  follows:  "Any  corporation  or 
association  doing  business  in  this  state  which 
provides  In  the  main  for  the  payment  of  death 
losses  or  accident  Indemnity  by  any  asse^?- 
ment  upon  its  members  or  upon  the  mutual 
premium  plan,  shall  for  tbe  purpose  ot  thli 
act  be  deemed  a  mutual  benefit  associatioa 
and  shall  not  be  subject  to  the  general  insur- 
ance laws  of  this  state  cegula ting  life  Insnr- 
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ance."  Second.  Because,  bj  the  terms  of  the 
section  itself,  It  only  applies  to  regular  life 
Insurance  companies,  as  Indicated  by  tbe  term 
"policy";  and  only  applies  to  the  usual  clause 
in  a  policy  that  If  the  assured  acquires  the 
habit  of  the  excessive  use  of  intoxicating  liq- 
uors after  the  policy  is  Issued  It  shall  become 
void,  but  cannot  affect  the  question  of  war- 
ranties. We  are  inclined  to  agree  with  the 
contention  of  counsel.  An  examination  of  the 
chapter  discloses  the  fact  that  it  consists  of 
two  parts.  The  fliat  31  sections  treat  of  life 
insurance  companies  proper,— the  manner  of 
their  orgranlzatlon,  powers,  and  liabilities, 
etc  and  the  last  23  sections  treat  of  the  man- 
ner of  organising,  etc.,  assessment  compa- 
nies. The  methods  of  organization,  powers, 
duties,  and  liabilities  are  quite  different  in 
the  two  classes  of  companies.  In  the  first 
class  of  companies,  ouly  "policies"  are  spoken 
of.  In  the  second,  the  term  "policies  or  cer- 
tificates" Is  generally  used.  It  would  seem, 
therefore,  that  not  only  by  the 'terms  of  sec- 
tion 24,  In  which  the  term  "policy"  only  is 
used,  but  by  the  express  provisions  of  section 
51,  the  provisions  of  section  24  are  not  appli- 
cable to  mutual-benefit  societies.  The  omis- 
sion of  the  term  "certificate"  is  significant, 
and  was  evidently  not  an  accident  The 
clause,  "agent  of  the  defendant  resides,"  is 
also  significant,  as  in  mutual-assessment  com- 
panies the  subordinate  lodge  or  council  usual- 
ly acts  as  the  agent  Reading  6ectl(His  24 
and  51  together,  we  are  of  the  opinion  that 
section  24  has  no  application  to  mutual-as- 
sessment associations  of  the  character  of  the 
defendant  association.  But,  if  we  are  not 
correct  in  this  position,  we  are  clear  that  sec- 
tion 24  does  not  aid  the  plaintiff.  The  de- 
fendant does  not  seek  "to  avoid  liability  upon 
the  alleged  ground  of  the  Intemperate  habits 
or  habitual  Intoxication  of  the  assured,"  but 
upon  the  ground  that  his  statements  made  as 
warranties,  and  upon  wliich  the  certificate 
was  Issued,  were  untrue,  and  consequently 
the  contract  was  void.  The  law  requires  of 
the  insured,  as  well  as  of  the  Insurer,  good 
faith  in  entering  into  the  contract  of  insur- 
ance, and  that  all  statements  or  representa- 
tions on  the  pert  of  the  insured  which  he  stip- 
ulates stiall  be  regarded  as  warranties  shall 
be  substantially  true,  or,  as  stated  in  many 
of  the  authorities,  literally  true.  And  where 
a  party  makes  statements  to  the  medical  ex- 
aminer which  he  must  have  known  were  not 
true,  and  which  it  was  his  duty  to  state  truly, 
a  court  can  afford  his  heirs  no  aid  in  enfor- 
cing the  contract.  Our  statute  declares  that 
"a  breach  of  warranty  without  fraud,  merely 
exonerates  the  Insurer  from  the  time  that  it 
occurs,  or  where  it  Is  broken  in  its  inception, 
prevents  the  policy  from  attaching  to  the 
risk."  Section  4164,  C!omp.  Laws.  Here,  It 
tiras  broken  in  its  inception,  and  the  policy 
never  attached  to  the  risk.  It  was  void  from 
tbe  beginning.  These  conclusions  lead  to  a 
reversal  of  the  Judgment,  and  the  same  is  re- 
versed. 


RICHARDS  V.  CONNELL  et  aL 

(Supreme  Court  of  Nebraska.     June  10,  1895.) 

NBeLlOBNOB — DAXOBBODB     PSBHISBB  —  LlABIUTT 
or  OWHBB. 

1.  The  owner  of  a  vacant  lot,  upon  whi(^  is 
situated  a  pond  of  water  or  dangerous  excava- 
tion, is  not  required  to  fence  it  or  otherwise  in- 
sure the  safety  of  strangers,  old  or  young,  who 
may  resort  to  said  premises,  not  by  invitation, 
express  or  implied,  but  for  the  purpose  of  amuse- 
ment or  from  motives  of  curiosity. 

2.  The  plaintiff's  intestate,  a  boy  10  years 
of  age,  who  was  accustomed  to  play  in  and  about 
a  pond  of  water  on  a  vacant  lot,  the  property  of 
defendants,  fell  from  a  section  of  wooden  side- 
walk, which'  he  was  using  as  a  raft  on  said  pond, 
and  was  drowned.  Bdd,  that  the  defendants 
are  not  liable  for  damage,  and  their  demurrer  to 
the  jpetition  was  properly  sustained. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Doane,  Judge. 

Action  by  Fannie  E.  Richards,  adminis- 
tratrix of  the  estate  of  Oeorge  Bertram  Wes- 
ton, against  the  city  of  Omaha  and  othon. 
There  was  a  Judgment  for  certain  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Breckenridge  &  Breckenridge  and  L.  F. 
Crofoot,  for  plaintiff  in  error,  cited  Barrett  v. 
Southern  Pac.  Co.  (Cal.)  27  Pac.  666;  Penso 
V.  McCormlck  (Ind.  Sup.)  25  N.  B.  156;  Cro- 
gan  V.  Schiele,  58  Conn.  186,  1  Atl.  809,  and  5 
A  a.  673;  Toomey  v.  Sanborn,  146  Mass.  28, 
14  N.  E.  021;  City  of  Indianapolis  v.  Emmei- 
man,  108  Ind.  530,  9  N.  E.  155:  Khron  v. 
Brock,  144  Mass.  516,  11  N.  E.  748;  Railway 
Co.  v.  Styron,  60  Tex.  421, 1  8.  W.  161;  Pow- 
ers v.  Harlow,  53  Mich.  507.  19  N.  W.  257; 
Beck  V.  Carter,  «8  N.  Y.  283;  1  Thomp.  Neg. 
p.  301,  {  27;  Barnes  ▼.  Ward,  9  0.  B.  392; 
Hadley  v.  Taylor,  L.  II.  1  C.  P.  63;  Railroad 
Co.  V.  Stout,  17  Wall.  637. 

Gonnell  &  Ires,  for  defendants  in  error. 

POST,  J.  This  was  an  action  In  the  dis- 
trict court  for  Douglas  county  by  Fannie  E. 
Richards,  as  administratrix  of  the  estate  of 
George  Bertram  WestcHi,  deceased,  against 
the  city  of  Omaha,  William  J.  Connell,  and 
William  E.  Clark.  It  was  held  by  the  district 
court,  on  demturrer  Interposed  by  Cionnell  and 
Clark,  that  the  petition  failed  to  state  a 
cause  of  action  as  against  them,  which  is  the 
only  ruling  assigned  as  ground  for  the  re- 
versal of  the  Judgment  of  dismissal  as  to  the 
defendants  named.  The  allegations  of  the 
petition,  so  far  as  it  refers  to  the  defendants 
In  error,  are  in  substance  as  follows:  On 
the  20th  day  of  June,  1801,  and  for  a  long 
time  prior  thereto,  said  Clark  was  the  own- 
er of  lots  Nos.  40  and  41  in  Hickory  Place, 
an  addition  to  the  city  of  Omaha,  and  said 
Connell  was  during  said  time  the  owner  of 
the  adjoining  premises,  described  as  "Lot 
No.  59  la  Beddlck's  Second  Addition"  to  said 
city.  That  the  defendants  had  for  a  long 
time  prior  to  the  day  named  negligently  per- 
mitted the  surface  water  to  accumulate  on 
said  lots,  thereby  creating  a  deep  and  dan- 
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gerous  pond,  and  that  they  had  failed  and 
neglected  to  fence  said  lota,  or  to  erect  bar- 
riers of  any  kind  to  prevent  children  lawfully 
in  the  vicinity  thereof  from  falling  into  said 
pond.  That  said  lots  are  situated  in  the 
vicinity  of  one  of  the  public  schools  of  said 
city,  and  the  pond  aforesaid  Is  not  only  dan- 
gerous to  persons  passing  along  South  Twen- 
ty-Fifth street,  adjacent  thereto,  bnt  is  in  a 
public  and  much  frequented  place,  and  at- 
tractive to  children  of  tender  age,  many  of 
whom  are  accustomed  to  play  about  and 
upon  said  water.  That  cm  said  June  2U,  18ttl, 
the  plaintiff's  intestate,  a  boy  10  years  of  age, 
yielding  to  the  natural  impulse  of  childhood, 
went  on  said  pond  upon  a  section  of  wooden 
sidewalk  floating  thereon,  from  which  he  fell 
into  said  pond,  and  was  drowned.  The  lan- 
guage of  the  petition  is  somewhat  ambigu- 
ous, but  there  is  in  the  brief  of  plaintUf's 
counsel  no  claim  that  the  deceased,  at  the 
time  of  the  accident,  was  passing  along  the 
street,  or  that  the  fatal  result  thereof  Is  di- 
rectly or  indirectly  chargeable  to  a  proper 
use  of  the  sidewalk.  On  the  other  hand,  the 
construction  In  which  both  parties  appear  to 
concur  Is  that  the  deceased  had  constructed 
a  raft  of  the  floating  sidewalk,  from  which 
he  fell  while  thus  engaged  at  play  on  the 
pond.  The  petition,  we  think,  falls  to  state 
a  cause  of  action  against  the  defendants,  ajid 
that  the  demurrers  were  rightly  sustained. 
The  single  question  presented  by  the  record 
is  whether  the  owner  of  a  vacant  lot,  upon 
which  is  situated  a  pond  of  water  or  a  dan- 
gerous excavation,  is  required  to  fence  it,  or 
otherwise  insure  the  safety  of  strangers,  old 
or  young,  who  may  go  upon  said  premises, 
not  by  his  invitation,  express  or  Implied,  but 
for  the  purpose  of  amusement,  or  from  mo- 
tives of  curiosity.  The  authorities  we  find  to 
be  in  substantial  accord,  and  sustain  the 
proposition  that.  Independent  of  statute,  no 
such  liability  exists.  In  Uargreaves  v.  Dea- 
con, 25  Mich.  1,  which  was  an  action  for  the 
death  of  the  platntieTs  son,  a  child  of  tender 
years,  by  drowning  in  a  cistern  left  unguard- 
ed. It  is  said:  "Cases  are  quite  numerous  in 
which  the  same  questions  have  arisen,  but 
we  have  found  none  which  bold  that  an  acci- 
dent from  negligence  on  private  premises  can 
be  made  the  ground  of  damages,  unless  the 
party  injured  has  been  induced  to  come  there 
by  personal  Invitation,  or  by  employment 
which  brings  him  there,  or  by  resorting  there 
as  to  a  place  of  business  or  of  general  resort, 
held  out  as  open  to  customers  or  others 
whose  lawful  occasions  may  lead  them  to  visit 
there.  We  find  no  support  for  any  rule  which 
would  protect  those  who  go  where  they  are 
not  invited,  but  merely  with  express  or  tacit 
permission,  from  curiosity  or  motives  of  pri- 
vate convenience,  in  no  way  connected  with 
business  or  other  re'ations  with  the  occupant." 
In  lillx  V.  Nlcman.  08  Wis.  271,  32  N.  W. 
223,  a  case  quite  similar  to  that  before  us,  it 
is  said,  after  an  exhaustive  review  of  the 
authorities:  "Upon  the  facts  we  do  not  think 


the  law  imposes  the  duty  upon  tbe  defendant 
of  building  a  fence  or  guard  to  prevent  chil- 
dren from  reaching  the  pond.  He  is  there- 
fore not  liable  for  the  death  of  the  child." 
In  Ratte  v.  Dawson  (Minn.)  52  N.  W.  9^,  an 
Infant  three  years  of  age  was  by  an  elder 
sister  taken  for  recreation  to  a  vacant  lot. 
and  accidentally  Idiled  by  the  cavliig  In  of 
an  embankment  caused  by  excavation  for 
sand,  which  had  been  left  unfenced.  In  the 
opinion  of  the  court  It  is  said:  "The  parties 
were  clearly  trespassers.  They  were  not  <m 
the  premises  by  plaintiff's  invitation,  or  tor 
any  lawful  purpose.  He  owed  them  no  duty 
to  fence  or  guard  his  premises  to  prevent 
them  from  entering  and  exposing  themselves 
to  danger."  In  Clark  v.  Manchester,  62  N. 
H.  578,  it  la  said:  "The  plaintiff's  Intestate 
was  not  upon  the  land  of  the  defendant, 
where  he  was  drowned,  by  «cpreaB  or  implied 
invitation  for  any  purpose.  The  fact  that 
the  ground  was  unindosed,  and  that  the  de- 
ceased .and  people  at  their  pleasure  went 
there  without  objection,  was  not  on  invita- 
tion, and  from  that  fact  alone  no  license  caa 
be  inferred.  The  fact  that  the  person  who 
suffered  injury  and  death  was  an  Infant  cbHA 
does  not  change  the  question,  nor  create  a 
nability  against  the  defendants  where  none 
would  have  existed  in  case  of  Injury  to  an 
adult  person  under  similar  drcumstanceo." 
And  to  the  same  effect,  see  Overtiolt  r. 
Vietbs,  93  Mo.  422,  6  &  W.  74;  OlUespie  v. 
McGowan,  100  Pa.  St.  144;  Pierce  v.  Whtt- 
comb,  48  Vt.  127;  McBachem  v.  Railroad  Oo, 
150  Mass.  515,  23  N.  E.  231;  Gay  ▼.  Kallway 
Co.,  159  Mass.  238,  34  N.  B.  186;  Beck  v. 
Corter,  68  N.  Y.  283;  Gooley,  Torts,  606; 
Shear.  &  R.  Neg.  I  505.  This  class  of  cases 
rests  upon  an  entirely  different  prlndple  from 
those  cases  in  which  the  injury  resulted  from 
a  lawful  and  proper  use  of  the  street  or  side 
walk  adjacent  to  a  dangerous  excavation. 
In  the  latter  cases  the  law  imposes  npon  the 
owner  or  occupant  the  duty  to  protect  the 
traveling  public,  and  he  will  be  liable  for  the 
consequences  of  a  failure  to  discliarge  that 
duty;  while  in  the  former  he  owes  no  duty 
to  the  general  public  in  that  respect  We  are 
referred  to  a  number  of  cases  which  eoansri 
argue  sustain  the  plaintiff's  right  to  recover 
on  the  facts  alleged,  and  which  may  be 
classified  as  follows:  (1)  Cases  in  which  the 
owner  of  land  has  made  or  permitted  m.  dan- 
gerous excavation,  embankment,  or  the  I&e. 
so  near  a  public  highway  as  to  injure  one  in 
the  rightful  use  thereof.  The  principle  wtaicfa 
underlies  this  class  of  cases  is,  as  we  have 
seen,  that  the  owner  of  land  is  required  to  so 
use  It  as  not  to  Imperil  the  life  or  property 
of  another,  and  they  are  therefore  not  authori- 
ty in  case  at  bar.  (2)  Cases  in  which  the  d^ 
fendant  had  negligently  left  exposed  don- 
gerons  machinery  likely  to  attract  children, 
and  resulting  in  their  injury.  lUustratlve  of 
this  class,  which  constitute  a  recognised  ex- 
ception to  the  rule,  are  the  so-called  "Tom- 
table  Cases."    &)  Cases  where  the  ^alntlff 
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TW18  Injured  wblle  npon  the  defendant's 
pretnlseB  by  Invitation  of  the  latter,  and 
where  the  negligence  cooslBtB  In  a  failure  to 
keep  Buch  premises  In  a  reasonably  Bafe  con- 
dition. But  In  no  case  cited  has  a  recovery 
tieen  allowed  on  a  state  of  facts  substantially 
like  those  alleged  In  the  petition  under  con- 
Blderation.  It  follows  that  the  Judjrnient  of 
the  district  Gonrt  is  right,  and  most  be  af- 
flrmed. 


DENNET  et  al.  ▼.  DENSLOW. 
(Supreme  Conrt  of  Nebraska.     June  22,  1S9B.) 

Error  to  district  court,  Donglu  connty;  Fer- 
inuon,  Jndge. 

Action  by  Denney  and  another  against  Dens- 
low.  Jadgment  for  defendant,  and  plaintiffs 
bring  error.    Affirmed. 

John  L.  Webster,  for  plaintiffs  In  error.  Cow^ 
In  &  McHugb,  for  defendant  in  error. 

PER  CURIAM.  This  is  a  petition  in  error 
to  reverse  a  judgment  of  the  district  court  of 
Donglas  county.  The  judgment  was  rendered 
September  20,  1892,  the  petition  in  error  was 
filed  in  this  conrt  January,  1893,  and  caose  sub- 
mitted October  3,  1893.  No  briefs  have  been 
filed  in  this  court  by  either  of  the  parties,  and 
the  judgment  is  therefore  affirmed  as  of  course. 
Judgment  affirmed. 


8TRATT0N  otal.  v.  WOOD  et  aL 

(Supreme  Conrt  of  Nebraslca.     June  22,  1895.) 

Aia:«siiniT  OF  Plbadinos— Uiscbbtion  or  Trmi. 
Court. 

The  giving  of  leave  to  make  an  ammd- 
meat  of  a  petition  in  the  course  of  a  trial,  when 
such  amendment  does  not  substantially  change 
the  nature  of  the  plaintiff's  claim,  is  witliin  the 
discretion  of  the  district  judge. 
(Syllabus  by  the  Ck>art) 

Error  to  district  court,  Douglas  county; 
Davis,  Judge. 

Action  by  WlUlani  H.  Wood  and  another 
against  Charles  E.  Stratton  and  another  for 
conspiracy  to  defraud.  There  was  a  Judg- 
ment for  plaintiffs,  and  defendant  Stratton 
brings  error.     Affirmed. 

O.  A.  Baldwin,  tar  plaintiff  in  error.  Sla- 
baugh  &  Rush,  for  defendants  in  error. 

KYAN,  C.  The  plaintiff  in  error,  with  Ste- 
pb«i  Hilholm,  were  charged,  in  a  petition 
filed  in  the  office  of  the  cleric  of  the  district 
court  of  Douglas  county,  'Vfith  having,  by  a 
fraudulent  conspiracy,  obtained  from  the  de- 
fendants In  error  a  stock  of  groceries  of  the 
value  of  $275,  without  oonslderatioD.  The 
manner  in  which  it  was  charged  that  the 
wrong  complained  of  was  accomplished  was 
this:  Mllholm  agreed  to  purchase  said  gro- 
ceries for  $250  in  cash,  but  as  he  was  unable 
to  pay  this  amount  at  once.  It  was  agreed  be- 
twe«i  him  and  the  defendants  In  error  that 
certain  notes  secured  by  mortgages  should  be 
given  the  defendants  in  error  as  security  un- 
til tbe  morning  following  the  day  on  which 


the  agreement  to  sell  was  entered  into;  that 
Stratton  agreed  to  pay  said  sum  of  $2S0  on 
said  next  day,  if  the  defendants  in  error 
would  deliver  the  goods  already  agreed  to  be 
purchased  by  Mllholm;  and  by  the  means  de- 
scribed it  was  charged  that  Stratton  and  Mil- 
holm  were  endeavoring  to  cheat  and  defraud 
the  defendants  in  error  of  their  stock  of  gro- 
ceries and  the  pay  therefor.  It  was  further 
alleged  that  Immediatdy  thereupon  the  plaln- 
tlfFs  in  error  took  said  groceries  and  removed 
them  beyond  the  control  and  knowledge  of  the 
defendants  in  error;  that  plaintiffs  in  error 
wholly  refused  to  comply  with  their  agree- 
ments; that  In  obtaining  said  groceries  Mll- 
holm was  but  the  tool  of  Stratton;  that  the 
notes  and  mortgages  which  Stratton  promised 
to  cash  were  worthless;  that  the  defendants 
in  error,  believing  the  promises  and  represen- 
tations of  Mllholm  and  Stratton  to  be  true, 
transferred  the  afwesald  groceries  as  above 
described. 

There  is  comidalnt  made  ttecause,  during 
tbe  trial,  the  above  petition  wa»  amended  by 
the  Insertion  of  this  language:  "That  said 
Stratton  did  not,  at  the  time  he  so  agreed  and 
represented  so  to  do,  intend  to  carry  out  or 
fulfill  Bald  representations  and  agreements 
that  he  would  buy  said  notes  and  mortgages 
and  pay  said  amount  for  them,  as  aforesaid, 
and  said  Mllholm  knew  of  said  agreement, 
and  knew  that  said  Stratton  did  not  intend  to 
do  as  he  agreed."  Tbe  plaintiff  in  error  char- 
acterizes as  unheard  of  the  submission  of  the 
case  to  a  Jury  before  this  amendment  had 
been  made,  and  two  days  before  the  answer 
to  tbe  amended  petition  was  in  fact  filed. 
The  amendment  was  made,  as  had  been  indi- 
cated that  It  would  be  made,  before  tbe  sub- 
mission of  the  cause.  An  answer  was  permit- 
ted to  be  filed  instanter,  but  the  actual  filing 
was  delayed  two  daya  For  this  last  circum- 
stance the  defendants  in  &nov  wwe  not  re- 
sponsible. The  right  to  allow  amendments 
which  do  not  materially  change  the  original 
claim  of  plaintiff  is  expressly  recognized  In 
the  provisions  of  sectlcm  144  of  the  Code  of 
Civil  Procedure.  There  was  no  abuse  of  this 
discretion,  as  will  readily  be  seen  upon  con- 
sideration of  the  averments  originally  made 
In  connection  with  the  above-quoted  amend- 
ment/ There  was  a  judgment  by  default 
against  Mllholm  for  the  amount  of  damages 
claimed,  and,  upon  a  trial  to  a  Jury  of  the  is- 
sues presented  by  the  amended  petitlMi  and 
the  answer  thereto,  there  was  Judgment  for  a 
like  amount  on  a  verdict  returned  against 
Stratton.  By  the  latter  a  petition  in  error 
has  been  filed,  with  a  transcript  of  the  record 
and  the  original  bill  of  exceptions  in  this 
court 

It  is  not  necessary  to  set  out  the  evidence 
offered  on  either  side.  It  Is  sufficient  for  ev- 
ery purpose  to  state  that  there  was  ample 
proof  to  Justify  the  jury  in  finding  every  al- 
legation of  the  amended  petition  was  true. 
The  conclusions  of  the  Jury  upon  the  disputed 
questions  of  fact  wore  ai^^roved  by  the  refus- 
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al  of  the  district  court  to  grant  a  new  trial. 
No  proposition  otiier  tlian  tliose  already  con- 
sidered was  argued  by  the  plaintiff  in  error, 
and  the  Judgment  of  the  district  court  IB  af- 
firmed.   Affirmed. 


MATTIS  et  al.  t.  CONNOLLT  et  aL 
(Supreme  Court  of  Nebraska.     June  22,  18Bo.) 

Bus.  or  EXOIPTIOSS— SUTTLCIIBHT   BT  Clbrx— 

Retibw. 
In  this  case  there  are  discussed  only  ques- 
tions of  fact,  and,  as  the  bill  of  exceptions  was 
settled  by  the  cleric  of  the  district  court  with- 
out an  agreement  upon  it,  these  questions  can- 
not be  considered. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Pawnee  connty; 
Bush.  Judge. 

Action  by  Ross  Mattls,  trustee,  and  another, 
against  John  0>nnoUy  and  others  to  foreclose 
a  mortgage.  From  the  decree  rendered,  cei^ 
tain  defendants  appeal.    Affirmed. 

H.  C.  Lindsay,  Humphrey  &  Raper,  and 
Story  &  Story,  for  appellants.  W.  W.  Olflen, 
O.  E.  Becker,  and  3,  J.  Baker,  for  appellees. 

RYAN,  C.  Id  this  case  the  bill  of  excep- 
tions was  signed  by  the  clerk,  upon  a  stipula- 
tion that  he  should  settle  and  allow  it  There 
was,  however,  no  agreement  uixm  the  bill  of 
exceptions,  and  following  Scott  t.  Spencer 
(Xeb.)  60  N.  W.  892,  we  cannot  treat  it  as 
such.  We  find  that  the  briefs  of  counsel,  up- 
on which,  without  oral  argument,  this  cause 
was  submitted,  discuss  only  questions  of  fact 
These  we  cannot  advisedly  consider,  and  the 
Judgment  of  the  district  court  Is  affirmed. 
Affirmed. 


WALDOW  et  al.  r.  BBEMER. 

(Supreme  Court  of  Nebraska.     June  22,  1895.) 

Administkatok's  Bales— Vauditt  — Reodlabitt 
or  Administratob's  Appointment. 

1.  An  order  of  the  district  court  licenalng 
the  sale  by  an  administrator  of  mortgaged  prem- 
ises for  the  payment  of  the  debts  of  a  decedent 
will  not  be  reversed  where  the  proofs  fail  affirm- 
atively to  show  that  such  order  was  improper. 

2.  Whether  or  not  an  administrator  has  reg- 
ularly been  appointed  such  cannot  be  inquir^ 
into  or  determined  in  resisting  his  application 
for  license  to  sell  real  property  for  the  payment 
of  debts. 

(Syllabus  by  the  Cour^) 

Appeal  from  district  court,  Cuming  county; 
Norrls,  Judge. 

Application  by  A.  D.  Beemer,  administrator 
of  William  Waldow,  deceased,  fbr  license  to 
sell  real  estate.  From  the  order  of  sale,  Carl 
Waldow  and  another,  trustees,  appeaL  Af- 
firmed. 

Uriah  Bmner,  for  appellanta.  11.  Mc- 
Laughlin, for  appellee. 

RYAN,  C.  This  Is  an  appeal  from  an  order 
for  the  sale  of  real  proper^  of  William  Wal- 


dow, deceased,  for  the  payment  of  debts  and 
costs  of  administration.  There  were  many 
objections  presented,  of  which  such  as  are  at 
all  important  sliall  be  considered  in  a  general 
way,  to  avoid  the  confusion  which  a  detailed 
history  of  all  the  facts  pleaded  and  proved 
would  necessarily  Involve. 

The  petition  contained  averments  that  there 
had  been  allowed  against  the  estate  of  Wil- 
liam Waldow,  debts  to  the  amount  of  |1,23030, 
and  costs  of  administration  to  the  amonnt  of 
$250;  that  the  real  property  necessary  to  be 
sold  consisted  of  two  tracts  of  land,  contain- 
ing 160  acres  each.  In  the  objections  filed  to 
the  petition  it  was  asserted  that  William 
Waldow  lett  a  will,  which  in  the  county 
court  of  Cuming  connty,  on  April  28,  1888, 
was  probated,  from  which  order  of  probate 
an  appeal  was  duly  taken  by  the  contestants 
to  the  district  court  of  said  county,  wherein, 
on  March  22,  1889,  a  verdict  was  rendered  in 
favor  of  the  proponent,  but  that  no  judgment 
was  rendered  thereon  until  February  3,  1891. 
—nearly  two  years  after  said  verdict  bad 
been  found.  It  was  also  alleg;ed  that  on  the 
13th  of  February,  1889,  T.  M.  Franse  filed  a 
claim  in  the  aforesaid  county  court  aeainst 
said  estate  for  the  principal  sum  of  $95.  and 
interest  $75,  on  a  note  made  to  him  by  Wil- 
liam Waldow,  which  claim  was  allowed  In  the 
sum  of  $216.18.  This  claim,  it  was  alleged, 
was  assigned  to  Daniel  C.  OifTert,  upon  wboee 
application  A.  D.  Beemer  was  appointed  ad- 
ministrator of  the  estate  bf  William  Waldow. 
on  December  2,  1880.  The  contention  by  ap- 
pellants is  tliat,  as  tbe  claim  of  Franse  wn? 
filed  and  allowed  before  administration  grant- 
ed, this  allowance  was  without  Jurisdiction 
in  the  county  court  to  make  it  and,  further- 
more, it  is  insisted  that  antn  a  Judgment 
had  been  rendered  upon  the  verdict  sustain- 
ing the  will  in  the  district  court  the  contest 
In  respect  thereto  was  pending,  and  that 
meantime,  an  appeal  undertaking  bavins 
been  given,  the  connty  court  bad  Jurisdiction 
neither  to  appoint  an  administrator  of  nor  ti> 
allow  a  claim  against  the  estate  of  William 
Waldow.  From  one  of  these  premises,  it  is 
argued  that  Mr.  Beemer  had  no  standing  to 
act  as  administrator,  and,  from  tbe  other. 
that  there  was  proved  no  claim  renderinc 
necessary  the  sale  of  the  real  property  order- 
ed by  the  district  court 

In  respect  to  the  first  of  these,  it  Is  suffi- 
cient to  say  Mr.  Beemer's  appointment  and 
qualification  as  administrator  were  at  most 
Irregular,  and  cannot  be  collaterally  im- 
peached in  this  proceeding.  As  to  tbe  in- 
sufficiency of  the  claim  allowed  in  fSvor  of 
Mr.  Franse,  it  may  he  conceded  that  the  stat- 
ute requires  the  appointment  of  an  admin- 
istrator before  such  a  claim  can  be  allowed 
against  an  estate  In  this  case,  bowevo-,  ap- 
pellants themselves  made  proof  that  this 
claim  bad  been  filed  and  allowed.  It  is.  to 
say  the  least,  questionable  whether  they  n<>w 
should  be  permitted  to  assail  its  validity. 
We  are  not  called  upon,  however,  to  detei^ 
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mine  this  question,  for,  upon  the  pleadings. 
It  mast  be  accepted  as  a  fact  that  there  were 
costs  of  administration  which  Justified  a  sale 
of  real  property,  since  the  proofs  showed  the 
want  of  any  personalty.  If  too  much  was 
allowed  sold,  the  statute  provides  for  such  a 
cfHitliigency.  As  to  the  objection  that  the 
district  court,  after  Its  license  to  sell  for  pay- 
ment of  debts  Incurred  In  administration,  or- 
dered that  the  proceeds  should  be  "Invested 
In  some  productive  stocks,"  It  Is  deemed  prop- 
er to  say  that  this  does  not  affect  the  valid- 
ity of  the  order  of  sale.  There  was  a  mort- 
gage on  each  tract  ordered  sold,  and  we  can- 
not say  that  the  permission  to  sell,  subject 
thereto,  upon  a  showing  of  $260  costs  of  ad- 
ministration, admittedly  due,  was  erroneous 
or  unjustifiable.  The  Judgment  of  the  dis- 
trict court  is  therefore  affirmed.   Affirmed. 


BURLINGIM  T.  BADER 

(Supreme  Court  of  Nebraska.     June  22,  1895.) 

TniAL— Ikstruotions— Brkob  Cubed. 

1.  An  instmction  is  erroneous  which  re- 
quires a  Jury  to  base  Its  verdict  on  a  matter 
which  forms  only  a  portion  of  the  evidence  bear- 
ing on  the  principal  issue,  and  disregards  the 
determination  of  that  issue  itself. 

2.  Such  error  is  not  cured  by  other  instruc- 
tions stating  the  issue  correctly. 

(Syllabus  by  the  Court.) 

Eirror  to  district  court,  Seward  county.  Mil- 
ler, Judge. 

Action  by  WUllam  Bader  against  S.  C.  Bur- 
Ungim  and  another  for  conspiracy  to  defraud. 
There  was  a  Judgment  for  plaintiff  against  de- 
fendant Burllnglm,  who  brings  error.  Re- 
versed. 

Ed.  P.  Smith  and  E.  G.  Biggs,  for  plalntltt 
In  error.  Norval  Bros.  &  Lowley,  for  defend- 
ant In  error. 

IRVINE,  C.  Mary  Unslcker  was  the  owner 
of  a  quarter  section  of  land,  and  also  of  an 
80-acre  tract  in  Seward  county.  There  were 
upon  both  of  these  tracts  Incumbrances  as 
follows:  (1)  A  mortgage  from  Mary  Unslck- 
er and  husband  to  the  Equitable  Trust  Com- 
pany for  $2,CS00.  (2)  Another  mortgage  be- 
tween the  same  parties  for  |250.  (3)  A  mort- 
gage to  Burlingim  for  |1,320,  which  last  mort- 
gage had  been  assigned  to  Claudius  Jones.  In 
December,  1887,  Bader  and  Mary  Unsicker 
made  a  contract,  whereby  Bader  was  to  pur- 
chase the  80-acre  tract  for  $l,65a  Fifty  dol- 
lars was  to  be  paid  In  cash,  $1,000  to  be  paid 
In  the  following  Mardi.  The  remainder  of  the 
purchase  money  the  parties  contemplated 
should  be  raised  by  a  mortgage  to  be  placed 
on  the  80-acre  tract  for  $600.  The  80  acres 
'was  to  be  relieved  from  the  burden  of  the  Un- 
slcker mortgages,  and  for  this  purpose  it  was 
contemplated  that  the  $1,600  received  from 
Bader  should  be  applied  toward  tht  pajrment 
of  these  mortgages,  and  that  the  Unsickers 


should  obtain  a  new  loan  on  the  quarter  sec- 
tion remaining  In  them,  wherewith  to  dis- 
charge the  remainder  of  the  old  incumbrances. 
Bader  paid  the  $60  and  the  $1,000,  and  exe 
cuted  a  note  and  mortgage  to  one  Upton  for 
the  $600,  but  the  transaction  was  not  other- 
wise completed.  A  suit  was  brought  to  fore- 
close the  old  mortgages.  They  were  foreclos- 
ed, and  the  land,  including  the  80-acre  tract, 
sold  to  Harry  T.  Jones,  son  of  Claudius  Jones. 
The  foregoing  facts  are  unquestioned.  On 
evwy  other  point  In  the  case  there  is  a  con- 
flict Bader  brought  this  action  against  Bur- 
llnglm and  Harry  T.  Jones,  charging  the  fore- 
going facts,  and  charging  In  addition  thereto 
that  he  had  paid  the  $1,000  to  Burllnglm  un- 
der an  agreement  on  Bnrllnglm's  part  that  he 
would  make  the  loan  of  $600,  and  that  with 
the  money  so  obtained  he  would  procure  the 
release  of  the  old  mortgages;  that  Burllnglm 
failed  to  perform  his  agreement,  but  instead 
thereof  conspired  with  Harry  T.  Jones  to  ap- 
propriate the  $1,000,  procure  a  foreclosure  of 
the  mortgages,  and  enable  Jones  to  get  thi> 
land.  On  the  trial,  the  court  granted  a  per- 
emptory instruction  to  find  In  favor  of  the  de- 
fendant Jones,  and  the  Judgment  rendered  up- 
on this  verdict  Is  not  questioned.  Therefore 
the  charge  of  conspiracy  is  eliminated  from 
the  case,  and  the  gist  of  the  action  Is  the  vio- 
lation by  Burlingim  of  his  agreement  to  pro- 
cure the  release  of  the  mortgages.  Burllnglm 
In  bis  answer  denies  that  he  ever  undertook  to 
procure  the  mortgages  to  be  released,  but  al- 
leges that  the  $1,000  was  paid  to  him  by  the 
Unsickers  Instead  of  the  Baders,  and  for  the 
sole  purpose  of  applying  the  same  toward  the 
satisfaction  of  the  mortgages,  and  that  he  had 
done  so.  The  pleadings  are  very  voluminous, 
and  contain  many  facts  which  are  evidentiary 
rather  than  final,  but  the  foregoing  summa- 
rizes the  principal  Issues.  The  court  gave  the 
following  Instruction:  "If  from  the  testimony 
you  should  find  that  It  was  the  plaintiff  who 
gave  to  the  defendant  the  $1,000,  and  should 
you  further  find  that  the  defendant  after- 
wards paid  such  money  with  the  knowledge 
of  the  mortgages  existing  against  the  prem- 
ises purchased  by  the  plaintiff  from  Unsicker, 
It  would  then  be  his  duty,  with  such  knowl- 
edge, to  retain  such  money  and  withhold  pay- 
ment of  the  same  until  such  mortgages  were 
released  and  canceled  on  the  land  purchased 
by  the  defendant  from  Unsicker,  and  if  with 
such  knowledge  he  paid  such  money  It  would 
then  be  your  duty  to  find  for  the  plaintiff. 
However,  should  you  find  that  the  $1,000 
given  to  the  defendant  Burlingim  was  given 
to  him  by  the  Unsickers,  or  either  of  them,  it 
would  then  be  your  duty  to  find  for  the  de- 
fendant" There  was  a  verdict  for  the  plain- 
tiff, and  Burllnglm  prosecutes  error. 

We  think  the  Instruction  quoted  was  errone- 
ous. It  is  true  that  the  pleadings  put  in  issue 
the  fact  as  to  whether  the  $1,000  was  paid  to 
Burlingim  by  Unsicker  or  by  Bader.  But  this 
was  only  a  matter  of  evidence,  and  the  ver- 
dict did  not  necessarily  turn  on  that  question. 
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By  the  Instrnction  as  gireii  the  Jury  was  toM 
that  If  It  was  the  fact  that  the  money  was 
paid  by  Bader,  and  If  Burlinglm  knew  of  the 
existence  of  the  incnmbrance,  then  the  verdict 
must  l>e  for  plaintiff.  This  was  the  effect  of 
the  Instruction,  because  it  was  admitted  that 
BurUngim  knew  the  mortgages  were  not  re- 
leased. It  did  not  follow  that  because  Bader 
paid  the  money  to  Burlinglm  the  latter  be- 
came liable.  It  would  seem  from  the  testi- 
mony that  both  Un^ker  and  he  were  present 
when  it  was  turned  over  to  Burlinglm.  If 
Bader  paid  It  to  Unsicker,  and  Unsicker  tam- 
ed it  over  to  Burlinglm,  this  would  tend  to 
show  that  Burllngim's  contract  was  not  what 
the  plaintiff  claimed,  but  it  would  not  finally 
establiflh  that  fact.  Nor,  on  the  other  hand, 
would  the  fact  tliat  Bader  paid  the  money  di- 
rectly to  Burlinglm  conclusively  show  that 
Burlinglm  agreed  to  see  that  the  mortgages 
were  released,  although  in  view  of  the  other 
evidence  It  would  have  a  tendency  in  that  di- 
rection. It  was  therefore  erroneous  to  charge 
the  Jury  that  the  verdict  must  turn  on  this 
fact  The  real  question  was  whether  Burlin- 
glm undertook  to  secure  the  release  of  the 
mcH'tgages,  or  simply  undertook  to  apply  the 
$1,000  toward  their  payment,  which  there  is 
evidence  tending  to  show  that  be  did.  The 
instruction  quoted  entirely  overlooks  the  real 
issue.  There  are  other  Instmctions  placing 
this  Issue  before  the  Jury,  but  they  do  not  cure 
the  error  In  the  sixth,  because  the  latter  does 
not  merely  direct  attention  to  the  facts  stated 
as  matters  to  be  considered  in  determining  the 
real  issue,  but  requires  the  Jury  to  base  Its 
verdict  solely  upon  those  facts.  Reversed  and 
remanded. 


CAMPBELL  v.  McCLURB. 
(Supreme  Court  of  Nebraska.    Jane  21,  1896.) 

COTENAST    AOAIMST    IhCOMBBASOSS— ACTIOS    »©» 
BkSACH  —  JUBTIOB    OF    THS    PSACR  —  JORIS- 

DICTION— TAXEa — Liability  o»  Vesimjb. 

1.  In  July.  1882,  one  Campbdl  sold  and  con- 
veyed to  one  McClure  certain  real  estate,  by  gen- 
eral warranty  deed.  The  deed  contained  a  cov- 
enant that  the  real  estate  conveyed  was  free  of 
inrumbrances.  At  the  time  of  the  conveyance, 
taxes  had  been  assessed  against  the  real  estate 
for  the  year,  but  such  taxes  were  not  then  due. 
Cnmpbell  neglected  to  pay  these  taxes  after  their 
maturity,  and  McCIure,  to  prevent  the  sale  of 
the  real  estate  paid  the  taxes,  and  sned  Camp- 
bell, before  a  justice  of  the  peace,  to  recover  the 
amount  so  paid.     Seld: 

(1)  That  the  covenant  against  incnmbranccs 
was  a  personal  obligation,  aid  not  run  with  the 
land,  and  was  broken  at  the  time  the  conveyance 
was  made.  Chapman  v.  Kimball,  7  Neb.  399, 
followed. 

(2)  That  the  snit  was  not  an  action  on  a  con- 
tract for  real  estate,  within  the  meaning  of  sec- 
tion 907  of  the  Code  of  Civil  Procedure,  nor 
was  the  action  one  in  which  the  title  to  real  es- 
tate wag  sought  to  be  recovered,  or  could  be 
drawn  in  question,  and  that  a  justice  of  the 
peace  had  Jurisdiction  of  the  case. 

2.  A  vendor  who  sells  real  estate  after  the 
Ist  day  of  April  in  any  year,  in  the  absence  of  a 
contract  to  the  contrary,  is,  nnder  the  statute, 
liable  for  the  taxes  on  such  real  estate  for  that 


year.     McClure  v.  Campbell,  40  N.  W.  806.  25 

Neb.  57. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Buffalo  county; 
Holcomb,  Judge. 

Action  by  H.  Ia.  McClnre  against  Natlian 
(Campbell,  to  recover  the  amount  of  taxes 
paid  by  plaintiff.  There  was  a  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Calkins  &  Pratt,  for  plaintiff  in  error. 
Marston  &  Nevins,  for  defendant  in  error. 

RAGAN,  C.  This  action  was  brought  by 
H.  L.  McClure  against  Natlian  OampbdI. 
to  a  Justice  of  the  peace  in  Buffalo  county. 
The  case  was  afterwards  tried  on  appeal 
in  the  district  court  of  said  county,  where 
McClure  bad  a  verdict  and  Judgmoit.  to 
reverse  which  C!ampbell  prosecutes  to  this 
court  a  petition  In  error.  The  case  was  be- 
fore this  court  once  before.  See  McCTlure 
V.  Campbell,  25  Neb.  57,  40  N.  W.  595.  On 
the  29th  of  July,  1882,  Campbell  sold  and 
conveyed  to  McClure  certain  real  estate, 
by  general  warranty  deed.  This  deed  con- 
tained a  covenant  that  tbe  real  estate  con- 
veyed was  free  and  clear  of  ail  incum- 
brances. At  that  time  taxes  had  been  as- 
sessed against  said  real  estate  for  said  year 
amounting  to  151.46.  These  taxes  were  not 
due,  however,  until  the  Ist  day  of  the  fol- 
lowing October.  C!ampbell  neglected  and  re- 
fused to  pay  these  taxes  after  their  ma- 
turity, and  McClure  was  compelled  to  ad- 
vance and  pay  tbe  same,  to  prevent  the 
real  estate  from  being  sold.  Tbe  object  of 
tbls  action  was  to  recover  back  tbe  taxes 
paid. 

Tbe  only  question  made  in  the  district 
court,  and  tbe  only  one  argued  here.  Is  that 
the  Justice  of  the  peace  before  whom  the  ac- 
tion was  originally  brought  had  no  Juris- 
diction of  the  case,  because  a  covenant 
against  incumbrances  is  a  real  covenant, 
running  with  the  land,  and  therefore  neces- 
sarily draws  in  question  the  title  to  real 
estate.  Section  44,  c.  77,  Comp.  St  Itfifi. 
provides  that  "the  owner  of  pn^^rty  on  the 
first  day  of  April  in  any  year,  shall  be  lia- 
ble for  the  taxes  of  that  year."  "A  vendor 
who  sells  teal  estate  after  tbe  lot  day  of 
April  of  any  year,  in  the  absence  of  a  con- 
tract to  the  contrary,  is,  imder  tbe  statnte, 
liable  for  the  taxes  on  such  real  estate  for 
that  year."  McClure  v.  Campbell.  23  Neb 
67,  40  N.  W.  595.  Section  18  of  article  6  «f 
the  constitution  provides  that  Justices  of 
the  p<«ce  shall  "have  and  exercise  such 
Jurisdiction  as  may  be  provided  by  law; 
provided,  that  no  Justice  of  the  peace  sball 
have  Jurisdiction  of  any  civil  case  where 
the  amount  in  controversy  sball  exceed  two 
hundred  dollars;  nor  in  a  criminal  case 
where  tbe  punishment  may  exceed  three 
months  imprisonment,  or  a  fine  of  ov^  one 
hundred  dollars;  nor  in  any  matter  wbercln 
the  title  or  boondarlea  of  land  may  be  in 
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dispute."  Section  UOS  of  the  Code  of  Ciril 
Procednra  provides  tbat  "instlces  of  the 
peace  shall  have  Jurladictlon  In  all  cases 
where  the  sum  In  question  does  not  exceed 
two  hundred  dollars  except  In  cases  limited 
In  this  title."  The  limitations  alluded  to 
above  are  fonnd  In  section  907  of  the  Code 
of  Civil  Procedure,  which  provides  that 
Justices  shall  not  have  Jurisdiction:  "First 
To  recover  damages  for  an  assanlt,  or  assault 
and  battery.  Second.  In  any  action  for  mall- 
clous  prosecution.  Third.  In  actions  against 
Justices  of  the  peace  or  other  oOOcers  for 
misconduct  In  ofBce,  excq>t  In  the  cases  pro- 
vided for  In  this  title.  Fourth.  In  actions 
for  slander,  verbal  or  written.  Fifth.  In  ac- 
tions on  contracts  for  real  estate.  Sixth.  In 
actions  In  which  the  title  to  real  estate  It 
sought  to  be  recovered,  or  may  be  drawn 
in  question,  except  actions  for  trespass  on 
real  estate,  which  are  provided  for  in  this 
title."  It  will  thus  be  seen  that  unless  this 
action  is  one  on  a  contract  for  real  estate, 
or  is  an  action  In  which  the  title  to  real 
estate  is  soucht  to  be  recovered,  or  may 
l>e  drawn  in  question,  neither  the  consti- 
tution nor  the  statute  has  denied  to  a  Justice 
of  the  peace  jurlsdictioD  of  the  case.  Of 
course.  It  is  not  an  action  on  a  contract  for 
real  estate,  within  the  meaning  of  section 
007  of  the  Code  of  CivU  Procedure.  In 
Mushrush  V.  Deveraux,  20  Neb.  48,  28  N.  W. 
847,  it  was  held  that  a  Jnstice  of  the  peace 
had  Jurisdiction  of  an  action  to  recover  back 
money  paid  upon  an  agreement  for  the  pur- 
chase and  sale  of  land,  wliere  the  defend- 
ant had  refused  to  perform  his  agreement 
to  convey.  Nor  Is  it  an  action  in  which 
the  title  to  real  estate  is  sought  to  be  re- 
covered, nor  are  we  able  to  comprehend 
how  the  title  to  this  real  estate  may  be 
drawn  In  question  in  this  action.  The  cove- 
nant against  taxes  or  incumbrances  was 
broken  at  the  time  it  was  made,  as  the  taxes 
assessed  against  this  real  estate  in  the  year 
1882  were  a  lien  thereon  from  the  1st  day  of 
April  of  that  year.  Section  138,  c.  77,  Comp. 
St.  18»3.  In  Chapman  v.  Kimball,  7  Neb. 
;iiX),  the  court  held  that,  where  a  covenant 
against  Incumbrances  Is  broken  at  the  time 
of  the  conveyance,  It  does  not  run  with  the 
land.  The  obligation  Is  merely  personal, 
and  is  limited  to  the  parties  to  the  covenant, 
and  confers  no  right  of  action  on  subsequent 
purchasers  of  the  estate.  In  this  case.  Max- 
well, C.  J.,  speaking  for  the  court,  said: 
"The  covenant  against  incumbrances  is  in 
the  present  tense,— 'that  said  premises  are 
free  from  incumbrance.'  If  the  taxes  in 
question  actually  existed,  as  a  Hen  against 
the  land  In  question,  at  the  time  of  the  con- 
veyance, the  covenant  was  broken  at  that 
time,  and  a  cause  of  action  at  once  accrued, 
in  favor  of  the  covenantee,  for  his  damages." 
The  Justice  of  the  peace  In  this  case  had 
Jurisdiction  of  the  action.  The  Judgment 
of  the  district  court  is  right,  and  is  affirmed. 
Affirmed. 


KEARNEY  CANAL  &■  WATBR-SUPPLT 

CO.  V.  AKEYSON. 

(Snpreme  Coort  of  NebrsAa.     Jane  22,  1805.) 

OvBsrLow  OF  Cahai.  —  EvrosNcs  or  Nboliobkcb 

— Ikvbkbscb. 

1.  A  farmer  sned  a  canal  company  for  dam- 
ages for  the  destradion  of  bis  crops,  allegiag 
that  the  canal  company  bad  failed  to  properly 
keep  and  maintain  its  canal  embankment  in  good 
repair,  by  reason  of  whidi  a  large  quanU^  of 
water  ran  over  the  banks  of  said  canal  on  the 
farmer's  crAps.  The  evidence  showed  that  the 
farmer's  lands  bad  never  been  overflowed  prior 
to  the  construction  of  the  canal;  that  after  its 
construction  his  lands  were  overflowed  in  1888, 
1889,  1890,  and  1891:  that  a  part  of  the  wf 
bankment  of  the  canal  was  washed  away:  that 
in  the  year  1891  farmers  in  the  vicinity  ''cnlti- 
vated  uie  canal  embankments,  which  lowered 
them  so  that  the  water  would  flow  over  more 
readily."  Hdi,  that  the  jury  was  justified  in 
inferring  from  this  evidence  that  the  canal  com- 
pany had  been  gailty  of  negligence  in  the  man- 
n«r  of  maintaining  the  embankments  of  its 
canals. 

2.  A  verdict  for  negligence  may  be  support- 
ed by  inference  when  the  Inference  is  the  lo^cal, 
prolnble,  and  reasonable  deduction  from  proved 
or  concodod  facts.  Kilpatrick  v.  Richardson,  58 
N.  W.  032,  40  Neb.  478/ 

(Syllabus  by  the  Court) 

Error  to  district  court,  Buffalo  coonty; 
Holcomb,  Judge. 

Action  by  OlafC  Akeyson  against  the  Kear^ 
aey  Canal  &  Water-Supply  Company  to  re- 
cover damages  sustained  through  the  over- 
flow of  a  canal.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  eiror.  Af- 
firmed. 

Marston  ft  Nevins,  for  plaintiff  In  error. 
Greene  &  Hostetier,  for  defendant  In  error. 

RAOAN,   C.    Olaff   Akeyson   brought   this 
salt  to  the  district  court  of  Buffalo  county 
against  the  Kearny  Canal  &  Water-Supply 
Company,    hereinafter    called    the    "Canal 
Company.'*    The  canal  company  is  a  corpor- 
ation organized  under  the  laws  of  the  state, 
and  had  constructed,  owns,  and  at  the  time 
of  the  occurrence  of  the  events  out  of  which 
this  suit  arose  was  operating,  a  canal  from 
the   Platte  river   to   the   city   of   Kearney. 
The  canal  tapped  the  Platte  river  some  12 
miles  west  and  southwest  of  the  city  of  Kear- 
ney, and  thence  passed  along  in  a  northeast- 
erly direction,  leaving  the  lands  of  Akeyson 
about  IV^  miles  south  of  the  canal.   The  ac- 
tion of  AkeysMi   was   to   recover   damages 
which  he  alleged  be  bad  sustained  by  wa- 
ters overflowing  from  this  canal,  running  on 
his  land,  and  destroying  his.  crops.    He  had  a 
verdict  and  Judgment,   and  the  canal    com- 
pany has  prosecuted  to  this  coiut  a  petition 
in  error. 

1.  The  first  assignment  of  error  Is  that  the 
verdict  of  the  Jury  Is  not  supported  by  suf- 
ficient evidence.    We  think  it  is.    Tbe  ver- 
dict is  practically  undisputed  that  tbe  wa- 
ters overflowed  from  this  canal,    and   dam- 
aged Akeyson's  crops.    But  it  la  argned  that 
the  evidence  falls  to  show  that  tbls  resulted 
from  the  nesllgenoe  of  the  canai    company. 
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The  record  does  not  show  Just  how  the  canal 
was  constructed,  nor  how  It  was  operated. 
But  It  does  show  that  west  of  Akeyson's 
farm  the  canal  crossed  a  little  stream  called 
"Beaver  Creek,"  and  was  constructed  acrosa 
the  entire  watershed  of  Beaver  creek;  ttiat 
Akeyson's  land  lies  in  this  watershed  of  Bea- 
ver creek;  and  that  the  canal  was  construct- 
ed of  sufficient  capacity  to  carry  away  oae- 
thlrd  of  the  surface  waters  resulting  from 
rains  and  melting  snows  on  t]ii8  Beaver 
creek  watershed;  and  It  is  inferable,  at 
least,  from  the  evidence,  that  the  entire 
watershed  of  Beaver  creek  slopes  to  the 
south  and  east  towards  the  Platte  river. 
The  negligence  charged  by  Akeyson  to  the 
canal  company  was  that  it  had  failed  to 
carefully  keep  and  maintain  its  canal  and 
embankment  in  good  repair  and  condition, 
and,  by  reason  of  the  Insufficiency  of  the 
embankments,  large  quantities  of  water  ran 
through  and  over  said  banks,  and  were 
carried  down  and  discharged  in  a  volume 
on  Akeyson's  land.  The  evidence  is  practi- 
cally undisputed  that,  prior  to  the  construc- 
tion of  this  canal,  these  lands  of  Akeyson's 
had  never  been  overflowed,  but  that,  after 
the  construction  of  the  canal,  they  oveiioowed, 
fan  188S,  1889, 1890,  and  1891;  and  the  witnesses 
for  the  canal  company  themselves  testified 
that  a  part  of  the  emtankment  of  the  canal 
was  washed  away;  that  there  never  had 
been  but  one  or  two  breaks  In  the  canal; 
that  In  the  year  1891  the  farmers  cultivated 
the  embankments,  which  lowered  them  so 
that  the  water  would  flow  over  more  readily. 
Now,  from  this  testimony  we  think  the  Jury 
was  entirely  Justifled  in  inferring  that  the 
canal  company  had  been  guilty  of  negligence 
in  the  manner  of  maintaining  the  embank- 
ments of  its  canal.  A  verdict  of  negligence 
may  be  supported  by  inference,  but  the  In- 
ference must  be  the  logical,  probable,  and  rea- 
sonable deduction  from  proved  or  conceded 
tacts.  Kilpatrick  v.  Richardson,  40  Neb. 
478,  58  N.  W.  932. 

2.  The  second  and  third  assignments  of 
error  argued  relate  to  the  action  of  the  dis- 
trict court  in  admitting  and  rejecting  evi- 
dence on  the  trial.  We  cannot  review  these 
assignments  for  the  reason  that  they  are 
too  Indefinite.  The  assignments  are:  "The 
court  erred  in  admitting  improper  evidence 
to  go  to  the  Jury  on  behalf  of  the  plaintiff;" 
and  "The  court  erred  in  excluding  from  the 
Jury  proper  and  competent  evidence  on  be- 
half of  the  defendant" 

3.  The  fourth  assignment  is  that  the  conn 
erred  in  giving  to  the  Jury  an  instruction  In 
the  following  language:  "The  defendant 
could  not  be  held  responsible  for  any  damage 
caused  by  the  cutting  of  the  embankment  of 
the  canal  until  a  reasonable  time  had  elapsed 
in  which  to  repair  the  same,  after  notice  ot 
such  cut;  neither  could  It  be  held  liable  for 
overflows  caused  by  unprecedented  heavy 
rainfalls  or  any  other  unforeseen  causes, 
which  could  not  be  provided  against  by  the 


exercise  of  a  reasonable  degree  of  care  and 
caution."  The  criticism  on  this  instruction  Is 
the  use  of  the  word  "unprecedented."  It 
Is  said  that  this  really  means  such  a  rain- 
fall as  was  never  known  before,— a  rainfall 
without  precedent  We  think  the  instmc- 
tlon  would  have  been  better  had  the  court 
used  the  word  "extraordinary"  or  "unus- 
ual" Instead  of  "unprecedented";  bnt  the 
canal  company  was  not  prejudiced  by  tbe  nse 
of  this  word  by  the  court  tor  in  the  sixth 
instruction,  given  to  tbe  Jury  at  tbe  request 
of  the  canal  company,  tbe  court  told  the 
Jury  that  If  the  overflow  complained  of  was 
caused  by  unusual  floods  or  from  ice  gorges, 
which  could  not  be  prevented  by  tbe  defend- 
ant in  the  exercise  of  ordinary  care.  It  was 
not  liable  for  any  damages  that  resulted  from 
such  overflow. 

4.  The  flfth  assignment  la  tbat  the  court 
erred  In  refusing  to  give  the  Jury  the  follow- 
ing Instructions:  (1)  "If  the  canal  waa  madt 
and  maintained  of  sufficient  capacity  to  car- 
ry all  the  water  it  took  from  the  PUtte  riv- 
er, and  the  overflow,  if  any  has  been  proved, 
was  caused  by  the  natural  rainfall  In  the 
watershed  and  basin  of  Beaver  creek,  tben 
the  defendant  would  not  be  liable  for  dam- 
ages caused  by  such  overflow."  (2)  "It  you 
believe  from  the  evidence  that  tbe  land  of 
the  plaintiff  Is  located  on  Beaver  creek,  and 
that  all  the  surplus  natural  rainfall  on  the 
watershed  and  basin  of  said  Beaver  creek 
would  be  carried  by  said  creek  over  and 
through  the  land  of  the  plaintiff,  as  its  nat- 
ural and  only  course,  and  if  you  further  be- 
lieve from  the  evidence  that  the  canal  was 
of  sufficient  capacity  to  and  did  carry  all  the 
water  it  received  from  the  Platte  river,  tben 
you  are  Instructed  that  it  the  volume  of 
water  In  the  canal  was  increased  only  by  tbe 
natural  rainfall  on  the  watershed  ot  Beaver 
creek,  and  therefore  overflowed  tbe  banki 
of  the  canal  anywhere  within  tbe  watershed 
drained  by  said  creek,  and  then  flowed  over 
the  land  of  tbe  plaintiff,  the  defendant 
would  not  be  liable  for  damage  caused  by 
such  overflow."  The  court  did  not  err  in 
refusing  to  give  the  first  of  the  two  instruc- 
tions complained  of.  for  this  reason,  at  least: 
There  Is  no  evidence  in  the  record  tbat  the 
waters  which  destroyed  Akeyson's  crc^ 
were  surface  waters  which  accumulated  on 
the  watershed  or  basin  of  Beaver  creek;  or, 
it  It  may  be  said  that  there  Is  some  evidence 
on  that  subject  It  Is  not  at  such  a  character 
as  enables  us  to  say  that  the  district  conn 
erred  to  the  prejudice  of  tbe  canal  com- 
pany in  refusing  to  give  the  instruction.  The 
court  did  not  err  In  refusing  to  give  the 
second  Instruction  of  the  two  under  consid- 
eration, because  there  was  no  evidence  In  tbe 
record  on  which  to  base  such  an  Instructloo- 
The  evidence  In  this  record  does  not  sboir 
that  the  waters  which  damaged  Akeyson'^ 
crop  overflowed  the  embankment  of  the  ca 
nal  as  the  result  of  surface  waters  from  tht 
watershed  and  basin  of  Beaver  creek  flow- 
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tng  into  the  canaL  The  evidence.  It  is  tnie, 
shows  that  such  a  thing  mlglit  iiappen;  that 
It  could  happen.  But  that  it  did  happen  Is 
a  mere  conjecture.  But  if  it  api>eared  from 
the  evidence  that  the  waters  which  flowed 
from  the  banks  of  the  canal,  and  damaged 
Akeyson's  crops,  were  surface  waters  from 
the  ttasin  of  Beaver  creek,  which  the  canal 
embankment  had  stopped  and  accumulated 
In  the  canal,  then,  of  a  certainty,  the  in- 
Btructlon  should  not  have  been  given;  for 
that  would  show  that  the  canal  company,  by 
building  the  embankment  of  the  height  and 
tn  the  manner  It  did,  had  collected  together 
the  surface  waters  from  the  basin  of  Beaver 
creek,  and  thereupon  discharged  them  in  a 
body  on  Akeyson's  land,  and  this  would 
Iiave  rendered  the  canal  company  liable  for 
the  damages.     Railway  Oo.  t.  Adams  (Neb.) 

eo  N.  w.  sa 

There  Is  no  error  in  the  record,  and  the 
Judgment  of  the  district  court  is  affirmed. 


OILMORE  etaL  v.  SILVER  et  al. 
(Supreme  Court  of  Nebraska.    June  22,  1895.) 

Appeal — Dismsaii.  bt  One  Fartt— FaiCTics. 
Where  the  oriKinal  plaintiff  had  dismissed 
his  appeal,  leaving  a  controT-ersy  solely  between 
dpfendants,  as  to  respective  priorities  of  mort- 
Kagea, — ^the  defendants  liaving  stipulated,  in  ef- 
fect, that  the  mortgage  to  one  of  their  nnmbei 
was  first  recorded,  and  that,  in  terms,  ever; 
other  mortgage  was  made  subject  to  this  par 
ticular  one,— AcId,  in  the  absence  of  facts  plead 
c(1,  and  corresponding  relief  prayed,  entitling  ti 
other  relief,  that  this  court  should  not  reverse 
the  judgment  of  the  district  conrt  recognizing 
and  confirming  the  priority  of  the  mortgage,  as 
stipulated  in  the  mortgages  specially  made  sub- 
joct  thereto. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Clay  county; 
Hastings,  Judge. 

Action  by  Gilmore  &  Ruhl  against  Mary 
M.  Sliver  and  others 'to  set  aside  a  chattel 
mortgage.  From  the  decree  rendered,  plain- 
tiffs appeal.    Affirmed. 

Leslie  Q.  Hurd  and  E.  E.  Hairgrove,  for 
appellants.  Thomas  H.  Matters,  for  appel- 
lees. 

RYAN,  C.  The  petition  of  Gilmore  & 
Ruhl  was  filed  In  the  district  court  of  Clay  ' 
county  on  January  14,  1802,  in  which  Mary 
M.  Silver  and  others  were  named  as  defend- 
ants. The  defendants  joined  with  Mary  M. 
Silver  were  the  former  members  of  the  firm 
of  Hayes  &  Silver,  and  a  large  number  of 
tbe  creditors  of  said  firm.  It  was  alleged 
In  the  petition  that  Edwin  J.  Hayes  and 
Richard  S.  Silver  had  been  doing  business 
in  Sutton  under  the  firm  name  of  Hayes  & 
Silver;  that  on  August  12,  1891,  said  firm 
had  executed  its  note  to  plaiutlfT  for  $325.45, 
and  secured  it  by  giving  a  chattel  mortgage 
on  the  merchandise  of  said  firm,  which  mort- 
gage was  filed  for  record  on  the  15th  day  of 
August  aforesaid;    that    on    August    12th 


aforesaid  the  firm  of  Hayes  &  Silver  made 
to  Slary  M.  Silver  a  chattel  mortgage  on  the 
stock  of  goods  above  mentioned,  which 
mortgage  was  recorded  on  the  day  of  Ita 
execution.  It  was  averred  that  at  the  time 
ot  maldng  its  mortgage  to  Mary  M.  Silver 
the  firm  of  Hayes  &  SIlv«r  was  not  Indebted 
to  Mary  M.  Silver  in  any  sum  whatever; 
that  aa  August  13,  1891,  there  was  executed 
by  the  firm  of  Hayes  &.  Silver  13  chattel 
mortgages  on  the  aforesaid  merchandise 
(each  mortgage,  being  made  to  a  person  or 
firm  therein  described,  was  ffied  for  record 
on  tbe  day  of  its  execution);  that  on  August 
15tb  aforesaid  the  firm  of  Hayes  &  Silver  exe- 
cuted 12  more  chattel  mortgages  on  the 
same  property  as  had  before  been  mort- 
gaged, and  that  these,  on  the  same  day  they 
were  made,  were  filed  for  record.  There 
were  described  other  and  subsequent  mort- 
gages upon  the  merchandise  above  described. 
All  parties  referred  to  as  mortgagees  of  the 
firm  of  Hayes  &  Silver  were  joined  as  de- 
fendants with  Mary  M.  SUver  and  her  hus- 
band, Richard  S.  Sliver,  and  his  f(»mer  part- 
ner, Edwin  J.  Hayes.  It  was  further  al- 
lied in  the  petition  that,  in  accordance 
with  a  stipulation  entered  into  by  all  the 
parties  concerned,  the  merchandise  aforesaid 
had  been  sold,  and  the  proceeds  paid  into  the 
hands  of  the  said  clerk  of  the  district  court. 
The  prayer  of  the  petition  was  for  judgment 
against  Hayes  &.  Silver,  Edwin  J.  Hayes, 
and  Richard  S.  Sliver,  for  the  amount  al- 
leged to  be  due  the  plaintiff,  that  the  mort- 
gage made  to  Mary  M.  Sliver  be  declared 
null  and  void,  that  the  mortgage  to  Cohen 
Bros,  be  declared  no  lien  on  the  mortgaged 
property,  and  that  the  proceeds  of  the  sale 
aforesaid  should  be  equitably  distributed 
among  the  various  mortgagees.  The  record 
does  not  show  when  the  service  of  summons 
was  made,  either  on  the  above  mortgagors, 
or  on  Mary  M.  Silver.  The  mortgagors 
made  default,  and  Mrs.  Silver  filed  her  an- 
swer to  the  above  petition  on  February  16, 
1802.  It  Is  not  necessary  to  describe  the 
answer,  for,  as  between  the  defendant  and 
plaintiff,  a  full  settlement  has  been  made  of 
all  matters  in  controversy  between  them, 
and  a  stipulation  of  a  dismissal,  accordingly, 
baa  been  filed  in  this  court  The  next  plead- 
ing was  filed  February  26,  1892,  and  was.  In 
terms,  an  answer  of  John  L.  Lemon,  trus- 
tee, and  R.  B.  Smith  &  Co.,  to  the  above  pe- 
tition, although  within  it  were  the  aver- 
ments that  the  mortgage  given  to  Mary  M. 
Sliver  "was  obtained  by  fraud  and  misrep- 
resentation, as  alleged  in  the  third  count  of 
the  aforesaid  petition,"  and  that  Mrs.  Silver 
had  never  taken  possession  under  her  mort- 
gage. As  to  the  mortgage  to  Mary  M.  Sil- 
ver, it  was  prayed  In  the  petition  that  said 
mortgage  be  declared  null  and  void  and  of 
no  effect,  and  In  other  respects  the  prayer 
was  as  in  the  plaintiffs'  petition,  already  de- 
scribed. On  February  26,  1892,  there  ivas 
filed  an  answer  by  25  of  the  creditors  of  the 
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firm  of  Hayea  &  SSIlver.     These  defendants 
admitted  all  the  allegatlonfl  of  the  petition 
to  be  true,  except,  as  by  said  answer,  cer- 
tain ayerments  thereof  sboold  be  specifical- 
ly denied.    The    quallflcatlons  referred   to 
were  of  no  practical  Importance,  In  the  pres- 
ent condition  of  this  controversy.    As  In  the 
answer  of  John  L.  Smith,  trustee,  and  R.  B. 
Smith  &  Co.,  there  were  averments  in  this 
answM-  that  the  mortgage  to  Mary  M.  Silver 
was  obtained  by  fraud  and  misrepresenta- 
tion, as  alleged  in  the  third  paragraph  of  the 
plalntlfTs'  petition,  and  this  was  coupled  with 
the  allegation  that  Mrs.  Silver  was  never  in 
possession    under    her    chattel    mortgage. 
There  was  a  prayer  for  the  same  relief  as 
was  prayed  in  the  answer  of  John  L.  Lemon 
and  R.  B.  Smith  &  Co.,'  already  described  as 
being  Identical  with  that  in  the  plaintiffs' 
petition.     Mrs.  Silver  had  no  notice  of  the 
answers  of  her  codefendants,  and  there  was 
no  reply  thereto  by  her.    Since  each  of  these 
answers  was  filed  10  days  after  her  answer 
to  the  original  petition  was  filed,  it  might  be 
safe  to  assume  that  they  were  filed  after  the 
answer  day    had    passed.     It    is    doubtful 
whether,  in  any  event,  the  codefendants  of 
Mrs.     Silver,     under    these    circumstances, 
could  properly  obtain  affirmative  relief,  as 
against  the  mortgage  to  her.    The  dates  of 
the  mortgages  have  already  been  sufficiently 
given  to  indicate  that  the  one  given  Mrs. 
Silver  was  filed  before  any  of  those  b^d  by 
h«-  codefoidants.     On  the  trial  It  was  stip- 
ulated   that   "all   of   the   last-named    mort- 
gages are  made  subject.  In  express  terms, 
to  all   mortgages,   liens,   and   incumbrances 
at  the  time  they  were  filed."     It  requires  no 
argument  to  show  that  the  issues  between 
Mrs.  Silver  and  her  codefendants  were  not 
such  that  the  express  provisions  referred  to 
in  the  above  stipulation  as  being  contained 
in  the  mortgage  to  each  of  the  said  defend- 
ants could  be  ignored  or  set  aside.     Such 
facts  as  justified  an  avoidance  of  this  kind, 
if  any  such  existed,  were  not  pleaded.    Nei- 
ther was  there  prayer  for  such  relief  as 
would  liave  been  appropriate,  even  if  prop- 
er averments  of  the    facts   had   been   con- 
tained   In    the    aforesaid    answers.     Under 
these  circumstances,   the  Judgment  of  the 
district  court  must  be,  and  accordingly  it  is, 
affirmed.    Affirmed. 


FLENTHAM  v.  STEWARD  et  al. 

(Supreme  Court  of  Nebraska.    June  22,  1895.) 

Action  against  Beceivbr  —  Failurs  to  Obtain 
Lbavb  of  Couht— Epfkct— Volontart  Appbar- 

ANCS  —  HORTOASB    FoRBOLOSDBB  —  DBnCIBNOT 

JoDOiiBiiT — Guarantor  op  Notb  —  Dischabob. 

1.  D.  &  F.,  copartners,  guarantied,  in  writ- 
ing, the  payment  of  a  debt  secured  by  a  real-es- 
tate mortgage.  Litigation  ensued  between  them, 
and  a  receiver  was  appointed  to  take  charge  of 
tiie  copartnership  property.  The  holder  of  the 
morticage  bronght  smt  to  foreclose  the  same, 
making  D.  &  F.  and  their  receiver  parties  de- 
fendant without  leave  of  the  court  which  ap- 


pointed the  receiver.  D.  &  P.  and  the  receivw 
entered  their  voluntary  appearance  to  the  fore- 
closure suit  The  receiver  filed  an  answer  io  the 
nature  of  a  cross  petition,  setting  ap  a  second 
mortgage  belonging  to  D.  &  F.  on  the  premises 
in  controversy,  and  was  by  the  decree  of  tl»c 
court  awarded  a  foreclosure  of  such  Bsortoage. 
The  property  was  duly  sold,  and,  after  applying 
the  proceeds  of  the  sale  to  the  satisfaction  of  tlie 
decree,  there  still  remained  a  considerable  Bnm 
dne  thereon.  The  holder  of  the  first  mortgage 
then  filed  a  motion  for  a  personal  judgatient 
against  D.  &  F.  and  their  receiver  for  the  tni- 
ance  due  on  his  decree.  This  motion  was  resist- 
ed, on  the  ground  that  the  receiver  had  been 
sued  witbont  leave  of  the  coart  which  amointed 
him,  and  that  therefore  the  court  in  wnicb  the 
mortgage  foreclosure  suit  was  pending  had  no  ju- 
risdiction o?fer  him.  Hetd:  (1)  That  the  general 
rule  is  that  a  receiver  may  not  lie  sned  with- 
out leave  of  the  court  which  appointed  him: 
(2)  but,  if  this  rule  is  applicable  to  snch  a  case 
as  the  one  at  bar,  then  the  fact  that  a  receiver 
has  been  sned  without  leave  is  a  matter  of  de- 
fense for  him  in  the  action  where  sued;  (3)  tliat 
the  suing  a  receiver  without  permission  does  not 
render  invalid  the  process  of  the  court  served 
on  him,  nor  prevent  the  jurisdiction  of  the 
court  In  which  he  is  sued  from  attadiing  to  his 
person;  (4)  that  a  judgment  pronounced  against 
a  receiver  so  sued  is  not  absolutely  void  for  want 
of  jurisdiction;  (5)  that  the  receiver,  having  vol- 
untarily entered  his  appearance  in  the  action, 
and  having  asked  the  court  for  and  oiitained  af- 
firmative relief,  must  be  presumed  to  have  snl>- 
mitted  himself  to  the  jurisdiction  of  the  court 
and  to  have  waived  the  defense  of  being  sned 
without  leave  of  the  court  which  appointed  him. 

2.  The  district  courts  of  this  state,  in  sniu 
bronght  therein  for  the  foredoaare  of  mortgagn, 
on  the  coming  in  of  the  report  of  sale  of  tlie 
mortgnged  premises,  are  authorized  t«  render  a 
personal  judgment,  and  award  execution  for  any 
deficiency  remaining  unpaid  on  the  decree.  Code 
Civ.  Proc.  i  847. 

3.  When  a  court  of  eqnity  acquires  jurisdic- 
tion over  a  case  for  any  purpose,  it  may  retain 
the  cause  for  ail  purposes,  and  proceed  to  a  finai 
determination  of  all  the  matters  at  issue  in  the 
case.  Morrissey  v.  Broomal,  56  N.  W.  883.  3T 
Neb.  766,  followed. 

4.  One  who,  before  maturity,  unconditional- 
ly guaranties  the  payment  of  a  promissory  noie 
becomes  absolutely  liable  upon  the  defanit  of  the 
maker;  and  the  neglect  of  the  holder  of  such 
note  to  sue  thp  maker  does  not  discbarge  sni'h 
guarantor,  although  the  maker  becomes  Insol- 
vt'nt  durins  the  time  rbe  holder  nealects  to  sne. 
Huff  V.  Slife.  41  N.  W.  288,  25  Neb.  44S»  fol- 
lowed. 

(Syllabus  by  the.  Court.) 

Appeal  from  district  court,  Hitchcock  coun- 
ty; Welty,  Judge. 

Action  by  William  S.  Flentbam  against 
Daniel  O.  Steward  and  others  to  foreclose  a 
mortgage.  There  was  a  decree  of  foreclosure 
rendered,  and  a  sale  had  thereunder;  and. 
from  an  order  denying  plalntlfTs  motion  for 
personal  Jndj^ment  against  certain  defend- 
ants, plaintiff  appeals.    Reversed. 

Sawyer  &  Suell,  Victor  Seymour,  and  J.  E. 
Cochran,  for  appellant  J.  W.  Dawes  and  F. 
L  Fobs,  for  appellees. 

RAQAN,  C.  On  the  5tb  of  August  ISSS. 
one  Daniel  O.  Steward  made,  in  writing  of 
said  date,  his  promissory  note  for  $500.  due 
on  August  1,  1894,  with  Interest  at  the  rate 
of  7  per  cent  per  annum,  payable  annually, 
such  Interest  evidenced  by  coupons  or  lnte^ 
est  notes  of  $35  each,  attached  to  said  prin- 
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-dpal  note.  This  principal  note  and  coupons 
were  made  payable  to  the  order  of  one  Dan 
H.  Cktle.  To  secore  the  payment  of  said  debt, 
Steward  executed  to  Cole  a  morteage  npcni 
•certain  real  estate  In  Hitchcock  connty.  This 
mortgage  debt  Cole  duly  assigned  to  William 
S.  Flentham. 

The  notes  and  mortgages  were  executed  by 
Steward  to  Cole  In  consideration  of  a  loan  of 
♦500,  made  by  the  latter  to  Steward  in  Au- 
gust, 1889.  The  loan  was  negotiated  by 
Dawes  &  Fobs,  copartners.  And  at  the  time 
■at  the  delivery  of  the  notes,  coupons,  and 
mortgage  to  Cole,  Dawes  &  Foss,  in  writing, 
guarantied  the  payment  of  said  principal  note 
«nd  the  coupons.  It  appears  also  that  Stew- 
ard paid,  or  promised  to  pay,  Dawes  &  Foss 
a  certain  compensation  for  procuring  this 
loan  for  him,  and,  to  secure  the  compensa- 
tion promised,  Steward  gare  Dawes  &  Foaa 
a  second  mortgage  upon  the  same  real  estate 
which  he  had  pledged  to  Cole.  It  appears 
tliat  trouble  arose  between  James  W.  Dawes 
and  Fayette  I.  Foss,  the  Individuals  compos- 
ing the  copartnership  of  Dawes  &  Foss,  that 
litigation  ensued,  and  that  the  court  In  which 
such  litigation  was  instituted  appointed  one 
Charles  C.  White  receiver  of  the  efPeets  ot 
said  copartnership  of  Dawes  &  Foss.  De- 
fault having  been  made  In  the  payment  of 
the  mortgage  debt,  William  S.  Flentham, 
Cole's  assignee,  brought  suit  to  the  district 
covart  of  Hitchcock  county  to  foreclose  the 
mortgage.  Daniel  O.  Steward  and  his  wife, 
James  W.  Dawes,  Fayette  I.  Foss,  and 
Charles  C.  White,  as  receiver  of  the  copart- 
nership effects  of  Dawes  &  Fose,  were  made 
parties  defendant  to  the  action.  The  connec- 
tion of  Steward  and  wife  with  the  case  need 
not  be  noticed.  Dawes  &  Foss  and  White, 
the  receiver,  entered  their  voluntary  appear- 
ance to  the  suit  of  Flentham.  In  due  time  a 
decree  was  rendered,  finding  the  amount  due 
Flentham  on  his  mortgage  debt,  and  giving 
him  a  first  Hen  upon  the  mort$;ai;ed  premises 
to  secure  Its  payment.  The  court  also  found 
the  amount  due  Dawes  &  Foss  and  the  re- 
ceiver on  the  second  mortgage  given  to  them 
by  Steward,  and  that  Dawes  &  Foss  and  the 
receiver  had  a  second  lien  upon  the  mort- 
gaged premises  to  secure  the  amount  found 
due  them.  The  real  estate  was  then  sold  by 
the  sberlft  at  public  auction,  and  purdiased 
by  Flentham.  After  applying  the  amount 
bid  at  the  sale  towards  the  payment  of 
Flentham'8  decree  and  the  costs  of  the  fore- 
closure proceedings,  there  still  remained  a 
balance  due  on  his  decree.  Flentham  moved 
the  court  for  a  personal  judgement  against 
Dawes  &  Foss  and  the  receiver  for  the  bal- 
ance remaining  unpaid  on  the  decree.  The 
district  court  denied  this  motion,  and  from 
this  order  Flentham  has  appealed. 

In  the  petition  filed  by  Flentham  for  the 
foreclosure  of  his  mortgage  he  averred  that 
Dawes  &  Foss  had  guarantied,  in  writing, 
the  payment  of  the  mortgage  debt,  setting 
•out  a  copy  of  the  guaranty,  and  that  White 


had  been  appointed  receiver  of  the  effects  of 
tlie  copartnership  of  Dawes  Sc  Foss;  and 
prayed  in  the  petition  for  a  personal  judg- 
ment against  Dawes  &  Fobs  and  White,  as 
receiver,  for  any  deficiency  that  might  be  due 
talm  after  applying  tbe  proceeds  of  the  sale 
ef  the  m<»tgaged  property  towards  the  liqui- 
dation of  the  mortgage  4ebt.  To  sustain  this 
decree  counsel  for  the  appellees  contends: 

L  That,  as  the  copartnership  effects  of 
Dawes  &  Foss  were  in  the  hands  of  a  re- 
ceiver, the  latter  could  not  be  sued  without 
leave  of  the  court  which  appointed  him,  and 
that,  as  such  leave  was  not  obtained,  the  dis- 
trict court  of  Hltchcods:  county  had  no  Juris- 
diction over  the  copartnership  of  Dawes  & 
Foss,  nor  over  the  person  of  the .  receiver. 
The  general  rule  undoi^tedly  is  that  a  re- 
ceiver may  not  be  sued  without  leave  of  the 
court  which  appointed  him.  But  if  this  rule 
is  applicable  to  such  a  case  as  the  one  at  bar 
it  would  seem  that  the  fact  that  the  receiver 
had  been  sued  without  leave  of  the  court  ap- 
pointing him  was  a  matter  of  defense  for  the 
receiver;  and  that  the  suing  him  without 
permission  of  the  oourt  which  appointed  blm 
would  not  of  Itself  render  Invalid  the  process 
of  the  court,  served  on  him,  nor  prevent  the 
Jurisdiction  of  the  court  In  which  be  was 
sued  from  attaching  to  his  person;  and  that 
a  Judgment  pronounced  against  such  receiver 
would  not  be  absolutely  void  for  want  of  the 
court's  Jurisdiction  over  him  because  the  rec- 
ord did  not  disclose  that  the  party  bringing 
the  suit  had  fli:st  obtained  leave  of  the  court 
who  appointed  the  receiver  to  sue  him.  The 
receiver  having  voluntarily  entered  his  ap- 
pearance in  this  action,  and  not  having  ob- 
jected to  the  Jurisdiction  of  the  court  over 
him  in  any  manner,  and  having  asked  the 
court  for,  and  obtained,  affirmative  relief  in 
the  action  by  taking  a  decree  on  the  mort- 
gage of  Dawes  &  Foss,  the  question  of  the 
Jurisdiction  of  the  district  court  over  the  re- 
ceiver comes  too  late,  and  he  must  be  deemed 
to  have  submitted  himself  to  the  Jurisdiction 
of  the  court,  and  to  have  waived  the  defense 
of  being  sued  therein  without  leave  of  the 
court  which  appointed  him.  In  re  Young,  7 
Fed.  855;  Naumburg  v.  Hyatt,  24  Fed.  898; 
Hubbell  V.  Dana,  9  How.  Prac.  424;  Jay's 
Case,  6  Abb.  Prac.  293. 

2.  A  second  argument  Insisted  on  to  sustain 
the  correctness  of  the  decree  Is  that  the  rec- 
ord does  not  show  that  Foss,  of  the  firm  of 
Dawes  &  Foss,  ever  guarantied  the  payment 
of  the  mortgage  debt  This  contention  Is 
wholly  without  merit.  The  guaranty  made 
by  Dawes  &  Foss,  of  the  payment  of  this 
mortgage  debt,  was  in  writing,  and  became 
and  was  a  Joint  and  several  obligation  of  the 
members  comiMslng  this  copartnership. 

3.  A  third  contMiUon  is  that  the  decree 
was  correct  because  Dawes  &  Foss  and  the 
receiver  had  no  notice  of  Flentham's  applica- 
tion for  a  deficiency  Judgment.  The  recital 
In  the  record  is  as  follows:  "Now  on  thi"  the 
2ddayofJune,  1892,    *    •    •   this  cause  corn- 
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Ing  on  for  cosfirmatlon,  •  •  •  the  drfend- 
ants  are  allowed  by  the  court  until  June  3d, 
10  o'clock  a.  m.,  to  show  cause  why  said  sale 
should  not  be  conflrmed,  and  deficiency  judg- 
ment rendered  against  James  W.  Dawes  and 
Fayette  I.  Poss,  etc.  •  •  •  And  now  on 
this  3d  day  of  June,  1892,  the  defendants 
having  failed  to  shQW  cause  why  said  sale 
should  not  be  conflrmed,  •  •  •  It  is  order- 
ed that  said  proceedings  be  and  they  are 
hereby  approved,  ratified,  and  conflrmed. 
•  •  •  And  thereafter,  the  same  day,  the 
cause  came  farther  on  for  bearing,  on  motion 
of  plalntltr  for  deficiency  judgment  against 
the  defendants  James  W.  Dawes  and  Fayette 
I.  Fobs,  In  consideration  whereof  the  court 
overruled  said  motion,  etc.  *  •  •"  Here, 
then,  Is  a  recital  In  the  record  that  Dawes  & 
Fcss  had  actual  notice  of  the  application  by 
Flentham  for  a  deficiency  judgment;  that 
they  applied  for  and  were  given  time  In  wbidi 
to  resist  said  application. 

4.  Another  contention  in  support  of  the  de- 
cree Is  that  the  rendering  of  a  deficiency 
judgment  In  a  mortgage  foreclosure  case  la 
the  exercise  by  the  court  of  its  legal  fUno- 
tions,  and  that  a  court  of  equity  has  no  juris- 
diction to  render  such  judgment  Section  847 
of  the  Code  of  Civil  Procedure  expressly  au- 
thorizes the  district  courts  of  this  state,  in  a 
suit  for  the  foredosure  of  a  real  estate  mort- 
gage, on  the  coming  In  of  the  report  of  sale 
of  the  mortgaged  premises,  to  decree  a  judg- 
ment and  award  execution  for  any  deficiency 
remaining  unpaid  on  the  decree,  after  the 
sale  of  the  mortgaged  property.  The  famil- 
iar principle  Is  that  when  a  court  of  equity 
acquires  jurisdiction  over  a  cause  for  any 
purpose  it  may  retain  the  cause  for  all  pm> 
poses  and  proceed  to  a  final  determination  of 
all  the  matters  at  Issue  In  the  case.  Morrls- 
sey  V.  Broomal,  37  Neb.  766,  66  N.  W.  383; 
Buchanan  v.  Origgs,  20  Neb.  165,  29  N.  W. 
297. 

B.  The  final  contention  In  supiwrt  of  the  de- 
cree Is  that  the  record  does  not  show  that 
Flentham  had  exercised  doe  diligence  to  col- 
lect the  mortgage  debt;  and  that  therefore 
the  guarantors  of  the  debt  had  been  released 
from  their  obligation.  No  such  defense  was 
interposed  by  Dawes  &  Fobs  or  their  receiver 
In  the  court  below;  nor  Is  there  In  the  record 
any  evidence  on  the  subject  whatever.  Nor  do 
we  think  that  any  laches  or  want  of  dlUgmce 
on  the  part  of  Flentham  In  his  efforts  to  col- 
lect this  mortgage  debt  would  afllord  any  de- 
fense to  Dawes  &  Foss.  In  Huff  v.  Slife,  25 
Neb.  448,  41  N.  W.  289,  this  court  held  that 
one  who  before  maturity  unconditionally 
guaranties  the  payment  of  a  promissory  note 
becomes  absolutely  liable  upon  the  default  of 
the  maker,  and  that  the  mere  neglect  of  the 
holder  of  a  note  to  sue  the  maker  does  not 
discharge  the  guarantor,  although  the  maker 
becomes  Insolvent. 

The  decree  appealed  from  Is  reversed,  and 
the  cause  remanded  to  the  district  court, 

•*Jx  instructions  to  render  a  per^tonal  judg- 


ment against  James  W.  Dawea  and  Fayette 
L  Fobs  and  Charies  C.  White,  aa  receiver, 
for  the  amount  remaining  unsatisfied  on  the 
decree  in  favor  of  Floitham.  Reversed  and' 
remanded. 


HANSEN  et  bL  v.  KINNEnr. 

(Supreme  CJoart  of  Nebraska.    June  22,  ISOS.) 

Appbal— FiLtxo  or  Thanscbift— PROCBSDinas  iv 

Ebxor— F11.1X0  OF  Pbtitiok — Jdbisdic- 

TION  op  Supbemb  Coobt. 

1.  The  rieht  of  appeal  is  a  statutory  one, 
and  the  jurisdiction  of  this  court  to  review  equi- 
ty cases  on  appeal  is  fixed  by  section  675  of  the 
dode  of  Civu  Procedure;  and,  unless  a  tran- 
script of  tile  judgment  sought  to  be  reviewed  on 
appeal  is  filed  in  the  office  of  the  clerk  of  this 
court  within  six  months  after  the  date  of  the 
rendition  of  the  decree  sought  to  be  appealed 
from,  this  court  has  no  jurbdiction  to  review 
such  Judgment. 

2.  Section  592  of  the  Code  of  Civil  Pn>- 
cedure  constrned,  and  heid,  that  the  commence- 
ment of  error  proceedings,  within  the  meaning 
of  said  section,  for  the  review  of  a  judgment  b.r 
this  court,  is  the  filing  In  the  office  of  the  derk 
of  this  court  a  petition  in  error.  Bemia  v.  Rog- 
ers. 8  Neb.  149,  and  Konntz  v.  State,  1  N.  W. 
142,  8  Neb.  294,  followed. 

3.  Where  it  is  sought  to  have  this  court 
review  on  error  the  judgment  or  final  order  of  a 
district  court,  a  petition  in  error  must  he  filed 
with  the  clerk  of  this  court  for  that  purpose 
within  one  year  after  the  rendition  of  the  judg- 
ment or  final  order  sought  to  t>e  reviewed;  and 
a  petition  in  error  filed  in  this  court  after  aajd 
time,  even  by  the  consent  of  the  parties  made 
defendants  in  error,  will  confer  no  jurisdiction 
on  this  court  for  the  review  of  such  judgment. 

4.  A  decree  was  rendered  in  a  district  coart 
on  the  30th  of  April,  1892.  No  motion  for  new 
trial  was  filed  below.  A  transcript  of  tiie  Judg- 
ment was  filed  in  this  court  on  the  2Sth  day  of 
April,  1803.  A  petition  in  error  was  filed  with 
the  clerk  of  this  court  on  the  2d  day  of  Septem- 
ber. 1893.  Bdd,  that  thU  court  had  no  junsdic- 
tion  to  review  the  judgment  either  on  appeal  or 
error. 

(Syllabus  by  the  Oonrt) 

Error  to  district  court,  Buffalo  county;  Hol- 
comb.  Judge. 

Action  by  Alphens  A.  Kinney  against  Anna 
H.  Hansen  and  others  to  enforce  a  mechan- 
ic's lien.  There  was  a  judgment  for  plaintiff, 
and  defendants  bring  errw.  Proceedings  In 
error  dismissed. 

Calkins  &  Pratt,  for  jdalntlffs  In  error. 
John  E.  Decker,  for  defendant  In  error. 

RAOAN,  C.  Thla  la  an  appeal  from  a  de- 
cree of  the  district  court  of  BuffUo  county. 
The  decree  was  rendered  on  the  30th  day  of 
April,  1892.  No  motion  for  a  new  trial  was 
filed.  A  transcript  of  the  judgment  was 
filed  In  this  court  on  the  25th  day  of  April. 
1893,  or  more  than  six  months  after  the  date 
of  the  rendition  of  the  judgment  appealed 
from. 

1.  The  right  of  appeal  Is  a  statutory  one. 
and  the  jurisdiction  of  this  court  to  review 
cases  on  appeal  is  fixed  by  section  675  of  the 
Code  of  Civil  Procedure;  and,  unless  a  tran- 
script of  the  judgment  sought  to  be  reviewed 
on  appeal  is  filed  in  the  office  of  the  clerk  of 
this  court  within  six  months  after  the  data 
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of  the  rendition  of  the  Judgment  or  order 
sought  to  be  appealed  from,  then  this  court 
has  no  jurisdiction  to  review  such  decree  or 
order  on  appeal.  As  the  transcript  of  the 
judgment  rendered  in  this  case  was  not  filed 
in  this  court  until  more  than  six  months 
after  the  date  on  which  the  judgment  was 
rendered,  we  are  entirely  without  Jurisdic- 
tion to  try  the  case  on  appeal. 

2.  Hansen,  howevM-,  has  filed  in  this  conrt 
a  petition  in  error,  and  seeks  to  have  this 
court  review  the  Judgment  by  that  means. 
This  petition  in  error  was  filed  In  this  case 
on  the  2d  day  of  September,  1883,  or  one 
year  fonr  months  and  two  days  after  the 
rendition  of  the  judgment  complained  of. 
Tbere  is  no  gaestion  of  the  right  of  a  litigant 
to  prosecute  to  this  court  a  petition  in  error 
for  a  review  of  a  decree  rendered  in  an 
equity  proceeding;  but  section  582  of  the 
Code  of  Civil  Procedure  providea  that  "no 
proceedings  for  reversing,  vacating  w  mod- 
ifying judgments  or  final  orders  shall  be  com- 
menced unless  within  one  year  after  the  ren- 
dition of  the  Judgment  or  making  of  the 
final  order  complained  of,"  etc.  And  section 
684  of  the  Code  of  Civil  Procedure  provides 
that  a  proceeding  to  obtain  such  reversal, 
vacation,  or  modification  shall  be  by  petition, 
entitled  "Petition  in  Error,"  filed  In  a  court 
having  power  to  make  such  reversal,  etc; 
and  thereupon  a  summons  shall  issue  and  be 
served,  cu*  publication  made,  as  in  the  com- 
mencement of  the  action.  The  commence- 
ment of  error  proceedings,  within  the  mean- 
ing of  said  section  682,  for  the  review  of  a 
judgment  by  this  court,  is  the  filing  in  the 
office  of  the  clerk  of  this  court  a  petition  in 
error  (Bemis  v.  Rogers,  8  Neb.  148;  Kountz 
V.  State,  8  Neb.  284, 1  N.  W.  142);  and,  unless 
that  Is  done  within  one  year  after  the  date 
of  the  rendition  of  the  Judgment  or  final 
order  sought  to  be  reviewed,  the  supreme 
court  will  acquire  no  Jurisdiction  of  the  case. 
Wo  have  no  authority  to  review  the  Judg- 
ment complained  of,  and  the  entire  proceed- 
ings filed  here  are  dismissed.    Dismissed. 


STRATTON  et  al.  v.  MEREDITH. 
(Snpreme  Court  of  Nebraska.    Jane  22,  1885.) 

AQBBEIfBMT  TO  PUBCnASS  NOTES— VaUDITT 

— Breach. 
Where  one  promises  that  he  will,  at  a 
certain  price,  purchase  certain  notes,  if  tlie  per- 
son to  whom  such  promise  is  made  shall  pro- 
cure the  title  to  said  notes  by  an  exchange  there- 
for of  other  property,  and  by  such  promise 
causes  the  proposed  exchange  to  be  made,  he  is 
bound  by  his  promise,  and  is  liable  for  payment 
of  such  damages  as,  by  the  violation  of  said 
promise,  he  has  caused  to  the  promisee. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Davis,  Judge. 

Action  by  George  Meredith  against  Charles 
B.  Stratton  and  another.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  Stratton 
brings  error.    Affirmed. 


0.  A.  Baldwin,  for  plaintiff  In  error  Sla- 
bangh  &  Rush,  for  defendant  in  error. 

RYAN,  0.  This  action  was  brought  in  the 
district  court  of  Douglas  county  for  the  re- 
covery of  damages  which  the  plaintiff,  in 
sold  court,  averred  that  he  had  sustained  by 
reason  of  the  fraud  and  deceit  practiced  up- 
on hUu  by  the  defendants.  It  was  alleged 
by  the  plaintiff,  In  his  petition,  that  he  had 
been  the  owner  of  a  certain  lot  in  Omaha; 
that  the  defendants  conspired  fraudulently  to 
obtain  from  said  plaintiff  a  conveyance  of 
his  interest  In  said  lot,  for  which  purpose  de- 
fendant Wilkinson  offered  to  fflEchange  for 
plaintiff's  sold  interest  two  notes,  of  $400 
each,  secured  by  a  mortgage  on  certain  land 
In  Brown  county,  and  represented  that  said 
notes  were  of  the  value  of  (760,  which  sum 
defendant  Stratton  would  be  willing  to  pay 
for  them  if  plaintiff  would  consent  to  ex- 
change hla  interest  In  the  lot  which  be 
owned  for  said  notes.  It  was  further  averred 
in  said  petition  that  these  representations 
were  made  for  the  purpose  of  inducing  plain- 
tiff to  part  with  his  lot,  without  any  inten- 
tion or  expectation  on  the  part  of  the  defend- 
ants that  Stratton  would  pui-chase  aald  notM 
from  plaintiff;  that  the  plaintiff,  relying  up- 
on the  aforesaid  representations,  made  the 
exchange,  as  he  had  been  solicited,  and  duly 
conveyed  his  lot,  receiving  in  exchange 
therefor  the  notes  and  mortgage  aforesaid; 
and  that  thereafter  defendant  Stratton  ab- 
solutely refused  to  purchase  said  notes.  It 
was  furthermore  alleged  by  the  plaintiff 
that  the  notes  and  mortgage  securing  the 
same  were  worthless,  and  were  so  known  to 
be  by  the  defendants  when,  by  their  rep- 
resentations and  promises,  they  induced 
plaintiff  to  exchange  his  lot  for  them.  In 
his  answer  the  defendant  Stratton  admitted 
that  there  were  certain  negotiations  between 
himself  and  plaintiff  about  said  notes,  but  he 
denied  that  he  ever  represented  that  he 
would  purchase  the  same,  or  that  said  notes 
were  of  any  value,  and  denied  that,  between 
himself  and  his  codefendaut,  there  had  been 
any  agreement  or  conspiracy  whatever. 
There  was  a  verdict  and  judgment  against 
both  defendants  for  the  sum  of  1877.60. 

The  defendant  Stratton  alone  prosecutes 
error  to  this  court.  There  was  a  sharp  con- 
tradiction and  irreconcilable  conflict  between 
the  evidence  adduced  by  one  side  and  that 
submitted  by  the  other.  That  for  the  plain- 
tiff was  of  such  a  nature  that,  if  believed  by 
the  jury,  there  was  disclosed  a  design  on  the 
part  of  Stratton  to  procure  Meredith  to  part 
with  the  title  to  his  lot  In  exchange  for  the 
two  notes  secured  by  mortgage  described  in 
plaintiff's  petition,  which  were  worthless. 
That  to  accomplish  this  purpose  he  repre- 
sented to  Meredith  that  if,  by  the  exchange 
of  bis  lot,  Meredith  should  become  the  owner 
of  the  aforesaid  notes,  he  (Stratton)  would 
purchase  them  for  $750,— a  sum  known  by 
bim    to   be   satisfactory   to   Meredith,— and 
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that,  relylnir  upon  the  representations  made 
by  Stratton,  as  of  his  own  personal  knowl- 
edge, the  Brown  county  land  mortgaged 
was  Tery  valuable,  and  that,  It  Meredith  se- 
cured the  aforesaid  notes  in  trade,  he  (Strat- 
ton) would  pay  the  aboTe-propoeed  consid- 
eration for  an  assignment  of  them,  plaintiff 
-conveyed  his  lot,  and  obtained  the  notes  and 
mortgage  aforesaid,  which  Stratton  has  ever 
since  refused  to  purchase  at  any  price  what- 
ever. It  is  doubtful  whether,  by  direct 
proofs,  there  was  shown  an  actual  conspir- 
acy between  Wilkinson  and  Stratton  to  bring 
about  the  result  which  in  fact  was  accom- 
plished. There  was,  however,  sufficient  to 
establish  a  common  purpose,  and  for  its  suc- 
cess the  evidence  was  ample  to  justify  the 
Jury  In  finding  that  Stratton  was  directly 
and  entirely  responsible.  The  result  testi- 
fied to  is  that  for  the  Interest  which  the  de- 
fendant in  error  once  had  in  the  lot  ex- 
changed for  the  above-mentioned  notes  he 
has  received  absolutely  nothing.  There  was 
•evidence  that  the  interest  of  which  the  de- 
fendant In  error  was  deprived  was  of  the 
value  of  $ilOO.  If  these  facts  were  estab- 
lished, defendant  in  error  was  entitled  to 
maintain  an  action  against  Stratton.  The 
«»tradlctory  proofs  made  by  plaintiff  in  er- 
ror were  direct  negatives  of  those  present- 
ed by  the  defendant  in  error.  Prom  a  con- 
sideration Off  the  bill  of  exceptions  alone. 
It  would  appear  that  Stratton  had  success- 
folly  disproved  the  facts  which  the  testi- 
mony against  him  tended  to  establish.  The 
verdict  of  the  jury  was  otherwise,  and  this 
verdict  was  sanctioned  by  the  presiding 
Judge  when  he  overruled  the  motion  of  Strat- 
ton for  a  new  trial.  The  deportment  of  dif- 
ferent witnesses,  especially  when  Interested 
parties  themselves  take  the  stand,  is  often 
very  convincing.  There  is  no  way  known 
by  which  this  disadvantage  can  be  counter- 
balanced, and  under  these  conditions  the 
only  course  open  In  this  court  is  to  accord 
to  the  verdict  of  the  Jury,  sanctioned  by  the 
approval  of  the  trial  Judge,  a  conclusiveness 
Uttle  short  of  absolute  verity,  as  to  facts  in 
reference  to  which  the  evidence  is  found 
conflicting.  Worthlngton  v.  Worthington, 
82  Neb.  334,  40  N.  W.  354;  Brown  v.  Hurst, 
8  Neb.  863;  HeUlng  v.  Security  Co.,  10  Neb. 
«11,  7  N.  W.  275;  Conrtnay  v.  Price,  12  Neb. 
188,  10  N.  W.  6U8;  Jennings  v.  Simpson,  12 
Neb.  558, 11  N.  W.  880;  McLaughlin  v.  San- 
dusky, 17  Neb.  110,  22  N.  W.  241.  There  Is 
found  no  error  in  the  record,  and  the  Judg- 
ment of  the  district  court  is  affirmed. 


STRATTON  v.  NYE  et  al. 
(Supreme  (Tonrt  of  Nebraska.    Jane  22,  1885.) 

CoxDcoT  or  Trial  — ABD8B    o»    DiscBmoM  — 
Btatiubiits  or  Counsel, —  Admissibiutt 

or  Evidence — Reveksiblb  Ehrok. 
1.  Conaideiable  discretion  is  vested  in  the 
trial   Judge   in   controlling   and    managing   the 


rontine  prowedings  at  the  trial,  and  tiiis  applies 
its  tile  opening  statempotB  of  counsel,  as  well 
as  to  other  incidents  of  the  triaL  The  discre- 
tion miist  be  a  reasonable  one,  and  it  is  only 
where  there  has  been  a  clear  abuse  of  discretioii 
that  the  error  will  be  corrected  by  a  reviewing 
court. 

2.  Where  the  defendant's  attorney,  in  hit 
opening  statement  to  the  jury,  with  ttie  permis- 
sion of  the  court,  and  against  the  objection  of 
the  plaintiff,  rebearseB  matters  wholly  foreign  to 
the  issues  in  the  case,  and  which  are  calcolated 
to  excite  the  prejudice  of  the  jury,  it  will  fur- 
nish good  cause  for  reversing  a  verdict  and 
judgment  rendered  for  the  defendant. 

3.  Hfld,  that  the  admiasion  of  certaia  testi- 
mony referred  to  in  the  opinion  was  reTcrBtbie 
error. 

(SyllabuB  by  the  Court) 

Error  to  district  court,  Samden  oonnty; 
Bates,  Judge. 

Action  by  James  W.  Stratton  against  \V. 
A.  Nye  and  asotfaer.  There  was  a  Judg- 
ment for  one  of  tlie  defendants,  and  plain- 
tiff brings  error.    Reversed. 

Ctood  &  €k>od  and  M.  B.  Reese,  for  plain- 
tiff In  error.  Geo.  L  Wright,  for  defend- 
ants in  error. 

NORVAL,  C.  J.  This  suit  was  broxight  by 
James  W.  Stratton  against  W.  A.  Nye  and 
David  Fraser  upon  a  promissory  note  pur- 
porting to  be  signed  by  them  for  $204,  pay- 
able to  the  order  of  C.  W.  Sanford,  and 
by  him  indorsed  to  the  plaintiff.  No  service 
of  summons  was  had  upon  Nye,  nor  did 
be  appear  to  the  action.  Fraser  answered 
by  a  general  denial,  his  defense  being  that 
the  note,  as  to  him,  was  a  forgery.  There 
was  a  trial  to  a  Jury,  with  a  verdict  and 
Judgment  hi  fhvor  of  the  answerlns  de- 
fendant, to  reverse  which  the  plaintiff  brings 
the  cause  to  this  court  on  error. 

Error  is  alleged  In  that  the  court  per- 
mitted, over  the  objection  and  exception  of 
the  plaintiff,  counsel  for  the  defendant,  bi 
his  opening  statement  to  the  jury,  to  say 
that  "W.  A.  Nye,  In  1889,  was  the  owner  of 
one  half  interest  on  a  comsheller,  in  con- 
nection with  Robert  Ollchrist;  that  some 
time  in  July  of  that  year  he  sold  that  half 
Interest  to  Mr.  Gilchrist,  and  after  this  he 
came  to  town,  and  mortgaged  the  same  half 
interest  which  he  had  sold  to  Mr.  Gilchrist'' 
The  foregoing  matters  rehearsed  to  the 
Jury,  even  if  true,  were  entirely  irrelerani 
to  the  issues  In  tite  case.  Tbey  ooold  not 
If  established  by  evidence.  In  the  least  de- 
gree tend  to  show  that  the  name  of  Fraser, 
attached  to  the  note,  was  not  his  genuine 
signature.  This  is  too  plain  for  arsvment 
It  is  not  only  the  province,  but  the  duty,  of 
the  trial  court,  to  see  to  It  that  couns^  is 
his  opening  address  to  the  Jury,  confine  bi3 
remarks  to  a  statement  of  the  nature  of  tbe 
Issues  to  be  tried,  and  an  outline  of  the 
evidence  by  which  the  cauM  of  action  or 
defense  is  to  be  established.  In  snch  opeo- 
Ing  statement,  it  Is  the  duty  of  counsel  to 
refrain  from  rehearsing  Irrelevant  and  prej- 
udicial  matters  or  facta  which  are   foreigo 
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t^   the  Issikb;    and,  where  cotmsel  abuses 
Cbe  piiTilege  of  advocacy  tn  his  opening  by 
rehearsing   Irrelevant   and   prejudicial   mat- 
ters, the  court  should,  especially  when  ob- 
jection Is  made,  reprove  the  practice  In  the 
liearing  of  the  Jury,  and,  aa  far  as  possible, 
remedy  the  mischief  by  instructing  the  Jury 
to  disregard  the  prejudicial  statements.    The 
trial  Judge  must  necessarily  have  a  broad 
<llscretion  In  such  matters.    But  if  counsel 
abuse  their  privilege,  or  the  trial  court  its 
discretion,   to  the  prejudice  of  a   party.   It 
la    suifldent  ground  for  a  reversal  of  the 
<?a8e.    1  Thomp.  TriaU,  §S  264-266;    Scrlpps 
▼.  Reilly,  35  Mich.  371;  Bennies  v.  Vogel,  87 
111.  242;  Ayrault  v.  Chamberlain,   83  Barb. 
229.    Id   the  case  at   bar,   counsel    for  the 
'defendant.    In    his    opening   statement,    re- 
peated before  the  Jury— and  that,  too,  with 
the  sanction  and  approval  of  the  trial  Judge 
— matters    entirely    foreign    to    the    Issues, 
which  had  a  tendency  to  excite  the  preju- 
dices of  the  Jury.    We  deem  this  error  good 
and  sufficient  cause  for  reversing  the  Judg- 
ment. 

Complaint  Is  made  because  the  court  per- 
mitted the  defendant's  witneeaea  (Joilins  and 
Moss  to  testify,  over  the  objections  and 
exceptions  of  plaintiff,  that  W.  A.  Nye,  the 
principal  maker  of  the  note  la  controversy, 
disposed  of  certain  mortgaged  property  dor- 
Ing  the  existence  of  the  lien,  and  without 
the  consent  of  the  mortgagee.  This  testi- 
mony was  clearly  Incompetent  and  prejudi- 
cial. What  has  been  said  in  discussing  the 
preceding  assignment  applies  to  this.  From 
the  fact  that  Nye  disposed  of  mortgaged 
chattels  contrary  to  law,  the  inference  is 
not  permissible  that  be  forged  the  name  of 
Fraser  to  the  note,  or  that  the  latter  did 
not  execute  the  instrument 

Equally  erroneous  was  the  admission,  over 
plaintiff's  objection,  of  the  testimony  of  the 
witness  T.  L.  Adams  to  the  effect  that  Nye 
was  flDBnclally  bankrupt  The  experience 
of  the  past  hath  not  shown  that  the  rich 
alone  are  honest  It  Is  not  a  crime  to  be 
poor,  nor  can  the  Insolvency  of  a  person 
be  shown  for  the  puriMse  of  establishing 
that  he  has  committed  a  forgery. 

It  is  also  insisted  that  the  court  erred  in 
permitting  the  witness  Sams  to  testify  to  a 
conversation  had  with  Nye  to  the  effect 
that  the  latter  stated  to  the  witness  he 
could  Imitate  the  signatures  of  any  person. 
We  think  the  contention  is  well  taken,  and 
that  the  objection  to  the  testimony  made 
when  offered  should  have  been  sustained. 
The  testimony  was  hearsay.  Nye  was  not 
a  party  to  the  suit,  not  having  been  served. 
Moreover,  had  he  been  duly  summoned,  the 
evidence  would  have  been  irrelevant  and 
incompetent,  since  it  would  be  the  proving 
by  one  defendant  the  declaration  of  a  co- 
defendant  made  in  the  absence  of  the  plain- 
tiff. The  evidence  could  not  in  the  least 
tend  to  prove  or  disprove  whether  Fraser 
v.68N.w.no.9— 59 


appended  his  name  to  the  note  In  question, 
or  whether  or  not  his  name  was  forged  by 
Nye.  The  admission  of  this  testimony  was 
highly  prejudicial  to  the  rights  of  the  plaln- 
Uff. 

Other  errors  are  assigned,  both  upon  the 
admission  and  exclusion  of  testimony,  and 
upon  the  giving  and  refusing  of  instructions, 
but  the  conclusion  reached  makes  it  un- 
necessary to  consider  them.  For  the  errors 
pointed  out  the  Judgment  is  reversed,  and 
the  cause  remanded  for  a  new  triaL  Re- 
versed and  remanded. 


HAROLD  et  al  V.  MOLINB,  MTLBURN  & 
STODDARD  CO. 

(Supreme  Court  of  Nebraska.    June  22,  1885.) 

APPBAL — ASSIONMENTB  OF  KSROR  —  SUFHOIIISCr. 

A  Joint  assignment  of  errors  by  several 
parties  which  cannot  be  sustained  as  to  all  who 
joined  therein  will  be  hdd  bad  as  to  all. 
(SyUabus  by  the  Court.) 

Emnr  to  district  court  Douglas  county; 
Hopewell,  Jndge. 

Two  actions  by  the  Moline,  MUbum  &  Stod- 
dard Company  against  James  Harold  and  J.C. 
Christensen.  The  cases  were  consolidated, 
and  Judgment  rendered  for  plaintiff,  and  de- 
fendants bring  error.     Affirmed. 

George  W.  Cooper  and  John  W.  Cooper,  for 
plaintiffs  In  error.  Switzler  &  Mcintosh  and 
Elmer  E.  Thomas,  for  defendant  in  error. 

NORVAL,  C.  J.  The  Moline,  MUbum  & 
Stoddard  Company  brought  two  actions  in  a 
justice's  court  against  James  Harold  and  J. 
C.  Christensen,  each  suit  being  upon  a  prom- 
issory note  executed  by  the  defendants. 
Judgments  were  rendered  against  them,  and 
thereupon  they  prosecuted  appeals  to  the  dis- 
trict court,  where  the  suits  were  consolidated 
by  stipulation  of  the  parties.  There  was  a 
trial  in  the  court  below  to  a  jury,  with  a  ver- 
dict in  favor  of  the  plaintiff  in  the  sum  of 
$200.23,  upon  which  Judgment  was  rendered 
on  May  26,  1893.  Afterwards,  on  the  5tb 
day  of  July,  1893,  Judgment  for  said  amount, 
on  motion  of  the  plaintiff,  was  likewise  ren- 
dered by  the  court  against  Swan  Peterson 
and  Kada  D.  Peterson,  sureties  on  the  appeal 
undertaidngs.  J.  C.  Christensen,  James  Har- 
old, and  the  Petersons  prosecute  error,  they 
having  filed  In  this  court  a  Joint  petition  in 
error.  An  examination  of  the  several  errors 
therein  assigned  discloses  not  one  which  af- 
fects all  the  plaintiffs  In  error  Jointly;  there- 
fore the  case  is  controlled  by  Gordon  v.  Llt- 
Ue,  41  Neb.  250,  59  N.  W.  783.  and  SmaU  ▼. 
Sandall  (decided  the  present  term)  63  N.  W. 
824,  where  it  was  held  that  a  petition  In  er- 
ror is  Indivisible,  and,  when  made  jointly  by 
several  parties,  it  will  be  overruled  as  to  all 
if  it  cannot  be  sustained  as  to  all.  Judgment 
affirmed. 
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STATE  BANK  OP  O'NEILL  v.  MATHEWS 

et  al. 
(Sapreme  Conrt  of  Nebraska.    June  22,  1893.) 

AB30I.UTB  Deed  to  Secuke  a  Debt — Absionmekt 
OF  Pakt  of  Debt— Effect. 

1.  A  deed  absolute  in  form  will  be  treat- 
ed as  a  mortgage  when  it  is  given  to  secure  pay- 
ment of  a  debt  although  the  parties  may  nsTe 
agreed  that  upon  default  of  payment  the  deed 
should  become  absolute. 

2.  A.  made  to  B.  his  promissory  notes,  and, 
to  secure  the  payment  therof,  conveyed  real  es- 
tate to  B.  by  aeed  absolute  in  form.  B.  sold  the 
notes  to  C,  and,  to  secure  them,  executed  to  O. 
an  instrument  in  the  form  of  a  mortgage  on  the 
land  conveyed  by  A.'s  deed.  Held,  that  this 
mortgage  would  be  treated  as  an  assignment  of 
the  mortgage  from  A.  to  B. 

3.  Where  a  mortgage  secures  the  payment  of 
several  notes,  the  assignment  of  one  of  the  notes 
is  an  assignment  protanto  of  the  mortgage;  and, 
in  the  absence  of  any  stipulation  to  the  contrary, 
all  the  notes  secured  by  the  mortgage  are  enti- 
tled to  share  pro  rata  in  the  distribution  of  the 
fund  realized  from  foreclosure  of  the  mortgage. 

4.  The  holder  of  several  notes  secured  by  the 
same  mortage  transferred  a  portion  of  them  to 

A.  by  general  indorsement,  and  thereafter  in- 
dorsed the  remaining  notes  without  recourse  to 

B.  Hdd  that  under  these  facts,  the  case  fell 
within  the  general  rule  above  stated. 

5.  The  fact  that  the  notes  first  to  mature 
were  transferred  prior  to  the  transfer  of  the  re- 
maining notes  did  not  imply  any  agreement  that 
those  first  transferred  should  have  preference. 

(Syllabus  by  the  Court.) 

Appeal  from  district  conrt,  Holt  county; 
Bartow,  Judge. 

Action  by  the  State  Bank  of  O'Neill  against 
W.  D.  Mathews  and  othera  to  foreclose  a 
mortgage.  There  was  a  decree  of  foreclosure, 
and  a  sale  had  thereunder;  and  from  the 
order  of  distribution  plaintiff  appeals.  Af- 
firmed. 

H.  M.  TJttley.  for  appellant  Tbos.  Carton, 
for  appellees. 

IRVINE,  C.  One  Donald  McLean  made  and 
delivered  to  W.  D.  Mathews  four  promissory 
notes,  each  dated  December  31,  1890,— one  for 
$2,000,  payable  ninety  days  after  date;  one 
for  $1,500,  payable  five  months  after  date; 
one  for  $1,300,  payable  six  months  after  date; 
and  one  for  $5,000,  payable  eight  months  af- 
ter date.  To  secure  tliese  notes,  he  conveyed, 
by  deed  absolute  in  form,  certain  real  estate  to 
Mathews.  The  pleadings  on  both  sides  admit 
tliat  this  conveyance  was  made  as  security, 
and  it  was  therefore  a  mortgage  in  spite  of 
its  form.  A  few  days  thereafter,  Mathews 
sold  the  three  notes  first  to  mattu-e  to  tlie 
State  Bank  of  O'Neill,  of  which  Mathews  was 
president,  and  at  the  same  time  executed  to 
that  bank  an  instrument  in  the  form  of  a 
mortgage  on  the  land  conveyed  to  him  by 
McLean.  This  mortgage  was  conditioned  to 
secure  all  four  notes.  The  three  notes  sold 
were  indorsed  by  McLean  generally.  Still 
later,  McLean,  in  part  payment  of  a  debt  to 
the  Thomson-Houston  Company,  indorsed  tbe 
remaining  note  without  recourse  to  that  com- 
pany. After  the  maturity  of  the  notes,  tbe 
bank  instituted  foreclosure  proceedings,  mak- 


ing the  Thomson-Houston  Company  a  party 
defendant  A  decree  of  foreclosure  waa  ten- 
dered, and  the  land  sold,  not  realising  enougb 
to  pay  all  the  notes.  Tbe  decree  bad  not 
fixed  the  order  of  payment,  but  directed  the 
purchase  money  to  be  brought  into  court  Af- 
ter this  was  done,  the  bank  applied  for  an 
order  distributing  the  money,  and  giving  it 
priority.  The  court  refused  this  order,  but. 
instead  thereof,  directed  the  money,  after 
payment  of  costs,  to  be  divided  pro  rata  be- 
tween the  bank  and  the  electric  company. 
From  this  order  the  bank  appeals. 

As  we  have  said,  tbe  conveyance  from  Mc- 
Lean to  Mathews  must  be  treated  as  a  mort- 
gage, and  this  notwithstanding  the  fkct  tbat 
McLean  testifies  tbat  the  agreement  was  that, 
if  the  first  note  was  not  paid,  the  deed  should 
become  absolute.  This  was  tbe  understand- 
ing, and  the  legal  effect  of  all  mortgages,  and 
the  whole  doctrine  of  foreclosure  and  redemi>- 
tlon  arose  from  courts  of  equity  reeving 
agrainst  this  agreement  and  Its  legal  effect 
This  deed  being  a  mortgage,  tbe  mortgage 
made  by  Mathews  to  the  bank  must  be  con- 
sidered merely  as  an  assignment  of  tbe  mort 
gage  from  McLean  to  Matbewa  It  therefore 
cuts  very  little  figure.  Tbe  mortgage  is  but 
an  incident  to  tbe  debt  and,  by  an  aasignmeDt 
of  tbe  debt,  the  mortgage  passes  to  the  a» 
signee.  Webb  v.  Hoselton.  4  Neb.  308.  It 
has  also  been  held  that,  where  a  mortgage 
secures  several  notes,  tbe  assignment  of  one 
of  the  notes  is  an  assigimient  pro  t&nto  of 
the  mortgage,  and  that  in  the  absence  of  auy 
stipulation  to  the  contrary,  notes  so  secured 
share  pro  rata  in  the  distribution  of  the  fund. 
Manufacturing  Co.  v.  McCargur,  20  Neb.  500. 
30  N.  W.  686;  Harman  v.  Barbydt  20  Neb. 
025,  81  N.  W.  488;  Todd  v.  Cremer.  36  Neb. 
430,  54  N.  W.  674;  Whipple  v.  Fowler.  41 
Neb.  675,  60  N.  W.  15.  Without  considering 
the  correctness  of  this  rule,  it  is  suflScient  to 
say  that  It  has  been  for  many  yeaia  estab- 
lisbed  In  this  state.  It  has  become  a  rule  of 
pr(q>erty,  and  it  wIU  not  now  be  disturbed. 
Is  there  anything  in  this  case  to  take  it  out 
of  the  rule?  There  Is  some  argument  on 
either  side  addressed  to  tbe  position  of  tbe 
parties  as  being  purchasers  without  notice. 
All  these  considerations  may  be  dismissed 
It  ia  true  that  Mathews,  dealing  with  the 
bank  in  bis  individual  interest  did  not  cbarjre 
the  bank  with  notice  of  facts  within  his  kmwl 
edge,  and  not  communicated  to  other  officers. 
Koehler  v.  Dodge,  31  Neb.  32S,  47  N.  W.  9i:i 
But  the  bank  had  notice  otherwise.  It  ap- 
pears from  McLean's  testimony,  which  is  al! 
tbe  evidence  in  the  case,  that  he  had  exjiectt^l 
to  sell  all  four  notes  to  the  bank,  but  tbe 
bank  declined  to  take  more  than  three.  There- 
fore, the  bank  had  knowledge  of  tbe  exlstemv 
of  the  four  notes,  and  the  mortgage  made  bj 
Mathews  to  the  bank  described  all  the  notes, 
and  in  that  way  charged  the  bank  with  di>- 
tlce.  Manufacturing  Co.  v.  McCargur,  aupn. 
Nor  can  the  electric  company  dalm  anythlnc 
as  a  purchaser  without  notice,  because  it  ai^ 
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peara  from  the  evidenoe  tbat  McLean  In- 
/ormed  tbe  company,  when  he  sold  them  the 
last  not^  that  the  other  notes  were  secured 
on  tbe  same  property.  It  Is  therefore  not 
necessBiy  to  consider  whether  tbe  situation 
would  be  different  If  either  party  took  with- 
out notice  of  the  rights  of  the  other.  The 
most  forcible  argument  made  on.  behalf  of 
the  appellant  Is  that,  having  indorsed  the 
three  notes  generally  to  the  hank,  if  McLean 
bad  retained  the  fourth  note  he  could  not,  as 
against  the  bank,  urge  a  right  to  participate 
pro  rata  In  tbe  proceeds  of  the  mortgage,  and 
that,  under  the  evidence,  the  electric  company 
bas  no  equity  superior  to  tbat  of  McLean.  This 
argument  appeals  to  the  writer  as  one  having 
in  principle  much  force,  but  in  Manufacturing 
Co.  V.  McCargur  there  was  a  general  indorse- 
ment, and  the  court  does  not  seem  to  have  re- 
garded that  fact  material.  Moreover,  the  princi- 
ple which  would  forbid  McLean,  had  he  retain- 
ed the  fourth  note,  from  claiming  the  right  to 
a  pro  rata  distribution,  is  based  on  the  policy 
of  courts  of  equity,  to  avoid  circuity  and 
multiplicity  of  actions  (Bank  ▼.  Wright  [Neb.] 
63  N.  W.  126),  rather  than  on  any  contractual 
obligation.  So  that  the  position  of  the  electric 
company,  as  transferee  of  the  fourth  note,  is 
not  the  same  as  McLean's  position  would  be 
bad  he  retained  it  The  electric  company  was 
not  surety  or  indorser  on  the  other  notes. 

It  Is  argued  ttiat  the  rule  requiring  that  such 
notes  shall  prorate  may  be  varied  by  special 
agreement  But  there  is  In  this  case  no  evi- 
dence of  any  such  agreement  The  fact  that 
some  of  the  notes  were  transferred  before  the 
others  does  not  imply  any  agreement  that  the 
notes  flnt  transferred  shall  have  priority. 
This  feature  existed  in  tbe  cases  we  have 
cited.  We  see  nothing  in  the  case  to  take  it 
out  of  the  general  rule.    Judgment  afBrmed. 


QUINN  V.  MOSS. 
(Supreme  Court  of  Nebraslui.    June  22,  1805.) 

COSTBACT  OF  GUABANTY— DiSOHiaOB    OF  GUAKA.N- 

TOR — Pakol  Etidesce — APPBAI/ — As- 

BiayME?(Ts  OF  Bbbok. 

1.  In  an  action  on  a  written  guaranty  to 
pay  for  a  qnantity  of  cigars  sold  to  a  third  per- 
son, it  was  held  that  the  fact  that  by  the  agree- 
ment of  the  seller  and  purchaser,  made  after  the 
execution  of  the  guaranty,  all  the  dgaig  of  a  par- 
ticular brand  named  in  the  order  were  not  sent, 
but  in  lien  thereof  were  substituted  an  equal 
number  of  the  same  quality,  liind,  style,  and 
price,  pat  up  under  another  brand,  did  not  coa- 
stitute  such  a  change  in  the  contract  as  to  release 
the  guarantor  from  liability,  especially  where 
it  was  not  shown  that  either  of  the  brands  had 
any  special  or  commercial,  value,  or  tbat  the 
brand  upon  the  boxes  containing  the  dgars  af- 
fected the  sale  thereof. 

2.  Hdd,  that  the  verdict  is  supported  by  the 
evidence. 

3.  Parol  contemporaneous  evidence  Is  inad- 
missible *o  vary  or  contradict  the  terms  of  a 
written  contract 

4.  An  assignment  of  error  is  insufficient 
which  fails  to  point  out  the  particular  error  ob- 
jected to. 

(Syllabur  by  the  Court) 


Error  to  district  court,  Douglas  county; 
Doane,  Judge. 

Action  by  Samud  R.  Moss  against  Edward 
Qulnn.  There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.     Affirmed. 

C.  A.  Baldwin,  for  plaintiff  In  error.  B.  N. 
Robertson,  for  defendant  in  error. 

NORVAL,  C.  J.  This  action  was  brought 
by  Samuel  R.  Moss  against  Edward  Quinn 
upon  a  written  contract  of  guaranty  for  the 
payment  of  a  bill  of  dgara  sold  by  the  plain- 
tiff to  one  B.  C.  Foley.  A  verdict  was  re- 
turned for  the  plaintiff,  and  upon  it  a  judg- 
ment was  rendered.  The  defendant  prose- 
cutes error. 

The  plaintiff  b^ow  is  a  manufacturer  of 
cigars  at  Lancaster,  Pa.,  and  in  February, 
1880,  he  sold,  through  his  travelin;;  sales- 
man, one  Rosenstlne,  to  one  B.  C.  Foley,  on 
eo  to  90  days  time,  the  foUowing  bUl  of 
cigars:  6,000  New  Arrival,  at  $15;  10,000 
OtelU,  at  $23;  10,000  La  Rosa  De  Key  West, 
at  $23;  5,000  Sweet  Buds,  at  |15.  The  follow- 
ing written  guaranty  was,  at  the  time  of  the 
purchase,  executed  by  the  defendant  and  at- 
tached to  the  bill  of  goods:  "I  beceby  guar- 
anty the  payment  of  the  above  bill,  bought 
by  B.  C.  Foley,  Omaha,'  Nebraska,  of  S.  R. 
Moss,  Lancaster,  Pa.    Edward  Quinn." 

One  of  the  defenses  interposed  is  that 
after  tbe  guaranty  was  given,  Foley  and 
Rosenstlne  changed  the  contract  by  the 
tenoB  of  which  a  new  and  different  selection 
of  cigars  was  made,  and  under  which  the 
cigara  were  furnished  Foley.  The  evidence 
shows  that  after  the  signing  of  the  contract 
it  was  agreed  between  Foley  and  Rosen- 
stine  but  5,000  Otella  should  be  sent  and  In 
lieu  of  the  other  5,000  of  that  brand  there 
should  be  shipped  an  equal  number  of  Key 
West  Extras,  that  5,000  Three  for  a  Quarter 
were  substituted  for  the  same  number  of 
the  brand  La  Rosa  De  Key  West  The  goods 
were  furnished  and  delivered  In  accordance 
with  this  arrangement  There  was  no 
change  in  the  prices  of  the  cigara  or  the  ag- 
gregate amount  of  the  bill. 

The  plaintiff,  by  several  witnesses.  Intro- 
duced evidence  tending  to  establish  that  the 
5,000  Key  West  Extras  furnished  were  of 
the  same  quality,  style,  and  make  as  the 
Otella,  except  the  label  on  the  box,  and  that 
in  quality,  and  in  every  other  particular,  the 
5,000  Three  for  a  Quarter  which  were  sent 
were  the  same  as  tbe  La  Rosa  De  Key 
West  There  Is  an  entire  lack  of  any  evi- 
dence that  the  brands  under  wtilch  cigars 
are  put  up  have  any  special  or  commercial 
value.  If  they  have  any  such  value  it  is  a 
matter  of  proof.  Ciertainly  it  Is  not  a  mat- 
tor  of  which  the  court  can  take  judicial 
knowledge.  The  only  change  made  from 
the  original  selection,  according  to  the  proof 
submitted  by  the  plaintiff,  consisted  in  the 
brands  or  labels  placed  upon  the  boxes,  and 
in  the  absence  of  any  showing  that  tefuds 
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affected  tbe  sales  of  tbe  dgara,  we  cannot 
say  that  the  original  contract  was  In  any 
material  respect  altered  or  changed.  There 
being  no  sulMtantlal  change  In  tbe  agree- 
ment, It  follows  that  the  guarantor  was  not 
released  from  bis  UablUty.  Flsberdick  y. 
Button  (Neb.)  62  N.  W.  488;  Feustmann  v. 
Gott  (Mich.)  32  N.  W.  860. 

At  this  point  we  bad  as  well  dispose  of  tbe 
assignment  that  the  yerdict  is  not  sustained 
by  tbe  eyldence.  It  is  argued  that  tbe  ct 
gars  delivered  to  Foley  by  tbe  plaintiff  be- 
low were  not  of  the  quality  promised  or  the 
samples  from  which  tbe  selections  were 
made.  There  Is  an  Irreconcilable  conflict  In 
tbe  testimony  as  to  whether  the  cigars  sent 
to  Foley  were  of  the  kind  and  quality  con- 
tracted for.  The  testimony  of  tbe  defend- 
ant's witnesses  is  to  tbe  effect  that  tbe  goods 
were  not  according  to  tbe  contract,  while 
tbe  testimony  on  behalf  of  the  plaintiff  tends 
to  show  tbat  the  cigars  dellrered  were  of  the 
style,  quality,  and  kind  purchased.  It  is 
true  tbat  tbe  brands  of  some  of  the  cigars 
delivered  were  different  from  those  describ- 
ed in  the  original  agreement;  but.  as  we  have 
already  seen,  this  variance  was  immaterial 
and  did  not  affect  tbe  validity  of  tbe  con- 
tract. Tbe  jury  by  their  verdict  bare  said 
that  Foley  got  tbe  goods  selected  and  pur- 
chased, and  their  finding  Is  not  without 
ami^e  evidence  to  support  it 

Another  assignment  is  tbat  tbe  court  erred 
In  excluding  testimony  offered  by  the  de- 
fendant below  to  show  tbat  at  the  time  tbe 
goods  were  purchased  and  tbe  guaranty  was 
given  tbe  plaintiff  agreed  tbe  cigatB  would 
be  union  made  and  union  labded.  This  tes- 
timony was  properly  excluded,  as  Its  admis- 
sion would  have  been  a  clear  violation  of  an 
elementary  rule  of  evidence  to  the  effect  tbat 
parol  contemporaneous  evidence  is  inadmis- 
sible to  vary  or  contradict  tbe  torms  of  a 
writtMi  contract  Tbe  order  for  the  cigars 
was  a  written  one  signed  by  Foley;  and  tbe 
guaranty  was  likewise  In  writing.  Tbe  pur- 
pose of  tbe  offered  testimony  was  to  add  to 
or  ingraft  upon  tbe  written  contract  a  stipu- 
lation qualifying  the  terms  thereof.  Under 
the  authorities,  such  evidence  was  not  ad- 
missible. 1  Greenl.  Ev.  (  275;  Hamilton  v. 
Thrall,  7  Neb.  210;  Dodge  v.  Klene,  28  Neb. 
216,  44  N.  W.  191;  Kaserman  v.  Fries,  83 
Neb.  427,  60  N.  W.  269;  Nichols,  Sbepard  & 
Ck>.  V.  Crandall  (Mich.)  43  N.  W.  875;  Brlnt- 
nall  V.  Brlggs  (Iowa)  54  N.  W.  531. 

Ckimplalnt  Is  made  In  tbe  brief  of  certain 
other  rulings  of  tbe  trial  court  on  tbe  admis- 
sion and  exclusion  of  testimony,  but  they 
will  not  be  reviewed,  inasmuch  as  the  rul- 
ings are  not  assigned  with  sufficient  partic- 
ularity in  the  petition  In  error,  tbe  assign- 
ments being:  "(8)  The  court  erted  In  refus- 
ing to  permit  tbe  defendant  to  give  to  tbe 
jury  certain  other  material  and  Important 
evidence  on  bis  part,  as  fully  appears  In  tbe 
record  of  tbe  evidence  kept  by  the  official  re- 
porter, and  which  refusals  were  excepted  to 


at  tbe  time  by  tbe  defendant  as  is  shown  br 
tbe  record.  (9)  The  court  erred  In  pennit- 
ting  tbe  plaintiff  below  to  give  certain  eri- 
dence  to  tbe  Jury  on  his  part,  against  tbe  ob- 
jection and  exception  of  the  defendant,  all 
of  which  appears  In  the  record  of  tbe  erl- 
dence  as  kept  and  reported  by  the  officii! 
reporter.  (10)  And  for  other  and  nuinif» 
reasons  appearing  of  record  In  tbe  case." 
These  assignments  are  too  general  and  1b- 
deflnlte  to  present  any  question  to  this  court 
for  review.  Wanser  ▼.  State,  41  Neb.  23S. 
50  N.  W.  909;  Kb-kendall  t.  Davis,  41  Net. 
285.  89  N.  W.  951;  Bloedel  v.  Zimmerman. 
60  N.  W.  6;  Wonderilcb  v.  Walker.  Id.  103: 
Wiseman  v.  Ziegler,  Id.  320. 

The  alleged  errors  In  giving  tnstmctioDS 
are  grouped  in  one  assignment  in  tbe  peti- 
tion In  error,  and  In  like  manner  the  alleged 
errors  In  refusing  requests  to  cliarge  are 
grouped  in  the  petition  In  error.  Dpon  doe 
consideration  of  tbe  InstructloDS  etren.  we 
find  tbat  one  or  more  is  free  from  criticism, 
and  that  at  least  one  of  tbe  instructions  re- 
fused was  faulty,  bence,  under  the  well- 
settled  rule,  tbe  assignments  relating  to  tbt 
Instructions  will  be  overruled. 

Tbe  Judgment  is  affirmed.    Affirmed. 


HAVBMBYER  et  aL  v.  PAUL  et  aL 
(Sapreaie  Court  of  Nebraska.     June  I&  18B6.) 

,  FOBECLOBURS  OF    HORTSAOB — SuPPI.CIiK:rriLI.    Pl- 

TiTios— Want  o»  Noticb  to  Depbxdast— E> 

VECT  —  FlKDINQS  —  SOFFlCraSCr   OP   KviDESCB— 

Notice  o»  Plbadi!7os — Mortoagb  Notb — Isteb- 

■8T — AGKKBXBNT  AS  TO  INTEBESI. 

1.  In  a  suit  *o  foreclose  a  mortgage,  the 
owner  of  the  equity  of  redemption  was  person- 
ally served,  and  answered  in  tbe  time  fixed  b7 
statute,  traversin);  the  material  allegations  of 
the  petition.  After  each  answer  day,  by  leare 
of  court,  but  without  notice  to  said  defendant 
the  plaintiff  filed  a  supplemental  petition  to  re- 
cover moneys  which  he  alleged  he  had  paid  oct 
to  insure  the  mortgaged  property  subsequent  !o 
tbe  bringing  of  the  snit  HM:  (1)  The  court 
erred  in  permitting  the  sapplemental  petition  m 
be  filed  without  notice  thereof  to  tbe  defen.J- 
ant  (2)  The  defendant,  having  answered,  waa 
bound  to  take  notice  of  any  reply  to  aurh  an- 
swer which  the  plaintiff  might  make,  bat  he 
was  not  compelled  to  take  notice  of  the  supple- 
mental petition  filed  in  the  cose.  (3)  The  de- 
fendant had  a  right  to  presume  tbat  the  coart 
would  render  no  other  or  different  decree  in  fa- 
vor of  the  plaintiff  than  that  prayed  for  by  hia 
in  his  original  petition.  (4)  That  because  the 
defendant  had  answered  the  petition  of  the  plain- 
tiff within  the  time  required  by  law,  it  would  not 
be  presumed  that  he  had  actual  knowledge  of 
the  filing  of  the  supplemental  petition.  (5)That 
the  plaintiff,  by  filing  the  supplemental  petition, 
in  effect  brought  another  suit  against  the  mort- 
gaged property  and  all  tbe  parties  to  the  oricinal 
action:  and  the  defendant  without  notice  of 
the  filing  of  sndi  supplemental  petition,  in  the 
absence  of  some  act  of  bis  by  which  be  waived 
such  notice,  wag  no  more  concluded  by  tbe  de- 
cree rendered  thereon  than  he  would  have  been 
by  a  decree  rendered  in  favor  of  the  plaintiff  on 
his  original  petition,  without  tbe  notice  or  serv- 
ice of  summons.  (B)  The  evidence  examined 
and  found  insufficient  to  support  the  finding  and 
decree  of  the  district  Murt  m  ftivor  of^e  plain- 
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tiff  on  the  canae  of  kction  set  oat  In  hia  supple- 
mentaljietitioii. 

2.  To  such  auit  a  Dtunber  of  persona  were 
made  codefendants  with  aaid  owner,  but  not 
served  with  process.  After  the  anawer  day  of 
such  owner  the  codefendanta  filed  anawera, 
claiming  liens  upon  ihe  mortgaged  property.  No 
notice  of  the  filing  of  these  answers  was  given 
the  owner  either  before  or  after  they  were  filed. 
Hrld:  (1)  That  thongh  the  Code  abrogated  the 
old  chanc^iT  practice,  regniring  defendants 
claiming  affirmative  relief  to  file  cross  bills  and 
serve  notice  thereof  on  parties  to  be  affected 
thereby,  it  did  not  abolish  the  principle  that  a 
party  is  entitled  to  notice  of  Jndidal  fvoceedlngs 
instituted  against  him  or  hia  property.  (2)  That 
the  answers  of  the  codefendanta  were  in  effect 
auits  againat  the  owner  of  the  mortgaged  proper- 
ty, and  he  waa  not  charged  with  notice  of  the  fil- 
ing of  anch  anawers  t>e^ase  be  had  been  served 
with  proceaa  and  answered  the  petition  ot  the 
plaintiff  within  the  time  required  by  law. 

3.  A  party  made  defendant  to  an  action, 
and  doly  served  with  process,  is  charged  with 
notice  of  whatever  answer  any  of  his  codefend- 
anta may  file  in  the  action  only  when  such  an- 
swer is  filed  by  snch  codefendant  within  the  time 
required  by  law.  Arnold  v.  Lumber  Co.,  65  N. 
W.  269,  86  Neb.  841.  and  caaea  there  cited,  fol- 
lowed, and  reaffirmed. 

4.  The  mortgage  bond  made  the  subject  of 
said  suit  drew  interest  at  6  per  cent  per  annum 
from  date  until  njatnrity,  and  10  per  cent  per 
annnm  after  matnrity.  Bdd,  that  a  decree 
based  on  said  bond  drawing  interest  at  7  per 
cent  per  annum  was  not  one  of  which  the  mort- 
gagor conid  complain. 

5.  Where  a  note  provides  for  a  lawful  rate 
of  interest  from  date  until  maturity,  and  a  high- 
er and  lawful  rate  ot  interest  afterwards,  the 
rate  of  interest  which  the  note  draws  from  Its 
date  to  maturity  is  the  contract  rate  for  that 
time,  and  the  rate  which  the  note  draws  after 
maturity  is  the  contract  rate  from  that  date 
within  the  meaning  of  section  3,  c.  44,  Comp. 
St  1893.  First  point  of  the  syllabus  in  Rich- 
ardson V.  Campbell,  61  N.  W.  753,  34  Neb.  181, 
overruled. 

6.  Said  section  3  construed,  and  hdd:  (1) 
Where  parties  to  a  contract  for  the  payment  of 
money  nave  not  agreed  upon  any  rate  of  inter- 
est or  agreed  upon  a  rate  less  than  7  per  cent, . 
the  judgment  based  on  such  contract  draws  in- 
terest at  the  rate  of  7  per  cent,  per  annum  from 
the  date  of  its  rendition.  (2)  Where  the  par- 
ties to  r  contract  for  the  payment  of  money 
have  agreed  upon  a  rate  of  interest  lawful, 
greater  than  7  t>er  cent,  the  judgment  based  on 
such  contract  will  draw  the  contract  rate  of  In- 
terest. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Douglas  county; 
Ferguson,  Judge. 

Action  by  William  F.  Havemeyer  and  anoth- 
er ap;alnst  George  J.  Paul  and  others  to  fore- 
close mortgages.  From  a  Judgment  deter- 
mining the  amount  due  the  rarlons  plaintiffs 
and  other  defendants,  defendant  George  J. 
Paul  appeals.    Reversed. 

George  W.  Shields,  for  appellant  WhartoD 
&  Baird,  Maboney,  Mlnaluin  &  Smyth,  Mc- 
Clanahan  &  HalllKan,  .Tohn  P.  Breen,  Wm.  A. 
Redlck,  and  Howitrd  B.  Smith,  for  appellees. 

RAOAN,  0.  William  F.  Hayemeyer  and 
W.  F.  R.  Mills— the  latter  as  receiver  of  the 
Hamilton  Loan  &  Trust  Company— brought 
this  suit  in  equity  to  the  district  cotirt  of 
Douglas  county,  mailing  William  J.  Paul,  the 
Pheniz  I.oan  Association,   George  J.  Paul, 


Fred  Renmping,  tlie  Midland  State  Bank, 
Geofge  B.  Christie,  George  Ij.  Oreen,  WlUiam 
D.  Mead,  3t.,  and  a  large  number  of  other 
persons  whose  connection  with  this  case  Is 
immaterial  here,  parties  defendant  Said  Wil- 
liam J.  Paul  had  executed  two  mortgages  to 
the  Hamilton  Loan  &  Trust  Company,  and  it 
had  assigned  one  of  said  mortgages  to  Have- 
meyer.  The  suit  was  brought  to  foreclose 
these  two  mortgages.  The  record  does  not 
disclose,  nor  is  the  inquiry  material  ho-e,  why 
or  upon  what  theory  Havemeyer  and  the  re- 
ceiver of  the  loan  and  trust  company  brought 
this  action  Jointly. 

The  action  was  brought  on  the  8th  day  of 
January,  1894,  and  a  summons  was  Issued 
fbr  all  the  parties  made  d^endnnts.  This 
summons  was  returned  on  the  13th  of  Jan- 
uary, duly  served  on  George  3.  Paul,  the  Mid- 
land State  Bank,  and  Fred  ReumpIng  only. 
None  of  the  other  above-mentioned  parties 
made  defendants  to  tbe  action,  so  tar  as  the 
record  shows,  ware  ever  served  with  pro- 
cess. The  answer  day  fixed  by  the  summons 
was  February  12,  1894.  On  the  8tb  of  Feb- 
ruary, 1894,  George  J.  Paul  filed  his  answer 
to  "the  petition"  of  Havemeyer  and  Mills, 
trarersing  its  avecments,  and  setting  out  that 
he  was  the  owner  of  the  mortgaged  premises, 
having  become  such  at  a  date  subsequent  to 
tbe  date  of  the  mortgages  being  foreclosed. 

On  the  30tb  of  January,  1894,  the  Midland 
State  Bank  filed  its  answer  and  cross  peti- 
tion, claiming  a  lien  upon  the  mortgaged 
premises.  On  the  16tfa  of  March,  1894,  by 
leave  of  the  court,  but  without  any  notice 
thereof  ever  having  been  served  ux>on  or  given 
to  George  J.  Paul,  Havemeyer  filed  a  supple- 
mental petition  in  the  action,  setting  out  that 
since  the  bringing  of  the  suit,  in  order  to  pro- 
tect his  mortgage  lien,  he  had  paid  out  $222.- 
77,  as  insurance  premiums  on  the  mortgaged 
premises,  and  prayed  that  he  might  be  given 
a  Hen  for  said  sum  and  interest  against  the 
mortgaged  property. 

On  the  24th  of  April,  W.  D.  Mead,  Jr.,  filed 
an  answer  and  a  cross  petition,  claiming  a 
lien  upon  said  mortgaged  property.  On  the 
25th  of  April,  George  L.  Green  filed  an  answer 
and  a  cross  petition,  claiming  a  Hen.  On  the 
27th  of  April  George  B.  Christie  filed  ananswer 
and  a  cross  petition  claiming  a  Hen  against 
said  property.  And  on  the  16th  of  June,  the 
Pbenlz  Loan  Association  filed  an  answer 
and  a  cross  petition  dalming  a  lien  against 
said  mortgaged  property.  It  Is  to  be  ob- 
served that  these  last  four  answers  and  cross 
petitions  were  filed  after  the  answer  day,  and 
without  notice  to  George  J.  Paul  or  the  other 
parties  to  the  suit  The  record  does  not  dis- 
close that  George  J.  Paul  ever  appeared  in 
the  case,  either  personally  or  by  counsel,  after 
the  filing  of  his  answer  on  February  8th,  un- 
til after  the  decree.  The  answer  of  Fred 
ReumpIng— if  Indeed  he  ever  filed  one— does 
not  appear  in  the  record. 

On  the  27th  -.nd  28th  days  of  June,  1894, 
the  court  heard  the  evidence  in  the  caae^  Have- 
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meyer,  Hills,  the  Midland  State  Bank,  Mead, 
Jr.,  Green,  Christie,  and  the  Pbenix  Loan  As- 
sociation appearing.  George  J.  Paul  did  not 
appear  on  the  trial,  either  in  person  or  by 
attorney.  On  the  30th  day  of  June,  1894, 
the  court  made  the  following  findings:  (1) 
That  there  was  due  Haremeyer  on  his  mort- 
gage bond  and  coupons,  and  for  insurance 
paid  since  the  bringing  of  the  suit,  $37,415.92, 
and  that  he  had  a  first  lien  upon  the  mort- 
gaged prop«ty;  (2)  that  there  was  due  Mills, 
receiver,  on  hie  mortgage,  $1,104.24,  which 
was  a  second  lien  upoa  the  mortgaged  prop- 
erty; (3)  that  there  was  due  the  Phenlx  Loan 
Association,  on  the  bvinds  and  mortgages  set 
out  in  its  answer,  $12,420.30,  which  was  a 
third  lien  upon  the  mortgaged  property;  (4) 
that  there  was  due  Fred  Reumping,  on  the 
Judgment  set  out  in  his  answer  and  cross  pe- 
tition, $486,  which  was  a  fourth  lien;  (6) 
that  there  was  due  William  Mead,  Jr.,  on 
the  Judgment  set  out  in  his  answer  and  cross 
petdtlon,  $2,184.24,  with  7  per  cent  interest 
thereon  from  December  29,  1890,  and  costs 
taxed  at  $333.16,  which  was  a  fifth  lien  on 
the  premises;  (6)  that  there  was  due  the 
Midland  State  Bank,  on  the  Judgment  set  out 
In  its  answer  and  cross  petition,  $419.80,  with 
Interest  thereon  at  10  per  cent,  per  annum 
from  January  6,  1891,  which  was  a  sixth  lien 
on  the  premises;  (7)  that  there  was  due  O. 
L.  Green,  on  the  Jud^rment  set  out  in  his  an- 
swer and  cross  petition,  $66,  with  interest  at 
7  per  cent  per  annum  from  May  11,  1891, 
which  was  a  seven tn  lien;  (8)  that  there  was 
due  George  B.  Christie,  on  the  Judgment  set 
out  in  his  answer  and  cross  petition,  $2,013.- 
.33,  which  was  an  eighth  lien.  The  decree 
provided  that  unless  the  said  sums  found  due 
should  be  paid  within  20  days  the  mortgaged 
premises  should  be  sold,  and  the  amounts 
found  due  paid  out  of  the  proceeds  of  said 
sale.  To  reverse  this  decree  George  J.  Paul 
has  appealed. 

1.  The  first  complaint  of  the  appellant  related 
to  the  action  of  the  court  in  Including  m  the 
amount  found  due  Havemeyer  the  amount  al- 
leged by  him  to  have  been  paid  for  insuring 
the  mortgaged  property  after  the  bringing  of 
the  suit  Section  149,  Code  Civ.  Proc.,  pro- 
vides that  "either  party  may  be  allowed  on 
notice  and  on  such  terms  as  to  costs  as  the 
court  may  prescribe  to  file  a  supplemental  pe- 
tition, answer  or  reply  alleging  facts  material 
to  the  case  occurring  after  the  former  peti- 
tion, answer  or  reply."  The  claim  of  Have- 
meyer for  payments  made  for  Insurance  on 
the  mortgaged  property,  after  the  bringing  of 
this  action,  was  a  separate  and  Independent 
cause  of  action,  and  one  that  arose  subse- 
quent to  the  bringing  of  this  suit  and  was 
properly  presented  to  the  court  by  a  supple- 
mental petition.  But  we  are  of  the  opinion 
that  the  learned  Judge  erred  in  permittliig 
Havemeyer  to  file  this  supplemental  petition, 
without  notice  thereof  to  George  J.  Paul  and 
other  parties  to  the  action  who  would  be  af- 
fected thereby.    Paul,  having  been  duly  serv- 


ed with  summons,  was  bound  to  take  notice 
of  any  reply  to  such  answer  which  Havemey- 
er might  make,  but  he  was  not  compelled  to 
take  notice  of  the  supplemental  petition  filed 
in  the  case  by  Havemeyer.  If  the  record  dis- 
closed that  Paul  was  present  in  court,  and 
consented  to  the  filing  of  this  supplemental 
petition,  that  would,  of  course,  be  a  wslver 
of  his  right  to  insist  upon  a  formal  notice 
thereof,  but  the  record  contains  no  sucb  dis- 
closure. If  it  appeared  from  the  record  that 
Paul  appeared  either  in  person  or  by  conoaeL 
and  participated  in  the  trial  of  the  case,  per- 
haps he  could  not  now  be  heard  to  complaiu 
of  his  want  of  notice  of  the  filing  of  such  sup- 
plemental petition;  but  as  already  stated,  the 
record  does  not  show  that  Paul  either  in  per- 
son or  by  attorney  was  present  at  or  par- 
ticipated in,  the  trial  of  the  case.  So  far  as 
the  record  shows,  Paul  had  no  knowledge 
whatever  of  the  existence  of  the  supplemental 
petition  in  question  until  after  the  rendition 
of  the  decree  appealed  from. 

By  the  summons  served  upon  Paul  he  was 
notified  tiuit  he  had  been  sued  by  Havemeyer. 
and  that  he  was  required  to  appear  and  an- 
swer his  petition  by  the  12th  of  February. 
He  appeared,  and  he  answered;  and  he  had  a 
right  to  presume  that  the  court  would  render 
no  other  or  different  decree  in  favor  of  Have- 
meyer than  that  prayed  for  by  him  in  his 
original  petitioiL  If  a  cause  of  action  accrued 
to  Havemeyer  against  the  mortgaged  proper- 
ty subsequent  to  the  date  of  the  filing  of  his 
petition,  end  if  he  desired  a  Judgment  or  de- 
cree on  such  cause  of  action,  he  pursued  the 
proper  course  in  presenting  the  mattor  to  tho 
court  by  a  supplemental  petition.  Bnt  Paul, 
without  notice  of  the  filing  of  such  supplt-- 
menrtal  petition,  or  without  some  act  of  fa:s 
by  which  he  waived  sucb  notice.  Is  no  moti- 
concluded  and  bound  by  the  Judgment  ren- 
dered thereon  than  he  would  have  been  by 
the  decree  rendered  in  favor  of  Havemeyer 
on  his  original  petition,  had  sucb  decree  bee\ 
rendered  against  the  property  without  anv 
summons  having  been  served  on  him.  Paul 
was  not  boimd  to  take  notice  of  the  filing  of 
the  supplemental  petition  of  Havemeyer  be- 
cause of  the  fact  that  he  had  been  serreJ 
with  a  summons  in  the  orighial  action,  and 
hnd  appeared  and  answered.  He  was  n-> 
more  bound  to  take  notice  of  the  supplemen:- 
al  petition  than  If  he  had  not  answered;  an>t 
It  will  scarcely  be  questioned  that  Paul,  h*d 
he  not  appeared  In  the  action,  thougb  duly 
served  with  summons,  would  not  have  been 
bound  by  the  decree  which  the  court  rendered 
on  the  supplemental  petition  of  Havemeyer 
In  the  absence  of  all  notice  thereof.  By  "tin 
filing  of  the  supplemental  petition,  Havemi'v- 
er,  in  effect  brought  another  suit  against  the 
mortgaged  property  and  all  the  parties  to  th-- 
original  action.  And  it  is  only  because  the 
cause  of  action  set  out  in  the  supplementil 
petition  was  connected  with  and  grew  out  of 
the  subject-matter  on  which  the  original  forr- 
closure  suit  was  based  that  Havemeyer  cou!  1 
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present  to  the  court  for  adjudication  such 
cause  of  action  by  supplemental  pleadings. 

But  tMs  decree  in  favor  of  Havemeyer  1b 
erroneous  for  another  reason.  As  already 
stated,  the  amount  of  the  lien  given  Have- 
meyer was  $37,416.02.  It  appears  from  the 
evidence  In  the  bill  of  exceptions  that  all  of 
this  decree  except  $224.92  was  made  up  of 
amounts  due  Havemeyer  from  William  3. 
Paul  on  certain  bonds  and  coupons,  but  $224.- 
82  of  the  decree  la  for  money  which  Have- 
meyer alleged  in  his  supplemental  petition  he 
had  paid  out  as  premiums  for  Insurance  on 
the  mortgaged  property,  after  the  bringing  of 
bis  foreclosure  suit  There  la  no  evidence  in 
the  bill  of  exceptions  which  shows,  or  tends 
to  show,  that  Havemeyer,  or  any  one  for  him, 
had  paid  out  any  sum  of  money  whatever  for 
insuring  the  mortgaged  property  after  the 
bringing  of  the  suit  The  solicitor  for  Have- 
meyer testified  on  the  hearing  that  he  had 
made  a  computation  of  the  amount  due  his 
client  up  to  the  first  day  of  the  term  of  court 
at  which  the  decree  was  rendered,  and  that 
the  amount  was  $37,415.92,  that  that  amount 
included  $224.77  of  insurance  paid  and  inter- 
est thereon  of  $2.15;  and  this  is  all  the  evi- 
dence in  the  record  on  the  subject  to  support 
the  decree  rendered  in  favor  of  Havemeyer 
on  his  supplemental  petition.  It  is  hardly 
necessary  to  remark  it  is  Insufficient. 

2.  After  February  12, 1894,  the  answer  day 
fixed  by  the  summons  issued  in  the  case  and 
served  on  George  J.  Paul,  to  wit,  on  April 
24th,  25th,  27th,  and  June  16th,  Mead,  Jr., 
Green,  Christie,  and  the  Pbenix  Loan  Associ- 
ation, respectively  on  said  dates,  without  ever 
having  been  served  with  process  in  the  case,— 
some  of  them  by  leave  of  court,  and  others 
without  such  leave,— filed  their  answers  In  the 
nature  of  cross  petitions,  claiming  liens  upon 
the  mortgaged  premises,  and  were  by  the  de- 
cree of  the  court  awarded  liens  against  said 
property,  as  already  stated. 

The  next  complaint  of  the  appellant  is  direct- 
ed against  the  decrees  awarded  said  last  four- 
named  parties.  Api>eUant'8  contention  Is  that 
the  decrees  are  erroneous  as  against  him  be- 
cause the  answers  or  cross  petitions  of  said  par- 
ties were  filed  out  of  time,  without  any  notice 
to  him.  It  is  to  be  remembered  in  this  connec- 
tion that  George  J.  Paul  was  duly  served  with 
summons,  and,  before  the  answer  day  fixed 
tliereby,  filed  his  answer  to  the  petition  of 
Havemeyer  and  Mills,  the  plaintifFs  below ;  that 
aside  from  this  the  record  discloses  no  ap- 
pearance, at  any  time  in  the  action,  by  Paul, 
either  in  person  or  by  attorney.  The  answers 
of  Mead  and  others  were,  in  effect,  suits 
against  Paul  and  the  mortgaged  proiwrty, 
brought  for  the  purpose  of  establishing  cer- 
tain liens  against  said  property.  Was  Paul 
bound  to  take  notice  of  the  answers  filed  by 
bis  codefendants  Mead,  Green,  Christie,  and 
the  Phenlx  Loan  Association,  because  of  the 
fact  that  he,  Paul,  had  been  duly  served  with 
process  in  the  action,  and  had  appeared  and 
answered  the  petition  of  the  plnlntlfTs?    We 


think  not  If  this  suit  had  been  brought  un- 
der the  old  chancery  practice  prevailing  be- 
fore the  adoption  of  the  Code,'  and  Mead  and 
others  had  been  made  defendants  to  the  ac- 
tion of  Havemeyer  and  Mills,  and  served  with 
process  In  that  action,  before  Mead  and  others 
would  have  been  allowed  to  file  their  cross 
petitions  or  cross  bills  for  affirmative  relief, 
they  would  have  been  first  required  to  answer 
the  bills  or  petitions  of  Havemeyer  and  Mills; 
and  to  their  cross  petitions  or  cross  bills  they 
would  have  been  compelled  to  make  Have- 
meyer and  Mills,  the  plaintilTs  In  the  original 
action,  defendants,  and  notify  them  of  the 
filing  of  such  cross  petitions  or  cross  bills  by 
the  process  of  the  court  in  the  nature  of  a 
summons.  The  Code  has  changed  this  prac- 
tice, but  it  has  not  abolished  the  principle  that 
a  party  Is  entitled  to  notice  of  Judicial  pro- 
ceedings Instituted  against  him  or  his  proi>er- 
ty. 

In  Hapgood  v.  Ellis.  11  Neb.  131.  7  N.  W. 
845,  it  was  held:  "In  a  foreclosure  suit, 
where  several  parties  are  made  defendants 
as  lien  holders,  subsequent  purchasers,  or 
lessees  of  the  mortgaged  premises,  their  sev- 
eral answers,  claiming  rights  as  such  lien 
holders,  subsequent  purchasers,  or  lessees, 
may  be  regarded  also  as  cross  petitions  for 
relief  as  against  their  respective  codefend- 
ants, as  well  as  against  the  plaintitT.  And 
any  such  defendant  regularly  served  with 
process,  who  falls  to  anbwer  any  material  al- 
legation contained  in  the  answer  of  his  code- 
fendant,  is  bound  thereby,  as  well  as  by  the 
decree  founded  thereon,  and  unless  he  ap- 
peals therefrom  the  same  becomes  as  to  him 
res  adjudicata."  But  an  examination  of  that 
case  leads  as  to  the  conclusion  that  the 
learned  Judge  who  wrote  the  opinion  meant 
no  more  than  this:  that  the  defendant  to  an 
action,  duly  served  with  process  therein,  is 
bound  by  or  charged  with  notice  of  the  aver- 
ments of  the  answer  of  his  codefendant  who 
had  answered  within  the  time  fixed  by  law. 

In  Manufacturing  Co.  v.  Clark,  23  Neb.  702, 
37  N.  W.  628,  the  rule  was  thus  stated: 
"While  all  parties  to  an  action  are  bound  to 
take  notice  of  pleadings  properly  filed  within 
the  time  required  by  law,  yet  where  a  party 
in  default  obtains  leave  of  court  to  file  a 
pleading  affecting  other  parties,  the  parties 
so  affected  should  be  notified  of  such  plead- 
ing." 

Carlow  T.  C.  Aultman  &  Co.,  28  Neb.  672, 
44  N.  W.  873,  was  a  suit  brought  by  one  Cur- 
tis against  Carlow  to  foreclose  a  mortgage. 
Aultman  &  Co.  was  made  a  party  defendant 
and  service  obtained  upon  it  by  publication, 
and  the  answer  day  fixed  for  May  17th.  Car- 
low  was  personally  served  with  a  summons, 
and  the  answer  day  for  him  was  fixed  on 
May  10th.  On  the  17th  day  of  May,  Aultman 
&  Co.  appeared  and  filed  its  answer  in  the 
nature  of  a  cross  bill,  asking  for  affirmative 
relief  against  Carlow.  It  was  urged  in  this 
court  that  the  Judgment  or  decree  pronoun- 
ced in  favor  of  Aultman  &  Co.  against  Carlow 
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was  ernmeons,  because  no  notice  of  tbe  fil- 
ing of  Its  cross  petition  by  Aultman  &  Oo. 
was  giyen  to  Carlow,  but  the  court  speaking 
through  the  present  chief  Justice  said: 
"When  a  defendant  in  an  action  flies  his  an- 
swer and  cross  petition  within  the  time  fixed 
by  law,  he  is  not  required  to  gtre  to  the 
otlier  parties  to  the  suit  any  notice  of  the  fil- 
ing of  such  pleadings." 

Arnold  v.  Lumber  Co.,  36  Neb.  841,  65  N. 
W.  269,  was  an  action  brought  by  the  lumber 
company  to  foreclose  a  mechanic's  lien.  Ar- 
nold, the  owner  of  the  real  estate,  was  made 
a  defendant,  and  duly  served  with  sum- 
mons. The  answer  day  as  fixed  by  the  sum- 
mons was  April  22d.  A  number  of  other  per- 
sons were  made  defendants  to  this  action, 
who  were  also  served  with  summons  at  the 
same  time  that  Arnold  was,  and  the  time  fix- 
ed for  them  to  answer  was  the  same.  Arnold 
made  no  appearance  to  the  action,  and  a 
decree  was  rendered  against  her  by  default. 
After  the  22d  of  April,  the  answer  day,  a 
number  of  the  codefendants  of  Arnold,  by 
leave  of  court  or  otherwise,  filed  answers  in 
the  nature  of  cross  petitions  in  the  action, 
claiming  liens  against  the  property  of  Arnold, 
and  were  by  the  court  awarded  liens  as 
prayed.  On  appeal  from  this  decree  by 
Arnold,  the  court  said:  "After  answer  day, 
if  a  defendant  files  a  pleading,  in  the  nature 
of  a  cross  petition,  against  tils  codefendants 
who  have  not  appeared  in  the  action,  such 
codefendants  can  be  concluded  in  respect 
thereto  only  by  their  appearance,  or  after  the 
service  on  them  of  a  notice  in  the  nature  of 
a  summons  as  to  such  pleading."  These  au- 
thorities, then,  establish  this  rule:  that  a  i>ar- 
ty  made  defendant  to  an  action,  and  duly 
served  with  process,  is  charged  with  notice 
of  whatever  answer  any  of  his  codefendants 
may  file  in  the  action,  only  when  such  an- 
swer Is  filed  by  such  codefendant  within  the 
time  required  by  law.  If  Mead  and  others 
bad  been  served  with  the  summons  that  was 
served  upon  Paul,  and  had  filed  their  an- 
swers on  or  before  February  12th,  or  if  on 
or  prior  to  that  date  they  had  obtained  from 
the  court  an  order  extending  the  time  for 
them  to  file  their  answers,  and  bad  filed  them 
within  the  time  given,  tiien  doubtless  Paul 
would  have  been  charged  with  notice  of  the 
averments  In  such  answers.  If  Mead  and 
others  had  been  served  with  notice  of  this 
suit  by  publication,  and  had  filed  their  an- 
swers within  the  time  fixed  therefor  by  tbe 
publication  notice,  (»  on  or  prior  to  the  ex- 
piration of  tliat  time  had  obtained  an  exe- 
cution of  time  in  which  to  answer,  and  bad 
answered  within  such  extension,  then  doubt- 
less Paul  would  have  been  cliarged  with  no- 
tice of  the  averments  of  their  answers.  If 
the  record  disclosed  that  Paul  or  his  coun- 
sel consented  to  the  filing  of  these  answers 
of  Mead  and  others,  then,  of  course,  such  con- 
sent would  amount  to  a  waiver  of  a  formal 
notice  thereof,  but  the  record  contains  r' 
such  disclosure.     If  it  appeared  from  the  rec- 


ord that  Paul,  either  in  person  or  by  eonn- 
sel,  luid  appeared  and  participated  in  Ut» 
trial  of  the  case,  it  may  be  that  such  appear- 
ance and  participation  would  estop  iilm  from 
insisting  that  tbe  decrees  rendered  against 
him  and  his  property  in  favor  of  Mead  and 
others  were  erroneous  because  the  answers 
and  cross  petitions  on  which  they  were  ba«ed 
were  filed  out  of  time  and  without  notice  to 
Mm,  but  n>  such  fact  appears  in  tbe  record. 

8.  The  next  complaint  which  we  notice  is 
tliat  the  decree  pronounced  in  favor  of  Fred 
Reumplug  is  not  sustained  by  sufllcient  evi- 
dence. The  decree  of  the  district  court  is  as 
follows:  "The  court  further  finds  tliat  there 
is  due  the  defendant  Fred  Reumping,  on  bis 
Judgment  described  in  his  answer  and  cross 
petition,  the  sum  of  $496,  and  Interest  there- 
on from  December  4,  1890,  at  the  rate  of 
10  per  cent  per  annum,  and  the  costs  of  suit, 
for  which  the  said  Reumping  is  entitled  to  a 
valid  fourth  lien  on  said  premises  from  De- 
cember 27,  1890."  As  already  stated,  the 
answer  and  cross  petition  of  Reumping,  If 
one  was  ever  filed,  is  not  In  the  record.  The 
evidence  In  the  bill  of  exceptions  to  support 
this  decree  is  as  follows:  "James  EL  Adams 
ofiTered  proof  on  the  claim  of  Fred  Reumping." 
The  court:  "What  is  the  amount  due  Mr. 
Adams  r  Mr.  Adams:  "$496,  interest  10  per 
cent  from  December  4,  1890;  and  it  is  a 
lien  from  December  27,  1800,  the  date  of  the 
filing  of  tbe  transcript  This  Is  the  Judg- 
ment of  Fred  Reumping."  Then  follows  "p. 
72,"  tefarrlng  to  page  72  of  the  bill  of.  ex- 
ceptions, which  is  as  follows: 

Bxecntlon  Docket  1,  Page  258. 

iwitAnf       imK  Amt. Total  Amt. ol 

Fnd  Beompllif      County  Court. 

T.  Doaxlas  Coaav.  *  U 

WUIlam  J.  PaoL      De«.  4th,  18M.  .76  Iu«.  L.G. 

Iiit.lO;(4M.M  .Mfllepd. 

.10       •• 
t.OOEz.*nt. 
1890.    Dec.  27.    FUed  transcript 

"      praecipe  for  execution. 
Isaned  execntion. 
June  17tli.    Execution  returned  endorsed  as 
follows,  to  wit: 

Received  this  writ  December  27th,  1800,  and, 
not  being  able  to  find  any  property  of  the  with- 
in-named defendant  in  Donglas  coanty  on 
which  to  levy,  the  same  is  retvimed  whoUv  ud- 
satisfied.  John  F.  Boyd.  Sheriff. 

By  Henry  Greber,  Deputy. 
Fees  $l.ia 

Execntion  Docket  1,  page  258. 

It  would  seem  that  Reumping  owned  a 
Judgment  against  William  J.  Paul,  and  be 
claimed  that  such  Judgment  was  a  Uen  upon 
the  real  estate  In  controversy  in  this  action. 
If  we  assume  that  he  filed  an  answ^,  as  tbe 
decree  of  the  district  court  indicates,  setting 
out  this  Judgment,  the  evidence  offered  in  bis 
behalf  did  not  prove  the  averment  of  hla 
cross  petition  or  answer.  Burge  v.  Oandy, 
41  Neb.  149,  59  N.  W.  359;  Morrison  ▼.  Bosrs 
(Neb.)  02  N.  W.  478.  A  Judicial  record  of  this 
state  may  be  proved  by  the  producing  of  the 
original  or  l>y  a  copy  thereof,  certified  by  the 
clerk  or  the  person  having  the  legal  custody 
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thereof,  authendcnted  by  big  seal  of  office  if 
he  have  one.     Ck)de  Cly.  Proc.  i  413, 

4.  Havemeyer'B  original  petition  was  based 
CD  a  real-estate  mortgage  honA,  due  five  years 
from  date,  drawing  interest  at  the  rate  ot  6 
per  cent,  per  annum,  payable  semiannually 
until  maturity,  and  10  per  cent,  per  annum, 
payable  semiannually  after  maturity.  The 
district  court  awarded  Havemeyer  interest  on 
the  decree  rendered  on  tbie  bond  a^  7  per 
cent  per  annum  from  the  first  day  of  the 
term  of  court  at  which  the  decree  was  ren- 
dered. The  appellant  assails  the  correctness 
of  this  decree  in  this  re-spert  his  contention 
lieing  that  interest  should  have  been  award- 
ed Havemeyer  on  this  decree  at  the  rate  of 
G  per  cent.  only.  By  the  law  In  force  on  the 
subject  of  interest,  prior  to  the  act  of  June 
1,  1879  (the  present  law),  the  highest  legal 
contract  rate  of  Interest  was  12  per  cent,  per 
annum;  and,  where  no  rate  of  Interest  was 
fixed  by  the  contract,  it  drew  10  per  cent, 
per  annum;  and  Judgments  and  decrees  for 
the  payment  of  money  from  the  date  of  the 
rendition  thereof  drew  interest  at  the  rate  of 
10  per  cent     See  Gen.  St  1873,  c.  34. 

Gregory  v.  Hartley,  6  Neb.  356,  was  decid- 
ed under  the  old  statute.  In  that  case  the 
note  appears  to  bare  drawn  interest  at  the 
rate  of  7  per  cent  per  annum,  payable  semi- 
annually until  maturity,  and  10  per  cent 
thereafter.  The  district  court,  by  its  decree, 
awarded  the  plaintiff  below  Interest  thereon 
at  the  rate  of  12  per  cent.,  and  on  error  pro- 
ceedings to  this  court  the  decree  was  reversed, 
the  court  holding  that  there  was  ho  authority 
under  the  statute  to  render  a  decree  draw- 
ing 12  per  cent,  interest  except  in  cases 
where  the  debt  upon  which  the  decree  was 
predicated  was  drawing  that  rate  of  interest 
But  the  court  did  not  decide,  so  far  as  the 
recorded  opinion  shows,  whaft  rate  of  interest 
the  district  court  should  have  awarded  the 
complainant  In  the  decree. 

In  Weyrich  v.  Hobleman,  14  Neb.  432,  16 
N.  W.  436,  the  note  drew  Interest  at  10  per 
cent  per  annum  from  date  until  maturity, 
and  contained  a  provision  that  if  not  paid  at 
maturity  it  should  draw  Interest  at  24  per 
cent,  per  annum  thereafter.  The  court  con- 
strued the  provision  for  24  per  cent  per  an- 
num from  maturity  as  a  penalty,  and  held 
that  the  holder  of  the  note  was  entitled  to  a 
Judgment  for  the  face  of  bis  note  with  inter- 
est thereon  at  the  rate  of  10  per  cent  per  an- 
num. The  question  raised  and  argrued  In  the 
case  seems  to  have  been  whether  the  note 
was  usurious,— whether  the  holder  of  the  note 
was  entitled  to  a  Judgment  for  the  face  of  his 
note  with  10  per  cent.  Interest  from  Its  date 
until  i)ayment;  and  whether  he  was  entitled 
to  have  such  Judgment  draw  Interest  at  the 
rate  of  10  per  cent  per  annum  from  its  rendi- 
tion is  not  decided  in  the  case,  although  such 
seems  to  be  the  fair  inference. 

In  Kellogg  T.  Lavender,  15  Neb.  256,  18  N. 
TV.  38,  the  note  drew  interest  at  the  rate  of  12 
per  cent,  per  annum  from  date.     The  district 


c-ourt  gnve  the  holder  of  the  note  interest  at 
12  per  cent  from  ita  date  to  maturity;  from 
maturity  to  June  1, 1879,— the  date  of  the  tak- 
ing effect  of  the  present  Interest  law,— 10  per 
cent;  and  from  June  1,  1879,  7  per  cent  On 
appeal  this  court  modified  the  decree  of  the 
district  court  and  gave  the  holder  of  the  note 
interest  thereon  at  the  rate  of  12  per  cent  per 
annum  from  the  date  of  the  note  to  the  date 
of  the  decree.  What  rate  of  interest  the  de- 
cree should  draw  does  not  appear  to  bave- 
been  made  a  question  in  the  case,  nor  is  any 
opinion  expressed  by  the  court  as  to  what 
rate  of  interest  the  decree  should  draw. 

In  Hager  v.  Blake,  16  Neb.  12,  19  N.  W. 
780,  the  note  drew  Interest  at  the  rate  of  12 
per  cent,  per  annum  from  date  until  paid, 
and  contained  a  provision  that  overdue  inter- 
est should  draw  interest  The  question  pre- 
sented by  the  case  was  whether  the  provision 
for  compound  Interest  made  the  note  usuri- 
ous. The  court,  after  disposing  of  that  ques- 
tion, by  holding  that  such  provision  did  not 
render  the  contract  usurious,  cites  Kellogg  v. 
Lavender,  15  Neb.  256,  IS  N.  W.  38,  as  an  au- 
thority for  the  proposition  that  the  contract 
rate  mentioned  In  the  note  continues  until 
the  payment  thereof,  and  said  that:  "The 
rate  of  Interest  agreed  upon  In  a  written  con- 
tract, not  in  excess  of  that  allowed  by  statute, 
continues  until  paj-ment"  In  Upton  v. 
O 'Donahue,  32  Neb.  565,  49  N.  W.  267,  a  case 
decided  under  the  present  Interest  law,  the 
note  drew  interest  at  the  rate  of  6  per  cent, 
per  annum  payable  semiannually  until  mar 
turlty,  and  10  per  cent  after  maturity.  The- 
court  held  that  the  agreement  to  pay  Interest 
at  10  per  cent  per  annum  after  the  maturity 
of  the  note  was  in  the  nature  of  a  penalty, 
and  did  not  Increase  the  rate  of  interest  pre- 
viously agreed  upon  by  the  parties,  agahi 
citing  Weyrich  v.  Hobleman,  14  Neb.  432,  16 
N.  W.  436.  The  decree  was  reversed,  and  the 
cause  remanded  to  the  district  court,  with  In- 
structions to  enter  a  decree  for  the  amount  of 
the  note  and  G  per  cent  Interest  thereon. 

In  Richardson  v.  Campbell,  34  Neb.  181,  51 
N.  W.  763,  the  construction  of  the  present 
Interest  law  was  again  before  the  court,  and 
In  the  first  point  of  the  syllabus  It  is  said: 
"Where  money  has  been  loaned  at  a  specific 
rate  of  Interest  as  10  per  cent,  and  the  note 
contains  a  provision  that,  if  not  paid  at  ma- 
turity, the  maker  shall  pay  12  pa*  cent  there- 
after, the  higher  rate  is  In  the  nature  of  a 
penalty,  and  the  contract  rate  will  continue 
as  before  the  maturity  of  the  note."  This 
last  case  lays  down  the  rule  tliat  where  a 
note  draws  Interest  at  6  per  cent,  per  annum 
from  date  to  maturity,  and  a  higher  lawful 
rate  of  int^est  afterwards,  the  higher  rate 
is  to  be  regarded  as  a  penalty  and  not  en- 
forceable, and  that  the  rate  which  the  note 
drew  from  its  date  to  maturity  Is  to  be  re- 
garded as  the  contract  rate  fixed  by  the  par- 
ties. It  Is  to  be  observed  that  the  rule  here 
announced  is  predicated  on  Weyrich  v.  Ho- 
bleman, 14  Neb.  432,  16  N.  W.  436,  but  In. 
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that  case  the  rate  of  Interest  which  the  note 
drew  aftar  maturity  was  24  per  cent.,  or  an 
unlawful  rate,  while  In  Richardson  v.  Camp- 
bell, supra,  the  rate  of  Interest  after  ma- 
turity was  a  lawful  one.  It  may  be  that.  If 
a.  promissory  note  provides  tor  the  payment 
of  an  unlawful  rate  of  Interest  after  Its  ma- 
turity, the  courts  would  regard  such  unlawful 
rate  of  Interest  as  a  penalty,  and  refuse  to 
■enforce  It,  but  no  reason  exists  for  refusing  to 
-enforce  the  lawful  contracts  of  parties  In  th^ 
absence  of  fraud,  mistake,  or  their  being  un- 
-consclonable.  We  think  therefore  that  the 
rule  as  laid  down  In  the  first  point  of  the 
syllabus  of  Richardson  v.  Campbell,  supra,  Is 
too  broad,  and  that  the  correct  rule  Is  this: 
Where  a  note  provides  for  a  lawful  rate  of 
interest  from  date  to  maturity,  and  a  higher 
and  lawful  rate  of  Interest  afterwards,  the 
rate  of  Interest  which  the  note  draws  from 
Its  date  to  maturity,  and  the  rate  which  the 
note  draws  after  maturity,  are  both  the  con- 
tract rates  of  the  parties,  and,  since  they  are 
lawful,  are  enforceable. 

Section  3,  c.  44,  Comp.  St  1893,  provides,  in 
substance,  that  all  decrees  and  Judgments  for 
the  payment  of  money  shall  draw  Interest  at 
the  rate  of  7  per  cent,  per  annum  from  the 
date  of  the  rendition  thereof  until  paid,  but, 
if  such  Judgment  or  decree  is  founded  upon  a 
contract  by  the  terms  of  which  a  greater  rate 
of  lawful  Interest  shall  have  been  agreed  up- 
on, then  such  judgment  or  decree  shall  draw 
the  same  rate  of  interest  which  the  contract 
on  which  such  judgment  or  decree  is  based 
drew.  In  the  case  under  consideration,  as 
already  stated,  the  bond  drew  interest  at  the 
rate  of  6  per  cent  per  annum  from  date  until 
maturity,  and  10  per  cent  after  maturity. 
We  conclude  that  the  contract  rate  between 
the  parties  to  the  l>ond  was  6  per  cent  per 
annum  to  its  maturity,  and  10  per  cent  there- 
after, and  that  the  decree  rendered  thereon 
should  draw  Interest  at  the  rate  of  10  per 
cent  The  construction  placed  on  said  sec- 
tion 3  by  the  court  is:  Where  parties  to  a 
contract  for  the  payment  of  money  have  not 
contracted  for  any  rate  of  interest,  or  con- 
tracted for  a  rate  less  than  7  per  cent  per 
annum,  a  Judgment  based  on  such  contract 
will  draw  interest  at  the  rate  of  7  per  cent 
per  annum  from  the  date  of  Its  rendition; 
where  the  parties  to  a  contract  for  the  pay- 
ment of  money  have  agreed  upon  a  rate  of 
interest  lawful  greater  than  7  per  cent  per 
annum,  the  Judgment  based  on  such  con- 
tract will  draw  the  contract  rate  of  interest. 
The  precise  question  is  this:  What  rate  of 
Interest  does  a  Judgment  draw,  based  on  a 
contract  for  the  payment  of  money,  which  by 
its  terms  draws  less  than  7  per  cent  per  an- 
num? This  question  has  never  been  present- 
ed to  nor  passed  upon  by  this  court  The 
opinion  of  the  writer  is  that  where  parties 
to  a  contract  for  the  payment  of  money  have 
agreed  upon  a  rate  of  Interest  lawful,  and 
such  contract  is  reduced  to  Judgment,  the 
Judgment  should  bear  the  same  rate  of  in- 


terest which  the  contract  drew,  for  tbe  reason 
that  though  the  contract  Is  merged  In  tbe 
Judgment,  still,  a  Judgment  Is  not  the  making 
of  a  new  contract  for  the  parties,  but  one  step 
which  the  law  takes  to  carry  out  tbe  contract 
made. 

The  district  court  did  not  err,  as  against 
the  mortgagor,  in  allowing  Havemeyer  inter- 
est at  7  per  cent  per  annum  on  the  decree 
rendered  in  his  favor  on  the  mortgage  bond. 
For  tlie  other  errors  moitioned,  the  entire  de- 
cree Is  reveraed,  and  the  cause  remanded  to 
the  district  court  for  further  proceedings,  and 
with  instructions  to  tax  the  entire  costs  of 
this  case,  including  the  costs  of  this  appeal. 
to  Havemeyer,  Mead,  Jr.,  Green,  Christie. 
Pheniz  Loan  Association,  and  Reumping,  in 
such  proportions  as  the  court  may  deem  Jnst; 
and  to  require  each  of  said  parties  to  pay  the 
amount  of  costs  taxed  against  him,  as  a  con- 
dition precedent  to  such  party's  right  to  be 
further  heard  in  this  case.  Reversed  and  re- 
manded. 


PATTEN  T.  LANE  et  aL 
(Supreme  Conrt  of  Nebraska.     June  18,  ISKS.'i 
Practice  ix  Actions  in  Rbm  — Notics  or  Citoss 

Bll.1. — UkOBBB — ^IBREODLAKITT. 

1.  When,  under  our  practice,  the  defendants 
to  an  action  in  rem  are  reqaired  to  disclose  their 
interests  in  the  subject  of  the  controverBy,  noti<v 
of  a  cross  bill  is  to  be  regarded  as  a  proceeding 
in  tbe  cause  designed  to  assist  in  the  proaecation 
thereof,  and  accordingly  interlocutory  in  char- 
acter. 

2.  In  such  case,  a  decree  baaed  upon  a  aota- 
bill,  filed  by  a  single  defendant  after  answer 
day,  his  codefendants  having  made  no  appear- 
ance, is  irregular  merely,  and  not  void  for  want 
of  jnrisdictioQ. 

S.  Arnold  v.  Lumber  Co.,  66  N.  W.  269,  SC 
Neb.  841,  distinguished. 
(Syllabus  by  tbe  Court.) 

Appeal  from  district  conrt,  Douglas  county: 
Irvine,  Judge. 

Action  by  Charles  T.  Patten  against  Charles 
H.  Lane  and  others.  From  a  decree  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

McCIanahan  &  HaUlgan,  for  appellant 
Wharton  &  Baird,  for  appellees. 

POST,  J.  This  Is  an  appeal  from  a  decree 
of  the  district  court  for  Douglas  county,  dis- 
missing the  petition  of  the  plialntiff,  by  which 
he  seeks  to  set  aside  a  deed,  executed  by 
him  to  the  defendant  Lane,  for  lot  10  in  block 
34  in  Kountz  Place,  In  the  city  of  Omaha; 
also  to  set  aside  a  deed  for  the  same  property 
from  John  F.  Boyd,  master  commissioner,  to 
Henry  F.  Cady,  and  a  deed  from  said  Cady  to 
Lane;  also  for  leave  to  redeem  said  property. 
The  material  facts  are  as  follows:  On  the 
6th  day  of  July,  1888,  Andi'ew  J.  Eaton,  a 
single  man,  and  Isabelle  K.  Eaton,  being  the 
ownere  of  the  property  above  described,  mort- 
gaged tbe  same  to  one  Smith,  to  secure  their 
notes  of  even  date  therewith,  for  $4,500.  On 
the  9th  day  of  the  same  month  they  executed 
a  second  mortgage  on  ^id  pr^nU^  to  one 
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Bates  tor  $250,  and  on  the  same  day  they 
executed  a  third  mortgage  to  Fred  W.  Gray 
for  $1,719.44.  On  the  4th  day  of  February, 
18S9,  the  Eatons  conveyed  the  west  half  of 
said  premises  to  WUUam  F.  CSilttlck.  On  the 
9th  day  of  May,  1880,  said  Eatons  conveyed 
the  east  half  of  said  premises  to  Ursella  O. 
Bartlett,  to  whom,  on  the  day  following,  said 
Chittlck  conveyed  the  west  half  thereof,  and 
who,  on  the  13th  day  of  March,  1891,  convey- 
ed said  lot  to  the  plaintiff.  On  the  4th  day  of 
March,  1889,  Lewis  Bradford  commenced  an 
action  In  the  district  court  of  Douglas  county 
t<se  thef<»«closure  of  a  mechanic's  lien  against 
said  premises,  to  which  the  several  mort- 
gagees, as  well  as  the  holders  of  the  title, 
Chittlck  and  the  Eatons,  were  made  defend- 
anta  Summons  was  served  on  the  several 
defendants  March  6th,  the  answer  day  named 
therein  being  April  8th  following.  On  the 
day  last  named  CYed  W.  Gray  filed  a  demurrer 
to  the  petition,  and  on  May  11th  had  leave  to 
withdraw  his  demmrer  and  file  answer  and 
cross  bill,  in  which  he  prayed  for  the  fore- 
closure of  his  mortgage.  April  14,  1890,  the 
petition  of  Bradford,  the  plalntlft,  was  dlc- 
niissed  at  his  cost.  April  15th  the  default  of 
Chittlck  and  the  Eatons  was  entered,  and  on 
the  same  day  the  cause  proceeded  to  decree  on 
Gray's  cross  bill,  and  in  accordance  with  the 
prayer  thereof.  Under  this  decree  the  prop- 
erty was  sold  by  Boyd,  special  master,  to 
Cady,  who  subsequently  conveyed  to  the  de- 
fendant Lane,  and  two  days  thereafter  the 
plaintiff  conveyed  his  Into'est  In  said  proper- 
ty to  said  defendant. 

There  are  two  fact.s  appearing  from  the  fore- 
going statement  to  which  especial  prominence 
Is  given  In  this  brief  of  counsel,  viz.:  (1) 
Tliat  Mra  Bartlett,  through  whom  the  plain- 
tiff claims,  acquired  title  from  Chittlck  and 
the  Eatons  during  the  pendency  of  the  fore- 
closure proceeding;,  and  after  the  entry  of 
ihe  decree  therein;  (2)  that  her  said  gran- 
tors  who  held  the  legal  title  at  the  time  of 
the  filing  of  the  cross  bill  were  not  served 
with  summons  or  other  formal  notice  thereof. 
It  Is  clear  both  upon  reason  and  authority 
that  If  the  court  had  acquired  Jurisdiction  of 
the  defendants  named,  for  the'  purpose  of  the 
cross  bill,  not  only  tbey,  but  theh-  grantees  as 
well,  are  estopped  by  the  decree  snbsequently 
rendovd.  Another  iK'opositlon  firmly  estab- 
lished by  the  decisions  of  this  conrt  is  that 
where  a  defendant,  after  answer  day,  flies 
a  pleading  In  the  nature  of  a  cross  petitl(»  for 
relief  against  a  codefendant,  the  latter  Is  en- 
titled to  notice  thereof.  See  Hapgood  v.  El- 
11a,  11  Neb.  131,  7  N.  W.  845;  Manufacturing 
Co.  ▼.  Clark,  23  Neb.  702,  37  N.  W.  628;  Car- 
low  T.  O.  Anltman  ft  Co.,  28  Neb.  072.  44  N. 
W.  873;  Arnold  y.  Lumber  Co.,  36  Neb.  841, 
S5  N.  W.  269;  Havemeyer  t.  Paul  (decided 
Jane  18,  1895)  63  N.  W.  932.  The  question 
was,  in  each  of  the  above  cases,  presented  by 
direct  attack  upon  the  decree.  But  In  this 
case  counsel  assert  that  such  notice  is  In  its 
nature  a  Jurisdictional  process,  without  which 


the  decree  Is  not  voidable,  merely,  bnt  abso- 
lutely Told.  Preliminary  to  a  consideration 
of  that  question  it  should  be  observed  that  the 
district  court,  in  the  decree  appealed  from,  In 
express  terms,  found  that  the  defendants  In 
the  former  suit  were  legally  notified  of  the 
filing  of  the  crofis  bill  upon  which  the  decree 
of  foreclosure  resta  The  basis  of  that  find- 
ing is  thi3  entry  of  notice  in  the  motion  docket 
conformably  to  the  rules  of  the  district  court 
for  Douglas  county,  which,  so  far  as  they  re- 
late to  the  subject  in  band,  are  as  follows: 
"(15)  All  motions  relating  to  actions,  except 
such  as  are  made  at  or  during  the  progress  of 
a  trial  or  hearing,  or  not  incident  to  or  relate 
to  the  time  of  trial,  ur  are  grantable  of  course, 
without  notice,  must  be  in  writing  and  filed, 
unless  the  court  shall  see  fit  to  dispense  there- 
with, when  the  motion  is  made  In  open  court, 
in  the  presence  of  counsel  for  the  adverse  par- 
ty; and  notice  for  the  hearing  of  all  such  mo- 
tions must  be  giver  as  required  by  statute  or 
these  mles.  (16)  A  motion  docket  will  be  fur- 
nished for  the  use  of  the  bar;  and  the  filing 
of  a  motion,  and  the  entry  In  such  docket  of 
notice  of  the  motian,  or  the  hearing  of  a  de- 
murrer, and  entering  the  title  of  the  cause  in 
which  it  is  filed,  with  date  of  entry,  together 
with  a  brief  statement  of  the  object  of  the 
motion,  and  the  names  of  the  attorneys  of 
record  in  the  cause,  for  twenty-four  hours  be- 
fore the  mwnlngof  motion  day,  shall  be  notice 
thereof  to  the  opposite  party,  in  all  cases 
where  a  different  notice  Is  not  required  by 
Btntute." 

It  is  argued  that,  inasmuch  as  no  provision 
has  been  made  for  the  issuing  and  service  of 
a  formal  summons  upon  the  filing  by  a  de- 
fendant of  a  pleading  In  the  nature  of  a  cross 
bill,  the  character  of  the  notice  required,  and 
the  time  for  pleading  thereto.  Is  a  subject 
within  the  Jarlsdictlon  of  the  court,  and  for 
an  error  of  Judgment  In  that  regard  the  reme- 
dy Is  by  motion  to  set  aside  the  decree  or 
other  direct  proceeding.  It  Is  further  argued 
that  It  Is  within  the  power  of  the  district 
court  by  lule  to  provide  for  notice  in  such 
cases,  that  under  the  rules  above  quoted  the 
entry  In  the  motion  docket  was  notice  to  each 
of  the  defendants  of  the  cross  bill  in  question, 
and  that  the  failure  to  give  other  or  different 
notice  presents  a  mere  irregrularlty  In  no  wise 
affecting  the  Jurisdiction  of  the  court.  But 
the  weakneRs  of  that  argument  is  that  It  as- 
sumes the  very  proposition  In  dispute,  viz.  the 
Jurisdiction  over  the  parties  adverse  to  Gray 
In  the  former  suit,  for  the  purpose  of  any 
order,  since  It  is  only  those  parties  who  are 
brought  within  the  Jurisdiction  of  the  district 
court  by  its  process,  or  otherwise,  who  are 
required  to  take  notice  of  its  rules.  Recur- 
ring to  the  question  first  suggested,  it  may  be 
said  that  If  the  court,  by  Its  summons  In  the 
former  suit,  acquired  Jurisdiction  of  the  de- 
fendants for  the  purpose  of  the  several  Hens 
upon  the  mortgaged  premises,  it  follows  that 
notice  of  the  cross  bill  was  not  essential  to  a 
valid  decree. 
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ThUi  brings  us  to  a  consldaratlon  of  tbe 
questloii  on  Its  merits.  A  cross  bill  Is  brongbt 
by  a  defendant  in  a  suit  against  the  plaintiff 
In  tbe  same  suit,  or  against  both,  touching  the 
matters  In  question  In  the  original  bill  (2 
DanieU,  Ch.  Prac.  [4tb  Ed.]  1548;  Story,  Eq. 
PL  i  389;  1  Hoff.  Cb.  Prac.  455),  and  is  Ken- 
erally  considered  as  a  defense,  or  as  a  pro- 
ceeding to  procure  a  complete  determination 
of  a  matter  already  in  litigation  (2  DanieU, 
Cb.  Prac.  [4th  Ed.]  1548).  The  appearance  of 
parties  adverse  to  tbe  complainant  in  a  cross 
bill  was  enforced  by  subpoena  in  the  same 
manner  as  in  case  of  an  original  bill.  1 
Smith,  Ch.  Prac.  p.  461.  But  a  wide  depar- 
ture from  that  practice  has  been  counte- 
nanced by  the  courts  of  this  country,  particu- 
larly In  actions  in  rem,  where  the  defendants 
are  by  the  original  bill  required  to  disclose 
their  Interests  in  tbe  subject  of  the  contro- 
versy. For  Instance,  in  Pattison  t.  Vau^an, 
40  Ind.  253,  it  is  said:  "We  think  that  as  to 
matters  contained  in  the  original  complaint, 
if  not  in  all  cases,  the  defendant,  when  served 
with  process,  as  well  as  tbe  plaintiff  therein, 
must  be  regarded  as  in  court  for  all  the  par- 
poses  of  tbe  action,  whether  tbe  matters  In 
controversy  arise  apcm  tbe  answer  or  the 
cross  complaint"  This  language  Is  quoted 
with  approval  by  Judge  Elliott  In  Bevlo:  t. 
Kahn,  111  Ind.  200,  12  N.  E.  169,  In  which  it 
is  held  that  notice  is  unnecessary  when  tbe 
original  bUl  discloses  the  character  of  tbe 
claim  of  tbe  cross  bill.  And  in  Gr^ory  v. 
Pike,  29  Fed.  588,  it  is  said  that  a  cross  bin 
being  auxiliary  to  tbe  original  bill,  service 
thereof  may  he  bad  on  the  attorney  of  reo- 
ord,  and  it  Is  no  objection  that  tbe  oart^  him- 
self Is  out  of  the  Jurisdiction  of  the  court 
See,  also,  Work,  Jur.  {  44.  Tbe  conclasion  we 
reacb  from  an  examination  of  these  authori- 
ties, with  others,  is  that  notice  of  a  crota  bill 
under  our  system,  particularly  In  an  action  of 
foreclosure,  is  a  proceeding  in  tbe  cause  de- 
signed to  assist  In  the  prosecution  thereof, 
and  accordingly  interlocutory  rather  than  Ja- 
rlsdlctional  In  character.  Such,  too,  is  tbe 
logical  effect  of  our  dedslcMis  holding  that  de- 
fendants are  required  to  take  notice  of  cross 
bills  filed  before  answer  day.  Those  deci- 
sions rest  upon  tbe  assumed  Jurisdiction  of 
tbe  court  to  determine  the  equities  of  the  de- 
fendants, not  alone  against  tbe  plaintiff,  but 
also  as  between  themselves. 

The  doctrine  that  the  court  having  once  ac- 
quired Jurisdiction,  may  decide  every  ques- 
tion arising  in  tbe  prosecution  of  tbe  cause,  is 
the  settled  law  of  this  state,  and  we  can  per- 
ceive no  ground  upon  which  to  doubt  its  ap- 
plication to  tbe  case  before  ns.  We  are 
aware  that  It  was.  In  Arnold  v.  Lmcbor  Co.. 
supra,  said  that  a  defendant  who  has  made 
no  appearance  can  be  affected  by  a  cross 
bill  filed  after  answer  day  only  by  service  of 
notice  "in  the  nature  of  a  summons  as  to 
such  pleading";  bnt  tbe  question  there  In- 
volved was,  as  we  have  seen,  the  regularity 
and  not  tbe  validity  of  the  decree    We  find 


in  the  Code  (section  674  et  seq.)  a  general 
provision  for  notice  of  motions,  wMch  is  re- 
quired to  be  In  writing,  and  to  state  tbe- 
names  of  the  parties,  to  designate  tbe  com-t 
or  Judge  to  whom  it  will  be  addressed,  and  to 
be  served  in  tbe  manner  prescribed  for  the 
service  of  summons.  Tbe  office  of  the  notice 
thus  required  Is  certainly  "In  tbe  natare  of  a 
summons."  since  It  is  a  process  upon  whicb 
the  validity  of  the  order  depends.  In  that 
sense  and  no  otiier  did  we  use  tbe  expressdoo 
above  quoted  In  tbe  case  referred  to. 

Tbe  conclasion  stated  renders  nnneceesary 
an  examination  of  tbe  other  qaestlons  pre- 
soited  by  tbe  record.    Decree  affirmed. 

IBVINB,  C  not  sitting. 


LEE  T.  SMART. 
(Supreme  Court  of  Nebraska.     Jane  18,  1895.) 
Mastsb  akd  Sebvamt— Djixqesocs  Macsinbbt— 
AssDMPTioN  or  Risk. 
Where  a  servant  In  obedience  to  tbe  re- 
qnirements  of  his  master,  hicnn  the  risk  of  ma- 
chinery or  appliances  which,  aithoogh  danger- 
ouB,  are  not  of  sach  character  that  they  may  not 
be  safely  need,  by  the  exercise  of  reasonable  skill 
and  caution,  he  does  not  as  a  matter  of  law,  as- 
sume the  risk  of  injury  from  accident  resulting 
from  the  master's  negligence.     Railroad  Co.  v. 
Finlayson,  20  N.  W.  860,  16  Neb.  57& 
(Syllabus  by  the  Court) 

Brror  to  district  court,  Dou«1m  county; 
^eysor.  Judge. 

Action  by  Elvene  Smart  against  Obarlea  B. 
Lee.  There  was  a  Judgment  for  plaintifC,  and 
defendant  brings  error.     AfiSrmed. 

Tiffany  &  Vinsonbaler,  for  plaintiff  In  er- 
ror. I.  J.  Dunn  and  J.  J.  O'Connor,  for  de- 
fendant in  error. 

POST,  J.  This  was  an  action  in  the  dis- 
trict court  for  Douglas  county,  in  which  the 
plaintiff  therein,  defendant  In  error,  recov- 
ered for  personal  Injuries  received  through 
tbe  alleged  negligence  of  the  defendant  there- 
in, In  providing  him  with  a  defective  wagon 
and  insufficient  team  for  the  banllng  of  lum- 
ber, and  In  overloading-  said  wagon.  Tbe 
evidence  in  the  bill  of  exceptions  establishes 
the  fcUowlng  facts:  On  tbe  9tb  day  of  July, 
1890,  the  plaintiff  below,  wbo  will  be  here- 
after referred  to  as  tbe  plaintiff,  was  em- 
ployed by  the  defendant  a  lumber  merchant 
in  the  city  of  Omaha,  as  teamster,  and  acted 
in  said  capacity  until  tbe  receiving  of  the 
Injuries  hereafter  mentioned,  on  the  lltb  day 
of  the  same  month.  The  plaintiff,  on  the  day 
last  named,  was  ordered  by  tbe  defendant 
to  deliver  a  load  of  lumber  in  the  city  of 
Council  Bluffs,  Iowa,  which  is  reached  by  • 
wagon  bridge  over  the  Missouri  river.  The 
wagon  road  on  the  Council  Bluffs  side  of  tbe 
river  is  much  below  the  level  of  the  bridge, 
which  is  reached  from  that  side  by  a  long  ap- 
proach. On  descaiding  from  the  bridge 
along  said  approach  on  the  morning  In  ques- 
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■tlon,  tbe  team  driven  by  tbe  plaintiff  became 
unmanageable,  owing. to  the  preestire  of  the 
heavily  loaded  -wagon,  which  waa  not  sup- 
plied with  a  brake  of  any  kind.  Being  un- 
able to  control  said  team,  and  being  in  fear 
of  Imminent  danger  from  the  crushing  or 
capsizing  of  tlie  wagon,  be  Jumped  there- 
from, and,  in  so  doing,  received  the  injuries 
for  which  he  claims  in  this  action. 

Tbe  alleged  negligence  consists  in  the  over- 
loading of  tbe  said  wagon,  and  the  failure  to 
ampply  it  with  a  break,  or  appliance  of  like 
cbaracter.  The  argument  in  this  court  is  di- 
rected mainly  to  one  proposition,  viz.  tliat  tbe 
plaintiff  was  fully  advised  of  the  condition  of 
-tbe  wagon,  and  the  character  of  tbe  load  which 
bad  been  intrusted  to  faia  care,  and  that  he 
accordingly  assumed  the  risk  of  the  employ- 
ment in  which  be  was  engaged  at  tbe  time 
of  the  injury.  It  has  been  many  times  as- 
serted, and  may  be  accepted  as  a  general  mie, 
tbat  a  servant  who  knows,  or  by  the  exercise 
of  reasonable  diligence  could  know,  of  any 
defect  or  imperfection  In  the  things  about 
which  b«  is  employed,  and  continues  in  the 
service  without  objection,  and  without  prom- 
ise of  change,  is  presutned  to  have  assnmed 
all  the  consequences  resulting  from  such  de- 
fects, and  to  have  waived  tbe  right  to  re- 
cover for  injuries  caused  thereby.  A  modifi- 
cation of  that  rule  was,  however,  recognized 
by  this  court  in  Railroad  Go.  v.  Finlayson,  16 
Neb.  678,  20  N.  W.  860,  vis.  that  where  tbe 
servant,  in  obedience  to  the  requirements  of 
bis  master,  incnra  the  risk  of  machlnei7  or 
appliances  whidi,  althongta  dangerous,  are 
not  of  such  a  character  as  to  threaten  imme- 
diate injury,  or  where  it  is  reasonably  prob- 
able that  they  may  be  safely  used,  by  ex- 
traordinary caution  and  skill,  the  master  will 
be  liable  for  a  resulting  accident  We  are 
aware  that  the  doctrine  of  tbe  for^oii«  ex- 
ception has  been  criticised  (see  sectlOB  17, 
notes  to  Holmes  v.  Clarke,  2  Thomp.  Neg. 
953),  -altbough  it  is  supported  by  many  well- 
considered  cases,  and  must,  whatever  view 
we  may  entertain  of  it  as  an  original  propo- 
sition, be  accepted  aa  the  law  of  this  state. 
Tbe  following,  In  addition  to  those  referred 
to  In  Railroad  Co.  v.  finlayson,  may  be  cited 
as  authority  for  the  doctrine  there  asserted. 
■Conroy  v.  Iron  Woriis,  62  Mo.  89;  Thorpe  v. 
Railroad  Co.,  89  Mo.  6S0,  2  S.  W.  S;  Blec- 
tric  Co.  %c  Langblbi  (Neb.)  63  N.  W.  041. 
Tbat  tbe  case  at  bar  is  within  tbe  exception 
there  recognl2ed  is  apparent  from  a  brief  ref- 
erence to  tbe  evidence  in  tbe  record.  Tbe 
plaintiff,  according  to  bis  own  testimony,  dis- 
covered, tbe  day  after  he  entered  the  defend- 
ant's service,  tbat  there  were  no  blocks  in 
tbe  brake  bars  of  tbe  wagon  assigned  to  him, 
and  asked  tbe  defendant  if  it  was  necessary 
to  fix  ttaem,  to  which  the  latter  replied  that 
other  men  had  used  the  wagon  without  being 
fixed,  and  that  be  (tbe  plalntlfT)  could,  be- 
cause the  streets  were  levd.  The  plaintiff 
appears  to  have  had  little  luowledge  regard- 
ing tbe  weight  of  tbe  load  Is  question,  bat 


according  to  the  testimony  of  Mr.  Fry,  who 
assisted  in  putting  the  lumber  onto  tbe  wag- 
on, it  consisted  of  2,M5  feet  of  green  pop- 
lar, weighing  upwards  of  8,500  pounds,  or 
more  than  twice  the  weight  of  a  reasonable 
load,  under  tbe  circumstances.  Said  witness 
testified  fiuther  ttiat  when  the  wagon  was 
about  three-fourths  loaded  be  called  tbe  de- 
fendant's attention  to  the  fact  that  there  was 
danger  of  overloading  it,  to  wliicb  tbe  latter 
replied  that  he  wanted  to  put  on  a  heavy 
load,  as  he  was  obliged  to  pay  toll  on  cross- 
ing tbe  bridge.  The  plaintiff  (who,  it  Is 
shown,  tiad  never  crossed  the  river  by  means 
of  the  bridge  mentioned)  experienced  no  diffi- 
culty until  be  had  started  down  tbe  grade  at 
the  east  end  of  tbe  bridge,  when,  as  claimed, 
without  fault  on  bis  part,  be  lost  control  over 
the  team,  in  the  manner  and  with  tlie  result 
above  stated.  Tbe  trial  court,  on  this  evi- 
dence, correctly  declined  to  advise  the  Jury 
that  tbe  plaintiff,  as  a  matter  of  law,  as- 
•amed  the  risk  of  accident,  although  be  knew, 
or  might,  with  reasonable  diligence,  bave 
Icnown,  tbat  there  was  danger  bi  thus  using 
the  wagon  without  a  brake,  heavily  loacted 
as  it  was;  and,  by  proper  Instructions,  tbe 
question  was  submitted  wbetbec,  in  attempt- 
ing to  cross  said  bridge,  tbe  plaintiff  exer- 
cised reasonable  caution,  or  whether,  in  so 
doing,  be  was  guil^  of  contributory  negli- 
gence. 

Exception  is  taken  to  the  giving  and  refus- 
ing of  certain  instructions,  but  a  reference  to 
the  record  discloses  tbe  fact  tbat  they  are,  in 
the  petition  in  error,  included  in  assignments 
with  other  paragraphs  which  are  undoubted- 
ly correct,  and  which  are  not  assailed  in  the 
printed  brief  of  counsel  for  the  plaintiff  In 
error.  Such  assignments  must,  under  the  oft- 
repeated  rule  of  this  court,  be  disregarded. 
Tbe  Judgment  of  the  district  court  will,  for 
reasons  here  stated,  be  affirmed.    Affirmed. 


KEARNEY  BLBOTRIC  CO.  v.  LATTGHLIN. 

(Supreme  Court  of  Nebraska.     Jane  18,  1895.) 

Death  st  Wrosoful  Act— Actioh  bt  Widow— 
Dkpkndbnt  Childbbm  —  SomciBrieT  o»  Com- 

PLA.I!tT —  COSSTRfCTION  0»  STATUTES  —  NeOLI- 
OBNOE— PROXIMATR  UaUBB— MaBTER  AND  BeRV- 

AKT— Assumption  or  Risk— Ijjsthoctioks. 

1.  A  widow,  as  administratrix,  sued  a  cor- 
Doration  for  negligently  causing  tlie  deatli  of 
her  husband.  The  action  was  liased  on  chapter 
21,  Comp.  St.  1893.  Tbe  petition  alleged  that 
the  deceased  left  seven  minor  children. — the.  old- 
est 13  years,  and  the  youngest  5  months,  of  age, 
— "wholly  dependent"  on  the  deceased  "for  their 
SQpport  and  maintenance."     Bdd: 

(1)  That  the  petition  was  not  open  to  the  objec- 
tion that  it  did  not  aver  facts  snowing  that  the 
persons  for  whose  benefit  the  suit  was  brought 
had,  l>y  reason  of  the  death  of  the  intestate,  sus- 
tained pecuniary  injuries,  within  the  meaning  of 
said  statute. 

(2)  That  tbe  words  "support  and  maintenance." 
as  used  in  the  petition,  meant  food,  clothing,  and 
shelter;  and  the  words  "wholly  dependent"  im- 
plied that  the  deceased  was  the  person,  and  tlie 
only  person,  whose  legal  and  moral  dnty  it  was, 
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and  to  whom  tbe  children  looked,  and  npon 
whom  they  relied,  to  fnmiah  the  necessariea  of 
life. 

(3)  That  it  is  not  absolately  necMsary  that  a  pe- 
tition based  on  this  statute  should  contain  the 
words  "damage,  injury,  or  loss."  It  is  suffi- 
cient, in  that  respect  if  it  appears  from  the  aver- 
ments of  the  petition  that,  by  reason  of  the 
death  of  the  Intestate,  a  pecuniary  loss,  injury, 
or  damage  has  resulted  to  the  wife  and  next  of 
kin  of  the  deceased. 

2.  Such  an  action  as  the  one  at  bar  was  un- 
known to  the  common  law.  and  is  purely  a  crea- 
ture of  statute,  but  solely  because  of  that  the 
courts  will  not  glre  the  statute  a  technical  or 
narrow  construction. 

3.  Whether  the  mle  of  the  common  law, 
that  statutes  in  derogation  thereof  are  to  be 
strictly  constmed,  is  In  force  in  this  state,  doubt- 
ed. 

4.  The  intestate  was  killed  by  the  caving  In 
of  the  earth  while  driving  a  tunnel  for  the  cor- 
poration. The  evidence  (set  out  at  length  in 
the  opinion)  examined,  and  held  to  support  the 
finding  of  the  jury  that  the  negligence  of  the  cor- 
poration was  the  proximate  cause  of  the  death 
of  the  intestate. 

6.  The  rule  that  a  servant,  by  his  contract 
of  employment,  assumes  the  ordinary  risks  and 
dangem  incident  thereto,  cannot  be  successfully 
invoked  aa  a  defense  by  a  master,  unless  he 
show*  that  die  machinery,  tools,  and  appliances 
fnfniahed  by  him  to  the  servant  were  reasonably 
•afe  and  fit  for  the  performance  of  the  work  in 
hand,  and  which  the  servant,  in  the  execution  of 
his  work,  by  the  exercise  of  ordinary  care  on  his 
part,  might  use  with  reasonable  safety  to  him- 
self, and  that  the  appliances,  machinery,  or  tools 
which  caused  the  injury  to  the  servant  were, 
when  used  by  him,  obviously  defective  and  dan- 
gerous. Railroad  Co.  v.  Baxter  (Neb.)  60  N.  W. 
1044,  distingnlshed. 

6.  Under  an  assignment  that  the  court  err- 
ed in  admitting  or  rejecting  evidence,  this  court 
cannot  review  anything.  Under  an  assignment 
that  the  court  erred  in  admitting  the  evidence  of 
a  named  witness,  if  the  record  shows  that  any 

{>art  of  the  evidence  of  audi  witness  was  proper- 
y  received,  the  assignment  will  be  overruled. 

7.  On  the  trial  the  court  instructed  the  jury 
as  follows:  "You  are  to  determine  from  all  the 
facts  and  circumstances,  as  shown  by  the  evi- 
dence, whether  the  deceased  was  exposed  to 
unusual  or  extraordinary  danger  In  dizeing  the 
tunnel;  and,  if  you  find  that  he  was,  this  would 
be  negligence  on  the  defendant's  part,  and  the 
plaintiff  could  recover,"  etc.     Sdd: 

(1)  The  court  might  have  properly  told  the  jury 
that  if  the  deceased,  by  working  in  the  tunnel 
at  the  time  and  in  the  manner  and  under  the 
circumstances  that  he  did,  was  thereby  exposed 
to  unusual  or  extraordinary  danger,  without 
knowing  it,  and  without  opportunity  to  know  it, 
that  fact  was  evidence  of  negligence  on  the  part 
of  the  company,  but  it  was  not  for  the  court  to 
say  that  the  fact  rendered  the  company  guilty  of 
necliRence.     Whether  it  did  was  for  the  jury. 

(2)  That  the  giving  of  the  instruction  was  re- 
versible error. 

8.  On  the  trial  the  district  court  instructed 
the  jury  as  follows:  "If  the  danger  was  unusual, 
and  not  incident  to  the  employment,  and  the 
employe  had  no  knowledge  of  the  unusual  dan- 
ger, and  could  not,  with  ordinary  care  and  pru- 
dence, have  discovered  it,  he  would  not  be  deem- 
ed to  have  consented  to  incur  such  unusual  risk." 
Jldd.  that  the  instruction  waa  correct 

(Syllabus  by  the  Court) 

Error  to  district  court,  Buffalo  coun^; 
nolcomb.  Judge. 

Action  by  Bridget  Laughlln,  as  administra- 
trix of  the  estate  of  Daftiel  Laughlln,  de- 
ceased, against  the  Kearney  Electric  Com- 
pany, for  the  death  of  plaintiff's  husband. 


Plaintiff  had  Judgment,  and  defendaat  brings 
error.    Reversed. 


Marston  &  Nevios.  for  plaintiff  in 
Oldham  ft  Murphy,  for  defendant  in  error. 

RAOAN,  0.  Bridget  Laugblin,  as  admin- 
istratrix of  the  estate  of  Daniel  Langblin, 
deceased,  sued  the  Kearney  Electric  Compa- 
ny (hereinafter  called  the  "Company'O.  in  the 
district  court  of  Buffalo  county,  for  negli- 
gently, as  she  alleges,  causing  the  death  of 
ber  intestate  and  husband.  The  adminiatrBr 
trix  had  a  verdict  and  judgment,  and  the 
company,  to  reyerse  said  Judgment,  baa  pros- 
ecuted to  this  court  a  petition  .in  error,  as- 
signing the  following  errors: 

1.  That  the  petition  of  the  administratrix 
does  not  state  a  cause  of  action.  The  peti- 
tion, among  other  things,  contained  tbe  fol- 
lowing averments:  "That  tbe  deceased,  Dan- 
iel Laughlln,  died  intestate,  and  left  sur- 
viving him,  as  heirs  of  his  estate  and  bis 
next  of  kin.  tbe  plaintiff,  who  was  his  wife, 
and  the  following  named  minor  children, 
namely:  Nora,  age  thirteen  years;  Hay,  age 
twelve  years;  Kate,  age  ten  years;  Marga- 
ret, age  eight  years;  James,  age  six  years: 
Daniel,  age  five  years;  Michael,  age  three 
years;  and  Samuel,  age  five  months.  Tbat 
the  plaintiff  and  above-named  minor  children 
were  wholly  dependent  on  tbe  said  Danld 
Laugblin  for  their  support  and  mainte- 
nance." Tbis  assignment  is  predicated  upon 
the  contention  tbat  there  Is  no  allegation  in 
tbe  petition  tbat  the  widow  or  ber  children 
have  suffered  any  pecuniary  damage  by  rea- 
son of  tbe  death  of  the  intestate.  This  ac- 
tion is  brought  under  chapter  iX,  C<mip.  St 
1883,  which  provides  (section  1)  "that  when- 
ever the  death  of  a  pers(m  shall  be  caused  by 
the  wrongful  act,  neglect,  or  default,  and 
tbe  act,  neglect,  or  default  is  such  as  would, 
if  death  had  not  ensued,  have  entitled  the 
party  injured  to  maintain  nn  action  and  re- 
cover damages.  In  respect  thereof,  then,  and 
in  every  such  case,  the  person  who,  or  com- 
pany or  corporation  which  would  have  been 
liable  if  the  death  had  not  ensued,  shall  be 
liable  to  an  action  for  damages  notwith- 
standing the  death  of  the  person  Injured, 
and  although  the  death  shall  have  been 
caused  under  such  circumstances  as  amount 
in  law  to  felony."  Section  2:  "That  every 
such  action  shall  be  brought  by  and  in  tbe 
name  of  the  personal  representatives  of  such 
deceased  person,  and  the  amount  recovered 
in  every  such  action  shall  bo  for  tbe  exclusive 
benefit  of  tbe  widow  and  next  of  kin  of  such 
deceased  person,  and  shall  be  distributed  to 
such  widow  and  next  of  kin  in  the  propor- 
tion provided  by  law  In  relatlcm  to  tbe  dis- 
tribution of  personal  property  left  by  persons 
dying  Intestate;  and  in  every  such  action 
the  Jury  may  give  such  damages  as  they 
shall  deem  a  fair  and  Just  compensation 
with  reference  to  the  pecuniary  injuries,  re- 
sulting from  such  death,  to  the  wife  and 
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next  of  kin  of  such  deceased  person,  not  ex- 
ceeding the  Bom  of  five  thousand  dollars; 
provided  that  every  such  action  shall  be 
commenced  within  two  years  after  the  death 
of  such  person."  It  Is  not  doubted  that  the 
petition  based  on  this  statute  must  aver  facts 
Ebowlng  that  the  persons  for  whoee  benefit 
the  action  la  brought  have,  by  reason  of  the 
.  death  of  the  intestate,  sustained  pecimiary 
loss,  injury,  damages.  Such  an  action  as  the 
one  at  bar  was  unknown  to  the  common  law. 
It  Is  purely  a  statutory  action.  But  solely 
because  of  that  the  courts  will  not  give  it  a 
technical  or  narrow  construction.  Indeed,  it 
is  doubtful  whether  the  rule  of  the  common 
law,  that  statutes  In  derogation  thereof  are 
to  be  strictly  construed,  is  in  force  in  this 
state.  The  courts  are  prohibited  by  positive 
statute  from  applying  such  rule  to  any  of 
the  provisions  of  the  Code  of  Civil  Procedure. 
See  section  1,  Code  Civ.  Proc.  The  petition 
assailed  alleges  that  the  Widow  and  admin- 
istratrix, and  her  minor  children,  were  whcri- 
ly  dependent  upon  the  deceased  for  support 
and  maintenance.  "Support  and  mainte- 
nance," as  here  used,  mean  food,  clothing, 
and  shelter.  The  words  "wholly  dependent," 
as  here  used,  fairly  imply  that  the  deceased 
was  the  person,  and  the  only  person,  whose 
legal  and  moral  duty  it  was— to  whom  they 
looked,  and  upon  whom  they  relied— to  fur- 
nish the  necessaries  of  life;  and  the  result 
of  the  decease  of  this  man  was  to  inflict  up- 
on his  widow  and  minor  children  a  pecuniary 
I0B&  A  pleader  should  state  the  facts  which 
constitute  his  cause  of  action  or  defense;  bnt 
it  Is  not  absolotely  necessary,  in  such  an  ac- 
tion as  the  one  at  bar,  that  the  petition 
should  contain  the  words,  "damage,  injury, 
or  loss."  It  is  sufficient,  in  that  respect,  if  It 
appears  from  the  petition  that  by  reason  of 
the  death  of  the  intestate  a  pecuniary  loss 
has  resulted  to  the  wife  and  next  of  kin  of 
the  deceased.  We  have  examined  the  cases 
cited  by  counsel  for  the  company  in  support 
of  his  contention  that  the  petition  in  this  ac- 
tion does  not  state  a  cause  of  action.  Some 
of  these  anthorltlee  we  do  not  regard  as  be- 
ing in  point,  and  others,  if  in  point,  we  are 
not  disposed  to  follow.  The  case  of  Hurst 
V.  RaUway  (Mich.)  48  N.  W.  44,  cited  by 
counsel  to  support  his  argument,  was  a  suit 
brought  by  a  father,  as  administrator  of  his 
deceased  child  (a  year  and  11  months  old), 
under  a  statnte  similar  In  Its  terms  to  the 
one  qnoted  above.  The  petition  alleged  that 
the  Detroit  City  Railway  had  negligently 
caused  the  death  of  the  child.  The  court 
said,  "No  proof  was  made  by  the  plaintilT  of 
any  pecnnlary  loss,  and  there  is  no  such  al- 
legation In  the  declaration."  It  will  thus  be 
seen  that  this  case  is  not  an  authority  for  the 
contention  of  counsel  for  the  company  here. 
We  think  the  petition  assailed  statee  a  cause 
of  action. 

2.  The  second  assignment  Is  that  the  find- 
ing of  the  Jury  that  the  negligence  of  the 
company  was  the  proximate  cause  of  the 


death  of  Laughlln  is  not  supported  by  suffi- 
cient evidence.  The  record  contains  no  cut 
or  drawing  showing  the  situation  and  the 
place  of  the  company's  works  where  Laugh- 
lln was  killed;  but,  from  the  evidence,  it 
seems  that  on  the  day  before  the  unfortu- 
nate casualty  the  situation  of  the  company'* 
works  and  the  place  where  the  casualty  oc- 
ctirred  was  as  foUowi: 
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A,  B,  C,  D,  represent  a  part  of  the  canaf 
feet  wide  and  SO  feet  deep,  which  had 


been  constructed  some  six  years.  E,  F,  O,  H, 
represent  the  survey  of  another  canal,  to  be 
constructed,  opening  into  the  first.  E,  F,  M, 
li,  and  O,  N,  G,  H,  represent  parts  of  the 
second  canal  completed.  L,  M,  N,  O,  repre- 
sent unexcavated  ground  throngh  which  a 
tunnel  was  to  be  constructed,  and  said  tun- 
nel had  already  been  driven  from  the  line, 
O,  N,  to  the  line,  P,  P.  On  the  afternoon  of 
April  7,  1891,  the  canal,  B,  F,  M,  L.  formed  a 
cul-de-sac;   the  line,  L,  M,  being  a  dirt  wait 

feet  wide  and  80  feet  high.    This  wall 

at  that  time  was  not  perpendicular,  as 
Laughlin,  prior  to  said  date,  and  prepara- 
tory to  commencing  driving  the  tunnel  east 
from  the  line,  L,  M,  had  cut  or  sloped  off 
the  wall,  L,  M,  from  the  top  of  the  proposed 
tunnel,  R  to  S.  It  aeems  that  the  company 
was  engaged  at  the  city  of  Kearney,  in  this 
state,  In  the  manufacture  and  sale  of  elec- 
tricity for  Illuminating  and  power  purposes, 
and  had  its  power  house  located  on  or  near 
the  canal  previously  constructed  from  the 
Flatte  river  to  a  point  at  or  near  the  prop- 
erty of  the  company  described  above.  Laugh- 
lln had  been  in  the  employ  of  the  company 
for  something  over  two  years.  He  was 
familiar  with  the  improvements  made  and 
being  constructed.  He  had  assisted  in  cut- 
ting the  canal,  E,  F,  M,  L,  and  H,  O,  N,  G, 
and  In  constructing  part  of  the  original  tun- 
nel represented  by  P,  P,  N,  Q.    One  O'Brian,. 
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a  ciyll  englDeer,  was  the  general  superin- 
tendent of  the  company,  and  the  tsagineet 
who  planned  for  the  company  the  Improve- 
ments made  and  under  way.  He  had  under 
him  a  man  named  Hanlon,  who  was  a  gen- 
eral foreman.  There  was  a  man  named 
Oleary,  also  in  the  employ  of  the  company, 
who  was  foreman  of  and  in  control  of  men 
while  they  were  working  on  the  canal  and 
tunnel.  Laughlin  was  not  employed  for  any 
speclflc  purpose,  nor  did  he  perform  any  par- 
ticular work.  He  was  subject  at  all  times 
to  the  orders  of  O'Brlan.  When  at  work  any- 
where outside  the  canal  or  tunnel,  he  seems 
to  have  been  subject  to  the  orders  of  Han- 
lon, and,  when  at  work  in  the  tunnel  or 
canal,  under  the  direction  of  Cleary.  On  the 
afternoon  of  April  7tb  the  two  men,  Cleary 
and  Laughlln,  began  the  work  of  driving  the 
tunnel  east  from  the  line,  L,  M.  After  ex- 
cavating for  a  short  distance,— or  forming 
the  beginning  or  mouth  of  the  tunnel,— to 
prevent  the  earth  composing  the  roof  of  the 
tunnel  from  caving  or  falling,  they  put  a 
board  or  plank  3  inches  thick  and  16  inches 
wide  across  the  roof  or  mouth  of  the  tun- 
nel, overhead,  and  supported  it  by  upright 
timbers.  Cleary  and  Laughlln  performed 
some  little  work  that  afternoon  towards  the 
excavation.  The  next  day  Lrfiughlin  worked 
alone  In  the  tunnel,  and,  after  he  had  driven 
it  in  several  feet  beyond  the  plank  support 
above  mentioned,  the  tunnel  above  bim  "cav- 
ed in,"  the  earth  fell  on  bim,  and  he  was  kill- 
ed. O'Brian,  the  superintendent,  bad  laid 
out  the  plan  for  this  work,  and  given  Cleary 
general  directions  as  to  bow  the  tunnel 
should  be  supported  while  in  process  of  con- 
struction. The  superintendent  was  present 
when  Cleary  and  Laughlin  put  in  the  sup- 
ports at  the  mouth  of  the  tunnel,  or  very 
soon  afterwards,  and  approved  the  supports 
made,  aud  the  way  in  which  they  were  made. 
He  directed  Cleary  to  use  the  timbers  which 
be  and  Laughlin  did  use,  and  instructed  him 
bow  to  construct  the  support.  The  superin- 
tendent was  in  the  tunnel  the  day  Laughlin 
was  killed,  while  he  was  at  work,  and  again 
examined  the  support  On  the  trial  the  su- 
perintendent testified  as  follows:  "Q.  Is  it 
not  necessary  to  wall  the  top  of  your  tunnel? 
A.  In  our  work  I  timbered  every  foot,  just 
as  we  went  along,  with  posts.  Q.  You  con- 
sidered, in  order  to  make  proper  protection, 
and  to  make  it  safe,  was  to  prop  every  foot? 
A.  I  don't  mean  to  prop  every  foot,  but  the 
timbers  extended  along  the  whole  length. 
Q.  There  should  be  some  support  on  top  of 
the  tunnel,  aU  along,  in  order  to  take  proper 
precaution?  A.  I  will  say,  generally,  that  is 
the  way  we  did  It.  Q.  You  did  it  for  the  pur- 
pose of  protecting  the  men,  and  guarding 
against  the  caving  in  of  the  tunnel?  A.  Yes, 
sir;  and  It  might  be  to  keep  the  shape  of  the 
tunnel.  No  great  amount  of  earth  can  fall 
out  of  an  arch,  in  this  country.  Q.  The  top 
of  the  tunnel  had  not  been  walled  up?  A. 
No,  sir."    In  the  last  answer  of  this  witness, 


be  Is  spealdng  of  that  part  of  tbe  tmmel  !■ 
which  Laughlin  met  bis  death.  In  the  for- 
mer questions  be  is  speaking  abont  that 
part  of  the  tunnel  represented  by  O,  P,  P, 
N,  which  bad  been  constructed  prior  to  tbe 
time  Laughlin  was  killed.  No  person  but 
Laughlln  appears  to  have  wortced  in  the  tun- 
nel tbe  day  he  was  killed.  Nor  does  the  evi- 
dence show  that  the  superintendent,  or  any 
one  else,  Instructed  Laughlin  to  bnild  sup- 
ports to  the  roof  of  tbe  tunnel  as  fast  aa  tbe 
driving  proceeded,  nor  that  the  company,  or 
any  of  Its  officers,  took  any  st^M  looking  to 
that  end,  although  they  knew  that  Laughlin 
was  at  work  therein;  and  tt  is  not  claimed 
that  any  other  support  was  ever  placed  la 
tbe  tunnel  where  the  accident  happened  than 
tbe  one  built  by  Laughlin  and  Cleary  when 
the  work  was  begun.  We  think  that  the  fail- 
ure of  the  company  and  its  officers  to  give 
any  instructions  or  to  take  any  steps  look- 
ing to  the  bracing  and  the  propping  of  tbe 
roofs  ot  this  tunnel,  as  the  work  of  driving 
It  proceeded,  was  sufficient  evidence  of  negli- 
gence on  the  part  of  the  company  to  support 
the  finding  of  the  jury  that  such  negligence 
was  tbe  proximate  cause  of  Laoghlln's 
death. 

3.  Another  assignment  is  that  tbe  finding 
of  the  jury  that  tbe  negligence  or  contribu- 
tory negligence  of  Laughlln  was  not  the 
proximate  cause  of  his  death  Is  not  support- 
ed by  sufficient  evidence.  Tbe  facts  have  al- 
ready be^i  stated.  While  tbe  act  of  Laugh- 
lin in  driving  or  excavating  the  tunnel  to  a 
point  several  feet  beyond  the  plank  support 
that  he  and  Clear7  had  put  at  tbe  mouth  of 
the  tunnel,  without  first  putting  up  other 
supports,  was  evidence  of  negligence  on  his 
part,  yet  it  was  for  tbe  jury  to  say  from 
this  evidence  whether,  by  digging  and  ex- 
cavating beyond  the  support  at  the  time  and 
under  the  circumstances  that  he  did,  he  was 
thereby  guilty  of  negligence.  It  is  said  in 
argument  here  that  Laughlln  was  not  ordered 
to  work  in  tbe  tunnel;  that  he  was  there 
voluntarily.  But  this  argument  falls  to  the 
ground.  In  the  face  of  the  evidence,  which 
shows  that  Laughlln  was  an  employ^  of  the 
company;  that  he  worked  wbeiever  he  was 
directed  to  work,  and  was  told  that  when  be 
bad  nothing  else  to  do  be  might  work  in  the 
tunnel.  The  superintendent  of  the  CMnpany 
—the  reading  of  whose  evidence  impresses 
one  with  tbe  idea  that  he  is  not  only  a  skill- 
ful engineer  and  a  truthful  witness,  but  also 
a  gentleman  imbued  with  tbe  cultured  in- 
stincts of  humanity— testifies  that  Laughlin 
was  a  ready  and  willing  servant;  that  he 
was  always  at  work  somewhere,— could  al- 
ways find  something  to  do;  that  he  (tbe  su- 
perintendent) was  in  the  mouth  of  the  tun- 
nel a  few  hours  before  Laughlin  was  killed, 
examined  the  supports,  thought  they  were 
sufficient.  And  be  does  not  say  or  pretend 
that  he  ever  suggested  to  Laughlln,  or  any 
one  else,  the  necessity  of  building  any  other 
support  in  the  tunnel  than  tbe  one  there; 
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The  resiilt  shows  tbat  the  engineer  waa  mis- 
taken as  to  tbe  sufllciency  of  these  snpporta. 
He  had  bad  yeans  of  experience  in  tunneling^ 
We  think  that  the  Jory  made  no  mistake,  un- 
der all  this  evidence,  when  It  said.  In  effect, 
that  Langhlln  was  not  guilty  of  negligence 
by  remaining  In  this  tunnel  and  continuing 
this  excavation,  aa  he  had  a  right  to  rely  up- 
on the  vigilance  and  the  knowledge  and  the 
Judgment  of  his  snperlntendent;  that  it 
tbere  waa  any  probaMIIty  at  the  earth  cav- 
ing, or  any  necessity  for  additional  supports, 
tbat  the  superintendent  would  have  spoken. 
The  saperlntendent  did  not  speak.  His  si- 
lence, perhaps,  waa  Laughlln's  death  war- 
rant. And,  though  his  failure  to  speak  was 
tbe  result  of  an  honest  mistake  on  his  part, 
that  mistake  the  Jury  rightfully  charged  to 
the  master.  Instead  of  the  servant 

4.  The  next  assignment  Is  that  the  Jodg- 
ment  Is  contrary  to  law.  It  is  argoed  In  sup- 
port of  this  contention  that  tbe  accident 
which  caused  Laughlln's  death  was  one  of 
the  risks  which  he  assumed  by  virtue  of  his 
employmeBt;  that  the  ordlnaiy  risk  Inci- 
dent to  oonstnicting  a  tunnel  Is  the  caving 
In  of  the  earth;  that  that  was  something 
which  would  probably  happen,  and  that 
lAughlln  was  bound  to  know  might  hapiwn; 
and  that  by  continuing  the  work  he  assumed 
tbe  risk  of  Injury  to  himself  from  such  ac- 
cident In  support  of  this  contention,  coun- 
sel cite  OS  te  Griffin  v.  Railway  Co.  (Ind. 
Sup.)  24  N.  E.  888,  Ui  which  It  was  held  that 
"one  who  Is  employed  to  dig  out  gravel  from 
under  a  thla  stratnm  of  clay  cannot  recover 
from  bis  master  for  Injuries  received  from 
the  clay  falling  on  blm,  since  that  Is  a  dan- 
ger Incident  to  the  business."  Under  the 
facts  In  that  case,  we  think  It  was  correctly 
decided.  Orlffln  was  employed  for  the  ex- 
press purpose  of  digging  out  gtavel  overlaid 
with  a  thin  stratum  of  clay.  Tbe  master 
took  no  precautions  whatever  to  support  tbe 
clay  after  the  gravel  was  removed.  The  dan- 
ger of  this  clay  falling  was  obvious  and  Im- 
minent to  any  man.  And  with  this  knowl- 
edge, without  any  protest  or  objection,  or 
promise  on  the  part  of  the  master  to  provide 
a  support  for  this  clay,  and  without  the  mas- 
ter's taking  any  steps  looking  towards  the 
building  of  suppoi-ta  for  the  clay,  Grtffln  con- 
tinued the  excavation.  By  so  doing  he,  of 
coarse,  assumed  the  risk  of  the  day  falling 
and  injuring  him.  In  Railroad  Co.  v.  Baxter 
(Neb.)  flO  N.  W.  1044,  the  railway  company 
employed  Baxter  to  brake  oa  one  of  its 
train&  He  had  previously  been  In  the  em- 
ploy of  anotber  railroad  company  In  tbe  ca- 
pacity ot  bnkeman.  At  the  time  the  Mis- 
souri Fadflc  Company  employed  Baxter,  it 
bad  takai  no  steps  to  Mock  the  frogs  of  Ita 
switches,  nor  did  It  take  any  such  steps  aft- 
er employing  Baxter,  aor  did  It  make  him 
any  promises  that  It  would  do  so.  Baxter 
was  a  tuU-grown  man,  and  entered  io  th* 
employ  at  the  Missouri  Padflc  Company  aa 
btakeman,  and  served  it  In  that  capacity  for 
t.63n,w.  no,  10—60 


some  months,  passing  twice  per  day  on  cer- 
tain of  Its  road  on  which  the  frogs  of  Its 
switches  were  unblocked.  He  caught  bis 
foot  in  one  of  these  frogs,  and  was  killed.  It 
was  held  tbat  since  the  danger  of  catching 
Us  foot  in  an  unblocked  frog  was  open,  no- 
torious, and  obvious  to  him  at  the  time  be 
wtered  tbe  service  of  the  company,  and  con- 
linued  to  be  so  all  tbe  time  be  was  In  Its 
awvloe,  and  tbat  he  continued  In  the  service 
witboot  protest  or  objection,  or  promise  on 
the  company's  part  to  block  Its  frogs,  he 
must  be  deemed  to  have  assumed  that  risk. 
And  In  said  case  it  was  held  tbat:  "A  aerv- 
ant,  by  his  contract  of  employment,  assumes 
tbe  ordinary  risks  and  dangers  incident 
tliereto.  If  tbe  machinery,  tools,  or  appli- 
ances furnished  the  servant  by  his  master 
are  obviously  defective  and  dangerous,  and 
the  servant,  notwithstanding,  continnes  in 
tbe  service,  he  thereby  assumea  the  risk  of 
any  injuiy  wtalch  he  may  sustain  by  reason 
of  such  defective  appliances,  unless  he  is  In- 
duced to  continue  in  such  service  by  the 
promise  of  the  master  to  remedy  such  de- 
fect" But  the  Jury,  by  Its  verdict,  has  found 
tliat  tbe  supports  for  the  roof  of  this  tunnel 
furnished  by  the  company  were  not  reason- 
ably safe  and  fit  for  the  purposes  for  which 
tbey  were  designed;  that  the  support  did 
not  afford  Langhlln  reasonable  safety  while 
executing  with  ordinary  care  tbe  work  of 
driving  the  tunnel;  and  the  evidence  sup- 
ports this  finding.  Again,  the  evidence  on 
behalf  of  the  company,  and  especially  that  of 
Its  superintendent  Is  to  the  effect  not  only 
that  the  support  made  In  the  tunnel  waa 
not  obviously  defective  or  Imperfect  but 
tbat.  In  the  opinion  of  the  superintendent 
It  was  amply  sufficient  and  that  it  was  skill- 
fully and  mechanically  constructed.  The 
rule,  then,  tbat  a  servant  by  his  contract  of 
employment  assumea  the  ordinary  risks  and 
dangers  Incident  thereto.  Is  not  a  defense  to 
the  company  In  this  action.  This  rule  can 
never  be  successfully  Invoked  as  a  defense 
by  a  master,  unless  he  shows  that  the  ma- 
chinery, tools,  or  appliances  furnished  by 
him  for  tbe  servant  were  reasonably  safe 
and  fit  for  the  performance  of  the  work  in 
hand,  and  which  the  servant  in  the  execu- 
tion of  his  work,  by  the  exercise  of  ordinary 
care  on  his  part,  might  use  with  reasonable 
safety  to  himself,  and  tbat  the  appliances, 
machinery,  or  tools  which  caused  tbe  injury 
to  the  servant  were,  when  used  by  tbe  serv- 
ant, obviously  defective  and  dangerous. 
RaUroad  Oa  v.  Flndlayson,  IS  Neb.  078,  20 
N.  W.  bOO;  Lee  v.  Smart  (Neb.)  63  N.  W.  840, 
S.  Another  assignment  of  error  Is  that  the 
damages  awarded  by  tbe  Jury  are  excessive, 
appearing  to  have  been  given  under  the  lu- 
fflaenoe  of  passion  and  prejudice.  We  have 
tailed  to  discover  anything  in  this  record  that 
will  support  this  aaaignment  The  amount  of 
tha  verdict  la  92,000.  The  deceased  was  a 
strong,  healthy  man,  capable  ot  earning,  and 
earning  at  tte  time  of  bla  death,  abaat.  UO 
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per  week.  He  was  38  years  of  age,  and  left 
eight  minor  children  and  a  widow  wholly  de- 
pendent upon  blm  for  support. 

6.  Another  assignment  ia:  "The  court  erred 
in  admitting  improper  eyidence  on  behalf  of 
the  plaintiff."  The  argument  in  the  brief  In 
support  of  this  assignment  is  that  the  court 
erred  in  admitting  the  evidence  of  a  witness 
named  Maalz.  We  cannot  review  the  assign- 
ment, for  the  reason  that  It  Is  too  indefinite. 
If  a  litigant  is  of  the  opinion  that  a  court 
errs  In  admitting  the  evidence  of  any  wit- 
ness, he  should  object  on  the  trial  to  the  re- 
ception of  the  particular  evidence,  and  specif- 
ically assign  the  ruling  of  the  court  In  his 
petition  in  error  here.  Under  an  assignment 
that  the  court  erred  in  admitting  or  rejecting 
evidence,  this  court  cannot  review  anything. 
Under  an  assignment  that  the  court  erred  In 
admitting  the  evidence  of  a  named  witness.  If 
the  record  shows  that  any  of  the  evidence  of 
such  witness  was  properly  received,  the  as- 
signment will  be  overruled. 

7.  The  next  assignment  is  that  the  court 
erred  In  giving,  upon  Its  own  motion,  the  fol- 
lowing instruction  to  the  Jury:  "Negligence 
Is  the  omission  to  do  something  which  a  rea- 
sonable man,  guided  by  those  considerations 
which  ordinarily  regulate  the  conduct  of  hu- 
man affairs,  would  do,  or  doing  something 
which  a  prudent  and  reasonable  man  would 
not  da"  This  is  the  definition  of  "negli- 
gence" given  by  the  court  in  Blyth  v.  Water- 
yrorka  Co.,  11  Ezch.  784,  and  approved  in 
Smith  V.  Railway  Co.  (1870)  L.  R.  6  0.  P. 
102.  In  RaUroad  Co.  v.  Jones,  95  U.  S.  438, 
the  supreme  court  of  the  United  States  de- 
fines "negligence"  as  follows:  "Negligence 
may  consist  in  either  falling  to  do  what, 
under  the  circumstances,  a  reasonable  and 
prudent  man  would  ordinarily  have  done,  or 
In  doing  what  he  would  not  have  done." 
The  d^nltion  given  by  the  district  court  in 
this  case,  and  complained  of.  Is,  substanti- 
ally,—with  the  exception  that  it  does  not 
contain  the  phrase  "under  the  circum- 
stances,"—the  definition  adopted  by  the 
highest  court  in  this  nation.  The  instruc- 
tion of  the  district  court  was  substantially 
correct,  and,  even  if  we  should  be  of  the 
opinion  that  it  was  technically  defective, 
we  are  still  unable  to  say  that  the  com- 
pany was  prejudiced  by  It. 

8.  The  next  assignment  of  error  is  that  the 
court  erred  in  giving  instruction  No.  7  of  the 
Instructions  given  by  the  court  on  its  own 
motion.  That  Instruction  is  as  follows: 
"You  are  instructed  that  one  who  contracts 
to  perform  labor  or  render  services  for  an- 
other takes  upon  himself  those  risks,  and 
only  such  as  are,  usually  Incident  to  the  em- 
ployment engaged  in;  and  the  deceased,  in 
this  case,  when  he  engaged  in  digging  the 
tunnel,  assumed  the  ordinary  risks  and 
dangers  only  which  are  Incident  to  such  em- 
ployment." We  think  this  instruction  cor- 
rect in  every  respeet 

9.  The  next  assignment  is  that  the  court 


erred  in  giving,  on  its  own  motion,  to  tbe 
jury,  the  following  Instruction:  "Where  the 
employer  plac^  one  employfi  under  tbe  di- 
rection and  control  of  another,  and  tbe  lat- 
ter, in  the  exercise  of  tbe  authority  so  con- 
terreA,  orders  the  former  into  a  place  of  un- 
usual danger,  and  thus  exposes  him  to  extra- 
ordinary peril,  of  the  existence  and  extent  of 
which  he  Is  not  advised,  the  employer  would 
be  liable,  In  the  event  of  injury  to  socb  em- 
pioy6."  Counsel  for  the  company  admit  that 
this  instruction  la  correct,  as  a  proposi- 
tion of  law,  but  insists  that  there  ia  no  evi- 
dence upon  which  to  base  it  His  contentiloc 
is  that  Laughlln,  was  not  under  tbe  control 
or  direction  of  any  one  while  digging  this 
tunnel.  We  have  already  quoted  the  evideiice. 
and  we  rq>eat  that,  while  the  evidence  does 
not  disclose  that  any  officer  of  tbe  company 
ordered  Laughlln  to  dig  this  tunnel,  yet  the 
evidence  does  show  that  be  was  in  tiie  em- 
ploy of  the  company;  that  he  did  any  kind 
of  work  that  be  was  told  to  do,  and  that  be 
was  told  by  an  officer  of  the  company  that 
when  be  was  not  busy  at  anything  else  he 
might  work  in  the  tunnel  (this  was  equiva- 
lent to  a  command  to  Laughlln  that  when 
not  otherwise  engaged  he  should  put  in  his 
time  in  the  tunnel);  that  he  began  tbe  exca- 
vation of  the  tunnel  with  his  foreman,  dea- 
ry; that  he  was  at  work  on  the  tunnel  on  tbe 
8th  of  April,  wboi  be  was  killed;  that  the 
superintendent  of  the  company  was  there 
while  he  was  at  work;  that  he  was  neither 
ordered  to  desist,  nor  was  any  objection 
made  by  the  company  to  hia  working  at  that 
particular  work.  In  other  words,  the  evi- 
dence is  sufficient  to  show  that  Laughlln  vras 
excavating  this  timnel  in  pursuance  of  his 
employment  by  the  electric  company,  and 
that  what  he  did  in  the  tunnel  he  did  under 
the  advice  and  direction  of  the  officers  of 
the  company.  Under  the  facts  and  circum- 
stances in  evidence  in  the  case,  tbe  instruc- 
tion complained  of  was  correct. 

10.  The  next  assignment  of  error  is  that 
the  court  erred  in  giving  to  the  Jury  instruc- 
tion No.  10  of  the  Instructions  given  on  Its 
own  motion.  The  Instruction  is  as  follows: 
"You  are  to  determine  from  all  the  facts  and 
circumstances,  as  shown  by  the  evidence, 
whether  the  deceased  was  exposed  to  im- 
usual  or  extraordinary  danger  in  digging  tbt 
tunnel;  and,  if  you  find  that  be  was,  this 
would  be  negligence  on  tbe  defendant's  part 
and  the  plaintiff  could  recover,  unless  yon 
further  believe  that  the  deceased  knew,  or, 
in  the  exercise  of  ordinary  care  and  pru- 
dence, might  have  known,  that  the  danger 
was  extraordinary  or  unusual,  in  whieb 
event  a  recovery  could  not  be  had."  This  in- 
struction was  erroneous.  By  it  the  court 
told  tbe  Jury,  in  effect,  that  if  Langhlin's 
presence  in  tbe  tunnel,  without  his  knowing 
It,  or  having  opportunity  of  knowing  it,  ex- 
posed him  to  unusual  danger,  that  fact  was 
negligence  on  the  part  of  the  company.  It 
has  been,  time  and  again,  decided  by  this 
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conrt  that  It  is  for  tlie  presiding  judge  to  say 
what  acts  or  omissions  are  evidence  of  negli- 
gence, but  that  it  is  for  the  Jury  to  say  what 
conclusion  such  evidence  warrants.  The 
court  might  have  properly  told  the  jury  that 
If  Laughlln,  by  working  in  the  tunnel  at  the 
time  and  In  the  manner  and  under  the  cir- 
cumstances that  he  did,  was  thereby  ex- 
posed to  unusual  or  extraordinary  danger, 
without  knowing  it,  and  without  opportunity 
to  know  it,  that  fact  was  evidence  of  negli- 
gence on  the  part  of  the  company;  but  it 
was  not  for  the  court  to  say  that  the  fact 
rendered  the  company  guilty  of  negligence. 
Whether  it  did,  was  for  the  Jury.  See  Rail- 
way Oa  V.  Baler,  37  Neb.  235,  55  N.  W.  913; 
Railway  Cto.  v.  Oralg,  39  Neb.  601,  58  N.  W. 
209;  Railroad  Oo.  v.  Oleson,  40  Neb.  889,  69 
N.  W.  354. 

11.  The  district  conrt  modified  an  Instmc- 
tlon  ofTered  on  the  trial  by  the  company,  and 
given  t)j  the  court  The  modification  was 
as  follows:  "If  the  danger  was  unusual,  and 
not  incident  to  the  employment,  and  the  em- 
ploy6  bad  no  knowledge  of  the  unusual  dan- 
ger, and  could  not,  with  ordinary  care  and 
prudence,  have  discovered  it,  be  would  not 
be  deemed  to  have  consented  to  incur  such 
unusual  risk."  To  this  modification  counsel 
for  the  company  took  an  exception,  and  the 
action  of  the  conrt  in  thus  modifying  the  in- 
struction is  the  next  assignment  urged  here. 
What  we  have  already  said  in  answer  to  the 
argum^it  of  coimsel  that  Laughlln,  by  work- 
ing in  the  tunnel,  assumed  the  risk  of  dan- 
gers incident  thereto,  must  dispose  of  this 
assignment  We  do  not  think  the  court 
erred  in  the  modlficatloD  complained  of. 

12.  The  next  assignment  Is  that  the  court 
erred  In  refusing  to  give  the  following  in- 
struction asked  by  the  company:  "If  the 
negligence  or  carelessness  of  the  deceased 
contributed  directly  to  the  injury  which 
caused  his  death,  the  pialnticr  cannot  recov- 
er, and  your  verdict  should  be  for  the  de- 
fendant" The  court  did  not  err  In  refusing 
to  give  this  instruction,  for  the  reason  that 
the  court,  at  the  request  of  the  company, 
bad  already  Instructed  the  Jury  that:  "The 
deceased,  Daniel  Laughlln,  was  bound  to 
exercise  ordinary  care  for  his  personal  safe- 
ty while  engaged  in  the  excavation  in  ques- 
tion in  this  case;  and  If  you  believe  from 
the  evidence  that  bis  negligence  or  careless- 
ness, if  any,  contributed  directly  to  the  in- 
jury which  caused  his  death,  then  you  will 
find  for  the  defendant." 

13.  The  final  assignment  of  error  Is  that 
the  court  erred  in  refusing  to  give  to  the  Jury 
an  Instruction  in  the  following  language: 
"Fellow  servants  are  persons  employed  and 
engaged  in  the  same  kind  of  work,  for  the 
same  employer,  and  one  servant  cannot  re- 
cover from  the  employer  for  an  injury  which 
resulted  from  the  carelessness  or  neglect  of 
a  fellow  servant;  and  if  the  witness  Cleary 
and  the  deceased,  in  putting  in  the  timber 
supports,  were  doing  so  for  the  electric  com- 


pany, and,  after  putting  in  such  supports, 
worked  at  the  excavating,  either  together  or 
Bei>arately,  then  you  are  Instructed  that  they 
were  fellow  servants;  and  if  the  caving  of 
the  earth  resulted  from  the  carelessness  of 
either  or  both  of  them,  in  not  property  sup- 
porting the  bank,  then  the  defendant  would 
not  be  liable  for  the  injury  caused  by  such 
caving."  We  think  the  court  correctly  re- 
fused to  give  this  Instruction,  for  the  reason 
that  there  was  no  evidence  upon  which  to 
base  it  It  is  true  that  the  support  put  in 
the  tunnel  was  put  there  by  Cleary  and 
Laughlln.  but  there  was  no  evidence  that  the 
caving  la  of  the  earth,  which  killed  Laugh- 
lln, resulted  from  the  negligence  of  either 
Cleary  or  Laughlln,  or  both  of  them,  in  not 
properly  supporting  the  tunnel.  In  other 
words,  as  already  stated,  the  evidence  shows 
that  Cleary  was  the  foreman  of  Laughlln; 
that  they  built  the  support  that  was  In  the 
tunnel  of  the  timbers  which  the  superin- 
tendent directed  it  to  be  built;  that  Cleary 
and  Laughlln  constructed  the  support  under 
the  general  direction  of  the  superintendent; 
that  he  was  present  at  the  time  it  was  con- 
structed, or  soon  after,  and  approved  of  the 
manner  in  which  it  was  constructed.  And 
had  Cleary  himself  been  killed  by  the  caving 
in  of  this  tunnel,  as  was  Laughlln,  the  ma- 
terial of  which  the  support  was  constructed, 
the  manner  of  Its  construction,  and  the  fact 
that  Cleary  built  the  support,  would,  under 
the  circumstances,  have  been  no  evidence  of 
negligence  on  his  part  Again,  the  question 
of  fellow  servant  was  not  in  this  case.  If  It 
be  conceded  that  Cleary  and  Laughlln  were 
fellow  servants  while  woricing  In  this  tun- 
nel and  building  the  8upi)orts  for  it,  still 
there  is  no  evidence  to  show  that  Laughlln's 
death  was  the  result  of  the  negligence  of 
Cleary  in  constructing  the  supports  at  the 
time  and  in  the  manner  and  of  the  material 
that  he  did.  If  this  material  was  improper 
or  defective,  if  the  support  was  Insufficient, 
if  it  was  not  prt^erly  put  up,  the  fault  was 
that  of  the  general  superintendent,  under 
whose  directions  it  was  done.  For  the  error 
of  the  court  in  giving  instruction  No.  10  of 
the  instructions  given  on  his  own  motion, 
the  Judgment  of  the  district  court  Is  re- 
versed and  the  cause  remanded.  Reversed 
and  remanded. 


CULBERTSON  IRRIGATING  &  WATER- 
POWER  CO.  V.  WILDMAN. 

(Supreme  Court  of  Nebraska.     June  22,  1895.) 

Suit  for  Wages— Prooi'  to  Sustain — Contbact 
TO  Employ— Novation— Misjoi.NDEK— Perpokm- 

ANCE— PlBADIXO — MbASCKE  OF  DAHAOES. 

1.  An  action  to  recover  wages  under  a  con- 
tract for  personal  services  can  only  be  sustain- 
ed by  proof  that  the  services  were  performed. 
Where  one  seelis  to  recover  damages  for  breach 
of  contract  to  employ,  he  must  so  plead. 

2.  Where  one  enters  into  a  contract  to  em- 
ploy another  at  a  fixed  rate  for.a  time  cectain. 
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and  afterwards  diapoac*  of  the  basineaa  in  which 
the  services  are  to  be  rendered  to  a  third  peiv 
son,  and  such  third  person  retains  the  servant  in 
bis  employment  and  pays  him  at  the  contract 
rate  for  several  months,  this  is  sufficient  evi- 
dence of  novation  to  charge  such  third  person 
with  the  obligationB  of  the  contract. 

3.  In  such  case  the  original  employer  and 
his  vendee  are  not  jointly  liable  for  services  per- 
formed after  the  novation;  but  if  they  are  sued 
jointly,  and  a  cause  of  action  against  Uie  vendee 
is  pleaded  and  proved,  he  canjiot  be  heard  to 
object  because  judgment  was  also  rendered 
against  the  vendor;  nor  can  the  misjoinder  in 
such  a  case  be  raised  by  general  demurrer  or  ob- 
jection to  evidence,  on  the  ground  that  a  cause 
of  action  is  not  stated. 

4.  In  a  suit  for  wages  under  a  special  con- 
tract, an  averment  that  plaintiff  has  performed 
all  the  conditions  thereof  so  far  as  defendant 
permitted  is  a  sufficient  averment  of  perform- 
ance unless  attacked  by  motion. 

5.  Where  the  wages  contracted  for  were  $60 
per  month  in  cash,  and  $40  per  month  in  water 
rights,  the  servant's  measure  of  damages  in  an 
action  for  wages  is  $100  per  month,  the  value  of 
the  water  rights  having  been  fixed  by  the  con- 
tract 

(Syllabua  by  the  Court) 

Error  to  district  court,  Hitchcock  county; 
Welty,  Judge. 

Action  by  W.  D.  Wildmaa  against  the  Cul- 
bertson  Irrigating  &  Water-Power  Company 
and  others  for  wages.  Judgm^it  for  plaln- 
tlfT,  and  defendant  company  brings  error. 
AfiOrmed  on  conditions. 

House  &  Blackledge,  for  plaintiff  In  error. 
J.  W.  Cole,  for  defendant  in  error. 

IRVINE,  C.  Wlldman  sued  C.  J.  Jones, 
A.  W.  Bond,  and  the  Culbertson  Irrigating 
&  Water-Power  Company,  alleging  that  on 
the  12th  day  of  August,  1890,  Jones  and  Bond 
employed  Wlldman  to  work  for  them  for  the 
wages  of  $100  per  month,  $60  thereof  to  be 
paid  in  cash  each  month,  and  $40  to  be  paid 
in  perpetual  water  rights,  the  employment  to 
last  until  the  cmnpletlon  of  a  certain  work 
known  as  the  "Culbertson  Canal";  tliat  oXt- 
erwards  the  OulbertscMi  Irrigating  &  Watei^ 
Power  Company  (which  we  shall  hereafter, 
for  brevity,  call  the  "Company")  succeeded 
to  the  rights  and  liabilities  of  Jones  and 
Bond,  and  assumed  and  ratified  the  contract 
with  plaintiff.  The  plaintiff  further  alleged 
that  the  defendants  had  failed  to  pay  him  his 
wages  for  the  months  of  March  and  April, 
1891,  wherefore  be  asked  judgment  for  $200. 
The  answer  of  the  company  was  a  general 
denial.  Jones  and  Bond  made  default.  A 
trial  was  had  on  the  issues  l)etween  the 
plaintiff  and  the  company,  and  a  verdict  re- 
turned for  the  plaintiff  for  $200.  Judgment 
was  entered  against  all  the  defoidants  for 
this  sum.  By  these  proceedings  the  company 
seeks  a  reversal  of  this  Judgment  Some  of 
the  assignments  of  errw  are  not  discussed 
in  the  brief,  and  will  therefore  be  treated  as 
waived.  Several  of  the  arguments  advanced 
might  properly  be  raised  imder  the  assign- 
ment that  the  verdict  is  not  sustained  by  the 
evidence,  although  they  are  supported  by  ad- 
ditional sjieclal  assigmnenta.    These  we  shall 


consider  first,  wlthont  referring  to  tbe  special 
assignments  on  which  they  are  based. 

One  point  made  is  that,  while  tbe  action 
was  for  wages  earned,  there  Is  no  evidence 
to  show  that  the  plaintiff  performed  any  bot- 
ices  during  the  months  of  March  and  April, 
— the  period  for  which  wages  are  alleged  to 
be  in  default  There  is  evidence,  however, 
that  during  the  month  of  March  plaintiff  was 
about  the  ofiice  of  the  company,  ready  to  per- 
form any  services  demanded  of  him,  and  that 
be  in  fact  did  during  the  month  perform  a 
number  of  services  for  the  company,  and  ev- 
erything that  he  was  reqmred  or  requested  to 
do.  As  to  the  month  of  April  the  case  is 
different  The  plaintiff  testifies  that  during 
that  month  he  presented  Ills  contract  to  the 
bookkeeper  and  general  manager,  and  told 
him  be  would  expect  to  be  paid  in  accordance 
therewith.  He  was  Informed  that  the  com- 
pany had  nothing  more  for  him  to  do.  It 
also  appears  that  during  that  month  he  was 
absent  from  the  company's  place  of  business, 
and  engaged  in  another  town,  in  other  em- 
ployment The  petition,  as  already  stated, 
was  for  wages  earned.  We  are  aware  that 
some  old  cases  held  that,  undor  such  a  count, 
recovery  could  be  had  where  a  servant  was 
wrongfully  discharged  befbre  the  erpiration 
of  his  term  of  employment  Tills  was  uihid 
the  theory  that  the  services  were  constructive- 
ly performed,  where  actual  performance  was 
prevented  by  the  wrongful  act  of  the  master. 
This  doctrine  has,  however,  been  repudiated 
In  England,  where  it  arose;  and  we  think 
the  law  now  is,  especially  under  tbe  Codes, 
where  real  and  not  fictitious  causes  of  action 
must  be  pleaded,  that  an  action  for  wages 
will  only  be  sustained  by  proof  that  the  serv- 
ices were  performed;  and,  where  tbe  action 
is  for  damages  for  breach  of  contract  to  em- 
ploy, the  case  must  be  so  pleaded.  Howard 
V.  Daly,  61  N.  Y.  362;  James  v.  Allen  Co.. 
44  Ohio  St.  226,  6  N.  E.  246.  The  burden  of 
proof  was  on  the  plaiutlff  to  show  that  be 
performed  the  services  In  April,  and,  as  be 
does  not  fix  the  time  of  his  discharge,  bis 
proof  falls  as  to  that  month,  under  the  aver- 
ments of  his  petition. 

It  is  next  argued  that  there  was  no  evi- 
dence charging  the  company  with  liability. 
To  this  we  cannot  agree.  The  construction 
of  the  canal  was  undertaken  by  Jones  and 
Bond;  the  contract  was  made  with  Wlldman 
in  August,  1800.  In  the  latter  part  of  that 
month  the  company  was  incorporated,  and 
there  was  evidence  tending  to  show,  although 
not  without  contradiction,  that  the  company 
took  up  the  work  September  Ist,  retained 
Wlldman  in  its  employ,  and  paid  him  each 
month  at  the  rate  and  in  the  manner  provided 
for  in  his  contract,  imtil  March  1,  1891. 
These  facts  were  sufScient  to  establish  a  no- 
vation, and  charge  the  company  with  the  pei^ 
tormance  of  the  contract 

In  this  connection  it  was  argued  that  the 
company  could  not  be  jointly  liable  wilb 
Jones  and  Bond;   that.  If  thrae  was  no  nova- 
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tlon,  It  released  the  company.  We  cannot 
find  that  this  objection  was  raised  In  any 
manner  In  the  district  conrt.  If  the  petition 
stated  a  cause  of  action  against  the  com- 
pany, and  the  proof  established  it,  no  qnes- 
tion  of  misjoinder  having  been  raised,  the 
company  cannot  now  be  heard  to  complain  of 
the  misjoinder.  Jones  and  Bond  made  de- 
fault They  do  not  complain  of  the  Judg- 
ment against  them,  and  the  company  cannot 
do  80. 

It  la  aigued  that  the  petition  does  not  state 
a  cause  of  action  against  the  company,  for 
the  reason  that  It  does  not  specifically  allege 
tbnt  the  plaintiff  poformed  the  serrice  con- 
tracted for.  The  allegation  of  the  petition 
on  this  respect  is  that  plaintiff  "has  kept  and 
performed  all  the  conditions  of  his  part  of 
said  contract  so  far  as  be  was  permitted  to 
do  by  the  defendants."  This  arerment  might 
have  been  open  to  attack  by  motion,  but  we 
think  It  was  a  sufficient  averment  of  per- 
formance as  against  demurrer  or  objection 
on  the  trial  to  the  introduction  of  evidence. 
The  latter  was  the  only  method  adopted  to 
raise  the  question.  On  redirect  examination, 
the  plaintifT  was  asked  upon  what  considera- 
tion the  contract  was  based.  His  answer 
was  that,  in  consideration  of  the  employment, 
plaintiff  was  to  transfer  certain  water  rights 
and  privileges  he  owned.  The  admission  of 
this  testimony  over  the  company's  objection 
is  assigned  as  error.  We  think  the  evidence 
was  properly  admitted.  On  cross-examina- 
tion the  company  had  shown  by  the  plaintiff 
that  his  work  had  been  in  the  office,  and  that 
during  the  month  of  March  the  services  per- 
formed by  him  were  not  very  continuous  in 
t  heir  character  or  great  in  amount  The  fact 
that,  to  obtain  employment  plaintiff  had 
transferred  to  the  company  these  water 
rights,  was  material  and  proper  on  redirect 
examination,  for  the  purpose  of  explaining 
tbat  the  somewhat  slight  services  were  per- 
haps all  that  the  contract  contemplated. 

On  the  measure  of  damages  the  court  in- 
structed the  Jury  thaf  if  it  should  find  tor 
the  plaintiff,  be  could  not  recover  to  exceed 
$100  per  month.  It  is  claimed  that  this  in- 
struction was  erroneous,  for  the  reason  that 
the  contract  was  that  only  $60  a  month 
should  be  paid  in  cash,  and  that  the  remain- 
der should  be  in  perpetual  water  rights,  and 
there  was  no  evidence  as  to  the  value  of  such 
rights.  Bat  the  parties  had  by  their  con- 
tract fixed  such  Yaln&  It  did  not  provide 
what  water  rights  should  be  transferred  to 
plaintiff,  but  that  he  was  to  have  water  rights 
to  the  value  of  $40  per  month.  On  failure  to 
perform,  the  plaintiff  was  therefore  clearly 
entitled  to  $100  per  month. 

We  find  no  error  in  the  record  prejudicial 
to  the  company,  except  that  the  plaintiff  was 
allowed  to  recover  for  the  month  of  April, 
while  the  proof  did  not  Justify  such  recovery. 
For  this  error  the  Judgment  must  be  reversed, 
unless  the  plaintiff  shall,  within  40  days  from 
the  filing  of  this  opinion,  enter  a  remittitur 


tar  $100,  with  Interest  at  7  per  cent  from  the 
leth  of  September,  1882,  the  date  of  the  Judg- 
ment. If  he  do  80,  the  Judgmoit  will  be  af- 
firmed.   Judgment  accordingly. 


VAN  VALKENBDRa  et  al.  t.  ORBGO. 

(Supreme  Conrt  of  Nebraska.     June  22,  1885.) 

RiOBT."  or  Vbndob — ^Tbndbr  or  Dbuvbrt — What 

CossTiTUTBS— Contract— Intbbpbetatioh 

— Waivbb  as  to  Dbuvbbt 

1.  A  vendor  of  Koods  cannot  recover  dam- 
ages on  account  of  the  refusal  of  the  vendee  to 
accept  unless  he  tenders  delivery  of  the  goods 
in  accordance  with  the  contract 

2.  Where  a  written  contract  specifies  a 
place  of  delivery,  delivery  must  be  tendered  at 
that  place,  and  ambiguities  in  such  written  con- 
tiact  are  to  be  solved  in  the  same  manner  aa 
ambijoiities  in  other  writings. 

3.  The  shipment  by  a  vendor  at  A.  of  goods 
consigned  to  himself  at  B.,  the  vendor  making 
a  draft  for  the  price,  and  attachinp;  the  bill  of 
lading  thereto,  is  a  tender  of  delivery  at  the 
point  to  which  the  goods  are  shipped,  and  not 
at  the  place  of  shipment 

4.  A  contract  for  the  sale  of  goods  was  sob- 
stantially  as  follows:  "Bought  of  M.  Q.  five  (o) 
cars  new-shelled  com,  tradt  Ohiowa  or  Tobias, 
at  forty  (45)  five  cents  per  buHhel,  his  weights: 
billing  of  same  to  be  given  by  December  10, 
1890.  [Signed]  V.  &  Son."  Bdd,  that  thU 
was  a  contract  for  deUvery  at  Ohiowa  or  Tobias, 
the  vendor  to  ship  from  either  of  those  points  to 
the  vendee  at  a  point  designated  by  him,  and 
that  compliance  with  such  contract  was  not 
proved  by  showing  a  shipment  from  one  of  those 
points  to  a  point  designated  by  vendee,  the 
goods  being  consigned  to  the  vendor. 

6.  The  fact  that  the  vendee  had  received  a 
portion  of  the  goods  consigned  to  the  vendor  at 
the  point  designated  was  a  waiver  only  of  the 
terms  of  delivery  as  to  the  goods  so  received,  and 
did  not  waive  delivery  of  the  remaining  goods  ac- 
cording to  the  contract 
(Syllabus  by  the  Court) 

Error  to  district  court  Lancaster  county; 
Hall,  Judge. 

Action  by  Mason  Gregg  against  Van  Val- 
kenburg  &  Son  for  breach  of  a  contract  for 
the  sale  of  grain.  Judgment  for  plaintiff, 
and  defendants  bring  error.     Reversed. 

Stewart  &  Munger,  for  plaintiffs  In  error. 
Marquett  Deweese  &  Hall,  for  defendant  in 
error. 

IRVINE,  C.  On  December  4, 1880,  the  par- 
ties to  this  action  entered  into  a  contract  as 
follows:  "Bought  of  Mason  Gregg  five  (5) 
cars  new-shelled  com,  track  Ohiowa  or  To- 
bias, at  forty  (45)  five  cents  per  bushel,  his 
weights;  billing  of  same  to  be  given  by  De- 
cember 10, 1890.  Van  Valkenburg  &  Son."  It 
is  agreed  that  the  com  was  shipped  in  large 
cars,  three  of  which  carried  what  the  parties 
had  understood  as  five  cars.  On  the  6th 
of  December  Van  Valkenburg  &  Son  wrote 
Gregg  as  follows:  "Please  ship  us  at  Bea- 
ver City  one  lai^ge  car  new  com.  Draw  on  us 
through  First  Nat.  Bank,  &finden,  and  have 
It  come  direct  here  with  invoice.  Parties 
are  anxious  for  this  car.  Van  Valkenburg  St 
Son."  The  car  was  shipped,  and  was  re- 
ceived by  Van  Valkenburg  &  Son.     On  the 
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10th  of  December  the  following  letter  was 
written  by  Van  Valkenburg  &  Son:  "Please 
ship  at  once  a  large  car  corn  to  us  at  Beaver 
City,  and  on  Monday  next  load  another  car 
to  us  at  Beaver  City.  These  three  large  cars 
that  we  have  ordered  will  make  the  2,500  bus. 
ordered  and  bought  of  you.  Can  you  sell  us 
more  at  same  price?  Would  be  pleased  to 
hear  from  you,  and  how  you  understand 
these  orders,  and  If  you  will  ship  them 
promptly.  Van  Valkenburg  &  Son."  Gregg, 
on  receipt  of  this  letter,  shipped  the  second 
car,  and  on  the  following  Monday,  being  De- 
cember 15th,  shipped  the  third  car.  The  sec- 
ond car  was  received  by  Van  Valkenburg  & 
Son.  On  the  16th,  but  after  Gregg  had  ship- 
ped the  third  car.  Van  Valkenburg  &  Son 
telegraphed  him:  "Don't  ship  third  car  to 
Beaver  City.  Parties  there  refuse.  Van 
Valkenburg  &  Son."  The  car  had  already 
gone,  and  Van  Valkenburg  &  Son  refused  to 
receive  it  Gregg,  on  learning  of  their  re- 
fusal, shipped  it  to  Salt  Lake  City,  sold  It 
there,  and  brought  suit  against  Van  Valken- 
burg &  Son  for  the  difference  between  the 
contract  price  and  the  amount  realized.  He 
recovered  Judgment,  from  which  Van  Val- 
kenburg &  Son  prosecute  error. 

The  car  occasioning  the  controversy  was 
loaded  at  Ohldwa,  and  consigned  by  Gregg 
to  himself  at  Beaver  City.  The  bill  of  lading 
was  then  sent  by  Gregg's  agent  to  Gregg,  at 
Lincoln,  where  Gregg  made  a  draft  on  Van 
Valkenburg  &  Son,  and,  attaching  the  bill  of 
lading  thereto,  sent  it  to  Minden,  where  Van 
Valkenburg  &  Son  conducted  their  business. 
The  right  of  recovery  In  this  case  depends 
upon  whether  Gregg  tendered  delivery  of  the 
car  at  the  place  where  he  contracted  to  de- 
liver it  Van  Valkenburg  &  Son  claim  that 
the  contract  was  for  delivery  to  them  at  Ohl- 
owa  or  Tobias.  Gregg  claims  that  the  price 
was  merely  fixed  at  those  points,  but  that 
he  was  Justified  in  consigning  the  corn  to 
himself  at  the  point  designated  by  the  ven- 
dees. In  such  a  case  there  Is  no  doubt  that 
had  Gregg  consigned  the  car  at  Ohlowa  to 
the  vendees  at  Beaver  City  this  would  have 
been  a  delivery  at  Ohlowa.  On  the  other 
hand,  consigned  as  it  was,  the  delivery  or 
tender  of  delivery  was  at  Beaver  City,  and 
could  not  take  place  until  the  vendees,  by 
payment  of  the  draft  at  Minden,  obtained 
possession  of  the  bill  of  lading.  Bank  v. 
Bangs,  102  Mass.  295;  Forchelmer  v.  Stew- 
art, 65  Iowa,  503,  22  N.  W.  886.  Gr^g  did 
not  tender  a  delivery  In  accordance  with  the 
contract  If  the  contract  required  a  delivery 
at  Ohlowa.  This  we  think  it  did.  Where 
no  place  of  delivery  is  provided  it  may  be  in 
ferred  from  the  circumstances  of  the  caffii, 
from  the  usages  of  trade,  or  the  previous 
course  of  dealing  between  the  parties,  or 
even  from  the  nature  of  the  article  sold. 
Hatch  V.  OU  Co.,  100  U.  S.  134.  But  where 
the  contract  designates  a  place  of  delivery 
the  contract  prevails,  and  patent  ambiguities 
In  a  written  contract  must  be  solved  accord- 


ing to  the  ordinary  mles  in  such  cases.  If 
it  were  not  for  the  last  clause  in  the  written 
contract,  there  could  be  no  possible  donbt 
that  the  delivery  was  to  be  at  Ohlowa  or  To- 
bias. It  reads:  "Bought  •  •  *  [on]  track 
Ohlowa  or  Tobias."  it  is  evident,  however, 
from  the  last  clause,  that  the  contract  con- 
templated the  shipping  of  the  cars  to  some 
other  point,  and  it  Is  claimed  that  such  oth- 
er point  was  the  point  of  delivery,  and  that 
the  first  clause  only  Indicated  that  the  ven- 
dee was  to  pay  the  freight  from  Ohlowa  or 
Tobias  to  such  point;  but  to  give  It  such  a 
construction  does  violence  to  the  language  of 
the  contract  We  think  its  obvious  meaning 
Is  that  the  com  was  to  be  bought,  L  e.  de- 
livered, on  the  tracks  at  Ohlowa  or  Tobias, 
billed  to  Van  Valkenburg  &  Son  at  such 
point  as  they  should  designate.  Tbetr  di- 
rection was,  "On  Monday  next  load  another 
lai*ge  car  to  us  at  Beaver  City."  Gregg  did 
not  ship  to  them  at  Beaver  City,  but  shipped 
to  himself  at  Beaver  City.  A  vendor  cannot 
recover  damages  for  the  refusal  of  the  ven- 
dee to  accept,  unless  delivery  is  tendered  at 
the  place  required. 

It  Is  contended  that  the  circumstances  and 
the  conduct  of  the  parties  indicated  a  differ- 
ent construction,  because  the  other  two  cars 
were  shipped  in  the  same  mann^  and  ac- 
cepted by  the  vendees.  But,  although  the 
vendees  did  accept  the  other  cars,  they  wrote 
twice  to  the  vendor  complaining  of  the  man- 
ner In  which  they  had  been  shipped,  on  the 
ground  that  by  such  method  the  car  arrived 
several  days  before  the  vendees  could  ob- 
tain possession  of  It  through  the  bill  of  lad- 
ing, and  that  the  carrier  subjected  them  to 
demurrage  In  consequence.  The  acceptance 
of  these  cars  so  billed,  waived  only  a  de- 
parture from  the  contract  as  to  those  cars. 
and  did  not  alter  the  contract  for  the  com 
not  yet  shipped. 

It  Is  also  claimed  that  It  was  necessary  for 
Gregg  to  ship  in  that  mann»  in  order  to  se- 
cure payment  The  answer  to  this  conten- 
tion la  that,  had  he  desired  to  protect  him- 
self In  such  manner,  he  should  have  so  stipu- 
lated In  the  contract  It  is  probaUe  that, 
under  the  t^ms  of  the  contract,  the  vendees 
should  have  been  present  at  Ohlowa  to  pay 
tor  the  cars,  and  that  If  Gregg  had  tendered 
the  com  at  Ohlowa,  and  refused  to  ship  un- 
til payment  was  made  there,  this  would  have 
beea  sufficient  compliance;  but,  having  con- 
tracted to  deliver  at  Ohlowa,  he  had  no 
right  under  the  terms  of  his  contract,  to  at- 
tempt to  deliver  elsewhere,  whatever  his  mo- 
tive may  have  been. 

It  Is  argued  that  the  vendees  refused  to  ac- 
cept solely  because  the  price  of  com  had 
fallen  at  Beaver  City.  This  Is  all  immateri- 
al to  the  case.  If  the  vendor  did  not  tender 
compliance  with  the  contract,  the  motive  of 
the  vendee  In  refusing  to  accept  dtherwise 
than  as  provided  in  the  contract  does  not  af- 
fect the  case. 

The  evidence  does  not  sustain  the  verdict, 
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and  the  Judgment  most  be  rerersed.  As  the 
cause  must  be  remanded  for  a  new  trial,  It 
may  be  well  to  direct  attention  of  counsel  to 
the  fact  tbat  the  construction  of  this  con- 
tract Is  for  the  court,  although  there  may 
arise  questions  of  fact  for  the  determination 
of  tbe  Jury  which  would  Influence  the  con- 
struction. On  the  former  trial  the  court  gave 
no  instruction  as  to  the  construction  of  the 
contract.  In  further  proceedings  this  point 
should  be  observed.  Reversed  and  remanded. 


HARGRBAVES  v.  MENKEN  et  al. 

(Supreme  Court  of  Nebraalia.     June  22,  1895.) 

MoKTOAOBS— Execution  under  Dukbsb— Sale  on 
Execution — Priokities  —  Foeeclosube— When 
Available  —  Btat  bt  Oarnishment  Fbooeed- 
iNos — Pbeventino  Fobbclobubb. 

1.  A  mortgage  given  to  secure  a  debt  will 
not  be  set  aside  aa  obtained  by  duresa,  on  the 
ground  that  it  waa  given  to  obtain  a  dismissal 
of  criminal  proceedings,  instituted  bv  the  credit- 
or against  the  mortgagor,  where  the  mortgage 
was  given  without  tiireats  or  promises  having 
been  made  to  the  mortgagor,  and  after  a  state- 
ment by  the  creditor's  agent  that  no  promise 
could  be  made,  but,  on  the  contrary,  the  prosecu- 
tion would  have  to  take  its  course. 

2.  A  purchaser  at  execution  sale  of  land 
takes  only  the  interest  of  the  judgment  debtor 
at  the  time  the  judgment  became  a  lien  on  the 
land;  and  a  deed  or  mortgage  unrecorded  at 
that  time  is  superior  to  the  title  of  such  purchas- 
er, at  least  if  it  be  recorded  before  the  sale. 

3.  Where  judgment  has  lieen  obtained  at 
law  on  the  debt  secured  by  a  mortgage,  no  action 
to  foreclose  can  be  brought  until  an  execution 
has  been  issued  on  the  judgment,  and  returned 
nnsatisfied.  The  return  of  an  attachment  pend- 
ing the  action  is  not  sufficient 

4.  The  pendency  of  proceedings  against 
garnishees  upon  a  judgment  for  the  debt  stays 
foreclosure. 

5.  To  prevent  foredosnre.  It  is  not  neces- 
sary that  proceedings  at  law  should  have  been 
instituted  upon  the  notes  secured  by  the  mort- 
gage; it  is  sufficient  if  the  proceedings  are  to  re- 
cover the  same  debt 

.  (Syllabus  by  the  Court) 

Appeal  from  district  court,  Johoson  county; 
Babcock,  Judge. 

Action  by  Alfred  H.  Hargreaves  against  J. 
H.  Shepherd,  Henry  Menken  and  wife,  and 
A.  Herman  and  wife  to  foreclose  a  mortgage. 
From  a  Judgment  for  plaintilT  and  for  defend- 
ant Shepherd,  defendants  Henry  Menken  and 
wife  and  A.  Herman  and  wife  appeal  Re- 
versed and  dismissed. 

J.  Hall  Hitchcock,  T.  Appelget,  and  E.  H. 
Wooley,  for  appellants.  Comlsh  &  Lamb,  for 
appellees. 

IRVINE,  O.  Hargreaves  began  this  action 
against  Menken  and  wife,  Herman  and  wife, 
and  J.  H.  Shepherd  to  foreclose  a  mortgage 
made  by  the  Menkens  to  Hargreaves  to  se- 
cure the  payment  of  a  note  for  $316.  Shep- 
herd admitted  the  allegations  of  the  petition, 
and  by  cross  petition  asked  a  foreclosure  of 
tbe  same  mortgage,  alleging  that  it  also  secur- 
ed a  note  of  $220  in  favor  of  Shepherd.  The 
Menkens  answered  both  the  petition  and  cross 


petition,  alleging  that  the  mortgaged  premises 
had  been  their  homestead,  and  that  the  notes 
and  mortgage  were  procured  from  them  by 
duress,  In  that  at  the  time  Menken  was 
wrongfully  deprived  of  his  lil>erty  at  the  in- 
stance of  Hargreaves  and  Shepherd,  and  that 
the  mortgage  was  induced  by  reason  of  such 
imprisonment  Herman  answered,  setting  up 
title  in  himself  under  an  execution  and  sale 
of  the  property  by  virtue  of  certain  Judg- 
ments against  Menken.  Herman  also  averred 
that  the  mortgage  of  Hargreaves  and  Shep- 
herd was  withheld  from  record  in  fraud  of  bis 
rights,  and,  still  further,  that  certain  pro- 
ceedings at  law  were  pending  to  recover  the 
debt  secured  by  the  mortgage.  There  was  a 
decree  for  the  plaintUt  and  the  defendant 
Shepherd,  foreclosing  the  mortgage;  and  the 
Menkens  and  the  Hermans  appeal. 

On  the  question  of  duress  the  evidence  Is 
conflicting.  It  appears  that  a  firm  of  which 
Menken  was  a  member  was  Indebted  to  Har- 
greaves Bros.,  a  firm  of  which  Hargreaves 
was  a  member;  tbat  Menken's  firm  had  made 
some  transfer  of  Its  property;  and  that  an 
attorney  for  Hargreaves  was  endeavoring  to 
collect  the  debt  While  these  matters  were  in 
progress,  Hargreaves  made  a  complaint 
against  Menken,  charging  him  with  obtaining 
goods  under  false  pretences.  Menken  was  ar- 
rested and  released  on  bis  own  recognizance. 
Thereafter,  and  while  the  prosecution  was 
pending,  he  and  his  wife  executed  the  notes 
and  mortgage,  and  soon  thereafter  the  prose- 
cution was  dismissed,  the  docket  showing  be- 
cause no  one  appeared  for  the  state.  Menken 
testlfles  that  Hargreaves'  attorney  told  him  he 
would  eeai  him  to  the  penitentiary  unless  he 
"fixed  the  matter  up,"  and  that,  if  he  would 
secure  the  debt,  he  wonld  be  released.  The 
attorney  in  question  testified  that  he  made  no 
promises  or  threats;  that  Menken  came  to 
him  without  previous  solicitation,  and  desir- 
ed to  secure  tbe  debt,  stating,  as  a  reason 
therefor,  that  he  wished  Hargreaves,  when 
secured,  to  proceed  against  other  persons,  who 
Menken  thought  had  caused  him  the  trouble 
and  dealt  unfairly  with  him.  Tbe  attorney 
also  testlfles  that  Menken  asked  him  what 
would  become  of  the  prosecution,  and  that 
the  attorney  answered  that  he  could  make  no 
promises,  that  it  was  a  criminal  case,  and 
would  have  to  take  Its  course.  There  Is  evi- 
dence corroborating  the  testimony  of  tbe  at- 
torney. If  this  testimony  Is  true,  then  It  Is 
very  clear  that  the  mortgage  was  not  obtain- 
ed by  duress.  The  finding  of  the  trial  court 
was  therefore  In  this  particular  Justified  by 
tbe  evidence. 

Nor  can  Hainan  claim  anything  by  reason 
of  tbe  wltbbolding  of  the  mortgage  from  rec- 
ord. Tbe  mortgage  was  made  May  0,  1880, 
and  was  recorded  January  8,  1891.  None  of 
the  Judgments  under  which  the  land  was  sold 
became  a  lien  thereon  until  September,  1890. 
The  executions  were  'not  issued  until  January 
20,  1891.  The  sale  took  place  March  7,  1891. 
A  purchaser  at  execution  sale  of  land  takes 
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only  tbe  intereBt  ot  the  Judgment  debtor  at  i 
the  tlixie  the  Judgment  became  a  lien  on  the 
land,  and  a  deed  or  mortgage  then  nnrecorded 
is  to  be  pceferred  as  against  the  title  of  a  pur- 
chaser at  the  execution  sale,  at  least  If  it  be 
recorded  before  the  sale.  Manafleld  v.  Greg- 
ory, 8  Neb.  432;  Harral  v.  Gray,  10  Neb.  186, 
4  N.  W.  1040;  Manafleld  y.  Gregory,  11  Neb. 
297,  9  N.  W.  87;  Reynolds  v.  Cobb,  15  Neb. 
378,  10  N.  W.  502;  Westhelmer  t.  Reed,  15 
Neb.  662,  19  N.  W.  62a 

The  remaining  point  made  Is  that  there  wo-e 
proceedings  at  law  pending  which  constitut- 
ed a  defmse  to  this  action.  The  petition  and 
Shepherd's  cross  petition  both  allege  that  no 
proceedings  had  been  Instituted  to  recover  the 
amount  of  the  indebtedneas.  Hermanli  an- 
swer alleges  that  certain  proceedings  had  been 
Instituted,  and  judgment  recovered  upon  the 
debt  We  will  not  set  out  this  arerment  at 
length,  but  simply  say  that  It  was  sabstait- 
tially  according  to  the  proof  made,  which  dis- 
closed that,  prior  to  the  execution  of  tbe 
mortgage,  both  Hargreaves  Bros,  and  Shep- 
herd had  instituted  actions  at  law  to  recover 
the  same  debts.  Judgments  were  rendered  tn 
favor  of  plaintiffs  in  these  actions  on  April  1. 
1880.  Certain  p«:BOiis  were  gamislied,  and 
their  answers  not  being  satisfactory,  brought 
suit  against  the  garnishee,  and  the  lattv  ac- 
tion was  pending  when  the  suit  was  brought 
to  foreclose  the  mortgage.  Section  848  of  the 
Code  provides  that  "after  such  petition  shall 
be  filed,  while  the  same  is  pending,  and  after 
a  decree  rendered  thereon,  no  proceedings 
whatever  shall  be  had  at  law  for  the  recovery 
of  tbe  debt  secured  by  tbe  mortgage,  or  any 
part  there<rf,  unless  authorized  by  the  court." 
Section  860  requires  that,  "upon  filing  a  peti- 
tion fw  the  forecIoBure  or  satisfaction  of  a 
mortgage,  the  comitelnant  shall  state  tberetn 
whether  any  proceedings  have  been  had  at 
law  for  the  recovery  of  the  debt  secured 
th«eby,  or  any  part  thereof,  and  whether 
such  debt,  or  any  part  thereof,  had  been  col- 
lected and  paid."  Section  851  provides  that 
"If  it  appear  that  any  Judgment  has  been  ob- 
tained in  a  suit  at  law  for  the  money  de- 
manded by  such  petition,  or  any  part  thereof, 
no  proceedings  shall  be  had  In  such  case,  un- 
less, to  an  execution  against  the  property  of 
the  defendant  In  such  Judgment,  the  sheriff 
or  other  proper  officer  shall  have  returned 
that  the  execution  is  unsatisfied  In  whole  or 
In  pert,  and  that  the  defendant  has  no  prop- 
erty whereof  to  satisfy  such  execution  except 
the  mortgaged  premises."  The  manifest  ob- 
ject of  these  provisions  is  to  prevent  the  pros- 
ecution of  proceedings  at  law  to  recover  the 
debt  concurrently  with  proceedings  to  fore- 
close the  mortgage  Other  provisions  exist 
whereby,  In  the  foreclosure  casc^  personal 
remedies  may  be  availed  ot,  and  the  statute 
should  be  so  c<»stmed  as  to  prevent  the  mis- 
chief which  the  legislature  had  in  view.  In 
neither  of  the  personal  actions  does  the  rec- 
ord disclose  that  an  execution  had  been  issued 
upon  tbe  Judgment  and  returned  nnsatisfled.  It 


does  appear  that  wrtta  of  attachment  w«re  is- 
sued; but,  because  an  attachmoit  waa  return- 
ed unattisfied  at  the  commencement  at  the 
suit.  It  does  not  follow  that  an  execntloa  after 
judgment  would  be  ineflectoal ;  and  to  sbo  w  the 
issuing  of  an  attachment  and  ita  retom  unsat- 
isfied does  not  satisfy  the  re<iiiirement  at  sec- 
tion 851  that  an  execution  must  be  so  letnmed 
before  a  foreclosure  case  can  proceed.  More- 
over, we  think  that  the  proceedings  against 
tbe  garnishees  pending  at  the  time  this  suit 
was  brought  were  a  bar  to  this  action.  Tbe 
language  of  the  Code  is  very  general.  So 
foreclosures  can  be  had  where  any  proceed- 
ings at  law  have  been  Instituted  until  their 
final  termination.  The  suit  against  the  g>u:- 
nishees  was  an  action  to  recover  the  debt  se- 
cured by  the  mortgage,  and,  while  it  was 
pending,  this  suit  could  not  be  broagbt. 

Appellees  seek  to  avoid  this  result  on  the 
ground  that  the  notes  to  secure  wbicli  the 
mortgage  was  made  were  executed  after  tbe 
Judgments  were  recovered,  and  that,  there- 
fore, these  Judgments  were  not  upon  the  debt 
secured  by  the  mortgage.  This  argiunent  Is 
not  sound.  Tbe  notes  were  only  evidence  of 
the  debt.  It  is  admitted  that  they  were  given 
for  the  same  debts  upon  which  judgment  wns 
recovered,  and  changing  the  form  of  the  debt 
on  its  evidence  did  sot  render  it  any  leas  the 
same  debt 

It  is  argued  that  Herman  cannot  avaH  him- 
self of  the  proceedings  at  law  against  Menl;en 
to  defeat  foredosnre.  We  can  see  no  distinc- 
tion against  Herman.  On  the  other  hand.  If 
there  were  any  diatlnctioa.  It  would  be  in  his 
favor.  As  between  Herman  and  Menken, 
Menken  was  the  debtor,  and  that  would  be  all 
the  more  reason  for  requiring  plalntilt  to  ex- 
haust his  remedy  against  Menken. 

Because  of  the  proceedings  at  law,  the  Judg- 
ment of  the  district  court  must  be  reversed, 
and  the  cause  dismissed,  without  prejudice, 
however,  to  the  Institution  of  another  action 
in  case  the  facts  hereafter  warrant.  Revers- 
ed and  dismissed. 


BRINKWORTH  v.  GRABLE  et  al. 
(Supreme  Court  of  Nebraska.     Jane  22,  1893.) 
MvKiciPAL  Bonus— RsoisTaATioH  amd  Cbrtivica- 

TION  —  DCTT  OF  ADDITOB  OF  FDBLIO  ACCOUNTS 
— DETAOHtNO  COL-POS— ISSUIKO  BoSDS — Powm 
OF  CiTT— lNT«RJt8T  CourOHS— VaUMTT. 

1.  Municipal  bonds  bearing  date  November 
1,  1889,  due  in  20  years,  drawing  interest  at  the 
rate  of  6  per  cent  per  annum  payable  semi- 
annually, evidenced  by  coupons  maturing  May  1, 
1890,  and  each  six  months  thereafter,  issued  to 
aid  in  the  construction  of  a  railroad,  were  de- 
posited with  the  auditor  of  public  accounts  on 
the  21st  of  December,  1889,  for  certification  and 
registration.  The  auditor  was  prevented,  liy  is- 
jimction  proceedings,  from  registering  and  cer- 
tifying the  bonds  until  January  1, 1891,  at  wbich 
time  they  were  registered  and  certified.     Bftd, 

(1)  that  as  a  matter  of  law  the  bonds  were  mt- 
istered  and   certified   on   December  21,    1889; 

(2)  as  taxes  levied  in  countiea  under  township 
organization  become  due  on  the  1st  day  of  Octo- 
ber after  their  levy  (sectiras  81,  91,  Ck  77,  Comp, 
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St.  1898),  (3)  therefora  tbe  auditor,  wh«n  be  wg- 
istercd  said  bonU«,  ihoald  have  detached  there- 
from the  coupons  thereon  which  by  their  terms 
matured  prior  to  October  1,  1890  (section  37,  c. 
»,  Comp.  St.  1893). 

2.  Said  Mction  87  constmed,  and  held,  thst 
the  object  of  its  enactment  was  to  prevent  the 
municipalities  of  the  state  from  executing  and 
pnttins  upon  the  market  their  obligations  for 
the  payment  of  money  whidi  would  bj  their 
terms  mature  before  a  tax  could  be  legally  leried 
and  become  due  for  the  payment  of  the  same. 

3.  It  is  settled  law  that  a  mnnicipnl  corpo- 
ration has  no  power  to  issue  its  bonds  in  aid  of 
a  work  of  internal  improrement  unless  express- 
ly authorized  by  statute  to  do  so.  Young  t. 
Clarendon  Tp.,  10  Sup.  Ct.  107,  132  U.  S.  340. 
followed. 

4.  The  mmiicipal  corporation  had  author- 
ity to  issue  the  bonds  in  anestion,  but  it  had  no 
authority  to  issue  and  deliver  interest  coupons 
which  would  mature  before  a  tax  could  be  law- 
fully levied  and  become  due  for  their  payment 

5.  That  the  coupons  attadied  to  said  bonds 
which  matured  prior  to  October  1,  1890,  were  is- 
sued without  authority  of  law,  and  were  void, 
even  in  the  hands  of  an  innocent  purchaser. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Gage  county; 
Babcock,  Judge. 

Action  by  James  O.  Brlnkworth  against 
Jonathan  S.  Grable,  dty  treasurer,  and  an- 
other, to  enjoin  payment  of  Interest  on  munic- 
ipal bonds.  From  a  Judgment  dismissing  the 
complaint,  plaintiff  appeals.     Affirmed. 

ES.  O.  Kreislnger,  for  appellant  Griggs, 
RInaker  &  Bibb  and  Gardiner  lathrop,  for 
appellees. 

RA6AN,  C.  In  1889  and  1890  tbe  city  of 
Beatrice  was  a  city  of  the  second  class,  hav- 
ing more  than  5,000  and  less  than  25,000  in- 
babitants,  situate  In  Gage  county,  then  un- 
der township  organiaatioo.  In  August,  1889, 
at  an  election  hdd  for  that  purpose,  the 
electors  of  tbe  city  «rf  Beatrice  voted  to  Is- 
sue Its  bonds  in  the  sum  of  $50,000  to  aid  in 
tbe  construction  of  tbe  Kansas  City  &  Bea- 
trice Railroad.  In  August,  1S80,  the  proper 
autborities  of  said  cil?  duly  executed  50  of 
the  bonds  of  said  city,  of  $1,000  each,  draw- 
ing interest  at  the  rate  of  6  per  cent  per 
annum  payable  semiannually.  The  bonds 
were  to  run  20  years,  and  bore  date  Novem- 
ber 1,  1889.  Tbe  interest  was  evidenced  by 
coupons  attached  to  tbe  bonds.  $1,500  of 
these  coupons  matured  on  tbe  Ist  of  May, 
1890,  and  a  like  sum  at  the  beginning  of 
each  six  months  thereafter.  The  bonds  were 
a  donation  on  the  part  of  the  city  to  the  rail- 
road company.  There  is  no  question  in  tbe 
case  as  to  the  validity  of  these  bonds,  nor 
that  the  railroad  company  was  entitled  to 
them.  In  December,  1889,  the  bonds  were 
presented  to  the  auditor  of  the  state  for  reg- 
istration and  cwtification.  About  this  time 
an  injunction  suit  was  instituted  by  a  tax- 
payer of  the  city  of  Beatrice,  and  the  auditor 
and  the  secretary  of  state,  the  city  of  Bea- 
tiice,  and  its  mayor  and  council  were  «n- 
Jolned,— the  auditor  and  secretary  of  state 
from  registering  and  certifying  the  bonds, 
and  the  city  and  ita  offlcera  from  levying  a 


tax  to  pay  the  interest  thereon.  Tliia  In- 
junction continued  in  force  until  January  1, 
1891,  whm  It  was  dissolved;  and  thereafter, 
on  the  2d  of  January,  1891,  the  auditor  and 
secretary  of  state  duly  res^tered  and  certi- 
fied the  bonds.  When  the  bonds  were  first 
presented  to  the  auditor  for  registration,  In 
December,  1889,  there  were  $1,500  of  cou- 
pons attached  to  said  bonds  which  would  ma- 
ture before  a  tax  could  be  lawfully  levied 
and  become  due  with  which  to  pay  the  same; 
and  when  the  auditor  and  secretary  of  state 
actually  registered  and  certified  the  bonds, 
January  2,  1881,  there  were  $3,000  of  ma- 
tured coupons  on  said  bonds,  and  $1,500  of 
coupons  attached  to  said  bonds  which  would 
mature  before  a  tax  could  be  lawfully  there- 
after levied  and  become  due  to  pay  tbe 
same.  At  the  time  the  auditor  actually  reg- 
istered the  bonds  in  question,  on  the  2d  of 
January,  1801,  he  did  not  detach  from  said 
bonds  any  coupons  whatever.  In  June,  1891, 
the  proper  authorities  of  the  city  of  Beatrice 
levied  a  tax,  not  only  for  the  payment  of 
tbe  coupons  which  would  mature  on  the  let 
of  November,  1891,  after  said  levy,  but  also  a 
snflBcient  tax  to  pay  the  coupons  which  ma- 
tured in  May  and  November,  1890,  and  May, 
1801.  The  tax  so  levied  was  collected  by 
the  treasurer  of  tbe  city  of  Beatrice,  and  out 
of  this  tax,  and  before  the  bringing  of  this 
suit,  he  paid  and  discharged  the  coupons 
which  matured  May  1, 1890. 

This  a(ftion  was  brought  by  James  C. 
Brlnkworth,  a  citizen  and  taxpayer  of  said 
city,  to  enjoin  the  latter  frwn  paying  any  of 
the  coupons  on  said  bond  which  matured  iNri- 
or  to  the  1st  day  of  May,  1892.  The  court 
rendered  a  decree  dismissing  the  petition  of 
Brlnkworth,  and  he  has  appealed.  Section 
37,  c.  9,  Comp.  St  1893,  provides  "that 
whenever  a  bond  of  any  county,  city,  town, 
township,  precinct,  village,  school  district,  or 
other  municipality,  shall  be  presented  to  the 
auditor  of  public  accounts  for  registration, 
the  auditor  shall  examine  the  interest  cou- 
pons thereto  attached,  and  shall  detach  as 
many  of  th»n  as  shall  mature  before  the 
first  taxes  levied  to  meet  the  same,  shall  be- 
come due  and  collectible  and  stamp  said 
coupons,  'Detached  by  the  aumtor  of  public 
accounts,'  and  send  to  the  treasurer  of  the 
county  from  which  said  coupons  were  is- 
sued." To  reverse  this  decree,  it  is  insisted 
that  taxes  levied  upon  the  property  of  the 
citizens  of  the  city  of  Beatrice  become  due 
and  collectible  on  the  let  day  of  January  aft- 
er their  levy,  and  that  the  officers  of  the 
cit7  of  Beatrice  and  the  county  authorities 
of  said  Gage  county  could  levy  no  tax  for 
the  payment  of  these  interest  coupons  after 
the  time  at  which  tbe  auditor  actually  reg- 
istered them,  January  -  2,  1891,  which  tax 
would  be  collectible  until  January,  1892,  and 
therefore  it  was  the  duty  of  the  auditor  to 
detach  all  the  coupons  which  matured  In 
May  and  November,  1890,  and  May  and  No- 
vember, 1891.    But  counsel  Is  mistaken  as 
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to  the  time  wben  taxes  levied  upon  the  prop- 
erty of  the  city  of  Beatrice  become  due  and 
collectible.  Such  taxes  become  due  and  col- 
lectible on  the  1st  day  of  October  after  their 
levy.  See  sections  83  and  91,  c.  77,  Comp. 
St.  1893. 

Assuming  for  the  moment  the  correctness 
of  the  contention  of  appellant's  counsel,  that 
the  auditor  at  the  time  he  actually  registered 
these  bonds,  January  2,  1891,  should  hara 
detached  therefrom  all  coupons  which  had 
then  matured  and  which  would  mature  be- 
fore a  tax  could  be  levied  and  become  due 
for  the  payment  of  the  same,  the  auditor 
should  hare  detached  only  the  coupons  which 
matured  on  the  Ist  of  May  and  November, 

1890,  and  the  1st  of  May,  1891,  as  the  proper 
city  and  county  authorities  could  have  lev- 
led  a  tax  In  June,  1891,  for  the  payment  of 
the  coupons   which   fell  due  November   1, 

1891,  and  this  tax  would  have  fallen  due  on 
the  1st  of  October  of  said  year,  and  been 
available  for  the  payment  of  the  coupons 
maturing  In  the  following  November.  But 
these  bonds  were  presented  to  the  auditor 
for  registration,  on  the  2l8t  of  December, 
1889.  It  was  his  duty  to  register  and  certify 
them  at  that  time,  and  the  record  shows  he 
would  have  done  so,  but  for  the  fact  that  he 
was  prevented  from  so  doing  by  the  injunc- 
tion proceedings  hereinbefore  mentioned. 
The  auditor  and  secretary  of  state,  then, 
when  they  did  register  and  certify  these 
bonds,  in  January,  1891,  should  liave  regis- 
tered and  certified  them  as  of  the  21st  of 
December,  1889,  when  they  were  received  for 
registration.  And  it  would  have  been  en- 
tirely prop«-  to  have  made  the  certificates 
of  registration  and  certification  show  that 
the  registration  had  been  delayed  by  injunc- 
tion proceedings,  and  for  that  reason  the 
bonds  were  regrlstered  and  certified  as  of  De- 
cemt>er  21,  1889.  Counsel  for  the  appellant 
insists  that  the  auditor  and  secretary  of 
state  could  not  do  this;  and  that  as  the 
bonds  were  not  actually  registered  until  Jan- 
uary 2,  1891,  and  as  no  taxes  could  be  lev- 
ied after  that  time  for  the  payment  of  the 
coupons  on  these  bonds,  and  which  tax  would 
mature  prior  to  October,  1891,  it  was  the  du- 
ty of  the  auditor  to  detach  not  only  the 
coupons  which  had  matured  in  May,  1891, 
but  to  detach  the  coupons  which  had  ma- 
tured in  May  and  November,  1890,  as  no  tax 
bad  been  levied  at  the  time  the  bonds  were 
actually  registered  for  the  payment  of  such 
coupons.  No  authority  is  dted  to  sustain 
this  contention,  and  with  our  knowledge  of 
the  well-known  legal  ability  of  counsel  for 
the  appellant,  we  rely  with  perfect  confi- 
dence on  the  presumption  that  no  such  au- 
thority can  be  found. 

On  the  other  band,  counsel  for  the  appel- 
lees insist  that  the  auditor  should  not  have 
detached  from  these  bonds  any  coupons 
whatever,  as  said  section  37  of  the  statute 
quoted  above  has  no  reference  to  bonds  issued 
by  a  city  to  aid  a  work  of  Internal  improve- 


ment W*  do  not  agree  with  this  contention. 
The  statute  applies  to  all  bonds.  And  it  is 
settled  law  that  a  municipal  corporation,  has 
no  power  to  issue  its  bonds  in  aid  of  a  work 
of  Internal  Improvement  unless  expressly  au- 
thorized by  statute  to  do  so.  Young  v.  Clar- 
endon Tp.,  132  U.  S.  340,  10  Sup.  Ct  107.  The 
object  of  the  enactment  of  the  statute  (said 
section  37)  was  to  prevent  the  municipalities 
of  the  state  from  executing  and  putting  upon 
the  market  their  obligations  for  the  payment 
of  money  which  would  by  their  terms  ma- 
ture before  a  tax  could  be  legally  levied  and 
become  due  for  the  payment  of  the  same. 
Indeed,  we  think  this  is  the  spirit  of  all  the 
statutes  of  the  state  authorizing  manicioai 
corDorations  to  Issue  bonds.  The  law  autbor- 
ized  the  city  of  Beatrice  to  issue  Its  mnulclpal 
bonds  to  aid  a  work  of  internal  Improvement, 
but  it  had  no  authority  to  issue  and  deliver 
an  Interest  coupon  which  would  mature  be- 
fore a  tax  could  be  lawfoily  levied  and  be- 
come due  for  its  payment.  The  coupons  on 
these  bonds  which  matured  in  May,  1S90, 
were  issued  without  authority  of  law.  They 
were  absolutely  void,  even  in  the  hands  of  an 
innocent  purchaser.  Marsh  v.  Fulton  Ca, 
10  Wall.  676.  These  bonds,  then,  were,  aa 
a  matter  of  law,,  registered  Decembw  21, 
1889:  and  It  waa  the  duty  of  the  auditor,  un- 
der said  section  87  of  the  statute  Just  quoted, 
to  detach  from  said  bonds  the  coupons  which 
matured  May  1,  1890,  and  return  them  to  tbe 
county  treasurer  of  Gage  county.  After  the 
Injunction  proceedings  were  dissolved,  it  was 
the  duty  of  the  city  of  Beatrice,  in  Gage 
county,  in  June.  1891,  to  levy  taxes  for  the 
payment  of  the  coupons  which  would  matore 
on  the  Ist  of  November,  1891,  and  for  the 
couDons  which  had  matured  in  November. 
1890.  and  May,  1891,  and  for  the  payment  of 
which  no  provision  had  been  made,  by  rea- 
son of  tbe  pendency  of  the  injunction  pro- 
ceedings. Or,  In  the  language  of  section  79. 
e.  77,  Comp.  St  1893,  it  was  the  duty  of  tbe 
city  authorities  of  Beatrice,  in  Jime,  1891.  to 
include  In  their  levy  of  taxes  a  sufficient  sun 
to  pay  the  amounts  then  due  upon  all  legal 
and  valid  bonds  outstanding  against  the  city. 
The  coupons  which  matured  November  1. 

1890,  and  May  1,  1891,  were  legal  and  valid 
obligations  outstanding  against  the  city;  but 
the  coupons  which  matured  on  May  1.  lS90i, 
were  not  legal,  valid,  or  binding  obligattons 
of  the  city;  and  the  city  authorities.  In  June. 

1891,  should  not  have  included  la  their  levy 
any  sum  of  money  for  the  payment  of  such 
coupons. 

We  have  said  that  the  treasurer  paid  the 
coupomi  which  matured  on  the  Ist  of  May. 
1890,  before  the  bringing  of  this  suit  "Hie 
record  shows:  "And  now,  on  this  28th  of 
March.  1892,  came  the  plalntilT,  and  files  bis 
petition,"  etc.  This  petition  was  sworn  to  on 
the  27th  of  May,  1892.  And  at  the  end  of  tbe 
peUtion  is  the  following:    "FUed  May  2gtb, 

1892,  B.  W.  Laflin,  Clerk  of  the  District 
Court"   Tbe  amended  answer,  on  which  tbe 
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action  was  tried,  and  the  only  one  In  the  rec- 
ord, was  sworn  to  on  the  12th  of  April,  1883, 
but  the  record  does  not  recite  when  this  an- 
swer was  filed.  There  is  nothing  In  the  rec- 
ord to  show  that  any  summons  was  ever 
served  upon  the  treasurer,  nor  that  any  tem- 
porary Injunction  or  restraining  order  was 
ever  served  on  him.  The  case  was  heard  on 
the  27th  of  May,  1893,  and  the  decree  recites 
that  by  stipulation  the  hearing  was  to  be  a 
final  one.  and  the  court  authorized,  after 
hearing  the  evidence,  to  enter  a  final  decree 
instead  of  a  temporary  order  of  injunction. 
With  the  record  in  this  shape,  we  must  pre- 
sume that  the  treasurer  paid  the  coupons 
which  fell  due  on  May  1,  1890,  before  the 
bringiner  of  this  action. 

We  conclude,  therefore,  <1)  that  the  bonds 
in  controversy  were  registered  and  certified, 
in  contemplation  of  law,  on  the  2l8t  of  De- 
cember. 1889;  (2)  that  the  auditor  should  not 
have  detached  from  said  bonds  any  coupons, 
except  those  which  matured  on  the  1st  of 
May.  1880;  (8)  that  the  authorities  of  the 
ctty  of  Beatrice,  in  the  levy  of  taxes  made  by 
them  In  June,  1S91,  properly  included  in  sach 
levy  a  sum  sufficient  to  pay  the  coupons 
which  matured  on  the  1st  day  of  November, 
1890,  and  the  1st  day  of  May,  1891.  The  de- 
cree of  the  district  court  Is  therefore  in  all 
things  affirmed.    Affirmed. 


CITY  OP  HASTINGS  v.  POXWORTHT. 
(Supreme  Court  of  Nebraska.     June  22,  1895.) 
Action  against  Citt— Pbrsosal  Injuries— Fn,- 
iNG  Statement  with  Citt  Clerk — Condition 

PbBCEDBST— DiSABIUTT  OT    PLAINTIFF— E»FE0T 

—Appeal— Review  of  Fobmbe  Affbau 

1.  The  proTision  of  section  34,  art.  2,  c.  14, 
Gomp.  St.,  that,  in  order  to  maintain  an  action 
against  against  a  city  of  the  second  class,  liaviag 
more  than  S,000  inhabitants,  for  injury  or  dam- 
age to  peraon  or  property,  the  party  complain- 
ing must  file  a  stateiuent  in  the  office  of  the  city 
clerlt  within  six  months  from  the  date  of  the  in- 
jury, giving  the  circumstances  of  such  injury, 
and  other  information,  is  a  reasonable  exercise 
of  legialatiTe  power,  and  the  filing  of  such  a 
statement  is  a  condition  precedent  to  maintain- 
ing an  action  for  such  injury,  and  compliance 
therewith  must  be  alleged  and  proved.  01^ 
of  lancohi  V.  Oraat  66  N.  W.  905,  38  Neb.  3^, 
followed. 

2.  An  appellate  court,  on  a  second  appeal  of 
a  case,  will  not  ordinarilj  re-examine  questions 
of  law  presented  by  the  first  appeal ;  but,  where 
the  caae  was,  on  the  first  appeal,  remanded  gen- 
erally for  a  new  trial,  and  the  same  questions 
ate  presented  on  the  second  trial,  the  appellate 
conrt  is  not  bound  to  follow  opinions  on  ques- 
tions of  law  presented  on  the  first  appeal,  and 
may  re-examine  and  reverse  its  rulings  On  such 
questions,  and  should  do  so  when  the  opinion 
first  expressed  is  manifestly  incorrect. 

3.  Hiatt  V.  Broolis,  Mi  N.  W.  78,  17  Neb. 
33,  modified. 

4.  Where  a  statute  requires  a  certain  thing 
to  be  done  within  a  time  specified  as  a  condition 
precedent  to  maintaining  an  action,  the  disabil- 
ity of  the  plaintiff  during  a  portion  of  the  period 
allowed  will  not  extend  the  time  of  perform- 
ance, provided  a  reasonable  time  remain  within 
the  period,  afto'  the  disability  is  removed. 

{Syllabns  by  the  Conrt.) 


Error  to  district  court,  Kearney  county; 
Beoll,  Judge. 

Action  by  Jefferson  H.  Foxworthy  against 
the  dty  of  Hastings  for  damages  for  inju- 
ries caused  by  a  defective  sidewalk.  Plain- 
tlfT  bad  judgment,  and  defendant  brings  er- 
ror.    Reversed. 

For  prior  reports,  see  37  N.  W.  657,  41  N. 
W.  132.  and  48  N.  W.  901. 

Tlbtiets,  Morey  &  Ferris  and  A.  H.  Bowen. 
for  plaintiff  In  error.  J.  R.  Webster,  J.  L, 
McPheely,  and  B.  F.  Smith,  for  defendant  tn 
error. 

IRVINB,  O.  This  was  an  action  by  Fox- 
worthy  against  the  city  of  Hastings  to  re- 
cover for  personal  injuries  by  him  sustained 
through  falling  upon  a  sldewallc  where  it 
was  alleged  the  city  had  permitted  Ice  and 
snow  to  accumulate  and  remain.  The  case 
has  acquired  a  long  history.  In  Its  early 
course  the  district  court  sustained  a  de- 
murrer to  one  count  of  the  answer,  and,  a 
judgment  of  dismissal  having  been  entered, 
the  plaintifT  brought  the  case  to  this  court, 
where  the  judgment  of  the  district  court  was 
reversed.  Foxworthy  v.  City  of  Hastings, 
23  Neb.  772,  87  N.  W.  657.  The  case  was 
remanded  to  the  district  court  A  trial  was 
had,  resulting  In  a  verdict  for  the  defendant, 
and  the  case  was  again  brought  to  this  court, 
and  the  judgment  reversed  for  error  In  the 
Instructions.  25  Neb.  183,  41  N.  W.  132.  A 
second  trial  having  resulted  in  another  ver- 
dict for  the  defendant,  Foxworthy  again 
brought  the  case  here,  where  it  was  for  the 
third  time  reversed;  this  time  for  the  Insuf- 
ficiency of  the  evidence.  31  Neb.  825,  48  N. 
W.  901.  After  the  cause  had  been  the  last 
time  remanded,  a  change  of  venue  was  taken 
to  Kearney  county,  where  the  case  has  been 
again  tried,  tbls  trial  resulting  In  a  verdict 
and  Judgment  for  the  plaintiff  for  $5,000. 
The  city  now  brings  the  case  here  for  re- 
view. Of  the  errors  assigned  we  shall  notice 
only  two,  which  raise  the  same  question. 
These  are  that  the  conrt  erred  in  overrulinc 
the  objection  of  the  defendant  to  the  intro- 
duction of  any  evidence,  on  the  ground  that 
the  petition  does  not  state  a  cause  of  action; 
the  other,  that  the  verdict  was  not  sustained 
by  sufficient  evidence. 

The  city  of  Hastings  has  been,  ever  since  the 
events  complained  of,  a  dty  of  the  second  class, 
having  more  than  5,000  inhabitants;  and  sec- 
tion 34,  c.  14,  art  2,  Comp.  St,  providing  for 
the  government  of  such  cities,  is  as  follows: 
"All  claims  against  the  city  must  be  present- 
ed in  writing  with  a  full  account  of  the  items 
verified  by  the  oath  of  the  claimant  or  his 
agent  that  the  same  is  correct,  reasonable, 
and  just,  and  no  claim  (or  demand)  shall  be 
audited  or  allowed  unless  presented  and  veri- 
fied as  provided  for  in  this  section;  provided, 
no  costs  shall  be  recovered  against  sach  dty 
in  any  action  brought  against  it  for  any  un- 
liquidated claim,  including  claims  for  person- 
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al bdmy  snstalned  by  reason  of  the  negli- 
gence of  sucb  city,  whlcb  has  not  been  pre- 
sented to  the  city  council  to  be  audited;  nor 
upon  claims  allowed  in  part,  unless  the  re- 
covery shall  be  for  a  greater  sum  than  the 
amount  allowed,  with  the  Interest  thereon; 
provided,  further,  that  all  actions  against 
such  city  for  Injury  or  damage  to  person  or 
property  hereafter  sustained  by  reason  of 
the  negligence  of  such  city  must  be  brought 
within  six  months  from  the  date  of  sustain- 
ing the  same;  and  to  maintain  such  action 
it  shall  be  necessary  that  the  party  file  in  the 
office  ef  the  city  derk,  within  six  months 
from  the  date  of  the  Injury  or  damage  com- 
plained of,  a  statement  giving  full  name  and 
the  time,  place,  nature  and  circumstances 
of  the  Injury  or  damage  complained  of,  and 
the  name  or  mmes  of  the  witness  or  wltneRs- 
es  thereto."  The  case,  when  first  presented 
to  this  court,  called  for  a  consideration  of 
this  section.  The  defendant  had  pleaded 
that  the  action  was  not  brought  within  six 
months  from  the  time  when  the  plaintiff  had 
sustained  his  injury.  It  was  to  this  plea 
that  the  plaintiff  demurred.  The  court  held 
(23  Neb.  772,  37  N.  W.  657)  that  that  portion 
of  the  section  we  have  quoted,  requiring  that 
actions  shall  be  brought  within  six  months, 
was  invalid,  and  that  the  general  statute  of 
limitations  applied.  The  city's  contention 
now  is  that,  notwithstanding  that  decision, 
the  last  clause  of  the  section  Is  valid,  and 
that  no  action  can  be  maintained  unless  the 
plaintiff,  within  six  months  from  the  date 
of  the  injury,  filed  in  the  office  of  the  city 
clerk  a  statement  of  the  time,  place,  nature, 
and  circumstancea  of  the  injury,  and  the 
the  names  of  the  witnesses.  The  amended 
petition  avers  that  the  injury  was  sustained 
January  21,  1880,  and  that  the  statement 
was  filed  July  28th,  or  more  than  six  months 
thereafter.  There  are  averred  other  facts, 
by  which  it  Is  sought  to  excuse  the  delay. 
This  feature  will  be  considered  separately. 
The  petition  and  proof  both  show  that  no 
Btatememt  was  filed  within  the  period  re- 
quired by  the  statute,  and  it  is  in  tliis  resi>ect 
that  the  city  claims  that  the  petition  and 
proof  are  defective. 

The  fli-st  opinion  in  the  case  related  solely 
to  that  portion  of  the  section  providing  a  spe- 
cial period  of  limitations,  but  in  the  opinion 
the  following  language  was  used:  "Ques- 
tions, no  doubt,  will  arise  as  to  the  validity 
of  the  provision  requiring  notice  of  the  names 
of  the  witnesses,  etc.,  to  be  given  to  thei 
city  council  at  the  time  the  claim  for  dam- 
ages is  filed.  But  that  matter  does  not  prop- 
erly arise  in  this  case.  While  it  is  proper  to 
present  the  names  of  such  witnesses  to  the 
city  authorities,  in  order  that  the  validity  of 
the  claim  may  be  Investigated,  yet  it  is  be- 
lieved tiiat  the  failure  to  do  so  will  not  de- 
feat a  recovery,  although  it  may  affect  the 
questlcm  of  costs."  While  by  this  language 
there  Is  ventured  an  intimation  that  the  ac- 
tion would  lie  notwltlistandlng  the  failure  to 


file  a  statement  the  court  ei-pieMlj   atatea 
that  the  question  was  not  involved  In   the 
record  aa  then   presented.      Since  tlie   last 
hearing  of  the  case  in  this  court  It  lias  been 
decided  that  a  provision  almost  identical  In 
the  charter  of  cities  of  the  first  class   liar- 
ing  more  than  25,000  inhabitants,   la    v-alid, 
and  that  the  filing  of  the  statemoit  required 
is  a  condition  precedent  to  maintaining  the 
action,  and  must  be  alleged  and  proved.    City 
of  Lincoln  v.  Grant,  38  Neb.  369.  56  N.  W. 
995;   Dayton  v.  City  of  Lincoln,  38  Neb.  74. 
67  N.  W.  754.     In  City  of  Lincoln  t.  Grant 
there  was  cited  on  behalf  of  the  oontentlMi 
that  the  statutory  provision  was  not  manda- 
tory the  language  we  have  quoted  from  the 
first  opinion  in  this  case;   and  the  comt  tai  the 
opinion  in  the  Grant  Case  observed  that  this 
language  was  a  mere  dictum,  and  so  inteud- 
ed.    The  opinion  in  the  Grant  Case  was  ccn- 
curred  in  by  the  authw  of  the  opinion  in  23 
Neb.  and  37  N.  W.;  so  it  is  manifest  that  the 
court  did  not  in  the  latter  opinion  undertake 
to  decide  the  question.    So  far  as  any  ex- 
press decision  or  actual  consideration  of  the 
question  is  concerned,  it  has  new  arisen  in 
this  case,  and,  following  the  decision  in  Grant 
V.  City  of   Lincoln,  the  question  most   be 
solved  in  favor  of  the  contention  of  the  city, 
unless  by  implication  it  has  formo-ly  l>een 
otherwise  resolved  in  this  case,  and  unless, 
further,  the  court  is  bound  by  such  implied 
decision  so  far  as  this  case  is  concerned,  not- 
withstanding Its  deliberate  judgment  to  the 
contrary  in  the  Grant  Case.     Tbe  plaintUt  in 
error  contends  that  there  has  been  sucli  an 
implied  decision,  and  that  this  court  Is  so 
bound.     To  this  contention  counsel  address 
an  argument  of  great  technical  force,  snp- 
iwrted  by  very  respectable  authority.      Re- 
ferring to  the  decision  in  23  Neb.  and  37  N. 
W.,  it  will  be  remembered  that  the  case  was 
there  presented  to  reverse  the  overruling  of  a 
demurrer  to  the  answer.     It  Is  a  familiar 
rule  of  pleading,  repeatedly  enforced  by  tlila 
court,  that  a  demurrer  brings  up  for  review 
not  only  the  pleading  demurred  to,  but  all 
prior  pleadings,  and  judgment  oa  the  de- 
murrer must  go  against  that  party  who  is 
guilty  of  the  first  defect.     Rennet  v.  Hargus, 
1  Neb.  410;    Hower  v.  Aultman,  Miller  &  Co., 
27   Neb.  251,   42    N.    W.   1039.      Regarding 
this  rule,  it  Is  therefore  clear  that  the  city 
on  the  first  hearing  could  have  invoked  the 
aid  of  that  clause  of  the  statute  we  are 
now   considering    against    the   demurrer    to 
Its  answer,  and  that  a  decision  on  tbe  lines 
of  the  Grant  Case  would  have  resulted  in 
the    affirmance    of    the    judgment    on    tbe 
ground  that  the  petition  was  defective  for 
not  pleading   a   compliance   with   the  last 
clause  of  the  section.     It  may,  then,  be  fai^ 
ly  said  that  the  court,  by  sustaining  the  de- 
murrer to  the  answer,  impliedly  held  that 
the  petition  did  not  state  a  cause  of  action, 
and  that  It  was,  therefore,  not  necessary  to 
plead,  and   consequently   not  necessary  to 
prove,  a  compliance  with  tbe  provision  we 
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are  conslderln;.  So,  again,  on  each  of  the 
other  occaaJona  when  the  case  was  before  this 
court,  similar  considerations  would  have  led 
to  the  afflrmanoe  of  the  Judgments  in  favor 
of  the  city  on  the  ground  that,  notwithstand- 
ing any  of  the  errors  which  in  fact  led  to 
a  reyersal,  the  Judgment  was  the  only  one 
which  could  have  been  rendered  under  the 
pleadings  and  proof.  We  think,  therefore, 
that  the  plaintitt  In  error  baa  quite  clearly  ea- 
tabllsbed  the  proposition  that  the  question 
under  consideration,  had  it  been  presented, 
would  have  controlled  any  of  the  former  de- 
cisions; and  that  the  court  may  be  said  to 
have  already  three  times  Impliedly  decided 
the  question  now  before  us  in  favor  of  Fox- 
worthy,  although  on  no  occasion  was  that 
question  in  fact  considered  or  actually  de- 
cided. 

The  argumeDt  having  advanced  thus  far, 
the  plaintiff  in  error  invokes  the  application 
of  a  rule,  which  has  been  frequently  announ- 
ced by  appellate  courts,  that  a  i-ullng  once 
made  In  a  case  by  an  appellate  court,  while 
it  may  be  overruled  in  other  cases,  is  binding 
both  upon  the  Inferior  court  and  upon  the 
appellate  court  Itself.  In  all  subsequent  pro- 
ceedings, neither  the  lower  court  nor  the 
court  making  the  ruling  can  depart  from 
such  ruling.  A  ruling  so  made  Is  said  to  be- 
come "the  law  of  the  case."  As  a  prelimi- 
nary to  the  discussion  of  the  application  of 
the  rule  to  this  case,  It  may  be  well  to  re- 
view the  former  decisions  of  this  court,  and 
ascertain  to  what  extent  it  has  committed 
itself  to  the  doctrine  contended  for.  In  Hiatt 
T.  Brooks,  17  Neb.  33,  22  N.  W.  73,  the  court 
stated  the  rule  in  the  syllabus  as  follows: 
"A  previous  ruling  by  the  appellate  court 
upon  a  point  distinctly  made  may  be  only 
authority  in  other  cases  to  be  followed  or 
affirmed,  or  to  be  modified  or  overruled,  ac- 
cording to  its  intrinsic  merits,  but  in  the  case 
in  which  it  is  made  It  is  more  than  authority; 
it  is  an  adjudication,  from  the  consequences 
of  which  the  court  cannot  depart,  nor  the 
parties  relieve  themselves."  The  opinion 
contains  no  discussions  of  the  rule,  but  only 
a  statement  that  the  court  would  adhere  to 
the  views  expressed  in  the  former  opinion, 
followed  by  the  statement  that  it  would  be 
inadmissible  to  review  the  groimds  of  such 
opinion,  now  that  the  trial  court  has  obeyed 
the  order  before  made,  with  the  result  logic- 
ally following.  No  authorities  are  cited  in 
the  opinion,  but  the  statement  of  the  rule  in 
the  syllabus  Is  followed  by  a  citation  of  "Phe- 
lan  V.  San  Francisco,  20  Cal.  45,  quoted  In 
Wells'  Res  Adjudlcata."  From  this  method 
of  citation  It  would  seem  probable  that  the 
court  bad  not  consulted  the  decision  cited, 
but  only  the  text-book;  and  from  the  sum- 
mary method  on  which  the  opinion  disposed 
of  the  question  It  Is  evident  that  It  was  not 
one  considered  very  Important  to  the  disposi- 
tion of  the  case.  In  O'Donohue  v.  Hendrlx, 
17  Neb.  287,  22  N.  W.  548,  the  case  had  al- 


ready been  before  the  court,  and  this  lan- 
guage was  used  in  the  opinion:  "The  first 
and  third  objections  were  considered  on  the 
former  hearing,  and  decided  against  the 
plaintiff.  No  motion  for  a  rehearing  was 
filed,  nor  was  any  objection  made  to  the  de- 
cision of  the  court  These  questions,  there- 
fore, will  not  be  again  considered.  HIatt  t. 
Brooks,  17  Neb.  33,  22  N.  W.  73."  In  Leigh- 
ton  V.  Stuart,  19  Neb.  646,  26  N.  W.  198,  a 
quotation  is  made  from  the  former  opinion  in 
the  same  case,  followed  by  this  language: 
"In  Hiatt  V.  Brooks,  17  Neb.  S3,  22  N.  W. 
73,  it  was  held,  and  I  think  correctiy,  that," 
etc.  (quoting  the  syllabus  in  Hiatt  v.  Brooks). 
The  court  then  adds  that  there  is  no  doubt, 
independait  of  this  principle,  that  the  con- 
clusions of  law  already  arrived  at  were  cor- 
rect The  rule  in  Hiatt  v.  Brooks,  was  in- 
voked in  support  of  the  dedsicm  of  questions 
of  fact  In  I.ane  v.  Starkey,  20  Neb.  686,  31 
N.  W.  238,  and  the  court  there  held  that  the 
rule  must  be  applied  only  to  the  decision  of 
legal  principles,  but  that  it  did  not  require 
the  following  of  former  decisions  oo  ques- 
tions of  fact.  In  Marion  v.  State,  20  Neb. 
233,  29  N.  W.  911,  there  Is  no  reference  to 
the  doctrine  in  the  syllabus,  but  certain  con- 
clusions reached  on  a  former  appeal  of  the 
case  were  adhered  to,  the  following  being  the 
only  reference  to  the  subject  In  the  opinion: 
"We  adhere  to  our  former  holdings  upon  this 
part  of  the  case,  both  upon  the  ground  tliat 
we  believe  them  to  be  correct,  and  for  the 
further  reason  that,  having  been  so  decided 
in  this  case  on  Its  previous  hearing,  it  has 
become  the  law  of  the  case;"  citing  Hiatt 
V.  Brooks  and  Leighton  v.  Stuart.  In  Rail- 
road Co.  V.  HuU,  24  Neb.  740,  40  N.  W.  280. 
the  language  of  the  syllabus  in  Hiatt  v. 
Brooks  is  requoted  In  the  syllabus.  In  the 
opinion  the  following  is  the  only  language  ad- 
dressed to  the  subject:  "This  point  was  dls- 
tlnctiy  presented  in  this  case  when  it  was 
first  before  this  court,  and  distlnctiy  dedded. 
Under  the  well-known  rule  of  stare  decisis, 
that  decision  remahis  the  law  of  this  case." 
It  may  be  here  remarked  that  in  Hiatt  v. 
Brooks  the  court  refers  to  the  principle  of  res 
adjudlcata,  while  in  Railroad  Co.  v.  Hull  it 
is  referred  to  the  doctrine  of  stare  decisis. 
In  Meyer  v.  Shamp,  26  Neb.  729,  42  N.  W. 
757,  the  rule  is  stated  in  the  syllabus  as  fol- 
lows: "A  Judgment  or  ruling  of  this  court 
in  a  case  or  point  distlnctiy  and  finally  made 
will  be  held  to  be  the  law  of  the  case  In 
which  made,  throughout  its  course  of  litiga- 
tion, without  regard  to  the  number  of  times 
it  may  be  brought  before  the  court  or  to  the 
intrinsic  merits  of  such  judgment  or  ruling." 
The  court  refers  to  Hiatt  v.  Brooks  and  sev- 
eral of  the  cases  we  have  already  cited,  and 
says  that  the  rule  there  stated  'is  believed 
to  be  the  law." 

The  foregoing  comprises,  we  believe,  all 
that  has  ever  been  said  by  this  court  on  the 
subject    Of  these  decisions  we  have  the  fol- 
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lowing  observatlona  to  make:  In  the  flnt 
place,  In  each  case,  either  by  the  language 
employed  or  by  the  adc^tlon  by  citation  of 
the  language  in  Hiatt  t.  Brooks,  the  rule  was 
limited  to  rulings  formerly  made  on  points 
distinctly  presented  for  decision.  Inasmuch  as 
the  plaintiff  In  error  here,  as  we  have  seen, 
can  invoke  only  an  Implied  decision,  and  not 
one  on  any  point  distinctly  made  on  the  for- 
mer hearings,  we  do  not  think  that  any  of 
the  cases  cited  by  Its  terms  controls  this  case. 
A  further  observation  Is  that,  notwithstand- 
ing the  repeated  statements  of  the  rule,  there 
has  never  been  in  any  case  a  discussion  of  Its 
correctness,  or  a  reason  advanced  for  Its  ap- 
plicatlMi.  In  the  third  place.  It  twice,  at  least, 
appears  from  the  opinions  that,  notwithstand- 
ing the  rule,  the  court  had  reconsidered  the 
questions  presented  by  the  former  appeal, 
and  believed  the  former  ruling  to  be  correct; 
and  in  no  case  has  any  doubt  been  expressed 
as  to  the  correctness  of  the  former  decision.  In 
other  words,  the  court  has  never  yet  been 
confronted  with  the  problem  which  we  are 
now  facing, — that  of  overruling  a  former  de- 
cision in  the  same  case,  or  else  abiding  by  It, 
because  of  the  doctrine  stated,  although  such 
former  ruling  was  manifestly  wrong,  and  op- 
posed to  the  later  decisions  of  the  court.  Had 
the  court  on  former  occasions  entertained  any 
doubt  of  the  correctness  of  the  ruling  on  the 
first  appeal.  It  can  hardly  be  that  such  doubt 
would  have  been  thrust  aside  without  a  con- 
sideration of  the  reason  for  the  rule  requir- 
ing it  to  be  thrust  aside,  and  the  statement  of 
some  reason  In  support  of  such  a  rule.  In  a 
sense,  therefore,  all  the  statements  which  we 
have  quoted  may  be  said  to  be  obiter,  and  we 
feel  not  only  at  liberty,  but  required,  now, 
when  the  application  of  the  rule  for  the  first 
time  would  demand  adherence  to  a  decision 
manifestly  wrong,  to  carefully  examine  the 
subject,  even  though  such  examination  may 
lead  to  a  modification  of  a  rule  of  practice 
which  has  obtained  for  many  years. 

In  this  discussion,  before  examining  the 
question  upon  principle,  we  shall  endeavor  to 
examine  it  in  the  light  of  the  authorities,  and 
ascertain  bow  the  doctrine  arose,  and  to  what 
extent  It  has  received  the  support  of  other 
courts.  In  Hiatt  v.  Brooks  it  was  expressly 
adopted  from  Fhelan  v.  San  Francisco,  20 
Cal.  45,  and  in  all  subsequent  cases  It  has 
been  based  solely  upon  the  authority  of  Hiatt 
V.  Brooks.  It  may  be  said,  then,  that  we  have 
adopted  the  doctrine  from  California,  and  we 
shall  look  first  at  the  decisions  of  that  state. 
The  case  In  which  we  first  find  the  role  an- 
nounced in  California  is  that  of  Dewey  v. 
Gray,  2  Cal.  374.  It  would  seem  from  the  re- 
port that  the  case  had  once  before  been  be- 
fore the  supreme  court,  but  we  have  been  un- 
able to  find  the  first  decision  reported.  The 
action  was  one  for  rent,  to  which  It  was  plead- 
ed that  the  landlord  had  re-entered  before 
the  expiration  of  the  lease,  and  relet  the 
premises  to  another.   The  court  says  that  it 


before  held  that  the  re-entry  and  reletting  dis- 
charged the  tenant  from  hla  covoiant,  with 
the  exception  that  the  landlord  was  still  «i- 
tltled  to  recover  any  rent  which  had  aocmed 
at  the  time  of  the  re-entry.  Then  follows  this 
remarkable  language:  "The  latter  portion  of 
that  decision  is  in  abrogation  of  one  of  the 
plainest  principles  of  law,  and,  if  this  case 
was  a  new  one,  I  would  not  hesitate  to  over- 
rule It;  bat  legal  roles  deprive  us  of  the 
power  to  do  so.  The  decision  having  been 
made  in  this  case,  It  has  become  the  law  of 
the  case,  and  is  not  now  subject  to  revision." 
The  sole  authority  cited  in  support  of  this 
radical  statement  is  Bridge  Co.  v.  Stewart,  i 
How.  413,  a  case  which  we  shall  show  here- 
after is  not  in  point,  and  depends  upon  en- 
tirely different  principles,  which  the  CaU- 
fomia  court,  as  well  as  others,  seems  to  have 
overlooked.  Hardly  less  remarkable  than  the 
language  here  used  is  the  fact  that  it  was 
manifestly  obiter.  The  jury  had  foond  a  ver- 
dict for  the  plaintifF  for  the  full  amount  of  the 
rent  claimed.  Under  the  instructions,  this  in- 
volved a  finding  that  there  had  been  no  i«-en- 
tiy;  BO  It  was  entirely  immaterial  to  tbe  deci- 
sion of  the  case  whether.  In  case  of  a  re-entry, 
recovery  could  be  had  for  rent  accrned  to  that 
time.  But  behold  to  what  length  a  too  rigid 
adherence  to  the  doctrine  of  stare  decisis  may 
lead  us!  In  Clary  v.  Hoagland,  6  Cal.  685,  the 
action  was  one  of  forcible  entry,  and  had  be- 
gun In  the  county  court,  where  Judgment  had 
gone  in  favor  of  the  plaintiff.  The  supreme 
court  reversed  the  Judgment,  and  remanded 
tbe  cause  for  a  new  trial.  The  case  was  agrain 
presented  to  the  supreme  court  on  certiorari 
to  review  proceedings  wherein  the  county 
court  had,  by  manc'amus,  commanded  its  derk 
to  issue  a  writ  on  the  original  Jndgment. 
A  motion  to  dismiss  the  writ  was  denied,  and 
a  rehearing  was  allowed  on  the  question  as  tc 
whether  the  former  Judgment  was  conclusive 
on  the  parties,  the  supreme  court  having  in 
the  meantime  determined  that  in  such  case 
the  district  court  had  no  appellate  Jurisdic- 
tion, and  the  case  having  been  first  brought 
to  the  supreme  court  througl^  the  district  court 
by  an  attempted  appeal.  Here,  it  will  be  ob- 
served, the  court  was  called  upon  to  say 
whether  or  not  in  subsequent  proceedings  In 
a  case  the  parties  and  the  court  were  bound 
by  a  decision  announced  in  an  appeal  over 
which  the  supreme  court  had  no  Jorisdlction. 
The  court  again  cited  Bridge  Co.  v.  Stewart 
and  carried  the  doctrine  of  Dewey  v.  Gray  to 
its  logical  conclusion,  holding  that,  althou^rb 
it  had  no  Jurisdiction  in  such  cases,  stlU,  bar- 
ing in  this  particular  case  entertained  Joris- 
dlction, the  parties  were  bound  by  the  re- 
sult Not  only  this,  the  question  of  Jurisdic- 
tion was  not  raised -on  the  former  hearing,  but 
the  court  said  that  It  must  always  be  implied 
that  a  court  at  the  very  first  decides  the 
question  of  Its  Jurisdiction,  and,  having  en- 
tertained the  case  on  Its  merits,  the  question 
of  Jurisdiction  must  be  considered  as  having 
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been  decided,  although  not  In  fact  raised  or 
considered.  In  Davidson  r.  Dallas,  16  Cal.  75, 
the  doctrine  was  again  stated  very  nearly  in 
the  language  in  which  it  appears  in  some  ol 
the  Nebraska  casea  Dewey  v.  Gray  is  quot- 
ed at  length,  and,  in  addition  thereto,  there 
are  cited  Bridge  CSo.  v.  Stewart  and  several 
other  cases  in  the  supreme  court  of  the  Unit- 
ed States.  Also  Hoaack  v.  Rogers,  25  Wend. 
313;  Stiver  t.  Stiver,  3  Ohio,  18;  Booth  v. 
Com.,  7  Meta  (Mass.)  286;  and  Russell  v. 
Laroque,  13  Ala.  161.  Only  one  of  these 
oases,  we  sliall  undertake  to  show,  was  in 
point  The  case  we  are  considering  is,  how- 
ever, noteworthy  as  being  one  of  a  very  few 
cases  in  which  the  court  has  attempted  to 
give  a  reason  Ux  such  a  rule  of  law,  and  the 
reason  given  is  that,  after  a  mandate,  the  ap- 
pellate court  loses  Jurisdiction  over  the  case, 
and  that  questions  decided  leading  to  the 
Judgment  and  mandate  constitute  a  final  ad- 
judication. This  reason  is  undoubtedly  sound 
as  applied  to  a  certain  class  of  mandate,  as 
is  illustrated  in  a  class  of  cases  which  the 
California  court  has  consldei«d  as  supporting 
its  doctrine.  But  we  cannot  see  how  it  ia  ap- 
plicable to  a  mandate  reversing  a  case  and 
remanding  it  for  a  new  trial.  In  the  latter 
case  the  whole  case  is  tried  anew,  and  noth- 
ing Is  settled  by  the  first  appeal  beyond  the 
fact  that  the  first  trial  was  erroneous,  and 
that  all  the  Issues  must  be  tried  again.  The 
case  of  Phelan  v.  San  Francisco,  20  Cal.  39, 
being  the  only  case  which  our  court  has  cit- 
ed in  support  of  the  doctrine,  states  It  in  the 
language  of  the  syllabus  in  HIatt  v.  Brooks, 
citing  Davidson  v.  Dallas;  but  there  is  no 
discussion  of  the  doctrine.  In  the  same  t61- 
ume,  however,  appears  the  case  of  Leese  v. 
Clark,  20  Cal.  388,  where  Judge  Field  deliv- 
ered the  opinion  of  the  court,  and  again  stat- 
ed the  doctrine.  He  says  that  the  court  en- 
tertained no  doubt  of  the  correctness  of  the 
former  decision;  then  cites  Dewey  t.  Gray, 
and  the  other  California  cases,  and  three  of 
the  cases  cited  in  Davidson  v.  Dallas.  The 
reason  is  stated  to  be  that  the  court,  by  its 
mandate,  abandoned  Jurisdiction  of  the  first 
appeal,  and  lost  the  power  to  modify  its  Judg- 
ment therein  expressed.  A  number  of  Cal- 
ifornia cases  later  than  the  20th  might  be  cit- 
ed supporting  the  contention  of  Fozworthy. 
It  will  not  be  necessary  to  review  them.  It 
is  sufficient  to  say  that  the  California  court 
lias  by  repeated  decisions  adhered  to  tiiat 
doctrine,  and  that  all  these  cases  fairly  sup- 
port Fox  worthy's  contention.  Inasmuch  as 
our  cases,  if  adhered  to,  based  as  they  are  on 
the  authority  of  California,  would  require  a 
decision  herein  in  fav<w  of  Foxworthy,  we 
have  reviewed  the  cases  down  to  the  20th,  at 
wUch  point  our  court  adopted  them,  for  the 
purpose  of  showing  tliat  they  originated  in 
California  in  an  obiter  dictum,  and  that  Cali- 
fornia traces  the  doctrine  to  certain  cases  In 
the  supreme  court  of  the  United  States  and 
elsewhere,  whl(^  do  not  support  the  doctrine; 


and  for  the  further  reason  of  showing  that 
the  California  court  has  given  a  reason  for  its 
decisions  applicable  to  those  cases  which  it 
dtes,  and  furnishing  a  sufficient  ground  for 
those  decisions,  but  wMch  does  not  in  any 
way  apply  to  the  cases  decided  in  California, 
or  to  such  a  case  as  the  one  now  before  us. 
The  California  doctrine  Is  not  without  sup- 
port in  the  decisions  of  some  other  states.  In 
Russell  y.  Laroqne,  13  Ala.  149,  the  opinion 
opens  as  follows:  "This  cause  lias  been  tried 
before  this  court,  and  the  rules  applied  to  it 
then  ia  the  law  of  it  now."  In  better  Eng- 
lish, but  Just  as  bluntly,  the  same  court  said 
In  Thomason  t.  Dill,  34  Ala.  175.  that  propo- 
sitions laid  down  on  a  former  appeal  "are  the 
law  of  this  case,  and  must  not  be  lost  siglit 
of."  In  neither  case  was  any  doubt  express- 
ed as  to  the  correctness  of  the  former  de- 
cision, and  there  Is  no  discussion  of  the  rule 
announced. 

In  Rector  v.  Danley,  14  Ark.  304,  the  opin- 
ion opens  with  a  statement  that  it  is  a  set- 
tled doctrine  that  a  decision  made  when  the 
cause  was  in  the  court  before  Is  the  law  of 
the  case,  and  nothing  then  determined  can 
be  reviewed.  Here,  again,  no  authority  Is 
cited,  and  no  reason  is  given.  Precisely  of 
the  same  nature  is  the  case  of  Mynning  v. 
Railroad  Co.  (Mich.)  35  N.  W.  811.  The  doc- 
trine tias  also  been  adopted  In  Indiana,  the 
rule  being  stated  there  also  unaided  by  argu- 
ment or  authority.  Kress  v.  State,  65  Ind. 
106;  Railway  Co.  v.  Hlxon,  110  Ind.  225,  11 
N.  E.  285;  Insurance  Co.  v.  Houser,  111 
Ind.  220.  12  N.  E.  470.  The  doctrine  also  re- 
ceives apparent  support  In  the  rases  of  Hill 
v.  Hoover,  9  Wis.  12,  and  Pi«t»  v.  Knee- 
land,  Id.  19,  although  both  of  those  cases 
might  have  been  solved  under  a  strict  and 
correct  application  of  the  doctrine  of  i-es  ad- 
Judicata.  Of  the  same  character  is  the  case 
of  Hopkins  V.  Hopkins,  40  Wis.  462.  In 
none  of  these  cases  was  the  first  reversal  gen- 
eral, but  the  cause  was  remanded  with  cer- 
tain features  finally  adjudicated,  so  that  they 
could  not  again  properly  arise  in  the  further 
proceedings  in  the  case.  In  Stacy  t.  Rail- 
road Co.,  32  Vt  551,  the  court,  while  intimat- 
ing some  doubt  as  to  the  coiTectuess  of  the 
doctrine,  states  that  it  had  been  so  Icng  estab- 
liEhed  that  it  will  not  be  departed  from;  but 
also  states  the  reason  for  it  to  be,  In  the  first 
place,  that  the  former  decision  has  the  same 
V  eight  as  authority  as  a  decision  in  another 
cb.ee,  and,  in  the  second  place,  that  It  is  an 
adjudication  between  ibe  parties.  The  lat- 
ter reason  is  tlie  only  one  which  could  be  ad- 
vanced for  holding  the  decision  conclusive 
upou  the  coort;  and  the  Vermont  court  says 
that  it  Is  not  conclusive  upon  the  court  as  a 
matter  of  law,  because  the  ci)urt  may  re- 
vise and  reverse  it  Thus  this  case  is,  after 
all,  ambiguous,  leaving  the  former  decision 
in  scarcely  any  stronger  position  than  a  de- 
cision of  the  same  question  between  other 
parties,     In  Semple  v.  Anderson.  4  Oilman, 
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546,  tbe  rale  eeenia  to  be  for  tbe  9rat  time  in 
Illinois  announced,  and  the  coart  cites  In  snp- 
port  of  its  conclusion  tbe  cases  in  the  su- 
preme court  of  the  United  States  cited  by  the 
California  court,  and  Booth  t.  Com.,  7  Mete. 
(Mass.)  286.  As  we  have  already  stated,  we 
shall  show  that  these  cases  are  based  upon  a 
different  principle,  which  is  illnstrated  by  tbe 
case  of  Hollowbash  v.  McConnd,  12  111.  203. 
In  tbat  case  the  opinion  was  by  Judge  Tnim- 
buU.  On  the  former  appeal  the  cause  had 
been  remanded  for  certain  specified  proceed- 
ings, not  remanded  for  a  new  trial  generally. 
In  the  Inferior  court  an  effort  was  made  to 
relitlgat*  the  questiODS  which  bad  been  finally 
determined  by  the  first  appeal,  and  which 
were  not  within  the  scope  of  the  mandate. 
Tbe  court  prt^ierly  held  tbat  these  issues  were 
res  adjndicata,  and  cited  Bridge  Co.  v.  Stew- 
art, 3  How.  413,  which  is  In  point  oa  this 
proposition.  Unfortunately,  howerer,  hi 
Cook  T.  Norton,  61  111.  285,  the  court,  on  the 
sole  authority  of  Hollowbash  r.  McConnel, 
applied  tbe  doctrine  to  a  case  remanded  gen- 
erally for  a  new  trial,  losing  sight  of  the  dte- 
tinctioa  between  a  final  order  adjuilicntlng 
an  issue  and  an  order  remanding  a  case  for  a 
new  trial  throughout,  leaving  all  issues  still 
undetermined.  I4iter  Illinois  cases  have  fol- 
lowed the  doctrine  In  Cook  v.  Norton,  the 
question  not  seeming  to  have  ever  again 
been  examined  on  its  merits. 

We  have  now  referred  to  the  decisions  of 
nil  states  which.  In  our  opinion,  lend  either 
actual  or  apparent  support  to  the  doctrine  of 
the  California  court  We  have  seen  that  In 
every  case  tbe  rule  first  originated  In  a  bald 
dictum,  without  the  support  of  reason  or 
argument,  or  else  It  was  based  on  tbe  author- 
ity of  certain  cases  in  the  supreme  court  of 
tbe  United  States,  or  of  New  York,  Massa- 
chusetts, and  Ohio.  The  New  York  case  cited 
is  Hoack  y.  Rogers,  25  Wend.  313.  This  was 
a  case  before  tbe  court  for  the  correction  of 
errors.  A  doctrine  somewhat  akin  to  that 
here  contended  for  is  stated  in  the  syllabus 
prepared  by  the  reporter.  There  Is  only  one 
opinion  supporting  that  view;  three  adverse 
thereto.  Tbe  vote  of  tbe  court  was  11  to  8 
for  affirmance,  and  it  nowhere  api)ear8  that 
that  vote  was  because  a  majority  of  the  court 
agreed  with  the  one  member  who  advanced 
the  "law  of  the  case"  doctrine,  except  by  a 
note  of  the  reporter  to  tbe  effect  that  it  was 
"generally  understood"  that,  but  for  the  prin- 
ciple of  stare  decisis,  the  Judgment  would 
have  been  reversed.  Tbe  case  of  Booth  v. 
Com.,  7  Mete.  (Mass.)  285,  often  cited  In  sup- 
port of  the  doctrine,  was  where  a  judgment 
had  been  affirmed,  and  the  plaintiff  in  error 
undertook  to  sue  out  a  second  writ  of  error 
from  the  same  Judgment  Tbe  court,  of 
course,  held  that  this  could  not  be  done;  but 
we  cannot  see  how,  by  any  stretch  of  tbe 
imagination,  the  rule  here  contended  fbr  can 
be  discovered  as  involved  in  that  question. 
Tbe  ease  of  Stiver  ▼.  Stiver,  3  Ohio,  10,  is 


also  dted.  Bnt  that  case  merely  held  tliat  a 
bni  of  chancery  would  not  He  to  correct  a 
Judicial  error.  Pollock  t.  Cohen,  32  Ohio  St. 
614,  was  precisely  like  Booth  v.  Com. 

Tbe  cases  most  frequently  cited  as  support- 
ing thA  doctrine  are,  however,  those  In  tbe 
supreme  court  of  tbe  United  States,  and  we 
shall  now  proceed  to  their  examination.  The 
first  case  In  point  of  time  is  Himely  ▼.  Rose. 
S  Cranch,  813.  ThU  was  an  admiralty  case. 
There  had  been  an  appeal.  In  wUcb  the  sen- 
tence was  rerersed  with  a  direction  as  to 
what  tlie  sentence  shouM  be,  and  an  order  re- 
manding the  case  for  the  entry  of  a  sentence 
In  accordance  with  tbe  opinion.  For  the  par- 
pose  of  entering  such  a  sentence  tbe  drcnlt 
court  referred  the  case  to  aoditors,  and  tbere 
was  an  appeal  from  the  auditors'  report  In 
arguing  this  appeal  Mr.  Martin  was  about  to 
open  a  question  covered  by  tb«  first  appeal, 
when  Chief  Justice  Marshal  remarised,  "Noth- 
ing is  before  this  court  Ixit  what  Is  snlMe- 
quent  to  tbe  mandate."  It  will  be  observed 
tbat  the  chief  Justice  in  effect  stated  tbat 
everything  prior  to  tbe  mandate  nad  been  ad- 
judicated, and  this  was  undoubtedly  correct 
Tbe  mandate  did  not  send  the  case  back  for 
a  new  trial,  or  for  a  new  bearing,  but  with 
specific  Instructicms  as  to  further  proceedings. 
The  propriety  of  such  further  proceedings 
was,  therefore,  finally  adjudicated,  and  not 
involved  in  tbe  second  appeal.  In  Skillem  v. 
May,  6  Cranch,  267,  a  cause  bad  come  to  tbe 
supreme  court  from  the  circuit  court  for  the 
district  of  Kentucky.  Tlie  decree  of  tbat 
court  had  Ijeen  reversed,  with  directions  to 
make  partition.  When  the  cause  came  up 
before  the  circuit  court  upon  tbe  mandate,  it 
was  discovered  that  the  Jflrisdlctlon  irf  tbe 
circuit  court  was  not  pleaded,  and  the  case 
again  came  to  the  supreme  court  on  a  certif- 
icate of  division  as  to  whether  tue  circuit 
court  diould  tlien  dismiss  the  cause  for  want 
of  Jurisdiction.  The  supreme  court  wrote  no 
opinion,  but  merely  entered  an  order  tLat  It 
was  the  duty  of  the  circuit  court  to  obey  the 
mandate.  This  case  certainly  Involved  no 
question  of  tlie  power  of  the  supreme  coart  to 
(drnnge  its  conclusion.  It  merely  repeated  to 
tlie  circuit  court  what  tbe  mandate  had  al- 
ready directed.  The  next  case  is  the  Camons 
case  of  Martin  v.  Hunter,  1  Wheat  304.  The 
case  had  l>een  brought  to  tbe  supreme  court 
of  tbe  United  States  on  a  writ  of  error  to  the 
court  of  appeals  of  Virgrinia.  Tbe  supreme 
court  hod  reversed  tbe  case,  and  remanded  it 
to  the  court  of  appeals,  which  refused  to  ex- 
ecute the  mandate,  on  the  ground  that  the 
supreme  court  of  the  United  States  had  no 
Jurisdiction.  A  writ  of  error  was  ften  taken 
to  review  the  refusal  of  the  court  of  appeals 
to  obey  the  mandate,  and  It  was  argued  that 
If  the  supreme  court  had  no  Jurisdiction  of 
tbe  first  writ  all  subsequent  proceedings  were 
void.  To  this  the  supreme  court  answered 
that  tbe  former  record  was  not  before  it,  and 
Qiat  the  second  writ  of  error  did  not  draw  in 
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question  the  propriety  of  the  first  Judgment 
In  Hunter  t.  Martin,  4  Munf.  1,  itbe  first  man- 
date is  set  out  at  lengtb,  frem  which  It  ap- 
pears that  the  supreme  court  remanded  the 
case  with  directions  to  the  court  of  appeals 
to  enter  a  judement  for  Martin.  It  wUl  be 
observed  that  the  first  Judgment  of  the  su- 
preme court  was  a  fiaal  one  upon  the  merits, 
•constituting  an  adjudication  of  title.  The 
cause  was  not  remanded  for  a  sew  trial,  and 
no  question  had  been  left  o>pen.  In  the  case 
of  The  Santa  Maria,  10  Wheat  431,  the  aa- 
preme  court  on  the  &rst  appeal  had  entered 
a  decree  and  issued  a  mandate  to  carry  that 
decree  into  effect  Pending  the  appeal  a  claim 
bad  been  lntaix>6ed  for  insurance  and  other 
charges  <m  the  boat  On  the  second  appeal 
this  dalm  was  resisted,  on  the  ground  that 
the  petitioner  was  a  mala  fide  claimant  The 
court  remarked  that  no  question  could  be 
raised  which  had  been  before  the  court  on  the 
first  appeal;  but  that  all  new  questions  w«e 
opened  for  determination,  and  the  whole  rec- 
ord before  the  court  for  that  purpose.  This 
was  another  case  of  final  adjudication  by  the 
first  ai^eal.  The  matters  there  Inyolved  had 
not  been  reopened  for  a  new  hearing.  Slb- 
bald  r.  U.  S.,  12  Pet  48S,  was  a  similar  case. 
The  case  most  frequently  cited  by  the  courts 
which  have  adopted  the  doctrine  contended 
for  by  Foxworthy  is  Bridge  Co.  v.  Stewart, 
S  How.  433.  Id  that  case  an  assessment  bad 
been  made  on  the  stockholders  of  the  bridge 
company.  Stewart  and  ethers,  who  were 
BtockhoklerB,  did  not  pay,  and  the  company 
undertook  to  forfeit  their  stock.  Congress 
passed  an  act  to  purchase  the  bridge,  where- 
upon these  stockholders  filed  a  bill  in  the  cir- 
cuit court  for  participation  in  the  purchase 
money.  The  court  entered  a  decree  holding 
that  the  plaintiffs  were  still  stockholders,  but 
that,  before  division  of  the  purchase  monijy, 
certain  other  stodcholders  should  be  reim- 
bursed from  that  fund  for  advances  which 
tbey  had  made.  The  decree  also  ordered  a 
reference  to  an  auditor  to  state  an  account 
in  accordance  with  the  decree.  An  appeal 
was  Immediately  taken  from  this  decree,  and 
the  decree  affirmed  by  the  supreme  court. 
The  auditor  then  proceeded  to  state  the  ac- 
count, after  which  a  final  decree  was  entered. 
An  appeal  was  taken  from  this  decree  by  the 
bridge  company,  wbieh  had  also  been  the  ap- 
pelant before.  The  company  undertook  to 
question  the  proi^iety  of  the  first  decree  on 
die  ground  that  It  was  interlocutory  merely, 
and  therefore  not  appealable,  a^d  that  the 
bridge  company  was  now  estopped  by  the 
decision  on  the  first  appeal.  The  supreme 
court  held  that  the  bridge  company  having 
appealed  from  the  Interlocutory  decree,  and  no 
exertion  having  been  taken  to  the  Jurisdic- 
tion, and  the  case  having  been  decided  on  Its 
merits,  the  parties  were  net  estopped  from 
alleging  the  want  of  Jurisdictloo,  and  that  the 
first  decree,  affirming  the  btterlocutory  decree 
of  the  circuit  court  constituted  an  adjudica- 
tion of  all  matters  therein  involved.  This 
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case  was  like  all  the  others.  The  refusal  of 
the  court  on  the  second  appeal  to  reconsider 
the  questions  was  based  not  on  any  want  of 
power  to  do  so  after  a  new  trial  in  the  same 
case  of  the  same  issues,  but  was  based  on 
the  fact  that  the  first  appeal  had  led  to  a 
Judgment  in  the  supreme  court  finally  adjudi- 
cating the  Issues,  and  leaving  none  of  those 
already  disposed  of  to  be  retried  after  the 
mandate^ 

The  foregoing  are  the  cases  usually  cited 
by  the  advocates  of  the  California  rule. 
Many  others  of  like  character  in  the  supreme 
court  of  the  United  States  might  be  cited, 
but  that  court  has  never  laid  down  the  Caii- 
fornla  rule,  and  has  never  decided  a  case 
which  lends  any  support  to  It  We  need  not 
review  the  decisions  of  the  courts  of  the 
other  states.  We  have  examined  very  many 
of  them.  We  find  many  cases  like  those  In 
the  supreme  court  of  the  United  States,  and. 
Indeed,  this  court  has  applied  the  principle 
therein  involved.  Younkin  v.  Yoiinkin  (Neb.) 
63  N.  W.  SI.  On  the  other  hand,  many  courts 
have,  without  question,  on  a  second  appeal, 
after  a  mandate  reversing  a  case  for  a  new 
trial,  reconsidered  questions  presented  on  the 
second  trial  which  had  also  been  presented 
on  the  first  The  distinction  which  we  have 
endeavored  to  point  out—a  distinction  ruling 
the  decisions  of  the  supreme  court  of  the 
United  States,  and  one  which  the  California 
court  failed  to  olsserve— was  distinctly  recog- 
nized io  Adams  Co.  v.  Burlington  &  M.  R. 
Co.,  65  Iowa,  94,  2  N.  W.  1054,  and  7  N.  W. 
471.  It  was  there  urged  that  a  decision  did 
not  become  res  adjudicata  so  long  as  the  case 
remained  pending.  The  court  said:  'What- 
ever force  there  might  be  in  this  position  in 
an  action  at  law  where  the  right  to  introduce 
new  evidence  after  verdict  involves  the  re- 
ti'ial  of  the  whole  case,  we  think  it  cannot 
be  maintained  la  a  case  like  this."  On  a 
rehearing  the  same  result  was  reached,  upon 
the  ground  that  when  the  cause  was  first 
reversed  It  was  remanded  for  a  single  pur- 
pose; for  all  other  purposes  there  was  held 
to  have  been  an  adjudication.  In  Davis  v. 
Curtis,  70  Iowa,  398,  30  N.  W.  651,  general 
language  was  used  to  the  effect  that  a  rul- 
ing oiKe  made  became  the  law  of  the  case. 
Adams  Co.  v.  Burlington  &  M.  R.  Co.  ^as 
the  only  authority  cited;  and  Davis  v.  Cur- 
tis was  a  case  like  that  the  first  appeal  hav- 
ing determined  the  rights  sought  to  be  re- 
Utigated.  On  this  branch  of  the  case  we 
shall  refer  to  only  three  other  authorities. 
These  are  Bane  v.  Wick,  6  Ohio  St  13;  B^l 
y.  Lamprey,  58  N.  H.  121;  and  Frankland  v. 
Casaaday,  62  Tex.  4ia  The  doctrine  of  these 
cases  Is  that  ooacluslons  reached  on  ques- 
tions of  law  on  the  first  appeal  will  ordinarily 
not  be  examined  on  a  second  appeal,  but 
that  In  exceptional  cases,  when  the  court 
Is  very  clearly  satisfied  that  its  former  opin- 
ion was  erroneous,  this  rule  will  not  b«  ap- 
plied. 

In  the  discusaalon  of  the  authoritlea  we 
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have  gonu  far  beyond  tbe  proper  limits  of 
most  opinions.  We  have  done  so  because  we 
deem  the  question  one  of  very  great  Im- 
portance, and  have  felt  the  necessity  of  a 
close  examination,  both  upon  principle  and 
upon  authority.  The  general  course  of  the 
review  has  been  to  trace  the  doctrine  back. 
Adopting  now  the  contrary  course,  It  will  be 
observed  that  its  history  is  this:  The  su- 
preme court  of  the  United  States  and  other 
courts,  having  once  entered  Judgments  or  de- 
crees finally  adjudicating  certain  Issues,  de- 
cided very  properly  that  on  a  second  appeal 
nothing  so  adjudicated  could  be  relltigated. 
Other  courts  declined  to  permit  a  party,  after 
an  unsuccessful  appeal,  to  prosecute  a  sec- 
ond appeal  from  the  same  Judgment.  A 
few  courts,— notably  California,— falling  to 
draw  the  distinction  between  a  Judgment  up- 
on the  merits  and  a  venire  de  novo,  adopted 
these  cases  as  authority  for  the  proposition 
that,  where  a  new  trial  had  been  awarded, 
the  court  could  not,  on  a  second  appeal,  re- 
examine any  questions  of  law  decided  on  the 
first  Having  gone  so  far,  they  were  driven 
to  the  further  conclusion  that  the  principle 
applies  to  every  question  Involved  in  the  first 
appeal,  whether  in  fact  examined  or  not. 
Then,  in  a  very  few  instances,  after  this  doc- 
trine bad  been  established,  but  never  in  a 
case  of  first  impression,  some  reasons  have 
been  given  In  its  support.  That  usually  giv- 
en is  that  the  first  opinion  is  an  adjudication. 
It  needs  but  a  moment's  reflection  to  show 
that  there  is  no  adjudication  by  the  expres- 
sion of  an  opinion  on  a  point  of  law  where  no 
Judgment  is  entered  in  accordance  with  that 
opinion,  but  the  cause  is  remanded  generally. 
The  only  thing  adjudicated  is  that  there  was 
error  In  the  record,  and  that  the  whole  case 
should  be  relltigated.  To  apply  tbe  rules 
of  res  adjudicata  to  such  a  case  would  re- 
quire a  further  holding  that,  where  a  court 
has  overruled  a  demurrer,  it  may  not  after- 
wards, on  the  trial  dismiss  the  case,  because 
no  cause  of  action  Is  stated;  or,  having 
granted  a  temporary  Injunction,  that  it  may 
not  dissolve  that  injunction  if  it  becomes  sat- 
isfied that  it  was  improvidently  granted. 
Another  reason  given  is  that  there  must  bo 
an  end  to  litigation.  This  Is  a  salutary  max- 
Iqi,  but  to  say  that  a  court  may  not  correct 
its  own  mistakes  for  this  reason  is  to  push 
It  to  an  absurd  conclusion.  A  third  reason 
somewhere  given  is  that  on  a  second  appeal 
the  court  only  reviews  the  record  for  error 
on  tbe  second  trial;  that  it  Is  the  duty  of 
the  trial  Judge  to  follow  the  opinion  of  the 
appellate  court,  although  he  may  think  It 
is  erroneous,  and  technically  he  never  errs 
when  he  does  so.  It  Is  true  that  It  Is  tbe 
duty  of  the  trial  Judge  to  follow  the  direc- 
tions of  the  appellate  court,  but,  when  the 
case  comes  again  before  the  appellate  court, 
the  question  is  not,  did  the  trial  Judge  pro- 
ceed according  to  Its  former  opinion?  but, 
were  his  rulings  correct  in  law?  To  enforce 
erroneous  rulings  simply  because  the  appel- 


late court  had  directed  the  error  would  be  to 
pervert  the  law,  and  sacrifice  Justice  to  the 
technicalities  of  practice.  That  tbe  rule  Is  not 
well-founded  In  principle  may  be  seen  by 
the  confusion  of  the  courts  in  their  efforts  to 
base  it  upon  a  Itnown  principle.  Some  courts 
trace  it  to  the  principle  of  res  adjudicata; 
some  to  that  of  stare  decisis;  and  some,  evi- 
dently realizing  that  it  falls  within  neither 
principle,  fall  back  upon  the  indefinite  term 
"the  law  of  the  case,"  as  if  It  were  possible. 
under  our  system  of  jurisprudence,  tliat  there 
should  be  one  law  for  one  case  and  a  differ- 
ent law  for  other  cases  entirely  similar  there- 
to. 

It  has  never  been  doubted  that  an  appellate 
court  is  not  bound  blindly  to  follow  prece- 
dent A  rule  of  law  once  announced  afiCords 
a  guide  for  similar  cases,  and  will  ordinarilr 
control  their  decision;  but,  having  an- 
nounced a  rule,  when  another  case  arises, 
presenting  the  same  question,  if  the  court  is 
satisfied  that  its  former  opinion  was  wrong, 
it  may,  and  frequently  does,  overrule  It  The 
limitations  resting  upon  courts  In  this  respect 
are  usually  stated  to  be:  First,  that  a  former 
decision  will  not  be  overruled  when  It  has 
become  a  rule  of  property;  and,  secondly, 
that  it  will  be  followed,  although  erroneou.*, 
where  more  mischief  will  result  from  overrul- 
ing than  from  following  it.  This  is  as  far  as 
the  doctrine  of  stare  decisis  should  go. 
WhMi,  however,  a  decision  in  one  case  is 
overruled  In  another,  there  is  no  remedy  for 
the  defeated  party  in  the  first  case.  His 
rights  have  been  determined,  and  a  decLsion 
overruling  a  former  opinion  in  a  different 
case  amounts  always  to  an  admission  by  the 
court  that  It  has  subjected  the  unsuccessful 
party  In  the  first  case  to  an  Injustice  which 
can  never  be  remedied.  Notwithstanding 
this,  subject  to  the  limitations  we  have  stat- 
ed, courts  do  overrule  such  opinions.  Why 
should  the  rule  be  more  stringent  when 
the  same  case  Is  up  for  review,  the  erroneous 
Judgment  still  unexecuted,  the  parties  be- 
fore the  court,  and  the  case  in  such  a  situa- 
tion that  by  the  correction  of  Its  error  no  In- 
justice will  be  done,  beyond,  perhaps,  the 
creation  of  additional  costs?  If  tbe  doctrine 
contended  for  is  to  prevail  here,  then  It  fol- 
lows that  the  only  Instance  In  which  the 
court  is  not  permitted  to  correct  its  mistakes. 
or  refuse  to  do  so,  is  also  the  only  instance 
where  the  mistake  can  be  corrected  without 
Injustice.  Take  the  case  before  us.  Tbe 
court  In  the  Grant  Case  decided.  In  effect, 
that  its  former  decisions  In  this  case  should 
tave  been  in  favor  of  the  city  Instead  of 
Foxworthy.  In  subsequent  cases,  by  rea- 
son of  the  decision  in  the  Grant  Case,  the 
city  would  prevail  under  the  same  state  of 
facts;  but  If  tbe  former  decisions  In  this 
case  are  conclusive  upon  the  court,  the  rule 
will  be  different  for  the  city  of  Hastings  and 
for  Mr.  Foxworthy  In  this  one  case  than  it  is 
for  all  others  and  In  other  cases;  and,  if  so 
what  Is  to  be  done  with  that  part  of  the 
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fourteenth  amendment  to  the  federal  consti- 
tution which  forbids  any  state  to  deny  to 
any  person  the  equal  protection  of  the  laws? 
A  court  has  no  legislative  power.  Its  duty 
Is  to  declare  what  the  law  Is,  not  to  make 
law.  To  hold  that  It  is  bound  to  follow  In 
a  given  case  an  erroneous  decision  formerly 
rendered  in  the  same  case  would  be  to  hold 
that,  although  the  court  believes  the  law  to 
be  otherwise,  it  will  make  a  special  law  for 
the  particular  parties  and  the  particular  case 
before  it,  contrary  to  the  general  law;  to 
substitute  what  It  Is  pleased  to  call  "the  law 
of  the  case"  for  the  law  of  the  land,— for  the 
law  which  every  member  of  the  court  is 
sworn  to  administer.  To  do  so  It  must  not 
only  legislate,  bat  legislate  specially,  in  a 
manner  which  our  constitution  forbids  to  the 
legislative  body  Itself. 

We  conclude  that  the  principles  governing 
the  case  are  these:  The  cause  haying  been 
remanded  generally,  there  was  no  adjudica- 
tion of  any  rights  bet^Yeen  the  parties;  that 
the  record  presents  the  question  upon  this 
trial  as  well  upon  the  others,  and  that  tt 
is  within  the  power  of  the  court  to  re-exam- 
ine its  former  decisions,  and  apply  the  law 
correctly.  We  think  that  ordinarily  the  court 
Is  Justified  In  refusing  to  examine  questions 
of  law  once  passed  upon,  and  that  it  is  only 
where  it  clearly  appears  that  the  former  de- 
cision was  erroneous  that  this  should  be 
done.  It  is,  however,  now  clearly  established 
that  the  former  opinions  in  this  case  were  er- 
roneous, and  the  court  should  correct  the  er- 
ror. 

In  the  amended  petition  the  averment  ap- 
pears that  the  plaintiff  was  confined  to  his 
hed  and  house  for  more  than  10  weeks,  and 
was  wholly  Incapacitated,  mentally  and  phys- 
ically, to  do  any  business  or  transact  any 
affairs  until  the  Ist  day  of  May  thereafter. 
On  the  trial  a  witness  testified  that  for  six 
or  eight  weeks  Mr.  Foxworthy  suffered  in- 
tense pain,  and  that  for  a  month  or  six  weeks 
he  was  insane  through  pain.  It  will  be  re- 
membered that  the  injury  was  sustained  Jan- 
uary 21st,  and  the  statement  was  filed  with 
the  city  council  July  28th.  Do  the  facts  so 
pleaded  and  proved  excuse  the  delay?  We 
think  not  The  filing  of  the  statement  was  a 
condition  precedent  to  the  maintenance  of 
the  action.  It  was  not  in  the  nature  of  a 
limitation,  and  the  existence  of  a  disability 
preventing  plaintiff  from  filing  a  claim  would 
not  extend  the  time  for  filing  it  for  the  [stat- 
utory period  after  the  disability  was  remov- 
ed. We  think  the  uniform  line  of  authority 
on  this  subject  is  that  the  condition  must  still 
be  performed  within  the  time  specified,  pro* 
Tided  a  reasonable  time  after  the  removal 
of  the  disabilities  remain  for  that  purpose. 
It  has  been  so  held  even  in  the  case  of  a  lim- 
itation by  contract.  Steel  v.  Insurance  Co., 
47  Fed.  863;  Blanks  v.  Insurance  Co.,  36  La. 
Ana.  599.  Giving  the  utmost  possible  effect 
to  the  pleadings  and  evidence  in  regard  to 
Mr.  Foxworthy's  disability,  there  remained. 


after  its  removal,  several  months  within 
which  the  statement  might  have  been  filed. 
Reversed  and  remanded. 


lilGHTBNBERQ  v.  HOSMER,  Circuit  Judge. 
(Supreme  Court  of  Michigan.     July  2,  1895.) 

CeRTIOBARI— APP81.I.  BT  Oarkishbb. 

Where  a  garnishee  appeals  from  a  Judg- 
ment against  him  in  a  justice  court,  the  principal 
debtor  cannot  also  bring  up  the  garnishee  pro- 
ceedings for  review  by  certiorari. 

Application  tat  mandamus  by  William  F. 
Lichtenberg  against  George  S.  Hosmer,  cir- 
cuit Judge.    Writ  denied. 

Bowen,  Douglas  &  Whiting,  for  relator. 

MONTGOMERY,  J.  On  the  25th  of  Sep- 
tember, 1894,  one  Earnest  Shrikel  commenced 
proceedings  in  garnishment  before  Henry  L. 
Schellenberg,  a  Justice  of  the  peace  in  Wayne 
county,  against  the  First  National  Bank  of 
Detr(dt,  as  garnishee. defendant;  the  proceed- 
ings being  based  upon  a  Judgment  in  favor 
of  Slirikcl,  and  against  the  relators.  In  the 
garnishee  proceedings  a  Judgment  was  ren-  ' 
dered  against  the  bank  of  $110.65  and  costs, 
on  the  26th  day  of  October,  1894.  On  the 
31st  of  October  the  case  was  removed,  by  a 
general  and  special  appeal,  to  the  circuit 
court,  by  the  bank.  On  the  5th  of  December, 
1894,  a  writ  of  certiorari  was  issued  from 
the  circuit  court,  at  the  Instance  of  the  re- 
lators, the  principal  defendants,  to  bring  up 
the  garnishee  proceedings  for  review.  The 
two  cases  came  on  for  argument  at  the  same 
time,  and  the  respondent  reversed  the  Judg- 
ment, and  dismissed  the  proceedings  against 
the  garnishees,  upon  the  special  errors  al- 
leged in  the  affidavit  for  spedal  appeal  by  the 
bank,  and  thereupon  declined  to  render  any 
further  Judgment  in  favor  of  these  relators  in 
the  certiorari  proceedings.  Mandamus  is 
now  asked  to  require  the  circuit  Judge  to  pro- 
ceed to  enter  a  Judgment  in  Oie  certiorari 
proceedings.  The  respondent  offered  to  en- 
ter a  Judgment  quashing  the  garnishee  pro- 
ceedings, but  refused  to  enter  any  Judgment 
in  favor  of  the  plaintiff  in  certiorari. 

It  will  be  seen  that  the  question  presented 
la  whether,  after  an  appeal  by  the  garnishee 
from  the  Judgment  against  him  in  Justice 
court,  the  principal  defendant  may  then  re- 
move the  case  by  certiorari,  and  thus  subject 
the  plaintiff  'in  the  proceeding  to  double 
costs,  in  a  case  where  the  principal  defendant 
Is  fully  protected  by  the  appeal.  We  have 
not  much  hesitation  in  saying  that  such  ought 
not  to  be  the  law.  It  is  true  that  the  court 
held  in  Railway  Co.  v.  Hunt,  39  Mich.  469, 
that  certiorari  was  a  proper  remedy  to  get 
rtd  of  a  void  Judgment,  but  this  was  cer- 
tiorari sued  out  at  the  instance  of  the  gar- 
nishee defendant.  It  was  also  held  in  Wil- 
son V.  Bartholomew  (Mich.)  7  N.  W.  227,  that 
the  common-law  writ  of  certiorari  may  be 
sued  out  by  the  defendant  in  the  principal 
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mlt  to  review  garnishment  DTOoeedings  be- 
fore a  Justice.  But  In  neither  of  theee  casea 
had  the  proceeding  been  removed  to  the  cir- 
cuit court  by  one  having  the  right  to  appeal, 
as  the  garnishee  defendant  undoubtedly  had. 

Relator  contends  that  the  rights  of  the  gar- 
nishee defendant  and  the  principal  defoidant 
may  be  different;  that  the  garnishee  may 
waive  formalltlea  which  would  be,  but  for 
Bucb  waiver,  essential,  but  it  la  urged  that 
such  a  waiver  cannot  bind  the  principal  de- 
fendant. It  would  certainly  be  an  anomaly 
to  hold  that  any  step  In  the  proceedings  may 
be  dispensed  with,  and  that  a  Judgment  valid 
against  the  garnishee,  and  one  which  be  can- 
not disturb,  may  be  rendered,  and  yet  that 
the  same  Judgment  may  be  vacated  at  the 
instance  of  the  principal  defendant  Such, 
we  think,  is  not  the  remedy  open  to  the  prin- 
cipal defoidant.  The  Judgment  is  either  good 
or  bad.  The  waiver  is  either  effectual  to 
make  the  Judgment  binding,  or  It  is  nugatory. 
There  may  be  cases  in  which  the  garnishee 
cannot  set  up  the  Judgment  as  a  defense  to 
the  demand  of  the  principal  defendant,  even 
though  a  valid  Judgm^it  has  passed  against 
him.  If  so,  it  is  not  of  any  concern  to  the 
principal  defendant  that  the  garnishee  de- 
fendant has  by  his  own  act  made  possible  a 
valid  Judgment  against  himself.  Hebel  v. 
Ingorance  Co.,  33  Mich.  400;  Johnson  v.  DeT- 
t»,  38  Hlcb.  086.  If  It  be  true,  then,  that 
the  garnishee  may  waive  Irregularities  In 
such  manner  as  to  bind  him,  such  waiver 
binds  him  finally;  and,  if  It  be  not  binding 
upon  the  principal  defendant,  his  remedy  hi 
In  a  suit  against  his  debtor,  the  garnishee. 
We  do  not  think  it  can  be  said  that  the  prin- 
cipal defendant  can  raise  any  question  re- 
lating to  the  validity  of  the  proceedings 
against  the  gamlsbee  which  the  garnishee 
himself  could  not  raise  by  the  same  method. 

When  the  writ  of  certiorari  was  sued  out, 
there  was  no  Judgment  affecting  the  rights  of 
the  plaintiff  in  certiorari  in  Justice  court,  nor 
baa  any  since  been  entered  In  the  circuit,  and 
we  think  one  reversal  of  the  Justice's  Judg- 
ment sufficient  to  answer  the  requirements 
of  all  parties  concerned  in  the  litigation. 
The  writ  will  be  denied.  The  other  Justices 
concurred. 


SCHRADER  v.  CITY  OF  PORT  HURON. 

(Supreme  Court  of  Midilgan.    July  2,  1885.) 

AciiOH  AOAiNST  City — Depbctivb  Strbbt— Uscov 

EKED   GOTTBR. 

A  gutter  7  to  12  incbea  wide,  and  from 
6  to  7  inches  deep,  with  abrupt,  vertical  sides, 
ran  between  the  curb  and  a  cross  walk  at  the 
same  level  as  the  curb.  Such  gutters  at  the 
cross  walks  in  the  city  were  ■ometimes  covered, 
and  sometimes  uncovered,  it  being  necessoir 
to  uncover  them  to  clean  them  when  clogged. 
Hetd,  In  an  action  by  plaintiff  for  injuries  sus- 
tained from  stepping  into  the  gutter  while  un- 
fovered,  that  it  was  for  the  jury  to  say  wheth- 
er the  cross  walk  was  reasonably  safe  for  traveL 


H^rv  to  drcdt  oonrt  8t  Clair  coanty; 
James  B.  Eldredge,  Judge. 

Action  by  Sylvesta  Mudse  Schmder  against 
the  city  of  Port  Huron  for  damages  for  per- 
sonal Injuries.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

P.  H.  Phillips,  for  appellant  Cbadwick  & 
Mcllwain,  for  appellee. 

McGRATH,  C.  J.  Plaintiff,  In  attempting 
to  croas  a  street,  stepped  into  a  guttn-  or 
space  between  the  curb  and  the  cross  walk. 
and  fell,  suabiUiing  injuries,  for  which  she 
had  a  verdict  The  street  was  paved  'with 
'Aocd.  To  form  a  cross  walk,  the  pavemeut 
huA  been  ridged  up  between  the  ceutcr  of  the 
street  and  this  gutter  ao  that  the  surface  of 
the  cross  walk  at  this  point  waa  on  a  levd 
with  the  curb.  A  gutter  was  thus  formed 
from  7  to  12  Inches  wide,  and  from  5  to  7 
Inches  In  depth,  with  abrupt,  vertical  sides. 
Covers  consisting  of  2-lnch  planks  supported 
by  iron  straps  had  been  provided.  These 
gutters  often  became  clogged,  and  the  cov- 
ers were  frequently  taken  off  so  that  tfaey 
might  be  cleaned.  The  testimony  tended  to 
show  that  there  were  a  number  of  these  con- 
trivances In  the  city;  that  the  covers  were 
on  and  off;  that  they  would  be  taken  off 
when  the  gutters  became  clogged,  and,  in 
some  instances,  would  not  be  replaced.  The 
superintendent  ot  public  works,  at  the  time 
of  the  Injury,  testified:  That  the  Intendoo 
was  to  have  all  these  sluiceways  covered. 
That  "occasionally  there  would  be  one  that 
would  not  be  covered  until  we  could  get  to 
it"  That  as  a  general  thing  some  were  on. 
and  sMne  were  not.  "I  never  heard  of  any 
action  being  taken  Cor  a  change  in  the  gen- 
eral plan  of  the  city,  by  which  it  waa  de- 
cided to  leave  these  sluiceways  uncovoed. 
It  was  not  necessary  to  leave  them  opea 
The  only  need,  where  I  would  consider  there 
waa  any  excuse  for  them  bdng  left  t^ien. 
would  be  when  they  got  clogged  with  lc«  and 
dirt,  and  that  Is  the  only  time  when  I  would 
consider  It  a  necesdty.  This  would  on]/  be 
a  temporary  necessity."  Defendant's  sole 
contention  is  that  these  gutters  are  a  part  of 
the  surface  drainage  system  of  the  citj-;  that 
the  defect  is  in  the  plan,  as  dlstingoisbed 
from  the  mode  of  execution;  and  that  under 
Lansing  ▼.  Toolan,  37  Mich.  152,  and  sUnllar 
cases,  the  municipality  la  not  liable.  The 
statute  has,  however,  in  a  nimibw  of  casei 
since  decided,  been  held  to  apply  to  flagrant 
defects  in  the  method  of  coastmction,  as  writ 
as  to  neglect  In  repair.  Malloy  t.  Townablp  ct 
Walker,  77  Mich.  448, 402, 43  N.  W.  1012;  Car- 
ver ▼.  Plank-Road  Co.,  61  Mich.  684,  28  N.  W. 
721;  Sebert  v.  City  of  Alpena,  78  Mich.  163. 
43  N.  W.  1098.  Under  the  clrcnmstanoea  of 
this  case,  taking  into  consideration  the  char- 
acter of  this  sluiceway,  its  width  and  depth, 
the  fact  that  there  were  a  number  of  aach 
gutters  on  this  very  street  which  were  cov- 
ered at  times,  and  at  other  time*  were  on- 
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coYwed,  it  cannot  be  said,  as  a  matter  of  law, 
tbat  this  cross  walk  was  reasonably  safe  for 
traveL  The  question  was  properly  1^  to 
the  JU17.  A  Tertlcal  enrb  at  the  edge  of  the 
roadway,  rendering  a  step  down  or  np  neces- 
sary, may  be  essential  and  entirely  proper. 
But  here  was  a  sluiceway  which  the  superin- 
teikdent  of  public  works  says  was  seven  Inch- 
es deep,  with  vertical  sides,  crossing  the  line 
of  travel,  the  very  plan  of  which  contem- 
plated that  it  should  be  covered:  and,  practi- 
cally, the  contention  Is  that  the  covers  were 
so  frequently  taken  off  by  the  employ^  of 
the  city,  to  facilitate  the  deaning  of  the  grut- 
ters,  and  carelessly  allowed  to  remain  oft, 
that  such  practice  has  the  force  and  effect  of 
legislative  action.  The  Judgment  Is  affirmed. 
The  other  justices  concurred. 


JUDSON  «t  al.  V.  MILLBR  et  aL 
(Supreme  Oonrt  of  Michigan.     July  2,  1895.) 

RKroRMi.TioK  or  Debd— HisDEscRiFTio:<  OP  Land 
— Btatuti  or  Fhauds. 
In  the  adjustment  of  adverse  claims  to 
land,  complainant  executed  a  deed  to  defend- 
ant, who  was  in  possession  of  the  land,  and  re- 
feived  in  return  a  mortgage.  The  land  was  mis- 
clescribed  in  both  the  deed  and  the  mortgage. 
j3eid,  that  the  statute  of  frauds  did  not  preclnde 
a  reformation  of  the  instruments. 

Appeal  from  circuit  court,  St  Clair  county. 
In  chancery;   Samuel  W.  Tance,  Judge. 

Action  by  James  B.  Judson  and  others 
a^inst  Henrietta  Miller  and  Edward  Kessel. 
The  bill  was  dismissed,  and  plaintiffs  appeal. 
Reversed. 

Atldnson  &  Wolcott,  for  appellants.  Phil- 
lips &  Jenks  (John  M.  Gleason,  of  counsel), 
for  appellees. 

MONTGOMEBY,  J.  ThUi  suit  was  recent- 
ly instituted  against  Henrietta  Miller  and 
Edward  Kessd.  Defoidant  Kessel  disclaim- 
ed any  interest  on  the  trial,  and  the  case  pro- 
ceeded as  though  Mrs.  Miller  were  the  only 
defendant  Defendant  is  the  wife  of  Jacob 
Miller,  who,  in  1836,  purchased  the  B.  ^^  of 
tlje  S.  W.  %  of  secUon  32,  township  7  N., 
range  IT  E.,  by  contract,  from  one  Samuel 
Wilson,  who  had  located  it  in  1825.  Jacob 
Miller  and  his  wife,  the  defendant,  lived  on 
the  land  from  the  time  of  their  purchase  un- 
til 1860,  when  Jacob  died,  and  the  defendant 
was  appointed  administratrix  of  his  estate, 
and  continued  in  possession  of  the  premises 
ever  since.  There  remained  about  $150  due 
from  Miller  to  Wilson  on  the  principal  sum 
secured  by  the  contract,  which  has  never 
been  paid.  After  the  date  of  Miller's  con- 
tract, on  January  29,  1836,  Wilson  sold  the 
land  to  Charles  Peltier,  the  conveyance  being 
recorded  the  same  day.  February  4,  1836, 
Peltier  conveyed  to  Peter  Desnoyer,  by  a 
deed  recorded  February  15,  1836.  Desnoyer 
gave  back  a  purvhase-money  mortgage  to 
Peltier,   which  was  duly  recorded.     There 


appears  written  across  ttie  face  of  this  mort- 
gage what  purports  to  l)e  a  discharge,  in 
which  instrument  the  name  Cliaries  Peltlar 
appears  in  the  body,  but  the  signature,  while 
it  may  have  been  Intended  for  "Peltier,"  is 
indistinct,  the  complainants  contending  that 
the  word  reads  "Pelmer."  But  the  circuit 
judge  found  that  it  was  that  of  Charles  Pel- 
tier. On  December  18,  1836,  Desnoyer  con- 
veyed to  Charles  D.  Robinson  by  a  deed  re- 
corded December  23,  1836.  September  27, 
1842,  Charles  Peltier  conveyed  to  Henry  N. 
Walker  by  a  deed  which,  after  describing  the 
land,  contains  this  recital:  "Being  the  same 
land  heretofore  deeded  by  C.  B.  Robinson 
and  wife  to  Charles  Peltier,  by  a  deed  dated 
August  21,  184V  February  19,  1881,  Henry 
N.  Walker  conveyed  to  complainant  Wiley. 
The  auditor  general,  by  two  separate  deeds, 
conveyed  the  same  premises  to  complainant 
Judson,  Octolwr  21,  1880,  and  December  7, 
1880,  respectively,  for  the  taxes  of  1877  and 
1878.  .  In  the  fall  of  1881,  one  of  the  com- 
plainants, Mr.  Walker,  visited  the  defendant, 
and  exhibited  to  her  an  abstract  of  title,  and 
pressed  for  an  adjustment  of  complainant's 
claims  to  the  land.  Subsequently  the  com- 
plainants executed  a  deed,  which  both  they 
and  the  defendant  supposed  to  l>e  a  deed  of 
the  lahd  in  question,  running  to  defendant, 
and  salt  the  same  to  N.  B.  Thomas,  an  at- 
torney in  Port  Huron,  to  negotiate  a. settle- 
ment. Thomas  and  defendant  agreed  upon 
a  price  of  $250,  which  was  secured  by  mort- 
gage running  10  years,  with  interest  at  7  per 
cent  In  the  mortgage  the  same  mistake 
was  made  describing  the  land  as  in  the  deed. 
In  May,  1882,  defendant  paid  $25  on  the  mort- 
gage, and  in  January,  1883,  $17.  When  the 
miMrtgage  fell  due,  no  further  payments  hav- 
ing been  made,  complainant  foreclosed  by 
advertisement  When  the  title  become  abso- 
lute in  them,  there  were  some  negotiations 
i>etween  the  parties,  complainants  offering 
to  accept  the  amount  of  their  bid,  with  in- 
terest During  these  negotiations,  the  error 
in  the  description  common  to  the  deed  and 
mortgage  was  discovered.  The  negotiations 
were  tenhinated,  and  complainants  filed  this 
bill,  asking  to  have  the  deed  and  mortgage 
reformed,  and  for  a  foreclosure  of  the  mort- 
gage. The  circuit  judge  dismissed  the  bill, 
and  complainants  appeal. 

Defendant  claimed  that  she  made  this  set- 
tlement hurriedly,  and  under  threat  that  the 
property  would  be  sold  unless  a  settlement 
was  made  within  a  week,  and  that  she  had 
no  opportunity  to  investigate  complainants' 
claims  to  the  title.  But  we  are  satisfied  from 
the  testimony  that  no  fraud  was  practiced, 
and  that  she  had  ample  time  to  investigate. 
The  circuit  judge  denied  relief,  however,  on 
the  ground  that,  the  lands  not  being  correct- 
ly described  in  the  conveyance  which  passed 
between  the  parties,  the  contract  rested  In 
parol,  and  that,  as  the  complainants  have  not 
done  or  omitted  to  do  anything  which  they 
would  have  done  bat  for  the  mistake,  they  are 

Digitized  byVjOOQlC 


966 


NORTHWESTERN  REPORTER,  VoL  63w 


(Mich. 


not  entitled  to  relief  In  equity.  The  drcult 
Judge  aeems  to  have  relied  upon  Gilmer  ▼. 
Hovey,  15  Mich.  18,  to  sustain  this  heading. 
That  case  was  a  case  of  an  executory  con- 
tract, and  the  view  which  the  circuit  Judge 
seems  to  hare  followed  was  adopted  only  by 
Mr.  Justice  Campbell,  Justices  Cooley  and 
Ohrlstiancy  expressly  reserving  the  questl(m, 
and  Chief  Justice  Martin  concurring  In  the 
result  In  case  of  an  executed  contract,  how- 
ever; the  great  weight  of  authority  is  that 
equity  has  full  power,  on  the  ground  of  mis- 
tal^e  alone,  to  correct  a  ^mistake  in  the  de- 
scription of  land,  even  though  the  statute  of 
frauds  requires  such  conveyance  to  be  in  writ- 
ing. In  2  Pom.  Eq.  Jur.  {  866,  it  Is  said: 
"It  is  settled  by  the  great  preponderance  of 
authority  that  a  deed  of  land  may  be  thus 
corrected,  by  enlarging  its  scope,  extending 
Its  operations  to  other  subject-matter,  sup- 
plying portions  of  land  which  have  been  omit- 
ted, making  the  estates  conveyed  more  com- 
prehensive, as  changing  a  life  estate  into  a 
fee  and  the  Uke,  and  by  enforcing  the  Instru- 
ment thus  varied  against  the  grantor."  See, 
also,  CoiUln  v.  Masecar,  80  Mich.  139,  4S  N. 
W.  67;  Kimble  v.  Harrington,  91  Mich.  281, 
61  N.  W.  936;   Wat  Spec  Perf.  {  372. 

It  Is  contended  by  defendant  that  as  the 
clnruit  Judge  found  that  the  only  title  which 
the  complainants  had  was  a  tax  title  for  un- 
paid taxes,  and  as  it  was  the  duty  of  the 
administratrix  to  pay  the  taxes,  she  could 
not  acquire  a  title  by  tax  deed,  and  that, 
therefore,  the  mortgage  conveyed  no  Interest. 
We  think  this  contention  should  not  be  allow- 
ed. The  conveyance  and  the  mortgage 
should  be  treated  together,  and  whatever 
title  she  acquired  is  subject  to  the  mortgage. 
The  court  will  not  undertake  to  determine 
what  title  complainants  may  acquire  by  fore- 
clo8ur&  That  question  may  arise  later,  be- 
tweoi  the  heirs  of  Jacob  Miller  and  the  com- 
plainants. But,  upon  this  record,  we  think 
the  complainants  clearly  entitled  to  a  refor- 
mation of  the  Instruments  and  to  a  foreclo- 
sure of  the  mortgage. 

The  decree  below  will  be  reversed,  and  a 
decree  entered  In  this  court  In  accordance  with 
this  opinion,  with  costs  of  both  courts  to  com- 
plainants.   The  other  Justices  concurred. 


McDonald  t.  Minneapolis,  st.  p.  &  s. 

S.  M.  RT.  CO. 

(Supreme  Conrt  of  Michigan.     July  2,  1895.) 

Action  aoaikst  Railroad  Compaht— Injdbibs  to 
Livs  Stock— Special  Iktbrrooatobibs— 

Construction  op  Requests. 

1.  An  objection  that  there  was  no  evidence 
on  which  to  submit  a  qnestion  for  a  special  find- 
ing cannot  be  urged  by  one  who  has,  in  a  re- 
quested instruction,  soiuht  the  submission  of 
uie  same  question. 

2.  A  request  by  defendant  for  a  verdict  on 
the  ground  that  plaintiff  has  failed  to  establish 
his  cause  by  a  preponderance  of  evidence  is  not 
equivalent  to  a  request  for  a  verdict  on  the 


ground  that  there  was  no  evidene«  to  snpport 
plaintiff's  cause. 

S.  In  a  suit  against  a  milroad  company  for 
cattle  killed  on  its  tracks  late  in  the  eveniag,  a 
witness  for  defendant  testified  that  he  trseked 
the  cattle  from  certain  tnuv  to  where  they  were 
killed;  that  he  was  the  defendant's  foreman, 
and  it  was  his  duty  to  see  that  these  bars  were 
kept  up;  that  on  the  afternoon  of  the  day  the 
cattle  were  killed  he  had  examined  the  ttars  and 
found  them  up;  that  he  had  passed  the  piaee 
nearly  every  day  for  several  months  precedinK 
the  accident  and  never  saw  the  bars  down  but 
once.  A  witness  for  plaintiff  testified  tliat  he 
passed  throngh  the  opening  on  the  daj  before 
and  also  on  the  day  the  cattle  were  kiUed,  and 
on  each  occasion  found  the  bus  down.  Sev- 
eral other  witnesses  for  plaintiff  testified  that 
they  had  never  seen  the  bars  up  nntil  after  the 
cattle  were  killed.  Bdd,  that  the  question 
whether  the  cattle  entered  defendant's  right  of 
way  at  the  bats  was  for  the  jury. 

Error  to  circuit  court,  Schoolcraft  county: 
Joseph  H.  Steere,  Judge. 

Action  by  Mary  A.  McDonald  against  the 
Minneapolis,  St  Paul  &  Sault  St&  Marie  Rail- 
way Company  for  the  value  of  cattle  killed 
by  defendant's  train.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.    Affirmed. 

C.  W.  Dnnton  and  E.  O.  Cbapin,  tor  appel- 
lant   y.  L  Hlxson,  for  appellee. 

MONTGOMERY,  J.  Plaintiff  recovered  a 
verdict  and  judgment  for  the  value  of  three 
young  cattle  killed  on  the  track  of  defendant 
company  on  the  7th  of  September,  1893.  The 
track  was  fenced  except  at  a  point  known  as 
"St  Jacques'  Spur,"  where  cars  were  being 
loaded.  At  another  place  the  fence  was 
down,  and  at  another  place  bars  were  kept 
The  court  Instructed  the  jury  that  if  the  cat- 
tle entered  the  spur  the  plaintiff  coxild  not 
recover,  and  also  that  If  the  cattle  came  on 
the  track  at  the  opening  called  the  "bars" 
the  defendant  would  not  be  liable  If  Its  em- 
ployes Had  examined  the  bars  the  day  be- 
fore at  4  o'clock  in  the  afternoon  and  found 
them  up  in  good  order,  and  they  were  let 
down  by  some  other  person.  The  Jury  found, 
in  answer  to  a  special  question,  that  the  cattle 
came  Into  defendant's  right  of  way  at  the 
bars.  It  is  now  Insisted  by  defendants  that 
there  was  no  evidence  to  show  that  the 
bars  were  down  on  the  occasion  when  the 
cattle  were  said  to  have  gone  upon  the  track. 

It  does  not  appear  that  the  record  contains 
all  the  testimony  in  the  case.  Furthermore, 
it  appears  that  the  defendant  requested  the 
court  to  charge  the  Jury:  "If  the  cattle  in 
question  came  on  the  ti-ack  at  or  through 
the  bars,  the  defendant  would  not  be  liable 
If  they  examined  them  the  day  before  at  4 
o'clock  and  found  them  in  good  order,  and 
they  were  let  down  by  some  other  person; 
and  in  that  case  your  verdict  should  be  for 
the  defendant"  By  this  request  the  defend- 
ant sought  to  have  this  question  submitted 
to  the  jury.  But  it  is  said  that  defendant 
sought  to  have  the  case  taken  from  the  Jury 
wholly.  The  only  maimer  hi  which  this  was 
done  was  by  the  first  request  of  counsel. 
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whicb  reads  as  follows:  "In  tbis  case  the 
plaintiff  has  failed  to  show,  by  a  preponder- 
ance of  evidence,  that  the  stock  in.  question 
was  killed  by  the  negligence  of  defendant,  or 
that  she  is  entitled  to  tecorer  therefor,  and 
they  have  failed  to  make  out  a  case,  wbei-e- 
fore  your  verdict  should  be  for  the  defend- 
ant." This  request,  certainly,  was  not  suffi- 
cient to  apprise  the  circuit  judge  that  the 
defendant  stood  upon  the  claim  that  there 
was  no  evidence  tending  to  sustain  plaintiff's 
case,  and  it  is  clearly  without  the  province  of 
the  court  to  withdraw  the  case  from  the  Jury 
upon  the  claim  that  the  preponderance  of  evi- 
dence was  with  the  defendant. 

But)  aside  from  this,  I  think  the  merits  of 
the  question  are  equally  clear.  It  is  true 
defendant  called  as  a  witness  Matbew  Brear- 
ley,  its  section  foreman,  who  testified  as  fol- 
lows: "It  was  my  business  to  see  that  the 
fence  was  up  along  this  place.  I  know  where 
the  bar  way  was  west  of  St  Jacques'  i^ur. 
I  passed  there  between  4  and  6  o'clock  on  the 
evening  of  the  7th  of  September.  I  was 
walking  at  the  time  back  from  Manlstique. 
The  bars  were  up,  and  in  good  condition,— 
full  up  to  the  height  of  the  fence.  Had  been 
working  for  the  defendant  from  May  2d  un- 
tU  after  the  cattle  were  killed.  I  bad  passed 
the  opening  nearly  every  day  during  that 
time,  and  never  saw  the  bars  open  but  once, 
and  that  time  I  closed  them."  On  cross-ex- 
amination he  testified  that  he  had  l)een  work- 
ing on  this  section  from  the  2d  of  May  and 
up  to  the  time  the  cattle  were  killed,  and 
passed  there  nearly  every  day.  He  was  then 
asked:  "Are  you  willing  to  swear  that  these 
iMrs  were  not  down  during  that  time?  A.  I 
never  saw  them  down  but  once.  Q.  Only 
once?  A.  Only  once  that  I  am  sure  of.  Q. 
£>o  you  take  particular  notice  of  these  things? 
A.  I  generally  do.  Q.  And  when  you  passed 
on  the  5th  would  you  be  willing  to  say  they 
w«re  not  down?  A.  I  would  not  be  positive  as 
to  the  date.  Q.  What  would  you  do  when 
you  found  them  down?  A.  Put  them  up. 
Q  And  if  you  passed  there  on  the  6th  and 
saw  them  down  would  you  be  willing  to 
swear  you  put  them  up?  A.  I  don't  know; 
I  may  have  passed  them  without  putting 
tbem  up.  Q.  You  found  the  bars  down  on 
the  7th?  A.  They  were  not  down  when  1 
was  walking  on  the  track."  Plaintiff  called 
as  a  witness  Andrew  McDonald,  who  testi- 
fied that  he  had  not  seen  the  opening  since 
tbe  3d  of  the  month  of  September,  but  that 
be  bad  {Missed  th«r  opening  where  the  cattle 
were  found  a  great  many  times  during  the 
summer,  aad  never  saw  any  bars  up  there 
until  after  the  cattle  were  killed.  Andrew 
Oreen  testified,  in  answer  to  questions,  as 
-follows:  "Q.  Wliat  was  the  nature  of  the 
opening  west  of  St.  Jacques'  spur?  A.  There 
was  an  opening  along  there,  and  there  had 
been  a  pair  of  bars  put  up  there.  Q.  What 
can  you  say  as  to  the  bars  being  closed  when 
you  passed  up  and  down  there?  A.  They 
were  always  open  until  after  these  cattle 


came  on;  that  is,  every  time  I  noticed  them." 
lAfayette  England  testified:  "1  passed  up 
and  down  there  frequently  during  August 
and  Septeml)er,  probably  fifty  times  during 
the  summer.  Q.  Did  you  ever  see  any  bars 
up  there  in  passing  along  there?  A.  I  never 
saw  any  bars  up  there;  I  have  always  found 
them  down.  Q.  That  is  true  of  both  places, 
east  and  west  of  the  spur?  A-  Yes,  sir." 
And,  further:  "You  came  down  on  the  6tb 
and  went  back  on  the  7th  7  A.  Yes,  sir.  Q. 
About  what  time  were  you  through  there  on 
the  7tb?  A.  About  1  o'clock.  Q.  And  thet« 
were  no  ban  up  there  then?  A.  No,  sir.  Q. 
The  bars  were  in  the  same  condition  on  the 
Cth  of  September  as  they  were  on  the  7th? 
A.  Yes,  sir."  I  think  it  very  clear  that  this 
testimony  raised  a  question  of  fact  for  the 
Jury.  It  is  true  the  defendant's  witness  tes- 
tified that  the  bars  were  up  at  4  o'clock  on 
the  7th,  but  there  is  no  testimony  that  there 
was  anylKjdy  whose  duty  it  was  to  put  them 
up  after  1  o'clock  on  the  7th,  when  the  wit- 
ness England  testifies  ttiat  they  were  down. 
This  testimony  clearly  tended  to  impeach  the 
recollection  or  veracity  of  the  witness 
Brearley.  According  to  his  testimony  the 
bars  could  not  have  been  down,  except  on 
very  rare  occasions,  whereas  the  other  wit- 
nesses testified  that  the  bars  were  left  down 
constantly;  and,  on  cross-examination,  when 
asked  if,  if  he  passed  there  on  the  6th  and 
saw  the  bars  down,  he  would  be  willing  to 
swear  that  he  put  them  up,  be  replied  that 
he  might  have  passed  them  without  putting 
them  up.  In  my  Judgment  It  was  for  the  Jury 
to  say  whether  his  positive  testimony  that 
they  were  up  on  the  7th  should  be  accepted 
in  view  of  the  fact  that  liis  testimony  upon 
this  question  of  their  being  up  at  other  times 
during  the  summer  was  so  directly  disputed 
by  the  testimony  of  other  witnesses.  It  is 
also  contended  that  it  is  equally  consistent 
from  all  the  testimony  that  the  cattle  may 
have  entered  the  spur,  and  that  the  defend- 
ant is  not  liable  until  it  is  clearly  established 
at  which  point  they  entered.  But  upon  this 
point  the  defendant's  witness  Brearley  testi- 
fied ttiat  he  tracked  the  cattle  from  the  bars 
to  where  they  were  killed,  that  he  examined 
the  tracks  along  by  the  spur  to  see  whether 
there  were  any  cattle  tracks  there,  and  that 
he  saw  no  fresh  tracks,  no  tracks  that  he 
could  see  plainly,  that  he  knew  from  the 
tracks  ttiat  the  cattle  came  in  from  the  bars, 
and  was  pretty  sure  of  it,  and  that  that  is 
what  he  thought  at  the  time. 

It  is  also  assigned  as  error  that  the  circuit 
Judge  submitted  to  the  Jury  the  question  of 
whether  the  cattle  came  upon  the  right  of 
way  at  the  place  on  the  other  side  of  the 
spur,  or  at  the  bars  in  question.  This  could 
not  have  damaged  the  defendant,  as  the  Jury 
found  that  {he  cattle  came  on  at  the  bars, 
and,  as  we  have  pointed  out,  there  is  testi- 
mony to  supitort  this  finding. 

I  think  no  error  was  committed  in  submit- 
ting this  case  to  the  Jury,  that  the  cliarge  of 
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the  court  fairly  coTorefl  the  law  of  tb»  ew», 
aad  that  the  Judgmttnt  should  b%  afflnned. 
The  other  Justices  coiMurred. 


JACKSON  T.  ORIENT  INS.  CO. 
(Supreme  Coart  of  Michigan.     July  2,  1895.) 

Appeal  from  circuit  court,  Bay  county;  An- 
drew C.  Jlaxwell,  Judge. 

Action  by  Gurden  K.  Jackson,  trustee,  against 
the  Orient  Insurance  Company.  Judgment  for 
plaiBtiff,  and  defendant  appeals.     Affirmed. 

Shaw  &  Wright  (H.  D.  Goulder  and  Qeorse 
Clinton,  of  counsel),  for  appellant.  T.  A.  E.  & 
J.  C.  WMdock  (T.  £.  Tarsuey,  of  counsel),  for 
appellee. 


This  cause  is  mied  liy  that 
N.  W. 


HOOKER,  J. 
of  Jackson  t.  Assnranee  Co.,  63    N.  W.  880, 
which  it  dosely  resembles.     Judgment  affirmed. 
The  other  justices  concurred. 


STERN  et  al  t.  FRAZER,  Circuit  Judge. 

(Supreme  (3ourt  of  Michigan.  July  2,  1883.) 
Vbnce — Oarnisxmsnt  bt  Nonkksidbnt. 
Where  both  plaintiff  and  the  principal  de- 
fendant are  nonresidents  of  the  state,  and  the 
latter  la  not  personally  served,  garnishment  pro- 
ceodings  within  the  state  most  be  insUtrited  in 
a  county  where  def^idant  has  property,  or  cred- 
its subject  to  garnishment,  due  him  fcom  a  resi- 
dent 01  sadt  county. 

Application  by  Solomon  Stern  and  another 
for  mandamus  against  Robert  £.  Frazer, 
Wayne  circuit  Judge.   Denied. 

Sloman,  Oroesbeck  &  Robinson,  for  relators. 

MONTGOMERY,  J.  This  is  an  application 
to  require  the  respondent  to  set  aside  an  or- 
der quashing  certain  garnishee  proceedings 
pending  in  the  Wayne  circuit  court.  In  which 
the  relators,  who  reside  in  the  state  of  New 
York,  are  the  plaintiffs,  and  Morltz  Block, 
who  also  resides  in  the  state  of  New  York,  is 
principal  defendant,  and  William  McCartney 
and  Hale  McCartney,  of  Ionia,  in  this  state, 
are  garnishee  defendants  The  principal  suit 
was  commenced  on  the  13th  of  Norember, 
1894.  There  was  no  i>^:sonal  serrlce  upon 
the  principal  defendant,  and  no  property  of 
the  principal  defendant  was  subjected  to  pro> 
cess  by  attachment,  nor  was  any  credit  of  de- 
fendant, owing  by  a  resident  of  Wayne  coun- 
ty, subjected  to  process  in  garnishment 
Among  the  persons  named  as  garnishee  was 
Levi  Weiner,  of  Wayne  county.  But  before 
the  disclosure  filed  by  McCartney  the  pro- 
ceeding against  Levi  Weiner  was  voluntaxily 
dismissed  tiy  the  plaintitfa  It  was  held  in 
Newland  v.  Circuit  Judge.  85  Mich.  151,  40 
N.  W.  544,  that,  where  both  plaintiff  and 
principal  def^idant  are  nonresidents  of  the 
state,  suit  might  be  maintained  in  this  state, 
and  the  credits  of  the  defendant  subjected  to 
the  jurisdiction  of  the  cotirts  of  this  state, 
in  the  county  where  a  debtor  of  the  principal 
defendant  residbs.    The  queetien  in  this  case 


is,  In  wkat  county  shonld  sach  a  proceeding 
be  institntedT  The  proceeding  in  attachmi'nt 
in:  Bue'b  cases  must  be  had  in  the  county 
where  property  of  defendant  ma;  lie  found 
subject  to  attachment.  2  How.  Ann.  St  TSBH. 
Either  the  garnishee  statute  must  be  con- 
strued in  analogy  with  this  sUtute,  m-  it 
must  be  held  that  the  creditor  may,  at  bis 
option,  plant  his  case  in  any  court  in  tbe 
state,  and  pvoceed  agsitnat  a  garnishee  de- 
fendant residing  in  say  other  coun<7.  For 
Instance,  suit  may  be-  instituted  in  Wayne 
ceUBty,  and  a  writ  of  gamtekment  issne 
against  a  resideBt  of  Houghton  county.  Snrb 
a  result  is  so  elearly  oppressive  ttat  we 
should  hesitate  to  so  constme  tile  statute, 
unless  It  impwatfrely  demands  that  eonatmc- 
tieo,  and  we  do  not  think  it  does.  JU>v  do 
w«  think  that  thei  fact  that  a  wttt  of  garnish- 
ment was  in  the  first  inataac*  issned  against 
a  resident  of  Wayne'  county,  and  afterwanls 
diacMitlBued,  gives  tlie  court  Jurisdiction.  It 
is  true,  seetion  8096  contemplates  tlis  issue  of 
the  writ  to  different  counties;  but  this  is 
only  when  there  is  Jurisdiction  of  the  original 
suit  in  the  eanatj  where  the  salt  is  planted, 
obtained  either  by  personal  service  of  pro- 
cess, <yc  attachment  of  property  or  credits 
within  that  county.  The  writ  will  be  de- 
nied, with  costs.  The  other  Justices  concur- 
red. 


RASCH  «t  sL  T.  SHEPPARD  et  ax. 
(Supreme  Court  of  Michigan.    July  2,  188o.) 

ArPBALABLK    OXDBBi— JUDOMSHT    FOB    CiOS-TBlfFT. 

Where  complainanta,  who  had  filed  a 
creditors'  bill  against  defendant,  procured  an  or 
derthat  he  show  cause  why  he  should  not  be 
punished  for  contempt  for  using  money  in  his 
possession  to  pay  other  debts,  in  Tiolatioa  of  an 
Injunction,  no  appeal  lay  from  the  order  of  court 
declaring  defendant  not  guilty  of  contempt. 

Appeal  from  circolt  court,  Wayne  county, 
Ijz  chancery;   George  S.  Hosmer,  Judge. 

Judgment  creditors'  bill  by  Edwin  A. 
Rasch  and  another  against  Alfred  £.  Sbep- 
pard  and  wife.  From  an  Interlocutoqr  order, 
complainants  appeal.     Dismissed. 

Bowoi,  Douglas  A:  Whiting,  fOr  appdlanta. 
Charles  O.  Stewart,  for  aj^llees. 

LONG,  J.  Complainants  filed  an  ordinary 
Judgment  creditors'  bill,  in  which  the  de- 
fendant Alfred  E.  Sheppard  was  the  Judg- 
ment debtor,  upon  January  14,  1S98.  On  the 
same  day,  an  order  for  Sn  injunction  was 
indorsed  on  the  bill  by  the  circuit  judge,  and 
the  subpoena  and  injunction  Immediately  is- 
sued. The  injunction,  among  other  things, 
restrained  tbe  defendant  Alfi-ed  U.  Sheppard 
"from  collecting,  receiving,  selling,  transfer- 
ring, assigning,  deltverhig,  or  to  any  way  or 
manner  using,  contFolOBg,  interfering,  med- 
dling with,  or  dlspoeiag  of,  any  debts  or 
demands  due  to  said  Alfred  B.  Sh^perd, 
•  •  •  or  of  any  real  or  personal  estate, 
goods,    wares,    merchandise,   account  books. 
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bills,  drafU,.  ehecka,  bwqq^  atoeka)  promU- 
sory  notes,  bondo.  mortgagea,  Judgments,  or 
other  securities,  things  in  aetion,  property,  or 
effects  belong^g  to  tli«  aald  AUred  E.  SUep- 
pard."    Ibe  writ  of  subpoena  and  the  writ  of 
injunction,  together  with  a  copy  of  the  bill  of 
complaint   and    notice    for   the   appointment 
of  a  recelTsr,  were  served  personally  upon  the 
other  defendant,  Mary  G.  Sheppard,  the  wife 
)t'  the  dieifendaiit  Alfred  £.   Sheppard,  upon 
the  afternoon  of  Januar;  14,  1803;    and  a. 
copy  of  tli»  writ  of  injunction  was  left  wltb 
iier  ai  that  tlm&     This  was  Saturday  after- 
noon.    On.  Monday  afternoon,   January  16, 
1S93,  after  banking  hours,  a  almilar  service 
was  made  upon,  the  defendant  Alfred  E.  Shep- 
pard.    During:  the  month  of  February,  18S4, 
tlie  defendant  Alfred  E.  Sheppard  was  exam- 
ined before  one  of  the  circuit  court  commia- 
sloucrs  in  tliis  same  cause  as  to  tbe  proi>erty 
In  bis  possession  or  under  liis  custody  or 
control  at  the  time  the  bill  of  complaint  was 
filed  against  bim,  and  he  denied  baying  any 
property  of  any  kind  wijiatsoeveror  any  money 
in  bis  possession  at  tbe  time  tbe  bUl  was 
filed  against  him.     In  this  esamlnation,  liow- 
erer,  it  was  developed  tliat  tbe  defendant  Al- 
fred. E.  Sheppard  bad  borrowed  $2,000  of  a 
Mrs.  Frances  Wells,  of  Detroit,  Mich.,  dur- 
ing tbe  month  of  December,  1S92;    but  tbe 
defendant  claimed  to  have  apent  all  the  mon> 
ey  before  tbe  bill  of  complaint  was  filed  In 
this  cause,  on  January  14,  1893,  although  be 
could  not  or  refused  to  account  specifically 
as  to  what  he  has  done  with  it    In  Decem- 
ber, 1894,  a  case  was  tried  in  tbe  Wayne 
circuit  court,  in   which  Frances  W.  Wells 
was   plaintiff,   and  Mary   G.    Sheppard,   tbe 
wife  of  Alfred  E.  Sheppard,  was  defendant, 
which  suit  was  for  tbe  recovery  of  this  same 
$2,«)0t)  referred  to  in  the  testimony  of  Alfred 
E.  Sheppard;  and  tbe  only  question  involved 
was   whether  Mrs.  Frances  W.  Wells,  tbe 
plaintiff,  had  loaned'  the  money  to  aiary  G. 
Sheppard,  or  to  her  husband,  Alfred  E.  Shq>- 
pard.     Alfred  E.  Sheppard  testified  as  a  wit- 
ness In  behalf  of  his  wife  in  this  cause.     In 
this    latter  testimony,    Alfred   E.    Sheppard 
claimed  to  liav»  borrowed  the  $2,000  from 
Mrs.  Frances  Wells;  that  he  used  the  money, 
or  the  bulk  of  U,  in  i>aying  bis  debts,  principal- 
ly d^its  that  he  owed  otne  A.  B.  Thomas  for 
money  that  he  had  collected  on  land  contracts 
belonging  to  said  Thomas,  and  apiHroprlated 
to  bis  own  use,  without  turning  it  over  to 
tbe  said  Thomas.     In  aU,  he  showed  deposit 
slip»  fbr  $1,388.52  used  in  this  way,  deposit- 
ed  on  six  different  occasions  with  tbe  De- 
troit Savings  Bank,  to  the  credit  of  A.  B. 
Tbomaa.     The   last   deposit   was   made   on 
January  16,  1893,  amounting  to  $122;  and  be 
admits  having  $100  or  over  of  the  money  left 
after  the  16th  day  of  January,  1893,  which  he 
spent  for  different  things,  partly  for  house- 
bold  bills.     On  tbe   strength  of  this  testi- 
mony, complainants  filed  their  petition  with 
the  Wayne  circuit  court;  in  chancery,  for  an 
order  that  tbe  said  Alfred  E.  Sh^pard  show 


eause  why  he  diould  not  be  punished  for 
contempt  of  court  in  appropriating  $122  ot 
money  belonging;  to  him,  in  his  psesession,  to 
pay  other  debts,  In  violation  of  the  injunc- 
tion, after  he  had  notice  of  the  Issuance  of 
the  same,  and  also  In.  the  appropriation  of 
$100  to  tbe  payment  of  other  debts  in  yiolsr 
tion  of  the  injunction  after  tbe  same  was 
served  upon  him.  An  order  to  show  cause 
was  Issued,  and  tbe  defendaat  appeared,  and 
answered  the  same,  denying  under  oath  that 
be.  liad  ever  paid  any  money  out  belonglns 
to  him  In  violation  of  tbe  Injunction,  after  he 
had  notice  of  tbe  issuance  oC  the  same.  A 
hearing  was  had  on  tbe  Issue  thus  framed, 
and  the  testimony  of  Alfred  E.  Sheppard  tak- 
en In  this  case  before  tbe  circuit  court  com* 
missioner,  and  his  testimony  taken  as  a  wit- 
ness for  ills  wdfe,  were  road  In  evidence  as 
an  admission  against  him.  He  himself  of- 
ferred  no  evidence.  Tbe  circuit  Judge  on  Jan- 
uary 28,  1895,  found  blm  not  guilty  of  con- 
tempt, and  from  this  order  complainants- 
appeal. 

The  complainants  had  no  right  of  appeal. 
The  ease  is  ruled  by  Montgomery  ▼•  Boom- 
ing Co.  (Mloh.)  62  N.  W.  561,  and  Schwab  v. 
Coots,  44  Mich.  463,  T  N.  W.  61.  2  DanleU, 
Ob.  Prac.  1069,  note  B;  Jena  Ch.  Praa.p- 
647.  The  appeal  must  be  dismissed,  wltb 
costs  to  defendants.  The  other  Justices  con- 
curred. 


TUDHOPH  T.  AVERY. 

(Supreme  Court  of  Michigan.     July  2,  1895.) 

Guardian— Allowasoe  por  Ward's  Maih- 

TBNANCE. 

A  gnardian  is  not  deprived  of  his  right 
to  an  allowance  for  the  expenses  of  the  ward's 
maintenance,  paid  by  him,  by  the  fact  that  he- 
kept  no  account  and  waa  not  called  upon  by  the 
probate  court  to  render  annual  accounts. 

Appeal  from  circuit  court,  St  Clair  county^ 
in  chancery;  Samuel  W.  Vance,  Judge. 
•  Bill  by  Nettle  I.  Tudbope  against  Joe  W, 
Avery,  administrator,  for  an  accounting. 
From  a  decree  dismissing  the  bill,  plaintiff 
appeals.     Affirmed. 

vV.  M.  Cline  (Frank  Whipple,  of  counsel), 
for  appellant  A.  R.  Aveiy  aad  Joe  W. 
Avery,  for  appellee. 

GRANT,  J.  After  tbe  decision  In  TudhcHie- 
T.  Potts,  91  Mich.  4G0.  51  N.  W.  1110,  lih 
whidi  we  held  tliat  complainant  could  not 
maintain  a  suit  at  law  against  tiie  surety  un- 
til an  accounting  was  bad  before  a  proper 
tribimai,  she  Instituted  this  suit  In  equity  for 
such  accounting.  Tbe  case  was  heard  l» 
onen  court  and  decree  entered  that  the 
guardian  received  $776.  for  wbleh  she  was 
bound  to  account;  tliat  the  expense  of  cloth- 
ing and  maintenance  of  her  ward  was  $76  per 
year,  of  which  one-third  was  fUEnisbed  by  the- 
ward's  grandmother  and  two-tlUrds  by  the> 
guardian;  that  the  guardian  is  entitled  to> 
credit  at  tbe  rate  of  $aO  p«i  soar  for  such  ex- 
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pense;  that  annual  rests  be  made,  charging 
IntereBt  at  7  per  cent  per  annum  until  the 
guardian's  death  in  18S6,  and  4  per  cent  after 
that,  on  account  of  the  benefit  accruing  to  the 
ward  from  the  occupation  of  the  premises; 
that  she  had  received  $542  from  the  estate  of 
her  g^uardlan;  that  upon  this  basis  the  entire 
trust  fund  was  exhausted,  the  complainant 
in  debt  to  her  guardian's  estate,  and  that 
therefore  her  bill  be  dismissed. 

We  think  the  decree  is  fully  justified  by  the 
proofs,  which  It  would  be  profitless  to  state 
In  this  opinion.  This  is  one  of  those  cases 
where  the  guardian  liept  no  account,  and  was 
not  called  upon  by  the  probate  court,  as  she 
should  have  been,  to  render  annual  accounts. 
But  the  guardian  acted  In  good  faith,  and  $50 
per  year  was  a  Just  and  reasonable  allow- 
ance. Decree  affirmed,  with  costs.  The 
other  Justices  concurred. 


BBTZ  V.  BRENNER. 

(Supreme  C«art  of  Michigan.     July  2,  1896.) 

Absoondimo  H08BAND— Rights  or  Wife  in 

EXEHPTIONS. 

A  wife  of  a  merchant  who  has  absconded 
and  abandoned  his  business  cannot  recover  the 
value  of  merchandise  set  apart  to  the  husband 
as  exempt,  but  Bubsequently  again  seissed  by  his 
creditors  under  an  attachment,  as  the  husband 
may  abandon  such  exemption. 

Error  to  circuit  court,  Washtenaw  county; 
Edward  D.  Klnne,  Judge. 

Action  by  Lydia  Betz  against  Michael  Bren- 
ner. There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.     Reversed. 

Louis  Betz,  the  husband  of  plaintilt,  was 
«ngaged  In  the  saloon  and  grocery  business 
in  the  city  of  Ann  Arbor.  His  stock  was  of 
the  value  of  about  $1,100.  He  became  In- 
solvent, and  on  July  3,  1893.  left  lii»  liime, 
saying  that  he  was  going  to  Whltmore  Lake,  a 
small  summer  resort  10  miles  from  Ann  Arbor, 
to  engage  rooms  for  himself  and  his  wife, 
and  would  return  in  a  few  hours  to  take  his 
wife  there.  He  did  not  go  to  Whltmore  Lake, 
but  absconded,  and  at  the  time  this  case  was 
tried.  In  March,  18&1,  had  not  been  heard 
from.  He  had  two  clerks,  who  remained  In 
charge  of  the  business.  Plaintiff  liad  noth- 
ing to  do  with  the  business,  and  her  home 
was  not  in  the  same  building.  July  26tb  sev- 
eral of  his  creditors  commenced  attachment 
suits,  which  were  placed  in  the  hands  of  the 
defendant,  the  sherifT  of  the  county,  for  serv- 
ice. Upon  the  assumption  that  Mr.  Betz  was 
entitled  to  an  exemption  of  goods  to  the 
value  of  $250,  the  defendant  selected  and  set 
aside  goods  to  that  amount,  although  no  one 
appeared  for  him  and  asked  it  Whether  they 
were  left  In  the  saloon  or  were  placed  else- 
where does  not  appear.  It  does  appear,  how- 
ever, that  neither  Mr.  Betz  nor  any  one  for 
him  appeared  to  claim  the  exemption  or  the 
property  so  selected,  and  It  was  not  levied 
niton  until  November  25,  1893,  when  the  de- 


fendant seized  them  under  a  snbseqnent  ex- 
ecution, and  •sold  them  December  2d.  Plain- 
tUf,  after  making  demand,  brought  tbls  ac- 
tion of  trover  to  recover  the  value  of  the  ex- 
emption. The  court  directed  a  verdict  for 
the  plaintiff. 

J.  W.  Bennett,  for  appellant  Lehmaa 
Bros.,  for  apitellee. 

GRANT,  3.  (after  stating  the  facts).  We 
think  It  conduslvely  appears  that  If  r.  Betz 
had  abandoned  his  business.  He  bad  ab- 
sconded under  false  statements,  and  it  is  ap- 
parent that  he  did  not  Intend  to  return  to  con- 
tinue his  business  or  to  demand  any  exemp- 
tion In  the  goods.  The  object  of  the  exemp- 
tion of  stock  In  trade  Is  well  stated  in  Eiar- 
rls  V.  Haynes,  80  Mich.  140.  It  was  held  in 
Charpentler  v.  Bresnahan,  G2  Mich.  362,  28  N. 
W.  916,  that  the  husband  might  seU.  mort- 
gage, or  release  to  the  execution  creditor,  his 
right  to  this  exemption.  It  Is  vested  soldy 
In  the  husband,  and  he  may  use  or  dispose  of 
it  as  be  sees  fit.  Under  a  similar  state  of 
facts  It  was  held  that  where  a  farmer  liad 
abandoned  farming  and  absconded  his  team 
ceased  to  be  exempt  MUler  v.  MUler,  97 
Mich.  151,  56  N.  W.  348.  In  that  case  neither 
the  husband  nor  wife  lived  upon  the  farm. 
It  was  not  a  case  where  the  wife  lived  with 
her  husband  upon  the  farm  and  assisted  in 
carrying  It  on.  If  the  husband  may  s^ 
mortgage,  or  release  without  his  wife's  as- 
sent he  may  likewise  abandon  his  exemption, 
and  where  such  abandonment  is  conclusively 
shown  the  court  should  direct  a  verdict  for 
the  defendant  Judgment  reversed,  and  en- 
tered In  this  court  for  the  defendant,  with 
the  costs  of  both  courts.  The  other  jostices 
concurred. 


FRANKLIN  v.  FRET  «t  aL 
(Supreme  Court  of  Michigan.     July  2,  1895.) 

l!iTOXICA.TIKO  LlQUORS— CiVIL    DaXAOBS — ACTIOS 
OK  BOKD. 

Under  3  How.  Ann.  St  8  2283e3,  making 
"any  person  or  persons,"  and,  if  licensed  liq- 
uor dealers,  the  sureties  on  their  bonds,  who 
have  furnished  liquors  to  a  person,  liable,  "Joint- 
ly and  severally,  for  injariea  suffered  by  oth- 
ers by  such  person's  intoxication  by  said  liq- 
uors, the  principals  and  sureties  on  different 
bonds  may  be  jomed  In  a  single  acticn. 

Error  to  circuit  court,  Washtenaw  county; 
Edward  D.  Kinne,  Judge. 

Action  by  Jennie  Franklin  against  Henry 
Frey  and  others  for  death  of  a  broths,  by 
exposure,  while  under  ttie  Influence  of  liquor 
sold  to  him  by  defendants.  From  a  Judg- 
ment for  defendants,  plaintiff  brings  error. 
Reversed. 

F.  J.  Riggs  and  Lehman  Bros.,  for  ap- 
pelant G.  W.  Tumbull  (A.  J.  Sawyer,  of 
counsel),  for  appellees. 

MONTGOMERY,  J.  This  Is  an  acUon 
brought  against  two  saloon  keepers  and  their 
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oondsmen.  Jointly,  for  the  recovery  of  dam- 
ages resulting  from  the  sale  of  liqnor  to  the 
brother  of  the  plaintiff,  upon  whom  plaintiff 
had  relied  for  support,  resulting  In  the  intox- 
ication of  the  deceased,  by  means  of  which 
be  became  unconsdona,  and  died  from  the  ef- 
fects of  exposure  Induced  by  such  intoxica- 
tion. The  case  was  disposed  of  by  the  court 
below  on  demurrer,  and  the  single  question 
presented  for  our  consideiation  is  whether, 
under  our  statute,  two  different  saloon  keep- 
ers, and  the  bondsmen  of  each,  may  be  joined 
in  one  action.  The  statute  is  section  2283e3, 
3  How.  Ann.  8t,  and,  so  far  as  material  to 
this  question,  reads  as  follows:  "Every 
wife,  child,  parent,  guardian,  hnsband  or 
other  person  who  shall  be  injured  In  person 
or  pr<^ierty,  or  means  of  support  or  other- 
wise, by  any  intoxicated  person  or  by  reason 
of  the  intoxication  of  any  person,  or  by  reason 
of  the  selling,  giving  or  furnishing  of  any 
spirituous,  intoxicating,  fermented  or  malt 
liquors  to  any  person,  shall  have  a  right  of 
action  In  his  or  her  own  name,  against  any 
person  or  persons  who  shall,  by  selling  or  giv- 
ing any  Intoxicating  or  malt  liquor,  have 
caused  or  contributed  to  the  intoxication  of 
such  person  or  persons,  or  who  have  csusnd 
or  contributed  to  such  injury,  and  the  princi- 
pal and  sureties  to  the  bond  hereinbefore 
mentioned,  shall  be  liable  severally  and 
Jointly  with  the  person  or  persons  so  selling, 
giving  or  furnishing  any  spirituous,  intoxi- 
cating or  malt  liquors,  as  aforesaid."  The 
sncceeding  section  provides  that  the  damages 
recoverable  may  be  recovered  in  an  action  on 
the  case  before  any  court  of  competent  Juris- 
diction. We  have  held  that  under  this  sec- 
tion It  is  proper  to  Join  the  bondsman  with  the 
])rlncipal.  See  Anthony  v.  Krey,  70  Mich.  020, 
38  N.  W.  603;  Doty  v.  Postal,  87  Mich.  143, 
49  N.  W.  634.  But  the  question  of  whether 
it  Is  proper  to  Join  the  bondsmen  of  two  de- 
fendant dealers  has  never  been  determined 
by  this  court.  The  language  of  the  statute, 
while  not  as  plain  as  that  adopted  in  some  of 
the  states,  is  very  broad,  and  it  provides  that 
"the  principal  and  sureties  of  the  bond  shall 
be  liable  severally  and  Jointly  with  the  per- 
son or  persons  so  selling  or  giving  any  spir- 
ituous, Intoxicating  or  malt  liquors,  as  afore- 
said." It  is  contended  that  the  latter  pro- 
vision should  be  held  to  apply  to  sales  made 
by  persons  In  privity  with  the  principal  of 
the  bond,— the  clerks,  servants,  or  agents 
mentioned  In  the  statute;  but  we  think  it  is 
open  to  the  construction  contended  for  by 
the  plaintiff,  namely,  that  the  sureties  are  lia- 
ble. Jointly  and  severally,  with  any  person  or 
persons  whose  sales  contribute  to  the  Injury 
in  part  traceable  to  sales  made  by  each.  The 
statute  of  Nebraska  Is  not  as  broad  as  ours. 
Section  15  of  chapter  60  of  the  Compiled 
Statutes  of  Nebraska  provides:  "Said  dam- 
ages and  expenses  may  be  recovered  in  any 
court  of  competent  Jurisdiction,  In  any  civil 
action  on  the  bond  named  and  required  In 


section  6."  There  Is  no  express  declaration 
that  the  parties  shall  be  liable  Jointly  or 
severally,  but  there  is  the  implication  in  sec- 
tion 18  that  those  who  are  responsible  for  or 
contribute  to  the  Injury  shall  be  liable  in  this 
respect  The  language  of  our  statute  Is  more 
clear  and  distinct,  it  providing  that  it  may  be 
maintained  "against  any  person  or  persons 
who  shall  by  selling  or  giving  anv  intoxicat- 
ing or  malt  liquors,  have  caused  or  contribut- 
ed to  the  Intoxication,"  etc.  Under  the  Ne- 
braska statute  it  was  held,  in  Wardell  v. 
McConnell  (Neb.)  36  N.  W.  278,  that  the  prin- 
cipal and  sureties  on  several  bonds  might  be 
Joined  In  a  single  action.  It  Is  a  general 
(ule  of  the  common  law  that  all  who  are  lia- 
ble for  the  same  tort  may  be  Joined,  and 
while  this  rule  does  not.  In  the  absence  of 
statute,  apply  to  those  Indirectly  liable,  as  In 
the  case  of  sureties  oa  bonds,  the  statute  is 
broad  enough  to  modify  the  common-law  rule 
in  that  regard.  The  rule  la  laid  down  as  a 
general  one,  in  Black  on  Intoxicating  Liquors, 
that  where  several  persons,  by  selling  or  fur- 
nishing liquor,  contribute  to  an  Intoxication 
which  results  In  actionable  Injuries  imder  the 
civil-damage  law,  the  responsibility  Is  that  of 
joint  tort  feasors.  See  Black,  Intox.  LIq. 
{299. 

Our  conclusion  is  that  the  parties  were 
properly  joined  in  this  action.  The  circuit 
Judge  was  of  the  contrary  opinion,  and  sus- 
tained the  demurrer.  Judgment  will  be  re- 
versed, with  costs,  and  case  remanded,  with 
leave  to  defendants  to  plead  under  the  rule. 
The  other  Justices  concurred. 


PEOPLE  V.  OSOAR. 

(Supreme  Conrt  of  Michigan.     Jaly  2,  1895.) 

Falsi  Prbtensks— Complaint  Aim   InroRMATioK 
—Dcmsese. 

1.  An  information  for  an  offense  charged  in 
a  complaint  may  set  out  facts  relating  to  the  of- 
fense, broiiKht  out  on  examination,  which  were 
not  set  out  in  the  complaint. 

2.  On  a  prosecution  for  obtaining  money  un- 
der false  pretenses,  the  fact  that  the  defendant 
is  able  and  willing  to  repay  the  money  so  ob- 
tained is  no  defense. 

3.  A  complaint  which  alleges  that  defend- 
ant for  the  purpose  of  obtaining  a  loan  on  cer- 
tain property,  represented  that  there  was  a 
house  thereon  of  the  value  of  $1,200,  but  that 
in  fact  there  was  none,  charges  a  criminal  of- 
fense. 

Exceptions  from  circuit  conrt,  Ionia  county; 
Frank  D.  M.  Davis,  Judge. 

Charles  Oscar,  Jr.,  was  convicted  of  ob- 
taining money  under  false  pretenses,  and  ex- 
cepts.   Affirmed. 

Fred.  A.  Maynard,  Atty.  Gen.,  and  B.  A. 
Hawley,  Pros.  Atty.,  for  the  People.  Bur- 
bank  &  Peake  (A.  A.  Ellis  and  Charles  P. 
Ix>cke,  of  counsel),  for  defendant 

McORATH,  C.  J.  Respondent  was  convicted 
of  obtaining  money  upon  false  pretenses.  The 
complaint  set  forth  that  defendant,  with  In- 
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tent  to  cheat  and  defraud  one  Seig,  and  fraud- 
nlentlf  obtain  from  lilm  $350,  applied  to  one 
Seig  for  a  loan  of  said  amoimt,  and  did  rep- 
resent that  he  was  the  owner  of  a  one-half  In- 
terest In  two  lots  of  land,  and  to  Induce  Seig 
to  loan  him  the  said  $350,  and  to  take  a  mort- 
gage as  security  on  said  lots,  and  with  intent 
to  cheat  and  defraud  said  Seig,  he  r^resent- 
ed  that  "the  said  lots  were  of  the  value  of 
$1,200,  and  that  ther«  waa  then  and  there 
and  at  that  time  a  house  of  the  value  of 
$1,200  on  said  lots.  •  •  •  Whereas,  In 
truth  and  In  fact,  at  the  time  the  said  Charles 
Oscar,  Jr.,  made  the  said  false  and  fraudulent 
representations  aforesaid,  said  lota  were  not 
worth  the  sum  of  $1,200,  and  were  not  wort^ 
to  exceed  $100.  There  was  not  then  and  there 
any  house  whatever  on  said  lota."  The  war- 
rant and  return  of  the  Justice  set  forth  the 
offense  In  the  same  language.  An  examina- 
tion was  had,  and  the  defendant  bound  over. 
The  Justice  made  return  that,  "it  aK>eulng  to 
me  upon  the  examination  of  said  Charles  Os- 
car, Jr.,  that  the  offense  so  charged  In  the 
complaint  and  the  warrant,  as  aforesaid,  has 
been  committed,  and  that  said  offense  is  not 
cognizable  by  a  Justice  of  the  peace,  and  that 
there  isprobable  cause  to  believe  the  said  Charles 
Oscar,  Jr.,  to  be  guilty  of  the  commission 
thereof,  I,"  etc  The  information  charged,  in 
addition  to  what  Is  set  forth  In  the  complaint, 
warrant,  and  return,  that  defendant  represent- 
ed "that  the  said  lots  were  of  the  value  of 
$1,200,  and  that  there  was  then  and  there  and 
at  that  time  a  new  bouse  of  the  value  of 
$1,200  on  said  lots,  and  that  said  house  was 
new,  and  that  It  cost  more  than  $1,200  to 
build  the  same."  Upon  the  arraignment  of 
the  respondent,  his  attorneys  moved  to  quash 
the  information,  for  the  reason  (1)  that  re- 
spondent had  never  bad  any  preliminary  ex- 
amination of  and  concerning  said  charges  in 
the  said  information,  and  had  never  waived  the 
same;  and  (2)  because  the  original  complaint 
ciiaiged  no  offense  known  to  law.  The  mo- 
tion was  overruled. 

The  court  waa  right  in  denying  the  motion. 
The  complaint  alleged,  in  substance,  that 
there  was  a  house  of  the  value  of  $1,200  upon 
the  Ibta,  whereas  there  was  in  fact  no  house 
thereon.  The  complaint  did  set  forth  an  of- 
fense of  which  the  statements  alleged  to  have 
been  made  by  respondent  respecting  values, 
which  might  be  regarded  as  mere  opinions, 
were  not  essential  elements.  The  addi- 
tional matter  set  up  In  the  Information,  as 
brought  out  upon  the  examinatl(»i,  related  to 
that  offense  and  waa  a  part  of  the  same 
transaction.  People  v.  Annls,  13  Mich.  610. 
The  testimony  (dearly  tended  to  show  that 
there  was  no  house.  In  the  sense  that  the 
word  Is  generally  used,  upon  the  premises; 
that  the  dwelling  npon  the  lota  had  been  de- 
stroyed by  fire  some  time  before;  that  the 
premises  were  situate  In  a  distant  county, 
and  that  there    was   upon  the  lots  an  old 


building,  the  estimated  coat  of  the  conatmction 
of  which  waa  $30.  The  court  Instructed  tlte 
Jury  that  the  representations  as  to  value  were 
not  material  allegations  for  the  punxiec 
of  obtaining  a  conviction  ai>on,  and  that  "xi 
to  whether  he  made  a  statement  of  its  raloe 
(referring  to  the  value  of  the  lota),  and  u 
to  what  its  true  value  may  be,  is  only  a 
circumstance  to  be  considered  by  yoa  In  de- 
termining the  Intent  with  wliich  ue  made  the 
other  statement,— as  to  there  being  a  new 
house  upon  the  land,  and  what  it  cost  to 
build  it" 

Complaint  is  mode  that  the  eourt  instmcted 
the  Jury:  "Somethhig  has  been  said,  gentle- 
men, about  this  man  having  other  itropeny, 
and  about  Seig  not  commencing  any  private 
action  to  recover  his  money.  It  matten  not 
whether  respondent  had  any  other  ptmnNMly  or 
not,  in  this  case.  If  he  made  the  false  pre- 
tenses as  claimed  by  the  people,  in  the  man- 
ner claimed  by  the  people,  he  Is  gnllty.  if  they 
have  established  it  beyond  a  reasonable  doubt 
The  crime  charged  was  the  false  pretemses  in 
regard  to  this  particular  property,  not  In  re- 
gard to  something  else.  Mr.  Seig  was  entitled 
as  a  man  and  a  citisen.  In  the  reception  of  that 
mortgage,  to  the  tru^h  In  regard  to  the  se- 
curity that  was  being  offered.  A  man  can- 
not come  In  at  a  later  day,  if  he  Is  guilty,  and 
excuse  his  guilt  or  wipe  It  away  by  saying,  'I 
had  other  property;  if  you  had  chosen  yon 
could  have  sued  me  and  recovered.'  Mr.  Seig 
was  not  obliged  to  do  that  I  speak  of  that 
gentlemen,  in  connection  with  the  fact  that 
something  has  been  said  by  counsel  in  reganl 
to  it"  This  instruction  states  the  correct 
rule. 

Seig  declined  to  part  with  his  money  tmleas 
Its  payment  was  secured.  The  offer  of  se- 
curity, which  vras  represented  to  be  ample, 
was  the  means  employed  to  Induce  him  to 
part  with  his  money.  As  is  said  in  Com.  r. 
Coe,  115  Mass.  481,  SOZ:  "The  offense  con- 
sists In  obtaining  property  from  another  by 
fblse  pretenses.  The  intent  to  defrand  is  tlie 
intent,  by  the  use  of  such  false  means,  to  in- 
duce another  to  part  with  his  possession  and 
confide  it  to  the  defendant  when  be  would  not 
otherwise  have  done  so.  Neither  the  promise 
to  repay  nor  the  Intention  to  do  so  will  de- 
prive the  false  and  fraudulent  act  in  obtahi- 
Ing  It  of  its  criminality.  The  offense  Is  com- 
plete when  the  property  or  money  has  bem 
obtained  by  such  meana;  and  would  not  be 
purged  by  subsequent  restoratlan  or  repar- 
moit  Evidence  of  the  ability  to  make  the 
repayment  is  therefore  immaterial  and  in- 
admissible. The  possession  of  the  means  of 
payment  is  entirely  consistent  with  the  fraiiil 
charged.  The  evidence  offered  on  thin  point 
did  not  touch  the  question  of  falsity  and  fraod 
of  the  means  by  which  the  loan  was  obtain- 
ed, and  was  properly  rejected." 

The  conviction  is  afiirmed.  The  other  Joa- 
tlces  concurred. 
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DEVONSHIKB  t.  PBTBRS.1 
<Snpreme  Court  of  Michigan.  April  2,  1895.) 
Adhissiox  or  ByiDiiroB — Discrbtion  op  Covkt. 
Where  plaintiff,  on  examination  in  chief, 
denies  having  made  a  certain  statement,  and,  on 
rebuttal  details  the  entire  conTersation  in  which 
the  statement  is  alleged  to  have  been  made,  it  la 
in  the  discretion  of  ihe  court  to  allow  evidence 
on  surrebattal  impeaching  the  plaintiff  by  prov- 
ing that  his  reputation  for  trutn  is  bad. 

Error  to  drcnlt  court,  Baton  county; 
Clement  Smitb,  Judge. 

Action  by  Henry  DeTonshlre  against  De 
Witt  C.  Peters  for  false  imprlBonment  and 
malicloas  prosecution.  From  a  Judgmoit  tor 
plaintiff,  defendant  brings  error.     AfiBrmed. 

John  M.  Corbin  (M.  V.  Montgomery,  of 
connsel),  for  appellant  Walter  S.  Powers 
and  Powers  &  Stlne,  for  appellee. 

GRANT,  J.  Plaintiff's  declaration  contains 
counts  for  false  Imprisonment  and  malldous 
prosecution.  He  recovered  verdict  and  judg- 
ment for  $126.  He  had  executed  a  chattel 
mortgage  to  one  Blm^  Sheldon,  who  assign- 
ed the  same  to  defendant's  wife.  Defendant, 
acting  for  his  wife,  and  claiming  that  the 
mortgage  was  not  paid,  replevied  the  prop- 
erty, and  took  the  same  from  Eaton  county, 
where  plaintiff  resided.  Into  Jackson  county, 
where  the  defendant  resided.  The  defend- 
ant was  defeated  In  that  action,  and  plaintiff 
took  judgment  for  the  return  of  the  property. 
He  then  went  to  Jackson  county,  where  the 
pitjperty  was,  and  took  It  away.  The  defend- 
ant made  complaint,  and  caused  plalntUTa 
arrest  on  a  warrant  for  larceny.  He  was  im- 
prisoned for  several  days,  and  was  dischar- 
ged upon  examination.  Upon  the  trial  of  this 
cause,  plaintiff  proved  his  arrest,  imprison- 
ment, and  discharge,  and  gave  evidence  tend- 
ing to  show  malice  on  the  part  of  the  defend- 
ant, and  a  want  of  probable  cause.  On  his 
cross-examination  he  was  asked  if  he  did  not 
admit  to  one  Scott  Rorrabeck  that  he  owed 
defendant  $52,  and  he  denied  having  said  so. 
He  was  cross-examined  fully  as  to  this  con- 
versation. He  then  rested  his  case.  De- 
fendant admitted  the  arrest,  and  gave  evi- 
dence tending  to  show  that  he  had  probable 
cause,  and  was  not  actuated  by  malice,  and 
that  he  seized  the  property  on  behalf  of  his 
wife,  as  mortgagee.  Mr.  Rorrabeck  was 
called  by  the  defendant,  and  testified  that 
"plaintiff  told  him  there  were  $52  due  de- 
fendant on  the  chattel  mortgage."  Defend- 
ant then  rested.  On  rebuttal  plaintiff  again 
denied  the  conversation  with  Mr.  Rorrabeck, 
and  detailed  fully  the  conversation  with  him. 
Plaintiff  thereupon  again  rested.  Defendant 
then  sought  to  impeach  the  plaintiff  by  Intro- 
ducing evidence  that  the  plaintiff's  reputation 
in  his  neighborhood  for  truth  and  veracity  was 
bad.  This  was  ruled  out  by  the  court,  and 
presents  the  sole  question  bi  the  case.  De- 
fendant insists  that  he  was  entitled  to  this 

1  Reheailng  denied  July  2»  189S. 


evidence  am  a  matter  (^  right.  PlainiifF  in- 
sists that  It  was  within  the  discretion  of  the 
court,  at  that  stage  of  the  case.  When  the 
testimony  was  offered,  plaintUTi  counsd  stat- 
ed to  the  court  that  plaintiff's  witnesses  had 
been  discharged,  and  had  returned  to  their 
homes,  80  miles  distant  Defendant  InsistB 
the  rule  to  be  that  where  the  plaintiff  in  re- 
buttal has  testified  to  any  material  fact  not 
covered  by  his  testimooy  In  chief,  the  legal 
right  to  Impeach  in  this  manner  exists.  If 
we  concede  this  to  be  the  mle,  we  do  not 
think  that  the  defendant  broaght  himself 
within  it  The  matoial  fact  in  this  testimony 
was  whether  plaintiff  said  that  he  owed  de- 
fendant $52  at  the  time  he  replevied  the 
property.  This  the  plaintiff  had  expressly 
denied  in  his  testimony  in  chief.  The  cir- 
cumstances surrounding  this  conversation  to 
which  plaintiff  testified  upon  rebuttal  were 
not  very  material.  We  think  tjie  admission 
of  the  testimony  was  within  the  sound  discre- 
tion of  the  court,  and  that  this  discretion  was 
not  abused.    Judgment  afllrmed. 

McGRATH,  O.  3..  did  not  alt  MONT- 
OOMBRY,  J.,  took  no  part  in  the  decision. 
The  other  justices  concurred. 


PEOPLE  V.  RATHBtTN. 

(Supreme  Court  of  Michigan.     July  2,  1895.) 

Motion  in  Akrbst  or  JuDaHsm— Rsvisw— Ix- 

DICTMBNT  FOR  ATDIMO  AN  ESCAPB— BUPFI- 
OIBNOT  OP— AMBXUMBNT. 

1.  The  denial  of  a  motion  In  arrest  of  jndg^ 
ment  will  be  reviewed  on  appeal,  thoagh  the 
trial  judge  assigned  no  reason  for  his  rnllng. 

2.  An  information  under  How.  Ann.  St  i 
9245,  making  it  a  penal  offense  to  "convey  Into 
any  jail"  any  instmment  adapted  to  aid  any 
person  lawfully  committed  in  escapinc,  with  in- 
tent to  faciUtate  his  escape,  which  allefea  that 
the  instrument  was  convp^fed  "unto"  the  jail,  is 
fatally  defective,  and  cannot  be  amended  under 
How.  Ann.  St  f  9537,  permitting  an  indictment 
to  be  amended  m  all  cases  where  the  variance 
between  the  facts  alleged  In  the  indictment  and 
those  proven  are  not  material  to  the  merita  of 
the  case.    Grant  J.«  dissenting. 

Error  to  circuit  court.  Van  Buren  county; 
George  M.  Buck,  Judge. 

Edwin  N.  Ratbbun  was  convicted  of  un- 
lawfully conveying  to  a  jail  an  Instrument 
adapted  to  aid  the  escape  of  a  person  confined 
therein,  and  brings  error.    Reversed. 

Heckert  &  Chandler,  for  appellant  Fred. 
A  Maynard,  Atty.  Oen.,  and  Lincoln  H.  Tl- 
tos.  Pros.  Atty..  for  the  People. 

MONTOOMER7,  J.  SecUon  9246  of  How^ 
ell's  Annotated  Statutes  provides  that  "er* 
ery  person  who  shall  convey  into  any  jail, 
prison,  or  other  Uke  place  of  confinement, 
any  disguise,  or  any  instrument,  tool,  weap- 
on or  other  thing,  adapted  or  useful  to  aid 
any  prisoner  In  making  hie  escape,  with  in- 
tmt  to  fhcllltate  the  escape  of  any  prisoner 
there  lawfully  committed  or  detained,  *  •  * 
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shall  be  punished,"  etc.  The  Information  In 
this  case  charged  that  the  respondent,  on  the 
26th  day  of  October,  1893,  "did  feloniously 
and  unlawfully  conyey  unto  the  Jail  afore- 
said, to  wit,  four  keys,  being  adapted  and 
useful  to  aid  any  prisoner  In  making  his  es- 
cape, with  Intent  to  facilitate  the  escape  of 
said  George  W.  Dueil  from  said  Jail,  he  being 
such  prisoner  as  aforesaid."  The  respondent 
was  convicted,  and,  after  conTlctlon,  mored 
in  arrest  of  Judgment,  alleging,  as  one 
ground  for  the  motion,  that  the  information 
did  not  cover  the  ofTense  defined  by  the  stat- 
ute. The  motion  for  arrest  of  Judgment  was 
overruled.  It  is  contended  by  the  counsel  for 
the  people  that  under  the  rule  laid  down  In 
McRae  v.  Lumber  Go.  (Mich.)  60  N.  W.  967, 
this  question  cannot  be  passed  upon  In  this 
court,  for  the  reason  that  the  circuit  Judge, 
In  refusing  a  new  trial,  did  not  give  his  rea- 
sons. That  case,  however,  was  based  upon 
a  statute  relating  to  a  review  of  motions  for 
a  new  trial.  In  the  present  case  the  ques- 
tion raised  la  one  which  was  open  to  review 
by  the  court  before  the  enactment  of  this 
statute.  A  motion  In  arrest  of  Judgment  has 
always  been  proper  practice  In  a  criminal 
case.  We  thlnlc  this  motion  should  have  pre- 
vailed. How.  Ann.  St  {  9537,  permits  an 
amendment  in  the  name  of  any  county  or 
place  stated  in  the  indictment,  In  the  name 
or  description  of  any  person  or  body  stated 
to  be  the  owner  of  any  property  which  U  the 
subject  of  the  offense  charged,  in  the  Chris- 
tian or  sur  name  of  any  person,  in  the  name 
or  description  of  anything,  In  the  name  or 
description  of  any  writing,  in  the  ownership 
of  any  property  described  in  the  indictment, 
"and  in  all  cases  where  the  variance  between 
the  facts  alleged  In  the  Indictment  and  those 
proven  by  the  evidence  are  not  material  to 
the  merits  of  the  case."  Section  9538  pro- 
Tides  that  when  the  offense  charged  has 
been  created  by  any  statute,  the  indictment 
shall,  after  verdict  be  held  sufficient  to  war- 
rant the  punishment  prescribed  by  the  stat- 
ute, if  It  descrlttes  the  offense  in  the  words 
of  the  statute.  The  practice  of  the  court  has 
been  liberal  In  allowing  amendments  under 
section  9537  in  the  particulars  especially  au- 
thorized by  statute.  See  People  v.  Hamilton, 
76  Mich.  212.  42  N.  W.  1131;  People  v.  Mc- 
CuUough,  81  Mich.  25,  45  N.  W.  615;  Peo- 
ple V.  Waller.  70  Mich.  237,  38  N.  W.  261; 
People  y.  Mott,  34  Mich.  81.  It  Is  very  clear 
that  the  respondent  might  have  been  guilty 
of  all  the  acts  charged  in  the  information, 
and  yet  not  be  brought  within  the  terms  of 
the  statute  defining  the  offense.  Were  the 
defect  a  mere  omission  of  a  word  which  is 
necessarily  Implied  from  the  text  It  might 
be  supplied  by  amendment  or  the  omission 
overlooked.  Garvin  v.  State,  52  Miss.  207. 
But  such  is  not  the  case  here.  The  Judgment 
will  be  reversed,  and  respondent  discharged. 

McGBATH,  O.  J.,  and  LONG  and  HOOK- 
ER, JJ.,  concurred. 


GRANT,  J.  (dissenting).  Respondent  was 
convicted  under  section  9245,  How.  Ann.  Su 
The  Information  was  filed  and  coDvicd<>D 
had  under  the  first  clause,  which  noakes  it 
an  offense  to  "convey  into  any  Jail,  prison,  or 
other  like  place  of  confinement  any  dis- 
guise, or  any  instrument  tool,  weapon  or 
other  thing,  adapted  or  useful  to  aid  anr 
prisoner  in  maldng  his  escape,  witb  intent 
to  facilitate  the  escape  of  any  prisoner  there 
lawfully  committed  or  detained."  The  rec- 
ord contains  many  assignments  of  error,  but 
they  are  grouped  by  respondent's  counsel  un- 
der two  heads,  and  we  will  treat  them  in  the 
same  way. 

1.  The  comidalnt  charged  respondent  with 
carrying  unto  the  Jail  certain  keys,  etc.  The 
warrant  and  information  followed  tbe  com- 
plaint in  the  use  of  the  word  "unto"  Instead 
of  "into."  It  is  now  insisted  that  tbe  word 
"unto"  has  a  different  meaning  from  '"into,'' 
and  that,  therefore,  no  offense  Is  charged. 
This  question  was  raised  for  the  first  time 
by  a  motion  in  arrest  of  Judgment  The 
court,  in  its  Instruction,  used  the  word  "in- 
to," and  it  is  apparent  that  throughout  the 
trial  was  conducted  upon  tbe  understanding 
that  the  offense  was  properly  set  fortli.  Had 
the  attention  of  the  court  been  called  to  it 
an  amendment  would  have  been  allowed. 
The  objection,  even  If  it  were  good,  comes 
too  late. 

2.  It  is  insisted  that  no  offense  was  estath 
llshed  by  the  proofs.  Respondent  bad  Just 
completed  the  service  of  a  sentence  In  tbe 
Jail.  Eai-ly  in  the  evening  of  the  day  of  his 
discharge,  he  appeared  at  the  entrance  door 
of  the  Jail,  in  the  hall  running  east  and  west 
The  Jail  proper  was  on  the  north  side  c^  this 
hall,  and  the  living  rooms  of  the  Jailer  were 
on  the  south  side.  There  was  anotber  en- 
trance  to  the  Jail  on  the  west  which  opened 
Into  a  yard  with  a  high  board  fence  around 
it  The  evidence  on  the  port  of  the  people 
showed  that  respondent  requested  one  Frank 
Ormsbee  to  accompany  him  to  tbe  Jail,  and 
play  for  the  Inmates  on  an  Instrument  called 
a  "mouth  organ."  Ormsbee  went  and,  wliile 
he  was  playing,  respondent  was  talking  with 
the  prisoner  whom,  it  is  claimed,  he  was 
trying  to  assist  in  escaping.  After  talking 
with  liim  a  few  moments,  respondent  went 
Into  the  residence  portion  of  the  Jail,  and  re- 
tiurned  with  a  bunch  of  keys,  with  which  h« 
tried  to  open  the  Jail  door.  Tbe  keys  could 
not  be  passed  inside  the  room  where  tbe 
prisoners  were  confined,  l>ecause  of  a.  strong 
wire  netting  over  the  bars  of  the  door.  A 
bunch  of  Jail  keys  disappeared  from  the  Jail 
that  day.  It  contained  the  keys  which  open- 
ed the  west  door,  but  not  the  south  door,— 
the  usual  entrance.  Respondent  was  famil- 
iar with  the  residence  portion  of  the  Jail,  and 
there  is  evidence  from  which  It  may  be  in- 
ferred that  he  knew  where  the  keys  were 
usually  kept  Respondent  testified  that  in  a 
Joke  he  took  a  key  from  his  pocket  and 
made  a  mock  attempt  to  open  the  door.    The 
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real  purpose  of  respondent  was  tlie  proper 
subject  of  Inquiry  and  determination  by  the 
Jury.  The  obtaining  of  tlie  keys,  and  bring- 
ing them  to  tbe  door,  with  the  intent  to  use 
them  himself,  or  to  let  others  use  them,  to 
assist  an  escape,  was  a  bringing  into  the  jail, 
wttliln  the  meaning  of  the  statute.  The  hall 
must  be  considered  a  part  of  the  Jail.  The 
fact  that  they  would  not  unlock  the  door  is 
not  concluslTe  that  they  were  not  adapted  or 
useful  for  the  purpose  Intended.  The  law 
does  not  mean  that  the  keys  or  other  tools 
must  be  so  nicely  made  as  to  accomplish  the 
escape  with  the  least  possible  delay  or  ef- 
fort Tbe  law  means  such  tools  as,  when 
properly  constructed,  are  adapted  or  useful 
for  the  purpose.  If  one  secures  or  makes  a 
key  which  he  believes  Is  or  may  be  adapted 
or  useful  tor  tbe  purpose^  and  conveys  it  in- 
to the  Jail  with  the  evil  design  described  In 
the  statute^  it  would  be  a  strange  rule  which 
would  acquit  him  because  the  key  would  not 
fit.  I  find  no  error,  and  the  conviction  should 
be  affirmed. 


FORD  V.  CHEEVER.    . 
(Supreme  Court  of  Michigan.     July  2,  1895.) 

ACTIOM     AGAINST    SaLOON  KeBPEK— SeIXINO    Li<)- 

ooKS  TO  Husband  —  Evidgnob — MEASuns   or 
Damases— Commission  to  Take  Testimont. 

1.  In  an  action  afniinst  a  saloon  keeper  for 
selling  liquor  to  plaintiff's  husband,  thereby  in- 
juring her  means  of  support,  and  her  feeUngs, 
defendant  will  be  liable  for  whatever  damages 
plaintiff  has  sustained  from  his  acts,  though  the 
hnsbcLDd  was  an  habitual  drunkard  before  such 
sales  began. 

2.  Where  the  Instructions  annexed  to  a  com- 
mission to  take  testimony  required  an  oath  to 
be  publicly  administered,  the  commissioner's  re- 
turn, showing  that  the  testimony  was  taken  at 
his  office,  after  the  oath  "preacrilied  by  the  in- 
structions annexed  to  the  commission"  had  been 
given,  sufficiently  shows  that  the  oath  was  pub- 
licly administered,  as  required  by  How.  Ann. 
St.  I  7439. 

3.  In  an  action  against  a  saloon  keener  for 
selling  liquor  to  plaintiff's  husband,  whereby 
she  was  injured  in  her  means  of  support  and 
in  her  feelings,  error  in  admitting  testimony  of 
the  husband's  death  since  the  beginning  of  the 
action,  and  of  his  expectation  of  life  as  shown 
by  the  mortality  tables,  was  not  cared  by  an  in- 
struction that  piaintiCF  could  not  recover  dam- 
ages in  sudi  action  for  the  husband's  death. 

Error  to  circuit  court,  Lenawee  county; 
Victor  H.  Lane,  Judge. 

Action  by  Emma  Ford  against  Jacob  Ghee- 
rer.  Judgment  for  plaintiff,  and  defendant 
appeals.     Reversed. 

Walter  0.  Burrldge  and  Watts,  Bean  & 
Smltb,  for  appellant  Jacob  O.  Wlnne,  for 
appellee. 

MONTGOMERY,  J.  This  Is  an  action 
brought  under  the  civil  damage  law  against 
defendant,  who  was  during  the  years  1888, 
18S9,  1800,  1891,  and  1892  engaged  in  keeping 
a  saloon  In  the  village  of  Tccumseh.  The 
plaintiff  sued  to  recover  damages  for  Injury 
sustained  in  her  means  of  support  and  Injury 


to  feelings.  She  recovered  a  verdict  of  $1,- 
600,  upon  which  Judgment  was  entered;  and 
the  defendant  brings  error,  alleging  a  large 
number  of  errors  committed  on  the  trial. 

1.  The  evidence  'bhowed  that  the  plaintiff's 
husband  had  been  addicted  to  drink  prior  to 
1888,  when  the  defendant  engaged  In  the  sa- 
loon business,  and  there  was  no  evidence  to 
show,  nor  was  It  claimed,  that  the  defendant 
was  in  any  way  responsible  for  his  drunken- 
ness prior  to  that  time.  The  defendant  asked 
the  court  to  charge  the  Jury  as  follows:  "If 
tbe  plaintiff's  husband,  at  the  time  the  de- 
fendant first  sold  him  liquor  (if  he  ever  did 
sell  him  any),  was  a  confirmed  drunlmrd,  in 
that  case  the  defendant  would  not  be  liable 
for  causing  or  contributing  to  such  condition, 
but  would  only  be  liable  for  such  damages  as 
the  plaintiff  sustained,  so  far  as  actual  dam- 
ages are  concerned,  by  reason  of  selling  to 
him  in  that  condition."  And,  In  another  re- 
quest, as  follows:  "If  you  come  to  the  ques- 
tion of  damages,  then,  in  considering  that 
question,  you  must  take  the  husband  of  plain- 
tiff Just  as  you  find  him  by  the  testimony  at 
tbe  time  the  defendant  first  sold  him  liquor 
(if  be  ever  did  sell  to  him),  and  must  con- 
sider that  question  in  the  light  of  bis  then 
condition;  and,  if  you  find  him  at  that  time 
a  confirmed  drunkard,  then  you  can  assess 
damages  only  for  selling  to  such  a  man,  and 
not  to  a  sober  and  industrious  man.  Defend- 
ant would  not  be  liable  as  for  making  him  a 
drunkard."  It  was  held  in  Johnscm  v. 
Schultz,  74  Mich.  75,  41  N.  W.  866,  that  it  was 
error  to  permit  the  Jury  to  award  damages 
for  the  loss  of  the  companionship  of  the  hus- 
band as  a  sober  man,  when  it  appeared  that 
he  had  become  an  habitual  drunkard  before 
the  occasion  upon  which  tbe  sales  were  char- 
ged to  have  been  made  by  the  defendant 
In  that  case,  however,  the  rights  of  tbe  de- 
fendant were  In  no  way  guarded  by  any  In- 
struction which  distinguished  between  sales 
made  prior  to  the  dates  charged  In  the  infor- 
mation and  subsequently.  But,  in  the  pres- 
ent case,  the  Judge  charged  tbe  Jury  upon 
this  subject  as  follows:  "It  would  be  true, 
gentlemen,  that  this  defendant  could  not  be 
held  responsible  for  damages  or  Injury  which 
she  may  have  suffered  by  reason  of  the  sales 
of  Intoxicating  liquor  to  her  husband  at  a 
time  before  he  bad  anything  to  do  with  it,— 
that  is,  I  mean,  prior  to  tbe  year  1888,  when 
Mr.  Cheever  went  into  tbe  business;  but  if 
he  did  sell  liquor  after  that  time,  from  which 
tbe  plaintiff  suffered  injury,  even  though  he 
may  have  been,  at  the  time  when  be  began 
the  sale  of  liquor  to  him,  a  man  who  had 
suffered  much  from  drink,  or  she  may  have 
suffered  much  by  reason  of  the  fact  that  he 
had  been  a  hard  drinker,  still  that  would  not 
relieve  the  defendant  from  responsibility  for 
such  damages  as  she  may  have  suffered  by 
reason  of  his  action,  under  the  Instructions 
I  have  given  you."  In  another  portion  of 
tbe  charge  the  court  said:  "Of  course,  the 
plaintiff  cannot   recover   for   any   Injury   to 


Digitized  by 


Uoogle 


SK 


NORTHWKSTBRK  BEPOBTBB,  Vol.  03. 


(Mick 


TVlilch  the  delendant-  did  not  conttflmte  by 
^e  sale  of  Intoxicating  llquon  wblch  he  did 
jkot  either  sell  or  oontrlbnte  to."  We  do  not 
ihiitk  the  Jiuy  could  have  miupprehe&ded 
the  proper  limit  of  tfa«  inqoiiy,  in  view  of 
.these  instructionB.  They  were  plainly  told 
4ttiat  for  any  injury  prior  to  1888,  when  the 
-sales  by  defendant  were  alleged  to  hare  com- 
menced, the  plaintiff  could  not  recover,  and 
•that  she  could  not  recow  for  any  injury  to 
which  sales  by  defendant  did  not  contrltmte. 
We  apprehend  it  was  not  Intended  by  what 
was  said  in  Johnson  y.  Schults  to  imply  that 
•tiie  wife  is  wholly  without  remedy  tor  the 
wrong  done  her  by  fumishing  llqaore  to  her 
husband,  which  enabled  htm  to  continue  the 
itaablt  of  habitual  drunkenness.  This  would 
Imply  that  the  saloonist  might  with  impunity 
furnish  liquor  to  an  habitual  drunkard  when 
•fae  could  not  to  a  sober  man. 

2.  PlalntUTs  counsel,  in  his  opening  state- 
ment  to  the  Jury,  stated  that  plaintiff's  bus- 
band  lived  in  Bay  Otty  a  little  over  a  year, 
And,  on  his  return  from  Bay  Olty  to  Tecum- 
seh,  defendant  again  threw  around  him  those 
injurious  influencea  and  violated  the  law  by 
selling  Uquor  to  him.  This  was  objected  to 
.as  ineomp^ient,  and  an  exception  taken. 
This  waa  a  general  statement  of  what  the 
plaintiff  proposed  to  show,  and,  we  think,  not 
open  to  exception. 

3.  Objection  was  made  to  the  Introduotkm 
'Of  the  testimony  of  one  Orrln  T.  Lane,  taken 
■by  deposition,  but  we  think  the  objection  ia 
without  force.  It  Is  contended  that  tbe  re- 
turn of  tbe  cemniissioDer  does  not  show  that 
■*hi  oath  was  publicly  administered,  as  re- 
-qnlred  by  section  7439,  How  Ann.  St,  bat 

the  retnim  does  make  it  appear  that  tbe  tes- 
fimony  was  taken  at  the  office  of  the  com- 
■olssio&er,  and  after  having  taken  the  oath 
prescribed  by  the  instructions  annexed  to  the 
commission.  The  instroetione  anneced  to 
.tbe  commission  require  an  oath  pubUdy  ad- 
ministered, and  we  think  tbe  return  suffi- 
«ient 

4.  Tlie  plaintiff  was  permitted  to  testify 
Against  defendant's  objection  that  ber  hus- 
band was,  at  the  time  of  tbe  trial,  dead,  and 
<that  he  died  in  March,  1893,  and  was  also 
ipermltted  to  introduce  In  evidence  section 
4245,  How  Ann.  Bt,  containing  the  mortality 
tables.  We  can  conceive  of  but  one  purpose 
^or  which  tiiis  testimony  was  offered,  which 
must  have  been  with  a  view  of  charging  the 
^lefendaut  in  some  way  with  tbe  reaponsi- 
biUty  for  tbe  death  of  plaintiff's  husband. 
Upon  no  other  issue  in  the  case  is  it  conoelv- 

-able  that  the  mortality  tables  could  have  had 
.anything  to  do  with  any  question  involved. 
The  circuit  Judge,  however.  In  his  Instmc- 
Uons  to  tbe  Jury,  stated  that  "the  testimony 
4ts  to  tbe  cause  of  the  death  of  the  husband, 
and  the  circumstances  of  his  death,  is  strlck- 
.en  from  the  case,  because  it  was  hearsay  tes- 
timony entirely,  and  there  can  be  no  recov- 
ery here  upon  the  part  of  the  plaintiff  by  rea- 
'•on  of  any  injury  whicb  she  may  have  auf- 


ferad  by  reason  of  bis  death,  whatever  tlie 
circumstances  of  it  might  have  been.  Thj 
action  VBM  brought  before  the  death,  ml 
there  Is  no  claim  for  any  such  damage?  sal 
consequently  tb^  cannot  be  recovered."  We 
are  not  able  to  say  that  this  nding  cured  tW 
error.  Plalntifre  counsel,  on  tbe  crr^e-exsm- 
Inatlon  of  one  of  defendant's  witnesses,  wis 
permitted  to  ask  this  question:  "Is  It  w* 
true  that  you  heard  that  be  {referring  w 
plaintUTs  husband)  committed  suicide  is 
Jackson,  after  a  long  debaocb?"— which  nv 
objected  to,  and  the  objection  overruled  br 
the  court  The  witness  replied:  "I  beard 
that  be  was  found  dead  in  the  room.  1  do 
not  know  whether  he  was  dronk  or  not" 
Question:  "Did  you  not  bear  that  it  was  tbe 
result  of  a  long  drunken  debauch?  Now,  is 
that  not  what  y«u  heard?"— which  was  Ifte- 
wise  objected  to,  and  under  exception  he  wu 
permitted  to  aay:  "Why,  yes,  sir;  kind  of 
accused  of  being  drunk."  When  this  te«ti- 
mony  was  received,  it  must  have  been  con- 
sidered by  the  Jury  as  having  some  relevanc; 
to  tbe  case;  and  we  camiot  say,  particularly 
in  view  of  the  fact  that  the  verdict  was  large 
when  considered  in  connection  with  the  pric^f 
of  positive  damages,  that  its  admission  dkl 
not  prejudice  the  Jury,  or  was  cured  by  ttie 
instructions  given  by  tbe  circuit  judge. 

As  the  case  must  go  back  fur  a  new  trial 
we  think  it  proper  to  say  that  In  delinlDg  ex- 
emplary damages  to  tbe  Jury,  while  the  oc- 
cult Judge  was  probably  within  tbe  law,  biaE- 
much  as  no  further  instructions  upon  tta; 
subject  were  asked,  yet  we  deem  it  better 
for  the  court  to  caution  the  Jury  that  tbe 
added  damages  In  a  case  of  this  cfaaracte; 
should  be  such  damages  as  will  compensate 
the  plaintiff  for  injury  to  her  feelings  occa- 
sioned by  the  wrong  of  the  defendamt  'tt'bile 
It  may  not  be  error  to  refer  to  exemplary 
damages  as  such,  yet  It  has  never  been  tbe 
policy  of  the  court  to  permit  Juries  to  avrard 
captiously  any  sum  which  may  appear  Just 
to  them,  by  way  of  ptmlshment  to  tbe  oSeD- 
der,  but  rather  to  award  a  sum  in  addition 
to  tbe  actual  proven  damages,  as  what,  in 
their  Judgment,  'istltutes  a  Just  measure  o' 
compensation  for  injury  to  feelings,  in  new 
of  the  cb'cumstancea  of  each  particular  case. 
Scripps  V.  Rellly,  38  Mich,  la 

For  the  error  In  admitting  tbe  testhnoii; 
relative  to  the  death  of  the  husband  and  bu 
expectation  of  life,  the  Judgment  will  be  R- 
versed,  and  a  new  trial  ordered. 

HOOKER,  J.,  did  not  Sit  Tbe  other  ivor 
Uces  concurred. 


JONES  V.  SHIAWASSEE  CIBCUIT 

JUDGE. 

(Supreme  Court  of  Michigan.     July  2,  1896.) 

COSSTITOTIOJIAUTT  OF  ACT— SbCITRITV  FOB  COSB 

—Provisions  Favoriko  Ci^aihb  fob  L&bob. 
3  How.  Ann.  St  {  TTlTe,  providing  that 
la  actions  for  labor  perfonneA  tbe  coort  sliall  not 
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order  aecorltr  for  eoata  wh«r»  tlw  plaintiff  ahiH 
make  affldsTlt  that  he  has  a  meritonons  cause  of 
action,  and  la  unable  to  procure  aach  aeearity,  la 
not  onconstitutional,  as  (iring  special  adranr 
tages  to  one  claas  at  the  expense  of  another. 

Application  for  mandamus  by  William 
Jones  against  Shiawassee  circuit  Judge.  Writ 
denied. 

Walter  McBride,  for  rdator. 

McGRATH,  O.  J.  Respondent  based  his  re- 
fusal to  order  secorlty  tor  costs  upon  section 
TTlTe,  3  How.  Ann.  St,  and  relator  asks  to 
have  the  order  Tacated,  and  the  circuit  Judge 
directed  to  proceed  to  the  consideration  of 
the  motion  upon  its  merits.  It  is  Insisted 
that  the  section  is  Quconstitutlonal,  under 
WUder  v.  Railway  Co.,  70  Mich.  382,  38  N. 
W.  289:  Schut  T.  Railway  Co.,  70  Mich.  433, 
38  N.  W.  291:  Lafferty  v.  Railway  Co.,  71 
Mich.  35.  38  N.  W.  680;  and  Chair  Co.  t. 
Runnels.  77  Mich.  Ill,  43  N.  W.  1006.  The 
first  three  of  these  cases  were  under  Act  No. 
234,  Laws  1883,  and  the  last  case  was  under 
the  loK  lien  act  (No.  229,  Laws  1887).  Those 
cases  are  distinguishable  from  this.  There 
the  statute  undertook  to  give  to  one  of  the 
litlfcants,  in  case  of  stMcess,  an  attorney  fee, 
to  which  his  adversary  was  not  entitled  in 
case  he  succeeded.  In  those  cases  a  burden 
was  Imposed  upon  one  of  the  parties  to  the 
litieation  which  was  not  Imposed  upon  the 
other.  In  the  present  case,  plaintiff  claims 
the  benefit  of  an  exemption  which  is  grant- 
ed because  of  the  nature  of  the  claim.  Our 
statutes  do  not  require  security  for  costs  to 
be  Klven  in  an  eases.  In  certain  cases  se- 
curity must  be  given,  and  in  others  the  court 
may,  in  its  discretion,  direct  security  to  be 
given.  As  a  rule.  It  is  not  required  in  cases 
conamoieed  by  the  ordinary  process,  where  it 
appears  that  plaintiff  has  a  moitorions  cause 
of  action,  and  Is  unable  to  give  the  security. 
Our  statutes  contain  many  provisions  dis- 
criminating in  favor  of  claims  for  labor.  Me- 
chanics are  giv«n  liens  upon  personal  prop- 
«rty  in  certain  cases;  miners'  claims  for  la- 
bor are  made  a  lien  upon  the  real  and  per- 
sonal property  of  the  corporation;  logs,  tim- 
ber, poles,  etc.,  are  subject  to  lien  for  labor 
performed  upon  tbem;  stockholders  in  cor- 
porations ar«  made  personally  liable  for  la- 
bor performed  for  the  corporation;  the 
amotmt  due  to  a  householder  having  a  family, 
for  personal  labor,  is  protected  from  garnish- 
ment process:  and,  under  the  voluntary  as- 
Rienment  act.  claims  of  servants,  dorks,  and 
laborers  for  personal  services  are  preferred. 
All  discrimination  is  not  necessarily  unlaw- 
ful. Mr.  Cooley,  In  his  work  on  Constitution- 
al Limitations  (5th  Ed.),  at  page  488,  says: 
"Laws  Dubllc  in  their  objects  may,  unless  ex- 
press constitutional  provision  forbids,  be 
«itber  general  or  local  In  their  application. 
They  may  embrace  many  subjects,  or  one, 
and  they  may  extend  to  all  citisens,  or  be 
confined  to  particular  classes,  as  minors  or 
married  women,  bankers  or  traders,  and  the 
v.68N.w.no.  10—62 


Uke:  The  authority  that  legislates  for  the 
state  at  large  must  determine  whether  par- 
ticular rules  shall  extend  to  the  whole  state, 
aad  all  its  citizens,  or,  on  the  other  band,  to 
a  subdivision  of  the  state,  or  a  single  class  of 
its  citizens,  only.  The  circumstances  of  a 
particular  locality,  or  the  prevailing  public 
sentiment  in  that  section  of  the  state,  may  re- 
quire or  make  acceptable  different  police  reg- 
olationa  from  those  demanded  in  another,  or 
call  for  different  taxation,  and  a  different  ap- 
plication of  the  public  moneys.  The  legisla- 
ture may  therefore  prescribe  or  authorize  dif- 
ferent laws  of  police^  allow  the  right  of  emi- 
nent domain  to  be  exercised  in  diflecent  cases 
and  through  different  agencies,  and  prescribe 
peculiar  restrictions  upon  taxation  in  each 
distinct  municipality,  provided  the  state  con- 
stitution does  not  forbid.  These  discrimina- 
tions are  made  constantly,  and  the  fact  that 
the  laws  are  of  local  and  special  operation 
only  is  not  supposed  to  render  them  obnox- 
ious in  principle.  The. legislature  may  also 
deem  it  desirable  to  prescribe  peculiar  rules 
for  the  several  occupations,  and  to  establish 
distinctions  in  the  rights,  obligations,  duties, 
and  capacities  of  citizens.  The  business  of 
common  carriers,  for  instance,  or  of  bankers, 
may  require  special  statutory  regulations  for 
tbe  XMieral  benefit;  and  it  may  be  matter  of 
public  policy  to  give  laborers  in  one  business 
a  specific  lien  for  their  wages,  wbeu  it  would 
be  Impracticable  or  impolitic  to  do  the  same 
by  persons  engaged  in  some  other  empioy- 
menta  If  the  laws  be  otherwise  unobjection- 
able, all  that  can  be  required  in  ttiese  cases 
is  that  they  may  be  general  In  their  applica- 
tion to  the  class  or  locality  to  which  they  ap- 
ply, and  they  are  then  public  In  character, 
and  of  their  propriety  and  policy  the  legisla- 
ture must  Judge."  The  statute  in  the  pres- 
ent case  exempts  all  cases  in  which  claims 
for  lal)or  are  Involved,  when,  fi-om  the  affi- 
davit filed,  it  appears  that  the  cause  of  ac- 
tion is  meritorious,  and  the  claimant  Is  una- 
ble to  give  the  security.  The  dlEcrlmlnatlon 
in  favor  of  that  class  of  persons  must  be  held 
not  to  be  unreasonable.  The  writ  must  there- 
fore be  denied.    The  other  Justices  concurred. 


PEOPLE'S   MUT.  BEN.   SOC.  v.  I.J:STER. 
(Supreme  Court  of  Michigan.    July  2,  1895.) 

FoBEiox  Insurance  Companies— Rjort  to  Sue- 
Compliance  WITH  State  Laws. 
A  foreiifn  trntual  benefit  society  which 
has  failed  to  comply  with  the  laws  of  the  state, 
and  is  therefore  forbidden,  under  penalty  (1 
How.  Ann.  St.  {  4223),  to  do  buaineas  in  the 
state,  cannot  sue  under  2  How.  Ann.  St.  §  8130, 
to  reoover  money  assessed  against  its  mem- 
bers in  the  state,  and  which  was  Toiuutarily 
?aid  by  sach  membeis  to  defendant,  its  n;;ent, 
or  the  use  of  the  company,  as  the  claim  ":u'08e 
out  of"  forbidden  acts,  witliin  the  statute. 

Case  made  from  circuit  court.  Branch 
county;  George  L.  Yaple,  Judge. 

Action  by  the  People's  Mutual  Benefit  So- 
ciety against  Alexander  M.   Lester.     There 
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was  a  judgment  for  plalntUF,  and  defendant 
appeals.     Reversed. 

Marc  A.  Merrifleld  (John  B.  Shipman,  of 
counael),  for  appellant  H.  H.  Barlow,  for 
appellee. 

HOOKER,  J.  The  plalntifT  Is  a  foreign 
mutual  benefit  society.  By  arrangement  be- 
tween its  officers  and  the  defendant  the  lat- 
ter collected,  within  the  state  of  Michigan, 
from  Its  members  living  in  said  state,  money 
assessed  by  the  plaintiff  upon  its  members, 
for  which  it  recovered  Judgment  in  the  circuit 
court  The  finding  of  fact  shows  that  at  the 
time  of  the  transactions  out  of  which  this 
litigation,  grows  the  plaintiff  had  not  com- 
plied with  the  laws  of  this  state,  and  was 
not  authorized  to  do  business  herein,  but,  on 
the  contrary,  was  forbidden,  under  a  penalty. 

I  How.  Ann.  St.  §  4225.  It  is  contended  b; 
plaintiff's  counsel  that  the  illegality  of  the 
original  contract  does  not  prevent  plaintiff's 
recovery  of  money  voluntarily  paid  to  another 
for  its  use  and  bentft,  in  support  of  which 
we  are  cited  to  Willson  v.  Owen,  30  Mich. 
474,  and  Richardson  v.  Welch,  47  Mich.  309, 

II  N.  W.  172.  In  the  latter  case  Mr.  Justice 
Campbell  uses  this  language:  "Even  in  cases 
where  public,  and  not  merely  private,  inter- 
ests were  involved,  courts  have  refused  to  re- 
lieve parties  who  had  the  money  of  other 
people  In  their  hands  against  accounting, 
when  there  was  no  question  of  public  policy 
to  be  Involved  in  that  transaction."  If  cases 
involving  a  question  of  public  policy  are  to  be 
considered  exceptions  to  the  rule,  as  this 
language  seemingly  Imi^ies,  the  rule  could 
hardly  be  applied  to  the  present  case  See 
Seamans  v.  Temple  Co.  (decided  at  the  pres- 
ent term)  63  N.  W.  409.  But  we  think  it  un- 
necessary to  pass  upon  the  question,  as  un- 
der the  statute^  2  How.  Ann.  St  t  8136,  the 
plaintiff  is  not  authorized  to  maintain  this 
action,  because  the  ndlection  of  this  money 
"arose  out  of  acts  of  the  plaintiff  which  were 
forbidden,  viz.  the  doing  business  and  is- 
suing certificates  to  citizens  and  residents  of 
Michigan,  and  the  collection  of  assessments 
by  its  agents  within  the  state.  See  Seamans 
V.  Temple  Co.,  supra.  Such  collection  was 
the  "transaction  of  the  business  of  life  in- 
surance" 1  How.  Ann.  St  §S  4225.  4237, 
4244.  The  Judgrment  will  be  reversed,  and 
Judgment  entered  here,  with  costs  of  both 
courts.    The  other  Justices  concurred. 


McCARN  et  al.  v.  WILCOX  et  al. 

(Supreme  Court  of  Michigan.     July  2,  1895.) 

B<)uiTT — SniT  TO  Cancel  Mobtoaoe — Claim  to 
LAKD    HollTOAOBD— Bvidbhcb— Rioht 

TO  Set  Up  bt  Aksweh. 
Defendant  purchased  a  farm  in  1872,  a 
part  of  the  price  being  paid  by  his  wife,  a  part 
by  defendant,  and  the  balance  with  money  ob- 
tained by  mort{;aginf;  the  property;  and  on  the 
same  day,  after  ttie  mort(»ige  was  given,  de- 
fendant conveyed  the  firm  to  bis  wife  by  war- 


ranty deed,  and  subsequently  both  moved  upon 
the  land,  and  occairfed  it  till  the  wife's  death. 
In  1892.  Something  was  paid  on  the  mort- 
gage by  the  wife,  and  the  balance  by  defendant, 
DDt  at  the  letter's  request,  the  mortga.ge  was 
not  discharged;  and,  in  an  action  by  the  wife's 
heirs  brought  solely  to  cancel  the  mortgagev  de- 
fendant alleged  tiiat  the  deed  to  his  wife  wu 
made  to  protect  her  for  her  part  of  the  pnrdias? 
money,  and  was  not  intended  as  a  gift,  and  ask- 
ed that  the  respective  rights  of  the  parties  be  a-J- 
jnsted  in  accordance  with  the  amounts  paid  oe 
the  premises  by  each.  It  appeared  that  in  1ST9 
defendant  Icnew  that  his  wife  denied  tluit  he 
had  any  interest  in  the  land.  Hdd,  that  thr 
mortgage  should  be  discharged,  and  that  de- 
fendanPs  claim,  if  any,  could  only  be  adjudi- 
cated by  an  independent  suit  in  chancery. 

Appeal  from  circuit  court  Allegan  county. 
In  chancery;    Philip  Padgham,  Judge. 

Action  by  Myron  H.  McCarn,  administrator 
of  Eliza  Wilcox,  deceased,  and  others,  against 
Gilblas  Wilcox  and  others,  to  procure  the 
cancellation  and  discharge  of  a  mortgage. 
From  a  decree  for  plaintiffs,  defendants  ap- 
peal.   Affirmed, 

W.  B.  Williams  &  Son,  for  appellant  Git- 
blas  WilcO'Z.  Charles  B.  WUkes,  for  appel- 
lees. 

GRANT,  J.  The  bill  in  this  case  was  file<^ 
by  the  administrator  and  the  heirs  of  Eliza 
Wilcox,  deceased,  to  procure  tbe  cancellatii» 
and  discharge  of  a  mortgage  for  $400,  exe- 
cuted by  defendant  Gilblas  Wilcox  and  his 
vrtfe,  Eliza,  June  29, 1872,  to  defendant  Gran- 
ger. Decree  was  entered  for  the  complain- 
ants. The  mortgage  was  upon  a  farm  of  40 
acres.  It  was  deeded  to  OUblas  Jnne  29, 
1872,  and  on  the  same  day  Gilblas,  by  a  war- 
ranty deed,  conveyed  it  to  Eliza.  Tbe  con- 
sideration o£  the  deed  to  Gilblas  was  $1,2S0. 
of  which  Eliza  paid  either  fOOO  or  $630. 
The  $400  obtained  on  the  Granger  mortgage 
was  also  applied  in  payment  of  the  purchase 
price,  and  Gilblas  paid  the  remainder, — ei- 
ther $250  or  $170.  Although  the  deeds  and 
mortgage  bear  date  the  same  day  and  were 
simultaneous  transactions,  the  mortgage  and 
note  were  executed  while  the  title  was  in 
Gilblas,  and  she  executed  the  mortgage  sole- 
ly as  his  wife,  the  note  being  execnted  by 
him  alone.  In  1879,  Gilblas  and  his  wife 
moved  upon  this  land,  and  occupied  it  a$ 
their  home  until  her  death,  June  5,  1892. 
At  the  time  of  their  marriage,  she  was  a 
widow  and  he  a  widower,  and  each  had 
children  by  the  fcHmer  marriage.  They  work- 
ed the  farm  until  1884.  She  then  leased  the 
premises  to  her  son  by  a  former  marriage, 
the  rental  being  $30  per  year  and  tbe  sux>- 
IKHrt  of  Mr.  and  Mrs.  Wilcox,  except  a  year 
or  two  when  he  leased  it  on  shares.  It  ap- 
pears that  she  paid  some  upon  this  mort- 
gage, and  the  bill  admits  payments  made  by 
him  to  the  amount  of  $561.  He  made  the 
last  payment,  and  requested  Mr.  Qranger 
not  to  discharge  the  mortgage,  for  the  reason 
that  be  desired  to  hold  it  for  the  purpoee  of 
maintaining  his  rights  and  equities  in  tbe 
land.     Subsequently,   Mr.  Granger  assigned 
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the  mortgage  to  Ollblaa,  and  Onblas  as- 
signed it  to  defendant  Samuel.  The  answer 
admits  the  conveyances,  but  asserts  that  he 
has  equitable  rights  In  the  land.  He  al- 
leges that  the  deed  "was  made  by  him  for 
the  pnri>ose  of  fully  protecting  the  said  EUza 
Wilcox  for  her  portion  of  the  purchase  mon- 
ey tbereln;  that  the  consideration  expressed  in 
said  deed  was  intended  to  be  the  consideration 
for  the  moneys  paid  by  her  on  said  purchase, 
and  that  said  deed  was  not  Intended  as  a  gift 
or  gratuity  in  any  manner;  that  the  dealings 
between  them  in  regard  to  said  premises 
were  In  entire  confidence  that  each  would  do 
in  reference  to  the  other  as  would  be  just 
and  equitable  in  regard  to  their  respective 
rights  therein,  until,  some  time  in  the  year 
18T9,  and  after  they  had  moved  on  said 
premises,  this  defendant  ascertained  thai  the 
said  Eliza  Wilcox  was  not  willing  to  make 
any  adequate  arrangement  In  regard  to  the 
title  of  said  premises  to  protect  this  defend- 
ant and  his  interest  therein;  and  that,  after 
learning  such  facts,  he  did  not  have  Indorsed 
upon  said  note  and  mortgage  the  moneys 
paid  by  him  to  said  Oranger,  but  took  his 
receipts  therefor.  Defendant  admits  that 
EHza  paid  $600  of  the  purchase  money,  and  as- 
serts that  he  paid  $650,— $250  in  cash,  and  the 
Oranger  mortgage.  He  then  alleges  that 
"she,  at  the  time  of  her  death,  had  no  greater 
interest  In  said  premises  in  proportion  to  this 
defendant's  interest  therein  than  the  said  sum 
of  $600  is  to  the  said  sum  of  $650,  so  paid 
and  obligated  to  be  paid  in  by  this  defendant, 
except  for  whatever  sums  of  money  have 
been  allowed  against  the  estate  of  said  Eliza 
for  Improvements  made  upon  said  premises, 
which  amount  fully  appears  upon  the  rec- 
ords and  flies  in  the  estate  of  sold  Eliza  Wil- 
cox In  the  probate  court  for  the  county  of 
Allegan."  Upon  the  answer,  which  was  al- 
so filed  in  the  nature  of  a  cross  blU,  he  prays 
"that  the  respective  rights  and  interests  of 
this  defendant  and  the  said  complainants, 
children  and  heirs  at  law  of  Eliza  Wilcox,  In 
and  to  said  premises,  may  be  fully  adjusted 
in  accordance  with  the  amounts  paid  there- 
for by  him  and  by  her;  that  the  premises 
may  be  sold  under  the  order  and  decree  of 
this  court,  and  the  proceeds  thereof  applied 
pro  rata  according  to  their  rights  and  inter- 
ests therein."  A  demurrer  was  interposed 
to  the  cross  bill,  and  sustained,  but  it  was 
permitted  to  stand  as  an  answer  to  the  bill 
of  complaint. 

The  defendant  does  not  ask  in  his  answer 
to  be  subrogated  to  the  rights  of  the  mort- 
gagee under  his  assignment  from  him;  nor 
is  this  question  presented  in  the  briefs.  Pos- 
sibly, he  would  not  be  entitled  to  any  such 
relief,  inasmuch  as  he  was  the  original  debt- 
or, and  made  payments  in  extinguishment  of 
bis  debt,  which  would  carry  with  it  the  can- 
cellation of  the  mortgage.  Neither  does  he 
ask  to  have  the  deed  declared  a  mortgage. 
Nor  does  he  ask  for  the  specific  performance 
of  a  parol  contract  to  convey  to  him  one- 


half  Interest  In  the  land  upon  the  payment 
of  the  Oranger  mortgage.  Had  he  relied  up- 
on either,  he  should  have  filed  a  bill  in  eq- 
uity. Neither  of  these  constitutes  a  proper 
defense  in  an  answer,  or  a  proper  subject 
for  a  cross  bill  to  a  bill  filed  solely  for  the 
purpose  of  securing  the  cancellation  and  dis- 
charge of  a  mortgage.  There  is  no  such  re- 
lation between  these  claims  as  to  make  them 
the  proper  subject  of  controversy  in  the  same 
suit  If  It  be  a  fact  that  Mrs.  Wilcox  re- 
fused to  part  with  her  money  for  the  pur- 
chase of  this  land  unless  a  deed  was  made 
to  her,  and  he  chose  to  place  the  title  in  her, 
relying  upon  her  to  do  equity  between  fhem 
when  the  mortgage  was  paid,  he  Is  entitled 
to  no  relief.  It  is  unnecessary  to  cite  au- 
thorities to  show  that  such  a  transaction 
would  be  within  the  statute  of  frauds.  It  is 
undoubtedly  true  that  Mrs.  Wilcox  contrib- 
uted $600  to  the  purchase  of  this  land;  that 
he  contributed  $250;  and  that  by  their  joint 
efforts,  they  paid  the  mortgage.  It  is  a  hard- 
ship and  probably  an  injustice  that  he 
should  now  be  deprived  of  any  Interest  in 
the  land,  but  courts  of  equity  cannot  ignore' 
the  well-settled  rules  of  law.  He  luew  in 
1879  that  she  denied  that  he  liad  any  In- 
terest in  It  It  is  conceded  that  the  mortgage 
Is  paid,  and  that  it  Is  necessary  to  sell  the 
land  in  order  to  pay  the  claims  allowed 
against  the  estate.  It  cannot  sell  to  advan- 
tage with  this  mortgage  undischarged,  for, 
if  It  still  exists,  the  amount  now  due  would 
be  more  than  half  the  value  of  the  land. 
The  necessity  of  discharging  the  mortgage  is 
therefore  apparent  GUblas'  interest,  if  he 
has  any,  can  be  enforced  only  in  an  inde- 
pendent suit  In  chancery.  Decree  affirmed, 
with  costs.    The  oth»  Justices  concurred. 


POWERS  T.  DAILY. 
(Supreme  Court  of  Michigan.     July  2,  1895.) 
AcTiOK  FOR  Rent— Recodphbrt  for  Davaoib. 
In  an  action  for  rent  a  lessee  cannot  re- 
coup damages  for  the  lesBor'B  injury  to  the  prem- 
ises during  the  occupation  thereof  by  persons  to 
whom  the  lessee  sold  his  business,  and  who  were 
to  pay  therefor  by  taming  over  the  profits,  aft- 
er deducting  a  portion  thereof,  and  wbo  conduct- 
ed the  business  in  their  own  name. 

Error  to  circuit  court,  Kent  county;  William 
E.  Orove,  Judge. 

Action  by  William  T.  Powers  against  Fred 
J.  Dally  for  rent  From  a  Judgment  for 
plaintiff,  defendant  brings  error.    Affirmed. 

MoKnight  &  McKnight  and  James  T.  Mc- 
Allister, for  appellant  0.  H.  Gleaaon  and  Ar- 
thur Lowell,  for  appellee. 

GRANT,  J.  For  several  years  prior  to 
April,  1892,  the  defendant  had  leased  of  the 
plaintiff  certain  rooms  in  the  Opera-House 
building  in  Grand  Rapids,  in  which  he  kept 
a  saloon  and  restaurant  On  May  5,  1801, 
defendant  sold  out  all  his  stock  and  fixtures 
and  business  to  a  firm  by  the  name  of  Hen- 
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ncssey  &  Waters,  for  the  smn  of  $.3,500.  One- 
balf  waa  paid  In  cash,  and  a  cbattel  mort- 
gage was  executed  upon  tbe  stock  and  flxtorea 
to  secure  tbe  balance.  By  the  terms  of  this 
mortgage  $160  was  to  be  paid  Jn\j  1,  1891, 
and  tbe  residue  In  monthly  payments  of 
$100  each,  according  to  17  promissory  notes. 
Hennessey  &  Waters  paid  the  Uquor  tax, 
taking  a  receipt  In  their  own  name,  carried 
on  the  business  themselres,  paid  the  rent, 
and  had  paid  Mr.  Daily's  claim,  except  $500. 
At  the  expiration  of  the  lease.  In  April,  1892, 
plaintiff  was  unwilling  to  lease  to  Hennes- 
sey &  Waters,  probably  because  of  the  m«t- 
gage  existing  upon  the  stodc  and  fixtures.  A 
new  lease,  dated  April  5,  running  for  a  year, 
was  executed  to  the  defendant,  the  plaintiff 
consenting  that  Hennessey  &  Waters  might 
occupy  the  rooms  and  carry  on  the  business 
specified  In  the  lease.  They  paid  the  rent 
for  10  months,  but  failed  to  pay  the  elevMith 
month's  rent  Upon  such  failure,  plaintiff 
brought  suit  to  recorer  possession  of  tbe 
premises,  and  obtained  Judgment  and  po»- 
session  shortly  after  the  lease  had  expired. 
He  then  Instituted  this  suit  to  recoTer  tb«  un- 
paid rent.  The  defendant  sought  to  recoap 
damages  fior  the  reason  that  the  plaintiff 
had  cloned  an  alley,  whereby  cme  access  to 
the  saloon  was  cut  off,  and  certain  windows 
closed,  and  the  business  was  thereby  injured. 
The  court  held  that  tbe  defendant  had  no  busi- 
ness to  be  injured,  and  therefore  could  not  re- 
cover. It  appears  that  there  was  a  verbal  ai^ 
rangement  between  defendant  and  Hennessey 
&  Waters  that  after  deducting  the  expenses 
ot  the  business,  and  $15  per  week  each  to 
Hennessey  and  Waters,  the  residue  of  the  re- 
ceipts was  to  be  paid  to  defendant,  to  apply 
on  the  purchase  price.  Dally  had  no  other 
Interest  In  the  profits  or  In  tbe  business.  His 
security  was  ample,  but  be  failed  to  renew 
his  chattel  mortgage,  whereby  he  lost  bis  lien 
by  tbe  execution  of  a  second  mortgage  to 
another  creditor.  The  relation  existing  be- 
tween defendant  and  Hennessey  &  Waters 
was  not  that  of  principal  and  agent,  but 
solely  that  of  vendor  and  vendee.  In  which 
the  vendor  was  paid  one-half  tbe  purchase 
price  In  cash,  transferred  the  title  to  all  the 
goods,  fixtures,  and  business,  and  took  se- 
curity for  the  payment  of  the  residue  of  the 
purchase  price.  The  Instruction  of  the  cir- 
cuit Judge  was  correct.  Judgment  affirmed. 
The  other  Justices  concurred. 


MDRRAT  T.  NEAR  et  aL 
(Supreme  Court  of  Michigan.     July  2,  18SS.) 
EqaiTT — JfRisnioTios— AccouNTiso. 
Under  a  contract  by  which  severftl  per- 
tona  agreed  that  if  D.  would  build  an  hotel  they 
wonld  subscribe  towards  the  expense,  and  that 
D.  might  have  the  use  of  the  hotel  as  long  as 
he  should  pay  eadi  subscriber  7  per  cent  per 
annum  on  the  amount  of  the  subscription,  D., 
on  discontinnlne  the  use  of  the  hotel,  mny  main- 
tain a  bill  to  determine  the  respective  rights  of 
the  parties  therein. 


Brror  to  circuit  court,  Ingham  oonnty.  Id 
chancery;  RoUln  H.  Person,  Judge. 

Action  by  Henry  J.  Dcmnelly  against  Wil- 
liam F.  Near  and  others  to  determine  tbe  re- 
spective rights  of  the  parties  in  an  botd  built 
by  them,  and  for  the  appointment  of  a  re- 
ceiver to  wind  up  its  affairs.  Pending  tbe 
action,  plaintiff  died,  and  MIcliael  J.  Mur- 
ray, his  administrator,  was  substituted  in 
bis  stead.  From  a  decree  in  tavor  of  com- 
plainant, defendants  bring  error.     Afflnned. 

The  contract  referred  to  in  tlie  opinion  is 
as  fellows:  "We,  tbe  undersigned,  In  coBsid- 
erati<Mi  of  tbe  covenants  and  agreements 
hereinafter  contained,  agree  by  and  with  H. 
J.  Donnelly  to  take  stock  to  the  amount  set 
opposite  to  each  of  our  names,  in  an  tiotel 
building,  as  hereinafter  described  and  locat- 
ed, on  condition  that  the  said  Doimelly  shall 
build  on  the  northwest  coma-  ot  Maple  street 
and  State  road,  in  tbe  village  of  Mason,  Ing- 
ham county,  a  brick  hotel  three  stories  high, 
and  of  the  following  dimensions,  via.  80  feet 
on  Maple  street,  60  feet  on  State  road,  20  feet 
on  east  f  nmt  between  Mai^e  street  and  State 
road,  29  feet  on  north  aide^  and  60  feet  on 
west  end,— the  same  to  be  Inclosed  by  the 
first  day  of  January,  1870,  and  flnlslied  as 
soon  thereafter  as  can  be  conveniently  done. 
We  will  pay  to  the  said  Donndly  at  the  time, 
and  In  tbe  manner  hereinafter  designated,  the 
sum  set  opposite  our  respective  names,  as 
and  for  stock  in  said  building,  and  will  take 
in  pay  an  Interest  and  ownership  In  said 
building  to  the  amount  so  paid,  and  cmi  tbe 
further  condition  that  said  H.  J.  Donnelly 
shall  keep  a  true  and  Just  account,  properly 
itemized,  of  the  cost  and  expense  of  build- 
ing said  hotel,  to  the  end  that  they  may  be 
enabled  to  ascertain  the  proportion  of  each 
in  said  building,  and  aball  exhibit  tbe  same, 
at  completion  of  said  building,  to  tbem. 
And  we  further  agree  that  if,  on  the  com- 
pletion of  said  building,  the  said  Donnelly  will 
fxumisb  the  same  in  a  proper  manner  for  an 
hotel,  he,  the  said  Donnelly,  may  have  the 
rent  and  use  of  said  building  so  long  as  be 
will  keep  tbe  same  as  an  hotel,  by  paying  to 
each  of  us  interest  upon  the  sum  Invested  by 
us  at  7  per  cent  per  annvm,  to  commence 
from  the  time  it  is  paid  in.  The  same  to  be 
paid  by  us  as  follows,  via.:  One-half  when 
the  basement  walls  of  said  hotel  is  complete, 
and  tbe  balance  when  the  building  is  inclos- 
ed, ready  for  use.  And  we  agree  to  sell  to 
said  Donnelly  our  Interest  In  tbe  stune  at 
any  time  when  he  will  pay  us  the  amount  In- 
veated,  with  accrued  Interest" 

Arthur  D.  Prosser,  for  appellants.  Q.  A. 
Smith  and  Jay  P.  Lee,  for  appelleeu 

ORANT,  J.  The  rights  of  the  parties  to 
the  contract  involved  were  substantially  set- 
tled In  Near  v.  Donnelly,  80  Mich.  130.  44  N. 
W.  1118.  Pursuant  to  that  decision  tbe  c»tae 
was  remanded,  and  referred  to  a  commlssioD- 
er,  who  reported  to  tbe  court;  and  upon 
tbe  coming  In  of  the  report  the  court  de- 
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creed  that  Near  was  entitled  to,  and  had  an 
equitable  Ucn  upon,  an  nndlvided  '/it  of 
the  property,  and  that  the  interest  then  due 
was  I870JS2.  This  Donnelly  subsequently 
paid.  The  hotel  business  having  become  un- 
profitable, Ut.  Donnelly  dlacontlnned  the 
business,  and  filed  the  bill  in  this  cause  to  de- 
termine the  rights  and  interest  of  the  re- 
spectlTe  parties,  for  the  appointment  of  a  re- 
ceiver, and  for  the  winding  up  of  the  aJTalrs 
of  the  conc^n.  Mr.  Donnelly  died  during 
the  pendency  of  the  suit,  and  it  was  revived 
iu  the  name  of  his  administrator.  The  court 
entered  a  decree  that  Mr.  Near  owned  "/las, 
and  Mr.  Teal  •/ito.  and  complalnant^*Vi*»t 
of  the  property;  that  there  was  due  to  Near 
180.98  for  Interest  upon  the  closing  of  the 
boteL  The  property  was  ordered  sold,  and 
the  proceeds  divided  among  the  parties,  giv- 
ing to  Mr.  Near  the  accrued  interest.  De- 
fendant insists  that  the  relation  existing  be- 
tween Donnelly  and  the  subscribers  was  that 
of  debtor  and  creditor.  It  was  decided  in  the 
former  case  that  that  relation  did  not  exist, 
but  that  each  subscriber  was  entitled  to  an 
interest  in  the  hotel  property  according  to 
the  amount  of  his  subscription.  The  rela- 
tion of  debtor  and  creditor  existed  only  as  to 
the  interest  which  Donnelly  agreed  to  pay 
while  he  was  running  the  hoteL  Payment  of 
this  Interest  was  enforceable  in  an  action  at 
law.  Near  v.  Donnelly,  03  Mich.  436,  G3  N. 
W.  616.  We  think  equity  had  Jurisdiction  to 
determine  the  rights  and  interest  of  the  pai^ 
ties  to  this  contract,  and  that  the  decree  for 
a  sale  of  the  property  and  division  of  the  pro- 
ceeds was  right.  Decree  afllrmed,  with  costai 
The  other  Justices  concurred. 


HANLBT  V.  BALOH  et  al 
(Suprraie  Court  of  Michigan.     July  2,  1896.) 

DiBBCTINO  VSBDIOT. 

Where  the  trial  court  directs  a  verdict, 
stating  as  its  reason  merely  that  the  evidence 
will  not  support  a  verdict,  the  Judgment  will 
not  be  reversed  on  acconnt  of  its  failure  to  more 
specifically  specify  its  reasons. 

Error  to  circuit  court,  Wayne  county;  Rob- 
ert E.  Frazer,  Judge. 

Action  by  George  Hanley,  for  use  and 
benefit  of  John  T.  Ryan,  against  George  W. 
Batch  and  others.  There  was  a  Judgment 
for  defendants,  and  plalntllT  brings  error. 
Affirmed. 

Dickinson,  Thurber  &  Stevenson  (John  At- 
kinson, of  counsel),  for  appellant.  Grlffln  & 
W^amer  (Otto  Kircbner,  of  counsel),  for  ap- 
pellees. 

HOOKER,  J.  The  court  directed  verdict 
for  defendants.  The  first  question  is  wheth- 
er a  general  direction,  without  giving  rea- 
son tnerefor,  sbonld  be  reversed.  This  case 
differs  from  Demlll  v.  Moffat,  45  Mich.  410, 
8  N.  W.  79,  in  that  It  does  give  a  reason, 
viz.    that  the  evidence  will  not  support  a 


verdict  In  that  case  the  ooort  said,  "The 
defendant  is  entitled  to  your  verdict"  In 
Rayl  V.  Estate  of  Hammond,  96  Ml<di.  22,  64 
N.  W.  698,  the  court  directed  a  verdict  for 
defendant  without  giving  any  reason  there- 
for, or  any  statement  as  to  the  points  of 
law  upon  which  its  direction  was  based. 
This,  it  was  held,  could  not  be  distinguished 
from  Demill  v.  Moffat  Neither  of  these 
cases  showed  whether  the  verdict  was  di- 
rected by  reason  of  a  Jurisdictional  ques- 
tion or  because  of  a  want  of  evidence  to  es- 
tablish plaintiff's  case,  or  for  the  reason 
that  there  was  affirmative  proof  conclnsrre- 
ly  establishing  a  defense.  As  already  said, 
in  the  case  before  us  the  Judge  explicitly 
states  a  reason,  via.  that  there  was  not  sof- 
flcient  evidence  to  warrant  a  verdict  He 
might,  perhaps,  have  mentioned  some  point 
or  points  upon  which  evidence  was  lacking, 
but  in  such  case,  if  we  found  him  mistaken 
as  to  the  particular  point  stated.  It  would 
not  require  a  reversal  if  the  evidence  was 
lacking  in  another  essential.  The  ground 
that  the  evidence  would  not  support  the  ver- 
dict was  the  basis  of  the  charge,  and,  as 
we  sought  to  show  in  Tillotson  v.  Webber, 
96  Mich.  163,  65  N.  W.  837,  this  Is  distin- 
guished from  the  cases  of  Demlll  v.  Moffat 
and  Rayl  v.  Estate  of  Hammond. 

The  propriety  of  the  Judge's  holding  re- 
mains to  be  considered.  The  decision  of 
that  question  involves  no  legal  question  of 
interest,  and  depends  entirely  upon  the  evi- 
dence, and  we  think  It  unprofitable  to  re- 
view this  at  length.  An  examination  of  the 
record  satisfied  us  that  the  trial  court  did 
not  err  in  stating  that  the  plaintiff  had  failed 
to  establish  a  case. 

The  Judgment  will  therefore  be  afllrmed. 
The  other  Justices  concur rea 


OSOWICKI  V.  PBRRIOK. 
(Sapreme  Court  of  Michigan.     July  2,  1885.) 

SECGRITr  FOB  CoSTS. 

8  How.  Ann.  St  (  7717e,  provides  that 
In  any  suit  to  recover  for  the  personal  labor  of 
plaintiff  security  for  costs  shall  not  be  ordered  if 
the  plaintiff  file  an  affidavit  that  he  has  a  merito- 
rious cause  of  action,  and  is  unable  to  give  such 
security.  2  How.  Ann.  St  {  6824,  provides  that 
"In  all  cases  plaintiffs  who  are  not  residents  of 
the  countv  In  which  suit  Is  brought  shall  give 
security  for  costs  before  process  shall  issue." 
Held,  that  a  nonresident  plaintiff  is  required  to 
give  security  for  costs,  in  an  action  to  recover 
for  personal  labor. 

Error  to  circuit  court,  Gogebic  county;  Nor- 
man W.  Haire,  Judge. 

Action  by  Fabian  Osowlckl  against  August 
Ferrlck.  From  a  Judgment  of  the  circuit 
court  affirming  a  Judgment  of  the  Justice 
court  dismissing  the  action,  plaintiff  brings 
error.     Affirmed. 

Julius  J.  Patek,  fOr  appellant  John  D. 
Barry,  fbr  appellee. 
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MONTGOMERT,  J.  Tbls  Is  an  appeal 
from  a  jndgment  of  the  circnlt  court  of  tbe 
connty  of  Gogebic  afSrming  a  Judgment  of  a 
Justice  of  tbe  peace  dismissing  plaintiff's  ac- 
tion for  his  failure  to  give  security  for  costs. 
The  sole  question  presented  is  whether  sec- 
tion 7717e,  3  How.  Ann.  St,  should  be  so  con- 
strued as  to  excuse  a  nonresident  plaintiff 
who  sues  to  recover  a  labor  claim  from  giv- 
ing security  for  costs.  That  section  reads: 
"In  any  suit  brought  to  recover  for  the  per- 
sonal work  or  labor  of  tbe  plaintiff  security 
for  costs  shall  not  be  ordered  in  case  the 
plaintiff  shall  make  and  file  with  the  court 
an  affidavit  that  he  has  a  good  and  meritort- 
ous  cause  of  action  and  is  unable  to  give  se- 
curity for  costs."  Section  6824,  2  How.  Ann. 
St.,  provides  that  "any  Justice  of  the  peace 
may  •  •  •  in  his  discretion  require  se- 
curity of  the  plaintiff  for  any  costs  which 
may  be  adjudged  against  him  in  any  action 
*  *  *  and  in  all  cases  plaintiffs  who  are 
not  residents  of  the  county  in  which  suit  is 
brought  shall  give  security  before  process 
shall  issue."  It  is,  we  think,  clear  that  the 
authority  Just  quoted  is  limited  in  its  scope 
to  prohibit  Justice  or  other  courts  from  or- 
dering a  security  for  costs  in  cases  where 
such  an  order  Is  necessary.  The  language  Is 
not  Intended  to  excuse  the  plaintiff  from  fur- 
nishing security,  in  cases  where  the  statute 
in  terms  requires  It,  without  any  previous  or^ 
der  of  the  court  See  Anon.,  10  Abb.  N.  G. 
80,  and  Christian  v.  Gouge,  10  Abb.  N.  C.  82. 
Judgment  affirmed,  with  coats.  The  other  Jus- 
tices concurred. 


SMITH  V.  CITY  OF  JACKSON. 
(Supreme  Court  of  Midiigan.     July  2,  1895.) 

DBrBOTlVB    StRBBT— CONTRIBUTOBT    NeOLIOBSCB. 

Defendant  city  had  dug  a  trench  in  the 
middle  of  a  street,  at  which  a  lighted  red  lan- 
tern was  placed.  Plaintiff  was  driving  on  a 
dark  night  at  a  jog  trot,  and  saw  the  light  di- 
rectly ahead  of  him,  when  fear  or  five  rods 
therefrom,  bat  kept  on  at  the  same  gait  until 
within  a  few  feet  of  the  light,  when,  on  attempt- 
ing to  turn,  the  wheel  of  bis  buggy  fell  into  tne 
trench,  and  plaintiff  was  injured.  Mdd,  that  he 
wag  guilty  of  contributory  negligence. 

Error  to  circuit  court  Jackson  county; 
Erastus  Peck,  Judge. . 

Action  by  Adelb^  H.  Smith  against  the 
city  of  Jackson  to  recow  for  personal  In- 
juries. From  a  judgment  for  defendant 
plaintiff  brings  error.    Affirmed. 

Blair,  Edwards  &  Blair,  for  appellant  Wil- 
liam E.  Ware,  City  Atty.,  for  appellee. 

McGRATH,  0.  J.  Plaintiff,  while  driving 
upon  a  public  street  In  the  nighttime,  drove  In- 
to an  excavation,  and  brings  case  against  tbe 
city.  The  court  held  that  plaintiff  was  guilty 
of  contributory  negligence,  and  directed  a 
verdict  for  the  city.  The  city  bad  recently 
ifcld  water  mains  in  Ganson  street  and  East 
"nd  West  streets,  and  was  engaged  in  con- 


necting a  hydrant  at  the  south  curb  of  the 
street  The  main  bad  been  laid  near  the 
center  of  the  street  To  make  the  cmmec- 
tion,  the  original  trench  was  reopened  for 
some  ten  feet  and  a  trench  had  been  made 
from  the  main  to  the  curb,  forming;  a  T.  The 
earth  from  the  north  and  south  trench  bail 
been  thrown  up  on  both  sides  of  fbe  excava- 
tion, while  the  earth  from  tbe  trench  over 
the  main  had  been  thrown  to  the  north,  form- 
ing a  mound  four  feet  In  height  the  south 
line  of  the  base  of  which  was  one  foot  from 
the  north  line  of  the  trencb.  A  lighted  ted 
lantern  was  placed  on  the  top  of  this  mound 
about  midway  between  the  east  and  west 
ends  thereof.  Plaintiff  testified  that  he  was 
driving  east  at  a  slow  Jog  trot;  that  he  saw 
the  light  right  ahead  of  him  when  be  was 
four  or  five  rods  west  of  the  light;  that  his 
horse  continued  at  the  same  gait  until  he 
reached  the  vicinity  of  the  light  when  he 
turned  to  the  right  to  shun  the  Ught;  that 
the  horse  and  the  left  front  wheel  of  the 
buggy  fell  Into  the  east  and  west  trench; 
and  plaintiff  thinks  that  he  was  thrown 
over  the  earth  Into  the  north  trench  leading 
to  the  curb.  The  main  trencb  was  from  i 
to  2^  feet  in  width. 

In  view  of  plaintiff's  own  testimony,  w« 
think  that  the  court  did  not  err  In  boldlns;.  as 
a  matter  of  law,  that  plaintiff  in  continuing 
at  a  trot  along  this  street  upon  a  dark  ni^ht. 
within  four  or  five  feet  of  a  recognized  dan- 
ger signal,  was  not  in  the  exercise  of  or- 
dinary care.  If  he  had  slackoied  the  speed 
of  his  horse,  and  felt  his  way,  it  might  have 
been  said  that  he  was  In  the  exercise  of  some 
degree  of  care  In  the  presence  of  a  warning 
of  danger,  but  he  does  not  seem  to  have  tak- 
en any  precaution  except  to  avoid  driving 
over  the  light  This  is  not  a  case  where 
plaintiff  had  knowledge  of  an  existiii^  de- 
fect but  In  the  darknem  was  unable  to  locate 
It  In  Wood  V.  Burgess,  etc.,  of  Bridgeport 
(Pa.  Sup.)  22  AtL  752,  the  trench  extended 
across  the  entire  street,  and  two  lights  were 
placed  on  the  right-hand  side  of  the  rtreei. 
In  Crowther  v.  City  of  Tonkets  (Sup^)  15  X. 
Y.  Supp.  588,  the  sewer  extended  OTer  70 
feet  and  was  protected  only  at  Ita  head. 
Plaintiff  was  found  dead  at  the  bottom  of 
the  sewer  70  feet  from  tbe  bead  of  the  sewer. 
These  cases  are  clearly  distinguishable  from 
tbe  present  The  Judgment  Is  affirmed.  Tbe 
other  justices  concurred. 


STERLING  V.  OALLAOHAN. 

(Supreme  Court  of  Michigan.     July  2,  1S96.) 

AonoN  poa  Damaobs— Liqdob  Sxlb  to  Mixoa— 

HaRMLBSS  EBROB — EVIDBSCB. 

On  the  trial  of  an  action  for  damacea  for 
selling  liquor  to  plaintUTa  minor  aon,  error,  if 
any,  m  allowing  one  of  defendant'!  witneaaea  to 
testify  that  he  had  drunk  with  the  minor  at  a 
saloon  other  than  defendant's,  was  cured  by  a 
charge  that  It  was  immaterial  whet]»  any  oa« 
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elae  than  defendant  gave  liquor  to  tbe  minor 
and  that  the  damages  conld  not  be  lessened 
merely  on  that  ground. 

Entw  to  circuit  court,  Wayne  county; 
Robert  B.  Frazer,  J  idge. 

Action  by  Henry  0.  Sterling;  against  Rob- 
ert C.  Callaghan  to  recover  damages  for  sell- 
ing liquor  to  plalntllTB  minor  son.  From  a 
Judgment  for  defendant,  plaintiff  brings  er- 
ror.  Affirmed. 

B.  T.  Prentls,  for  appellant  Ralph  Phelps, 
Jr.  (Wm.  B.  Jackson,  of  counsel),  tor  appel- 
lee. 

LONG,  J.  This  action  was  brought  to  re- 
cover damages  for  tbe  sale  of  intoxicating 
liquors  to  plaintiff's  minor  son.  The  case 
was  tried  before  a  Jury,  who  found  a  verdict 
In  favor  of  defendant.  One  of  defendant's 
witnesses  was  permitted  to  testify  that  he 
bad  drunk  with  the  minor  at  a  saloon  other 
than  the  defendant's.  It  was  claimed  that 
this  testimony  was  offered  for  the  purpose  of 
testing  the  recollection  of  the  witness.  Plain" 
tiff's  contention  Is  that  the  testimony  was  Ihp 
competent,  under  Thelsen  v.  Johns,  72  Mich. 
292,  40  N.  W.  727,  and  Steele  v.  Thompson, 
42  Mich.  684,  4  N.  W.  536.  If  It  be  conceded 
that  the  court  was  in  error  In  permitting  this 
testimony,  we  think  the  error  was  cured  by 
the  charge  of  the  court  in  giving  one  of 
plaintiff's  requests,  which  was,  substantially, 
that  it  was  Immaterial  whether  any  one  else 
than  defendant  or  his  barkeeper  gave  beer 
or  whisky  to  plaintiff's  minor  son;  that  tbe 
damages  could  not  be  lessened  merely  be- 
cause of  any  Injury  caused  by  the  giving  at 
selling  of  such  liquor  to  plaintiff's  s<m  by 
others  than  the  defendant  or  his  barkeeper, 
rbe  court  rJso  stated  to  tbe  Jury  that.  If  de- 
fendant or  his  barkeeper  gave  the  son  be«r 
or  whisky,  the  plaintiff  was  entitled  to  re- 
cover at  least  |{iO,  under  the  statute,  and  also 
such  other  damages  as  the  Jury  might  find 
tbe  plaintiff  entitled  to.  Some  other  ques- 
tions are  raised.  We  Iiave  examined  them, 
and  do  not  deem  It  necessary  to  discuss  them. 
Tbe  case  was  very  fairly  tried,  and  was 
submitted  to  the  Jury  und»  a  charge  which 
was  eminently  fair  to  the  plaintiff.  The 
Judgment  must  be  affirmed.  The  other  Jus- 
tices concurred. 


KROLL  T.  DIAMOND  MATCH  CX). 

'Supreme  Ck)urt  of  Michigan.     July  2,  1895.) 

Plbadino — Statutb  of  Frauds. 

The  complaint  in  an  action  for  breach  of 
a  contract  to  purchase  land  need  not  allege  an 
acceptance  in  writing. 

Brror  to  circuit  court,  Houghton  county; 
Jay  A.  Hubbell,  Judge. 

Action  by  William  Eroll  against  tbe  Dia- 
mond Match  Company.  From  a  JudgmMit 
sustaining  a  demurrer  to  the  declaration, 
plAlntlff  brings  error.    Reversed. 


W.  S.  HIU  (T.  W.  Wbitney,  of  iwunsel),  for 
appellant    A  R.  Gray,  for  appellee. 

GRANT,  J.  The  declaration  in  this  case 
sets  forth  that  the  defendant  offered  and 
proposed  In  writing  to  pay  him  $2,000  upon 
receipt  of  a  quitclaim  deed  of  certain  lands: 
that  he  then  and  there  accepted  said  pro- 
posal, and  afterwards,  on  a  date  mentioned, 
while  said  proposal  was  unrevoked  and  in 
full  force,  he  tendered  to  defendant  a  proper 
and  sufficient  quitclaim  deed,  but  that  it 
refused  to  pay.  Tbe  defendant  Interposed  a 
general  demurrer. 

Tbe  only  question  before  us  is,  was  It 
necessary  to  allege  an  acceptance  In  writ- 
ing? That  question  is  settled  In  tbis  state 
against  the  defendant  Dayton  v.  Williams, 
2  Doug.  81;  Supply  Co.  v.  Fisher,  81  Mich. 
136,  46  N.  W.  661.  Were  It  conceded  that 
the  acceptance  rested  In  parol,  and  that  the 
tender  of  the  deed  was  made  pursuaut  to 
said  contract  we  could  dispose  of  the  case 
upon  Its  merits.  Thompson  v.  Marley 
(Mich.)  60  N.  W.  976.  But  we  do  not  find 
this  concession  in  plaintiff's  brief.  It  must 
therefore  be  reserved  for  determination  up- 
on the  evidence.  The  case  must  be  reversed, 
and  remanded  to  the  court  below,  where  the 
defendant  will  be  given  the  usual  time  to 
plead. 

LONG,  J.,  did  not  Bit  The  other  Justices 
concurred. 


BARNUM  V.  ANDREWS  et  aL 

(Supreme  Court  of  Michigan.     July  2,  1806.) 

TuiAi/— Failurb  to  Exobpt— Revibw. 

A  ruling  of  the  trial  court  on  the  admia- 

Bion  of  evidence  to  which  no  exception  is  taken 

will  not  be  reviewed.     Haines  v.  Saviers,  63  N. 

W.  531,  93  Mich.  440,  and  Cumniing  Tp.   v. 

Shick,  54  N.  W.  40.  94  Mich.  222,  foUowa£ 

Error  to  circuit  court  Huron  county;  Wat- 
son Beach,  Judge. 

Action  by  Anna  M.  Barnum,  for  the  use  of 
John  F.  Murphy,  against  John  Andrews  and 
others,  on  an  appeal  bond.  Judgment  was 
rendered  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

A.  R.  Avery,  for  appellants.  William  T. 
Bope  (Eibridge  F.  Bacon,  of  counsel),  for  ap- 
pellee. 

McORATH,  O.  3.  This  case  was  tried  be- 
fore the  court  without  a  Jury.  No  findings 
were  requested  or  made.  The  assignments 
of  error  are:  (1)  On  the  evidence  given,  the 
Judgment  should  have  been  rendered  for  the 
defendants.  (2)  On  tbe  evidence,  the  Judg- 
ment should  have  been  rendered  in  favor  of 
the  defendant  Clark.  (3)  The  evidence  did 
not  warrant  the  Judgment  against  the  de- 
fendants. (4)  The  court  erred  In  refusing  to 
permit  the  cause  to  be  reopened  and  further 
evidence  taken  before  the  rendering  of  Judg 
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The  caae  is  niled  07  Halnea  t.  Savlen,  93 
Mich.  440,  53  N.  W.  531;  Gumming  Tp.  v. 
Shick.  94  Mich.  222,  54  N.  W.  40;  and  cases 
cited.  Some  time  after  tbe  cause  had  been 
submitted  to  the  court,  but  before  Judgment, 
defendant  asked  leave  to  Introduce  tbe  tes- 
timony of  one  of  the  defendants,  who  was 
not  present  at  tbe  trial,  to  contradict  tbe  tea- 
tlmony  of  one  of  tbe  witnesses  toe  plaintiff, 
bat  tbA  court  refused  to  allow  tbe  case  to  be 
reopened.  No  exception  was  taken  to  this 
determination,  and  we  are  not  adrlaed  as  to 
whether  tbe  court  regarded  the  testimony  as 
immaterial,  or  whether  tbe  determlnatioo 
was  upon  other  groimds.  Tbe  Judgment  Is 
aflOrmed.     The  other  Justices  concurred. 


THOMAS  T.  ABBOTTT,  Conntr  Treasurer. 
(Supreme  Court  of  Michiean.    July  2,   1895.) 
IiOCi.1.  Option  Law  —  Validity  of  Election  — 

ORDKR  or  SCPEKVISORS. 

1.  Under  the  local  option  law  (Acta  1889. 
No.  207,  §  6),  the  determmation  of  tbe  board  of 
superrisors  as  to  the  sufficiency  of  the  petition 
for  a  special  election,  and  the  requisite  number  of 
electors  signing  the  lame,  is  conclnsiTe. 

2.  Under  the  local  option  law  of  1889,  pro- 
viding that  the  order  of  the  board  of  super- 
visors for  an  election  "ehall  be  entered  in  full 
on  the  journal  of  the  proceedings  for  that  day, 
and  the  same  shall  be  signed  by  tbe  acting  rtialr- 
man  and  clerk  of  the  board,  before  final  ad- 
jonmment,"  it  is  sufScient  If  the  journal  for  tbe 
day  be  Rigned.  and  the  signatures  need  not  di- 
rectly follow  the  order. 

3.  The  requirement  that  there  shall  "issue 
an  order"  of  Uie  board  of  supervisors  directing 
nn  election  is  satisfied  by  tbe  record  of  such  or- 
der in  the  journal  of  tbe  board,  and  the  service 
of  copies  of  tbe  order  on  the  officiab  named. in 
the  act^nd  tbe  publication  thereof. 

4.  Where,  in  the  journal  of  the  board  of  su- 
pervisors, there  are  irrelevant  orders  between 
tbe  order  directing  the  holding  of  a  special  local 
option  election  and  tbe  signatures  of  tbe  acting 
chairman  and  derk  to  the  jonmai  of  the  day, 
it  is  proper,  in  the  notices  to  be  posted,  to  ap- 
pend tbe  signatures  at  tbe  close  of  the  order 
directing  tbe  election,  and  to  omit  tbe  irrelevant 
orders. 

5.  The  commissioners  of  election  provided 
for  by  the  Australian  ballot  law  may  provide  the 
ballots  for  a  loonl  option  election  held  under 
Acts  1889,  No.  207,  previously  passed,  which  pro- 
vided for  the  printing  of  the  ballots  by  the  coun- 
ty clerk. 

6.  Tbe  determination  of  tbe  board  of  super- 
visors as  to  tbs  result  of  a  local  option  elec- 
tion is  final. 

Certiorari  to  circuit  court,  Antrim  oonnty; 
RoBcoe  li.  Corbett,  Judge.  . 

Petition  for  a  writ  of  mandamus,  en  the 
relation  of  David  S.  Thomas,  against  Albert 
S.  Abbott,  treasurer  of  tbe  county  of  Antrim. 
There  was  an  order  denying  tbe  writ,  and 
relator  applies  for  a  writ  of  certiorari.  Af- 
firmed. 

W.  S.  Meslck  (Fltcb  R.  Williams,  of  counsel), 
for  appellant.    Lieavltt  &  Guile,  for  appellee. 

HOOKER,  J.  Tbe  relator  filed  bis  petition 
In  tbe  Antrim  county  clrctdt  court,  praying  a 
mandamus  to  compel  tbe  trensurei'  of  that 


county  to  acc^t  and  file  his  bond  as  liquor 
dealer,  and,  the  writ  being  denied,  be  bas 
brought  tbe  proceeding  to  this  court  by  cer- 
tiorari. The  petltl(Hi  for  certiorari  does  not 
contain  tbe  allegations  of  error  nsoal  in  socb 
cases,  and  we  find  a  voluminous  record,  rais- 
ing numberless  questions,  some  of  wldcli,  ap- 
parently, are  not  relied  upon,  and  others 
which  need  no  consideration,  in  Tlew  of  tbe 
settled  law  of  tbe  state.  We  shall,  however, 
overlook  tbe  absence  of  tbe  aUegations  of 
error,  and  will  consider  such  qnestiaais  as 
seem  to  be  of  importance. 

Tbe  main  reason  relied  upon  by  respondent 
for  his  refusal  to  accept  and  file  tbe  bond  is 
that  tbe  general  liquor  law  Is  superseded  in 
Antrim  county  by  local  prohibition,  and  it  is 
to  inquire  into  the  validity  of  this  tliat  these 
proceedings  are  prosecnted.  Tbe  board  of 
superrisors  met  at  a  proper  time  to  consider 
the  submission  of  the  questlou,  and,  by  their 
action,  determined,  by  resolution,  that  snch 
election  bad  been  prayed  for  by  tbe  requisite 
number  of  electors.  This  resolution— being 
adopted  In  conformity  to  law,  and  the  record 
thereof  being  regular— is  conclusive  of  tbe 
preliminary  steps  necessary  to  set  the  bosrd 
in  motion.  Not  only  is  this  made  so  by  the 
law  (Pub.  Acts  1889,  No.  207,  |  6),  whlcA 
provides  that  such  determination  shall  be 
final  as  to  the  sufficiency  of  the  petitions^ 
and  the  requisite  number  of  dectora  sign- 
ing tbe  same,  but  it  has  been  so  decided  by 
this  court.  Friesner  v.  Common  Council,  91 
Mich.  508,  52  N.  W.  18;  Covert  T.  Mnnaon, 
98  Mich.  805,  53  N.  W.  733. 

We  may  therefore  pass  to  tbe  next  qnes- 
tlon,  which  arises  over  tbe  record  of  tbe 
order  of  election.  No  objection  is  made  to 
the  form  of  the  order,  but  it  is  said  that  It 
was  not  signed  by  the  chairman  and  clerk 
of  the  Imard  of  supervisors,  as  required  by 
law.  The  resolution  or  order  is  recorded  In 
the  minutes  of  the  board,  and  is  followed  by 
the  statement,  "Orrled  by  ayes  and  nays  as 
follows"  (giving  them  and  the  result).  This 
was  followed  by  a  resolution  that  the  order 
be  published,  and  tbe  vote  by  ayes  and  nays 
upon  that.  Then  followed  tbe  adoption  of  a 
resolution  in  relation  to  tbe  survey  of  a  road. 
and  then  tbe  record  of  adjournment  to  the 
next  day.  Below  this  were  tbe  signatures.  Sec- 
tion 6  of  Act  No.  207  provides  that  "socb  ordn 
shall  be  entered  in  full  upon  the  Journal  of 
tbe  proceedings  of  the  board  for  that  day, 
and  tbe  same  shall  be  signed  by  the  acting 
chairman  and  clerk  of  the  board,  before  final 
adjournment."  It  is  contended  that  this 
means  that  the  specific  order  must  be  signed, 
and  that  it  must  appear  to  have  been  done 
before  adjournment  for  the  day.  If  this  be 
so,  tbe  signatures  must  appear  before  tbe 
record  of  the  vote.  If  the  act  la  literally  and 
technically  complied  with,  and.  moreover, 
tbe  word  "final,"  before  "adjournment."  is 
superfluous.  No  good  reason  is  apparent  for 
such  a  rule,  and  it  does  violence  to  tbe  lan- 
guage "final  adjonrnment,"  as  already  shown 
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Again,  the  words  "th«  same"  can  as  con- 
BistenOy  allade  to  "the  Journal"  as  to  "the 
order."  This  appeaifi  to  be  the  common-sense 
construction,  and  was  the  one  placed  upon 
It  by  the  officers.  See  How.  Ann.  St  i  601, 
which,  in  terms,  requires  all  orders  to  be 
entered  and  signed,  yet  no  board  makes  a 
practice  of  having  each  order  signed.  It  ac- 
cords with  the  osnal  practice  of  the  boards 
In  the  signing  of  records,  the  Journal  of  each 
dally  session  being  signed  after  its  close.  In 
many  instances  the  records  have  been  signed 
after  final  adjoamment,  as  was  the  case  in 
Covert  T.  Mnnson,  supra.  This  was  in  con- 
travention of  the  express  requirement  of  the 
law,  and  was  ao  held. 

It  Is  next  contended  that  the  resolution 
signed  by  the  officers  upon  the  record  Is  not 
"issuing  an  ordar,"  within  the  language  of 
the  act  The  act  says  that  "they  shall  there- 
upon Issue  an  order  directing  that  such  elec- 
tion be  held,"  etc.  The  law  goes  on  to  pro- 
vide what  the  order  shall  contain,  when  and 
where  It  shall  be  ottered,  and  how  signed, 
as  already  stated.  It  does  not  iHt>Tlde  for 
the  flUng  or  keeping  of  any  separate  order, 
distinct  from  that  entered  upon  the  Journal. 
It  does  not  require  any  such  to  be  signed, 
or  deUvered  to  anybody.  The  only  tssning 
wtilcb  the  act  provides  for  Is  the  service  of 
copies  upon  township  offlcera,  and  publication 
of  the  same.   This  appears  to  have  been  done. 

The  board  met  and  canvassed  the  votes, 
and  a  complete  record  of  their  action  was 
made,  including  the  tabulated  statement  pro- 
vided by  section  11.  Objection  is  made  to 
this  because  the  entire  proceedings  of  the 
day  are  signed,  and  not  the  canvass  alone. 
After  the  canvass  the  board  adopted  a  resolu- 
tion of  prohibition.  We  think  that  a  suffi- 
cient signing.  As  already  said,  the  law  re- 
quires the  Journal  for  the  day  to  be  signed. 
See  section  11. 

Relator  alleges  that  there  were  Irregulari- 
ties in  the  proceedings  relating  to  the  elec- 
tion, as  follows:  (1)  That  no  proper  notice 
of  election  was  given;  (2)  that  the  ballots 
did  not  conform  to  law;  (^  that  the  town- 
ship Inspectors  did  not  properly  authenticate 
their  canvass  of  votes  cast;  (4)  that  votes 
were  Illegally  counted;  (5)  that  the  returns 
by  township  Inspectors  were  surreptitiously 
and  unseasonably  signed.  The  notices  served 
by  the  county  clerk,  and  those  posted  by  the 
township  clerks,  were  sufficient.  The  former 
contained  copies  of  the  order,  to  which  were 
appended  the  signatures  of  chairman  and 
clerk.  The  omission  of  the  resolution  about 
roads  was  proper.  In  all  certified  copies  of 
portions  of  Journals  and  court  records,  It  Is 
usual  to  append  the  signatures  found  at  the 
close  of  the  day's  proceedings.  The  law  does 
not.  In  terms,  require  the  posting  of  the 
certified  copy  of  the  order.  The  notice  must 
embody  the  order  of  the  board,  but  it  Is  a 
notice  under  tBe  hand  of  the  clerk.  Three  of 
the  inspectors  signed  the  original  canvass  of 
rotes  in  the  towaship,   and  apparently  all 


Joined  in  the  returns  that  were  canvassed- 
by  the  board  of  supervisors,  which  had 
power  to  require  an  amended  return  If  in- 
complete (see  section  11);  and  they  may,  i» 
certain  cases,  proceed  and  complete  canvass 
without  a  return  (see  section  12). 

The  law  of  1888  (Act  No.  207.  8  8)  provide* 
for  the  prlntli^  of  ballots  by  the  county 
cleric,  and  it  is  argued  that  the  provisions  of 
the  more  recent  Australian  ballot  law  do 
not  apply.  It  Is  alleged  that  the  commission- 
er of  election  had  no  authority  to  provide 
ballots,  and  that  ballots  containing  both  yes 
and  no  votes,  to  be  marked  by  a  cross,  were 
not  lawful.  We  think  otherwise,  as  indicat- 
ed in  the  cases  of  Double  v.  McQueen,  96 
Mich.  39,  55  N.  W.  564;  Peck  v.  Supervlsors- 
(Mich.)  60  N.  W.  986. 

Section  13  of  the  act  in  question  provides 
for  action  by  the  board  when  the  result  of 
the  county  canvass  shall  show  that  a  majors 
Ity  of  the  votes  cast  is  in  the  affirmative. 
Unless  we  are  to  hold  that  the  validity  of  the 
local  option  law  is  subject  to  attack  by  every 
dtlzen  In  the  county,  in  succession,  and  Ilable- 
to  be  held  valid  one  day  and  invalid  the  next, 
as  the  testimony  in  individual  cases  varies, 
we  must  conclude  that  the  determination  of 
the  board  is  final.  Such  Is  the  rule  in  coun- 
ty-seat cases,  and  this  statute  cited  (section 
IB)  implies  as  much  in  this  case,  while  sec- 
tion 14  explicitly  atates  that  the  resolution 
of  prohibition  is  eonctaatre  upon  the  regular- 
ity of  the  prior  proceedlnga  The  Jurisdiction 
being  shown  by  a  valid  record,  a  valid  can- 
vass, followed  by  the  adopticm  of  prohibition, 
must  be  held  conclusive  upon  all.  Pinkerton 
V.  Stannlger  (Mich.)  59  N.  W.  ttll.  We  think 
the  circuit  court  was  right  In  denying  the 
writ  and  his  ord»  will  be  affirmed. 

McQRATH,  a  X.  took  no  port  in  the  de- 
daion.   The  other  Justices  concurred. 


CITT  OP  SAGINAW  v.  McKNIOHT,  Circtilt 

Jndee. 

(Supreme  Court  of  Mlchii^n.    Jnly  2,   1895.) 

LiOBNSBs — Valtditt — Applicatiow  to  Nojt- 

BESIDBNTS. 

Under  a  dty  charter  providing  that  "th« 
common  council  may  require  transient  dealen  to 
take  out  license  before  enfcaging  in  business," 
an  ordinance  providing  that  any  person,  not  a 
resident,  who  shall  bring  into  the  city  any  goods 
to  be  sold  by  auction,  without  any  intention 
of  remaining  permanently  in  the  business,  shall 
be  deemed  a  transient  trader,  and  shall  pay  a 
license,  is  invalid,  as  it  applies  only  to  nonresi- 
dents. 

Application  fM"  writ  of  mandamus  by  the 
city  of  Saginaw  against  Robert  B.  McKnIght, 
circuit  Judge.    Writ  denied. 


Wm.  G.  Gage,  for  rdator. 
vltt,  for  respondent 


James  H.  Da- 


HOOKBR,  J.    The  charter  of  the  dty  ot 
Saginaw  provides  that  "the  common  council 
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may  require  transient  dealers  to  take  out  li- 
cense before  engaging  in  business,  and  regu- 
late the  terms  and  condltlonB  of  Issuing  the 
same."  Local  Acts  1889,  p.  900,  f  9.  Under 
the  authority  conferred  by  this  section  the 
council  passed  an  ordinance  which  provides 
"that  ever}'  person,  not  a  resident,  who  shall 
bring  into  the  city  any  goods,  wares  or  mer^ 
chandise,  with  a  view  to  dispose  of  the  same 
by  auction  or  otherwise,  without  any  bona 
fide  Intention  of  remaining  permanently  in 
the  business  of  selling  or  disposing  of  such 
goods,  wares  or  merchandise  within  the  city, 
shall  be  deemed  and  treated  as  a  transient 
trader  or  dealer,  and  before  he  shall  sell  or 
expose  for  sale  any  of  such  goods,  wares  or 
merchandise  within  the  city,  either  by  auction 
or  otherwise,  he  shall  pay  to  the  city  treas- 
urer, for  the  use  of  said  dty  the  sum  of  ten 
dollars  per  day  for  every  day  or  part  of  a 
day  such  goods,  wares  or  merchandise  shall 
be  exposed  for  sale."  The  ordinance  provides 
for  the  issue  of  a  license  upon  such  payment, 
and  a  penalty  for  noncompliance.  It  also  pro- 
vides that  the  words  "goods,  wares  and  mer- 
chandise" shall  not  be  construed  to  include 
wood  or  fuel,  or  the  products  of  the  farm  or 
dairy,  when  exposed  or  offered  for  sale  by 
the  i^oducers  thereof.  One  McDevltt  was 
convicted  before  a  Justice  of  violating  this 
ordinance.  Upon  appeal  to  the  circuit  court, 
the  proceedings  were  quashed  by  the  respond- 
ent, upon  motion,  upon  the  ground  that  the 
ordinance  was  invalid,  and  we  are  asked  to 
issue  a  mandamus  requiring  him  to  vacate  his 
order  In  the  premises,  and  proceed  with  the 
trial  of  the  cause. 

It  is  asserted  that  the  ordinance  Is  void  be- 
cause: (1)  It  discriminates  between  resi- 
dents of  the  city  of  Saginaw  and  ottier  per- 
sons. (2)  It  discriminates  between  nonresi- 
dents, inasmuch  as  It  requires  a  license  only 
in  cases  where  the  goods  sold  are  Ix'oagbt  in- 
to the  city.  (3)  The  fee  charged  for  the  li- 
cense is  excessive  and  unreasonable.  The 
business  of  a  transient  dealer  If  subjected  to 
the  payment  of  a  fee  must  be  with  a  view  to 
taxation,  or  to  cover  the  expense  of  regula- 
tion under  the  police  power.  In  this  case  it 
cannot  be  said  that  the  fee  can  be  sustained 
as  a  tax,  because  the  charter  does  not  Indicate 
an  intention  upon  the  part  of  the  legislature 
to  authorize  the  municipality  to  tax  the  busi- 
ness, but  only  to  license  to  the  end  that  It 
may  regulate  it  The  language  of  the  char- 
ter indicates  a  design  to  promote  the  public 
good  rather  than  to  obtain  revenue.  As  said 
by  Mr.  Justice  Cooley,  in  People  v.  Russell, 
49  Mich.  619,  14  N.  W.  5G8:  "That  the  regu- 
lation of  hawkers  and  peddlers  Is  Important, 
if  not  absolutely  essential,  may  be  taken  as 
established  by  the  concurring  practice  of  civ- 
ilized states.  They  are  a  class  of  persons 
who  travel  from  place  to  place  among  stran- 
gers, and  the  business  may  easily  be  made  a 
pretense  or  a  convenience  to  those  whose  real 
purpose  is  theft  or  fraud.  The  requirement 
of  a  licoise  gives  opportunity  for  inquiry  into 


antecedents  and  character,  and  the  payment 
of  a  fee  affords  some  evidence  that  the  busi- 
ness is  not  a  mere  pretense^"  This  maj"  be 
measurably  true  of  transient  dealeia;  and  it 
is  to  protect  the  conununity  from  imposition 
and  fraud,  rather  than  to  obtain  revenue,  tbat. 
in  onr  opinion,  this  power  was  conferred.  If 
this  is  so,  there  is  no  reason  for  an  ordinance 
tliat  applies  only  to  nonresidents,  as  a  das. 
and  wUch  exempts  Inhabitants  of  the  city. 
We  do  not  discuss  the  extent  to  wliicta  the 
city  may  go  in  restricting  and  limiting  tlie 
number  of  said  dealers,  and  whether  tests  re- 
lating to  character,  etc.,  may  be  applied  (see 
KItson  V.  Ann  Arbor.  26  Mich.  827;  Sherlock 
V.  Stuart,  96  Mich.  193,  55  N.  W.  845).  as  this 
ordinance  does  not  attempt  to  regulate  tUs 
business  upon  these  lines.  It  permits  any  one 
to  engage  in  the  business  of  transient  deale-. 
If  by  this  t&etn  is  meant  a  dealer  who  goes 
about  from  place  to  place,  there  is  no  appar- 
ent reason  for  thinking  that  sudi  business 
only  needs  regulation  when  conducted  by  non- 
residents. It  seems  to  us  that  this  ordinance 
is  aimed  at  nonresidents,  and  there  la  room 
for  the  suspicion  tliat  it  was  designed  for  the 
benefit  of  residents,  and  therefore  open  to  the 
criticism  tliat  it  Is  in  restraint  of  trade.  More- 
over, it  borders  very  closely  upon  the  line  of 
unreasonable  license  fees.  We  think  the  case 
is  within  the  doctrine  of  Brooks  t.  Hangan, 
86  Mich.  676,  49  N.  W.  683,  if  not  of  Chad- 
dock  V.  Day,  76  Mich.  527.  42  N.  W.  977. 
and  that  the  ordinance  is  void.  The  writ  will 
therefore  be  denied,  with  costs.  Tlie  other 
Justices  concurred. 


PEOPLE  V.  BURWBLL. 
(Supreme  Court  of   Michigan.    July  2,   t89o.> 

CONTINCANCB    IN    CbIKIKAL     CaSB  —  BCPFICIKXCT 

or  Application— Addino  Names  or  Witxzsses 
TO  Infobhatiox— Ikoest— Rape— Admissios  to 
Baiu 

1.  The  denial  of  a  continuance  is  not  grooiid 
for  reversal  where  the  application  did  not  state 
what  defendant  proposed  to  prove  b:^  the  atMent 
witnesses,  and  several  of  them  testified. 

2.  Defendant  was  not  prejudiced  by  the  in- 
dorsement of  the  names  of  several  witnesses  on 
the  information  after  it  was  filed  where  only  one 
of  such  witnesses  was  sworn,  and  he  was  a  per- 
son on  account  of  whose  absence  defendant 
asked  for  a  continuance. 

3.  To  constitute  the  crime  of  incest,  the  as- 
sent of  both  partica  is  necessary. 

4.  Const  art  6.  f  29,  provides  that  all 
persons  shall  l>efore  conviction  be  bailable  except 
for  murder  and  treason.  2  How.  Ann.  St  { 
9479,  authorizes  justices  of  the  peace  to  let  tn 
hail  in  ail  cases  where  the  poniahment  for  the 
offenses  chareed  shall  be  less  than  imprisonment 
for  life.  JIdd,  that  a  justice  may  admit  to  Imil 
a  person  charged  with  rape,  the  punishment  for 
which  is  imprisonment  for  life  or  any  number  of 
years. 

5.  On  trial  of  a  father  for  the  rape  of  his 
dauf^hter,  evidence  that  defendant  was  abusiTe 
to  his  wife  and  other  children  is  admissible  to 
show  that  prosecutrix  yielded  under  fear  of  her 
father. 

Error  to  circuit  court,  Sanilac  coonty;  Wat- 
son Beach,  Judge. 
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James  B.  Bnrwell  was  convicted  of  rape, 
and  brings  error.    Affirmed. 

PbiUlps  &  Jenks,  for  appellant.  Fred  A. 
Maynard,  Atty.  Qen..  for  tbe  People. 

GBANT,  J.  The  respondent  was  convicted 
of  the  crime  of  rape  npon  his  own  daughter. 
The  complaint  and  warrant  charged  both 
rape  and  Incest.  Tbe  evidence  upon  tbe  ex- 
amination was  sufficient  to  justify  the  mag- 
istrate in  binding  him  over  to  tbe  circuit 
court  for  trial  upon  the  charge  of  rape.  It 
would  not  sustain  the  crime  of  incest  upon 
the  ground  of  the  mutual  consent  of  both 
the  parties.  The  respondent  introduced  no 
evidence  upon  the  examination.  The  tesU- 
mony  of  the  complaining  witness  was  tbe 
sole  evidence  xipoa  which  the  magistrate  was 
Justified  In  holding  him  to  the  circuit  court 
for  trial.  This  testimony  is  found  in  the 
record,  and  is  as  follows:  "There  was  no 
one  present  except  myself  and  father,  and 
be  proposed  what  he  wished  to  do,  and  I  re- 
fused, and  said  I  was  not  willing.  He  said 
there  was  no  use  of  me  refusing.  He  said  I 
had  to  do  Just  as  he  said.  He  said  he  knew 
better  what  was  good  for  my  health  than  I 
did,  and  that  was  what  was  good  for  my 
health;  and  when  I  cried,  and  said  I  did  not 
want  to  give  up,  and  did  not  want  to  do  any 
such  thing,  he  said  there  was  no  use  of  my 
acting  so  or  making  a  fool  of  myself,  that  I 
had  to  do  as  be  said;  and,  when  I  refused 
again,  be  took  bold  of  my  arm,  and  led  me 
part  of  tbe  way,  and  then  he  pushed  me  the 
other  part  of  the  way,  into  the  bedroom,  and 
ordered  me  to  sit  down  on  the  bed,  for  be 
wanted  to  talk  with  me.  He  said  he  wanted 
to  explain  to  me,  and  to  stop  crying,  as  thexe 
was  no  use  of  my  crying.  Then  he  ordered 
me  to  lay  down  on  tbe  bed;  and,  when  I  re- 
fused to,  he  told  me  to  again,  in  cross  words. 
I  done  so,  because  I  was  afraid  of  him,  and 
I  did  not  dare  to  refuse  any  further.  Well, 
be  done  Just  as  he  pleased,  and  I  could  not 
help  myself."  This  testimony  excludes  the 
theory  of  consent  upon  her  part  The  magis- 
trate did  not  specify  in  his  return  for  which 
crime  he  held  him,  but  stated  thai  it  ap- 
peared that  tbe  offense  as  charged  had  been 
committed,  and  found  probable  cause  to  be- 
lieve the  respondent  guilty  thereof. 

The  information  contained  two  countB,— 
one  for  rape,  and  one  for  Incest  He  refused 
to  plead,  and  a  plea  of  not  guilty  was  en- 
tered by  order  of  tbe  court  Afterwards  be 
moved  to  quash  the  information,  for  the  rea- 
son that  it  contained  Inconsistent  counts. 
This  motion  was  overruled,  but  the  court  re- 
quired tbe  people  to  elect  upon  which  count 
they  would  proceed  to  trial.  They  elected 
the  count  for  rape.  The  respondent  further 
objected  to  proceeding  to  trial  for  the  rea- 
son that  be  bad  had  no  preliminary  exam- 
ination for  this  charge.  This  objection  was 
overruled.  He  then  moved  for  a  continu- 
ance, which  was  denied. 


1.  The  application  for  a  continuance  was 
within  tbe  discretion  of  the  circuit  Judge. 
The  application  did  not  state  what  be  pro- 
posed to  prove  by  tbe  witnesses  whose  pres- 
ence he  desired.  Several  of  them  were  pro- 
duced and  testified.  People  v.  Anderson,  63 
Mich.  61,  18  N.  W.  561;  People  v.  Foote,  93 
Mich.  40,  62  N.  W.  1036. 

2.  The  respondent  was  not  prejudiced  by 
the  action  of  the  prosecuting  attorney  in 
falling  to  indorse  upon  the  Information,  at 
the  time  of  filing  it,  the  names  of  all  bis  wit- 
nesses. Only  one  witness  whose  name  was 
afterwards  indorsed  was  sworn  on  behalf  of 
the  people,  and  he  was  one  of  those  whose 
presence  the  respondent  desired,  according 
to  bis  affidavit  for  a  continuance. 

8.  It  is  settled  in  this  state  that  the  assent 
of  both  parties  is  required  to  establish  the 
crime  of  incest  People  v.  Jenness,  6  Mich. 
821;  De  Groat  v.  People,  30  Mich.  124. 
There  are  many  decisions  to  the  contrary. 
See  10  Am.  &  Eng.  Enc.  Law,  339,  and  note 
5,  and  authorities  there  cited.  The  crime  is 
purely  statutory,  and  the  statute  in  this  state 
is  found  In  De  Groat  v.  People,  supra  Tbe 
conflict  In  the  decisions  may  possibly  be  ac- 
counted for  by  the  difference  in  the  lan- 
guage of  the  statutes. 

Objection  is  made  that  the  information 
contained  two  counts,  setting  forth  two  dis- 
tinct crimes;  that  the  respondent  bad  no  ex- 
amination upon  the  charge  of  which  he  was 
convicted.  The  reason  relied  upon  by  coun- 
sel for  respondent  to  sustain  this  claim  is 
that  the  justice  had  no  jurisdiction  to  admit 
the  respondent  to  bail  upon  the  examination 
for  the  crime  of  rape.  In  this  we  think  the 
learned  counsel  are  In  error.  The  constitu- 
tion (article  6,  I  29)  provides  that  "all  per- 
sons shall,  before  conviction,  be  bailable  by 
sufficient  sureties,  except  for  murder  and 
treason,  when  the  proof  is  evident  or  tbe 
presumption  great"  2  How.  Ann.  St  {  9479, 
authorizes  justices  of  tbe  peace  to  let  to  bail 
in  all  cases  where  tbe  punishment  for  tbe 
offense  charged  shall  be  less  than  imprison- 
ment for  life  in  the  state's  prison.  The  pun- 
ishment provided  for  tbe  crime  of  rape  is  im- 
prisonment for  life  or  any  number  of  years. 
Under  these  provisions,  the  justice  had  au- 
thority to  fix  bail  for  the  respondent  when 
he  bound  him  over  for  trial.  Brownell  v. 
People,  38  Mich.  734.  Tbe  transaction  for 
which  the  respondent  was  tried  Is  Identical 
with  the  transaction  for  which  he  was  ex- 
amined. Tbe  offense  for  which  be  was  tried 
and  convicted  was  set  forth  in  tbe  complaint 
and  warrant  We  think  the  case  Is  ruled 
by  People  v.  Annls,  13  Mich.  516,  and  People 
V.  Alkln,  66  Mich.  460,  33  N.  W.  821,  and  that 
no  error  was  committed  In  refusing  to  quash 
the  information. 

4.  No  such  physical  force  was  used  as  Is 
ordinarily  required  to  constitute  the  crime  of 
rape.  The  claim  of  the  prosecution  was  that 
tbe  prosecutrix  yielded  on  account  of  threats 
and  fear.    Bvldence  tending  to  show  that  be 
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had  abused  and  beaten  her  before,  that  lie 
was  abnslve  to  his  Trite  and  other  children, 
and  the  language  used  on  these  occasions, 
were  competent  and  Important  for  the  Jury 
to  consider  In  determining  whether  she 
yielded  under  those  circumstances  which  un- 
der the  law  are  the  equivalent  of  force.  We 
find  no  error,  and  the  Judgment  Is  afflnaed. 
The  other  Justices  concurred. 


GARDNER  ▼.  GARDNER. 

(Supreme  Court  of  Michipan.    July   2,   1896.) 

Statdtb  of  Fracdb — Bale  or  Hihok's  Land. 

1.  Plaintiff  agreed  that,  if  defendant  should 
buy  at  auclaon  land  owned  by  her  and  her  daugh- 
ter, he  could  hare  pleintiCs  share  at  a  certain 
price,  regardless  of  what  was  bid  at  the  sale. 
The  land  was  bid  in  by  defendant  at  a  price  great- 
er than  the  agreed  price.  Held,  in  an  action  for 
the  greater  price,  after  a  deed  to  the  land  had 
been  made,  it  could  not  be  claimed  that  the 
agreement,  being  by  parol,  was  not  binding  on 
plaintiff. 

2.  In  such  a  case,  as  the  agreement  related 
only  to  plaintiff's  interest,  it  did  not  tend  to  de- 
fraud the  minor,  so  as  to  invalidate  the  sale  as 
to  her. 

Error  to  circuit  court,  St  Clair  county; 
James  B.  Eldredge,  Judge. 

Action  by  Jennie  Gardner  against  John  W. 
Gardner  for  a  balance  due  on  a  sale  of  land. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Atkinson  A  Wolcott,  for  appellant  Arery 
Bros.  &  Walsh,  for  appdlee 

LONG,  J.  Plaintiff  and  her  daughter,  a 
minor,  were  the  owners  in  fee  of  80  acres  of 
land.  Proceedings  were  taken  in  tlie  etrcnlt 
court  in  chancery  of  St  Clair  eonnty  to  sell 
the  minor's  Interest.  The  lands  were  offered 
for  sale^  and  sold,  and  bid  in  by  William 
Gardner  at  either  $2,900  or  $3,000.  Some 
dissatisfaction  seems  to  hare  arisen  over  the 
amount  of  the  bid.  Jolm  W.  Gardner  was 
desirous  of  purchasing  the  land.  He  and 
William  Gardner,  the  flnst  purchaser,  were 
brothers;  and  Jennie  Gardner,  the  plaintiff 
here,  is  the  widow  of  tbetr  deceased  brother, 
James.  Plaintiff  claims  that  John  W.  Gard- 
ner came  to  her,  and  wanted  the  first  sale 
set  aside,  as  he  wanted  to  purchase  it,  and 
that  an  agreement  was  then  entered  into  be- 
tween them  that  he  was  to  have  the  place  at 
^,200,  on  condition  that  be  would  let  his 
bnjther  William  have  the  old  place  at  $3,200, 
which  he  had  bought  of  William.  The  de- 
fendant claimed  that  the  price  agreed  upon 
was  $3,200,  and  that  he  was  to  have  it  for 
tliat  price,  whatew  be  might  bid  it  in  for  at 
the  public  sale.  There  seems  to  have  been  ill 
feeling  between  the  two  brothers,  and  at  the 
sale  they  each  bid  until  it  was  struck  off  to 
the  defendant  at  the  sum  of  $3,600.  Defend- 
ant contends  that  under  the  agreement  the 
minor's  Interest  was  to  be  paid,  in  full  In  ac- 
cordance with  the  bid,  but  the  amotmt  going 
to  the  plaintiff  was  to  be  computed  ux>on  the 


sum  of  $3,100.  Tliere  was  a  mortgage  mi  tbe 
farm  of  $1,706.96.  After  this  was  deducted 
It  appears  there  was  paid  to  the  guardian  of 
tbe  minor  her  full  share,  computed  upon  tbe 
bid  of  $3,600.  Tbe  amount  which  defendant 
claimed  was  going  to  tbe  widow  was  com- 
puted upon  the  basis  of  $3,100,  and  paid. 
Tbe  court  charged  the  Juiy  that  there  -wa* 
an  agreement  made  by  which  the  defendant 
was  to  have  the  land  at  either  $3,100  or 
$3,200,  and  that  such  agreement  was  binding 
upon  the  plaintiff,  and  that:  "Yon  sbonld 
first  determine  whether  tlie  price  to  be  paid 
was  $3,100  or  $3,200,  and  you  will  deduct 
from  tbe  price  agreed  upon,  as  you  sliall  find 
it  the  smn  required  to  pay  the  mortgage. 
which  Is  practically  conceded  to  be  $1,706.96. 
From  tbe  sum  left  after  sucb  deduction  you 
will  deduct  the  stmi  fixed  as  tbe  share  In  tbe 
sum  bid  belonging  to  the  minor,  to  wit, 
$941.24.  From  the  sum  stOl  remaining  you 
will  further  deduct  such  sums  as  the  evidence 
Battsfles  you  have  been  paid  by  the  defend- 
ant to  Mr.  Jenks  for  the  plaintiff,  or  to  tbe 
plaintiff  herself,  as  payments  on  the  land. 
And  If  yon  find,  after  these  deductions,  that 
the  defendant  has  paid  the  full  sum  agreed 
upon  as  tbe  smn  to  be  paid  in  gross  for  tbe 
land,  your  verdict  should  be  for  the  defend- 
ant If  he  has  not  paid  the  full  sum,  your 
verdict  should  be  for  the  plaintiff  for  the  bal- 
ance due,  with  interest"  Tte  Jury  returned 
a  verdict  In  favor  of  defendant 

1.  Counsel  tor  plaintiff  contends  tbat  there- 
was  no  price  agreed  uiwn  between  the  par- 
ties, and  that  therefore,  tbe  plaintiff  was  en- 
titled to  recover  upon  the  basis  of  the  bid  of 
$8,600.  There  was  evidence  of  an  agreement, 
—the  defendant  contended,  at  $3,100;  tbe  plain- 
tiff, at  $3,200.  The  Jury  found  with  the  de- 
fendant 

2.  It  is  claimed  tbat  the  plaintiff  agreed  to 
the  price  only  upon  condition  that  tbe  de- 
fendant should  sell  his  farm  to  bis  brotber 
William  for  $3,200,  and  that  such  condition 
not  being  fulfilled,  the  defendant  cannot  now 
have  advantage  of  the  price  stipulated.  Tills 
was  not  a  condition  which  wo>nld  inure  to 
the  plaintifrs  benefit  and  the  only  evidence 
offered  to  show  that  it  was  not  fnlfllled  -was 
in  asking  the  plaintiff  if  she  knew  whether 
the  defendant  had  made  tbe  deed  to  William. 
No  further  offer  was  made;  and  we  resard 
it  as  wholly  immaterial,  if  there  bad  been, 
as  no  such  claim  is  made  In  tbe  declaration. 

8.  It  is  contended  further  that  the  oral 
agreement  was  void,  under  the  statute  of 
frauds,  and  that,  therefore,  plaintiff  was  not 
estopped  from  asserting  ber  right  to  the  full 
consideration  recited  in  her  deed.  Tbe  ctm- 
sideratlon  recited  in  a  deed  Is  not  conclusive, 
but  can  afterwards  be  Inquired  into.  Mow- 
rey  v.  Vandllng,  9  Mich.  39;  Shotwell  v.  Har- 
rison, 22  Mich.  410.  The  case  does  not  Call 
within  the  statute  of  frauds.  The  convey- 
ance has  been  made.  It  is  not  a  suit  upon  an 
oral  contract  for  the  sale  of  land,  but  an  a«^ 
tion  for  tbe  purchase  price. 
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4.  It  Is  further  contended  tbat  tbe  defend- 
ant's position  Is  a  fraud  upon  tbe  guardian, 
upon  t)ie  court  making;  the  sale,  and  upcm 
WUUam  Gardner,  who  bid  ^560.  We  ean 
hardly  understand  bow  such  an  arrangement 
tended  to  defraud  any  one.  The  lands  were 
to  be  put  ap  at  public  auction.  The  highest 
bidder  would  take  the  premises.  By  the 
agreement  with  plaintiff  the  defendant  was 
at  liberty  to  Md  any  amount  he  chose.  The 
more  he  bid,  the  more  the  minor  wonld  re- 
ceire  for  her  share.  Tbe  agreement  related 
to  the  plalnttfTs  interest  only.  This  she  bad 
the  right  to  sell  at  any  amount  she  might 
agree  upon.  We  find  no  error  In  the  record. 
Judgment  affirmed.  The  other  Justices  con- 
curred. 


MORAN  T.  MOBAN  et  aL 
(Snpreme   Court  of   MieblKan.    Jnly  2,   tS95.) 

BJBCTMSXI — COKTVIANCB    BT     InCOUPETENT 

Pkrsom. 
A  deed  by  a  person  non  c(»npo8  mentis, 
executed  before  a  guardian  has  been  appointed 
for  him,  is  voidable  merely;  and  therefore  he 
cannot  sue  in  ejectment  to  recorer  the  land 
conveyed,  but  must  first  sue  in  equity  to  annul 
the  deed. 

Brror  to  circuit  court,  Wayne  ootinty;  Jo- 
BCfpb  W.  Donovan,  Judge. 

Ejectment  by  William  Q.  M:oran,  by  Jctan 
H.  Thoinaa,  his  general  guardian,  against 
William  B.  Moran  and  another.  There  waa 
a  Judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 

James  H.  Pound,  for  appellant.  Edwin  F. 
Ck>n^y  and  Orla  B.  Taylor,  for  api)e]lees. 

LONQ,  J.  This  is  an  action  of  ejectment 
oonunenced  for  tbe  purpose  of  recovering  pos- 
session of  certain  lands,  and  of  setting  aside 
a  deed  given  by  plaintiff  to  defendant  Wil- 
liam B.  Moran's  grantor,  on  the  ground  that 
plaintiff  was  incompetent  to  execute  the  deed 
at  the  time  it  was  given.  On  the  trial  in 
the  court  below,  counsel  for  plaintiff  offered 
to  show  that,  "from  1874  up  to  the  year  1886, 
the  plaintiff  was  a  totally  Incompetent  per- 
son mentally  on  tbe  subject  of  in-operty  and 
prop»ty  dealings;  tbat  In  1874  he  wais  pos- 
sessed in  fee  simple  of  the  land  described  in 
the  declaration,  and  that  he  never  In  any 
hicid  Interval  executed  any  conveyance  or  di- 
vested himself  of  that  title;  that  he  was  ad- 
judged formally  an  incompetent  person  in 
the  year  1885,  and  subsequent  to  the  making 
of  the  deeds  from  plaintiff  to  George  Hen- 
drie,  and  from  Hendrle  to  defendant,  said 
Uendrie  acting  for  defendant;  that  plaintiff 
Intends  to  offer  evidence  tending  to  show 
to  this  Jury  that,  at  the  time  of  the  mak- 
ing of  this  deed  to  George  Hendrle  (April  5, 
1882),  he  was  such  an  incompetent  person, 
and  that  the  present  defendant  was  well 
aware  of  these  facts;  that  we  are  unable  to 
tell  what  money  plaintiff  received,  if  any, 
with  the  exception  ot  what  has  been  already 


testified  to  by  plaintiff's  daughter,  and  that 
the  defendant  William  Chauvlo  was  simply 
the  tenant  in  possession  of  Mr.  Monui,  de- 
fendant, and  is  made  a  defendant  because  tbe 
statute  requires  it;  that,  so  far  as  the  facts 
and  merits  on  which  plaintiff's  case  is  based, 
we  rest  upon  the  fact  that  plaintiff,  Moran, 
was  incompetent  to  convey  property  at  the 
time  it  is  claimed  that  the  deed  was  made 
by  him  to  George  Hendrle,  through  whom 
the  defendant  William  B.  Moran  claims  title; 
that  the  deed  so  given  was  and  is  an  abso- 
lute nullity."  After  this  offer  of  evidence 
was  made,  the  court  directed  verdict  In  fa- 
vor of  defendant,  on  the  ground  that  the  pro- 
ceedings to  set  aside  this  deed  should  be  In 
equity,  and  not  in  an  action  at  law. 

The  facts,  so  far  as  developed  on  tbe  trial, 
are  that  on  December  13,  1872,  the  plaintiff 
and  defendant  Moian  purchased  private  claim 
686  for  $6,000;  that  tiUe  was  taken  ia  the 
name  of  defendant  A  division  was  there- 
after made  of  the  tract,  plaintiff  taking  the 
east  half.  He  at  once  went  Into  possession 
with  bis  family,  and  remained  there  until 
about  April  6,  1882,  whea  he  sold  to  George 
Hendrle,  and  three  days  later  Hendrle  sold 
to  defendant  Moran.  The  consideration  nam- 
ed in  the  deed  from  plaintiff  to  Hendrie  was 
17,600.  Upon  the  trial,  plaintiff's  counsel 
stated  that  be  had  no  evidence  upon  tbe  ques- 
tion as  to  whether  this  consideration  was 
paid,  except  the  cross-examination  of  defend- 
ant. The  place  was  mortgaged  for  aboDt  $4,500. 
The  testimraiy  of  plaintiff's  danghtn'  shows 
that  plaintiff's  wife  applied  tor  divorce  from 
him  in  tbe  latter  part  oif  the  year  1881.  The 
sale  of  the  farm  was  made  about  tbe  time  the 
divorce  proceedings  were  concluded,  and  Mrs. 
Moran  got  about  (800;  and  it  Is  claimed  that 
plaintiff  must  have  realized  something  from 
the  sale,  as  he  traveled  most  of  the  time 
after  that  for  the  next  two  or  three  years. 
The  plaintiff  returned  to  Orcese  Pointe,  and 
remained  until  November  8,  1887,  when  a 
guardian  was  appointed  over  him  as  an  in- 
competent, and  he  was  sent  to  the  Retreat 
at  Dearborn. 

The  only  question  raised  is  whether  the 
remedy  of  plaintiff  Is  In  equity.  It  is  not 
disputed  but  that  the  deed  was  given  as 
claimed,  and  imports  the  consideration  nam- 
ed; and  It  also  appears  tbat  the  $4,500  mort- 
gage was  paid  off,  and  Mrs.  Moran  had  $900 
ctf  tbe  purctiase  money;  and  counsel  insists 
tbat  it  is  apparent  that  the  plaintiff  had 
quite  a  considerable  sum  of  money  from  tbe 
sale.  Tbe  sole  reason  for  avoiding  the  deed 
is  that,  at  the  time  It  was  given,  the  plain- 
tiff was  incompetoit  to  make  It  No  guard- 
ian bad  benj  appointed  over  him  at  that  time, 
and  none  was  appointed  until  in  1S87.  As  a 
record  title  the  deed  of  defendant  Is  perfect; 
but  plaintifl's  counsel  Insists  that,  while  a 
conrt  of  equity  might  set  aside  the  deed,  yet 
tbe  question  is  Mie  which  is  triable  In  a  court 
of  law,  before  a  Jury  as  well.  We  cannot 
agree  with  this  rontention.  TUe  record  shows 
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concluslTely  that  no  adjudication  had  been 
had  upon  the  Incompetency  of  the  plaintiff 
until  after  the  deed  was  executed.  The  deed 
wag  not  tberafore  absolutely  void,  but  void- 
able. Walt  V.  Maxwell,  5  Pick.  217;  Ingn.- 
ham  V.  Baldwin,  9  N.  Y.  45;  Carrier  v.  Sears, 
4  Allen,  336;  HaUett  v.  Oakes,  1  Cush.  296; 
Chew  T.  Bank,  14  Md.  299;  Hovey  v.  Hob- 
sou,  53  Me.  453;  Breckenridge  v.  Ormsby, 
1  J.  J.  Marsh.  236;  Nlchol  v.  Thomas,  53  Ind. 
42;  Eaton  ▼.  Eaton,  37  M.  J.  Law,  108. 
There  Is  not  an  unanimity  of  opinion  wheth- 
er the  deed  is  merely  voidable  on  the  ques- 
tion of  the  necessity  of  restoring  the  pur- 
chase money,  and  placing  the  grantee  in  the 
same  position  that  he  occupied  before  the 
executl<Mi  of  the  deed,  in  cases  where  the 
grantee  acted  without  notice  of  the  grantor's 
&>sanlty  and  in  good  faith.  In  this  state, 
however,  the  questlcxi  is  settled  that  an  in- 
competent person,  under  such  circumstances, 
is  bound  to  do  equity.  Gates  v.  Comett,  72 
Mich.  ^O,  40  N.  W.  740. 

It  is  not  insisted  in  the  prescint  case  that 
the  defendant  should  be  placed  in  statu  quo, 
as  a  condition  precedent  to  the  commence- 
ment of  suit;  but  it  Is  in^ted  that  he 
should  place  himself  in  that  tribunal  which, 
if  it  finds  the  deed  voidable,  and  avoids  it, 
can  still  make  the  amount  paid  a  lien  up<Hi 
the  land.  In  Oates  v.  Comett,  supra,  this 
court  set  aside  the  contract,  but  made  the 
amoimt  of  benefit  received  by  the  incompe- 
tent a  charge  upon  the  land.  It  is  true,  as 
contended,  that  the  uniform  practice  in  this 
state  has  been  to  test  the  validity  of  deeds 
given  under  the  circumstances  claimed  In 
this  case,  by  a  bill  to  set  them  aside.  No 
case  is  found  where,  under  like  circumstan- 
ces, this  court  has  permitted  a  deed  for  which 
a  consideration  had  been  paid,  and  which 
appeared  to  be  executed  with  due  formality, 
to  be  set  aside  in  an  action  of  ejectment.  It 
has  always  been  dcme  in  equity,  where  the 
interest  of  all  parties  could  be  protected. 
The  cases  of  Winter  v.  Truaz,  87  Mich. 
330,  49  N.  W.  601,  and  McKay  v.  Williams, 
67  Mich.  547,  35  N.  W.  159,  relate  to  deeds 
which  were  prima  facie  fraudulent,  being  In 
direct  violation  of  the  statute.  As  stated  by 
this  court  in  McKay  v.  Williams:  "The 
transaction  bears  upon  Its  face  its  own  con- 
deranaticm;  It  is  prima  facie  void."  In  the 
present  case  the  deed  Is  prima  fade  valid. 
It  conveys  a  perfect  legal  title,  and  Its  ef- 
fect can  be  avoided.  If  at  all,  only  upon 
equitable  grounds. 

Counsel  for  plaintiff  cites  a  large  number 
of  cases  from  other  states  In  which  deeds  of 
incompetents  have  been  set  aside  in  actions 
of  ejectment.  But  as  said  by  this  court  in 
Barrett  v.  Kinney,  44  Mich.  457,  7  N.  W. 
63:  "The  comm<Hi-law  rule,  which  excludes 
all  defenses  in  ejectment  which  are  not  legal, 
has  been  abrogated  in  many  parts  of  the 
Union.  The  courts  of  the  United  States,  how- 
ever, still  adhere  to  It."  Hooper  v.  Scheimer, 
23  How.  235;  Smith  r.  McCann,  24  How.  398; 


Johnstcn  v.  Jones,  1  Black,  209;  Foster  v. 
Mora,  98  U.  S.  425.  It  was  further  said  in 
that  case:  "And  it  also  remains  in  force  in 
this  state;"  and  that  "a  defendant  in  eject- 
ment cannot  Interpose  to  the  action  at  law 
the  merely  equitable  defense  that  the  plain- 
tiff's title  was  fraudulently  obtained."  It  ap- 
peared that  the  deed  was  colinsively  given 
in  executlmi  of  a  land  contract,  possession 
of  which  was  surreptitiously  obtained  in  the 
absence  of  the  party  holding  it  It  was  held 
tliat  this  deed  was  "not  absolutely  void  in 
law  as  for  fraud,  as  it  passes  the  legal  title 
to  the  grantee  named;  and  the  contract  pur- 
chaser cannot  cause  it  to  inure  to  hlmselt 
except  by  showing  his  equitable  right  and 
title  as  against  the  grantee,  and  this  show- 
ing cannot  be  made  in  an  action  of  eject- 
ment." '  In  Iron  Co.  v.  Thoney,  89  Mich.  231. 
50  N.  W.  845,  it  was  said  that  "nothing  U 
better  settled  in  this  state  tlian  that  in  an 
action  of  ejectment  an  equitable  title  cannot 
be  set  up  as  a  defense  against  a  legal  title." 
In  Paldl  V.  Paldl,  95  Mich.  410,  54  X.  W. 
903,  it  was  said:  "It  is  claimed  that  Justin 
L.  Paldl  obtained  the  deed  from  the  mother 
of  defendant  by  fraudulent  representatiooa. 
This  defense  could  not  be  made  in  an  action 
of  ejectment.  Upon  the  execution  and  de- 
livery of  the  deed  ftom  Angelo  Paid!  and 
his  wife  to  Justin  L.  Paldl,  the  l^;al  title 
passed  to  Justin  L.  Paldl,  and  the  plaintiff 
claims  undtf  a  deed  trtym  Jtistin  L..  This 
traces  the  legal  title  to  the  plaintiff."  In  the 
present  case  the  deed  passed  the  legal  title 
to  Hendrie.  It  cannot  therefore  be  attacked 
in  ejectment.  If  the  plaintiff  has  the  tight 
to  set  the  deed  aside  by  reason  of  his  in- 
competency at  the  time  of  its  execution,  he 
must  proceed  in  a  court  where  the  rights  of 
the  parties  can  be  fully  adjudicated.  This 
cannot  be  done  except  in  equity.  Tbe  Judg- 
ment of  the  court  below  must  be  affirmed. 
The  other  Justices  concurred. 


CONKEY  V.  CARPENTER. 

(Supreme  Court  of  Michigan.    July  2,   1895.) 

Cbedibilitt  of  Witnbss— Convictioh  of  Crimb 

— ixstkootions — vstekinahr  subocon — 

Action  for  Services. 

1.  Where  there  is  evidence  that  a  witness 
has  been  convicted  of  a  criminal  offense,  an  in- 
struction that  the  jury  shall  consider  this  fact  in 
determining  the  credibility  of  hia  evidence  is 
proper. 

2.  An  instructiob  that  the  Jury,  in  determin- 
ing the  credibility  of  tbe  evidence  of  a  witness, 
shall  consider  the  fact  that  he  has  been  inter- 
fered with  by  the  police  for  111  treating  his  wife, 
is  error,  where  there  is  no  evidence  of  such  fact 

3.  It  is  error  to  charge  that  one  testifying 
that  he  had  never  heard  the  reputation  of  a  wit- 
ness for  truth  and  veracity  questioned  at  all  is 
not  entitled  to  the  same  consideration  as  on<> 
who  testifies  that  he  has  heard  it  questioned  and 
discussed  among  the  neighbors  of  sudi  witness- 
es. 

4.  In  an  action  to  recover  for  professional 
services  as  a  veterinary  surgeon,  plaintiff  must 
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prove  his  qnallflcatlon  in  such  profession,  where 
the  statute  imposes  no  restrictions  or  qualifica- 
tions upon  a  person  practicing  such  profession. 

Brror  to  circuit  court,  Kent  county;  Allen 
C  AdBlt,  Judge. 

Action  by  Leonard  L.  Conkey  against  Frank 
L.  Carpenter  for  profesBlonal  services  as  a 
veterinary  surgeon.  From  a  judgment  for 
defendant,  plaintiff  brings  error.    Reversed. 

Hatch  ft  Wilson,  for  appellant  Frank  L. 
Carpento*,  In  pro.  per. 

GRANT,  J.  Plaintiff  brought  suit  in  Jus- 
tice's court  to  recover  ?3.50  "for  services  as 
a  veterinary  surgeon  in  treating  a  horse  for 
the  defendant."  Upon  the  second  trial  in 
the  Justice's  court  plaintiff  recovered  a  ver- 
dict. Defendant  appealed  to  the  circuit 
court  The  case  was  tried  twice  in  that  court, 
and,  upon  the  second  trial,  verdict  and  Judg- 
ment were  for  the  defendant;  and  plaintiff 
has  now  brought  the  case  to  this  court  by 
■writ  of  error.  So  long  as  the  law  permits 
these  petty  cases  to  be  appealed  to  this  court, 
we  have  no  alternative  but  to  dispose  of 
them  upon  legal  principles,  and  reverse  tbem 
for  prejudicial  error.  The  only  en'ors  as- 
signed are  up<m  the  charge  of  the  court.  Two 
of  the  instructions  were  so  clearly  wrong  that 
we  feel  compelled  to  reverse  the  Judgment 

1.  The  court  instructed  the  Jury  as  follows: 
"In  this  case  the  plaintiff  has  admitted,  on 
his  cross-examination,  that  he  was  at  one 
time  tried  and  convicted,  In  Cass  county,  in 
this  state,  of  the  crime  of  larceny  of  nine 
bead  of  cattle,  for  which  he  was  sentenced 
to  imprisonment  for  the  term  of  six  months 
in  the  state  house  of  correction  and  reforma- 
tory, at  Ionia,  one  of  the'  penal  institutions 
of  this  state;  and  something  has  been  said 
about  his  having  been  interfered  with  in 
some  manner  by  the  jxiUce  for  alleged  ill 
treatment  of  Us  wife.  Tou  have  a  right  and 
it  Is  your  duty,  to  take  all  these  matters  into 
consideration  in  arriving  at  the  credibility 
of  the  plaintiff  in  this  case  in  his  own  be- 
half; and  it  is  for  you  to  say,  under  all  the 
circumstances,  whether  or  not  you  will  give 
his  testimony  such  credibility  as  you  will 
give  the  testimony  of  those  whose  lives  have 
not  been  shown  to  have  been  tainted  with 
crime."  The  comment  upon  the  conviction 
and  sentence  was  correct  The  remark  about 
bis  having  been  Interfered  with  by  the  police 
for  ill  treating  his  wife,  was  error,  because 
there  was  no  evidence  whatever  upon  which 
to  base  It  Yet  the  Jury  was  told  that  this 
was  a  circumstance  for  them  to  consider  In 
arriving  at  the  credibility  of  the  plaintiff. 

2.  Testimony  was  introduced  to  prove  the 
plaintiff's  reputation  for  truth  and  veracity 
was  bad,  and  on  bis  part  to  prove  that  It  was 
good.  After  properly  commenting  upon  this 
testimony,  and  saying  to  the  Jury  that  cross- 
examination  usually  revealed  the  real  knowl- 
edge the  witnesses  possessed  on  the  subject 
the  Judge  said:   "Of  course,a  person  who  testi- 


fies he  has  never  heard  the  reputation  of  a 
person  for  truth  and  veracity  questioned  at 
all  is  not  entitled  to  that  consideration  in 
that  respect  that  a  witness  Is  who  testifies 
that  he  has  heard  it  questioned  and  discussed 
among  neighbors  of  such  a  person."  The 
Insti-uctloa  was  clearly  erroneous.  The  pre- 
sumption is  that  men  are  truthful.  The  fact 
that  a  man  or  a  woman  dally  walks  among 
his  or  her  neighbors  without  an  attack  from 
even  the  tongue  of  slander,  touching  his  or 
her  cliaracter  for  honesty,  truthfulness,  and 
virtue,  is  evidence  of  good  reputation  In  these 
respects.  The  manor  woman  of  unsullied  char- 
acter needs  not  to  have  that  character  dis- 
cussed, questioned,  or  talked  about  In  order  to 
establish  that  reputation  to  which  the  neigh- 
bors may  testify.  To  discuss  and  talk  about  it 
may  imply  doubt  Absolute  silence  usually 
means  confidence  in  one's  integrity  and  truth- 
fulness, and  is  the  sound  basis  of  a  good  repu- 
tation. The  supreme  court  of  Alabama  has 
said:  "To  acquire  a  knowledge  of  a  pei-son's 
character,  it  iB  not  necessary  to  know  all  his 
neighbors,  or  to  hear  any  one  speak  of  his 
disposition  to  tell  the  truth,  or  his  integrity 
drawn  in  question.  His  virtues  may  be  uni- 
versally acknowledged,  and  the  bright  spots 
so  prominent  that  his  reputation  exhlbits.no 
dark  traits.  The  veracity  of  such  a  man 
would  rarely  be  spoken  of,  and,  if  at  all,  in 
no  other  than  terms  of  commendation." 
Hadjo  V.  Gooden,  13  Ala.  718.  See,  also, 
Dave  V.  SUte,  22  Ala.  37;  Ward  ▼.  State,  28 
Ala.  63;  ChUds  r.  State,  55  Ala.  28.  The  su- 
preme court  of  Missouri  has  said:  "That 
reputation  may  with  Justice  be  called  good 
which  no  slanderer  has  ever  mentioned  to 
even  so  much  aa  question.  When  it  can  be 
said  of  a  man  by  those  well  acquainted  with 
him  that  they  never  heard  his  reputation  as 
to  truth  and  morals  discussed,  denied,  or 
doubted.  It  Is  equivalent  to  passing  upon  him 
the  highest  encomium."  State  v.  Orate,  68 
Mo.  26. 

8.  The  circuit  Judge,  after  stating  the 
claims  of  the  parties,  said  to  the  Jury  that 
"the  plaintiff,  by  holding  himself  out  to  the 
defendant  as  a  veterinary  surgeon,  contract- 
ed to  be  possessed  of  the  necessary  skill  and 
learning,  and  that  it  devolved  upon  him  to 
show  by  a  preponderance  of  the  evidence 
that  be  had  acquired  and  possessed  the  nec- 
essary learning  and  skill  to  practice  intelli- 
gently and  usefully  this  profession  to  which 
he  claims  to  belong."  The  plaintiff,  in  bis 
declaration,  alleged  that  he  was  a  veterinary 
surgeon.  He  held  himself  out  to  the  defend- 
ant as  such.  Bishop,  in  his  work  on  Con- 
tracts (section  1416),  says:  "A  physician,  sur- 
geon, or  dentist  undertakes  in  law  to  supple- 
ment his  reasonable  care  and  honest  en- 
deavors with  ordinary  professional  skill." 
This  applies  to  a  veterinary  surgeon.  It  re- 
quires education  to  be  able  to  treat  diseases 
of  dumb  animals  as  'well  as  diseases  of  men. 
There  is  no  presumption  of  qualification. 
He  deemed  it  essential  to  allege  it  in  his 
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declaration.  If  It  was  an  essential  allega- 
tion. It  was  equally  essential  that  he  shonld 
establish  It  by  proof.  If  he  were  simply  a 
"quack,"  without  education  or  experience, 
and  was  employed  by  the  defendant  upon 
the  representation  that  be  was  a  qualified 
veterinary  surgeon,  he  could  not  recover. 
Professional  employment  stands  upon  a  dif- 
ferent basis  from  other  businesses.  Pennock 
V.  Fuller,  41  Mich.  153,  2  N.  W.  176.  and  au- 
thorities there  cited.  PlalntlfT  admitted 
that  he  bad  never  studied  veterinary  sur- 
gery except  during  the  six  months  that  he 
was  confined  in  prison  at  Ionia.  We  are 
pot  aware  that  it  is  a  part  of  the  punish- 
ment inflicted  upon  convicts  in  that  institu- 
tion to  study  veterinary  surgery,  nor  that 
they  furnish  a  library  to  them  for  that  pur- 
pose. His  education  and  experience  were 
peculiarly  within  his  own  knowledge.  It 
was  Incumbent  ux>on  him  to  prove  them,  and 
■not  upon  the  defendant  to  disprove  them. 
PhyBldans  who  are  graduates  of  medical  col- 
leges, or  are  admitted  to  practice  under  the 
laws  of  the  state,  will  be  presumed  compe- 
tent, and  malpractice  will  then  be  the  only 
question  to  determine  in  the  Individual  case. 
My  attention  has  been  called  to  the  follow- 
ing statement  in  2  Am.  &  Ehtg.  TEnc.  Law,  p. 
444:  "When  the  question  of  license  or  quali- 
fication of  a  physician  arises  collaterally  in 
a  civil  action  between  party  and  party,  or 
between  the  doctor  and  the  one  who  employs 
him,  then  the  license  or  due  qualification  un- 
der a  statute  to  practice  will  be  presumed, 
and  the  burden  of  proof  thrown  upon  nlm 
who  denies  such  qualification  or  license.  But 
in  case  of  a  prosecution  In  behalf  of  the  pub- 
lic the  rule  Is  otherwise,  and  in  such  cases 
license  or  due  qualification  under  the  statute 
48  not  presumed,  and  it  rests  with  the  de- 
fendant to  prove  it."  The  principal  cases 
■cited  In  support  of  this  rule  are  City  of 
Chicago  v.  Wood,  24  111.  App.  40,  from  which 
the  language  Is  taken,  and  Williams  v.  Peo- 
ple, 20  111.  App.  92.  Whatever  soundness 
there  may  be  In  holding  a  presumption  to 
-exist  in  a  civil  case,  but  not  In  a  criminal 
one.  It  is  sufficient  to  say  of  these  authori- 
ties that  they  are  based  entirely  upon  the 
statute.  It  Is  there  said  that  "the  reason 
why  the  license  will  be  presumed  where 
there  is  no  evidence  to  the  contrary  rests  up- 
on the  principle  tliat,  when  an  act  is  re- 
quired by  abs<dute  law  to  be  done,  the  omis- 
sion of  which  would  be  a  misdemeanor,  the 
law  presumes  It  has  been  done,  and  there- 
fore the  party  relying  on  the  omission  must 
make  some  proof  of  It  although  It  be  a  nega- 
tive." The  contrary  doctrine  was  formerly 
held  by  the  same  court,— City  of  Chicago  t. 
Honey,  10  III.  App.  535;  but  that  case  is 
overruled  expressly  by  City  of  Chicago  r. 
Wood.  In  Pearce  v.  Whale,  5  Bam.  ft  C. 
38,  also  dted  to  sustain  the  above,  plalntltT 
was  an  attorney,  and  brought  suit  for  serv- 
ices as  such  In  conducting  a  suit  for  defend- 
ant.   The  defense  was  that  he  had  not  been 


readmitted    an    attorney    ot   the   eooit    of 
queen's  bench,  and  had  not  taken  out  a  cer- 
tificate from  1814  to  1820,  incloMTe.  as  re- 
quired by  the  statute.     He  was  admitted  an 
attorney  of  that  court  in  1782.     It  was  held 
that  he  had  made  a  prima  fade  case  that  he 
was  an  attorney  of  the  court  of  conunon 
pleas  by  having  acted  in  that  character,  and 
it  was  therefore  incumbent  on  the  defendant 
to  show  that  he  had  never  been  readmitteil 
as  an  attorney  of  that  court.    These  aatbop- 
Ities   do   not   bear   upon   the  present   case, 
where  no  qualifieations  are  prescribed   by 
statute.     In  Sutton  v.  Facey,  1  Mlcta.  243. 
the  question  arose  upon  the  exemption  of  a 
horse  claimed  to  have  been  used  by  Facey 
In  his  business  as  a  physician.     It  was  there 
held  to  be  the  general  rule  vbat,  where  the 
plaintiff   alleges  generally   tlmt   be    was  a 
physician,  parol  proof  of  his   having  prac- 
ticed as  such  was  prima  facie  sufficient  evi- 
dence of  professional   character;     citing   2 
Starkle,  Ev.  218,  and  note  10.     The  cooit. 
after  laying  down  this  rule,  say:    "But  this 
rule  assumes  that  practicing  as  such  does 
not  constitute  the  person  a  physician,  but 
only  creates  a  presumption  of  fact  that  be 
is  so,  until  such  presumption  is  rebutted, 
and  Indicates  the  same  distinction  between 
those  who  are  physicians  and  those  who  pro- 
fess and  'bold  themselves  out'  to  be  such 
without  possessing  the  requisite   qnaUflca- 
tions."    Speaking  of  another  portion  of  tbe 
charge  of  the  court  to  the  jury,  it  to  further 
said:    "The  language  used  by  tbe  court  be- 
low Implies  that.  If  Facey  was  occupied  in 
the  business  of  practicing  physic,   be   was 
therefore  a  physician,  within  the  meaning 
of  the  exemption  law,  whether  he  had  any 
knowledge  of  diseases  and  remedies  or  not. 
In  this  portion  of  the  ctiarge,  we  think,  the 
court    below    erred."     In   3    Walt,    Act.    ft 
Def.,  at  page  595,  it  is  said:   "One  wbo  of- 
fers himself  for  employment  in  a  profes- 
sional capacity  undertakes  that  he  posaessrs 
that  reasonable  degree  of  learning  and  skill 
which  Is  ordinarily  possessed  by  professors 
of  the  same  art  or  science,  and  which  is  or- 
dinarily regarded  by  the  community,  and  by 
those  conversant  with  tbe  employment,   as 
necessary  to  qualify  him  to  engage   in   tbe 
buslnesa"     If  this  be  the  rule,  it  follows 
that  tbe  onus  probandi  to  on  him.      Prao- 
tically,  the  burden  of  proof  upon  this  point 
was  assumed  by  the  plaintiff  upon  the  triaL 
for  his  attorney,  at  the  iKijiuning,  asked  him 
alwut  his  experience  In  the  business   of  a 
veterinary  surgeon,  and  he  testified  that  h« 
had  been  engaged  In  it  for  16  years.     I  think 
it  to  the  common  practice,  when  a  prxifesi- 
sionol  man  sues  for  services  as  such,  to  proT» 
his  qualification.     This  to  done  by  showing 
his  admission  to  practice  under  tbe  statute, 
bis  graduation  from  some  reputable  college 
or  school,  or  his  study  and  experience.  If  hit 
right  to  practice  Is  not  regulated  by  statute 
I  think  the  instruction  was  correct 
The  record  In  tbto  case  contains  72 
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This  -was  wholly  nnneeessary.  A  'brief  state- 
ment of  5  or  6  pages,  showing  what  the  evi- 
dence tended  to  prove,  would  hare  been  snffl- 
clent  to  raise  all  the  questions.  For  this 
reason,  no  costs  will  be  allowed  the  appel- 
lant for  printing  the  record.  Judgment  re- 
versed, and  new  trial  ordered. 

McGRATH,  C.  J.,  and  LONG,  J.,  concur. 
HOOKER  and  MONTGOMERY,  JJ.,  c«M»cur 
In  the  result. 


TANNER  V.  PAGE. 

(Supreme  Court  of  Michigan.    July  2,  1B85.) 

PuusiNS  —  Bill   of   Partictilahs  —  Bsgt   ahd 

Secosdabt  Btidbnoe— Monbt  Had 

AND   KkCEITED. 

1.  A  bill  of  particulars  describing  generally 
the  character  of  plaintiff's  claim  is  sufficient  to 
admit  testimony  of  tlie  contents  thereof,  unless 
defendant  calls  for  a  more  specific  bill. 

2.  It  was  not  error  to  exclude  secondary 
evidence  of  the  contents  of  a  writing,  where  Its 
absence  was  not  fully  accounted  for. 

3.  Where  a  written  instrument  recited  that 
certain  aceoimtg  were  assigned  to  defendant 
for  collection  for  a  reasonable  compensation, 
evidence  that  the  assignor  suggested  10  per 
cent  in  Hen  thereof  is  not  admissible  to  fix  the 
amount  of  aach  compensation. 

4.  It  must  be  shown  that  a  witness  knows 
or  hns  some  means  of  knowing  a  fact  before  his 
testiuiony  is  admissible. 

5.  Whether  certain  goods  In  transit  were 
included  in  a  lost  bill  of  sale  is  a  question  of 
fact  for  the  jury. 

6.  An  action  for  money  had  and  received 
will  lie  against  one  with  whom  socoants  were 
left  for  collection,  he  to  pay  creditors  from  the 
proceeds,  on  his  refusal  to  account  for  ttie  bal- 
ance. 

7.  Defendant  held  certain  accounts  for  col- 
lection, and  from  the  proceeds  thereof  was  to 
pay  the  assignor's  creditors.  Mdd,  that  defend- 
ant was  justified  in  paying  a  tax  due  from  the 
assignor  to  the  state. 

Error  to  circuit  court,  loola  county;  Sher- 
man B.  DaboU,  Judge. 

Action  by  NeiUe  Tanner  against  Herbert 
L.  Page  for  money  had  and  received.  From 
M  Judgment  for  plaintiff,  defendant  briikgs 
error.    Modified  and  affirmed. 

H.  L.  Van  Benschoten  and  R.  A.  Hawley, 
for  appellant.  McGarry  &  Nichols  (M.  A. 
Nichols,  of  counsel),  for  appellee 

McGRATH,  C.  J.  PlaintlfTs  husband  was 
In  December,  1892,  in  the  hardware  business 
at  Beldlng.  For  some  unexplained  reason  he 
desired  to  close  out  his  business  and  get 
away.  He  transferred  his  stock  of  goods  to 
defendant  In  consideration  of  a  sum  of  money 
which  was  paid  to  him.  The  controversy  here 
arises  respecting  certain  accounts  receivable, 
connected  with  the  business,  which  were 
tnrned  over  to  defendant.  A  formal  bill  of 
sale  was  made  to  defendant  of  these  ac- 
counts. At  the  same  time  defendant  signed 
and  gave  back  to  M.  J.  Tanner  the  following: 
"Received  of  M.  J.  Tanner  book  accounts  and 
notes,  for  which  I  agree  to  pay  to  his  cred- 
itors as  fast  as  received,  or  to  Us  wife,  ex- 
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cept  a  reasonable  amount  for  collection." 
Tills  suit  was  commenced  in  January,  1894,  to 
recover  the  balance  remaining  in  defendant's 
hands  after  the  payment  of  the  creditors. 

The  first  contention  is  that  the  coart  should 
have  excluded  all  testimony  Ijecause  of  the 
insufficiency  of  plalntifTs'blll  of  particulars. 
The  bill  described,  generally,  the  character 
of  plalntlfTs  claim.  It  referred  to  accounts 
left  with  defendant  for  collection.  If  not  suf- 
ficiently full,  defendant  should  have  called 
for  a  more  specific  bill.  Freehllng  v.  Ketcb- 
vm,  39  Mich.  299;  Township  of  Buckeye  v. 
Caark,  90  Mich.  432,  51  N.  W.  528. 

It  is  next  urged  that  tlie  court  erred  In  re- 
jecting parol  evidence  on  the  part  of  defend- 
ant of  the  contents  of  the  bin  of  sale  of  the 
stock  of  goods.  The  testimony  traced  the  bill 
of  sale  into  the  bands  of  an  insurance  ad- 
juster, but  failed  to  disclose  any  further  In- 
quiry, and  was  clearly  insufficient  to  warrant 
the  Introduction  of  parol  proof  of  the  contents 
of  the  written  Instrument.  As  bearing  upon 
what  would  be  a  reasonable  compensation 
for  the  collections,  defendant  offered  to  show 
that  at  the  time  of  the  transfer  the  assignor 
suggested  that  10  per  cent  be  inserted  In 
lieu  of  the  provision  made,  but  the  court  re- 
jected the  testimony.  There  was  no  error  in 
this  ruling.  Stange  v.  Wilson,  17  Mich.  841; 
Harrow  Spring  Co.  v.  Whipple  Harrow  Co., 
90  Mich.  150,  51  N.  W.  197. 

Among  the  items  of  indebtedness  alleged 
by  defendant  to  be  yet  outstanding  was  a 
note  of  $100,  given  to  one  Pope.  Plaintiff 
offered  proof  tending  to  show  that  M.  J. 
Tanner  had,  on  the  day  before -he  left,  drawn 
a  check  in  Pope's  favor  for  the  amount  of 
this  note;  that  Pope  had  presented  the  check 
at  the  bank  and  received  the  money  upon  it, 
and  that  tlie  amount  had  been  entered  ui)on 
the  books  by  M.  J.  Tanner  as  a  payment  of 
the  note.  The  defendant  sought  to  show  that 
the  sum  so  paid  was  to  apply  upon  a  claim 
for  injuries  to  Pope's  son,  caused  by  Tanner. 
One  Ward  was  called  by  plaintiff  to  prove 
the  payment  Upon  cross-examination  Ward 
was  asked  if  he  did  not  Imow  tliat  it  was  on 
account  of  this  l)oy  that  Tanner  fled  the  coun- 
try. The  court  properly  rejected  the  testi- 
mony. No  proper  foundation  had  been  laid 
for  the  introduction  of  the  testimony.  In 
the  absence  of  some  means  of  knowing  the 
fact,  the  answer  would  be  but  au  expression 
of  an  opinion  or  a  suspicion. 

Respecting  the  goods  in  transit  at  the  time 
of  the  transfer,  there  was  no  proof  that  the 
bill  of  sale  or  the  consideration  therefor  cov- 
ered them.  Plaintiff's  testimony  tended  to 
show  defendant's  admission  that  they  did 
not,  and  that  the  amounts  paid  therefor  were 
not  to  be  charged  up  against  the  collections. 
The  question  was  one  for  the  jury,  and  the 
court  properly  left  It  to  them.  The  instruc- 
tion given  upon  the  subject  fully  protected 
the  defendant 

Defendant  contends  that  under  the  circum- 
stances, a  trust  was  created,  and  that  plain- 
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tUTs  remedy  Is  to  equity  and  not  at  law. 
Conceding  the  existence  of  the  relation,  the 
trust  was  executed  with  the  exception  of 
payment  over.  The  accounts  had  ail  been 
collected  and  the  Indebtedness  discharged. 

It  was  held  in  OaUln  r.  Blrchard,  13  Mich. 
110,  that  when  a  person  assents  to  act  as 
trustee,  in  receiving  money  for  the  benefit  of 
another,  he  becomes  liable  to  an  action  for 
money  had  and  received,  if  he  falls  to  pay 
it  over  according  to  his  duty.  See,  also,  Col- 
lar V.  Collar,  86  Mich.  607,  49  N.  W.  551. 

Defendant  paid  a  tax  of  $75.64  which  was 
assessed  upon  the  stock  of  goods,  and  the 
court  held  that  the  state  was  not  a  creditor, 
within  the  meaning  of  the  term  employed  In 
the  receipt  given  by  defendant  In  this,  we 
think,  the  court  erred.  It  was  clearly  the  In- 
tention of  M.  J.  Tanner  to  provide  for  the 
I)ayment  of  his  debts.  This  was  a  personal 
claim  for  which  a  suit  against  him  would  lie. 
The  amount  will  be  deducted  from  the  Judg- 
ment; otherwise,  the  Judgment  will  be  af- 
firmed, with  costs  to  defendant 

Less  than  three  pages  of  defendant's  brief 
are  devoted  to  the  discussion  of  the  question 
relating  to  the  taxes,  and  a  record  of  but  a 
few  pages  would  have  been  sufficient  to  raise 
that  question.  Defendant  will  be  limited  in 
the  taxation  of  bis  costs  for  printing  to  10 
pages  of  record  and  6  pages  of  brief. 

Judgment  modified  and  affirmed.  The  oth- 
er justices  concurred. 


TUNNINGLT  V.  BUTCHER. 
(Supreme  Court  of  Michigan.    July  2,  1885.) 

SeBVICB  Of  ATTACHMBITT— APPIIRAIIOB— WJlIVIR. 

1.  Under  How.  Ann.  St  fl  6840,  6841,  pro- 
viding that  the  constable  shaU  execute  a  writ 
of  attachment  at  least  six  days  before  the  re- 
turn thereof,  by  seizing  the  goods,  and  servingr, 
either  personally  or  by  sabetitntion,  a  copy  on 
defendant  a  seizure  made  on  the  19th,  and  serv- 
ice on  the  24th,  under  a  writ  returnable  on  the 
28th,  are  void. 

2.  In  attachment  before  a  Justice  where  the 
service  was  defective,  an  appearance  and  con- 
sent to  an  adjonmment  "without  prejudice," 
do  not  waive  Uie  defective  service. 

Error  to  circuit  court,  Genesee  connty; 
Charles  H.  Wisner,  Judge. 

Trover  by  Jennette  L.  Tunnlngly  against 
George  W.  Butcher.  From  a  judgment  for 
plaintiff,  defendant  brings  error.    Affirmed. 

Henry  C.  Van  Atta,  for  appellant  Albert 
L.  Chandler,  for  appellee. 

McGRATH,  C.  J.  Plaintiff,  who  is  the 
wife  of  George  B.  Tunnlngly,  brings  trover 
for  the  value  of  a  halter-broken  two  year  old 
colt  seized  by  defendant,  a  constable,  upon 
an  execution  against  George  B.  Tunnlngly  In 
a  suit  commenced  by  attachment    The  court 


properly  held  that  the  attachment  proceed- 
ings were  void.  The  writ  was  served  by  seiz- 
ing the  property  on  the  19th  day  of  Jiay, 
1802,  and  leaving  a  copy  of  the  attachmeat 
and  Inventory  at  the  last  place  of  resideoct 
of  the  defendant  on  the  24th  day  of  Mar. 
1892.  The  writ  was  returnable  May  2S,  ISe 
The  statutes  provide  that  the  constable  shall 
execute  the  writ  at  least  six  days  before  tin 
return  thereof,  by  seizing  goods  and  chattels 
sufficient  to  satisfy  the  demand  and  costs, 
making  an  Inventory  thereof,  and  serving  a 
copy  of  the  attachment  and  inventory  upon 
the  defendant,  if  he  can  be  found  within  tbe 
county.  If  he  cannot  be  found  within  Ok 
county,  that  he  shall  leave  a  copy  of  the  at- 
tachment and  Inventory  at  the  last  place  ot 
residence  of  the  defendant  How.  Ann.  St  i! 
6840,  0841.  Under  the  statute,  whether  tlie 
service  be  personal  or  substituted,  it  must  Ik 
made  at  least  six  days  before  the  return  iaj 
thereof.  It  was  claimed,  however,  that  tlie 
justice's  docket  showed  that  the  defendant 
had  appeared  In  the  attachment  proceeding. 
The  docket  entry  was  as  follows:  "May  SStb, 
at  10  o'clock  In  the  forenoon,  suit  called.  Par- 
ties present,  and  answer  to  suit  by  their  at- 
torneys,—Henry  C.  Van  Atta  for  the  plaintlfl. 
Chandler  &  Teegal  for  the  defendants;  and 
by  mutual  consent  of  parties  the  above  suit 
was  adjourned,  without  pleadings  or  prejo- 
dlce  to  either  party,  until  the  15tb  day  of 
June,  1882,  at  10  o'clock  a.  m.  June  15th, 
1892,  at  10  o'clock  in  the  forenoon,  suit  called 
Plaintiff  appears,  and  answers  to  suit  De- 
fendant appears,  not  in  answer  to  suit  but 
for  the  purpose  of  filing  an  objection  in  wilt- 
ing, and  on  file  with  the  court.  PlalntUt  de- 
clares," etc.  It  cannot  be  said  that  this  was 
such  an  appearance  on  May  28th  as  waived 
the  defect  In  the  service  of  process.  The  evi- 
dent purpose  of  the  language,  "without  prej- 
udice," was  to  save  the  right  to  raise  the 
question  as  to  the  defect  in  the  service. 
George  B.  Tunnlngly  was  a  farmer,  and  was 
at  that  time  absent  from  home,  preparing  to 
homestead  a  piece  of  land.  The  colt  and 
another  were  kept  with  reference  to  their 
use  for  farming  purposes.  Plaintiff  claimed 
that  this  colt  was  her  Individual  property. 
The  trial  court  instructed  the  jury  as  to  what 
property  was  exempt  under  the  statute;  that 
after  levy  it  was  the  duty  of  the  officer  to 
give  an  opportunity  to  claim  the  statutorr 
exemption;  that  this  had  not  been  done; 
that  if  they  found  that  the  property  seized 
was  the  property  of  the  husband,  but  was 
exempt,  they  should  find  for  plaintiff;  that 
in  such  case  the  statute  (How.  Ann.  St  i 
6297)  gave  the  wife  the  right  to  Doatntaln  the 
action;  that  if  the  colt  was  in  her  possession. 
<Hr  If  it  was  her  property,  she  was  entitled 
to  recover.  There  was  no  error  in  these  In- 
structions, and  the  judgment  Is  affirmed. 
The  other  justices  concurred. 
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THURBBR  et  al.  v.  BATTBT. 

(Snpreme  Conrt  of  Michigan.     Jnir  2,  ISUS.) 

COSBTBUCTIOM  OF  WlU.— LeOJlO»»— FCHD  FOB 
P^TUBST. 

Deceased  waa  possessed,  as  be  knew,  of 
no  property  other  than  that  mentioned  in  clause 
10  of  his  will,  and  that  devised  to  him  by  his  un- 
cle, whose  wife  had  a  life  interest  therein,  with 
an  expectancy  of  20  years.  He  made  seTeral 
bequests  mainly  for  the  support  and  education 
of  minor  children,  and  then  bequeathed  the  prop- 
erty mentioned  in  clause  10  to  his  sister,  anil  also 
Kave  her  the  property  left  by  hia  uncle,  subject 
to  certain  charges.  If  paid  out  of  the  prop- 
erty left  by  his  uncle,  tne  legacies  and  other 
charges  would  nearly  exhaust  it  He  wrote  his 
Bister  a  short  time  before  his  death  that  he  had 
given  her  a  liberal  share  of  this  property.  HM, 
that  It  waa  testator's  intention  that  the  legacies 
should  be  paid  out  of  the  pToi>erty  mentioned  in 
clause  10: 

Appeal  from  clrcalt  court,  Wayne  county, 
In  chancery;   William  L.  Carpenter,  Judge. 

Bill  by  Henry  T.  Thurber  and  another,  ex- 
ecutorB  and  trustees,  against  Charles  H.  Sin- 
clair and  others,  for  the  construction  of  the 
will  of  Samuel  B.  Sinclair.  From  a  decree 
construing  the  will,  Margrette  Sinclair  Bat- 
tey  appeals.    Affirmed. 

The  bill  In  this  case  Is  filed  to  obtain  the 
constmctton  of  the  will  of  Samuel  B.  Sin- 
clair. It  was  executed  May  7,  1882,  and  he 
died  the  30th  of  the  same  month.  The  first 
and  second  clauses  provided  for  his  debts 
and  funeral  expenaes,  a  headstone  for  his 
grave,  and  the  specific  bequest  of  his  house- 
hold furniture.  Clauses  8  and  9  are  also 
specific  beqnests.  It  is  necessary  to  give  the 
remainder  of  the  will  in  full,  and  it  reads 
as  follows:  "(3)  I  give,  devise,  and  bequeath  to 
my  executors  and  trustees,  hereinafter  named, 
the  sum  of  $12,000,  In  trust  for  the  following 
purpose:  I  desire  them  to  Invest  the  same 
as,  in  their  Judgment,  they  deem  best,  and 
to  pay  the  net  income  derived  therefrom  to 

my  sister Sinclair,  wife  of  my  brother 

Charles  M.  Sinclair,  for  the  Joint  support  of 
her  and  their  children,  and  the  education  of 
their  children  until  the  youngest  child  shall 
attain  the  age  of  twenty-one  years,  at  which 
time  I  direct  the  said  $12,000  to  be  divided, 
■bare  and  share  alike,  between  the  issue  of 

my  said  brother  and Sinclair.    Should 

there  not  be  any  lawful  issue  of  my  said 
brother  living,  under  which  this  bequest 
could  become  operative,  I  direct  my  execu- 
tors and  trustees  to  pay  said  $12,000  to  my 
sister  Margrette  Battey,  her  heirs.  (4)  I  give, 
devise,  and  bequeath  to  my  executors  and 
trustees  the  sum  of  $3,000,  In  trust  for  the 
following  purpose:  I  desire  them  to  Invest 
said  sum  as  they  deem  best,  the  Income  de- 
rived therefrom,  and  the  principal,  as  fast 
as  may  be  necessary.  In  their  Judgment,  to 
be  paid  to  Mrs.  George  T.  Olmstead,  for  the 
education  of  her  daughter  Jennie,  it  being  my 
desire  that  all  of  said  sum  and  the  Income  be 
used  for  the  education  of  said  Jennie  Olm- 
stead; and  It  is  my  wish  that  her  mother  ap- 
ply such  portion  of  said  sum  In  the  payment 


of  her  own  expenses  as  to  her  may  seem 
proper  In  accompanying  her  said  daughter  to 
the  pursuit  of  her  education.  (6)  I  give,  devise, 
and  bequeath  to  Frances  Charlotte  Dickinson 
and  Don  M.  Dickinson,  Jr.,  children  of  Don  M. 
and  Frances  P.  Dickinson,  the  sum  of  $2,{S00 
each,  to  be  paid  to  their  parents,  and  invested 
by  them  as  they  may  deem  best;  the  principal 
and  accumulation  of  such  bequests  to  be 
turned  over  to  said  children,  respectively,  as 
she  or  he  shtdl  arrive  at  legal  majority.  In 
the  event  of  the  death  of  either  before  at- 
taining legal  majority,  the  whole  shall  go  to 
the  survivor  of  them.  (6)  I  give,  devise,  and 
bequeath  to  Mrs.  Thomas  A  Stephen,  of 
Gait,  Ontario,  the  sum  of  $1,600.  (7)  I  give, 
devise,  and  bequeath  to  my  uncle  David  A 
Sinclair  my  gold  watch  and  chain,  with  the 
request  that  at  his  death  he  leave  it  to  Wal- 
ter S.  Sinclair;  also  the  sum  of  $6,000,  $1,000 
of  which  to  be  paid  out  of  that  portion  of  my 
estate  situate  in  Detroit,  and  $5,000  out  of  the 
estate  left  me  by  my  uncle  Robert  S.  Sinclair, 
as  hereinafter  provided;  provided,  however, 
that,  when  he  shall  receive  said  $S,000,  be 
shall  receive  the  same  in  lieu  of  the  annuity 
In  my  said  uncle's  will  provided  for  him. 
*  *  *  (10)  I  give,  devise,  and  bequeath  to 
my  executors  and  trustees  all  my  life  Insur- 
ance and  the  moneys  realized  therefrom,  and 
all  my  Interests  In  the  firm  of  Sinclair,  Ev- 
ans &  Elliott,  and  all  Interests  in  the  new 
firm  of  Sinclair,  Elliott  A  Co.,  about  to  be 
formed,  and  all  property  and  Interests  I  may 
have  or  be  entitled  to  growing  out  of  any 
business  I  now  have,  or  Into  which  I  may 
hereafter  enter,  in  trust  for  the  following 
purposes:  I  direct  that  all  the  moneys  on  my 
life  Insurance  policies  be  collected,  and  my 
Interest  in  any  business  with  which  I  may  be 
connected  be  dosed  out  as  may  be  conven- 
ient, and  without  Injury  to  the  firms  In  which 
I  may  be  Interested,  and  the  proceeds  there- 
of Invested  by  my  trustees  as  they  may  deem 
best,  and  the  net  Income  derived  therefrom 
to  be  paid  to  my  sister  Margrette  Sinclair 
Battey,  during  her  natural  life.  Should  my 
said  Bister  die  without  leaving  lawful  issue 
her  surviving,  I  give,  devise  and  bequeath 
out  of  said  fund  the  sum  of  $25,000  to  Fran- 
ces Piatt  Dickinson,  wife  of  Don  M.  Dickin- 
B(»i,  and  her  heirs,  forever,  the  balance  of 
said  funds  to  go  as  my  said  sister  in  her  last 
will  may  direct;  provided,  however,  that 
should  her  Issue,  her  surviving,  die  before 
marriage  or  before  legal  majority,  said  be- 
quest to  Frances  Piatt  Dickinson  shall  be- 
come operative.  (11)  All  the  rest,  residue, 
and  remainder  of  my  estate,  both  real  and 
personal,  I  give,  devise,  and  bequeath  to  my 
executors  and  trustees,  with  power  to  sell 
the  same  or  any  portion  thereof  as  they  may 
deem  for  the  best  interests  of  my  estate.  In 
trust,  for  the  following  purposes:  I  desire 
them  to  take  possession  of  the  same,  to 
manage  and  invest  the  Interest  derived  there- 
from, and  accumulate  a  fund.  I  include 
herein  the  property  inherited  from  my  uncle 
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Robert  P.  Sinclair,  so  far  aa  may  be  consist- 
ent with  and  subject  to  the  proTislons  of  my 
said  oncle'ii  wilL  I  desire  my  executors  and 
truBtees  to  ajccnmnlate  such  portion  of  the 
income  derived  from  said  estate  aa  may  be 
agreed  npon  with  the  executrix  named  in  my 
ancle's  -will  after  the  payment  of  all  taxes, 
charges,  and  such  sums  as  may  be  needful 
for  repairs  and  the  preservation  of  the  prop- 
erty, and  after  conforming  to  the  provisions 
of  said  -will  with  reference  to  annuities  and 
th«  allowance  to  my  said  aunt,  Julia  H.  Sin- 
clair, of  such  further  sums  as  to  my  execu- 
tors and  trustees  shall  seem  needful  for  her 
comfort  and  welfare,  and  add  to  such  funds 
so  provided.  After  the  death  of  my  said 
aunt,  I  desire  my  executors  and  trustees  to 
take  absolute  i>os8eBsion  of  said  estate,  and 
manage  the  same;  to  add  the  net  income  de- 
rived from  said  estate  to  said  fund,  until 
said  fund  shall  be  sufficient  to  pay  all  the 
legacies  provided  to  be  paid  In  my  uncle's 
will,  when  I  direct  the  same  paid.  I  hereby 
empower  my  executors  and  trustees  to  sell 
such  portion  of  the  real  and  personal  es- 
tate as  to  them  shall  seem  best,  and  add  the 
proceeds  thereof  to  said  fund,  or  to  invest 
the  proceeds  and  add  the  Income  derived 
therefrom  to  said  fund.  When  said  legacies 
have  been  paid  from  said  fund,  I  dh-ect  my 
executors  and  trustees  to  sell  all  the  real 
and  such  portion  of  the  personal  property  as 
to  them  shall  seem  best,  and  to  pay  from  the 
proceeds  thereof  the  following  sums:  To  my 
cousin  Walter  Scott  Sinclair  the  sum  of  f  10,- 
000;  to  my  cousin  Mrs.  George  F.  Jotmson, 
12,600;  to  Mrs.  Kate  Chauncey,  of  BrooUyn, 
N.  y.,  $2,500;  to  Mrs.  Charles  E.  Hill,  form- 
erly of  Chicago,  $2,500.  Having,  in  clause 
7tb  of  my  will,  bequeathed  the  sum  of  f  6,- 
000  to  my  uncle  David  A.  Sinclair,  I  now  di- 
rect that  $5,000  of  said  sum  be  paid  him 
when  the  above  bequests  are  paid,  subject, 
however,  to  the  conditions  in  said  clause 
mentioned.  All  the  rest,  residue,  and  remain- 
der of  my  property  I  direct  turned  over  to 
my  sister  Margrette  Sinclair  Bettey,  and  her 
heirs,  forever." 

Alfred  Russell,  for  appellant  Charles  B. 
Warren  (Elliott  G.  Stevenson,  of  counsel), 
for  appdlees. 

GRANT,  J.  (after  stating  the  facts).  "The 
cardinal  principle  of  Interpretation  of  wills 
is  to  carry  out  the  intention  of  the  testator,  If 
it  la  lawful,  and  if  it  can  be  discovered." 
Hyer  v.  Beck,  70  Mich.  179,  88  N.  W.  20; 
Hone  V.  Van  Schalck,  3  Barb.  Oh.  488;  Hib- 
ler  V.  Hlbler  (Mich.)  62  N.  W.  382.  "No  rule 
is  better  settled  than  that  the  whole  will  is 
to  be  taken  together,  and  Is  to  be  so  con- 
strued as  to  give  effect,  if  it  be  possible,  to 
the  whole,"  Colton  v.  Cotton,  127  tJ.  S.  309, 
8  Sup.  Ct.  ll&l.  This  rule  is  universal,  and 
cases  are  of  little  value  to  the  courts  unless 
they  substantially  agree  In  their  facts  with 
the  ease  under  consideration,— a.  circumstance 


of  rare  occurrence.  Extraneous  rficninstan- 
ces  are  sometimes  proper  for  coDsideration. 
The  contention  of  the  appellant  is  that  clause 
10  of  the  will  Is  a  apeciflc  beauest  to  her  of 
all  the  property  therein  mentioned,  and  that 
the  bequests  in  clauses  3,  4,  5,  6,  and  7  must 
abate  either  wholly  or  until  the  amoonts 
therefor  can  be  realized  from  the  property 
which  was  devised  to  the  testator  by  tbe  will 
of  his  uncle  Robert  P.  Sinclair.  IbB  testa- 
tor was  very  HI  at  the  time  of  the  execntion 
of  the  win,  and  we  think  it  a  f&ir  Inference 
that  he  executed  it  in  contemplation  of  death. 
He  was  possessed  of  no  other  property  aside 
from  his  household  goods  and  peraoonl  ef- 
fects, which  were  specifically  devised,  except 
that  mentioned  in  clause  10  and  tbat  devisetl 
to  him  by  his  uncle.  Under  the  will  of  Rob- 
ert P.  Sinclair,  his  widow  had  a  life  estate 
in  all  the  property,  both  real  and  personaL 
She  was  90  years  old,  in  good  health,  and. 
according  to  tbe  life  tables,  bad  an  expect- 
ancy of  20  years  of  life.  'Fbe  cbUdren  of 
Charles  M.  Sinclair  were,  at  the  date  of  tbe 
testator's  death,  3  and  4  years  old,  respective- 
ly; Jennie  Olmsteed,  13;  and  the  two  cbil- 
dren  of  Don  M.  Dickinson,  8  and  8  years,  re- 
spectively. The  testatw  was  the  sole  sup- 
port of  his  brother  Charles  and  bis  flamily. 
Did  the  testator  Intend  the  legacies  to  bis 
brother's  children,  as  well  as  the  otlier  be- 
quests, should  be  postponed  until  the  death 
of  the  widow  of  Robert  P.  Sinclair,  and  at 
her  death  be  paid  out  of  tbat  fund?  BucJi  is 
the  appellant's  contention.  It  ts  not  possible 
to  read  this  will  and  come  to  that  concIuBlon. 
These  children,  (or  whose  education  be  pro- 
vided, would,  before  they  could  reeeiTe  any 
benefit  of  these  bequests,  have  passed  the  age 
daring  which  children  are  usually  edacated. 
The  two  children  of  Mr.  DickinsoB  would 
have  passed  the  age  of  21  when  they  were  to 
come  into  poesession  of  the  fimd  and  tts  ac- 
cumulations, while  the  Intent  Is  clear  that  the 
fund  is  to  take  effect  at  his  death,  and  be 
placed  In  the  hands  of  trustees  to  accumulate. 
Under  appellant's  construction,  there  could  be 
no  fund  to  accumulate  until  the  death  of  Mrs. 
Robert  Sinclair.  The  statement  of  the  facts 
is  the  strongest  argument  that  the  testator 
intended  that  the  beneficiaries  named  abouM 
commence  to  receive  the  benefit  of  thenc  leg- 
acies immediately  npon  his  death.  The  prop- 
erty mentioned  in  clause  10  was  of  tbe  value 
of  about  $47,500.  After  paying  these  legacies 
and  tbe  expenses  of  administration,  there 
would  still  be  left  from  $20,000  to  $25,000 
to  invest  for  the  benefit  of  Mrs.  Battey.— 
nearly  or  quite  half  of  the  Detroit  property. 
As  already  stated,  the  testator's  Interest  In 
the  Grand  Rapids  property  devised  to  him. 
was  not  available,  and  he  clearly  undMStood 
and  Intended,  as  appears  from  his  own  will, 
that  that  property  would  not  and  coold  not 
be  used  until  the  death  of  his  aunt.  If, 
therefore,  it  be  held  that  be  Intended  that 
these  legacies  should  eventually  be  realized 
from    that    property,    the    ben^daries    for 
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wbose  support  and  education  he  provided 
would  be  deprtred  of  that  which  the  terms  of 
the  will  expressly  gave  them. 

The  appellant  Ictrodnced  a  portion  of  a  let- 
ter written  to  her  by  the  testator  shortly  be- 
fore his  death,  which  shows  tiis  Intention 
that  these  beqnests  should  be  paid  out  of  the 
property  mentioned  in  danse  10.  It  reads 
as  follows:  "My  own  will  I  made  since  my 
sickness,  and  you  are  amply  provided  for  at 
once  in  case  of  my  death,  and  a  liberal  share 
of  O.  R.  [Grand  Rapids]  property  in  case  of 
two  deaths,  Julia  and  myself."  The  Grand 
Rapids  property  was  valued  at  about  $55,000. 
The  legacies  to  be  eventually  paid  according 
to  the  will  of  bis  uncle  were  $6,100.  Add  to 
this  the  bequests  from  this  fund  under  clause 
11  of  Samud  B.  Sinclair's  will  and  the  be- 
quests now  in  dispute,  and  they  would  con- 
sume nearly  all  of  the  Grand  Rapids  prop- 
erty. If,  therefore,  the  contention  of  the  ap- 
pellant be  sustained,  the  statement  in  this  let- 
ter that  he  had  provided  her  with  a  liberal 
share  of  tliat  prc^erty  would  be  meaningless. 
The  paymmt  of  these  legacies  in  controversy 
ont  of  the  Detroit  property  gives  meaning  to 
the  Iett»-,  and  leaves  from  $22,000  to  $25,000 
of  the  Grand  Rapids  property  for  her.  We 
think  that  the  intention  of  the  testator  clearly 
appears  wldiin  the  four  comers  of  the  Instru- 
ment, and  ttiat  no  reasonable  peraoa  can  read 
it  without  concluding  that  the  testator  in- 
tended that  these  objects  of  his  love  and  af- 
fection should  at  once  receive  the  benefit  of 
his  bequests,  and  that  they  were  to  be  pro- 
vided for  out  of  the  only  fund  which  was 
available  for  that  purpose.  The  following 
cases  are  somewhat  analogous  to  the  present 
one:  Thayer  v.  Flnnegan,  134  Mass.  62; 
aicCom  V.  McGom.  100  N.  Y.  512,  3  N.  E. 
480;  Bevan  v.  Cooper,  72  N.  Y.  323.  Decree 
af&rmed.     The  other  justiceB  concurred. 


O'BRIEN  V.  ALPENA  CIRCUIT  JUDGB. 
(Supreme  Court  of  Midiigan.     July  2,  1896.) 

ABATBMENT  of  SOIT — AXOTBER  ACTION  PEN'DIN'O. 

A  ceetai  que  tmst  filed  a  bill  against  the 
trastee  and  all  bot  one  of  the  other  cestuis  que 
triistent  to  compel  an  accounting  for  money  re- 
ceived by  the  bustee  on  a  judgment  recovered 
as  trustee,  and  to  compel  payment  to  complain- 
nnt  of  a  certain  share  of  the  fund,  alleging,  as 
the  reason  for  not  making  the  other  cestui  que 
trust  a  party,  that  he  consented  to  the  payment 
of  such  share  to  complainant.  Defendants  filed 
picas  in  abatement,  alleging  that  one  of  the  de- 
fendant cestuis  que  truatent  had  filed  a  bill 
against  the  trustee  and  all  the  cestuis  qne  trust- 
ent  for  an  accounting,  respecting  the  same  judg^ 
ment,  and  that  the  bill  in  such  suit  prayed  re- 
lief in  the  same  manner  and  for  the  same  mat 
ters  as  the  present  bill.  Bdd,  that  the  pleiib 
sufficiently  showed  the  identity  of  the  two  suits. 

Petition  by  Michael  W.  O'Brien  against  the 
Alpena  circuit  Judge  for  a  writ  of  mandamus. 
Granted. 

Samuel  L.  May  (Keena  A  Lightner,  of 
cotmael),  for  relator.  J.  Cavanagh  (J.  D. 
Tumbull,  of  counsel),  for  respondent. 


GRANT,  J.  James  D.  Tumbull  filed  a  bill 
In  the  circuit  court  for  the  county  of  Alpena, 
In  chancery,  setting  forth  that  during  the 
pendency  of  the  former  suit  of  Tumbull  v. 
Monaghan,  94  Mich.  87,  53  N.  W.  924.  said 
O'Brien,  as  plaintiff  and  trustee  for  Tumbull, 
O'Brien,  Rothschild,  and  Monaghan,  l)egan  a 
suit  In  the  circuit  court  of  the  United  States 
for  the  Northern  district  of  Illinois  against 
Vider,  KInsella  &  Co.  to  recover  damages 
for  the  refusal  of  that  firm  to  take  and  pay 
for  posts  according  to  a  contract  executed 
between  said  O'Brien,  as  trustee,  and  Vlder, 
KInsella  &  Co.;  that  subsequently  said 
O'Brien  recovered  a  Judgment  for  $6,874.29; 
that  said  O'Brien  has  received  a  portion  of 
said  Judgment;  that  said  Tumbull  is  endtied 
to  48  per  cent  of  said  money  received  upon 
the  Jndgm«it;  and  that  be  has  applied  to 
said  O'Brien  to  pay  him  his  said  share,  but 
that  said  O'Brien  has  refused,— and  prays 
that  an  accounting  additional  to  that  had 
In  the  former  suit  of  Tumbull  v.  Monaghan, 
supra,  may  be  had,  and  said  O'Brien  be  de- 
creed to  pay  complainant  his  share.  The 
Mil  is  filed  against  O'Brien  and  Rothschild, 
and  the  reason  alleged  therein  for  not  mak- 
ing Monaghan  a  party  is  that  he  acknowl- 
edges complainant's  right  to  his  share  of  the 
fund,  and  has  consented  to  Its  payment.  To 
this  bill  each  of  the  defendants  interposed  a 
plea  in  abatement  as  follows:  "TUs  def«id- 
ant,  by  protestation,  neltjier  confessing  nor 
acknowledging  any  or  all  matters  and  things 
In  the  complainant's  bill  mentioned  to  be  true 
in  such  manner  and  form  as  the  same  are 
therein  and  thereby  set  forth  and  alleged, 
doee-  plead  thereunto,  and  for  such  plea  says 
that  on  the  0th  day  of  Febmary,  A.  D.  1895, 
or  thereabouts,  Sigmund  Rothschild,  code- 
fendant  herein,  filed  his  bill  of  complaint  in 
the  circuit  court  for  the  county  of  Wayne, 
in  chancery,  against  James  D.  Tumbull,  com- 
plainant herein,  John  Monaglian,  and  this  de- 
fendant, to  obtain  an  accounting  of  the  mon- 
eys received  by  this  defendant  upon  a  judg- 
ment obtained  by  him  as  trustee,  as  plalntiiT, 
against  Vider,  KInsella  &  Co.,  as  defend- 
ants, in  the  circuit  court  of  the  United  States 
for  the  Northern  district  of  Illinois,  being  the 
same  judgment  as  is  set  forth  in  the  bill  of 
complaint  herein,  and  for  an  accounting  re- 
specting the  trust  fund  and  matters  relating 
thereto  as  in  this  complainant's  bill  of  com- 
plaint mentioned;  and  said  Sigmund  Roths- 
ctilld,  complainant  in  said  bill  of  complaint 
In  the  circuit  court  for  the  county  of  Wayne, 
in  chancery,  prayed  for  relief  against  this  de- 
fendant. James  D.  Tumbull,  complainant  In 
this  case,  and  John  Monaghan,  in  the  same 
manner  and  for  the  same  matters  as  said 
James  D.  Tnrnbull,  complainant  in  this  case, 
prays  for  in  this,  his  present  bill;  that  a  sub- 
poena was  duly  Issued  from  said  circuit  court 
for  the  county  of  Wayne,  in  chancery,  and 
was  duly  served  upon  this  defendant;  and 
that  on.  to  wit,  th»  20th  day  of  March,  A. 
D.  1895.  this  defendant  dulr  filed  and  served 
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his  auswer  to  the  bin  of  complaint  In  said 
cause:  and  that  said  Slgmund  Rothschild, 
complainant  therein,  duly  replied  thereto; 
and  that  said  cause  Is  now  at  Issue;  and  that 
the  said  bill  of  complaint  and  the  several 
proceedings  In  said  cause  now  remain  pend- 
ing and  of  record  in  the  said  circuit  court  of 
the  county  of  Wayne,  in  chancery;  and  that 
said  cause  is  as  yet  undetermined  and  undis- 
missed. All  which  matters  and  things  this 
defendant  avers  to  be  true,  and  pleads  the 
same  to  the  whole  of  said  bill,  and  demands 
the  Jodement  of  this  honorable  court  whether 
he  ouKht  to  be  comi)elled  to  make  any  an- 
swer to  the  said  bill  of  complaint,  and  prays 
to  be  lience  dismissed,  with  his  reasonable 
costs  in  this  behalf  most  wrongfully  sustain- 
ed." The  court  overruled  these  pleas  as  friv- 
olous. The  relator  now  applies  for  the  writ 
of  mandamus  to  compel  the  vacation  of  that 
(Miler. 

While  strictness  is  required  In  pleas  In 
abatement,  still,  where  no  reasonable  doubt 
exists  as  to  the  Identity  of  the  suits,  the  plea 
must  be  held  good.  The  bill  Itself  refers  jto 
TurnbuU  v.  Monaghan,  supra,  and  alleges 
that  the  Judgment  now  in  controversy  arose 
out  of  the  same  cedar  transaction  and  und» 
the  same  trusteeship  which  were  Involved  in 
that  case,  and  prays  for  an  accounting  as  to 
additional  funds  which  have  come  into  the 
possession  of  the  trustee  since  the  former 
suit  was  begun.  The  plea  alleges  that  Mr. 
Rothschild  had  filed  a  bill  in  equity  in  a 
court  of  equal  Jurisdiction,  Involving  the 
same  Judgment,  the  same  trust  fund,  the 
same  parties,  and  for  the  same  relief;  that 
said  cause  was  at  issue  at  the  time  the  pres- 
ent bill  was  filed  In  the  Alpena  circuit,  and 
was  still  pending.  No  one  can  read  the  bill 
and  plea  without  reaching  the  conclusion 
that  the  two  suits  are  identical.  The  plea 
was  sufficient  and,  if  sustained,  It  is  con- 
ceded that  the  second  suit  must  abate.  The 
order  will  issue  as  prayed,  and  the  complain- 
ant be  allowed  the  usual  time  to  take  Issue; 
otherwise  the  plea  will  be  allowed.  The  other 
Justices  concurred. 


BOWMAN  V.  CORK  *t  al. 

(Supreme  Court  of  Michigan.     July  2,  1895.) 

SPBCirio   Perfobmaxce — Drposit  ov   Dsbds    in 
Escrow. 

Where,  under  a  contract  to  exchange  teal 
property,  deeds  were  deposited  in  escrow,  equity 
will  decree  a  specific  periormance  at  the  instance 
of  a  party  who  has  performed  the  conditions  on 
which  the  deeds  were  deposited. 

Appeal  from  circuit  court,  Kent  county,  In 
chancery;  William  E.  Grove,  Judge. 

BUI  by  Mary  A.  Bowman  against  Fred- 
erick Cork  and  others  for  specific  performance 
to  convey  land.  From  a  decree  for  com- 
plainant, defendants  appeal.     Affirmed. 

Lombard  Bros.,  for  appellanta.  Wolcott  ft 
Ward,  for  appellee. 


MONTGOMERY,  J.  The  bill  In  thU  case 
is  filed  to  enforce  the  specific  poformance  of 
the  contract  for  the  exchange  of  a  faim  In 
Allegan  county  for  a  house  and  lot  In  the  dty 
of  Grand  Rapids.  Deeds  wore  executed  and 
deposited  In  escrow,  and  the  conditions  upon 
which  they  were  deposited  have  been  per- 
formed by  the  complainant,  and  the  relations 
of  the  parties  so  changed  that  equity  requires 
the  enforcement  of  the  contract,  unless  the 
reasons  urged  by  the  defendants  shall  be  al- 
lowed to  prevail.  See  Am.  &  Eng.  Bnc.  Ijaw. 
867,  870. 

The  defendants  set  up  In  their  answer  that 
In  the  preliminary  negotiations  leading  up  to 
the  contract  the  complainant  was  guilty  of 
fraud,  the  claim  being  that  complainant  mis- 
represented the  amount  of  tillable  land  on 
the  farm.  No  good  punwse  would  be  served 
by  setting  out  the  testimony  at  lengtli.  A 
thorough  examination  of  the  record  c<Hivin- 
ces  us  that  the  misrepresentations  are  not 
established  by  a  preponderance  of  the  eri- 
dence.  The  circuit  Judge,  who  bad  tbe  ad- 
vantage of  seeing  the  witnesses  and  noting 
their  appearance  on  the  stand,  reached  this 
conclusion,  and  we  think  It  fully  Jastlfled. 
We  are  asked  to  decree  an  accountlns  for  the 
rental  value  of  tbe  premises  occupied  by  the 
defendants,  but  the  decree  below  contained 
no  such  provision,  and  complainant  has  not 
appealed.  The  decree  will  be  affirmed,  with 
costs.    Tbe  other  Justices  concurred. 


MARTIN  V.  ELLIOT. 

(Supreme  Cionrt  of  Mldilgan.     July  2,  1896.) 

BAI.B   or   BORSB  —  Briach   or  Wabraktt — De- 

FBRDART'g  RiOHT  TO  EXAMIXB  HORSB. 

In  an  action  for  breach  of  warranty  on 
the  sale  of  a  horse  the  court  has  no  power  tu 
order  that  defendant  have  the  priTilege  of  send- 
ing a  veterinary  surgeon  into  idalntiff's  stable 
to  examine  the  horse. 

Error  to  circuit  court.  Shiawassee  cotuut; 
Charles  H.  WIsner,  Judge. 

Action  by  Jos^h  Martin  against  Marcos 
D.  Elliot  for  breach  of  warranty  on  the  sale 
of  a  horse.  Judgment  was  rendered  for 
defendant,  and  plalntttf  brings  error.  B«- 
versed. 

Albert  L.  Chandler,  for  appellant.  John  T. 
McCurdy,  for  appellee. 

LONG,  J.  This  action  is  brought  to  re- 
cover damages  for  breach  of  warranty  tn  the 
sale  of  a  mare.  On  the  trial  tbe  pUOntlir 
contended  that  in  tbe  purchase  the  defendant 
warranted  the  mare  sound  and  all  tight. 
whereas  In  fact  she  was  not  sound,  but  sick 
and  disordered,  and  had  been  so  ovez<driTesi 
and  heated  that  she  broke  out  In  blotches 
and  continued  so  up  to  the  time  of  the 
trial.  The  plaintiff  testified  that  these  blotch- 
es were  as  large  as  a  kernel  of  wheat,  and 
festered;  that  he  used  a  wash  which  drrtre 
them  away,  but  that  thee^  would  come  back 
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asaln.    One    of    plaintiff's    witnesses    tes- 
tified that  the  horse  had  these  blotches  at 
the  time  plaintiff  purchased  her.  but  that  the 
defendant  said  she  had  scratclies,  and  her 
Lair  looked  rough  from  want  of  care.     This 
witness  testified  that  she  was  now  no  better 
tlian  when  purchased,  as  he  had  seen  her  a 
-week  before,    and   that   she   did    not   have 
scratches,  but  something  else  which  would 
Injure  her  yalu&     Plaintiff  paid  $200  for  her, 
and  gave  testimony  that  she  was  In  fact  of 
little  or  no  value.     At  the  time  of  the  trial  the 
mare  was  in  the  plaintiff's  bam.     The  defend- 
ant claimed  that,  in  yiew  of  this  testimony,  be 
had  the  right  to  have  an  examination  made 
of  the  mare  by  a  veterinary  surgeon.    The 
court  then  made  the  following  order:    "On 
motion  of  John  T.  McGurdy.  attorney  for 
said  defendant,  and  it  also  appearing  to  the 
court  that  the  plaintiff  in  this  case  claims  the 
horse  about  which  this  action  is  brought  is 
now  in  practically  the  same  condition  that 
she  was  at  the  time  she  was  purchased  from 
defendant,  and  that  since  said  purchase  the 
horse  had  been  In  possession  of  plaintiff  in 
this  case;  therefore  after  hearing  Odell  Chap- 
man and  A.  Lk  Chandler,  attorneys  for  said 
plaintiff,  in  opposition  thereto,  it  is  ordered 
that  the  defendant  have  the  privilege  of  send- 
ing  a  veterinary   surgeon  to  examine   the 
mare  in  question,  provided  he  shall  be  ac- 
companied by  the  plaintiff  or  some  person 
whom  plaintiff  may  select    The  court  fui> 
tber  orders  that  the  plaintiff  give  such  vet- 
erinary surgeon  access  to  the  premises  and 
stable  where  said  mare  is  located  to  make 
such  examination.    This  order  Is  made  upon 
the  authority  of  the  ease  of  Graves  v.  City 
of  BatUe  Creek,  96  Mich.  266,  B4  N.  W.  767; 
such  examination  to   take   place  any  time 
between  the  hours  of  6  o'clock  and  10  o'clock 
p.  m.  of  this  day."    The  defendant  sent  Mr. 
Van  Sickles,  a  veterinary  surgeon,  to  make 
the  examination.     Plaintiff  objected  to  the 
making  of  the  order  and  to  the  veterinary 
surgeon's  going  to  make  the  examination. 
Mr.  Van  Sickles,  after  the  examination,  was 
called  as  a  witness,  and  testified  that  the 
mare  was  in  perfect  health,  but  had  a  slight 
Irritation  under  the  fetlock,  and  also  a  few 
pimples,  but  no  pustules.     The  Jury  returned 
a  verdict  in  favor  of  the  defendant.    The 
plaintiff  contends  that  the  court  waa  in  error 
making  this  order. 

It  appeared  in  the  case  of  Graves  v.  City 
of  Battle  Creek,  05  Mich.  266,  64  N.  W.  757, 
upon  which  the  court  below  relied  in  making 
the  order,  that  the  plaintiff  was  seeking  to 
recover  for  personal  injuries.  She  appeared 
as  a  witness,  'and  the  jury  observed  her  use 
of  the  injured  arm  and  wrist.  A  physic-Ian 
testified  in  her  behalf  to  Its  condition  and 
the  prospect  of  recovery.  He  was  asked: 
"Is  the  fact  that  the  plaintiff  Is  able  to  use 
her  arm  in  the  ordinary  ways  as  it  has  ap- 
peared here,  as  she  uses  It  in  this  room,  as 
you  have  seen  her  as  she  was  In  the  witness 
chair,— is  that  proof  that  the  injury  to  the 


arm  has  subsided,  and  that  there  is  no  pain 
there;  that  is,  is  there  any  surgical  proof?" 
This  question  was  permitted  to  be  answered. 
The  defense  then  requested  the  court  to  direct 
that  plaintiff  remove  her  glove  from  the  In- 
jured hand  and  exhibit  the  hand  to  the  Jury; 
also  that  she  submit  the  Injured  hand  to  a 
physician  to  be  examined  in  presence  of  the 
Jury.  This  was  refused.  It  was  held  by 
this  court  that  the  direction  should  have  been 
given.  It  was  said:  "The  rule  is  well 
recognized  by  substantially  all  the  courts  of 
the  country  that  the  injured  party  may  ex- 
hibit his  wounds  to  the  Jury  in  order  to  show 
their  nature  and  extent,  and  that  rule  has 
been  followed  In  this  state.  Testimony 
which  is  open  to  one  party  ought  logically  to 
be  oi)en  to  his  opiwnent,  if  it  can  be  obtained 
with  due  regard  to  decency,  and  in  thR  order- 
ly conduct  of  the  trial."  The  fact  was  recog- 
nized in  the  above  case  that  a  wide  discretion 
vested  in  the  trial  court,  which  Justifies  a  re- 
fusal to  require  the  examination  when  the 
necessities  of  the  case  are  not  such  as  to 
call  for  it,  or  where  the  sense  of  delicacy  of 
the  plaintiff  may  be  offended  by  the  exhibi- 
tion, or  where  the  testimony  would  be  mere- 
ly cumulative.  The  rule  thus  laid  down  did 
not,  however.  Justify  the  order  made  In  the 
present  case.  The  mare  in  question  was  In 
possession  of  the  plaintiff  and  upon  his  prem- 
ises. The  order  compelled  the  plaintiff  to 
permit  the  parties  to  enter  upon  his  premises 
to  make  the  examination,  and  by  a  party 
whom  the  plaintiff  objected  to  as  coming 
there.  The  court  had  no  power  to  compel 
the  plaintiff  to  submit  to  such  an  Invasion 
of  his  premises.  If  the  plaintiff  refused 
to  let  the  mare  be  examined  at  that  time, 
or  to  have  his  premises  visited  for  that  pur- 
pose. It  was  his  right  The  testimony  also 
was  merely  cumulative.  Several  witnesses 
had  seen  the  hone  only  the  day  before,  and 
gave  testimony  as  to  her  condition.  For 
this  error  the  Judgment  must  be  reversed, 
and  a  new  trial  ordered.  We  need  not  dis- 
cuss the  other  questions  raised. 


HOOKER,  J.,  did  not  alt 
tlces  concurred. 


The  other  Jos- 


LIBSBMBR  V.  BURG. 
(Supreme  Court  of  Michigan.    July  2,  1895.) 
Claim  against  Parbnt— Sitppobt  op  Child— Evi- 
dence— Patmbnt  of  Note — Suit  aoaikst 

AOBMT— MosET  Had  and  Rsoivin. 
1.  On  the  question  of  the  value  of  board 
and  care  furnished  an  Infant  child,  payment  of 
which  is  Bought  to  be  enforced  against  the  fa- 
ther, evidence  of  the  standing  of  the  father  and 
the  expectancy  of  the  child  is  properly  excluded, 
on  objection  by  the  father. 

2.  A  note  was  delivered  by  the  payee  to  the 
maker  when  payment  was  demanaed,  and  re- 
tained by  the  maker,  though  the  full  amount 
due  was  not  paid,  the  maker  having  claimed  a 
credit  which  the  payee  refused  to  allow.  Beld. 
that  the  maker,  by  marking  the  note  "Paid," 
cculd  not  destroy  its  character  as  evidence  of  the 
indebtedness. 
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8.  Where  an  agent  authorized  to  loan  his 
principal's  money  retains  poasession  of  the  note 
given  by  the  borrower,  under  an  agreement 
with  the  principal  that  he  shall  receive  as  com- 
missions a  certain  percentage  of  the  Interest  col- 
lectod,  the  principal  may  recover  his  proportion 
of  the  interest  paid  the  agent  by  the  borrower, 
as  money  had  snd  received. 

4.  Where,  in  an  action  for  money  had  and 
received,  defendant  acknowledges  the  receipt  of 
the  money  for  plaintiff,  but  claims  that  he  ac- 
counted to  plaintiff  therefor,  the  burden  is  on 
defendant  to  prove  such  payment. 

5.  Where,  in  an  action  for  money  had  and 
received,  defendant  acknowledges  the  receipt 
of  tlie  money,  but  at  the  same  time  testifies  that 
he  paid  the  same  over  to  plaintiff,  plaintiff  may 
avail  himself  of  the  admission,  and  coalradict 
the  testimony  as  to  the  payment  over  to  him. 

Entn:  to  clrcnlt  court  Washtenaw  county; 
Edward  D.  Ellnne,  Judge. 

Action  by  Louis  J.  Liesemer  against  John 
Burg.  There  was  a  judgment-  for  plaintiff, 
and  defendant  brings  error.    Afflrmed. 

A.  J.  Sawyer  (F.  E.  Jones,  of  counsel),  for 
appellant.  E.  B.  Norrls  (Jobn  F.  Lawroice, 
of  counsel),  for  arypellee. 

McGRATH,  a  J.  Suit  Is  brought  to  re- 
cover a  balance  of  $171.66,  with  interest  from 
February  9,  1891,  upon  a  note  made  by  de- 
fendant, payable  to  plaintiff,  and  also  two  in- 
stallments of  Interest,  amounting  to  $90,  col- 
lected by  defendant  upon  a  note  made  by  one 
Riddle,  and  payabl<^  to  plaintiff.  Defendant 
Bought  to  set  off  a  claim  for  34  weeks'  board, 
care,  etc.,  of  plaintiff's  daughter,  a  child  of 
four  years  of  ag?.  Plaintiff  recovered  a  Judg- 
ment of  1161.51. 

Error  is  assigned  upon  the  rejection  of  testi- 
mony tending  to  show  the  character  and 
standing  of  plaintiff,  and  the  expectancy  of 
the  child,  as  bearing  upon  the  value  of  the 
services  rendered  in  her  care.  The  court  was: 
right.  The  question  was  not  whether  defend- 
ant was  warranted  in  making  certain  expendl- 
tives  for  the  child,  or  in  furnishing  for  bar 
what  her  circumstances  demanded,  but,  ratti- 
er, what  was  the  value  of  what  was  actually 
done  In  that  direction. 

Plaintiff  claimed  that  be  took  the  note 
made  by  defraidant  to  the  latter's  place  of 
business,  and  demanded  payment  ttiereof ;  that 
defendant  asked  for  the  note,  for  the  purpose 
of  computing  the  amount  due  upon  It,  and 
plaintiff  handed  it  to  defendant;  tliat  the 
amount  of  the  note,  with  interest,  was  $1,060; 
that  defendant  paid  Urn  $893,  and  demanded 
credit  for  the  balance  on  account  of  the 
daughter's  board;  that  plaintiff  refused  to 
allow  the  daim,  and  defendant  kept  the  note. 
When  produced  upon  the  trial,  it  appeared 
tliat  defendant  had  wiitten  across  the  face  of 
the  note,  "Paid  February  9th."  Plaintiff  tes- 
tified that  this  indorsement  was  not  upon  the 
note  when  defend&ut  received  it.  The  note 
was  then  offered  and  received  in  evidence. 
The  objection  made  was,  "I  object,  unless 
you  read  the  whole  of  it"  It  was  entirely 
proper  to  offer  and  receive  the  note  with  the 
explanation  given.    Defendant  could  not,  by 


cancellation,  under  such  clrciunsrtanceB.  de- 
stroy Its  character  as  an  existing  obllgatton, 
nor  as  evidence  of  tbe  indebtedness. 

Respecting  the  Riddle  note,  it  I*  urged 
that  no  antbcnlty  extended  from  plaiiitUf  to 
defendant  to  reeetve  any  paymoit  of  intenast 
thereon,  that  plaintiff  has  never  relsaaed  Rid- 
dle from  his  obligation  to  pay  the  note,  and 
that  tbe  declaration  contains  no  special  connt 
upon  which  a  recovery  can  be  bad.  Defend- 
ant effected  tbe  loan  to  Riddle.  He  held  tbe 
note  when  both  Installments  of  interest  were 
paid  to  him,  and  was  authorised  to  make  tbe 
coIIectloB.  Tbe  rate  of  interest  tms  10  per 
cent,  and  he  claimed  that  it  was  agreed  be- 
tween plaintiff  and  himself  that  be  was  to 
retain  3  percent  for  collection,  and  was  to  pay 
over  7  per  cent  to  plaintiff.  Tbe  agenc?. 
tbe  possession  of  die  note  by  defendant,  and 
tbe  payment  of  the  int««st  to  Mm,  bavlng 
been  established.  Riddle  had  a  complete  de- 
fense, and  defendant  was  liable  to  plaintiff 
tmder  the  count  for  money  had  and  received. 
Tbe  court  Instructed  the  jury  that  tbe  burden 
to  show  tbe  payment  to  plaintiff  of  this  In- 
terest was  upon  the  defendant;  that  "inas- 
much as  he  admits,  by  his  testimony,  that 
he  received  this  Interest,  the  borden  of  proof 
is  upon  him  to  satisfy  you  that  he  accounted 
for  it  to  defendant"  There  can  be  no  force 
in  the  claim  made  tliat  the  btuden  was  opon 
tbe  plaintiff  to  prove  that  he  bad  not  re- 
ceived the  interest  mon^  collected  by  de- 
fendant. Nor  is  the  claim  tenable  that  be- 
cause^  "In  the  same  breath  with  which  Mr. 
Burg  admits  the  receipt  of  the  money,  lie 
swears  be  paid  it  over  to  plaintiff,  and  settled 
with  him  for  it"  therefore  that  the  court  was 
bound  to  accept  both  statements.  If  either. 
Defendant  was  not  plaintifTS  witness.  Plain- 
tiff was  entitled  to  avail  himself  of  his  ad- 
mission, and  to  contradict  otlier  portions  of 
the  testimony,  which  he  did.  The  ]nd;rment 
Is  aflarmed.    The  other  Justices  conctured. 


BROWN  et  al.  v.  MESNARD  MIN.  CO.  et  ah 
SAME    V.     PONTIAO    MIN.    CO.     et    al. 
SAME  V.  HOUGHTON  CIRCUIT  JUDOE 
(two  cases). 
(Supreme  Court  of  Michigan.     July  2.  1893.) 

Mandamus— To  lyrERioa  CocaT— Suit  to  Wiko 

UP  COttPORATlOS— AFPIDAVIT  TO  BlU. 

1.  Where  an  inferior  court  has  refused  to 
entertain  jurisdiction  of  a  matter  preliminary  to 
a  hearing  on  the  merits,  mandamus  is  an  appro- 
priate remedy. 

2.  3  How.  Ann.  St  i  4161d9.  provides  that 
in  suits  to  wind  up  mining  corporations  there 
shall  be  annexed  to  the  bill  an  affidavit  that  th? 
facts  therein  stated  are  true.  Bdd,  that  it  vrns 
error  to  dismiss  a  bill  because,  having  been  veri- 
fied two  months  before,  it  did  not  show  that  com- 
plainants were  stockholders  at  the  time  it  WM 
filed,  as  the  defect  was  not  jurisdictional  and 
could  have  been  cured  by  amendment 

3.  3  How.  Ann.  St  c.  124a,  providing  for 
the  winding  up  of  mining  and  manufacturing 
corporations,  is  not  unconstitutional  as  not  mak- 
ing ail  Btockhoiders  necessary  parties  to  the  biU, 
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as  the  proceeding  is  in  behalf  of  all  stodihold- 
ers  and  Drovision  for  the  joinder  of  all  interested 
parties  la  made. 

Appeal  from  circuit  court,  Houghton  coun- 
ty, in  chancery;  Jay  A.  Hubbell,  Judge. 

Separate  bills  In  equity  by  Albert  1.. 
Brown  and  another  against  the  Mesuard 
Mining  Company  and  others,  and  against  the 
rontiac  Mining  Company  and  others,  to 
wind  up  the  affairs  of  defendant  corpora- 
tions. The  bills  were  dismissed,  and  com- 
plainants appeal,  and  also  apply  for  man- 
damus to  vacate  the  orders  of  dismissal  and 
proceed  with  the  causes.     Writs  granted. 

Chadbonme  &  Rees,  fbr  appellants  and  re- 
latora  A.  R.  Gray  (Thomas  H.  Talbot,  of 
counsel),  for  api>ellee8  and  respondent 

McGRAHXi,  C.  J.  Bills,  were  filed  in  the 
first  two  cases  September  27,  1893,  under 
chapter  124a,  3  How.  Ann.  St.  p.  3397;  to 
wind  up  the  affairs  and  distribute  the  as- 
sets of  the  defendant  corporations.  The 
bills  were  verified  by  affldavits  dated  July 
22,  1893.  Defendants  Watson  and  Ashley 
entered  their  appearance  in  February,  1S94, 
and  afterwards  demurred  in  each  case,  Bet- 
ting forth:  (1)  That  the  said  bill  is  not  veri- 
fied as  required  by  law.  (2)  That  the  pro- 
ceedings- talien  in  said,  cause  and  the  relief 
prayed  for  in  said  bUI  are  not  warranted  or 
authorized  by  law.  (3)  That  the  complain- 
ants have  not,  in  and  by  their  said  bill, 
made  or  stated  such  a  case  as  entitled  them. 
Id  a  conrt  of  equity,  to  the  relief'  therein 
prayed  for.  (4)  That  it  appears  by  the  said 
bUl  that  there  are  divers  other  persons  who 
are  necessary  parties  to  the  said  bill,  but 
who  are  not  made  parties  thereto.  The  cir- 
cuit Judge  held  that,  inasmuch  as  the  affii- 
davits  were  made  long,  before  the  filing  of 
the  bill,  it  did  not  afilrmatively  appear  tliat 
complainants  were  stockholders  when  the 
bill  was  filed;  that  the  defect  was  jurisdic- 
tional; and  dismissed  the  bills.  Complain- 
ants lULve  appealed  in  both  cases,  and  hav- 
ing some  doubt  as  to  whether  an  appeal 
lies,  under  Cady  v.  Manufacturing  Co.,  48 
Mich.  133,  U  N.  W.  839,  have  also  obtained 
in  each  case  an  order  to  show  cause  why  a 
mandamus  should  not  issue  compelling  the 
circuit  Judge  to  vacate  the  orders  dismissing 
the  bill,  and  proceed  with  the  causes. 

The  cliapter  under  which  the  proceedings 
are  brought  has  been  since  amended,  ex- 
pressly providing  for  an  appeal,  hence  It  is 
unnecessary  to  discuss  the  question  as  to  the 
proper  mode  of  bringing  the  cases  here.  If 
it  be  urged  that  an  appeal  did  not  lie,  then 
the  rule  laid  down  in.  People  v.  Swift,  59 
Mich.  529,  26  N.  W.  694,  viz.  that  where  an 
Inferior  court  has  refused  to  entertain  ju- 
risdiction on  a  matter  preliminary  to  a  hear- 
ing on  tlie  merits  mandamus  is  an  appro- 
priate remedy,  is  applicable.  This  is  not  an 
application  to  review  an  order  made  In  the 
course  of  a  proceeding,  but  rather  for  an- 
crder  compelling  the    court    to    act.     See 


Brown  ▼.  Circuit  Judge,  75  Mich.  274,  42  N. 
W.  827.  The  statute  (8  How.  Ann.  St.  »> 
4161dg)  provides  that  to  such  bill  shall  also- 
be  annexed  an  aflidavlt  of  the  complainant, 
that  the  facta  stated  in  the  bill  are  true.  ' 
It  is  not  claimed  that  the  averments  in  the- 
bill  are  not  anQ>Ie. 

We  are  cited  in  snpport  of  tlie  Judgment- 
to  the  holdings  in  the  attachment  cases,  and< 
to  Bryan  v.  Smith,  10  Mich.  229;  Ayera  T. 
Gartner,  90  Mich.  380,  51  N.  W.  461,  and. 
Union  V.  Atwell,  95  Mich.  239,  64  N.  W.  760. 
Attachment  proceedings  and  summary  pro- 
ceedings to  recover  possession  of  lands  are- 
special  and  purely  statutory.  In  Bryan  v. 
Smith  the  complaint  did  not  contain  the  es- 
sential averment  tliat  at  the  time  of  the- 
conunencemoit  of  the  proceedings  complain- 
ant was  entitled  to  the  possession  of  the 
premises.  In  Ayecs  v.  Gartner  it  is  true 
that  it  was  said  tlut  tlie  statutory  require- 
ment was  mandatory,  bat  express  reference 
was  made  to  the  fact  tliat  a  motion  to  dis- 
miss Itad  been  made,  an  opportunity  had 
been  given  to  apply  for  leave  to  amend,  and 
no  request  therefor  had  been  had.  In  Har- 
rison V.  Harrison,  94  Mich.  559,  54  N.  W. 
275,  however,  it  was  held,  that  the  affidavit 
might  be  amended,  and  the  case  was  remand- 
ed for  that  purpose.  See,  also,  Holoomb  v. 
Holcomb,  100  Mich.  421,  59  N.  W.  170.  How. 
Ann.  St  §  6824,  provides  that  in  all  cases- 
nonresident  plaintiffs  in  Justice  courts-  shall 
give  security  for  costs  before  process  shall- 
issue.  Section  7296  provides  that  all  oxlg- 
inal  writs  in  which  plaintiff  is  a  nonresi- 
dent sliall,  before  service,  be  indorsed  by  a 
resident  who  shall  be  liable  for  costs.  As 
early  as  the  case-  of  Parks  v.  Goodwin,  1 
Doug.  (Mich.)  5G,  it  was  held  that  a  wirit 
of  summons  returnable  before  a  justice- 
would  not  be  set  aside  because  of  the  omis- 
sion of  plaintiff,  a  nonresident,  to  give  se- 
curity for  costs,  provided  that  such  security- 
be  given  before  a  motion  to  set  aside-  the- 
writ  is  granted. 

The  court  in  tite  present  case  is  not  one" 
of  special  or  limited  jurisdiction.    The  bill 
of  complaint  averred  that  complainants  were- 
stockholders.    That  averment  did  not  con- 
clude the  court  or  defendants,  but  was  open 
to  inquiry  in  the  course  of  the  proceeding, 
and  was  a  fact  to  be  proven  at  the  hearing. 
Nor  do  we  think  that  the  proceeding  is  a 
purely  statutory  one,  in  the  sense  that  a  suit 
In  attachment  or  a  summary  proceeding  to- 
recover  the  possession  of  land  is. 

The  question  of  the  pow^  of  a  court  of 
equity  to  dissolve  a  corporation  is  not  in- 
volved.   Tlie  UU  Is  filed  to  distribute  the 
assets  of  a  corporation  chartered  to  exist 
during  a  limited  period  of  time,  which  has- 
expired.    In   such  case  the  corporation  Is- 
dissolved,   with  all  the  consequences  of  a 
dissolution  by  any  other  mode.    Field,  Corp. 
4S1;    2  Mor.   Priv.  Corp.   1003;    Ang.  &  A.. 
Corp.   §  778a;    Pet^le  v.  Walker,  17  N.   Y. 
502;    Bank  v.  Wrenu,  3  Smedee  &  M.  791:. 
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Railroad  Co.  ▼.  Ralney,  7  Cold.  432;  Wilson 
V.  Tesson,  12  Ind.  285;  Bank  v.  Trimble,  6 
B.  Mod.  001;  Asberille  Division  No.  15, 
Sons  of  Temperance,  ▼.  Aston,  92  N.  0.  578. 
The  franchise  having  expired,  the  lawful  ex- 
istence of  the  corporation  ceased,  and  could 
not  be  continued.  2  Mor.  PrlT.  Corp.  {  1005. 
Upon  the  dissolution  of  the  corporation  the 
corporate  property  must  first  be  applied  to 
the  payment  of  the  debts  of  the  corporation, 
and  the  remainder  is  to  be  distributed 
among  the  stockholders,  and  a  stockholder 
may  file  a  bill  to  effect  such  distribu- 
tion. 1  Cook,  Stock,  Stockh.  &  Corp.  Law, 
i§  640,  641. 

The  court  In  the  present  case  had  Jurisdic- 
tion of  the  subject-matter  independently  of 
the  statute.  The  bill  contained  the  neces- 
sary averments,  and  to  support  the  decree 
proof  at  the  hearing  of  complainant's  inter- 
est was  requisite.  In  such  case  the  defect 
Is  not  Jurisdictional,  and  an  amendment 
should  have  been  allowed.  1  Enc.  PI.  & 
Prac.  472,  511.  It  Is,  however,  urged  that 
the  statute  under  which  these  proceedings 
are  instituted  Is  unconstitutional  in  that  it 
does  not  make  all  stockholders  necessary 
parties  to  the  bill,  and  contains  no  sufficient 
provision  for  notice  to  them.  The  proceed- 
ing is,  however,  one  in  behalf  of  all  stock- 
holders. The  statute  requires  all  other  per- 
sons Interested  to  be  made  defendants.  Up- 
on filing  the  bill  an  order  is  to  be  made 
reciting  the  filing  of  the  bill,  by  and  against 
whom  filed,  and  its  purpose.  Notice  of  the 
contents  of  such  order  Is  to  be  published 
once  in  each  week,  and  subpoenas  are  to  be 
Issued  to  all  persons  who  are  made  defend- 
ants. The  statute  then  expressly  provides 
that  proceedings  subsequent  to  the  filing  of 
the  bill,  the  publication  of  notice,  and  the 
issue  of  subpoenas  shall  be  according  to  the 
usual  course  of  procedure  In  chancery  cases. 
An  order  for  the  appearance  of  unknown  de- 
fendants is  provided  for,  and  subsequent 
proceedings  respecting  them  are  to  be  in 
conformity  with  the  statute  relating  to  non- 
resident defendants.  Upon  application  for 
the  appointment  of  a  trustee  an  order  to 
show  cause  Is  to  be  made  and  published 
once  each  week  for  three  successive  weeks. 
A  hearing  is  provided  for,  and,  upon  his  ap- 
pointment, the  trustee  is  required  to  give 
such  security  as  the  court  may  direct.  The 
trustee  is  required  to  give  notice  of  his  ap- 
pointment, and  this  notice  is  required  to  be 
published  once  in  each  week  for  three  suc- 
cessive weeks.  The  trustee  Is  empowered  to 
take  possession  of  the  corporate  property 
and  to  dispose  of  the  same,  but  sales  of  real 
estate  must  be  made  in  the  manner  pre- 
scribed by  law  for  the  sale  of  real  estate  in 
chancery  foreclosures,  and  personal  prop- 
erty Is  to  be  sold  In  such  manner  as  the 
court  shall  direct.  The  power  of  dlstribn- 
tion  Is  not  lodged  with  the  trustee,  but  with 
the  court,  and  the  statute  clearly  contem- 
plates that  In  the  coarse  of  the  proceed- 


ings the  general  powers  of  the  court  may 
be  exercised  when  required  to  supplement 
the  statutory  procedure.  The  statute  Is  not 
open  to  the  objections  raised.  The  writ  must 
therefore  issue  as  prayed,  and  the  records 
will  be  remanded  accordingly,  with  costs  to 
complainants. 

LONG,  J.,  did  not  sit    The  other  Justices 
concurred. 


PEOPLE  T.  SATERS. 
(Sapreme  Court  of  Michigan.    Jnly  2,  18%.) 

ASSAVliT — BVIDBNOII— CHASOE. 

On  trial  for  aasanlt  it  appeared  tiiat  the 
prosecuting  witness  was  engaged,  under  the  coai- 
missioner  of  highways,  in  taking  np  a  drain 
built  by  defendant  across  a  road;  that  the  de- 
fendant came  np.  and  demanded  by  whose  au- 
thority the  work  was  being  done,  and  the  com- 
missioner replied  that  it  was  being  done  by  his 
authority.  He  demanded  that  it  cease,  ami. 
turning  to  the  prosecuting  witness,  stated  that 
the  witness  was  to  blame  for  the  taking  np  of 
the  drain,  and  that  he  ought  to  mal<e  him  a 
corpse.  The  commissions  told  defendant  to  let 
his  men  alone,  and  directed  them  to  proceod 
with  the  work.  The  assault  consisted  of  threat- 
ening gestures  made  by  defendant  to  the  prose- 
cuting witness.  SM,  that  it  was  proper  to 
charge  that  there  was  no  evidence  to  indicate 
that  defendant,  in  making  whatever  demonstra- 
tions he  did  make,  was  nndertaking  to  prevent 
the  parties  from  unlawfully  taking  np  the  drain, 
but  that  it  indicated  that  he  looked  to  the  prose- 
cuting witness  as  the  author  of  the  trouble,  and 
that  the  demonstrations  were  not  made  for  the 
nurpose  of  preventing  the  taking  up  of  the  drain. 
McGrath,  C.  J.,  and  Long,  J.,  dissenting. 

Error  to  circuit  court,  Tuscola  county;  Wat- 
son Beach,  Judge. 

Sidney  Sayers  was  convicted  of  assault, 
and  brings  error.     Affirmed. 

&  B.  Gasklll,  for  plaintiff  in  error.  Fred  H. 
Maynard,  Atty.  Gen.,  and  T.  W.  Atwood.  Pros. 
At^.,  for  the  People. 

GRANT,  J.  I  think  the  conviction  in  this 
case  should  be  sustained.  The  question 
whether  the  demonstration  made  by  respond- 
ent towards  Griffin  amounted  to  an  assault 
was  left  to  the  Jury  under  a  dear  and  fair 
charge.  Respondent  denied  that  be  made  an 
assault  If  his  voslon  was  true,  he  sbould 
have  been  acquitted..  If  the  people's  Terslon 
was  true,  he  was  properly  convicted,  unless 
the  assault  was  Justifiiable.  The  court  said 
to  the  Jury:  "There  is  no  evidence  to  indi- 
cate that  Mr.  Sayers,  in  making  whatever 
demonstrations  he  did  make,  was  nndertak- 
ing to  prevent  the  parties  who  were  there— 
either  Mr.  Griffin  or  any  one  else— from  tak- 
ing up  the  tile  or  drain,  but  that  on  the  con- 
trary, from  his  lang^iage,  it  Indicated  that  be 
looked  to  Griffin  as  the  author  of  the  trouble, 
and  tbat  the  demonstrations  were  not  made 
for  the  purpose  of  preventing  the  taking  up 
of  the  drain;  and  consequently  the  theory  of 
the  effort  to  prevent  its  being  taken  up^  un- 
der the  evidence,  falls  to  the  ground."  If  the 
evidence  sustains  this  instruction,  the  con- 
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Tiction  WM  correct  The  work  was  being 
done  under  the  direction  of  Mr.  Oinnor,  the 
highway  commissioner.  He  had  procured 
several  men  to  assist  him,  Including  Mr.  Grif- 
fin. According  to  the  testimony  of  all  the 
witnesses,  Mr.  Sayers,  upon  his  arrival,  jump- 
ed out  of  his  cutter,  and  asked  by  whose  au- 
thority the  work  was  being  done;  Connor  re- 
plied that  It  was  by  his  authority,  and  Say- 
ers thee  made  the  demonstration  towards 
GrlflSn,  as  the  supposed  instigator  of  the 
work.  Sayers'  story  Is  as  follows:  "When 
I  got  to  the  sluice  I  asked  by  whose  author- 
ity that  was  being  taken  up.  Mr.  Connor 
answered,  by  his.  I  said,  'I  forbid  your  tak- 
ing that  up,'  and  the  men  stopped,  and  he 
said  Take  it  up,'  and  they  took  It  up.  I  said. 
'If  you  take  it  up,  I  will  prosecute  you,'  and 
he  says.  Tear  it  up,  any  way  to  get  it  out, 
and  smash  it,'  and  I  says,  'If  you  smash  it, 
you'll  pay  for  It.'    I  said  to  Oriffln:    'Here  Is 

the that  is  to  blame  for  this  being  taken 

up.  I  ought  to  make  a  corpse  for  a  Patron 
funeral.'  At  the  same  time  I  used  a  gamble 
to  point  out  the  natural  water  course  as  It 
ran  In  a  state  of  nature.  I  told  GrtfiSn  the 
water  ran  down  on  the  west  side  of  the  road, 
and  across  his  orchard,  and  I  told  him,  If  he 
would  ditch  his  own  farm,  and  leave  mine 
alone,  he  would  be  better  ofT.  I  told  Grlffln 
to  mind  his  own  business,  and  leave  mine 
alone.  Connor  put  his  hand  on  my  shoulder, 
and  said:  'Sayers,  let  my  men  alone.  I  want 
them  to  work.'  And  I  stopped,  and  went 
away  home."  I  tlilnk  the  record  contains  no 
evidence  to  show  that  the  demonstration 
made  by  Mr.  Sayers  towards  Mr.  Oriffln  was 
made  for  the  purpose  of  preventing  the  tak- 
ing up  of  the  drain,  and  that,  therefore,  the 
instruction  was  correct  Oriffln  was  present 
in  Ute  capacity  of  a  hired  man.  He  bad  no 
control  over  the  work.  Sayera  recognized  the 
authority  of  Connor,  and  made  no  demon- 
stration towards  him,  nor  towards  Grlffln  un- 
til Connor  had  directed  the  work  to  proceed. 
He  did  nothing  to  prevent  the  accomplish- 
ment of  the  work,  except  to  warn  Connor  not 
to  do  it    Judgment  affirmed. 

HOOKER  and  MONTGOMERY,  JJ.,  con- 
curred. 

McGRATB,  O.  J.  (dissenting).  Respond- 
ent was  convicted  of  an  assault  upon  one 
Grlffln.  Sayers  owned  lands  on  both  sides 
of  the  highway,  and  had  constructed  a  col- 
vert  across  the  highway  to  carry  the  water 
from  the  east  to  the  west  side.  Oriffln  owned 
lands  immediately  north  of  those  of  respond- 
ent, the  southerly  line  of  which  was  some 
10  or  12  rods  north  of  the  culvert.  The  tes- 
timony was  undisputed  that  the  culvert  was 
In  the  line  of  the  natural  course  of  the  water; 
that  an  attempt  had  been  made  to  carry  the 
water  along  the  east  side  of  the  highway, 
but  the  ditch  had  not  been  sufficient,  and  the 
water  backed  up  upon  respondent's  lands; 


that  respondent  hod  previously  complained  to 
the  highway  commissioner,  bad  stated  that 
he  Intended  to  make  the  cnlvot,  and  had 
asked  the  commissioner  to  make  provision 
for  caiTylng  the  water  In  Its  natural  course 
along  the  west  side  of  the  highway,  and  then 
westerly;  that  the  fall  from  the  east  to  the 
west  side  of  the  road  Is  14  inches;  that  the 
natural  course  of  the  water  is  northwesterly, 
and  at  a  point  12  rods  northwesterly  from 
the  culvert  at  Griffin's  line  fence  there  Is  a 
fall  of  4V^  feet;  that  when  respondent  bought 
his  farm,  some  20  years  before,  there  was  a 
culvert  across  the  road;  that  respondent  had 
attempted  to  can-y  the  water  along  the  east 
side  of  the  highway,  and  for  that  purpose  had 
constructed  the  ditch  on  that  side  of  the  high- 
way; that  the  ditch  did  not  serve  the  pur- 
pose; that  the  old  colvert  had  been  taken 
up  in  1879  or  1880.  At  the  time  of  the  al- 
leged assault  the  highway  commissioner, 
with  Oriffln  and  others,  was  engaged  In  tear- 
ing out  the  culvert  It  appeared  from  the 
testimony  of  the  commissioner  that  he  acted 
at  the  instigation  of  Griffin.  The  commis- 
sioner testified:  That  while  engaged  In  the 
work,  respondent  came  up.  That  he  had  a 
gamble  stick  in  bis  hand.  That  he  stepped 
up  to  where  they  were  taking  up  the  ditch, 
and  says:  "'By  whose  authority  is  this 
being  taken  up?'  And  at  that  time  I  don't 
think  he  saw  me.  I  turned  to  him,  and  told 
him  it  was  by  my  authority.  He  said  to 
Dorrity  (one  of  the  others  engaged  In  the 
work),  'You  are  Interested  In  this  business, 
are  you?'  And  Dorrity  said,  'No.'  He  then 
turned  to  Oriffln,  and  said  to  him:     'You  are 

the  son  of  a that  Is  the  cause  of  this,— 

of  having  this  commissioner  brought  down 
here,— are  you?'  And  he  Jumped  and  sprang, 
with    this    stick— this    hog    gamble— in    his 

band,  and  says:    * your soul!    X 

will  make  a  Patron  corpse  of  you  right  here.' 
Oriffln  backed  up  to  the  other  side  of  the 
ditch,  and  Sayers  followed  him,  and  swung 
his  Qlub.  I  slapped  Sayers  on  the  shoulder, 
and  told  him  to  stop,— that  all  the  men  were 
working  under  my  instructions.  He  said  to 
me,  as  he  said  before,  that  Oriffln  was  the 
cause  of  my  being  there.  •  •  •  when  I 
told  Sayers  to  stop,  he  stopped.  Sayers  come 
close  to  Oriffln.  I  was  not  a  bit  frightened. 
I  did  not  think  he  was  going  to  strike  Griffin. 
He  did  not  strike  at  him.  He  was  so  close 
to  him  that  he  could  put  his  hand  on  him. 
He  might  have  been  talking  about  water 
courses.  He  said  something  about  water 
courses.  He  told  Griffin  that  if  he  would  drain 
his  own  farm  he  would  not  have  any  trouble; 
'Drain  as  I  do.'  He  was  talking  about  the 
drainage  all  of  the  time,  with  this  club  over 
his  head.  This  water  had  not  done  any  dam- 
age to  the  road  yet  •  •  •  I  went  to  see  it, 
and  discovered  that  Sayers  had  dug  across 
the  highway  between  his  two  farms,  and  let 
the  water  across  to  the  west  side,  and  had 
dug  down  the  west  side,  I  should  think,  six 
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or  seven  rods,  and  left  a  ditch,  and  stopped 
on  the  west  side  of  the  road.  He  ha.6.  dug 
across  the  highway,  and  thence  north  to  the 
quarter  line,  to  Griffin's  land.  The  effect  it 
liad  upon  the  water  that  paased  down  the 
ditch  was  tliat  it  took  it  across  the  road,  to 
the  west  side.  There  was  no  provision  on 
the  west  side,  as  I  saw,  for  carrying  the  wa- 
ter in  the  ditch  there.  Tb«%  was  provision 
made  on  the  east  side  of  the  road,  from 
Sayer's  corners  down  to  Allen's  comers,  on 
the  township  line.  The  ditch  is  four  or  five 
feet  deep  and  five  or  six  wide.  It  was  clean- 
ed out  last  ^rlng.  Sayers'  turning  the  wa- 
ter into  the  west  side  of  the  highway  resulted 
in  an  injury  to  the  highway.  There  was  no 
provision  to  take  the  water  away,  and  by 
having  the  sluice;  and  there  was  no  need  of 
It,  and  that  would  l>e  an  injury  to  construct 
a  sluice  across  the  highway,  where  there  was 
no  need  of  it  I  saw  no  necessity  for  the 
sluice.  I  saw  no  provision  for  carrying  the 
water  away  to  the  north.  •  •  •  Sayers  did 
not  show  me  where  he  was  taking  the  water 
to.  The  water  was  running  under  the  high- 
way at  that  time.  There  was  not  much  wa- 
ter,—not  enough  to  affect  Griffin's  land. 
There  vraa  no  ditch  on  the  west  side  of  tbe 
road.  I  think  the  water  was  running  in  a 
northwest  direction  across  Griffin's  farm. 
There  was  a  small  dltcti  tliat  would  carry- 
part  of  it  The  banks  was  graded  there.  I 
did  not  examine  it  I  examined  the  west 
side  of  the  road  till  there  was  no  proviaion 
for  It  to  run.  I  did  not  look  further.  At 
some  time  it  might  t>e  a  damage  to  the  lilgta- 
way.  If  the  sluice  got  stopped  up,  and  the 
water  would  naturally  wash  the  highway, 
and  the  planlcs  wonld  get  rottoi."  Griffin 
testified  thai:  "He  said  he  would  smash  me 
and  cbadt  me  in  the  dltcb.  He  came  at  me 
as  ttaongh  be  intended  to  cairy  out  the 
threat  He  said  a  good  deal,  but  I  was  more 
interested  in  his  actions  than  in  his  words, 
so  I  don't  remember  what  he  said.  When 
be  came  at  me  as  thongb  be  was  going  to 
strilce  me,  I  raised  my  spade  to  ward  off  the 
blow  if  he  sbonld  strike.  I  backed  up,  and 
he  followed  me  until  the  commissioner  told 
him  to  stop."  John  Dorrity  says:  "Mr.  Say- 
era  said  to  Connor  that  he  forbade  him  taking 
up  that  sluice  unless  he  gave  him  an  outlet 
on  the  east  side  of  the  road.  Connor  said 
he  would  make  an  outlet  when  he  got  to  it 
Sayers  said  he  wanted  it  immediately." 
Charles  Dorrity  says:  "Sayers  says  to  Grif- 
fin, 'I  ought  to  smash  your  head,  and  I  can 
do  It'     Sayers  did  not  strike  at  him." 

Defendant's  counsel  presented  the  follow- 
ing requests,  which  were  refused:  "That  It 
is  the  natural  servitude  the  lower  landowner 
owes  to  the  upper  landowner  to  receive  the 
natural  flow  of  water,  and  he  is  bound  by 
law  so  to  do.  ^n>at  the  defendant  had  a 
proprietary  right  of  ownership  to  the  water 
upon  his  land,  and  being  the  owner  of  the 
soil  In  the  roaJd,  as-  well  as  upon  the  side  of 


the  road,  be  hod  a  right  to  condnet  this  wa- 
ter in  a  drain  under  the  road,  if  be  did  it  in 
a  manner  so  as  twt  to  interfere  with  the 
rights  of  the  public,  or  to  the  damage  of  the 
highway.  That  this  is  a  fact  for  the  Jury  to 
determine, — whether  this  drain  was  an  Injury 
to  the  highway.  That  the  power  of  the  lilgb- 
way  officers  is  confined  entirely  to  drainici^r 
and  improving  the  highway,  and  tbey  haw 
no  right  to  construct  drains  for  the  improve- 
ment or  protection  of  private  lands.  If  the 
Jury  believe  the  fact  to  be  tliat  the  highway 
commissioner  and  Griffin  were  tearing  up 
this  drain  because  the  water  thereupon 
would  fiow  upon  and  damage  Griffin's  land, 
then  they  would  not  be  protected  by  the 
law."  The  court  instructed  the  Jury  as  fol- 
lows: "Now,  a  great  deal  of  testimony  has 
been  put  into  the  case  under  the  theory  that 
there  was  some  Justification  if  an  actual  as- 
sault was  committed,  or,  whatever  demon- 
stration was  there  made,  there  were  circum- 
stances which  Justified  it— all  on  tbe  tbeory 
that  the  defendant  had  been  undertaking  to 
conduct  his  water  lawfully  across  tbe  bigtK 
way  in  the  direction  which  he  did,  and  that 
whatever  he  did  on  that  occasicm  <m  that 
day  was  to  prevent  a  trespass.  My  own 
Judgment  of  the  evidence  here,  as  we  hare 
it  is  that  tliese  facts  have  no  particular  or 
material  bearing-  upon  the  question  at  i»:i- ' 
Iiere^  for  the  reason  tliat  none  of  tlie  wit- 
nesses can  give  any  evidence  whidi  indi- 
cates that  Mr.  Sayers,  when  be  was  nmking 
the  demonstcationB,— whatever  demonstra- 
tions he  did  make,— was  undertaking  to  pre- 
vent the  parties  who  were  tbere,  eitber  Mr. 
Griffin  or  any  one  else,  from  taldng  up  the 
tiie  or  drain,  but  tbat,  on  tbe  contrary,  from 
his  language,  it  Indicated  that  be  looked  to 
Griffin  as  the  author-  ot  tbe  trouble,  and  tbat 
tbe  demcmstiatlMis  were  not  made  for  the 
purpose  of  preventing  the  taking  up  of  the 
drain,  and  consequently  tbe  tbeory  of  tbe 
effort  to  prevent  the  taking  up  of  the  drain, 
under  the  evidence,  falls  to  the  ground. 
There  seems  to  be  no  warrant  in  the  evi- 
dence, or  under  the  evidence,  fOr  this  theory; 
and  while  the  evidence  may  explain  Mr. 
Sayers'  right  to  be  there,  and  Ids  Interest  in 
the  drain,  and  his  objections  to  its  being 
taken  up,  yet  as  I  say,  the  evidence  docs 
not  disclose  that  whatever  demonstrations 
he  made  towards  Mr.  Griffin  had  the  end  in 
view  of  preventing  the  drain's  being  taken 
up.  CoDseqnently,  tbe  right  or  tbe  wrong  of 
SayeM'  action  there,  ae  the  right  or  wrong 
of  Griffin's  presence  there, — his  acts  under 
the  circumstances,- have  no  material  bear- 
ing upon  the  real  question  at  issne,  as  to 
whether  an  assault  was  committed  there  or 
not"  The  court  erred  in  tbe  refusal  to  In- 
struct as  requested,  and  in  the  Instructions 
given.  There  was  testimony  from  wblefa  the 
Jury  might  have  found  that  the  highway 
commissioner  was  acting  in  the  interest  of 
Griffin,  and  not  In  the  interest  o^  the  high- 
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■way  or  the  public.  A  highway  bed  Is  not  a 
natnral  obstmetlon  to  the  course  of  surface 
water.  Culverts  are  necessary  incidents  of 
highway  construction,  and  a  highway  com- 
missioner cannot  Justify  the  destruction  of  a 
-culvert  on  the  line  of  a  water  course  on  the 
ground  that  It  might  become  clogged  or  out 
of  repair.  The  culvert  Is  not,  per  se,  a  nui- 
sance, no  more  than  was  the  tree  In  the 
case  of  Clark  v.  Dasso,  84  Mich.  86.  The 
conclusion  of  a  highway  commissioner  as  to 
the  neceasity  of  doing  an  act  to  Improve  or 
protect  the  highway,  honestly  arrived  at, 
may  not  be  reviewable  by  the  courts,  but  he 
must  keep  within  the  sphere  allotted  to  him 
by  statute.  He  cannot,  under  color  of  power 
to  preserve  the  highway,  go  outside,  and  un- 
dertake to  adjust  and  determine  matters  In- 
volving private  rights.  In  Conrad  v.  Smith, 
82  Mich.  429,  a  bill  was  filed  to  restrain  tbe 
cutting  by  highway  commissioners  of  a 
ditch  along  the  highway.  The  defendant  in- 
sisted that  the  object  was  the  improvement 
of  the  highway.  The  conrt  said  that,  not- 
withstanding the  claims  that  the  projected 
drain  was  meant  to  be  a  mere  highway  ditch, 
tbe  facts  did  not  bear  them  out;  that  the 
case  did  not  serve  to  show  the  semblanee  of 
need  for  tbe  ditch  on  account  of  the  road. 
"In  connection  with  these  considerations," 
-say  the  comrt,  "It  must  be  observed  that  tbe 
mind  cannot  avoid  the  impression,  after  an 
examination  of  the  case,  that  the  real  mo- 
tive was  not  to  benefit  the  highway,  but  to 
help  surrounding  lands,  and  that  the  power 
given  the  defendants,  as  highway  officers, 
was  made  a  pretext  for  attempting  what 
tbe  laws  governing  such  officers  do  not  war- 
rant" The  court  say,  further,  that  the  pro- 
posed drain  was  "an  unlawful  invasion  of 
complainant's  land  within  the  road  limits." 
In  Cubit  v.  O'Dett,  51  Mich.  847,  16  N.  W. 
-679,  the  action  was  case  against  the  overseer 
of  highways  for  flooding  plaintiff's  land  by 
means  of  a  ditch  cut  along  the  highway, 
which  had  the  effect,  while  draining  the 
lands  of  defendants,  to  cast  upon  plaintiff's 
lands  a  large  amount  of  water,  which  other- 
wise would  not  have  flcrwed  In  that  direc- 
tion. The  defense  claimed  that  the  cutting 
of  the  ditch  was  rightful,  because  done  un- 
der the  direction  of  the  overseer  of  high- 
ways; but  It  was  held  that  highway  authori- 
ties have  no  more  right  than  private  persons 
to  cut  drains,  the  necessary  result  of  which 
will  be  to  flood  the  lands  of  individuals. 
See,  also,  Shue  y.  Highway  Com'rs,  41  Mich. 
638,  2  N.  W.  808;  Clark  v.  Dasso,  supra. 
Tbe  defendant's  right  to  have  and  maintain 
-tbe  culvert  was  a  matter  which  should  have 
been  submitted  to  tbe  consideration  of  the 
Jury,  and  if  they  found  that  It  was  construct- 
ed on  tbe  line  of  the  natural  water  course; 
that  it  was  necessary,  in  order  to  prevent 
the  water  from  backing  up  upon  defend- 
ant's land;  and  that  the  commissioner  was 
acting,  not  with  reference  to  the  protection  of 
the  highway,  but  in  the  Individual  Interest 


of  Griffin,— defendant's  acts  were  justifiable. 
People  V.  Fobs,  80  Mich.  669,  46  N.  W.  480. 
The  conviction  should  therefore  be  set  aside, 
and  a  new  trial  awarded. 

LONG,  J.,  concurred  with  the  CHIBF  JUS- 
TIGB. 


WALKER  V.  CADT  et  «1. 

(Supreme  Court  of  Michigan.     July  2,  1895.) 

Fa^usuLBNT  C!oNVBtANOi— Suit  to  Bet  Abids— 

QIUNTOH'S  AdMINIBTBATOB    as    COMFUklK- 

ANT— Plkadino — Etidknuu. 

1.  A  bill  by  an  administrator  to  set  aside  a 
conveyance  by  his  decedent  as  in  fraud  of  credit- 
ors, wliich  sets  out  the  probate  proceedingg,  com- 
plainant's appointment  as  administrator,  allow- 
ance of  a  claim  against  the  estate  and  a  defi- 
ciency of  assets,  sufficiently  shows  that  the  bill 
is  filed  by  plaintiS  in  his  capadty  of  administra- 
tor, though  there  is  no  specific  allegation  to  such 
effect. 

2.  The  fact  that  decedent  died  in  another 
state,  where  he  had  lived  a  short  time  previous 
to  his  death,  nises  no  presmnption  that  be  left 
assets  there,  so  as  to  defeat  an  action  bv  his  ad- 
ministrator to  set  aside  a  conveyance  by  dece- 
dent as  in  fraud  of  creditors. 

3.  In  an  action  by  an  administrator  to  set 
aside  a  conveyance  by  his  decedent  as  in  fraud 
of  creditors,  testimony  of  decedent's  son  and  of 
the  administrator  that  they  are  unaware  of  any 
other  property  belonging  to  the  estate,  except 
another  tract  also  conveyed  in  fraud  of  creditors, 
is  prima  facie  evidence  of  a  deficiency  of  as- 
sets. 

4.  The  granting  of  an  order  allowing  the  ad- 
ministrator a  certain  time  williin  which  to  move 
for  a  new  trial  in  a  case  in  which  a  daim  against 
a  decedent's  estate  is  allowed,  does  not  suspend 
the  right  of  the  administrator  during  such  time 
to  sue  to  annul  a  conveyance  by  his  decedent 
as  in  fraud  of  the  creditor  in  whose  favor  the 
claim  is  allowed. 

5.  A  conveyance  by  a  debtor  to  liis  grandson 
in  consideration  of  the  payment  of  an  annuity, 
whereby  his  creditors  are  deprived  of  means  of 
enforcing  their  debts,  is  invalid  as  to  them,  irre- 
spective of  the  bad  faith  of  the  grantee,  though 
the  latter  may  be  protected  to  the  extent  of  pay- 
ments made  by  him  in  |;ood  faith. 

6.  Where  tiM  admmiatiator  notifies  an  in- 
tending purchaser  of  land  conveyed  by  his  dece- 
dent in  fraud  of  creditors,  before  the  execution 
of  the  deed  to  the  purchaser,  that  he  claims  the 
land  as  having  been  so  conveyed,  such  purchas- 
er cannot  claim  the  land  as  a  bona  fide  purchas- 
er. 

Appeal  from  circuit  court.  Van  Bnren  oonn- 
ty.  In  chancery:   (JenrL'o  M.  Buck,  .Tudge. 

Suit  by  Oscar  Walker  against  Francis  R. 
Cady  and  otbers.  There  was  a  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

The  bill  In  this  case  was  filed  under  How. 
St  8  5884,  to  set  aside  a  deed  made  by  Alvah 
Cady  to  F.  Allen  Cady,  March  25,  1890.  The 
oourt  below  held  that  the  conveyance  was 
voluntary,  and  was  therefore  in  fraud  of 
creditors.  The  defenses  are  (1)  that  the 
bill  Is  not  filed  by  complainant  as  adminis- 
trator; (2)  that  tho-e  Is  no  proof  that  the 
claim  of  Jay  Cady,  the  only  one  against 
the  estate,  existed  at  the  time  of  tbe  convey- 
ance, and  therefore  It  Is  not  open  to  attack; 
(3)  that  there  is  no  proof  that  Alvab  did  not 
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retain  ample  means  to  pay  his  debts,  and 
therefore  the  conveyance,  thongh  voluntary, 
was  not  void  as  to  the  creditors;  (4)  that  the 
claim  was  not  adjudicated  and  allowed  at 
the  time  the  bill  was  filed;  (5)  that  there  Is 
no  proof  that  there  was  not  other  property 
belonging  to  the  estate;  (6)  that  F.  Allen 
Cady  was  a  bona  fide  purchaser  for  a  valu- 
able consideration;  (7)  that  defendant  Brain- 
ard  was  a  bona  fide  purchaser,  for  a  valuable 
consideration.  Alvah  was  the  owner  in  f^ 
of  the  land.  It  was  worth  91,000.  He  died 
October  20,  1890,  In  Illinois.  He  and  his  wife 
parted  about  two  years  before,  and  be  then 
left  Michigan.  The  consideration  expressed 
in  the  deed  was  |500.  The  actual  consider- 
ation was  an  agreement,  executed  by  F.  Allen 
Cady  and  his  father,  Francis  R.  Cady,  to 
pay  to  Alvah  Cady  $50  annually,  payable 
semiannually,  as  lon^  as  he  should  live.  Up- 
on this  contract  $50  had  been  paid.  There 
was  some  evidence  tending  to  show  that  the 
conveyance  was  in  the  nature  of  a  gift,  made 
In  consequence  of  the  kindness  which  the 
grandson,  Allen,  had  shown  to  his  grand- 
mother, Alvah's  first  wife. 

Osbom,  Mills  &  Master,  for  appellants. 
Heckert  &  Chandler,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  1. 
Tne  bill  of  complaint  sets  forth  very  fully 
all  the  proceedings  in  the  probate  court,  the 
appointment  of  complainant  as  administrator, 
the  allowance  of  the  claim  of  Jay  Cady,  the 
appeal  to  the  circuit  court,  the  recovery  of 
verdict  and  Judgment  there,  and  the  defi- 
ciency of  assets.  While  there  Is  no  specific 
allegation  that  the  bill  is  filed  In  his  capacity 
of  administrator,  there  exists  no  room  for 
doubt  that  It  Is  so  filed,  and  that  the  defend- 
ants so  understood.  The  point  is  too  tech- 
nical to  require  further  comment. 

2.  There  was  competent  evidence  that  the 
claim  of  Jay  Cady  existed  at  the  time  of  the 
conveyance;  that  Alvah  was  not  possessed 
of  other  property  8u£9clent  to  pay  It;  and 
that  the  estate  was  not  possessed  of  other  a*- 
sets.  No  other  conclusion  Is  possible  from 
the  record  than  that  the  dealings  which  form- 
ed the  basis  of  the  claim  extended  over  sev- 
eral years  prior  to  the  coifveyance.  Mr. 
Walker  and  Jay  Cady,  Alvah's  eon,  testified 
that  they  knew  of  no  property  belonging  to 
the  estate  except  the  land  In  controversy, 
and  another  piece  of  land,  worth  about  $300, 
which,  it  Is  claimed,  had  also  been  coirveyed 
by  Alvah  In  fraud  of  creditors.  This  made 
a  prima  facie  case  of  deficiency  of  assets, 
and  there  was  no  evidence  to  contradict  It. 
The  fact  that  he  died  in  another  state,  and 
bad  lived  there  a  short  time  previous  to  his 
death,  creates  no  presumption  that  he  left 
property  there.  This  disposes  of  defenses 
Nos.  2,  3,  and  B. 

8.  Jay  Cady's  claim  was  allowed  by  the 
commissioners.  An  appeal  was  taken  to  the 
circuit  court,  wherein  a  verdict  was  render- 


ed In  his  fSTOr  for  $1,504.18,  April  28th. 
Judgment  was  rendered  upon  the  verdict 
May  2d.  On  the  same  day,  an  order  was 
emered  granting  10  days  in  which  to  move 
for  a  new  trlsL  The  motion  was  made  wltli- 
In  the  10  days,  nnd  subsequently  clenie^l 
The  bill  of  complaint  was  filed  May  2d. 
While  the  extension  of  time  within  wtdch 
to  move  for  a  new  trial  may  have  operated 
to  stay  the  Issuance  of  an  execution.  It  did 
not  suspend  the  right  to  file  this  bilL  The 
claim  had  been  adjudicated  and  allowed, 
and  presumptively  the  Judgment  was  valid, 
and  would  remain  In  force.  A  deficiency  of 
assets  existed.  These  two  facts  are  the  sole 
essentials  to  the  institution  of  a  suit  by  the 
administrator  to  set  aside  conveyances  wbldh 
are  void  as  to  creditors. 

4.  We  find  nothing  In  the  evld^ice  to  show 
that  this  conveyance  was  made  with  the 
actual  Intent  on  the  part  of  either  Alvah  or 
Allen  to  defraud  Jay,  or  to  place  the  land 
beyond  the  reach  of  creditors.  No  intent  la 
necessary.  The  law  regards  the  transaction 
as  a  fraud.  Fellows  v.  Smith,  40  Mich.  6S9 
Felker  t.  Chubb,  90  Mich.  24,  51  N.  W.  UO 
Sweet  T.  Converse,  88  Mich.  8,  48  N.  W.  899; 
Cutcheon  v.  Buchanan,  88  Mich.  584,  50  N. 
W.  756.  The  nature  of  Jay's  claim  is  not 
disclosed  by  the  record,  and  is  Immato-IaL 
It  has  been  established  by  the  proper  Jadidsl 
tribunal  that  Jay  was  In  fact  a  creditor  of 
Alvab  at  the  time.  The  effect  of  the  con- 
veyance, If  valid  as  against  Jay,  was  to  de- 
prive lilm  of  the  debt,  and  to  convey  to  Allen 
property  worth  several  times  the  actual  con- 
sideration paid.  The  result  of  such  a  ruling 
would  be  that  a  debtor  may  convey  all  his 
property  to  another  upon  an  agreement  to 
support  bim  during  bis  life,  or  to  pay  him 
an  annuity,  and  thus  deprive  creditors  of 
any  means  to  enforce  their  claims.  May  a 
man  having  land  worth  $10,000,  possessed  of 
no  other  property,  and  owing  debts  to  the 
amount  of  $1,000,  convey  it  to  his  son,  to  the 
exclusion  of  his  creditors,  upon  the  asreement 
that  he  will  take  care  of  him  dnriOK  his  life 
or  pay  him  an  annuity  for  that  purpose?  I 
find  no  authority  to  support  such  a  proposi- 
tion, nor  do  I  think  there  Is  any  reason  la 
It  This  point  Is,  In  my  Judgment,  ruled  by 
Putsel  V.  Armstrong,  37  Midi.  326.  In  that 
case  an  old  man  conveyed  a  farm  of  140 
acres  to  his  son.  The  farm  was  wortb  $14.- 
000.  Five  thousand  dollars  of  the  consider- 
ation was  a  promise  on  the  part  of  the  son 
to  support  his  father  and  mother  during 
their  lives.  After  stating  the  facts,  the 
court  said:  "Whatever  gentlemen  may  sup- 
pose ought  to  be  the  rule.  It  is  certain  the 
law  cannot  be  reconciled  with  each  dealing. 
Indeed,  nothing  can  be  clearer  than  ccmb- 
plalnant's  right  to  claim  an  avoidance  oo 
account  of  the  withdrawal  of  the  property 
to  make  voluntary  provision  for  the  detrtor 
and  his  family.  The  case  is  too  clear  to  ex- 
cuse particular  discussion.  It  is  su£Qcieui  :■ 
refer  to  a  few  cases."     Several  autborities 
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are  then  cited.  The  farm  in  that  case  was 
subject  to  a  mortgasre  of  $3,000.  See,  also, 
Stone  ▼.  Welling,  14  Mich.  514;  DizoD  ▼. 
Hill,  6  Mich.  404;  Rynearson  v.  Turner,  52 
Mich.  7,  17  N.  W.  219;  Blanchard  v.  Tyler, 
12  Mlcb.  341;  Herschfeldt  t.  Oeoise,  6  Mich. 
456;  Warner  y.  Whlttaker,  Id.  132.  The 
law  does  not  permit  a  debtor  to  pat  his  prop- 
erty beyond  the  reach  of  lils  creditors.  It 
gives  him  certain  exemptions,  but,  beyond 
these,  requires  him  to  keep  his  property  sub- 
ject to  the  claim  of  existing  creditors.  Bank 
V.  McLean,  84  Mich.  029,  48  N.  W.  159.  The 
law  will  protect  the  purchaser  to  the  extent 
of  the  payments  made  in  good  faith,  but  will 
compel  him  to  give  up  the  remainder  to  an- 
awer  the  Just  claims  of  the  -vendor.  In  this 
way  exact  Justice  and  equity  caa  be  don& 
Stalker  t.  McDonald,  6  HUl,  96.  Pickett  t. 
Barron,  28  Barb.  508.  It  is  no  defense  on 
the  part  of  the  vendee  to  say  that  he  was 
Ignorant  that  his  vendor  was  in  debt,  and 
thus  he  be  permitted  to  take  property  worth 
$1,000  on  the  actual  payment  of  only  950. 
Such  a  result  would  be  a  reproach  to  the  law, 
and  serve  as  a  convenient  cover  for  Insolvent 
debtors  to  convey  away  their  property,  and  se- 
cure for  themselves  a  competency. 

S.  Allen  conveyed  the  land  to  his  father, 
Francis,  and  the  latter  conveyed  a  portion 
of  the  land  to  defendant  Thomas  W.  Braln- 
ard.  The  deed  to  Brainard  expressed  a  con- 
sideration of  $250.  The  bill  alleges  and  the 
proofs  show  that  complainant,  as  adminis- 
trator, notified  Mr.  Brainard,  before  bis  deed 
was  executed,  that  he  claimed  the  right  to 
recover  the  property,  explained  to  him  the 
situation,  and  forbade  his  trespassing  upon 
the  land.  Mr.  Brainard  then  claimed  that 
he  had  rented  It  This  notice  was  sufficient 
to  warn  Mr.  Brainard,  and  to  protect  the 
rights  of  creditors.  He  was  not  a  bona  fide 
purchaser.  It  is  significant  that  It  is  not 
alleged  in  the  answer,  which  Is  signed  by  all 
the  defendants  except  Rebecca  and  Jay,  that 
the  $250  or  any  other  amount  was  paid. 
None  of  the  defendants  were  sworn,  nor  was 
any  evidence  Introduced  by  tliem  touching 
the  real  merits  of  the  controversy. 

Except  as  above  modified,  the  decree  will 
be  affirmed,  and  the  case  remanded  to  the 
soort  below,  with  direction  to  take  such 
farther  proofs  as  may  be  necessary  touch- 
ing payments,  taxes,  etc.  The  costs  will  be 
paid  out  of  the  estate. 

McORATH,  C.  J.,  and  LONG,  J.,  concur. 
MONTOOMBRY,  J,,  concura  in  the  result 
HOOKER,  J.,  did  not  sit 


DETROIT.  O.  H.  &  M.  RY.  CO.  v.  CITY  OF 

GRAND  RAPIDS. 

(Supreme  Court  of  Michigan.     July  2,  1896.) 

Railwat  CoHFJLirr— Sals  or  Pkopektt  ros  As- 

SISSMSXT — EXBHPTtOir  PROM  ASSESSUBKTS. 

1.  The  nonpavment  of  an  assessment  levied 
•n  a  portion  of  tne  roadbed  of  s  railroad  does 


not  anthotise  a  sale  of  such  portion  to  satin  fy 
the  aaseasment  Lake  Shore  &  M.  S.  Rr.  Co. 
V.  City  of  Grand  Rapids  (Midi.)  60  N.  W.  767, 
followed. 

2.  The  roadbed  of  a  railroad  company  can- 
not, under  s  city  charter  requiring  that  assess- 
ments be  made  according  to  benefits  received,  be 
assessed  for  the  cost  of  paving  a  street  which 
crosses  It  where  none  of  the  company's  build- 
ings are  within  two  blocks  of  the  crossing.  Mc- 
Grath,  C.  J.,  snd  Hooker,  J,,  dissenting. 

Appeal  from  superior  court  of  Grand  Rap- 
ids, In  chancery;  Edwin  A  Burlingame, 
Judge. 

Action  by  the  Detroit,  Grand  Haven  &  Mil- 
waukee Railway  Company  against  the  city 
of  Grand  Rapids,  to  eioijoln  the  enforcement 
of  an  assessment  A  decree  was  rendered 
for  defendant  <u>d  complainant  appeala  Re- 
versed. 

E.  W.  Meddaugh  and  L.  0.  Stanley,  for  ap- 
pellant William  Wisner  Taylor,  for  appel- 
lee. 

GRANT,  3.  The  defendant  city  opened 
North  Lafayette  street  across  the  complain- 
ant's right  of  way.  The  railroad  bed,  which 
Is  100  feet  wide,  crosses  the  street  at  an 
angle  of  less  than  45  degrees.  An  assessment 
district  was  established  by  the  common  coun- 
cil, on  which  was  assessed  the  cost  of  ths 
pavement  under  a  charter  requiring  assess- 
ments according  to  benefits  received.  The  de- 
fendant Included  in  this  district  the  com- 
plainant's right  of  way  to  the  distance  of  100 
feet  on  each  side  of  the  street  It  divided  this 
into  three  parcels,  fixing  the  values  at  $1,000, 
$480,  and  $600,  respectively.  More  than  one- 
twentieth  of  the  entire  cost  was  assessed  to 
complainant  The  assessment  on  the  $1,000 
piece  was  $569;  on  the  $480  piece,  $373;  and 
on  the  $600  piece,  $63.  It  thus  appears  that 
on  one  piece  nearly  80  per  cent  of  Its  entire 
value  was  assessed  as  benefits,  and  on  anoth- 
er piece  more  than  50  per  cent 

L  The  first  question  Is  settled  by  the  case 
of  Lake  Shore  &  M.  a  Ry.  Co.  v.  City  of 
Grand  Rapids  (Mich.)  60  N.  W.  767,  which 
holds  that  railroad  property  cannot  be  sold 
for  these  assessments. 

2.  The  right  of  way  so  assessed  contains 
the  main  track  and  one  side  track.  It  has 
nothing  else  upon  it,  and  Is  used  for  no  other 
purpose.  It  has  already  been  dedicated  to  a 
public  use,  and  the  question  Is  presented 
whether  a  railroad  right  of  way  can  be  as- 
sessed by  municipal  corporations  for  public 
Improvements.  So  far  from  being  any  bene- 
fit It  is  established  by  the  evidence  that  the 
opening  and  paving  of  the  street  were  a  dam- 
age to  the  complainant  A  right  of  way  can- 
not be  benefited  by  the  opening  and  paving  nf 
a  street  across  It  None  of  the  buildings  of  the 
complainant  are  within  two  blocks  of  this 
crossing.  We  can  see  no  benefits.  Immediate 
or  prospective,  to  the  complainant  The  divi- 
sion of  the  right  of  way  Into  three  parcels  was 
arbitrary,  as  were  also  the  valuations  and 
supposed  benefits.  The  point  Is  so  clearly 
and  concisely  stated  by  the  court  of  Penn- 
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sylvanla  tbat  'we  quote  the  opinion  In  City  of 
Philadelphia  y.  PhUadelphla,  W.  &  B.  R.  Co., 
33  Pa.  St  43:  "The  municipal  authorities 
payed  the  Gray's  Ferry  road  for  a  consider- 
able distance,  at  a  place  where  it  lies  side  by 
side  with  the  defendants'  railroad,  and  now 
seek  to  charge  them  with  the  half  of  the  cost 
of  It;  but  they  cannot  do  It  Their  claim  has 
uo  foundation  either  in  the  letter  of  the  law, 
or  In  its  spirit,  or  in  the  form  of  the  remedy. 
Not  in  the  letter,  because  the  defendants  do 
not  own  tile  land  sought  to  be  charged,  and 
baye  only  their  right  of  way  oyer  it  Not  in 
tlie  spirit  because  the  paying  laws  are  meanft 
of  compulsory  contribution  among  the  «!om> 
mon  sharers  In  a  common  ben^t  aud  as  a 
railroad  cannot  from  Its  yery  nature,  derive 
any  benefit  from  the  paving,  while  all  ^e 
test  of  the  neighborhood  may,  we  caunot  pre- 
sume that  the  compulsion  was  intended  to  be 
applied  to  them.  Not  In  the  form  of  the  rem- 
edy, because  the  execution  of  this  sort  of 
claim  is  leyarl  facias,  a  writ  not  commonly  al- 
lowed against  corporations,  and  which  would 
bardly  produce  much  when  directed  against  a 
public  right  of  way.  It  wouid  be  strange  leg- 
islation that  would  authorize  the  soil  of  one 
public  road  to  be  taxed,  In  order  to  raise 
funds  to  make  or  improye  a  neighboring  one." 
The  same  doctrine  Is  held  in  Junction  R.  Co. 
V.  City  of  Philadelphia,  88  Fa.  St  ^2A;  State 
▼.  City  of  Blimbetb,  87  N.  J.  Law,  331;  New 
'York  &  H.  R.  Go.  y.  Board  of  Trustees  of 
Town  of  Morrisanla,  7  Hun,  652;  City  of 
Bloomlngton  y.  Chicago  &  A.  R.  Ca,  134  111. 
461,  2G  N.  E.  3G6;  City  of  Bridgeport  y.  New 
-Xortc  &  N.  H.  R.  Co.,  36  Gonn.  25S;  South 
OPark  Com'n  y.  Chicago,  B.  &  Q.  R.  Co.,  107 
lU.  105;  New  York  &  N.  H.  B.  Co.  y.  City  of 
Kew  Hayen,  42  Conn.  27B. 

Decree  Is  reyersed,  and  decree  entered  in 
this  court  for  complainant  In  accordance  with 
the  prayer,  with  the  costs  of  both  courts. 

LONG  and  MONTGOMERY,  JJ.,  concurred. 

HOOKER,  J.  (dlMKnting).  The  city  ot 
Grand  Rapids  caused  an  aasesoment  for  pay- 
ing a  street  to  be  made  upon  two  pieces  of 
4and  forming  a  portion  of  the  complainantf* 
roadbed,  and  the  bill  in  this  cause  was  filed 
to  restrain  a  sale  of  the  parcels  for  such  a»- 
■essment  The  complainant's  right  of  way 
crosses  the  atreet,  and  100  feet  In  length  of 
«ald  right  of  way  on  each  side  of  the  street 
was  included  in  the  assessment  district  The 
bill  was  dismissed,  and  the  complainant  bos 
appealed. 

The  decision  in  the  recent  case  of  I«ke 
Shore  ft  M.  8.  Ry.  Co.  y.  City  of  Grand  Rap- 
ids (Mich.)  60  N.  W.  767,  is  condusiye  of  tfala 
case  to  the  extent  tiiat  the  premises  assessed 
•cannot  be  sold  upon  proceedings  to  collect  the 
amount  of  said  assessment 

It  Is  insisted  that  the  <»mplainanf  s  land  la 
inot  subject  to  assessment  for  the  Improye- 
■ment,  and  that  for  that  reason  also  the  com- 
itlalnant  Is  entitled  to  the  relief  asked.   The 


case  of  Lake  Shore  &  M.  S.  Ry.  Co.  ▼.  City 
of  Grand  Rapids  holds  thai  the  premises  Id- 
yolyed  in  that  case  were  subject  to  asscsament 
for  street  improyement  The  dUtorence  be- 
tween that  case  and  this  Is  tliat  In  that  the 
lands  adjoining  the  street  Improved  were 
used  for  depot  purposes,  while  In  this  tbey 
were  used  for  no  other  purpose  but  tiie  road- 
bed, oonslstmg  of  the  main  track  and  one 
siding,  and  while  the  benefits  to  the  farmer 
ore  apparent  It  is  said  to  b«  equally  apiMir- 
ent  tliat  there  are  none  In  the  latter.  ]^ie 
charter  of  the  dty  of  Grand  Rapids  piavlda 
for  local  assessment  of  the  cost  of  street  im- 
provementB.  The  conneil  detennhies  tke 
amount  to  be  assessed,  and  the  asseoBiiient 
district,  and  the  board  of  review  act  as  oom- 
ndssloners  to  moke  the  aaseBsment  caiarter 
1891,  tit  6,  K  4-^  Notice  of  the  asDcaaiuwrt 
by  publication  Is  provided  for,  and  the  coun- 
cil hears  appeals.  Id.  IS  8-10.  Apparoitly  all 
proceedings  in  this  case  were  ngular.  and 
oomplatnant's  right  to  relief  depends  upon  the 
Jurisdiction  of  the  board  of  ceriew  and  coon- 
dl  to  act  In  the  premisee  upon  Its  land.  It  is 
said  that  there  Is  no  Jnttodictkm  hi  cases 
where  the  land  Is  occupied  for  railway  par- 
poses  and  is  used  only  for  tracks.  In  odipr 
words,  where  the  premises  will  not  be  bene- 
flted  the  proceedings  are  -said  to  be  void  for 
want  of  Jurisdiction.  If  we  could  say,  as  a 
legal  propoBttloD,  that,  all  vallraad  laada  are  ex- 
empt from  assessments,  or  tliat  all  such  lands 
except  depot  grounds  are  exempt  then-wemi^t 
say  that  this  land  shonld  have  been  excluded 
from  the  assessment  district  by  the  coimcll  as 
not  subject  to  assessment  But  we  bsve  hehi 
rhot  railroad  lands  are  subject  to  local  bnr- 
flens  where  benefited,  and  whether  benefited 
or  not,  and  how  much,  are  questions  of  fact 
The  owner  has  the  right  to  a  hearing  upon 
appeal  when  he  feds  aggrieved  at  the  as- 
sessment  but  unless  we  aie  to  say  that  ail 
persons  who  think  that  their  property  is  not 
benefited  may  ask  the  court  of  chanceiy  to  re- 
view the  decision  of  the  commlsslanen  and 
eonncil  upon  the  facta,  the  determinatioa  ot 
the  council  must  be  considered  final  upon  the 
subject  To  hold  that  there  is  no  Juriadiction 
where  there  are  no  benefits  would  aoake  ti» 
Jurisdiction  of  the  board  depend  upoa  whetho' 
a  oourt  of  chancery  could  be  induced.  and«r 
different  proofs,  to  differ  from  the  board  In  is 
opinion  as  to  benefits.  This  land  was  deter- 
mined to  be  a  part  of  the  ansoasniait  dlstricr 
by  the  council.  It  was  their  province  to  de- 
termine tiiat  question.  The  board  determin- 
ed that  It  would  be  benefited.  This  was  wltii- 
in  their  prescribed  duties,  and  was  subject  tii 
an  appeal,  which  complainant  did  not  anJ 
Itself  of.  If  It  was  a  fact  that  the  premi»-!> 
w«e  benefited,  complainant's  land  abooU  I* 
assessed;  if  not  it  should  not  have  bf<i- 
The  decision  of  this  question  by  the  triboni. 
to  which  it  was  confided  should  be  finaL  Soctr 
Park  Com"r8  v.  Chicago,  B.  &  Q.  R.  Oo^  V! 
111.  105;  Brown  v.  City  of  Grand  Rapids,  ^^. 
Mich.  107,  47  N.  W.  117. 
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Thu  decree  of  the  snperior  court  shonid  be 
reversed,  and  a  decree  entered  here  perpetual- 
ly restraining  tbe  sale  of  the  premises  named 
in  the  bill  of  complaint 

McGRATH,  a  J.,  concurred  with  HOOK- 
ER, J. 


KENNETT  v.  BNGLB. 
(Sapreme  Oourt  of  Michigan.     Jalr  2,  1895.) 

ISJCRIBS  FKOK  DOO   BiTS  —  DOO'S    TbNDKNCT  TO 
BiTB— OWNBR'B   KNOWLEDOE — EXPEKT  WiTNBSS 

— Ckoss-Examisatios— Tmt  of  Compbtkjct— 
collatekal  isscbs. 

1.  Where  the  owner  of  a  dOK  knows  that  he 
has  a  disposition  to  bite  mankind,  he  is  liable  to 
a  person  bitten  by  it,  though  the  dog's  general 
disposition  is  peaceable. 

2.  In  nn  action  for  Injuries  from  a  dog  bite, 
a  witness  for  plaintiff,  who  testified  that  the  dog 
bad  once  chased  him  abont  defendant's  store 
till  defendant  quieted  it,  could  not  be  cross-ex- 
amined as  to  whether  he  did  not  know  that  boys 
used  to  play  with  the  dog,  and  get  it  to  chase 
tbeiu,  he  testifying  that  he  had  not  been  present 
wtiile  boys  were  playing  with  the  dog. 

3.  Where,  in  an  action  for  injuries  from  a 
dog  bite,  a  doctor,  who  was  a  witness  for  de- 
fendant, testified  that  he  examined  plaintifiTs  leg 
after  he  was  bitten,  and  discovered  from  tlie  scar 
that  tliere  bad  been  an  ulcer  on  the  leg  before 
plaintiff  was  bitten,  and  plaintiff's  counsel  show- 
ed the  witness  a  scar  un  bis  leg,  and  asked  what 
caused  it,  and  the  witness  answered  that  he  could 
not  tell,  but  it  was  certain  that  the  bone  was 
nor  inToIred,  and  that  the  scar  must  have  been 
the  result  oi  a  flesh  wound;  that  he  could  not 
say  whether  there  had  been  an  nicer  or  running 
sore,  but  that  it  looked  as  if  there  was  suppura- 
tion; that  he  could  not  state  whether  tbe  bone 
waR  injured,  but  that  it  was  not  seriously  in- 
jured,— it  was  error  to  allow  the  counsel  to  tes- 
tify that  he  received  the  wound  from  an  ax,  and 
that  a  piece  of  bone  had  been  taken  out,  and 
that  there  was  never  any  discharge  or  running 
sore. 

Error  to  clrcnlt  conrt,  Van  Buren  county; 
George  &L  Buck,  Judge. 

Action  by  Edward  Kennett  against  Wash- 
ington A.  Engle  for  Injuries  caused  plaintiff 
through  being  bitten  by  defendant's  dog. 
Judgment  was  rendered  for  plaintiff,  and  de- 
fendant brings  error.     Reversed. 

Boudeman  &  Adams,  for  appellant.  Titus 
&  McNeil  (B'rank  £.  Knappen,  of  counsel), 
for  appellee. 

MONTGOMERY,  J.  The  plaintiff  recov- 
ered a  Jtidgment  for  Injuries  arising  from  the 
bite  of  a  dog.  The  evidence  tended  to  show 
that  the  defendant  was  the  keeper  of  the 
dog;  tbat  he  was  a  physician  and  druggist 
at  Hartford;  tbat  the  plaintiff  went  upon  de- 
fendant's premises  to  consult  him  as  a  physi- 
cian; that  be  was  bitten  by  the  dog;  and 
that,  as  a  resolt  of  the  injury,  he  was  pre- 
vented from  following  his  business  as  a  la- 
borer for  a  considerable  length  of  time.  The 
judgment  recovered  was  for  $200.  Defend- 
ant brings  error.  We  shall  pass  over  many 
of  tbe  assignments  of  error,  for  tbe  reason 
that,  in  our  Judgment,  they  fall  within  estab- 
lished rules.  We  shall  notice  those  which 
v.63N.w.no.lO— 6i 


we  tlilnk  present  questions  which  call  for  dis- 
cussion. 

The  defendant  offered  to  show  npon  tbe 
cross-examination  of  the  plaintlfTs  witnesses, 
and  by  affirmative  testimony,  the  character 
of  the  dog  In  qnestion,  as  buTtng  a  kind  and 
peaceable  disposition;  and  perhaps  tbe  most 
Important  question  In  the  case  Is  whether  this 
testimony  was  admissible.  It  Is  undoubtedly 
the  law— and  the  charge  of  tbe  court  so  laid 
it  down— that,  in  addition  to  the  fact  of  the 
injury  to  the  plaintiff  from  the  bite  of  the 
dog,  it  was  incumbent  upon  tbe  plaintiff  to 
prove  that  the  dog  had  on  previous  occasions 
manifested  a  vicious  dlspouitlon,  indicating 
a  disposition  to  bite  mankind,  and  that  the 
defendant  bad  Icnowledge  or  notice  of  tbe 
fact.  It  is  contended  by  the  defendant  that 
there  was  not  sufficient  testiuiony  to  establish 
these  two  propositions,  but,  without  setting  it 
out  at  length  in  this  opinion,  we  think  there 
was  such  testimony  to  go  to  tbe  jury.  Where- 
these  facts  are  shown,  it  seems,  on  authority, 
that  it  is  immaterial  what  the  general  char- 
acter of  the  animal  Is.  If  he  has  manifested 
a  disposition  to  bite  mankind,  the  law  casts 
the  burden  upon  the  owner  or  keeper  to  take 
measures  to  see  to  it  that  the  animal  la  so  re- 
strained that  he  cannot  do  an  injury  to  in- 
other.  Some  of  the  cases  liave  gone  great 
length  in  this  direction.  In  Smith  v.  Pelah, 
2  Strange,  1264,  It  was  said:  "If  a  dog  has 
once  bit  a  man,  and  the  owner,  having  notice 
thereof,  keeps  the  dog,  and  lets  him  go  about 
or  lie  at  bis  dooi,  an  action  will  lie  against 
him  at  the  suit  of  a  person  who  is  bit,  though 
It  happened  by  such  person's  treading  on  the 
dog's  toes;  for  It  was  owing  to  his  not  hang- 
ing the  dog  on  the  first  notice.  And  tbe  safe- 
ty of  the  king's  subjects  ought  not  after- 
wards to  be  endangered."  This  Is  an  extreme 
case,  and  perhaps  should  not  be  followed,  and 
was  not  followed  by  the  circuit  Judge  in  tbe 
present  case,  for  he  charged  the  Jury,  in  ef- 
fect, that,  if  the  injury  resulted  from  any 
fault  of  the  plaintiff,  he  could  not  recover. 
But  in  two  wdl-consldered  cases  it  has  been 
determined  that  where  the  facts  concvr  of 
previous  manifestations  of  malicious  disposi- 
tion by  the  dog,  and  knowledge  of  this  fact 
in  the  keeper,  the  general  peaceable  disposi- 
tion of  the  dog  from  thence  on  becomes  im- 
material. See  Buckley  v.  Leonard,  4  Denlo, 
600,  and  Mann  v.  Weiand,  81  Pa.  St  243. 

It  is  contended  that,  where  the  evidence  is 
In  dispute  as  to  whether  the  facts  of  notice 
and  previous  manifestation  of  disposition  ex- 
ist such  testimony  is  admissible  as  bearing 
upon  the  probability  of  the  main  facts.  We 
would  say  the  better  statement  would  be  that, 
where  the  acts  sought  to  l>e  shown  are  such 
as  to  characterize  the  acts  proven  by  tbe 
plaintiff,  they  are  admisdble.  To  illustrate, 
there  was  evidence  given  in  the  present  case 
by  a  young  man,  Rc-y  Andrews,  that  he  visit- 
ed the  store  of  the  defendant  on  one  occasion, 
and  that  the  dog,  without  provocation,  set  up- 
on him,  and  chased  him  alxiut  the  store,  until 
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the  defendant  qpoke  to  him  and  quieted  him. 
For  the  purpose  of  showing  tlint  this  attack 
of  the  dog  was  playful,  and  not  ricions,  de- 
fendant called  witnesses  to  show  that  boys 
were  accustomed  to  come  into  the  store  and 
play  with  the  dog.  This  testimony,  we  think, 
was  competent,  and  the  circuit  Jndge  received 
It  for  that  puri>oBe.  Complaint  is  made  tliat 
the  defendant  was  not  permitted  to  show  this 
by  the  cross-examination  of  Andrews.  He 
testified  that  he  had  not  been  in  the  store 
while  the  boys  were  playing  with  the  dog. 
He  was  then  asked:  "Did  yon  know,  as  a 
matter  of  fact,  that  some  of  the  boys  used  to 
go  in  and  play  with  the  dog,  and  get  him  to 
chase  them?"  We  think  there  was  no  error 
in  the  exclusion  of  this  testimony,  for  the  rea- 
son that  whatever  Information  the  young  man 
may  have  had  upon  the  subject  must  clearly 
have  been  hearsay,  as  it  already  api>eared 
that  he  was  not  present  on  any  of  the  occa- 
sions when  the  boys  were  engaged  in  play 
with  the  dog. 

Plaintiff  had  called  as  a  witness  one  Daniel 
Poole,  who  had  testified  that  on  one  occasion, 
sliortly  before  the  injury  to  plaintiff,  he  had 
gone  Into  the  yard  of  defendant  in  the  even- 
ing, and  that  the  dog  had  attacked  him.  It 
was  sought  to  show  by  this  witness  generally 
that  the  dog  was  of  a  gentle  disposition,  and 
that  he  had  seen  him  playing  with  children. 
At  the  time  this  testimony  was  given,  the 
testimony  of  the  witness  Andrews  was  not 
before  the  Jury:  and  the  fact  that  the  dog 
had  played  with  the  children  did  not  tend 
to  throw  light  upon  the  nature  of  the  attack 
which  the  dog  had  made  upon  the  witness 
Poole.  The  testimony  was,  therefore,  within 
the  rule  of  the  cases  cited,  and  properly  ex- 
cluded. 

The  defendant  called  as  a  witness  one  Dr. 
T<awrence,  who  testified  that  he  had  examined 
the  leg  of  plaintiff  after  he  was  bitten  by  the 
dog,  and  that  he  discovered  indications  that 
there  had  been  an  ulcer  on  the  leg  before, 
and  that  he  was  able  to  determine  this  by  the 
scar.  Plaintiff's  counsel  then  exhibited  to 
witness  a  scar  on  his  leg,  and  asked  him  to 
state  what  he  thought  caused  that  The 
doctor  replied:  "I  could  not  tell  what  caused 
it.  One  thing  Is  certain,— the  bone  was  not 
Involved  there.  It  must  have  been  the  re- 
sult of  a  bruise  or  some  kind  of  a  flesh  wound. 
I  could  not  say  there  had  been  an  ulcer  or 
running  sore.  It  might  have  been  caused  by 
one  of  a  great  many  things.  It  looks  as  If 
there  was  suppuration  there.  Could  not  say 
wh<>ther  the  bone  was  injured,  but  it  was  not 
seriously  injured."  On  redirect,  plaintiff's 
counsel  took  the  stand,  and,  against  the  ob- 
jection of  defendant,  testified:  "This  scar  I 
showed  this  morning  to  the  Jury,  which  the 
doctor  said  looked  like  an  ulcer,  had  been  one 
discharging  pus,  is  a  wound  I  received  Tay 


an  ax  when  I  was  a  boy,  and  took  a  piece 
of  the  bone  out.  There  never  was  any  dis- 
charge or  any  running  sore,  bnt  It  kept  xe 
about  three  months  laid  up,  so  I  conid  ri 
walk."  We  think  It  was  error  to  admit  'M* 
testimony.  It  related  to  a  coUatenU  (a.t 
It  Is  a  general  role  that  It  Is  not  comp-t^rt 
to  offer  testimony  with  a  view  of  discreditii:.- 
a  witness,  by  calling  other  witnesses  to  de- 
pute him  as  to  collateral  facts.  Best,  Ev.  <  in- 
ternational Ed.)  603.  and  cases  dted.  And. 
while  it  Is  sometimes  true  that  facts  not  otti- 
erwlse  relevant  are  deemed  to  be  relevant  i! 
they  support  or  are  inconsistent  with  the  opin- 
ions of  experts  when  such  opinions  are  deeii- 
ed  to  be  relevant  (see  7  Am.  &  Eng.  Bnc  La  x. 
p.  80),  yet,  in  the  present  case.  It  Is  to  be  borne 
In  mind  that  the  doctor  did  not  nndertake  to 
speak  with  certainty  as  to  the  nature  of  tbe 
Injury  to  cotmsel's  leg,  or  that  the  acar  up-.u 
bis  leg  corresponded  with  that  upon  fbe  leg  ot 
plaintiff,  or  was  due  to  a  like  cause.  Under 
these  clrcnmstances,  we  think  the  issue  was 
clearly  a  collateral  one.  The  mat^Iol  ques- 
tion was  whether  the  skin  was  broken  on  the 
plaintiff's  leg  by  the  bite  of  tbe  dog.  As 
bearing  upon  this,  tlie  doctor  testified  thai 
there  was  a  scar  on  the  plalntlCTB  leg,  and 
that  he  saw  it  Immediatdy  after  he  was  bit- 
ten, that  was  not  attributable  to  the  bite  o' 
the  dog;  that  he  thought  this  was  a  scar  re- 
sulting from  an  ulcer.  If  he  had  stated  that 
the  scar  upon  the  leg  of  counsel  resulted  from 
the  same  cause,  there  would  be  more  room 
for  ^ying  that  the  testimony  given  by  tli« 
counsel  tended  to  contradict  his  statements: 
but  he  did  not  so  state,  and  the  testlmmy. 
therefore,  was  not  admissible. 

We  regret  the  necessity  for  reversing  the 
case  on  this  ground,  as  it  appears  that  the 
circuit  Judge  carefully  guarded  the  rights  of 
the  defendant,  and  It  Is  at  least  doubtful 
whether  the  testimony  was  of  a  nature  whldi 
worked  any  Injury  to  the  defendant,  and  yet 
we  are  not  prepared  to  say  that  It  did  not 
The  effort,  evidertly,  was  to  make  It  appear 
to  the  Jury  that  the  doctor,  whose  testlmtmy 
appears  to  be  candid,  was  confounded  by  the 
testimony  of  a  laymut,  and  that  by  testimo- 
ny which  had  no  business  In  the  case.  On 
the  whole,  we  do  not  feel  that  we  can  over- 
look the  err(»*,  but  we  feel  constrained  to 
say  that  it  was  wholly  unnecessary  for  the 
defendant  to  present  a  record  of  the  volume 
which  was  presented  in  this  case  In  order  to 
raise  this  question.  The  fact  that  an  error 
of  this  kind  has  crept  Into  a  trial  ou$;ht  not 
to  be  made  the  means  of  Inflicting  punish- 
ment upon  the  party,  and  we  shall  limit  tlie 
taxation  of  costs  for  the  brief  and  record  to 
30  pages.    Judgment  reversed. 

HOOKER,  J.,  did  not  sit  The  other  Jm- 
ticea  concurred. 
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SHRIMPTON  et  al.  t.  ROSENBAUM  et  kl. 

(Supreme  Court  of  Michigan.     July  2,  1895.) 

B^Ls— AonoH  vos  Frici— Fr^ud  of  Sbllbh's 
AesNT— Btisence. 

In  an  action  for  tlie  price  of  "three  great 
fOttss"  of  hooks  and  eyes,  defendant  testified 
that  his  order  to  plaintiff's  agent  was  for  "three 
gross,"  and  that  the  agent  put  that  amonnt  in 
his  memorandum  book,  and  then  filled  ont  an 
order  which  defendant  signed  without  reading, 
believing  that  it  was  for  the  amount  stated. 
As  an  inducement  to  the  order,  plaintiff  agreed 
to  place  defendant's  adTertisemeut  on  the  cards 
containing  the  hooks  and  eyes.  Afterwards  de- 
fendant recelTed  from  plaintiff  a  letter  acknowl- 
edging the  receipt  of  his  order  for  "three  great 
gross,  with  a  proof  of  the  advertisement,  and 
asking  defendant  to  check  all  over,  and,  if  O. 
K.,  to  liga  and  return  the  letter.  Defendant 
placed  his  "O.  K."  after  the  advertisement,  sign- 
ed the  letter,  and  retnmed  it.  Sdd,  that  de- 
fendant could  testify  that  he  intended  that  his 
first  order  should  be  for  mily  "three  gross."  and 
that  in  signing  the  letter  he  paid  no  attention 
to  the  quantity  stated  therein,  as  he  supposed 
that  his  approval  of  the  advertisement  only  was 
asked. 

Error  to  circuit  court,  Kalamazoo  county; 
George  M.  Buck,  Judge. 

Action  tQT  Alfred  Slirimpton  &  Sons  against 
Simon  Rosenbaum  and  others  for  the  pur- 
chase price  of  goods  sold  under  a  contract 
Judgment  was  rendered  for  defendants,  and 
plaintiffs  appeal.     Affirmed. 


E.  A.  Crane,  for  appellants. 
Roos,  for  appellees. 


Howard  & 


McGRATH,  C.  J.  The  facts  of  this  case 
are  similar  to  those  In  Shrimpton  t.  Netzorg 
(Mich.)  62  N.  W.  343;  and  the  principal  ques- 
tions raised  here  are  ruled  by  the  decision  in 
that  case. 

The  ordMT  was  printed,  leaving  spaces  as 
to  quantities  and  dates,  and  containing 
blanks  of  which  the  following  are  copies: 


BHRIMPTON'S 


ALTi  THIS  SPACE 

FOR  TOUR 
ADVCBTISEMKNT. 


WE  PRINT  YOUR  ADVEK- 

TISEMf.KT  IN  PLACE 

OF  THIS  CUT. 


KANTOPEN. 


ROSENBAUU  and  SFETERS, 

THE  LEADING  DEALERS  IR 
SOUTHWESTERN  MICHIQAN 
IN  DRY  000D8.  CARPETS,  AND  FANOT  GOODB. 


One  of  the  Inducements  held  out  was  that 
the  plaintiffs  were  to  print,  upon  the  card 
containing  the  hooks  and  eyes,  defendants' 
advertisement.  Just  before  the  signature, 
printed  in  smaller  type,  were  the  words: 
■'■Wben  ready,  ship  by  the  cheapest  way." 
Defendants'  testimony  was  that  plaintiffs' 
agent  first  took  the  order  in  a  memorandum 
book,  which  was  exhibited  to  defendants,  and 


approved;  that  the  order  there  written  was 
for  "three  gross";  that  plaintiffs'  agent  then 
filled  out  the  order  blank.  Informed  defend- 
ants that  it  contained  the  order  given;  and 
defendants,  relying  upon  the  representation, 
signed  the  same  without  reading  it  After- 
wards plaintiffs  wrote  to  defendants  as  fol- 
lows: 

"We  are  in  receipt  of  your  esteemed  order 
given  to  our  salesman  Mr.  Bertrand  for  three 
great  gross  cards  of  Kantopen  hooks  and 
eyes,  to  be  put  up  as  soon  as  we  can  prepare 
the  goods  with  your  name  and  special  adver- 
tising matter  printed  thereon. 

"We  read  the  advertisement  as  follows: 


ROBBNBAUM  and  8PEYBKB. 
THE  LEADING  DBALEKB  IN  SOUTUWtBTKRN 

MICHIGAN 

IN  DRY  GOODS.  CARPETS,  AND  FANCY  GOOD.'S. 

KALAMAZOO.  MICHIGAN. 

O.K. 


"Please  check  this  all  over  carefully,  mak- 
ing any  changes  or  corrections  you  desire; 
and,  if  O.  K.,  sign,  and  return  to  us  by  first 
mall.  In  the  Inclosed  stamped  envelope,  and 
we  will  proceed  with  the  order.  It  usually 
requires  from  40  to  70  days  to  get  out  this 
class  of  goods,  but  we  wiU  hurry  the  order, 
and  ship  at  the  earliest  possible  date.  Thank- 
ing you  for  the  favor,  we  ceuiaiu 
"Yours  resp'y, 

Alfred  Slirimpton  &  Sons,  Ltd. 

"We  have  checked  this  all  over  carefully, 
and  find  It  to  be  correct  in  every  particular. 
"[Signed]  Rosenbaum  &  Speyers." 

Defendants  attached  their  signature,  and 
returned  this  letter.  They  testified  that  they 
did  BO  supposing  that  it  had  been  sent  to  ob- 
tain their  approval  of  the  advertisement  and 
that  they  gave  no  particular  attention  to  the 
other  portions  of  the  letter,  but  placed  their 
"O.  K."  within  the  space  containing  the  ad- 
vertisement as  indicated.  The  defendants, 
upon  receipt  of  the  bill  for  the  goods,  refused 
to  receive  them,  and  they  remained  at  the 
freight  office. 

It  is  urged  that  this  case  Is  distinguishable 
from  the  Netzorg  Case,  in  that  here  a  con- 
firmatory mrder  was  given.  It  was  entirely 
proper  to  permit  the  explanation  of  the  cir- 
cumstances under  which  this  order  was  ob- 
tained. Both  papers  related  to  the  same 
transaction.  If  the  first  was  obtained  through 
fraud,  defendants  would  be  bound  to  repudi- 
ate It  when  discovered,  and  not  before.  The 
transaction  was  tainted  by  the  fraud  In  the 
procurement  of  the  original  order,  and  the 
procurement  of  the  confirmatory  letter  did 
not  purge  the  transaction  of  the  fraud. 

The  testimony  tending  to  show  similar 
transactions  with  others  was  admissible  as 
bearing  upon  the  question  of  intent  Heebe 
v.Knapp,  28  Mich.  63;  French  v.  Ryan  (Mich.) 
62  N.  W.  1016.  The  judgment  la  affirmed. 
The  other  Justices  concurred. 
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COMMERCIAL  BANK  OP  IRON  MOUN- 
TAIN T.  HILLER  et  al. 

fSupreme  Court  of  Michigan.     J11I7  2,  1895.) 

Stipulations  in  MoRTOAoii — Coxstbuction — Bb- 

LSASB  or  INDITIDUAL  XX>TS. 

Lender  a  stipulation  in  a  mortgage  on  seT- 
<eral  lota  tliat  the  mortgagee  will,  without  con- 
auleratioD,  release  from  the  mortgage  a  certain 
number  of  lots  "as  fast  as  they  are  sold  or  con- 
tracted to  be  sold,  at  snch  time  and  times  as" 
the  mortgagor  may  request,  the  mortgagor  is  en- 
titled on  demand  to  have  such  Iota  released  from 
the  mortgage  when  sold  or  contracted  to  be  sold 
at  any  time  before  foreclosure. 

2.  A  mortgage  covering  several  lots  provided 
tor  the  release  from  the  mortgage,  "on  demand" 
-of  the  mortgagor,  of  a  certain  number  of  the 
lots,  "upon  the  payment"  of  $150  for  every  lot 
«o  released:  such  sum,  when  paid,  to  be  cred- 
ited as  a  payment  on  the  mortgage.  Two  notes 
-were  paid  at  maturity,  and  the  last  reduced  by 
partial  payment  of  the  principal,  and  the  inter- 
est thereon  paid  at  its  maturity.  A  year  and  a 
trnlf  after  the  maturity  of  this  last  note,  and  be- 
fore foreclosure,  the  mortgagor  demanded  the  re- 
lease of  one  lot  for  each  $150  of  principal  paid. 
Held,  that  the  mortgagor  was  not  -entitled  to 
bare  them  released.^ 

Appeal  from  circuit  court,  Dickinson  coun- 
ty, In  chancery;   John  W.  Stone,  Judgp. 

Bill  by  the  Commercial  Bank  of  Iron  Moan- 
tain  against  John  M.  Hiller  and  others  for 
the  foreclosure  of  a  mortgage.  From  a  de- 
cree of  foreclosure  after  release  of  certAtn 
lots  covered  by  the  mortgage,  plaintiff  ap- 
jpeals.     Modified. 

Cook  &  Pelham,  for  appellant.  F.  J.  Tru- 
dell  (Newman.  &  Northrup,  of  counsel),  for 
appellees. 


HONTGOMEBY,  J.  This  is  a  foreclosure 
suit  Defendant  Hlller,  on  the  30th  day  of 
December,  1890,  executed  to  defendants  Jones 
«nd  Crowell  a  mortgage  covering  the  entire 
plat  of  Lakeside,  In  Dickinson  county,  ex- 
cepting five  lots  previously  sold.  The  mort- 
gage was  conditioned  for  the  paymoit  of 
three  notes,  of  even  date,  for  $3,750  each,  due 
in  9,  16,  and  18  months,  respectively.  Defend- 
ants Jones  and  Crowell  subsequently  assign- 
ed the  mortgage  to  complainant  and  indorsed 
the  notes.  The  other  defendants  are  subse- 
<iuent  purchasers.  The  court  below  decreed 
foreclosure,  but  also  decreed  that  certain  of 
the  lots  shotild  be  released  from  the  mort- 
gage, and  complainant  appeals  from  this  por- 
tion of  the  decree. 

The  mortgage  contained  the  following  pro- 
wislons:  (1)  "Said  John  T.  Jones  and  Joseph 
A.  Crowell,  for  themselves  and  their  heirs, 
«zecutors,  administrators,  and  assigns,  h<;re- 
t>y  agree,  and  this  mortgage  Is  made  upon  the 
express  condition,  that  they  will  release  from 
the  lien  and  operation  of  the  mortgage  and 
the  indebtedness  hereby  secured,  without  pay- 
ment charge,  or  compensation,  one-flfth  of 
«U  the  lots  in  said  Lakeside  subdivision  here- 
by conveyed,  as  fast  as  they  are  sold  or  con- 
tracted to  be  sold,  at  such  time  and  times  as 
suiid  John  M.  Uillcr,  or  his  assignee  or  gran- 


tee, may  request  such  lots  to  be  so  released." 
(2)  "And  said  John  T.  Jones  and  Joseph  A. 
Crowell,  for  themselves  and  their  heirs,  ex- 
ecutors, administrators,  and  assigns,  beret? 
further  agree,  and  this  mortgage  is  made 
upon  the  express  condition,  that  they  wUL 
on  demand,  release  from  the  Hen  and  opera- 
tion of  this  mortgage,  and  the  indebtedness 
hereby  secured,  the  remaining  four-fifths  of 
said  lots  hereby  conveyed,  upon  the  payment 
of  one  hundred  and  fifty  dollars  (1150)  for 
each  and  every  lot  to  be  so  released,  and. 
when  paid,  to  be  applied  and  credited  ap<n 
said  Indebtedness."  I'he  first  two  notes  se- 
cured by  the  mortgage  were  paid  at  maturi- 
ty, and,  on  the  day  of  Its  date,  the  last  note 
was  reduced  by  payment  of  $1,003.75.  The 
Interest  was  also  subsequently  paid  on  the 
last  note  at  Its  maturity.  On  November  8. 
1893,  the  mortgagor  made  demand  for  the  re- 
lease of  certain  lots,  which  had  been  sold,  or 
"contracted  to  be  sold,  under  the  prorldon  of 
the  mortgage  calling  for  the  release  of  one- 
pfth  of  the  lots  when  sold,  and  also  requested 
•the  release  of  fifty-seven  of  the  remaintns 
TOur-fifths  of  the  lots  so  mortgaged,  being 
\ione  lot  for'each  $150  of  principal  paid.  Com- 
'  plalnants  refused  compliance  with  these  de 
mands,  and  00  December  6,  1893,  this  bill 
was  filed. 

We  think  the  conclusion  of  the  learned  dr- 
enlt  judge  that,  under  the  first  stipalation 
above  quoted,  the  mortgagor  tiad  the  rtgbt  v> 
have  one-flfth  of  the  lots  covered  by  tbe  mort- 
gage released  when  sold  or  contracted  to  be 
sold,  upon  making  demand  therefor  at  aor 
time,  is  fully  sustained  by  authority,  and  15 
correct  In  principle.  The  undertaking  is  al>- 
solute  and  not  limited  as  to  time,  but,  on  ib« 
contrary,  the  contract  is  to  release  at  sorb 
time  or  times  as  tbe  mortgagor  or  his  itssigu 
or  grantees  may  request  See  Ntnu,  «- 
Vaughn,  40  Mich.  856;  Chrlsman  ▼.  Hay.  43 
Fed.  552;  Yawter  v.  Crafts,  41  Minn.  14.  4.' 
N.  W.  483. 

A  different  question  Is  presented,  however, 
by  tbe  second  stipulation.  No  payment  wu 
tmade  upon  the  mortgage  distinctively  as  pa;- 
ftnent  for  a  release.  On  the  contrary,  the  pay- 
'meats  made  were  such  as  the  mortgagor  wu 
bound  to  make,  and  he  was  still  in  defad: 
I  when  the  demand  for  the  release  of  the  hns 
tinder  this  stipalation  was  made.  The  agive- 
ment  of  the  mortgagees  was  that,  on  demasJ 
and  upon  payment  of  $150  for  each  lot  to  be 
released,  they  would  release  lots  from  thr~> 
remaining  four-fifths.  This  jttlpnlation  ev. 
dently  contemplated  that  the  payiTM»iit  ai.-: 
demand  for  release  were  to^I>e_conicnrTei' 
and  the  morisBgees  had  tbe  tight  to  ao  cai 
It.  It  appears  that  no  such  demand  bavitc 
been  made,  they  rested  upon  the  secnrity  < : 
this  mortgage,  and  delayed  foredoenre  f' 
IH  years  after  Its  maturity.  It  cannot  V 
doubted  that  they  during  this  time  tlwojru'. 
and  had  the  right  to  think,  that  the  mortga^ 
covered  the  land,  and  it  would  be  hieqaita'.  * 

to  now  require  them  to  release  anjr  pun..- 
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of  this  sectirity.     See  McComber  t.  Mills,  80 
Gal.  Ill,  22  Pae.  65. 

The  decree  of  the  court  below  will  be  modi- 
fled  to  conform  with  this  opinion.  Complain- 
ants will  recoyer  costs  of  this  appeaL  The 
other  jQstlces  concurred. 


J.  L  CASE  PLOW  WORKS  r.  NILES  * 
SCOTT  CO. 

(Supreme  Court  of  Wisconsin.     Jane  20,  1895.) 

Bale  op  Goods  —  Implied  Wabrastt  —  Fitness 
roB  Pakticdlab  Purpose— Difbctite  Hate- 
rial— Breach  of  Wabrantt— Damases.  . 

1.  Plaintiff  ordered  from  defendant  certain 
wheels,  which  were  warranted  against  defects 
in  material  and  workmanship.  The  wheels  were 
constructed  according  to  spodficatious,  and  test- 
ed in  plaintiff's  presence  before  the  contract  was 
signed.  Udd  tliat,  as  there  was  no  reliance  on 
the  judgment  of  the  manufacturer  that  the 
wheels  were  otherwise  suitable  for  the  purpose 
for  which  they  were  intended,  there  was  no  im- 
plied warranty  to  that  effect. 

2.  Where  an  article  is  sold  by  a  written 
contract  which  is  silent  on  the  subject  of  war- 
ranty, no  express  or  oral  warranty,  made  at  the 
same  time  or  previously,  xan  be  shown,  nor  can 
an  oral  warranty  be  added  to  one  that  is  writ- 
ten. 

3.  The  fact  that  warranties  of  material  and 
workmanship  of  certain  wheels  manufactured 
according  to  specifications  were  expressed  in 
the  contract  precludes  any  implied  warranty  that 
the  wheels  were  otherwise  suitable  for  the  pur- 
pose for  which  they  were  intended. 

4.  A  warranty  of  good  workmanship  does 
not  cover  a  defect  in  the  plan  of  constmction  of 
the  article  mauufactured,  but  relates  only  to  the 
execution  of  the  plan. 

5.  The  measure  of  damages  for  breach  of 
warranty  is  the  difference  between  the  actual 
rnlue  of  the  defective  articles,  and  their  value 
had  tliey  been  in  accordance  with  the  warranties, 
to  which  may  be  added  comjwnsation  for  the 
trouble  and  expense  suffered,  and  any  other  spe- 
cial damages. 

6.  The  price  for  which  the  purchaser  sold 
the  goods  cannot  be  shown  in  an  action  for 
breach  of  warranty  against  defects,  nor  is  it  ma- 
terial whether  he  sold  them  at  all. 

7.  In  an  action  against  a  vendor  for  breach 
of  warranty  apninst  defects,  the  price  paid,  or 
acreed  to  be  paid,  is  competent  to  show  what 
the  goods  would  have  been  worth,  had  they  been 
as  warranted. 

8.  A  manufacturer  of  wheels  is  liable,  tm- 
der  his  warranty  against  defective  material,  for 
using  a  grade  of  iron  not  suitable  for  the  pur- 
pose for  which  the  wheels  were  intended. 

9.  In  an  action  for  breach  of  warranty  in 
delivering  articles  not  in  conformity  with  the 
contract,  the  number  of  defective  articles,  and 
their  value,  must  be  established  by  competent 
evidence,  and  it  canuot  be  inferred  that  all  were 
defective  because  some  were. 

Appeal  from  circuit  court,  Racine  county; 
Frank  M.  Fish,  Judge. 

Action  by  the  J.  L  Case  Plow  Works 
against  the  Niles  &  Scott  Company,  for 
breach  of  warranty.  There  was  a  Judgment 
for  plaintiff,  from  which  both  parties  sepa- 
rately appeal.    Reversed  on  each  appeal. 

The  plaintiff  brought  action  against  the  de- 
fendant company,  engaged  In  the  manufac- 
ture of  wheels  for  agricultural  implements, 
to  recover  damages  sustained  by  reaaon  of 


the  breach  of  warranty  of  11,000  such  wheels^ 
ordered  and  purchased  of  the  defendant  na- 
der  a  written  contract  dated  August  16, 18S8w 
which,  it  appears,  was  a  written  order  glreta 
by  the  plaintiff  to  the  defendant,  and  accept- 
ed by  the  latter.  In  writing,  as  follows: 

"You  may  enter  our  order  for  our  season's 
wants  on  the  following  styles  of  wheeUi,  and 
at  the  prices  and  terms  named: 

S2-in.  walking  cultivator  wheel,  1^ 

rim,  half  oval,  8  steel  spokes  or 

10  iron  spokes,  % f    Ou  each 

32-in.  walking  cultivator  wheel,  l\i 

rim,  half  oval,  S  steel  or  10  iron 

spokes,  %  69  eachi 

32-in.    sulky    wheel,   2V4   rim,   half 

oval,  14  steel  spokes,  % 1  00  eadk 

24-in.   wheel,  2  in.   double  channel 

rim,  8  steel  spokes,  % 70  eaclh 

•         •••  •••* 

"Tou  to  guaranty  the  wheels  against  break- 
age In  shipping,  and  against  defects  In  ma- 
terial and  workmanship.    ♦    •    •" 

It  was  alleged  In  the  plaintiff's  complaint: 
that  the  defendant,  at  the  time  of  entering  in- 
to the  contract,  well  understood  and  knew- 
that  the  plaintiff  desired  said  wheels  to  at- 
tach to  the  farm  machinery  mannfactuted  by 
It,  such  as  cultivators,  etc.,  and  that  the  de- 
fendant guarantied  the  wheels  as  above  stat- 
ed, and  that  said  wheels  should  be  proper 
and  suitable  for  the  purposes  for  which  ther 
plaintiff  desired  them;  that  the  plaintiff  or- 
dered and  received  of  the  defendant,  under 
the  contract,  wheels  to  the  number  of  11,000', 
and  paid  it  therefor  |I7,331.12;  that  at  the- 
time  of  the  sale  such  wheels  were  defective- 
In  material,  construction,  and  workmanship, 
and  were  totally  unfit  for  the  usee  and  pur^ 
poses  for  which  the  plaintiff  purchased  them,, 
to  Its  damage  of  $7,331.12;  that  the  plaintllT^ 
at  great  expense,  and  relying  on  said  guaran- 
ty, placed  large  numbers  of  such  wheels  nponi 
plows,  cultivators,  etc.,  and  placed  the  same- 
on  the  market,  and,  when  tested,  said  wheel» 
were  foimd  worthless,  and  a  large  number  of 
such  plows,  cultivators,  etc.,  were  retume<S 
by  the  various  purchasers  of  the  same,  ancB 
the  plaintiff  was  put  to  $5,000  expenses  iik 
the  premises,  and  by  reason  of  such  defectlve- 
wheols  It  lost  the  sale  of  a  large  number  of 
Its  machines  and  Implements,  and  sufferedt 
Injury  to  Its  business  and  reputation.  Tbe- 
defendant  denied  that  It  made  any  other  or 
fnrther  warranties  than  those  expressed  In 
the  contract,  and  it  alleged  that,  prior  to  mak- 
ing the  contract,  samples  of  wheels  wera^ 
carefully  examined  and  tested  by  the  piali>- 
tlff,  and  that  it  had  full  knowledge  of  the- 
principle  of  construction  of  said  wheels,  an<£ 
of  the  material,  workmanship,  and  quality 
thereof,  and  of  all  weakness,  if  any,  and  lia?- 
bllity  to  breakage,  except  from  defective  ma;- 
terlal  or  workmanship,  and  made  selection  of 
the  kind  of  wheels  it  desired,  and  of  the  mat- 
toials  thereof,  and  assumed  the  risk  of  fallV 
ure  or  breakage,  except  from  shlpmest,  d«^ 
fective  materials  or  workmanship.  It  set  up» 
counterclaims— First,  for  a  balance  due  o*» 
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tbe  -wheels  of  $1,703.07;  second,  for  wheels, 
etc.,  sold  under  another  contract,  upon  which 
there  was  due  a  balance  of  $914.28,— and  de- 
manded Judgment  for  said  sums,  with  inter- 
est. The  plaintiff,  in  reply,  Insisted,  as  to 
the  first  counterclaim,  that,  upon  the  pounds 
set  ont  In  the  complaint.  It  was  not  liable  for 
tbe  balance  claimed,  and  admitted  the  bal- 
ance claimed  under  tbe  second  counterclaim. 
It  also  asserted,  bj  way  of  defense  to  the 
first  counterclaim,  that  the  defendant,  at  and 
prior  to  tbe  making  of  the  contract  for  said 
wheels,  and  tbe  sale  of  the  same,  stated  to 
tbe  plaintiff  that  tbe  wheels  covered  by  said 
contract  were  good,  mercbaatable  wheels, 
suitable  for  agricultural  implements,  and 
were  of  good  material,  workmanship,  and 
principle  of  construction,  and  had  been  thor^ 
oughly  tested,  and  in  use  a  number  of  years, 
and  that  no  complaints  had  been  made  of 
them;  that  defendant  well  knew  the  purposes 
for  which  the  plaintlfT  desired  the  wheels. 
And  the  plaintiff  alleged  a  breach  of  these 
express  oral  and  implied  warranties,  to  the 
plaintiff's  great  damage,  etc.  At  the  trial  be- 
fore the  court,  without  a  jury,  evidence  was 
given  by  selling  agents  of  the  plaintiff,  and 
others,  to  the  effect  that  the  wheels  did  not 
give  satisfaction  to  fanners,  for  the  reason 
that  the  ends  of  the  spokes  would  break  at 
the  flanged  end,  thereby  letting  the  spokes 
out  of  tbe  bub,  and  letting  the  wheel  fall 
down,  and  rendering  it  useless;  that  all  the 
spokes  of  the  wheels  proved  to  be  weak  at 
tbe  flanged  end.  And  evidence  was  given, 
against  the  defendant's  objection,  tending 
to  show  that  the  principle  or  plan  of  con- 
struction of  the  wheels  was  wrong;  that 
there  could  be  no  wheel  manufactured  upon 
the  principle  or  plan  of  the  wheel  In  question 
that  would  give  satisfaction,  for  tbe  reason 
that  the  spokes  had  no  actual  bearing  In  the 
hub,  they  being  loose  In  the  hub,  and  If  the 
nut  was  tightened  so  as  to  afford  tbe  spoke 
any  support  the  pressure  would  be  so  great 
that  it  would  break  the  nut  off  tbe  spoke; 
that  the  plaintiff  had  to  take  back  many  of 
the  wheels,  and  furnish  others  in  their  places; 
that  the  defect  In  tbe  wheels  was  in  the  plan 
of  construction;  and  that  they  would  not 
stand.  Other  of  tbe  plaintiff's  agents  and 
witnesses  testlfled  that.  In  addition  to  the  de- 
fects named,  the  material  used  In  tbe  spokes 
was  defective;  that  tbe  ends  of  the  spokes 
used  to  break  off  where  they  went  into  the 
hubs,  and  the  hubs  sometimes  came  loose, 
and  the  spokes  seemed  to  be  of  poor  material, 
breaking  off  square,  with  little  strain;  that 
the  wheels  were  defective  In  some  respects, 
in  workmanship  and  in  material  and  con- 
struction, and  tending  to  show  that  they 
would  not  stand  tbe  work  for  which  they 
were  Intended.  Tbe  evidence  as  to  construc- 
tion, plan,  aud  suitableness  for  tbe  purposes 
for  which  they  were  Intended,  was  objected 
to  by  the  defendant.  It  appeared:  That  the 
spokes  of  the  wheels  were  of  common  Iron, 
and  considerable  evidence  was  given  to  show 


that  common  Iron  was  no4  suitable  or  suffi- 
cient material  for  the  purpose^  and  tbat  re- 
fined iron  should  have  been  used,  being  more 
uniform  in  strength,  and  that  common  irou 
varies,  and  is  not  of  uniform  strength.  The 
total  number  of  iron  wheds  shipped  ont  by 
plaintiff  to  agents,  as  sold  and  to  be  sold,  was 
13,894,  of  which  3,566  were  returned  to  it 
and  400  remained  In  the  hands  of  agents,  as 
defective,  and  2,089  bad  not  been  shipped  out 
at  all.  That  these  wheels  were  made  special- 
ly for  the  plaintiff,  and  it  specified  the  sizes 
and  dimensions  and  material,  and  that,  be- 
fore the  contract  was  signed,  defendant  sent 
to  the  plaintiff  wheels  of  tbe  kind  In  question, 
to  be  examined,  and  that  the  plaintiff's  agents 
talked  ov^  tbe  matter  of  the  wheels  with 
defendant's  agent  very  fully,  and  looked 
them  over  as  closely  as  they  could,  and  in 
their  presence  the  wheels  were  sabjected  to 
certain  tests  as  to  their  quality  and  strength. 
The  defendant's  agent  Scott  represented  that 
It  bad  sold  a  large  nimiber  of  the  wheels  for 
two  or  three  years,  and  they  had  had  no  com- 
plaints of  them,  and  that  the  method  of  con- 
struction. In  respect  to  which  some  doubt 
was  expressed,  was  qo  experiment,  and  that 
be  knew,  from  actual,  practical  Arid  work, 
that  tbe  wheels  were  all  right  In  that  re- 
spect, and  thereupon  the  plaintiff  concluded 
the  contract  with  tbe  defendant.  The  wheels 
having  proved  defective,  as  stated,  in  March, 
1890,  the  plaintiff  sent  out  a  circular  to  have 
all  wheels  made  by  tbe  defendant  compauT 
that  were  defective,  whether  sold  or  unsold, 
returned  by  the  Ist  of  July,  and  tbe  number 
returned  was  3,556.  AH  the  wheels  that  tbe 
defendant  company  had  put  out  for  any  pur- 
pose bad  steel  spokes,  excepting  the  wheels 
furnished  the  plaintiff.  That  refined  iron, 
suitable  for  such  use,  would  cost  double  what 
common  Iron  would  cost,  and  double-refined 
iron  would  be  better  than  steel.  Tbe  moei 
prominent  objection  to  the  wheels  appeared 
to  be  tbe  plan  of  construction,  and  tbe  use  of 
common  iron  for  spokes,  Instead  of  steel  or 
refined  Iron. 

On  behalf  of  the  defendant,  evidoice  was 
produced.  In  substance,  that  the  only  iron 
wheels  that  had  been  made  for  the  trade  were 
those  In  question  for  tbe  plaintiff,  and  that 
sample  wheels  soit  by  the  defendant  were 
tested  in  tbe  presence  of  the  plaintiff's  a$:aits 
the  day  before  tbe  contract  was  made,  and 
when  other  manufacturers  were  making  ixt>p- 
ositlons  to  supply  tbe  plaintiff  with  wheels  of 
their  make;  that  the  defendant  made  all  Its 
propositions  on  the  basis  of  steel  spokes,  and. 
when  tbe  contract  came  to  be  written  out,  Mr. 
Wallls,  the  plaintiff's  secretary  and  treasurer, 
••wanted  to  insert  iron  spokes, — 10  Iron  spokes 
in  lieu  of  8  steel  spokes  in  the  walking  culti- 
vator wheels";  that  Scott  said  they  bad  never 
made  any  wheels  of  iron  spokes,  and  that  he 
did  not  approve  of  it  at  all;  that  steel  spokes 
were  stronger  and  reliable,  and  could  be  de- 
pended upon;  that  Wallls  said  that  their  ex- 
perience was  that  iron  was  bettet  for  %pok«4 
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than  steel;  that  Scott  Insisted  stronKly  upon 
furnishing  steel  spokes,  and  finally  Wallis 
said,  "You  would  just  as  soon  furnish  10  iron 
spokes,  wouldn't  you,  as  8  steel?"  that,  "from 
the  data  Scott  had,  he  made  a  computation, 
and  foimd  that  the  cost  of  10  Iron  spokes  and 
8  open-hearth  steel  spokes  was  substantially 
the  same,  and  so  we  consented  that  the  con- 
tract might  be  for  8  steel  or  10  iron  spokes"; 
that  the  defendant  paid  for  its  iron  that  year 
$1.60  per  hundred,  and  refined  iron  would 
hare  cost  $2.90,  at  least;  that  the  first  1,000 
wheels  were  made  with  steel  spokes.  The 
witness  described  very  fully  and  elaborately 
the  plan  and  method  of  making  the  wheels, 
and  said  that  none  but  good  iron  was  nsea  in 
making  them.  A  considerable  correspondence 
took  place  between  the  parties  in  relation  to 
the  transactions  in  question,  and  the  material 
for  manufacturing  the  wheels,  and  a  good 
deal  of  expert  testimony  was  adduced  In  re- 
spect to  their  plan  and  method  of  manufac- 
ture. October  6,  1888,  defendant  company 
wrote  the  plaintiff:  "We  wish  yon  would  con- 
sent to  use  steel  qMkes,  at  least  In  the  1,000 
cultirator  wheels.  Steel  is  stiffs  and  strong- 
er, and  Is  better,  and  we  don't  aystalllze  It 
by  heating  or  pressure  at  the  bub.  We  can 
get  the  iron  rods  from  the  mill  at  $1.90,  and 
the  steel  at  $2.40;  so  we  should  make  a  sav- 
ing. In  a  money  way,  to  use  iron  Instead  of 
steel,"— in  reply  to  which  the  plaintiff  compor 
ny  wrote:  "We  prefer  the  lO-spoke  iron 
wheel,  for,  although  It  may  not  be  any  strong- 
er than  the  8-spoke  steel  wheel.  It  looks  mcH'e 
substantial,  and,  we  think,  would  be  a  better 
wheel  for  our  puri)ose."  Octol^  12,  1888, 
tbe  plaintiff  company  wrote  the  defendant: 
"We  note  that  in  the  first  1,000  wheels  you 
send  us  you  will  use  10  steel  spokes.  This 
will  be  all  right  We  are  not  particularly 
afraid  of  the  steel.  In  your  construction  of  the 
wheel,  but  supposed,  if  you  furnished  them 
regularly,  you  would  want  more  money  for 
tbe  10  steel  spokes  than  for  the  8,  and  we 
like  tbe  appearance  of  the  lO-spoke  wheel 
Ijetter  than  the  8-spoke,  and  therefore  order 
tbem  In  10  Iron  spc^es."  The  plaintifiT  inslstr 
od  on  having  Iron  spokes  in  the  wheels,  and 
June  1,  1889,  wrote  defendant:  "Note  that 
you  think  that  the  trouble  with  tbe  breakage 
in  the  spokes  Is  due  to  their  being  Iron.  We 
do  not  agree  with  you  in  this,  as  open-hearth 
steel  is  certainly  weaker  than  iron.  •  •  • 
What  wheels  we  have  this  year  must  be  with 
iron  spokes."  The  court  found,  among  otho* 
things,  that  "at  tbe  time  tbe  defendant  enter- 
-ed  into  tbe  contrS'^t,  it  was  fuUy  aware  of  the 
uses  and  purposes  for  which  said  wheels  were 
purchased  by  the  plaintifC";  that  under  the 
contract  the  defendant  sold  and  delivered  to 
tbe  plaintiff  wheels  and  other  merchandise  to 
tbe  contract  value  of  $9,718.87,  and  that  tbe 
plaintiff  had  paid  thereon  $7,925.80,  and  that 
tbere  was  due  the  defendant  on  that  account 
$1,793  07,  with  interest  from  August  22,  1889; 
tbat  the  balance  due  tbe  defendant  on  its 
set-und  counterclaim  was  $914.28;  that  in  tbe 


construction  of  wheels  with  iron  spokes,  ship- 
ped by  the  defendant  to  the  plaintiff  in  pur- 
suance of  the  terms  of  tbe  cmitract,  tbe  de- 
fendant used  common  iron  in  the  manufac- 
ture of  such  spokes;  that  wheels  so  con- 
structed wore  defective  in  material,  and  not 
fit  and  proper  for  the  uses  and  purposes  for 
whidi  they  were  corchaaed;  that,  of  such  de- 
fective wheels,  the  plaintiff  had  sold  and  dis- 
posed of  a  portion  of  tbe  same  to  third  par- 
ties, and  had  received  an  amount  therefor 
equal  to  the  purchase  price  of  the  same,  and 
was  not  entitled  to  recover  damages  on  such 
wheels  so  sold  and  disposed  of;  tbat  by  rea- 
son of  said  defective  wheels  so  shipped  the 
plaintiff  had  suffered  damages  in  the  sum  of 
$4,655.54.  And  Judgment  was  given  in  favor 
of  the  plaintiff  for  the  difference  between  this 
sum  and  tbe  amount  found  due  on  the  de- 
fendant's counterclaims,  with  costs,  from 
which  both  parties,  having  filed  exceptions  to 
the  findings,  separately  appealed. 

Fuller  &  Fyffe  and  T.  W.  Spence,  for  appel- 
lant John  B.  Simmons  and  Cooper  &  Nelson, 
for  respondent 

PINNEY.  3.  (after  stating  the  fitcts).  The 
finding  of  tbe  court  proceeds.  In  part  upon 
the  basis  of  an  implied  waii-anty  that  the 
wheels  were  suitable  for  the  purpose  for 
which  the  plaintiff  desired  them,  namely,  "for 
our  season's  wants,"  it  being  engaged  in  man- 
ufacturing plows,  cultivators,  etc.,  intending 
to  attach  tbem  to  such  implements,  with 
which  It  was  supplying  the  trade,  and  In  part 
on  the  basis  of  the  written  warranty  "against 
defects  in  material  and  workmanship,"  the 
defendants  having  used  common  iron  in  the 
manufacture  of  the  spokes,  and  that  the 
wheels  were  defective  in  material,  and  were 
not  fit  and  proprr  for  the  uses  and  purposes 
for  which  they  weie  desbred.  Tbe  plaintiff's 
damages  were  assessed  at  the  gross  sum  of 
$4,655.54,  but  how  much  for  defective  mate- 
rials, or  how  much  upon  the  breach  of  the  al- 
leged Implied  warranty,  it  la  impossible  to 
say,  nor  does  It  appear  upon  what  number  of 
wbeels  tbe  assessment  was  made;  so  that 
in  tbe  view  we  have  taken  of  the  rights  of 
the  parties,  Judgment  cannot  be  given  on  the 
finding,  and  a  new  trial  becomes  necessary. 

1.  The  wbeels  were  made  specially  for  the 
plaintiff,  and  it  specified  the  sizes,  dimen- 
sions, and  material,  and  bad  looked  over  and 
examined  wheels  of  tbat  kind  manufactured 
by  the  defendant  which  had  been  tested 
in  the  presence  of  the  plaintiff's  representa- 
tives, as  to  ttaeir  quality  and  strength,  be- 
tan  signing  the  contract.  In  the  absence 
of  any  written  or  oral  warranty,  it  seems  to 
be  quite  well  established  tbat  la  such  a  case 
as  the  present  no  warranty  of  the  suitable- 
ness of  the  wheels  for  the  purpose  desired 
can  be  implied.  The  purchaser,  in  such  case, 
takes  the  liak  of  the  fitness  of  the  wheels 
for  their  Intended  use;  and  although  it  was 
stated  that  they  were  required  for  a  pai-ticu 
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lar  purpose,  if  the  known,  defined,  and  de- 
scribed kind  oC  wheels  was  actually  sup- 
piled,  there  wa»  no  Implied  warrant  that 
they  would  answer  the  particular  purpose  ta- 
tended  by  the  purchaser,  although  intended 
and  expected  to  do  sa  This  is  made  clear 
In  I«ake,  Cont.  404.  The  contract  was  not 
for  the  manufacture  of  wheels  generally,  to 
satisfy  a  required  purpose,  but  for  the  manu- 
facture and  delivery  of  a  specific  kind  or 
plan  of  wheels,  of  specified  dimensions  and 
sizes.  This  was  the  essential  matter  of  the 
contract.  Boiler  Co.  v.  Duncan,  87  Wis.  129, 
124,  58  N.  W.  232;  Chanter  v.  Hopkins,  4 
Mees.  &  W.  399;  OUivant  T.  Bayley,  6  Q. 
B.  288;  Jones  ▼.  Just,  L.  R.  8  Q.  B.  197,  202; 
Goulds  T.  Brophy,  42  Minn.  109,  43  N.  W. 
834;  Seltz  y.  Machine  Co.,  141  U.  a  518,  12 
Sup.  Ct.  46;  Deming  v.  Foster,  42  N.  H.  165. 
Where,  however,  a  manufacturer  or  dealer 
contracts  to  supply  an  article  which  he  manu- 
factures or  produces,  or  in  which  he  deals, 
to  be  applied  to  a  particular  purpose,  so  that 
the  buyer  necessarily  trusts  to  the  judgment 
nr  skill  of  the  manufacturer  or  dealer,  there 
Is  in  that  case  an  Implied  warranty  that  it 
shall  be  reasonably  fit  for  the  purpose  for 
which  it  is  to  be  applied.  Benj.  Sales  (4th 
Ed.)  i  C57;  Jones  v.  Just,  supra.  The  test 
in  such  cases  is  whether  the  ptirchaser  trusts 
and  relies  upon  the  Judgment  of  the  manufac- 
turer, and  not  upon  his  own.  Brown  t. 
Edgington,  2  Man.  &  O.  279;  M<-Quaid  v. 
Ross,  85  Wis.  494,  490,  56  N.  W.  705.  This 
case,  we  think,  falls  within  the  rule  first 
stated,  and  that  there  was  no  implied  war- 
ranty of  suitableneew  of  the  particular  kinds 
of  wheels,  with  specified  sizes  and  dimen- 
sious,  required  by  the  plaintiff. 

2.  It  Ib  insisted,  however,  that  the  plaintiff 
relied  upon  the  representations  made  by  the 
defendant's  agent  as  to  the  plan  or  method 
of  construction,  and,  bi  particular,  the  man- 
ner of  securing  the  spokes  in  the  hubs  of  the 
wheels;  but  these  representations  preceded 
the  execution  of  the  written  contract,  and  the 
plaintiff  took  a  limited  warranty,  incorporat- 
ed In  the  written  contract,  in  respect  to  mate- 
rial and  workmanship,  going  to  and  covering 
In  part  the  suitableness  of  the  wheels  for  the 
purpose  for  which  the  plaintiff  desired  them. 
Where  an  article  is  sold  by  a  formal  written 
contract,  which  is  silent  on  the  subject  of 
warranty,  no  express  or  oral  warranty  made 
at  the  same  time  or  previously  can  be  shown, 
Bor  can  any  additional  oral  warranty  be  in- 
grafted upon  or  added  to  one  that  la  written, 
aa  the  written  instrument  is  conclusively  pre- 
smned  to  embody  the  entire  contract  Mer- 
riam  v.  Field,  24  Wis.  040;  McQuaid  v.  Koss, 
77  Wis.  470,  46  N.  W.  892;  De  Witt  v.  Berry, 
134  U.  S.  812,  10  Sup.  Ct  636.  The  rule  on 
this  subject  Is  too  firmly  settled  to  require 
discussion,  or  the  citation  of  otlier  authorities. 
E^vidence  to  show  an  express  oral  warranty 
of  the  wheels,  made  previous  to  the  written 
contract  was  therefore  clearly  Incompetmt 

3  The  contention  of  the  plaintiff  that  it 


was  not  precluded  by  the  warranties  In  ttte 
written  contract  from  instating  upon  an  Im- 
plied warranty  that  the  wheels  should    be 
suitable   for  the   purposes  for  wblcb    tliey 
were  required,  for  reasons   In  addition   ts 
those  already  stated,  cannot,  we  tltinfc,  te 
sustained.    The  fact  that  the  limited   wsr- 
rantiea  going  to  the  question  of  snltableneas 
of  the  wlieels  were  expressed  In  the  oontract 
by  the  strongest  implication,  exdades  and 
negatives  the  idea  that  it  was  Intended  that 
other    or    more    comprehensive    warranties 
should  exist  and  repels  any  implication  of 
law  to  that  effect     The  contract,  as   writ- 
ten, must  be  taken  as  the  final   and  con- 
clusive evidence  of  all  that  was   intended 
or   agreed  upon.    The  familiar  mle^    "Etx- 
pressio  nnius  est  excluslo  aiterlos,"  clearly 
applies.     The  demand  of  the  pniciiaser  for 
certain  specified   warranties   IndicateB    ttiat 
no  others  were  intended  or  expected.      Had 
the  parties  intended   that   there  sbotUd   be 
an  Implied  warranty,  there  was  no  occasion 
to  make  any  stipulation  on  the  siU>ject.    Tlie 
one  introduced   must  be  taken  as  covering 
the  entire  subject;    otherwise  it  would  be 
Idle  and  unmeaning.     Adjudicated  cases  on 
this  point  are  numerous  and  eonclusive.     We 
have  not  been  referred  to  any  dedsfon  ex- 
pressly on  the  point  to  the  contrary.     Dick- 
son V.  Zizinla,  10  C.  B.  602;  Chants  t.  Hop- 
kins, 4  Mees.  &  W.   399;    Baldwin  r.   Tan 
Deusen,  37  N.  Y.  487;   De  Witt  v.  Beny,  134 
U.  S.  313,  10  Sup.  Ct  536;  Carleton  v.  liom- 
bard,  Ayres  &  Co.  (Sup.)  26  N.  Y.  Sapp.  570, 
675;  WUitmore  v.  Iron  Co.,  2  Allen,  58;  Dem- 
ing V.  Foster,  42  N.  H.  165;   Budd  v.  Pair- 
maner,  8  Bing.  52;    Shepherd  v.  Gilroy.  46 
Iowa,  198.     The  case  of  Merriam  ▼.  Field,  24 
Wis.  640,   was  relied  on  as  establishing  n 
contrary  view.     In  that  case  there  was  a  a 
express  warranty  of  title  in  the  UU  of  sale, 
but  it  was  held  that  facts  might  be  sliown 
from  which  an  implied  warranty  of  qaality 
would   arise.     Between  these    two   snbjects 
there  was  no  dependent  connection,  Irat  each 
stxtod  by  itself.     There  was  not  as  In  this 
case,  any  qualified  or  restricted   warrant; 
upon  the  question  of  quality  or  snltablencs.«. 
and   the  case   was  ruled   on   the   antboritr 
of  BIgge  V.  Parkinson,  7  Hurt  &  N.856,  where 
the  warranty,  as  in  Merriam  v.  Field,  was 
on  a  separate  and  Independent  subject  name- 
ly,   that   the'  goods   would    pass   Inspection, 
and  it  was  held  that  an  express  written  war- 
ranty on  that  subject  would  not  preclude  an 
Implied  one  that  the  goods  were  In  fact  fit 
for  the  purpose  intended.     The  case  of  Booili- 
by  V.  Scales,  27  Wis.  626,  was  also  referred 
to,  but  in  this  case  there  was  no  express  war 
tanty  by  written  contract,  and  it  was  held 
that   an   implied    warranty    of   suitableness 
might  exist   although  a   handbill   had  been 
delivered  at  the  time  of  the  sale,  and   the 
agent  of  the  vendor  affirmed  of  the  fHnoIng 
mill  that  it  possessed  the  capacities  therein 
set  forth.     There  was  no  written  warrantT 
on  any  subject,  and  the  partlcolar  point  liti- 
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gated  was  that  the  ag«nt  makiDs  tbe  oral 
atUrmatlon  had  no  authority  to  warrant  the 
mill.  The  case,  therefore.  Is  no  authority 
upon  the  point  under  couttioeratlon.  As  al- 
ready stated,  the  idalntlff  having  specified 
the  sizes  and  dimensions  and  materials  ot 
the  pardcolar  plan  or  kind  of  wheel  tt  de- 
aired,  and  its  agents  haTliH;  loolwd  over  and 
examined  wheels  of  that  kiml.  manofactured 
by  the  yendor,  which  had  been  tested  in  their 
presence  as  to  their  quality  and  strength, 
the  concln^on  seems  irresistible  that,  subject 
to  defects  in  material  and  workmanship,  the 
case  falls  wltbln  that  of  Boiler  Co.  t.  Dun- 
can. 87  Wis.  122,  58  N.  W.  232,  and  the  plain- 
titr  must  be  held  to  baye  obtained  that  for 
wblch  It  contracted,  subject  to  such  remedy 
as  It  may  be  entitled  to  on  the  warranties 
against  defective  material  and  workmanship; 
and.  In  this  connection,  it  Is  proper  to  ob- 
serre  that  a  defect  In  the  plan  of  the  wheels  la 
not  a  defect  of  workmanship,  for  workman- 
ship lias  only  to  do  with  the  execution  of  the 
plan,  and  it  follows  that  the  objection  much 
relied  on,  that  th«  plan  for  the  wheels  was 
defective  and  Impracticable^  Is  not  covered  by 
the  written  warranties.  The  plan  relates  to 
the  question  of  suitableness  of  the  wheels 
fur  the  purpose  for  which  they  were  purchas- 
ed. In  relation  to  which,  for  reasons  already 
stated,  we  hold  that  there  was  no  Implied 
warranty. 

4.  It  is  impossible  to  determine  from  the 
general  terms  of  tbe  finding  upon  what  theory 
or  basis  the  plaintiff's  damages  were  assess- 
ed. The  proper  measure  of  damages  was  the 
difference  between  the  actual  value  of  the 
defective  wheels  delivered,  and  their  value 
bad  they  been  in  accordance  with  the  written 
warranties;  and  the  price  paid,  or  agreed  to 
be  paid,  for  them  was  competent  evidence  of 
the  latter  value  (Oiffert  v.  West,  33  Wis.  617; 
Merrill  ▼.  Nightingale,  39  Wis.  247;  Aultman, 
Taylor  &  Co.  v.  Hetherington,  42  Wis.  622; 
Aultman  &  Co.  v.  Case,  68  Wis.  C12,  32  N.  W. 
772),  to  which  may  be  added  compensation 
for  the  trouble  and  expense  suffered,  and  oth- 
er special  damages  Incurred,  In  consequence 
of  the  wheels  not  being  in  conformity  with 
tbe  contract  (Suth.  Dam.  SS  070,  671;  Fisk  v. 
Tank,  12  Wis.  306;  Dosbane  v.  Benedict,  120 
U.  S.  630,  7  Sup.  Ct  696).  Tbe  price  for 
which  the  purdiaser  had  sold  the  goods  can- 
not be  shown,  in  order  to  modify  tbe  rule 
above  stated,  nor  is  it  material  whether  h* 
bad  sold  them  at  aU.  Muller  v.  Eno,  14  N. 
Y.  097;  Medbury  v.  Watson,  6  Mete.  (Mass.) 
246;  Brown  v.  Bigelow,  10  Allen,  242;  Jones 
V.  Just,  L.  R.  3  Q.  B.  197;  Bach  v.  Levy,  101 
N.  X.  511,  515,  5  N.  B.  346.  The  court  re- 
fused to  allow  the  plaintiff  damages  on  ac- 
count of  defective  wheels  which  It  had  sold 
and  diqxned  of  to  third  parties,  and  for  which 
it  liad  received  an  amount  eqtial  to  tbe  pur- 
abase  price  of  the  same.  Within  the  well- 
settled  rule  established  by  tL«  cases  dted,  this 
was  error  prejudicial    to   the  plaintiff,    for 


which  It  Is  entitled,  on  Its  appeal,  to  a  reversal 
of  the  Judgment  and  a  new  trial. 

6.  It  was  optional  with  the  plaintiff  to  have 
certain  of  the  specified  wheels  made  with  S 
steel  or  10  Iron  spokes,  and  it  Insisted,  in  tbe 
main,  on  liaving  them  made  with  10  iron 
spoltes.  It  is  claimed  as  a  serious  defect  in 
the  wheels  that  common  Iron  was  used  for 
that  purpose.  There  Is  evidence  that  tne  ue- 
fendant  iigrured  on  using  common  iron,  but 
not  that  this  fact  was  communicated  to  the 
plaintiff,  or  that  any  particular  kind  or  grade 
of  iron  was  discussed  or  agreed  on.  The  evi- 
dence tends  to  show  that  refined  iron  ought 
to  have  been  used.  The  stipulation  against 
defective  material  is  substantially  an  agree- 
ment that  material  not  suited  to  the  purpose 
should  not  be  used,  and  requhred  that  the 
iron  for  the  spokes  should  be  of  the  necessary 
grade  and  quality,  if  there  was  any  such  pro- 
ciunble  in  the  market  The  defendant  could 
not  comply  with  the  contract  by  using  a  cheap 
and  inferior  kind  of  iron,  unfit  to  be  used  in 
the  manufacture  of  such  wheels. 

6.  In  view  of  tbe  facts  presented  by  the 
record  and  the  contentions  of  counsel  on  the 
question  of  damages,  it  Is  proper  to  add  that 
the  difficulty  In  assessing  damages  arises 
mainly  out  of  the  natui-e  of  the  proof  offered 
to  show  how  many  wheels  were  defective  Cor 
want  of  conformity  to  the  warranties  in  the 
contract,  rather  than  out  of  any  uncertainty 
as  to  the  rule  of  damages.  The  fact  that  cer- 
tain wheels  were  defective  in  these  respects, 
the  number  of  them,  and  the  proper  amount 
of  damages,  must  be  established  by  compe- 
tent and  satisfactory  evidence.  Meogley  v. 
Hoyt  (N.  Y.  App.)  26  N.  B.  719;  Leeds  v. 
Gaslight  Co.,  90  N.  Y.  20;  Houghkirk  v.  Ca- 
nal Co.,  92  N.  Y.  218,  225.  It  cannot  be  nec- 
essarily or  fairly  Inferred  tiiat  all  the  wheels 
were  defective  because  quite  a  large  number 
of  them  have  been  found  to  be  so.  It  ap- 
pears that  out  of  nearly  14,000  shipped  to 
agents,  as  sold  and  to  be  sold,  3,556  had 
been  returned  as  defective,  and  400,  alleged 
to  be  so,  remained  in  the  hands  of  agents 
after  notice  bad  been  given  to  agents  and 
others,  for  a  period  of  four  months  or  more, 
inviting  the  return  of  all  wheels  claimed 
to  be  defective.  This  does  not,  bi  connec- 
tion with  the  other  evidence,  Justify  the 
inference  that  wheels  not  so  returned  or 
held  were  defective,  but  tends,  at  least,  to 
show  that  they  were  not.  As  already  stated, 
the  plaintiff  must  prove  how  many  and  what 
wheels  were  defective,  by  competent  and  sat- 
isfactory evidence.  This  cannot  be  establish- 
ed by  mere  conjecture  or  guesswork.  As  the 
findings  of  the  court  on  the  subject  of  im- 
pUed  warranty  are  erroneous,  and  are  so 
vague  and  uncertain  that  they  cannot  be  cor- 
rected but  by  a  new  trial,  tbe  defendant  is 
also  entitled  to  a  reversal  of  the  Judgment  on 
its  appeal.  The  Judgment  of  the  circuit  court 
is  reversed  on  each  of  the  appeals,  with  costs, 
and  the  cause  is  remanded  for  a  new  triaL 
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GIANELLA  t.  MOMSEN. 
(Supreme  Court  of  Wisconsin.  June  20,  1885.) 
Foixowiso  Trust  Pdsds. 
Where  an  agent,  who  converted  and  mix- 
ed with  his  own  funds  money  collected  for  his 
principal,  made  a  general  assignment  of  all  his 
property  for  the  benefit  of  creditors,  the  prin- 
cipal can  prove  only  as  a  general  creditor,  when 
the  money  collected  cannot  be  identified  as  mon- 
ey or  traced  into  any  specific  projjerty  in  the 
hands  of  the  assignee. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty;   D.  H.  Johnson,  Judge. 

Action  by  Raphael  Glanella  Sfrslnst  W.  H. 
Momsen,  assignee  for  the  benefit  of  credit- 
ors of  Frederick  T.  Day.  Prom  an  order 
sustaining  a  demurrer  to  the  complaint, 
plalntifC  appeals.    Affirmed. 

This  is  an  action  to  recover  trust  funds 
from  the  defendant  as  assignee  for  the  bene- 
fit of  creditors  of  Frederick  T.  Day.  The 
complaint  alleges.  In  substance,  that  Day 
was  the  agent  of  the  plaintiff  for  the  Invest- 
ment, collection,  and  reinvestment  of  the 
plaintiff's  funds;  and  that  Day  had  in  his 
hands,  as  such  agent  of  the  plaintiff's  funds, 
$5,234.82,  which  he  wrongfully  converted  to 
bis  own  use,  without  plaintiff's  knowledge  or 
consent,  and  mixed  the  same  with  bis  own 
funds;  and  that  the  same,  or  the  proceeds 
or  product  thereof,  went  either  Into  money 
or  property  representing  the  money  and 
property  assigned  by  said  Day  for  the  bene- 
fit of  creditors,  to  the  defendant,  Momsen. 
The  complaint  further  alleges  the  assign- 
ment for  the  benefit  of  creditors  made  by 
Day  to  the  defendant,  and  the  defendant's 
acceptance  of  the  same,  and  that  the  amount 
of  the  assets  of  said  Day  which  came  into 
the  hands  of  the  assignee  were  not  less  than 
$500,000,  and  the  liabilities  not  exceeding 
$600,000;  that  the  defendant  "has  in  his  pos- 
session the  aforesaid  trust  moneys  so  collected 
by  said  Frederick  T.  Day  for  this  phiintiff, 
or  the  proceeds  or  the  product  thereof, 
amounting  to  $5,234.82."  Demand  liefore  suit 
is  also  alleged.  A  demurrer  ore  tenus  to  this 
complaint  was  sustained,  and  the  plaintiff 
appealed. 

Glenway  Maxon,  for  appellant  Elliott  & 
Hlckox,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts).  It 
appears  from  the  afilrmatlve  allegations  of 
the  complaint  that  the  trust  funds  of  the 
plaintiff  were  wrongfully  converted  by  Day 
and  mixed  with  his  own  funds,  and  tliat, 
while  so  mixed  and  confounded  with  Day's 
own  funds,  the  assignment  to  Momsen  was 
made,  and  a  large  amount  of  property  pass- 
ed into  the  assignee's  hands,  among  which 
were  the  unidentified  proceeds  or  product 
either  in  money  or  property,  of  said  trust 
funds.  It  is  very  clear,  from  the  statements 
of  the  complaint,  that  the  trust  funds  can- 
not I>e  Identified  as  money,  nor  can  they  I>e 
traced  into  any  specific  property  in  the 
hands  of  the  assignee.     It  was  said  by  this 


court  in  Bumliam  v.  Barth,  02  N.  W.  96: 
"Tliat  in  order  that  the  ben^ciary  or  owner 
of  a  trust  fund  may  l>e  able  to  regain  It  om 
of  the  estate  of  a  defaulting  and  insolvent 
trustee,  he  must  be  able  to  trace  It  into  and 
satisfactorily  Identify  it  In  the  Ii&nds  of  the 
receiver  or  assignee  of  his  estate,  or  its  sub- 
stitute or  substantial  equivalent;  that  when 
the  tiTist  fund  has  been  dissipated,  or  sc' 
confounded  and  mixed  up  with  the  propert; 
and  estate  of  the  trustee  that  it  cannot  l>e 
traced  or  identified,  there  remains  notliliig  to 
be  the  subject  of  the  trust  and  the  owner 
of  the  fund  or  property  is  not  entitled  to 
prove  for  it  as  a  trust  debt  and  obtain  a 
preference  over  the  other  creditors  of  the  in- 
solvent estate.  •  •  •  When  the  trust  fund 
cannot  be  identified  or  traced  into  some  spe- 
cific estate  or  substituted  property,  and  tlie 
means  of  ascertainment  fail,  the  trust  wholly 
falls,  and  the  party  can  only  prove  as  a  gen- 
eral creditor."  The  case  presented  by  the 
comirfaint  is  Just  the  case  thus  generally  de- 
fined, and  it  follows  logically  tliat  ttae  de- 
murrer to  the  comphihit  was  properly  sus 
tained.    Order  affirmed. 


JOHN  R.  DAVIS  LUMBER  CO.  v.  FIRST 

NAT.  BANE  OF  MILWAUKEE. 
(Supreme  Court  of  Wisconsin.     Jnne  20;  1895.) 

Appeal— Objections  Waived— Gabsisbmsxt— 
Proof  of  Inuebteuness. 

1.  A  garnishee  cannot  complain  of  the  ac- 
tion of  the  trial  court  in  acting  on  a  stipolation 
for  judgment  against  defendant  where  no  ob- 
jection was  made  or  exception  taken  thereto. 

2.  Where  it  appeared  from  the  garnishee's 
answer  tltat  it  held  a  draft  for  collection  for  de- 
fendant and  that  the  moneys,  when  collected, 
were  to  be  used  "only  for  account  of  defendant, 
and  there  was  no  allegation  that  defendant  trans- 
ferred his  title  thereto,  there  was  at  least  a 

Srima  facie  indebtedness  from  the  garnishee  to 
efendant 

3.  A  garnishee  cannot  complain  of  the  rp- 
fnsal  of  the  court  to  hear  evidence  of  the  own- 
ership of  funds  in  its  liands,  when  it  was  not 
prepared  to,  and  did  not  offer  such  evidence. 

Appeal  from  superior  court,  Milwaukee 
county;  J.  G.  Lndwig,  Judge. 

Action  by  John  R.  Davis  Lumber  Company 
against  First  National  Bank  of  Milwaukee. 
as  garnishee  of  Michael  Dockery.  Prom  a 
judgment  for  plaintiff,  the  garnishee  appeals. 
Affirmed. 

This  is  an  action  against  the  appellant  as 
garnishee  of  one  Michael  Dockery.  When 
the  cause  came  on  for  trial  In  the  trial  court, 
the  respondent  moved  for  judgment  upon  the 
garnishee's  answer  and  the  record  in  the  case. 
The  court  rendered  judgment  according  to 
the  motion.  In  favor  of  the  plaintiff,  and 
against  the  garnishee.  The  only  evidence  to 
show  tliat  the  plaintiff  had  recovered  judg- 
ment against  Michael  Dockery,  the  principal 
defendant,  was  a  stipulation  in  the  record  up- 
on a  former  trial  that  the  plaintiff  had  recov- 
ered such  judgment  The  court  ruled  this 
stipulation  to  be  binding  upon  tills  second 
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trial,  and  "refused  to  bear  any  testimony." 
It  does  not  appear  that  any  question  was 
made,  at  the  time  or  afterwards,  of  the  cor- 
rectness of  this  ruling.  No  exception  to  it 
was  taken.  And,  although  the  record  states 
that  the  court  "refused  to  hear  any  testi- 
mony," It  does  not  appear  that  any  testimony 
was  offered,  or  that  any  exception  was  taken 
to  such  refusal. 

Miller,  Noyea  &  Miller  and  F.  B.  Myers,  for 
appellant  Adolpb  Httebscbmann,  for  respond- 
ent 

NEWMAN,  J.  (after  stating  the  facts).  The 
appellant  alleges  three  grounds  of  error:  (1) 
There  was  no  evidence  of  any  judgment  In  fa- 
vor of  the  plaintiff  against  Michael  Dockery, 
the  defendant  In  the  principal  action;  (2) 
the  answer  of  the  garnishee  does  not  admit 
any  Indebtedness  to  the  principal  defendant; 
and  (3)  the  garnishee  should  have  been  per- 
mitted to  offer  evidence  as  to  the  ownership 
of  the  draft  which  was  the  subject  of  the  gar- 
nishment 

1.  The  garnishee  Is  not  In  a  position  to 
question  the  action  of  the  trial  court  In  re- 
ceiving and  acting  upon  the  stipulation.  It 
does  not  appear  by  the  record  that  it  made 
objection  or  took  exception  to  such  action. 
It  must  be  deemed  to  have  consented  that  the 
stipulation  be  received  and  acted  upon,  waiv- 
ing whatever  objection  might  have  existed 
to  such  action.  The  stipulation  was  certain- 
ly sufficient  evidence  of  the  existence  of  the 
Judgment. 

2.  The  garnishee's  answer  is  quite  informal, 
and  it  is  difficult  to  say  with  much  certainty 
Just  what  it  was  intended  either  to  affirm  or 

•  to  deny;  but,  with  the  exhibits  which  are  at- 
tached to  It  it  seems  to  show,  at  least  prima 
facie,  that  the  moneys  to  be  collected  upon 
the  draft  were  to  be  "used  only  for  account 
of  Michael  Dockery,"  and  that  the  garnishee 
so  understood  It  And  there  is  no  allegation, 
even  on  information  and  belief,  that  Dockery 
had  transferred  his  tlUe  to  it  The  answer 
does  say,  "the  garnishee  is  informed  that 
Dockery  sold  this  lease  to  Dixon,  and  au- 
thorized him  to  collect  of  Gill,"  but  does  not 
allege  this  to  have  been  the  fact  Notwith- 
standing the  general  denial  of  Indebtedness 
to  Dockery,  the  facts  stated  In  the  answer 
show,  at  least  prima  fftcie,  that  the  indebted- 
ness was  to  Dockery. 

3.  The  record  falls  to  show  that  the  gar- 
nishee was  refused  permission  "to  offer  evi- 
dence as  to  the  ownership  of  the  draft"  It 
does  not  show  that  it  even  offered  to  offer 
such  evidence,  or  excepted  to  or  complained 
of  any  ruling  of  the  court  refusing  to  recdve 
evidence.  It  certainly  cannot  complain  of 
the  refusal  of  the  court  to  receive  evidence 
which  it  was  not  then  prepared  to,  and  did 
not  <^er.  .  So,  even  if  the  ruling  was  theo- 
retical error,  it  is  not  shown  to  have  injured 
the  garnishee.  The  garnishee  should  have 
offered  evidence.  The  Judgment  of  the  supe- 
rior court  of  Milwaukee  county  is  affirmed. 


GREEN  BAT  &  M.  O.  CO.  t.  KAUKAUNA 
WATER  POWER  CO.  et  al. 

(Supreme  Court  of  Wisconsin.     June  20,  1896.) 

DiCISION  0I>  APPK4L. 

When  the  pleadings,  the  record,  and  the 
Judgment  of  the  lower  court  raise  only  the  is- 
sue of  the  general  riehts  of  the  several  parties 
to  the  use  of  water,  the  appellate  court  can  only 
determine  the  general  principle  in  general  terms, 
having  no  concrete  question  before  it 

On  motion  for  rehearing.     Motion  denied. 
For  former  opinion,  see  61  N.  W.  1121. 

NEWMAN,  J.  This  action  was  originally 
commenced  by  the  Patten  Paper  Company, 
limited,  one  of  the  appellants,  to  obtain  an 
adjudication  of  the  relative  proportions  of 
the  flow  of  the  river,  below  the  dam,  in  the 
several  channels,  and  to  enjoin  the  Kankau- 
na  Water  Power  Company  from  diverting 
any  water  to  the  south  channel,  which,  of 
right,  shonld  flow  in  the  middle  channel.  An 
adjudication  of  these  relative  rights  Is  in- 
cluded in  the  Judgment  of  the  trial  court 
and  all  i>artie8  are,  by  It,  enjoined  from  in- 
terfering with  the  flow  of  the  water  in  the 
several  channels  in  the  proportions  adjudged 
to  be  the  due  of  each  channeL  There  is  no 
appeal  from  this  part  of  the  judgment;  so 
no  consideration  of  it  by  this  court  Is  due 
or  proper.  -But  in  the  course  of  the  litigation 
a  new  Issue  was  Introduced  by  the  Green 
Bay  &  Mississippi  Canal  Company.  It  claim- 
ed that  by  its  purchase  from  the  state  of  the 
canal  and  Improvements,  and  the  water  pow- 
ers which  were  created  by  the  Improvements, 
It  became  the  absolute  owner  of  the  water  of 
the  stream,  with  the  right  as  against  the 
owners  of  water  powers  on  the  rapids,  be- 
low the  Kaukanna  dam,  to  divert  all  the 
water  of  the  stream,  and  to  use  it  wherever 
it  best  suited  Its  Interests,  and  to  return  It 
to  the  stream  wherever  it  chose,  regardless 
of  its  effect  upon  the  water  powers  and 
rights  of  such  lower  owners.  This  claim  the 
trial  court  sustained,  to  its  full  extent  It 
gave  Judgment  sustaiuing  it  and  enjoined 
all  the  other  parties  to  the  action  from  In- 
terfering with  the  complete  exercise  of  the 
rights  so  claimed.  From  this  part  of  the 
judgment  these  appeals  were  taken.  The 
right  of  this  contention  of  the  Green  Bay  & 
Mississippi  Canal  Company  was  the  only 
question  presented  by  these  appeals.  This 
court  held  that  the  Green  Bay  &  Mississippi 
Canal  Company  owned  all  the  water  power 
which  was  created  by  the  construction  and 
operation  of  the  government  dam  at  Kau- 
kanna; that  It  had  the  right  to  use  all  the 
water  of  the  stream,  not  used  for  the  pur- 
poses of  navigation,  for  the  purposes  of  pow- 
er, wherever  it  could  or  chose,  so  far  as  it 
could  do  so  without  Impairing  the  Just  rights 
of  other  owners  of  water  powers  upon  the 
stream;  that  it  was  due  to  other  owners  of 
water  powers  below  the  dam  that  the  water, 
after  being  used  by  It  should  be  returned  to 
the  stream,  at  such  place  and  In  such  man- 
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ner  as  that  It  shall  flow  past  tbe  banks  of 
sach  lower  owners,  In  its  accustomed  chan- 
nels, and  as  it  was  accostomed  aforetime  to 
flow.  The  limit  to  its  rigbt  is  at  the  point 
where  it  infringes  upon  tbe  rights  of  others. 
It  concedes  to  it  all  the  rights  which  the 
state  had,  or  could  acquire,  as  against  such 
lower  owners.  The  place  where  it  may  use 
the  water,  for  power,  is  restricted  only  by 
its  duty  to  refrain  from  injuring  others. 
Tbe  court  is  satisfied  of  tbe  correctness  ami 
justice  of  its  Judgment  It  is  not  deemed  to 
be  Inconsistent  with  anything  previously  said 
or  decided  by  this  court,  or  to  the  decision  of 
any  other  court  to  which  attention  has  been 
called.  It  is  believed  to  be  grounded,  im- 
pregnably,  upon  that  widely-applied  man- 
date of  the  law,  "sic  utere  tuo  ut  allenum 
non  laedas." 

But  It  Is  urged  upon  this  motion  that  tbe 
language  of  the  opiulon  Is  only  general,  and 
will  not  enable  the  trial  court  to  determine 
and  direct  in  what  specific  place,  or  in  what 
precise  manner,  the  water  must  be  returned 
to  the  stream;  nor  how  and  where  the  re- 
spondent may  lawfully  use  that  relative  pro- 
poi-tion  of  tbe  flow  of  the  stream  which  is 
appurtenant  to  its  bank,  below  the  dam. 
Probably  this  is  a  Just  estimation  of  the 
opinion.  It  has  assumed  to  determine  only 
the  general  principle  by  which  tbe  relative 
rights  of  tbe  parties  are  to  be  determined, 
and  has  pronounced  that  general  principle  in 
general  terms  only.  It  could  well  do  no 
more^  The  court  had  no  concrete  question 
before  It  No  such  issue  was  made,  nor  such 
Judgment  asked,  by  the  respondent's  plead- 
ing; nor  was  any  such  issue  adjudged  by 
the  trial  court  Nor  does  the  record  furnish 
data  by  which  such  questions  can  be  deter- 
mined by  this  court  These  are  practical 
questions,  which  cannot  be  answered  by 
the  aid  only  of  mere  tbeury.  Probably  it 
cannot  be  satisfactorily  predicted,  in  ad- 
vance of  experiment,  Just  where  and  how  the 
water  must  be  returned  to  the  stream,  so 
as  to  work  no  injury  to  lower  owners.  Cer- 
tainly, it  cannot  be  determined  by  a  court 
without  evidence  of  some  kind.  Tbe  court 
has  performed  its  full  function,  in  this 
case,  when  It  has  established  the  general 
mle  which  governs  It  The  Judgment  of 
the  superliMr  court  of  Milwaukee  county  is 
reversed,  upon  each  of  the  three  appeals,  as 
to  those  parts  of  the  Judgment  which  were 
appealed  from,  and  tbe  cause  is  r^nanded, 
with  direction  to  enter  Judgment  in  accord- 
ance with  tbe  opinion.  The  motion  for  a  re- 
hearing Is  denied. 


NORTHERN  ASSUR.  CO.  OP  ENGLAND  v. 

HOTCHKISS  et  al. 

(Supreme  Court  of  Wisconsin.     June  20,  1895.) 

Bond  op  Ixsdbancb  Agekt  —  Sspabatb  Causss 

or  Action— Alleoition  of  Coxsidebation. 

1.  In  an  action  against  sureties  on  the  bond 

of  an  Insurance  agent,  whereby  they  were  held 


and  firmly  bound  unto  the  plaintiff  In  a  certain 
sum,  and  for  which  payment  they  bound  tbem- 
selres  jointly  and  severally,  a  comiUaint  aUes- 
ing  a  breach  of  the  bond  by  the  prindpal  oblieor 
by  receiving  9321  as  such  agent,  and  a  refusal 
to  pay  it  over,  states  a  cause  of  action. 

2.  In  such  an  action,  a  claim  that  the  agent 
received  in  the  aggregate  a  certain  sum  of  mna- 
ey  collected  from  persons  named  therein,  and  a 
daim  that  he  received  another  sum  from  anoth- 
er person,  do  not  constitute  separate  caases,  Imt  I 
are  items  in  the  same  cause  of  action.  I 

3.  In  an  action  on  a  specialty,  it  is  nnneoes-        , 
■ary  to  allege  consideration. 

Appeal  from  circuit  court,  Eau  Claire  coun- 
ty;   W.  F.  Bailey,  Judge.  I 

Action  by  the  Northern  Assurance  Com- 
pany of  England  against  L.  P.  Hotcbklss  and  , 
another,  sureties,  impleaded  with  Thomas  W. 
Tbolnas,  principal,  on  a  bond.  From  orders 
overruling  demurrers  to  the  complaint,  Hotdi- 
kiss  and  another  appeal.     Affirmed. 

Tbe  complaint  alleges,  in  effect:  The  In- 
corporation of  the  plaintiff,  and  Its  being'  duly 
licensed  to  do  bnainess  in  this  stata  That 
November  24,  1893,  the  plaintiff  having  ap- 
pointed the  said  Thomas  W.  Thomas  as  Its 
agent  for  the  dty  of  Eau  Claire,  the  said 
Thomas,  as  principal,  and  the  said  Hotcbklss 
and  Ellis,  as  sureties,  executed  a  bond  where- 
in and  whereby  they  are  held  and  firmly 
bound  unto  the  plaintiff  in  the  sum  of  fT50, 
to  be  paid  to  tbe  plaintiff.  Its  snccessors  or 
assigns,  and  for  which  payment  well  and 
truly  to  be  made  they  bound  tbems^ves, 
their  heirs,  executors,  and  administrators. 
Jointly  and  severally,  firmly  by  said  bond. 
That  said  bond  was  duly  sealed  and  condi- 
tioned that  "if  the  said  Thomas  shall  In  all 
respects  observe  and  fulfill  the  Instructions 
of  the  plaintiff  which  may  be  given  to  him 
in  relation  to  such  agency  through  its  specl.il 
agents  or  their  officers  or  manager  at  Chi- 
cago, and  shall  duly  and  pr<^)erly  account 
for,  pa^  over,  and  apply  all  of  such  moneys 
which  may  be  received  by  him  as  such  agent 
whether  for  premiums  of  Insurance,  or  -with 
which  to  pay  losses  or  upon  salvages,  collec- 
tions, or  otherwise,  and  shall  also  duly  and 
pr(q>erly  account  for  and  apply  all  goods, 
chattels,  or  other  property  which  may  come 
into  bis  hands  or  possession  or  under  bla  con- 
trol for  and  in  behalf  of  the  ptaintiff,  and 
shall  keep  true  and  correct  books  of  account, 
and  make  regular  and  correct  reports,  of  the 
business  transacted  by  him  to  the  plaintiff, 
and  shall  In  all  other  respects  well  and  talth- 
fully  discharge  and  perform  his  duties  as 
stich  agent  and  upon  the  termination  of  his 
agency,  from  whatevw  cause,  deliver  up  and 
hand  over  all  the  money,  books,  accounts, 
memoranda,  property,  effects,  and  things  In 
action  belonging  to  tbe  plaintiff,  or  connected 
with  or  growing  out  of  said  agency,  to  sue* 
person  or  persons  as  the  plaintiff  shall  order 
and  direct,  then  this  obligation  to  be  void 
and  of  no  effect;  otherwise  to  remain  In  full 
force  and  virtue.  The  sureties  on  this  bond 
waive  notice  of  any  default  the  said  principal 
may  or  shall  at  any  time  make.  Proof  of 
partneisblp    ot    Incorporatloo    are    berebr 
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-waived."  That  said  Thomas  continued  to 
act  as  and  be  such  agent  np  to  March  3, 1894, 
-when  hl8  agency  -waB  terminated.  That,  as 
such  agent,  he  rccetved  in  the  aggregate 
$321.13,  In  premiums  collected  of  various  per- 
sons therein  named,  -which  money  belonged 
to  the  plaintiff,  and  which  he  has  not  paid 
to  the  plaintiff,  although  payment  thereof 
was  demanded  from  him  and  the  other  de- 
fendants March  8,  1894,  and  at  divers  times 
thereafter.  That  November  4,  1803,  said 
Thomas,  as  such  agent.  Issued  and  delivered 
to  the  Chippewa  River  &  Menomonie  Rail- 
way Company  the  plaintiff's  policy  of  Insur- 
ance ther^n  described,  and  received  from 
said  Chippewa  Company  $70,  as  the  premium 
therefor;  but  that  he  did  not  pay  the  same 
to  the  plaintiff,  nor  any  part  thereof.  That 
January  19,  1894,  said  Thomas,  with  the  con- 
sent of  the  plaintiff  and  the  Chippewa  Com- 
pany, canceled  said  policy.  That  Thomas 
represented  to  the  i)lalntlff  that  It  was  so 
canceled  withmit  Incni-ring  any  obligation  on 
tJie  part  of  the  plaintiff,  but  that  April  26, 
1894,  the  Chippewa  Company  demanded 
from  the  plaintiff  $60.46  on  account  of  said 
returned  premium,  and  the  plaintiff  was  com- 
pelled to  and  did  pay  the  same,  and  demands 
Judgment  for  the  two  amounts  mentioned. 
To  that  complaint  the  defendants  Hotchklss 
and  Eniis  separately  demurred,  on  the  ground 
of  improper  Joinder  of  causes  of  action,  and 
that  the  complaint  falls  to  state  facts  suffl- 
cleDt  to  constitute  a  cause  of  action  against 
them  as  such  sureties.  From  orders  overrul- 
ing such  demurrers,  respectively,  the  said 
Hotchklss  and  Ellis,  respectively,  appeal  to 
-this  court. 

J.  F.  Ellis,  for  appellants.  DooUttle  & 
Shoemaker,  for  respondent 

CASSODAY,  J.  (after  stating  the  facts). 
By  the  express  terms  of  the  bond,  Thomas, 
as  principal,  and  Hotchklss  and  Ellis,  as  smre- 
ties,  "are  held  and  firmly  bound  unto"  the 
plaintiff  In  the  sum  named,  and  "for  which 
payment  well  and  truly  to  be  made"  they 
thereby  bound  themselves,  their  "heirs,  execu- 
tors, and  administrators,  jointly  and  several- 
ly." The  obligation  Is  not  to  guaranty  col- 
lection, but  for  each  and  all  together  to  pay 
in  case  of  breach.  This  being  so,  and  the 
breach  of  the  bond  by  Thomas  receiving  the 
$321.13  as  such  agent,  and  then  refusing  to 
pay  It  over  on  the  termination  of  such  agfency, 
having  been  allefred,  there  can  be  no  question 
as  to  the  plalntltTs  right  to  recover  the 
amount  In  this  action  against  the  principal 
and  his  sureties.  The  same  Is  true  in  respect 
to  the  item  of  $70  received  by  Thomas  as 
such  agent,  and  which  he  refused  to  pay  over. 
That  does  not  constitute  a  separate  cause  of 
action,  but  Is  merely  another  item  In  the 
same  cause  of  action.  In  an  action  for  the 
brea4di  of  a  bond  It  is  tmnecessary  for  the 
complaint  to  allege  that  it  was  executed 
•upon  a  consideration.    The  seal  sufiBciently 


imports  c<msideration.  The  demurrers  were 
without  merit,  and  might  well  have  been 
stricken  out  as  frivolous.  The  motion  to 
strike  out  the  respondent's  brief,  on  the 
ground  that  It  contains  language  dlsrespect- 
ftil  to  counsel.  Is  denied.  The  language  com- 
plained of  Is  too  Inconsequential  to  call  for 
comment  The  two  orders  of  the  circuit 
court  are  both  affirmed. 


ZIEMANN  T.  KIECKHEFER  ELEVATOR 

MANUF'G  CO. 

(Supreme  Court  of  Wisconsin.     June  20,  1895.) 

NsauQBNcs— Dakosbodb  Macbinbkt  —  Coiiiioit- 

Law  DnTT. 

1.  One  who  places  an  elevator  in  the  build- 
ing of  another  on  condition  that  the  elevator  ii 
to  be  operated  by  the  latter  om  trial,  bat  nnder 
the  Buperrision  of  the  Tender,  and  not  to  be  ac- 
cepted until  in  complete  running  order,  will  not 
be  liable  to  an  employe  of  his  vendee  for  an  in- 
jury sustained  by  reason  of  a  defect  In  the  el- 
evator while  on  trial 

2.  Placing  a  passenger  elevator  in  a  build- 
ing is  not  a  breach  of  the  common-law  duty  pro- 
hibiting an  act  the  natnral  and  probable  conse- 
quence of  which  would  be  immmently  danger- 
ous to  the  lires  of  other  penoas. 

Appeal  from  superior  court  Milwaukee 
county;   J.  C.  Ludxrig,  Judge. 

Action  by  Richard  Zlemann  against  the 
Kleckhefer  Elevator  Manufacturing  Com- 
pany, impleaded  with  the  R«liance  Wire  & 
Iron  Works.  From  a  judgmeatt  for  defend- 
ant plaintiff  appeals.     Affirmed. 

This  was  an  action  against  the  Kleckhefer 
Elevator  Matiufbctnrlng  Company,  engaged 
In  the  manufacture  and  sale  of  passenger  and 
freight  elevators,  and  the  Reliance  Wire  & 
Iron  Works,  engaged  In  the  maaufactm'e  and 
sale  of  architectural  wire  and  iron  works  in 
a  certain  four-story  building  in  Milwaukee, 
Wis.,  to  recover  damages  sustained  by  the 
plaintiff  while  engaged  In  the  employ  of  the 
latter  company  as  a  brass  and  iron  polisher, 
under  the  following  circumstances:  The  ele- 
vator company  had  made  an  agreement  with 
the  Reliance  Wire  &  Iron  Works  .to  place  in 
its  building  a  first-class  freight  elevator,  with 
all  modem  Improvements  and  automatic 
brakes,  all  in  good  and  complete  mnnlng  or- 
der; and  it  placed  in  said  building,  accord- 
ingly, an  elevator  op^tited  by  steam  power, 
for  the  purposes  of  conveying  freight  to  and 
from  the  various  stories  and  basement  of  said 
building;  but  It  was  not  to  be  accepted  and 
paid  for  until  in  complete  running  order,  ami, 
in  case  any  defects  in  the  work,  material,  or 
construction  aliould  appear,  the  elevator  com- 
pany was  to  promptly  make  good  and  repair 
the  same,  and  that  in  the  meaittime,  and  un- 
til approved,  the  Reliance  Wire  &  Iron  Works 
should  hold  and  operate  the  elevator  for  its 
business,  under  the  supervision  and  control 
of  the  elevator  company.  While  the  elevator 
was  BO  on  trial  by  and  in  possession  of  the 
defendant  the  Reliance  Wire  &  Iron  Works, 
unaccepted  and  held  for  the  elevator  com- 
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pany,  and  on  December  6,  1892,  tbe  plaintiff 
was  engaged  in  the  course  of  his  said  employ- 
ment, In  removing  machinery  from  the  base- 
ment of  said  buUding,  at  a  point  two  or  three 
feet  from  the  elevator  shaft,  and  the  elevator 
was  at  the  fourth  floor  of  the  building.  One 
of  the  employes  of  the  defendant  Reliance 
Wire  &  Iron  Works,  who  was  in  one  of  the 
stories  below  the  fourth,  operated  tbe  cable 
connected  with  the  bolts  which  caused  the 
elevator  to  ascend  or  descend  as  desired,  and 
the  cable  which  unwinds  when  the  elevator 
descends  became  unwound,  but  the  elevator, 
Instead  of  descending,  was  held  fast  In  the 
fourth  floor,  by  reason  of  the  coupling  Iron 
on  the  regulating  cable  being  caught  on  the 
frame  of  the  elevator  shaft,  causing  an  ob- 
struction to  the  downward  passage  of  the  ele- 
vator, and  the  elevator  platform  was  also  too 
large  for  the  shaft  When  the  unwinding 
cable  had  become  almost  entirely  unwound, 
the  obstmctlon  to  the  elevator  gave  way,  and 
it  fell  down  the  shaft  the  entire  four  stories, 
to  the  basement;  and  by  Its  fall  the  unwound 
cable  was  hurled  with  great  force  against 
and  around  the  plaintiff's  right  leg;  and,  the 
cable  Immediately  slacking  up,  he  was  hurled 
up  against  the  celling  of  the  basement  be- 
tween the  elevator  gearing,  when  the  cable 
was  broken,  and  the  plaintiff  dropped  sense- 
less to  the  base  of  the  elevator  shaft;  and 
thereupon  said  elevator  fell  on  him,  whereby 
he  sustained  the  injuries  specified.  It  was 
alleged  that  the  elevator  at  the  time  was  not 
a  reasonably  safe  appliance,  and  that  It  was 
defectively  and  Improperly  constructed  in 
certain  specified  respects,  which  were  the 
sole  cause  of  the  plaintiff's  injuries;  that 
they  were  within  the  knowledge  of  the  de- 
fendants, but  unknown  to  the  plaintiff;  that 
his  injuries  were  solely  caused  by  the  negli- 
gence of  the  elevator  company  in  improperly 
constructing  said  elevator  as  aforesaid,  and 
in  delivering  it  to  and  permitting  It  to  be 
used  by  the  defendant  Reliance  Wire  &  Iron 
Works  before  it  was  reasonably  safe,  and  by 
the  Reliance  Wire  &  Iron  Works  using  and 
operating  It  while  It  was  not  a  reasonably 
safe  appliance,  and  before  it  bad  been  ap- 
proved as  being  In  accordance  with  Its  agree- 
ment with  the  elevator  company.  To  the 
plaintiff's  complaint  containing  tbe  forego- 
ing statements  and  allegations,  the  defendant 
tbe  Kleckhefer  Elevator  Company  demurred, 
on  tbe  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  and 
from  an  order  sustaining  such  demurrer  tbe 
plaintiff  appealed. 

Christian  Doerfler  and  Geo.  E.  Sutherland, 
for  appellant.  Winkler,  Flanders,  Smith, 
Bottum  &  Vilas,  for  respondent 

PINNBY,  3.  (after  stating  the  facts).  1. 
By  the  contract  between  the  elevator  com- 
pany and  the  Reliance  Wire  &  Iron  Works, 
tbe  elevator  was  to  be  held  and  operated  by 
the  latter  ui>on  trial,  and  not  to  be  accepted 
and  paid  for  until  in  complete  running  order, 


and  defects  appearing  in  worit  material,  or 
construction  were  to  be  made  good  and  re- 
paired  by  the  elevator    company.     In   the 
meantime^  that  is  to  say,  while  the  elevatcH- 
was  on  trial,  and  until  the  elevator  conipany 
performed  its  contract  the  Reliance  Wire  & 
Iron  Works  was  to  hold  and  operate  It  for 
tbe  purposes  of  its  business,  under  tbe  sn- 
pei-vislon  and  control  of  the  elevat(M:  com- 
pany.   This  supervision  and  control  was  for 
a  limited   pui-pose,   extended  only   to    sncb 
acts  as  would  enable  It  to  perform  its  part  of 
the  contract,  and  had,  we  think,  nothing  to 
do  with  the  business  relations  of  the  Reli- 
ance Wire  &  Iron  Works  with  its  serrants 
and  employes.    The  contract  and  its  perform- 
ance on  tbe  part  of  the  elevator  company 
did  not  create  any  privity  or  contract  rela- 
tions between  it  and  tbe  plaintiff,  as  an  em- 
ploye of  the  Reliance  Wire  &  Iron  Works. 
who  had  nothing  to  do  with  the  operation 
or  use  of  the  elevator,  and  was  not  attempt- 
ing to  operate  or  use  it  at  the  time  of  tbe 
accident    It  is  impossible  to  say,  we  tbJnk. 
that  tbe  elevator  company  stood  in  any  re- 
lation to  the  plaintiff  by  reason  of  which  it 
owed  him  any  special  duty,  and  equally  so  to 
hold  that  it  had  invited  him,  impliedly  or 
otherwise,  to  approach  the  elevator,  or  to 
come  and  be  at  work  near  the  foot  of  tbe 
elevator  sliaft  in  respect  to  a  matter  having; 
no  relation  whatever  to  setting  up,  perfect- 
ing, or  operating  the  elevator,  while  it  was 
on  trial.    The  defendant  was  acting  in  the 
proper  conduct  of  its  lawful  calling  In  set- 
ting up  and  putting  In  proper  use  one  of  the 
machines  It  had  manufactured  In  the  course 
of  Its  business,  and  It  was  under  no  duty  or 
obligation  to  furnish  a  safe  place   for  the 
servants  or  employes  of  the  Reliance  Wire 
&  Iron  Works  to  work  outside  of  tbe  eleva- 
tor, or  a  safe  way  of  passage -tbrongb  tbe 
building  at  or  near  it   There  is  no  claim 
that    the    defendant    obstructed    tbe    place 
where  the  plaintiff  or  any  servants  or  em- 
ployes of  the  Reliance  Wire  &  Iron  Works 
worked,  or  any  way  they  were  accustomed  to 
use  In  passing  into  or  through  tbe  build- 
ing.   The  duties  devolved  on  the  defendant 
by  its  contract  related  to  matters  with  which 
it  does  not  appear  that  the  plaintiff  had  any 
concern  or  was  in  any  manner  connected. 
We  think  tbe  case  Is  clearly  distinguishable 
from  Elevator  Oa  v.  Lippert,  11  C.  0.  A.  521, 
63  Fed.  942;   Bennett  v.  Railroad  Co..  102  U. 
S.  677;   Bright  v.  Bamett  &  Record  00^  88 
Wis.  299,  60  N.  W.  418;   and  other  cases  cit- 
ed by  the  appellant.    There  was  no  privity 
or  contract  relation  between  the  plaintiff  and 
defendant  and  there  was  no  allurement  or 
implied  invitation  on  the  part  of  tbe  latter 
to  cause  the  plaintiff  to  approach  or  be  near 
the  foot  of  the  elevator  shaft,  or  even  in  the 
building.     If  this  action  could  be  maintained 
upon  the  allegations  of  negligent  and  im- 
proper construction  of  tbe  elevator,  it  would 
follow  that  any  one  actually  using  it  and 
receiving   injury   in    consequence,— a  much 
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sUonger  case  than  the  present,— might  main- 
tain an  action  against  the  manufacturer. 
This  would  be  to  introduce  a  rule  which,  we 
think,  is  not  sustained  by  authority,  and 
might  lead  to  serious  consequences.  The 
case  falls,  we  think,  within  the  rules  acted 
on  in  Wlnterbottom  v.  Wright,  10  Mees.  & 
W.  109;  Collls  T.  Selden,  L.  R.  8  C.  P.  498; 
and  Heaven  v.  Pender,  11  Q.  B.  DIt.  514. 
In  Coliis  T.  Selden  the  defendant  had  negli- 
gently and  improperly  hung  a  chandelier  in 
a  public  house,  knowing  that  the  plaintiff 
and  others  were  likely  to  be  therein  and  un- 
der the  chandelier,  and,  unless  properly  hnng, 
it  was  likely  to  fall  upon  and  injure  them; 
and,  the  plaintiff  being  lawfully  in  the  pub- 
lic house,  the  chandelier  fell  upon  and  in- 
jured him;  and  it  was  held  that  the  declara- 
tion was  bad,  in  that  it  did  not  disclose  any 
duty  by  the  defendant  towards  the  plaintiff 
for  the  breach  of  which  an  action  conid  be 
maintained.  This  case  was  referred  to  In 
EUiott  ▼.  Hall,  15  Q.  B.  DlT.  320,  and  it  was 
said  by  Groye,  J.,  that  "the  case  was  really 
decided  on  the  gronnd  of  uncertainty  of  the 
declaration  as  to  the  relation  between  the 
plaintiff  and  defendant."  And  the  case  of 
Klliott  ▼.  Hall,  supra,  relied  on  by  the  plain- 
tiff here,  went  upon  the  ground  that  in  that 
case  "a  duty  arose  on  the  part  of  the  de- 
fendant towards  the  plaintiff,"  because  the 
defendants,  the  vendors  of  coals,  forwarded 
them  to  the  purchasers  in  trucks,  and  the 
goods  were  necessarily  to  be  unloaded  from 
such  trucks  by  the  purchasers'  servants; 
that  there  was  "a  duty  on  the  part  of  the 
vendors  towards  those  persons  who  neces- 
sarily would  have  to  unload  or  otherwise 
deal  with  the  goods  to  see  that  the  truck  or 
other  means  of  conveyance  was  in  good  con- 
dition, so  as  not  to  be  dangerous  to  such  per- 
sona." The  plaintiff,  a  servant  of  the  pur^ 
chasers,  was  injured  by  reason  of  a  defect- 
ive truck  in  unloading  it,  and  which  had 
been  sent  by  the  vendors  to  the  purchasers, 
loaded  with  coal.  That  case  Is  clearly  dis- 
tinguishable from  the  present  one,  and  falls 
far  short  of  sustaining  it.  Here  the  plain- 
tiff was  not  riding  in  or  using  the  elevator, 
and  had  in  fact  nothing  whatever  to  do  with 
it,  and  there  is  therefore  an  entire  absence 
of  the  dnty  held  to  have  existed  in  Elliott 
V.  Hail.  The  case  of  Hayes  v.  Iron  Oo.,  150 
Mass.  458,  23  N.  B.  225,  is,  in  substance,  the 
same,  and  rests  upon  a  duty  arising  from  In- 
vitation. The  following  cases  also  show,  we 
think,  that  the  action  cannot  be  maintained: 
Longmeid  v.  Holllday,  6  Eng.  Law  &  Eq.  682; 
Losee  v.  Clute,  51  N.  Y.  404;  Necker  ▼.  Har- 
vey, 49  Mich.  517,  14  N.  W.  BOS;  Loop  v. 
Litchfield,  42  N.  Y.  351. 

2.  It  was  contended  that  the  defendant  was 
liable  as  for  a  breach  of  duty  imposed  upon  It 
at  common  law  to  avoid  acts,  the  natural 
and  probable  consequences  of  which  would 
bN  Imminently  dangerous  to  the  lives  or  per- 
sons o<  others.  Elevators  such  as  this  are  in 
such  nniversal  use  that  we  cannot  say  that 


one  placed  In  position  and  In  nse  Is  per  se 
a  machine,  device,  or  appliance  imminently 
dangerous  to  the  lives  of  others,  or  that  se- 
rious Injury  to  any  person  using,  operating, 
or  approaching,  or  being  near  one  would  be  a 
natural  or  probable  consequence  of  such  use. 
A  steam  boiler,  by  reason  of  defects  in  ma- 
terial or  workmanship,  may  explode,  causing 
serious  injury  or  loss  of  life;  but  it  cannot 
be  maintained  that  one  who  had  manufac- 
tured and  sold  such  boiler,  in  the  absence  of 
actual  knowledge  of  such  defects  or  of 
fraud,  would  be  liable  for  the  consequences 
of  such  explosion.  Losee  v.  Clute,  51  N.  Y. 
494.  And  we  think  the  same  rule  applicable 
to  the  present  case.  There  is  no  claim  that 
the  defendant  had  acted  recklessly  or  in  bad 
faith,  or  that  it  had  any  notice  in  fact  that 
the  elevator  was  defective,  and  that  the 
particular  injury  to  the  plaintiff  or  Injury 
to  any  one  would  be  the  natural  and  prob- 
able consequence  of  its  use  and  operation. 
The  allegations  of  the  complaint  are  not  suf- 
ficient to  show  that  there  was  any  breach  by 
the  defendant  of  the  common-law  duty  re- 
lied on.  For  these  reasons,  we  think  that  the 
demurrer  was  properly  sustained.  The  <ns 
der  of  the  superior  court  is  affirmed. 


ANDERSON  v.  ROCKWOOD. 
(Supreme  Court  of  Minnesota.     July  5,  1895.) 

ASSIOKMBNTS— VaLIDITT— PlEADIKO  —  Sl/'mOIBM- 
OT  OF  BVIDEKCS. 

1.  Evidence  held  sufficient  to  justify  the 
verdict. 

2.  The  plaintiff  purchased  a  judgment,  and 
took  an  assignment  of  it  in  the  name  of  defend- 
ant, under  an  agreement  between  himself  and 
defendant  that  the  defendant  should  hold  it  as 
trustee  for  plaintiff,  and  pay  over  the  proceeds 
to  him.  Assuming,  without  deciding,  that  the 
fact  that  plaintiff's  object  in  talcing  the  assign- 
ment in  defendant's  name  was  to  defraud  his 
creditors  would  constitute  a  defense  to  an  ac- 
tion to  recover  from  defendant  the  proceeds  of 
the  judgment,  it  should  have  been  epeciall; 
pleaded. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Seagrave  Smith,  Judge, 

Action  by  John  S.  Anderson  against  Chel- 
sea J.  Rockwood  for  money  had  and  re- 
ceived. There  was  a  verdict  for  plaintiff. 
From  an  order  refusing  a  new  trial,  defend- 
ant appeala     Afilrmed. 

Fletcher,  Rockwood  &  Dawson,  for  appel- 
lant    John  H.  Long,  for  respondent 

MITCHELL,  J.  The  plaintiff  alleges  that 
he  purchased  a  Judgment  against  one  Moni'- 
mer,  and  took  an  assignment  of  It  in  the 
name  of  defendant  who  was  to  hold  it  as  his 
trustee,  and,  when  collected,  pay  over  the 
proceeds  to  him;  that  defendant  has  collect- 
ed $(M0  on  the  Judgment,  which  he  has  failed 
and  refused  to  pay  over.  The  defendant,  in 
his  answer,  In  effect  admits  plaintiff's  own- 
ership of  the  judgment,  the  assignment  of  it 
to  him  In  trust  and  the  collection  thereon 
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by  him  of  the  $640,  but  he  alleges  that  the 
agreemeot  under  which  the  judgment  was 
assigned  to  Iiim  was  that  he  was  to  hold  It 
as  security  for  a  debt  due  from  plaintiff  to 
one  CuUom,  and  that  the  money  collected  on 
rt  was,  In  accordance  with  this  agreement, 
paid  over  to  CuUom  at  plaintiff's  direction. 
Plaintiff,  in  his  reply,  denies  this.  The  evi- 
dence was  practically  undisputed  that  de- 
fendant had  paid  over,  or  accounted  for,  the 
money  to  CuUom;  and  the  only  Issue,  under 
the  testimony,  was  whether  defendant  had 
done  so  with  the  consent  or  by  the  authority 
of  plaintiff.  On  the  trial,  defendant  testi- 
fied to  his  version  of  the  transaction,  in 
which  he  was  corroborated  by  Cullom.  On 
the  other  hand,  plaintiff  positively  denied 
that  there  was  any  understanding  that 
defendant  was  to  hold  the  Judgment  as  se- 
curity for  CuUom'a  benefit,  or  that  he  evra: 
authorlEed  or  consented  to  defendant's  pay- 
ing the  proceeds  to  CuUom:  There  was  con- 
siderable evidence  as  to  the  relations  of 
plaintiff,  defendant,  and  Cullom  to,  and  their 
dealings  with,  each  other,  tending  more  Mr 
less  to  corrolwrate  or  discredit  the  direct  tee- 
timony  of  the  respective  parties;  but  ncme 
of  this  clFcumstantlal  evidence  was  by  any 
means  conclusive.  The  question  was  largely 
one  of  the  credibility  of  the  witnesses,  and, 
whatever  impressions  the  record  may  convey 
as  to  the  preponderance  of  evidence,  we  find 
nothing  to  justify  us  in  disturbing  the  ver- 
dict of  the  jury,  approved,  as  it  impliedly  is, 
by  the  trial  court  Evidence  that,  at  the 
time  of  the  assignment  of  the  judgment, 
plaintiff  was  not  Indebted  to  Cullom,  but 
that  the  latter  was  indebted  to  the  former, 
was  admissible  as  corroborative  of  plaintiff's 
version  of  the  agreement  between  him  and 
defendant. 

It  is  further  urged  that  plaintiff's  object  in 
taking  the  assignment  of  the  Judgment  in  de- 
fendant's name  was  to  defraud  his  creditors. 
Assuming,  without  deciding,  that  this  would 
have  been  a  defense  to  this  action,  it  should 
have  been  specially  pleaded.  Order  af- 
firm edL 


WINNEBAGO  PAPER  MILLS  v.  NORTH- 
WESTERN PRINTING  &  PUB- 
LISHING CO.  et  al. 
(Supreme  Court  of  Aliniiesota.     June  17,  1S93.) 

CORPORATIOSS — LlABILITI  OF  StOCEHOLDEBS— I£X- 

roBOEM EST— Costs — Judomest  on  the  Merits. 

1.  The  remedy  for  enforcinj?  the  eonstitn- 
tional  or  double  liability  of  stockholders  of  a 
corporation  is  that  providod  by  Oen.  St  1878,  c. 
70  (Gen.  St.  1894,  §§  5S89-5&11),  and  it  is  the 
only  remedy. 

2.  Where  there  are  a  trial  of  the  cause,  find- 
ings of  fact  and  conclnsiouH  of  law,  upon  which 
a  judgment  of  dismissal  is  euterod  for  the  de- 
fendant it  1*  a  Judgment  on  the  merits,  within 
the  moaninR  of  (Jen.  St.  18W.  8  5498,  snbsec.  4, 
go  as  to  entitle  the  defendant  to  $10  costs. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Seagrave  Smith  and  Rol)ert  D.  Russell 
Judges. 


Action  by  the  Wlnnd>a«o  Paper  Mills 
against  the  Northwest»n  Printing  &  Patalisb- 

lup:  Goni|)nuy  and  ethers  on  promissoiy 
notes.  From  a  Judgment  for  certain  deCeod- 
ants,  plaintiff  appeals.     Afiiiimed. 

C.  E.  Brame,  for  appellant  J.  N.  Beames 
and  Wilkinson  &  Traxler,  for  rtspondenta. 

START,  C.  J.  It  is  admitted  by  appeUant 
tliat  this  action  is  iirought  under  tbe  pmvi- 
sions  of  sections  &-11,  a  'M,  Gen.  St 
187S  (sections  2600-2002,  Gen.  St  1804). 
to  recover  a  Judgment  against  the  defeBdant 
corporation  upon  certain  promissory  notes 
made  by  it,  and  to  ascertain  and  enfoice  for 
tlie  plaintiff's  sole  benefit  the  individnal  li- 
ability of  the  defendant  stoddiolders  for  lut- 
paid  installments  upon  thedr  stock  subscrip- 
tloDs,  and  "for  the  amount  due  by  reason  of 
any  stock  held  by  any  of  such  defendants." 
The  trial  court  found  tliat  the  defendant  Kel- 
ly never  was  a  stockholder;  that  tlie  defend- 
ants Trutiey  and  Tousiey  were  each  such 
stockholders  at  the  time  the  notes  were  givpn. 
but  that  their  stock  had  been  paid  tar  Is  fnU; 
that  tltere  were  other  stockholders  within 
the  jurisdiction  of  the  court;  that  there  was 
no  evidence  that  the  plaintiff  was  tbe  only 
creditor  of  the  defendant  corporation  wliich 
was  insolvrait;  and,  as  a  conclusion  of  law, 
that  the  action  be  dismissed  as  to  such  defend- 
ants. Judgment  was  so  entered,  from  which 
the  plaintiff  appealed. 

The  defendants  paid  all  installments  of 
Steele  subscriptions,  and  as  no  action  to  oi- 
force  against  them  the  constitutional  or  dou- 
ble liability  could  be  maintained  under  the 
provisions  of  chapter  34,  Oen.  St.  1878, 
(chapter  34,  Gen.  St  1S94),  it  follows  that  the 
action  was  properly  dismissed.  The  reatedy 
for  enforcing  such  donbie  liability  of  stock- 
holders 1b  that  provided  by  Gen.  St  1878,  e. 
76  (Gen.  St  lS-94,  §§  5S8»-«911),  and  It  is  the 
exclusive  remedy.  AUai  v.  Walsh,  25  Mino. 
643;  Johnson  v.  Fischer,  30  Minn.  173,  14  X. 
W.  799;  McKusick  v.  Seymour,  Sabin  &  Co., 
48  Minn.  169,  50  N.  W.  1114.  Neither  the  al- 
legations of  the  complaint  nor  the  findings 
of  the  oonrt  bring  tttis  case  within  the  pro- 
visions of  cliapter  76.  The  cases  relied  on 
tiy  the  plaintiff  are  not  in  point.  Since  tlie 
decision  in  the  case  of  Dodge  v.  Roofing  Co., 
16  Minn.  368  (GU.  327),  the  statute  upon  which 
it  was  based  lias  been  mateiiaUy  amended. 
Johnson  t.  Fischer,  30  Minn.  17S,  14  N.  W. 
799.  The  case  of  Merchants'  Nnt.  Bank.  v. 
Bailey  Manufg  Co.,  34  Minn.  323,  25  N.  W. 
639,  waa  an  action  to  enforce  payment  of  tiie 
plaintiffs  claim  rut  of  the  unpaid  iustitll- 
ments  of  stock  subscrlpUona,  and  not  tn  en- 
force the  double  lialiiiity,  if  it  existed  hi 
that  case. 

The  costs,  as  modified  by  *toe  court  were 
property  taxed.  Where  there  are  a  trial  of 
the  cause,  findings  of  fact  and  eondHBicBis  of 
law  by  the  court,  and  Judgment  of  dismissal 
baaed  thereon,  it  ia  a  judgmoit  on  the  nnrits. 
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within  the  meaning  of  Oen.  Bt.  1801,  S  5108, 
subeec.  4,  bo  aa  to  entitle  the  defendant  to 
no  statutory  costs.    Judgment  affirmed. 


O'CONNOR  Y.  BOARD  OP  COM'RS  OF 

RAMKBY  COUNTY. 

{Supreme  Court  of  Minnesota.    Jnno  17,  1805.) 

DBijNi)DB:rr  Pbrsonal  Tax  Warrixt— Codntx 
Clbbks— Fbbs. 
BM,  that  nnder  the  proTieioni  of  Laws 
1885.  c.  2,  S  5  (Gen.  St.  1801.  {  1567),  the  plain- 
tiff in  tbi»  action,  as  clerk  of  the  district  court 
of  Ramsey  county,  was  entitled  to  recover  from 
such  connty  25  cents  for  each  delinquent  per- 
sonal proper^  tax  warrant,  issued  by  him  pur- 
suant to  such  statute,  which  the  sheriff  failed 
to  collect. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
John  W.  WUlls,  Judge. 

Action  by  R.  T.  O'Connor  against  the  board 
of  county  commissioners  of  Ramsey  county 
to  recover  for  services  rendered  In  Issuing  de- 
linquent perdonai  property  tax  warrants. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant appeala     Afflnned. 

Pierce  Butler,  for  appellant  C.  D.  A  T.  D. 
O'Brien,  for  respondent 

START,  C.  J.  Laws  1885,  c.  2,  §  6  (Gen. 
St.  1894,  f  1667),  changed  the  then  previous 
method  of  enforcing  the  payment  of  delin- 
quent personal  property  taxes  by  providing 
that  the  county  treasurer  shall  In  April  of 
each  year  certify  to  the  clerk  of  the  district 
court  of  his  comity  a  list  of  such  delinquent 
taxes.  Thereupon  the  clerk  is  required  to  Is- 
sue his  warrants  to  the  sheriff  of  the  county 
directing  him  to  collect  the  amount  of  such 
delinquent  taxes,  together  with  26  cents  from 
«ach  delinquent,  as  compensation  to  the  clerk, 
"provided  that  In  case  the  sheriff  shall  fail  to 
collect  the  tax,  such  sum  of  twenty-five  cents 
as  compensation  shall  be  paid  by  the  cotmty." 
The  respondent  during  all  the  times  men- 
tioned in  the  complaint  In  this  action,  was 
clerk  of  the  district  court  of  Ramsey  county, 
and,  as  such,  issued  a  large  numbw  of  delin- 
quent personal  tax  warrants  as  required  by 
this  statute,  which  the  sheriff  failed  to  c(4- 
I«ct.  For  this  service  he  claimed  from  the 
county  25  cents  for  each  of  such  warrants, 
which  the  county  refused  to  pay,  and  he  in- 
stituted this  action  to  recover  the  same;  and 
from  a  Judgment  awarding  him  tbtfefor  the 
sum  of  $3,14&T6,  with  interest  thereon,  the 
county  of  Ramsey  appealed. 

The  only  question  involved  in  this  appeal  Is 
whether  or  not  the  respondent,  as  such  clerk, 
tvaa  entitled  to  charge  and  receive  from  the 
county  a  fee  of  25  cents  for  each  delinquent 
tax  warrant  Issued  by  him  which  the  sheriff 
failed  to  collect  This  act  of  1885  Imposed  a 
new  duty  and  service  upon  the  clerks  of  the 
district  courts  of  the  state,  fl.red  their  com- 
pensation therefor,  and  made  Its  payment  a 
charge  upon  the  coimtiee  of  the  state.  The 
v.b8N.w.no.lO— 65 


respondent  as  one  of  such  clerks,  is  undoubt- 
edly entitled  to  this  compensation  for  this 
new  service,  unless  be  Is  excepted  from  this 
general  law  by  reason  of  special  legislation 
regulating  the  fees  of  the  clerk  of  the  court 
of  Ramsey  county.  Section  1,  c.  286,  Sp. 
Laws  1883,  provides  "that  the  salary,  fees, 
and  compenFation  of  the  officers  named  In  this 
act  for  the  county  of  Ramsey,  for  all  services 
now  or  hereafter  to  be  required  by  law  to  be 
by  every  one  of  them  performed,  shall  be  aa 
hereinafter  specified,  and  no  other  or  greater 
compensation  shall  be  allowed  or  paid  either 
as  additional  compensation  or  for  deputies, 
clerk  hire  or  otherwise."  The  clerk  of  the 
court  is  one  of  the  officers  whose  fees  are 
specified  and  fixed  by  this  act,  which  pro- 
vides as  to  such  clerk  for  a  scale  of  fees  for 
each  item  of  service  as  specified  in  the  act 
This  scale  of  fees  is  materially  less  than  that 
provided  by  the  general  law  fixing  the  fees 
of  the  clerks  of  the  district  court  through  the 
state.  It  Is  claimed  by  the  appellant  that  the 
general  law  of  18S5,  Imposing  this  new  duty 
and  service  upon  the  clerks  of  the  district 
court,  and  fixing  the  compensation  therefor, 
did  not  In  any  manner  affect  the  previous 
special  law  of  1883  as  to  such  clerks'  fees  in 
Ramsey  county,  and  invokes  in  support  of 
the  proposition  the  familiar  rule  that  repeals 
by  implication  are  not  favored,  and  that  laws 
of  local  and  special  application  are  not  to  be 
deemed  to  be  repealed  by  general  legislation 
except  upon  a  clear  manifestation  of  an  In- 
tent to  effect  such  repeal  by  the  language 
used.  It  Is  clear  under  this  rule  that  If  the 
act  of  1885  increased  or  diminished  the  fees 
of  clerks  of  the  district  court  for  the  perform- 
ance of  any  duty  or  service  already  reqnlre<l 
of  them  by  law.  It  would  not  have  modified 
or  repealed  In  any  manner  the  special  law  of 
1883,  fixing  the  fees  for  such  services  by  the 
clerk  of  the  district  court  of  the  county  of 
Ramsey;  but  such  is  not  this  case,  for  a  new 
duty  waa  Imposed  and  compensation  given 
for  its  performance  generally  to  all  of  the 
clerks  of  the  state  without  exception.  If  no 
compensation  had  been  given  for  the  new 
soTvice  Imposed,  all  of  the  clerks  of  the  state 
would  have  been  bound  to  perform  It  with- 
out compensation,  but  the  legislature  deemed 
It  Just  to  provide  for  the  payment  of  such 
compensation,  and  the  Intention  Is  clear  that 
the  provision  for  such  payment  should  apply 
to  all  of  the  clerks  of  the  district  court  in  the 
state.  Such  provision  la  not  an  additlmial 
compensation,  but  Is  an  equivalent  compensa- 
tion for  the  new  service  Imposed.  The  act 
of  1885  expressly  repeals  all  prior  Incon- 
sistent laws,  and  we  are  of  the  opinion  that 
In  so  far  as  It  Imposes  a  new  duty  and  aerv- 
tee  upon  all  clerks  of  the  district  court  In 
the  state,  and  fixes  the  compensation  there- 
for. It  la  Inconsistent  with  and  modifies  and 
repeals  so  much  of  the  special  act  of  1888 
which  provides  that  the  cleik  of  the  court  for 
the  county  of  Ramsey  should  receive  no  ad- 
ditional compensation  for  any , 
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or  tbereafter  to  be  required  of  blm  by  law. 
Prince  v.  City  of  St  Paul,  19  Minn.  267  (QU. 
226);  State  y.  Klein,  22  Minn.  329. 

liie  cases  of  Armstrong  t.  Board,  25  Minn. 
344,  and  Davenport  y.  Hennepin  Co.,  40  Minn. 
333,  42  N.  W.  20,  dted  by  appellant,  are  not 
In  point,  for  tbe  reason  tbat  the  plaintiffs  In 
each  of  those  cases  sought  to  recover  com- 
pensation for  services  which  were  required 
by  law  to  be  performed  prior  to  the  enact- 
ment of  the  special  fee  bills  governing  their 
respective  offices,  and  such  fee  bills  expressly 
provided  just  what  compensation  they  should 
receive  for  the  services  In  question  In  those 
cases.  Tbe  act  of  1885,  In  the  particular 
here  In  question,  applies  to  the  clerk  of  the 
district  court  of  Ramsey  county.  Judgment 
affirmed. 


GRANT  V.  DULUTH.  M.  &  N.  P.  RY.  CO. 
(Supreme  Court  of  Minnesota.     June  20,  1805.) 

CONTHACTS— UONSIDERATION. 

A.  let  a  contract  to  B.  by  which  B.  agreed 
to  perform  certain  work.  B.  let  a  subcon- 
tract to  C.  by  which  0.  agreed  to  perform  a 
part  of  this  work,  and  B.  agreed  to  pay  C. 
therefor  monthly  as  the  work  progressed.  After 
C.  had  partly  performed,  B.  defaulted  in  these 
payments,  and  for  this  reason  C.  refused  fur- 
ther to  iierform  his  contract  Thereupon  A. 
made  an  agreement  with  C.  by  which  O.  agreed 
to  perform  and  complete  his  contract  with  B., 
and  A.  agreed  to  pay  G.  extra  compensation 
therefor  over  and  above  the  price  agreed  to  be 
paid  therefor  by  B.  to  C.  Held,  there  was  suf- 
ficient consideration  for  the  contract  between  A. 
and  C,  and  the  same  was  binding. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  St  Louis  county; 
S.  H.  Moer,  Judge. 

Action  by  John  (irant  against  the  Dulutb, 
Missabe  &  Nortliem  Pacific  Railway  Com- 
pany on  a  contract.  Verdict  for  plaintiff. 
From  an  order  refusing  a  newtrlal.  defendant 
appeals.     Affirmed. 

Joseph  B.  Cotton  (Geo.  Welwood  Murray, 
of  counsel),  for  appellant  Clapp  &  Macart- 
ney, for  respondent 

CANTY,  J.  The  defendant  corporation  de- 
murred to  tbe  complaint,  on  tbe  ground  that 
it  does  not  state  facts  sufficient  to  constitute 
a  cause  ot  action,  and  from  an  order  over- 
ruling the  demurrer  It  appeals.  Tbe  com- 
plaint alleges  tbat  on  May  9,  1893,  tbe  de- 
fendant entered  Into  a  contract  wltb  the  firm 
of  Wolf  &  King,  whereby  they  agreed  to  per- 
form certain  work  In  grading  a  certain 
branch  of  defendant's  railroad,  and  whereby 
d^endant  agreed  to  pay  them  therefor  a  cer- 
tain price,  payable  on  monthly  estimates.  By 
the  subsequent  agreement  of  tbe  partner,  tbe 
time  for  performance  on  the  part  of  Wolf  & 
King  was  extended  to  November  1, 1893.  Tbat 
shortly  prior  to  tbe  date  of  this  contract  Wcdf 
&  King  and  plaintiff  entered  into  a  contract, 
whereby  plaintiff  agreed  to  perform  a  part 
of  this  work,  and  they  agreed  to  pay  blm 
therefor;  and  on  June  8d  following  they  and 
plaintiff  entered  into  another  contract,  where- 


by plaintiff  agreed  to  perform  another  pan 
of  this  work,  and  they  agreed   to   pay  him 
therefor.     By  the  terms  of  each  of  tbese  coa- 
tracts,  they  agreed  to  pay  plalntifr  "montUy. 
upon   tbe   engineer's  .estimate,    less    10    i^r 
cent,"  which  was  to  be  retained  until  the 
work    was    finished,    and    by    a    subsequeai 
agreement  tbe  time  for  performance  on  tt? 
part  of  plaintiff  was  extended  to  November 
1,  1893.     It  is  further  aU^ed  that   plaintie 
entered  on  tbe  performance  of  said  two  last- 
named  conti-acts,  and  performed  tbe  same  is 
all  things  during  tbe  months  of  May,  Juck 
and  July,  1803;   that  the  work  so  performt-I 
dming  each  of  said  months  was  duly  esti- 
mated, as  provided  for  In  the  contracts,  acif 
that  by  said  estimates  there  was  due  plain- 
tiff from  Wolf  &  King  certain  sums  of  mon- 
ey, which  they  wholly  failed  and  ueglectc" 
to  pay  plaintiff;  and  for  these  defaults  plain- 
tiff refused  to  proceed  wltb  the  contract  but 
proceeded  to  abandon  tbe  same;    that  the 
failure  of  Wolf  &  King  to  pay  plaintiff,  as 
aforesaid,  was  caused  by  tbe  failure  of  tLt> 
defendant  to  pay  Wolf  &  King,  under  sai-l 
first-named  contract;    tbat  the  voters  of  Sl 
Louis  county,  iu  this  state,  bad,  during  that 
year  and  prior  to  August  1st,  voted  to  tlte  de- 
fendant certain  bonds,  on  conditI<m  tbat  said 
branch  of  said  railroad  be  completed  on  or 
before  said  November  1st;  tbat  on  August  1. 
1893,  after  plaintiff's  said  refusal  to  procee-I 
further  with  tbe  work,  plaintiff  and  defend- 
ant entered  Into  a  contract  by  which  "sai>l 
defendant  promised  and  agreed  to  and  witli 
this  plaintiff  tbat  if  be,  this  plaintiff,  woiil.. 
waive  bis  right  to  treat  said  contracts  as  for 
felted,  and  countermand  his  said  orders,  an<i 
go  on  and  complete  his  said  work  in  time  t<-> 
enable  the  defendant  to  become  entitled  to 
said  bonds  of  St  Louis  county,  said  defoid- 
ant  would  pay  this  plaintiff  a  sum  of  mon^y 
snfflclent  to  reimburse  him  for  all  lo^ws  he 
might  have  sustained,  or  might   thereafter 
sustain,  in  performing  and  complettng  said 
contracts,  and  sufficient  to  cover  all  the  costs 
of  performing  and  eompletlng  said  work,  and 
that  said  defendant  would  ptay  this  plaintiff 
such  sum  or  sums  immediately  upon  the  com- 
pletion of  said  work;    that  this  plaintiff  ac- 
cepted said  offer,  and,  relying  solely  upon  the 
said  promise  and  undertaking  of  tbe  said  de- 
fendant, went  on  and  completed  all  tl>e  work 
contemplated  and  covered  by  said  contraets" 
between  plaintiff  and  Wolf  &  King.     It  is 
further  alleged  that  tbe  price  of  said  woii:. 
as   provided  In  tbe  two   contracts   betwees 
plaintiff  and  Wolf  &  King  Is  945,758,  and  co 
more,  and  that  the  total  cost  to  plaintiff  nf 
performing  and  completing  said  work  is  $16.- 
045  in  excess  of  that  sum,  and  the  c(hd  plaint 
prays  Judgment  for  said  sum  of  $16,043. 

It  Is  contended  by  appellant  that  th&ce  :s 
no  consideration  for  its  promise  to  plaintLf 
to  pay  him  anything  for  doing  this  work,  as 
it  already  bad  a  contract  with  Wolf  &  King 
for  the  doing  of  the  same  woiic,  and  that 
Wolf  &  King  had  nut  attempted  M'.threateosd 
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to  abandon  or  rescind  their  contract  with  It 
Appellant's  position  Is  wholly  nntenable.  It 
Is  DO  concern  of  plalntUTs  that  Wolf  &  King 
may  have  been  willing  to  perform  their  con- 
tract with  defendant  On  account  of  the  de- 
faults of  Wolf  &  Klflg,  plaintiff  was  not 
obliged  to  perform  bis  contracts  with  them. 
If  defendant  saw  fit  to  promise  to  give  plain- 
tiff an  additional  consideration  (or  performing 
a  contract  which  he  was  not  obliged  to  per- 
form, there  Is  a  sufficient  consideration  for 
that  promise.  That  consideration  may  con- 
sist of  detriment  or  disadvantage  to  plaintiff, 
or  waiver  of  a  right  by  him,  as  well  as  of  a 
benefit  to  defendant.  Plaintiff's  original 
contract  was  not  with  defendant,  but  with 
Wolf  &  King.  Plaintiff  was  under  no  obli- 
gation to  defendant  to  perform  this  contract 
and  we  do  not  wish  to  be  understood  as  hold- 
ing that  there  would  not  be  sufficient  con- 
sideration for  defendant's  promise  to  plain- 
tiff, even  though  plaintiff  was  not  at  liberty 
to  abandon  or  rescind  his  contract  with  Wolf 
&  King,  but  prefer  not  to  pass  on  that  ques- 
tion.   The  order  appealed  from  is  affirmed. 

BUCK,  J.,  absent,  took  no  part 


T,YDBCKER  t.   ST.  PAUL  CITY  KX.   CO. 
(Supreme  Court  of  Minnesota.     Jnne  25,  1895.) 
Street  Railways  —  Actions  fob  Negligbnob— 
scffioibnct  of  complaist— contribu- 
TORY Nkolioexce. 

1.  Action  for  damages  for  personal  injnriea 
caused  by  the  negligence  of  the  defendant 
Bcld,  that  the  comiuaint  does  not  state  a  cause 
of  action,  for  the  reason  that  it  alleges  no  act 
of  negligence  on  the  part  of  the  defendant. 

2.  In  snch  an  action,  in  order  to  render  a 
comidaint  demurrable  on  the  ground  that  It  ap- 
pears that  the  plaintiff  was  guilty  of  contribu- 
tors neelieence.  the  facts  stated  must  be  sucli 
that  it  conclusively  appears,  as  a  matter  of  law, 
that  he  was  guilty  of  negligence  that  contrib- 
uted to  the  injury. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  county; 
Hascal  R.  Brill,  Judge. 

Action  by  James  Lydecker  against  the  St 
Paul  (31ty  Railway  Ciompany  to  recover  dam- 
ages for  personal  Injuries.  Verdict  for  de- 
fendant From  an  order  refusing  a  new  trial, 
plalntlfl  appeals.    Affirmed. 

Walter  HolcMub,  for  appellant  Munn, 
Boyesou  &  Thygeson,  for  respondent 

MITCHELL,  J.  It  is  clear  from  the  most 
casual  Inspection  of  the  complaint'  that  It 
does  not  state  a  cause  of  action.  No  act  of 
ueifligence  on  part  of  defendant  Is  alleged. 
It  is  alleged  that  the  car  which  struck  the 
plaintiff  was  running  at  the  rate  of  six  miles 
an  hour;  also  that  plaintiff  beard  no  bell 
rung  on  the  car;  but  there  Is  no  allegation 
that  six  miles  an  hour  was  an  Improper  <« 
unlawful  rate  of  sipeed,  or  that  no  bell  was 
in  fact  Fung. 

Counsel  for  defendant  asks  us  to  further 


hold  that  the  complaint  is  Insufficient  because 
it  affirmatively  appears  that  plaintiff  himself 
was  guilty  of  contributory  negligence.  We 
cannot  so  hold.  Contributory  negligence  Is  a 
matter  of  defense.  Hence  the  question  is 
not  whether  plaintiff  has  sufficiently  nega- 
tived his  own  negligence,  but  whether  It  con- 
clusively appears,  as  a  matter  of  law,  from 
the  facts  stated  in  his  complaint  that  he  was 
guilty  of  contributory  negligence.  While  the 
admissions  in  the  comj^int  may  point  very 
strongly  to  negligence  on  part  of  the  plain- 
tiff, yet  we  do  not  think  they  come  up  to  the 
required  test  The  question  may  become  a 
question  of  law  after  the  evidence  Is  all  in, 
but  It  is  not  such  on  the  pleadings.  Order 
affirmed. 

BUCK.  J.,  absent  took  no  part 


PILLSBURY  V.  FOLEY  et  al. 
(Supreme  Court  of  Minnesota.     June  25,  1895.) 

Appbalablb  Obdbks— Order  Dbnyino  Motion 
TO  Dismiss. 
An  order  denying  a  motion  to  dismiss  an 
action  is  not  appealable. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Ramsey  county; 
Charles  B.  Kerr,  Judge. 

Action  by  John  S.  Pillsbury  against  John 
Foley  and  another,  partners  as  Foley  Btos. 
From  an  order  refusing  to  dismiss,  defend- 
ants appeal.    Dismissed. 

Geo.  H.  Reynolds,  for  appellants.  Edward 
C.  Gale,  for  respondent 

PER  CURIAM.  This  appeal  is  from  an  or- 
der denying  a  motion  to  dismiss  the  action. 
The  order  is  not  appealable.  Appeal  dis- 
missed. 


ADAMANT  MANUF'G  (30.  v.  PETB. 
(Supreme  C!ourt  of  Minnesota.     June  27,  18S6.) 
Nbw  Tbial — Sdrpkise— N  swly-Discovered 
Evidence. 
Motion  for  a  new  trial,  on  the  ground  of 
surprise    and    newly-discovered    evidence,    held 
properly  refused. 
(Syllabus  by  the  Court) 

Appeal  from  municipal  court  of  Dnluth; 
Eric  li.  Wlnje,  Special  Judge. 

Action  by  the  Adamant  Manufacturing 
Company  against  Jacob  Pete  on  contract. 
From  an  order  refusing  a  new  trial,  defend- 
ant appeals.     Affirmed. 

A.  J.  Thomas,  for  appellant  Alford  & 
Hunt,  for  respondent 

BUCK.  J.  This  is  an  appeal  from  an  order 
of  the  court  below  denying  the  defendant's 
motion  for  a  new  trial,  upon  the  grounds  of 
surprise  and  newly-discovered  evidence.  So 
far  as  the  record  presents  proof  of  newly- 
discovered  evidence,  we  think  it  is  merely 
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cumulatiTe;  and  therefore  not  a  good  ground 
for  granting  a  new  trial,  within  the  well-aet- 
tled  rules  of  this  court.  Nor  does  the  appel- 
lant present  snfQcieut  grounds  for  a  new  trial 
upon  the  ground  of  surprise.  In  the  defend- 
ant's affidavit  used  upon  the  motion  for  a 
new  trial,  he  alleges  that,  after  this  action 
was  commenced,  one  Norberg,  the  principal 
witness  for  the  plaintiff,  and  who  was  In  the 
employ  of  defendant  at  the  time  of  the  mak- 
ing of  the  contract  sued  upon,  said  to  de- 
fendant that,  if  he  (Norberg)  was  called  to 
the  stand  on  the  trial  of  the  action,  he  would 
testify  that,  when  be  made  the  conti-act  up- 
on which  the  suit  was  brought,  he  was  acting 
for  himself,  and  not  for  the  defendant,  and 
that  the  terms  of  the  sale  as  agreed  upon 
were  not  such  as  were  in  the  contract;  that 
he  did  not  read  the  article  before  signing; 
that  defendant  was  not  to  pay  for  the  mate- 
rial until  it  was  sold;  that  defendant  did 
not  know  anything  about  the  order;  and  that 
it  was  not  signed  by  defendant's  authority. 
AU  of  this  was  material  testimony  upon  the 
matter  In  controversy,  and  upon  the  trial 
Norberg  testified  directly  contrary  to  what 
the  defendant  alleged  he  bad  told  blm  that 
he  would  testify  to;  y«t  the  defendant,  who 
was  present  on  the  trial,  and  sworn  in  his 
own  behalf,  omitted  to  testify  to  any  of  these 
statements  so  made  to  him  by  NorI>erg  after 
the  action  was  commenced.  To  grant  a  new 
trial  upon  the  ground  of  surprise  under  such 
circumstances  as  these  would  be  encoura- 
ging gross  negligence,  and  the  court  very 
properly  refused  it  The  order  denying  the 
motion  for  a  new  trial  is  affirmed. 


In  re  GILLAM'S  ESTATE. 

COWLES  v.  HENRY. 

(Supreme  Court  of  Minnesota.     June  27,  1805.) 

Wills — Cosstruotion — Vested  REMAiNnsss. 

1.  G.  executed  a  will.  The  third  clause 
thoreof  is  as  follows:  "Ail  the  rest,  residue, 
and  remainder  of  my  proi>erty,  real,  personal, 
and  mixed,  and  of  every  liind  and  nature,  and 
wherever  situated,  I  give,  bequeath,  and  devise 
unto  my  father,  J.  W.  G.,  and  to  my  mother, 
H.  A.  G.,  and  to  the  sorrivo™  of  them,  for  and 
during  the  term  of  their  natural  lives  and  the 
natural  life  of  the  survivor,  with  rights  to  use, 
in  addition  to  the  income,  rents,  and  issues 
thereof,  so  much  of  the  personal  estate  absolute- 
ly as  may  be  necessary  tor  thar  personal  main- 
tenance and  comfort;  and,  upon  and  at  the 
death  of  the  survivor  of  my  parents,  I  give,  be- 
queath, and  devise  all  of  the  same  property,  of 
every  kind,  or  so  much  thereof  as  may  then 
remain,  to  my  brother  H.  6.,  and  to  my  sis- 
ters, J.  H.  C.  and  H.  E.  H.,  share  and  share 
nlilce,  and  to  their  heirs  taking  by  representa- 
tion, to  hare  and  to  hold  the  same  to  my  said 
brother  and  sisters,  their  heirs  and  assigns,  to 
their  own  use.  forever."  i/c/rf.  that  the  absolute 
title  to  the  rents  and  income  vested^  in  the  par- 
ents and  the  survivor,  and.  after  tlieir  death,  no 
vested  remainder  passed  by  the  terms  of  the  will 
to  the  other  devisees. 

2.  Where  the  language  of  a  will  is  tree  from 
ambiguity,  the  testator  is  presumed  to  hare  used 
it  in  the  ordinary  and  popular  sense. 

(Syllabus  by  the  Court.) 


Appeal  from  district  court,  Hennepin  ooui^ 
ty;   Robert  Jamison,  Judge. 

In  the  matter  ot  the  estate  of  Robert  F. 
GUUun,  deceased.  Proceeding  by  Josepbinr 
H.  Cowles  against  Hannah  B.  Henry,  execu- 
trix.    Plaintiff  appeals.     Affirmed. 

F.  F.  Davis,  for  appellant  Woods  & 
Kingman,  for  respondent 

BUCK,  J.  The  counsel  for  tbe  appellant 
has  relieved  us  of  the  necessity  of  discussing 
tbe  question  as  to  whether  tbe  court  below 
erred  in  rejecting  tbe  evidence  offered  In  re- 
gard to  the  amount  collected  or  received  as 
rsita  and  income  from  tbe  real  estate  devised 
by  Robert  F.  Gillam  to  his  father,  James  W. 
Gillam,  and  to  bis  mother,  Helen  Ann  Gil- 
lam, or  tbe  survivor  of  tbem,  because,  if  tbe 
counsel  is  wrong  in  tbe  iegaX  etCect  wliich 
he  claims  for  tbe  will,  then  tbe  evidence  of- 
fered by  blm  and  excluded  by  tbe  court  wa>» 
immaterial  The  controversy  is  over  the  le- 
gal effect  of  the  ttdrd  clause  of  tbe  will. 
which  reads  as  follows:  "Third.  AJl  the 
rest,  residue,  and  remainder  of  my  property, 
real,  personal,  and  mixed,  and  of  every  kind 
and  nature,  and  wherever  situated,  I  give, 
bequeath,  and  devise  unto  my  father,  James 
W.  Gillam,  and  to  my  mother,  Helen  Ann 
GiUam,  and  to  tbe  survivor  of  tbem,  for  and 
during  the  term  of  their  natural  lives  and 
the  natural  life  of  the  survivor,  with  right  to 
use,  in  addition  to  tbe  Income,  rents,  and  is- 
sues thereof,  so  much  of  the  personal  estate 
absolutely  as  may  be  necessary  for  their  per- 
sonal malntennnoe  and  comfort;  and,  upon 
and  at  tbe  deatta  of  the  survivor  of  my  said 
parents,  I  give,  bequeath,  and  devise  all  of 
tbe  same  property,  of  every  kind,  oc  so  much 
thereof  as  may  then  remain,  to  my  brotlier. 
Henry  Gillam,  of  Topeka,  Kansas,  and  to  mr 
8lst««,  Josephine  H.  Cowles  and  Hannah 
Eliza  Henry,  share  and  share  alike,  and  to 
their  heirs  taking  by  representation,  to  have 
and  to  hold  the  same  to  my  said  brother  and 
Bistera,  their  heirs,  and  assigns,  to  their  own 
use,  forever."  The  appellant  aEHcrts,  as  a 
propoidtion  of  law,  that  the  first  and  great 
object  of  inquiry  In  the  construction  of  a  will 
is  the  intention  of  tbe  testator.  With  thi£ 
proposition  we  are  in  accord,  but  when  Mw 
language  of  tbe  will  is  free  from  ambiguity. 
there  is  no  need  of  construction  or  interpre- 
tation to  find  the  intent  except  as  tbe  same 
appears  in  tbe  well-understood  meaning  of 
tbe  language  in  the  will  Itself.  The  language 
used  in  this  will  is  free  from  ambigult7.  and 
we  find  out  the  sense  of  tbe  form  of  words 
used  by  simply  reading  them.  The  testator 
is  presumed  to  have  used  tbem  in  the  onh- 
uary  and  popular  sense;  and,  so  considering 
them,  it  is  apparent  that  tbe  absolute  title 
to  the  rents  and  income  from  the  real,  per- 
sonal, and  mixed  property  described  in  th« 
third  clause  of  the  will  passed  to  the  father 
and  mother  of  tbe  testator  and  the  survivor 
of  tbem,  and  tliat  upon  the  death  no  vi-sted 
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remainder  therein  passed  to  the  other  dev- 
iseee.  If  there  was  not  enough  of  such  rents 
and  income,  then  the  father  and  mother  had 
an  absolute  right  to  use  In  addition  thereto 
so  ranch  of  the  personal  estate  as  might  be 
necessary  (or  their  personal  maintenance  and 
comfort;  but  the  rental  belonged  to  the  life 
tenants,  and  upon  their  deaths,  If  any  re- 
mained, it  would  be  administered  as  part  of 
their  estates,  and  not  of  the  estate  of  Robert 
T.  OlUam.  Therefore,  whether  the  respond- 
ent collected  the  rents  and  income  of  the  es- 
tate so  devised  is  no  cciacern  of  this  apt)el- 
lant,  at  least  not  by  a  proceeding  of  this  na- 
ture. If  she  has  any  such  funds  in  her  pos- 
session, tliat  is  a  matter  between  respondeat 
and  the  representatires  of  Helen  Ann  Gil- 
lam.  The  order  appealed  from  is  therefore 
affirmed. 


ROYAL  INS.  CO.  v.  CLARK. 
(Supseme  Court  of  Minnesota.     June  27,  1895.) 

BOSID  OF  iNsaBASOE   AoByT — CONBTBUOTIOS— AC- 
TION iiOAiNST  Sureties— Uefbnses. 

1.  One  J.,  as  agent  of  an  insnrnnce  com- 
pany, executed  to  it  a  Wnd  upon  which  the  ap- 
pellant wag  surety,  and  whic'h  contBined  a  re- 
cital as  follows:  "That  whereas,  the  above- 
named  Ernest  W.  Judson  has  been  duly  ap- 
pointed by  the  aforesaid  company  their  agent 
at  Maishfield,  Wisconsin,  and  ricinity,  county 
and  state  aforesaid,  during  the  pleasure  of  the 
manager  and  attorney  thereof,  and  by  reason 
whereof,  and  as  such,  he  will  receive  into  his 
hnnds  and  possession  divers  snms  of  money, 
policies,  chattels,  and  other  effects  the  property 
of  said  company,  and  is  bound  to  keep  true  and 
accurate  account  of  said  property  and  receipts 
and  disbursements,  and  to  deliver,  account  for, 
and  pay  over  the  same  When  directed,  according 
to  the  instmctions  of  said  company  or  Its  man- 
ager, and  to  conduct  the  business  according  to 
the  general  and  specific  instructions  of  the  com- 
pany aforesaid."  J.  insured  certain  property, 
and  issued  a  policy  which  the  company  refused 
to  accept  and  directed  the  agent  to  cancel  it, 
and  return  the  premium  to  the  insured,  which 
he  promised  to  do,  and  notified  the  company 
that  he  had  done  bo,  which  was  not  true,  and  he 
retained  the  premium.  The  insured  property 
was  bnrned,  and  the  company  was  compelled  to 
pay  the  loss.  Ecld  that,  upon  such  default  of 
J..  C,  as  his  bondsman,  was  liable  for  the  loss 
which  the  company  was  legally  compelled  to  pay 
the  insnred. 

2.  The  property  insured  and  destroyed  by 
fire  was  situate  in  Fificld  county.  Wis.,  but  It 
does  not  appear  whether  Fifield  is  near  or  in 
the  vicinity  of  Marshfield,  nor  whether  the  in- 
surance business  done  at  Fifield  would  he  tribu- 
tary to  the  insurance  agency  at  Marshfield;  but 
held  that,  fairly  interpreted,  the  language  of  the 
bond  means  that  J.  was  appointed  agent  at 
Marshfield,  Wood  county,  wis.,  and  thnt  such 
agency  extended,  not  only  to  Marshfield,  but  to 
its  vicinity,  and  authorized  Ifim  to  transact  such 
insurance  husiness  as  would  be  reasonably  trib- 
utary to  Marshfield,  and  that  considering  the  na- 
ture and  manner  of  doing  insurance  business, 
if  in  this  respect  Fifield  is  not  in  the  vicinity  of 
Marshfielfl,  nor  its  insurance  business  tributary 
thereto,  this  is  a  matter  of  defense,  and  cannot 
be  raised  upon  demurrer. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Robert  O.  Russell,  Judge. 
Action  by  the  Royal  Insurance  Company 


against  David  F.  Clark  on  a  bond.  From  an 
order  sustaining  a  demnn-er,  defendant  ap- 
peals.    Affirmed. 

C.  R.  Cameron  and  Brooks  &  Hendrlx,  for 
appellant.  Kltcbel,  Cohen  &  Shaw,  for  re- 
spondent 

BUCK,  J.  This  action  is  brought  upon  a 
bond  made  by  one  person  as  principal,  and 
the  defendant,  David  F.Clark, as  surety.  The 
ground  of  the  action  is  that  there  was  a 
breach  of  the  condition  of  the  bond.  In  that 
Judson,  as  plaintiff's  agent,  failed  to  cancel 
a  policy  issued  by  him,  although  he  was 
specifically  dh-ected  to  make  the  cancellation, 
and  had  the  premium  in  his  hands.  The  pol- 
icy was  issued  by  Judson  on  June  19,  1893, 
and  covered  certain  property  In  Fifield,  Price 
county,  in  the  state  of  Wisconsin.  The  policy 
contained  these  words:  "This  policy  shall  not 
be  valid  until  countersigned  by  the  duly- 
authortzed  agent  of  the  company  at  Marsh- 
field, Wisconsin."  And  it  was  so  countersign- 
ed by  Judson,  as  plaintiff's  agent,  June  19, 
1893.  On  June  22,  189S,  the  plaintiff  objected 
to  the  risk,  and  on  July  1,  1893,  Instructed 
Judson  to  cancel  the  policy  at  once;  and  on 
July  14th,  thereafter,  Judson  informed  the 
company  that  he  had  canceled  the  policy  and 
paid  back  the  premium,  but  in  fact  he  bad 
not,  nor  did  he  even  attempt  to  do  so.  The 
premium  was  never  paid  the  company.  On 
July  27,  1803,  the  insured  property  was  total- 
ly destroyed  by  fire;  and,  in  December  fol- 
lowing, the  company  was  compelled  to  pay 
the  sum  of  $486.43  by  reason  of  this  loss;  and 
it  is  for  this  amount  that  this  suit  is  brought 
against  Claric,  as  Judson's  bondsnuui. 

The  recital  in  the  bond  reads  as  follows: 
"That  whereas,  the  above-named  Ernest  W. 
Judson  has  been  duly  appointed  by  the  afore- 
said company  their  agent  at  Marshfield,  Wis- 
consin, and  vicinity,  county  and  state  afore- 
said, during  the  pleasure  of  the  manager  and 
attorney  thereof,  and  by  reason  whereof,  and, 
as  such  agent,  he  will  receive  into  his  hands 
and  possession  divers  sums  of  money,  poli- 
cies, chattels,  and  other  effects  the  property 
of  said  company,  and  is  bound  to  keep  true 
and  accurate  account  of  said  property  and  of 
receipts  and  disbursements,  and  to  deliver, 
account  for,  and  pay  over  the  same  when  di- 
rected according  to  the  instructions  of  said 
company  or  its  manager,  and  to  conduct  the 
business  according  to  the  general  and  specific 
instructions  of  the  company  aforesaid."  The 
obligation  of  the  bond  required  Judson  to 
well  and  truly  perform  all  the  duties  as  such 
agent  as  set  forth  in  the  recital.  Judson 
failed  to  cancel  the  policy,  and  it  Is  plain  that 
he  negligently  omitted  to  comply  with  the  in- 
structions of  the  company  or  Its  manager  in 
the  management  of  the  trust  committed  to  him, 
and  for  this  negligence  he  Is  personally  re- 
sponsible. Clark,  as  his  bondsman,  was 
bound  to  see  that  these  duties  were  well  and 
faithfully  performed;  and,  in  case  of  fail- 
ure on  the  part  of  Judson  in  this  respect, 
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Clark,  as  such  bondsman,  Is  also  responsible. 
It  seems  to  us  that  there  Is  no  debatable 
ground  for  any  other  construction  to  be  placed 
upon  the  terms  of  this  bond  and  the 
liability  of  Clark.  It  la  contended,  however, 
that  the  Insured  property  was  situate  In  Price 
county,  Wis.,  and  that,  by  the  terms  of  the 
bond,  Judson  had  no  authority  to  Insure  prop- 
erty in  that  locality;  that,  by  the  very  terms 
of  the  bond  itself,  all  liability  on  the  part  of 
Clark  as  bondsman  could  only  arise  as  to 
property  Insured  at  Marshfleld  and  riclnlty, 
and  that  this  was  restricted  to  Wood  county, 
Wis.  We  do  not  so  construe  the  language  of 
the  bond.  Fairly  Interpreted,  it  means  that 
Judson  was  appointed  agent  at  Marshfleld, 
Wood  county,  in  the  state  of  Wisconsin,  and 
that  such  agency  extended,  not  only  to  Marsh- 
fleld, but  to  its  vicinity,  and  authorized  him 
to  transact  such  insurance  business  as  would 
be  reasonably  tributary  to  Marshfleld.  Where 
Flfleld,  in  Price  county,  Wis.,  is  situated 
in  reference  to  Marshfleld,  in  Wood  county, 
Wis.,  does  not  appear  from  the  record,  nor 
are  we  so  advised  by  the  counsel  for  the  re- 
spective parties.  If,  considering  the  nature 
of  the  insurance  bnsiness  and  the  customary 
manner  In  which  it  is  carried  («,  Flfleld  is 
not  in  sncb  respect  in  the  vicinity  of  Marsh- 
field,  nor  the  insurance  bnsiness  reasonably 
tributary  thereto,  that  is  a  matter  of  defense, 
and  the  question  cannot  be  raised  upon  this 
demurrer.  The  order  sustaining  the  demur- 
rer is  therefore  affirmed. 


CRITTENDEN  et  al.  ▼.  HILL  et  al. 
(Supreme  Court  of  Minnesota.     June  27,  1885.) 

RSCBIVBR— APPOIMTMEST — ScFFICIBKCf  OF  Evi- 
t>BXCB. 

Evidence  considered,  and  held  suflSdent 
to  Justify  the  court  in  appointing  a  receiver. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Henry  G.  Hicks.  Judge. 

Application  by  Hill,  Sons  &,  (3o.  against 
Mason  H.  Crittenden  and  another  and  the 
Metropolitan  Trust  Company,  assignee,  for  the 
the  appointment  of  a  receiver.  From  an  or- 
der appointing  the  Northern  Trust  Company 
receiver,  the  assignee  appeals.     Afllrmed. 

A.  C.  Finney  and  Fred  W.  Reed,  for  appel- 
lant Wadswortb  &  Wadsworth,  for  respond- 
ents. 

BUCK,  J.  This  is  an  appeal  by  the  Met- 
ropolitan Trust  Company,  as  assignee  of  Ma- 
son H.  Crittenden,  from  an  order  of  the  dis- 
trict court  of  Hennepin  county  appointing  the 
Northern  Trust  C!ompany  receiver  in  insol- 
vency of  the  property  of  Mason  H.  Oittenden 
and  Archie  M.  Crittenden,  copartners  as  M.  H. 
Crittenden  &  Son.  This  proceeding  was  Insti- 
tuted npon  the  petition  of  Hill,  Sons  &  Co.,  as 
creditors  of  the  firm  of  M.  H.  Crittenden  & 
Son.    The  petitioners  held  the  overdue  note  of 


that  firm  for  the  sum  of  $2,5(X>,  and  charged  la 
their  petition  for  the  appointment  of  a  recdver 
In  insolvency  of  the  property  of  said  debtois 
that  Archie  M.  Crittenden  was  a  general  part- 
ner In  the  firm  of  M.  H.  Crittenden  &  Son  prior 
to  and  at  the  time  of  the  pretended  volnntarv 
assignment  by  Mason  H.  Crittenden,  as  the  sole 
member  of  said  firm,  to  appellant,  and  that 
such  assignment  of  Mason  H.  Crittenden,  of 
August  15,  1894,  was  invalid  by  reason  of  the 
failure  of  Archie  M.  Crittenden  to  Join  there- 
in as  a  general  partAer,  and  that,  therefore, 
such  assignment  gave  a  preference  to  the  otlt- 
er  creditM^  of  the  firm. 

The  principal  issuable  t&ct  was  the  ques- 
tions of  the  partnership  between  Mason  H. 
Crittenden  and  Archie  M.  Olttenden,  and  this 
involved  the  validity  of  the  assignment  by 
Mason  H.  Crittenden,  as  sole  member  of  tlie 
firm.  The  debtors,  Crittenden  &  Son,  do  not 
deny  that  they  were  partners  at  the  time  of 
the  assignment,  nor  is  it  denied  by  any  cred- 
itor. It  is  the  assignee  alone  who  asserts  thst 
the  Crittendens  were  not  partners.  We  are  U 
the  opinion  that  the  petition  for  the  appoint- 
ment of  a  receiver  under  the  insolvency  law 
states  facts  sufficient  -to  constitate  a  cause  o> 
ground  for  such  appointment.  It  is  nnneces- 
sary  for  us  to  go  into  an  examination  of  all 
the  facts  which  lead  to  this  conclusion,  nor  b 
it  necessary  for  us  to  spend  time  in  analyauj: 
the  evidence  introduced  to  sustain  the  facts  al- 
leged in  the  petition.  Whatever  may  hav** 
been  the  business  relation  between  the  Crit- 
tendens, as  to  their  being  partners  as  be- 
tween themselves,  the  conclusion  Is  so  irresist- 
ible that  they  were  partners  as  to  third  per- 
sons that  we  need  not  discuss  the  matter. 
Hence- the  attempted  assignment  of  Mason  fl. 
Crittenden  of  all  of  his  property  would  In- 
clude his  partnership  interest  In  the  firm  of 
M.  H.  Crittenden  &  Son,  and  as  to  the  other 
partner,  Archie  M.  Olttenden,  who  was  pres- 
ent at  the  time  of  the  assignment,  and  did 
not  Join  tberelQ,  such  assignment  is  void  as  to 
the  copartnership  creditors.  Even  If  the  as- 
signment was  valid  as  to  Mason  H.  Critten- 
den's individual  creditors,  yet  it  would  be  giv- 
ing a  preference  to  them  as  against  the  t>art- 
nershlp  creditors.  "It  is  not  necessary  that 
the  act  or  action  should  have  gone  so  far  a? 
actually  to  give  and  consummate  the  prefer- 
ence. It  is  enough  if  such  will  be  its  effect" 
In  re  KoUmann,  34  Minn.  283,  25  N.  W.  ftC 
Not  only  this,  but  he  omitted  to  do  that  which 
he  might  lawfully  have  done  to  prevent  some 
of  his  creditors  from  obtaining  a  preference 
over  other  of  his  creditors. 

On  September  12, 1894,  one  Walter  M.  Bott 
commenced  an  action  in  the  district  court  of 
Hennepin  county  against  Mason  H.  Crittenden 
&  Son,  as  copartners,  and  filed  their  verified 
complaint  in  said  court  on  the  same  day,  anil 
20  days  thereafter  Judgment  was  entered  by 
default  against  them,  as  such  copartners,  f<^r 
the  sum  of  $1,051.89.  Tliey  took  no  steps  to 
make  an  assignment  to  protect  their  other  cred- 
itors, but  wholly  omitted  Xo  do  that  .which  they 
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might  have  done  to  prevent  one  creditor  from 
obtaining  a  preference  over  any  other  of  their 
creditors.  The  statute  not  only  prohibits  the 
insolvent  debtor  from  giving  preferences,  bnt 
imiKMes  upon  him  a  duty  to  see  that  such  pref- 
erences are  not  obtained  by  one  creditor  over 
another  by  the  intentional,  passive  acquies- 
cence of  tiie  debtor.  There  may  be  unlawful 
preferences  given  by  an  insolvent  debtor  by 
his  willful  omission  of  duty,  as  well  as  by  his 
active,  affirmative  acts  in  giving  such  prefer- 
ence. This  default  was  more  than  10  days 
after,  and  less  than  60  days  prior  to,  the  time 
of  filing  the  petition.  Our  conclusion,  there- 
fore, is  that  the  order  appealed  from,  appoint- 
ing the  receiver,  should  be,  and  hereby  Is,  af- 
firmed. 


PREDIN  et  al.  v.  RICHARDS  et  al. 

(Supreme  Court  of  Minnesota.     June  28,  1895.) 

Negotiable  Instbumbnts— Usdbt— Bona  Fide 

Pdkchasib. 

1.  So  much  of  Oen.  St  18Qi,  i  2214,  as 
reads:  "In  any  case,  however,  where  tlie  orig- 
inal holder  of  an  usurious  note  sells  the  same  to 
an  innocent  purchaser,  the  maker  of  such  note, 
or  his  representatives,  shall  have  the  right  to 
recover  back  from  the  said  original  holder  the 
amount  of  principal  and  interest  paid  by  him  on 
said  note," — constmed,  and  held,  that  the  term 
"innocent  purchaser"  means  a  bona  fide  indorsee 
or  bearer  of  the  note,  within  the  law  merchant 

2.  Wherean  usurious  note,  payable  to  the  or- 
der of  a  particular  party,  is  transferred  by  the 
original  holder  without  indorsement,  the  trans- 
feree, although  he  takes  it  for  value  and  without 
notice,  is  not  an  innocent  purchaser  of  the  note; 
and  if  the  maker  pays  it  to  him  he  cannot  main- 
tain an  action,  under  the  statute,  against  such 
original  bolder,  to  recover  the  amount  so  paid. 

(Syllabus  by  the  C!ourt) 

Appeal  from  district  court,  St  Iiouls  coimty; 
S.  H.  Moo-,  Judge. 

Action  by  John  F.  Fredln  and  others 
against  Benjamin  B.  Richards  and  another, 
partners  as  Richards  &  Poole,  to  recovo:  the 
amount  of  a  note  paid  by  plaintiffs.  Verdict 
for  plaintiffs.  From  an  order  denying  a  new 
trial,  defendants  appeal.     Reversed. 

Twomey  &  Morris,  for  appellants.  Draper, 
Davis  &  Hollister,  for  respondents. 

START,  C.  J.  The  allegations  of  the  first 
count  or  cause  of  action  of  the  plaintlfts'  com- 
plaint, so  far  as  here  material,  are  substan- 
tially as  follows:  That  P.  L.  Peterson  on 
the  15th  day  of  June,  1801,  applied  to  the  de- 
fendants for  a  loan  of  $4,000,  which  they 
made  to  him,  and,  in  consideration  therefor, 
received  from  him  his  promisscnr  note,  dated 
on  that  day,  for  such  sum,  due  six  months 
after  date,  payable  to  Bear  Valley  Bank,  or 
order,  with  Interest  at  the  rate  of  8  per  cent, 
per  annum.  That  as  a  condition  of  making 
such  loan,  the  defendants  required  a  ^aran- 
ty  of  payment  of  the  note,  to  be  executed  by 
the  plaintiffs,  and  at  the  request  of  Peterson 
they  executed  the  following  guaranty,  indors- 
ed upon  the  note  before  Its  delivery:    "ITwr 


value  received,  I  hereby  guaranty  payment  of 
within  note,  and  waive  demand,  notice,  and 
protest"  That  when  snch  note  became  due 
it  was  renewed  by  Peterson's  giving  a  new 
note,  with  the  like  guaranty  by  the  plointifl^s 
indorsed  thereon,  payable  to  the  Cascade 
Bank,  or  order,  for  the  sum  of  $4,(XX),  with 
Interest  at  the  rate  of  10  per  cent,  per  an- 
num. Peterson  paid  upon  this  note  $2,000, 
and  renewed  the  note  by  giving  to  the  defend- 
ants a  new  note  for  the  sum  of  $2,0(X),  pay- 
able to  the  Dubuque  National  Bank,  of  Du- 
buque, Iowa,  with  interest  at  the  rate  of  10 
per  cent,  per  annum,  which  note  was  signed 
by  him,  and  guarantied  by  the  plaiutiffs,  in 
the  same  manner  as  the  previous  notes.  That 
before  its  maturity  this  last  note  Was  by  the 
defendants  sold  to  the  payee  therein  men- 
tioned, the  Dubuque  National  Bank,  for  a  val- 
uable consideration,  without  any  notice  on  Its 
part  of  any  defense  thereto,  or  knowledge  of 
any  fact  that  did  not  appear  on  the  face  of  the 
note,  and  in  the  contract  of  guaranty  Indorsed 
thereon.  That  the  defendants  exacted  from 
Peterson,  as  a  bonus,  and  as  a  condition  for 
making  the  loan  and  the  renewals  of  the  sev- 
eral notes,  the  sum  of  $400  In  excess  of  the 
highest  rate  of  interest  allowed  by  law.  That 
the  m<ney  loaned  and  the  several  notes  In 
fact  belonged  to  the  defendants  until  the  sale 
of  the  last  renewal  note  to  the  Dubuque  N&- 
ticHial  Bank,  and  the  naming  of  the  several 
banks  as  payee  in  the  several  notes  was  mere- 
ly colorable,  and  that  each  of  the  notes  was 
usurious  and  void  In  the  hands  of  the  de- 
fendants. That  the  Dubuque  National  Bank 
brought  an  action  against  Peterson  and  the 
plaintiffs  to  recover  the  amount  of  the  note 
and  interest  That  they  defended  such  ac- 
tion on  the  ground  that  the  note  was  usuri- 
ous, bnt  the  bank  recovered  a  judgment 
against  them  for  the  sum  of  $2,373.11,  which 
the  plaintiffs  paid  on  the  29th  day  of  March, 
1894.  That  the  plaintiffs  did  not  receive  any 
part  of  such  loan,  and  were  accommodation 
guarantors  of  the  several  notes.  And  they 
seek  to  recover  from  the  defendants  the  sum 
so  paid  by  them,  as  "maker  of  the  note,  or  his 
representatives,"  under  the  provisions  of  Gen. 
St  1894,  {  2214,  and  not  to  recover  usurious 
interest  paid,  under  section  2213.  The  com- 
plaint also  contains  a  second  cause  of  action, 
which  will  be  hereinafter  noticed.  The  ac- 
tion was  tried,  resulting  In  a  verdict  for  the 
plaintiffs  for  the  amoun-*-  claimed,  and  from 
an  order  denying  their  motion  for  a  new  trial 
the  defendants  appealed. 

1.  Upon  the  trial  the  defendants  duly  rais- 
ed the  question  that  the  first  count  of  the 
complaint  did  not  state  a  cause  of  action,  and 
duly  objected  to  the  reception  of  any  evidence 
In  support  of  It,  which  objection  was  over- 
ruled, and  an  exception  duly  taken.  Do  the 
allegations  of  the  flrst  count  of  the  complaint 
constitute  a  cause  of  action?  This  question 
depends  upon  the  construction  to  be  g.<ven 
to  G!en.  St.  1894,  §  2214,  which  reads  as  fol- 
lows: "In  any  case,  however,  wheije  the 
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original  bolder  of  an  usurions  note  sells  the 
same  to  an  innocent  purchaser,  the  maker  of 
said  note,  or  hie  representatiTes,  shall  have 
the  right  to  recover  back  from  the  said  orig- 
inal holder  the  amount  of  principal  and  in- 
terest paid  by  him  on  said  note."  It  is  ad- 
mitted by  the  plalntlfts  that  their  first  cause 
of  action  is  predicated  on  this  section  of  the 
statute,  and  that  they  must  bring  themselves 
'nithin  its  terms,  or  their  alleged  cause  of  ac- 
tion fails.  The  question  principally  discuss- 
ed on  the  argument  of  the  appeal,  as  to  the 
construction  of  this  statute,  was  whether  or 
not  the  plaintiffs  are  makers  of  the  note, 
within  the  meaning  of  the  statute.  We  are 
of  the  opinion  that  the  words  "maker"  and 
"note."  as  used  in  this  statute,  indude  the 
maker  of  a  guarancy  of  payment  of  a  prom- 
issory note  Indorsed  tiiereon,  where  he  has 
been  obliged  to  pay  a  usurious  note  by  reason 
of  the  guarantied  note  having  been  sold  to  an 
innocent  purchaser;  hence,  if  the  allegations 
of  the  complaint  show  that  the  note  In  ques- 
tion was  sold  to  an  Innocent  purchaser,  then 
they  state  a  cause  of  action.  This  brings  as 
to  the  question,  does  the  complaint  show  that 
the  Dubuque  Natimial  Bank  was  an  innocent 
purchaser  of  the  ncte  in  question,  within  the 
meaning  of  this  statute?  The  manifest  in- 
tention of  the  statute  was  to  prevent  the  orig- 
inal payee  or  holder  of  an  usurious  note  from 
selling  it  to  a  bona  fide  Indorsee,  and  thereby 
defeat  all  remedy  under  the  usury  law.  It 
secures  this  result  by  giving  a  cause  of  action 
to  the  maker  of  the  note  against  the  payee  or 
holder  for  the  recovery  of  the  amount  he  may 
be  compelled  to  pay  on  the  note  by  reason  of  a 
transfer  of  the  note  to  an  Innocent  purchaser, 
whereby  he  is  deprived  of  the  defense  of 
usury  in  an  action  by  such  purchaser  of  the 
note.  But  If  the  purchaser  of  the  note  is  not 
an  innocent  purchaser,  so  that  the  maker  is 
not  deprived  of  the  defense  of  usury  by  the 
transfer  of  the  note,  he  has  no  cause  of  ac- 
tion against  the  orlgmal  payee  or  holder. 
When  the  statute  is  read  In  connection  with 
what  precedes  It.  providing  that  nothing  in 
the  usury  law  "shall  be  construed  to  inre- 
vont  the  purchase  of  negotiable  mercantile 
paper,  usurious  or  otherwise,  for  a  valuable 
consideration,  by  an  Innocent  purchaser,  free 
from  all  equities,"  it  is  manifest  that  the  term 
"innocent  purchaser,"  as  used  in  the  statute, 
menus  a  l>ona  fide  Indorsee  or  bearer  of  the 
note,  within  the  law  merchant  This  is  prac- 
tically decided  in  the  case  of  Bank  v.  Bentley, 
27  Minn.  87,  6  N.  W.  422,  in  which  it  was  held 
that  this  statute  "Intends  that  the  defense  of 
usury  may  be  interposed  in  an  action  on  ne- 
gotiable paper  only  where  any  other  defense^ 
if  it  exist,  might  be  interposed."  See,  also, 
Scott  V.  Austin,  36  Minn.  4G0,  32  N.  W.  S8, 
864.  If  the  plaintiffs  might  have  successful- 
ly interposed  the  d.;ten8e  of  usury,  if  it  ex- 
isted, when  sued  by  the  Dubuque  National 
Bank  on  the  note  and  guaranty  in  question, 
then  It  is  dear  that  they  cannot  maintain  this 
action.     It  is  to  be  observed  that  It  is  not  al- 


leged In  the  complaint  that  snch  bank  recov- 
ered Judgment  against  the  plaintiffs  becansw 
it  was  a  bona  fide  indorsee  or  bearer  of  the 
note,  whereby  they  were  deprived  of  their 
defense  of  usury.  If  it  had  done  ao,  and  the 
other  allegations  of  the  com^int  showed 
that  the  bank  was  not,  and  could  not  have 
been,  such  b<»ia  fide  purchaser,  the  latter  al- 
legations would  control.  Now,  it  is  perfect- 
ly dear  that  the  bank  was  not  soch  ianoceut 
purchaser  of  the  note,  for  It  was  Itself  the 
payee  of  the  note,  which  was  payable  to  it 
or  Its  order,  and  it  could  not  be  a  bona  fide 
Indorsee  or  beaier  thereof.  If  It  liad  no  in- 
terest in  the  note  nntU  It  purdiased  the  same 
from  the  defendants,  then  It  took  title  to  the 
note  by  asslgumcnt,  as  a  mere  chose  in  ac- 
tion, subject  to  any  and  all  defenses  the  plain- 
tiffs had  to  it  On  the  other  hand,  if  It  was 
the  owner  and  pa>ee  of  the  note  at  its  in- 
ception, and  it  was  void  for  usury,  the  plain- 
tiffs had  a  complete  defense  to  It  in  tbe  bands 
of  the  bank.  In  no  permissible  view  of  tliis 
case  can  It  be  brought  within  the  statute.  1 
Danid,  Neg.  Inst  {  739;  Pease  v.  Rush,  2 
Minn.  107  (Gil.  89);  Van  Bman  v.  Stanch- 
fldd,  10  Minn.  255  (GiL  197).  The  allegaUons 
of  the  first  count  of  the  complaint  do  not 
constitute  a  cause  of  action,  and  It  was  error 
to  recdve  any  evidence  in  support  of  it 

2.  The  allegations  of  the  second  count  or 
cause  of  action  of  the  plaintiffs'  complaint 
constitute  a  cause  of  action;  but  both  the 
first  and  second  causes  of  action  were  sub- 
mitted to  the  Jury,  and  there  was  a  Reneral 
verdict  for  the  plaintiffs,  and  It  Is  imposslb'.e 
to  say  whether  the  verdict  was  baaed  upon 
both  causes  of  action,  or  upon  the  first  one 
or  the  second  one.  Therefore  the  order  ap- 
pealed from  mubt  be  reversed,  and  a  new 
trial  granted.    So  ordered. 


LONGFELLOW  v.  MeGREGOR  et  al. 
(Supreme  Court  of  Minnesota.     June  28,  ISOo.) 
Action  on  Bosd— Meascre  or  Damages— Assicx- 

UEKT  or   BOyO^RELSABB   OF   SURETIES. 

1.  The  measure  of  damages,  ns  against  tb» 
sureties,  for  a  breach  in  the  condition  of  a  Ixind 
e.^ecuted  by  a  mortgagor  to  tiie  mortgagee,  to  the 
effect  that  the  former  will  rebuild  a  house  de- 
stroyed by  fire  on  the  mortgaged  premises,  is  the 
difference,  at  the  time  of  the  breach,  between  the 
value  of  the  premises  without  the  house  bnilt 
thereon,  and  the  then  amount  of  the  mortfra^ 
debt,  not  exceeding  the  amount  which  the  re- 
building of  the  house  would  have  increased  tb« 
value  of  such  premises. 

2.  Such  mortgagee  assigned  the  mortgage 
and  debt  secured  thereby,  but  did  not  formally 
assign  the  bond  to  rebuild  the  house.  Jldd,  that 
the  bond  was  a  part  of  the  security  for  the  debt. 
and  passed  to  the  assignee  with  the  debt,  and, 
further,  that  such  change  in  the  ownership  of 
the  debt  and  security  did  not  release  the  suretie* 
on  the  bond.  Longfellow  v.  McGregor,  57  X. 
W.  926,  56  Minn.  312,  followed. 

3.  Evidence  considered,  and  Md  that  it  re- 
quired the  trial  court  to  instruct  the  jury  to 
return  a  verdict  for  the  plaintiff  for  some 
amount,  but  that  such  court  erred  as  to  the  meas- 
ure of  damages. 
(Syllabus  by  the  Court) 
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Appeal  from  district  coort,  Hennepin  county; 
Henry  G.  Hicks,  Judge. 

Action  by  Z«t1  Lonjrfello'w,  as  surviving 
partner  of  tbe  firm  of  Longfellow  &  Bussdl, 
against  WUilam  McGregw  and  others,  on  a 
bond.  Verdict  for  plaintiff.  From  an  order 
refusing  a  new  trial,  defendant  Eldson  S.  Qay- 
lurd  appeals.     Modified. 

Welch  &  Welch,  Chas.  H.  Howard,  and  Bd- 
son  S.  Gaylord,  for  appellant  F.  W.  Reed, 
for  respondent 

START,  C.  J.  The  defendant  William  Mc- 
Gregor, on  August  1,  1890,  borrowed  of  the 
firm  of  Longfellow  &  Russell,  which  was 
composed  of  the  plaintiff  and  Edward  Rus- 
sell, the  sum  of  $2,200,  and  executed  a  note 
and  mortgage  on  real  estate  to  Russell  to  se- 
cure such  loan,  and,  as  further  security,  ef- 
fected fire  insurance  on  the  house  upon  the 
mortgaged  premises  for  $2,500,  payable  in 
case  of  loss  to  Russell,  as  mortgagee.  In  the 
month  of  October,  1890,  the  house  was  de- 
stroyed by  -fire,  and  the  loss  was  adjusted  at 
$1,175.14,  payable  in  60  days,  and  a  draft  for 
the  then  present  worth  of  this  amorunt,  pay.v 
ble  to  the  order  of  Edward  Russell  and  Wil- 
liam McGregor,  was  made  and  delivered  by 
the  insurance  company  to  Rnsaell  In  full  pay- 
ment of  the  lots.  For  the  purpose  of  secur- 
ing the  payment  of  this  insurance  money  to 
William  McGregor,  a  bond  was  executed  and 
delivered  by  William  McGregor,  as  principal, 
and  his  codefendanta,  as  sureties,  to  Russell, 
who.  In  consideration  thereof,  d^lvered,  prop- 
erly indorsed,  the  draft  to  William  McGregor, 
as  the  plaintiff  claims,  but  as  the  defend- 
ants claim,  to  George  McGregor.  After- 
wards, and  on  the  8th  day  of  November,  1890, 
Russell  duly  assigned  the  note  and  mortgage 
to  plaintiff,  by  an  assignment  absolute  in  its 
terms,  but  In  fact  the  note  and  mortgage 
were  then,  «iid  thereafter  continued  to  be, 
the  property  of  the  firm  of  Longfellow  & 
Russell,  until  Russell's  death,  on  December 
10,  1881.  The  bond  Was  in  the  p^al  sum  of 
$2,000,  and,  as  plaintiff  claims,  was  upon  the 
condition  that  WllUam  McGregor  should  re- 
build the  bouse  on  the  mortgaged  premises 
within  90  days  from  the  date  of  the  bond. 
The  house  was  never  rebuilt,  and  the  plain- 
tiff brought  this  action  on  the  bond  to  recover 
damages  for  its  breach.  The  case  was  in 
this  court  on  a  former  appeal  See  66  Minn. 
312,  57  N.  W.  926.  Upon  the  second  trial  in 
the  district  court  the  plaintiff  had  a  verdict 
for  the  full  amount  of  the  penal  sum  of  the 
bond,  by  direction  of  the  court  and  from  an 
order  denying  his  motion  for  a  new  trial  the 
defendant  Gaylord  appeals. 

1.  The  appellant  claims  that  the  bond,  by 
reason  of  omissions  In  its  condition,  is  a  nal- 
lity,  and  further,  conceding  that  it  is  valid, 
that  the  plaintiff  cannot  maintain  this  action 
on  the  bond  because  no  one  but  Russell,  the 
obligee  in  the  bond,  or  his  legal  representa- 
tives, can  maintain  an  action  on  it.  The  con- 
dition of  the  bond  will  be  found  In  the  opin- 


ion of  this  court  on  the  former  appeaL  The 
court  construed  the  b<md  in  connection  witb 
the  facts  and  circumstances  under  which  It 
was  executed  and  delivered,  and  held  that  it 
was  valid,  and  that  It  was  intended  to  se- 
cure the  rebuilding  of  the  house  by  William 
McGregor,  in  consideration  of  the  insurauce 
money  being  paid  to  him.  The  evidence  on 
the  trial  now  under  review  was  sufficient  In 
connection  with  the  bond,  to  show  such  agree- 
ment to  rebuild,  and  renders  the  condition  of 
the  bond  certain.  The  objection  that  the 
plaintiff  cannot  maintain  an  action  on  the- 
bond  because  Russell  was  the  obligee,  antf- 
the  plaintiff  Is  not  his  representative,  wa» 
also  decided  adversely  to  the  appellant  on  the 
former  appeal.  The  plaintiff  Is  the  assignee 
of  Russell,  and  as  such  holds  the  legal  title 
to  the  debt  and  mortgage,  and  may  maintain 
an  action  In  his  own  name  to  enforce  pay- 
ment of  the  debt,  or  any  securities  therefor, 
although  he  holds  such  title  for  himself,  and 
also  as  trustee  for  others.  Anderson  v.  Rear- 
don,  46  Minn.  185,  48  N.  W.  777;  Trlggs  v. 
Jones;  46  Minn.  277.  48  N.  W.  1113.  Before 
such  assignment  Russell  held  the  legal  title 
to  the  debt  and  the  bond,  and  the  fact  that 
be  held  them  in  trust  for  the  firm  in  no  man- 
ner affected  the  liability  of  the  sureties  <» 
the  bond  to  him  and  his  assigns.  The  bond 
was  a  part  of  the  security  for  the  payment 
of  the  mortgage  debt  and  passed  to  the  plain- 
tiff by  the  assignment  to  him.  Such  change 
in  the  ownership  of  the  bond  did  not  affect 
the  contract  of  the  sureties,  so  as  to  release 
them.  Longfellow  ▼.  McGregor,  50  Minn. 
315,  67  N.  W.  926. 

2.  The  appellant  further  claims  that  the 
contract  was  not  performed  by  Russell,  in 
that  the  Insurance  money  was  never  paid  to 
William  McGregor.  The  undisputed  evldenoe 
is  that  William  McGregor  signed  a  receipt 
for  the  lusuranoe  money,  and  indorsed  the 
draft,  and  left  It  in  the  hands  of  Russell,  with 
Instructions  that  when  the  bond  was  brought 
in  the  draft  was  to  be  turned  over  to  his 
brother,  George  McGregor,  and  It  was  so  de- 
livered to  George  McGregor  by  Russell,  on 
receiving  the  bond.  This  arrangement  was 
not  denied  by  William  McGregor  or  his  broth- 
er, although  they  did  contradict  the  plaintiff's 
testimony  on  other  mattera  Tbls  was,  in 
legal  effect,  a  payment  of  the  Insurance  mon- 
ey to  William  McGregor,  and  there  was  no 
question  for  the  Jury  on  this  point  Another 
question  made  by  appellant  Is  that  the  full 
amount  of  the  Insurance  money  was  not  paid 
to  William  McGregor.  Such  was  not  the 
case,  for  the  loss  was  adjusted  at  $1,175.34. 
to  be  paid  In  60  days,  without  intoest,  bnt 
by  agreement  of  all  of  the  parties,  made  be- 
fore the  bond  was  executed,  a  draft  for  the 
present  worth  of  the  amount  due,  or  for 
$1,169.47,  was  accepted  in  payment  of  the  loss. 

3.  After  the  commencement  of  this  action, 
and  on  April  9,  1894,  the  plaintiff  foreclosed 
hia  mortgage,  and  the  premises  were  sold  for 
$1,000.     The  amount  then  due  oil  thejnqrt- 
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gage,  for  principal,  interest,  taxes  paid,  and 
expenses  of  foreclosure,  was  $3,040.34,  wliicli, 
less  tbe  amount  for  which  the  premises  sold, 
leaves  a  deficiency  of  $2,040.34.  This  balance 
being  more  than  the  penal  sum  of  the  bond, 
the  trial  court  instructed  the  jury  to  retnrii 
a  verdict  for  the  plaintiff  for  this  amount 
This  was  error.  The  damages  must  be  as- 
sessed as  of  the  date  of  the  breach  of  the 
bond  to  rebuild  tbe  house,  which  was  Febru- 
ary 7,  ISOl.  The  bond  was  to  indemnify  the 
mortgagee  against  any  damages  he  might 
sustain,  as  such,  by  the  failure  of  the  obligee 
In  the  bond  to  rebuild  the  house  on  the  mort- 
gaged premises;  hence  his  damages  are  not 
necessarily  the  enhanced  value  of  the  premi- 
ses If  the  house  had  been  rebuilt,  for  such 
value  might  materially  exceed  the  amount 
of  bis  mot-tgage  debt  The  plalntlfT's  measure 
of  damages  In  this  case,  as  against  the  sure- 
ties. Is  the  difference,  at  the  time  of  the 
breach  of  the  bond,  between  tbe  value  of  tbe 
mortgaged  premises  without  the  house  built 
upon  them,  and  tbe  then  amount  of  the  mort- 
gage debt  not  exceeding  the  amount  which 
tbe  rebuilding  of  the  house  would  have  in- 
creased the  value  of  tbe  premises;  or,  in  other 
words,  the  measure  of  the  damages  Is  the 
depreciation  in  the  value  of  his  security  by 
the  failure  to  rebuild.  The  evidence  shows 
that  tbe  premises  in  question,  without  tbe 
house  thereon,  were  of  the  value  of  $l,ouo  on 
February  7,  1891,— the  date  of  the  breach  of 
the  bond.  This  Is  tbe  highest  estimate  of 
any  witness.  If  we  accept  this  as  a  basts 
for  computing  plaintiff's  damages.  It  will  be 
tbe  view  of  tbe  evidence  most  favorable  to 
tbe  appellant,  and  be  cannot  complain.  Tbe 
evidence  also  shows  that  the  rebuilding  of 
tbe  house  would  have  Increased  the  value  of 
the  premises  at  least  $3,000.  Now,  on  Febru- 
ary 7,  1891,  there  was  due  on  plaintiff's  mort- 
gage $2,277.  If  we  deduct  from  this  amount 
tbe  then  value  of  the  premises,  we  have  the 
amount  of  the  plaintiff's  damages  arising 
from  the  breach  of  tbe  bond,  viz.  $1,277.  He 
is  equitably  entitled  to  interest  on  this  sum 
to  date  of  the  verdict,  June  6,  1804,  making 
in  all  the  sum  of  $1,574.93,  or  $425.07  less 
than  the  amount  of  the  verdict  The  trial 
court  did  not  err  in  directing  a  verdict  for 
the  plaintiff,  for  tbe  undisputed  evidence 
shows  that  be  was  entitled  to  a  verdict  in 
some  amount,  but  it  did  tfr  in  the  amount  of 
the  verdict,  tor  which  error  the  order  ap- 
pealed from  must  be  modified,  and  the  case 
remanded  to  the  district  court  of  the  county 
of  Hennepin,  with  direction  to  modify  such 
order  so  as  to  grant  the  motion  for  a  new 
trial  unless  the  plaintiff  shall  file  with  tbe 
clerk  of  such  court,  witbin  10  days  next  after 
notice  of  such  modification,  a  stipulation  that 
the  verdict  may  be  reduced  to  the  sum  of 
$1,574.93;  but,  if  such  stipulation  shall  be  so 
filed,  then  such  motion  be  denied,  and  Judg- 
ment entered  upon  tbe  verdict  as  so  reduced. 
So  ordered. 

BUCK  and  CANTY,  JJ.,  took  no  pai-t 


SCHBIBER  V.  CHICAGO,  ST.  P.,  M.  &  0 
BY.  CO. 

(Supreme  Court  of  Uinneaota.     Jane  28.  ISOS.i 

Cavbibrs— NBOLioENcit  OF  Fassbvobb— Staxdiss 
oy  Stbps  op  HoviBO  Tratx. 
The  plaintiff  was  a  passenger  npon  the 
defendant's  railway  train,  iterated  by  steao:: 
and,  as  it  was  approaching  the  atation  at  a  dan- 
gerous rate  of  speed,  he  went  in  anticipation  of 
its  stopping,  and  for  the  purpose  of  being  rtaij 
to  get  off  when  it  should  stop,  upon  the  plit- 
form  of  the  car,  and  stood  upon  the  steps  there- 
of, and  was  thrown  therefrom  by  a  sudden  jerk 
of  tbe  train,  which,  instead  of  stopping,  in- 
creased its  speed  when  opposite  to  tlie  station. 
There  was  no  evidence  of  any  necessity  for  him 
to  assume  such  position,  or  invitation,  eipres- 
or  implied,  by  the  defendant's  agents  in  char;* 
of  the  train  for  him  to  do  so.  Bdd,  that  be  wa< 
guilty  of  contributory  negligence,  as  a  matter 
of  law. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  county: 
William  Louis  Kelly,  Judge. 

Action  by  Frederick  W.  Schelber  again^^t 
the  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company  to  recover  damages  for 
personal  Injuries.  Verdict  for  defendant. 
From  an  order  refusing  a  new  trial,  plaintiff 
appeals.     Affirmed. 

J.  L.  Macdonald,  tor  appellant  Ttiomas 
Wilson  and  S.  L.  Perrin,  for  respondent 

START,  'O.  J.     IMs  is  a  personal  Injury 

case,  wherein  tbe  plaintiff  seeks  to  recover  for 
Injuries  sustained  by  him  by  reason  of  tb-> 
alleged  negligence  of  defendant  in  the  man- 
agement of  its  railway  train  upon  which  he 
was  a  passenger.  The  trial  court  at  the  close 
of  tbe  evidence,  instructed  tbe  Jury  to  return 
a  verdict  for  the  defendant  and  It  was  so 
returned.  To  this  instruction  the  plaintUt  ex- 
cepted, and  from  an  order  denying  his  mo- 
tion for  a  new  trial  he  prosecutes  this  appeal 
Under  tbe  evidence,  the  question  of  the  de- 
fendant's negligence  In  the  premises  was  one 
of  fact  for  the  Jury,  and  the  instmction  of 
the  trial  court  can  be 'Justified  only  upon  the 
ground  that,  imder  the  undisputed  evidence, 
the  question  of  the  plalntlfTs  contribntorr 
negligence  was  one  of  law  for  the  court 
Where  the  facts  as  to  the  negligence  of  a 
party  are  undisputed  or  conclusively  proved, 
and  there  is  no  reasonable  basis  for  drawing 
different  conclusions  from  them,  the  question 
is  one  of  law  for  tbe  court  It  Is  not  suffi- 
cient that  the  facts  are  admitted,  for  the  de- 
cisive test  Is  whether  or  not  fair-minded  men 
could  honestly  and  reasonably  differ  as  to  the 
inferences  to  be  drawn  from  tbe  admittted 
facts.  Abbott  V.  Railway  Co.,  30  Minn.  4.'$:!. 
16  N.  W.  266.  This  rule  must  be  applied  in 
practice  with  caution,  lest  tbe  courts  usurp 
the  functions  of  tbe  Jury,  and  unwittingly  de- 
prive a  party  of  bis  constitutional  right  to  a 
trial  by  Jury;  and,  if  there  Is  a  fair  doubt 
as  to  the  Inferences  to  be  drawn  from  an  ad- 
mitted state  of  facts,  the  question  naust  be 
submitted  to  the  Jury;  but.  In  the  absence  of 
such  fair  doubt.  It  Is  eqtially  the  duty  of  the 
court  to  decide  the  question  as  one  of  law,  anJ 
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Instruct  the  Jury  accordingly.  We  have  ex- 
amined the  evidence  In  this  case  In  the  light 
of  this  rule  and  caution,  and  have  reached  the 
conclusion  that  the  only  reasonable  Inference 
to  be  drawn  from  the  undisputed  facts  Is 
that  the  plaintiff  was  himself  guilty  of  con- 
tributory negligence,  and  that  the  Jury  were 
properly  directed  to  return  a  verdict  for  the 
defendant.  The  plaintiff's  own  statement  as 
to  how  he  was  injured  is  substantially  as 
follows:  On  June  7, 1893,  he  was  a  passenger 
on  the  defendant's  railway  train,  which  was 
operated  by  steam,  from  the  Tlnlon  Depot  in 
St.  Paul  to  Its  East  Seventh  street  station  In 
such  city.  He  had  been  accustomed  to  ride  on 
this  train  dally  for  5  days  in  each  wedc  for 
18  months  next  before  he  was  injured.  Dur- 
ing this  time  the  train  always  made  a  very 
brief  stop  at  the  last-named  station,  which 
was  near  his  home,  and  where  he  was  accus- 
tomed to  alight  frmn  the  train.  On  the  day 
named,  as  the  train  approached  the  station, 
he  noticed  that  It  was  going  very  fast,  faster 
than  it  generally  did;  and,  when  it  came  within 
perbaps  two  car  lengths  of  the  station,  steam 
was  shot  off,  and  he  was  led  to  believe  that 
the  train  was  going  to  stop;  so  he  got  up,  and 
went  upon  the  platform  of  the  car,  and  got 
upon  the  steps,  when  the  train  was  nearly  op- 
I>osIte  the  depot,  so  as  to  be  ready  to  step 
off  from  the  train  when  it  stopped,  but,  in- 
stead of  stopping,  steam  was  suddenly  put  on, 
the  train  gave  a  Jerk,  and  he  was  thrown 
from  the  train,  and  seriously  Injured.  He 
further  stated  that  the  train  was  running 
faster  than  usual,  about*30  miles  an  hour,  un- 
til It  slacked  up.  When  he  went  out  on  the 
platform,  it  was  running,  according  to  his 
judgment,  about  20  miles  an  hour,  and  he 
went  down  the  steps  of  the  car,  and  stood  on 
the  lower  step,  with  his  back  to  the  station, 
with  bis  hands  hcAd  of  the  guard  rails.  While 
so  standing,  the  speed  of  the  train  -lYns  sud- 
denly increased,  and  he  was  thrown  off. 
Prom  other  evidence  in  the  case  It  appears 
that  the  train  was  running  from  15  to  25 
miles  per  hour,  and  that  the  number  of  pas- 
sengers getting  off  from  this  train  daily  at 
this  station  was  from  three  to  five,  and  that 
the  train  always  stopped  to  let  them  off;  but 
the  stop  was  very  brief,  Just  long  enough  to 
let  them  off,— ordinarily,  from  30  seconds  to 
a  minnte  and  a  half.  There  Is  no  evidence 
in  the  case  that  the  train  was  accustomed  to 
start  tip  before  the  passengers  were  off,  or 
that  it  was  customary  for  them  to  be  on  the 
platform  of  the  car,  ready  to  get  off,  when 
the  train  stopped,  or  that  there  was  any  ne- 
cessity for  them  to  do  so,  or  that  the  defend- 
ant ever  directly  or  indirectly  invited  or  di- 
rected them  to  do  6o',  on  the  contrary,  the 
defendant  kept  posted  up  at  each  end  of  the 
car  the  plaintiff  was  riding  in  the  words, 
"Passengers  must  keep  off  the  platform  until 
the  train  stops." 

It  Is  not  negligence  per  se  for  a  passenger 
In  a  railway  car,  as  It  approaches  a  station,  to 
leave  his  seat,  and  go  to  the  door  of  the  car, 


In  order  to  alight  when  it  stops;  neither  is  It 
such  negligence,  under  all  circumstances,  for 
him  to  ride  on  the  platform,  or  go  upon  it 
before  the  car  stops  for  the  purpose  of  getting 
off  when  it  does  stop,  for  there  may  be  cases 
where,  from  necessity  or  the  express  or  Im- 
plied Invitation  of  those  in  charge  of  the 
train,  a  prudent  man  would  do  so,  but.  In 
the  absence  of  such  facts.  It  Is  such  negli- 
gence. It  Is  true,  as  claimed  by  his  counsel, 
the  plaintiff  had  a  right  to  rely  upon  the  uni- 
form custom  of  the  defendant  to  stop  the 
train  at  this  station,  and  to  assume  that  It 
would  do  BO  on  the  occasion  in  question,  but 
he  was  also  bound  to  assume  that.  If  the  train 
did  stop,  the  law  would  be  complied  with, 
and  the  train  stop  long  enough  to  afford  him 
and  other  passengers  a  reasonable  opportuni- 
ty to  alight  In  safety  after  it  came  to  a  full 
stop.  Taking  the  most  favorable  view  of  the 
plaintiff's  own  evidence  for  him,  It  Is  appar- 
ent that  there  was  no  necessity  for  him  to  ex- 
pose himself  to  danger,  as  he  did.  There 
was  neither  necessity  nor  Invitation,  direct 
or  Implied,  by  the  defendant,  to  Justify  him  in 
standing  upon  the  steps  of  a  car  which  was 
approaching  the  station  at  a  dangerous  rate 
of  speed.  His  action  was  In  violation  of  the 
express  posted  prohibition  of  the  defendant, 
which  must  have  been  known  to  him.  The 
only  Inference  that  can  be  drawn  from  the 
admitted  facts  Is  that  he  was  guilty  of  negli- 
gence contributing  to  bis  Injury.  That  this 
is  so  does  not  admit  of  a  fair  doubt,  and  the 
direction  of  the  trial  court  to  the  Jury  to  re- 
turn a  verdict  for  the  defendant  was  correct. 
Order  affirmed. 


BUCK,  J.,  took  no  part 


/T, 


MINNBAPOLfg^'ft  ST.'L.  RT.  CO.  et  al.  v. 
MINNEAPOLIS  WESTERN  RY.  CO. 

MINNEAPOLIS    WESTERN    RY.    CO.    v. 
MINNEAPOLIS  &  ST.  L.  BY,  CO. 

etal.  (two  cases). 
(Sapreme  Court  of  Minnesota.    June  28,  1895.) 

KbCBIVER    of    RaILHOAD  —  RlORT     TO     CONDBMX 

Lands— Crossixo  Railroads- Riobts  ixter  Se. 

1.  The  receiver  of  an  insolvent  railroad  cor- 
poration has  no  power  to  institute  condemna- 
tion proceedings  in  behalf  of  the  railway  com- 
pany without  authority  so  to  do  first  given  by 
the  court  in  which  the  receivership  proceeding's 
were  pending. 

2.  One  railroad  company  has  no  authority, 
under  the  general  statutes  of  this  state,  to 
condemn  the  lands  of  another  railroad  company 
occupied  or  used  or  necessary  for  the  prosecu- 
tion of  its  railroad  business,  except  for  crossing 
purposes.  A  general  power  to  exercise  the  right 
of  eminent  domain  gives  no  such  authority. 

3.  The  fact  that  the  appellant  railway  com- 
pany has  used  and  occupied  the  premises  under 
a  revocable  license  from  the  owner,  before  the 
respondent  company  purchased  them,  gives  the 
former  no  special  or  additional  rights  to  con- 
demn the  premises,  such  condemnation  not  hav- 
ing been  instituted  until  after  the  appellant 
company  has  acquired  them,  and  until  after  the 
final  determination  of  the  ejectment  suit  brouglit 
against  it  by  the  respondent  company,      i 
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4.  Bock,  J.,  is  of  the  opinion :  (1)  That  the 
receiver  of  an  inBolvent  railroad  corporation  has 
no  legal  power  to  institute  condemnation  pro- 
ceedings. (2)  That  under  the  constitution  the 
power  of  the  court  is  purely  judicial,  and  that 
where  an  iuflolrent  railroad  company  is  in  the 
hands  of  a  receiver,  under  the  control  of  the 
court,  it  has  no  inherent  power  to  authorize  the 
institution  of  condemnation  proceedings  by  the 
receiver,  or  to  extend  or  build  additional  lines, 
and  where  it  does  so  it  Is  a  usurpation  of  powen;, 
and  void  for  want  of  jurisdiction. 
(Syllabus  by  the  Court.) 

Appeals  from  aistrict  court,  Hennepin 
county;  Seagrave  Smith,  Judlge. 

Applications  by  the  Minneapolis  &  Bt.  Louis 
Railway  Company  and  W.  H.  Truesdale,  re- 
ceiver, against  the  Minneapolis  Western  Rail- 
way Company,  for  the  condemnation  of  lands 
and  for  an  Injunction.  From  Judgments  for 
respondent,  applicants  appeal.   Affirmed. 

Albert  E.  Clarke  and  W.  F.  Booth,  for  ai»- 
pellants.    W.  E.  Dodge,  for  respondent. 

BUCK,  J.  There  are  three  appeals  before 
this  court  upon  the  same  subject-matter,  and 
which,  by  the  agreement  of  the  parties,  are 
to  be  considered  together,  as  each  is  depend- 
ent upon  the  other,  and  the  question  at  Is- 
sue cannot  be  well  understood  and  deter- 
mtaned  without  reference  to  the  record  In  all. 
There  does  not  appear  to  be  much  controversy 
as  to  the  facts.  The  question  Inrolved  In  the 
appeals  la  whether  the  appellant  railway  com- 
pany has  the  right  to  condemn  certain  land 
for  railroad  use. 

These  appeals  came  before  this  court  from 
the  following  described  proceedings:  First. 
A  petition  in  the  ejectment  case  brought  by 
the  Minneapolis  Western  Railway  Company 
against  the  Minneapolis  &  St.  Louis  Railway 
Company  ond  others,  whereby  the  last-named 
company  and  Its  receiver  asks  to  have  what 
is  known  in  the  record  as  the  "33-feet  strip" 
condemned,  so  that  It  may  use  such  strip 
Jointly  with  this  respondent  Second.  A  petl; 
tloa  by  the  appellant  to  condemn  the  right  of 
way  for  the  Joint  use  of  the  parties  over 
what  Is  described  as  the  "trestle  tracks." 
Third.  A  petition  made  by  the  appellants  for 
an  order  restraining  respondents  from  eject- 
ing the  appellants  from  the  premises  referred 
to  as  the  "33-feet  strip"  and  the  "trestle 
tracks,"  pending  the  hearing  upon  the  peti- 
tions to  condemn.  Upon  all  of  these  pro- 
ceedings the  court  below  decided  against 
these  appellants. 

The  premises  In  controversy  are  situate  In 
the  city  of  Minneapolis,  and  near  or  adjacent 
to  a  large  number  of  mills  and  elevators,  and 
the  railroad  tracks  thereon  furnish  facilities 
for  the  transportation  business  done  by  these 
miUs  and  elevators.  At  all  times  between 
the  year  1872  and  June  13,  IS&l,  tbe  legal 
title  to  the  premises  was  in  the  Minneapolis 
Mill  Company,  a  corporation  with  Its  prin- 
cipal place  of  business  at  the  city  of  Minne- 
apolis. The  appellant  railroad  company,  with 
the  consent  of  the  mill  company,  entei'ed  up- 
on the  so-called  "33-feet  strip,"  and  construct- 


ed its  railroad  tracks  thereon.  In  tbe  yean 
1675  and  187G,  and  has  ever  since  maintained 
Its  tracks  thereon,  and  operated  its  cars  cm 
said  tracks,  although  tt  never  had  any  title  to 
the  premises.  On  June  18,  1891,  the  Minne- 
apolis Mill  Company  ezeouted  and  delivered 
to  the  Minneapolis  Western  Railway  Com- 
pany a  deed  of  the  pvemtees  in  controvsar; 
but,  the  description  In  the  deed  not  being  sat- 
isfactory, another  deed  of  the  premises  wa« 
executed  by  the  same  grantors  and  delivered 
to  same  grantee  on  the  13th  day  of  Octotwr, 
1891,  and  on  the  last-named  day  the  grantee 
above  named  made  demand  for  poaBeasion  of 
the  premises,  which  being  refused  It  brought 
an  ejectment  suit  to  recover  poBsession  tbere- 
of  on  January  22,  1802  This  SS-feet  strip  b 
not  a  part  of  the  main  line  of  tbe  Minneapolis 
&  St.  Louis  Railway  Company,  but  a  brandi 
or  side  trade  extending  from  Its  main  line 
alongside  of  the  mills  and  elevators  above 
referred  to.  Tbe  trestle  tradiLs  are  an  exten- 
sion of  the  33-feet  strip,  and  these  tracks 
Tvere  bnllt  by  the  mill  company,  altboogb 
used  by  tbe  appellant  railroad  company  for 
tbe  same  purpose  as  the  other  tracks.  Tbe 
ejectment  suit  was  brought  to  recover  pos- 
session of  tbe  83-feet  strip,  and  upon  trial 
the  court  foimd  in  favor  of  the  plalntitT.  and 
upon  appeal  to  this  court  the  Judgment  was 
affirmed. 

It  api>eared  that  ttae  appellant  isUroad  com- 
pany was  merely  a  parol  licensee  of  tbe  mill 
company  during  the  whole  time  that  It  oper- 
ated its  cars  over  the  tracks  upon  said  33- 
feet  strip,  and  that  tbe  mill  company  had  a 
right  to  terminate  at  any  time  and  did  ter- 
minate the  license  on  June  13,  1891.  After 
the  decision  of  the  case  in  this  court  the  ap- 
pellant railroad  tlien  sought  to  have  tbe  prem- 
ises condemned  for  Its  right  of  way  by  pfro- 
ceedlngs  attempted  by  it  in  tbe  same  eject- 
ment suit,  after  two  trtals  and  final  JuJs- 
ment,  as  we  understand  the  whole  record. 
We  assume  that  this  attempt  to  have  tbe 
land  condemned  for  railroad  purposes  was 
made  pursuant  to  Gen.  St.  187S,  c.  34.  ^  3:t- 
86  (Gen.  St  1894,  c.  34,  SS  2057-2060),  wbidi 
provide  for  ascertaining  the  compensation  for 
lands  taken  by  a  railroad  company,  i>ending 
and  by  proceedings  Incident  to  an  action  In 
ejectment  by  the  landowner  against  tbe  rail- 
road company.  All  of  the  questions  raised  tn 
this  proceeding  and  by  tbe  restraining  order 
and  the  attempt  to  condemn  the  trestle  tia(^ 
finally  resolve  themselves  into  the  question 
of  whether  the  appellant  railway  company 
has  the  right  to  condemn  both  pieces  of  land 
for  railroad  use. 

The  court  below  based  Its  dedston  upon 
the  ground  that  the  right  of  the  petitioners 
to  condemn  the  right  of  way  ovec  the  83-feet 
strip .  was  dependent  upon  its  ri^t  to  ac- 
quire a  right  of  way  over  tbe  trestle  traclm, 
and  unless  the  appellant  railroad  bad  such 
right  the  33-feet  strip  would  not  afford  them 
access  to  tbe  mills  adjacent  to  the  trestle, 
and  consequently  there  would  be  no  neces- 
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sity  for  the  taking  of  the  33-feet  strip,  and 
that  the  right  of  such  appellants  to  acquire 
the  right  of  way  over  the  trestle  tracks  does 
not  exist  under  the  statute,  or  that  It  such 
right  exists  it  Is  by  virtue  of  chapter  68, 
Sp.  Laws  1858,  and  acts  amendatory  thereof, 
which  provides  that  the  supreme  court  may 
fix  the  terms  upon  which  one  rallroadi  com- 
pany may  enter  upon  and  over  the  railroad 
of  any  other  company. 

The  respondent  in  the  court  below  express- 
ly objected  to  the  receiver  proceeding  to  have 
the  property  condemned  for  right  of  way,  be- 
cause he  had  not  obtained  leave  of  the  court 
so  to  do.  We  think  objection  is  well  taken, 
and  that  without  such  leave  affirmatively  ap- 
pearing the  receiver  had  no  authority  to 
bring  an  action  or  take  any  proceedings  to 
have  the  property  in  controversy  condemned 
for  its  right' of  way,  without  consulting  the 
court  making  the  appointment.  "It  is  a  well- 
nigh  universal  rule  that  a  receiver  may  Dot 
bring  a  suit  without  first  having  obtained 
leave  of  the  court."  Beach,  Itec.  S  650.  In 
this  case  there  is  no  pretense  that  leave  to 
Institute  these  proceedings  was  obtained  from 
the  court;  and,  while  the  proceedings  were 
instituted  in  the  same  court  by  which  the  re- 
ceiver was  appointed,  yet  we  do  not  think 
that  in  such  a  case  as  thils  such  authority 
should  be  presumed.  Such  arbitrary  power 
on  the  part  of  a  receiver,  and  the  magnitude 
of  the  results  of  its  exei'cisa,  render  it  unwar- 
rantable and  void.  While  a  receiver  has  some 
discretion  In  the  execution  of  the  trust  com- 
mitted to  his  care,  this  is  not  an  arbitrary 
dlscretton,  but  one  limited  by  the  law,  and  be- 
yond that  he  should  not  go.  He  did  exceed 
his  dlserRtionary  powers,  and  hence  the  pro- 
ceedings were  Invalid.  This  view  of  the  case 
would  of  Itself  lead  to  an  affirmance  of  the 
order  of  the  court  below,  but  in  view  of  the 
Importance  of  the  questions  involved  we  will 
consider  the  further  question  of  the  right  of 
the  appellant  to  condemn  the  property  in  con- 
troversy for  a  right  of  way  for  railroad  pur- 
poses. We  refer  now  more  i>articularly  to 
that  portion  known  as  the  "33-feet  strip," 
which  the  appellant  claims  it  has  used  for  a 
great  many  years  for  railroad  purposes,  and 
that  priority  of  location  and  occupation  give 
It  priority  of  right  to  condemn,  and  that  the 
respondent  cannot,  by  purchase  of  the  land 
upon  which  appellant  has  located  and  oper- 
ated Its  track,  deprive  the  occupying  compa- 
ny of  the  prior  right  to  condemn  the  land 
and  remain  in  i>os.sesslon.  We  may  concede 
that,  as  a  general  proposition  of  law,  the 
contention  of  the  appellant  Is  correct,  but 
when  applied  to  the  facts  In  this  case  Its 
vice  rests  In  the  fact  that  during  all  of  the 
time  it  operated  these  tracks,  and  until  the 
sale  thereof  to  respondent.  It  was  there  as  a 
mere  parol  licensee  of  the  Minneapolis  Mill 
Company,  the  grantor  of  the  respondent.  This 
was  so  decided  by  this  court.  See  Minneap- 
olis Western  Ry.  Co.  v.  Minneapolis  &  St  L. 
Ry.  Co.  (Minn.)  59  N.  W.  OSa 


This  33-feet  strip,  during  the  tima  It  was 
used  by  appellant,  was  owned  by  the  Minne- 
apolis Mill  Company  until  June  13,  1801, 
when  It  conveyed  It  to  this  respondent,  a 
railroad  corporation,  and  also  conveyed  to  the 
respondent  what  is  known  as  the  "trestle 
tracks,"  an  ectension  of  the  38-feet  strip. 
The8»  trestle  tracks  were  constructed  and 
owned  by  the  Minneapolis  Mill  Company.  It 
does  not  appear  that  the  appellant  railroad 
ever  entered  upon  the  premises  in  contro- 
versy with  the  intention  of  purchasing  or 
condemning  them  for  its  railroad  purposes. 
Its  possession  was  permissive,  not  hostile  to 
the  true  owner,  up  to  the  time  when  the  title 
to  the  premises  passed  to  another  railroad 
corporation,  which  desires  and  needs  It  for 
railroad  purposes.  It  never  did  an  act  or  ex- 
pressed a  desire  or  gave  notice  through  its 
officers  that  It  desired  to  obtain  a  permanent 
right  of  way  over  these  premises.  Through 
Its  negligence  or  perverseuesa  it  omitted  to 
take  any  steps  to  secure  as  Its  own  this  right 
of  way  until  another  railroad  corporation  had 
secured  title  thereto.  If  priority  of  location 
and  occupation  give  priority  of  right  It  can 
only  be  where  they  are  made  for  the  ex- 
press purpose  of  securing,  not  a  mere  tem- 
porary right,  as  licensee,  but  with  the  ex- 
press purpose  of  securing  a  permanent  one. 
The  bore  fact  that  its  use  and  possession  was 
noA&c  a  revocable  parol  license  rebuts  the 
presumption  that  Its  location  was  Intended  to 
be  permanent  It  acquired  no'  vested  right, 
because  its  only  right  was  subject  to  be  re- 
voked at  any  moment,  which  it  well  knew, 
and  which  It  seems  not  to  have  fully  realized 
until  the  propei-ty  had  passed  into  the  pos- 
session of  another  railroad  coipoiation.  Up 
to  that  instant  it  was  there  as  licensee. 
Whether  it  claims  a  lawful  right  to  be  there 
by  priority  of  location  is  not  material,  be- 
cause the  court  found  against  It  upon  this 
very  material  question.  That  question  has 
been  adjudicated  against  it  The  moment  the 
mill  company  conveyed  the  premises  to  the 
respondent,  that  moment  it  had  the  right  of 
possession,  and  the  appellant  railroad  made 
no  location  after  that  time,  but  after  demand 
of  possession  it  was  thereby  wrong,  and  upon 
that  wrongful  possession  It  cannot  predicate 
any  claim  of  right  to  condemn,  not  even  for 
Its  Joint  us& 

We  are  not  determining  what  the  rights 
of  the  appellant  railroad  company  would 
have  been  as  against  the  Minneapolis  Mill 
Company,  If  It  still  owned  the  premises  in 
controversy,  but  that  respondent  having  In 
good  faith  purchased  the  premises  for  rail- 
road purposes  before  the  appellant  company 
took  any  legal  steps  to  secure  the  ligUt  of 
way  b.v  purchase  or  condemnation,  aud  bo- 
fore  it  in  any  way  Indicated  Its  Intent  or  as- 
so-ted  Its  right  to  secure  or  hold  the  piviu- 
ises  for  permanent  railroad  use,  Its  rights 
must  be  deemed  subordinate  to  those  of  the 
respondent,  and  especially  as  it  Instituted  no 
condemnation  proceedings  until  after  its  de- 
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feat  and  the  final  determination  In  the 
ond  ejectment  suit  between  the  parties.  |^e 
thinli  that  the  rale  is  well  established  thai 
when  property  has  already  been  appropriated 
for  public  use  in  the  lawful  and  proper  exer- 
cise of  the  power  of  eminent  domain  it  can- 
not be  taken  for  another  public  use  which 
wiU  thereby  wholly,  or  to  any  great  extent 
in  part,  defeat  the  former  use,  unless  the 
power  to  mal^e  such  second  appropriation  is 
expressly  granted,  or  arises  from  necessary 
Implication.  St  Paul  Union  Depot  Co.  v. 
City  of  St.  Paul,  SO  Minn.  8S&,  15  N.  W.  684. 
There  may  be  instances  where  public  neces- 
sity is  of  such  a  nature  that  one  railroad  com- 
pany might  be  empowered  to  condemn  and 
appropriate  the  property  of  another,  but  it 
would  require  a  legislative  enactment  to  au- 
thorize such  a  proceeding.  If  one  railroad 
company  could,  at  its  option,  condemn  the 
property  of  another  railroad  company,  we  do 
not  see  why  such  proceedings  could  not  be 
continued  as  often  as  each  different  company 
desired.  The  law  of  eminent  domain  does 
not  sanction  any  such  absurdity,  especially 
where  the  public  use  sought  is  Identical  wltn 
the  one  already  enjoyed.  Our  statute  ex- 
pressly authorizes  one  railroad  company  to 
cross  the  tracks  of  another,  but  that  is  a 
temporal?  use,  and  one  frequently  of  abso- 
lute necessity,  and  does  not  materially  inter- 
fere with  the  other  railroad's  enjoyment  of 
its  property.  In  addition  to  this  general  rule 
of  law  this  question  is  settled  by  a  legislative 
enactment  of  our  own  state.  Gen.  St  1894, 
i  2647,  contains  this  provision,  viz.  "provided 
that  nothing  In  this  act  contained  shall  be 
construed  as  authorizing  or  empowering  said 
railroad  company  or  any  of  them  to  con- 
demn, appropriate  or  use  any  land,  property 
or  rights  or  franchises  of  any  other  railroad 
corporation  occupied  over  use  or  necessity  for 
the  operation  of  its  railroad,  or  the  transac- 
tion of  its  business  by  such  other  corpora- 
tion." This  law  is  applicable  to  corporations 
created  by  special  charter  as  well  as  to  those 
organized  under  the  general  laws  of  the  state. 

d.  i  2056. 

The  other  members  of  this  court  concur  in 
the  foregoing  opinion;  but  the  writer  hereof 
is  also  of  the  opinion:  (1)  That  the  receiver 
of  an  insolvent  railroad  corporation  has  no 
Icgni  power  to  institute  condemnation  pro- 
ceedings. (2)  That,  under  the  constitution, 
the  power  of  the  court  is  purely  Judicial,  and 
that  where  an  insolvent  railroad  company  is 
in  the  hands  of  a  receiver  under  the  control 
of  the  court  it  has  no  inherent  power  to  au- 
thorize the  Institution  of  condemnation  pro- 
ceedings by  the  receiver,  or  to  extend  or 
build  additional  lines;  and  where  it  does  so 
It  is  a  usurpation  of  power,  and  void  for  want 
of  Jurisdiction.  (3)  That  it  is  the  duty  of  a 
receiver  to  take  only  such  steps  as  may  be 
reasonably  necessary  to  protect  the  property 
in  his  hands  from  destruction,  waste,  or 
spoliation,  and  that  only  in  extraordinary 
cases,  and  where  there  is  an  In-esistibie  ne- 
cessity, should  he  continue  such  business  for  a 
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long  period  of  time.  (4)  That  it  is  neither  the 
intent,  spirit  nor  letter  of  the  law  of  tliis  coun- 
try that  railroads  should  be  operated  for  a 
long  series  of  years  by  the  courts,  tbrongb 
the  medium  of  receivers,  as  it  imposes  bur- 
dens and  responsibilities  upon  the  courts 
which  are  nonjudicial  and  not  in  harmony 
with  the  true  theory  of  American  Jurispru- 
dence. 

This  case,  however,  is  decided  on  the  ques- 
tions upon  which  this  court  is  unanimous, 
and  the  result  is  that  the  order  made  by  the 
court  below  In  each  of  the  respective  cases  is 
oifirmed. 


SAWYER  et  al.  v.  KNOWLBS  et  at 
(Snpreme  Court  of  Minnesota.     Jnly  2,  1885.) 

DAUAaES— BCFFICIENOT  OT  EvjSEITOi:. 

Evidence  considered,  and  hdd  saffident 
to  Justify  the  finding  of  the  court  below. 
(Syllabns  by  the  Court.) 

Appeal  from  municipal  court  of  Minneap- 
olis; Andrew  Holt,  Judge. 

Action  by  C.  F.  Sawyer  and  others,  doing 
business  as  the  Northern  Supply  Company, 
against  George  H.  Knowles  and  others. 
There  was  a  verdict  for  plalntifTs.  Prom  aii 
order  denying  a  new  trial,  defendants  appeal. 
Affirmed. 

C.  B.  Brame,  for  appellants.  WilUs  A.  Mc- 
Dowell, for  respondents. 

BUCK,  J.  The  appellants'  counsel  con- 
cedes that  the  plaintiffs  were  entitled  to  a 
Judgment  for  nominal  damages,  and  that  the 
only  other  Issue  tendered  was  as  to  the  value 
of  the  property  In  controversy.  Upon  this 
question  th»e  was  ample  testimony  intro- 
duced, without  objection,  to  sustain  the  find- 
ing of  the  court  below,  and  therefore  the  or- 
der denying  motion  for  a  new  trial  is  sf- 
flrmed. 


TOPPING  V.  CLAT. 
(Supreme  Court  of  Minnesota.     July  5,  1885.) 

NbOOTIABLE  IMSTBUME^7TS — TiTLB— FlBXDIKO. 

In  an  action  on  a  promissory  note  payable 
to  the  order  of  a  third  party,  a  mere  allegation 
that  the  plaintifF  "is  now  the  owner  and  holder" 
is  not  a  aafficient  allegation  of  title  in  the  plain- 
UfT. 
(SyUabus  by  the  Conrt) 

Appeal  from  district  court,  Ramsey  county; 
Hascai  R.  Brill,  Judge. 

Action  by  Herbert  W.  Topping  against 
Odin  G.  Clay,  on  a  note.  From  an  order 
overruling  a  demurrer,  defendant  appeals. 
Reversed. 

J.  P.  Fitzpatrick,  for  appellant  Wheeler 
&  Howell,  for  respondent 

MITCHELL,  J.  In  an  action  upon  a  prom- 
issory note  alleged  to  have  been  executed  by 
defendant,  payable  to  the  order  of  a  third 
party,  the  only  allegation  of  the  complaint  as 
to  plaintiff's  title  was  that  h^'lj^^lkpyr  the 
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owner  and  bolder  of  said  note."  We  are  of 
opinion  tl>at  tbe  complaint  was  demurrable; 
that,  having  shown  tbe  ownership  of  the 
note  in  a  third  party,  he  should  have  alleged 
an  Indorsement  or  aissignment  of  It  to  him- 
self by  the  payee.  We  have  frequraitly  held 
that,  where  a  party  does  not  attempt  to  set 
up  the  source  of  his  title  to  chattel  or  real 
property,  a  general  allegation  of  ownership  is 
sufficient,  and  will  be  deemed  an  allegation 
of  an  ultimate  fact,  and  not  of  a  mere  con- 
clusion of  law.  But  we  have  never  held  that, 
if  he  alleged  title  to  have  been  in  a  third 
party,  it  would  be  sufficient  to  then  allege 
tl'Mit  he  was  now  the  owner,  without  alleging 
a  transfer  from  such  party  to  himself.  But 
that  is  Just  this  case.  In  describing  the  note 
sued  on,  plaintiff  necessarily  showed  title  in 
the  payee,  but  fails  in  any  way  to  connect 
himself  with  that  title  by  any  allegation  of 
indorsMoent,  assignment,  or  delivery.  If  tbe 
note  had  been  payable  to  bearer,  or  if  it  bad 
been  alleged  that  the  payee  had  Indorsed  it 
in  blank,  so  that  it  would  have  been  trans- 
ferable by  mere  delivery,  perhaps  the  com- 
I>laint  would  have  been  helped  out  by  the  al- 
legation that  plaintiff  was  the  "holder";  but, 
in  the  absence  of  either  of  these  facts,  no  aid 
is  derived  from  that  allegation,  because  mere 
possession  of  a  note  payable  to  order,  with- 
out any  indorsement,  Is  not  even  prima  facie 
evidence  of  ownership.  Yon  Eman  v.  Stanch- 
field,  10  Minn.  253-263  (OU.  197).  Cases  may 
be  found  on  both  sides  of  this  question. 
This  court  has  never  before  decided  it,  al- 
though we  have  assumed  or  said  that  a  mere 
allegation  that  the  plaintiff  is  the  owner  and 
bolder  of  a  note  payable  to  the  order  of  a 
third  party  Is  not  a  sufficient  allegation  of 
title.  See  Foster  v.  Johnson,  39  Minn.  878, 
40  N.  W.  255.  We  think  this  rule  is  not 
only  sound  on  principle,  but  will  also  be  con- 
ducive to  more  care  on  part  of  pleaders.  This 
court  has  always  been  disposed  to  construe 
pleadings  liberally.  In  the  supposed  interests 
of  substantial  Justice,  but  the  results  have 
not  been  very  encouraging.  It  seems  to  have 
only  made  attorneys  more  careless,  until  now 
there  Is  danger  that  pleading  may  become  a 
lost  art  in  this  state.  This  case,  however,  is 
one  which  never  ought  to  have  occupied  the 
time  or  attention  of  this  court.  The  loose 
pleading  of  tbe  plaintiff  gave  defendant  an 
opportunity  to  demur;  but,  while  the  demur- 
rer was  technically  well  taken,  it  seems  to  ub 
that  it  was  wholly  unnecessary  for  the  pro- 
tection of  any  of  defendant's  substantial 
rights.  Therefore  we  will  not  allow  either 
party  any  statutory  costs.    Order  reversed. 


JOHNSON  et  al.  v.  VAULE  et  al. 
(Supreme  Court  of  Minnesota.     Jnne  20,  1885.) 

Replkvis— Judgment— Rbb  Jddioat*. 
In  an  action  of  replevin  the  plaintiff  ob- 
tained pouession  by  proceedings  in  the  action, 
and  on  the  trial  dismissed  the  suit.     Thereup- 
on judgment  was  entered  for  defendant  for  a 


return  of  the  property,  or  for  $115,  the  value 
thereof,  in  case  a  return  cannot  be  had.  Tliere- 
npon  plaintiff,  without  returning  said  property, 
or  paying  said  value  thereof,  commenced  an- 
other acoon  to  vacate  said  judgment.  On  the 
trial  thereof  the  court  found  that  defendant  was 
the  owner  of  the  property,  but  that  the  value  of 
of  the  same  was  no  more  than  $68.  Hiid,  under 
section  272.  c.  66,  Oen.  St  1878  (section  5420, 
Oen.  St.  1804),  the  judgment  in  the  first  action 
was  an  adjudication  as  to  the  value  of  the  prop- 
erty, but  not  as  to  the  ownership  or  right  of  pos- 
session thereof,  and  that  plaintiff  was  not,  on 
the  findings,  entitled  to  any  relief  in  the  second 
action. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Polk  county; 
Frank  Ives,  Judge. 

Replevin  by  J.  P.  Johnson  and  others 
■gainst  Ole  J.  Vanle  and  others.  From  a 
judgment  for  plaintiffs,  said  defendants  ap- 
peal.    Reversed. 

Ole  J.  Vaule,  for  appellants.  R.  J.  Mon- 
tague and  M.  O'Brien,  for  respondents. 

CANTY,  J.  The  plaintiff  in  this  action 
commenced  an  action  of  replevin  against  this 
defendant  in  justice  court  for  the  recovery  of 
the  possession  of  a  certain  quantity  of  lum- 
ber, and  possession  thereof  was  given  to  him 
tmder  tbe  writ  He  had  Judgment,  and  de- 
fendant appealed  on  questions  of  both  law 
and  fact  On  tbe  trial  in  the  district  court 
plaintiff  dismissed  his  action,  and  stipulated 
that  the  value  of  the  property  so  taken  by 
blm  was  $115.  Pursuant  to  an  order  of  court, 
judgment  was  thereupon  entered  for  defend- 
ant for  the  return  of  said  property,  or  for 
tbe  recovery  by  him  of  $115,  the  value  there- 
of. In  case  a  return  could  not  be  had,  and 
for  costs.  Thereupon,  without  returning  said 
property,  or  paying  the  value  thereof,  plain- 
tiff commenced  this  action,  and  in  his  com- 
plaint alleges  that  he  is  the  owner  and  enti- 
tled to  the  possession  of  said  lumber,  and 
'Sets  out  the  proceedings  In  the  former  action. 
The  relief  asked  is  that  said  Judgment  be 
vacated  and  set  aside.  On  the  trial  before 
the  court  without  a  jury  tbe  court  found  that 
defendant  Is  the  owner  of  said  lumber,  and 
that  the  value  thereof  is  $68.69,  and  no  more, 
and  ordered  judgment  reducing  to  $68.69  the 
$115  stated  in  said  first-named  judgment  as 
the  value  of  the  property  so  to  be  recovered 
In  case  a  return  cannot  be  had.  From  the 
judgment  entered  thereon  in  this  action,  de- 
fendant appeals. 

The  Judgment  appealed  from  must  be  re- 
versed. It  is  well  settled  that  an  action 
such  as  this  cannot  be  maintained  to  review 
the  alleged  errors  or  unjust  results  in  a  Judg- 
ment in  another  action  In  which  the  court 
had  Jurisdiction.  Such  judgment  can  only  be 
reviewed  by  motion  or  on  appeal,  except  in 
tbe  cases  coming  within  section  285,  c.  66, 
Gen.  St.  1.S78  (section  5434,  Rev.  St  1804). 
But  it  is  contended  by  respondent  that,  as  tne 
former  action  was  dismissed  before  final  sub- 
mission, it  follows  that  the  judgment  in  that 
action  determines  nothing,  and  is  not  a  bar 
to  another  action.     This  position  is  correct 
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•only  in  part  At  common  law,  both  parties 
to  an  action  of  replevin  were  regarded  aa 
actors,  Wells,  Repl.  ||  481,  421.  The  plaintiff 
was  not  allowed  to  dismiss  his  suit,  so  as  to 
prerent  a  trial  of  the  question  of  the  defend- 
ant's right  to  a  return.  Id.  St  482,  516.  But 
whether,  on  such  a  dismissal,  a  judgment 
for  the  defendant  was  conclusive  as  to  the 
right  of  possession,  it  is  not  necessary  here 
to  decide.  Section  262,  c.  66,  Gen.  St.  1878 
(section  6408,  Qen.  St.  1894),  provides  for  the 
dismissal  of  actions  by  the  court  without  a 
final  determination  on  the  merits.  Section 
272,  c.  66,  Gen.  St.  1878  (section  5420,  Gen. 
St.  18W),  provides  that  In  an  action  to  recover 
the  possession  of  personal  property  judgment 
"may  be  for  the  possession  of  the  property 
or  the  value  thereof  In  case  possession  can- 
not be  obtained.  •  •  •  If  the  projjerty  has 
been  delivered  to  the  plaintiff  and  the  action 
Is  dismissed  *  •  •  the  defendant  shall 
tiave  judgment  for  a  return  of  the  property, 
*  *  *  but  such  Judgment  shall  not  be  a  bar 
to  another  action  for  the  same  property  or 
any  part  thereof."  While,  on  such  dismissal, 
the  Judgment  is  not  an  adjudication  as  to  the 
ownership  of  the  property,  or  the  right  of 
possesslozi,  it  certainly  is  an  adjudication  as 
to  the  value  which  def^idant  la  entitled  to 
recover  in  case  a  return  cannot  be  had.  That 
value  was  the  only  thing  which  remained  to 
be  litigated  when  plaintiff  dismissed  his  ac- 
'tlon.  As  the  issues  which  he  had  a  right  to 
try  In  the  second  action  were  found  against 
him,  he  was  not  entitled  to  any  relief  in  that 
action.  This  disposes  of  the  appeal.  Tb« 
Judgment  appealed  from  should  be  reversed, 
and  judgment  ordered  for  the  defendant  So 
ordered. 

BUCK,  J.,  did  not  sit 


BROWN  V.  SOANDIA  BUILDING  &  LOAN 

ASS'N. 
■(Supreme  Court  of  Minnesota.     July  2,  18i)5.) 
MoRTOAOE  FoKioiosuRB  —  Affidavit  or  Ck>STS— 
Effect  of  Failvrb  to  File. 
Johnson  v.  Association  (Minn.)  02  N.  W. 
'381,  followed  on  the  point  that  the  provisions  of 
section  6051,  Gen.  St.  185M,  are  mandatory,  and 
that  if  the  party  foreclosing -iis  mortKnge  fails, 
witliin  10  days  after  the  foreclosure,  to  file  an 
affidavit  of  the  costs  and  disbursements  incur- 
red in  the  foreclosure,  he  is  not  entitled  to  such 
-costs  or  disburaemcuts,  and  cannot  retain  them 
oat  of  the  proceeds  of  the  sale. 
(Syiiiibus  by  the  Court) 

Appeal  from  district  court,  St.  l/ouls  county. 

Action  by  Alice  M.  Brown  against  the  Scan- 
din  Building  &  Loan  Association  to  recover 
the  amount  of  costs  of  foreclosure  proceed- 
ings. From  an  order  sus^tnining  a  demurrer, 
plaintiff  appeals.     Reversed. 

Ecliman  &  Stevenson,  for  appellant.  Eric 
L.  Winje,  for  respondent 

OANTT,  J.  The  complaint  in  this  action 
alleges  that  defeudnnt  held  a  mortgage  on 


the  real  estate  of  the  plaintiff,  and  foreclosed 
the  same  under  and  by  virtue  of  the  statnte 
and  the  power  contained  in  the  mortg^age; 
that  the  foreclosure  sale  tools  place  on  the 
26th  day  of  February,  1893,  and  that  the  total 
amount  then  due  on  the  mortgage  did  not 
exceed  the  sum  of  Sl,044.84;  that  defendant- 
was  the  highest  bidder,  and  purchased  said 
real  estate  at  such  sale  for  the  sum  of  $1,- 
126.19;  that  no  part  of  the  same  was  ever 
paid  to  the  sheriff;  and  that  there  remains  in 
the  hands  of  the  defendant,  as  surplus,  tbe 
sum  of  $81.84,  for  which  Judgment  is  de- 
manded. It  Is  also  alleged  in  the  complaini: 
"(8)  That  defendant  failed  and  neglected  to 
file  for  record  In  tlte  office  of  the  said  register 
of  deeds  any  affidavit  of  costs  and  disburse- 
ments within  ten  (10)  days  after  said  sale,  as 
is  by  statnte  provided  In  case  of  foreclosure 
of  mortgages  by  advertisement"  Defendant 
demurred  to  the  complaint  on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  from  an  order  sastain- 
Ing  the  demurrer  plaintiff  appeals. 

In  Johnson  v.  Association  (Minn.)  62  N.  W. 
381,  we  held  that  the  provisions  of  section 
6051,  Gen.  St  1894,  are  mandatory,  and  that 
If  the  party  foreclosing  his  mortgage  falls  to 
flic,  within  10  days  after  the  foreclosure,  an 
affidavit  of  the  costs  and  disbursements  In- 
curred In  the  foreclosure,  he  is  not  entitled 
to  such  costs  and  disbursements,  and  cannot 
retain  the  same  out  of  the  proceeds  of  the 
sale.  Applying  this  rale  in  the  present  case, 
we  must  hold  that  all  of  tbe  proceeds  of  the 
sale  over  and  above  the  amount  due  od  the 
mortgage  is  surplus  which  belongs  to  the 
plaintiff.  It  is  contended  by  respondent  that 
the  eighth  subdivision  of  the  complaint  above 
quoted  does  not  sufficiently  allege  that  no 
such  affidavit  was  filed  within  the  time  pre- 
scribed by  statute.  We  see  no  force  In  the 
contention.  Plaintiff  was  required  to  plead 
a  negative,  and  it  seems  to  us  that  he  has 
sufficiently  alleged  that  defendant  did  not 
comply  with  the  statute  by  filing  such  an 
affidavit  within  10  days  after  tlie  foreclosure 
was  complete.  Tbe  order  appealed  from  is 
reversed. 


PERRY  V.  MILLER. 
(Sapreme  Court  of  Minnesota.     June  20,  1895.) 
<3oxDucT  OF  Tkiai,— Triors —  N«w  Triad— Mat- 
ters NOT  OF  Record — Mode  up  Prbsbntino 
AN    API'BAI. — Keview. 

1.  Where  the  court  acts  as  trior  of  a  chal- 
lenge to  a  juror  for  actual  bias,  the  decision  is 
final  and  cannot  be  reviewed  on  appeal. 

2.  Matters  which  occur  out  of  court  or  in 
another  action  have  no  place  in  a  bill  of  eic- 
ceptions,  but,  for  the  purpose  of  a  motion  for  a 
now  trial  or  an  appeal,  should  be  presented  bj 
affidavit 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  St  Louis  coun- 
ty; Charles  L.  Lewis,  Judge. 
Action  by  Thomas  Perry  against  Andreas 
i  M.  Miller  to  recover  damages  for  p^^sonal 
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injuries.    There  was  a  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Titus  &  McPlierrtn  and  John  Jenswold,  Jr., 
for  appellant  BUlaon,  Congdon  &  Dickin- 
son, for  respondent 

CANTT,  J.  Tbls  Is  an  action  for  person- 
al injury  alleged  to  have  been  caused  by  the 
negligence  of  defendant  while  plaintiff  was 
in  bis  employ.  The  defendant  bad  a  ver- 
dict Plaintiff  moved  for  a  new  trial,  which 
was  denied,  and  he  appeals.  The  case 
comes  up  on  a  blU  of  exceptions. 

1.  Two  of  the  Jurors  sworn  in  the  case 
were  each  challenged  by  plaintiff  for  actual 
bias,  and  each,  on  examination,  stated  that 
he  was  prejudiced  against  this  class  of 
cases.  On  his  examination  and  cross-exam- 
ination he  gave  to  tbls  prejudice  several 
shades,  sometimes  explaining  it  nearly  all 
away,  and  again  affirming  Its  existence. 
The  trial  court  found  the  cbnUenge  not  true, 
in  each  case,  and  plaintiff  excepted.  It  also 
appears  that  plaintiff  exhausted  bis  per- 
emptory challenges.  It  is  well  settled  in 
this  state  that  when  the  court  acts  as  trior 
of  a  challenge  to  a  Juror  for  actual  bias,  the 
decision  is  final,  and  will  not  be  reviewed  on 
appeal.  Hawkins  v.  Manston  (Minn.)  59  N. 
W.  309,  and  cases  cited. 

2.  ^ben  the  Jury  was  being  impaneled, 
th(  Juror  Wilky  was  examined  without  be- 
ing sworn,  and  stated  that  he  had  no  bias 
or  prejudice  either  for  or  against  a  plaintiff 
in  this  class  of  actions,  and  he  was  accepted, 
sworn,  and  served  as  a  Juror  in  this  action. 
There  is  Incorporated  in  the  bill  of  excep- 
tions a  statement  that,  after  the  verdict  was 
rendered'  in  tbls  action,  WUky  was  called 
as  a  Juror  In  another  personal  Injury  case, 
between  other  parties,— a  case  which  was 
brought  by  a  servant  against  his  employer 
for  Injury  caused  by  the  employer's  negli- 
gence, and  which  was  called  for  trial  be- 
fore the  same  Judge;  that  Wilky  was  chal- 
lenged for  actual  bias  In  that  case,  was 
sworn  and  examined,  and  testified  that  he 
was  biased  against  this  class  of  cases,  and 
thst  a  case  of  this  class  recently  brougnt 
against  him  was  still  pending.  There  Is  no 
affidavit  or  other  evidence  In  the  record  to 
show  that  these  things  ever  occurred,  ex- 
cept the  certificate  of  the  trial  Judge  to 
the  bill  of  exceptions,  and  a  counter  affidavit 
made  by  Wilky  himself,  in  whicb  be  states 
that  he  did  not  understand  the  question 
asked  of  bhn  in  that  case  relative  to  a  suit 
of  this  kind  bavlng  been  brought  against 
him,  and  that  bis  answer  was  erroneous; 
that  no  snch  suit  was  ever  commenced 
against  him;  and  also  an  affidavit  of  plain- 
tiff and  his  attorneys,  in  which  they  state 
that  they  had  no  knowledge  that  Wllky  was 
thus  biased  until  after  be  had  given  bis 
testimony  in  that  action,  in  which  he  stated 
that  he  was.  But  it  is  not  stated  in,  and 
cannot  be  inferred  from,  this  last  affidavit 
tbat  the  parties  making  It  ever  heard  Wilky 
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testify  In  that  case,  or  tbat  what  tbey  state 
as  to  his  testimony  la  anything  more  tlian 
hearsay. 

Conceding,  without  deciding,  tbat  testi- 
mony taken  In  a  suit  between  other  parties 
may  be  used  as  an  affidavit  in  this  suit,  and 
conceding,  without  deciding,  tbat  such  testi- 
mony or  affidavit  of  the  Juror  Is  competent 
to  Impeach  his  own  verdict,  stiU  It  does  not 
safflctentiy  appear  that  he  ever  gave  such 
testimony.  The  office  of  a  bill  of  exceptions 
Is  to  place  In  the  record  what  occurs  before 
the  coort  on  the  trial  of  the  action  brought 
np  for  review.  Matters  occurring  out  of 
court,  or  on  the  trial  of  another  action,  have 
no  place  in  such  a  bill  of  exceptions,  but 
should  l>e  set  np  l>y  the  affidavit  of  some  one 
who  has  personal  knowledge  of  the  facts. 
The  order  appealed  from  Is  affirmed. 


REISER  v.  PORTERE. 
(Supreme  Court  of  Michigan.     July  2,   18(^.) 
Evidence— Declarations  and  Admissioxs  —  In- 

STHl'CTIONS. 

1.  Defendant  in  an  action  for  Icmber  sold, 
Inroiring  the  iasne  whether  plaintiff  and  K. 
were  partners,  died  pending  an  appeal  from  the 
justice  to  the  circuit  court.  At  the  trial  in  the 
latter  court  the  justice  (a  witness  for  plaintiff) 
testified  that  deceased  testified  before  him  that 
he  knew  tliat  tlie  lumber  belonged  to  plaintiff, 
and  that  he  had  made  plaintiff  payments  on  it. 
Held,  that  on  cross-examination  it  was  proper  to 
allow  the  wititeas  to  state  that  deceased  testifitnl 
that  he  had  paid  the  entire  bill  for  buildint;  the 
house,  that  he  let  the  entire  job — work  aad  ma- 
terials— to  K.,and  supposed  plaintiff  was  in  part- 
nership with  him. 

2.  The  statements  of  a  party  adverse  to  his 
own  claim  are  always  admissible. 

3.  In  an  action  for  goods  sold,  where  the 
defense  Is  that  plaintiff  and  K.  were  partnera. 
and  that  defendant  had  paid  them,  it  is  proper 
to  refuse  an  instruction  which  eliminates  the 
theory  of  the  defense. 

4.  It  is  proper  to  refuse  an  instniction  as  to 
what  credit  should  be  given  a  certain  cinss  of 
witnesses,  when  there  is  no  witness  to  which  the  - 
iostruction  could  apply. 

ESrror  to  circuit  court,  Wayne  county;  Hen- 
ry N.  Brevoort,  Judge. 

Action  t>y  Anthony  Reiser  against  Edward 
Portere  In  a  Justice's  court.  Pending  an  ap- 
peal to  the  circuit  court,  defendant  died. 
Jane  Portere  was  appointed  administratrix, 
and  the  case  proceeded.  From  a  Judgment 
for  defendant,  plaintiff  brings  error.  Af- 
firmed. 

B.  T.  Prentls,  for  appellant  Samuel  W. 
Burroughs,  for  appellee.  * 

GRANT,  J.  Plaintiff  sued  Edward  Por- 
tere In  Justice's  court  to  recover  a  balance  of 
$155.67  for  lumber  alleged  to  have  been  sold 
by  plaintiff  to  him,  and  used  in  the  construc- 
tion of  a  house  for  Mr.  Portere.  Mr.  Por- 
tere died  after  an  appeal  had  been  taken  to 
the  circuit  court.  The  defense  was  that  Mr. 
Portere  made  a  contract  with  plaintiff  and 
one  Krebs  by  which  tbey  agreed  to  funiish 
the  material  and  build  the  house  for, ^53, 
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and  thnt  he  bad  paid  the  contract  price. 
Plaintiff  gave  evidence  tending  to  show  that 
he  sold  the  lumber  to  Mr.  Portere;  that  he 
was  not  in  partnership  with  Krebs;  and  that 
Mr.  Portere  had  paid  bim  $100.  The  defend- 
ant gave  evidence  tending  to  support  her 
theory.  Verdict  and  Judgment  were  for  the 
defendant. 

1.  The  justice  of  the  peace  before  whom  the 
case  was  tried  (a  witness  for  the  plaintiff) 
testlfled  that  Mr.  Portere  testified  upon  the 
trial  before  him  that  he  knew  the  lumber  be- 
longed to  plaintiff;  that  he  hauled  part  and 
plaintiff  hauled  part  of  it;  that  he  paid  plain- 
tiff $50  at  one  time,  and  $50  at  another  time, 
for  which  he  took  receipts.  On  cross-ex- 
amination, the  witness  was  permitted  to  tes- 
tify, under  objection,  that  Portere  testlfled 
thnt  he  had  paid  the  entire  bill  for  building 
the  house,  that  he  let  the  entire  Job-work 
and  materials— to  Krebs,  and  supposed  that 
plaintiff  was  In  partnership  with  him.  We 
And  no  error  in  this.  The  defendant  was  en- 
titled to  the  entire  statement  made  by  Por- 
tere in  the  trial  before  the  Justice,  and  to 
show  what  he  said  in  explanation  of  his  pay- 
ments to  plaintiff.  The  fact  that  Portere 
knew  that  the  lumber  came  from  plaintiff's 
yard,  and  that  he  (Portere)  hauled  part  of  It, 
were  as  consistent  with  the  defendant's  as 
with  the  plaintiff's  theory. 

2.  Plaintiff  was  asked  upon  cross-examina- 
tion If  he  had  not  stated  to  certain  persons, 
naming  them,  that  he  was  In  partnership 
with  Krebs  in  the  building  of  Portere's 
house.  These  persons  were  produced,  and 
testlfled  that  plaintiff  made  such  statements 
to  them.  It  is  insisted  that  these  were  im- 
peaching questions,  and  that  the  time  and 
place  were  not  flxed.  Counsel  seems  to  have 
forgotten  the  rule  that  the  statements  of  a 
party  litigant  adverse  to  his  own  claim  and 
Interest  are  always  admissible. 

3.  Complaint  is  made  of  the  refusal  of  the 
court  to  Instruct  the  Jury  that  "if  you  flnd 
that  deceased,  Edward  Portere,  bargained  for 
this  lumber,  and  received  It  from  plaintiff, 
and  used  it  or  had  It  used  in  bis  house,  he  la 
bound  to  pay  for  it;  and,  if  it  had  not  been 
paid  for,  plaintiff  is  entitled  to  recover."  The 
objection  to  this  request  is  that  it  eliminates 
the  theory  of  the  defendant.  Mr.  Portere 
did  bargain  toe  this  lumber,  and  it  was  used 
In  bis  house.  He  claimed  to  have  paid  Krebs 
and  plaintiff  for  it.  This  request.  If  given 
without  explanation,  would  have  made  him 
liable,  notwithstanding  the  partnership  or  the 
fact  that  Portere  had  paid  Krebs  the  full 
amount. 

4.  Complaint  is  also  made  of  the  refusal  to 
give  the  following  request:  "If  a  witness 
who  was  sworn  and  testlfled  In  Justice's  court 
testifies  differently  on  the  trial  in  this  court 
the  Jury  may  take  that  fact  Into  considera- 
tion in  determining  what  credit  is  to  be  given 
to  that  witness,  under  all  the  circumstances." 
There  was  no  witness  to  whom  this  language 
could  apply.    Plaintiff  inslsta  that  it  is  ap- 


plicable to  one  Josle  Portere,  who  was  a  wit- 
ness in  both  courts,  and  who  in  the  circuit 
court  testified  to  a  conversation  with  plain- 
tiff to  which  she  did  not  testify  on  tbe  tr::il 
before  the  justice.  She  frankly  admitte<l 
this,  and  said  that  the  reason  she  did  not 
then  testify  to  it  was  because  the  questino 
was  not  asked  her.  This  did  not  create  an; 
reflection  upon  the  credibility  of  the  witness, 
nor  Justify  the  instruction  i-equested. 

6.  Complaint  is  made  of  the  oral  charge  of 
the  court,  in  that  he  referred  to  certain  thin^ 
which  were  not  in  the  case,  and  that  be  gave 
undue  prominence  to  the  testimony  on  the 
part  of  the  defendant  Some  portions  of  the 
charge  may  be  Justly  criticised,  but,  at  the 
close,  he  instructed  the  Jury  as  follows:  "If 
you  find  that  there  was  an  agreement  by  the 
plaintiff  to  sell  this  to  the  defendant  in  bis 
lifetime,  and  that  the  plaintiff  did  not  eater 
Into  an  agreement  with  Mr.  Krebs  as  a  part- 
ner, whereby  they  were  to  divide  the  profit?, 
then  your  verdict  will  be  for  the  plaintiff. 
If,  on  the  other  hand,  you  believe  that  he  did 
not  sell  this  lumber  to  Mr.  Portere,  that  it 
was  to  go  to  Mr.  Krebs,  and  that  Mr.  Krebs 
was  to  build  and  deliver  this  house,  and  turn 
it  over  to  Mr.  Portere  for  $455,  then  your 
verdict,  under  the  law,  must  be  for  the  de- 
fendant. Weigh  the  evidence  carefully,  do 
wliat  Is  right  under  the  premises,  and  biin? 
in  a  verdict  in  accordance  with  the  law  and 
evidence  in  this  case."  The  issue  In  this 
case  is  80  simple,  the  testimony  Is  so  brief, 
and  the  merits  of  the  case  so  clear,  that  wt 
do  not  think  there  Is  room  to  hold  that  the 
Jury  were  misled  by  the  remarks  of  the 
Judge,  which  he  might  properly  have  omitted. 
The  Judgment  Is  affirmed.  The  other  Jus- 
tices concurred. 


In  re  O'NEILL'S  ESTATES. 

(Supreme  Conrt  of  Wiscondn.     June  20,  189.~.i 

Dbcbbb  of  Codnti  Court- DisTRiBOTios  of  De- 

cbdbkt's  Estate— Pktitios  to  Bbt 

Aside- Fraud. 

1.  The  county  court  has  power,  npon  peti- 
tion, to  set  aside  a  judgment  of  distribntioa 
which  has  been  procured  by  fraud,  if  it  does  do: 
disturb  rights  which  have  become  confirmed  bj 
limitations. 

2.  The  fact  that  an  appeal  may  be  prosccnted 
from  a  judgment  procured  by  fraud  does  not 
preclude  the  party  aggrieved  from  petitioning 
the  court  wherein  it  was  rendered  to  set  it  aside. 

3.  A  petition  by  heirs  to  set  aside  a  jnil;- 
mont  of  distribution  procured  by  fraud  aIlei;^J 
that  the  petitioners  were  advanced  in  age.  and 
were  residents  of  a  foreign  state;  that  tbe  de- 
fendant falsely  represented  that  the  estate  was 
small,  and  that  all  but  a  few  legacies  were  giT- 
en  by  the  will  to  defendant;  and  that  relyint 
upon  such  representations,  and  believins  thjt 
they  were  aiding  in  carrying  out  the  provisiom 
of  the  will,  petitioners  executed  papers  which 
they  afterwards  discovered  were  releases  of 
their  interest  in  the  residuary  estate  to  defend- 
ant. Held,  that  the  petition  snfBciently  alleged 
fraud  on  the  part  of  defendant,  though  it  Bp- 
peared  that  the  falsity  of  snch  representatioa.') 
could  have  been  discovered  by  seardung  the  rec- 
ords. 
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4.  Where  a  legatee,  by  fraadnlent  represen- 
tations to  the  heirs,  secures  a  judgment  resting 
the  entire  residuary  estate  in  her,  the  heirs,  im- 
mediatelr  after  discovering  the  frand,  may  peti- 
tion to  set  aside  the  judgment  without  bringing 
suit  directly  against  said  legatee. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty:  D.  H.  Johnson,  Judge. 

Petition  by  Mary  Fogarty  and  another 
ngnlnst  Valentine  Zimmerman  and  another, 
as  executors,  and  Maria  H.  Keefe,  to  set 
aside  a  Judgment.  From  an  order  of  the  cir- 
cuit court  reversing  an  order  of  the  county 
cotirt  dismissing  the  petition,  defendants  ap- 
I)eal.    Afllrmed. 

This  is  an  appeal  from  an  order  of  the 
circuit  court  of  Milwaukee  county  which  re- 
versed an  order  made  by  the  county  court  of 
Milwaukee  county  In  the  above  matter.  Ed- 
ward O'Neill  died,  testate,  at  Milwaukee, 
March  28,  1890,  leaving  a  large  estate,  and 
no  descendants.  The  will  was  admitted  to 
probate,  and  the  estate  was  administered  and 
settled.  On  May  27,  1892,  the  county  court 
made  a  final  order  or  judgment  assigning  the 
residue  of  the  estate  to  the  persons  appear- 
ing to  be  entitled  thereto.  The  executors 
complied  with  the  judgment,  and  turned  over 
the  residue  of  the  estate  to  the  persons  en- 
titled, and  were  discharged  of  ofSce,  and 
from  further  liability  as  executors  of  the  es- 
tate. There  was  a  large  residuary  estate, 
amounting  to  upwards  of  $100,000.  Eighty 
tbousand  dollars  of  this  residuary  estate  was 
assigned  by  said  judgment,  and  by  the  exec- 
utors paid  to  one  Mrs.  Maria  H.  Keefe.  Mrs. 
Keefe  had  been  reared  in  the  bouse  of  Ed- 
ward O'Neill,  as  one  of  his  family,  but  was 
not  of  his  blood,  nor  adopted  by  him.  She 
had  procured  quitclaim  deeds  and  releases 
of  claims  against  his  estate  from  several  of 
his  heirs,  so  that,  apparently,  she  was  en- 
titled to  the  property  assigned  to  her  by 
the  judgment  On  the  12th  day  of  April, 
1S03,  a  petition  was  presented  to,  and  filed  in, 
the  county  court  of  Mllwauke  county,  asking 
that  the  judgment  of  distribution  of  the  resi- 
due of  the  estate  be  vacated  and  set  aside, 
and  that  Mrs.  Keefe  be  required  to  pay  back 
into  court  a  portion  of  the  estate  received  by 
her  under  the  judgment,  and  tbat  all  pro- 
ceedings of  the  county  court,  so  far  as  neces- 
Hary,  be  set  aside,  and  a  redistribution  made, 
and  that  the  final  settlement  of  the  estate  and 
the  order  discharging  the  executors  be  va- 
cated and  set  aside.  This  petition  was  made 
by  Judith  Brennan  and  Mary  Fogarty.  It 
states  that  the  petitioners  are  sisters  and 
heirs  at  law  of  Edward  O'Neill,  deceased; 
that  they  are,  and  for  more  than  10  years  laat 
past  hare  been,  residents  of  the  state  of 
Minnesota.  It  recites  the  death  of  O'Neill, 
tbe  probate  of  the  will,  and  the  administra- 
tion of  the  estate;  that  after  all  legacies  had 
been  paid  there  remained  a  large  residuary 
estate,  amounting  to  over  $100,000,  which 
rightfully  belonged  to  the  heirs  of  Edward 
O'Neill.  It  then  recites  tbe  judgment  of  set- 
tlement of  the  estate,  and  distribution;  that 


about  the  sum  of  $80,000  was  adjudged  to  be 
paid,  and  was  afterwards  paid,  to  Maria  H. 
Keefe;  that  Mrs.  Keefe  procured  the  said 
judgment  in  her  favor  to  be  made  by  pre- 
senting to  tbe  court  certain  quitclaim  deeds 
and  releasee  of  tbeir  rights,  title,  and  Interest 
in  tbe  estate  given  by  the  petitioners  to  Mrs. 
Keefe;  tbat  such  quitclaim  deeds  and  releas- 
es were  obtained  from  them  by  Mrs.  Keefe 
by  false  and  fraudulent  representations  made 
by  Mrs.  Keefe,  her  attorneys,  agents,  and 
servants;  that  she  falsely  represented  to  the 
petitioners  that  the  estate  was  a  small  one, 
and  that  they  bad  no  Interest  in  it,  beyond 
$1,000  each,  which  was  given  to  them  by  the 
will,  and  that  all  tbe  residue  of  the  estate 
bad  been  given  to  Mm.  Keefe  by  the  will, 
and  that  it  was  necessary,  in  order  to  carry 
out  the  last  will  and  wish  of  their  brother, 
that  they  sign  certain  documents  then  pre- 
sented to  them  to  sign;  tbat  tbe  petitioners 
believed  the  representations,  and  were  de- 
ceived by  them,  and  did  sign  the  papers  pre- 
sented; that  the  petitioners  are  now  inform- 
ed that  the  papers  were  deeds  which  purport 
to  convey  all  tbeir  right,  title,  and  interest  in 
tbe  real  estate  which  belonged  to  Edward 
O'Neill  at  tbe  time  of  his  death,  and  releases 
of  all  tbeir  rlgbt,  title,  and  interest  in  and  to 
the  estate  of  the  said  Edward  O'Neill,  whether 
real  or  personal;  that,  at  the  time  when  they 
executed  these  papers,  Judith  Brennan  was 
about  80  years  old,  in  feeble  health,  and 
laboring  under  great  mental  distress  on  ac- 
count of  family  bereavement,  and  was  entire- 
ly ignorant  of  the  nature  of  the  business,  or 
her  rights  in  the  premises;  that  Mary  Fo- 
garty wa^67  years  old,  and  entirely  ignorant 
of  her  rights  in  the  premises,  uneducated, 
and  easily  persuaded;  tbat  the  petitioners  be- 
lieved the  representations,  and  that  Mrs. 
Keefe  was  residuary  legatee,  and  that  it  was 
necessary  for  them  to  sign  the  papers  in  or- 
der to  carry  out  the  last  will  and  wish  of 
their  brother;  tbat  but  recently  before  the 
presentment  of  the  petition  they  had  learned 
that  the  representations  were  false,  and  that 
Mr&  Keefe  was  not  the  residuary  legatee  or 
heir  of  their  brother,  and  bad  no  right  or 
title  in  the  residuary  estate;  that  they  took 
immediate  steps  to  ascertain  the  facts  in  re- 
lation to  tbe  matter,  and  caused  the  petition 
to  be  presented;  that  they  were  ignorant  of 
tbe  situation  of  tbe  estate,  and  of  their  rights 
in  it,  and  wore  altogether  deceived  by  the 
representations  made  as  stated,  and  that  the 
representations  were  made  by  Mrs.  Keefe, 
knowing  them  to  be  false;  that  she  was  not 
tbe  residuary  legatee,  and  had  no  right  in 
tbe  residuary  estate.  The  county  court  dis- 
missed the  petition.  The  petitioners  appealed 
to  the  circuit  court  That  court  reversed  the 
order  of  the  county  court,  and  remanded  the 
cause,  with  direction  to  deny  the  motion  to 
dismiss  or  quash  the  petition,  and  for  further 
proceedings  according  to  law.  From  this  or- 
der of  the  circuit  court,  Mrs.  Keefe  and  the 
executors  appeal. 
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Ro£:ers  &  Mann,  Geo.  E.  Sutherland,  and 
Peter  Doyle,  for  appellants.  Marktiam  & 
Nickerson  and  T.  W.  Spence,  for  respond- 
ents. 

NBWJIAN,  J.  (after  stating  the  facts). 
The  county  court  has  power,  In  furtherance 
of  justice,  upon  petition,  to  set  aside  or  re- 
voke an  order  or  judgment  of  distribution 
which  has  been  procured  by  fraud.  In  re 
Fisher,  15  Wis.  611-521.  The  only  limitation 
upon  this  power  is  that  such  revocation  can- 
not disturb  rights  which  have  become  con- 
firmed by  the  statute  of  limitations.  Betts 
V.  Shotton,  27  Wis.  COT;  Estate  of  Leavens, 
65  Wis.  440,  27  N.  W.  324. 

It  is  urged  that  the  petitioners  are  pursu- 
ing the  wrong  remedy.  That  they  should,  in- 
stead, liave  moved  the  circuit  court  to  allow 
an  appeal  from  the  judgment  of  distribution. 
Perhaps  that  proceeding  would  have  given 
them  the  needed  relief.  But  the  mode  of  at- 
tack which  they  have  chosen  Is  equally  di- 
rect, and  Is  probably  fully  as  efficient  as  the 
remedy  by  appeal  would  be.  The  remedy  by 
appeal  is  not  exclusive.  The  fact  tliat  a  rem- 
e<ly  by  appeal  was  open  to  them  does  not  pre- 
clude the  county  court  to  remedy  the  wrong 
done  by  its  own  order.  Estate  of  Leavens, 
supra. 

It  is  urged  that  a  weak  case  for  relief  on 
account  of  fraud  is  made  by  the  petition. 
That  seems  to  depend,  in  large  measure,  up- 
on the  point  of  view.  The  allegations  of 
fraud,  while  not  so  direct  and  single  as  might 
be  desired,  are  yet  neither  weak  nor  vague. 
The  petitioners  were  two  old  people,  women, 
living  in  a  foreign  state,  distant  sqreral  hun- 
dred miles  from  the  city  where  the  estate  was 
being  settled.  They  believed  and  acted  upon 
representations  made  to  them  on  behalf  of  & 
person  whom  they  trusted,  who  had  borne 
the  apparent  relation  of  adopted  daughter  to 
their  deceased  brother.  They  were  told  that 
the  estate  was  small;  that  all,  except  a  few 
legacies,  was  given  by  the  will  to  this  adoirt- 
ed  daughter;  and  that,  to  carry  out  the  last 
wishes  of  their  deceased  brother,  these  con- 
vej'ances  were  convenient.  They  might  have 
learned  the  truth  by  proi)er  inquiries  at  Mil- 
waukee, or  by  consulting  the  records  of  the 
county  court.  They  did  neither.  They  be- 
lieved and  trusted  the  information  given 
them.  Although  it  can  now  be  easily  seen 
that  such  credence  was  Imprudent,  the  law 
does  not  denounce  it  as  negligence.  They 
might,  without  risk  of  that  imputation,  give 
the  credence,  and  omit  the  inquiries.  Mrs. 
Eeefe  will  not  be  heard  to  complain  that  they 
believed  her  representations,  or  those  of  her 
representatives,  and  omitted  to  verify  them 
by  making  inquiries  or  searching  the  records. 
The  parties  did  not  have  equal  means  of 
knowledge.  And  while,  undoubtedly,  it 
would  have  been  better  if  these  objections 
could  have  been  made  in  the  county  court  be- 
fore the  judgment  was  given,  they  do  not 
come  too  late  if  made  at  the  first  opportuni- 


ty, and  before  the  statote  precludes  tbem. 
It  was  not  too  late,  when  the  motion  was 
made,  for  the  court  to  grant  the  relief.  The 
motion  was  made  within  one  year  from  the 
entry  of  the  judgment. ,  But,  it  is  ivg«d,  "it 
Maria  H.  Keefe  peri>etrated  any  frhod  npon 
these  petitioners,  they  have  an  adequate  and 
ample  remedy,  by  direct  salt  against  taer. 
But  what  is  the  use  of  pursuing  the  circum- 
locution route  through  the  probate  court?" 
What  use,  indeed!  SutqMse  the  petitionera 
had  brought  a  direct  suit,  without  pursuing 
this  "drcimilocution  route,"  and  Mrs.  Keefe 
should  have  set  up  the  defense  that  this  ques- 
tion had  been  adjudicated,  by  a  court  of  com- 
petent jurlsdicticoi,  in  her  favor.  It  la  not 
obvious  what  reply  could  be  made,  nor  bow 
that  defense  could  be  met  and  obviated,  for 
it  has  been  held  that  such  a  Judgment  of  the 
county  court  is  binding  upon  the  parties  wIm 
have  had  notice.  Oilleh  v.  Tregaiua.  13 
Wis.  472;  In  re  SchaefCner's  Estate,  41  Wis. 
260;  Jones  V.  Roberts,  84  Wis.  464-471.  54 
N.  W.  917.  And  the  juc^ment  recites  tliat 
due  notice  had  been  given.  Evidently,  it  was 
a  dictate  of  prudence  to  clear  away  this  ap- 
parent obstruction.  If  possible,  before  bring- 
ing the  direct  suit  suggested.  That  there 
may  be  a  remedy  by  a  direct  suit  is  no  objec- 
tion to  granting  this  motion.  Brooks  t.  Cbap- 
pell,  34  Wis.  406. 

So  no  reason  is  apparoit  to  this  court  why 
die  county  court  should  not  have  entertained 
the  petitioners'  application  to  set  aalde  the 
judgment  of  distribution.  Nor  Is  any  rea- 
son perceived  why  It  should  be  necessary  to 
open  or  set  aside  the  settlement  of  the  estate. 
No  complaint  is  made  of  the  action  of  the 
executors,  or  of  the  final  settlement  wltb 
tbem,  but  only  of  this  Judgment  of  dlstribo- 
tion,  which  was  consequent  upon  It.  If  this 
shall  be  revoked  or  set  aside,  it  will  cease  to 
be  an  obstruction  in  the  way  of  the  petition- 
ers' having  their  cause  heard  and  adjudi- 
cated. The  order  of  the  circuit  court  Is  af- 
firmed, and  the  cause  remanded  to  the  county 
court  of  Milwaukee  county,  with  direction  to 
deny  the  motion  of  the  executors  and  Maria 
H.  Keefe  to  quash  the  amended  and  sup- 
plemental petition  and  citation  theretofore  Is- 
sued, and  for  further  proceedings  according 
to  law. 


HALL  V.  OILMAN. 
(Supreme  Court  of  Wisconsin.     June  20,  1S93.) 
Time  ov  Takiko  Appbal  —  EIxtbssion  bt  Bnpc- 

LATI0!7. 

Under  Rev.  St  i  3042,  limiting  the  time 
within  which  an  appeal  from  an  order  may  be 
taken  to  30  days  from  the  date  of  the  service  of 
a  copy  of  the  order,  with  a  written  notice  of  its 
entry,  the  time  cannot  be  extended  by  stipaU- 
tion  of  the  parties,  after  a  copy  of  the  order, 
with  notice,  uas  been  served. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty;   D.  H.  Johnson,  Judge. 

F.  H.  Hall  filed  a  claim  with  J.  H.  Gilman. 
assignee  of  the  Reliance  Wire  ft  Iron  Works. 
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From  an  order  striking  the  claim  from  tb« 
record,  Hall  appeals.     Dismissed. 

The  Reliance  Wire  &  Iron  WorliB  made  an 
assignment  for  the  Iseaeflt  of  its  creditors  to 
J.  H.  Oilman,  the  respondent  Previous  to 
the  assignment  it  bad  borrowed  money  of 
the  Commercial  Bank.  The  appelant  In- 
dorsed Its  notes,  and  deposited  his  personal 
securities  as  collateral  to  his  indorsement. 
The  bank  recoyered  Judgment  against  Hall, 
which  1b  unpaid.  Hall  filed  a  claim  against 
the  a88lgu(»:,  in  ttie  assignment  matter.  In 
the  nature  of  a  contingent  claim,  based  on 
bis  llabtlity  as  «n  iudorser.  Motion  to  strike 
out  and  expunge  from  the  record  sncta  claim 
was  granted.  The  order  was  made  on  tlie 
9th  day  of  .Tune,  1804.  A  copy  of  the  order, 
with  written  notice  of  Its  entry,  was  served 
on  the  appellant  on  June  11,  1894.  The  no- 
tice of  appeal  from  the  order  was  seryed 
July  26,  1894.  There  was  a  stipulation  be- 
tween the  attorneys  of  the  respective  parties 
to  extend  the  time  for  serving  the  notice  of 
appeal. 

George  B.  Sutherland,  for  appellant 
Burke,. Robinson  &  Geiger,  for  respondent 

NEWMAN,  J.  (aft»  stating  the  farts).  The 
time  within  which  an  appeal  from  an  order 
may  be  taken  Is  limited  to  30  days  from  the 
date  of  the  service  of  a  copy  of  the  order, 
with  a  written  notice  of  its  entry.  Rot.  St 
S  3042.  JurlBdictlon  can  be  conferred  upon 
this  court  only  by  an  appeal  taken  within 
the  time  and  in  the  manner  provided  by  law. 
Jurisdiction  upon  appeal  is  Jurisdiction  of 
subject-matter.  It  Is  conferred  by  compli- 
ance with  the  law  regulating  appeals,  and 
cannot  be  conferred  by  consent.  So,  the  time 
within  which  an  appeal  is  authorized  cannot 
be  extended  by  consent  of  the  parties;  nor 
hOB  the  court  power  to  enlarge  the  time  for 
'  talcing  an  appeal.  Id.  {  2831;  Herrick  t. 
Dock  Co.,  43  Wis.  9S;  Palmer  v.  Peterson, 
46  Wis.  401,  1  N.  W.  78.  No  doubt  the  Ume 
within  which  an  appeal  may  be  taken  from 
an  order  is,  in  a  certain  sense,  within  the 
power  of  the  party  in  whose  favor  the  order 
is.  He  has  an  option  when,  or  whether,  he 
will  set  the  statute  to  running,  by  service  of 
the  notice.  But  having  exercised  bis  op- 
tion, and  the  time  baring  once  commenced 
to  mn,  he  has  no  further  power  over  it.  The 
law  then  determines  It.  The  time  is  deter- 
mined absolutely  by  the  service  of  the  no- 
tice. Leadbetter  v.  Laird,  45  Wis.  622; 
Sambs  v.  Stein,  63  Wis.  569,  11  N.  W.  63. 
The  appeal  is  dismissed. 


TBBO  T.  CITY  OP  AUGUSTA. 
(Supreme  Coart  of  Wisconsin.     June  20,  1806.) 
A.CTIOII  roK  PeutoxAi.  Ixjukies  —  Cbakacter  or 

IlMORIBS— S2AMINA.TIOX   OF  ElPSBT— PbOVIXCB 

of  joht  —  admi8siow  of  hsarsat  evidkhcb— 
Res  Gestae. 

1.  Where,  in  an  action  for  injuries  from  a 
fall  caused  by  a  defective  sidewalk,  it  appears 


that  plaintiff,  a  short  time  l>efore.  had  another 
fall,  and  there  is  evidence  both  that  the  plain- 
tiff has  folly  recovered  from  her  first  fail,  and 
also  evidence  that  she  has  not  and  she  testifies 
directly  that  she  has,  it  may  be  assumed  that 
•he  was  a  strong,  healthy  woman  at  tlie  time  of 
the  last  fall,  for  tlie  purpose  of  asking  an  expert 
physician  what  he  would  say  was  the  matter 
with  a  strong,  healthy  woman  who  had  fallen 
and  suffered  similarly  to  the  plaintiff. 

2.  In  an  action  for  injuries  from  a  fall  caus- 
ed by  a  defective  sidewalk,  an  expert  physician, 
who  has  examined  the  plaintiff  and  testified  to 
the  results  of  such  examination,  may  be  asked 
wliat  he  would  say  was  the  matter  with  a  strong, 
healthy  woman  who  bad  bad  a  fall  similar  to 
plaintiff's,  attended  with  results  similar  to  those 
which  be  has  ascertained  attended  plaintiff's 
fall,  without  invading  the  province  of  the  jury, 
as  aslcing  the  cause  of  plaintiff's  injury. 

3.  In  au  action  for  personal  injuries,  evi- 
dence of  complaints  by  plaintiff  as  to  the  effect 
of  the  fall  upon  her,  not  a  part  of  the  res  gestae, 
are  incompetent 

4.  In  an  action  for  personal  Injuries,  the 
daughter  of  plaintiff,  testifying  as  a  witness 
for  her,  after  an  oujection  was  overruled  to 
the  question,  "Do  you  know  of  any  complaint, 
or  01  the  fact  oi  any  peculiar  feeling  in  the 
limb?"  answered,  "At  times  she  feels  very  much 
numbed,  she  has  said, — not  much  feeling  in  it." 
Defendant  made  no  motion  to  strike  out  this 
answer.  BeU,  that  a  judgment  for  plaintiff 
would  not  be  reversed  because  the  answer  im- 
properly Included  the  complaints  made  by  plain- 
tiff. 

5.  Where  any  part  of  an  instruction  to  which 
a  general  exception  is  taken  is  correct  the  ex- 
ception must  be  overruled. 

Appeal  from  circuit  court  Eau  Claire  coun- 
ty;  E.  B.  Bandy,  Judge. 

Action  by  Helen  L.  Tebo  against  tlie  city 
of  Augusta  for  personal  injury.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

v.  W.  James  and  Quarles,  Spencer  & 
Qu&rles,  for  appelant  H.  H.  Hayden  and 
T.  F,  Ftewiey,  for  respondent 

WIN8LOW,  J.  The  plaintiff,  who  was  a 
woman  67  years  of  age,  while  walking  upon 
a  street  in  the  defendant  city  on  the  25tb 
day  of  November,  1888,  tripped  and  fell  by 
reason  of  a  defective  sidewalk,  and  was  se- 
riously Injured.  Upon  the  trial  a  verdict  of 
$2,000  was  rendered  in  her  favor,  and  from 
Judgment  thereon  the  defendant  appealed. 
It  is  virtually  conceded  by  the  appellant  that 
the  evidence  established  a  good  cause  of  ac- 
tion against  the  city,  and  the  only  qnestions 
urged  are  questions  arising  upon  rulings  or 
tUBtructions,  and  these  will  l>e  briefly  con- 
sidered. 

1.  The  following  hypothetical  question  was 
put  to  several  physicians  who  were  examined 
as  experts,  viz.:  "Assuming  that  a  strong, 
able-bodied  woman,  aix>nt  fifty-seven  years 
of  age,— strong  and  healthy  and  active,— 
should,  while  walking  along  the  sidewalk, 
be  tripped  up,  falling  with  great  force  up- 
on her  arms,  so  as  to  break  the  radius 
of  right  arm  and  bruise  and  injure  her 
hip  and  side,  and  should  th^^after.  for 
the  first  time  in  iife,  experience  a  dragging 
pain  about  the  back  and  loins,  and  a 
sense  of  fatigue  from  walking;   unable  to 
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lift  weights;  unable  to  rise,  without  great 
difficulty,  after  being  seated  In  a  squatting 
position;  should  experience  a  nausea  of  the 
stomach,  pain  tltrougb  the  hips  and  in  the 
back,  and  also  dizziness  or  headache.  What 
would  you  say  was  the  difficulty  with  which 
she  was  afflicted?"  This  question  was  ol>- 
Jected  to,  but  was  allowed  to  be  answered; 
and  it  is  argued  that  there  Is  no  evidence  in 
the  case  tending  to  show  that  the  plaintiff 
was  strong,  healthy,  and  active  at  the  time 
of  the  accident,  bat,  on  the  contiaiy,  that 
the  evidence  shows  that  she  was  far  from 
well  or  strong.  It  is  true  that  it  appears 
that  the  plaintiff  bad  received  an  injury  by 
a  fall  in  her  own  house  some  weeks  bef(«« 
the  fall  upon  the  sidewalk,  and  there  is  also 
evidence  tending  quite  strongly  to  show  that 
she  had  not  fully  recovered  from  the  first 
fall  at  the  time  of  the  accident  complained 
of.  There  is,  however,  evidence  that  she 
had  fully  recovered  and  was  in  a  good  state 
of  health.  She  testifies  directly  that  she  had 
fully  recovered;  tliat  she  was.  In  all  re- 
spects, considered  a  healthy  woman;  and 
that  she  liad  been  unusually  well  previous  to 
the  time  of  the  accident.  We  think  there 
was  sufficient  evidence  in  the  case  on  which 
to  base  the  assumption  that  she  was  strong 
and  healthy. 

2.  One  of  the  physicians  who  was  exam- 
ined as  an  expert  testified  to  Iiaving  made 
an  examination  of  the  pelvis  and  womb  of 
the  plaintiff  after  the  accident,  the  results  of 
which  he  stated  to  the  Jury.  Afterwards  the 
hypothetical  question  above  stated  was  put 
to  him.  and  he  was  asked  to  assume,  in  ad- 
dition to  the  facts  stated  in  the  hypothetical 
question,  also  what  he  knew  from  his  per- 
sonal examination,  as  testified  to  by  him  be- 
fore the  Jury.  Against  objection,  he  answer- 
ed that  he  should  expect  that  the  accident 
was  the  cause  of  the  injury.  It  is  argued 
that  this  question,  so  framed,  was  really  sub- 
mitting to  the  expert  the  question  of  the 
cause  of  the  plaintiff's  injury,  and  thus  was 
an  invasion  of  the  province  of  the  Jury,  with- 
in the  rule  stated  In  Noonan  v.  State,  55  Wis. 
258,  12  N.  W.  379.  We  cannot  agree  with 
this  contention.  We  think  the  question,  not- 
withstanding the  addition,  was  still  an  ab- 
stract question  upon  an  assumed  state  of 
facts,  and  did  not  call  tor  the  opinion  of 
the  witness  as  to  the  cause  of  the  plaintiff's 
condition. 

3.  The  plaintiff's  daughter  was  called  as  a 
witness,  and  gave  testimony  as  to  her  moth- 
er's knee  being  very  much  swollen  after  the 
accident,  and  was  then  asked,  "Do  you  know 
of  any  complaint,  or  of  the  fact,  of  any  pe- 
culiar feeling  in  the  limb?"  This  question 
was  objected  to  as  incompetent,  but  the  ob- 
jection was  overruled,  and  she  answered  that 
"at  times  she  feels  very  much  numbed,  she 
has  said,— not  much  feeling  in  it"  No  mo- 
tion was  made  to  strike  out  the  answer,  but 


the  allowance  of  the  question  Is  alleged  as 
error.  Doubtless,  the  answer  was  incompe- 
tent, because  it  stated  complaints  made  by 
the  plaintiff,  as  to  her  feelings,  which  w«i« 
not  part  of  the  res  gestae.  Stewart  v.  Ev- 
erts, 76  Wis.  35,  44  N.  W.  1092.  Doubtiesii. 
also,  it  would  have  been  stricken  ont  on  mo- 
tion. The  question  was  unfortunate  In  its 
terms,  but,  when  construed  IlteraUy,  it  does 
not  call  for  any  such  statement,  but  simply 
for  an  affirmative  or  negative  answer.  'Sot 
does  it  necessarily  call  for  information  ob- 
tained from  the  patient.  There  might  well 
be  physical  appearances  in  the  limb  which 
would  give  even  a  nonexpert  clear  Informa- 
tion that  there  was  a  serious  physical  dif- 
ficulty ov  complaint  there,  and  snch  knowl- 
edge it  would  be  entirely  competent  for  the 
witness  to  state.  Probably,  tiad  the  defend- 
ant's counsel  called  attention  to  the  peculiar 
form  of  the  question,  the  court  would  liave 
at  once  limited  the  question  to  snch  knowl- 
edge, and  properly  cautioned  the  witness  as 
to  her  answer.  It  is  certainly  true  that  the 
question  was  liable  to  minlead  the  witness, 
and  to  bring  forth  the  statement  of  subjec- 
tive symptoms,  as  It  did;  but  the  question 
being,  as  we  think,  fairly  capable  of  a  oon- 
stmction  which  would  call  for  a  proper  an- 
swer, we  do  not  feel  obliged  to  reverse  a 
meritorious  case  merely  because  it  was  not 
expressly  limited  in  its  scope,  especially 
when  opposing  counsel  made  no  motion  to 
so  limit  it,  and  did  not  move  to  strike  out  the 
Improper  answer. 

4.  The  court  charged  the  Jury  on  the  sub- 
ject of  damages  as  follows:  "U  you  find  for 
the  plaintiff,  it  will  be  your  duty  to  asse».-i 
her  damages.  These  should  be  sufficient  to 
compensate  her  reasonably  for  the  bodily 
and  mental  pain  that  she  has  suffered,  for 
her  loss  of  time  by  reason  of,  or  as  a  re- 
sult of,  the  accident;  and  if  you  find  that 
she  is  permanently  injured,  as  such  result, 
you  should  take  that  into  consideration,  and 
allow  her  such  sum  as  will  compensate  her 
for  the  pain  and  Inconvenience  which  the 
evidence  shows  you  she  must  endure  In  the 
future."  To  this  entire  charge  a  genetal  ex- 
ception was  taken,  and  it  is  now  clalme<i 
that  so  much  of  the  instruction  as  instructs 
the  Jury  that  the  plaintiff  may  recover  for 
her  loss  of  time  and  for  the  inconvenience 
which  she  may  suffer  Is  erroneous.  The  ex- 
ception is  unavailing  to  bring  these  questions 
before  us.  The  elements  of  damage  are  sep- 
arately stated,  although  in  the  same  sen- 
tence. Some  of  them,  as  for  instance,  the 
compensation  for  her  liodily  and  mental  pain, 
are  manifestly  proper.  It  would  have  been 
very  easy  to  except  to  that  specific  part  of 
the  instruction  which  allows  the  Jury  to  com- 
pensate plaintiff  for  loss  of  time,  but  thi.<; 
was  not  done.  Under  well-known  rules,  the 
exception  is  too  broad  to  be  of  any  avail. 
Judgment  affirmed. 
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HBNIEA  T.  HBINEMANN. 
(Sopreme  Court  of  Wiaconsin.  June  20,  1895.) 
FoLLOWiNo  Trust  Fosns. 
One  who  has  consiimed  merchandise  for 
Bale  to  a  firm  cannot  recover  the  proceeds  there- 
of, in  an  action  against  the  receiver  of  the  firm, 
where  the  funds  could  not  be  followed  into  any 
property  or  money  which  came  into  the  hands  of 
the  receiver. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty; D.  H.  Johnson.  Judge. 

Petltton  In  intervention  by  B.  P.  Henika 
agalnat  Gustave  Heinemann,  aa  receiver  of 
the  firm  of  Hallett  &  Hnwley,  to  recover  the 
proceeds  of  sale  of  a  consignment  to  the 
firm.  From  an  order  directing  blm  to  ac- 
count to  the  petitioner  the  receiver  appeals. 
Reversed. 

In  an  action  to  dissolve  and  wind  up  the 
affairs  of  the  firm  of  Hallett  &  Hawley, 
brought  by  Hawley  against  Hallett,  the  ap- 
pellant was  appointed  receiver  of  the  part- 
nership assets  and  effects  of  said  firm,  and 
the  respondent  Henika  Intervened  In  the  ac- 
tion, claiming  that  he  bad  consigned  to  the 
firm  certain  merchandise  for  sale,  to  the 
amount  of  $315.51,  which  they  bad  sold,  and 
failed  and  refused  to  account  to  him  for  the 
proceeds,  and  he  asked  that  the  receiver  be 
directed  to  account  for  and  pay  over  to  him 
such  proceeds  in  fulL  It  was  stipulated, 
among  other  things,  that  no  demand  had  been 
made  for  the  proceeds  of  the  sales,  that  they 
amounted  to  the  sum  above  stated;  "that  the 
proceeds  of  such  sales  by  said  firm  were 
mingled  by  it  with  their  other  assets  prior  to 
the  appointment  of  the  receiver,  and  that  no 
part  thereof  could  be  identified  or  traced  in- 
to the  assets  of  said  firm  which  came  into  the 
hands  of  the  receiver;"  that  when  the  receiver 
took  possession,  the  firm  had  $73.98  In  mon- 
ey, which  came  to  the  hands  of  the  receiver, 
and  no  more,  and  no  money  to  its  credit  in 
nnv  bank.  At  the  bearing  the  court  made 
an  order  dliectlng  the  receiver  to  account  to 
the  petitioner  for  the  goods,  etc.,  and  pay 
over  to  him  the  money  received  for  said 
goods  by  the  firm  of  Hallett  &  Hawley,  to 
wit,  the  sum  of  $315.51.  From  this  order  the 
receiver  appealed. 

Ogden,  Hunter  &  Bottom,  for  appellant. 
W.  J.  McElroy,  for  respondent. 

PINNET,  J.  (after  stating  the  facts).  The 
order  appealed  from  was  made  before  the 
decision  of  Silk  Co.  v.  Flanders,  87  Wis.  237, 
58  N.  W.  383,  and  In  re  Flanklnton  Bank, 
.S7  Wis.  378,  58  N.  W.  784.  For  the  reason 
that  the  trust  property  or  fund  sought  to  be 
recovered  by  the  petitioner  could  not  be  traced 
and  followed  into  any  property  or  money 
which  came  to  the  hands  of  the  receiver,  bis 
case  wholly  failed.  His  right  to  recover  de- 
pended upon  tracing  such  property,  or  the 
proceeds  thereof,  into  some  property  or  fund 
which  came  to  the  hands  of  the  receiver. 
BumLam  v.  Barth,  80  Wis.  302,  62  N.  W. 


96.  The  order  of  the  circuit  oourt  la  "re- 
versed, and  the  cause  remanded,  with  dlrec- 
tiona  to  dismiss  the  petition. 


SWEET  et  al.  t.  DAVIS. 
(Supreme  Court  of  Wisconsin.  June  20,  1895.) 
Fbivolous  Afpbai/— Damages  fob  Dblat. 
When,  In  a  civil  action,  an  appeal  Is  friv- 
olous and  taken  merely  for  delay,  the  supreme 
court  may.  under  Kev.  St  §  2951,  adjudge  the 
respondent,  on  affirmance,  damages  for  his  de- 
lay, in  addition  to  interest,  not  exceeding  10 
per  cent. 

Appeal  from  circuit  court,  Bau  Claire  coun- 
ty; W.  F.  DaUey,  Judge. 

Assumpsit  by  Samuel  H.  Sweet  and  another 
against  Henry  D.  Davis,  surviving  partner  of 
P.  H.  Leonard  &  Co.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

This  action  was  brought  against  the  de- 
fendant, Davis,  as  survivor  of  the  firm  of  P. 
H.  Leonard  &  Co.,  to  recover  the  amount  of 
a  biU  of  goods  sold  by  the  plaintiffs  to  said 
firm.  The  complaint  charged  that  the  goods, 
a  bill  of  which  was  annexed  thereto,  were 
sold  at  the  agreed  price  and  to  the  amount  or 
value  of  $471.13,  and  that  they  wei-e  reason- 
ably worth  tliat  sum.  The  defendant,  by  bis 
answer,  admitted  the  death  of  Leonard,  that 
he  was  the  sole  surviving  partner,  and  that 
■aid  firm  purchased  certain  goods,  etc.,  from 
the  plaintiffs,  and  he  alleged  that  the  transac- 
tions were  imder  the  sole  supervision  and 
charge  of,  and  conducted  by,  bis  said  partner, 
Leonard,  and  that  defendant  "was,  and  at 
all  times  has  been,  by  reason  thereof,  totally 
Ignorant  of  the  nature,  character,  and  extent 
thereof,  and  had  no  kuowledge  or  information 
sufficient  to  form  a  belief  as  to  whether  or 
not  the  goods,  wares,  etc.,  sold  by  the  plain- 
tiffs to  the  defendant  were  of  the  value  al- 
leged, or  as  to  what  was  tbeir  true  value, 
or  as  to  whether  any  price  therefor  was  ever 
agreed  on."  At  the  trial  the  deposition  <a 
one  of  plaintiffs'  salesmen  was  read  In  evi- 
dence, In  which  he  testified  to  a  sale  of  the 
goods  in  question  by  him  on  behalf  of  the 
plaintiffs  to  the  firm  of  P.  H.  Leonard  &  Co., 
through  I^iconard,  since  deceased,  but  bis  evi- 
dence as  to  what  took  place  between  the  wit- 
ness and  Tieonard  was  objected  to,  the  latter 
having  since  deceased.  He  testified  that  the 
goods,  at  the  time  they  were  sold,  were  rea- 
sonably worth  the  prices  and  amounts  char- 
ged for  them.  The  court  directed  a  verdict 
for  the  plaintiffs,  and  from  a  Judgment  on  it 
the  defendant  appealed. 

V.  W.  James,  for  appellant  E.  H.  Hlbbard. 
for  respondents. 

PINXEY,  J.  (after  stating  the  facts).  This 
appeal  is  entirely  destitute  of  merit.  The  an- 
swer. In  effect,  admits  the  sale  and  delivery 
of  the  goods  to  the  firm  of  P.  H.  Leonard  & 
Co.  The  mere  allegation  of  defendant's  ig- 
norance of  the  nature,  character,  and  extent 
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of  4he  tmunctlons  of  his  flrm  throufih  hiB 
deceased  partner  with  the  plaintiffs,  is  not 
enough  to  require  ttaie  plalntiffa  to  makie  proof 
en  the  subject  He  does  not  deny  having  in- 
formation on  the  subject  sutiiclent  to  form  a 
belief.  Rev.  St.  {  2655;  Robbins  t.  Lincoln, 
12  Wis.  2;  State  v.  Common  Council  of  Mad- 
ison, 15  Wis.  30;  MUla  t.  JeffersMi,  20  Wisw. 
50.  The  defendant's  relation  to  the  trans- 
actions in  question,  as  a  copartner  in  the  firm, 
and  his  duty  as  survirlUK  partner  to  settlift 
np  and  adjust  Its  affairs,  was  such  as  to  re- 
quire him  to  inform  himself,  by  consulting 
the  booths  and  papers  of  the  flrm,  presump- 
tively in  his  custody  or  control.  The  answer, 
as  to  whether  the  particular  goods  were  sold 
by  the  plaintiffs  to  the  firm,  is  a  mere  ersr 
slon,  and  was  not  sufBcient  to  require  the 
plaintllTs  to  make  proof  on  the  subject.  Mills 
v.  Jefferson,  20  Wis.  50;  Hathaway  v.  Bald- 
win, 17  Wis.  616.  If  the  defendant  was  ig- 
norant on  the  subject,  lie  was  bound  to  re- 
sort to  the  means  of  Information  presumptive- 
ly within  his  reach,  and  to  answer  accord- 
ingly. There  was  sufficient  competent  proof 
of  the  value  of  the  goods,  there  being  no  evi- 
dence to  the  contrary,  to  warrant  the  direc- 
tion of  a  verdict  for  the  plaintiffs.  The  sales- 
man who  testified  to  the  value  of  the  goods 
did  not  derive  a  knowledge  thereof  from  the 
deceased  partner,  Leonard.  It  is  clear  that 
the  appeal  Is  frivolous,  and  was  taken  merely 
for  delay.  In  affirming  the  Judgment  we  al- 
low the  plaintiffs  7  per  cent,  damages  for 
their  delay,  in  addition  to  interest  upon  the 
amount  of  their  recovery.  Rev.  St  i  2951. 
The  Judgment  of  the  circuit  court  is  affirmed, 
with  costs,  and  7  per  cent,  damages  to  the 
plaintiffs,  in  addition  to  interest,  for  their 
delay. 


MATER  T.  MILWAUKEE  (ST.  RT.  CO. 
(Supreme  Court  of  Wisconsin.     Jime  20,  1895.) 

AOTtOTT  FOB  PkRSOWAL  INJURIES— SxOW  PfLBB  lit 

Stkiet— BviDBKas  or  DEVENOAjiT'a  Custom 
— Inbtbcotioss— HarmI/Esb  Ekror. 

1.  To  prove  that  defendant  street-railroad 
company  negligently  piled  snow  in  the  street  to 
pinintlfrs  injury,  It  may  be  shown  that  defend- 
ant had  nrevioualy  piled  anow  in  that  vicinity, 
bat  not  that  it  did  so  elsewhere. 

2.  It  was  not  reversible  error  to  admit  in 
evidence  a  slichtly  inaccurate  map  of  the  vicinity 
where  plaintiff  was  injured,  when  the  Jury  had 
viewed  the  premises. 

3.  On  an  issue  as  to  whether  defendant  con- 
structed a  snow  pile  In  a  street,  whereby  plaintiff 
was  injured,  it  was  not  error,  in  submitting  spe- 
cial interrogatories  to  the  jury,  to  assume  the 
existence  of  the  snow  pile,  when  that  fact  was 
conclusively  proven,  and  the  form  of  i)reviou8  in- 
terrogatories required  the  jury  to  find  whether 
it  existed. 

4.  Where  the  attention  of  the  court  is  not 
called  to  improper  remarks  by  counsel,  and  no 
prejudice  results  therefrom,  they  are  not  ground 
for  reversal. 

Appeal  from  superior  ooort,  MUwankee 
county;  J.  0.  Ludwlg,  Judge. 

Action  by  George  Mayer  against  the  Mil- 
waukee Street-Railway  Company  for  peraoof 


al  Injuries.   From  a  Judgment  for  plaintiff, 
defendant  appeals.   Affirmed. 

Personal  injuries.  The  plaintiff  was  riding 
in  a  sleigh  on  Third  street  in  the  city  of 
Milwaukee,  on  the  morning  of  February  20, 
1893,  at  about  5  o'clock,  with  two  other  men, 
named  Magnus  and  Weiss,  the  horse  being 
driven  by  Magnus.  They  drove  north  on 
Third  street  to  the  point  of  its  Intersection 
with  Green  Bay  avenue.  Third  street  runs 
directly  north  and  south,  while  Green  Bay 
avenue,  runs  northwest,  and  comes  into  Third 
street  at  an  acute  angle.  A  double  line  of 
street-railway  track,  owned  and  operated  by 
defendant,  runs  north  on  Third  street,  and 
turns  northwest  on  Green  Bay  avenue.  A 
large  car  bam  of  the  defendant  is  located  on 
the  east  side  of  Third  street  Just  opposite  its 
intersection  with  Green  Bay  avenue,  and 
eight  tracks  run  out  of  the  bam.  These 
tracks  mn  straight  west,  partly  across  Third 
street  and  then  curve  to  the  northwest,  and 
all  finally  come  Into  the  easterly  main  track 
of  the  line  by  means  of  switches.  The  plain- 
tiff and  his  companions  crossed  the  bam 
tracks,  and  then  turned  onto  Green  Bay  ave- 
nue, where,  according  to  their  testimony,  thay 
ran  into  a  large  pile  of  bard  snow  between 
the  easterly  track  and  the  sidewalk,  by 
means  of  which  the  sleigh  was  tipped  over 
and  they  were  thrown  out,  the  plaintiff  being 
seriously  Injured.  The  plaintiff's  claim  was 
that  this  pile  of  snow  was  placed  there  by 
the  defendant's  servants  In  clearing  away  the 
snow  from  the  tracks  in  front  of  the  cat 
bams.  The  defendant  denied  that  any  snow 
had  been  placed  there  by  its  employes.  The 
Jury  returned  the  following  special  verdict: 
"(1)  Was  the  plaintiff,  on  February  20,  1893. 
between  4  and  5  o'clock  a.  m.,  while  traveling 
on  and  along  Green  Bay  avenue.  In  the  Thir- 
teenth ward  of  the  city  of  Milwaukee,  Injur- 
ed by  reason  of  the  sleigh  In  which  he  was 
seated  being  tipped  oyer  and  he  thrown  out 
of  the  sleigh?  Ana.  by  Court  Tes.  (2)  Was 
the  proximate  cause  of  the  injury  a  pile  of 
snow  situated  on  the  east  side  of  Green  Bay 
avenue,  Just  north  of  the  intersection  of  Third 
street?  Ans.  Yes.  (3)  If  you  answer  the  sec- 
ond question  in  the  affirmative,  was  the  pile 
of  snow  placed  there  by  servants  or  employes 
of  the  defendant?  Ans.  Tes.  (4)  If  you  an- 
swer the  third  question  In  the  affirmative, 
were  the  servants  or  employes,  when  they 
piled  the  snow  there,  working  wittiln  t"j» 
scope  of  their  employment  or  with  the  knowl- 
edge and  consent  of  the  defendant?  Ana. 
Tes.  (3)  Was  Green  Bay  avenue,  at  the  {dace 
of  accident,  when  not  obstmcted,  adapted  or 
used  for  ordinary  travel,  from  curb  to  curb? 
Ans.  Yes.  (6)  Was  the  pile  of  snow  an  ob- 
Btractlon  to  travel  In  the  ordinary  tnrveled 
part  of  Green  Bay  avenue?  Ana.  Yea  (7) 
Was  the  pile  of  snow  an  obstractlon  to  travel 
on  Green  Bay  avenue,  between  the  east  and 
west  curbing  thereof?  Ans.  Yes.  (8)  Did  tbi 
pUe  of  snow  render  the  highway  dangerous 
or   unsafe   for   public  use?   Ans.    Tea.    (9) 
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Was  the  plaintiff's  drlrer  traveUiig  hi  the  or> 
dJnary  ti-aveied  part  of  the  highway  when 
the  sleigh  tipped?  Ana  Yes.  (10)  Was  there 
any  want  tit  oiUiaary  tare  on  tJie  jiarf  of  the 
plaintiff  or  the  driver  of  the  sleigh  which 
proximately  contributed  to  the  injury?  Ans. 
No.  (11)  Waa  there  any  want  of  ordinary 
care  on  the  part  of  the  defendant  or  its  serv- 
ants or  employes  which  was  the  proximate 
cause  of  the  Injury?  Ans.  Yes.  (12)  If  the 
court  should  be  of  the  opinion  that  the  plain- 
tiff is  entitled  to  recover,  at  what  sum  do  you 
assess  his  damages?  Ans.  91,200."  From 
Judgment  for  the  plaintiff  upon  this  verdict 
the  defendant  appealed. 

Miller,  Noyes,  MHIer  &  Wahl,  for  appel- 
lant.    Granger  &  Son,  for  respondent. 

WINSIiOW,  J.  (after  stating  the  facts).  It 
is  manifest  that  the  Judgment  is  sustained 
by  flndings  of  the  special  verdict,  and  exami- 
nation of  the  record  shows  that  there  was 
suttdent  evidence  to  sustain  the  findings. 
Therefore,  unless  oror  occurred  In  the  rul- 
ings upon  the  trial,  tibe  Judgment  most  be  taa- 
tained. 

It  is  claimed  by  defendant  that  testimony 
tending  to  show  the  deposit  of  plies  of  snow 
by  tlie  defendant's  onployes  in  other  places 
than  that  where  the  accident  occurred  was 
erroneously  admitted.  Doubtless,  the  testi- 
mony as  to  such  deposit  of  snow  should  be 
limited  to  the  immediate  vidnlty  of  the  place 
of  the  accident.  The  fact  that  snow  was  pil- 
ed by  the  employte  at  other  places  is  not 
proof  that  they  piled  It  at  the  place  of  the 
accident,  and  such  waa  evidently  the  view  of 
the  trial  Judge,  as  he  several  times  ruled  that 
such  testimony  must  be  confined  to  the  place 
of  the  accident.  It  Is  true  that  one  witness, 
who  lived  In  the  immediate  vicinity,  testified 
to  having  seen  snow  piled  in  several  different 
places  about  the  intersection  of  Third  street 
and  Oreen  Bay  avenue,  among  others  at  the 
exact  place  in  question,  and  a  motion  to 
strilce  out  the  entire  answer  was  overruled; 
but  this  motion  was  evidently  too  broad  In  its- 
scope,  as  the  answer,  so  far  as  it  pertained  to 
the  place  In  question,  was  certainly  compe- 
tent. On  examination  of  the  testimony  of  all 
the  witnesses  who  testified  upon  this  point, 
we  think  it  fairly  appears  that  the  testimony 
was  practically  confined  to  the  place  of  acci- 
dent or  its  immediate  vicinity. 

Two  plats  were  Introduced  in  evidence, 
showing  the  Intersection  of  the  two  streets 
and  the  location  of  the  main  and  switch 
tracks,  one  being  introduced  by  the  plaintiff, 
and  one  by  the  defendant  It  appears  that 
the  plalBtlfTs  plat  was  not  quite  accurate  In 
its  representation  of  the  places  where  the 
switch  tracks  Joined  the  main  track,  and  the 
reception  of  this  Inaccurate  plat  In  evidence 
is  alleged  a«  error.  The  Inaccnraey  In  this  re- 
gard is  not  disputed,  bat,  aa  the  Jury  had 
viewed  the  premiaes,  and  as  tt  does  not  ap- 
pear that  such  inaccuracy  could  have  any 
prejudicial  effect  on  the  determination  of  is- 


sues presented,  there  waa  no  error  committed. 

It  is  said  that  It  was  error  to  submit  to  the 
Jury  the  sixth,  seventh,  and  eighth  questions 
of  the  special  verdict,  for  the  reason  that  they 
presuppose  the  existence  of  a  pile  of  snow  In 
Green  Bay  avenue,  which  was  a  controvertf- 
ed  question.  The  fact  seems  to  have  been 
very  conclusively  proven  that  there  was  a 
pile  of  snow  at  the  place  in  questiott  at  th« 
time  of  the  accident;  but  even  If  there  were 
substantial  controveraiy  upon  the  point,  we 
atlU  think  there  was  no  prejudicial  error  in 
the  form  of  these  questions,  because  the  Jary 
had  been  previously  told,  in  substauce^  that 
if  they  answered  the  sucond  question  in  tlie 
negative,— that  is,  that  the  proximate  cause 
of  the  injury  was  not  a  pile  of  snow,— they 
need  not  answer  the  remaining  questions,. 
Thus  the  Jury  were  quite  plainly  told  that 
the  existence  of  the  pile  of  snow  was  a  ques- 
tion for  them  to  settle,  and  which.  If  settlecl 
in  the  negative,  was  decisive  of  the  case. 

In  the  closing  argument  the  phtlntlff's  coun- 
B^  used  the  following  language,  which  was 
excepted  to  by  the  defendant:  "Give  the 
plaintiff  such  sum— I  started  to  say  such  sum. 
as  would  be  a  pimlshment,  but  I  don't  say 
it;  I  take  tt  all  back."  The  remark  was  ln>- 
proper,  but  the  attention  of  the  court  does 
not  seem  to  have  been  called  to  It  in  any- 
way, nor  was  there  any  ruling  npon  It,  nor 
request  to  make  a  mtlng.  Furthermore  the 
damages  recova*ed  were  very  moderate,  con- 
sidering the  serious  nature  of  the  plaintiff's 
Injuries.  Under  these  circumstances  there  Is 
no  ecror.  Heacke  v.  Railway  Co.,  69  Wis. 
4f01,  34  N.  W.  243. 

Judgment  affirmed. 


BURNHAM  et  aL  v.  O'GRADT. 
(Supreme  C!onrt  of  Wisconsin.     June  20,  1895.) 

Surrender  op  Lease. 
Where  deferdant  was  in  possession  of  a 
building  under  a  lease  for  a  term  of  years,  re- 
tained the  keys  and  the  actual  possession  of 
the  lower  floor,  where  the  office  was,  the  fact 
that  he  moved  out  his  stock  and  paid  rent  np  to  u- 
certain  date,  under  a  verbal  agreement  between- 
him  and  the  lessor  that  the  lease  shonld  deter- 
mine at  that  date,  but  that  defendant  could  re- 
main in  the  office  until  the  building  was  rented, 
is  not  a  surrender  by  operation  of  law.  within 
Rev.  St.  S  2302,  proridinK  that  no  interest  in 
lands  shall  be  surrendered  unless  by  operation 
of  law  or  by  conveyance  in  writing. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty;  D.  H.  Johnson,  Judge. 

Action  by  John  F.  Bumham  and  others 
against  Michael  O'Grady  to  recover  rent. 
From  a  Judgment  for  plaintlffa,  defendant  ap- 
peals.   Affirmed. 

Action  to  recover  rent.  On  the  27th  day  of 
January,  18S8,  one  Jonathan  L.  Bumham 
(since  deceased)  leased  a  building  to  the  de- 
fendant for  the  term  of  five  years  from  May 
1,  1888,  at  the  annual  rental  of  $1,900,  pay- 
able in  equal  monthly  Installments.  The  de- 
fendant went  into  pessessien  of  the  building. 
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and  paid  rent  regularly  until  the  iBt  day  of 
March,  1892,  and  used  It  for  a  carriage  fac- 
tory and  Balesroom.  Jonathan  L.  Burnham 
died  testate  September  24,  1891.  His  will 
was  probated  October  10,  1891,  and  the  plain- 
tiffs, John  F.  Burnham,  Clinton  Burnham, 
and  Annie  L.  Towne,  were  doly  appointed 
executors  and  execattlx  of  the  will,  and  ad- 
ministered the  estate,  being  also  sole  heirs  at 
law  and  legatees  of  the  deceased.  The  estate 
was  closed  by  final  decree  November  T,  1892, 
and  the  i)er8onal  estate,  Including  the  rents, 
If  any,  due  under  the  lease,  was  assigned  to 
the  plaintiffs.  This  action  was  brought  to 
recover  the  rent  for  the  months  of  March, 
April,  May,  June,  and  up  to  the  12th  day  of 
July,  1892,  which,  it  is  admitted,  have  never 
been  paid.  The  defense  was  that  the  lease 
was  surrendered  and  canceled  by  mutual  con- 
sent, March  1,  1892,  and  the  possession  of  the 
premises  delivered  up  to  and  accepted  by  the 
plaintiffs  at  that  time.  There  was  some  con- 
flict in  the  evidence  as  to  the  facts  with  re- 
gard to  the  alleged  surrender.  The  defend- 
ant's testimony  was  to  the  effect  that  in  Feb- 
ruary, 1892,  be  talked  with  the  plaintiff  .Tobn 
F.  Burnham  about  giving  up  the  building, 
and  aslied  Burnham  what  he  would  charge  to 
cancel  the  lease,  and  Burnham  told  him  if 
be  would  send  a  check  for  the  rent  to  the  1st 
of  March  he  (Burnham)  would  release  him 
(O'Grady),  and  further  told  him  that  he  could 
stay  in  the  office  till  the  building  was  rented; 
that  he  moved  his  stock  of  carriages  out  of 
the  building  March  1st,  except  that  he  i-e- 
mained  in  possession  of  the  lower  floor,  where 
the  ofllce  was  located,  and  where  he  kept 
sample  buggies  for  sale,  and  bad  a  man  there 
part  of  the  time  until  the  12th  day  of  July, 
1892,  when  Burnham  told  him  he  had  rent- 
ed the  building,  and  he  moved  out  entirely 
and  gave  up  the  keys  of  the  building;  that 
he  sent  the  check  for  rent  to  March  1st  to 
.lohn  F.  Burnham,  about  February  20,  1892, 
and  that  immediately  thereaftw  one  Save- 
land,  Bumham's  bookkeeper,  sent  back  to  de- 
fendant the  lease  with  the  following  unsigned 
Indorsement  thereon:  "The  within  lease  is 
canceled  by  consent  of  John  L.  Burnham  es- 
tate, March  1,  1892."  That  about  the  1st  of 
March  Burnham  caused  "To  rent"  signs  to  be 
put  up  on  the  building,  and  thereafter,  and 
prior  to  his  surrender  of  the  keys  on  July 
12tb,  a  number  of  persons  came  to  look  at  the 
building  with  view  to  renting  it  The  clr- 
tnilt  judge  directed  a  verdict  for  the  plain- 
tiffs for  the  rent  from  March  1st  to  July  12th, 
and  from  judgment  thereon  the  defendant  ap- 
pealed. 

Somers  &  Dorr  and  Burke,  Robinson  & 
Geiger,  for  appellant.  Rogers  &  Mann  and 
Geo.  E.  Sutherland,  for  respondents. 

WINSLOW,  J.  (after  stating  the  facts).  At 
the  time  of  the  alleged  suri-ender  of  the  lease 
it  had  still  mote  than  a  year  to  run.  It  could 
only  be  surrendered,  therefore,  "by  act  or 
operation  of  law,"  or  by  an  instrument  in 


writing  "subscribed  by  the  party"  «irrender- 
ing  the  same.  Rev.  St  |  2302.  It  is  not 
claimed  that  there  was  any  surrender  by  in- 
strument in  writing  such  as  the  statute  re- 
quires, therefore  the  only  question  is  whether 
there  was  a  surrender  by  operation  of  law. 
Such  a  surrender  arises  where  the  lessee 
actually  surrenders  possession  of  the  premises 
to  the  lessor,  who  accepts  the  same,  and  takts 
possession  of  the  premises  himself  or  leases 
them  to  another.  Witman  v.  Watry,  81  Wis. 
638;  Kneeland  ▼.  Schmidt  78  Wis.  »i5,  47 
N.  W.  438.  We  have  been  referred  to  no 
authority  holding  that  a  surrender  can  be  im- 
plied by  operation  of  law  when  the  tenant 
still  retains  possession  as  tenant  of  the  leased 
premises  or  any  material  portion  of  the  same. 
On  the  other  hand,  it  seems  manifest  that  the 
first  essential  and  fundamental  fact  whidi 
must  be  present  to  constitute  a  surrender  by 
operation  of  law  from  the  acts  of  the  parties 
is  the  surrender  by  the  tenant  of  the  leased 
premises.  Without  this  fact  there  is  no  sev- 
erance of  the  rdatlon  of  lanJIord  and  tenant, 
and  unless  this  rdation  be  ended  It  is  certain 
that  the  lease  cannot  be  held  to  be  sorren- 
dered,  because  an  effective  surrendv  most. 
of  necessity,  put  an  end  to  that  rdatlon.  Id 
the  present  case  the  tenant  retained  the  keys 
of  the  building  and  the  actual  possession  of 
the  lower  floor  until  the  12th  day  of  Jxfly. 
therefore  it  cannot  be  held  that  there  was  a 
surrender  of  the  lease  prior  to  that  time. 
Judgment  afllrmed. 


In  re  SCHUMAKER  et  aL 

(Supreme  Court  of  Wisconsin.     June  20,  18%.> 

Appealable  Okder— Writ  or  Probibit:ok. 

1.  Under  Rev.  St  {  3069,  as  amended  hj 
Laws  1895,  c.  212,  providing  that  appeals  8h.ill 
lie  only  from  final  orders  in  special  proceeding!-, 
an  order  of  reference  of  the  issues  In  a  procee<)- 
ing  for  the  incorporation  of  a  village  is  not  ap 
pealable. 

2.  A  writ  of  prohibition  will  not  issue  to 
stay  a  special  proceeding  for  the  incorporation 
of  a  village  on  the  groimd  that  the  statnte  au- 
thorizing the  incorporation  of  villages  Is  uncoii- 
stitutional. 

Petition  by  !•.  P.  Schumaker  and  othos  for 
the  incorporation  of  a  village  to  include  part  of 
the  territory  of  another  village,  to  wblcb  tin- 
latter  filed  an  answer.  From  an  order  refer- 
ring the  Issues  to  a  referee,  the  town  api>e3iK 
and  moves  for  a  stay  of  proceedings  and  a 
writ  of  prohibition.     Denied. 

J.  C.  Klelst  and  Rublce  H.  Cole,  for  peti- 
tioners.  J.  L.  0'C<onnor,  for  respondent 

WINSLOW,  J.  Schumaker  and  others  made 
petition  to  the  circuit  court  of  CUilumet  counrr. 
under  the  provisions  of  section  854  et  sei). 
Rev.  St.,  tor  the  Incorporation  of  certain  ter- 
ritory as  a  village.  Three-fourths  of  the  ter- 
ritory of  the  proposed  village  was  situated  lu 
the  town  of  Rantoul,  and  this  town  appeared 
and  filed  an  answer  to  the  petition,  raldng 
certain  issues  thereon,  which  Issues  were^  by 
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order  of  the  court,  referred  to  Joseph  B.  Reyn- 
olds, Esq.,  for  examination  and  report  there- 
on. The  referee  proceeded  to  take  testimony, 
but  before  he  bad  concluded  hla  bearing  or 
made  his  report,  and  on  the  9th  of  May,  1895, 
the  town  of  Rantoul  served  notice  of  appeal 
from  the  order  of  reference;  and  It  now  makes 
a  motion  In  this  court  fOr  an  order  staying 
all  proceedings  In  the  circuit  court  and  before 
the  referee,  pending  the  appeal,  and  requiring 
the  ti-ansmisslon  to  this  court  of  all  the  origl- 
iial  papers  In  the  proceeding.  Tliere  is  one 
sufficient  reason  why  this  tfiotlon  will  not  be 
granted,  and  that  reason  is  that  the  order  of 
reference  is  not  an  appealable  order.  The 
proceeding  to  lncori)orate  a  village  is  a  sx)ecial 
proi-eedlng,  and  not  an  action.  The  order  of 
reference  is  simply  an  Interlocutory  order,  and 
the  statute  governing  appeals  from  orders  In 
special  praceedings  grants  an  api)eal  only  from 
a  final  order.  Rev.  St  {  3069,  as  amended  by 
chapter  212,  Laws  1M>5. 

A  motion  is  also  made  by  the  town  of  Ran- 
toul for  a  writ  of  prohibition,  directed  to  the 
circuit  Judge  and  to  the  referee  aforesaid,  pro- 
hibiting* tbeqi  from  taking  any  fiu-ther  pro- 
ceedings In  the  matter  of  the  application  for 
Incorporation,  on  the  ground  that  the  stat- 
utes authorizing  the  incorporation  of  villages 
by  the  circuit  court  are  unconstitutional  be- 
cause they  attempt  to  confer  on  the  court  leg- 
islative power.  The  writ  of  prohibition  is  is- 
sued only  In  cases  of  extreme  necessity,  and 
not  for  ^evances  which  may  be  redressed  by 
ordinary  proceedings  at  law  or  In  equity. 
State  V.  Evans,  88  Wis.  253,  flO  N.  W.  433. 
We  perceive  no  extreme  necessity  in  this  case, 
and  no  reason  why  the  remedies  at  law  are 
not  ample,  In  case  an  order  of  Incorporation 
is  made  by  the  court  below.    Motions  denied. 


HEATH  v.  STEWART  et  al. 
(Supreme  Court  of  Wisconsin.     June  20,  1895.) 

ACOIDBNT  AT  RaILBO.^D  CltOaSINO— NbOUOBXOS — 

Undbk  Spkkd. 

1.  PlaintlfT  was  approaching  with  a  ten  in 
four  separate  railroad  trncks  crossing  a  highway 
in  an  unincorporated  village.  Plaintiff  was  not 
fumiliar  with  the  locality,  and  his  view  of  the 
tracks  was  partially  obstructed.  He  stopped 
to  look  and  listen  at  the  last  place  where  ho 
could  see  the  tracks  before  driving  across,  and. 
after  passing  the  obstruction,  looked,  but  did 
not  see  the  train  approaching  until  he  was  on 
the  track.  Only  one  wbiKtle  was  sounded,  the 
hell  was  not  rung  continuously,  and  the  train 
was  run  at  a  speed  of  about  35  miles  per  hour. 
Jlrld,  that  the  evidence  was  sufficient  to  estab- 
lish defendant's  negligence,  and  that  plaintiff 
had  exercised  due  care. 

2.  Though  Rev.  St.  i  4972,  subd.  5,  limit- 
ing the  speed  of  trains  in  cities  luid  villages,  does 
not  apply  to  unincorporated  hamlets,  it  is  for 
the  jury  to  say  whether  the  speed  of  a  train 
crossing  a  stteet  in  such  hamlet  was,  under  all 
the  circumstances  of  the  case,  negligence. 

Appeal  from  circuit  court,  Clark  county; 
W.  P.  Bailey,  Judge. 

Action  by  Horace  Heath  against  John  A. 
Stewart  and   another,  as   receivers  of  the 


Wisconsin  Central  Railway  Company,  for 
personal  Injuries.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

The  plnintlff  sues  to  recover  damages  for 
personal  Injuries.  On  the  3d  day  of  Febru- 
ary, 18S7,  be  was  driving  a  four-mule  team 
attached  to  a  pair  of  bobsleighs,  with  a 
heavy  load  of  hardwood  lumber  thereon, 
across  the  railway  tracks  operated  by  the 
defendants  at  the  village  of  Spencer  In  Mar- 
atiion  county,  when  he  was  run  Into  by  a 
train,  and  seriously  Injured.  A  judgment  in 
favor  of  plalntlfT  upon  a  former  trial  of 
the  case  was  reversed  by  this  court  for  er- 
ror In  the  admission  of  evidence,  and  will 
be  found  reported  under  the  title  of  Abbot  v. 
Heath,  84  Wis.  314,  54  N.  W.  574.  The  neg- 
ligence on  the  part  of  defendants'  servants, 
which  was  claimed  by  the  plaintiff  as  a 
ground  for  recovery,  consisted  in  the  leaving 
of  a  freight  car  within  the  limits  of  the 
highway  In  such  a  manner  as  to  obstruct 
the  view  of  the  track,  and  In  falling  to  give 
proper  signals  of  the  approach  of  the  train, 
and  in  running  It  at  a  dangerous  and  negli- 
gent high  rate  of  speed,  and  in  failing  to  keep 
a  proper  lookout  The  Jury  found  the  fol- 
lowing special  verdict:  "(1)  Was  the  plain- 
tiff injured  by  reason  of  a  collision  with  an 
engine  and  train  operated  by  the  defendants 
on  the  Sd  day  of  February,  1887,  at  the  in- 
tersection of  their  main  track  of  road  and 
Clark  street,  so  called.  In  the  village  or 
hamlet  of  Spencer?  Ans.  Yes.  (2)  Was  the 
whistle  upon  said  engine  blown  prior  to  Its 
approach  to  said  Clark  street  crossing?  Ans. 
Yes.  (3)  If  your  answer  to  the  preceding 
question  shall  be  'Yes,'  then  state  how  many 
times.  Ans.  Once.  (4)  Was  the  bdl  upon 
said  engine  ringing  continuously  from  the 
whistling-post  crossing  to  the  time  when  the 
engine  was  reversed?  Ans.  No.  (5)  If  your 
answer  to  the  preceding  question  be  'Yes,' 
then  state  how  near  to  the  Clark  street  cross- 
ing  It   continued   to   ring.    Ans.  .    (6) 

At  what  rate  of  speed  was  the  train  in  ques- 
tion moving  at  the  time  the  engine  was  re- 
versed? Ans.  Thirty-flve  miles  per  hour. 
<7)  Was  such  rate  of  speed  unnecessarily 
dangerous  to  travelers  upon  Clark  street. 
who  might  have  occasion  to  cross  said  tracks 
at  the  point  of  intersection?  Ans.  Yes.  (8) 
Could  the  plaintiff.  If  he  looked,  have  seen 
the  train  when  he  was  between  Bresnahan's 
saloon  and  the  box  car,  if  such  train  was 
within  1,500  feet  of  Clark  street  crossing? 
Ans.  No.  (9)  Could  the  plaintiff,  If  he  looked, 
have  seen  the  train  after  passing  the  box 
car,  In  time  to  have  stopped  bis  team  before 
crossing?  Ans.  No.  (10)  As  the  plaintiff  ap- 
proached the  track  at  Clark  street  did  he 
look  northward,  and  listen,  to  ascertain  If  a 
train  was  approaching?  Ans.  Yes.  (11)  At 
what  place  or  places,  with  reference  to  Bres- 
nahan's saloon  and  the  box  car,  did  he  so 
look,  if  your  answer  to  the  preceding  ques- 
tion shall  be  'Yes'?  Ans.  In  front  of  Bres- 
nahan's saloon.     (12)  How  many  fget  .west 
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of  the  main  track  was  he  when  he  first  saw 
or  learned  the  approach  of  the  train?  Ans. 
Eighteen  feet.  (13)  Were  the  acts  or  omis- 
sions on  the  part  of  the  defendant's  ser- 
vants, if  any  such  shall  be  the  result  of  your 
answers  to  the  preceding  questions,  such 
acts  or  omissions  as  constituted  a  want  of 
ordinary  care  under  the  circumstances  on 
their  part?  Ans.  Yes.  (14)  Were  such  acts 
or  omissions  a  proximate  cause  of  the  plain- 
tiff's Injuries?  Ans.  Yea.  (15)  Was  the 
plaintiff  guilty  of  any  want  of  ordinary  care 
which  contributed  to  bis  Injuries,  in  the 
manner  In  which  be  approached  or  attempt- 
ed to  pass  over  the  track?  Ans.  No.  (18) 
Are  tbe  injuries  which  the  plaintiff  recelred 
as  a  result  of  such  collision  permanent  In 
their  character?  Ans.  Yes.  (17)  If  your 
answer  to  the  preceding  question  shall  be 
'Yes,'  then  state  what  particular  injury  Is  so 
permanent.  Ans.  Injuries  to  the  spine.  (18) 
What  sum  will  compensate  tbe  plaintiff  for 
tbe  Injuries  he  sustained?  Ans.  10,000." 
Prom  Judgment  in  favor  of  tbe  plaintiff  oa 
this  verdict  the  defendants  appealed. 

T.  H.  Gill  (P.  S.  Abbot,  of  counsel),  for  ap- 
pellants. Ring  &  Youmans  and  Fethers,  Jef- 
fris  &  Ftfield,  for  reejpondent. 

WINSLOW,  J.  (after  stating  the  facts). 
The  important  contentions  made  by  tbe  ap- 
pellants are  that  the  evidence  shows  that  tbe 
plaintiff  was  guilty  of  contributory  negli- 
gence, and  that  the  evidence  and  v»dlct 
show  that  the  defendants  were  not  negli- 
gent. These  questions  may  properly  be  con- 
sidered together,  and  their  consideration  re- 
quires 8  brief  review  ot  the  evidence.  The 
hamlet  of  Spencer,  where  tbe  accident  hap- 
pened, is  an  unincorporated  village  in  Mara- 
thon county,  with  a  population  of  from  500  to 
300  people,  and  tbe  railroad  operated  by  tbe 
defendants  runs  through  it  In  a  general  nortb- 
erly  and  southerly  direction.  Clark  street  Is 
the  principal  street  of  tbe  village,  and  runs 
due  east  and  west,  crossing  tbe  railroad  track 
about  300  feet  north  of  the  defendants'  pas- 
senger station.  There  are  four  railroad 
tracks  crossing  (Jlark  street,  about  80  feet 
distant  from  each  other,  and  all  crossing  at  a 
more  or  less  acute  angle.  Beginning  at  the 
west,  these  tracks  are  called  tbe  "switch 
track,"  the  "passing  track,"  the  "main 
track,"  and  tbe  "station  track."  From  100 
to  125  teams  cross  these  tracks  dolly  on  Clark 
street,  the  principal  travel  being  from  10 
o'clock  a.  m.  to  4  o'clock  p.  m.  The  plaintiff 
was  a  farmer  and  teamster,  who  lived  about 
12  miles  from  Spencer,  and  on  the  day  of  the 
accident  be  had  been  engaged  to  drive  a 
fom--mule  team  attached  to  bobsleighs  loaded 
with  a  heavy  load  of  hard- wood  lumber  and 
tlmt>er  to  tbe  depot  at  Spencer.  The  team 
and  load  together  were  more  than  40  feet  in 
length.  He  arrived  at  Spencer  a  little  before 
1  o'clock  p.  m.,  drove  into  Clark  street,  and 
approached  the  railroad  crossing  from   tbe 


west.     There  were  two  obstmctioiia  iaterter- 
lug  with  a  northward  view  of  tbe  railroad 
tracks.     These    obstructions    were    Bresna- 
han's  saloon,  and  a  box  car,  wbicb  was  atand- 
ing  on  the  switch  tmck,  both  beln^  on  tlte 
north  side  of  Clark  street    l^e  former  is  a 
frame  building,  20  feet  wide,  fronting  doe 
south,  standing  close  to  tbe  rigbt  of  way,  and 
about  30  feet  distant  from  the  switch  track 
and  tbe  box  car.    The  box  car  stood  partially 
within  the  limits  of  the  street.  ItB  aouUi  end 
being  close  to  the  traveled  track  at  Clark 
street     From    the*  box   ear  to  tbe   iwsring 
track  tbe  distance  was  less  than  30  feet,  and. 
as  before  stated,  from  the  paaslng  track  to 
tbe  main  track  was  about  30  feet     Tbere  is 
considerable  evidence  tending  to  show  that 
there  were  piles  of  staves  and  lumber  stand- 
ing  west  of  the  track  and  nortb  of  Clark 
street,  which  would  Interfere  to  some  extent 
with  the  sight  of  a  train  coming  from  the 
nortb.     The  plaintiff  testifies  that  he  did  not 
know  which  of  the  four  tracks  was  tbe  main 
track.     A  man  was  driving  another  team, 
with  a  load  of  lumber,  ahead  of  the  plaintUT. 
and  according  to  the  plaintiff's  tj^tbnony  he 
(plaintiff)  stopped  his  team  when  bis  moles 
were  in  front  of  Breuiahan's  saloon,  to  look 
and  Usteo,  and  to  give  the   man  ahead  a 
chance  to  cross.     Plaintiff  also  testifies  that 
the  man  ahead  hollered  back  to  him  that 
they  were  late,  or  that  the  train  had  eone. 
After   looking  and    listening,   the   p'^'nti'T 
started  his  team  towards  the  tracks  at  tbe 
rate  of  two  or  three  miles  an  hour,  and  pass- 
ed the  saloon  and  the  box  car.     He  testifies 
that  he  was  standing  on  tbe  front  end  of  tbe 
load;  that;  after  passing  tbe   box   car,   be 
looked  up  and  down  tbe  track  for  tialiis; 
that  he  heard  no  signals;  and  that  wbea  bis 
leadera  were  on  the  main  track  be  first  saw 
the  train  approaching  rapidly  from  tbe  north. 
What  tbe  plaintiff  did  at  this  time  is  not  vciy 
cortain.     He  himself  cannot  tell  witb  any 
degree  of  certainty.     He  seems  to  have  struck 
bis  mules  with  the  whip  In  an  endeavor  to 
get  the  load  across  the  track.    He  testifies 
that  he  Jumped  from  the  load.     It  is  a  fact. 
however,  that  the  mules  got  across  the  track 
in  safety.    The  engine  pilot  struck  tbe  load 
Jnst  back  of  the  front  sled.    The  lumber  was 
scattered  along  the  west  side  of  tbe   track 
for   some  distance,    and   the  plalntllT    was 
picked  up  30  feet  or  more  south  of  tbe  plac^- 
of  collision,  and  about  the  same  distance  west 
of  the  main  track,  seriously  injured.      Tlw 
engineer  of  the  train  did  not  see  the  plain- 
tifTs  team  until  the  engine  was  abotrt  100  or 
150  feet  from  them,  when  be  reversed   tbe 
engine.    Tbe  train  was  the  regular  eoutb- 
bound  train,  due  at  Spencer  at  1K)3  p.  m.,  and 
saems  to  have  been  on  time,  and  was  to  stop 
at  the  station.     Its  speed  between  statians 
was  about  35  miles  an  hoar.     Its  speed  at  tke 
time  when  tbe  engine  was  reversed  was  vari- 
ously estimated  by  the  witnesses,  some  of 
whom  placed  it  as  high  as  35  miles  an  faoar. 
being  the  speed  which  the  Jury  found.    Tbere 
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•was  another  street  ctobsIdk  abont  250  feet 
north  of  Clark  street,  and  there  was  teetl- 
raoay  tending  to  show,  as  the  Jury  found,  that 
the  engine  whistle  was  blown  but  once  on 
approaching  Clark  street.  The  day  was  cold, 
and  the  plaintiff  had  some  mnffllng  about  his 
head  and  ears,  but  he  claims  that  It  did  not 
Impair  his  hearing.  This  statement,  though 
Incomplete,  covers,  we  think,  all  the  facts 
necessary  to  be  stated  In  passing  upon  th« 
two  questions  which  we  are  considering. 

In  support  of  the  contention  that  the  plain- 
tiff's own  evidence  shows  him  to  have  been 
guilty  of  contributory  negligence,  much  rrii- 
auce  is  placed  on  the  case  of  Nelson  v.  Rail- 
way Co.,  88  Wis.  392,  60  N.  W.  708,  and  It 
Is  argued  that  the  cases  are  substantially 
alike.  We  do  not  so  regard  the  two  cases. 
In  the  Nelson  Case  It  appeared  that  the 
plaintiff  was  approaching  a  single  railroad 
track,  where  he  knew  trains  were  to  be  ex- 
pected at  any  time.  He  stopped  for  a  little 
time  in  front  of  a  building  near  the  track 
which  cot  off  his  view  of  the  track  entirely, 
and  then  drove  out  towards  the  track,  from 
12  to  14  feet,  without  looking.  In  that  case 
it  was  said  that  the  case  was  not  like  a  case 
where  one  was  advancing  steadily  along  a 
street,  and  has  his  view  momentarily  cut  off 
by  a  building,  he  having  looked  before  he 
passed  behind  the  building.  The  present  case 
is  complicated  with  nnmerous  circumstances 
which  were  not  present  in  the  Nelson  Case, 
and  which  must  be  considered  In  jmdglng  of 
the  plaintiff's  conduct.  In  this  case  the  plain- 
tiff was  approaching,  with  a  very  long  and 
unwieldy  team  and  load,  four  separate  rail- 
road tracks,  with  which  he  was  not  familiar, 
on  any  one  of  which,  so  far  as  he  knew,  a 
moving  train  might  be  expected  as  well  as 
upon  another.  He  stopped  to  look  and  to 
listen  at  the  last  place  where  he  could  obtain 
a  view  to  the  northward  before  commencing 
to  cross  the  tracks.  It  Is  said  that  he  did  not 
look  to  the  northward  at  the  very  moment 
when  he  emerged  from  behind  the  box  car, 
and  that.  If  be  had  so  looked,  he  would  cer- 
tainly have  seen  the  approaching  train  before 
he  arrived  at  a  point  18  feet  from  the  main 
track.  But  It  must  be  remembered  that  thf 
plaintiff  had  his  four-mule  team  to  direct, 
and  that  he  had  also  to  watch  for  possible 
trains  on  four  tracks  in  two  different  dlreo 
tlMis.  He  was  not  an  unincumbered  foot 
passenger,  but  In  charge  of  valuable  animals 
and  property.  Possibly  he  did  not  see  the 
train  at  the  first  moment  possible  (although 
this  is  by  no  nseans  clear),  but  we  do  not  feel 
that  we  can  aay,  nnder  all  the  circumstances 
that  surrounded  him,  that  he  failed  to  exer- 
cise ordinary  care.  Nor,  on  the  other  hand, 
can  we  say  that  the  evidence  falls  to  Justify 
the  Jury  in  finding  that  the  negligent  hand- 
ling of  the  train  was  the  cause  of  the  colli- 
sion. The  Jury  found  that  but  one  whistle 
was  sounded,  that  the  bell  was  not  rung  con- 
tlntiously.  and  that  the  train  was  run  at  an  un- 
necessarily dangerous  rate  of  speed,  viz.  at  the 


rate  of  35  miles  an  hour.  They  also  found  that 
all  of  these  acts  and  omlssiona  constituted  a 
want  of  ordinary  care  on  the  part  of  the  de- 
fendant, and  that  they  were  the  proximate 
cause  of  the  accident.  We  think  there  was 
sufficient  evidence  to  support  all  of  these  find- 
ings. It  Is  undoubtedly  true,  as  contended  by 
the  appellant,  that  the  statute  limiting  the 
speed  of  trains  in  cities  and  villages  to  six 
miles  per  hour  does  not  apply  to  this  case, 
because  the  village  of  Spencer  was  an  unin- 
corporated village.  Rev.  St.  {  4972,  subd.  5. 
It  does  not  result  from  this,  however,  that  a 
railway  train  may  be  driven  at  any  rate  of 
speed  that  the  engineer  may  choose  across 
the  streets  of  an  unincorporated  village. 
There  will  frequently  be  crossings  whose  sur^ 
roundlngs  will  demand  that  the  engine  be 
driven  slowly  and  carefally.  It  Is  argued 
that,  there  being  no  statutory  limitation  on 
the  speed  In  the  present  case,  there  are  no 
facts  from  which  It  can  be  properly  found 
that  the  speed  of  the  train  in  question  was 
ne^lgently  high.  We  think  the  drcnmstan- 
ces  amply  warrant  the  submission  of  the 
question  to  the  Jury.  Here  was  a  busy  ham- 
let, whose  main  street  crossed  the  railroad 
tracks  of  the  defendants  on  grade.  It  was  a 
frequently  traveled  street  The  approach  to 
the  tracks  was  obscured  by  bufldings,  and  at 
the  time  of  the  accident  additionally  obsctired 
by  the  freight  car  which  had  been  left  stand- 
ing partially  in  the  street  These  facts  all 
bave  a  legitimate  bearing  on  the  question 
whether  the  speed  of  the  train  at  the  time 
was  negligently  high,  and  we  cannot  say  that 
the  finding  of  the  Jury  in  this  regard  Is  not 
supported  by  the  facts  and  circumstances  of 
the  case. 

Some  minor  questions  are  raised  by  the  ap- 
pellants, but  we  do  not  deem  it  necessary  to 
discuss  them.  It  is  sufficient  to  say  that  we 
have  found  no  errors  in  the  record  warrant- 
ing a  reversal.  The  case  seems  to  bave  been 
fairly  tried,  and  the  findings  of  the  Jnry  are 
Justified  by  tbe  evidence,  and  sustain  the 
Judgment  It  is  said  that  the  damages  are 
excessive,  but  we  cannot  so  hold.  Upon  the 
whole  record,  the  Judgment  is  right,  and  must 
be  affirmed.     Judgment  affirmed, 


PBAKB  V.  BUELL. 
(Supreme  Court  of  Wisconsin.     Jnne  20,  1895.) 

PbSADINO  —  COSCI.CSIONS  oi  L*w  —  Demdbreb — 
NEOLieENCE— DASaSKOCS  Pkbmiseb. 

1.  An  allegation  that  It  was  defendant's 
duty  to  adopt  certain  precautiona  to  avoid  injury 
to  others  is  a  conclusion  of  law,  which  is  not 
admitted  by  a  demnrrer. 

2.  Plaintiff  alleged  that  bis  intestate  was 
Invited  by  defendant  into  an  nncoaipleted  bnild- 
ing,  to  make  certain  estimates.  At  the  head  of 
the  Btairs  there  was  a  hallway.  In  which  there 
was  a  partially  open  window.  Deceased  fol- 
lowed defendant  up  the  stairs,  thmst  his  head 
through  tbe  window,  without  knowIedf;e  that  tlie 
window  was  part  of  the  elevator  shaft,  and  was 
struck  by  the  descending  elevator.  HM,  that 
defendant  was  not  guilty  of  any  bceacii  of  doty 
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to  the  deceased,  and  therefore  the  facta  alleged 
did  not  coDsCitntu  a  cause  of  action. 

Apiwal  from  superior  court,  Milwaukee 
county;  J.  O.  Ludwig,  Judge. 

Action  for  damages  by  W.  A.  Peake,  as  ad- 
ministrator of  the  estate  of  Peter  F.  Parma- 
lee,  deceased,  against  Thomas  W.  Buell,  for 
negligently  causing  the  death  of  his  Intestate. 
From  an  order  overruling  his  demurrer  to  the 
complaint,  defendant  appeals.    Reversed. 

The  complaint  alleges,  in  effect,  that  the  de- 
fendant, September  7, 1883,  owned  the  flve-sto- 
ry  brick  store  buUdlng,  with  basement,  therein 
described,  which  was  newly  built;  that  the 
same  was  then  occupied  and  used  as  a  whole- 
sale and  retail  furniture  store,  salesroom,  and 
warehouse  by  tenants  of  the  defendant;  that 
aome  parts  thereof  remained  unfinished  and 
unplastered;  that  September  7,  1893,  the  de- 
ceased was  a  plasterer  and  a  stone  mason  by 
trade;  that  on  that  day  the  deceased,  together 
with  this  plaintiff,  who  were  members  of  the 
same  firm,  met  the  defendant,  and  entered  In- 
to conversation  with  him  about  plastering  on 
the  third  and  fourth  floors  of  said  building; 
that  the  defendant  stated  that  the  rooms  on 
the  third  and  fourth  floors  were  then  un- 
plastered, and  that  he  had  a  Job  of  plastering 
there  to  be  done;  that  be  then  and  there  In- 
vited the  deceased  and  this  plaintiff  to  go 
with  him  into  said  store  building,  and  look 
at  and  examine  said  Job  of  plastering  to  I>e 
done  therein,  and  to  make  a  bid  thereon;  that 
the  deceased,  in  company  with  the  defendant 
and  this  plaintitf,  proceeded  up  several  flights 
of  stairs  in  said  building,  until  they  reached 
an  open  space  or  landing  at  the  head  of  said 
stairs  on  said  fourth  floor;  that  said  place  of 
landing  is  about  8  feet  square,  with  a  door  at 
the  right-hand  side  as  you  go  forward,  open- 
ing into  a  large  storeroom  on  said  fourth  floor, 
and  that  there  is  a  narrow  corridor  leading 
back  from  said  space  or  landing  on  said  right- 
hand  side  a  distance  of  about  20  feet  to  a  sec- 
ond door,  which  also  opens  Into  said  store- 
room on  said  fourth  floor;  that  in  the  east 
wall  surrounding  said  since  or  landing,  and 
directly  in  front  of  and  before  the  stairway, 
there  is  a  large  window,  composed  of  an  up- 
per and  lower  sash,  each  sash  containing  a 
single  pane  of  glass,  36  Inches  square  In  size, 
said  sash  being  hung  on  pulleys,  and  weight- 
ed, and  being  easily  raised  or  lowered,  said 
sash  being  in  all  6%  feet  in  height  by  3^  feet 
in  width;  that  the  lower  sill  of  said  window 
is  about  4  feet  above  the  level  of  the  floor  of 
said  space  or  landing;  that  said  window 
opens  into  a  large  elevator  shaft.  In  which 
there  was  in  use  and  running  at  the  time  a 
large  freight  elevator,  constructed  and  placed 
therein  by  the  defendant;  that  said  elevator 
sliaft  is  8^  by  8%  feet  in  dimensions,  and  Is 
well  lighted,  having  windows  opening  into  it 
from  the  outside  on  the  rear  of  said  building, 
and  also,  in  addition  thereto,  receiving  light 
through  the  wire  doors  opening  into  said  ele- 
vator from  the  several  floors  through  which  it 
passes,  on  all  of  which  said  floors  there  is 


good  and  sufficient  light;  that  said  elevator 
shaft,  looking  through  said  window,  has  the 
appearance  of  a  large  unoccupied  rooai  with- 
in; that  September  7, 1893,  said  deceased,  fol- 
lowing after  the  defendant  and  this  itiaintiff 
to  the  space  or  landing  at  the  bead  of  the 
stairs  on  the  fourth  floor,  and  going  and  be- 
ing there  for  the  purpose  of  examining  said 
building  and  storerooms  therein  for  tbe  pur- 
pose of  making  estimates  and  bids  upon  said 
Job  of  plastering  therein,  as  aforesaid,  with- 
out knowledge  that  the  room  appearing  -within 
through  said  open  wlnuow  was  a  portion  of 
said  elevator  shaft,  said  window  being  then 
and  there  open,  and  the  lower  sash  raised  to 
a  sufficient  height,  looked  through  said  open- 
ing; that  at  that  time,  and  then  and  there, 
the  said  freight  elevator  in  said  elevator  sliaft 
was  being  opeiated  by  the  defendant's  ten- 
ants, and  was  then  and  there  descending  from 
the  fifth  floor  above,  and,  without  noise  or 
wammg  of  any  kind  whatever,  descended  up- 
on and  struck  the  said  deceased  upon  the 
head,  injuring,  crushing,  mangling,  Tnaiining, 
and  bruising  said  deceased,  and  catching  and 
holding  him  fast  between  the  under  side  of  tbe 
fioor  of  said  elevator  and  the  lower  sill  of  said 
window;  that  it  was  the  duty  of  the  defendant 
to  erect,  put  up,  and  maintain  in  and  about 
said  elevator  shaft  and  in  the  place  where  said 
window  was  located,  and  the  opening  thereiu. 
good  and  sufficient  guards,  locks,  bolts,  bars, 
defenses,  and  protection  over  and  above  said 
window,  and  the  opening  caused  thereby  into 
said  elevator  shaft,  and  to  keep  the  same 
closed  and  properly  barred  and  guarded,  and 
to  give  notice  by  proper  signs  and  marks  and 
otherwise  of  the  location  of  said  elevator 
shaft  and  the  freight  elevator  in  use  therein; 
that  disregarding  said  duty,  and  by  tbe  wrons- 
ful  acts,  neglect,  and  default  of  the  defendant, 
his  agents  and  servants,  in  failing  to  so  gnard 
said  opening,  the  deceased  was  maimcil, 
bruised,  and  injured  as  aforesaid;  that  said 
deceased  was  at  the  time  39  years  of  age,  in 
good  health,  and  in  full  strength  and  vigor, 
and  earning  $4  per  day,  and  had  a  one-thini 
intei-est  in  said  firm,  amounting  to  $300  per 
month;  that  said  deceased  died,  by  reason  of 
said  injuries,  September  7,  1893,  leaving,  him 
siuvlvlng,  his  widow,  who  was  entirely  '  de- 
pendent upon  him  for  support;  that  March  27. 
1894,  this  plaintiff  was  appointed  sole  admin- 
istrator of  the  estate  of  said  deceased,  and 
he  has  since  q<ialified  as  such,  and  entered  up- 
on the  discharge  of  his  duties.  Wherefort- 
Judgment  is  demanded.  To  that  complaint 
the  defendant  demurred,  on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  From  an  order  overrulin;: 
that  demurrer,  tbe  defendant  brings  this  ap 
peal. 

George  B.  Sutherland,  for  appellant.  Kdly 
&  Kelly,  for  respondent 

CASSODAY,  J.  (after  stating  the  CactsV 
The  portions  of  the  complaint  alleging,  in 
effect  that  It  was  the  duty  of  the  defendant 
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to  erect  put  up,  and  maintain  guards,  locks, 
bolts,  bars,  defenses,  and  protection  over  and 
above  the  window  mentioned,  and  the  open- 
ing Into  the  elevator  shaft  thereby  caused, 
and  that  he  disregarded  and  neglected  such 
duty  by  allowing  the  window  to  remain  open 
aud  unguarded,  must  be  regarded  as  the 
pleader's  conclusions  of  law  from  the  facts 
therein  alleged.  While  a  general  demurrer  is 
an  admission  of  all  facta  stated  in  the  plead- 
ing demurred  to,  yet  It  does  not  admit  such 
mere  conclusions  of  law.  Pratt  v.  Lincoln 
Co.,  61  Wis.  62,  20  N.  W.  726,  and  cases 
there  cited.  Counsel  for  the  plaintiff  is  un- 
doubtedly correct  in  contending  that  "where 
the  owner  of  land,  expressly  or  by  implica- 
tion. Invites  others  to  come  upon  his  land,  if 
he  permits  anything  in  the  nature  of  a  snare 
to  exist  thereon,  which  results  in  injury  to  one 
availing  himself  of  the  invitation,  and  who  at 
the  time  Is  exercising  ordinary  care,  such  own- 
er is  answerable  for  the  consequences."  Beck 
V.  Carter,  68  N.  Y.  283.  Counsel  has  cited 
numerous  other  cases  to  the  same  effect,  nota- 
bly Elliott  V.  Pray,  10  AUen,  378,  where  there 
was  a  trapdoor  negligently  left  open  on  the 
way  leading  to  a  stairway;  and  Parker  v. 
Publishing  Co..  69  Me.  173,  where  the  door 
leading  from  a  dark  room  into  an  elevator 
shaft  had  been  left  open  after  business 
hours;  and,  although  the  judgment  against 
the  defendant  was  reversed  for  error,  yet  it 
was  held,  in  eftect,  that  the  defendant  was 
bound  to  use  ordinary  care  in  keeping  the 
premises  and  the  usual  passageway  to  them 
safe  for  the  access  of  all  persons  exercising 
ordinary  care  in  coming  to  them  at  seasona- 
ble honrs  by  their  invitation,  express  or  im- 
plied, or  for  any  purpose  beneficial  to  them. 
If,  instead  of  the  window  In  question,  there 
had  been  a  door  leading  from  the  hallway  in- 
to the  elevator  shaft,  and  that  door  had  been 
left  open,  and  thie  deceased,  while  in  the  ex- 
ercise of  ordinary  care,  had,  by  some  inad- 
vertence, stepped  into  the  elevator  shaft,  and 
been  injured,  then  we  would  have  had  the 
question  presented  which  was  Involved  in 
some  of  the  cases  relied  upon.  Here  the  low- 
er sill  of  the  window  in  question  was  about 
four  feet  above  the  level  of  the  floor  In  the 
hallway  where  the  deceased  stood  when  he 
put  his  head  through  the  window.  Had  he 
kept  wholly  within  the  walls  of  the  hallway, 
he  would  have  remained  free  from  danger. 
True,  he  was  invited  by  the  defendant  to  in- 
spect certain  unfinished  rooms  beyond  the 
hallway,  with  the  view  of  contracting  to  do 
certain  labor  therein.  Of  course,  the  invita- 
tion Included  an  invitation  to  pass  through 
the  hallway  In  question,  on  his  way  to  such 
rooms;  but  such  invitation  to  the  hallway 
was  necessarily  limited  by  the  wall  between 
the  elevator  shaft  and  the  hallway.  It  in- 
cluded no  express  or  implied  invitation  to 
thmst  bis  head  or  his  hands  through  the 
window  Into  the  elevator  shaft.  He  could 
only  do  that  by  intending  to  do  so,  not  by 
mere  inadvertence  or  neglect    The  opening 


through  the  window  was  snlBcIently  high  to 
prevent  Injury  to  those  merely  using  the  hall- 
way as  a  passageway.  Injury  could  only  be 
Inflicted  by  the  voluntary  exposure  of  some 
part  of  the  person  through  the  opening.  It 
may  be,  as  contended,  that  the  moving  ele- 
vator which  inflicted  the  injury  was  out  of 
sight  and  hence  that  the  danger  was  con- 
cealed from  those  inside  the  hallway.  Never- 
theless, It  was  a  danger  ontside  of  the  ball- 
way  into  which  the  deceased  had  been  invit- 
ed. The  invitation  to  the  hallway  gave  him 
no  license  to  protrude  himself  through  the 
window.  The  elevator  was  operated  by  the 
defendant's  tenants,  and  not  by  him.  The 
defendant  owed  the  deceased  no  duty  in  re- 
spect to  the  operation  of  the  elevator.  To 
constitute  actionable  negligence,  the  defend- 
ant must  be  guilty  of  some  wrongful  act  or 
breach  of  positive  duty  to  the  plaintiff.  Orls- 
wold  V.  RaUway  Co.,  64  Wis.  652,  26  N.  W. 
101;  Cole  V.  McKey,  66  Wis.  510,  29  N.  W. 
279;  Dowd  V.  Railway  Co.,  84  Wis.  116,  54 
N.  W.  24;  Goft  V.  Railway  Co.,  86  Wis.  245, 
56  N.  W.  465.  After  careful  consideration, 
we  are  forced  to  hold  that  the  complaint  fails 
to  state  facts  constituting  such  wrongful  act 
or  breach  of  duty.  The  order  of  the  superior 
court  for  Milwaukee  county  is  reversed,  and 
the  cause  is  remanded,  for  further  proceed- 
ings according  to  law. 


BBINKB  V.  BBNTLEY. 

(Supreme  Court  of  Wisconsin.     June  20,  1895.) 

PsRSONAL  IxjuBiES— Damages— Neolioexcb  of 

8bkva!«t— Liability  of  Master. 

1.  When  the  injuries— a  fracture  and  dislo- 
cation of  the  spinal  column — were  permanent,  it 
is  not  error  to  charge  that  in  estimating  dam- 
ages the  jury  might  consider  injury  to  feelings, 
anxiety,  and  mental  and  physical  suffering. 

2.  The  act  of  the  foreman  of  a  building  con- 
tractor in  stretching  a  guy  rope  across  a  rail- 
road track  to  aid  in  taking  down  a  derrick,  is 
within  the  scope  of  his  authority,  so  as  to  render 
the  contractor  Liable  for  an  accident  caused  by 
the  rope  to  a  switchman  standing  on  a  moving 
car,  when  the  foreman  had  general  charge  of 
the  work,  and  special  charge  of  moving  der- 
ricks, though  the  contractor  had  instructed  him 
to  employ  a  derrick  specialist  when  moving  der- 
riclts. 

Appeal  from  superior  court  Milwaukee 
county;    R.  N.  Austin,  Judge. 

Action  by  Fred  Reinke  against  Thomas  R. 
Bentley,  Impleaded  with  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company,  for 
damages  for  personal  injuries.  From  a  judg- 
ment for  plaintiff  against  him,  defendant 
Bentley  appeals.    Affirmed. 

It  Is  alleged  in  the  complaint  In  effect  that 
on  and  prior  to  June  28,  1803,  the  plaintiff 
was  a  switchman  at  Milwaukee,  In  the  em- 
ploy of  said  railway  company;  that  it  was 
his  duty,  as  such,  frequently  to  stand  on  the 
top  of  box  freight  cars  in  motion,  in  order 
to  set  and  loosen  the  brakes  thereon,  which 
i  projected  above  the  tops  of  said  cars;  that 
!  said  Bentley,  who  is  a  contractor,  was  build- 
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tn?  a  certain  large  bulleUnj;  near  the  place 
-cff  the  accident,  and  one  of  ills  employfia, 
Herman  Kronebnegel,  his  foreman,  Buspend- 
«d  a  rope  across  one  of  the  tracks  of  said 
railroad  which  was  In  constant  and  common 
use  by  the  company,  called  a  "guy  rope,"  one 
end  of  which  was  made  fast  to  the  top  of  a 
derrick  on  one  side  of  the  track,  and  the  oth- 
'  er  end  made  fast  to  some  movable  object  on 
the  other  side  of  the  tracl^,  and  that  rope  was 
at  such  height  above  the  track  aa  to  strike  a 
person  standing  on  such  freight  car;  that 
the  plaintiff,  while  standing  on  such  car, 
moving  toward  the  rope,  and  not  obaerving 
the  same,  was  caught  by  the  rope,  and  thrown 
off  the  car,  and  badly  injured;  and  he  brings 
this  action  to  recover  damages  by  reason  of 
such  injury.  The  defendants  separately  an- 
swered, the  defendant  Bentley,  in  efCect,  by 
a  general  denial.  At  the  close  of  the  trial  the 
conrt  granted  a  nonsuit  as  to  the  rallroa<i 
company,  and  the  Jury  returned  a  epeclai  ver- 
dict, as  against  the  defendant  Bentley,  to  the 
effect  (1)  that  Herman,  so  called,  and  those 
who  assisted  him,  were  guilty  of  negligence 
which  caused  the  Injury  to  the  plaiatiff,  in 
placing  the  rope  across  the  railway  track; 
(2)  that  there  was  no  want  of  ordlnai-y  care 
•n  the  part  of  the  plaintiff  which  contributed 
to  the  Injury  in  question;  (3)  that  the  Jury 
assess  the  plaintiff's  damages  at  $5,000;  (4) 
and  by  the  direction  of  the  court  the  Jury 
end  that,  at  the  time  that  said  Herman  put 
up  the  rope  across  the  track  of  the  railroad 
company,  he  was  acting  in  the  scope  of  his 
employment  for  the  defendant  Bentley. 
From  the  Judgment  entered  thereon  In  favor 
of  the  plaintiff  the  defendant  Bentley  brings 
this  appeaL 

J.  A-Eggen,  for  appellant  Timlin  &  GlickB- 
man,  for  respondent 

CASSODAY,  J.  (after  stating  the  facts). 
The  accident  happened  about  5  o'clock  in  the 
afternoon.  The  side  track  upon  which  the 
cars  were  moving  was  3  or  4  feet  from  the 
building  upon  which  the  appellant's  men 
were  working,  and  the  main  track  was  15  or 
.20  feet  from  the  building. 

1.  The  appellant's  foreman,  Herman,  was 
sworn  as  a  witness  In  behalf  of  the  plaintiff. 
Error  is  assigned  because  the  conrt  refused 
to  allow  him,  on  cross-examination  by  the  ap- 
pellant's counsel,  to  testify  as  to  whether  Mr. 
Bentley  said  to  him  that  when  he  had  fin- 
ished he  should  get  the  derrick  man  to  take 
that  derrick  down.  Such  testimony  was 
properly  excluded  as  not  being  cross-examina- 
tion. Besides,  it  is  of  no  consequence,  since 
Mr.  Bentley  testified  as  to  Just  what  he  did 
tell  him,  and  that  evidence  is  uudlsputed. 

2.  Error  is  assigned  because  the  court  char- 
ged the  Jury  to  the  effect  that  lu  consider- 
ing what  would  compensate  the  plaintiff  for 
his  Injury,  they  might  consider  the  Injury  to 
bis  feelings,  the  physical  pain  and  suffering 
that  he  had  endured,  and  also  the  mental 
suffering  by  reason  of  the  Injury  that  he  re- 


c^vefl,  and  the  anxiety  of  mtnd  that  It  nAgbt 
have  cost  him.  The  injuries  were  a.  fractnre 
and  dislocation  of  the  spinal  column,  and 
were  permanent  The  charge  n  sopported  by 
numerous  decisions  of  this  court.  Craker  v. 
Railway  Co.,  36  Wis.  657;  Brown  v.  RaUroad 
Co..  54  Wis.  342,  11  N.  W.  356,  911;  Wlgbt- 
man  v.  RaUroad  Co.,  73  Wis.  169,  40  N.  W. 
689;  Grace  v.  Dempsey,  75  Wis.  313,  43  N.  W. 
U27. 

8.  The  jnry  were  certainly  Justified  In  find- 
ing that  Herman,  and  those  who  assisted  htm 
in  placing  the  rope  across  the  track,  were 
guilty  of  negligence  which  caused  the  injrn?. 
and  that  the  plaintiff  was  free  tiom  any  con- 
tributory negligence.  So  much  is,  in  effect, 
conceded.  But  error  is  assigned  because  the 
court  directed  a  finding  by  the  Jary  to  the 
effect  that  In  putting  the  rope  acroas  the 
track,  Herman  was  acting  within  the  scope 
of  ills  employment  for  Mr.  Bentley.  Tlott  be 
was  at  the  time  acting  as  foreman,  and  that 
he,  with  the  men  under  bis  charge,  put  the 
rope  across  the  track  to  aid  in  taking  down 
the  derrick,  is  conceded.  The  appellant  tes- 
tified to  the  effect  that  Herman  had  -worked 
for  him  seven  or  eight  weeks  before  the  acci- 
dent; that  he  hired  him  particularly  to  take 
charge  of  this  elevator  work;  that  be  was 
to  see  to  the  elevator  building,  to  keep  track 
of  labor  employed  on  that  building,  to  *ee 
that  the  work  was  kept  in  line,  and  square, 
and  In  its  right  place;  that  this  partlcniar 
derrick  was  operated  by  steam;  that  Her- 
man had  general  charge  of  the  worlc.  in  the 
absence  of  Mr.  Bentley;  that  the  derricks 
were  maintained  in  accordance  with  Mr. 
Bentley's  instructions  and  direction;  that 
Herman  had  the  particular  cliarge  of  mov- 
ing these  derricks;  that  he  (Bentley)  told  Her- 
man that  whenever  be  changed  detxichB.  or 
wanted  any  assistaace  in  putting  one  up  w 
taking  it  down,  to  be  sure  and  call  on  Drosa. 
the  specialist  on  derricks,  for  aaaistanee.  The 
mere  fact  that  Herman  so  far  disregarded 
such  iuBtructlon  as  to  stretch  the  rope  over 
the  track,  as  a  means  employed  by  him  in 
taking  down  the  derrick,  wltliout  tbe  pres- 
ence of  Druss,  did  not  prevent  the  act  of  so 
stretching  the  rope  being  within  the  scope  of 
his  employment  Spaulding  v.  Railway  Co., 
33  Wis.  582;  Oraker  v.  Railway  Co.,  36  Wis. 
657;  Flck  v.  Railway  Co.,  68  Wis.  409.  32 
N.  W.  527;  Rogahn  v.  Foundry  Co.,  79  Wis. 
573,  48  N.  W.  669.  Thus,  in  an  English  case, 
a  servant  employed  by  the  defendants  to 
drive  their  omnibus,  contrary  to  their  ex- 
press directions,  drew  his  omnibus  acttws  the 
road,  in  front  of  a  rival  omnibus  of  tbe  plain- 
tiff, to  obstruct  the  passage  of  the  hitto'. 
and  in  so  doing  ran  against  and  injured  the 
plaintiff's  omnibus;  and  it  was  held  that  tlie 
instructions  given  by  the  defendants  to  the 
driver,  not  to  obstruct  other  omnibuses,  were 
Immaterial  as  to  the  question  of  the  master'fi 
liability.  LimpuB  v.  Omnibus  Co.,  32  Ljtw 
J.  Exch.  34,  1  Hurl.  &  C.  526.  See,  also. 
Whatman   t.  Pearson,  L.    R.  3   G.  P.  422; 
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Burns  T.  Poulsom,  H  %.  8  O.  P.  66S;  Qo»- 
Store  T.  Osd«o,  49  N.  T.  89S;  Pslnt  &  Oolor 
Co.  T.  Oonlon,  92  Mo.  221,  4  S.  W.  022.  Upnii 
the  undisputed  erldence,  Tee  are  constrained 
to  bold  that.  In  stretching  the  rope  across  the 
track,  Herman  acted  within  the  scope  of  hts 
employment.  We  find  no  error  in  the  record. 
The  Judgment  of  the  superior  court  for  Mil- 
waukee county  Is  afflraed. 


SCHMIDT  T.  CHICAGO  &  N.  W.  RY.  CO. 
(Sopreme  Court  of  Wisconain.    June  20,  18S5.) 

CaRRIEBS— LlABlLITT   AS  WaBSHODSBMSX— LCSB 

BT  Firs. 

1.  Wliere  goods  were  originally  deliveNd  to 
a  railroad  oompany  to  l>e  kept  until  further  or- 
ders, the  company  ■  custody  thereof  was  that  of 
a  warehonseman  until  receipt  of  orders  to  ship 
the  goods. 

2.  Plaintiff,  haring  goods  stored  ia  defend- 
ant railway  company's  warebonse,  ordered  the 
same  shipped,  bnt  was  informed  by  defendant's 
foreman  tnat  tbe  goods  ceuld  not  be  shipped  «a- 
til  the  next  day.  Plaintiff  replied,  "All  right; 
I  will  le  there  to  load  them."  No  receipt  for  the 
goods  was  taken  at  the  time.  That  night  the 
warebonse  and  goods  were  destroyed  by  fire. 
JSdd,  on  an  iesne  as  to  defendsnt's  liabili^  as  a 
carrier,  that  it  was  not  so  clcsr  that  the  duty  of 
tn.nsportation  bad  not  arisen  prerious  to  the 
fire,  by  reason  of  plaintiff's  acquiescence  in  tlie 
delay  in  shipping,  as  to  joatify  the  direction  of 
a  verdict  for  defendant. 

Appeal  from  snperlor  eoort,  Mllwavkae 
county;  I.  C.  Ludwtg,  Judge. 

Action  by  Charles  B.  Scfanldt  against  tite 
Chicago  &  NMthweslcrn  Railway  Company 
to  recover  tlte  value  of  certain  goods.  From 
a  Judgment  for  defendant,  plaUitiff  appeals. 
Revereed. 

Tlie  plalntiCr  is  a  wholesale  dealer  in  rags. 
He  was  accustomed  to  store  rags  in  the  de- 
fendant'a  freight  warehouse  as  they  weire 
gathered  i«,  and,  whenever  he  made  a  sale, 
to  ship  ttaem  oat  In  car-load  lota.  On  the 
28tli  day  of  October,  1S02,  he  had  a  ear  load 
of  rags  in  defendant's  warehouse,  for  which 
he  had  an  order.  He  went  to  the  foreman 
of  defendant's  freight  house,  notlfled  falm 
that  he  had  a  car  load  ready  to  i>e  shipped 
to  Kimberty,  Claric  &  Co.,  at  Appleton,  Wis., 
and  asked  him  If  be  conld  get  a  car  and  load 
tbem.  The  foreman  said  that  It  was  Im- 
possible to  get  a  car  tliat  day,  bnt  that  be 
would  load  them  the  next  morning.  Plain- 
tiff said,  "All  right;  I  wlU  be  there  to  load 
them."  Plaintiff  took  no  receipt  for  the 
goods  at  that  time,  because,  as  be  testifies, 
mistakes  bad  been  made  at  that  warehouse 
in  the  sbipmeDt  of  his  goods,  so  he  was  In  tbe 
habit  of  being  present  at  tbe  ahipmeot,  to 
see  that  no  mistake  was  made,  and  took  his 
receipt  then.  That  same  night  tbe  ware- 
house aad  tta  contents,  including  tbe  plain- 
tlfTs  rags,  were  destroyed  by  fire,  which  was 
not  caused  by  any  fault  of  the  defendant  A 
verdict  far  the  defendant  was  directed. 
From  judcment  on  that  verdict  the  t^iutlff 
appeals. 

v.63K.w.no.ll— 67 


O.  H.  Hamilton,  for  appellairt.  WInklor, 
Flanders,  Smith,  Bottum  &  Vilas,  for  re- 
spondent 

NEWMAN,  J.  (after  stating  the  facts).  Tbe 
question  on  wfaieb  the  case  turns  Is  whether 
defendant's  custody  of  plaintiff's  goods  at 
tbe  time  whea  they  were  destroyed  was  tbe 
custody  of  a  mete  warehouseman  or  wheth- 
er it  was  the  custody  of  a  common  can-ler. 
If  the  former,  It  is  not  liable;  if  the  latter,  It 
is  liable.  The  rags  were  originally  delivered, 
in  bales,  to  be  kept  in  tbe  warehouse  until 
further  orders.  Until  such  farther  orders 
were  received,  the  defendant's  responsibility 
for  them  was  that  of  a  warehouseman  only. 
Upon  receipt  of  orders  to  ship  the  goods  so 
In  warehouse,  the  responsibility  as  common 
carrier  attaches,  although  tbe  goods  remain 
unmoved  In  tbe  warehouse.  If,  wUhout  put- 
ting tbem  in  transit,  tbe  carrier,  for  his  own 
temporary  convenience,  keeps  them  In  store, 
still  the  liability  of  a  carrier  attaches.  Tbe 
more  stringent  liability  of  a  common  carrier 
attaches  whenever  the  duty  of  Immediate 
transportation  arises,— 2  Redf.  R.  R.  (Cth 
Bd.)  I  174;  Barron  v.  Eldrldge,  100  Mass. 
455,— and  not  until  then.  It  does  not  seem 
to  be  entirely  clear  upon  the  evidence  wheth- 
er the  duty  of  Immediate  transportation  of 
the  goods  by  the  defendant  had  not  arisen 
previous  to  the  flr&  Apparently  tbe  goods 
were  remaining  In  tbe  warehouse  for  the 
temporary  convenience  of  the  defendant,  and 
against  the  wishes  of  plaintiff.  The  delay 
does  not  seem  to  have  been  at  the  Instance 
of  tbe  plaintiff,  but,  in  some  degree  at  least, 
against  bis  will,  and  compulsory  upon  bim. 
The  question  whether  tbe  liability  of  a  car- 
rier had  attached  depends  upon  what  was 
the  real  situation  disclosed  by  the  evidence 
In  respect  to  this  fact  Were  the  goods  re- 
maining in  tbe  warehouse  contrary  to  plain- 
tiff's order  to  have  them  shipped?  This  de- 
pends upon  what  was  tbe  real  understand- 
ing between  tbe  plaintiff  and  the  defend- 
ant's foreman.  Was  it  in  effect,  an  order  to 
ship  the  goods?  and,  as  bearing  upon  that 
question,  was  the  delay  for  the  defendant's 
convenience,  and  was  It  acquiesced  In  by 
the  plaintiff,  or  was  it  really  against  his  will? 
How  did  the  parties  understand  It?  It  seems 
to  this  court  that  this  question  was  not  so 
clearly  in  the  defendant's  favor,  upon  the 
evidence,  as  to  Justify  the  direction  of  a  ver- 
dict for  the  defendant  Tbe  Judgment  of 
the  superior  court  of  Milwaukee  county  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


CROSBY  HARDWOOD  CO.  v.  TESTER. 
(Supreme  Court  of  Wisconsin.    June  20,  1805.) 
Statots  or  Frauds— SAI.B  ov  Loos— Delivbrt 

ATtD  ACCSPTAJJCE. 

1.  The  fact  that  Ion  were  banked  and 
marked  with  the  vendee  s  name,  ready  to  be 
put  in  the  river,  under  a  verbal  contrnet  that  they 
««n»  to  be  paid  tor  when  put  in  the  river,  is  aot 
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a  Boffidejt  dellreiy  to  take  th«  contract  oat  of 
the  Btatnte  of  frauds  (Rer.  St  I  2806). 

2.  Payment  for  logs  sold  nndier  a  Terbal  con- 
tract after  the  contract  was  made  is  not  a  sufB- 
cient  payment  of  some  part  of  the  purchase  mon- 
ey "at  the  time"  to  take  the  contract  out  of  the 
statute  of  frandi  (Rev.  St.  |  2308),  when  the 
logs  were  not  delivered. 

3.  Where  goods  were  sold  under  a  void 
yerbal  contract,  the  vendor  is  not  estopped  to 
deny  the  title  of  a  purchasen  from  the  vendee, 
when  he  haa  done  nothing  to  mislead  the  pur- 
chaser. 

Appeal  from  circuit  court,  JacksoD  county; 
W.  F.  Bailey,  Judge. 

Replevin  by  the  Crosby  Hardwood  Com- 
pany against  Charles  F.  Tester.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

The  action  is  replevin  for  200,000  feet  of 
bardwood  logs.  The  answer  is  a  general  de- 
nial. The  real  defense  was  that  the  logs 
were  the  property  of  one  Emma  R.  Thomp- 
son, from  whose  lands  they  were  cut.  The 
plaintiff  claimed  title  by  purchase  from  one 
C.  P.  Crosby,  wbo  purchased  from  one  Olirer 
Darwin.  Darwin  had  an  oral  contract  for 
their  purchase  frc«n  Thompson,  by  wliich  it 
was  agreed  that  the  title  should  remain  in  the 
vendor  until  the  purchase  price  was  paid. 
There  was  no  payment  or  delivery  at  the 
time.  The  defendant  holds  tbe  logs  fOr 
Thompson,  to  lie  manufactured  for  her,  and 
has  DO  further  interest.  Darwin  had  a  large 
contract  with  Crosby  for  putting  logs  into 
Black  river.  These  Thompson  logs  he  In- 
tended to  put  in  under  his  contract  with 
Crosby.  He  was  to  receive  payments,  on  his 
contract  with  Crosby,  from  time  to  time,  as 
tbe  work  progressed.  Thompson  knew  of 
this  contract,  and,  generally,  of  its  terms, 
and  that  these  logs  were  Intended  to  be  put 
in  under  It  The  logs  were  to  be  put  into 
the  Black  river  when  paid  for.  They  were 
put  upon  skid  ways  upon  the  bank  by 
Thompson,  and  marked  with  Crosby's  mark, 
but  were  not  put  Into  the  river.  During  the 
time  when  these  logs  were  being  banked 
there  were  other  considerable  dealings  be- 
tween Thompson  and  Darwin,  and  considera- 
ble money  was  paid  by  Darwin  to  Thomp- 
son. Thompson  knew  that  these  moneys 
came  from  Crosby.  Darwin  claimed  that 
sufficient  of  these  moneys  were  applied  by 
him  to  pay  for  these  logs.  This  Thompson 
denies,  and  claims  that  the  moneys  paid 
were  paid,  generally,  on  account  and  were 
all  opplled  to  the  payment  of  other  claims 
atminst  Darwin.  The  trial  court  submitted 
two  questions  to  the  Jury:  (1)  Whether  Dar- 
win paid  for  the  logs;  (2)  whether  Thomp- 
son intended  to  waive  the  condition  of  pre- 
payment by  permitting  Darwin  to  sell  the 
logs  to  Crosby.  There  was  verdict  and 
judgment  for  the  plaintiff,  from  which  tbis 
appeal  Is  taken. 

Perry  &  Brackett,  for  appellant  Sturde- 
vant  &  Sturdevant  for  respondent 

NEWMAN.  J.  (after  stating  the  facts).  It 
is  clear  that  tbe  contract  for  the  sale  of  the 


log!  by  Thompson  to  Darwin  was  void  for 
want  of  compliance  with  the  statute  of 
frauds,  and  was  binding  on  neither  party. 
It  was  an  agreement  for  tbe  sale  of  property 
for  the  price  of  more  tlian  $60.  It  was  not  in 
writing.  Nor  was  ttxete  any  delivery  w  pay- 
ment at  the  tlm&  Rer.  St  I  2308.  Loga  to 
be  got  out  are  merdiandise  which  is  within 
the  statute.  Hanson  ▼.  Roter,  64  Wis.  622, 
25  N.  W.  530.  The  agreement  of  sale,  be- 
ing void,  could  not  be  made  valid  by  the  mere 
payment,  or  tender,  of  even  the  entire  pnr- 
chase  money,  afterwards.  For  that  jratiMse 
there  must  be  a  delivery  and  acceptance  of 
the  logs  as  well;  or  there  must  be  a  distinct 
renewal  of,  or  assent  to,  the  terms  of  the 
original  agreement  so  as  to  make  the  pay- 
ment apply  on  a  present  and  not  on  a  past 
agreement  of  sale.  Bates  v.  Cheesbro,  32 
Wl&  594,  36  Wis.  636;  Paine  v.  Fulton,  Si 
Wis.  83;  Kerkhof  v.  Paper  Co.,  08  Wis.  (J74. 
32  N.  W.  766.  Whether  there  was  payment 
is  controverted.  But  it  is  not  claimed  that 
there  was  ever  any  delivery  to  or  acceptance 
of  these  logs  by  any  person  representing  the 
plaintiff,  or  through  whom  it  claims  to  derive 
title,  nor  any  later  agreement  of  sale.  On 
the  contrary,  the  logs  were  delivered  by 
Thompson  to  the  defendant  to  be  manufac- 
tured for  her.  So  it  is  clear  that  Darwin 
never  had  any  title  In  these  logs  which  he 
could  sell  or  transfer  to  Crosby.  He  could 
give  Crosby  no  bettw  title  than  he  bad.  Bal- 
lard V.  Burgett,  40  N.  Y.  814.  He  was  not 
Intrusted  by  Thompson  with  the  possession 
of  the  logs,  or  with  any  Indicia  of-  ownership 
which  could  mislead  a  purchaser.  Crosby 
had  a  large  contract  with  Darwin  for  logs  tv 
be  put  into  Black  river.  These  of  Thomp- 
son's were  to  be  put  In  under  that  contract 
They  were  only  a  small  part  of  the  loga  to  be 
put  in  under  that  contract  Crosby  dealt 
with  Darwin.  He  made  payments  to  bim  on 
account  of  logs  generally,  under  the  cmitract 
He  trusted  him  to  apply  the  money  In  pay- 
ment for  logs.  He  never  gave  him  money 
designated  to  be  applied  to  the  payment  for 
these  particular  logs.  Thompson  did  nothing 
to  deceive  or  mislead  him.  He  liad  no  rea- 
son to  anticipate  that  Darwin  would  misap- 
propriate funds  Intrusted  to  him  by  Crosby. 
And  he  was  under  no  duty  to  see  that  Darwlo 
fulfilled  his  engagements  with  Crosby.  "No 
one  Is  imder  any  obligation  to  exercise  care 
or  diligence  to  prevent  anotha''s  being  de- 
frauded hi  a  transaction  to  which  he  is  not 
a  party."  Kingman  v.  Graham,  51  Wla.  232- 
248.  8  N.  W.  181. 

Thompson  is  not  estopped  to  deny  the  title 
of  the  plalntlfT.  Whether  the  logs  were  paid 
for,  or  whether  Thompson,  at  any  time,  ht- 
tended  to  waive  the  condition  of  prepayment, 
are  immaterial  questions.  The  logs  were 
never  delivered  to  <x  accepted  by  either  Dar- 
win or  the  plaintiff,  and  the  title  to  tbem 
never  passed  from  Thompson.  The  Judgment 
of  the  circuit  court  Is  reversod,  and  tbe  cause 
remanded  for  a  new  trbu.  • 
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SBAHAN8  T.  MILLERS'  MUT.  INS.  CO. 
(Soi»'eme  Court  of  Wiacondn.    Jnne  30,  1895.) 

Ml'TCAL  IXIDRANCH  COMPAJJT— INSOLVENCY— MbM- 

ber'8  Right  to  Withdraw  —  Sukrendek  of 
PsBMiDM  Nora  —  Powers  or  Dirbctohs  —  Rb- 

CBIVERS. 

L  Sanb.  &  B.  Ann.  St  |  1941c,  provides 
that  all  persons  Insnred  in  a  millers'  mutual  in- 
surance company  shall  give  their  obligation  to 
pay  snch  company  their  pro  rata  of  the  nec- 
essary ezpensea  and  loaaea.  Hdd  that  the  di- 
rectors, in  winding  up  the  affairs  of  said  com- 
pany, could  not  release  members  from  further 
liability  by  surrendering  the  premium  notes  on 
the  payment  of  an  assessment  which  waa  in- 
sulficient  to  meet  existing  claims,  and  the  court 
had  power,  at  the  instance  of  the  creditors,  to 
order  anotner  assessment. 

2.  Sanb.  &  B.  Ann.  St  8  1941f,  relating  to 
millers'  and  mannfactnrers'  mutual  insurance 
companies,  proTides  that  a  member  may  with- 
draw by  glTing  notice  in  writing,  and  paying  all 
dues  and  his  ratable  share  of  all  losses  up  to 
the  date  of  his  withdrawal,  field  that  the  pay- 
ment of  an  assessment  levied  by  the  directors, 
in  winding  up  the  affairs  of  the  company,  which 
was  insufficient  to  meet  all  claims,  and  the  sur- 
render of  the  premium  note,  did  not  relieve  a 
member  from  lorther  liability. 

3.  The  act  of  the  directors  of  a  millers'  mu- 
tual insurance  company,  in  dedding  to  cease 
business,  and  levying  an  assessment  on  mem- 
bers to  meet  outstanding  claims,  does  not  annul 
the  policy,  within  the  meaning  of  Sanb.  &  B. 
Ann.  St  {  1941f,  providing  that  they  shall  have 
power  to  annul  the  {xilicy  by  giving  notice  to  the 
holder  thereof,  and  paying  any  sum  which  may 
be  due  from  the  company  to  snch  member. 

4.  An  assessment  on  members  of  a  millers' 
nautnal  insurance  company,  in  winding  up  its 
affairs,  may  be  made  to  include  the  expenses  of 
the  receivership,  and  may  be  made  large  enough 
in  amount  to  cover  shrinkage  and  loss  by  uncol- 
lectible assessments. 

5.  The  right  of  a  receiver  of  a  millers'  mntn- 
al  insurance  company  to  make  an  assessment 
cannot  be  questioned  when  the  order  appointing 
him  has  not  been  appealed  from. 

Appeal  from  sujierior  court  Milwaukee 
county;   J.  0.  Ludwig,  Judge. 

Action  by  S.  H.  Seamaua  against  the  Mill- 
ers' Mutual  Insurance  Company  for  the  ap- 
pointment of  a  reeeiver  for  said  company. 
Thomaa  W.  Buell  was  appointed  receiver. 
From  an  order  directing  the  receiver  to  levy 
an  assessment  on  tbe  members  of  said  com- 
pany, and  other  orders  made  therein,  J.  O. 
Kendall  &  Co.  appeaL    Affirmed. 

This  is  an  appeal  by  a  policy  holder  in  the 
Millers'  Mutual  Insurance  Company  of  Wis- 
consin from  ttiree  orders  made  by  the  superior 
court  of  Milwaukee  county.  The  Millers'  Mu- 
tual Insurance  Company  was  organized  in 
1SS2  under  the  provlsiona  of  chapter  250  of 
tbe  Lavs  of  1878,  which  chapter  is  embodied 
in  sections  1941a  to  1941g,  Sanb.  &  B.  Ann. 
St.  It  continued  Its  business  ontll  July,  1892. 
On  tbe  SOtb  day  of  January,  1891,  the  appel- 
lants, J.  O.  Kendall  &  Co.,  Insured  their  mills 
at  Hartford,  by  a  policy  issued  by  said  com- 
pany, for  tbe  snm  of  $5,000,  for  tbe  term  of 
Ave  years.  On  the  issuance  of  tbe  policy  the 
aiipellants  paid  a  cash  premium  of  $43.76, 
and  gave  a  premium  or  deposit  note  by  which 
they  promised  to  pay  to  the  company  $487.00, 
by  installments,  at  such  times  as  tbe  direct- 


ors might  order  and  aiwow  for  tbe  loases  and 
expenses  of  said  company  pursuant  to  Its 
charter  and  by-lavro,  which  provided  that  in 
no  event  should  there  be  any  liability  beyond 
the  face  amount  of  tbe  note.  Tbe  articles  ot 
incorporation,  of  the  company  provided  that  all 
persons  insured  should  give  their  obligations 
binding  themselves,  their  heirs  and  assigns, 
to  iiay  their  pro  rata  to  the  company  of  all 
the  necessary  expenses  of  losses  by  fire  which 
may  be  sustained  by  any  member  thereof  dur- 
ing tbe  time  for  which  their  respective  policies 
are  written.  Article  8  of  the  by-laws  of  the 
company  also  provides  that  policy  holders 
should  give  their  obligations  to  pay  their  pro 
rata  of  the  losses  and  expenses  of  the  com- 
I>any,  as  provided  in  the  articles  of  incorpora- 
tion, and  should  also  pay  a  cash  premiiuu 
equal  in  amoimt  to  10  per  cent  of  said  obliga- 
tion, which  cash  premium  should  constitute  a 
reserve  fund,  and  should  also  pay  semiannual 
premimns,  not  exceeding  for  any  six  months 
10  per  cent  of  tbe  deposit  note,  during  the 
continuance  of  the  said  policy  In  force.  Ar- 
ticle 9  of  said  by-laws  further  provided  for 
an  assessment  against  the  deposit  notes  on 
the  1st  day  of  each  month  to  meet  the  losses 
and  expenses  of  the  previous  month,  provided, 
however,  that  no  assessment  should  exceed  In 
the  aggregate  the  amount  unpaid  on  any  note. 
The  appellants  paid  their  cash  premiums  on 
the  receipt  of  the  policy,  and  also  paid  their 
semiannual  premiums  due  Jnly  1,  ISOl,  and 
January  1,  1892,  and  they  also  received  a  no- 
tice from  the  company,  July  1,  1892,  that  an- 
other semiannual  premium  would  be  due  July 
10,  1892.  At  a  meeting  of  tbe  dh-ectors  of 
the  company  held  July  7,  1892,  before  tbe 
appellants  bad  paid  last-named  semiannual 
premium,  it  was  decided  to  wind  up  the  affairs 
of  the  company,  cancel  all  its  policies,  and 
go  out  of  business,  and  to  levy  an  assessment 
upon  all  the  premium  notes  to  pay  up  losses 
and  expenses.  Notice  of  this  action  was  sent 
by  the  secretary  of  the  company  to  all  policy 
holders,  including  the  appellants,  which  no- 
tice stated  the  amount  of  the  assessment 
against  each  jpoUcy  holder,  and  requested  an 
immediate  payment  thereof.  This  notice  al- 
so contained  a  statement  of  the  liabilities  and 
assets  of  tbe  company,  from  which  it  ap- 
peared that  their  liabilities,  iacluding  contest- 
ed claims,  amounted  to  $25,204.74;  that  they 
held  premium  notes,  subject  to  assessment  of 
the  face  value  of  $138,972.38;  and  their  assets, 
including  about  $2,700  cash,  are  estimated  to 
amount.  In  all,  to  $4,260.09.  The  notices  fur- 
ther stated  that  on  receipt  of  the  appellants* 
policy,  and  a  draft  for  the  assessment,  the 
company  would  return  the  appellants'  deposit 
note,  and  that  tbe  possibility  of  further  assess- 
ment would  thereby  be  removed.  This  as- 
sessment was  levied  against  all  policy  hold- 
ers who  held  policies  July  7,  1892,  being  299 
In  number.  Of  these,  243  paid  the  assess- 
va&xt,  which  amounted  to  $18,947.18,  and  5G 
did  not  pay  the  assessment  which  amounted 
to  $0,218.08.    The  whole  assessment  amount- 
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ed  to  $24,100.26.  The  appeUanta  paid  their 
assessment,  which  amonnted  to  $118.91,  and 
their  deposit  note  was  returned  to  them. 
Afterwards,  in  March,  1893,  the  plaintiff.  Sea- 
mans,  a  creditor  of  the  company,  brought  an 
action  In  the  superior  court,  as  aforesaid, 
against  the  company,  to  wind  up  its  affairs, 
and  for  the  appointment  of  a  receiver,  <m  the 
groimd,  among  others,  that  the  company  was 
Insolvent.  In  this  action  the  company  made 
answer,  and  upon  due  proceedings  the  respond- 
ent Buell  was  appointed  and  qualified  as  re- 
ceiver, and  proceeded  to  wind  up  tlie  business 
of  the  company.  On  the  10th  day  of  May, 
1894,  the  receiver  petitioned  the  court  for  au- 
thority to  malce  an  assessment  against  the 
policy  holders  of  the  company,  representing 
that  the  unpaid  claims  which  had  been  allow- 
ed amounted  to  more  than  $6,000,  that  the 
expenses  cf  the  receivership  would  exceed 
13,000,  and  that  the  assets  of  the  company, 
apart  from  the  deposit  notes,  did  not  exceed 
$2,700.  Upon  this  petition  an  ordw  to  show 
cause  was  granted,  and  served  upon  all  the 
policy  holders,  including  the  appellants.  Up- 
on the  hearing  of  the  petition  the  appellants 
api)eared,  and  objected  to  any  assessment 
against  them,  on  the  ground  that  they  had 
been  released  from  any  further  liability  by 
payment  of  the  assessment  of  July,  1892,  and 
the  surrender  of  the  deposit  note.  The  court 
subsequently  made  an  order  directing  the  re- 
ceiver to  make  an  equitable  and  Just  assess- 
ment against  all  of  the  policy  holders  of  the 
company  who  were  such  on  the  7th  day  of 
July,  1892,  sufficient  to  pay  the  losses  and 
expenses  of  the  receivership.  This  order  was 
made  July  21,  1894,  and  is  the  first  order  ap- 
pealed from  by  the  appellants.  On  the  same 
day  the  receiver  made  an  assessment  against 
the  policy  holders,  including  the  appellants, 
the  amount  of  such  assessment  being  $35. 
The  receiver  upon  the  same  day  reported  said 
assessment  to  the  court,  and  produced  proof  in 
support  of  its  correctness,  and  thereupon  the 
court  made  another  order,  finding,  among  oth- 
er things,  that  the  unpaid  claims  against  the 
company  which  had  been  allowed  by  the  court 
amounted  to  the  sum  of  $6.2.'>1.37.  and  that 
the  costs  and  expenses  of  the  receivership 
would  exceed  the  sum  of  $3,000,  and  that  the 
assessment  made  by  the  receiver  was  a  Just 
and  equitable  assessment,  and  was  thereby 
confirmed.  Said  order  also  directed  the  re- 
ceiver to  proceed  to  collect  such  assessment 
This  Is  the  second  order  appealed  from. 
Thereafter  the  appellants  moved  to  vacate  the 
last  above-mentioned  order.  Said  motion  was 
heard  upon  affidavits,  and  denied.  This  is  the 
third  order  appealed  from. 

H.  W.  Sawyer  and  Shepard,  Harlng  &  Frost, 
for  appellants.  Geo.  E.  Sutherland,  for  re- 
spondent 

WINSLOW,  J.  (after  stating  the  fact*). 
The  flnrt  and  most  important  question  on  tMs 
appeal  is  as  to  the  effect  of  the  transaction  of 


July,  1892,  between  the  appdlants,  Kendall 
&  Co.,  and  tke  officers  of  the  deCimct  IiMnr- 
anoe  company,  by  which  the  aK)eUantB'  poli- 
cy was  surrendered  to  the  company,  tlieir  de- 
posit note  returned  to  them,  and  the  nnw 
ment  of  July  7,  1892,  paid,  upon  the  assur- 
ance timt  they  would  not  be  called  upon  for 
any  further  assessment  It  la  argued  that  the 
effect  of  this  artangemeut  was  to  terminate 
the  contract  of  Insurance,  fbr  all  poiposea, 
and  to  rdease  tbon  from  any  fnture  aasesB- 
ments.  Were  the  case  one  where  a  persoi 
had  bought  his  release  from  the  obligatiuna 
of  an  ordinary  executory  ooDtract  by  a  pay- 
ment of  money  not  then  owing,  the  argument 
would  be  strong,  but  It  is  not  such  a  case. 
One  who  Is  insured  in  a  mutual  insurance 
company,  such  as  the  one  In  question,  occu- 
pies the  double  position  of  the  insurer  as  well 
as  the  insured.  He  has  not  only  obtained  a 
contract  (^  which  tlie  other  policy  bolden 
are  obligated  to  Indemnify  Iilm  agalnat  Iosb, 
but  he  has  bound  himself  to  indemnify,  up  to 
a  certain  amount  his  teiXovr  insurers  against 
loss  occurring  during  the  tNm  of  hla  insur- 
ance. This  obligation  results,  not  only  from 
the  terms  of  his  policy  and  dexxMlt  note,  but 
also  from  the  terms  of  the  organic  law  under 
which  the  company  is  organized,  as  wdl  as 
from  the  provisions  of  its  charter  and  by- 
laws. Section  1941c  Saab.  &  B.  Ann.  St. 
under  which  this  company  was  organised, 
provides  tliat  all  persons  Insured  by  ancta  com- 
pany sluUl  give  tbrir  obligations,  binding 
themselves,  their  successors,  hdrs,  and  legal 
representatives,  to  pay  to  such  company  their 
pro  rata  *^f  the  necessary  expenses  of  such 
company,  and  of  all  losses  by  fire  or  lightning 
which  may  be  sustained  by  any  meml>er 
thereof,  upon  property  insured  during  the 
time  for  whidi  ttielr  respective  policies  shaU 
continue  in  force."  The  question,  simply,  is 
whether  the  officers  of  the  company  can  re- 
lease a  member  from  his  craitract  and  statu- 
tory obligations  with  other  mcanbers,  upon 
bis  pa}rment  of  an  Insufficient  assesBment  If 
they  can,  there  would  seem  to  be  no  safety 
in  mutual  insurance.  If  they  can  release  one. 
they  can  release  alL  If,  upon  payment  «t  an 
assessment  of  75  per  cent  of  the  amoimt  of 
the  unpaid  losses,  they  can  release  their  poli- 
cy holders,  they  may,  with  equal  reason,  re- 
lease them  upon  payment  of  an  assessment 
of  5  per  cent.  The  absurdity  of  sudi  a  result 
is  apparent  The  statute  (section  1941  f)  pro- 
vides that  a  member  may  witlidraw  from  die 
company  by  giving  notice  in  wrttlBg  to  tbe 
secretary,  and  paying  ail  dues  and  his  ratable 
share  of  all  losses  up  to  the  date  of  his  witli- 
drawal;  and  It  is  argued  that  the  appdlants' 
transaction  with  the  secretary  constitntes,  in 
^ect,  a  wlthdrawaL  It  is  sufficient  to  say 
of  this  that  neither  requirement  of  the  stat- 
ute was  cinnplied  with.  No  notice  of  wltit- 
drawal  was  given,  and  it  coiHdualvdy  a^ 
pears  that  the  appellants  did  not  pay  their 
share  of  the  losses  ontstanding  at  that  time. 
That  clause  of  tlie  Bscttan  above  cUed  whi<k 
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girea  tb*  officers  power  to  aimni  a  policy  baa 
no  bearing  here,  because  there  has  been  no 
attempt  to  annul  any  policy.  The  action  at 
the  directors  of  the  company,  In  subetanoe, 
was  simply  a  determination  to  cease  buslr 
nees,  issue  no  furtber  policies,  make  and  col- 
lect an  assessment  to  pay  ontstaotUng  claims, 
and  discharge  such  claims.  It  seems  very 
dear  to  us  that  tbis  actkm  does  not  consti- 
tute an  annulment  of  a  policy.  Our  conclu- 
sion is  that  the  appdlants  were  not  released 
from  further  necessary  assessments  for  loss- 
es occurring  during  the  life  of  the  policy  by 
the  arrangement  of  July,  1882.  There  are 
numerous  adjudications  which  sustain  this 
principle  Com.  t.  Massachusetts  Mnt  Fire 
Ins.  Ca,  112  Mass.  116;  Insurance  Co.  ▼. 
Otto  (Mich.)  56  N.  W.  88;  Insurance  Co.  r. 
MerriU  (Midi.)  59  N.  W.  661.  As  stated  at 
tb«  outset,  this  Is  the  first  and  most  Impor* 
tant  question  in  tba  case,  and  we  think,  also^ 
the  controlling  question. 

Other  objections  were  ralr^  and  discussed, 
but  we  regard  none  of  them  as  well  taken. 
It  seems  that  by  the  payment  of  the  assess- 
ment made  by  the  company  In  July,  1892, 
a  considerable  number  of  the  policy  holders 
paid  their  deposit  notes  in  full.  Such  imUcy 
holders  wtfe  not  included  in  tbe  receiyer's 
assessment  Plainly,  this  was  right  The 
amount  of  the  note  was  tbe  measure  of  the 
liability.  This  is  the  provision  of  the  by-laws 
of  the  company,  as  well  as  the  provision  of 
the  deposit  notes  themselves. 

It  is  said  that  no  assessment  could  be  made 
for  the  expenses  of  tbe  receivership,  nor  for 
shrinkage  and  uncollectible  assessments.  This 
question  was  very  recently  examined  and  de- 
cided by  tbis  court  in  favor  of  such  right 
Davis  V.  Shearer,  62  N.  W.  1060.  It  is  true 
that  tbe  assessment  in  tbis  case  makes  a 
Tery  large  allowance  for  shrinkage  and  un- 
collectible assessments,  but  the  court  below 
approved  the  estimate  upon  testimony  given 
by  the  receiver's  attorney,  who  has  managed 
tbe  receiver's  legal  affairs  from  the  begins 
ning,  and  has  very  complete  knowledge  of 
the  probabilities  of  collectioa,  and  we  cannot 
say  that  too  great  an  allowance  was  made. 
Tbe  receiver's  right  to  make  an  assessment 
cannot  be  questioned  on  this  anieaL  onie  or- 
der appointing  him  has  not  been  appealed 
frcMU.    Davis  v.  Shearer,  supra. 

Our  conclusion  is  that  the  orders  appealed 
from  were  rightly  made.    Orders  affirmed. 


PORATH  V.   8TATB. 
(Supreme  Court  of  Wisconsin.    Jane  20.  1895.) 

ISDIOmEKT— JolHTJER  OF  OrPENSES — IkCEST    AIII> 

Raps— TB8Tmo>rT  o»  Accomhlice— Sum- 

CIBNCT  TO    SnsTAIN  COSVICTION. 

1.  Under  Sanb.  &  B.  Ann.  St.  §  4653,  requir- 
ing the  district  attorney  to  charge  an  ofifcnse  ac- 
cording to  the  evidence  given  on  examination, 
whether  it  be  the  offense  charged  in  the  complaint 
or  not  and  section  4050,  providing  that  an  infor- 
mation may  join  counts  for  different  offenses 


whra  the  same  could  be  Joined  In  aa  indietasattt 

an  information  may  Join  counts  for  incest  and 
rape,  when  the  complaint  charged  incest  and  the 
evidrace  showed  ttat  the  crime  wss  conmiitted 
with  force. 

2.  Where  an  information  Joins  oonnts  for 
distinct  ofFenaes  arisinK  out  of  tbe  same  trans- 
action, the  defendant  Is  not  entitled,  as  matter 
of  right  to  compel  the  prosecution  to  elect  on 
which  count  they  will  proceed. 

3.  It  is  within  the  sound  discretion  of  the 
conrt  to  allow  leading  questions  to  be  put  to  a 
witness. 

4.  A  reversal  cannot  be  had  for  lefnsal  to 
set  aside  a  verdict  based  upon  the  nncorroborat- 
ed  testimony  of  an  accomplice. 

5.  Error  cannot  l>e  assigned  upon  the  omis- 
ri«n  to  require  the  evidence  of  an  accomplice  to 
be  corroborated,  in  the  absence  of  a  request  for 
an  instruction  or  an  exception  to  the  evidenre. 

6.  A  father  who  has  sexual  interconrse  with 
his  daughter  is  guilty  of  incest  independent  of 
the  qnestion  of  force. 

7.  On  a  prosecution  for  incest  the  question 
whether  the  female  was  an  accomplice  is  one 
of  fact  for  the  jnry. 

8.  On  a  prosecution  for  incest,  evidence  of 
sexual  crimes  of  the  defendant  with  other  per- 
sons subsequent  to  the  crime  charged  is  incompe- 
tent 

Appeal  from  circuit  cotut.  Brown  county; 
Samuel  D.  Hastings,  Jr.,  Judge. 

Ernest  Porath  was  convicted  of  Incest,  and 
brings  error.    Reversed. 

Tbe  plaintiff  in  error  was  tried  upon  an  in- 
formation containing  two  counts:  First  for 
rape  committed  upon  bis  daughter  Ida  Po- 
rath, July  10,  1891;  and  tbe  second  for  in- 
cest conunltted  with  her  on  tbe  same  date; 
they  not  being  lawfully  married  to  each  other, 
and  the  defendant  then  having  a  lawful 
wife,  Frederka  Porath,  stiU  alive,  and  the 
said  Ida  being  then  and  there  tbe  daughter 
of  the  said  defendant  and  his  said  wife 
Frederica.  Tbe  defendant  pleaded  in  abate- 
ment of  the  first  count  that  be  bad  not  bad  a 
preliminary  examination  for  the  offense  char- 
ged in  it  and  had  not  waived  the  same;  but 
tbe  court,  at  the  trial,  overruled  the  plea; 
and,  the  defendant  having  pleaded  not  guilty 
to  both  coimts,  he  moved  that  tbe  district  at- 
torney be  required  to  elect  on  which  count 
be  would  proceed  to  trial.  The  court  denied 
the  motion.  The  evidence  on  tbe  plea  in 
abatement  showed  an  arrest  and  preliminary 
examination  upon  tbe  charge  of  incest,  stat- 
ed in  the  second  count  and  that  tbe  evidence 
then  taken  tended  to  show  that  the  inter- 
course that  bad  taken  place  with  the  prose- 
cutrix was  had  by  force  and  violence  of  the 
defendant,  and  against  her  will.  At  the  trial, 
the  prosecutrix,  Ida  Poratli,  testified,  aftw 
Some  preliminary  details,  to  tbe  particular 
transaction  in  question,  which  she  said  took 
place  in  July,  1891,  in  the  hay  mow  of  the  de- 
fendant's bam,  where  she  was  pitching  hay; 
that  her  brother  threw  the  bay  up  to  her, 
and  tbe  defendant  came  to  help  her.  She 
was  at  that  time  13  years  old,  and  16  at  the 
time  of  tbe  trial ;  and  tbe  record  shows  that 
she  answered  mainly  by  monosyllables,  "Yes" 
or  "No,"  and  In  a  low  tone,  and  the  repetition 
of  questions  would  indicate  with  some  hesi- 
tation.    After   stating   that   the   defendant 
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came  to  help  her  pitch  the  hay  farther  hack, 
she  was  aaked:  "Q.  What  did  he  do  then? 
Did  he  lay  Ub  hands  on  you  at  all?  A.  Yes. 
Q.  Well,  after  he  laid  his  hands  on  you,  what 
did  be  do  then?  A.  He  waa  trying  to  throw 
me  down.  Q.  Did  he  throw  you  down?  A. 
Yes.  Q.  What  did  he  do  then?  Did  he  dis- 
turb your  clothing  In  any  way?  A.  Yes.  Q. 
What  did  he  do  with  it?  What  did  he  do 
with  it?  Well,  speak  right  up.  The  Court: 
Go  on,  and  tell  what  he  did.  District  Attor^ 
ney:  That  Is  what  you  are  here  for,— to  tell 
wliat  you  kno«  alK>ut  It  A.  He  was  going 
to  pull  up  my  clothes.  Q.  Well,  did  he  pull 
up  your  clothes?  A.  Yes,  sir.  Q.  What  more 
did  he  do?  Well,  did  he  have  sexual  inter- 
course? (Objected  to  as  leading.  Objection 
overruled.)  A.  Yes,  sir."  She  then  testified 
that  he  told  her  he  would  kill  her  if  she  men- 
tioned it;  that  she  resisted  him,  pushed  him 
back,  and  told  him  to  stay  back;  that  she 
cried  out.  and  he  held  her  with  one  arm 
around  her,  and  the  other  over  her  mouth; 
that  she  did  all  she  could  to  prevent  him; 
and  also  testified  to  actual  penetration;  that 
they  were  alone  until  her  mother  came  into 
the  bam,  and  list«ied,  and  called:  "Ernest 
Porath,  have  you  not  got  any  sense?"  She  tes- 
ttfled  that  the  defendant  hac  had  intercourse 
with  her  before,  but  not  aftei  wards,  and  that 
she  complained  the  next  day  after  the  trans- 
action in  the  bam  to  her  mother  of  it,  and 
had  told  others  about  it;  that  she  Iiad  a  feel- 
ing against  him,  and  wanted  to  get  even 
with  him;  that  she  afterwards  went  away 
to  Oconto,  with  a  young  man  named  Keefort, 
and  lived  In  a  bouse  there  (not  a  bad  house), 
because  the  defendant  would  not  let  her 
alone;  that  he  had  forbidden  her  going  with 
Keefort;  that,  while  she  lived  In  Oconto, 
she  went  by  the  name  of  Ida  Thompson; 
that  she  afterwards  came  back,  and  lived 
with  the  defendant  awhile,  and,  after  going 
away  again,  she  was  arrested,  and  confined 
In  Jail  for  two  months  for  stealing;  that  she 
told  the  police  oflicer  and  two  of  her  brothers 
that  she  had  been  induced  or  instructed  to 
make  the  complaint  against  the  defendant, 
but  that  the  charge  was  not  true,  and  tliat 
the  defendant  had  not  had  carnal  Intercourse 
with  her;  that  she  told  the  police  officer  so 
because  he  said,  if  she  did  not  say  so,  she 
would  be  sent  to  the  reform  school;  that 
tlie  defendant  was  cruel  to  his  children,  and 
beat  them  with  a  stick,  or  kicked  them,  Just 
as  it  came  to  his  mind.  "Q.  They  have  been 
driven  away  from  home  by  his  beating  them, 
and  threatening  to  kill  them,  have  they  not? 
(Objected  to  as  leading,  etc.  The  Court:  It 
shows  why  the  girl  should  go  away  from 
home.  Overruled.)  A.  Yes,  sir;  he  treated 
me  In  the  same  way;  has  beaten  me  with 
a  club,  and  kicked  me,  prior  to  my  leaving 
home."  The  court  allowed  the  district  attor- 
ney, against  defendant's  objections,  to  show 
that  Bertha  Baker  made  complaint  against 
the  prosecutrix  for  stealing;  that  Bertha  had 
been  living  at  defendant's  after  he  had  part- 


ed with  Ills  wife;  that  tha  Charge  against 
witness  was  for  stealing  aprons  and  rings; 
that  she  did  steal  some  of  them,  hot  not  all 
that  Bertha  claimed,  and  she  had  gotten  tbem 
all  back  again.  Bertha  Baker,  on  behalf  of 
the  defendant,  testified  that  the  proaecntrix 
told  her  after  the  defendant's  arrest  <m  this 
charge,  two  or  three  times,  that  she  made 
the  charge  against  her  father  because  she 
wanted  to  get  some  of  his  property;  that 
she  asked  her  if  she  had  been  to  see  taer  fa- 
ther, and  she  said,  "No,"  and  that  she  told 
her  she  would  be  sorry  after  awhile,  and  she 

told  witness  to  "go  to  h 1";   that  she  told 

witness  her  father  did  not  have  anything  to 
do  with  her;  that  her  mother  and  the  folks 
talked  her  up  to  make  the  charge.  On  cross- 
examination,  this  witness  admitted  that  she 
was  the  mother  of  an  illegitimate  child  by 
one  of  defendant's  sons.  She  denied  that  she 
was  living  in  adultery  with  the  defendant, 
but  did  sleep  In  the  same  room  with  him,  and 
the  other  children  slept  there,  and  he  dressed 
and  undressed  In  it;  that  she  was  not  mar- 
ried to  nor  trying  to  marry  him;  that  she 
had  not  held  herself  out  te  the  public  as  Mis. 
Porath;  that  she  had  written  letters  in 
which  she  had  signed  herself  as  Mrs.  Porath; 
wrote  one  for  fun,  which  she  signed  Bertha 
Porath.  The  letter  was  Identified,  and  of- 
fered in  evidence,  and  received,  against  de- 
fendant's objections,  to  show  her  relations  to 
the  defendant,  and  her  Interest  and  bias  as  a 
witness.  The  letter  stated  the  witness  was 
married  long  ago,  and  contained  indecent  and 
grossly  obscene  statementa  She  denied  that 
she  had  had  camal  Intercourse  with  thedefend- 
ant,  and  testified  that  she  worked  for  him  for 
wages,  the  same  as  any  othee  girL  The  po- 
lice officer  testified  that  the  prosecutrix  de- 
nied to  him  that  the  defendant  had  had  sex- 
ual intercourse  with  her,  and  said  that  she 
had  said  so  because  he  had  not  been  using 
her  well  at  home,  and  she  got  no  clothes,  a  nd 
he  had  whipped  her.  Her  brothers  Otto  and 
Frank  both  testified  that  she  had  said  that 
the  defendEuit  had  not  had  intercourse  with 
her;  that  she  had  stated  that  he  had  because 
she  could  not  get  h^  clothes  or  bureau  away 
from  home,  and  she  also  said  that  he  had  not 
committed  this  crime.  The  defendant  testi- 
fied In  his  own  behalf,  and  denied  positlYely 
that  he  had  ever  had  intercourse  with  the 
prosecutrix,  and  denied  in  detail  her  state- 
ments as  to  what  occurred  at  the  bam,  and 
that  he  ever,  at  the  bam  or  elsewh«e,  at- 
tempted to  take  liberties  with  her  mr  have 
connection  with  her;  that  Bertha  Baker  had 
worked  for  him;  and,  against  the  objection 
of  his  counsel,  that  they  slept  in  the  same 
room.  The  prosecutrix,  being  recalled,  testi- 
fied, among  other  things,  to  having  on  one  oc- 
casion caught  the  defendant  and  Bertha  Ba- 
ker In  bed  together.  The  court  charged  the 
Jury,  among  other  things:  "There  is  some 
testimony  in  the  case  tending  to  show  that 
the  defendant  may  have  been  guilty  of  Im- 
proper relations  with  the  witness  Botha  Ba- 
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ker.  Yon  will  mnember  tbat  the  defendant 
is  not  being  tried  for  any  sucb  offense.  That 
testimony  was  admitted  In  the  case  to  show 
the  relationa  of  the  witness  Bertha  to  the  de- 
fendant, 80  as  to  throw  light  upon  the  credl- 
biUty  of  her  testimony;  and  you  shonld  only 
consider  it  and  the  facts  disclosed  by  It  as 
it  has  a  bearing  upon  the  question  you  are 
trying  here;  that  is,  whether  the  defendant 
is  guilty  of  the  offense  with  which  he  stands 
charged."  The  Jury  acquitted  the  defendant 
of  the  charge  of  rape  in  the  first  count,  and 
found  him  guilty  of  the  offense  charged  in 
the  secmid  count  of  the  Information.  After 
motion  for  a  new  trial,  on  various  grounds, 
and  a  motion  in  arrest  of  Judgmmt,  had  been 
ovetTuIed,  the  defendant  was  sentenced  to 
10  years'  imprisonment,  and  he  sued  out  a 
writ  of  error,  and  assigned  various  errors  re- 
ferred to  in  the  opinion. 

T.  R.  Hudd.  for  plaintiff  In  error.  W.  H. 
Mylrea,  Atty.  Gen.,  and  Ll  K.  Luse,  Asst 
Atty.  Gen.,  for  the  State. 

PINNET,  J.  (after  stating  the  facts).  1. 
The  plea  in  abatement  to  the  first  count  of 
the  information  was  properly  overruled.  It 
appeared  that  both  counts  were  founded  upon 
the  same  transaction,  and  were  introduced  to 
meet  the  legal  a8i>ects  of  the  evidence  as  It 
might  be  produced  at  the  trial,  and  In  ordw 
that  the  defendant  might  not  escape  convic- 
tion of  any  offense  which  it  might  be  found  the 
defendant  had  .committed  by  the  single  trans- 
action in  question.  The  statute  (section  4653, 
Sanb.  &  B.  ^t.)  makes  it  the  duty  of  the  district 
attorney  to  Inquire  Into  and  make  full  exami- 
nation "ot  all  facts  and  circumstances  connect- 
ed with  any  preliminary  examination,  as  pro- 
vided by  law,  touching  the  commission  of  any 
offense  whereon  the  offender  shall  have  been 
committed  to  jail,  or  recognized  or  held  to 
ball,  and  to  file  an  information  setting  forth 
the  crime  committed,  according  to  the  facts 
ascertained  on  snch  examination  and  from 
the  written  testimony  taken  thereon,  whether 
It  be  the  offense  charged  in  the  complaint  on 
which  the  examination  was  had  or  not,"  The 
facts  disclosed  upon  the  preliminary  examina- 
tion of  the  defendant  warranted  the  district 
attorney  In  filing  an  information  against  the 
defendant  for  rape  committed  against  the 
person  of  his  daughter,  and  he  had  the  right 
to  add  a  count  for  the  crime  of  Incest,  nndor 
section  45S2,  charged  In  the  complaint  on 
which  the  examination  was  held,  to  meet  the 
legal  aspects  of  the  evidence  as  It  might  be 
produced  at  the  trIaL  State  v.  Lelcham,  41 
Wis.  574.  Both  counts  were  founded  on  the 
same  transaction,  and  the  defendant  bad  in 
fact  had  a  preliminary  examination  upon  the 
charge  of  Incest 

2.  The  two  counts  contained  In  the  informa- 
tion were  properly  J<toed.  The  statute  pro- 
vides (Rev.  St  S  4660)  that  "different  offenses, 
and  different  degrees  of  the  same  offenses, 
may  be  Joined  In  one  information  In  all  caaea 


where  the  same  might  be  Joined  by  different 
counts  in  the  same  indictment  and  in  all  cases 
the  defendant  shall  have  the  same  rights  as 
to  all  proceedings  therein  as  he  would  hare 
had  If  prosecuted  for  the  same  offense  upon 
Indictment"  Under  the  statute  (section 
4695),  where  any  one  Indicted  or  Informed 
against  for  felony  shall  on  trial  be  acquitted 
by  verdict  of  port  of  the  offenses  charged,  and 
convicted  of  the  residue^  the  court  Is  required 
to  receive  and  record  the  verdict;  "and  there- 
upon the  person  charged  shall  be  adjudged 
guilty  of  the  offense,  if  any,  which  shall  ap- 
pear to  the  court  to  be  substantially  charged 
by  the  residue  of  such  Indictment  and  In- 
formation, and  shall  be  sentenced  and  pun- 
ished accordingly."  This  provision  applies  to 
the  case  of  a  single  count  in  which  the  lesser 
offense  is  Included  In  or  may  constitute  a  part 
of  the  greater  one,  of  which  the  defendant 
has  been  acquitted.  Accordingly,  it  has  been 
held  in  Massachusetts,  where  substantially 
the  same  statutory  provisions  exist,  tbat  one 
indicted  for  rape  may  be  convicted  of  a  sim- 
ple assault  Com.  v.  Drum,  18  Pick.  479; 
Com.  V.  Dean,  109  Mass.  349.  And  in  general 
the  rule  is,  in  states  where  similar  statutory 
provisions  exist,  that  counts  for  a  kindred 
line  of  offenses,  if  the  subject  of  Indictment 
or  Information,  may  be  Joined.  It  is  always 
allowed  where  several  counts  are  required 
for  the  pnriwse  of  meeting  the  evidence  as  it 
may  transpire  on  the  trial,  where  all  the 
counts  are  substantially  for  the  same  off-juse 
or  founded  on  the  same  transaction.  Com. 
V.  McLaughlin,  12  Cush.  612,  614;  People  v. 
Rynders,  12  Wend.  426;  1  BIsh.  Cr.  Proc.  (3d 
Bd.)  {}  426,  427,  446;  C^m.  v.  Jacobs,  152 
Mass.  281,  26  N.  B.  468;  Butler  v.  State,  91 
Ala.  87,  9  South.  191.  The  sentence  or  con- 
viction Is  or  may  be  separate  on  each  count 
If  the  varying  counts  comprehend  only  one 
transaction,  their  Joinder  and  one  trial  on  all 
are  not  objectionable,  since  the  form  of  the 
verdict  Is  under  the  authority  of  the  court, 
and  sentence  or  conviction  is  or  may  be  sepa- 
rate on  each  count  1  BIsh.  Cr.  Proc.  (4th 
Ed.)  §g  425,  453.  Nor  does  it  vary  the  case 
that  one  offense  Is  a  felony  and  the  other  a 
misdemeanor,  one  being  a  part  of  the  same 
transaction  with  the  other.  Whart  Cr.  PI. 
(9tb  Ed.)  a  284,  291;  Reg.  v.  Ferguson,  6 
Cox,  Crim.  Caa  454.  Felonies  and  misde- 
meanors, forming  a  i>art  of  the  development 
of  the  same  transaction,  may  be  Joined.  Hun- 
ter V.  (Jom.,  79  Pa.  St  603;  Hawker  v.  Peo- 
ple, 75  N.  Y.  487;  C!om.  v.  Costello,  120  Mass. 
858.  The  court  to  protect  the  defendant  from 
being  prejudiced  or  embarrassed  in  his  de- 
fense by  such  Jqinder,  may  quash  part  of  the 
counts,  or  put  the  prosecutor  to  elect  or  oth- 
erwise. In  the  exercise  of  a  sound  Judicial  dis- 
cretion. In  the  case  of  State  v.  Shear,  51 
Wis.  460,  8  N.  W.  287,  relied  on  by  the  plain- 
tiff in  error.  It  was  held  that  under  an  In- 
formation of  a  single  count  charging  the  de- 
fendant with  the  crime  of  rape,  but  not  that 
It  was  committed  on  the  pemoiuaC.  a.  single 
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woman,  tb*  defendant  could  not  be  eonvlcted 
of  fornication.  In  that  caae  It  was  said: 
"Itape  cannot  be  charged  in  one  count  and 
incest  In  another."  And  the  case  ot  State  ▼. 
Thomas,  53  Iowa,  214,  4  N.  W.  908,  was  cited 
in  support  of  the  remarli.  But  In  tliat  case 
two  of  the  five  judges  dissented.  So,  too,  in 
the  case  of  State  t.  Hooks,  09  Wis.  182,  33 
N.  W.  57,  hi  which  State  T.  Shear  is  referred 
to,  there  was  but  a  single  oennt  for  rape; 
but  neither  of  these  cases  Involred  the  que»- 
tlou  of  what  counts  might  properly  be  loined. 
We,  therefore,  hold  that  in  the  present  case, 
founded  on  a  single  transactioD)  a  count  for 
incest  may  be  Joined  with  one  for  rape;. 

3.  Whether  the  court  should  bare  required 
the  district  attorney  to  have  elected  upon 
which  count  of  the  information  he  would  pro- 
ceed is  a  question  which  addressed  itsdf 
largely  to  the  discretion  of  the  court;  and  it 
having  appeared  upon  the  trial  of  the  plea  hi 
abatement  that  there  was  but  one  criminal 
transaction  invcdved,  and  that  the  Joinder  of 
two  counts  was  Intended  only  to  meet  the  dif- 
ferent legal  aspect  which  the  evldenoe  might 
glye  the  case^  we  think  the  court  rightly  re- 
fused the  request  that  the  district  attwney 
should  make  an  election  of  counts.  1  Bish. 
Cr.  Proc.  (8d  Ed.)  §|  457,  4C2;  State  t.  Leich- 
am,  41  Wis.  566,  577.  We  are  unable  to  see 
bow  the  defendant  can  be  said  to  have  been 
prejudiced  in  making  his  defense  by  the 
course  pursued  in  the  present  case,  either  as 
to  the  Joinder  of  counts  <x  in  reject  to  the 
question  of  election.  The  questions  already 
considered,  as  well  as  the  point  made  as  to 
the  sufficiency  of  the  first  count,  have  ceased 
to  have  any  practical  significance,  as  the  de- 
fendant has  been  acquitted  of  the  charge  of 
rape. 

4.  It  is  assigned  for  error  that  the  court  al- 
lowed leading  questions  to  be  put  to  the  pros- 
ecutrix, as  noticed  In  the  statement,  to  the 
prejudice  of  the  defendant  Whether  lead- 
ing questions  should  be  permitted  rests  very 
much  in  the  sound  discretion  of  the  court,  and 
rulings  in  respect  to  them  are  not  the  subject 
of  exception,  unless  there  has  been  an  im- 
proper exercise  of  discretion.  Barton  y. 
ICane,  17  Wis.  37;  Proper  ▼.  State,  85  Wis. 
C26,  55  N.  W.  1035.  The  particular  circum- 
stances attending  the  examination  of  the  wit- 
ness lead  us  to  think  that  the  defendant  was 
not  prejudiced  by  the  rulings  in  relation  to 
these  questions,  and  that  their  allowance  was 
not  error  for  which  there  should  l>e  a  reversal; 
but  It  would  have  been  quite  as  well,  in  view 
of  the  hostile  feeling  of  the  witness  to  the 
defendant  subsequently  disclosed,  if  the  rule 
against  leading  questions  Iiad  been  applied 
more  strictly. 

5.  It  is  contended  that,  as  to  the  crime  of 
incest,  the  prosecutrix  must  be  regarded  as 
an  accomplice  of  the  defendant,  in  that  the 
crime  implies  consent  on  the  part  of  the  fe- 
male, and  that  there  should  not  have  been 
a  conviction  upon  her  uncorroborated  testi- 
mony.   It  the  prosecutrix  in  this  case  is  re- 


garded as  the  defigndaaf  ■  ancompUee  In  tiie 
commission  of  tlie  crime  of  which  be  was 
convicted.  It  was  discretioBary  with  the  trial 
court  whether  to  direct  an  acquittal  or  not, 
and  a  Judgment  fonnded  on  soeta  nnoDrrob- 
otated  testimony  aione  will  not  be  reretaed. 
Black  ▼.  State,  SO  WU.  471,  18  N.  W.  457. 
The  court  was  not  required  to  dttccl  an  ac- 
quittal on  that  gronnd,  or  to  gire  any  instmc- 
tions  to  the  Jury  as  to  the  ^lect  of  tlie  testi- 
mony of  the  prosecutrix.  While  It  was  prop- 
er that  the  court  should  have  inatmcted  the 
Jury  on  the  subject,  error  cannot  be  wsslgngd 
In  ttie  present  state  of  the  record  for  tbe  fail- 
ure or  omission,  for  want  of  any  ptoper  re- 
quest or  exception  on  the  subject.  Knoll  v. 
State,  68  Wis.  429,  12  N.  W.  3fl»;  CailTord  r. 
State,  58  Wis.  477.  17  N.  W.  304;  SuUlFan  v. 
State,  76  Wis.  65a  44  N.  W.  647;  Winn  v. 
State,  82  Wis.  571,  52  N.  W.  775.  We  can- 
not say  upon  the  evidence,  as  contained  in  tbe 
record,  that  it  does  not  support  the  conric- 
tfon,  or  that  an  acquittal  should  have  been 
directed.  The  question  of  guilt  of  the  defend- 
ant and  the  credibility  of  the  witnesses  was 
one  peculiarly  for  the  Jury,  and  th^  erldemt- 
ly  believed  from  the  evidence  that  sexual  In- 
tercourse had  taken  place  between  tbe  de- 
fendant and  the  prosecutrix,  but  that,  while 
she  did  not  consent,  her  resistance  was  not 
as  strenuous  and  eSectire  as  it  ml|^  bare 
been,  under  tbe  circumstances.  The  fact 
that  the  defendant  used  a  certain  amoont  of 
force  to  overcome  the  resistance  actoally 
made  will  not  enable  hiih  to  e.scape  the  pon- 
Islunent  for  incest,  tbe  parties  being  within 
the  prescribed  degree  of  cwosangulnity,  al- 
though the  force  used  was  not  snfflcient  to 
constitute  rape.  It  does  not  necesaariir  fol- 
low in  all  such  cases  that  the  female  is  to 
be  regarded  as  an  accomplice,  and  particular- 
ly in  a  case  like  the  present,  in  view  of  the 
rdation  between  the  parties,  and  the  coer- 
cive authority  of  her  father  over  her.  Etal- 
ford  v.  State,  68  6a.  672;  Norton  t.  State, 
106  Ind.  163,  6  N.  B.  126.  If,  In  the  oommls- 
Blon  of  the  Incestuous  act,  the  female  was  the 
victlni  of  force,  fraud,  or  undue  influoice^  so 
that  she  did  not  act  voluntarily,  and  Join  in 
the  commission  of  the  act  with  the  same  in- 
tent that  the  accused  did,  then  she  ought  not 
to  be  regarded  as  an  accomplice.  In  all  such 
cases,  where  it  is  to  be  proved  infereatially, 
tbe  question  of  accompliceship  is  one  of  fact 
for  the  Jury;  Whart  Cr.  Ev.  8  440;  Mercer 
V.  State,  17  Tex.  App.  452. 

6.  The  instruction  to  tbe  Jury  upon  tbe  ef- 
fect to  l>e  given  to  the  evidence  tending  to 
show  that  the  defendant  may  have  bad  im- 
proper relations  with  the  witness  Bertha 
Baker  Is,  we  think,  misleading  and  errone- 
ous. The  evidence  on  that  subject  was  veiy 
unfavorable  to  the  defendant,  and  consisted 
of  matters  that  appeared  to  have  oocarred 
after  tbe  commission  of  tbe  alleged  olfense 
for  which  he  was  on  trial.  Tbe  coort  In- 
structed the  Jury  that  they  would  remember 
that  the  defendant  was  not  being  tried  for 
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iBTlbg  improper  rdattons  with  Bertha  Bakar; 
that  that  testimony  was  admitted  to  show  the 
relations  of  Bertha  to  the  defendant,  bo  as  to 
throw  light  upoB  the  credibility  of  her  testi- 
mcny,  and  that  tlMj  "should  only  consldw  it 
and  the  facta  disclosed  by  it  as  it  has  a  bear- 
ing upon  the  question  you  are  trying  here,— 
that  is,  whether  the  defenAtnt  is  guilty  of  tlM 
offense  with  wbldi  be  is  charged."  This  io- 
Btruetlon  is  so  clearly  erroneous  that  we  siip- 
poee  that  it  was  the  result  of  inadvertence. 
A  greater  latitude  of  proof  as  to  other  like 
occurrences  is  allowed  in  cases  of '  sexual 
crimes;  and,  ia  a  proaecutioa  for  adultery,  evl' 
dence  of  previous  acts  of  Improper  familiarity, 
amounting  to  adultery,  between  the  same  par- 
ties,  was  held  competent,  eitber  in  corrolwra- 
tion  of  witnesses  tor  the  ptoseeation,  or  to 
show  the  disposition  of  the  parties  to  commit 
tbe  crime.  Proper  ▼.  State,  85  Wis.  630,  65  N. 
W.  1086,  and  cases  cited.  It  caaoot,  we 
think,  be  maintained  that  the  subsequent  im- 
proper rdatlona  of  the  defendant  with  Bertha 
Baker  would  be  competent  eyidence  to  show 
tliat  he  bad  conunitted  the  offense  of  rape 
or  incest,  for  which  he  was  oa  trial,  or  to 
■bow  that  tbe  defendant  had  a  tendency  even 
to  commit  sucb  crimes.  Bvldence  of  wliat 
occmred  in  these  respects  siibsequently,  at 
anotlier  tlnae  or  place,  with  another  party, 
would  certainly  not  be  competent  evidence. 
Tbe  misleading  and  iojurious  tendency  o<  the 
Instruction  la  sueh  that  we  feel  bound  to  re- 
verse tbe  conviction,  and  grant  a  new  trial. 

Tbe  Judgment  of  tbe  circuit  court  Is  revis- 
ed, and  the  cause  is  remanded  to  the  circuit 
court  for  a  new  trial;  and,  to  that  end,  It  is 
ordered  that  tbe  warden  of  the  state  prison. 
In  whose  custody  the  said  defendant,  Bmest 
Porath,  now  is,  do  deliver  him  into  the  cus- 
tody of  the  sheriff  of  the  county  of  Brown, 
■w}m  is  required  to  keep  him  in  his  custody 
until  discharged  therefrom  according  to  law. 


In  re  ROSENBEBQ. 

(Sopreaie  Court  of  Wisconsin.     June  20,  1805.) 

Habim  Cosrus  —  Commitwbnt  roR  Contempt — 

Hevcsal  to  Ah«wbb  Questio:<8— Discov- 

BBT  or  Debtor's  Puopektt. 

1.  The  circuit  court  has  power  to  punish  as 
for  contempt  tlie  refusal  of  a  debtor  to  make  dis- 
covery of  his  property  when  broui;ht  before  it, 
under  Rev.  St.  {  302U,  providing  that  when  an 
execution  sgainBt  a  judgment  debtor  Is  return- 
ed unsatisfied,  the  judgment  creditor  may  com- 
pel the  discovery  of  any  property  belonging  to 
tbe  jodgment  debtor. 

2.  On  a  habeas  corpus  proceeding,  by  one 
committed  for  contempt,  the  order  of  commit- 
ment cannot  be  attacked  if  the  court  had  power 
to  make  it  in  any  supposable  drcnmstance  which 
might  arise  in  the  progress  of  the  cause 

3.  Under  Re\  St.  S  3478,  providing  that 
any  misconduct  committed  in  the  immediate 
view  and  presence  of  the  court  may  t)e  panished 
anmmarily  by  fine  or  imprisonment  or  by  both, 
tbe  coort  may  commit  a  Judgment  debtor  who 
dieobeys  the  oral  direction  of  the  court  given  in 
open  court  in  his  presence,  requiring  him  to 
answer  questions  as  to  his  property  asked  in  s 
oeditois'  action,  nnder  Rev.  St  |  3029. 


4.  Under  Rer.  Bt  |  8491,  providing  tbM 
in  case  of  contempt,  when  the  miscondnct  con- 
sists of  an  omission  to  perform  some  act  which 
is  yet  in  the  power  of  defendant  to  perform,  lie 
shall  be  inpriaoned  only  until  he  shall  have  pen 
formed  endi  set,  and  that  the  order  shall  specify 
the  act  to  be  performed,  the  term  of  commit- 
ment under  an  order  in  strict  compliance  with 
this  section  is  not  tendered  indefinite  by  the  sd* 
dition  of  the  wo«ds,  "or  until  the  further  order 
of  the  court." 

5.  On  a  habeas  corpus  proceeding  by  one 
ecmmitted  for  contempt  in  refusing  to  answer 
qaestions  seeking  to  discover  his  property  sub- 
ject to  execution,  the  qsesMons  whether  the  pe- 
titioner's answers  were  so  untruthful  and  evasive 
as  to  amount  to  a  refusal  to  answer,  or  whether 
he  was  able  to  answer,  and  whether  his  conduct 
was  contumacious,  are  not  subject  te  review. 

Application  by  Ben  Boaenbacg  fOr  a  writ  ot 
babaas  corpua   Denied. 

On  petition  of  Ben  Rosenberg,  an  order  was 
iBsned  out  of  this  covrt,  directed  to  tbe  sheriff 
of  JacksoD  county,  retomable  oa  the  30tb 
day  of  AprU,  1885,  directing  tbe  said  sberUI 
to  show  cause  wfa)  a  writ  at  taabcaa  corpus 
should  not  issue  to  inquire  Into  the  legality  of 
the  custody  wherein  he  held  the  petitioner. 
On  the  bearing  of  the  motion  it  appeared.  In 
effect,  that  the  petitioner  was  held  in  custody 
by  sucb  sheriff,  in  tha  county  JaU  of  Jackson 
coanty,  by  vlrtae  of  an  order  of  commitment 
made  February  7,  1895,  by  the  drcnlt  court 
for  Jackson  cotmty,  whereby  he  was  commit- 
ted as  fbr  contempt  The  order  was  made  in 
a  creditors'  action,  l>rougfat  under  section  3029 
at  the  Revised  Statutes,  for  tbe  discovery  of 
property  belonging  to  Judgment  debtors.  Cer- 
tain creditors  of  the  petitioner,  Ben  Rosen- 
berg, and  Isaac  Rosenbog,  as  copartners,  had 
obtained  a  Judgment  against  them,  on  which 
an  execution  had  been  returned  unsatisfled. 
Ad  actk)n  under  tbe  statute  had  been  com- 
menced, and  a  receiver  had  been  ai>pointed.' 
The  petitioner  had  been  brought  before  the  cir- 
cuit cotrt,  at  the  instance  of  the  receiver,  to 
make  discovery  of  the  property  of  the  firm. 
The  petitioner  had  been  the  active  manager  of 
tbe  firm's  tiusincss.  After  several  partial  and 
nnsatiiifactory  oral  examinations,  and  several 
continuances,  the  court  made  a  further  oontln. 
nance,  and  at  the  same  time  made  an  oral 
direction,  entered  In  the  stenographer's  min- 
utes, that  in  the  meantime  the  petltiono' 
should  "prepaie  a  statement  showing  the 
amount  of  merchandise  purchased  by  them 
[the  firm]  during  the  year  1894,  the  purcliase 
price  thereof,  the  persons  from  whom  pur- 
chased, and  tbe  amount  paid  thereon,  togeth- 
er with  a  full  statement  of  the  amount  of 
goods  sold  to  Aleck  Roeenberg,  the  brother  of 
said  dcfendanta,  tbe  price  for  whldi  said 
goods  were  sold,  the  amotut  paid  thereon,  and 
a  complete  recm-d  of  their  transactions  with 
said  Aledc  Rosenberg  during  tbe  said  year 
18B4,— and  produce  said  statement  whoi  so 
prepared,  before  said  court  on  the  4tb  day  at 
F^mary,  1895,  and  personally  appear  before 
the  court  on  that  day.  and  verify  tbe  same 
nnder  oath."  The  Judge  at  the  same  time  sug- 
gested that  the  petitioner  ought  to  acconnt  tot 
at  least  $15,000  worth  of  gooda  mere  than  bad 

Digitized  by  VjOOQ  IC 


1066 


NORTHWBSTBEN  REPOBTBR.  VoL  68. 


(WU. 


been  accounted  for,  and  Intimated  that  con- 
segueiiceB  might  follow  a  failure  to  comply 
with  the  direction.  On  the  day  appointed, 
the  petitioner  appeared  t)efore  the  court  with- 
out the  required  statement,  which  he  pro- 
fessed to  be  unable  to  make  for  want  of  the 
necessary  Information.  He  stated  that,  al- 
though he  had  a  clerk  and  bookkeeper,  and 
had  kept  books  up  to  January  1,  1894,  during 
the  year  1801  he  had  kept  no  books,  nor,  so 
far  as  be  knew,  had  his  clerk.  It  appeared 
that  a  large  business  had  been  done  by  the 
firm,  and  large  invoices  of  goods  had  been  re- 
ceived by  them.  But  a  small  part  of  the  prop- 
erty traced  to  their  possession  or  business  was 
accounted  for  on  oral  examination.  The  pe- 
titioner protested  that  he  could  neither  read 
nor  write,  and  bad  no  knowledge  of  what  had 
become  of  the  goods.  The  court  found  that  It 
was  within  the  petitioner's  power  to  comply, 
substantially,  with  what  was  required  of  him, 
and  committed  him  nntil  be  should  comply. 

Spooner,  Sanborn,  Kerr  &  Spooner,  for  pe- 
titicmer.    C.  T.  Bundy,  for  the  sheriff. 

NEWMAN,  J.  (after  stating  the  facts).  On 
habeas  corpus  only  Inrisdictionai  questions 
are  Inquired  into.  In  re  Mllbum,  58  Wis. 
24,  17  N.  W.  963;  State  v.  Sloan,  65  Wis. 
647,  27  N.  W.  616;  In  re  Graham,  74  Wis. 
450,  48  N.  W.  148;  In  re  McDonald,  76  Wis. 
366,  44  N.  W.  1105;  In  re  Frederlch,  149  U.  S. 
70, 13  Sup.  Ct  793.  There  is  no  question  that 
the  court  had  Jurisdiction  of  the  cause  of  ac- 
tion and  of  the  parties.  If,  then,  it  had  pow- 
er to  make  the  order  of  commitment  In  any 
supposable  circumstances  which  might  arise 
in  the  progress  of  the  cause,  then  the  order  la 
valid  until  reversed,  however  erroneous  It 
may  be  in  the  particular  circumstance.  Cases 
cited  above;  Tallman  v.  McCarty,  11  Wis. 
401;  People  v.  Nevins,  1  Hill,  154. 

The  action  was  brought  for  the  discovery  of 
the  goods  of  the  debtor  firm.  The  whole 
matter  of  enforcing  the  discovery  was  within 
the  jurisdiction  of  the  court  It  was  within 
its  discretion  to  direct  the  manner  in  which 
the  discovery  should  be  made.  It  might  re- 
quire the  petitioner  to  make  discovery  by  the 
production  of  books  and  papers,  by  oral  ex- 
amination, or  by  written  statement,  or  by 
all  these  modes,  as  should  appear  to  the  court 
necessary  and  most  feasible  and  conducive  to 
the  end  in  view.  All  this  relates  to  practice, 
not  to  power;  to  form,  rather  than  to  sub- 
stance. The  substance  of  the  proceeding  was 
to  obtain  discovery.  Brror  In  mere  form,  if 
It  exists,  does  not  touch  jurisdiction.  To  the 
end  that  the  discovery  should  be  complete  and 
effectual,  the  court  had  power  to  require  the 
petitioner  to  use  all  the  means  within  hts 
power  for  acquiring  the  Information  neces- 
sary to  enable  him  to  give  the  discovery  called 
for.  1  Pom.  Bq.  Jur.  (2d  Bd.)  (  204;  1  Daniel 
Ch.  Prac.  (6th  Bd.)  724.  And  the  court  had 
no  right  to  be  deceived  by  untruthful  state- 
ments, nor  to  be  satisfied  by  evasive  or  pre- 


varicating answers.  Prevarication  by  a  Krlt- 
ness  has  the  same  effect  upon  the  administra- 
tion of  justice  as  a  refusal  to  answer.  To  the 
same  effect,  it  pnta  the  witness  in  the  position 
of  standing  out  against  the  authority  of  the 
court,  and  thwarts  the  court  In  Its  ^fort  and 
purpose  of  doing  justice  between  the  parties. 
It  is  contumacy.  It  is  direct  contempt  of  the 
authority  of  the  court  Berkson  r.  People 
(Bl.  Sup.)  39  N.  B.  1079.  Provision  la  made 
for  the  examination  of  the  defendant  in  an 
action  for  a  discovery  under  section  3029,  Bev 
St,  by  section  3  of  rule  28  of  the  Rules  of  tbe 
Circuit  Court  relating  to  "Credltont'  Actions. 
Supplementary  Proceedings,  and  Recelyera." 
It  is  provided  tliat  the  defendant  may  be  re- 
quired to  appear  before  a  judge  or  court  com- 
missioner, to  produce  his  books  and  papers, 
and  to  submit  to  such  examination,  <m  oattu 
as  he  shall  direct  In  relation  to  any  matter 
which  he  may  be  legally  required  to  dlacloee. 
Provision  is  also  made,  by  section  4086.  for 
the  examination  of  a  party  otherwise  tban  as 
a  witness  at  the  trial.  This  section  has  been 
held  to  be  a  substitute  for  the  bOl  of  discovery 
under  the  former  practice.  Frawley  t.  Ooe- 
grove,  83  Wis.  441,  63  N.  W.  689.  Under  this 
statute  a  party  is  made  a  witness  at  tbe  in- 
stance of  the  adversary  party.  The  examina- 
tion is  subject  to  tbe  same  rules  which  apply 
to  the  examination  of  other  witnesses.  The 
scope  Is  limited  only  to  such  matters  as  are 
relevant  to  the  controva^.  And  answers  may 
be  enforced  by  contempt  proceedings.  Sec- 
tion 3477  provides  that  courts  of  record  have 
power  to  punish  any  misconduct  of  persons 
summoned  as  witnesses,  in  refusing  to  be 
sworn  or  to  answer  questions  as  such  witness- 
es. Section  2666  provides  for  punishing  sim- 
ilar misconduct  as  for  a  criminal  contempt. 

These  statutes  and  rules  seem,  evidently, 
to  make  the  petitioner's  conduct  in  refusing 
to  produce  the  books  and  papers  of  the  firm, 
and  to  make  truthful  discovery,  under  oath, 
without  evasion  or  prevarication,  a  contempt 
of  the  court  and  to  provide  for  its  punish- 
ment But  If  that  were  doubtful,  the  power 
to  ptmlsh  as  for  a  contempt  the  refusal  of  a 
party  to  produce  books  and  papers,  when  so 
lawfully  required  to  make  discovery,  on  oath, 
of  his  property,  without  evasion  or  prevarica- 
tion. Is  ample  at  tbe  common  law,  without 
the  aid  of  any  statute.  State  ▼.  Lonsdale. 
48  Wis.  348-366,  4  N.  W.  390;  People  ▼.  Hack- 
ley,  24  N.  Y.  74;  Holman  v.  Mayor,  34  Tex. 
668;  State  v.  Matthews,  37  N.  H.  450;  Ex 
parte  Robinson,  19  Wall.  605;  Interstate  Ck>m- 
merce  Commission  v.  Brimson,  164  U.  S.  447- 
489,  14  Sup.  Ct  1125;  3  Am.  &  Bng.  Knc. 
Law,  480,  and  cases  cited  in  note  4.  Tbe  sub- 
stance of  wliat  was  required  of  tbe  petitioner 
was  that  he  make  truthful  discovery  pf  the 
property  of  the  firm,  in  some  form.  After 
he  had  failed  to  produce  the  books  and  papers 
of  the  firm,  and  after  oral  examination  had 
failed  to  elicit  the  truth,  the  court  gave  him 
still  further  time,  and  an  opportunity  to  make 
discovery  by  a  written  statement,  to  be  Ten- 
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fied  by  his  oatb.  Thia,  too,  he  failed  to  make. 
That  the  court  was  at  all  tlmee  ready  to  re- 
ceive a  truthful  discoveiy,  in  whatever  form. 
Is  evident  from  the  whole  course  of  the  pn>> 
ceeding.  But  it  was  perse wtngly  thwarted 
by  the  evasion  and  prevarication  of  the  peti- 
tioner. 

Whether  the  petitioner's  answers  were  un- 
truthful, evasive,  or  prevaricating,  so  as,  In 
effect,  to  amount  to  a  remaal  to  answer  and 
to  give  the  discovery  called  for;  or  whether 
It  was  fairly  within  his  ability  to  make  the 
discovery  required  of  him;  whether  his  con- 
duct was  innocent  or  contumaciou8,^were 
questions  which  the  exigency  of  the  case  re- 
quired the  circuit  court  to  determina  The 
power  to  determine  Is  Jurisdiction.  The  cor- 
rectness or  Justice  of  the  determhiation  of 
these  questions  by  the  circuit  court  is  not 
open  for  consideration  here.  That  determina- 
tion is  conclusive  in  this  proceeding.  State  v. 
Sloan,  supra;  Tweed's  Case,  60  N.  Y.  571. 
And  whether  the  rulings  of  the  court  which 
were  disobeyed  are  to  be  considered  as  oral 
directions,  simply.  Is  immaterial.  The  peti- 
tioner was  bound  to  obey  the  oral  directions 
of  the  court  touching  the  discovery,  during 
Its  progress,  made  In  open  court,  when  he 
was  present  A  refusal  to  do  so  is  a  direct 
contempt  of  the  authority  of  the  court 

When  any  such  misconduct  as  Is  a  contempt 
is  committed  in  the  Immediate  view  and  pres- 
ence of  the  court.  It  may  t>e  punished  sum- 
marily, by  fine  or  by  imprisonment  or  by 
lioth  fine  and  imprisonment  For  that  pur- 
pose an  order  must  be  made  by  the  court, 
stating  the  facts  which  constituted  the  ofTense 
and  bring  the  case  within  this  provision  of 
the  statute,  and  particularly  and  specifically 
prescribe  the  punishment  to  be  Inflicted  there- 
for. Rev.  St  I  3478.  This  was  a  proper  case 
to  be  punished  summarily,  under  this  sectl(»i. 
The  misconduct  was  committed  within  the 
Immediate  view  and  presence  of  the  court, 
within  Its  meaning.  People  v.  Hackley,  su- 
pra. And  the  order  seems  to  be  In  strict 
compliance  with  the  direction  of  this  section. 
It  recites,  industriously,  all  the  proceedings 
In  the  discovery  attempted,  and  their  failure, 
and  that  it  Is  In  the  power  of  the  petitioner 
to  comply  substantially  with  Its  requirements, 
and  It  particularly  and  speclflcaily  prescribes 
the  pimlshment  therefor.  It  was  not  need- 
ful that  the  court  should  find,  and  recite  In 
the  order,  that  the  misconduct  was  such  as 
to  defeat,  impair,  or  prejudice  the  rights  or 
remedies  of  the  plaintiffs.  It  does  not  go  up- 
on that  tlieory  at  all.  It  is  for  a  direct  dis- 
obedience and  contempt  of  the  authority  of 
the  court.  Independently  of  any  statute,  the 
courts  have  Inherent  power  to  punish  offenses 
against  their  dignity  or  authority.  When 
the  misconduct  consists  of  an  omisslcm  to  per- 
form some  act  or  duty  which  Is  yet  In  the 
power  of  the  defendant  to  perform,  he  shall 
be  Imprisoned  only  until  he  shall  have  per- 
formed such  act  or  duty.  In  such  case  the 
order  or  warrant  shall  specify  the  act  or  duty 


to  be  performed.  Rev.  St  {  3491.  The  or- 
der and  commitment  are  both  In  strict  com- 
pliance with  this  section.  Both  specify  par- 
ticularly the  act  to  be  performed,  and  pro- 
vide that  the  petitioner  shall  be  committed  to 
the  common  Jail  of  Jackson  county  until  It 
shall  be  done.  The  order  adds,  what  would 
be  Implied  without  mention,  "or  until  the  fur- 
ther order  of  the  court."  The  term  of  the 
Imprisonment  is  as  definitely  defined  as  the 
nature  of  the  caae  will  admit;  and  is  not  ren- 
dered Indefinite  by  the  fact  that  the  court  has 
the  power  to  terminate  it,  without  compli- 
ance. It  la  the  duty  of  the  court  or  officer,  in 
a  habeas  corpus  proceeding,  to  remand  the 
prisoner  whenever  it  n.ppean  that  be  is  de- 
tained In  custody  for  any  contempt,  specially 
and  plainly  charged  In  the  commitment,  by 
some  court,  officer,  or  body  having  authority 
to  commit  for  the  offense  so  charged.  Rev. 
St  I  3427.  It  would  be  Idle  to  Issue  the  writ 
of  habeas  corpus  In  a  case  where  the  court 
must,  in  the  end,  remand  the  prisoner.  The 
application  for  a  writ  of  habeas  corpus  is  de- 
nied. 


BANO  ▼.  BRETT  et  aL 
(Supreme  Conrt  of  Minnesota.     July  S,  1885.) 

C!0BP0BATI0KB — EnoWLEDOE    OF  OrFICBR— VbM- 

DOB's  LiEM— Bona  Fidb  Porchasbrs. 

1.  In  a  transaction  where  a  corporate  offi- 
cer or  agent  is  acting  in  hia  own  interests,  as  in 
the  sale  of  his  land  to  the  corporation,  the  cor- 
poration is  not  charged  with  his  knowledge. 

2.  Land  la  not  chargeable  with  a  vendor's 
lien  which  has  been  conveyed  to  a  subsequent 
purchaser  for  value  without  notice  of  the  exist- 
ence of  the  lien. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  St  Louis  connty; 

Charles  L.  Lewis,  Judge. 

Action  by  Andrew  Bang  against  Fred  Brett 
and  others  to  enforce  a  vendor's  Hen.  From 
an  order  denying  a  new  trial  after  a  verdict 
for  defendant  Great  Western  Mining  Com- 
pany, plaintiff  appeals.     Afilrmed. 

John  Jenswold,  Jr.,  for  appellant  J.  B.  Cot- 
ton, for  resi>ondent 

MITCHELL,  J.  This  was  an  action  to  en- 
force a  vendor's  lien  for  purchase  money. 
The  defendant  company  was  organized  as  a 
corporation  In  March,  1882.  Prior  to  that 
time,  Eugene  T.  Merritt  and  Franklin  W. 
Merritt  and  several  other  persons  as  promo- 
ters had  the  organization  of  this  corporation 
In  contemplation,  and  upon  Its  organization 
both  of  the  Merrltts  became  directors,  and 
Bugene  T.  Merritt  secretary,  and  Franklin  W. 
Merritt  treasurer  of  the  company.  In  Febru- 
ary, 1892,  Franklin  W.  Merritt  negotiated  a 
purchase  of  certain  land  from  plaintiff  for  the 
agreed  price  of  $2,500,  but  for  convenience  had 
the  conveyance  made  to  his  clerk,  one  Brett 
Of  the  purchase  price  $1,500  was  paid  In  cash, 
and  for  the  remaining  $1,000  plaintiff  took 
what,  In  legal  effect,  was  the  Joint  and  several 
note  of  Brett  and  Franklin  W.  Merritt,  pay- 
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■Ue  when  the  patent  for  the  land  should  be 
Issued  to  plalntlfF.  This  note  has  never  been 
paid.  Shortly  afterwards  Brett  conveyed  the 
land  to  Eugene  T.  Kerrltt,  and,  after  the  de- 
fendant corporation  was  organized,  Eugene  T. 
Marrltt  sold  and  conveyed  the  land  to  It  by 
warranty  deed  for  $15,000,  which  he  received 
from  the  company  in  cash.  It  does  not  ap- 
pear who  acted  for  the  company  In  purchas- 
ing the  land,  except  that  it  devolved  upon  Its 
attorney,  McNamara,  to  examine  the  title, 
and  that  he  found  Bngene  T.  Merrltt's  record 
title  perfect,  and  that  he  had  no  knowledge 
of  the  fftct  that  any  part  of  the  purchase 
money  due  from  Brett  (or  Fiankltn  W.  Mei> 
rltt)  to  plalntlfT  was  unpaid.  The  method  by 
which  Eugene  T.  Menitt  received  his  pay 
from  the  company  was  that  be,  as  secretary, 
drew  in  his  own  fbvor  an  order  tor  915,000 
on  Franklin  W.  Merritt,  as  treasiver,  which 
the  latter  pald^  ABsumlng,  without  deciding, 
that  upon  these  facts  plaintiff  would  have 
been  entitled  to  a  vendor's  lien  for  his  un- 
paid purchase  money  while  the  title  to  the 
land  remained  in  Brett  or  in  Eugene  T.  Mer- 
ritt as  a  purchaser  with  notice,  stlil  he  has  en- 
tirely failed  to  show  any  such  right  as  against 
the  defendant  company.  Plaintiff's  deed  to 
Brett  contained  no  provtsion  charging  the 
land  with  a  lien.  While  the  right  to  a  ven- 
dor's lien  affects  all  purchasers  having  notice 
of  Its  existence,  yet  it  ia  equally  well  settled 
that  It  will  not  affect  a  purchaser  for  value 
without  notice.  The  plalntifTs  contention  ia 
that  notice  to  the  two  MerrltiB  as  promoters 
constituted  notice  to  the  company.  There  are 
insuperable  objections  to  this  contention.  If 
the  Merritts  (assuming  that  they  were  both 
interested  in  the  purchase  from  plaintiff)  had 
made  the  purchase  for  the  contemplated  cor- 
poration, and  when  It  came  into  being  it  had 
accepted  and  ratified  the  purchase  as  one 
made  in  its  behalf,  there  wonld  have  been 
some  reason  for  claiming  that  they  took  the 
bargain  with  its  burdens  as  well  as  Its  bene- 
fits. But  such  was  not  the  fact  While  the 
Merritts  may  have  bought  the  land  with  the 
expectation  of  selling  it  to  the  corporation, 
the  bargain  was  in  fact  for  their  own  benefit, 
and  they  resold  the  land  to  the  corporation  at 
a  profit  to  themselves  of  500  per  cent.  Or,  if 
the  members  of  the  corporation  consisted 
wholly  of  the  Merritts  and  others  Iiavlng  no- 
tice of  the  existence  of  plaintiff's  lien,  it 
might  be  that  their  notice  would  be  notice  to 
the  corporation.  But  nothing  of  the  Idnd  ap- 
pears. In  fact  It  appears  to  the  contrary,  for 
the  board  of  directors  consists  of  15  mem- 
bers (Bank  v.  Parsons,  54  Minn.  56,  55  N. 
W.  825);  and  there  Is  not  a  particle  of  evi- 
dence that  any  of  the  members  of  the  corpor- 
ation, except  the  two  Merritts,  had  any  no- 
tice whatever  that  any  part  of  plaintiff's  pur- 
chase money  remained  unpaid.  Moreover,  In 
wliatever  the  Merritts  did  with  reference  to 
the  sale  of  this  land  to  the  corporation,  they 
did  in  their  own  Interests  and  behalf,  and  in 
an  adversary  character;  and  nothing  is  better 


settled  than  that  under  sncb  drcmnstances 
the  corporation  is  not  cIiaTged  with  the  knowl- 
edge of  the  ofilcer  or  agent.  In  what  we  have 
said  we  have  assnmed,  witbont  deciding,  that 
mere  notice  of  the  fact  that  a  Tendor'a  pur- 
chase money  ia  aniiaid  will  charge  Uie  land 
with  a  lien  in  the  hands  of  subsequent  pur- 
chasers from  bis  Tendee.  The  trial  court 
found  that  In  purchasing  the  land  the  corpora- 
tion relied  on  the  tide  as  it  appeared  of  rec- 
ord, and  had  no  notice  or  knowledge  that 
plaintiff  claimed  a  lien  npon  the  land  mtst 
the  commencement  of  this  action;  and  the 
evidence  Justified  the  finding.-  Order  af- 
firmed. 


NATIONAIi  GERMAN-AMERICAN  BANK 

V.  ST.  ANTHONY  PARK  NORTH 

REAL-ESTATE  CO.  et  al. 

(Supreme  Court  of  Minnesota.     Jane  17,  1899.) 

ACTIOTI  AOJiivert  Ixsolvikt  Co«POiu.Tioir  —  Par- 
ties—Tihb  roa  BrINOINO  IX  STOCKaOL.DBBS. 

1.  In  an  action  against  a  corporation  tmd?r 
chapter  76,  Gen.  St  1878  (chaijter  76,  Gen.  St 
1894),  a  creditor  may  join,  in  liis  complaint  set- 
ting forth  his  demands  against  the  corpontion 
whereby  he  l>ecomes  a  party  to  the  action  pur- 
suant to  the  order  of  the  ooort,  a  farther  diuia 
to  have  stockholders  made  parties  to  the  action. 
and  have  their  liability  ascertained  and  «if«rced 
for  the  benefit  of  all  of  the  crediton^  altboa<;h 
the  complaint  of  the  creditor  who  inatitnted  the 
action  did  not  demand  such  relief. 

2.  Such  stockholders  may  Iw  made  parties 
to  the  action  on  the  complaint  of  a  creditor  ntfaer 
than  the  plaintiff,  either  before  or  after  tfaft  ex- 
piration of  the  time  limited  by  the  court  for 
creditors  to  exhibit  their  daima. 

3.  Other  assignments  of  error  conridered 
and  determined. 

(Syiial>us  by  the  Court) 

Appeal  from  district  court,  Ramsey  coanty; 
3.  3.  Egan,  Judge. 

Action  by  the  National  Oerman-Americaii 
Bank  against  the  8t  Anthony  Park  North 
Real-Estate  Company,  F.  D.  Hager,  and  oth- 
ers. From  an  order  granting  leave  to  make 
certain  stockholders  In  defendant  corporation 
parties  defendant,  Hager  and  others  appeal. 
Affirmed. 

Henry  B.  Wenzell  and  F.  W.  M.  Cutcheon, 
for  appellants.  John  B.  &  B.  P.  Sanborn,  T. 
R.  Palmer,  and  W.  T.  McMurran,  for  respond- 
ent 

START,  C.  3.  The  district  court  of  Ram- 
sey county,  on  June  27,  1894,  appointed  a  re- 
ceiver for  the  defendant  corporation,  the  Im- 
provement company,  in  this  actloi^  wbicb 
was  brought  under  the  provisions  of  diapter 
76,  Gen.  St  1894,  for  the  sequestration  of  the 
property  of  such  corporation,  but  none  of  Its 
stockholders  were  originally  made  parUea  to 
the  action.  The  usual  order  for  creditors  to 
exhibit  their  claims  and  t>ecome  parties  to  tbe 
action  was  made  on  June  30,  1894,  pursuant 
to  Gen.  St  1894,  S  5911,  wherein  it  was  pro- 
vided that  such  claims  shall  be  exhibited  by 
filing  in  the  office  of  tbe  clerk  of  the  court 
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«  verifled  complaint  Betting  ont  a  brief  de- 
scription of  Bnch  claim,  and  by  deliverini^  to 
the  receiver  a  true  copy  of  the  complaint  eo 
filed.  The  respondent  S.  RusBell  Smith,  with- 
in the  time  limited  by  the  ord«r,  and  on  Sep- 
tember 12, 1894,  BO  filed  his  complaint  against 
the  ImproYement  company,  which  alleged  that 
such  company  was  Indebted  to  him  in  a  sum 
exceeding  $28,000,  conslating  of  a  judgment 
for  $19,075.80,  recovered  on  July  5,  1804, 
against  it  in  his  favor,  ux>on  which  an  execn- 
tion  tiad  been  issued,  and  returned  wholly  un- 
aatisfied,  and  a  promissory  note  made  by  it, 
amounting  to  more  than  $9,000,  including  in- 
terest; and  further  alleging  that  It  waa  in- 
floivent.  He  further  stated  in  his  complaint 
the  names  of  the  atockholdera  of  such  corpo- 
ration, the  number  of  shares  held  by  each, 
and  prayed  that  his  clalma  be  allowed,  and 
that  the  stockholders  be  made  parties  to  the 
action,  and  for  appropriate  relief  against 
them.  A  copy  of  this  complaint  was  deliv- 
ered to  the  receiver  on  the  next  day  after 
the  original  was  filed,  but  there  was  attached 
to  tt  a  notice  of  a  motion  to  bring  in  such 
atockholdera  as  additional  parties.  From  an 
order  granting  respondent's  motion  to  make 
such  stockholders  parties  to  this  action  this 
appeal  was  taken. 

1.  Appellants  claim  that  the  respondent  did 
not  comply  with  the  order  of  June  30,  1804, 
In  that  a  copy  of  his  complaint  liad  not  been 
delivered  to  the  receiver  before  giving  notice 
of  his  motion,  and  therefore  be  was  not  a 
party  to  the  action.  The  complaint  was 
properly  filed,  and  the  notice  of  the  motion 
and  a  copy  of  the  complaint  were  delivered  to 
tbe  receiver  at  the  Bame  time.  This  was  a 
■uffldent  compliance  with  the  order. 

2.  Equally  untenable  is  appellants'  claim 
that  stodcholders  could  not  be  made  parties 
to  the  action  until  tbe  time  for  exhibiting 
claims  had  expired.  It  would  have  been  per- 
fectly competent  for  the  plaintiff  In  the  first 
instance  to  have  made  the  stockholders  par- 
ties defendant,  and  such  is  the  ordinary  and 
correct  practice  in  actions  of  this  natura 
Gen.  St  1804,  c.  76,  |  .^OOS.  But  because  the 
plaintlfC  omitted  to  make  the  stockholders 
parties  furnishes  no  reason  for  denying  other 
creditors  the  right  to  have  them  brought  In. 
The  action  is  not  for  the  plaintlflf's  sole  ben- 
efit, but  for  all  creditors  who  become  parties 
to  the  action,  and  whatever  the  plaintiff 
might  do  in  the  premiaes  such  creditors  can. 
The  plaintiff  might  have  set  forth  in  his  com- 
plaint its  cause  of  action  against  the  corpo- 
ration, and  also  his  claim  to  have  it  satisfied 
pro  rata  with  the  claims  of  other  creditors 
by  the  stockholders,  and  any  other  creditor 
may  file  Juat  such  a  coiupinint  if  tbe  plain- 
tiff haa  not  done  bo.  Arthur  v.  VViilius,  44 
Minn.  409,  46  N.  W.  851. 

3.  If  the  respondent  has,  as  appellants 
claim,  assigned  his  judgment  as  collateral  se- 
cnrity,  it  is  a  mattei'  which  may  be  raised  by 
answer  to  his  complaint,  and  all  parties  hav- 
ing an    interest   in    tbe   judgment   can    be 


brought  Into  the  action  as  parties.  In  any 
event,  he  is  a  creditor  to  the  extent  of  $9,000, 
as  appears  from  his  complaint,  exclusive  of 
the  judgment     Order  afiBrmed. 


HANTZCH  V.  MASSOLT  et  al. 
(Supreme  Court  ot  Minnesota.    June  17,  1895.) 

CONTINOEST     Cl^IM  —  PhESENTMENT  —  ACTIONS 
^OAIKST  I>E0BDB!rr8'  ESTATES— ACTIONS 

OX  SoABDiAHa'  Bonds. 

1.  Sections  104,  107,  and  110  of  the  Pro- 
bate Code  (chapter  46,  Laws  1889;  section  4511, 
4514,  4517,  Gen.  St  1894)  construed,  and  Keld, 
that  a  contingent  claim,  arising  on  contTBct 
against  the  estate  of  a  decedent  which  does  not 
become  absolute  and  eanahle  of  liquidation  be- 
fore the  time  limited  tor  <xediton  to  present 
their  claims  to  the  proluite  court  for  allow- 
ance, is  not  barred  becanse  it  was  not  so  pre- 
sented; and  the  liolder  of  such  a  claim,  after  it 
becomes  absolate,  may  maintain  an  action 
against  the  heirs,  next  of  kin,  legatees,  or  devi- 
sees to  whom  the  residue  of  the  estate  has  been 
distribnted,  to  recover  such  claim  to  the  extent 
ot  the  estate  received  by  them. 

2.  JBdd,  further,  that  a  claim  against  the  es- 
tate of  deceased  sureties  on  the  bond  of  a  guard- 
ian whose  account  as  such  had  not  been  allowed 
and  settled  by  the  probate  court,  when  the  time 
expired  for  presentiiig  claims  against  their  re- 
spective estates,  is  such  a  contingent  claim. 

3.  In  an  action  upon  a  guardian's  bond  the 
complaint  does  not  fall  to  state  a  canse  of  ac- 
tion becanse  it  omits  to  allege  that  permission 
to  prosecute  the  bond  haa  been  obtained  from 
the  judge  of  probate. 

(Syllabus  by  tbe  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  Seagrave  Smith,  Judge. 

Action  by  Richard  H.Hantzcb  against  Mary 
MasBolt  and  others  on  a  guardian's  bond. 
From  an  order  suataining  demurrers  to  tbe 
complaint   plaintiff  appeals.     Reversed. 

McHaie  &  Abell,  for  appellant  Wltchie  & 
Bleecker  and  KItchel,  Cohen  &  Shaw,  for  re- 
Bpondents. 

START,  C.  J.  Appeal  by  plaintiff  from  an 
order  sustaining  the  demuiTers  of  the  de-  . 
fendants  to  his  complaint,  the  here  material 
allegations  of  which  are  as  follows:  That  on 
January  23,  1885,  the  plaintiff  was  a  minor, 
and  on  that  day  John  P.  Noel  was  appointed 
his  guardian  by  the  probate  court  of  the  coun- 
ty of  Hennepin,  who  accepted  the  trust,  and 
executed  to  the  judge  of  such  court  a  guar- 
dian's bond  in  the  penal  sum  of  $1,000,  with 
William  Massolt  and  John  Helnrich  as  sure- 
ties, which  contained  the  conditions  required 
by  law.  That  Noel  received  as  such  guardian 
the  sum  of  $843.'28,  the  property  of  the  plain- 
tiff, but  wholly  disregarded  his  trust,  in  that 
he  never  made  any  inventory  of  the  estate 
of  the  plaintiff  coming  tr\  his  hands  nntil  De- 
cember 4,  18^,  and  wholly  failed  and  refused 
to  perform  his  duties  as  such  guardian,  and 
in  the  year  1887  left  the  state  of  Minnesota, 
and  did  not  return  until  the  year  1S02,  but 
the  plaintiff  did  not  learn  of  bis  return  to 
the  state  until  October,  1803.  That  plaintiff 
became  of  age  on  the  3d  day  of  August  1881, 
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and  on  October  30, 1893,  filed  a  petition  In  the 
probate  court  in  tbe  matter  of  such  guardian- 
ship, for  the  purpose  of  compelling  Noel  to 
settle  his  accounts  as  such  guardian,  and  he 
was  duly  cited  by  the  court  to  appear  and  file 
his  account  That  such  further  proceedings 
were  had  in  such  court  that  on  the  4th  day 
of  December,  1893,  the  court  made  its  order 
settling  such  account,  wherein  It  was  ad- 
judged that  there  was  due  from  Noel,  as 
such  guardian,  to  the  plaintiff,  a  balance  of 
$533.88,  with  Interest  at  6  per  cent  from  Jan- 
uary 30, 1885,  and  that  be  pay  the  same  with- 
in 10  days  thereafter.  That  Noel  appealed 
from  this  order  to  the  district  court;  and  on 
March  3,  1894,  the  order  was  by  such  court 
affirmed,  and  judgment  entered  therein  in 
faTor  of  the  plaintiff,  and  against  Noel,  for 
the  sum  of  $829,  no  part  of  which  has  ever 
been  paid.  That  March  9,  1890,  the  surety 
John  Heinrlcb  died,  seised  of  real  and  per- 
sonal estate,  and  leaving  a  will,  whereby  he 
devised  and  bequeathed  all  of  his  property  to 
the  defendants  Julius  J.  Helnrlch,  Qustave  J. 
Heinrich,  Antonia  Oswold,  Siegmund  J.  Wle- 
denbeck,  Adolph  0.  Heinrlcb,  and  Nina  Egle, 
the  first  three  named  being  his  children  and 
only  heirs  at  law.  His  will  wa«  admitted  to 
probate  in  Hennepin  county  on  April  28, 1890, 
and  executors  thereof  appointed;  and  on  May 
2,  1S90,  the  probate  court  made  its  order  re- 
quiring all  persons  having  claims  against 
the  estate  to  present  them  on  or  before  De- 
cember 30,  1890.  Publication  of  this  order 
was  completed  June  2,  1890;  and  on  Jan- 
uary 25,  1894,  the  estate  was  distributed  to 
and  received  by  the  above-named  defendants, 
who  are  now  in  the  possession  of  it  That  on 
February  24,  1892,  William  Massolt,  the  other 
surety,  died,  intestate,  seised  of  real  and  per- 
sonal estate;  and  bis  estate  was  duly  admin- 
istered and  settled  in  the  probate  court  of  the 
county  of  Hennepin;  and  on  March  30,  1802, 
the  court  made  Its  order  requiring  all  claims 
against  the  estate  to  be  presented  on  or  be- 
fore the  Ist  Monday  in  October,  1892,  and  no- 
tice of  such  order  was  duly  given;  and  there- 
after, and  on  September  2,  1803,  it  made  its 
decree  of  distribution  whereby  such  estate 
was  assigned  to  and  was  received  by  his 
next  of  kin  and  heirs  at  law,  the  defendants 
herein,  other  than  the  devisees  and  legatees 
of  John  Heinrlcb,  hereinbefore  specially  nam- 
ed, who  are  now  in  possession  of  the  same. 
Upon  this  state  of  facts,  the  plaintiff  seeks  to 
recover  from  the  defendants,  as  legatees  and 
distributees  of  the  sureties,  respectively,  his 
claim,  not  exceeding  the  value  of  the  prop- 
erty received  by  them  as  such,  under  the 
provisions  of  Gen.  St  1894,  c  77.  The  most 
serious  reason  urged  by  respondents  why  the 
complaint  does  not  state  a  cause  of  action  is 
that  the  claim  was  provable  against  the  es- 
tates ot  the  respective  sureties,  and,  it  not 
having  been  so  presented.  It  is  barred.  This 
involves  two  questions:  (1)  Was  the  claim  a 
contingent  one  until  after  the  time  within 
which  it  could  be  presented  to  the  probate 


court  and  allowed  bad  expired?  (Z)  If  so. 
was  the  plaintiff  bound  to  present  it  for  al- 
lowance to  the  probate  court,  and,  failim^  to 
do  ao,  is  this  action  barred? 

1.  A  contingent  claim  Is  one  where  the  lia- 
bility depends  upon  some  future  event  which 
may  or  may  not  happen,  and  therefore  makes 
it  wholly  uncertain  whether  there  ever  'wlU 
be  a  liability.  Sargent  v.  Kimball,  37  Vt 
321.  Now,  save  in  exceptional  cases,  a  salt 
on  a  guardian's  bond  against  the  Baretles  can- 
not be  maintained  without  a  previous  liqaida- 
tlon  of  the  amount  due  from  the  guardian  by 
a  settlement  of  his  accounts.  Such  an  ac- 
counting is  an  equitable,  and  not  a  legal, 
proceeding.  It  involves,  not  only  itema  of 
debit  and  credit  but  considerations  as  to  the 
propriety  of  charges  and  investments  and 
allowan<}es  for  compensation.  2  Brandt  Sur. 
I  574;  Allen  v.  Tiffany,  53  Cal.  16;  Murzay 
V.  Wood,  144  Mass.  195.  10  N.  E.  822;  Tnd- 
hope  V.  Potts,  91  Mich.  490.  51  N.  W.  UIO. 
In  this  case  no  final  settlement  of  the  guar- 
dian's account  was  made,  although  the  plain- 
tiff  pursued  the  matter  with  reasonable  dili- 
gence after  he  became  of  age,  until  long  after 
the  time  for  presenting  claims  against  the 
respective  estates  of  the  sureties  had  expir- 
ed. Until  after  the  expiration  of  that  time. 
it  was  a  matter  of  uncertainty  wbetber  the 
plaintiff  ever  would  have  such  a  claim.  It 
depended  upon  the  contingency  of  a  liquida- 
tion of  the  guardian's  account  The  plaintiff's 
claim  then  depended  upon  a  future  uncertain 
event,  for  it  might  happen  that  by  reason  ol 
losses  in  investments,  for  which  the  guardian 
was  not  responsible,  or  by  advances  to  or  ex- 
Itenses  Incurred  for  his  ward,  a  final  account- 
ing would  show  that  there  was  nothing  due 
from  the  guardian.  It  is  clear  that  the  plain- 
tiff's claim  was  a  contingent  claim,  incapa- 
ble of  liquidation  until  It  became  absolnte  by 
a  settlement  of  the  guardian's  account  lie- 
Keen  V.  Waldron,  25  Minn.  4ti6. 

2.  The  plaintiff's  claim  did  not  become  ab- 
solute and  liquidated  until  long  after  the 
time  for  presenting  claims  against  tlie  es- 
tates of  the  deceased  sureties,  or  either  of 
them,  had  expired,  and  the  estates  settled 
and  distributed  to  the  defendants,  as  heirs 
and  devisees.  Is  this  action  then  barred 
because  the  plaintiff  did  not  present  the 
claim  to  the  probate  court  for  allowance? 

The  answer  Invtdves  a  construction  of  sec- 
tions 104,  107,  and  110  of  the  Probate  Codo 
(chapter  46,  Laws  1888;  sections  4511,  4514. 
4517,  Gen.  St  1894),  which  read  as  follows: 

"Sec.  104.  All  claims  arising  upon  con- 
tracts, whether  the  same  be  due,  not  due,  or 
contingent  must  be  presented  to  the  probate 
court  within  the  time  limited  in  said  order, 
and  any  claim  not  so  presented  Is  barred 
forever;  such  claim  or  demand  may  be  plead- 
ed as  an  offset  or  counterclaim  to  an  action 
brought  by  the  executor  or  administrator. 
All  claims  shall  be  itemized,  and  verified  by 
the  claimant  his  agent  or  attorney,  stating 
the  amount  due,  that  the  same  Is  just  and 

Digitized  by  LjOOQ  IC 


Minn.) 


HANTZCH  t>.  MASSOLT. 


1071 


tme,  that  no  payments  have  been  made 
thereon  which  are  not  credited,  and  that 
there  are  no  offsets  to  the  same  to  the  luiowl- 
edge  of  affiant.  If  the  claim  be  not  due,  or 
be  contingent,  when  presented,  the  particu- 
lars of  such  claim  must  be  stated.  The 
probate  court  may  require  satisfactory 
vouchers  or  proofs  to  be  produced  In  support 
of  any  claim." 

"Sec.  107.  No  action  at  law  for  the  recovery 
of  money  only  shall  be  brought  in  any  of  the 
courts  of  this  state  against  any  executor, 
administrator  or  guardian  upon  any  claim 
or  demand  which  may  be  presented  to  the 
probate  court  except  as  provided  in  this 
Code.  No  claim  against  a  decedent  shall  be 
a  charge  against  or  lien  upon  his  estate  un- 
less presented  to  the  probate  court  as  herein 
provided  within  five  (5)  years  after  the  death 
of  such  decedent:  provided,  that  this  pro- 
vision shall  not  be  construed  as  affecting  any 
lien  existing  at  the  date  of  snch  death:  pro- 
vided further,  that  said  provision  shall  not 
be  construed  as  affecting  the  right  of  a 
creditor  to  recover  from  the  next  of  kin,  legatee 
or  devisee  to  the  extent  of  assets  received. 
Tbis  provision  shall  be  applicable  to  the 
estate  of  persons  who  died  prior  as  well  as 
those  who  may  die  after  the  adoption  of  this 
Code." 

"Sec.  110.  Upon  the  allowance  or  disallow- 
ance of  any  claim  the  court  shall  make  Its 
order  allowing  or  disallowing  the  same.  The 
order  shall  contain  the  date  of  allowance  and 
the  amount  allowed,  the  amount  disallowed, 
and  be  attached  to  the  claim  with  the  off- 
sets If  any." 

Section  102  of  such  Code  (section  4509, 
Gen.  St  1$84)  also  provides  that  no  claim 
shall  be  received  or  allowed  by  the  court 
unless  presented  within  18  months  from  the 
time  when  notice  of  the  order  to  present 
claims  Is  given. 

These  sections,  and  sections  7  to  14,  in- 
clusive, c.  77,  Gen.  St  1878  (sections  5918- 
5025,  Gen.  St.  1894),  are  to  be  construed  to- 
gether and  in  harmony  with  the  general 
policy  of  our  laws  that  all  of  a  decedent's 
property  not  exempt  is  equitably  charged 
with  the  payment  of  his  debts;  and  we  ought 
to  so  construe  them  as  to  afford  every  credit- 
or an  adequate  remedy  to  secure  the  pay- 
Doent  of  his  claim  out  of  such  property.  If 
the  plaintiff  could  have  presented  his  claim 
to  the  probate  court,  and  thereby  secured 
its  payment  from  the  estates  of  the  sureties 
in  the  ordinary  course  of  administration,  this 
action  is  barred;  otherwise  not  Hills  v. 
Nichols,  47  Minn.  382,  50  N.  W.  367;  Mc- 
Keen  v.  Waldron,  25  Minn.  466. 

If  section  104  is  construed  literally,  it 
-would  include,  not  only  the  plaintltrs  claim, 
but  all  claims  of  every  kind  arising  upon 
contract  Its  language  is  "all"  claims  aris- 
ing upon  contracts,  whether  the  same  be  due, 
not  due,  or  contingent  These  three  classes 
include  all  possible  claims  growing  out  of 
contracts.   -If  there  are  no  implied  excep- 


tions in  this  statute  as  to  any  class  of  con- 
tingent claims,  then,  if  a  person  dies  who 
was  a  stockholder  in  a  corporation,  or  had 
conveyed  lands  by  a  warranty  deed,  or 
signed  official  bonds  as  a  surety,  or  given 
leases  for  a  term  of  years,  with  covenants 
to  indemnify  the  lessee  against  damages  by 
water  from  the  pipes  on  the  demised  prem- 
ises, creditors,  obligees,  and  covenantees 
who  would  not  be  forever  barred  of  all  right 
to  any  redress  against  his  property  must 
hasten  to  the  probate  court,  and  prove  their 
claims,  within  the  18  months  from  the  giv- 
ing notice  of  the  order  limiting  the  time  to 
press  Its  claims  agalns*  the  estate.  How 
can  they  be  proved?  Counsel  for  respond- 
ent answers:  "State  the  particulars  of  the 
claim  under  the  provisions  of  section  104," 
But,  until  a  contingent  claim  becomes  abso- 
lute, the  amount  thereof  cannot  be  liquidat- 
ed, so  that  It  can  be  allowed  by  the  court 
and  the  amount  thereof  stated  in  the  order 
allowing  it,  as  required  by  section  110. 

But  let  us  assume  that.  In  order  to  entitle 
a  contingent  claim  to  be  allowed.  It  Is  not 
necessary  that  it  should  first  become  abso- 
lute and  capable  of  liquidation.  StiU,  we 
are  confronted  with  the  question,  how  shall 
it  be  paid?  The  statute  provides  for  the  pay- 
ment of  all  claims  which  are  certain  and 
liquidated,  whether  due  or  not  due;  also  for 
contingent  claims  which  become  absolute 
and  capable  of  liquidation  within  the  18 
months  allowed  for  the  presentation  and 
proof  of  claims,  for,  if  they  become  absolute 
within  the  limited  time,  they  can  be  paid  as 
other  claims;  but,  for  claims  which  are  con- 
tingent when  this  time  expires,  there  is  ab- 
solutely no  provision  of  the  statute  for  their 
payment,  or  provision  for  retaining  in  the 
control  of  the  court  any  funds  to  pay  them 
in  the  future  in  case  they  become  absolute, 
or  for  suspending  the  settlement  of  the 
estate  until  that  event  occurs,  if  ever.  It  Is 
not  to  be  presumed  that  the  authors  of  the 
statute  intended  to  provide  for  the  proof  of 
claims  against  a  decedent's  estate,  and  bar 
all  subsequent  action  thereon  If  they  were 
not  so  proved,  and  provide  no  possible  way 
for  their  payment.  It  would  have  been  im- 
practicable to  have  attempted  to  provide  for 
the  future  payment  of  claims  which  were 
contingent  and  unliquidated  when  the  time 
for  allowing  claims  expired,  for  it  would  be 
impossible  to  determine  how  much  it  would 
be  necessary  to  retain  from  the  funds  and 
prox>erty  of  the  estate  to  pay  such  claims  In 
the  future,  and  equally  Impracticable  to  have 
provided  for  a  suspension  of  the  settlement 
of  the  estate  and  the  distribution  of  the  resi- 
due until  it  was  determined  whether  such 
claims  were  absolute  or  not.  It  is  manifest 
that  the  omission  from  the  Probate  Code  of 
all  provisions  for  the  payment  of  this  class 
of  claims  was  Intended,  because  it  was 
wholly  impracticable  to  make  any  provision 
for  them.  But  concede  that  the  probate 
court  has  the  inherent  power  to  retain  in 
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«onrt  the  amount  of  an  unliquidated  contln- 
.gent  claim;  how  mncfa  must  be  retained? 
How  would  It  be  possible  to  determine  the 
■matter?  Or,  if  the  settlement  of  the  estate 
.Is  to  be  continued  nntil  the  ctatm  can  be  de- 
termined, then  for  how  long  a  time?  If  this 
can  be  done,  then  the  covenantee  of  the  de- 
ceased party  1b  a  warranty  deed  may  sus- 
pend the  settlement  of  the  estate  Indefinite- 
ly, without  regard  to  the  probability  of  any- 
thing ever  becoming  due  on  the  covenant. 
Section  lOi  must  be  given  a  reasonable,  and 
Dot  a  literal,  constmctlon,  which,  as  we  have 
«een,  woald  lead  to  absurd  and  nnjnst  re- 
sults. Clearly,  It  was  not  the  intention  to 
bar  claims  for  the  xxtyment  of  which  no  pos- 
•slble  provision  was  or  could  be  made,  nor  to 
repeal  as  to  claims  arising  on  contracts. 
<3en.  St.  1878,  c.  77,  H  7-14,  Inclusive  (Gen. 
8t  18S4,  H  5918-692S).  The  second  proviso 
to  section  107  Is  an  express  recognition  of 
the  fact  that  not  all  contingent  claims  aris- 
ing on  contracts  which  are  not  presented  nn- 
•der  the  provlsloos  of  section  104  are  barred, 
for  it  reads:  "Provided,  further,  that  said 
provision  shall  not  be  construed  as  afTecting 
the  right  of  a  creditor  to  recover  from  the 
next  of  kin,  legatee,  or  devisee  to  the  ex- 
tent of  assets  received."  If  all  claims  aris- 
ing on  contracts  doe,  not  doe,  and  contingent 
were  barred  by  section  104,  what  possible 
pnrpose  could  this  proviso  serve?  It  was 
not  intended  to  preserve  the  right  to  maln- 
<taln  an  action  on  a  claim  growing  out  of 
-«  tort,  for  section  IW  refers  to  claims  on 
contracts  only,  Then  to  what  claims  does 
the  proviso  refer?  Clearly,  to  those  for  the 
liquidation  and  payment  of  which  no  pro- 
vision has  been  made  by  the  statute,  because 
It  was  wholly  Impracticable  to  make  any 
«iich  provision.  McKeen  v.  Waldron,  25 
Minn.  406;  Bank  r.  Tapley  (Minn.)  57  N.  W. 
1065;  Bnllard  v.  Moor  (Kass.)  33  N.  E.  928. 
The  manifest  meaning  of  section  l(H,  when 
read  with  reference  to  the  settled  law  and 
-practice  of  the  state  before  its  passage,  and 
In  connection  with  all  the  other  provisions 
of  the  statute  to  which  we  have  referred, 
and  in  view  of  the  practical  impossibility  of 
providing  for  claims  which  are  contingent 
and  unliquidated  when  the  time  for  proving 
-claims  expiree,  is  that  such  claims  are  not 
barred  If  not  presented  to  the  probate  court. 
This  section  means  that  all  contingent  claims 
which  become  absolute  and  capable  of  Ilqut- 
datlon,  whether  dne  or  not  before  the  ex- 
piration of  the  time  limited  ftor  proving 
claims,  must  be  so  presented,  or  they  are 
tmrred;  bat  that  all  contingent  claims  may 
be  presented  to  the  probate  court  with  a 
statement  of  the  particulars  of  such  claim, 
and  those  which  become  absolute  and  capa- 
ble of  liquidation  within  the  time  limited 
-for  proving  claims  are  to  be  allowed  and 
paid  as  other  claims,  but  those  that  do  not 
thus  become  absolute  cannot  be  allowed  or 
paid,  and  the  settlement  and  distribution  of 
«he  estate  proceeds  as  If  they  had  never  been 


Ulecl.  When  such  claims  l)ecome  absolute. 
If  ever,  an  action  to  recover  the  amount 
thereof  from  the  heirs,  legatees,  and  di»- 
tribntees  of  the  decedent,  under  the  provi- 
sions of  chapter  77,  Gen.  St.  1878  (cliapter 
T7,  Gen.  St  1894),  is  not  barred.  The  plain- 
tlflTs  claim  falls  within  this  last  class.  Al- 
though there  was  a  breach  of  the  bond  be- 
fore the  expiration  of  the  time  for  proving 
claims,  as  we  have  seen,  whether  there 
would  ever  be  anything  due  from  the  sure- 
ties of  the  guardian,  or  bow  much,  depended 
upon  the  result  of  a  settlement  of  bis  ac- 
<>ounts  as  such  gnardlan,  and  the  claim  did 
not  become  absolute  and  liquidated  until  the 
Judgment  settling  the  account. 

3.  It  is  further  daimed  by  respondents 
that  the  complaint  Bboald  have  alleged  that 
the  action  on  the  bond  was  brought  by  the 
permission  and  direction  of  the  Jad^e  ct 
probate.  The  obtaining  of  such  perniisslon 
Is  no  part  of  the  phtintifTs  canse  of  action. 
Lltchfi^d  T.  McDonald,  35  Minn.  187,  28  N. 
W.  191.  It  follows  that  the  ob  lection  that 
such  permission  was  not  obtained  before  the 
action  was  brought  cannot  be  reached  by 
demurrer. 

4.  It  Is  also  claimed  by  respondents  that 
the  demurrers  were  properly  sustained,  be- 
cause the  complaint  does  not  allege  the  value 
of  the  propwty  received  by  the  defeudants 
as  distributees  and  legatees.  It  would  seem 
tliat  the  defendants  would  know  more  about 
this  matter  than  the  plaintiff,  and.  If  the 
value  of  the  estate  received  by  them  was 
less  than  ptaintifTs  demand,  they  should  set 
up  the  fact  in  their  answers;  but  we  do  not 
so  decide.  The  complaint  does  .allegre  that 
the  residue  of  the  estates  was  distributeil  to 
and  received  by  the  defendants,  and  It,  there- 
fore, certainly  states  a  canse  of  action  for 
nominal  damages.  If  for  nothing  more.  Ot^ 
ders  sustaining  the  demurrers  reversf^J, 


OSWALD  et  al.  v.  PILLSBURT. 

(Supreme  Conrt  of  Minnesota.    Jaly  2.  1893.) 

Action    against  AsHtxisTitAToa  —  Co^irisceert 

Claim— ALtx>wAKCB  sr  Probatb  Cockt. 

An  action  may  be  lawfully  bronght 
against  an  adminiitrator  upon  a  contingent  cliiim 
where  the  amount  cannot  be  ascertained  and  de- 
termined by  calculation  or  computation  by  the 
probate  court,  so  as  to  become  absolute  prior 
to  the  time  limited  for  presenting  damu;  and. 
upon  the  preaentation  to  the  probate  conrt  of  a 
properly  authenticated  copy  of  the  jadgiaeDt  rec- 
ord, it  may  be  allowed  and  paid  in  the  same 
manner  as  other  claims  of  the  same  claas.  Can- 
ty, J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  municipal  conrt  of  Minneapo- 
lis; Andrew  Holt,  Judge. 

Action  by  John  C.  Oswald  and  others 
against  George  A.  PUtebury,  as  admlnistmtor 
qf  the  estate  of  Fred  G.  Plllsbnry,  deceased, 
to  recover  the  amount  of  rent  paid  by  plain- 
tiffs. From  an  order  sustaining  n  demurrer 
to  the  complaint,  plaintiffs  appeal.    Reversed. 
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A.  D.  Smith,  for  ftppellants.  CroBs,  Carl- 
ton &  Cross,  for  re^ondent. 

BUCK,  J.  The  plalntHTs  and  one  Fred  C. 
PiUsbniy,  on  April  3,  1882,  took  a  lease  of 
WlUlam  W.  Hayward  and  wife  of  certain 
real  estate  for  the  tenn  of  11  years  from 
April  1,  1802,  in  which  they  covenanted  and 
agreed  to  pay  a  certain  rent,  pay  all  taxes 
and  assessments,  and  Ice^  the  buildings  on 
the  pi'«ini8e6  insured.  Fred  C.  PiUsbury  died, 
Intestate,  <m  May  16,  1892;  and  on  June  18, 
18U2,  Georgie  A.  PlUsbnry  was  appointed  his 
admlnlstiator  by  the  probate  court  of  Hen- 
nepin connty,  which  court,  on  the  last-named 
day,  made  an  order  Umitlns  the  time  for 
creditors  to  present  claims  for  examination 
and  allowance  to  the  first  Monday  of  Jan- 
uary, 1803.  There  was  no  application  for  a 
further  extension  of  time  for  the  presentation 
«f  claims,  and  no  such  extension  was  eva- 
granted.  The  dalm  sued  upon  herein  was 
never  presented  to  the  probate  court.  This 
suit  is  against  the  administrator  to  recover 
the  sum  of  ^233.28,  which  the  plalntifTs  claim 
they  paid  for  rent  and  taxes  and  insurance 
4lue  upon  the  lease,  and  for  which  the  plaln- 
tUfs  claim  that  the  estate  of  the  deceased  was 
Jointly  and  severally  liable  with  themselves. 
This  amount  became  due  and  payable  for  the 
years  1893  and  1894,  by  virtue  of  the  terms 
of  the  lease  referred  to,  after  the  decease  of 
Fred  C.  PiUsbury.  The  defendant  interposed 
a  demurrer  to  the  complaint,  upon  these 
grounds:  First,  that  this  court  has  no  Juriti- 
dictlon  of  the  person  of  the  defendant  as  such 
administrator;  second,  that  this  court  has  no 
jurisdiction  of  the  subject  of  the  action; 
thiitl,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The 
-court  below  sustained  the  demurrer,  and 
plalntifTs  appeal. 

One  of  the  principal  questions  In  this  case 
Is  whether  the  claim  sued  upon  Is  a  "contin- 
gent claim,"  within  the  meaning  of  the  lan- 
guage used  In  the  Probate  Code,  and  particu- 
larly section  104,  c.  46,  of  the  same  (section 
4511,  Gen.  St  1894),  when  construed  In  con- 
nection with  sections  107  and  110  of  said 
chapter  (sections  4514,  4517,  Gen.  St.  1894). 
The  writer  of  this  opinion  Is  relieved  of  the 
difficulty  of  an  extended  discussion  of  this 
question  by  the  opinion  Just  written  and  filed 
by  the  Chief  Justice  in  the  case  of  Hantzch 
V.  Massolt  (argued  in  this  court  on  the  same 
day  as  this  one)  63  N.  W.  1069.  In  that  case 
It  Is  held  "that  a  'contingent  claim'  arising 
on  contract  against  the  estate  of  a  decedent, 
which  does  not  become  absolute  and  capable 
of  liquidation  before  the  time  limited  for 
creditors  to  present  their  claims  to  the  pro- 
tMte  court  for  allowance.  Is  not  barred  be- 
cause It  was  not  so  presented;  and  the  holder 
of  such  a  claim,  after  It  becomes  absolute, 
may  maintain  an  action  against  the  heirs, 
next  of  kin,  legatees,  or  devisees  to  whom 
the  residue  of  the  estate  has  been  distributed 
-to  recover  such  claim  to  the  extent  of  the  es- 
v.63N.w,no.ll— 6S 


tate  received  by  them."  We  think  that  the 
claim  sued  upon  herein  is  a  contingent  claim, 
within  the  principles  laid  down  in  that  case. 
The  dalm  is  one  which  accrued  after  the 
death  of  B^ed  C.  PiUsbury,  upon  a  lease 
wherein  he  was  jointly  and  severally  Hable 
with  the  plalntlfCs.  The  lease,  by  its  terms, 
ran  for  a  period  of  11  years,  at  the  rate  of 
$800  per  annum,  payable  quarterly.  It  also 
provided  that  the  lessees  should  pay  all  taxes 
assessed  upon  tbo  premises  as  soon  as  they 
became  due,  and  keep  the  premises  insured 
for  at  least  the  sum  of  f  1,200.  These  plain- 
tltrs  paid  during  the  years  1803  and  1894  the 
share  of  the  deceased,  as  follows:  Rent, 
f  114.43;  taxes,  $100.85;  Insurance,  fO.  Now, 
section  110  of  chapter  40  of  the  Probate  Code 
(section  4S17,  Gen.  St  1804)  provides  that 
"opon  the  allowance  or  disallowance  of  any 
claim  the  court  shall  make  its  order  allowing 
or  disallowing  the  same.  The  order  shall 
contain  the  date  of  allowance  and  the  amount 
allowed,  the  amount  disallowed,  and  be  at- 
tached to  the  claim  with  the  ofFsets,  if  any." 
If  these  claims  are  such  that  it  was  Impera- 
tive that  plaintiffs  should  have  presented 
them  within  the  time  limited  by  the  probate 
court  then  the  same  class  of  claims  which 
will  accrue  fOr  the  ensuing  eight  or  nine 
years  should  also  have  been  presented.  But 
how  did  the  plaintiffs  know  iMlor  to  the  first 
Monday  in  January,  1803  (the  time  limited 
for  presenting  claims)  what  the  taxes  would 
be  for  1894?  And  how  could  they  state  what 
they  would  be  for  each  year  until  the  termi- 
nation of  the  lease?  Could  they  at  any  time 
within  the  period  limited  by  the  court  for 
presenting  claims  make  out  an  Itemized  and 
verified  claim  against  such  estate,  of  the 
amount  of  the  taxes  that  would  be  levied  for 
10  or  11  subsequent  years,  or  the  amount  of 
Insurance  that  would  necessarily  have  to  be 
paid  during  that  time?  The  impossibUlty 
and  absurdity  of  such  a  contention  is  too 
apparent  to  need  argument  A  contingent 
claim,  therefore,  within  the  meaning  of  sec- 
tion 104,  c.  46,  of  the  Probate  Code  (section 
4511,  Gen.  St  1894),  is  one  upon  which  the 
probate  court,  under  section  110  of  the  same 
chapter,  can  moke  an  order  stating  the 
amonnt  allowed  or  disallowed.  As  these 
amounts  could  not  by  any  possible  method 
cf  calculation  or  computation  be  ascertained 
by  the  probate  court,  he  could  not  allow  or 
disallow  them,  and  state  the  amount;  and 
they  are  therefore  not  such  contingent  claims 
as  are  mentioned  In  section  104,  above  cited, 
and  which  must  be  presented  within  the  time 
limited,  or  be  forever  barred. 

Can  the  plaintiffs  maintain  this  action 
against  the  administrator,  as  such,  to  recover 
this  claim,  or  must  he  wait  until  the  estate 
has  been  assigned  to  the  heirs,  next  of  kin, 
legatees,  or  devisees,  as  the  case  may  be,  and 
then  bring  suit  against  them  to  recover  the 
amount  of  such  claim?  It  Is  clear,  we  think, 
that  the  plaintiffs  were  not  volunteers  In  pay- 
ing these  claims,  but  that  their  Joint  liability 
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existed  when  the  claims  became  due,  and 
that,  having  iiald  the  decedent's  share,  their 
right  to  maintain  an  action  for  contribution 
exists  also.  Van  Brunt  v.  Grordon,  53  Mlim. 
227,  54  N.  W.  1118.  The  Probate  C!ode  (Laws 
1889,  c.  46,  i  107;  Gen.  St  1894,  (  4514)  only 
prohibits  the  bringing  of  actions  for  the  re- 
covery of  money  against  the  personal  repre- 
sentative upon  claims  which  may  i>e  present- 
ed to  the  probate  court.  As  this  claim  is  not 
one  which  could  have  I>een  presented  to  the 
probate  court  for  allowance  or  disallowance, 
it  does  not  fall  within  the  prohibition  of  sec- 
tion 107.  In  the  case  of  Comstock  v.  Mat- 
thews, 55  Minn.  Ill,  56  N.  W.  583,  It  was 
held  tliat  the  common  law,  as  well  as  the 
statutory  rule,  is  tliat  "ail  causes  of  action 
by  one  against  another  which  do  not  die  with 
a  person  survive  to  the  personal  representa- 
tive of  the  former  against  the  personal  rep- 
resentative of  the  latter."  That  case  was 
one  where  the  decedent  bad  unlawfully  cut 
and  carried  away  a  large  amount  of  logs  and 
lumber,  and  converted  the  same  to  his  own 
use.  Some  time  after  the  commission  of  this 
tort,  the  defendant  died,  and  the  claim  for 
damages  was  not  presented  to  the  probate 
court  for  allowance,  but  suit  was  brought  di- 
rectly against  his  executors,  and  this  court 
held  that  the  action  could  l>e  maintained. 
We  percdve  no  distinction  between  a  claim 
in  tort  and  one  upon  contract,  like  this  claim, 
when  it  ia  of  such  a  character  that  it  cannot 
be  presented  to  the  proliate  court  for  allow- 
ance. 

The  counsel  for  the  respondent  contends 
with  much  earnestness  that,  if  it  l)e  held  that 
the  bolder  of  a  contingent  claim  can  bring 
suit  and  recover  Judgment  against  the  admin- 
istrator or  executor,  he  could  follow  up  his 
judgment  with  the  Issuance  of  an  execution 
and  a  levy  and  sale  of  the  property  of  the 
estate,  and  the  officer  holding  such  process 
could  sell  the  estate  on  short  notice,  and  at  a 
terrible  sacrifice^  and  the  property  rights  of 
widows,  children,  heirs,  and  legatees  be  sacri- 
ficed and  destroyed.  This  contention  Is  more 
imaginary  than  real.  It  was  held  In  the  case 
of  Berkey  v.  Judd,  27  Minn.  475,  478,  8  N.  W. 
383,  that  "when  a  Judgment  In  another  court, 
conclusive  against  the  estate,  has  been  re- 
turned, there  can  be  no  difficulty  In  bringing 
it  to  the  knowledge  of  the  probate  court,  so 
that  it  may  order  It  paid.  Without  any  stat- 
ute upon  the  subject,  a  certified  or  authenti- 
cated copy  of  the  Judgment  filed  in  the  pro- 
tiate  court  Is  sufficient."  We  do  not  hold 
that,  if  this  appellant  shall  succeed  upon  a 
trial  of  bis  cause  of  action  in  a  court  of  got- 
eral  Jurisdiction,  such  Judgment  will  have  a 
preference  over  claims  of  the  same  class  du- 
ly proven  In  probate  court  What  we  do  hola 
is  that  the  claim  of  the  appellant  is  of  such 
a  character  that  he  may  bring  suit  upon  it  in 
a  court  of  competent  Jurisdiction,  and  have  a 
trial  thereof,  because  it  is  not  such  a  claim 
as  bad  to  be  presented  to  the  probate  court 
witliln  the  time  limited  for  presenting  otbex 


claims,  oe  be  forever  barred.  But  onr  stat- 
ute expressly  probibits  the  giving  of  a  pref- 
erence In  the  payment  of  one  debt  over  an- 
other of  the  same  class.  Section  4530.  Gen. 
St  1894,  la  as  foBows:  "No  preference  shall 
be  given  in  the  paym^it  of  any  ititt  over  any 
debt  of  the  same  class;  nor  shall  a  debt  due 
and  payable  be  entitled  to  preference  over 
debts  not  due."  If  the  appellant  obtains  a 
Judgment  upon  bis  daim,  which  is  one  for 
money  due  upon  a  contract  liability,  and  there 
is  ample  means  to  pay  all  debts  of  this  class, 
it  will  liave  to  be  paid  in  full  with  tbe  other 
claims;  and,  if  there  are  not  enongh  assets 
to  pay  In  full,  It  will  have  to  be  paid  pro  rata, 
in  the  manner  provided  for  In  Gen.  St  1884, 
f  4529;  the  debts  liaving  a  preference  over 
all  of  such  claims  l}elng  the  funeral  expenses, 
expenses  of  last  sickness,  debts  liaving  a  pref- 
erence by  laws  of  the  United  States,  and  tax- 
es. Tbe  rule  laid  down  in  Redfield's  Law  sn<« 
Practice  of  Surrogates'  Courts  la  tbat  "tbe 
commencement  of  a  suit  for  the  recovery  of 
a  debt  or  the  obtaining  of  a  Judgment  there- 
on against  the  executor  or  administrat(»*  does 
not  entitle  such  debt  to  any  preference  over 
other  debts  of  the  same  class."  By  obtaining 
Judgment  in  a  court  of  competent  Jorlsdictloo, 
this  appellant  will  have  his  claim  properly  ad- 
judicated, and  a  certified  or  duly  antbenticat- 
ed  copy  of  the  Judgment  record  can  then  be 
presented  to  the  probate  court  for  allowance. 
and  payment  made  in  tbe  mode  abore  indi- 
cated. Tills  will  place  tbe  appellaitt  npon 
the  same  standing  as  tbe  other  creditors  of 
the  same  class,  with  rights  neither  superior 
nor  subordinate. 

This  proceeding,  to  obtain  the  proper  evi- 
dence of  the  existence  and  legality  of  the  ap- 
nellants'  claim  by  a  trial  in  a  court  of  eeneral 
Jurisdiction,  is  not,  as  claimed  by  respondent's 
counsel,  a  violation  of  Const  art  6,  S  7,  which 
provides  "that  probate  courts  sliall  have  Ju- 
risdiction over  the  estate  of  deceased  per- 
sons." This  question  is  fully  discussed  and 
decided  against  the  contention  of  tills  respond- 
ent in  Comstock  v.  Matthews,  55  Minn.  111. 
66  N.  W.  583,  and  we  need  not  repeat  tbe  rea- 
soning therein  contained. 

There  is  no  merit  In  the  contention  of  tbe 
defendant  that  the  municipal  court  of  Minne- 
apolis did  not  have  Jurisdiction  of  tbe  de- 
fendant as  such  administrator,  nor  of  the  stil>- 
Ject  of  the  action.  We  have  examined  the 
provisions  of  the  law  establishing  tbat  court 
and  we  do  not  find  anything  which  forbids  or 
does  not  warrant  the  bringing  of  this  acrioo 
therein.  The  order  sustaining  tbe  defendant's 
demurrer  to  the  plalntUCa'  complaint  Is  re- 
versed. 

CAKTT.  J.  I  cannot  concur  in  the  forego- 
ing opinion.  Section  4511,  Gen.  St  1894.  pro- 
vides that  "all  claims  arising  upon  contracts, 
whether  the  same  l)e  due,  not  due  or  contin- 
gent must  be  presented  to  the  prol»te  court 
within  the  time  limited  in  said  ordo'  [for 
creditors  to  present  claims],  sod  any  dalm 

Digitized  by  LjOOQ  l€ 


Minn.) 


WEIBLBB  t>.  FORD. 


1075 


not  so  presented  la  forever  barred."  In  the 
case  of  Hantach  t.  Massolt,  filed  at  this  term, 
we  held  that  It  could  not  have  been  intended 
by  this  section  to  bar  an  action  against  the 
heirs,  devisees,  distributees,  etc.,  under  sec- 
Uons  7-14,  c.  77,  Gen.  St  1878  (secUons  5918- 
5925,  Gen.  St  1894>,  on  a  cwtingent  claim, 
which  had  not  become  absolute  or  capable  of 
liquidation  before  the  time  limited  to  present 
claims  had  expired.  I  iras  wUUng  to  go  tbat 
far,  and  hold  that  while  the  words  "forever 
barred,"  in  said  section  4511,  barred  such  con- 
tingent claim  as  against  the  administrator, 
and  also  barred  such  claim  from  participating 
in  or  interfering  with  the  distribution  of  the 
assets  in  his  hands,  they  did  not  bar  an  ac- 
tion against  sncb  heirs  and  distributees  to 
tbe  extent  of  the  assets  received  by  them. 
But  this  is  as  far  as  I  am  willing  to  go.  If  a 
contingent  claim  is  not  barred  for  any  pur- 
pose unless  it  becomes  absolute  before  the 
time  to  present  claims  expires.  It  is  not  then 
barred  by  the  provision  which  applies  to  con- 
tingent dalms,  but  by  tbe  provision  which  ap- 
plies to  absolute  claims,  as  It  had  ceased  to 
be  contingent  before  tbe  bar  took  effect  The 
holding  of  the  majority  amounts  to  erasing 
the  provision  barring  contingent  claims  from 
tbe  statute,  as  a  claim  which  becomes  abso- 
late  before  tbe  time  to  present  claims  expires 
is  barred,  not  because  it  is  a  contingent  claim, 
bat  because  it  Is  an  absolute  claim,  at  the 
time  it  is  thus  barred.  We  have  no  right  to 
wholly  erase  the  provision  barring  contingent 
claims  from  the  statute.  It  is  the  claim  it- 
self tbat  is  barred,  not  the  method  of  its 
presentation;  and  to  say  that  it  is  barred 
from  being  presented  directly  to  the  probate 
court,  but  not  from  being  presented  to  the 
administrator  through  another  court.  Is  not,  in 
my  opinion,  a  proper  Interpretation  of  the 
Htatute.  Besides,  It  will  have  the  effect  of 
delaying  the  prompt  settlement  of  estates, 
and  socb  delay  has  always  been  a  serious  evU. 


WEIBLBR  V.  FORD  et  al. 
(Supreme  0>nrt  of  Minnesota.    June  20,  1895.) 

GaRKISBIIBNT — JUBT— EVIDBNCS  —  MaTBKIAUTT— 
SUFFICIENCT. 

1.0n  the  issues  formed  by  the  supple- 
m(-ntal  complaint  and  answer  thereto  filed  in 
a  garnishment  proceeding  commenced  on  a  judg- 
ment neither  party  !a  entitled  to  a  jury  trial  as 
a  matter  of  right 

2.  Evidence  hdd  sufficient  to  sustain  the 
findings  and  order  for  judgment. 

3.  A  certain  parol  trust  is  conceded  to  be 
unenforceable,  and  the  evidence  offered  to  es- 
tablish the  same  is  held  to  be  incompetent  and 
immaterial. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  coun- 
ty;  John  W.  Willis,  Judge. 

Action  by  William  H.  Weibler  against 
Frederick  Ford  and  others  and  Margaret 
Ford,  garnishee.  Judgment  was  ordered 
against  the  garnishee,  and  from  an  order  de- 
nying a  new  trial  she  appeals.     Affirmed. 


Frank  Ford,  for  appellant  F.  O.  Irwin 
and  Southwortb  &  Colter,  for  respondents. 

CANTY,  J.  The  plaintiff  holds  a  judgment 
for  $747,  entered  in  1885  against  the  defend- 
ant Patrick  Ford.  This  appeal  grows  out  of 
a  garnishment  proceeding  commenced  on 
said  judgment,  in  which  Margaret  Ford, 
the  wife  of  Patrick,  is  charged  as  garnishee. 
On  her  disclosure  she  denied  any  indebted- 
ness to  the  defendant,  or  any  control  of  any 
money,  property,  or  effects  of  the  defendant 
Thereupon  the  plaintiff  filled  a  supplemental 
complaint  under  the  statute,  and  issues  were 
made  up  between  the  parties,  which  were 
tried  by  the  court  below  without  a  jury. 
The  court  found  for  plaintiff,  and  ordered 
judgment  against  the  garnishee.  From  an 
order  denying  her  motion  for  a  new  trial,  she 
appeals.  - 

1.  On  the  issues  made  by  tbe  supplemental 
complaint  and  her  answer  thereto,  tbe  gar- 
nishee demanded  a  jury  trial,  which  was  de- 
nied by  the  court  below,  and  this  is  assign- 
ed as  error.  We  are  of  the  opinion  that  a 
jury  trial  is  not  a  matter  of  right  in  such  a 
case.  The  statute  is  silent  on  tbe  question. 
If  the  plaintiff  had  brought  supplemental  pro- 
ceedings, or  a  creditors'  bill,  Instead  of  gar- 
nishment, the  same  questions  might  have 
been  litigated,  and  the  same  relief  obtained; 
but  clearly,  in  neither  of  those  proceedings 
would  this  garnishee  be  entitled  to  a  jury 
trial.  It  seems  to  us  that  the  present  pro- 
ceeding stands  on  tbe  same  footing,  and  the 
court  did  not  err  In  refusing  her  demand  for 
a  Jtuy  triaL 

2.  It  is  assigned  as  error  that  the  decision 
is  not  sustained  by  tbe  evidence.  For  many 
years  prior  to  January  19,  1892,  Elizabeth 
Oonroy,  the  mother  of  Patrick  Ford,  was  tbe 
owner  of  a  certain  quarter  section  of  land. 
On  that  day  she  and  her  husband,  Thomas 
Conroy,  conveyed  the  same  to  Rev.  Thomas 
Kennedy.  Thereafter,  on  January  20th,  she 
died.  Thereafter,  on  January  23d,  the  Reverend 
Kennedy  conveyed  tbe  land  to  said  Thomas 
Conroy.  Thereafter,  in  March,  1883;  Con- 
roy sold  the  land  for  $4,000  In  cash.  Of  the 
proceeds  he  kept  $1,000  for  his  own  use; 
gave  $1,0(X)  to  Hannah  Sullivan,  his  step- 
daughter, a  sister  of  Patrick  Ford;  and  dis- 
posed of  tbe  other  $2,000  for  the  benefit  of 
Patrick  Ford  alone,  or  of  him  and  his  family, 
as  follows:  $370  was  used  In  paying  Pat- 
rick Ford's  debts,  $150  of  which  went  to  pay 
the  expense  of  probating  his  father's  estate, 
$100,  that  be  owed  the  donor,  Thomas  Con- 
roy, was  retained  by  bim,  and  tbe  balance  of 
the  $370  was  used  by  Conroy  to  pay  a  note 
of  $120,  which  Ford  owed  at  Le  Sueur;  the 
other  $1,630  was  delivered  to  Ford  personal- 
ly. There  is  no  dispute  about  these  facts. 
There  is  a  dispute  as  to  the  purposes  for 
which  this  $1,630  was  delivered  to  Ford.  The 
plaintiff  claims  it  was  delivered  to  him  for 
his  own  ose  and  benefit;  the  garnishee  claims 
that  It  was  delivered  to  him  as  a  messenger. 
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merely  to  bring  It  to  her;  that  It  was  a  gift 
to  her  for  the  use  of  herself  and  her  family; 
and  that  he  did  so  bring  and  deliver  It  to  her. 
On  this  point  Thomas  Conrby  testified:  "Q. 
What  did  you  do  with  that  $4,000?  A.  1 
gave  ?'2,000  of  this  money,  by  his  mother's 
request  to  me  several  years  before  she  died, 
to  Patrick  Ford,  on  condition  that  hfe  build 
a  house  for  his  children;  but  not  for  himself, 
as  he  was  incapable  of  holding  property." 
He  further  testified  that  he  did  not  give  the 
money  to  Ford  personally,  but  his  daughter 
Ellen  did  80  for  him,  when  he  was  not 
present;  that  he  does  not  know  whether  or 
not  Ford  agreed  to  build  a  house;  that  he 
never  had  any  talk  with  Ford  about  giving 
the  money  to  him,  or  what  he  was  to  do  with 
it,  or  what  use  he  was  to  make  of  it  after 
he  received  It,  and  never  had  any  talk  with 
his  daughter  Ellen,  who  delivered  the  money 
to  Ford,  as  to  what  Ford  was  to  do  with  It 
On  cross-examination  he  states  that  he  never 
Intended  to  give  any  of  this  money  to  Ford, 
but  Intended  It  for  Ford's  wife  and  family, 
as  carrying  out  the  requests  often  made  by 
his  late  wife.  It  Is  true  that  Patrick  Ford 
testifies  that  his  stepfather,  Thomas  Conroy, 
told  him  that  he  was  going  to  give  this  mon- 
ey to  Ford's  wife  and  family;  that  Ford's 
mother  always  so  Intended,  and  that  he  was 
going  to  carry  out  her  wishes;  and  that, 
when  his  sister  Ellen  gave  him  the  money, 
she  said  It  was  the  money  intended  for  his 
wife  and  family.  Ellen  also  testifies  that 
she  handed  the  money  to  him,  and  told  him 
to  give  it  to  his  wife,  and  have  her  put  It 
in  the  bank.  Where  the  evidence  is  confilct- 
Ing,  the  findings  of  the  trial  court  are  con- 
clusive. We  are  clearly  of  the  opinion  that 
the  findings  of  the  trial  court  that  this  money 
was  a  gift  from  Thomas  Conroy  to  Patrick 
Ford,  and  not  to  his  wife,  are  sustained  by 
the  evidence. 

3.  It  is  assigned  as  error  that  the  court  be- 
low refused  to  permit  the  garnishee  to  prove 
conversation  between  Elizabeth  Conroy  and 
other  members  of  this  family  in  her  lifetime, 
in  which  she  stated  that  she  did  not  Intend 
that  any  of  her  property  should  go  to  her 
son  Patrick,  or  In  payment  of  this  Judgment; 
that  she  Intended  his  part  to  go  to  his  wife, 
for  herseU  and  children;  that  Patrick  would 
fritter  It  away,  and  she  did  not  desire  her 
property  to  go  that  way;  and  that  the  prop- 
erty was  conveyed  to  Thomas  Conroy  with 
the  understanding  and  request  that  he  should 
carry  out  her  desires.  It  Is  admitted  by  ap- 
pellant that  this  parol  trust  was  not  enforce- 
able; that,  if  Thomas  Conroy  had  disregard- 
ed this  parol  trust,  and  given  the  money  to 
Patrick  absolutely,  and  for  his  own  use  and 
benefit,  the  parol  trust  would  have  no  effect, 
and  give  his  wife  no  rights.  But  It  Is  claim- 
ed that,  If  the  parol  trust  was  carried  out 
by  Conroy,  It  would  be  valid  when  executed, 
and  "that  this  Is  not  a  case  where  the  gran- 
tee of  real  estate  is  resisting  a  parol  trust." 
That  is  true  for  the  reason  that  the  subject  of 


the  alleged  parol  tnnt  had  already  passed 
out  of  that  grantee's  handa.  and  beyond  Ids 
controL  The  question  Is,  to  whom  did  Conroy 
make  the  gift?  If  be  made  It  to  the  wife  of 
Patrick  Ford,  It  Is  her  money,  whether  there 
was  any  parol  trust  or  not.  If  be  made  It 
to  Patrick  hlnaself,  It  was  bis  money,  wheth- 
er there  was  a  parol  trust  or  not.  Tben,  for 
the  purpose  of  this  case,  the  existence  or  non- 
existence of  the  parol  trust  is  not  materiaL 
This  disposes  of  the  case,  and  the  order  ap- 
pealed from  Is  affirmed. 


BABCOCK  V.  MURRAY  et  al. 

(Supreme  Court  of  Minnesota.     June  20,  1895.  > 

▲ppkal—Rivbhsai.— Effect— New  Tbiai. 

1.  On  an  appeal  to  this  court,  a  JDdgment 
■imply  of  reversal  will  have  the  least  effect 
which  is  consistent  with  the  opinion  and  the 
grounds  on  which  tiie  reversal  is  put,  and  does 
not  of  itself  grant  a  new  trial  in  the  sense  of 
awarding  a  venire  da  novo,  unless  that  is  the 
necessary  effect  of  such  reversal,  and  the 
grounds  on  which  it  is  put 

2.  The  conclusions  of  law,  order  for  jndg- 
ment,  and  Judgment  of  the  court  below  were 
based  on  trvo  independent  findings  of  fact,  as  to 
one  of  which  no  issue  wag  ever  made  by  the 
pleadings  or  litigated  on  the  trial.  The  other 
Tvas  wholly  Insufficient  to  sustain  the  judgment. 
and  the  court  or  said  appeal  so  held.  No  other 
error  was  found  in  the  record,  and  the  other 
findings  of  fact  were  responsive  to  all  the  ma- 
terial issues  actually  litigated.  Bdd,  a  ^ndic- 
ment  of  this  court,  simply  reversing  the  jodg- 
ment  of  the  court  below,  did  not,  in  effect,  (rant 
a  new  trial. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  county; 
John  W.  Willis,  Judge. 

Action  by  Kmlly  H.  Babcock  against  Caro- 
line C.  Murray  nnd  othere  on  a  note  From  an 
oi-der  denying  a  motion  for  Judgment  on  the 
pleadings  and  records,  plaintiff  appeals.  Be- 
vereed. 

Chas.  O.  Layboum,  for  appellant  Mimay 
&  Stllwell  and  H.  J.  Horn,  for  respondents. 

CANTY,  J.  ThlB  Is  a  second  appeal  by 
plaintiff  in  this  action.  The  first  appeal  was 
from  the  Judgment  See  59  N.  W.  1038.  The 
only  order  made  by  this  conrt  on  the  decision 
of  that  appeal  was  simply  to  reverse  the 
Judgment  On  the  Judgment  entered  thereon 
the  case  was  remanded  to  the  court  below  for 
such  further  proceedings  "a«  may  be  neces- 
sary, Just,  and  proper."  Thereupon  the  de- 
fendants moved  the  court  below  for  leave  to 
amend  their  answer,  and  plaintiff  made  a 
cross  motion  for  Judgment  Both  motlona 
were  made  on  the  pleadings,  findings,  and 
mandate  from  this  court,  and  were  denied 
by  the  court  below  without  prejudice.  There- 
upon plaintiff,  on  the  same  record,  again  mov- 
ed for  Judgment  in  her  favor,  which  was  de- 
nied, and  she  appeals.  No  point  is  made  that 
the  order  is  not  appealable^  It  appears  that 
In  these  different  motions  the  defoidanta  act- 
ed on  the  theory  that  the  Jndgnoent  of  reTer- 
sal  In  this  court,  of  ttselC,  granted  &  new 
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trial;  the  plaintiff  acted  on  the  theory  that 
the  effect  of  the  judgment  of  this  court  was 
to  expunge  from  the  findings  of  tact  certain 
nn-wamated  flndlngs,  but  not  to  grant  a  new 
trial;  while  the  court  acted  on  the  theory  that 
the  judgment  of  this  court  granted  a  new 
trial,  unless  plaintiff  withdrew  her  motion  for 
a  new  trial,  and  that  she  could  not  more  for 
judgment  until  she  did  so  withdraw  it. 

It  would  seem  plain  that  If  this  court  grant- 
ed a  new  trial,  the  plaintiff  could  not  after- 
wards withdraw  the  order  or  judgment  grant- 
ing it  bx  any  attempt  to  withdraw  her  motion 
for  a  new  trial.  Such  judgment  of  reversal  in 
this  court  did  not,  of  itself,  grant  a  new  trial, 
unless  that  was  the  necessary  effect  of  that 
Judgment.  A  judgment  simply  of  reversal 
will  hare  the  least  effect  which  is  consistent 
with  the  opinion  and  the  grounds  on  which 
the  reversal  is  put,  and  this  rule  is  not  chan- 
ged by  the  fact  that  a  motion  for  a  new  trial 
was  made  by  appellant  and  denied  before  the 
entry  of  the  judgment  in  the  court  I)eIow.  The 
court  tielow  held  that  the  notee  oa  which  this 
Buit  was  brought  are  v(dd  for  two  reasons: 
First,  that  they  are  tainted  with  usury;  and, 
second,  that,  after  defendants  executed  the 
notes,  the  same  were  materially  altered  with- 
out their  consent 

1.  In  the  (pinion  on  the  former  apjteal  this 
court  held  that  the  flndlags  of  fact  on  which 
the  claim  of  usury  is  based  were  wiioUy  on- 
authorized.  It  Lb  stated  in  that  opinion  that 
"the  defense  of  usury  was  not  even  hinted  at 
In  the  answer.  •  *  *  The  record  clearly 
discloses  tliat  at  no  time  during  the  ti'lal 
did  counsel  for  either  party  claim  that  an 
illegal  consideration  was  the  foundation  of 
the  notes,  or  that  the  question  of  usury  had 
to  do  with  the  result  The  finding  waa  not 
within  the  pleaxlings,  and  not  warranted  by 
them,  or  by  the  conduct  of  the  parties  on  the 
trial  in  litigating  voluntarily  a  question  not 
-n-ithin  the  issues."  It  was  clearly  held  that 
the  question  of  usury  was  never  litigated  In 
the  action,  and  tliat  no  finding  on  that  ques- 
tion had  any  place  in  the  flndlags  at  aU.  A 
reversal  on  that  ground  did  not  necessarily 
amount  to  ordering  a  venire  de  novo.  Neither 
do  we  wish  to  be  understood  as  intimating 
whether  or  not  the  findings  on  the  matter  of 
usury  stated  facts  which  would  constitute 
usury,  even  if  those  findings  had  been  allow- 
ed to  stand. 

2.  In  its  opinion  this  court  further  held  that 
"the  conclusion  of  the  court  that  there  was  a 
material  alteration  of  the  notes,  which  vitiated 
them  in  plaintiff's  hands,  was  not  warranted 
by  the  pleadings  or  the  facts  found."  Cer- 
tainly, a  reversal  on  this  ground  did  not  nec- 
essarily amount  to  ordering  a  venire  de  novo. 
No  other  error  was  found  in  the  record,  and 
the  other  findings  of  fact  are  responsive  to  all 
the  material  issues  actually  litigated.  It  fol- 
lows that  by  its  judgment  of  reversal  this 
court  did  not  order  a  venire  de  novo.  No  di- 
rections were  given  as  to  further  proceedings 


in  the  case,  and  this  left  the  parties  and  the 
court  below  free  to  proceed  in  any  manner  not 
Inconaisteat  with  the  opinion  and  judgment  of 
this  court.  The  tlndlnga  of  the  court  as  to 
usury  and  material  alteratl<«  of  the  notes,  Its 
conclusion  of  law  therefrom,  and  its  order  for 
judgment  thereon,  were  all  set  aside  by  this 
court  As  the  findings  then  stood,  plaintiff 
was  clearly  entitled  to  judgment  and  her  mo- 
tion therefor  should  have  been  granted,  un- 
less the.  court.  In  Its  discretion,  saw  fit  to 
grant  a  new  trial  <m  a  proper  application 
therefor.  But  no  such  application  was  made; 
perhaps  for  the  reason  that  defendants  and 
the  court  below  both  claimed  that  a  new  trial 
had  been  granted  by  this  court  Under  ail 
the  circumstances,  we  are  of  the  c^lnion  that 
the  order  appealed  from  should  be  reversed, 
with  directions  to  the  court  below  to  grant 
plalntiflTs  motion  for  judgment,  unless  on 
proper  application  and  proper  cause  shown, 
and  in  the  exercise  of  his  discretion,  a  new 
trial  is  granted.    So  ordered. 

BUCK,  J.,  did  not  sit 

START,  C.  J.  I  dissent  The  appellant  was 
or  was  not  entitled  to  have  her  motion  for 
judgment  granted  as  a  matter  of  strict  legal 
right  If  BO  entitled,  this  court  ought  to  re- 
verse the  order  appealed  from,  and  direct  the 
tdal  court  to  enter  judgment  absolute  for  the 
appellant  It  is  the  duty  of  this  court  wher- 
ever it  can  be  done  without  unjustly  trenching 
upon  or  prejudicing  the  rights  of  the  parties 
to  an  appeal,  to  direct  such  order  or  judgment 
to  be  entered  as  will  end  the  litigation,  and 
promptly  secure  to  the  parties  their  legal 
rights.  Therefore,  -wheee  It  reverses  a  judg- 
ment without  any  direction  In  the  premises, 
the  presumption  is  that  the  court  could  not 
in  justice  to  the  parties,  direct  such  judgment 
or  order  to  be  entered;  and.  In  the  absence  of 
anything  to  the  contrary  In  the  opinion,  the 
general  rule  as  to  the  effect  of  the  reversal 
<m  appeal  of  a  judgment  based  upon  a  trial 
and  findings  or  verdict  is  to  be  followed.  The 
general  rule  in  such  cases  is  that  the  reversal 
of  the  judgment  is  a  determination  of  the 
court  that  there  has  been  a  mistrial.  It  oper- 
ates to  completely  annul  the  judgment  and, 
in  legal  effect,  grants  a  new  trial.  Upon  the 
former  appetil  in  this  case  the  judgment  for 
the  defendant  was  reversed,  and  the  case  re- 
manded to  the  district  court  without  any  spe- 
cial directions,  and  therefore  the  case  stood, 
when  It  reached  the  district  court,  precisely 
as  if  no  trial  had  ever  been  had,  and  the 
plalntlfTs  remedy  was  to  notice  the  case  for 
trIaL  The  trial  court  and  attorneys  have  a 
right  to  know  what  the  status  of  a  case  is 
where  a  judgment  is  reversed  on  appeal  and 
cause  is  remanded  without  special  directions, 
and.  In  my  opinion,  any  other  rule  than  the 
one  here  suggested  will  lead  to  confudon  and 
vexatious  delays  In  the  administration  of  Jus- 
Uce.    Elliott  App.  Proc.  {  680. 
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AULTMAN,  MILLER  &  CO.  t.  MARKLBT 

et  al.  (ST.  PAUL  FIRE  &  MARINE 

INS.  CO..  Garnishee). 

(Supreme  Court  of  Minnesota.     Jane  20,  1895.) 

Oaknishment— Affidavit— BuFFiciENCT—VoLCir- 

TART  APPBARANCE   OF  GaBXIBHEK— EFFECT. 

1.  If  the  court  has  jurisdiction  of  the  per- 
son of  the  defendant,  the  voluntary  appearance 
and  disclosure  of  the  garnishee  waives,  as  to 
him,  the  defects  in  the  affidavit  of  garnishment 

2.  In  an  action  against  two  defendants,  an 
affidavit  of  garnishment  which  states  that  the 
Eumishee  "is  indebted  to  the  said  defendants  in 
an  amount  exceeding  the  sum  of  fifty  dollars"  is 
sufficient  to  charge  the  garnishee  for  s  debt  due 
from  him  to  one  of  the  defendants  alone. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coud- 
ty;  Henry  O.  Hicks,  Judge. 

Action  by  Aultman,  Miller  &  Co.  against 
W.  D.  Markley  and  others  and  the  St  Paul 
Fire  &  Marine  Insurance  Company,  garnishee. 
From  an  orda  discharging  the  garnishee, 
plaintiffs  ^ptal.  '  Reversed. 

Han-lson  &  Noyes,  for  appellants.  Kueff- 
ner.  Fauntleroy  &  Searles,  for  respondent. 

CANTT,  J.  This  Is  an  appeal  by  plaintiff 
from  an  order  disdtarglng  the  garnishee.  In 
Septembtf,  1892,  plaintiff  commenced  an  ac- 
tion against  the  defendants,  W.  D.  and  J.  C. 
Markley,  to  recover  a  sum  of  money  due 
from  tliem  on  a  Joint  contract.  At  the  same 
time  plaintiff  fllod  an  affidavit  for  garnish- 
ment, which,  so  far  as  here  material,  reads 
as  follows:  "That  affiant  believes  that  the 
St.  Paul  Fire  &  Marine  Insurance  Company 
has  property,  money,  or  effects  In  its  hands, 
or  under  Its  control,  belonging  to  W.  D.  Mark- 
ley  and  J.  C.  Markley,  the  defendants  in  this 
action,  exceeding  fifty  dollars  In  value,  and  that 
the  said  the  St.  Paul  Fire  &  Marine  Insurance 
Company  Is  Indebted  to  said  defendants  In 
an  amount  exceeding  the  sum  of  fifty  dol- 
lars." The  garnishee  summons  was  duly 
served  on  said  Insurance  company  on  Sep- 
tember 24,  1892;  and  on  October  22,  1892, 
plaintiff's  attorney  made  and  filed  an  affida- 
vit stating  that  neither  of  the  defendants  Is 
a  resident  of  this  state,  or  within  the  same. 
On  October  22,  1892,— the  return  day  named 
In  the  Rnmlshee  summons,— the  taking  of 
the  disclosure  was  by  the  court  referred  to 
the  derk;  and  pursuant  thereto  the  garnishee 
duly  appeared  before  the  clerk  of  the  court, 
and  disclosed  an  Indebtedness  owing  from  the 
garnishee  to  the  defendant  W.  D.  Markley 
alone.  The  clerk  filed  bis  report  of  the  dis- 
closnre  October  29.  1892.  Thereafter,  on  De- 
cember 16,  1892,  the  defendant*  served  their 
answer  In  the  main  action.  Thereafter,  on 
December  23,  1893,  the  defendants  withdrew 
their  answer,  and  consented  that  plaintiff 
have  judgment  for  the  amount  claimed,  which 
Judgment  was  entered  December  26,  1893. 
Nothing  appears  to  have  been  done  in  the 
garnishment  proceedings,  after  the  filing  of 
the  report  of  the  clerk  as  aforesaid,  until 


March,  1891.  when  plaintiff  moved  ttie  I 
to  be  allowed  to  introduce  additional 
dcnce,  and  that  the  garnishee  be  ordere 
make  a  further  disclosure.  On  tbe  Tiei 
the  court  so  ordered.  Thereupon  tbe  plal 
and  garnishee  stipulated  that  certain 
recited  should  be  taken  as  the  efvidence 
celved  on  such  further  disclosure.  Then 
er.  In  October,  1891,  the  plaintiff  moved 
Judf^ment  against  the  garnishee,  and  on 
bearing  the  conrt  below  made  an  order  dlsd 
glng  the  garnishee.  Counsel  for  the  resjMn^ 
garnishee  attempt  to  justify  this  order 
the  grounds  (1)  that  the  affidavit  for  gaiz 
ment  Is  defective,  and  gave  the  court  do 
rlsdictlon;  and  (2)  that  the  debt  disclosal 
not  one  due  tlie  defoidants  Jointly,  hat  n 
due  W.  D.  Markley  alone.  It  would  »! 
from  the  memorandum  of  the  Judge 
made  the  order,  that  these  are  tbe  gni-j 
on  which  he  discharged  the  garnishee. 

1.  As  to  the  first  ground  of  objection  l 
the  garnishee's  affidavit,  it  Is  urged  that  i 
affidavit  Is  In  the  alternative.     It  states  tit 
the  garnishee  "haa  property,  money,  or  i 
fects  In  its  hands,  or  under  Its  control."  «1 
On    the  authority  of  Prince  v.   Heenao. 
Minn.  347  (GU.  279),  It  is  contended  that  t-\ 
affidavit  is  void,  and  gave  no  Jurisdiction  °  < 
the  court  over  the  garnishee,  and  that  *..  ' 
garnishee  did  not  waive  this  want  of  jurL") 
diction  by  disclosing  before  the  detk.     It  tr. 
be  observed  that  the  last  ground  in  thi$  i' 
fidavlt  on  which  the  garnishee  is  char;:«<i 
that  of  Indebtedness  to  defendants— Is  not  ii 
the  alternative.     But  we  are  of  the  opini ' 
that  Prince  v.  Heenan  should  not  be  foUa? 
ed.     If  the  defendants  are  nonresidents,  or  I' 
personal  service  cannot  be  had  on  them  ': 
the  main  action,  so  that  the  action  is  mo.-v!. 
one  ad  rem,— against  the  property  or  assets !: 
the  hands  of  the  garnishee,— then  the  fx 
nlshee  affidavit  is  the  foundation  of  both  tl- 
maln  action  and  tbe  gamisliment  proceei 
Ing,  and  is  jurisdictional.    Jurisdiction  of  tl- 
rem  cannot  be  obtained  by  proceedings  x 
personam  against  the  garnishee  alone.    Tu  ge. 
jurisdiction  over  the  rem  by  proceeding  b 
personam,  jurisdiction  must  be  acquired  over 
the  persons  of  both  the  defendant  and  tii< 
garnishee.     If  personal  Jurisdiction  Is  acqcir- 
ed  over  the  garnishee,  bat  not  over  tbe  de- 
fendant, the  plaintiff  must  still  proceed  is 
rem  against  the  effects  in  tbe  hands  of  ibt 
garnishee.    But,  when  the  court  already  tx< 
jurisdiction  of  the  petaoa  of  the  defendac 
the    proceedings  against  the  garnishee  an 
much  in  the  nature  of  proceedings  to  bria: 
in  additional  i>artles  defendant,  and  in  sod 
a  case,  when  the  garnishee  Is  brought  In.  ri» 
action  Is  In  personam,  as  to  all  the  particJ^ 
and  takes  on  a  double  aspect,— that  of  ss 
action  against  the  defendant  to  recover  Judg- 
ment for  the  debt  and  that  of  a  sort  of  a  croJ- 
itora'  bill  against  him  and  the  garnishee,  t} 
reach  assets  in  the  hands  of  the  gamishef 
to  be  applied  In  satisfaction  of  the  jndRmonL 
In  such  a  case  the  garnishee  affidavit  aoJ 
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tlioired  in  i^^"  "^  ^^  process  by  which  personal 
md  tj^f "  ■^JiUon  Is  obtained  over  the  additional 
furtijpr  filif?'*'®  garnishee,  and,  as  to  himself,  he 
■*'  '•rdfrnli  ^'^^  *"'^^  process  by  voluntarily  ap- 
ijgi, '  ^  '^.     It  Is  true  that  the  garnishee  can- 

h'^DW  ib'*'^''^®  *^®  "^^^^^  °'  *^®  defendant  The 
,  ^  "^itLUt,  as  well  as  the  garnishee,  may  ob- 
toto^  T^'^'  *^*  failure  to  file  a  proper  affidavit; 
'  '  "^  '^ve  defendant  is,  in  certain  cases,  entlllcd 
•li'ainst  tiepjice  of  the  bringing  in  of  the  garalshee, 
ewwrt  belwa|.  the  time  set  for  the  disdosure.  But,  if 
roishee  OosRual  Jurisdiction  has  been  obtained  over 
attempt  to  j^fendant,  none  of  these  steps  are  juris- 
s  (I)  thit  thiiaal,  as  to  him.  On  the  contrary,  the  fall- 
{(xtht,  uisB,-.  take  these  steps  properly,  is,  as  to  him, 
ud  (2)  tlitti<«  Irregularity  occurring  after  Jurisdiction 
tbe  defesdisj  jeen  once  acquired,  and  does  not  render 
MartJer  lig  a  Judgment  charging  the  garnishee,  but 
oemoraiite  .'.Judgment  is  binding  on  all  the  parties 
rder,  that  t!&.'8et  aside.  So  far  as  Prince  v.  Heenan  is 
)  dlsduu^BOfllct  with  this  position,  it  should  be  over- 
be  fira  |7C3  -  In  fact,  it  is  really  in  conflict  with 
•'saOdadthloctrine  of  later  cases.  See  Hlnkley  v. 
:  tlie«JtefB:?er  Co.,  9  Minn.  65  (GIL  44),  and  How- 
>  "bai  fcc^T  V.  Jeuel,  65  Minn.  102,  66  N.  W.  681. 
iD'ls.  orni'rB  the  above  was  written,  we  have  found 
or.n  of  fti- »8e  o'  Wilson  v.  Hefflin,  81  Ind.  S5,  which 
L  279i.it  i!L'?cedB  on  substantially  the  same  line  of 
id,  ud  pni''*^^^-  It  Is  urged  by  respondent  that 
.  (j^  on^i  order  for  further  disclosure,  and  said 
:r.t  nin  £i<cIatloo  as  to  the  same,  expressly  reserve 
J,jj-[uf.,t  objections  to  the  Jurisdiction  of  the  court 
It  th  'lir!^^  mattw.  In  answer  to  this,  we  will 
[,  jijg  r-.r-'.'.  that  there  were  no  such  objections  to  re- 
ji|^7,;re.  They  had  been  waived  about  17 
"g  ^'p'nths  prior  to  that  time  by  the  voluntary 
^,l3earance  of  the  garnishee.  The  objection 
7  K„,j4lcli  the  garnishee  here  urges  was  made 
.  •  the  first  time  on  the  motion  for  Judgment 
'^T  tj.H'*'"*  **  **  garnishee,— more  than  two  years 
^  ^  'Jbet  It  had  voluntarily  appeared  and  waived 
='■'  "^f:  ch  objection. 

'  ^  ,.'2.  The  affidavit  of  garnishment  states  that 
tiie.'oc^g  garnishee  "Is  Indebted  to  the  defendants 
ftf  p.'^-  j^jj  amount  exceeding  the  sum  of  fifty 
''';°^ '"i^iUars,"  but  does  not  otherwise  state  that 
'i^'  '  le  garnishee  Is  Indebted  to  the  defendant 
'^'^^i /•  I*-  Markley,  or  to  blm  alone.  It  Is  con- 
le  rec  '  sadeA  that  no  debt  can  be  garnished  by  this 
on  cis^mdavlt  but  a  debt  due  to  tbe  defendants  Joint- 
I  lif^-'y,  that  by  this  affidavit  the  garnishee  Is 
uiJi"-iot  charged  as  debtor  of  W.  D.  Markley 
*  -'^'ilone.  Counsel  asks,  could  W.  D.  Markley 
r  s'S'- '- tnd  J.  '0.  Maritley  have  sued,  and  success- 
■u i: '-'Tully  maintained  an  action  against  the  gar- 
ntlff-alshee,  for  the  indebtedness  disclosed?  They 
■sM  ^;certalnly  could,  if  the  facts  were  truly  stated, 
^<  t^  'and  no  objection  was  taken  for  mlgJMnder  of 
f  p.T '--parties  plalnOfr  for  two  years  after  the  de- 
':^'  fendant  answered  and  went  to  trial.  But  the 
.;::-'' statute  does  not  contemplate  the  stating  of 
ji  r  -  distinct  and  specific  causes  of  action  in  the 
;  !>:■■"  affidavit,  bm  claimed  by  counsel.  The  ordi- 
■,iii"''  nary  rules  of  pleading  do  not  apply.  If  they 
j;c.'!'  did,  the  garnishee  could  not,  in  the  same 
i.j4r-  garnishment  proceeding,  be  charged  for  spe- 
ijs?.'-  cific  personal  property  belonging  to  the  de- 
■r.-  ■':■    Cendant,  and  for  a  debt  due  tbe  defendant 


not  growing  out  of  the  same  transaction. 
Neither  could  the  garnishee  be  so  charged, 
In  the  same  proceeding,  (or  a  debt  due  from 
blm  to  both  defendants,  and  also  for  a  debt 
due  from  blm  to  one  of  the  defendants,  and  an 
affidavit  which  so  charged  would,  on  its  face, 
be  subject  to  the  objection  of  misjoinder  of 
causes  of  action.  Yet  counsel  for  respond- 
ent garnishee  claim  that  this  affidavit  should 
have  charged  a  separate  debt  due  to  W.  J. 
Markley,  as  well  as  a  Joint  debt  due  both  de- 
fendants. We  are  of  the  opinion  that  In  this 
respect  the  affidavit  is  sufficient  Whai  the 
affidavit  contains  all  tbe  terms  of  tbe  stat- 
ute, connected  by  conjunctives,  not  by  dis- 
junctives, we  ai-e  of  tbe  opinion  that,  under 
the  rules  which  should  be  applied  to  the  sum- 
mary proceeding  of  garnishment,  It  covers  all 
property,  effects,  and  indebtedness  in  the 
hands  of  the  gamshee  which  can,  by  gar- 
nishment proceedings,  be  appropriated  to  the 
payment  of  the  plalntlfF's  Judgment  against 
the  defendant  The  indebtedness  here  dis- 
closed Is  covered  by  the  last  part  of  the  af- 
fidavit of  garnishment  above  quoted,  and,  as 
we  have  before  stated,  this  part  of  the  af- 
fidavit is  not  in  the  disjunctive,  and  is  not 
affected  by  the  fact  that  the  first  clauses  of 
the  affidavit  are.  Some  of  the  authorities 
cited  by  counsel  are  cases  where  an  attempt 
was  made  to  appropriate  in  satisfacticMi  of 
the  plalntUTs  demand  a  debt  due  from  the 
garnishee  to  the  defendant  and  a  third  per- 
son, as  partners.  That  is  a  very  different 
case  from  this.  This  disposes  of  the  case, 
and  the  order  appealed  from  is  reversed. 


FIRST  NAT.  BANK  OP  MERBILL,  WIS.,  v. 
HARPER  et  al. 

NATIONAL     NEW     HAVEN     BANE     v. 

NORTHWESTERN  GUARANTY 

LOAN  CO.  et  al. 

(Supreme  Court  of  Minnesota.    June  20,  1803.) 

COKPORATION'8— LlA'BILITT  OV  OFFIOBRS  AND  Mem- 

BBKB— Action  to  Enfobce — Pabties — Hkasckb 
or  Dauaoes— Publication  or  Bt-Latts. 

1.  Tbe  third  subdivlBion  of  Bection  8,  c. 
34.  Gen.  St  1878  (Gen.  St  1894,  §  2600),  pro- 
vides that  any  officer,  director,  or  member  of  a 
corporation  is  liable  for  corporate  debts  when 
he  "is  guilty  of  any  fraud,  unfaithfalness  or 
dishonesty  in  the  discharge  of  any  official  duty." 
"UnfaithfulnesB,"  as  here  used,  held  to  mean 
any  violation  or  neglect  of  offidal  duty. 

2.  Hdd,  these  provisions  give  the  creditor  a 
right  of  action  against  the  official  only  when 
his  nnfaithfuInesB  has  resulted  in  damage  pecu- 
liar to  such  creditor,  but  not  when  the  only 
damage  or  loss  is  to  the  corporation,  and  by 
reason  thereof  to  ail  the  creditors  in  common. 

3.  Hdd,  such  creditor  suffering  loss  or  dam- 
ages special  or  peculiar  to  himself  may  main- 
tain an  action  at  law  against  such  unfaithful 
official,  and  is  not  compelled  to  resort  to  an 
action  in  equity  brought  by  or  on  ttelialf  of  all 
the  creditors. 

4.  Mdd,  the  measure  of  his  recovery  is  tbe 
amount  of  his  debt  and  not  merely  the  amouut 
of  his  loss. 

6.  Under  this  statute  a  person  who  is  in- 
duced to  l>ecome  a  creditor  of  an  insolvent  cor- 
poration by  reason  of  the  neclig^(e.,cin,^er 
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unfaithfalnwa  of  an  officer  thereof,  and  ia  in- 
jured thereby,  may  maintain  an  action  against 
such  officer  for  the  amount  of  his  debt.  And 
when  the  creditor  of  such  insolvent  corporation 
IB  indnced  to  become  such  by  reaaon  of  tlie 
fraud  of  an  inferior  officer,  and  the  negligence 
of  a  superior  officer,  and  ia  injured  thereby,  he 
may  maintain  an  action  for  the  amount  of  hia 
debt  against  such  anperior  officer. 

6.  The  second  subdivifiioa  of  aaid  aectioB  9, 
c.  34  ((Jen.  St.  1894,  §  2C00,  subd.  2),  provides 
that  the  private  property  of  stocltholders  of  a 
corporation  organized  under  that  chapter  shall 
be  liable  for  corporate  debts  "for  a  failure  by 
the  corporation  to  comply  substantially  with  the 
provision  aforesaid  as  to  organization  and  pub- 
licity." Bdd,  thia  haa  no  reference  to  the  vio- 
lation of  the  provisiona  of  sections  6  and  7 
(Gen.  St  1804,  H  2597.  25981,  which  provide 
for  the  posting  up  of  the  by-laws  and  certain 
statements,  but  it  refers  to  a  violation  of  the 
provisiona  of  sections  3  and  4  of  said  chapter 
TOen.  St.  18»4,  ti  2593,  2591),  relative  to  filing 
and  publishing  the  articles  of  incorporation. 

(Syllabus  by  the  Court) 

Appeals  from  district  court,  Henn^ln  conn- 
ty;  Robert  D.  Russell  and  Robert  Jamison, 
Judges. 

Action  by  the  First  National  Bank  of  Mer- 
rill, Wl8.,  against  8.  H.  Harper  and  others,  to 
enforce  the  liability  of  defendants  as  direct- 
ors of  a  corporation.  Action  by  the  National 
New  Haven  Bonk  against  the  Northwestern 
Guaranty  Loan  Company  and  others  for  the 
same  relief.  From  an  order  in  each  case 
sustaining  a  demurrer  to  the  complaint,  the 
respective  plnhttiffs    appeal.     Reversed. 

Harrison  &  Noyes,  for  appellant  First  Nat 
Bank  of  Merrill.  D.  F.  Morgan,  GlWllan, 
Belden  &  Wlllard,  Koon,  Whelan  &  Bennett, 
C.  J.  Bartleson,  W.  A.  Lancaster,  H.  D.  Dick- 
inson, and  John  M.  Shaw,  for  respondents 
Harper  and  others.  John  B.  Atwater  and 
Ambrose  Tlghe,  for  appellant  National  New 
Haven  Bank.  Koon,  Whelan  &  Bennett  and 
Shaw  &  Cray,  for  respondents  Northwestern 
Guaranty  Loan  Co.  and  others. 

CANTY,  J.  The  appeal  In  each  of  these  ao- 
tiouB  is  from  an  order  sustaining  a  demurrer 
to  the  complaint.  The  demurrer  is  on  several 
grounds,  but  the  only  grounds  now  urged  are 
that  there  is  a  defect  of  parties  plaintiff  and 
a  defect  of  parties  defendant  The  complaint 
in  the  National  New  Haven  Bank  case  al- 
leges that  the  Northwestern  Guaranty  Loan 
Company  Is  a  corporation  organized  under 
title  2,  c.  34,  Gen.  St  1878  (Gen.  St  1891,  H 
2T94-2912);  that  the  general  nature  of  its 
business,  as  stated  In  its  articles  of  incorpora- 
tion, Is  "the  discounting  and  selling  of  com- 
mercial paper,  the  buying  and  selling  of 
stocks,  l>onds,  mortgages,  and  other  securi- 
ties, the  issuance  and  sale  of  bonds  or  other 
evidence  of  Indebtedness,  and  the  guaranty- 
ing of  the  payment  of  notes,  mortgages,  and 
other  securities";  that  on  May  19, 1893,  it  was 
insolvent,  and  made  an  assignment  for  the 
benefit  of  its  creditors;  that  Its  indebtedness 
was  then  $5,800,000,  besides  a  mortgage  of 
$600,000  on  the  building  in  Minneapolis  known 
as  the  "Guaranty'  Loan  Building,"  and  once 
owned  by  it   It  Is  further  alleged  that  over 


¥2,340,000  of  this  hidebtedness  conalste  of  ao- 
called  "debenture  bonds,"  to  secure  wbidi  col- 
laterals were  deposited  with  trustees  in 
amount  somewhat  in  excess  of  the  amount  of 
the  debaittu«  lx>Dds  at  the  time  they  were 
issued  by  the  company;  that  three-fourtlia 
of  these  collaterals  were  worthless  notes  and 
mortgages  made  by  Louis  F.  Menage^  the 
president  of  the  company,  or  by  irresponsible 
persons  procured  by  him  to  make  tbem.  for 
tils  liene&t;  and  tliat  the  company  tamed 
over  the  proceeds  of  the  bonds  to  Menage,  for 
his  own  use  and  l>eneflt  It  Is  furtlier  alleged 
that  besides  the  debenture  bonds,  over  $3.- 
000,000  of  said  indebtedness  oonsists  of  the 
guaranties  of  the  company  on  commercial 
paper  disposed  of  by  it;  that  over  $2,500,000 
of  this  paper  was  made  by  irresponsible  par- 
ties; and  that  none  of  the  proceeds  of  tlie 
paper  was  ever  paid  to  the  makers  thereof, 
but  all  of  such  proceeds  were  paid  to  Menage, 
for  his  own  use  and  benefit  It  is  further  al- 
leged tliat  these  transactions  were  carried  oo 
by  the  company  for  three  years  before  the 
assignment,  the  amount  of  indebtedness  al- 
ways increasing,  and  being  carried  along  by 
renewals  and  substitutions,  and  that  Menag* 
converted  ail  of  the  money  so  received  by  the 
company  to  lils  own  use,  and  invested  the 
same  in  various  si)eculations.  It  is  further 
alleged  that  in  January  and  February,  1883, 
the  company  sold  and  delivered  to  plaintiff  a 
number  of  promisswy  notes,  which  are  set 
out  and  guarantied  the  payment  of  the  same^ 
uid,  for  the  purpose  of  inducing  plalntUT  to 
purchase  the  same,  falsely  and  fraudulently 
represented  to  it  by  written  statements  made 
and  delivered  to  it  one  with  each  note,  that 
the  notes  were  made  by  responsible  parties 
by  business  men  in  good  standing,  or  by  men 
of  means  known  to  the  officers  of  tlie  com- 
pany; that  the  company  was  secured  for  Its 
guaranty  on  the  note  by  ample  oollat»«l  se- 
curity; that  plaintiff  believed  such  representa- 
tions,  and  relied  on  them,  and  was  induced 
by  them  to  purchase  the  notes  of  the  company; 
that  all  of  such  representations  were  made 
with  Intent  to  deceive  it;  and  that  aU  of  the 
makers  of  said  notes  w&e  worthless  and  irre- 
sponsible, and  none  of  them  could  l>e  found. 
It  Is  further  alleged  that  each  and  all  of  the 
defendants,  except  the  company,  are,  and  for 
more  than  three  years  before  it  made  said  as- 
slgnmrat  were,  stockholders  and  members  of 
the  board  of  directors  of  said  company,  and 
tiad  full  notice  and  knowledge  of  the  manner 
in  which  the  business  of  the  company  was 
l>elng  carried  on;  ttiat  the  company  was  in- 
solvent during  aU  of  that  time,  and  the  direc- 
tors knew,  or  by  the  exercise  of  reasonable 
care  should  have  known,  it  and  tliat  during 
all  of  that  time  they  held  the  company  out  to 
the  world  as  a  solvent  institution,  and  In- 
duced plaintiff  and  others  to  deal  with  it  aa 
such;  that  on  the  aoth  of  June,  1892,  and 
again  on  the  Slat  day  of  December,  1892; 
said  directors  did  declare,  and  immediately 
after  each  of  said  times  pay,  a  semiannual 
dividend  of  $50,000  upon  the  capital  stock  of 
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said  company  to  themaelvefl  and  the  other 
stockholders,  amounting  ia  all  to  $100,- 
OOO.  It  Is  also  alleged  that  Menage  Is  insolv- 
ent and  has  absconded.  The  complaint  is 
prolix,  and  states  mnch  matter  which  is  mere 
evidence,  and  It  is  not  necessary  to  state 
more  of  its  allegations,  except  that  it  charges 
all  of  said  wrongful  acts,  and  all  of  the  fraud 
practiced  on  plaintiff,  to  have  been  due  to  the 
negligence  and  nnfaithfulness  of  the  defend- 
ant directors. 

This  action  Is  brought  on  sectlim  0  of  chap- 
ter 34,  Gen.  St.  1878  (Gea  St.  1894,  {  2600), 
which  reads  as  follows:  "Sec.  9.  The  private 
property  of  each  stockliolder  in  any  corpotation 
formed  as  herein  provided  Is  liable  for  corpo- 
rate debts  In  the  foltowing  cases:  First.  For 
all  unpaid  Installments  on  stock  owned  by 
him,  or  transferred  for  the  purpose  of  de- 
frauding creditors.  Second.  For  a  failure  by 
the  corporation  to  comply  substantially  with 
the  provisions  aforesaid  as  to  organization 
and  pnbUclty.  Third.  When  he  personally 
violates  any  of  the  provisions  of  this  title  in 
the  transaction  of  any  business  of  the  corpor- 
ation as  officer,  director  or  member  thereof,  or 
is  guilty  of  any  fraud,  nnfaithfulness  or  dis- 
honesty in  the  discharge  of  any  official  duty." 
The  defendants  do  not  claim  that  the  com- 
plaint does  not  state  a  cause  of  action  under 
this  section,  but  urge  that  there  is  a  defect  of 
parties;  that  the  action  should  have  been 
brought  by  or  in  behalf  of  all  the  creditors 
against  the  corporation  and  all  of  the  direct- 
ors and  Btodcholders,  under  chapter  76,  Gen. 
St.  1878  (Gen.  St  1894,  H  5888-^11).  Sectiom 
7  of  said  chapter  76  (Gen.  St  1884,  8  SS&S), 
reads  as  follows:  "The  district  court  may 
compel  the  officers  of  any  corporation:  First 
To  account  for  ihelt  official  conduct  in  the 
manatgement  and  disposition  of  funds  and 
property  committed  to  their  charge.  Second. 
May  decree  and  compel  payment  by  them,  to 
the  corporation  which  they  represent  and  to 
its  creditors,  of  all  sums  of  money,  and  of  the 
value  of  all  property,  which  th^  have  ac- 
quired to  thonselves,  or  transferred  to  others, 
or  have  lost  or  wasted  by  any  violation  of 
their  duties  as  such  officers."  And  section  17 
of  the  same  chapter  (Gen.  St  1894,  g  5906) 
provides  that  "whenever  any  creditor  of  a 
corporation  seeks  to  charge  the  directors,  trus- 
tees or  other  superintending  officers  of  such 
corporation,  or  the  stockholders  thereof,  on 
acconnt  of  any  liability  created  by  law,  he 
may  flle  his  complaint  for  that  purpose,  in 
any  district  court  which  possesses  jurisdiction 
to  enforce  such  liability."  Subsequent  sec- 
tions provide  the  course  of  procedure.  It  is 
contended  by  defendants  that  the  third  sub- 
dlvlsi<»i  of  section  9,  a  34  (Gen.  St  1894,  { 
2G00,  subd.  3),  and  section  7,  c.  76  (Gen.  St 
1894,  g  5895),  impose  the  same  liabilities  for 
the  same  acts  or  omissions  on  the  part  of  the 
officers  of  corporations,  and  that  the  remedy 
must  be  the  same,— that  provided  by  chapter 
76.  We  cannot  agren  with  counsel  that  only 
the  same  violation  of  -iffic'al  duty  is  recog- 


nized In  each  section,  or  that  the  llabilitlra 
provided  for  in  each  are  the  same.  Section  7 
of  chapter  76  provides  for  indemnifying  the 
creditors  for  the  loss  caused  to  the  corpora* 
tion,  and  provides  no  liability  in  any  case, 
except  to  repay  the  loss,  or  restore  to  the 
corporation  or  its  creditors  the  property  di- 
verted, lost,  or  wasted.  On  the  other  band, 
section  9,  c.  34,  does  not  provide  for  the  re- 
covery merely  of  the  ht*  to  the  creditor,  but 
for  the  recovery  from  the  unfaithful  officer  of 
the  full  amount  of  the  debt  due  from  the  cot- 
poratlon  to  the  creditor.  Whatever  difficulty 
is  encountered  in  determining  the  meaning  of 
section  9,  c.  84,  it  is  clear,  especially  when 
sections  10  and  11  (Gen.  St  1894,  gg  2601, 
2002)  are  taken  into  consideration,  that  the 
measure  of  recovery  is  the  amount  of  the  debt, 
and  not  of  the  loss.  These  sections  provide 
as  follows: 

"Sec.  10.  The  private  property  of  no  stock- 
holder shall  be  levied  on  under  the  preceding 
section,  unless  such  stockholder,  as  well  as 
the  corporation.  Is  duly  served  with  process 
in  the  action,  and  the  issue  involving  his  in- 
dividual liability  as  aforesaid  raised  and  de- 
termined; and  in  no  case  whatever  shall  such 
property  bo  levied  on  while  sufficient  corpo- 
rate property  can  be  found  to  satisfy  the  ex- 
ecution or  any  part  thereof. 

"Sec.  11.  The  officer  holding  an  execution 
which  may  be  levied  on  private  property,  as 
aforesaid,  shall  make  demand  of  payment 
thereon  of  the  president  secretary,  or  some 
officer  of  the  corporation,  acting,  or  who  was 
one  of  the  last  acting  officers  thereof,  and  If 
he  does  not  forthwith  pay  said  execution,  or 
point  out  corporate  property  that  may  be  lev- 
ied on,  the  officer  shall  Indorse  the  fact  of 
such  demand,  refusal  or  neglect  upon  said  ex- 
ecution, and  thereupon  may  levy  the  same 
upon  the  private  property  of  the  stockholder 
served  and  impleaded  -as  aforesaid.  Such 
levy  may  be  made  to  satisfy  any  balance  due 
upon  the  execution  after  levy  upon  corporate 
property,  or  part-payment  out  of  corporate 
funds." 

If,  as  contended  by  defendants,  the  liabil- 
ity contemplated  by  section  9  is  the  loss  to 
the  creditw,  and  not  the  amount  of  bis  debt 
why  should  he  be  required  to  bring  suit 
against  the  corporation,  also,  for  this  loss, 
and  exhaust  his  remedy  by  execution  against 
its  property,  before  he  can  levy  on  the  prop- 
erty of  the  unfaithful  officer?  In  most  cases 
the  creditor's  loss  caused  by  the  offlceir's  act 
of  unfaithfulness  will  be  only  a  part  of  the 
creditor's  debt,  and  the  creditor  will  not  only 
be  allowed,  but  required,  to  split  his  cause  of 
action  against  the  corporation,  and  harass  it 
with  costs  and  executions  in  separate  suits,— 
one  suit  for  the  part  of  his  debt  equal  to  such 
loss,  and  another  suit  for  the  balance  of  his 
debt  It  Is  clear  the  statute  never  contem- 
plated any  such  procedure.  The  action,  un- 
der sections  9,  10,  and  11,  is  against  the  un- 
faithful officer,  not  for  the  loss,  but  for  the 
corporate  debt 
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The  third  sabdlvtelon  of  section  0  makes 
the  offlcer  liable  for  "corporate  debts"  when 
be  "la  guilty  of  any  fraud,  nnfalthfulnees 
or  disfaonrsty  In  the  discharge  of  any  official 
dnty."  Does  this  section  mean  that  for  the 
slightest  violation  of  duty  the  ofQcer  is  lia- 
ble for  all  the  corporate  debts,  without  re- 
gard to  Che  question  of  what  relation  tbe 
act  of  unfaithfulness  bears  to  the  debt?  Tbe 
act  of  unfaithfulness  may  result  In  a  loss 
to  the  corporation  of  only  $5.  The  debts  of 
the  corporation  may  be  15,000,000.  Does  he, 
by  such  act,  incur  such  liability?  Neither  Is 
the  liability  confined  to  superior  (^cers,  nor 
those  having  the  general  management  and 
control  of  the  business,  but  a  mere  subordi- 
nate offlcer,  haying  charge  of  some  special 
part  of  the  business,  might  incur  such  liabil- 
ity. We  cannot  hold  that  the  legislature  had 
80  little  regard  for  the  law  of  cause  and  ef- 
fect as  to  intend  such  a  consequence.  It 
seems  to  us  that  these  provisions  of  section  9 
w^e  Intended  to  apply  only  where  the  un- 
faithfulness of  the  official  caused  some  loss 
peculiar  to  the  individual  creditor,  not  where 
the  loss  Is  a  mere  corporate  loss*  common  to 
all  the  creditors;  that,  where  the  act  of  un- 
faithfulness causes  any  loss  peculiar  to  tbe 
Individual  creditor,  he  may  bring  suit  against 
the  guilty  official,  not  for  that  loss  merely, 
but  for  his  whole  debt.  Bnt  If  the  act  of  on- 
faithfulnesB  causes  a  loss  merely  of  corporate 
assets,  which  is  a  loss  common  te  all  the 
creditors,  the  offlcer  Is  liable,  not  for  all  of 
the  debts  of  all  of  the  creditors,  but  for  tbe 
loss;  and  tbe  case  comes  within  the  provlrion 
of  section  7,  c.  76,  wheth^  the  action  is 
brought  by  the  con>oration  or  the  creditors. 
Every  case  adds  new  proof  to  what  has  so 
often  been  remarked,— that  the  statutes  of 
this  state  regulating  corporations  are  crude. 
Inconsistent,  and  in  conflict  with  each  other, 
and  It  Is  often  difficult  to  spell  out  of  them 
the  real  Intent  of- the  legislature.  It  seems  to 
us  that  any  other  interpretation  that  may  be 
given  to  the  third  subdivision  of  section  9,  c. 
34,  than  the  one  here  given,  will  result  In  in- 
extricable and  hopeless  conflict  between  tbat 
subdivision  and  the  second  subdivision  of  sec- 
tion 7,  c.  76.  These  two  subdivisions  wet« 
passed  at  the  same  time  as  a  part  of  the  Re- 
vision of  1806,  are  In  pari  materia,  and  must 
be  construed  together,  as  parts  of  the  same 
statute.  If  it  should  be  held  tbat  the  un- 
faithful offlcer  is  liable  under  both  subdi- 
visions to  all  ef  the  creditors,  then  he  would 
by  the  same  act  Incur  a  liability  to  the  same 
parties  under  each  subdivision.  If  In  that 
case  It  were  held  that  he  Is  subject  to  both  lia- 
bilities, then  one  or  the  other  must  be  purely 
a  penalty,  and  a  recovery  by  one  creditor  of  a 
part  of  the  penalty  would  be  a  bar  to  any 
further  recovery  by  any  other  creditor.  See 
Homor  v.  Henning,93  U.  S.  231.  If  It  were  held 
that  be  Is  subject  to  one  or  the  other  liability, 
tnit  not  to  both,  then  there  would  have  to  be 
an  election  by  the  creditor  or  creditors  as  to 
tbe  liability  for  which  he  or  they  would  pro- 


ceed; but  who  would  be  entlfled  to  make  tbat 
election?  One  creditor  might  proceed  under 
said  third  subdivision,  aa  behalf  of  himself 
alone,  and  subsequently  another  creditor 
might  proceed  under  said  second  sabdlvlsion. 
In  behalf  of  himself  and  all  the  otber  credit- 
ors. Which  would  control?  A^ain,  If  It  were 
held  that  one  liability  is  included  In  tbe  oth- 
er,—which  would  be  a  more  reasonable  inter- 
pretation than  either  of  the  last  two, — stlU  the 
question  would  arise,  why  did  tbe  legrlslature; 
by  one  subdivision,  give  all  tbe  credittws  a 
half  a  loaf  each  (bis  share  of  tbe  loss  to  tbe 
corporation),  and  at  the  same  time,  by  the 
other  subdivision,  give  all  the  credltmv  a 
whole  loaf  each  (his  whole  debt)?  And  why 
did  the  legislature  require  all  tbe  creditors  to 
Join  in  order  to  recover  the  half  loaf  apiece, 
while  at  tbe  same  time  it  pomltted  each 
creditor  to  proceed  alone  to  recover  bis  whole 
loaf?  Besides,  would  not  tbe  institntloD  of 
proceedings  by  one  creditor,  on  behalf  of  all, 
to  recover  the  loss,  under  the  subdivision  in 
chapter  76,  impound  a  part  of  eadi  creditor's 
cause  of  action,  so  that  no  creditor  oonid  pro- 
ceed alone  to  recover  his  whole  debt,  undw 
the  subdivision  in  chapter  34,  and  did  the 
legislature  ever  contemplate  any  sncb  result? 
Many  unanswerable  questions  would  arise  If 
it  were  held  tbat  under  both  of  tltese  snbdi- 
Tlslons  tbe  offendinfr  officer,  by  tlie  same  act, 
became  liable  to  all  the  creditors.  Tbe  court 
must,  as  far  as  possible,  reconcile  tbe  con- 
flict between  these  two  subdivisions,  and 
spell  out  of  them,  as  best  It  can,  the  inten- 
tion of  the  legislature. 

It  Is  contended  by  oouns^  for  respondents 
that  tbe  words  "any  unfaithfulness,"  In  said 
third  subdivision,  do  not  include  negligence 
or  negligent  omissions;  that  they  are  used  In 
connection  with  the  words  "fraud"  and  "dis- 
honesty"; and  that,  by  applying  the  doctrine 
noscltur  a  soclis,  tbe  words  "any  unfaithful- 
ness" must  be  held  to  refer  only  to  acts  o( 
fraud,  or  positive  bad  faith.  Said  section  9, 
c.  34,  first  appeared  in  its  present  form  in  the 
Revision  of  1866,  and  contained  a  fourth  snb- 
dlvlslcm,  not  here  Important,  which  has  since 
been  repealed.  Undoubtedly,  tbe  first  subdi- 
vision of  this  section  is  a  substitute  for  sec- 
tion 321,  c.  17,  Comp.  8t  1S49-6S,  and  the 
second  subdivision  of  said  section  9  Is  a  sub- 
stitute for  section  615  of  said  chapter  17. 
It  is  claimed  by  counsel  tbat  said  third  sub- 
division is  a  substitute  for  section  312  of 
said  chapter  17,  that  this  section  applied 
only  to  acts  of  intentional  fraud,  and  that  this 
Is  a  reason  why  said  third  subdivision  should 
be  construed  as  applying  only  to  acts  of  a 
like  nature.  After  examining  said  chapter 
17,  and  carefully  comparing  It  with  the  pres- 
ent law,  as  found  in  chapter  34,  it  seems  to 
us  tbat  said  third  subdivision  is  rather  a  sub- 
stitute for  said  section  312  and  section  313, 
immediately  following  It,  and  that.  In  order 
to  understand  these  two  sections.  It  is  neces- 
sary also  to  consider  section  814.  These 
three  sections  read  as  foUoWs:  .  . 
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"312.  Intentional  fraud  In  falling  to  comply 
substantially  with  the  articles  of  Incorpora- 
tion, or  in  deceiving  the  public  or  Indivlduola 
In  relation  to  their  means  or  liabilities,  shall 
subject  those  guilty  thereof  to  fine  or  Im- 
prisonment, or  both,  at  the  discretion  of  the 
cx>urt  Any  person  who  has  sustained  Injury 
from  such  fraud  may  also  recover  damages 
therefor  against  those  guilty  of  participating 
In  such  fraud. 

"313.  The  diversion  of  the  funds  of  the  cor- 
poration to  other  objects  than  those  men- 
tioned In  their  artldes  and  the  notices  published 
as  aforesaid  (provided^  any  person  be  there- 
by injured),  and  the  payment  of  dividends 
which  leave  Insufficient  funds  to  meet  the  li- 
abilities of  the  corporation,  shall  be  deemed 
such  frauds  as  will  subject  those  therein  ood- 
cemed  to  the  penalties  of  the  itreceding  sec- 
tion; and  such  dividends,  or  their  equivalent 
In  the  hands  of  individual  stockholders,  shall 
be  subject  to  such  liabilities. 

"314.  Dividends  by  Insurance  companies, 
made  in  good  faith,  before  their  knowledge  of 
the  happening  of  actual  losses,  are  not  intend- 
ed to  be  punished  by  the  provisions  of  the 
preceding  section." 

While  section  312  refers  to  intentional 
fraud,  in  falling  to  do  certain  things,  or  in  de- 
ceiving the  public  or  individuals,  section  813 
provides  that  the  diversion  of  funds  to  the 
Injury  of  any  one,  or  payment  of  dividends 
without  leaving  sufficient  to  pay  creditors, 
shall  be  deemed  to  be  such  fraud  as  will  sub- 
ject the  offlcos  to  the  penalties  of  the  preced- 
ing section.  It  cannot  be  held  that  section 
313  was  intended  to  apply  only  to  cases  where 
the  fimds  were  diverted  or  the  dividends  paid 
knowing  that  it  would  cause  such  injury,  or 
that  there  was  not  sufficient  left  to  pay  cred- 
itors. That  such  was  not  the  intention  of  the 
legislature  clearly  appears  from  section  814, 
which  provides  that  said  section  313  shall  not 
apply  to  dividends  paid  by  Insurance  compor 
nies  In  good  fiilth  before  knowledge  of  the 
happening  of  losses.  This  Is  a  case  where 
the  expression  of  one  thing  is  the  exclusion  of 
another.  Section  314  clearly  implies  that  said 
section  313  shall  apply  even  when  the  officers 
acted  In  good  faith,  and  had  no  knowledge 
that  such  diversion  would  cause  any  such  in- 
Jury,  or  such  payment  would  not  leave  suf- 
ficient to  pay  creditors.  As  the  penalty  for  a 
violation  of  the  provisions  of  section  313  was 
fine  and  imprlsomnent  and  the  payment  of 
damages,  it  may  be  that  the  courts  would  not 
have  enforced  this  section  up  to  its  strict  let- 
ter. But  It  certainly  was  enforceable  in  all 
cases  where  the  officer,  even  though  acting 
in  good  faith,  was  guilty  of  negligence,  in 
failing  to  have  such  knowledge.  We  are  cit- 
ed by  counsel  to  the  proposed  Revision  print- 
ed by  the  commissioners,  and  adopted  as  the 
Revision  of  1866,  and  to  the  pamphlet  report 
of  the  commissioners  accompanying  the  same. 
It  is  true  that  the  marginal  reference  oppo- 
site said  section  9  in  said  proposed  Revision 
refers  only  to  said  sections  312,  315,  and  821, 


and  not  to  section  313,  but  an  examination  of 
the  marginal  references  In  said  proposed  Re- 
vision will  show  that  they  are  somewhat 
crude  and  Indefinite.  In  said  pamphlet  re- 
port the  commissioners  say,  as  to  said  chapter 
34  of  the  Revision:  "This  chapter  is  entirely 
remodeled,  and  divided  into  titles  expressive 
of  the  different  classes  of  corporations,  yet 
comparatively  few  changes  have  been  made, 
the  various  provisions  already  existing  serv- 
ing as  a  basis  for  the  whole  chapter.  In  sec- 
tions 9,  10,  and  11  will  be  found  provisions  in 
relation  to  the  liability  of  a  stockholder's  pri- 
vate pn^erty  for  the  payment  of  cwporate 
debts,  and  the  mode  of  reaching  the  same. 
They  are  all  based  upon  existing  laws,  ex- 
cepting the  fourth  subdivision  of  section  9, 
which  rests  upon  section  3,  art  10,  of  our  con- 
stitution. It  is  believed  that  the  chapter  con- 
tains provisions  sufficiently  ample  and  liberal 
to  invite  capitalists  and  business  men  to  be- 
come incorporated  under  it,  while  proper  safe- 
guards are  provided  against  any  abuse  of 
chartered  privileges,  and  for  the  due  protec- 
tion of  the  publla"  When  the  meaning  of  a 
statute  Is  doubtful  or  obscure.  It  is  proper. 
In  construing  It,  to  examine  the  language  of 
the  statute  prira:  to  the  amendment,  and  the 
various  changes  Intended  to  be  made.  After 
such  an  examination  of  the  statute  from 
which  said  third  subdivision  was  derived,  we 
are  forced  to  the  conclusion  that  the  words 
"any  imfaithfulness,"  as  used  in  mid  third 
subdivision,  were  Intended  to  include  negli- 
gence as  well  as  positive  bad  faith.  This 
subdivision  was  Intended  to  cover  a  great  deal 
of  ground  with  a  few  words,  and  to  apply 
the  doctrine  of  noscltur  a  socils  to  the  words 
"any  unfaithfulnees"  would  not,  in  our  opin- 
ion, be  according  to  the  legislative  Intent  As 
before  stated,  in  the  doing  of  certain  acts  the 
old  statute  made  the  officer  liable  for  negli- 
gence as  well  as  for  fraud;  in  fact,  It  went 
further,  and  attempted  to  make  him  liable  to 
both  fine  and  imprisonment  tor  the  Injury 
caused  by  those  acts,  even  though  done  in 
good  faith,  and  without  either  negligence  or 
fraud.  By  the  changes  made  in  the  Revision, 
it  was  not  intended  to  exempt  the  officer  from 
liability  for  any  negligence  or  fraud  for  which 
he  would  have  been  liable  under  the  Com- 
piled Statutes.  On  the  contrary,  by  the  more 
general  language  there  used.  It  was  the  in- 
tuition to  make  the  liability  more  general, 
but  the  penalty  somewhat  less  arbitrary  and 
drastia  It  abolished  the  penalty  of  fine  and 
imprisonment,  and  also  the  penalty  for  acts 
done  In  good  faith,  without  negligence  or 
fraud,  but  it  changed  the  civil  liability  to  the 
person  injured  from  damages  for  the  injury 
to  a  liability  for  his  whole  debt  The  word 
"unfaithfulness"  was  not  In  the  old  statute, 
and  must  have  been  Introduced  into  the  new 
one  for  some  purpose.  Webster  defines  "un- 
faithfulness" as  "neglect  or  violation  of  prom- 
ises, vows,  allegiance,  or  other  duty";  and, 
in  our  opinion,  it  should,  as  used  In  this  stat- 
ute, be  given  Its  ordinary  meaning. 
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Tbe  c<»nplaiiit  In  tbis  action  alleges  dlreiv 
8lon  and  TTastlng  of  corporate  assets,  which  is 
a  cause  of  action  In  favor  of  tbe  corporation, 
and  an  injury  common  to  all  tbe  creditors; 
and  whether  It  taas  been  Impounded  by  tbe  as- 
signment for  tbe  benefit  of  creditors,  so  that 
It  cannot  be  reached  by  an  action  by  and  on 
behalf  of  all  of  the  creditors,  under  chapter  78, 
it  Is  not  necessary  to  consider.  See  Olson  V. 
Bank  (Minn.)  59  N.  W.  635.  It  certainly  Is 
so  impounded  as  against  such  an  action  as 
this,  even  If  it  .were  conceded  that  snch  an  ac- 
tion as  this,  brought  by  and  on  behalf  of  only 
one  creditor,  would  lie  at  all  to  recover  for 
such  loss  of  assets.  But  ttx&re  are  other  alle- 
gations tn  tbe  complaint  which  allege  loss 
and  damage  special  or  peculiar  to  the  plaintiff 
as  an  individual  creditor,  and  caused  by  tb« 
unf&lthfulneas  of  tbe  defendant  officials.  It 
is  alleged  that,  by  the  negligence  and  nnfhitb- 
fulness  of  these  officials,  plaintiff  was  induced 
to  become  a  creditor  of  said  company.  There 
are  two  grounds  stated,  either  of  which  would 
support  an  action  for  snch  negligent  unfaith- 
fulness: First  It  is  to  be  gathered  from  tbe 
complaint  that  by  tbe  negligence  and  unfaith- 
fulness of  the  defendant  directors  the  compa- 
ny was,  for  three  years  aftei-  It  became  Insol- 
vent, held  out  to  tile  world  as  solvent  and  fit 
to  be  trusted;  that,  by  reason  of  such  negli- 
gence and  unfaithfulness,  plaintiff  was,  at  tbe 
end  of  said  three  years,  induced  to,  and  did, 
trust  It,  and  in  consequence  thereof  lost  the 
money  be  paid  It;  that  if  said  directors  bad 
exercised  ordinary  care,  and  properly  per- 
formed tbelr  duties,  they  would,  long  before 
plaintiff  was  so  induced  to  trust  it,  liave  dis- 
covered Its  Insolvency,  and  caused  it  to  sus- 
pend business.  Second.  It  is  to  be  gathered 
from  tbe  complaint  that  these  directors  negli- 
gently permitted  tbe  other  officials  of  tbe 
company  to  practice  a  system  of  fraud  <»i 
persons  dealing  with  tbe  company.,  whldi 
fraud  consisted  in  guarantying  the  notes  of  ir- 
resp<Mislble  persons,  and  selling  them  to  inno- 
cent parties,  by  means  of  false  representa- 
tions; that  tbe  same  kind  of  fraud  was  prac- 
ticed on  plaintiff;  that  tbe  defendant  direct- 
ors either  had  knowledge  of  these  things,  or 
were  negligent  In  falling  to  have  such  knowl- 
edge; tbat  if  said  directors  bad  exercised  or- 
dinary care,  and  properly  performed  their  du- 
ties, they  would,  long  before  plaintiff  was  so 
defrauded,  have  discovered  these  fraudulent 
practices,  and  put  a  stop  to  them.  Such  acts 
of  negligence  may  not  have  resulted  in  any 
loss  to  tbe  corporation  at  all,  while  It  resulted 
In  much  loss  to  Individual  creditors.  Tbe  fact 
that  Henage  received  all  of  tbe  proceeds  of 
these  fraudulent  transactions,  and  converted 
such  proceeds  to  his  own  use,  may  not  be  ma- 
terial here,  except  as  a  circumstance  which 
should  have  put  the  other  directors  on  their 
guard,  or  which  tended  to  furnish  than  notice 
of  the  fraudulent  acts,  which  should  have  put 
tbem  on  inquiry.  It  has  sometimes  been  in- 
timated that,  on  common-law  principles,  a  su- 
perior servant  or  officer  cannot  be  held  liable 


to  a  third  party  for  bis  negUgrent  oonfieasance 
In  falling  properly  to  superintend  tbe  acts  of 
an  Inferior  officer  or  servant,  by  reason  of 
wblda  the  third  party  is  injured.  See  Tbomp. 
Liab.  Off.  p.  355,  t  2;  2  Tbomp.  Neg.  1057. 
1060.  Whether  tbis  is  in  all  cases  good  law 
or  not,  it  Is  not  necessary  here  to  consider.  We 
are  of  tbe  opinion  tbat  under  sectioa  9,  c  31. 
a  superior  officer  of  a  corporation  Is  liable  to 
Its  creditors  for  loss  caused  by  tbe  faUare  of 
such  superior  officer  to  properly  suiierintend 
tbe  acts  of  its  Inferior  officer  or  officers  un- 
der his  control,  and  that  such  superior  officer 
is  liable,  not  only  for  tbe  loss  caused  by  sncb 
future,  but  for  tbe  wbole  debt  of  the  oeditor 
thereby  specially  Injured. 

For  tbe  reasons  stated,  we  are  of  tlie 
opinion  that  tbe  plaintiff  Is  entitled  to  main- 
tain tbis  actlcm  to  recover  tbe  amount  of  bis 
debt,  and  tliat  It  was  error  to  sustain  tbe 
demurrer  to  tbe  complaint.  Tbe  court  below 
held  that  plaintiff  should  have  brought  an 
action,  not  under  chapter  76,  but  an  action 
in  equity,  on  behalf  of  himself  and  all  other 
cveditors,  not  for  tbe  debt,  but  the  loss  to 
tbe  creditors  caused  by  the  nnfaltbfulness 
alleged.  Most  of  tbe  cases  cited  by  tlie  court 
below,  and  by  counsel  for  the  defendant; 
here,  to  sustain  this  position,  are  esses 
where  tbe  fund  provided  by  statute  for  tbe 
payment  of  creditors  was  limited  in  amount 
Many  of  tbem  are  cases  of  stockholders' 
liability.  Such  limited  fund  belongs  to  all 
of  the  creditors.  Each  and  all  of  them  are 
tenants  In  common  in  tbe  fund,  to  the  ex- 
tent necessary  to  satisfy  tbe  debts;  and  the 
undivided  part  of  the  fund  belonging  to 
any  one  creditor  can  only  be  ascertained  by 
determining  all  of  tbe  sums  due  all  of  the 
creditors.  In  such  a  case  an  action  at  law 
is  not  a  proper  remedy,  or  any  action  by  a 
part  of  the  creditors  or  against  a  part  of  tbe 
stockholders,  but  a  blU  in  equity  sboold  be 
brought  by  or  on  behalf  of  all  the  creditor* 
against  all  of  tbe  stockholders.  Though  not 
thus  stated,  this  rule  is  applied  in  Allen  v. 
Walsb,  25  Minn.  643;  Johnson  v.  Fischer.  30 
Minn.  173,  14  N.  W.  T99;  McKusick  v.  Sey- 
mour, Sabin  &  Co.,  48  Minn.  158,  50  N.  W. 
1114.  See,  also,  Tbomp.  Liab.  Stockb.  {  361. 
Much  stress  is  laid  on  the  case  of  Homor  v. 
Henning,  93  U.  S.  228,  by  both  the  defend- 
ants and  the  court  below.  In  tbat  case  the 
statute  provided  that,  if  the  indebtedness  of 
tbe  corporation  "shall'  at  any  time  exceed 
the  amount  of  tbe  capital  stock,  tbe  trustees 
of  such  company  assenting  thereto  shall  be 
held  personally  and  individually  liable  for 
such  exeeu  to  the  creditors  of  the  com 
pany."  It  was  held  that  a  single  creditor 
among  many  could  not  maintain  an  action 
at  law,  but  tbe  fund  could  only  be  reached 
by  a  bill  In  equity  for  tbe  benefit  of  all  tbe 
credltora  The  same  rule  applies  to  that 
case.  The  "excess"  spoken  of  In  the  stat- 
ute Is  such  a  limited  fund.  In  many  of 
the  cases  cited  the  statute  provided  that  thf 
creditor  might  maintain  ap  action  against 
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the  unfnlthful  officer  for  the  loss  or  diver- 
sion of  corporate  assets.    In  such  a  case  the 
fund  Is  limited.    It  Is  the  amount  of  the  loss, 
and  belongs  to  all  the  creditors,  as  tenants 
in  common,  and  the  part  or  amount  -which 
belongs  to  any  one  creditor  can  only  be  as- 
certained by  determining  the  amounts  due 
all  the  creditors,  In  an  action  In  which  they 
are  all  parties,  or  by  which  they  are  all  con- 
cluded.   But  where  the  fund  from   which 
the  creditors  are  to  be  paid  Is  unlimited,  or 
limited  only  by  the  strivency  of  the  persons 
liable,  the  rule  is  different    There  the  cred- 
itors are  not  tenants  In  common  in  the  fund, 
and  the  amount   which   one   creditor   can 
claim  out  of  the  fund  does  not  depend  on  the 
amount  of  the  other  claims.    The  claim  of 
«ne  creditor  will  not  exhaust  the  fund.    It 
may  exhaust  the  solvency  of  the  officer  li- 
able.   But  ao  may  other  claims  against  him 
which  have  no  connection  with  the  afTalrs 
of  the  corporation.    If  he  is  insolvent  the 
remedy  Is  not,  as  claimed  by  some  of  the 
rases,  by  a  bill  In  equity  by  and  on  brfjalf  of 
all  the  corporation  creditors,  but  by  proper 
insolvency  proceedings  as  to  him  Individual- 
ly.   In  this  class  of  cases  there  Is  no  reason 
why  an  action  at  law  should  not  be  main- 
tained by  a  sin^e  creditor  against  the  guilty 
official.     The  case  of  Patterson  v.  Stewart,  41 
Minn.  84,  42  N.  W.  926,  falls  within  this  class. 
There  is  a  class  of  cases  cited  by  both  par- 
ties, such  as  Merchants'  Nat  Bank  v.  Bailey 
Manuf'g  Co.,  34  Minn.  823.  25  N.  W.  C39, 
and  Nolan  y.  Hazen,  44  Minn.  478,  47  N.  W. 
155,    founded    on    the    first    subdivision    of 
section  9,  c.  34,  and  brought  by  one  cred- 
itor against  one  or  more  of  the  Individual 
fitoclLholders   to   recover  for   unpaid   stock 
subscriptions   due  the  corporation.    These 
cases  are  not  In  point  on  the  question  here 
Involved.   It  is  true  that  the  fund  provided 
for  the  payment  of  creditors  In  such  case  Is 
a  limited  fund,  but  It  is  not  a  fund  set  apart 
for  or  sacred  to  the  use  of  the  creditors,  and 
which  they  alone  can  reach.   The  fund  is 
an  ordinary  asset,  which  might  have  been 
disposed  of  as  any  other  corporate  assets, 
and  the  creditors'  suit  to  recover  It  Is  a  mere 
garnishment  proceeding. 

It  Is  urged  by  defendants'  counsel  that  the 
recovery  sought  In  this  action  is  the  recovery 
of  a  p^mlty;  that  there  can  be  but  one  re- 
<:oTery  for  such  penalty;  that.  If  this  plain- 
tiff Is  allowed  to  recover,  It  will  be  a  bar  to 
rcoovery  by  other  creditors;  and  that  for 
this  reason  the  action  should  be  by  or  in 
tehalf  of  all  the  creditors,— and  eases  are 
cited  which  so  hold.  We  cannot  bo  hold. 
We  are  of  the  opinion  that  recovery  on  such 
liability  Is  not  the  recovery  of  a  penalty, 
in  any  strict  or  proper  meaning  of  that  term. 
The  statute  confers  certain  privileges  on  per- 
«ons  associating  themselves  together  for  the 
purpose  of  business  by  forming  a  corpora- 
tion. Among  those  privileges  Is  Immunity 
from  liability  for  the  debts  of  the  associa- 
tion, except  to  a  limited  extent.    But  the 


same  statute  revokes  this  Immunity  as  to 
officers  guilty  of  certain  wrongs,  and  leave* 
them  liable  for  such  debts.  There  are  many 
instances  of  liability  Incuned  by  a  Joint  tort 
feasor,  a  partner,  and  a  principal,  on  ac- 
count of  his  agent,  which  are  more  in  the 
nature  of  a  penalty  than  the  liability  In  such 
a  case  as  this,  yet  none  of  these  liabilities 
are  ever  classed  as  penalties. 

The  complaint  In  the  National  Bank  of 
Merrill  case  Is  similar  to  that  in  the  New 
Haven  Bank  case,  except  that  it  Is  not  so 
prolix,  and  Is  confined  more  to  alleging  In- 
jui7  and  damage  peculiar  to  the  plaintiff, 
and  does  not  set  out  so  much  of  those  mat- 
ters which  constitute  loes  and  damage  to  the 
corporation  and  to  all  the  creditors  in  com- 
mon.   The  two  cases  were  argued  together, 
and  the  questions  heretofore  discussed  are 
Involved  In  each  case.    But  In  the  complaint 
In  the  National  New  Haven  Bank  case  It  la 
further  alleged  that  there  never  was  posted, 
or  kept  posted.  In   the  principal  place  of 
bnalneas  of  said  company,  any  copy  of  its 
by-laws,  or  any  statement  of  the  amount  of 
the  capital  stock  subscribed  or  actually  paid 
In,   or  the   amount  of  the  Indebtedness  of 
the  corporation.    It  Is  urged  by  counsel  for 
appellant  that,  on  account  of  the  fallnre  so 
to  post  aid  by-laws  and  statements,  as  pro- 
vided by  sections  Q  and  7  of  said  chapter 
»4  (Gen.  St.  1804,  St  2597,  2598),  the  directors 
are  liable  under  the  second  subdivision  of 
said  section  9,  which  provides  that  the  pri- 
vate property  of  stockholders  Is  liable:    "Sec- 
ond. For  a   failure  by  the  corporation  to 
comply   substantially    with    the   provisions 
aforesaid  as  to  organization  and  publicity." 
We  cannot  agree  with  counsel.    This  sub- 
division   was   originally   said    section    315, 
which  clearly  referred   to  the  organization 
by   ffilng  articles  of  incorporation  as  pro- 
vided in  sections  801  and  302,  and  the  publl- 
catloo  of  a  notice  of  the  same  as  provided 
In  sections  303.  304,  c  17,  Comp.  St.  1849-58. 
Section  313  also  refers  to  the  publishing  of 
this  notice.     The  organization  and  publicity 
mentioned  In  said  second  subdivision  refer  to 
the  organization  and  publicity  provided  for  by 
sections  3  and  4  of  said  chapter  31  (Gen.  St. 
1894,  S§  2594,  2505),  and  not  to  the  posting  of 
the  by-laws  and  statements  provided  for  lu 
sections  6  and  7.     This  disposes  of  all  the 
quistlons  before  us,  and  the  order  appealed 
from  In  each  case  Is  reversed. 


STATE  V.  AULRIOK. 
(Supreme  Court  of  Minnesota.    June  26,  1896.) 

BaSTARDT — EVI DKNCF— iNSTBCCnOJJS. 

1.  In  a  prosecution  for  bastardy,  where  the 
undisputed  evidence  was  that  the  child  wus 
fully  developed  at  its  birth,  the  defendant  was 
entitled  to  an  instrnction  that  it  must  have  been 
begotten  more  than  235  days  before  that  date. 

2.  Where  the  evidence  tended  to  nrove  that 
the  complainant  had  intercourse  witn  another 
man  at  or  about  the  time  the  child  must  have 
been  begotten,  and  about  the  time  she  tefctifled 
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to  having  Interconne  with  the  defendant,  the 
defendant  was  entitled  to  an  inatruction  that 
even  if  he  had  intercourse  with  complainant, 
as  alletred.  yet  unless  the  jury  found,  from  a 
orenonderance  of  eviidence,  that  such  iutercoarae 
resulted  in  pregnancy,  they  must  find  defendant 
not  guilty. 
(Syllabus  by  the  Clourt,) 

Appeal  from  district  court,  Mower  county; 
John  Whytock,  Jndga 

Erlck  A.  Allrick,  having  been  convicted  of 
bastardy,  and  a  new  trial  denied,  appeals. 
Reversed. 

Henry  J.  GJertsen,  for  appellant  French  & 
Wright  and  S.  D.  Catherwood,  for  respondent 

MITCHELL,  J.  This  was  a  prosecution 
under  the  bastardy  act  (Gen.  St  1804.  f  2039 
et  seq.).  The  female,  in  her  complaint,  al- 
leged that  the  child  was  begotten  on  the  9th 
day  of  September,  1892.  The  uncontradict- 
ed evidence  was  that  the  child  was  born  on 
March  21,  1893,  and  was  at  the  time  of  its 
birth  "a  fvUl-grown  child,  and  weighed  nine 
pounds."  Upon  the  trial  the  female  testified 
that  the  first  time  she  had  Intercourse  with 
the  defendant  was  between  3  and  4  o'clock 
in  the  afternoon  of  Sunday,  the  19th  day  of 
June,  1892;  that  the  next  time  was  on  the 
1st  day  of  August;  that  there  were  two  oth- 
er times  during  the  summer  after  August  1st, 
—four  times  in  all;  that  the  last  time  was 
in  the  second  week  of  September,  1892.  She 
then  testified  that  she  discovered  the  last  of 
June  that  she  was  pregnant.  The  defendant 
testified  that  be  did  not  have  any  sexual  in- 
tercourse with  the  complainant  on  the  19tta 
of  June,  or  at  any  time  during  the  months  of 
June  and  July,  or  at  any  time  previous  to 
August  15,  1892.  There  was  evidence  tend- 
ing to  prove  tliat  the  complainant  liad  inter- 
coorae  with  anotho'  man  on  the  22d  of  June, 
1892,  but  the  above  was  all  the  evidence  as 
to  her  intercourse  with  the  defendant  Up- 
on this  state  of  the  evidence,  counsel  for  the 
defendant  requested  the  court  to  instruct  the 
Jury,  in  substance,  (1)  that  if  they  found  tliat 
he  did  not  have  intercourse  with  the  com- 
plainant previous  to  July  1,  1802,  they  must 
find  him  not  guilty;  (2)  that  even  If  they 
found  that  be  had  intercourse  with  her  In 
June,  1892,  yet  unless  they  found,  from  a 
preponderance  of  evidence,  that  such  inter- 
course resulted  in  pregnancy,  they  must  find 
defendant  not  guilty.  These  requests  were 
both  refused,  and  such  refusals  are  assigned 
as  error.  We  are  of  opinion  tliat,  under  the 
state  of  the  evidence,  both  requests  should 
liave  been  granted. 

It  cannot  be  assumed,  for  the  purpose  of 
convicting  the  defendant,  tliat  the  complain- 
ant testified  falsely.  He  must  be  convicted. 
If  at  all,  on  the  evidence  actually  given  in 
court  The  complainant  definitely  fixed  the 
date  of  her  first  intercourse  with  defendant 
on  June  19th,  and  the  next  on  August  1st 
The  duration  of  pregnancy  in  woman,  assum- 
ing the  delivery  Is  not  premature,  is,  accord- 
ing to  general  medical  and  popular  observa- 


tioD,  about  9  calendar  moaths,  or,  to  be  more 
precise,  10  lunar  months,  or  280  daya.  Some 
medical  authorities  fix  the  average  at  276 
daya  All  the  authorities  agree  that  the 
length  of  time  varies  somewhat  being  some- 
times greater  and  sometimeB  less  than  tbe 
usual  or  average  period.  Hence,  witbin  cer- 
tain limits,  the  time  when  a  child  was  begot- 
ten is  a  question  of  fact  But  the  shortest 
known  period  of  gestation,  in  case  of  a  fully- 
developed  child.  Is  considered  to  be  about  280 
days,  while  in  some  exceptional  cases  gesta- 
tion has  been  protracted  to  about  300  daya 
If  this  child  was  begotten  on  or  after  August 
Ist,  then  the  period  of  gestation  could  not 
have  exceeded  235  days,  or  from  40  to  45 
days  less  than  the  usual  period.  It  la  a  mat- 
ter of  common  knowledge,  of  which  we  bare 
a  right  to  take  Judicial  notice,  that  if  the  pe- 
riod of  gestation  was  only  235  days,  or  less, 
tbe  delivery  would  be  premature,  and  tbe 
child  would  not  be  fully  developed  at  its 
birth.  Hence,  upon  the  evidence,  the  court 
could  and  should  have  held,  as  a  matter  of 
law,  that  this  child  was  not  begotten  after 
August  Ist  If  the  evidence  had  tended  to 
show  tliat  the  illicit  intercourse  between  the 
complainant  and  the  defendant  had  been  re- 
peated at  short  intervals  from  and  after  June 
19th,  the  first  request  would  have  been  prop- 
erly refused.  But,  as  the  evidence  stood,  the 
request  was  equivaloit  to  one  to  instruct  the 
Jury  that,  if  they  found  that  defendant  Iiad 
no  sexual  intercourse  with  the  complainant 
before  August  1st,  they  must  find  him  not 
guilty.  As,  under  the  evidence,  the  child 
must  have  been  begotten  before  that  date. 
such  an  instruction  ought  to  have  been  given. 

2.  The  second  request  should  also  have 
been  granted.  The  evidence  tended  to  show 
that  tbe  complainant  had  intercourse  with 
another  man  at  or  about  the  very  time  tbe 
child  was  presumably  begotten,  and  only 
three  days  after  she  testified  that  she  bad 
intercourse  with  the  defendant.  Tbe  charge 
against  the  defendant  was,  not  fornication, 
but  the  paternity  of  the  cliild.  Although  he 
had  Intercourse  with  the  complainant  In  Jime. 
yet  if  such  intercourse  did  not  result  in  preg- 
nancy, or  if  the  state  failed  to  prove  it  by  a 
Mi  preponderance  of  evidence,  the  defend- 
ant was  entitled  to  an  acquittal.  If  there 
had  been  no  evidence  of  her  Intercourse  with 
any  one  but  defendant,  there  would  have 
been  no  dlfiiculty  in  drawing  the  conclusion 
that  be  was  the  father  of  tbe  child.  But  if 
she  had  exposed  herself  to  the  embraces  of 
other  men  at  or  about  tbe  time  she  became 
pregnant,  she  liad  placed  it  out  of  her  power, 
or  that  of  the  Jury,  to  say  who  was  the  father 
of  the  child.  At  least,  if  the  Jury  were  un- 
able to  determine  from  a  preponderance  of 
evidence  that  defendant  was  the  father  of  the 
child,  they  were  bound  to  find  him  not  guilty, 
and  the  court  ought  to  have  so  instructed 
them. 

There  are  other  assignments  of  error,  but 
as  there  must  be  a  new  trial  for  the  reasons 
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already  glTon,  It  becomes  unnecessary,  to  re- 
fer to  them,  except  to  say  that  we  find  no 
other  prejudicial  error  in  tbe  record.  Order 
reversed. 

BUCK,  J.,  absent,  took  no  part 


MOORB  et  aL  y.  CITY  OP  ST.  PAUIi. 

(Supreme  Court  of  Minnesota.    June  25,  1895.) 

Inteluobmc*  Opficbs— IdOSNSB— Obdinancbs— 

Validitt. 

1.  Ordinance  No.  766  of  the  city  of  St. 
Paol,  entitled  "An  ordinance  to  provide  for  the 
Ucensinc,"  et&,  "of  Intelligence  and  employment 
agents,  etc.,  is  *oid  in  toto;  at  least,  unless 
its  objectionable  proTisions  can  stand  as  amend- 
ments to  tbe  prior  ordinance  (No.  759)  on  the 
same  subject 

2.  If  invnlid  in  toto,  it  leaves  the  prior  ordi- 
nance (No.  759)  in  full  force. 

3.  This  prior  ordinance  (No.  759),  entitled 
"An  ordinance  relating  to  certain  licenses,"  is 
valid. 

(Syllabus  by  the  Conrt) 

Appeal  from  district  court,  Ramsey  county; 
Charles  D.  Kor.  Judge. 

Action  by  Willlani  S.  Moore  and  anotber, 
mrtners  aa  Moore  &  C!o.,  against  the  city  of 
St  Paul,  to  recover  the  amount  of  license 
fees  paid.  From  an  order  granting  a  new 
trial  after  a  verdict  for  defendant  it  appeals. 
Reversed. 

Leon  T.  Chamberlain,  B.  J.  Darragh,  and 
H.  W.  PblUips,  for  appellant  Steele  &  Rees, 
for  respondents. 

MITCHBLL,  J.  This  was  an  action  to 
recover  back  moneys  alleged  to  have  been  Il- 
legally exacted  from  the  plaintiffs  by  the  de- 
fendant city  as  license  fees  for  conducting  -in 
Intelligence  and  employment  office  during  the 
years  1887,  1888,  1889,  and  1891,  respectively. 
Authority  to  regulate  and  license  such  offices 
and  agents  was  given  to  the  city  by  Sp.  laws 
1887,  c.  48,  !  3,  passed  February  22,  1887. 
Pursuant  to  this  authority,  the  common  coun- 
cil of  tbe  city,  on  March  16,  1887,  passed 
Ordinance  759,  set  out  in  tbe  defendant's  an- 
swer. On  the  21st  of  April,  1887,  the  com- 
mon council  passed,  on  the  same  subject.  Or- 
dinance No.  766,  set  out  In  the  plaintiffs'  com- 
plaint, which,  by  its  terms,  repealed  all  Incon- 
sistent ordinances,  or  parts  of  ordinances.  In 
Moore  T.  City  of  St  Paul,  48  Minn.  331,  81 
N.  W.  219,  we  held  this  latter  ordinance  void, 
In  that  while  making  all  licenses  expire  on 
tbe  1st  of  January  next  after  their  Issue,  It 
exacted  from  every  licensee  a  fixed  and  un- 
alterable stun  of  $150.  regardless  of  tbe  time 
of  year  his  license  was  issued.  If,  when  the 
city  officials  demanded  these  license  fees  from 
plaintiffs,  there  was  no  valid  ordinance  au- 
tliorlzing  it  the  evidence  was,  in  our  opinion, 
sucb  as  to  justify,  if  not  require,  a  finding 
tbat  the  moneys  were  not  paid  voluntarily, 
but  un^er  duress.  On  the  other  hand,  if  there 
was  In  force  a  valid  ordinance  authorizing  the 
city  to  exact  such  license  fees,  tbe  plaintiffs 
r«nnot  recover;   and  if  one  of  these  ordi- 


nances was  valid,  and  tbe  other  Invalid,  it 
would  be  wholly  Immaterial  with  reference 
to  which  of  the  two  the  city  made  the  de- 
mand, or  the  plaintiffs  made  the  payment  It 
is  enough  if  there  was  In  fact  a  valid  ordi- 
nance authorizing  the  dty  to  exact  and  re- 
quiring the  plaintiffs  to  pay,  the  fees. 

Tbe  respective  counsel  have  argued  the  case 
on  the  following  lines:  Counsel  for  plaintiffs 
contend  (1)  that  under  the  decisicm  in  Moore 
T.  City  of  St  Paul,  supra.  Ordinance  No.  766 
is  only  void  in  part— that  is,  as  to  those  per- 
sons from  whom  license  fees  are  demanded 
some  time  after  the  beginning  of  tbe  year,— 
but  tliat  it  would  be  valid  aa  to  those  who 
pay  at  the  commencement  of  the  year,  and 
hence  obtain  a  license  for  a  full  year,  and 
therefore  the  repealing  clause  is  effectual  to 
rei:^!  the  prior  ordinance  (No.  759);  (2)  c<»- 
cedlng  that  Ordinance  766  ia  void  In  toto, 
Ordinance  Na  750  Is  Itself  void.  The  conten- 
tion of  defendant's  counsel  Is  that  Ordinance 
No.  766  was  void  )n  toto,  and  therefore  left 
Ordinance  No.  759  in  full  force,  and  tbat  this 
latter  ordinance  was  valid,  and  authorized  the 
collection  of  this  license  fee. 

Ordinance  No.  766  cannot  be  held  partly 
TOld  and  partly  valid,  depending  on  the  time 
of  year  a  person  applies  for  bis  license. 
The  vice  in  the  ordinance  goes  to  the  entire 
scheme  of  fixing  the  license  fee  at  a  fixed 
and  uniform  sum,  regardless  of  the  length 
of  time  for  which  tbe  license  Is  granted. 
Hence  it  is  void  in  toto,  unless  it  can  be 
treated  as  merely  amendatory  of  the  prior 
ordinance  (No.  759),  and  Its  unobjectionable 
provisions  separated  from  the  Invalid  ones. 
So  tbat  the  former  can  stand  as  amendments 
to  such  prior  ordinance,— a  view  of  tbe  case 
not  suggested  by  either  counsel.  But  in 
either  view  there  would  remain  a  valid  or- 
dinance, and  the  result  would  be  the  same. 

If  Ordinance  760  was  void  in  toto,  then 
tbe  prior  ordinance  remained  in  full  force. 
Meyer  v.  Berlandl,  39  Minn.  438,  40  N.  W. 
613.  While  Ordinance  No.  759  is  very  loose- 
ly drawn,  yet  we  do  not  think  that  any  of 
plaintiffs'  objections  go  to  its  validity.  It 
Is  not  subject  to  the  objection  found  to  ex- 
ist In  Ordinance  No.  766.  We  construe  the 
expression,  "shall  pay  annually,"  etc.,  in  tbe 
first  section,  as  providing  for  and  authoriz- 
ing the  granting  of  a  license  for  a  full  year 
from  tbe  date  of  Its  Issue,  regardless  of  tbe 
time  of  year  when  It  Is  granted;  and  we  have 
neither  been  referred  to,  nor  fonnd,  any  pro- 
vision In  tbe  city  charter  requiring  licenses 
to  expire  on  the  1st  of  January.  The  sug- 
gestion tbat  the  ordinance  applies  only  to 
persons  who  were  engaged  In  business  at 
the  date  of  Its  passage  is  an  unfounded 
verbal  criticism.  The  fact  that  it  contains 
no  provisions  requiring  the  bonds  of  licen- 
sees to  be  approved,  or  imposing  a  penalty 
for  Its  violation,  might  render  it  less  effec- 
tual to  protect  the  public,  and  more  difficult 
of  enforcement,  but  does  not  make  It  In- 
valid. It  is  not  necessary  that  it  should  ex- 
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rressly  prortde  that  It  was  applicable  to  the 
•city  of  St.  Paul.  That  Is  Implied.  Neither 
Is  it  important  that  "It  does  not  provide  that 
4t  license  shall  be  Issued."  The  document 
■oommonly  called  a  "license"  Is  but  the  evi- 
dence of  the  license  or  permission  to  carry 
on  a  particular  business,  and  Is  not  essential 
to  the  existence  of  the  authority  Itself. 

The  title,  "An  ordinance  In  relation  to  cer- 
tain licenses,"  is  sufficient.  The  couclusionB 
of  law  of  the  trial  judge  were  not  only  cor- 
rect, but  were  the  only  ones  that  would  hare 
been  Justified  by  the  facts,  and  It  Is  not  ma- 
terial that  he  may  not  have  arrived  at  them 
by  the  same  line  of  reasoning  which  we  have 
.adopted.  Order  granting  a  new  trial  re- 
versed. 

On  Rehearing. 

The  sole  ground  upon  which  plaintiffs  'ask 
for  a  rehearing  Is  that,  owing  to  an  error 
in  the  paper  book,  the  court  overlooked  the 
fact  that  the  city  made  all  licenses  expire  on 
the  31st  of  December  of  each  year,  and  in 
each  instance  exacted  from  the  plaintiffs 
the  full  sum  of  $150  as  a  license  fee  for  the 
remainder  of  the  calendar  year.  This  does 
not  go  to  the  validity  of  Ordinance  759,  but 
merely  amounts  to  a  claim  that  the  city 
•overcharged  the  plalutltfa  for  the  time  for 
which  the  respective  licensee  were  Issued. 
The  case  therefore  stands  thus:  There  was 
a  valid  ordinance  requiring  the  plaintiCfs, 
while  engaged  in  the  business  of  employ- 
ment agents,  to  pay  an  annual  license  fee  of 
$150.  They  were,  as  the  record  shows,  con- 
tinuously engaged  in  this  business  during 
the  whole  of  each  of  the  calendar  years  In 
which  this  license  fee  was  exacted,  and 
therefore  ought  to  have  paid  to  the  city  all 
that  they  did  pay.  But  as  they  neglected 
their  duty,  and  carried  ou  the  business  dur- 
ing the  first  part  of  each  year  without  a 
license,  and  did  not  pay  their  license  fee 
until  demanded  by  the  city,  after  a  part  of 
the  year  had  expired,  they  now  seek  to  take 
advantage  of  their  own  neglect,  and  recover 
back  the  money  paid.  The  mere  statement 
of  the  facts  Is  a  sufficient  answer  to  plaintiffs' 
-contention.    Application  denied. 


SWANK  V.  ST.  PAUL  CITY  RY.  CO. 

(Snpreme  Court  of  Minnesota.    June  25,  1885.) 

JODOMBNT — Res  Judicata— Lbasb—Covesaxt  pok 
Renewal, 

1.  A  judgment  upon  the  merits  is  an  abso* 
late  bar  to  a  second  suit  between  the  same  par- 
ties on  the  same  cause  of  action.  This  is  termed 
"'estoppel  by  former  jndffment."  But  where  the 
second  suit  is  on  a  different  cause  of  action  the 
operation  of  the  judjrment  in  the  first  action  as 
an  estoppel  is  limited  to  those  issues  of  fact 
actually  litigated,  and  upon  the  determination  of 
which  the  finding  or  verdict  was  rendered.  This 
is  termed  "estoppel  by  former  verdict."  Estoi)- 
pel  by  former  judgment,  being  a  bar  to  the  sec- 
ond action,  mustbe  pleaded;  but  estoppel  by  for- 
mer verdict,  being  merely  conclusive  evidence 
of  the  facta  actually  litigated  and  determined  in 


the  first  action,  need  not  be  pleaded.  The  party 
may  plead  his  cause  of  action  or  defense  in  the 
ordinary  form,  leaving  the  judgment  to  be  used 
in  evidence  to  establish  his  general  right.  Estop- 
pel by  former  verdict  extends  only  to  the  facts 
in  issue  and  determined  in  the  first  action,  and 
does  not  estop  the  partiea  from  disputing  the 
doctrines  of  law  applied  to  these  facts. 

2.  A  lease  for  the  term  of  one  year  con- 
tained the  further  stipulation  that,  '.f  the  Icas«.i 
premises  "are  not  sold  or  leased  at  the  expi- 
ration of  this  lease,  then  the  lessee  is  to  hare 
this  said  lease  renewed  for  a  term  of  one  year 
more,  at  its  expiration,  on  the  same  teiuis." 
Udd,  that  this  was  merely  an  executory,  condi- 
tional covenant  for  a  renewal  of  the  lea^  and 
not  a  present  demise  for  a  second  year. 
(Syllabns  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
Chas.  B.  Otis,  Judge 

Action  by  David  Swank  against  the  SL 
Paul  City  Railway  Company  on  a  lease.  From 
a  judgment  for  plaintiff,  defendant  aj^eala. 
Reversed. 

Munn,  Boyeson  &  Tbygeson,  for  appelant 
Palmer  &  Dickinson,  for  respondent. 

MITCHELL,  J.  The  question  presented  by 
this  appeal  is  bow  far  and  as  to  what  mat- 
ters the  judgment  In  a  former  action  between 
the  same  parties  operates  as  an  estoppel  in 
the  present  action.  The  general  rules  on  the 
subject  are  well  settled,  at  least  In  this  court 
Where  the  first  suit  was  for  the  same  cause  of 
action,  the  Judgment,  If  rendered  npon  the 
merits,  constitutes  an  absolate  bar  to  the  sec- 
ond suit,  and  Is  conclusive  between  tbe  par- 
ties and  their  privies,  not  only  as  to  every 
matter  which  was  offered  or  received  to  sus- 
tain or  defeat  the  claim  or  demand  In  con- 
troversy, but  also  as  to  any  other  admissible 
matter  which  might  have  been  offered  for  that 
purpose.  But  where  the  second  action  be- 
tween the  same  parties  Is  upon  a  different 
cause  of  action  the  operation  of  the  judgment 
In  the  first  action  as  an  estoppel  Is  limited  to 
those  Issues  of  fact  actually  litigated,  and  up- 
on the  determination  of  which  tbe  finding  or 
verdict  was  rendered.  Adams  t.  Adams.  25 
Minn.  72.  In  the  books,  the  first  Is  technical- 
ly termed  "estoppel  by  former  Judgment,"  and 
the  latter  "estoppel  by  former  verdict."  Estop- 
pel by  former  verdict  extends  only  to  the  facts 
In  issue  and  determined,  and  does  not  estop 
the  partiea  from  dlqiuting  the  doctrines  of 
law  applied  to  the  facts  in  tne  first  suit 
In  the  first  suit  plaintiff  alleged  tbe  execu- 
tion by  him  of  a  lease  of  certain  premises  to 
one  Burke,  for  a  term  commencing  Septem- 
ber 1,  1880,  and  ending  November  15,  1891; 
the  assignment  of  the  lease  by  Burke  to  the 
defendant,  and  the  entry  upon  and  occupancy 
of  the  premises  by  tbe  defendant,  under  this 
assignment,  for  the  remainder  of  the  term; 
the  execution  of  another  lease  of  the  same 
premises  by  him  to  defendant  for  the  term 
of  one  year  from  and  after  November  15, 
1891,  containing  the  covenant  that  if  tbe  prem- 
ises were  not  leased  or  sold  within  the  year 
the  lease  should  be  continued  for  n  second 
year  on  the  same  terms;  that  the  defendant 
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contlnned  In  possession  of  the  premises  un- 
til November  US,  1892;  that  at  the  expiration  of 
said  first  year,  no  part  of  the  premises  having 
been  sold  or  leased,  the  plaintiff  "renewed" 
the  lease  for  the  additional  year,  and  notified 
the  defendant  of  the  fact,  but  that  It  refused 
to  accept  such  continuance  or  renewal,  and 
"notified  plaintiff  that  it  would  not  continue 
to  renew  the  lease,"  and  vacated  the  premises 
November  16,  1892,  without  bis  consent. 
Plaintiff  further  alleged  that  after  the  exe- 
cution of  this  lease  the  defendant  surrepti- 
tiously and  fraudulently  Inserted  in  it  a  clause 
**provlding  on  its  face  that  the  continuance  or 
renewal  in  any  event  should  be  c^tional  with 
defendant."  He  also  alleged  a  default  by  de- 
fendant In  the  payment  of  the  rent  for  the 
first  three  months  of  the  second  year.  The 
relief  prayed  for  was  that  he  have  Judgment 
that  the  clause  inserted  In  the  lease  by  de- 
fendant is  no  part  thereof,  and  of  no  effect, 
and  for  the  amount  of  rent  due  for  the  three 
months.  The  court  found.  In  substance,  that 
all  the  allegations  of  the  complaint  were  true, 
and  the  plaintiff  was  entitled  to  judgmmt 
striking  from  the  lease  the  clause  Inserted 
therein  by  defendant,  and  tbat  the  lease  so 
reformed  be  declared  the  contract  of  the  par- 
ties, and  for  the  amount  of  rent  claimed  to  be 
due.  Upon  these  findings  Judgment  was  en- 
tered In  favor  of  plaintiff,  and  against  the  de- 
fendant. In  form,  merely,  for  the  amonnt  ot 
the  rent. 

In  the  present  action,  the  plaintiff  declares 
on  the  lease  from  him  to  defendant  as  re- 
formed, and  asks  Judgment  for  the  rent  of  the 
premises  for  the  remaining  nine  months  of  the 
second  year.  It  should  be  stated  that  the 
rent  was  the  same  under  the  Burke  lease  as 
under  the  lease  for  plaintiff  to  defendant,  via. 
955  per  mouth.  Vpoa  the  trial  the  Judgment 
roll  in  the  first  action  was  admitted  In  evi- 
dence, under  defendant's  objection  and  excep- 
tion. The  objections  urged  against  Its  recq>- 
tlon  in  evidence  are— First,  that  It  was  not 
pleaded  as  an  estoppel;  second,  that  no  Judg- 
ment had  ever  been  entered  ref<Hrmlng  the 
lease  as  ordered;  and,  third,  that  the  Judg- 
ment might  tiave  been  either  upon  the  ground 
of  the  existence  of  the  lease  from  plaintiff  to 
defendant,  declared  cm,  or  upon  the  ground 
tbat,  although  no  such  lease  was  ey&  exe- 
cuted, the  defendant  had  held  over  under  the 
Burke  lease,  and  thereby  became  liable  for 
rent  as  tenant  from  year  to  year;  and  there- 
fcMV,  If  the  plaintiff  desired  to  avail  himself 
of  the  Judgment  as  conclusive  evidence  of 
the  existence  and  terms  of  a  lease  by  him  to 
defendant.  It  was  incumbent  on  blm  to  first 
show  that  the  Judgment  went  upon  that  fbct 

In  urging  the  first  objection,  counsel  has 
failed  to  distinguish  between  estoppel  by  for- 
mer Judgment  and  estoppel  by  former  ver- 
dict. A  former  Judgment  ou  the  same  cause 
of  action,  being  a  complete  bar  to  a  second  ac- 
tion, must  always  be  pleaded  by  way  of  de- 
fense. Bowe  V.  Milk  Co.,  44  Minn.  460,  47  N. 
W.  151.  But  a  former  Judgment  is  no  bar  to 
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a  second  suit  upon  a  different  cause  of  action. 
It  merely  operates  as  concluaive  evidence  of 
the  facts  actually  litigated  In  the  first  action, 
and  upon  the  determination  of  which  the  find- 
ing or  verdict  therein  was  rendered,  and  need 
not  be  pleaded  any  more  than  any  other  evi- 
dence. In  such  a  case  it  Is  proper  for  a  party 
to  plead  his  cause  of  action  or  defense  in  the 
ordinary  form,  leaving  the  Judgment  to  be 
used  in  evidence  to  establish  his  general  right. 
There  Is  nothing  In  the  aeoood  objection. 
The  lease,  strictly  speaking,  required  no  refor- 
mation. The  clause  Inserted  by  defendant 
was  a  mere  unauthorized  interpolation  or 
spoliation,  and  never  was  any  part  of  the  con- 
tract. A  Judgment  for  the  rent  necessarily 
Implied  an  adjudication  to  that  effect,  be- 
cause upon  no  other  ground  could  there  have 
been  a  recovery  for  rent,  under  the  lease,  for 
defendant  had  not  held  over,  or  continued  in 
possession,  after  the  end  of  the  first  year. 

The  third  objection  Is  also  untenable.  The 
finding  of  the  execution  of  a  lease  by  plain- 
tiff to  defendant  Is  utterly  Inconsistent  with 
the  theory  that  defendant  was  holding  over 
as  tenant  from  year  to  year  after  the  expira- 
tion of  the  Burke  lease. 

But  there  is  a  reason  why  the  Judgment  ap- 
I»ealed  from  must  be  reversed.  The  words  of 
demise  in  the  lease  are  as  follows:  "To  liave 
and  to  hold  the  above  rented  premises  to  the 
said  party  of  the  second  part,  Its  successors 
and  assigns,  for  and  during  the  full  teim  of 
one  year  from  and  after  November  15,  1891. 
If  the  leased  premises  [describing  tium]  are 
not  sold  or  leased  at  the  expiration  of  this 
lease,  then  the  second  party  [the  defendant] 
Is  to  have  this  said  lease  renewed  for  a  term 
of  one  year  more,'  at  Its  expiration,  on  the 
same  terms."  As  counsel  for  defendant  has 
not  claimed  to  the  contrary,  we  have  assumed 
that  this  covenant  for  a  renewal  of  the  lease 
was  mutual;  tbat  is,  that  from  the  covenant 
of  plaintiff  to  renew  there  was  Implied  a  cor- 
relative covenant  on  part  of  the  defendant  to 
take  a  renewal.  See  Bruce  v.  Bank,  79  N. 
Y.  154.  We  are  clear  tbat  this  was  merely  an 
agreement  to  renew,  and  not  a  present  de- 
mise, for  another  year.  The  evident  intention 
of  the  parties,  as  disclosed  by  their  language, 
was  that  If  the  contingency  named  did  not 
occur  a  new  lease  was  to  be  executed  for  a 
second  year.  In  short.  It  was  merely  an  ex- 
ecutory covenant  for  a  lease,  and  not  an  exe- 
cuted covenant  passing  a  present  Interest. 
The  defendant  never  accepted  a  renewal  of 
the  lease,  but  refused  to  do  so,  and  vacated 
the  premises  at  the  expiration  of  the  year. 
Uiion  this  state  of  facts,  plaintiff  could  not 
maintain  an  action  for  rent  unless  by  virtue 
of  the  (^Mtation  of  the  former  Judgment  as 
an  estoppeL  His  only  remedy  would  be  either 
an  action  to  enforce  specific  performance  of 
the  covenant  by  compelling  the  defendant  to 
accept  a  renewal  or  an  action  on  the  cove- 
nant for  damages  for  Its  breach.  The  Judg- 
ment In  the  first  action  was  undoubtedly  ren- 
dered upon  the  theory  that  the  contract  cun- 
Digitized  bT-'^'^™' 
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atltnted  an  ezecnted  lease  for  a  second  year. 
But  this  was  merely  the  court's  view  of  the 
legal  effect  of  the  contract;  In  other  words, 
the  doctrine  of  law  which  the  court  applied  to 
the  facts.  The  correctness  of  this  doctrine 
the  defendant  is  not  estopped  from  disputing 
in  a  second  suit  upon  another  cause  of  ac- 
tion. For  this  reason  the  Judgment  is  re- 
versed. 

BUCK,  J.,  absent,  took  no  part 


HURSET  T.  MARTT  et  al. 

(Supreme  Court  of  Minnesota.    Jane  25,  1805.) 

BHKBirr's  Bond  —  Liability   op   Boketies   fob 
Wbomofdl  Sbizubb — KviDBSCB  OF  Breach. 

1.  The  sureties  apon  the  oflScial  bond  of  a 
sheriff,  conditioned  for  the  faithful  performance 
of  the  duties  of  his  o£Sce,  are  liable  for  his 
acts  in  seizing,  opon  a  writ  of  attachment,  prop- 
erty of  the  debtor  which  is  exempt,  and  refusing 
to  release  it  upon  demand  of  the  debtor.  The 
act,  although  anlawfol,  is  one  done  by  the  ah^ 
iff  undn  colqr  and  by  virtue  of  his  ofiSce,  and 
constitutes  a  breach  of  the  condition  of  the  bond. 

2.  A  Judgment  against  the  sheriff  for  acta 
which  were  a  breach  of  the  condition  of  his  of- 
ficial bond  is  only  prima  facie  evidence  against 
the  sureties.  Beauchaine  v.  McKinnon,  66  N. 
W.  1065,  55  Minn.  318,  followed. 

(Syllabos  by  the  Court) 

Appeal  from  municipal  court  of  Stillwater; 
C.  B.  Jack,  Judge. 

Action  by  WUmot  A.  Hursey  against  Adam 
Marty  and  others  on  a  bond.  From  a  Judg- 
ment for  plaintiff,  defendants  John  O.  Nelson 
and  others  appeal.     Reversed. 

Nathan  H.  Chase  and  Comfort  &  Wilson 
(M.  H.  Boutelle,  of  counsel),  for  appellants. 
James  N.  Castle,  for  respondent 


MITCEIELL,  J.  This  was  an  action  upon 
an  official  bond  executed  by  defendant  Marty 
as  principal  and  the  other  defendants  as  surd- 
ties,  conditioned  that  Marty  "should  well  and 
faithfully  in  all  things  perform  and  execute 
the  duties  of  sheriff  according  to  law  during 
his  continuance  in  office,  without  fraud,  de- 
celt,  or  oppression."  The  complaint,  which 
is  unnecessarily  long,  is  very  far  from  being 
a  model  pleading,  being  quite  prolix  on  Im- 
material matters,  but  very  scant  in  its  allega- 
tions of  material  facts.  But,  as  there  must 
be  a  reversal  on  points  that  go  to  the  merits 
of  the  case,  we  will  not  consider  those  criti- 
cisms upon  the  sufficiency  of  the  complaint 
which,  if  well  taken,  can  be  cured  by  amend- 
ment The  allegations  of  the  complaint  so 
far  as  here  material,  are  that  in  an  action  in 
which  the  Finance  Company  of  Pennsylvania 
was  plaintiff  and  the  plaintiff  in  the  present 
action  and  two  others,  as  copartners,  were 
defendants,  an  attachment  was  issued,  and 
placed  In  the  hands  of  the  defendant  Marty 
as  sheriff;  that  under  the  pretended  author- 
ity of  this  attachment  he  levied  on  certain 
exempt  property  of  the  present  plaintiff;  that 


plaintiff  notified  the  sheriff  that  this  property 
was  hla  Individual,  exempt  property,  and  de- 
manded a  return  of  it  which  the  sheriff  re- 
fused i  that  thereupon  the  plaintiff  brought 
an  action  against  Marty  for  damages  for  the 
wrongful  taking  of  the  propo^,  in  which,  <m 
a  trial  upon  the  merits,  he  recovered  a  vei^ 
diet  for  $392  damages,  upon  which  a  Judg- 
ment was  rendered  against  the  sheriff  for 
$409.85  damages  and  costs.  The  d^endants. 
In  their  answer,  admitted  the  oflSdal  cbanc- 
ter  of  Marty;  the  issuance  to  him  of  the  writ 
of  attachment  as  stated  in  the  complaint; 
that  under  the  pretended  anthorlty  of  such 
writ  he,  as  sheriff,  levied  upon  the  property 
described  in  the  complaint;  that  plaintiff  no- 
tilled  Marty  that  the  property  was  his  indi- 
vidual, exempt  property,  and  demanded  a  re- 
turn of  It;  and  that  plaintiff  sabseqnentiy 
brought  an  action  against  Mar^,  and  obtain- 
ed a  verdict  therein,  as  alleged  In  the  com- 
plaint The  other  allegations  of  the  com- 
plaint were  put  in  issue  by  either  general  or 
special  denials.  The  court  ordered  Judgment 
against  the  defendants  on  the  pleadings,  and 
the  correctness  of  this  ruling  la  the  only 
question  presented  by  this  appc^ 

The  first  proposition  advanced  by  the  de- 
fendants going  to  the  merits  of  the  case  is 
that  the  seizure  by  a  sherllC,  upon  a  writ  of 
attachment  against  one  person,  of  the  goods 
of  another,  is  not  a  breach  of  the  condition  of 
his  official  bond  for  which  his  sureties  are  lia- 
ble. While  the  principle  Involved  amy  be 
the  same,  yet  this  Is  not  the  precise  question 
presented  by  the  record.  The  property  seised 
did  belong  to  one  of  the  defendants  In  the 
writ  but  according  to  the  complaint,  was 
property  upon  which  the  sheriff  had  no  right 
to  levy,  because  it  was  exempt  While  a  con- 
trary view  has  been  maintained  or  received 
some  support  in  the  decisions  of  a  few  states, 
yet  the  great  weight  of  authority  la  to  the 
effect  that  the  sureties  upon  the  official  bend 
of  a  sheriff  or  constable,  conditioned  for  the 
faithful  p^^ormance  of  the  duties  of  bla  of- 
fice, are  liable  for  his  taking  the  property  of 
one  person  upon  a  writ  directing  him  to  take 
the  property  of  another  person;  that  such  an 
act  although  unlawful.  Is  an  act  done  by  the 
officer  In  his  official  capacity,  imder  color  and 
by  virtue  of  bis  office.  This  question  is  dis- 
cussed, and  the  authorities  upon  it  collated 
quite  fully,  In  Brandt  on  Suretyship  (section 
606),  and  Lammon  v.  Feusier,  111  U.  S.  17,  4 
Sup.  Ct  286.  See,  also.  State  v.  Jennings.  4 
Ohio  St  418,  and  Turner  v.  Slsson,  137  Mass. 
191.  We  may  add  that  the  courts  ot  New 
York  and  of  Wisconsin  are  sometUnes— at^ 
roneoosly,  aa  we  think— spoken  of  as  holding 
a  contrary  doctrine.  A  few  of  the  eariler 
cases  In  New  York  did  hold  as  suggested,  bat 
they  seem  to  have  been  ovoruled  by  People 
V.  Schuyler,  4  N.  Y.  173,  which,  so  far  as  we 
know,  has  ever  since  beoi  considered  as  set- 
tling the  law  In  that  state.  People  v.  Lucas. 
93  N.  Y.  585,  although  recognizing  the  an- 
thorlty of  People  T.  Schuyler,  was  dlstln- 
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gnlshed  from  it  by  reason  of  the  special  and 
limited  language  and  purpose  of  tbe  bond 
under  consideration,  Gerber  v.  Ackley,  32 
Wis.  238,  and  37  Wis.  43,  Is  sometimes  cited 
as  autborlty  for  the  doctrine  that  the  sureties 
are  not  liable  In  such  a  case,  but  an  examina- 
tion will  show  that  both  of  the  decisions  In 
that  case  were  based  upon  the  fact  that  there 
was  no  snfficlent  aTerment  In  the  complaint 
that,  In  seizing  the  property,  the  officer  was 
acting  In  his  official  capacity,  under  a  legal 
writ,  or  even  that  he  had  any  writ  In  fact 
But,  whatever  may  be  said  of  the  case  where, 
upon  a  writ  against  the  property  of  one  per- 
son, the  officer  seizes  the  property  of  another, 
we  do  not  think  that  there  can  be  any  ques- 
tion but  tliat.  If  an  (fflcer,  under  and  by  vir- 
tue of  a  writ  of  attachment  or  an  execution, 
seizes  property  of  the  debtor  himself  which 
Is  exempt,  and,  upon  the  right  of  exemption 
being  duly  asserted,  refuses  to  release  the 
property,  this  would  constitute  a  breach  of 
the  condition  of  the  bond  (conditioned  as  this 
bond  was),  for  which  the  sureties  would  be 
liable^     See  State  v.  Jennings,  supra. 

2.  Bnt  there  is  a  ground  upon  which  the  ac- 
tion at  the  trial  court  In  ordering  Judgment 
on  the  pleadings  was  clearly  erroneous.  It 
can  only  be  sustained  upon  the  hypothesis 
that  the  Judgment  against  the  principal,  Mar- 
ty, is  conclusive  evidence  against  the  sure- 
ties of  every  fact  which  it  was  necessary  to 
establish  In  order  to  the  recovery  of  such  a 
Judgment  This  general  subject  was  consid- 
ered at  some  length  In  Loan  Co.  v.  Bartsch, 
51  Minn.  474,  53  N.  W.  764,  and  it  was  there 
»aid  that  logically  there  was  no  middle 
ground;  that  a  Judgment  against  a  principal 
-was  either  conclusive  or  no  evidence  at  all 
against  a  surety;  and  that  logically  it  was 
evidence  of  nothing  against  the  surety  ex- 
cept of  the  fact  of  Its  recovery,  except  where, 
from  the  nature  of  his  undertaking,  be  has 
expressly  or  by  Implication  from  the  position 
which  he  lias  assumed  with  reference  to 
pending  litigation,  stipulated  to  be  bound  by 
the  result  of  the  litigation  by  which  the  lia- 
1}lllty  of  his  principal  shall  be  fixed,  and  that 
In  such  cases  the  Judgment  against  the  prin- 
cipal would  be  conclusive  against  the  surety, 
t»ecauBe  he  had  so  contracted.  But  In  Beau- 
chaine  t.  McKInnon,  5S  Minn.  318,  56  N.  W. 
1065,  in  deference  to  the  great  weight  of  au- 
thority and  to  considerations  of  practical 
convenience,  we  held,  although  conceding 
that  the  rule  was  not  strictly  logical,  that  a 
judgment  against  a  principal  in  an  official 
bond,  recovered  for  acts  or  omissions  which 
were  a  breach  of  the  condition  of  the  bond, 
Is  prima  facie,  but  only  prima  facie,  evi- 
dence against  the  sureties.  This  Is  the  rule 
applicable  to  the  present  case.  Inasmuch 
as  the  answer  of  the  defendants  put  in  Is- 
sue the  facts  constituting  the  alleged  breach 
of  tlie  condition  of  the  bond.  It  was  their 
rigbt  to  be  fully  heard  on  the  merits,  and  to 
introduce  any  evidence  they  had  tending  to 
prove  that  the  oMidltion  of  the  bond  had 


not  been  broken,  or,  if  it  Iiad,  going  to  the 
measure  of  plaintiff's  damages. 

The  defendants  ask,  not  only  tliat  the 
Judgment  against  them  be  reversed,  but  also 
that,  because  of  the  alleged  insufficiency  of 
the  complaint.  Judgment  In  their  favor  be 
ordaed.  As  the  alleged  defects  in  the  com- 
plaint ore  all  susceptible  of  amendment, 
and  as  the  trial  Judge  might  and  probably 
would,  have  allowed  such  amendments  to  be 
made  bad  he  been  of  the  opinion  that  they 
were  necessary,  we  will  simply  reverse  the 
Judgment    Judgment  reversed. 


BLEW  v.  COLLINS. 
(Snpreme  Court  of  Minnesota.     June  25,  1885.) 
Contract— Interpbbtation. 
A  contract  oonstrned. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Hennepin  coun- 
ty;  Henry  G.  Hicks,  Judge. 

Action  by  Mary  E.  H.  Blew  against  Pearl 
V.  Collins,  on  contract  From  an  order  de- 
nying a  new  trial  after  a  verdict  for  plaintiff, 
defendant  appeals.    Beversed. 

Douglas  A.  Fiske  and  Ell  Torrance,  for  ap- 
pellant   Groesbeck  &  Merrltt  for  respondent 

MITCHELL,  J.  The  determination  of  most 
of  the  questions  raised  by  this  appeal  de- 
pends upon  the  construction  of  the  contract  of 
the  parties,— Exhibit  A  of  the  answer.  This 
contract  is  unreasonably  prolix,  and,  In  many 
of  Its  provisions,  ambiguous  and  Involved, 
and  hence  difficult  to  construe.  Much  of  the 
trouble  arises  from  the  fact  that  the  so-called 
"main  agreement"  appears  to  have  been  first 
drawn  up  with  the  expectation  that  It  would 
become  the  contract  of  the  parties,  but  when 
they  subsequently  agreed  upon  the  terms  of 
an  entirely  different  cwitract  the  scrivener, 
instead  of  preparing  an  entirely  new  Instru- 
ment merely  attached  the  so-called  "supple- 
mental agreement,"  and  attempted  to  make 
Its  language  fit  Into  the  provisions  of  the  orig- 
inal or  "main"  Instrument  As  It  Is  not  prob- 
able that  any  other  contract  will  ever  be 
found  like  this,  it  wiU  subserve  no  good  pur- 
pose to  do  much  more  than  stote  the  conclu- 
sions at  which  we  have  arrived. 

1.  The  first  and  most  Important  matter  of 
construction  is  that  upon  which  depends  the 
determination  of  the  question  which  party  had 
the  bmrden  of  proof.  PlalntlfTs  contention  is 
that  the  contract  fixes  the  price  which  de- 
fendant was  to  pay  for  the  stock  at  $7,000, 
subject,  however,  to  "credits"  in  case  It  should 
be  made  to  appear  from  the  books  of  account 
that  the  net  profits  of  the  business  for  the 
year  ending  May  30,  18.0.3,  were  less  than 
$1,500,  and  that  the  burden  was  on  defend- 
ant to  prove  that  he  was  entitled  to  any  such 
"credits."  On  the  other  hand,  the  defend- 
ant's contention  Is  that  the  contract  does  not 
fix  the  amount  of  the  purchase  price,  but 
merely  provides  a  rule  by  Ariileb^  should 
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be  ascertained,  and  that  the  burden  tras  on 
plaintiff  to  prore,  as  a  part  of  her  cause  of 
action,  how  much  It  would  amount  to,  on  the 
basis  of  computation  provided  for.  The  main 
ajH'eement  contemplated  a  sale  of  the  250 
shares  of  stock  for  $7,000,— that  Is,  $28  per 
share;  part  to  be  paid  down,  and  part  in 
monthly  installments;  72  shares  to  be  assign- 
ed and  delivered  presently,  50  more  when  cer- 
tain further  partial  payments  were  made,  but 
the  remaining  128  shares  not  to  be  delivered 
nntll  the  whole  $7,000  was  paid.  While  this 
in8trum«it  fixed  the  purchase  price,  uncon- 
ditionally, at  $7,000,  ye*  It  appears  from  the 
recitals  In  the  supplemental  agreement  that 
this  sum  was  named  on  the  assumption  that 
the  net  profits  of  the  business  for  the  year 
ending  May  30,  1893,  had  been  $1,500.  But 
before  closing  the  dea'  the  parties  finally 
agreed  that  the  purchase  price  should,  with- 
in certain  limits,  be  determined  by  the  amount 
of  the  profits  of  the  business,  as  shown  by  tim 
books  themstdves,  which  were  to  be  examined 
for  that  purpose  by  one  Wendell,  as  an  ezi>ert 
accountant  To  carry  this  Into  effect  the 
sui^Iemental  agreement  was  then  drawn, 
which,  after  reciting  substantially  as  above, 
provides  as  follows:  "If  the  total  profits  for 
said  year  •  •  •  faU  below  $1,500,  hi  that 
event,  second  party  [defendant]  shall  be  en- 
titled to  a  further  credit  upon  the  $7,000,  the 
purchase  price  of  the  capital  stock  bought  io 
the  above  contract,  computing  and  allowing 
as  such  credit  $4.66  for  each  and  every  dollar 
below  $1,500  which  the  report  of  said  Wendell 
shows  the  profits  of  said  year,  the  same  to 
be  credited  as  payment  on  the  128  shares  of 
stock  last  to  be  delivered  to  him."  It  la 
clear  that  the  Intention  of  the  parties  was  (1) 
that  in  no  event  should  the  purchase  price  ex- 
ceed $7,000,  or  $28  a  share;  (2)  but  that.  If 
the  profit  of  the  business  should  be  found  to 
be  less  than  $1,500,  the  price  should  be  less 
than  that  sum.  And,  In  view  of  the  last 
clause  above  quoted,  construed  In  connection 
with  other  provisions  of  the  contract,  we 
are  also  of  opinion  that  It  was  the  Intention 
of  the  parties  that  this  reduced  price  should 
only  apply  to  the  last  128  shares  to  be  de- 
livered to  the  defendant,  leaving  the  other 
122  shares  to  be  paid  for,  in  any  event,  at 
the  rate  of  $28  per  share,  which  would 
amount  to  $3,416.  But,  within  these  limits, 
the  price  was  to  be  fixed  on  the  basis  of  the 
profits  of  the  business,  as  shown  by  the  books. 
The  words  used  in  the  contract,  taken  literal- 
ly, lend  an  air  of  plausibility  to  plaintiff's 
contention;  but  looking  at  the  intention  of 
the  parties,  and  construing  the  varloiu  pro- 
visions of  the  Instrument  according  to  their 
legal  effect.  It  seems  to  us  that  the  contract, 
when  reduced  to  its  lowest  denomination,  was 
that  defendant  should  pay  $4.66  for  each  dol- 
lar of  profits  of  the  business  for  the  year 
ending  May  30, 1893,  provided,  however,  that 
In  no  event  should  the  total  purchase  price 
be  more  than  $7,000  or  less  than  $3,416.  At 
least,  that  Is  as  near  as  we  can  come  to  de- 


termining the  Intention  of  the  parucs.  It 
follows  from  this  that.  If  plaintiff  claimed 
that  the  price  amounted  to  more  than  the 
smaller  sum,  the  burden  was  on  her  to  prove 
It.  The  plaintiff  admitted  a  payment  of  $2,- 
516,  and  a  counterclaim  of  about  $365.  Hence, 
as  the  evidence  stood,  ttiere  appeared  to  be 
due  her  only  a  Uttle  over  $500,  as  we  figure 
it  Therefore,  while  the  court  was  right  in 
denying  the  motion  to  dismiss  the  action,  it 
erred  In  finding  that  there  was  due  to  plain- 
tiff the  sum  of  $1,934.02.  There  was  no  evi- 
dence to  sustain  this  finding. 

2.  The  court  seems  to  have  excluded  the 
report  of  Wend^  principally  upon  the  gronnd 
that  be  had  exceeded  bis  authority  in  giving 
his  estimated  actual  value.  Instead  of  the 
face  value,  of  accounts  "earned  and  unoal- 
lected."  This  does  not  appear  from  the  fac« 
of  the  contract,  aud  we  hardly  think  It  ap- 
pears from  evidence  aliunde.  But,  if  the  par- 
ties themselves  authorized  Wend^  to  esti- 
aiate  these  accounts  In  his  report  at  $730, 
he  would  have  a  right  to  do  so,  and  defend- 
ant had  the  right  to  prove  the  fact  without 
specially  pleading  It  But  there  Is  an  ob- 
jection to  the  report  which,  although  it  may 
at  first  seem  trivial,  is  nevertheless  sabstan- 
tial.  The  contract  was  that  Wenddl  should 
make  a  reiwrt  of  the  profits,  as  shown  by 
the  books,  for  the  year  ending  May  30th. 
The  evidence  shows  that  his  report  Is  for  the 
year  ending  May  31st  The  variation  of  a  day 
In  the  beginning  and  ending  of  the  year  might 
make  a  material  difference  In  the  amount  of 
prc^ts  as  shown  by  the  books,  and  evvry  dol- 
lar's difference  in  the  profits  would  make  a 
difference  of  $4.66  in  the  price  to  be  paid  for 
the  stock.  Therefore,  we  do  not  think  the  le- 
port  was  admissible  without  first  proving  that 
tills  departure  from  the  terms  of  the  contract 
was  made  with  the  consent  or  by  the  author- 
ity of  the  parties. 

3.  As  bearing  upon  the  question  wbai  the 
first  monthly  payment  became  dne^  we  think 
the  contract  should  be  construed  aa  speakhig 
as  of  the  date  of  Its  execution,  which,  of 
course,  includes  delivery;  and  therefore,  un- 
der a  different  state  of  the  pleadings,  evi- 
dence would  have  been  admissible  to  show 
that,  although  dated  June  7th,  it  was  in  fact 
not  executed  until  June  13th,  and  hence  that 
no  payment  became  due  June  10,  1893.  But 
the  evidence  was  properly  excluded  because 
defendant  himself  admitted  and  alleged  that 
the  contract  was  entered  Into  June  7th. 

4.  By  the  terms  of  the  contract,  the  plain- 
tiff assumed  and  agreed  to  pay  any  outstand- 
ing indebtedness  of  the  company  contracted 
before  the  defendant  assumed  control  and 
management  of  the  corporation  and  Ita  busi- 
ness. The  business  was  publishing  a  news- 
pai>er,  and,  while  the  transaction  between  the 
parties  was  primarily  and  nominally  a  pui^ 
chase  of  the  entire  stock  of  the  corporation,  it 
was  In  effect  a  purchase  of  this  newspaper, 
which  was  a  going  concern.  The  defendant 
offered  to  prove  that  when  he  assumed  cou- 
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trol  of  tbe  bualneas  there  were  oatstanding 
and  uncompleted  advertising  contracts,  the 
performance  of  which  he  had  to  complete, 
bnt  for  which  the  company  had  been  fully 
paid  In  advance.  We  ere  of  opinion  that 
these  contracts  did  not  constitute  an  "tadebt- 
ednesa"  of  the  company,  within  the  meaning 
of  the  contract.  After  the  business  was 
transferred  to  def«idant,  plaintitf  could  not 
pay  or  perform  these  contracts.  The  most 
she  could  do  would  be  to  reimburse  defend- 
ant for  doing  so.  It  is  a  matter  of  common 
knowledge  that  there  is  rarely.  If  ever,  a 
time  when,  In  the  newspaper  business,  there 
are  not  outstanding,  nncompleted  advertising 
contracts,  on  some  of  which  more,  and  on 
others  less,  has  been  paid,  that,  is  an  equiva- 
lent for  the  part  already  performed  by  the 
proprietors  of  the  papa.  In  case  of  a  trans- 
fer of  the  business,  it  would  be  difficult,  if 
not  impracticable,  to  adjust  all  these  matters 
up  to  date,  with  exactness.  The  natural,  and 
we  think  the  usual,  way,  would  be  for  the 
purchaser  to  take  tbe  business  subject  to  all 
these  contracts.  Just  as  they  stood,  and  we 
think  that  the'  fair  construction  of  this  con- 
tract is  that  this  was  the  agreement  of  the 
parties  in  this  Instance.  Nor  do  we  Think 
that  a  subseqcent  admission  of  the  plaintiff 
would  be  admissible  tor  the  purpose  of  estab- 
lishing a  different  "practical  construction." 

This  disposes  of  aU  tbe  material  points  rais- 
ed by  the  assignments  of  error,  but,  with  a 
view  to  a  possible  second  trial,  we  wish  to 
refer  to  one  position  taken  by  counsel  for 
plalntitr.  His  contention  is  that  defendant 
was  entitled  to  a  "credit"  on  the  $T,000  only 
on  condition  that  Wendell  reported.  In  the 
manner  provided  by  the  contract,  that  the 
books  showed  that  the  profits  were  less  than 
$1,500,  and  therefore,  if  he  faded  or  refused 
to  act  at  all,  or  acted  in  a  manner  not  au- 
thorized by  tte  contract,  defendant  is  bound 
to  pay  the  full  f7,000.  This  position  is  not 
sound.  Wendell  was  designated  as  an  expert 
accountant  to  ascertain  and  report  what  the 
l3o6kB  showed.  In  case  of  his  failure  to  act, 
or  his  failure  to  ascertain  and  report  the 
amount  of  the  profits  In  accordance  with  his 
authority,  the  parties  may  do  it  for  them- 
selves, and  prove  on  the  trial,  by  any  compe- 
tent evidence,  Just  what  Wendell  should  have 
ascertained  and  reported.  Order  reversed, 
and  new  trial  granted. 

BUCK,  J.,  absent,  took  no  part 


YET.T.OW  MEDICINE  COUKTY  BANK  v. 

COOK  et  aL 
(Supreme  Conrt  of  Minnesota.     June  27.  1885.) 

tTsUBT  AS  A  DbFEKSE— SUPFICIENOT  OV  EVIDENCE. 

1.  As  usury  works  an  absolute  forfeiture  of 
tlie  whole  deb£  under  onr  statute,  the  proofs  on 
which  it  rests  anoold  be  scrutinized,  and  the  rale 
HS  to  the  fffect  of  a  fair  preponderance  of  evi- 
dence applied,  with  more  strictness  than  in  or- 
dinary civil  actions.     Such  a  defense  ought  not 


to  be  sustained  upon  evidence  whidi  Is  Intrin- 
sically improbable,  when  rebutted  by  evidence 
which  is  inherently  reasonable  and  probable. 

2.  Udd,  applying  the  above  rnle,  that  tbe 
verdict  in  this  case  was  manifestly  and  palpably 
against  the  weight  pf  the  evidence,  and  cannot 
be  allowed  to  stand'. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Tellow  Medi- 
cine county;  Gorham  Powers,  Judge. 

Replevin  by  Yellow  Medicine  County  Bank 
against  George  Oook  and  another.  Prom  an 
order  denying  a  new  trial  after  a  verdict  for 
defendants,    plaintiff   appeals.     Reversed. 

E.  T.  Toung,  Wm.  A  Lancaster,  and  L.  H. 
Schellbach,  for  appellant  D.  A.  McLarty  and 
A.  J.  Volstead,  for  respondents. 

COLLINS,  J.  June  4,  1892,  defendants, 
brothers,  carrying  on  quite  a  large  farm  to- 
gether, executed  and  delivered  their  prom- 
issory note  to  plaintiff,  an  lncorpc»rated  or 
state  bank,  due  In  6  months,  for  $3,500,  with 
Interest  payable  in  advance.  To  secure  Its 
payment  and  at  the  same  time,  defendants 
executed  and  delivered  a  second  mortgage  up- 
on real  estate,  their  farm,  and  a  chattel  mort- 
gage on  all  of  their  i>er8onal  property,  In- 
cluding growing  crops.  This  action  was 
brought  to  recover  possession,  or  value,  in 
case  a  d^very  could  not  be  had,  of  a  portion 
of  the  mortgaged  personal  property,  and  the 
defense  was  usury.  The  defendants  had  a 
verdict,  and  plaintiff  appeals  from  an  cHrder 
denying  a  new  trial.  We  reverse  the  order 
squarely  on  the  ground  that  the  verdict  when 
we  apply  the  proper  rule  In  this  class  of  cases, 
was  manifestly  and  palpably  against  the  evi- 
dence. It  therefore  becomes  Important  for 
us  to  go  Into  the  facts  and  circumstances  sur- 
rounding this  transaction,  as  they  appeared  on 
the  trial,  quite  In  detail,  for  we  frankly  admit 
that  a  reversal  of  this  character  is  quite  an 
uncommon  event  in  this  court  It  would  not 
now  occur.  If  we  were  not  abundantly  satis- 
fied that  a  wrong  and  injustice  has  been  ac- 
complisbed  under  tbe  plea  and  guise  of  the 
necessity  of  a  strict  enforcement  of  the  laws 
respecting  usury  in  this  state,  and  that  on  the 
evidence  an  unbiased  and  Impartial  Jury 
should  have  found  for  the  plaintiff.  While 
this  court  has  steadily  upheld  these  laws  to 
their  fall  Intent  and  purpose,  and  has  per- 
formed Its  part  In  seeing  that  they  were  not 
evaded  or  defied  by  any  trick  or  artifice,  and 
while  we  have  no  Intention  to  depart  firom  the 
well-established  rule  as  to  a  conflict  of  tes- 
timony In  ordinary  cases,  we  do  not  feel  in- 
clined to  witness  and  allow  what  we  regard, 
on  the  facts,  as  a  clear  perversion  of  a  salu- 
tary legislative  enactment  and  the  perpetra- 
tion through  it  of  a  fraud  upon  those  who, 
more  fortunate  than  their  neighbors,  perhaps, 
have  money  to  lend.  From  a  number  of  facts 
and  circumstances  we  feel  confident  that  this 
Is  Jtist  what  was  attempted  here. 

The  defendants  had  borrowed  money  of 
another  party,  giving  a  mortgage  on  this  same 
real  property,  and  their  indebtiednoss  on  thU 
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account  amounted  to  $3,138,  at  the  time  of 
the  loaji  here  InvolTed.  But  this  debt  was 
not  due  tor  six  monttis.  George  C!ook  then 
applied  to  Mr.  Welcome,  president  of  the 
plaintiff  bank,  for  a  loan  sufficient  to  pay 
off  the  mortgage  debt,  not  yet  due,  about  $42, 
due  as  taxes  on  the  land,  the  incidental  costs 
and  expenses  connected  with  the  making  of 
the  loan,  and,  according  to  the  president's  tes- 
timony, an  additional  sum,  about  $130,  suf- 
ficient to  pay  one  AJke  for  seed  gi-aiu  already 
obtained  and  sown  on  the  farm  by  the  de- 
fendants. George  Cook  denied  that  anything 
was  said  about  paying  Alke  out  of  the  amount 
so  to  be  loaned.  Two  or  more  Interviews 
were  had  in  the  bank,  between  George  Ck>ok 
and  the  president,  about  the  money,  In  which, 
the  latter  testified,  the  former  was  told  that 
the  rutc  of  Interest  would  be  10  per  cent.,  and 
no  more.  Cook,  upon  the  other  hand,  testi- 
fied that  nothing  wbatsoerer  was  said  about 
the  rate  of  Interest  until  the  note  and  mort- 
gages were  prepared  and  signed  by  both  de- 
fendants, June  4th,  when  be  was  told,  in  the 
presence  of  his  brother,  Henry  Cook,  the  co- 
defendant,  that  the  Interest  would  be  10  per 
cent,  payable  in  advance,  and  that  a  bonus 
of  $140  would  also  be  exacted.  Henry  Cook 
was  also  positive  that  he  heard  the  presi- 
dent say,  June  4th,  which  was  Saturday,  that 
a  bonus  of  $140  would  be  required  for  the 
use  of  the  money.  He  could  not  remember 
what  rate  of  interest  was  asked,  or  anything 
further  of  the  conversation,  but  his  recollec- 
tion of  the  amount  of  the  bonus  seemed  vivid, 
for,  as  he  expressed  It,  "I  had  it  printed  down 
in  my  head."  All  of  these  circumstances  and 
negotiations  were  Iiad  behind  the  counter  of 
the  bank,  the  room  itself  being  very  small, 
in  the  presence  of,  and,  according  to  their  tes- 
timony, in  the  hearing  of,  the  cashier,  the 
teller,  and  the  clerk  of  the  bank.  These  three 
persons  denied  that  anything  was  said  about 
a  bonus,  or  that  any  money  was  retained  as 
a  bonus,  and  stated  that  it  was  agreed  that 
the  interest  should  be  10  per  cent.,  payable  In 
advance.  The  president  testified  that  when 
he  inquired  of  George  Cook  why  be  wished  to 
borrow  money  for  six  months  to  pay  off  a 
note  not  due  until  that  period  of  time  had  ex- 
pired, he  was  answered  that  defendants  were 
tired  of  paying  usurious  Interest  to  the  party 
then  holding  the  other  note.  Cook  denied 
tiaving  made  this  statement,  but  in  no  man- 
ner did  he  attempt  to  explain  why,  with  the 
money  already  secured  to  his  use  for  six 
months,  without  any  necessity  for  so  doing, 
he  should  apply  to  plaintiff  for  a  loan  lo 
cover  the  same  period  of  time,  without  an  in- 
quiry as  to  the  rate  of  interest,  agree  to  pay 
sewal  dollars  In  the  way  of  expenses  m 
making  out  and  recording  papers  and  in  an 
examination  of  the  title,  and  finally  take  the 
money  at  the  highest  legal  rate  of  interest, 
and  in  addition  submit,  without  a  word  ot 
remonstrance,  to  an  extortion  amounting  to 
downright  robbery. 
It  was  undisputed  at  the  trial  that  the 


plaintiff  paid  to  the  party  holding  fbe  other 
note  the  sum  of  $3,141,  as  principal,  interest, 
and  exchange,  that  there  was  paid  $42.40  for 
taxes,  and  that  the  expenses  before  mention- 
ed were  $10.  After  dednctins  the  interest, 
as  agreed  on,  there  was  left  $131.60  to  be  ac- 
counted for.  On  the  part  of  plaintlfl  it  was 
contended  that  payment  for  the  seed  grain 
was  to  I>e  made  by  plaintiff  to  Alke,  and  that 
Cook  was  to  come  with  him  to  the  bank  that 
the  payment  might  be  made;  that  Alke  and 
Cook  did  come  to  the  bank  together  two  days 
later,  Monday,  June  6th;  that  this  balance 
was  then  handed  to  the  latter  by  the  cashier, 
and  nearly  all  of  it  Immediatdy  paid  over  to 
Alke.  According  to  Cook's  version  of  what 
transpired  in  connection  with  this  payment, 
be  had  spokea  to  the  president  of  tbe  bank, 
when  negotiating  for  the  loan,  about  furnish- 
ing him  some  money,  as  he  might  need  it, 
during  the  summer;  that  on  the  lltb  day  of 
June  he  went  with  Alke  to  the  banlc,  told  the 
president  that  he  wanted  $125  for  tlie  pur- 
pose of  paying  for  seed  grain,  and  obtained 
it  for  six  months  on  bis  own  unsectired  note 
bearing  10  per  cent  interest,  and  without  a 
bonus;  that  he  was  handed  the  full  amount 
by  tbe  cashier,  and  at  once  settled  with  Alke, 
paying  him  $117.40.  That  tbe  latter  was  paid, 
in  tbe  bank,  with  money  Just  tben  lianded  to 
Cook  by  the  cashier  stands  admitted,  so  that 
the  controversy  is  as  to  how  he  received  it 
from  the  bank,— whether  on  Iiis  own  note,  as 
he  claims,  or  as  part  of  tbe  loan,  as  claimed 
by  the  bank.  It  seems  that  the  seed  grain 
tkad  been  purchased  from  Alke  some  weeks 
before,  upon  a  promise  to  pay  cash  for  it 
without  delay.  A  few  days  before  the  note 
and  mortgages  were  prepared,  he  had  called 
upon  defendants  at  their  farm,  and  was  told 
by  them  tliat  they  were  making  a  loan  from 
plaintiff  bank,  and  would  pay  him  out  of  the 
proceeds.  He  met  George  Cook  a  few  days 
afterwards,  and  they  proceeded  to  the  bank 
together.  Cook  stepped  up  to  the  cashier'^ 
wiodow,  and  was  handed  money  enough  to 
pay  Alke  and  to  have  a  few  dollars  left 
The  latter  thought  Cook  received  $125,  and 
was  also  quite  certain  that  Cook  bad  no  «»- 
vcrsation  with  tbe  president  ot  the  bank  be- 
fore receiving  the  money.  Cook  testified  that 
he  paid  this  note  for  $125  when  it  matured, 
but  he  was  unable  to  produce  it,  giving  as  a 
reason  that,  although  he  had  demanded  it. 
the  bank  officials  always  claimed  that  they 
were  unable  to  find  it  among  their  papers. 
Tlie  president  cashier,  teller,  and  clerk  of  the 
bank  testified,  upon  the  trial,  tliat  George 
Cook  did  not  obtain  the  money  with  which 
to  pay  Alke  upon  his  note,  or  in  any  other 
way,  except  as  hereinbefore  stated,  and  that 
he  did  not  execute  or  deliver  his  note  as 
claimed,  or  otherwise;  and  the  bank  books  of 
account,  kept  in  the  regular  course  of  busi- 
ness at  and  aliout  the  time  in  question,  in- 
cluding the  bills  receivable  or  discoimt  regis- 
ter, were  present  in  court  at  the  time  of  the 
trUiL    Of  course  they  were  Inadmissible  iu 
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evidence,  bnt  parol  evidence  of  their  con- 
tents, showing  the  spedflc  manner  In  which 
the  loan  of  $3,500  was  disposed  of  and  paid 
out,  was  given,  and  it  was  also  shown  that 
there  was  no  entry  of  any  Itlnd,  and  never 
had  been,  in  any  of  the  books  Icept  by  the 
bank,  pertaining  to  the  reception,  discount,  or 
payment  of  the  $125  note.  It  was  oondu- 
slvely  shown,  we  think,  that  if  such  a  note 
bad  been  executed,  delivered,  or  paid,  there 
was  no  record  of  any  diaracter  in  the  books 
of  the  bank  to  indicate  it,  although  anything 
like  order  or  accuracy  In  conducting  the  af- 
fairs of  such  an  institution  would  imperative- 
ly require  two  or  more  entries  to  be  made. 
While  it  Is  conceded  that  these  facts  do  not 
establish  with  absolute  certainty  that  the 
note  never  had  an  existence,  and  that  the 
statement  In  relation  to  its  execution  and  de- 
livery was  false,  we  are  of  the  opinion,  when 
taken  In  connection  with  other  circumstan- 
ces appearing  in  the  case,  that  they  go  far 
towards  demonstrating  that  it  never  was  exe- 
euted  or  delivered,  and  that  the  testimony  of 
George  Cook  pertaining  to  the  subject  was 
wholly  an  untruth. 

We,  then,  have  a  case. in  which  It  appears 
that  badly  Involved  debtors,  with  no  other 
business  than  that  of  farming,  sought  to  bor^ 
row  a  large  sum  of  money  without  immedi- 
ate need  for  its  use,  and  without  any  object 
whatever,  according  to  their  own  testimony, 
for  so  doing.  The  only  creditor  presBlng  them 
was  Alke,  from  whom  they  had  bought  seed 
grain,  and.  If  George  Cook's  testimony  1b  to 
be  believed,  this  debt  was  not  menticmed  at 
all  when  negotiating  for  the  loan.  Their  only 
purpose,  If  we  are  to  rely  on  his  evidence 
alone,  was  to  substitute  this  plaintiff  as  their 
creditor.  They  evidently  did  not  regard  it  of 
importance  to  Inquire  as  to  what  rate  of  in- 
terest would  be  required  by  plaintlfT,  nor 
was  it  of  consequence  that  lntei«8t  might  be 
«lemanded  In  advance,  and  that  several  dol- 
lars expense,  wholly  unnecessary  if  they  did 
not  change  creditors,  would  have  to  be  paid 
by  them.  Nor  was  It  of  consequence,  evi- 
dently, that  the  note  which  they  wished  to 
pay,  not  due  for  six  months,  was  simply  se- 
cured by  a  second  mortgage  on  their  farm, 
while  the  new  one  which  they  proposed  to 
give  was  to  be  secured  by  the  same  real  es- 
tate, and  also  by  a  mortgage  upon  all  of  their 
perSMial  property,  including  growing  crops. 
We  are  not  Inclined  to  believe  that  there  was 
not  some  other  object  or  purpose  In  making 
A  loan  firom  plaintllf,  either  the  one  given  by 
Cook,  as  stated  by  Mr.  Welcome,  or  that 
money  was  needed  to  pay  Alke,  or  both.  Or 
possibly  there  was  a  scheme  to  defraud  the 
plaintiff  In  the  way  we  think  it  has  been  at- 
tempted. Now,  in  addition  to  all  that  has 
been  said  about  the  at)8ence  of  any  motive  or 
object  In  making  the  loan.  If  George  Cook 
is  to  be  believed.  It  Is  also  to  be  noticed  that, 
although  he  had  been  previously  informed  as 
to  the  amount  of  money  needed  to  meet  his 
obligations,  as  estimated  at  the  bank,  noth- 


ing was  said  about  a  bonus  until  the  hour 
came  when  the  business  was  to  be  closed  up. 
The  bank  president  then  demanded  $140  as  a 
bonus,  although  there  was  only  $131.60  with 
which  to  meet  the  demand,  and  the  defend- 
ants acquiesced  without  a  word  of  inquiry,  or 
of  remonstrance,  or  even  of  surprise.  If  this 
statement  was  to  be  given  credence  we  should 
have  to  say  that  it  was  the  most  open  and 
bold  violation  of  the  usury  law  which  has 
ever  been  presented  to  this  court,  for  in  near- 
ly, if  not  quite  all,  of  the  cases,  usurious 
practices  have  resulted  through  some  artifice 
or  device,— some  schpme  for  an  evasion  of  the 
law.  We  are  in  doubt  which  is  the  most  sur- 
prising of  the  two  statements,— that  which 
puts  the  bank  president  in  this  bold  position, 
or  the  one  which  makes  the  defendants  the 
cheerful  victims  of  his  alleged  greed.  Talcing 
both  together,  they  cast  discredit  upon  the 
truthfulness  of  either. 

Turning  now  to  the  second  branch  of  the 
case,  that  which  pertains  to  the  payment  to 
Alke,  and,  taking  George  Cook's  version  of 
the  transaction,  we  find  him  repeatedly  Im- 
portuning the  president  for  the  loan  of  a 
large  sum  of  money  for  which  he  did  not 
have  a  present  necessity,  but  avoiding  all  ref- 
erence to  a  comparatively  small  sum  past 
due,  and  for  the  payment  of  which  he  bad 
been  called  upon  by  his  creditor,  and  we  find 
the  bank  officials  examining  the  title  to  the 
offered  security,  holding  the  matter  under  ad- 
visement for  several  days,  requiring  the  pay- 
ment of  taxes,  and  making  no  inquiries  as  to 
any  Indebtedness  for  seed  grain,  which  could 
be  made  a  first  lien  on  the  crop,  on  which  se- 
curity had  been  demanded.  We  also  find 
that,  although  the  bank  officials  had  acted 
slowly  and  cautiously  with  reference  to  the 
proposed  security,  evidently  placing  little  con- 
fidence in  the  defendants'  personal  ability  or 
disposition  to  pay,  and  had  required  mort- 
gage security  upon  everything  they  had  to 
secure  with,  in  less  than  10  days  the  unse- 
cured note  of  one  of  the  parties  Is  taken,  due 
In  six  months,  no  intereet  in  advance  deduct- 
ed, and  the  money  furnished  with  which  to 
pay  a  debt  owing  from  both,— a  note  which 
was  to  be,  and  according  to  Cook's  testimony 
was,  afterwards,  paid  out  of  the  proceeds  of 
the  mortgaged  grain,  as  these  proceeds  came 
into  the  bank  In  the  fall  of  the  year.  As 
against  these  statements,  which  in  them- 
selves seem  extremely  improbable,  we  have 
the  books  of  the  plaintiff,  the  positive  denials 
of  Its  officers,  the  fact  that  Alke  had  previ- 
ously been  told  by  the  Cooks  that  he  was  to 
be  paid  out  of  the  proceeds  of  a  loan  which 
they  were  negotiating  with  the  bank,  and 
bis  statement  that  he  and  Cook  went  directly 
to  the  cashier,  and  were  paid  the  money  with- 
out any  preliminary  conversation  with  the 
president  Taking  all  the  facts  and  circum- 
stances together,  and  looking  at  them  In  a 
common-sense,  business-like  way,  we  are  un- 
able to  resist  the  conviction  that,  under  the 
evidence,  the  verdict  should  not  be  allowed  to 
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stand,  and  If  not  set  aside  we  Invite  and  en- 
courage schemes  and  devices  for  the  avoid- 
ance of  the  payment  of  honestly  Incurred  ob- 
ligations, quite  as  false  and  fraudulent,  and 
as  much  to  be  denounced,  as  those  which 
hare  been  invented  for  the  purpose  of  evad- 
ing the  penalties  for  usurious  practices. 

We  have  heretofore  held  that  usury  need 
not  be  proved  beyond  a  reasonable  doubt, 
and  that  a  fair  preponderance  of  evidence  Is 
sufficient;  but,  as  usury  works  an  absolute 
forfeiture  of  the  entire  debt,  the  proofs  oa 
which  it  rests  should  be  scrutinized,  and  the 
rule  as  to  the  efTect  of  a  fair  preponderance 
applied,  with  more  strictness  than  in  ordinary 
civil  actions.  Such  a  defense  ought  not  to  be 
sustained  upon  evidence  which  Is  intrinsically 
Improbable,  when  rebutted  by  positive  evi- 
dence which  Is  inherently  reasonable  and 
probable.  Applying  this  rule  to  the  evidence 
before  us  the  defense  of  usury  was  not  made 
out,  and  the  verdict  must  be  set  aside,  Or- 
der reversed. 

BUCK,  J.,  took  no  part 


STATE  V.  FLOYD  et  aL 
(Supreme  Court  of  Minnesota.    June  27,  1895.) 
Nsw  Triai<— MisooNDnoT  of  Pbosecutinq  ATTOa- 

NBT  AND  JORORS — BCFFICIBNOT   OF  BviDBNCE. 

1.  Held,  on  the  evidence  in  this  esse,  that 
the  question  of  the  guilt  or  innocence  of  the  de- 
fendants was  for  the  jury,  and  that  it  supported 
a  verdict  of  guilty. 

2.  BM,  also,  that  the  affidavits  presented 
by  the  defense  and  the  prosecntion,  on  the  mo- 
tion for  a  new  trial,  as  to  alleged  misconduct  on 
the  part  of  the  prosecuting  ofiicer  when  making 
his  opening  address  to  the  jury,  and  as  to  al- 
leged irregularities  and  miseonauct  of  certain 
jurors  during  tiie  trial,  raised  questions  of  fact 
for  the  determination  of  the  court  below,  and 
also  that  there  is  no  legal  ground  upon  which 
this  court  can  ignore  and  reverse  the  disposition 
of  these  questions  in  favor  of  the  state. 

Z.HM,  further,  that  the  trial  court  was 
fully  justified  in  calling  the  attention  of  the 
jury  to  certain  rumors  affecting  the  conduct  of 
one  of  their  number,  and  in  admonishing  them 
as  to  a  repetition  of  alleged  misconduct.  If 
the  rumors  in  question  were  of  so  serious  a  char- 
acter as  to  require  a  dismissal  of  the  jury  in 
ouestion,  and  the  imnaneling  of  another  to  try 
defendants,  it  was  incumbent  on  their  counsel 
to  move  in  the  matter  upon  being  informed  of 
the  prevalence  of  such  rumors.  They  could  not 
speculate  upon  the  result  by  sitting  silently  by, 
with  full  knowledge  of  the  situation. 
(Syllabus  by  the  (3ourt.) 

Appeal  from  dlstrfct  court,  Hennepin  coun- 
ty: Robert  Jamleson,  Judge. 

Frank  Floyd  and  another  were  convicted 
of  grand  larceny,  uud  appeail  from  au  order 
denying  a  new  trial.     Affirmed. 

F.  D.  Larrabee  and  T.  E.  Byrnes,  for  ap- 
pellants. H.  W.  Ghllds,  Atty.  Gen.,  and  F. 
M.  Nye,  Co.  Atty.,  for  respondent 

COLLINS,  J.  The  defoidants  stand  con- 
victed of  the  offense  of  grand  larceny  in  the 
first  degree.  On  appeal  it  is  contended  by 
their  counsel  that  the  verdict  of  guilty  waa 


vitiated  b7  certain  alleged  IrregularitleB  and 
misconduct  during  the  trial  on  tbe  part  of 
the  prosecuting  attorney  and  on  tbe  part  of 
some  of  the  jnrors,  and  also  that  the  court 
erred  when  making  a  statement  to  the  ]niy 
relative  to  current  rumors  as  to  miscondoet, 
and  In  not  discharging  tbe  Jurors  what  in- 
formed of  these  nimon.  It  Is  also  insisted 
with  gi-eat  zeal  by  the  counsel  that  tbe  ver- 
dict is  wholly  without  evidence  to  support  it 
Naturally,  we  take  up  their  last  contentloii 
at  the  outset 

One  Schdg  occupied  tbe  position  of  teller 
In  a  Minneapolis  bank  for  about  six  yeSi* 
immediately  before  bis  flight  from  tbe  city. 
September  2,  1803.  During  this  six  years, 
Scbeig  stole  over  $100,0(X)  from  the  bank. 
He  was  indicted,  arrested  In  England  1b  com- 
pany with  d^endant  Frank  Floyd,  brooglrt 
back  to  Minneapolis,  and,  on  being  arralgTied, 
entered  a  plea  of  guilty  of  tbe  offense  as 
charged  in  the  Indictment  Then  followed 
the  Indictment  trial,  and  conviction  of  tbeee 
defendants.  There  was  no  claim  that  ritber 
of  the  Floyds  had  pMvonally  taken  auay  of 
the  money  from  the  bank,  but  it  was  charged 
In  the  Indictment  and  was  the  theory  of  the 
prosecution  at  the  trial,  that  they  had  aided, 
abetted,  procured,  and  influenced  Scbeig-  in 
the  commission  of  ttte  crimen  He  was  the 
principal  witness  for  the  state,  and,  unques- 
tionably, his  testimony  was  potent  in  bring- 
ing about  a  verdict  of  girilty.  We  will  state 
as  concisely  as  possible  the  main  features  of 
that  part  of  Seheig's  testimony  which  par- 
ticulariy  affected  these  defendants.  Scbeig 
became  intimately  acquainted  with  the  Floyd 
iMrothers  about  the  year  1887.  Tlte  three 
were  about  of  the  same  age,  onmanled,  and 
with  considerable  leisure  on  their  liands. 
Scbeig  was  at  work  in  the  hank,  bat  tbe 
Floyds  had  very  little  in  tbe  way  of  busi- 
ness or  employment  and  evidently  tbey  were 
practically  without  means.  Until  Scheig 
married,  in  the  year  1892,  these  young  men 
were  together  afternoons  and  evenings  al- 
most constantly,  and  three  or  four  all-aigfat 
carousals  each  week  were  not  nncommon. 
The  Floyds  habitually  borrowed  money  from 
Scbeig,  so  that  by  tbe  end  of  the  year  I88S 
they  had  borrowed  about  ^,000.  Occasion- 
ally small  sums  would  be  repaid,  bat,  if 
Scheig  is  to  be  bdleved,  the  two  Floyds  and 
tbelr  mother  really  lived  ap<m  him.  Their 
practice  was,  when  they  needed  money,  to  go 
to  tbe  bank,  and  make  out  and  preaeit 
checks  to  Scheig,  as  teller.  He  would  cash 
them,  and  afterwards  return  them  to  the 
Floyds.  He  also  paid  hotel  and  other  biQs 
for  them,  and  at  dlffermt  times  sent  foods 
by  express  to  them,  in  the  South  and  EJast 
It  was  Seheig's  belief  that  lie  had  in  this 
way  paid  over  to  the  defendants  at  least  $20.- 
000.  and  he  claimed  that  they  knew  perfectly 
well  that  he  was  taking  the  money  from  the 
bank.  As  early  as  1889,  Louis  Floyd  de- 
manded a  loan  from  Scheig  at  the  bank.  and. 
en  being  told  that  the  latter  did  not  have 
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tbe  money,  said,  "Well  you  bare  got  It  In 
year  handB,  and  can  get  It  -when  you  want 
It."  The  amount  demanded  was  paid  over. 
At  a  later  period  Louis  was  refused  money, 
and  threatened  to  "go  to  the  cashier  of  the 
bank,  and  Inform"  upon  Schelg,  unless  his 
demands  were  acceded  to.  At  another  time, 
when  Louis  was  about  to  be  absent  for 
awhile,  he  Insisted  that  Schelg  should  make 
r«Kular  monthly  payments  to  Mrs.  Floyd,  his 
mother,  for  her  support  Schelg  answered 
that  be  did  not  hare  the  money  to  pay  over, 
and,  if  paid,  he  "would  hare  to  get  It  from 
the  bank."  Over  $500  was  paid  to  Mrs. 
Floyd  after  this  Interriew.  Of  course,  we 
have  not  undertaken  to  state  but  a  small  frac- 
tion of  the  acts  and  the  conversations  of 
these  three  persons,  but.  If  Schelg  did  not 
falsify  when  testifying,  the  Floyds  drew 
money  from  him  at  will  for  several  years, 
and  the  circumstances  and  the  conversations 
indicate  quite  clearly  that  they  knew  from 
whom,  and  how,  be  obtained  It  They  knew 
of  his  misdeeds,  and  used  their  knowledge 
to  extract  money  for  th^  own  use,  well 
aware  that  In  order  to  comply  with  their  de- 
mands, Schelg  would  have  to  rob  his  em- 
ployer still  further.  In  February,  1S03, 
Schelg  began  to  feel  that  a  disclosure  of  af- 
fairs at  the  bank  was  Imminent,  and  that  he 
would  soon  have  to  abscond  to  escape  arrest 
Louis  Floyd  was  then  absent  from  the  city, 
bi;t  Frank  was  Informed  by  Schelg  of  the 
danx«ous  situation.  After  sevoal  conversa- 
tions and  mnch  planning  between  the  two.  It 
was  agreed  that  Frank  should  be  supplied 
with  money  by  Scheig;  should  go  to  the  vi- 
cinity of  St  Louis,  Mol,  and  there  prepare  for 
a  trip  to  be  made  by  team  through  the  South 
or  East  when  the  time  came  for  Scheig  to 
flv  from  tbe  scene  of  his  criminal  operations. 
Scheig  testified  that  during  these  conversa- 
tions he  told  Frank  that  the  money  to  be 
used  in  making  preparations  and  In  traveling 
was  to  be  taken  from  Ute  bank,  and  that  be 
(Schelg)  also  Intended  to  sell  a  valuable  li- 
brary and  some  other  goods  before  leaving, 
whereupon  Floyd  cautioned  him  about  mak- 
ins:  such  sales,  for  fear  that  it  might  come  to 
the  knowledge  of  the  bank  officials,  and  ren- 
der them  suspicious.  Frank  Floyd  left  In 
March,  but  before  going,  to  facilitate  corre- 
BDondence  between  them,  he  rented  lock  box 
33  at  tlie  Minneapolis  post  office  for  B<.  W. 
Phillips,  giving  Scheig  the  key.  Going  to  St 
Louis,  Floyd  began  to  make  preparations  for 
the  departure  of  Scheig  and  himself,  keeping 
the  latter  advised— by  letters  addressed  to 
"PhllUpB,  lock  box  38,  Minneapoli8"-of  what 
he  was  doing.  He  went  under  an  assumed 
name,  and,  when  writing,  Scheig  sometimes 
addressed  the  letters  to  "E.  W.  PhiUips," 
sometimes  to  "N.  B.  Thompson."  The  prepa- 
rations in  the  way  of  horses,  wagons,  tents, 
supplies,  and  camping  outfit  were  elaborate 
and  expensive,  requiring  the  expendittue  of 
quite  a  large  sum  of  money;  and,  according 
to  Schelg's  narrative,  he  sent  over  $4,000,  stol- 


en from  the  bank,  to  Frank  Floyd,  during  the 
summer.  All. was  aeat  by  express,  usually 
placed  Inside  the  covers  of  books,  in  sums 
ranging  from  $200  to  9400,  addressed  to  "N. 
R.  Thompson,  Belvldere  Hotel.  St  Louis." 
Louis  Fioyd  returned  to  Minneapolis  In  the 
month  of  August,  and  immediately  informed 
Schelg  that  be  knew  where  Frank  was,  what 
was  intended,  why  Scheig  had  to  leave,  that 
he  (Louis)  was  better  fitted  to  manage  an 
affair  of  that  character  than  was  his  brother, 
and  that  he  must  be  taken  along.  Money 
was  fnmisbed  by  Scheig,  and  Louis  Floyd 
Joined  his  brother  In  the  month  of  August 
Although  the  Floyds  kept  their  headquarters 
in  the  city  of  St  Louis,  the  camp,  In  charge 
of  a  servant  was  established  a  few  miles 
out  near  an  obscure  railway  station  In  the 
state  of  Illinois.  On  September  2d  Scheig 
completed  bis  looting  of  the  bank  by  taking; 
$12,000  in  cash.  That  night  he  took  his  wife, 
and  went  to  Chicago,  ostensibly  to  visit  tbe 
World's  Fair.  The  next  night,  pretending  to 
his  wife  that  business  required  him  to  return, 
and  that  he  was  going  to  Minneapolis,  he  left 
for  St  Louis,  and  was  there  met  by  one  of 
the  Floyds.  Tliat  afternoon  they  went  to  the 
camp,  and  that  evening,  under  assumed 
names,  Schelg,  the  two  Floyds,  and  the  serv- 
ant started  off  on  a  trip  wMch  la  time 
brought  them  to  Nashville,  Tenn.,  Atlanta, 
Ga.,  Charleston,  S.  C,  and  finally  to  New 
York  City,  arriving  there  about  the  last  of 
October.  Of  the  money  taken  by  Schelg,  $4,- 
000  was  deposited  in  a  St  Louis  bank  before 
leaving  that  city,  and  the  balance  he  kept 
with  him.  It  is  unnecessary  to  particularize 
about  the  overland  Journey  made  by  these 
persons.  Part  of  the  time  tbe  horses  were 
driven,  usually  at  night,  the  party  camping 
during  the  day.  At  times  the  outfit  would 
be  loaded  upon  a  freight  car,  and  long  dis- 
tances made  by  nil.  Money  was  spent  lav- 
ishly, and  when  Schelg  and  tbe  Floyds  arriv- 
ed in  New  York  the  former  had  but  a  few 
hundred  dollars,  aside  from  the  certificates 
of  deposit  issued  at  St  Louis  in  the  name  of 
"N.  R.  Thompson,"  in  his  possession.  Th» 
three  men  then  secured  passage  upon  a  Bra- 
zilian steamer,  which  put  to  sea,  but  meeting- 
with  an  accident  to  her  machinery,  was  com- 
p^ed  to  return  to  port  within  24  hours. 
When  traveling  by  rail,  and  when  securing 
passage  on  this  steamer,  Louis  Floyd  was  the 
active  manager,  and  was  known  as  "Mar- 
ston."  His  brother  assumed  the  name  of 
"Powell,"  and  Schelg  was  called  "J.  H.  Mans- 
field." From  the  time  they  left  St  Louis 
they  pretended  that  they  were  the  sons  ot 
wealthy  men  residing  at  or  near  PItteburgh, 
Pa.  When  tbe  disabled  steamer  returned  to 
its  pier  for  repain  the  Floyds  went  up  into 
the  city,  and  then  learned  from  a  newspaper 
that  the  authorities  were  in  close  pursuit  of 
Schelg  and  one  of  the  Floyds.  They  return- 
ed, and  consulted  with  the  former,  finally  de- 
ciding that  he  and  Frank  should  take  » 
steamship  sailing  for  Europe  next  day,  whll» 
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Louis  should  go  to  Brazil  direct,  there  to  be 
joined  by  the  other  two  as  soon  as  possible. 
Louis  then  went  to  the  steamship  office,  pur- 
chased two  tickets  for  the  steerage,  and 
Schelg  and  Frank,  again  changing  their 
names,  took  passage  for  England.  A  few 
days  afterwards  Louis  was  arrested  on  the 
Brazilian  steamer,  and  on  th«  arrival  of 
Schelg  and  Frank  at  Southampton,  England, 
they  were  taken  Into  custody.  It  was  shown 
that  when  taken  before  a  magistrate  in  Lon- 
don, both  acknowledged  their  guilt,  although 
not  much  importance  can  be  attached  to  this 
fact,  for,  unquestionably,  both  were  anxious 
to  return  to  America  witlMut  formality  or  de- 
lay. 

We  have  thus  stated  the  salient  features  of 
Scheig's  testimony.  To  his  version  of  the  con- 
nection which  the  Floyds  had  with  his  crimi- 
nal acts,  there  were  added  other  facts  and 
circumstances  tending  to  show,  as  claimed  by 
the  prosecution,  that  the  Floyds  well  knew 
for  many  years  that  Schelg  was  plundering 
the  bank,  and  that  they  aided,  abetted,  and 
assisted  in  various  ways,  and  that  the  pro- 
ceeds of  his  crime  were  shared  with  them. 
Into  these  corroborative  matters  it  is  unnec- 
essary to  go.  Of  course,  the  Floyds,  although 
obliged  to  admit  much  that  was  testified  to 
by  Schelg,  and  had  been  otherwise  shown  by 
the  prosecution,  positively  denied  that  they 
knew  or  had  reason  to  suspect  Scheig's  crim- 
inality, but  their  denials  evidently  had  little 
weight  with  the  Jury.  From  what  we  have 
stated,  it  is  obvious  that  there  was  evidence 
produced  ap<Mi  the  trial  which,  if  believed  by 
the  Jury,  established  the  defendants'  guilt  be- 
y<»d  a  reasonable  doubt.  After  a  careful  ex- 
amination of  the  testimony  relied  upon  by 
the  state,  we  do  not  hesitate  to  say  that,  had 
the  verdict  beea  of  acquittal.  It  could  have 
been  accounted  for  only  on  t^e  hypothesis 
that  the  Jury  determined  that  Schelg  willful- 
ly and  repeatedly  falsified  when  testifying, 
and,  further,  that  by  means  of  several  inher- 
ently Improbable  explanations  of  their  mo- 
tives and  conduct  the  defendants  had  swept 
away  a  large  number  of  incriminating  acts 
and  circumstances  closely  connecting  them 
with  Scheig's  depredations.  Before  leaving 
this  branch  of  the  case,  we  wish  to  refer  to  a 
portion  of  Scheig's  testimony  which  has  been 
quoted  by  counsel  for  defendants,  and  relied 
upon  as  showing,  beyond  all  manner  of  doubt, 
that  their  clients  were  Innocent  of  all  knowl- 
edge of  Scheig's  bad  conduct,  and  were  not 
complicated  In  Ills  thefts.  When  the  Floyds 
discovered  from  the  New  York  newspaper 
that  the  authcnrities  wore  in  close  pursuit, 
they  returned  to  the  steamship,  and  there 
talked  with  Schelg,  Informing  him  of  the 
danger.  Louis  then  proposed  that  Schelg 
should  go  away  to  Europe,  "as  the  detectives 
would  be  up  with  the  party  in  a  few  days." 
Then  followed,  on  the  cross-examination  of 
Schelg,  these  <iaestions  and  answers:  "Q. 
That  'they  would  be  up  with  us  In  a  few 
days,'  and  that  it  was  best  for  you  to  get 


away!  Why  should  you  go  away?  A.  B» 
cause  they  were  after  me.  Q.  What  were 
they  after  you  for?  A.  Because  I  bad  robbed 
the  Bank  of  Minneapolis.  Q.  Hadn't  be? 
[meaning  Louis.]  A.  No,  sir;  I  took  tlic 
money  from  the  bank.  Q.  Hadn't  be  helped 
you  take  it,— advised  yon  to  take  it?  A.  No- 
body knew  anything  about  that  Q.  Didn't 
he  tell  you  to  take  the  money  from  the  bank': 
A.  Nobody  knew  anything  about  that"  Aft- 
er one  or  two  unimportant  questions  and  an- 
swers, this  subject  was  again  brought  up. 
thus:  "Q.  Lou  was  the  man,  wasn't  he?  He 
was  Just  as  guilty  as  you  were,  if  he  advised 
you  to  go  and  take  the  money?  A.  Nobodj- 
knew  it  but  the  three  of  us,  or  the  four,  prob- 
ably. Q.  He  thought  that  you  ought  to  get 
out  of  the  way?  A.  Yes,  sir.  Q.  He  tbongfat 
there  was  no  occasion  for  his  getting  out  of 
the  way?  A.  No,  sir;  he  thought  they  would 
not  connect  Iiim  with  it."  In  this  cross-exam- 
ination there  was  not  a  word  which  weak- 
ened, or  tended  to  ctiange  or  modify,  the  wit- 
ness' testimony  previously  givai  as  to  the 
knowledge  and  participation  of  the  Floyds. 
The  witness  did  not  include  them  when  as- 
serting that  "nobody  knew  anything  about" 
it,  nor  could  such  construction  be  given  his 
languag&  What  he  said,  and  what  he  was 
imdarstood  to  say,  was  that  no  one  bat  the 
participants  themselves  knew  of  the  oonnec 
tlon  and  complicity  of  the  Floyds  with  the 
thefts  personally  committed  by  Scheig.  «nd 
hence  the  former  had  no  reason  to  anticipate 
trouble,  or  to  flee  from  officers  in  porsnit  of 
the  latter. 

On  the  motion  for  a  new  trial  the  defend- 
ants' ootmsel  presented  affidavits  as  to  the 
misconduct  of  the  prosecuting  officer  when 
opening  his  case  to  the  Jury,  and  also  as  to 
misconduct  of  some  of  the  Jurors  while  the 
trial  was  in  progreaa  It  was  charged  that 
the  attorney  stated  to  the  Jtiry  that  lie  would 
show  that  Frank  Floyd  confessed  his  guilt, 
while  returning  from  Europe,  to  one  of  the 
officers  having  him  in  custody,  and  that  not 
only  did  he  fail  to  show  such  a  confession, 
but  that  he  made  no  etFort  to  do  so.  Re- 
specting the  Jurors,  It  was  claimed  that  they 
repeatedly,  at  their  boarding  places,  at  their 
homes,  and  even  on  the  street,  permitted  peo- 
ple to  talk  to  them  about  the  case,  and  to  talk 
about  and  discuss  it  in  their  inresence.  But. 
conceding  that  the  contents  of  these  movlns 
affidavits  tended  to  show  misconduct,  they 
were  met,  contradicted,  and  rebutted.  In  the 
opinion  of  the  trial  court,  by  those  Introduced 
In  opposition  by  the  state.  By  these  moving 
and  opposing  affidavits,  it  is  clear  that  ques- 
tions of  fact  were  presented  for  determina- 
tion by  the  court  below,  which  have  been 
disposed  of  in  favor  of  the  state,  and  there 
is  no  legal  ground  upon  which  we  can  ignore 
and  reverse  the  court's  findings.  We  fuBy 
recognize  the  doctrine  contended  for,— that 
cases  must  be  tried  In  court,  upon  swotn  te» 
tlmony,  and  that  no  communications  to  Ju- 
rors, outside  of  the  court  room,  can  be  tol- 
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erated.  We  shall  not  hesitate  to  enforce  this 
doctrine,  when  convinced  that  the  rule  has 
been  disregarded.  In  this  connection,  we  re- 
mark that  this  was  an  Important  case,  and 
had  attracted  attention  throughout  the  en- 
tire country.  That  It  excited  great  local  In- 
terest is  and  was  well  known  by  court,  coun- 
sel, and  the  defendants  themselves,  and  It 
was  the  best  Judgment  of  the  learned  trial 
Judge  that  the  Jurors  should  be  kept  together 
while  the  cause  was  being  tried.  Undoubted- 
ly, this  would  have  been  done,  had  not  de- 
fendants* counsel  Insisted  that  it  was  unnec- 
essary. Of  course,  this  statement  la  not  made 
as  a  reason  why  the  application  for  a  new 
trial  on  the  ground  of  misconduct  of  the  Ju- 
rors should  be  rejected,  but  simply  in  Justice 
to  the  iwesldlng  Judge. 

During  the  trial,  after  clearing  the  room  of 
spectatws,  the  court  stated  to  the  Jury,  in 
substance,  that  within  a  day  or  two  rumors 
had  reached  him,  which,  if  true,  showed  bod 
conduct  on  the  part  of  one  of  their  niunber. 
"These  rumors,"  said  the  court,  "will  be  in- 
vestigated at  a  proper  time,  and  meantime 
nothing  must  be  said  to  you  about  the  case. 
You  are  not  to  hear  anything  said  outside 
about  It,  nor  are  yon  to  discuss  it  among  your- 
selves, until  you  reach  the  jury  room."  It  is 
claimed  that  these  remarks  were  error  on  the 
part  of  the  court,  and  also  that  the  court 
again  erred  In  not  promptly  dismissing  the 
Jury  when  these  rumors  were  heard.  De- 
fendants' counsel  took  no  excepticms  to  the 
remarks,  and  apparently  acquiesced  in  them. 
Nor  did  the  counsel  even  suggest  that  the  Jury 
should  be  dismissed.  Without  intimating 
that,  hn  order  to  have  the  benefit  of  the  al- 
leged errors,  It  was  incumbent  upon  counsel 
to  except  to  what  had  beea.  sold  by  the  court, 
and  to  take  some  action  looking  towards  the 
discharge  of  the  Jury,  when  informed  of  mis- 
conduct and  misbehavior,  we  have  no  hesita- 
tion In  saying  that  the  action  of  the  court  in 
calling  attention  to  the  reports,  and  hi  em- 
phatically admonishing  the  Jurors  of  their 
sworn  duty,  was  perfectly  Justifiable  and 
proper.  Improprieties  and  Irregularities  on 
the  part  of  Jurors  may  be  summarily  checked 
by  the  use  of  language  which  Is  positive,  so 
long  as  it  is  courteous  and  Impartial.  There 
was  nothing  said  by  the  court  which  was  not 
fully  warranted,  and  not  a  word  which  could, 
by  any  possibility,  have  injured  the  defend- 
ants, or  Induced  a  conviction.  If  the  rumors 
were  of  such  a  nature,  and  the  occasion  so 
momentous,  as  to  require  a  dismissal  of  that 
Jury,  and  the  Impaneling  of  another,  defend- 
ants' counsel  should  have  said  so.  They  could 
not  sit  by,  without  remonsti-ance  or  afSrma- 
tive  action,  and  take  the  chances  on  secur- 
ing an  acquittal,  reserving  at  the  same  time 
a  complete  right  to  move  for  and  obtain  a 
new  trial,  should  a  verdict  of  guilty  be  ren- 
dered. 

This  dlRpoaes  of  all  points  made  by  coun- 
sel which  need  discussion.   Order  affirmed. 


LLOYD  V.  SBCORD. 
(Supreme  Court  of  Minnesota.    June  27,  1885.) 
UNLiAirVL-L  Detaiheb— BcrriciBNCT  o»  Ansvbb— 

JUDOMEKT  OK   TBI  FLBAOIMOS. 

1.  Edd,  in  an  action  brought  to  obtain  resti- 
tution of  leased  premises  after  a  breach  of  the 
covenant  to  pay  rent,  and  under  the  provisions 
of  Gen.  St  1894.  {  6118,  that  the  answer  failed 
to  allege  a  defense. 

2.  The  answer  having  admitted  all  of  the 
material  allegations  of  the  complaint,  and  al- 
leging no  defense,  judgment  on  the  pleadings 
for  restitution  was  properly  ordered  in  the  court 
below,  following  Norton  v.  Beckman,  55  N.  W. 
603.  53  Minn.  456. 

(Syllabus  by  the  Court) 

Appeal  from  municipal  court  of  Dulutb; 
Roger  S.  Powell.  Judge. 

Action  by  Joseph  Lloyd  against  Odlilon  J. 
Secord  for  unlawful  detainer.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

John  A.  Keyes,  for  appellant  J.  Orettum, 
for  re^)ondent 

COLLINS,  J.  This  was  an  action  of  un- 
lawful detainer  brought  under  the  provis- 
ions of  Gen.  St  1894,  {  6118,  by  plalnUff,  to 
obtain  restitution  of  certain  real  property 
demised  and  leased  by  him  to  defendant  by 
written  lease.  There  was  an  admitted 
breach  of  the  covenant  to  pay  rent,  and  the 
substance  of  defendant's  answer  was  that  he 
owned  and  occupied  a  building  on  said  prem- 
ises, claiming  the  same  as  his  statutory 
homestead,  ail  of  which  was  known  to  the 
plaintiff  when  the  lease  was  executed.  This 
was  no  defense,  for  if  the  building  was  de- 
fendsjit's  property,— and  this  seems  to  have 
been  conceded,  for  the  plaintiff  made  no  re- 
ply,—he  should  remove  it  from  the  land  as 
he  would  other  property  l>elonging  to  him. 
That  he  owned  and  occupied  a  building  situ- 
ated on  the  leased  land  gave  him  no  right  to 
unlawfully  detain  or  to  withold  restitution 
of  the  latter  upon  bis  failure  to  pay  rent 

Defendant  having  admitted  the  material 
allegations  of  the  complaint,  and  having 
failed  to  allege  a  defense,  the  court  below 
was  Justified  when  ordering  Judgment  for 
plaintiff  on  the  pleadings.  Norton  v.  Beck- 
man,  53  Minn.  456,  55  N.  W.  603.  Judgment 
affirmed. 


rUNK  V.  ST.  PAUL  CITY  RY  CO. 
(Supreme  Court  of  Minnesota.    June  27,  1895.) 

BtRBET-RaILWAT  CoKPANIES— lilABILlTX  FOB  NbO- 

UQBNOB  OF  Fellow  Sekvasts — Constroo- 

TION  OF  BtATUTB— INSTRDOTIOXS. 

1.  Chapter  13,  Gen.  Laws  1887,  provides 
that  every  railroad  corporaUon  owning  and  op- 
eratintr  a  railroad  in  this  state  shall  be  liable  for 
danuuces  sustained  by  an  agent  or  servant  by 
reason  of  the  negligence  of  any  other  agent  or 
servant.  Held,  that  this  law  is  not  applicable 
to  a  street-railway  corporation,  although  its  line 
is  operated  by  cable. 
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2.  Where  the  language  of  a  statute  is  in  any 
manner  obscure  or  of  doubtful  meaning,  we 
may  recur  to  the  history  of  the  time  when  it 
was  enacted,  and  seek  in  that  history  for  the 
mischief  and  defect  which  the  statute  was  in- 
tended to  remedy;  and  "when  the  words  of  a 
statute  are  not  explicit,  the  intention  is  to  be 
collected  from  the  context,  from  the  occasion 
and  necessity  of  the  law,  from  the  mischief  felt, 
and  thp  object  and  remedy  in  view."  Potter's 
Dwar.  St.  195,  note  13. 

3.  Where  there  are  several  material  issues 
tried,  and  the  verdict  is  a  general  one,  it  cannot 
be  upheld  if  the  trial  court  gave  the  jury  an 
erroneous  charge  upon  any  one  of  the  issues. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  county; 
William  Loula  Kelly,  Judge. 

Action  by  Annie  Funk,  as  administratrix  of 
the  estate  of  Henry  Funk,  deceased,  against 
the  St  Paul  City  Railway  Company  to  re- 
cover damages  for  the  death  of  her  husband. 
From  an  order  denying  a  new  trial  after  a 
verdict  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Munn,  Boyesen  &  Thygeson,  for  appellant 
WlUrich  &  Lambert,  for  respondent 

BUCK,  J.  A  material  and  dlfllcalt  question 
for  us  to  determine  Is  whether  chapter  13  of 
the  General  Laws  of  1S87,  In  regard  to  dam- 
ages arising  by  reason  of  a  fellow  servant,  is 
applicable  to  the  case  under  consideration. 
That  law  reads  as  follows:  "Every  railroad 
corporation  owning  or  operating  a  railroad  in 
this  state  shall  be  liable  for  all  damages  bub- 
tained  by  any  agent  or  servant  thereof  by  rea- 
son of  the  negligence  of  any  other  agent  or 
servant  thereof  without  contributory  negli- 
gence on  his  part  when  sustained  In  this 
state."  The  defendant  Is  the  St  Paul  City 
Railway  Company,  and  in  the  complaint  it  is 
described  as  the  Seventh  Street  cable  line  in 
the  dty  of  St  Paul,  which  said  line  of  cable 
railway  extends  from  Wabasha  street  east- 
ward to  a  point  on  Dayton's  Bluff  In  said 
city,  and  that  the  cars  and  grip  cars  running 
thereon  are  operated  by  means  of  a  cable, 
which  cable  runs  in  a  conduit  underneath  the 
tracks  of  the  car  line.  It  is  also  alleged  that 
the  plaintiffs  intestate  was  a  plasterer  by 
trade,  and  employed  by  the  defendant  to 
plaster  the  inner  walls  of  the  conduit  through 
which  the  cable  runs,  and  that  while  so  en- 
gaged be  was  killed,  solely  through  the 
negligence  of  the  defendant  The  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  for 
the  sum  of  $2,500,  and  the  defendant  appeals. 

The  defendant  is  a  street-railway  corpora- 
tion, but  whether  it  is  included  in  the  term 
"raihroad,"  as  used  In  the  law  of  1887,  ia  a 
debatable  question.  The  common  understand- 
ing of  a  railroad  is  that  it  Is  a  graded  road 
or  way  on  which  rails  of  iron  or  steel  are  laid 
for  the  wheels  of  cars  to  run  upon,  carrying 
heavy  loads',  usually  propelled  by  steam. 
Railroads  In  a  rude  form  were  in  use  as 
early  as  1676,  but  It  was  not  until  1829  when 
successful  experiments  In  the  use  of  locomo- 
tives were  made,  that  they  first  began  to  be 
extensively  constructed;  and  it  is  only  with- 


in recent  years  that  another  daas  of  Talliaada, 
namely  those  laid  down  In  the  streets  of 
towns  and  cities,  have  become  very  numerous. 
2  Bout.  Law  Diet  tit  "Railroads."  Judge 
Robertson,  In  Louisville  &  P.  R.  Oa  t.  Looia- 
viUe  City  R.  Co.,  2  Duv.  175,  says:  "A  raU- 
road  is  for  the  use  of  the  universal  public  in 
the  transportation  of  all  persons,  baggage  and 
other  freight  A  street  railway  is  dedicated  to 
the  more  limited  use  of  the  local  pobUc,  for 
the  more  tianaient  transpo^tion  of  peraona^ 
only  and  within  the  limits /if  the  city.  In  the 
technical  sense,  therefore/ a  street  railway  ia 
not  a  railroad.  *  *  •  A  'railroad'  and  a 
'street  railroad,'  or  way,  are.  In  both  their 
technical  and  popular  Import,  as  distiiict  and 
different  things  as  a  road  and  a  street,  or  as 
a  bridge  and  a  railroad  bridge;  and  It  has 
been  authoritatively  adjudged  that  the  snqde 
term  'bridge'  means  a  viaduct  in  a  road  ded- 
icated to  common  use,  and  that  the  qaallfied 
phrase  'railroad  bridge'  means  a  riadact  con- 
structed for  the  exclusive  use  of  railroad 
transportation."  This  decision  was  made  in 
1865,  and  Involved  the  construction  to  be  giv- 
en to  a  provision  In  a  railroad  charter  which 
provided  that  no  other  railroad  should  b*  con- 
structed betweoi  two  named  points  in  a 
dty,  the  court  holding  that  such  proTistoa  did 
not  prohibit  the  construction  of  a  street  rail- 
way between  the  points  named.  Perhaps  it 
may  be  conceded  that,  technically  speaking, 
the  term  "railroad"  would  Include  a  strMt 
railway,  so  far  as  Its  roadbed  Is  noade  of  iron 
or  steel  rails  for  wheels  of  caia  to  rua  npoa; 
but  who-e  there  is  doubt  about  the  true  mean- 
ing of  the  word  or  term  used  In  the  law,  the 
legislative  intent  Is  not  to  be  determined  from 
that  particular  expression,  but  from  tlie  gen- 
eral legislation  upon  the  same  subject-matter. 
It  is  claimed  by  the  appellant's  coimsel,  and 
not  denied  by  the  counsel  for  the  reqpondoit 
and  such  we  believe  to  be  f&ct,  that  oa  Febru- 
ary a,  1887,  when  the  general  law  of  that 
year  was  passed,  there  were  no  cable  or  elec- 
tric street  railways  In  existence  In  thia  state. 
If  so,  what  was  the  legislative  Intent  In  us- 
ing the  word  "railroad"  In  the  law  of  1887,  to 
be  deduced  from  the  whole  and  every  part  of 
the  statute  taken  together,  upon  the  subject 
of  railroads?  "When  the  words  of  a  atatute 
are  not  explicit  the  intuition  Is  to  be  collect- 
ed from  the  context,  from  the  occasion  and 
necessity  of  the  law,  from  the  mischief  felt 
and  the  object  and  remedy  In  view."  Potter's 
Dwar.  St  195,  note  13.  What  was  tbe  mis- 
chief felt  which  resulted  In  the  passage  of 
this  law?  Was  It  a  danger  known,  or  one  un- 
known? Was  It  a  danger  then  felt  and  real- 
ized, or  one  that  might  possibly  arise  In  the 
future?  We  must  assume  that  It  was  dealing 
with,  and  acting  upon,  existing  facts  within 
its  knowledge.  Of  course,  if  the  language 
used  was  entirely  free  from  ambiguity,  and 
broad  enough  to  Include  tmknown  things 
which  might  spring  Into  existence  in  the  fu- 
ture, they  would  be  deemed  to  come  within, 
and  be  subject  to,  the  evident  meaning  of  the 
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termg  used.  Following  this  line  of  tbonght, 
■we  quote  the  case  of  Bridge  Proprietors  t. 
Hoboken  Co.,  1  Wall.  116,  in  which  Mr.  Jus- 
tice Miller  uses  this  language:  "It  does  not 
follow  that  when  a  newly-Invented  or  discov- 
ered thing  la  called  by  some  familiar  word, 
which  comes  nearest  to  expressing  the  new 
idea,  that  the  thing  so  styled  Is  really  the 
thing  formerly  meant  by  the  familiar  words. 
The  track  upon  which  the  steam  cars  now 
transport  the  traveler  or  his  property  Is  called 
a  "road,"  sometimes,  perhaps  generally,  a 
"ralboad."  The  term  "road"  is  applied  to  It, 
no  doubt,  because  in  some  sense  it  Is  for  the 
same  purpose  that  the  road  had  been  used.  But 
until  the  thing  was  made  and  seen,  no  imag- 
ination, even  the  most  fertile,  could  have  pic- 
tured It  from  any  previous  use  of  the  railroad. 
Some  call  the  inclosnre  in  which  passengers 
travel  on  a  railroad  a  "coach,"  but  It  is  more 
like  a  house  than  a  coach,  and  is  less  like  a 
coach  than  are  several  other  vehicles  which 
are  rarely.  If  ever,  called  "coaches."  It  does 
not  therefore  follow  that  when  a  word  was 
nsed  In  a  statute  or  contract  70  years  since, 
that  it  must  be  held  to  include  everything  to 
which  the  same  word  is  applied  at  the  pres- 
ent day."  And  where  the  language  of  a  stat- 
ute Is  In  any  manner  obscure  or  of  doubtful 
meaning,  we  may  recur  to  the  history  of  the 
time  when  It  was  enacted,  and  seek  in  that 
lilstory  tor  the  mischief  and  defect  which  the 
statute  was  intended  to  remedy.  In  tiHe  case 
of  U.  S.  T.  Union  Pac.  R.  C!o.,  91  U.  S.  72, 
the  court  said :  "Oourtg,  In  construing  a  stat- 
ute, may  with  propriety  recur  to  the  history 
of  the  times  when  it  was  passed,  and  this  is 
frequently  necessary  in  order  to  ascertain  the 
reason  as  well  as  the  meaning  of  particular 
provisions  in  It"  See,  also.  Smith  v.  Town- 
send,  13  Sup.  Ct.  634;  Aldrldge  v.  Williams, 
8  How.  24:  Preston  v.  Browder,  1  Wheat.  120. 
But  if  we  assume  that,  at  the  time  of  the 
passage  of  the  law  of  1887,  the  history  of 
street  cars  was  generally  known,  and  their 
use,  method  of  operation,  and  dangers  there- 
fnwn  well  understood,  can  it  be  fairly  and 
reasonably  held  that  it  was  the  legislative  in- 
tent to  apply  the  term  "railroad"  to  street 
railways?  It  is  a  matter  of  common  knowl- 
edfre  that  streets  cars  operated  by  cable  or 
electricity  are  more  readily  managed  than 
those  operated  by  steam,  where  long  pas- 
senger and  freight  trains,  with  their  weight 
and  momentum,  are  not  so  easily  controlled. 
A  street  car  is  generally  run  separately,  rare- 
ly with  more  than  two  or  three  coupled  to- 
gether, and  there  is  but  little  danger  oif  col- 
Usion.  Tbey  do  not  run  so  rapidly,  their 
movements  are  easily  and  quickly  checked, 
and  the  roadbeds  are  constructed  upon  level 
or  graded  streets,  without  deep  cuts,  and  gen- 
erally lighted.  Nor  do  street  railways  carry 
freight.  The  greatest  railroad  hazard  and 
^nger  of  personal  injury  to  railroad  em- 
<>Ioy€s  arises  from  operating  freight  trains. 
There  is  no  such  danger  In  operating  street 
nllways,  whatever  may  be  the  motive  power. 


because  they  do  not  carry  freight  Especially 
IS  the  danger  In  coupling  freight  cars  entirely 
absent.  They  get  their  business  from  the 
street,  usually  in  populous  dtles,  where  pas- 
senger travel  Is  the  only  business  carried  on. 
Street  cars  do  not  usually  run  beyond  the  city 
limits,  and  none  beyond  the  state  boundary. 
The  words  In  the  law  of  1887  making  a  rail- 
road corporation  operating  a  railroad  In  tills 
state  liable  for  damages  "when  sustained 
within  this  state,"  were  undoubtedly  aimed 
at  the  railroads  operated  by  steam  where 
their  lines  extended  beyond  the  Jurisdiction 
of  the  state.  It  Is  true  these  restrictive  words 
would  Include  railroads  operated  l>y  steam 
wholly  within  the  state,  bat  they  were  In- 
serted to  prevent  the  bringing  of  suits  where 
tlie  Injury  was  sustained  upon  railroads  out- 
side of  this  state,  but  where  the  lines  of  the 
same  railroad  come  within  the  boundary  of 
our  own  state.  Hence  the  words  "when  sus- 
tained within  this  state"  evtdmdy  refer  to 
railroads  operated  by  locomotives,  and  it  was 
such  railroads  the  legislatura  had  in  contem- 
plation when  this  term  was  used.  Through 
our  territorial  and  state  legislation,  the  term 
"^ibroad"  has  acquired  a  d^nlte  and  well- 
understood  meaning,  and  It  has  never  been 
understood  to  include  street  railways.  It  Is 
usually  applied  to  the  ordinary  steam  railroad 
of  commerce;  and  when  there  has  been  legis- 
lation In  regard  to  street  railways,  they  have 
been  so  designated.  In  Elliott  Roads  &  S. 
p.  557,  It  Is  said  that:  "The  distinctive  and 
essential  feature  of  a  street  railway,  consid- 
ered In  relation  to  other  roads,  is  that  it  is  a 
railway  for  the  transportation  of  passengers 
and  not  of  ftelght  As  we  employ  the  term 
and  desire  It  to  be  understood.  It  excludes 
the  Idea  of  the  carriage  of  freight;  for  we  do 
not  believe  that  a  railroad  over  which  heav- 
ily laden  freight  trains  are  drawn  can  be  con- 
sidered a  street  railway."  We  consider  the 
words  "railroad"  and  "railway"  as  synony- 
mous, and  that  they  are  generally  nsed  In- 
to'changeably,  as  this  court  has  heretofore 
decided  In  State  v.  Brin,  30  Minn.  522,  16  N. 
W.  406.  If  In  the  future  street  railways  shall 
be  used  for  carrying  freight  as  they  undoubt- 
edly will  be,  with  all  of  Its  attendant  haz- 
ards and  dangers,  It  will  be  within  the  prov- 
ince and  discretion  of  the  legislature  to  make 
the  law  of  1887  applicable  to  street  railways. 
Or  If,  before  that  time.  It  considers  the  ap- 
llcatlon  of  that  law  to  the  present  method 
of  operating  street  railways  a  necessary, 
wise,  and  Judicious  one,  It  can  do  so  by  such 
specific  and  definite  terms  that  there  can  be 
no  need  of  construction  or  interpretation.  If 
we  were  to  hold  that  the  term  "railroad"  In 
the  law  of  1887  applied  to  street  railways 
because  the  word  Is  broad  enough  to  cover 
all  roads  constructed  of  iron  or  steel  rails  for 
wheels  of  cars  to  run  upon,  we  see  no  reason 
why  It  should  not  be  so  construed  whenever 
found  In  the  other  legislation  of  this  stata 
This  would  require  street  railways  to  build 
depots  and   waiting  rooms  tor  passengers. 
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for  there  la  Just  aa  much  reason  to  make  the 
word  "railroad"  applicable  In  thla  respect  as 
to  personal  Injury  cases.  This  Is  but  one  at 
the  very  many  Instances  where  by  the  use  of 
the  word  "railroad"  the  company  is  required 
to  perform  certain  duties,  to  which  it  cannot 
reasonably  be  said  that  the  meaning  of  such 
words  Includes  street  railways.  To  so  oon- 
strue  It  in  such  Instances  would  lead  to  con- 
fusion, and  be  a  palpable  violation  of  the 
legislative  Intent. 

The  respondent  claims  that  there  was  suffi- 
cient evidence  to  Justify  the  finding  of  the 
Jury,  without  reference  to  the  fellow-servant 
act  of  1887.  The  verdict  was  a  general  one, 
and  this  court  cannot  say  whether  the  Jury 
based  Its  finding  upon  the  ground  that  the 
death  of  Henry  Funk  was  caused  by  the 
negligence  of  a  fellow  servant  or  not  It  may 
be  that  the  Jury  founded  their  verdict  upon 
the  erroneous  instructions  of  the  court  that 
the  defendant  would  be  liable  for  the  negli- 
gence of  a  fellow  servant  under  the  law  of 
1887.  There  were  several  issues  tried,  and 
where  there  was  such  an  erroneous  instruc- 
tion In  regard  to  a  vital  one,  it  cannot  be  dis- 
regarded by  this  court  upon  the  ground  that 
possibly  the  Jury  might  have  founded  their 
verdict  upon  some  other  issue.  As  to  wheth- 
er the  defendant  was  guilty  of  negligence  in 
operating  its  railroad  we  express  no  opinion. 
That  issue  can  be  determined  in  the  new  trial, 
which  must  be  granted  by  reason  of  the  er- 
roneous  ruling  of  the  court  below  upon  the 
question  we  have  discussed.  The  order  ap- 
pealed from  Is  reversed. 

MITCHELL,  X  In.  concurring  in  the  fore- 
going opinion,  my  only  excuse  for  adding 
anything  is  the  Importance  of  the  question 
involved.  The  question  is  wholly  one  of 
l^slatlve  intent  Did  the  legislature  Intend 
to  include  street  railroads  within  the  provis- 
ions of  the  act?  In  its  original  literal  sense 
the  word  "railroad"  means  a  road  with  rails 
laid  on  it,  upon  which  the  wheels  of  car- 
riages or  vehicles  run.  In  this  sense  It 
would,  of  course,  Include  street  railroads. 
But  according  to  common  popular  usage  the 
word  "railroad,"  without  any  qualifying  or 
explanatory  prefix.  Is  generally  understood 
as  referring  exclusively  to  ordinary  commer- 
cial railroads,  used  for  the  transportation  of 
both  passengers  and  freight,  and  whenever 
street  railroads  are  referred  to  the  word 
"street"  la  prefixed.  This  is  also  the  gen- 
eral legislative  use  of  the  words.  In  all  the 
legislation  of  this  state  I  have  found  no  act 
(unless  this  be  an  exception)  In  which  the 
word  "railroad"  or  "railway,"  standing  alone, 
was  not  evidently  intended  to  apply  exclus- 
ively to  ordinary  commercial  railroada  Nei- 
ther have  I  found  an  act  (unless  this  be  an 
exception)  which  had  reference  to  street  rail- 
roads in  which  the  word  "street"  was  not 
prefixed.  I  do  not  claim  that  there  might 
not  be  a  law  enacted  where  it  would  be  evi- 
dent tTom  its  subject-matter  and  object  that 


the  word  "railroad"  was  Intended  to  iaclutle 
street  railroads.  But  In  my  opinion,  this  is 
clearly  not  such  a  case.  The  occasion  for 
enacting  this  law  was  the  peculiar  risks  In- 
cident to  the  operatirai  of  railroads,  and 
especially  those  resulting  from  the  negligeDce 
of  fellow  servants.  The  remedy  sought  to 
be  attained  was  better  protection  to  railroad 
employes  from  these  peculiar  hazards.  Tbe 
peculiar  conditions  which  were  considered  to 
require  peculiar  legislation  for  the  protection 
of  employes  engaged  in  the  operation  of  rail- 
roads are  too  familiar  to  require  repetitioii. 
Generally,  It  may  be  stated  that  tbe  most 
cogent  ones  woe  the  high  rate  of  speed  at 
which  trains  are  run.  the  great  momentum 
acquired  by  l<mg  and  heavy  trains,  where  an 
accident  to  one  car  is  liable  to  wreck  the  en- 
tire train;  the  peculiar  dangers  Incident  to 
the  operation  of  freight  trains;  that  the  roods 
are  often  built  upon  high  embankments  or 
trestles  where  an  accident  would  be  peculiar- 
ly dangerous;  the  danger  of  oolUsions,  owhig 
to  the  fact  that  numerous  trains  are  operated 
over  the  same  tracks;  the  vast  number  of 
employes  of  different  grades,  and  engaged  bi 
different  lines  of  work,  many  of  whom  are 
necessarily  personally  unknown  to  the  otb- 
ers.  The  mere  fact  that  steam  was  used  as 
a  motive  power  was  not  In  and  of  itself, 
either  the  occasion,  or  the  Justification,  foi 
the  enactment  of  a  law  establishins  for  rail- 
road companies  a  special  rule  of  liability  for 
the  negligence  of  Its  servants.  If  one  of 
these  companies  was  to  substitute  electridt? 
for  steam  as  Its  motive  power,  it  would  still 
be  subject  to  the  provisions  of  the  act  In 
the  case  of  street  railways,  whatever  be  th» 
motive  power,  the  peculiar  conditions  above 
referred  to  either  do  not  exist  at  all,  or,  at 
most  only  in  a  very  modified  degree.  This 
is  a  fact  of  such  common  knowledge  that  it 
need  not  be  more  than  stated.  The  question 
is  not  whether  the  legislature  had  tbe  power 
to  place  street  railroads  in  the  same  dass 
with  ordinary  commercial  railroads,  hot 
whethw  they  have  in  fact  done  so.  The  dif- 
ference in  conditions  affecting  the  risks  to 
which  employes  are  exposed  Is  sufficiently 
substantial  to  authorize  the  legislature  to 
make  the  law  applicable  to  ordinary  com- 
mercial railroads  alone,  and  fumi^es.  Is 
my  Judgment  ample  reason  for  concluding 
that  they  so  Intended,  and  that  they  used  tbe 
word  "railroad"  in  its  ordinary  popular  soise. 
and  in  the  a&aae  In  which  they  themselves 
had  generally  used  it  In  other  statutea 

It  may  be  said  that  In  the  case  of  some 
short  line  of  railroad,  exceptionally  situated, 
the  conditions  Involving  dangers  to  employes 
might  be  exactly  similar  both  In  kind  and 
degree  to  those  existing  on  some  lines  of 
street  railway.  It  Is  dlfflcnlt  to  conceive  of 
such  a  case.  But  It  Is  a  sufficient  answer 
to  the  suggestion  to  say  that  it  simply  ^ows 
that  a  classification  of  this  sort  like  every- 
thing else  human,  cannot  be  wholly  perfect 
and  that  in  a  dass  which  is  marked  by  sub- 
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Btantial  cbanctertetlCB  in  varying  degrees  it 
will  often  happen  that  those  of  one  member 
may  scarcely  differ  at  all  from  those  of  some 
memlterB  of  another  class.  But  the  line  must 
be  drawn  somewhere;  and  if  the  difference 
in  ccmditlons  generally  existing  between  or- 
dinary commercial  railroads  and  street  rail- 
roads is  substantial,  that  is  all  that  constitu- 
tional rules  require  as  a  basis  of  classifica- 
tion. Neither  can  I  see  any  middle  ground 
t)etween  excluding  all  street  railways  from 
the  operation  of  the  act  and  including  them 
all,  which  would  be  maintainable  on  prin- 
ciple, or  caiwble  of  convenient  practical  appli- 
cation. 


VILLAGE  OF  WADENA  v.  WISWHLL. 
rSopreme  Court  of  Minnesota.    June  27,  1895.) 

CONBTITimONAI.    LaW— SPSGIAI.     AOTB— V1IJ.AOIB 

— ^Incorporation. 
The  proTisioDB  of  Sp.  Laws  1885,  c.  30, 
an  act  amendatoiy  of  the  charter  of  the  Tillage 
of  Wadena,  Sp.  Laws  1881,  c.  46,  whereby  ad- 
ditional territoiy  was  taken  into  the  Tillage,  are 
not  repugnant  to  the  constitutional  amendments 
of  1881  prohibiting  the  enactment  of  special 
laws  granting  corporatiTe  powers  or  priTllegeg, 
except  to  cities,  or  incorporating  towns  or  yit 
lages.  Const  art  4,  {  S3,  subds.  7,  8,  as  amend- 
ed in  1881. 
(Syllabus  by  ths  Conrt) 

Case  certified  from  district  court,  Wadena 
county;  G.  W.  Holland,  Judge. 

Action  by  the  village  of  Wadena,  Wadena 
county,  against  Jane  L.  Wiswell  for  the  col- 
lection of  taxes.  Advisement  made  as  to  cer- 
tified case. 

H.  W.  Cbllds,  Atty.  Gen.,  and  Geo.  B.  Ed- 
gerton,  Asst  Atty.  Gen.,  for  plaintiff.  A.  G. 
Broker,  for  respondent 

COLLINS,  J.  The  questions  here  involved 
grew  out  of  proceedings  to  enforce  the  col- 
lection of  taxes  assessed  and  levied  on  a  cer- 
tain tract  of  land  in  the  county  of  Vfai&aa, 
and  are  certified  up  by  the  district  court,  as 
provided  by  statute.  The  village  of  Wadena 
in  said  county  was  incorporated,  and  its  ter- 
ritorial limits  fixed,  by  Sp.  Laws  1881,  c.  48. 
Br  an  amendment  to  chapter  46  (Sp.  Laws 
1885,  c.  SO)  these  limits  were  extended,  so  as 
to  include  the  land  in  controversy,  and  by 
answer  of  the  owner.  Interposed  in  the  tax 
proceedings,  the  question  is  raised  that  the 
amendatory  act  of  1885  was  repugnant  to 
then  existing  constitutional  provisions,  name- 
ly, subdivisions  7  and  9  of  section  33  of  ar- 
ticle 4,  these  subdivisioDs  being  a  part  of  the 
constitutional  amendment  of  1881  relating  to 
special  legislation.  Subdivision  7  prohibited 
the  passage  of  any  special  law  granting  cor- 
porative powers  or  privileges,  except  to  cities, 
wblle  subdivision  9  was  a  prohibition  upon 
the  enactment  of  any  special  law  incorporat- 
ing towns  w  villages.  Certainly  there  was 
no  attempt  by  the  amendment  of  1885  to  the 
Tillage  duoter  to  incorporate  either  town  or 


viUage.  hence  subdivision  9  was  not  encroach- 
ed upon,  and,  following  Attorney  General 
V.  Chicago  &  N.  W.  Ry.  Co.,  86  Wis.  425- 
558,  we  held,  in  the  very  recent  case  of  Brady 
V.  Moulton,  63  N.  W.  489,  that  subdivision  7 
related  only  to  acts  of  incorporation  there- 
after to  be  granted,  and  that  it  did  not  Im- 
IMLlr  the  legislative  power  of  alteration  or  re- 
peal in  respect  to  charters  granted  prior  to 
the  adoption  of  the  constitutional  amend- 
ment; also,  that  the  language  of  subdivision 
7  was  equivalent  to  the  phrase,  "to  grant  cor- 
porate charters."  Quoting  the  words  of 
Chief  Justice  Ryan,  who  prepared  the  opin- 
ion in  the  Wisconsin  case,  it  was  said:  "It  Is 
not  the  grant  of  a  franchise  which  is  prohib- 
ited, but  of  corporate  franchise,— that  is,  as 
we  imderstand  it,  franchise  by  act  of  incor- 
poration." This  disposes  of  the  claim  that 
the  provisions  of  the  amendatory  act  of  1885 
were  repugnant  to  the  fundamental  law  of 
the  state,  and  the  conrt  below  is  so  advised. 
The  cause  is  remanded  to  that  court,  with  or- 
ders to  proceed  to  enforce  collection  of  the 
taxes  in  question. 


SHERWOOD  V.  POWELL. 
(Snpreme  Conrt  of  Minnesota.    June  27,  1895.) 

LlBSL — PSIV1X.E0BD  CoMKUNICATIOKB. 

Where  it  appears,  from  a  complaint  in 
an  action  for  libel  based  on  an  allegation  in  a 
pleading  in  another  action,  that  the  defamatory 
allegation  was  wholly  gratuitous,  irrelevant  and 
immaterial:  that  it  was  well  tcnown  by  defend- 
ant to  be  false  and  untrue;  ttiat  it  was  pnl>- 
lished  without  cause  or  justification,  and  with  ex- 
press malice, — it  is  not  privileged. 
(Syllabus  by  the  Court) 

Appeal  from  district  *court,  St  Louis  coun- 
ty;   S.  H.  Moer,  Judge. 

Action  by  Edmund  Sherwood  against  Rog- 
er S.  Powell  for  libel.  Prom  an  order  over- 
ruling a  demurrer  to  the  complaint,  defend- 
ant appeals.     Affirmed. 

Roger  S.  Powell,  in  pro.  per.    J.  B.  Arnold, 

for  respondent 

COLLINS,  J.  Appeal  from  an  order  over- 
ruling a  general  demurrer  to  a  complaint  In 
an  action  for  libel.  The  language  complain- 
ed of  was  set  forth,  used,  and  published  of 
and  concerning  this  plaintiff  in  an  answer 
interposed  by  defendant  in  a  former  action 
between  these  same  parties.  Appellant 
contends  that  the  alleged  libelous  matter 
was  an  absolutely  privileged  publication,  be- 
cause it  was  set  forth  and  published  in  a 
pleading  In  a  Judicial  proceeding,  and  that 
the  rule  of  law  is  that  under  no  circum- 
stances can  defamatory  words  published  or 
spoken  of  a  party  in  the  course  of  such  a 
proceeding  be  made  the  basis  of  an  action 
for  libel  or  slander.  An  bfflcient  admlnistra^ 
tratlon  of  Justice  requires  that  in  the  use  of 
language  much  latitude  must  be  given  in  le- 
gal proceedings,  but  we  cannot  indorse  so 
broad  a  rule,  although  it  is  not  without  sup- 
poct  In  the  books.    It  seems  to  be  well  es- 
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tabllshed  In  the  English  courts  that  counsel, 
parties,  and  witnesses  are  graven  free  rein  In 
pending  litigation,  and  are  absolutely  es- 
«mpted  from  liability  to  an  action  for  de- 
famatory words  spoken  or  published  of  a 
party  In  the  course  of  legal  proceedings.  A 
rule  which  tolerates  and  encourages  gratui- 
tous. Immaterial,  and  malicious  attacks  up- 
on a  litigant,  and  excuses  and  Justifles  them, 
simply  affords  an  opportunity  for  evilly  dis- 
posed persons  to  vilify  and  calumniate, 
under  the  guise  of  an  honest  effort  to  se- 
cure the  proper  administration  of  Justice. 
The  doctrine  which  prevails  abroad  has  not 
commended  Itself  to  the  Judiciary  of  this 
country,  and  It  has  been  qualified  by  the 
American  courts  so  that  statements,  verbal 
or  written,  made  in  the  course  of  Judicial 
proceedings,  must  at  least  be  pertinent  and 
material  to  the  case,  to  be  privileged.  Hoar 
T.  Wood,  3  Mete.  (Mass.)  193.  This  qualified 
rule  was  subsequently  approved  In  Rice  y. 
GooUdge,  121  Mass.  393;  McLaughlin  v.  Cow- 
ley, 127  Mass.  310.  See,  also,  White  v.  Nich- 
ols, 3  How.  266;  Gilbert  v.  Pe(9le,  1  Denio,  41; 
Hyde  v.  McCabe,  100  Mo.  412,  13  S.  W.  875; 
Whitney  v.  Allen,  G2  111.  472.  Referring  to 
some  expressions  In  the  cases  last  cited,  as 
to  the  effect  of  a  bona  fide  belief,  based  on 
reasonable  grounds.  In  the  pertinency  and  ma- 
teriality of  a  statement  or  allegation  in  an 
affidavit  or  pleading,  It  is  well  to  say  that 
we  are  now  considering  a  demurrer  to  a  com- 
plaint from  which  it  is  apparent  that  the 
alleged  Ubel  was  wholly  gratuitous,  Irrele- 
vant, and  immaterial,  and  in  which  com- 
plaint It  Is  averred  that  the  libelous  matter 
was  well  known  by  defendant  to  be  false 
and  untrue,  that  it  was  published  without 
cause  or  Justification,  and  with  express  mal- 
ice towards  this  plaintiff.  We  have  stated 
that  the  allegation  or  paragraph. In  the  an- 
swer complained  of  was  irrelevant  and  Im- 
material. The  statements  did  not  relate  or 
pertain  to  any  matter  in  issue  between  the 
parties,  and,  although  purtwitlng  to  be  plead- 
ed as  a  counterclaim,  it  utterly  failed  to 
state  even  the  substance  of  a  cause  of  action 
against  the  plaintiff.     Order  affirmed. 


WARD  V.  CHICAGO,  M.  &  ST.  P.  RT.  CO. 

(Supreme  Court  of  Mmnesota.    June  27.  1895.) 
FiBBs  Sit  bt  Kkoiki— Injukt  to  Chops — Mbas- 

DBB  of  DaMAQES— EvIDENCB. 

The  measure  of  damages  in  an  action  to 
recover  for  an  injury  to  a  perennial  crop — In 
this  case,  growing  grass — i«  the  difference  in  the 
market  vune  of  the  real  property  immediately 
before  and  its  value  immediately  after  the  in- 
fliction of  the  injury,  and,  when  ascertaining 
this  difference,  evidence  that  another  crop  of 
some  character  and  value  may  be  grown  on  the 
land  the  same  growing  period,  and  of  the  aver- 
age yield  of  like  crops,  of  the  average  market 
price,  the  ordinary  expense  of  harvesting  and 
marketing  such  crops,  tlie  condition  of  that  par- 
ticular crop  before  the  injury,  and  uny  other  fact 
existing  at  the  time  of  the  loss  tending  to  show 
how  and  to  what  extent  the  injury  decreased 
and  diminished  the  value  of  the  farm,  may  be 


considered.    Bnt  evidence  of  matters  occnrring 
subsequently   to   the   injury  is  not  competent, 
overruling  on  this  point  Lommeland  v.  RkOway 
Co.,  29  N.  W.  119.  35  Minn.  412, 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Martin  connty; 
M.  J.  Severance,  Judge. 

Action  by  Albert  L.  Ward  against  the  Chi- 
cago, Milwaukee  &  St  Paul  Railway  Com- 
pany to  recover  for  the  destruction  of  crops. 
From  an  order  denying  a  new  trial  after  a 
verdict  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Andrew  C.  Dunn,  for  appellant.  T.  J. 
Knox  and  H.  H.  Dunn,  for  respondent. 

COLLINS,  J.  On  October  9, 1893,  the  plain- 
tiff brought  this  action  to  recover  damages 
for  an  alleged  negligent  destruction  by  fire, 
only  two  days  before,  of  certain  trees  and 
grass  then  standing  and  growing  on  his  farm. 
The  cause  was  brought  on  for  trial  In  less 
than  two  months  after  the  fire,  and  plaintiff 
had  a  verdict.  The  sole  question  before  us 
relates  to  the  proper  measure  of  damages  for 
the  destruction  of  the  grass.  When  making 
Its  rulings  on  the  reception  of  evidence,  and 
also  when  charging  the  Jury,  the  trial  court 
relied  upon  Lommeland  v.  Railway  Co.,  33 
Minn.  412,  29  N.  W.  119,  whldi  case  waa  dted 
as  authority  In  Byrne  v.  Railway  Co.,  33 
Minn.  212,  36  N.  W.  339.  In  that  case  it 
was  laid  down  that  in  actions  brought  to  re- 
cover damages  for  injuries  to  growing'  crops 
rach  damages  are  to  be  estimated  aa  <^  the 
time  of  the  Injury,  and  the  measure  of  dam- 
ages Is  compensation  for  the  value  of  the 
crops  In  the  condition  they  are  at  that  time. 
The  correctness  of  the  rule  aa  then  stated  is 
not  now  questioned  by  appellant's  counsel, 
but  his  position  is  that  it  was  absolutely  de- 
parted from  and  disregarded  by  what  was 
afterwards  said  in  that  part  of  the  c^iinlon 
which  was  devoted  to  a  consideration  of  the 
rulings  of  the  trial  court  when  receiving  evi- 
dence from  which  the  value  of  the  crop  at 
the  time  of  its  destruction  might  be  ascer- 
tained. We  must  admit  that  this  criticism  is 
a  Just  one,  and  that  in  sustaining  the  court 
below  in  many  of  Its  rulings  the  role  was 
practically  overthrown.  Two  members  of  the 
court  as  it  was  then  constituted  held  these 
same  views,  as  appears  from  the  dissents  nf 
Justices  Mitchell  and  Dickinson.  So  much  of 
the  Lommeland  Case  as  Justified  the  court 
below,  on  the  trial  of  this,  to  hold  that  evi- 
dence of  events  which  occurred  subsequent 
to  the  loss,  such  as  the  average  product  of 
yield  of  like  crops  under  similar  conditions 
and  within  reasonable  limitations  aa  to  time, 
and  of  the  future  average  market  value  of  a 
matured  crop,  less  the  expense  of  harvesting 
and  marketing,  may  be  received  when  esti- 
mating damages  will  have  to  be  overmled, 
and  this  leads  to  a  reversal  of  the  order  ap- 
pealed from  through  no  fault  of  the  trial 
court  The  radical  error  In  applying  the  rule 
warranted  by  the  Lommeland  Case  ia  made 
more  apparent  when  we  again  allude  to  the 
fact  that,  because  of  It,  and  for  the  purpose 
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of  estimatlDg  Us.  damages  (in  the  la.ll  of  the 
year  and  within  two  months  after  the  fire), 
plaintiff  was  permitted  to  show  what  his 
prospects  ought  to  be  for  a  crop  of  grass 
seed  and  hay  the  next  summer,  what  the 
yield  should  be,  and  what,  in  all  proluibllity, 
the  value  of  the  seed  and  hay  would  be  some 
10  months  in  the  future,  without  taking  into 
consideration  the  fact  that  the  alleged  de- 
■tructlon  was  in  the  fall  of  the  year,  and  that 
a  crop  of  scMDe  character  and  value  could  be 
raised  on  this  land  In  the  same  growing  pe- 
riod, and  thus  mitigate  the  injury  and '  loss. 
An  action  to  recover  damages  for  a  partial 
loss  or  a  complete  destruction  of  growing 
crops,  whetbo*  annual  or  perennial.  Is  prac- 
tically an  action  to  recover  for  an  Injiuy  to 
real  property.  In  principle  such  an  action 
cannot  be  distinguished  from  one  brought  to 
recover  for  an  injury  to  growing  trees,  nor  is 
the  measure  of  damages  at  all  dUTerent,  al- 
though stated  differently.  The  proof  In  an 
action  to  recover  for  trees  destroyed  is  all 
directed  to  an  ascertainment  of  the  diffei^ 
ence  in  the  market  value  of  the  real  property 
Immediately  before  the  injury  and  immedi- 
ately after  Its  Infliction,  this  difference  be- 
ing the  measure  of  damages.  The  proof  In  a 
case  to  recover  for  Injuries  to  a  growing  crop 
la,  or  should  be^  confined  to  estimating  the 
value  of  the  crop  when  destroyed;  such 
value  being  the  measure  of  damages.  There 
is  no  substantial  distinction  or  difference  be- 
tween the  damages  a  plaintiff  is  entitled  to 
recover  for  the  destruction  of  trees  and  for 
the  loss  of  a  crop,  and  the  same  method  of 
determining  those  damages  should  be  adopt- 
ed. The  measure  of  damages  In  this  case 
must  be  ascertained  by  inquiring  Into  the 
difference  In  the  market  value  of  the  real 
property  immediately  before  the  injury  and 
Its  value  immediately  after  Its  infllctiixi,  and, 
in  ascertaining  this  difference,  evidence  that 
another  crop  of  some  character  and  value 
may  be  grown  on  the  land  the  same  growing 
period,  of  the  average  yield  of  like  crops,  of 
the  average  market  price,  the  ordinary  ex- 
pense of  harvesting  and  marketing  such 
crops,  the  condition  of  that  particular  crop 
before  the  injury,  and  any  other  fact  existing 
at  the  time  of  the  loss  tending  to  show  how 
and  to  what  extent  the  Injury  decreased  and 
diminished  the  value  of  the  farm,  may  be 
considered.  But  evidence  of  matters  occur- 
ring subsequently  to  the  injury  is  not  com- 
petent For  authority  on  the  rule  we  have 
thus  laid  down,  see  Field,  Dam.  $  742; 
Gresham  v.  Taylor,  61  Ala.  505;  RaUway  Ca 
T.  JoachimI,  68  Tex.  466.    Order  reversed. 


KING  V.  DULUTH,  M.  ft  N.  RT.  CO. 
<8nirM[ie  Court  of  Minnesota.    June  28,  1895.) 

COMTBAOT8 — COKBIDEKATION. 

l.Sdi,  that  the  allegations   of  the  com- 
pliant as  to  plaintUTs  supposed  first  caoae  of  ac- 
tion bring  the  case  within  the  general  rule  that 
v.68».w.no.ll— 70 


the  prondse  of  a  party  to  a  contract  to  do,  01 
the  doing  ot,  that  wUdi  he  is  already  legally 
bound  to  do  is  not  a  valid  consideration  to  sup- 
port the  promise  of  the  other  party  to  pay  h:m 
an  additional  compensation  for  such  perform- 
ance, and  that  they  do  not  state  a  cause  of  ac- 
tion. 

2.  MM  that,  where  one  party  to  a  contract 
refuses  to  perform  it  unless  promised  some  fur- 
ther pay  or  benefit  than  the  contract  provides, 
and  the  promise  is  made,  and  such  refusal  and 
promise  are  one  transaction,  the  promise  is  with- 
out consideration,  unless  the  refusal  was  induced 
by  snbstantlal  and  linforeseen  difficulties  in  the 
performance,  which  would  cast  upon  the  party 
additional  burdens  not  anticipated  by  the  par- 
ties when  the  contract  was  made. 

3.  Bdd  that,  where  one  party  to  a  contract 
has  by  his  acts  so  delayed  the  other  party  in  the 
performance  of  his  part  of  the  contract  that  he 
is  not  legally  bound  to  complete  the  contract 
within  the  stipulated  time,  and  thereupon  the 
former  promises  him  extra  pay  if  he  will  com- 
plete the  contract  within  such  time,  and  he  so 
promises  and  performs,  the  promise  of  extra 
pay  is  supported  by  a  valid  consideration. 

(Syllabus  by  the  CourtJ 

Appeal  from  district  court,  St  Louis  coun- 
ty; J.  D.  Ensign,  Judge. 

Action  by  George  R.  King,  aa  surviving 
partner  of  the  late  firm  of  Wolf  &  King, 
against  the  Duluth,  Missabe  &  Northern  Rail- 
way Company,  on  contract  From  an  order 
orermllng  a  demurrer  to  the  complaint,  de- 
fendant appeals.    Modified. 

Joseph  B.  Cotton  (Geo.  W.  Murray,  of  coun- 
sel), for  appellant  J.  L.  Washburn  and  L. 
ES.  Judson,  Jr.,  for  respondent 

STABT,  O.  J.  TUB  Is  an  action  brought 
by  the  plaintiff,  as  surviving  partner  of  the 
firm  of  Wolf  &  King,  to  recover  a  balance 
claimed  to  be  due  for  the  construction  of  a 
portion  of  the  defendant's  line  of  railway. 
The  complaint  alleges  two  supposed  causes 
of  action,  to  each  of  which  the  defendant 
demurred  on  the  ground  that  neither  states 
facts  constituting  a  cause  of  action.  From  an 
order  overruling  the  demurrer  the  defendant 
appealed. 

1.  The  complaint  for  a  first  cause  of  action 
alleges,  among  other  things,  substantially, 
that  in  January,  1893,  the  firm  of  Wolf  & 
King  entered  into  three  written  contracts 
with  the  president  and  representative  of  the 
defendant  for  the  grading,  clearing,  grubbing, 
and  construction  of  the  roadbed  of  its  rail- 
way for  a  certain  stipulated  price  for  each  of 
the  general  Items  of  woric  and  labor  to  be 
p^formed;  that  the  firm  entered  upon  the 
performance  of  such  cmtracts,  but  In  the 
latter  part  of  February,  1883,  In  the  course 
of  such  performance,  unforeseen  difficulties  of 
construction  Involving  unexpected  expenses, 
and  such  as  were  not  anticipated  by  the  par- 
ties to  the  contracts,  were  encountered.  That 
the  firm  of  Wolf  &  King  found  that  by  reason 
of  such  difficulties  It  would  be  imposdble  to 
complete  the  contracts  within  the  time  agreed 
upon  without  employing  an  additional  and 
an  unusual  force  of  men  and  means,  and  at  a 
loss  of  not  less  than  $40,000  to  them,  and 
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consequently  they  notified  the  representatlTO 
of  the  defendant  that  they  would  be  unable 
to  go  forward  with  the  contracts,  and  nnable 
to  complete  or  prosecute  the  work.  Thereup- 
on such  representative  entered  into  an  agree- 
ment with  them  modifying  the  written  con- 
tracts, whereby  he  agreed  that  If  they  would 
"go  forward  and  prosecute  the  said  woA  of 
construction,  and  complete  said  contract,"  he 
would  pay  or  cause  to  be  paid  to  them  an 
additional  consideration  therefor,  op  to  the 
full  extent  of  the  cost  of  the  work,  so  that 
they  should  not  be  compelled  to  do  the 
worl£  at  a  loss  to  themselves;  that  In  con- 
sideration of  such  promise  they  agreed  to 
forward  the  work  rapidly,  and  force  the  same 
to  completion,  In  the  manner  provided  In  the 
speclflcations  for  such  work,  and  referred  to 
in  such  contracts.  That  in  reliance  upon  the 
agreement  modifying  the  former  contracts, 
and  in  reliance  upon  such  former  contracts, 
they  did  prosecute  and  complete  the  work 
in  accordance  with  the  contracts  as  so  modi- 
fled  by  the  oral  agreement,  to  the  satisfaction 
of  all  parties  In  interest.  That  such  contracts 
and  the  oral  contract  modifying  them  were 
duly  ratified' by  the  defendant,  and  that  the 
actual  cost  of  such  construction  was  not  less 
than  $30,000  in  excess  of  the  stipulated 
amount  provided  for  in  the  original  written 
contracts. 

It  Is  claimed  by  apiwllant  that  the  complaint 
shows  no  consideration  for  the  alleged  prom- 
ise to  pay  extra  compensation  for  the  woik; 
that  It  la  at  best  simply  a  promise  to  pay 
tbe  contractors  an  additional  compensation  it 
they  would  do  that  which  they  were  already 
legally  bound  to  do.  The  general  rule  is  that 
a  promise  of  a  party  to  a  contract  to  do,  or 
the  doing  of,  that  which  he  la  already  under  a 
legal  obligation  to  do  by  the  terms  of  the 
contract  Is  not  a  valid  consideration  to  sup- 
port tbe  promise  of  the  other  party  to  pay  an 
additional  compensation  for  such  performance. 
1  Chit  Cont  60;  Pol.  Cont.  176;  Leake,  Cont 
021.  In  other  words,  a  promise  by  one  party 
to  a  subsisting  contract  to  the  opposite  party 
to  prevent  a  breach  of  the  contract  on  his  part 
Is  without  consideration.  The  following  cases 
sustain  and  illustrate  the  practical  application 
of  the  rul&  Ayres  v.  Railroad  Co.,  52  Iowa, 
478,  3  N.  W.  622;  McCarty  v.  Association,  61 
Iowa,  287,  16  N.  W.  114;  Lingenfelder  v. 
Brewing  Co.,  103  Mo.  678,  15  S.  W.  844;  Van- 
derbilt  y.  Scbeyer,  91  N.  Y.  382;  Reynolds  v. 
Ntigent,  25  Ind.  328;  Robinson  v.  Jewett,  116 
N,  Y.  40,  22  N.  B.  224;  Wlmer  v.  Worth  Tp., 
104  Pa.  St  817.  If  the  aUegations  of  the 
complaint  when  taken  together,  are  in  legal 
eflTect  simply  that  the  contractora,  finding  by 
the  test  of  experience  In  the  prosecution  of  the 
work  that  they  had  agreed  to  do  that  which 
involved  a  greater  expenditure  of  money 
than  they  calculated  upon,  that  they  had 
made  a  losing  contract  and  thereupon  noti- 
fled  tbe  opposite  party  that  they  were  unable 
to  proceed  with  the  work,  and  be  promised 
them  extra  compensation  if  they  would  per- 


form their  contract  the  case  ia  wtttiin  tbe 
role  stated,  and  the  demurrer  ought  to  bave 
been  sustained  as  to  the  first  cause  of  action. 
It  is  claimed,  however,  by  tbe  respondent, 
that  such  is  not  the  proper  construction  of 
the  complaint  and  that  its  allegations  bring 
the  case  within  the  rule  adopted  in  several 
states,  and  at  least  approved  in  our  own,  to 
tbe  effect  that  If  one  par^  to  a  contract  re- 
fuses to  perform  his  part  of  it  unless  prom- 
ised some  further  pay  or  benefit  than  tbe 
contract  provides,  and  such  promise  is  made 
by  tbe  other  party,  it  is  supported  by  a  T«lld 
consideration,  for  the  making  of  the  new 
promise  shows  a  rescission  of  the  orl^^nal 
contract  and  tbe  substitution  of  another.  In 
other  words,  that  the  party,  by  reusing  to 
perform  his  contract  thereby  subjects  him- 
self to  an  action  for  damages,  and  the  op- 
posite party  has  his  election  to  bring  an  ac- 
tion for  the  recovery  of  such  damages  or  to 
accede  to  the  demands  of  his  adversary  and 
make  the  promise;  and  if  he  does  so  it  is  a 
relinquishment  of  the  original  contract  and 
the  substitution  of  a  new  one.  Monroe  v. 
Perkins,  8  Pick.  305;  Bryant  t.  Lord,  19 
Minn.  386  (Gil.  342);  Moore  t.  Locomotive 
Works,  14  Mich.  266;  Goebel  ▼.  Linn.  47 
Mich.  488,  11  N.  W.  284;  Rogen  v.  Rogers. 
138  Mass.  440,  1  N.  B.  122.  The  doctrine  of 
these  cases  as  it  is  frequently  applied  does 
not  commend  Itself  dther  to  our  judgment 
(^  our  Btsiae  of  justice,  for  whrae  the  refusal 
to  perform  and  the  promise  to  pay  extra 
compensation  for  performance  of  the  con- 
tract are  one  transaction,  and  there  are  no 
exceptional  circumstances  malting  it  equita- 
ble that  an  increased  compensation  should 
be  demanded  and  paid,  no  amount  of  astute 
reasoning  can  change  the  plain  fact  that  the 
party  who  refuses  to  perform,  and  thereby 
coerces  a  promise  from  the  otb&e  party  to 
the  contract  to  pay  him  an  Increased  com- 
I>ensation  for  doing  that  which  he  is  legally 
bound  to  do,  takes  an  unjustifiable  advantage 
of  ttie  necessities  of  the  other  party.  To 
bold,  imder  such  circumstances,  that  the  par- 
ty making  the  promise  for  extra  ctunpenaa- 
tlon  Is  presumed  to  have  voluntarily  elected 
to  rdlnquish  and  abandon  all  of  his  rights 
under  the  original  contract  and  to  substi- 
tute therefor  the  new  or  modified  agreement 
is  to  wholly  disregard  the  natural  Inference 
to  be  drawn  from  the  transaction,  and  in- 
vite parties  to  repudiate  their  contract  ob- 
ligations whenever  they  can  gain  thereby. 
There  can  be  no  legal  presumption  that  such 
a  transaction  is  a  voluntary  resdaslon  or 
modification  of  the  original  contract  for  the 
nattiral  inference  to  be  drawn  from  it  is 
otherwise  In  the  absence  of  any  equitable 
considerations  Justifying  tbe  demand  for  ex- 
tra pay.  In  such  a  case  tbe  obvious  infer- 
ence is  that  the  party  so  refusing  to  perform 
his  contract  ia  seeking  to  take  advantage  of 
the  neoeasities  of  the  other  party  to  force 
from  him  a  promise  to  pay  a  further  sum 
for  that  which  he  is  already  I^^albr  entitled 
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to  recely*.  Snrdy  it  would  be  a  travesty  on 
justloe  to  hold  that  the  party  so  making  the 
promise  for  extra  pay  was  estopped  from 
asserting  that  the  promise  was  without  oon- 
sideration.  A  party  cannot  lay  the  founda- 
tion of  an  estoppel  by  his  own  wrong.  If 
it  be  conceded  that  by  the  new  promise  the 
I>arty  obtains  that  which  he  could  not  com- 
pel, viz.  a  q;>eclflc  performance  of  the  con- 
tract by  the  other  party,  still  the  fact  re- 
mains ttiat  the  one  party  has  obtained  there- 
by only  that  which  he  was  legally  entitled 
to  receive^  and  the  other  party  has  done  only 
that  which  he  was  legally  bound  to  do.  How, 
then,  can  it  be  said  that  the  legal  rights  or 
obllgatioas  of  the  party  are  changed  by  the 
new  promise?  It  is  entirely  competent  tor 
the  parties  to  a  contract  to  modify  or  to 
waive  their  rights  iind«-  It,  and  Ingraft  new 
terms  upon  it,  and  in  such  a  case  the  promise 
of  one  party  is  the  consideration  for  that 
of  the  other;  but  where  the  promise  to  the 
one  la  simply  a  r^ietition  ot  a  sutwisting 
legal  promise  there  can  be  no  consideration 
for  the  promise  of  the  other  party,  and  there 
is  no  warrant  for  inferring  that  the  parties 
have  voluntarily  rescinded  or  modified  their 
contract  But  where  the  party  refusing  to 
complete  his  contract  does  so  by  reason  of 
some  unforeseen  and  substantial  difficulties  in 
the  performance  of  the  contract,  wliich  were 
not  known  or  anticipated  by  the  iiarties  when 
the  contract  was  entered  into,  and  which 
cast  upon  him  an  additional  burden  not  con- 
templated by  the  parties,  and  the  opposite 
party  promises  him  extra  pay  or  benefits  if 
be  will  complete  his  contract,  and  he  so 
promises,  the  promise  to  pay  is  supported  by 
a  valid  consideration.  In  such  a  case  the 
natural  Inference  arising  from  the  transac- 
tion, if  unmodified  by  any  equitable  consid- 
erations, is  rebutted,  and  the  presumption 
arises  that  by  the  voluntary  and  mutual 
promisee  of  the  parties  thrir  respective 
rights  and  obligations  under  the  original  con- 
tract are  waived,  and  those  of  the  new  or 
modified  contract  substituted  for  them. 
Cases  of  this  character  form  an  exception  to 
the  general  rule  that  a  promise  to  do  that 
which  a  party  is  already  legally  bound  to  do 
Is  not  a  sufficient  CMisideration  to  support  a 
promise  by  the  other  party  to  the  contract 
to  give  the  former  an  additional  compenssr 
tlon  or  benefit     1  Whart  Ckmt  {  600. 

On  the  other  liand,  where  no  unforeseen  ad- 
ditional burdens  have  been  cast  upon  a  par- 
ty refusing  to  perform  his  contract,  which 
make  ills  refusal  to  perform,  unless  prom- 
ised further  pay,  equitable,  and  such  refusal 
and  promise  of  extra  pay  are  all  one  trans- 
action, the  promise  of  further  compensation 
is  without  consideration,  and  the  case  falls 
within  the  general  role,  and  the  promise  can- 
not be  legally  enforced,  although  the  other 
party  has  completed  his  contract  in  reliance 
npon  it  This  proposition,  in  our  opinion,  is 
correct  on  principle  and  supported  by  the 
weight  of  authority.    What  unforeseen  diffi- 


culties and  burdens  will  make  a  i>arty'8  re- 
fusal to  go  forward  with  his  contract  equi- 
table, so  as  to  take  the  case  out  of  the  gen- 
eral rule  and  bring  It  within  the  exception, 
must  depend  upon  the  facts  of  each  particu- 
lar case.  They  must  be  substantial,  unfore- 
seen, and  not  within  the  contemplation  of 
the  itarties  when  the  contract  was  made. 
They  need  not  be  such  as  would  legally  Jus- 
tify the  party  in  his  refusal  to  perform  his 
contract,  unless  promised  extra  pay,  or  to 
Justify  a  court  of  equity  in  relieving  him 
from  the  contiact;  for  they  are  sufficient  if 
they  are  of  such  a  character  as  to  render 
the  party's  demand  for  extra  pay  manifest- 
ly fair,  so  as  to  rebut  all  inference  that  he 
Is  seeking  to  be  relieved  from  an  unsatis- 
factory contract,  or  to  take  advantage  of  the 
necessities  of  the  opposite  party  to  coerce 
from  him  a  promise  for  further  compensa- 
tion. Inadequacy  of  the  contract  price  which 
is  the  result  of  an  error  of  Judgment,  and  not 
of  some  excusable  mistake  of  tact,  is  not 
sufficient 

The  cases  of  Meech  v.  City  of  Buffalo,  29  N. 
T.  198,  where  the  unforeseen  difficulty  in  the 
execution  of  the  contract  was  quicksand,  in 
place  of  expected  ordinary  earth  excavation, 
and  Mlchaud  v.  McGregor  (decided  at  the 
present  term)  83  N.  W.  479,  where  the  unfore- 
seen obstacles  were  rocks  below  the  surface 
of  the  lots  to  be  excavated,  which  did  not  nat- 
urally belong  there,  but  were  placed  there 
by  a  third  party,  and  of  the  existence  of 
which  both  parties  to  the  contract  were  ig- 
norant when  the  contract  was  made,  are  il- 
lustrations of  what  unforeseen  difficulties  will 
take  a  case  out  of  the  general  rule.  Do  the 
allegations  of  fact  contained  in  plaintiff's 
first  alleged  cause  of  action  bring  his  case 
within  the  exception?  Olearly  not;  for  elimi- 
nating all  conclusions,  and  considering  only 
the  facts  alleged,  there  is  notliing  to  make 
the  case  esceptional,  other  than  the  general 
statement  that  the  season  was  so  extraordi- 
nary that  In  order  to  do  the  stipulated  work 
it  would  require  great  and  unusual  expense, 
involving  a  large  use  of  powder  and  extra 
time  and  labor  for  the  purpose  of  blasting 
out  the  frozen  earth  and  other  material 
which  was  encountered.  What  the  character 
of  this  material  was  we  are  not  told,  or  what 
the  other  extraordinary  conditions  of  the 
ground  were.  The  court  will  take  Judicial 
knowledge  of  the  fact  that  frozen  ground 
on  the  Missabe  Range,  where  the  work  was 
to  be  performed,  in  the  month  of  February, 
Is  not  unusual  or  extraordinary.  It  was  a 
matter  which  must  have  been  anticipated  by 
the  parties,  and  taken  into  consideration  by 
them  when  this  contract  was  made.  The 
most  that  can  be  claimed  from  the  allega- 
tions of  the  complaint  Is  that  the  contractors 
had  made  a  losing  bargain,  and  refused  to 
complete  their  contract  <uid  the  defendant 
by  Its  representative,  promised  them  that  if 
they  would  go  forward  and  complete  their 
contract  it  would  pay  th«n  aja  tidditional 
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compensation,  8o  tbat  tbe  total  compensatloa 
should  be  equal  to  the  actual  cost  of  the 
work. 

2.  The'  second  cnose  of  action  1»  supported 
bj  a  differoit  and  a  valid  consideration.  It 
fairiy  appears  from  the  allegatlioiis  of  the 
complaint  as  to  this  cause  of  action  that  the 
defendant,  by  changing  its  line  and  by  Its 
defaults,  had  so  far  delayed  the  -work  of 
coastructlon  as  to  legally  excnse  the  contract- 
ors from  their  obligation  to  complete  the 
work  within  the  time  originally  agreed  npoo, 
and  that  to  execute  the  work  within  tmeb 
time  wonld  InrolTe  ao  additional  expenw. 
Tberenpon,  In  consideration  of  their  waiving 
the  defaults  and  the  delays  occasioned  by 
the  defendant,  and  promising  to  complete 
the  work  tn  time,  so  tliat  it  coold  secure  the 
bmda.  It  promised  to  pay  or  give  to  them 
the  extra  compensation.  This  was  a  legal 
consideration  for  snch  promise,  and  the  alle- 
gations of  the  second  general  snbdlvlsi(Hi  of 
the  complaint  state  a  cause  of  action. 

So  much  of  the  order  appealed  from  as 
overruled  the  defendasfa  demurrer  to  the 
supposed  flrst  cause  of  action  in  the  plain- 
tiff's complaint  must  be  reversed,  and  as 
to  so  much  <tf  It  as  overruled  the  demurrer 
to  the  seeond  cause  of  action  it  must  be  af- 
flrmed,  and  the  case  remanded  to  the  dis- 
trict court  of  the  county  of  St  Louis  with 
.the  direction  to  modify  the  order  ai^waled 
from  BO  a«  to  sustain  the  demiurer  as  to  the 
first  cause  of  action,  with  or  without  leave 
to  the  plaintiff  to  amend,  as  such  court  may 
deem  to  be  lust.    So  ordered^ 

BUCK,  J.,  took  no  part. 


HAIiB  V.  LIFE  INDiEMNITT  ft  INVEST- 
MENT CO. 
(Supreme  Court  of  Minnesota.     July  2,  1899.) 
LiFS  iNttmiNoa  —  BnicinE  is  a  DspsNaB  —  Bcnt- 
DBN  or  Pkoof — Question  vob  Jubt — Bu^ 

riClXNOT  O*  EVIDBNCS. 

1.  In  an  action  upon  an  insurance  policy, 
where  tbe  defense  set  up  is  snidde,  the  burden 
of  proving  it  is  upon  the  party  alleging  it,  if  there 
is  no  concession  on  the  part  of  tine  other  party 
that  the  insured  came  to  his  death  by  any  oUi- 
er  than  a  natural  canae. 

2.  Ordinarily  the  love  of  life  is  a  sufficient 
inducement  for  its  preservation,  and,  in  the  ab- 
sence of  proof  that  death  resulted  from  other 
than  natural  causes,  suidde  will  not  be  pre- 
sumed. 

3.  Where  there  is  anr  evidence  reasonably 
l>earing  upon  tbe  points  or  accident,  mistake,  or 
suicide,  the  question  is  one  for  the  jury. 

4.  ]B]Tidence  in  the  case  bearing  upon  the 
question  of  suicidal  intent  on  the  part  of  the  in- 
sured considered,  and  KM  sufficient  to  require 
the  trial  court  to  have  submitted  it  to  tbe  Juiy. 

(Syllabus  by  the  Court) 

Appeal  from  district  oonrt,  Hennepin  comi- 
ty; C.  B.  Elliott,  Judge 

Action  by  J.  W.  Hale  against  the  life  In- 
demnity &  Investment  Company  on  a  policy 
of  life  insurance.  From  an  order  denying 
a  new  trial  after  a  verdict  for  plaintiff,  de- 
fendant appeals.     Reversed. 


James  O.  Pierce,  fOr  t^jpellant  LanabeA 
&  Gammons,  for  reqiondent 

BUCK,  J.  This  action  is  brought  upon  a 
life  insurance  policy  Issned  by  the  defendant 
to  James  B.  Bouse,  and  In  which  the  plaintiff 
claimed  an  interest  Tbe  policy  contained 
this  warranty  on  the  part  of  the  Insured. 
viz.:  "I  vrarrant  and  agree  that  I  will  not 
die  by  my  own  voluntary  act  during  tbe  said 
period  of  two  years."  One  defense  was  tbac 
the  Insured  did,  within  said  period,  ^e  by 
bis  own  voluntary  act  by  taking  Internally 
sufficient  morphine  to  cause  his  death,  with 
Intent  so  to  do.  The  policy  was  Issued  to 
Bouse  on  September  7,  1892,  and  he  died  No- 
vember 25,  1803.  He  was  32  years  of  age 
at  the  time  of  the  insurance,  and  was  ttae 
general  agent  of  the  Hartford  Life  A  Annuity 
Insurance  Company,  residing  at  Minneapolis. 

The  only  material  question  which  we  deem 
it  necessary  to  discuss,  and  that  briefly,  la 
what  the  defendant  denominates  Qie  '^ain 
Issue  of  the  case,"  via.  tbe  question  of  the 
voluntary  self-destruction  of  Rouse.  Wboi 
the  parties  rested  the  court  took  from  the 
Jury  this  question  of  death  by  aniddo,  aaS 
h^d  that  there  was  not  sufficient  erldaice 
to  go  to  the  Jury  upon  tiiat  issue.  In  this 
we  are  of  tbe  opinion  that  the  coort  below 
erred.  The  defendant  contends  that  tbe  evi- 
dence is  conclusive  that  death  was  earned 
solely  by  morphine  poisoning,  while  the  re^ 
spondent  contends  that  "Rouse  was  suiteita? 
from  the  early  stages  of  meningitis,  then 
came  the  morphine,  and  tbe  two  together 
produced  death."  There  is  strung  evidence 
tending  to  prove  that  Rouse  died  solely  from 
the  effect  of  morphine  poisoning.  But  if 
this  la  true,  in  order  that  the  defendant  can 
succeed,  it  must  also  show  that  Bouse  took 
the*  poison  with  suicidal  Intent  The  love  of 
Uf*  is  ordinarily  a  sufficient  inducement  for 
Its  preservation,  and,  tn  the  absence  of  proof 
that  death  resulted  from  other  than  naitural 
causes,  suicide  will  not  be  presumed. 
"Where  the  dead  body  of  the  assured  Is  found 
under  snch  circumstances,  and  with  sodi  in- 
juries, that  the  death  may  have  resulted  from 
negligence,  accident,  or  snlclde,  the  presump- 
tion is  against  suicide,  as  contrary  to  the 
general  conduct  of  mankind,— a  gross  moral 
turpitude,  not  to  be  presumed  In  a  sane  man; 
and  whether  it  was  from  one  or  the  other,  if 
there  Is  any  evidence  bearing  upcm  tbe  point 
It  is  for  the  Jury,  as,  for  Instance,  whether 
the  taking  of  an  overdose  of  laudanum  was 
Intentional,  or  by  mistake."  1  May,  Ins.  (3d 
Ed.)  i  325.  The  rule  is  not  wheither  there  is 
a  preponderance  of  evidence  one  way  or  the 
other,  but  whether  there  is  any  evidence  fair- 
ly and  reasonably  tending  to  break  the  pre- 
sumption against  suicide.  In  this  case  tiiere 
was  sufficient  evidence  to  go  to  the  Jury  as  to 
whether  Rouse  took  the  morphine  as  a  relief 
against  physical  suffering  or  sickneas,  or 
with  suicidal  intent  Its  weight,  under  prop- 
er lUBtructlonB  from,  the  cotuX^was  ifor  tlie 
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jury.  Ab  bearing  In  a  greater  or  leea  degree 
Qpon  thla  question,  tbey  sbonld  have  been 
permitted  to  consider  the  fact  that  np  to  tbe 
time  of  taking  tbe  morpbine  he  waa  In  perfect 
health;  that  be  waa  In  the  prime  of  Mfe  (only 
33  years  old);  that  be  died  suddenly;  his  finan- 
cial condition;  that  bis  life  was  Insured  for 
a  large  amonnt,  In  which  bts  creditor  claimed 
an  insurable  interest,— and  to  ciislder  the 
business  In  which  be  waa  engaged,  and  also 
consider  the  qneetlon  of  whether  there  was 
any  reason  for  his  taking  bis  own  life,  If  he 
did  80.  We  think  that  it  Is  a  presumption 
of  law  that  when  death  may  bare  resulted 
from  acotdent,  mistake,  or  suicide,  it  should 
not  be  presumed  to  be  on  account  of  suicide, 
but  rather  from  accident  or  mistake,  and  that 
In  this  case  tbe  character  of  tbe  OTldence  Is 
such  that  the  defendant  should  not  have 
been  debarred  from  submitting  it  to  tbe  }iiiy 
npon  the  question  of  suicide  by  Rouse.  Of 
course,  as  tbe  suicide  is  set  up  by  the  de- 
fendant, tbe  burden  of  proving  it  as  a  de- 
fense rests  upon  It,  especially  as  there  Is  no 
concession  od.  the  part  of  tbe  plaintiff  that 
Rouse  came  to  his  death  by  any  other  than 
a  natural  canse  Tbe  order  denying  the  mo- 
tion for  a  new  trial  is  reversed. 


ANCHOR  INV.  CO.  v.  COLUMBIA  BLEO- 

TRIC  CO.  et  al. 
(Supreme  Court  of  Mlnoetota.     July  2,  1895.) 

CORPORjlTIOKa — COKSTBECTION  OF  AuT  ICI.S8— M^lX- 
CFACTURIKO  BuSIXBSB. 

The  articles  of  Incorporation  of  the  de- 
fendant corporation  constrned,  and  it  is  htld 
that  such  corporation  was  not  organized  for  the 
purpose  of  doing  only  a  manufacturing  busi- 
ness, and  Aat  its  stockholders  are  liable  to  the 
amount  of  their  stock  for  corporate  debts. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  county; 
'William  Louis  Kelly,  Judge. 

Action  by  the  Anchor  Investment  Company 
against  the  Columbia  Electric  Company  and 
others  to  enforce  the  stockholders'  liability. 
From  an  order  overruling  the  demurrer  of 
some  of  the  defendants,  they  appeal.  Af- 
firmed. 

F.  M.  Catlln,  for  appellants.  Young  &  Llgbt- 
ner,  for  respondent. 

CANTT,  J.  Plaintiff  recovered  a  Judgment 
against  the  Columbia  Electric  Company,  a  cor- 
poration organized  and  created  under  the 
laws  of  this  state.  Execution  was  returned 
nnsatlsfied,  and  thereupon  this  action  was 
commenced,  under  chapter  76,  Gen.  St  1878, 
by  tbe  plaintiff  on  behalf  of  himself  and  all 
other  creditors,  against  the  corporation  and 
Its  stockholders,  for  tbe  appointment  of  a  re- 
ceiver of  the  corporate  assets,  and  tbe  en- 
forcement of  the  constitutional  liability  of  the 
defendant  stockholders.  Five  of  the  defend- 
ants, who  it  Is  alleged  are  stockholders,  de- 
murred to  the  .complaint  on  the  ground  that 
there  Is  another  action  pending  between  the 
same  parties  'or  the  same  cause  of  action, 
and  on  the  ground  that  the  complaint  doea  not 


state  facts  sufficient  to  constitute  a  ca^jse  of 
action.  From  an  (Nrfler  overruling  tbls  de- 
mmrer  they  appeal. 

It  Is  claimed  by  tbe  appellants  that  tbe  com- 
plaint shows  that  the  insolvent  corporation  Is 
exclusively  a  manufacturing  corporation,  and 
that,  therefore,  Its  stockholders  are  exempt 
from  such  liability.  Tbe  complaint  alleges 
that  tbe  nature  of  the  business  of  the  corpora- 
tion, as  expressed  In  its  articles  of  incorpora- 
tion, Is  "to  acquire,  own,  construct.  Install, 
operate,  lease,  and  sell  electric  plants,  sup- 
plies, and  appliances  used  or  to  be  used;  to 
make,  use,  fnmlsh,  and  supply  electric  light, 
power,  and  beat;  to  purchase,  own,  or  ac- 
quire franchises  in  cities,  towns,  and  villages 
In  tbls  state,  or  in  other  states  and  territories, 
for  tbe  manufacture  and  sale  of  electric  or 
other  artificial  light,  power,  and  heat;  to  re- 
ceive In  payment  for  all  work  or  labor  done 
or  material  fui-nlshed  In  the  construction,  al- 
teration, repair,  or  running  of  said  electric 
or  other  artificial  light  power,  and  heat 
plants,  bonds,  stock,  mortgages,  or  other  se- 
curities upon  said  plants,  or  upon  other  real 
or  personal  property,  and  to  sell,  dispose, 
pledge,  or  mortgage  the  same;  to  own  real, 
personal,  or  mixed  property  taken  as  pay- 
ment or  security,  or  on  foreclosure  In  pay- 
ment of  all  debts  or  obligations  due,  or  to  be- 
came due,  to  said  corporation  or  otherwise; 
also,  to  manufacture  and  to  sell  any  and  all 
apparatus,  supplies,  and  appliances  necessary 
or  convenient  to  be  used  In  connection  with 
said  principal  business,  and  tbe  acquiring  and 
controlling  of  any  property,  real,  personal,  or 
mixed.  Including  letters  patent,  and  the  doing 
and  performing  of  any  and  all  acts  necessary. 
Incident,  and  advantageous  to  the  prosecution 
of  said  general  business."  It  seems  to  us 
that  it  is  plain  from  these  articles  that  the 
corporatI«n  was  not  organized  to  do  only  a 
manufacturing  business.  It  Is  to  be  gathered 
from  the  articles  that  one  of  the  main  pur- 
poses was  to  deal  and  speculate  in  electric 
light,  power,  and  heat  plants.  It  had  au- 
thority to  "acquire"  electric  plants.  One  of 
the  definitions  of  "acquire"  given  by  Web- 
ster is  "to  gain  by  any  means";  and,  in  the 
connection  In  which  the  word  is  used  In  these 
articles.  It  seems  to  us  that  Its  meaning  is  as 
broad  as  that  definition.  The  case  comes 
within  the  rule  laid  down  in  First  Nat.  Bank 
V.  Winona  Plow  Co.  (Minn.)  59  N.  W.  997,  and 
cases  there  cited. 

Appellants'  contention  that  sections  12-2'2 
of  said  chapter  76  apply  only  to  "moneyed 
corporations"  is  disposed  of  in  McKusick  v. 
Seymour,  Sabin  &  Co.,  48  Minn.  168,  60  N. 
W.  1114. 

Appellants'  contention  that  the  present 
stockholders  of  an  Insolvent  Incorporation  are 
not  liable  on  their  stock  for  debts  Incurred  be- 
fore they  acquired  such  stock  is  disposed  of 
by  First  Nat  Bank  v.  Wlaona  Plow  Co., 
supra. 

The  other  points  raised  are  wholly  without 
merit    The  order  appealed  froni^^^i^med. 
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NICHOLS  at  SHEPABD  CO.  t.  DBDRICK. 
(Snoreme  Court  of  Minnesota.     Joly  2,  1895.) 

NBOOTIABLB  INSTBOMENTS— PLBADIJia  AKD  PbOOV 
— VahIAXCB  —  CONSIDBIULTIOS  —  EXTBNSION  OF 
TlMB  TOR  PaTMBST  —  COLLATERAL.  BbCOMTT  — 

Statctb  o»  Frauds— Nb-w  Trial. 

1.  The  complaint  stated  a  cause  of  action 
aeainat  the  defendant  on  his  separate  promls- 
•oiT  note.  Held,  proof  on  the  trial  of  the  joint 
and  soveral  promissory  note  of  defendant  and 
a  third  party  is  not  a  material  variance,  at  least 
when  it  appears  that  the  defendant  is  not  sur- 
prised or  misled  thereby. 

2.  An  agreement  to  extend  the  time  of  pay- 
ment of  a  debt  is  sufficient  consideration  for  the 
execution  by  a  third  party  of  bis  note  to  the 
creditor  as  collateral  security  for  the  payment  of 
such  debt. 

3.  A  negotiable  promissory  note  importa 
consideration,  and,  when  made  as  such  collat- 
eral security,  sufficiently  expresses  the  consid- 
eration, so  as  to  comply  with  the  statute  of 
frauds.  .        ,  , 

4.  Edd,  in  this  case  the  court  below  did 
not  abuse  its  discretion  in  refusing  defendant 
a  new  trial  and  leave  to  amend  his  answer.  Or- 
der affirmed. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin 
county;  Charles  B.  Elliott,  Judge. 

Action  by  Nichols  &  Shepard  Company 
against  William  Dedrick  on  a  note.  From 
an  order  vacating  a  grant  of  a  new  trial 
after  a  verdict  for  plaintiff,  and  allowing 
plaintiff  to  amend  the  complaint,  defendant 
appeala     Affirmed. 

W.  H.  Cutting,  for  appellant  Spooner  * 
Taylor,  for  respondent 

CANTY,  J.  In  the  complaint  in  this  ac- 
tion the  plaintiff,  a  corporation,  alleged  that 
defendant  made  and  delivered  to  It  bia  promis- 
sory note,  dated  March  25,  1893,  whereby  he 
agreed  to  pay  to  its  order  the  sum  of  $312  on 
November  1,  1893.  Defendant  In  his  answer 
alleged  that  In  September.  1892,  one  Pobl 
executed  his  note  to  plaintiff,  and  secured  it 
by  a  chattel  mortgage  on  certain  described 
personal  property;  that  this  note  came  due, 
and  Pohl  failed  to  pay  the  same,  and  there- 
after "made  and  executed  the  note  alleged  in 
the  complaint  herein,  and  this  defendant 
signed  the  same  as  surety";  and  that  tbe 
only  consideration  for  tbe  signing  of  said 
note  by  defendant  was  tbe  agreement  of 
plaintiff  to  transfer  to  him  said  note  so  exe- 
cuted by  Pohl  alone,  "secured  as  aforesaid"; 
and  that  plaintiff  has  failed  to  carry  out  its 
contract  and  transfer  said  laat-named  note 
to  defendant  On  tbe  trial,  plaintiff  offered 
In  evidence  the  Joint  and  several  note  of  de- 
fendant and  Pobl,  corresponding  in  all  other 
re&pects  to  the  note  described  in  the  com- 
plaint This  note  was  received  in  evidence 
against  defendant's  objection  and  exception 
that  it  was  inadmissible  under  tbe  pleadings. 
Plaintiff  bad  a  verdict  Defendant  moved 
for  a  new  trial,  which  was  granted,  on  tbe 
ground  that  It  was  error  to  receive  said  note 
In  evidence,  for  tbe  reason  that  the  same  is 
a  material  variance  from  the  cause  of  action 
set  np  in  tbe  complaint    Thereupon  plain- 


tiff made  a  motion  for  leave  to  amend  iu 
complaint  to  ccmform  to  tbe  facts  proved,  for 
a  rehearing  of  said  motion  tot  a  new  trial, 
and  that  said  motion  for  a  new  trial  be  de- 
nied. This  motion  was  in  all  respects  grant- 
ed, tbe  amendment  to  tbe  complaint  was  al- 
lowed, the  order  granting  a  new  trial  set 
aside,  and  a  new  trial  denied.  From  this  or- 
der defendant  appeals. 

1.  We  are  cited  to  no  authority  wlilch  holds 
that  proof  of  tbe  Joint  and  several  note  of  the 
defendant  and  a  third  party  is  a  material 
variance  from  a  cause  of  action  on  tbe  sepa- 
rate note  of  the  defendant  We  are  of  tbe 
opinion  that  It  Is  not  such  a  vailanoe,  at 
least  when  it  appears  that  the  defendant  is 
not  surprised  or  misled  thereby,  wbicb  suffi- 
ciently appears  in  this  case. 

2.  There  is  evidence  tending  to  prove  that 
as  a  consideration  for  the  making  at  this  note 
by  defendant  and  Pobl,  tbe  plaintiff  agreed 
to  extend  the  time  of  payment  of  the  original 
note  made  by  Pobl  alone.  This  is  a  suffi- 
cient consideration  for  tbe  execution  of  tbe 
note  by  defendant  1  Brandt  Sur.  (2d  Kd.) 
i  18.  In  this  respect  tbia  case  differs  tram 
that  of  Bank  v.  BeU,  32  Minn.  409,  21  N.  W. 
470. 

3.  A  negotiable  promissory  note  imports 
consideration,  and  when  such  a  note  la  made 
by  a  mere  surety  to  tbe  creditor  of  tbe  prin- 
cipal debtor,  to  secure  his  debt  it  sufficiently 
expresses  the  .consideration,  so  as  to  comply 
with  the  statute  of  frauds.  Of  course,  if 
there  was  In  fact  no  consideration,  that  may 
tte  set  up  as  a  defense. 

4.  In  opposition  to  plaintiff's  said  motion, 
defendant  filed  a  counter  affidavit  stating 
that  on  March  24,  1894,  plaintiff.  In  another 
action,  recovered  Judgment  against  Pohl  for 
the  amount  due  on  said  original  note  and  two 
other  notes,  executed  by  him  to  plaintiff  in 
tbe  same  transaction,  and  that  on  July  20. 
1804,  a  satisfaction  of  this  Judgment  was  filed 
in  tbe  office  of  the  register  of  deeds  of  Wright 
county.  Defendant  asked,  on  that  motion, 
that  if  plaintiff  be  allowed  to  amend  its  com- 
plaint he  be  allowed  to  amend  his  answer  set- 
ting up  this  payment  of  tbe  original  note,  for 
wbicb  tbe  note  In  suit  Is  collateral  security. 
The  refusal  of  the  court  below  to  allow  tbe 
defendant  so  to  amend  his  answer  and  have 
another  trial  is  assigned  as  error.  Respond- 
ent on  the  argument,  made  an  explanation 
as  to  how  this  satisfaction  came  to  be  so 
filed,  and  claimed  that  said  Judgment  against 
Pohl  has  never  been  paid  or  satisfied,  and  ap- 
pellant does  not  seem  to  dispute  these  ex- 
planations; but  we  must  try  this  case  on  tbe 
record,  not  on  such  verbal  statements. 

If  an  amendment  of  the  complaint  was 
necessary  In  wder  to  sustain  the  verdict,  it 
would  perhaps  have  been  an  abuse  of  dis- 
cretion for  the  trial  court  to  grant  such 
amendment  after  a  new  tria}  was  granted, 
and  refuse  defendant  the  right  to  amend  his 
answer  by  setting  up  such  new  matter,  and 
to  have  another  ti'iat  But  as  no  such  amend- 
ment of  tbe  complaint  was  in  fact  necessary. 
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U  was  error  to  grant  a  new  trial  on  the 
ground  of  a  material  yariance.  Plaintiff  was 
entitled  to  have  this  error  corrected  without 
amending  its  complaint,  and  the  order  giv- 
ing it  leave  so  to  amend  its  complaint  In  fact 
sranted  it  no  favor.  For  this  reason,  we  are 
of  the  opinion  that  the  court  did  not  abuse  its 
discretion  in  refusing  to  allow  defendant  to 
amend  bis  answer  as  a  condition  attached  to 
plaintiff's  right  to  amend  its  complaint  This 
disposes  of  all  the  questions  in  the  case 
worthy  of  consideration,  and  the  order  ap- 
pealed from  is  affirmed. 


DAVIS  V.  RED  RIVER  LUMBER  00. 
(Supreme  Court  of  Minnesota.    July  2,  1895.) 

AssBssMBitT   or  Damages — Notiob   to   AovEiias 
Party— JcDOHEST. 
Section  243,  c  66,  Gen.  St  1878  (sec- 
tion 5387,   Gen.  St  1^),  provldea  that,   "on 
jndgment  for  plaintiff  on  an  issne  of  law,  the 
plaintiff  may  proceed  in  the  manner  prescribed 
by  tho  statute  on  failure  to  answer,  when  the 
summons  was  personally  served."    Held,  in  an 
action  of  tort  tne  plaintiff  is  not  entitled  to  pro- 
ceed under  this  section  to  assess  his  damages, 
without  notice  to  a  defendant  who  has  appeared 
in  the  action,  and  a  judgment  entered  on  such  as- 
sessment is  irregular,  and  will  be  set  aside. 
(Syilabos  by  the  Conrt) 

Appeal  from  district  court.  Folk  county; 
Frank  Ives,  Judge. 

Action  by  E.  O.  Davis  against  the  Red  Riv- 
er Lumber  CJompany  to  recover  damages. 
From  an  order  denying  a  motion  to  set  aside 
a.  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Wilson  &  Van  Derltp,  for  appellant  H. 
Steenerson,  for  respondent 

CANTY,  J.  This  Is  an  action  for  damages 
claimed  to  have  been  suffered  by  plaintiff, 
and  caused  by  the  dumping  by  d^endant. 
Into  the  Red  Lake  river,  of  sawdust  and  mill 
refuse,  which  were  carried  down  stream  and 
deposited  in  an  excavation  which  plaintiff 
was  making  oa  the  bank  of  the  river  for  the 
foundation  of  a  building.  Defendant  de- 
murred to  the  complaint  on  the  ground  that 
it  did  not  state  facts  sufScient  to  constitute 
a  cause  of  action.  From  an  order  overrul- 
ing the  demurrer,  defendant  appealed  to  this 
court  The  appeal  was  argued  at  the  last 
term  of  this  court,  before  four  of  the  Judges 
thereof,  and,  the  court  being  equally  divided, 
the  order  of  the  court  below  was  affirmed 
without  the  handing  down  of  any  written 
opinion.  After  the  order  of  affirmance  was 
filed,  the  plaintiff,  on  the  9th  day  of  Novem- 
ber, 1894,  served  on  defendant's  attorney  no- 
tice of  taxation  of  costs  in  this  court,  and  de- 
fendant's attorney  admitted  service  in  the 
following  form:  "Personal  service  of  the 
within  notice  admitted  this  9th  day  of  No- 
vember, 1894."  It  appears  that  the  copy  of 
the  notice  so  served  stated  that  plaintiff 
would  apply  to  tax  his  costs  on  November 
11th,  which  was  Sunday,  while  it  appears 


that  in  the  original  notice  the  figure  "2"  was 
written  over  the  figure  "1,"  so  that  the  notice 
fixed  the  time  for  taxing  costs  on  November 
12th.  Plaintiff  taxed  his  costs  on  Monday, 
November  12th,  entered  judgment  in  this 
court,  and  on  the  16th  day  of  November  filed 
the  mandate  of  this  court  in  the  court  be- 
low. On  the  Ist  day  of  December,  without 
notice  to  defendant  plaintiff  applied  to  the 
judge  of  the  court  below  to  have  his  damages 
assessed,  and  the  judge  assessed  his  dam- 
ages in  the  sum  of  $510,  the  amount  claimed 
In  the  complaint,  and  ordered  judgment  for 
plaintiff  for  that  sum  and  costs.  On  the  28th 
day  of  November  plaintiff  served,  by  mail, 
notice  of  taxation  of  costs  in  the  court  below 
on  defendant's  attorneys,  which  was  receiv- 
ed by  them  on  November  30th.  They  im- 
mediately wrote,  asking  tor  an  extension  of 
time  to  answer,  to  which  plaintiff's  attorney 
made  no  response  until  December  4th,  after 
he  had  taxed  costs  pursuant  to  said  notice, 
and  entered  judgment  The  defendant  did 
not  appear  in  or  opiwse  this  taxation,  and  up 
to  this  time  did  not  appear  in  or  oppose  any 
of  the  proceedings  since  the  filing  of  said  or- 
der of  affirmance  In  this  court  On  Decem- 
ber eth  defendant  served  notice  of  a  motion 
to  set  aside  said  judgment  and  for  leave  to 
answer,  supported  by  the  affidavits  of  his 
attorneys,  stating  that  they  paid  no  attention 
to  the  notice  of  taxation  of  costs  in  the  su- 
preme court,  because  the  day  fixed  for  such 
taxation  was  Sunday,  and  that  they  had  no 
notice  or  knowledge  of  any  of  the  subse- 
quent proceedings  until  they  received  said 
notice  of  taxation  in  the  district  court,  and 
did  not  know  until  that  time  that  the  case 
had  been  remanded  from  the  supreme  court. 
This  motion  was  heard  by  the  court  below 
(m  December  22d,  and,  from  an  order  deny- 
ing the  motion,  defendant  aiq>ealed. 

The  order  appealed  fnMn  must  be  reversed. 
It  was  error  to  assess  plaintiff's  damages 
without  notice  to  defendant  Section  243, 
c.  66,  Oen.  St  1878  (section  5387,  Gen.  St 
1894),  provides  that  "on  judgment  for  the 
plaintiff  on  an  issue  of  law,  the  plaintiff  may 
proceed  in  the  manner  prescribed  by  the 
statute  <Mi  failure  of  the  defendant  to  an- 
swer, when  the  summons  was  j;>ersonally 
served."  It  is  contended  by  plaintiff  that 
this  entitles  him  to  proceed  to  assess  his 
damages  In  the  manner  provided  by  section 
210,  Gen.  St  1878  (section  5354,  Gen.  St 
1894),  without  notice  to  defendant  We  will 
say,  in  answer  to  this,  that  section  72,  Gen. 
St  1878  (section  5212,  Gen.  St  1894),  pro- 
vides that,  "after  appearance,  a  defendant 
Is  entitled  to  notice  of  all  subsequent  pro- 
ceedings." These  three  sections  must  be 
construed  together.  The  defendant  was  en- 
titled to  notice  of  the  application  for  assess- 
ment of  damages,  and  it  was  error  to  assess 
the  same  without  giving  such  notice.  Wheth- 
er or  not  the  court  below  abused  its  discre- 
tion in  denying  to  defendant  leave  to  an- 
swer we  cannot  determine  up<Ht  the  record. 
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It  does  not  appear  from  the  return  on  this 
appeal  when  the  order  overrnllng  the  de- 
murrer was  filed,  or  whether  or  not  that  or- 
der gave  defendant  leave  to  answer,  or,  if 
so,  on  what  terms,  or  bow  long  after  the 
filing  of  that  order  the  appeal  therefrom  was 
taken.  We  cannot  tell  to  what  extent  de- 
fendant was  guUty  of  laches  before  it  took 
Its  first  appeal,  or  whether  it  had  at  that 
time  a  right  to  answer.  Bnt  as  the  eonrt  be- 
low erred  in  holding  that  the  assessment  of 
damages  and  judgment  entered  thereon  was 
regular  and  valid,  and  this  error  may  hare 
influenced  the  exercise  of  his  discretion  In 
denying  the  motion  for  leave  to  answer, 
leave  will  be  ^ven  to  defendant  to  apply 
again  to  the  court  below  for  leave  to  answer. 
The  order  appealed  from  is  reversed,  the 
assessment  of  damages  set  aside,  and  leave 
is  given  defendant  to  renew  its  motion  in  the 
conrt  below  for  leave  to  answer. 


CITY  OP  ST.  PATTL  v.  LAWTON. 
(Supreme  Court  of  Minneaota.    Jnly  2,  1895.)' 

SoxvBNOSBs-  LioENis— Hbalth  OniosB's 
Pbkhit. 
A  regulation  of  the  health  department  of 
the  city  of  St  Paul  prohibited  "licensed  per- 
sons" from  doing  certain  scavenger  works  "with- 
out a  permit  first  obtained  from  the  health  offi- 
cer."   It  nowhere  appeared  what  license  was  re- 
quired, or  that  any  persons  were  prohibited  from 
doing  such  work  without  socfa  license.    Tbe  de- 
fendant was  chained  with  having  violated  such 
regulation   by  doing  such   work  without  such 
permit.     It  was  not  alleged  or  proved  that  he 
was  a  licensed  person.    Held,  a  conviction  cannot 
be  sustained. 
(Syllabus  by  the  Court) 

Appeal  from  municipal  court  of  St  Paul; 
John  Twohy,  Judge. 

Ransom  M.  Lawton  was  convicted  of  vio]at< 
Ing  the  regulations  of  the  board  of  health  of 
the  city  of  St  Paul,  and  appeals.    Reversed. 

John  L.  Townley  and  P.  O.  Godfrey,  for  ai>- 
pellant  F.  A.  Pike,  L.  J.  Dobner,  and  B.  J. 
Darragb,  for  respondent 

CANTY,  J.  Defendant  was  convicted  in  the 
mnniclpal  court  of  St  Paul  of  the  offense  of 
causing  and  permitting  the  contents  of  a  cer- 
tain privy  vault  situated  in  that  city  to  t)e  re- 
moved without  first  having  obtained  a  permit 
therefor,  and  contrary  to  the  regulations  of 
the  board  of  health  of  that  city.  From  tbe 
judgment  entered  on  such  conviction,  he  ap- 
peals. Chapter  341,  Sp.  Laws  1887,  establish- 
ed the  'Uealth  Department"  of  St  Paul.  Sec- 
tion 5  provides  that  the  commissioner  of 
health  "shall  exwcise  a  general  supervision 
over  the  sanitary  condition  of  the  city."  Sec- 
tion 26  provides  that  "the  said  commissioner 
shall  make  rules  and  regulations  for  the  gov- 
ernment of  the  quarantine  or  health  of  the 
city,  as  from  time  to  time  he  shall  deem 
necessary."  Section  0  provides:  "It  shall  be 
the  duty  of  tbe  commissioner  of  health  to  en- 


force all  tbe  laws  of  tbe  state  and  ordlumces 
of  the  dty  of  St  Paul  relating  to  tbe  sanitary 
regulations  of  the  city,  and  cause  all  nui- 
sances to  be  abated  with  reasonable  prompt- 
ness, •  •  •  and  to  cause  ail  prlTies  to  be 
cleaned  and  kept  in  good  condIttc»."  Section 
10  provides  for  serving  a  notice  In  wiitlng 
on  the  owner,  occupant,  or  agent  of  any 
premises  upon  which  any  such  Dadsanee  is 
found,  requiring  him  to  abate  tbe  same,  and 
"if  such  owner,  occupant  or  agent  shall  neg- 
lect or  refuse  to  comply  with  the  reqoire- 
ments  of  such  order  within  the  time  Bpecifie<l, 
he  shall  be  subject  to  a  penalty  hereinafter 
provided."  A  subsequent  section  provides  the 
penalty.  In  December,  18S1,  the  dty  covncU 
passed  Ordinance  No.  809,  entitled  "An  or- 
dinance prescribing  rules  and  regulations  for 
the  health  department  of  tbe  city  of  St 
Paul,"  section  54  of  which  prohibits  tbe  re- 
moval of  tbe  contents  of  any  such  privy  vaolt. 
"unless  according  to  a  permit  or  tbe  regula- 
tions of  the  said  department  of  health."  Sec- 
tion 71  prohibits  the  conveying  of  any  garb- 
age or  otho'  oftensive  sobstanoe  wltbln  the 
city,  except  In  close,  tight  boxes,  or  recepta- 
cles so  made  and  kept  that  no  ofTenaive  odors 
can  exhale  therefrom.  A  similar  provision  is 
found  in  section  1  of  Ordinance  Na  S6SL 

On  the  trial  In  tbe  court  below,  a  document 
purporting  to  be  a  c«-tified  copy  of  a  regula- 
tion of  the  health  department  was  introduced 
in  evidence  by  the  prosecution,  which  regula- 
tion reads  as  follows:  "Sec.  106l  No  Ucen.<$ed 
person,  company  or  corporation  shall  within 
the  city  of  St  Paul  remove,  or  cause  to  t>e 
removed,  the  contents  of  any  pilv7  vault, 
sink  or  private  drain,  without  a  permit  from 
the  health  officer."  It  is  neither  alleged  nor 
proved  that  defendant  was  a  "licsised  per- 
son." It  is  contended  by  appellant  that  this 
regulation  applies  only  to  "licensed  persons," 
that  It  does  not  appear  that  he  is  such  a  per- 
son, and  tliat  therefore  he  is  not  wltbin  the 
regulation,  and  is  not  required  to  obtain  a 
permit  Our  attention  has  not  been  called  to 
any  provision  of  statute,  ordinance,  or  health 
regulation  which  requires  scarengers  in  St 
Paul  to  obtain  a  license^  as  distininilshed 
from  such  permit,  and  what  is  meant  by  the 
term  "licensed  person,"  In  said  health  regu- 
lation, does  not  appear.  This  regulation  ap- 
pears as  section  106,  and  it  does  not  other- 
wise appear  whether  or  not  there  are  other 
regulations  of  the  health  department;  but,  for 
the  purposes  of  this  case,  it  is  fair  to  pre- 
sume that  there  are  at  least  105  secticms  more 
of  such  regulations,  not  offered  in  evidence. 
Under  the  circumstances  we  cannot  presume 
that  the  word  "licensed,"  as  here  used,  means 
nothing,  and  should  be  rejected  as  sorplus- 
age.  For  this  reason  we  must  hold  that  the 
defendant  Is  not  within  the  regulation,  is  not 
required  to  take  out  a  permit,  and  that  the 
city  has  failed  to  make  out  a  case  against 
him,  and  the  judgment  should  be  reversed. 

It  is  suggested  by  respondent  that  tbe  city 
council  has  attempted  to  give  to  another  con- 
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cern  tbe  exclaslve  right  to  do  tbls  class  of 
BcaTeni^  work  within  the  city,  and  that  the 
word  "Ucenaed,"  as  naed  In  aaid  section  106, 
refers  to  the  concern  so  licensed.  We  do  not 
see  that  counsel  baa  helped  his  case  any  by 
this  suggestion,  as  we  fail  to  see  how  the  dty 
can  grant  such  a  monopoly.  It  Is  true  that 
stringent  police  regulations  are  necessary  In 
dealing  with  this  class  of  sanitary  matters, 
but  we  cannot  see  that  such  a  mmiopoly  Is 
necessary.  This  disposes  of  the  ease,  and  it 
is  not  neceosaiy  to  consider  all  the  points 
discussed;  but,  for  the  purjMse  of  another 
trial,  we  will  add  that  If  the  defendant  is 
within  the  class  of  persons  reauired  to  take 
out  a  permit  beftore  removing  the  contents  of 
such  a  yault  he  is  not  excused  from  demand- 
ing the  permit  merely  because  he  was  refused 
such  a  permit  in  another  ease.  Neither  has 
the  health  officer  any  arbitrary  discretion  by 
which  be  can  withhold  the  permit  from  a 
suitable  person  properly  equipped  to  do  the 
work. 
Judgment  reversed. 


8TATB  ex  nL  FLINT  v.  FLINT. 

(Sapreme  Court  of  Minnesota.    July  2,  ISOB.) 

Nkw  Triai.— RsTiKWPsonvB  Acts— CosTOST  o* 

ICwoB  Cbiui, 

1.  Wlien  an  action  or  ether  judicial  proceed- 
ing has  been  tried,  ind  a  decision  rendered,  the 
legislature  cannot,  by  an  act  snbsequently  passed, 
grant  a  new  trial,  or  a  trial  de  novo. 

2.  So  far  as  senate  file  No.  662,  passed  at 
the  last  session  of  the  legislatnre,  aH>Ues  to  de- 
cisions rendered  prior  to  its  passage,  in  habeas 
corpus  proceedings  brought  by  one  parent  against 
the  other  to  recover  custody  of  a  child  it  is  nn- 
constitwtioDal  and  void. 

(SylUbns  by  the  OonrC) 

Appeal  from  district  court,  Ramsey  oonnty; 
O.  E.  Otis,  Judge. 

Habeas  corpus  on  the  relation  of  George  J. 
Flint  against  Ellen  Flint  for  the  custody  of 
a  minor  child.  From  a  Judgment  for  respond- 
ent, relator  appealed.  On  motion  to  dismiss 
notice  of  triaL    Motion  granted. 

M.  B.  Tyler  and  B.  M.  Card,  for  relator. 
C.  D.  &  T.  D.  O'Brien,  for  respondent 

CANTY,  J.  Belator  and  respondent  are 
husband  and  wife,  who  for  some  time  past 
have  been  living  separate  and  apart  from 
each  other  In  the  dty  of  St  Paul.  They  have 
a  child  of  the  age  of  four  years,  In  the  cus- 
tody of  its  mother,  the  resiwndent  Belator 
sued  out  a  writ  of  habeas  corpus  directed  to 
respondent  for  the  purpose  of  getting  the  cus- 
tody of  the  child.  A  trial  was  thereupon  had, 
and  thereafter,  on  the  16th  day  of  February, 
1885,  the  court  below  filed  Its  order  award- 
ing the  custody  of  the  child  to  respondent 
From  this  order,  <m  the  IStta  of  March  last, 
rriator  appealed  to  this  court.  Thereafter  an 
act  of  the  legislature  was  passed,  and  on 
April  26th  last  approved  by  the  governor,  be- 


ing senate  file  No.  6S2,  which  provider  that, 
on  appeal  from  a  final  order  in  a  habeas  oar- 
pus  proceeding,  the  clerk  of  the  district  court 
shall  make  true  copies  of  the  petition,  writ, 
return,  and  decision,  and  certify  all  of  the 
same  to  the  supreme  court  Section  3  pro- 
vides that  the  appeal  may  be  brought  (»  for 
trial  In  the  supreme  court  at  any  time  on 
from  5  to  IS  days'  notice.  It  further  provides: 
"The  said  appeal  shall  be  tried  In  the  supreme 
court  In  the  same  manner  as  If  the  original 
writ  of  habeas  corpus  bad  been  granted  and 
Issued  oat  of  that  court,  and  upon  such  hear- 
ing said  court  shall  make  and  give  final  judg- 
ment therein.  And  If  the  person  in  whose 
behalf  the  wrtt  was  applied  for  Is  a  mln<v 
child  of  tender  years,  the  court  shall  as  a 
part  of  its  judgment  determine  the  person  or 
party  who  is  entitled  to  control  and  dh-ect 
the  education  and  training  of  such  child." 
Section  4  provides:  "Sec.  4.  The  provisions 
ot  sections  2  and  3  of  this  act  shall  apply 
to  and  govern  all  proceedings  on  appeals  here- 
tofore brought  Into  this  court  from  the  order 
of  a  district  court  district  judge  or  a  court 
commissioner  and  which  have  not  been 
brought  to  a  hearing  before  the  supreme 
court."  Appellant  proceeded  under  this  stat- 
ute to  bring  the  case  on  for  trial  de  novo  In 
this  court  at  a  certain  day  of  the  present 
term.  Bespondent  appeared  on  that  day,  and 
moved  to  dismiss  the  notice  of  trial  and  the 
proceedings  In  this  court,  on  the  ground  that 
said  act  of  the  legislatore  is  unconstitutional. 
We  are  of  the  (pinion  that  ■"  f>r  as  this  act 
of  the  legislatnre  attempts  to  grant  a  new 
trial,  or  a  trial  de  novo.  In  this  proceeding, 
it  is  nnconstitutionaL  Before  the  passage  of 
tbls  act  neither  party  to  this  proceeding  was 
entitled  to  a  second  trial  as  a  matter  ot  right 
either  in  the  same  proceeding  or  in  another 
proceeding.  In  the  same  ooort  or  in  another 
eomt;  and  the  decision,  when  rendered,  was 
a  binding  adJndlcatkMi,  which  estopped  both 
parties,  until  set  aside  for  cause  judicially 
found  in  the  same  court  or  on  appeaL  State 
V.  Bechdel,  37  Minn.  380,  34  N.  W.  834.  This 
was  the  status  of  the  decision  in  this  case 
when  the  act  of  the  legislature  was  passed 
which  attempted  ipso  facto  to  grant  a  new 
trial.  The  legislature  has  no  more  power  to 
grant  a  new  trial  In  snch  a  case  than  It  would 
have  to  render  the  original  dedslon.  One  is 
as  much  a  judicial  act  as  the  other.  It  is 
well  settled  that  the  legislature  cannot  thus 
encroach  on  the  power  of  the  judiciary,  and 
grant  a  new  trial  in  an  action  or  proceeding 
which  has  been  tried,  and  a  decision  ren- 
dered, before  tbe  act  was  passed.  3  Am.  & 
Eng.  Bnc.  I.iaw,  681,  682;  Black,  Const  Pro- 
hib.  i  187;  Oooley,  Const  I  Am.  9S.  For  these 
reasons  tlie  motion  to  dismiss  the  notice  of 
trial  Is  granted,  and  a  trial  de  novo  Is  denied; 
bat  the  appeal  may  stand,  and  be  brought  on 
for  hearing  in  the  same  manner  as  other  ap- 
peals to  this  court,  if  appellaat  sees  fit  so  ta 
proceed. 
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TLANO  MANUF'G  CO.  t.  HAIXBERO  et  al. 
(Supreme  Court  of  Minnesota.    July  2,  1885.) 

BbPLBYIN — SUFPIOIXKOT  OV  COMPLAINT — CHATTBL 

MORTOIQ  ES— Ck)NDlTION8— D  RtkWt — 

MOKTOAOB  OF  CKOPS. 

1.  In  an  action  of  replevin  brought  hj  the 
mortgaeee  to  recover  possession  of  the  mort- 
gaged property,  hdd,  the  complaint  states  a 
cause  of  action. 

2.  A  chattel  mortgage  provides  that  the 
mortgagor  is  entitled  to  possession  until  default 
in  the  mortgage,  and  that  the  mortgagee  may 
take  po88e«8[ion  of  the  mortgaged  property  "if 
any  attempt  be  made  to  dispose  of  or  remove 
said  property  or  any  part  thereof."  Brld.  where 
there  is  in  fact  a  breach  of  this  condition,  the 
mortgagee  in  taking  possession  on  account  of 
such  breach  is  not  attempting  to  declare  a  default 
arbitrarily  or  without  just  cause,  within  the 
meaning  of  section  4145,  Gen.  St  1894. 

3.  A  chattel  mortgage  executed  on  the  15th 
day  of  August  of  one  year,  mortgaging  the  crops 
to  be  grown  the  next  year,  is  not  void  by  reason 
of  the  provisions  of  section  4164,  Gen.  St  1894. 

(Syllabus  by  the  Court) 

Appeal  frcHn  district  court,  Kittson  county; 
Frank  Ires,  Judge. 

Replevin  by  the  Piano  Manufacturing  Com- 
pany against  Betsey  Hallberg  and  another. 
From  orders  sustaining  demurrers  to  the 
complaint,  plaintiff  appeals.     Reversed. 

Alley  &  Konzoi  and  Wm.  Watts,  for  appel- 
lant H.  Steenerson  and  W.  B.  Rowe,  for  re- 
spondoits. 

CANTY,  J.  This  is  an  actltm  of  replevin. 
The  plaintiff  corporation'  claims  the  right  of 
possession  under  and  by  virtue  of  the  provi- 
slons  of  a  certain  chattel  mortgage  made  to  It 
by  the  defendants.  A  copy  of  this  mortgage 
is  set  out  in  the  complaint  It  Is  dated  Au- 
gust IS,  1893,  and  mortgages  some  farm  ma- 
chinery, two  C0V7S,  and  "all  crops  of  every 
name,  nature,  and  de8crii>tlon  now  growing, 
sown,  or  to  be  sown,  and  to  be  grown,  culti- 
vated, and  barvested  during  the  year  1894," 
on  a  certain  described  quarter  section  of  land. 
The  mortgage  provides  that  the  mortgagor 
shall  have  possession  until  default  in  the 
mortgage,  which  was  given  to  secure  the  pay- 
ment of  two  promissory  notes,  each  for  $80.- 
90,  and  10  per  cent  Interest  thereon,  each  of 
the  same  date  as  the  mortgage,  one  due  No- 
vember 1,  1894,  and  the  other  November  1, 
1895.  Plaintiff  alleges  that  on  October  26, 
1894,  '^y  mistake,  the  sum  of  $67.79  was  re- 
ceived In  full  payment"  of  the  first  note,  and 
the  note  was  then  delivered  up  to  defendants, 
but  that  there  Is  still  due  on  the  same  the 
sum  of  $10.20,  which  was  demanded  on  dis- 
covery of  said  mistake,  and  Ijefore  the  com- 
mencement of  this  action.  The  mortgage  fur^ 
ther  provides  that  the  mortgagee  may  take 
possession  of  the  mortgaged  property  "If  any 
attempt  be  made  to  dispose  of  or  remove  said 
property  or  any  part  thereof."  It  Is  alleged 
In  the  cMnplalnt:  "That  the  grain  raised  and 
harvested  on  said  above-described  tract  dtnv 
Ing  the  season  of  1894  consisted  of  about  1,- 
700  bushels  of  wheat  700  bushels  of  oats,  and 


100  bushels  of  barley,— all  of  which  has  been 
sold  and  disposed  of  by  said  defendants, 
mortgagors,  and  without  the  consent  of  this 
plaintiff,  and  in  violation  of  the  terms  of  said 
mortgage,  save  and  except  ICO  bushels  of 
wheat  500  bushels  of  oats,  and  00  bushels  of 
barley,  which  Is  now  tbr^hed  and  in  gran- 
ary on  the  farm  of  said  dtfendants."  To  this 
complaint  the  defendants  separately  demur- 
red, on  the  ground  that  it  does  not  state  facts 
sufficient  to  constltnte  a  cause  of  action,  and 
from  orders  sustaining  the  demurrers  plaintiff 
appeals. 

Taking  the  allegatlonB  of  the  complaint  as 
true,  It  sufficiently  appears  that  there  is  a 
small  balance  due  on  the  first  note,  which 
lias  not  been  paid.  This  came  due  Novem- 
I>er  1,  1894,  after  which  date  this  action  was 
commenced.  The  failure  to  pay  the  balance, 
at  least  after  such  demand,  constitutes  a  de- 
fault which  entitles  plaintiff  to  the  posses- 
sion of  the  property.  But  even  if  the  first 
note  had  been  fully  paid,  we  are  not  prepared 
to  say  that  the  complaint  would  not  still  state 
a  cause  of  action,  for  the  reason  that  defend- 
ant disposed  of  a  part  of  the  mortgaged  prop- 
erty. It  seems  like  a  very  unbusinesslike 
transaction  to  mortgage  the  <Top  of  1894  to 
pay  a  note  not  due  until  the  fail  of  1895,  and 
especially  is  this  so  when  the  mortgagor  stip- 
ulates that  any  attempt  on  his  part  to  remove 
or  diqxMe  of  any  part  of  the  crop  of  1891 
shall  constitute  a  default  In  the  mortgage. 
But  we  cannot  make  a  new  contract  for  the 
partlea  If  in  this  respect  there  Is  any  mis'- 
take  in  the  mortgage,  the  defendant  may  set 
np  the  tacts  in  his  answer,  and  ask  to  have 
the  mcMtgage  reformed. 

Taking  possession  for  breach  of  such  a  con- 
dition against  disposing  of  the  mortgaged 
property.  Is  not  declaring  a  default  arbitrari- 
ly or  without  Just  cause,  within  the  meaning 
of  the  provisions  of  section  4145,  Gen.  St. 
1894.1 

Neither  does  this  mortgage  attempt  to  mon- 
gage  the  crops  for  more  than  one  year  in  ad 
vance,  and  is  not  void  as  to  the  crop  of  1S!M 
by  reason  of  the  provisions  of  section  4154 
of  said  statute,'  as  claimed  by  respondents. 

This  disposes  of  the  case.  The  order  ap- 
pealed from  is  reversed,  but  as  there  appears 
to  be  but  little  merit  In  the  cause  of  action 

I  Such  section  reads  as  follows:  "N»  mor- 
gagee,  nor  any  one  claiming  under  him,  shall 
have  any  right,  arbitrary,  or  without  just  cause. 
based  upon  the  actual  existence  of  facts,  to  de- 
clare any  of  the  conditions  or  stipulations  of 
a  mortgage  broken  prior  to  the  time  of  default 
in  the  payment  of  such  mortgage,  or  prior  to 
the  time  when  the  conditions  of  suiA  mortgage 
should  be  performed." 

*  Such  section  reads  as  follows:  "The  mort- 
gaging of  crops  before  the  seed  thereof  shall 
have  been  sown  or  planted,  for  more  than  one 
year  in  advance,  is  hereby  forbidden,  and  all 
securities  or  mortgages  hereafter  executed  on 
such  crops  are  declared  void  and  of  no  effect: 
provided,  this  act  shall  not  apply  to  mortgages 
given  upon  crops  to  secure  part  or  all  of  ibt 
purchase  price  of  lands  upon  which  said  crops 
may  be  sown  or  planted. 
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set  up  In  the  complaint,  appellant  will  not  be 
allowed  any  statutory  costs  in  this  court  Or- 
der reversed. 


ALDRICH  T.  GRAND  RAPIDS  CYCLB  CO. 
(Supreme  Court  of  Minnesota.  Jul^  2,  1885.) 
Opinion    ETinsNCB— Verdict— REtusu.  to  Rb- 

CBITB— UlBCBBTION  OF  CoBBT. 

L  Mere  opinion  oTldence  as  to  yalne,  thougli 
nncontradictea,  kdd  not  concIuslTe. 

2.  After  the  jury  had  retired  to  consider 
their  verdict,  they  returned  into  conrt,  and  pre- 
sented a  verdict  wholly  unjustified  by  the  evi- 
dence. From  subsequent  proceedings  it  suffi- 
ciently appears  that  it  was  not  the  verdict  in- 
tended to  be  rendered  by  the  jury,  field,  un- 
der all  the  drcnmstances,  the  judge  did  not  abuse 
his  discretion  in  refusing  to  receive  the  verdict, 
and  in  sending  the  jury  hack  to  reconsider  their 
verdict 
(Syllabus  by  the  Ccnrt) 

Appeal  from  district  court,  Hennepin  coon- 
ty;   Henry  G.  Hicks,  Judge. 

Action  by  Emma  A.  Aldrich,  doing  busi- 
ness as  Aldrlcb  &  Co.,  against  the  Grand 
Rapids  Cycle  Company,  to  recover  commis- 
sion&  From  an  order  denying  a  new  trial 
after  a  verdict  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

George  R.  Roblnstm,  for  appellant  S.  A. 
Reed,  for  resiMndent 

CANTZ,  J.  The  defoidant  dMivered  to 
plaintiff  a  nnmber  of  bicycles  to  sell  on  10 
per  cent  commission.  Plaintiff  sold  61  of 
these  for  12,781,  for  wlilch  she  Is  entitled  to 
a  commission  of  $273.10.  There  Is  also  due 
her  |30  for  advertising  for  defendant  She 
has  paid  defendant  $1,436.73,  leaving  a  bal- 
ance due  defendant  of  $991.15.  Both  parties 
admit  these  facts.  Plaintiff  brought  this  ac- 
tion to  recover  a  commission  for  assisting  de- 
fendant to  sell  a  large  number  of  other  bicy- 
cles to  one  Field  for  the  price  of  $11,290,  and 
asked  judgment  for  a  balance  In  excess  of 
said  sum  of  $991.15,  after  setting  off  the 
same  against  a  part  of  her  claim.  The  Jury 
returned  a  verdict  for  defendant,  on  Its  coun- 
terclaim, for  the  sum  of  $710.09,  and  from 
an  order  denying  her  motion  for  a  new  trial 
plaintiff  appeals. 

The  court  itft  to  the  jury  the  questions 
whether  or  not  Pratt,  the  defendant's  agent 
employed  plaintiff  to  assist  him  in  making 
the  sale  to  Field,  and  whether  or  not  Pratt 
bad  authority  from  defendant  so  to  employ 
plaintiff.  Under  the  evidence,  these  were 
both  qnestlons  for  the  jury,  and  the  jury 
must  necessarily  have  found  in  favor  of 
plaintiff  on  both  questions,  so  that  on  these 
points  she  lias  no  cause  to  complain.  One  of 
plaintiff's  witnesses  testified  that  the  usual 
commission  for  selling  goods  on  commission 
was  from  7%  to  10  per  cent.,  and  that  a  rea- 
sonable charge,  under  the  circumstances  of 
this  case,  for  bringing  Field  and  Pratt  to- 
>rether,  and  assisting  In  making  the  sale  to 
Field,  would  be  10  per  cent  of  the  amount  of 
the  sale.    It  is  true  that  tills  evidence  was 


not  contradicted  by  any  evidence  offered  on 
behalf  of  defendant,  but  such  opinion  evi- 
dence la  not  conclusive,  even  though  uncon- 
tradicted, Stevens  v.  City  of  Minneapolis,  42 
Minn.  136,  43  N.  W.  842;  Olson  v.  OJertsen, 
42  Minn.  407,  44  N.  W.  30.  We  find  no  error 
In  the  charge. 

After  the  jury  had  retired  to  consider  their 
verdict  they  returned  with  a  verdict  for 
plaintiff  for  the  sum  of  $307.  Thereupon  the 
following  proceedings  took  place.  "The 
Court:  You  cannot  find  for  any  such  sum  as 
that  gentlemen.  There  can  only  be  found. 
In  any  event  $1,129  for  the  plaintiff,  and 
$991.15  Is  to  be  deducted  from  it  •  *  * 
You  will  return,  gentlemen.  (After  the  jury 
retired  the  court  requested  that  they  be 
brought  into  court  whereupon  the  following 
proceedings  took  place:)  The  Court:  Have 
you  that  verdict  with  you,  gentlemen,  that 
yon  had?  (The  verdict  was  handed  to  the 
court)  The  Osurt:  It  occurred  to  me,  after 
you  went  out,  that  I  could  shorten  this  mat- 
ter, if  that  verdict  was  your  verdict.  If  I  can 
get  at  your  Intention.  A  Juror:  We  want  to 
take  that  amount  out  of  the  $991.15,  and  fig- 
ure the  Interest  The  Court:  What  I  want  to 
get  at  In  open  court  is  the  fact  Do  I  under- 
stand, gentlemen,  that  you  desire  to  find  that 
the  plaintiff's  services  were  of  the  value 
stated  In  here?  The  Foreman:  Yes,  sir. 
The  Court:  Thai  let  me  tell  you  how  to 
make  up  your  verdict  Set.  down  $991.- 
15.  From  that  deduct  your  $307.  Was 
that  amount  of  the  suTlces  without  Interest 
or  with  interest  gentlemen?  The  Foreman: 
Without  Interest  The  Court:  Mr.  Clerk, 
poll  the  jury  on  that  question.  The  questien 
will  be,  gentlemen,  was  it  your  intention,  by 
this  verdict  to  find  the  value  of  the  services 
of  the  plaintiff  was  $307?  And,  as  the  clerk 
calls  each  of  your  names,  answer  'Yes'  or 
'No.'  (The  clerk  then  polled  the  Jury,  and 
each  juryman  answer  In  the  affirmative.) 
The  Court:  Now,  deduct  $307  from  $901.15. 
That  leaves  $684.15.  Add  Interest  on  that  at 
the  rate  of  7  per  cent  per  annum  since  the 
iBt  day  of  April,  and  that  would  be  the 
amount  of  your  verdict  In  favor  of  the  de- 
fendant. You  may  return  now  for  the  pur- 
pose of  computing  that  (The  foregoing  pro- 
I  ceedings,  and  all  thereof,  were  taken,  and 
each,  together  with  each  statement  of  the 
conrt  to  the  Jury,  severally  excepted  to,  and 
the  exception  allowed;  and  thereupon  the 
jury  returned  a  verdict  in  favor  of  the  de- 
fendant and  against  plaintiff,  which  was  re- 
ceived by  the  court,  and  filed  therein.)"  Un- 
der the  rule  laid  down  In  Tarbox  v.  Gotzian, 
20  Minn.  139  (Gil.  122),  the  first  verdict  was 
not  complete,  the  jury  had  not  become  func- 
tus officio,  and  it  sufficiently  appears  that  It 
was  not  In  fact  the  verdict  intended  to  be 
rendered  by  the  jury.  Appellant's  contention 
that  the  action  of  the  court  amounted  to 
setting  aside  the  first  verdict  without  a  mo- 
tion for  a  new  trial,  and  in  violation  of  her 
right  to  be  heard  on  such  a  motion.  Is  not 

Digitized  by  LjOOQIC 


1116 


NORTHWESTERN  UEPORTER,  VoL  68. 


(Minn. 


well  founded.  It  docs  not  appear  that  the 
so-called  first  verdict  ever  became  In  fact  a 
verdict.  Under  the  circumstances,  the  judge 
did  not  abuse  his  discretion,  in  sending  the 
jury  baclL  to  reconsider  their  verdict.  We  do 
not  wish  to  be  understood,  however,  as  hold* 
ing  that  the  Judge  had  a  right  to  poll  the 
jury  oa  a  verdict  which  they  had  not  yet 
presented,  or  "rendered,"  aa  it  is  stated  in 
section  233,  c  66,  Gen.  St  1878  (section 
5377,  Gen.  St  1894).  This  point  is  not  made 
by  appellant  and,  if  it  was,  we  do  not  see 
that  it  would  avail  her,  under  the  exceptions 
she  has  taken.  She  could  not  wait  until  the 
judge  had  polled  the  jury,  speculate  on  the 
result  and  then,  if  tliat  result  was  unfavora- 
ble to  her,  except  to  the  action  of  the  jvdge, 
as  she  appears  to  have  done  in  this  case. 
The  order  appealed  from  Is  afllrmed. 


BASIKA  V.  CHICAGO.  ST.  P.,  M.  &  O.  R. 
CO. 

(Supreme  Court  of  Minnesota.    July  S,  189S.) 

Jddomeitt— Res  Jitdioata— Ismans  to  Hirob 
Child— Loss  or  Bbkviois. 

1.  The  general  rale  that  the  judgment  of  a 
court  having  jorisdlction  of  the  subject-matter, 
of  the  parties,  and  the  process,  and  rendered 
directly  tipon  the  point  m  question.  Is  condu- 
8ire  between  the  same  parties,  is  not  applicable 
when  the  same  person,  though  a  party  in  both 
suits,  is  such  in  different  capacities,— in  the 
one,  occupying  a  distinctively  representative 
position,  such  as  an  administrator,  or  as  s  gen- 
eral or  an  ad  litem  guardian;  in  the  other,  as 
an  individual. 

2.  Bdd,  in  an  action  brought  by  a  father,  in 
his  individual  right,  to  recover  for  loss  of  serv- 
ices, for  expenses  incurred,  and  for  compensa- 
tion for  care  and  trouble  sustained,  by  him, 
growing  out  of  injuries  to  his  minor  son,  alleged 
to  have  been  the  result  of  defendant's  careless- 
ness and  neeligence,  that  a  judgment  tendered 
in  favor  of  defendant  in  a  prior  action,  brought 
under  the  provisions  of  Gen.  St  1894,  i  5164, 
by  the  father,  is  not  a  bar  to  a  recovery. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  St  Ixrals  c«ran- 
ty;  S.  H.  Moer,  Jndg& 

Action  by  Joseph  Bamlia  against  the  Chi- 
cago, St  Paul,  Minneapolis  &  Omaha  Rail- 
road Company.  From  an  order  denying  a 
new  trial  after  a  verdict  for  plaiutitr,  defend- 
ant aivpeals.     Affirmed. 

J.  U  Washburn,  for  appellant  J.  W.  Rey- 
nolds, for  respondent 


COLLINS,  J.  Plaintiff  brought  this  acUon 
to  recover  for  loss  of  services,  for  expenses  in- 
cnrred  by  him  in  procuring  medical  attend- 
ance, and  for  compraisation  for  the  care  and 
trouble  sustained  by  him,  grovring  out  of  cer- 
tain injuries  to  his  minor  son,  allied  to  have 
been  the  result  of  the  carelessness  and  neg- 
ligence of  d^endant's  servants  when  (^)erat- 
Ing  one  of  its  trains.  Prior  to  its  commence- 
ment  he  had  brought  suit  against  defendant 
nader  the  provisions  of  Gen.  St  1894,  |  6164, 


to  recover  for  the  injuries  sustained  by  the 
minor;  the  case  had  been  bronght  to  trial;  a 
verdict  rendered  for  defendant  on  wliich  a 
judgment  had  been  duly  altered  and  docket- 
ed; and  no  appeal  had  been  taken  tb^^from. 
The  single  question  is  whether  the  Judgment 
In  the  first  action  is  a  bar  to  jdaintllTs  right 
of  recovery  in  this. 

The  statute  under  which  the  former  action 
was  brought  authorizes  a  father,  or  a  mother. 
In  certain  contingencies,  to  maintain  an  action 
to  reoorer  damages  for  injuries  sustained  by 
a  minor  child.  Damages  sustained  by  a 
parent  by  reason  of  tlie  injuries,  sucta  as  loss 
of  services,  are  not  recoverable  In  such  an 
action.  Gardner  y.  Kdlogg,  23  Minn.  463. 
The  action  is  soldy  for  the  beneflt  of  {he 
child,  and  the  plaintiff  parent  has  no  Inter- 
est In  the  amount  reoorered.  Sadi  plaintiff 
simply  b<dds  the  amount  of  the  recovery  in 
trust;  and  for  the  puriwse  of  protecting  the 
real  party  in  Interest,  and  that  the  trust  may 
be  enforced,  the  equitable  powers  of  the 
court  are  ample,  and.  If  necessary,  will  lie 
exercised.  The  judgment  in  such  an  action 
Is  a  bar  to  any  subsequent  proceedings  by  the 
child,  or  In  Its  Interest  Lathrop  ▼.  Schntte 
(this  term)  63  N.  W.  493. 

To  make  a  Judgment  pleaded  in  bar  a  tech- 
nical bar.  It  must  appear  to  Iiave  bem  l>e- 
tween  the  same  parties.  And  the  general 
rule  that  the  Judgment  of  a  court  having  Ju- 
risdiction of  the  subject-matter,  at  the  par- 
ties, and  the  process,  and  rendered  dlrectiy 
upon  the  point  In  question,  is  condosive  l>e- 
tween  the  same  parties,  is  not  appUeable  when 
the  same  person,  though  a  iHtrty  in  both 
suits,  is  such  In  different  capacities,— in  the 
one,  occupying  a  distinctively  representative 
position,  sach  as  an  admlBistrator,  or  aa  a 
general  guardian,  w  as  a  guardian  ad  litem: 
In  the  other,  as  an  IndlvIdnaL  For  In  an  actios 
brought  by  a  person  as  an  adrninlstrator,  or 
as  a  guardian,  general  or  special,  he  Is  not  a 
party,  properly  spealdng,  although  he  Is  nnm- 
inaliy.  The  real  party  la  the  estate  he  msv 
represent  as  administrate',  or  the  minor  lii 
whose  behalf  he  as  guardian  prosecutes  tb« 
action.  In  another  suit  brought  to  enfoivf 
an  individual  demand  or  right  he,  tn  con- 
templation of  law,  is  a  distinct  person,  and  a 
stranger  to  the  prior  proceedings  and  Jods- 
ment  1  Heorm.  Estop.  {  94.  and  cases  dted: 
Furlong  V.  Banta  (Sup.)  29  N.  Y.  Sapp.  9S.'.; 
Guy  T.  Lumber  Co.,  93  Tenn.  213,  23  S.  W. 
972;  Wilton  v.  Railroad  Co.,  125  Mass.  130; 
Karr  t.  Parks,  44  Cal.  46;  Bradley  v.  An- 
drews, SI  Vt  525;  McNamam  y.  Logan,  100 
Ala.  187,  14  South.  175.  No  real  distlnctioD 
in  resi)ect  to  the  representatlye  capacity  in 
which  actions  are  brought  by  ardmlnlatratom. 
general  guardians,  or  guardians  ad  litem,  and 
by  parents  in  the  Interest  of  their  minor  chil- 
dren, can  be  pointed  out  The  Judgment 
against  the  plaintiff  In  the  former  action, 
iirought  under  the  statute,  was  not  a  bar  to  s 
recovery  in  this.     Order  affirmed. 
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STATE  ex  rpl.  BT.AKEMAN  ▼.  PROBATE 

COURT  or  HKNNBPTN  COUNTY  et  al. 
(Supreme  Court  of  Mionesota.    July  5,  1895.) 

CEBTIORAItl— WRBII     LlES— EXBCtrrOKg— WlDOW'B 
AlXOW&NOE. 

The  probate  comt  made  an  ex  parte  order, 
making  the  widow  an  allowance  oot  of  the  per- 
BozuU  estate  of  her  deceased  hnaband  for  her 
maintenance  during  the  settlement  of  the  estate, 
and  directing  the  executor  to  pay  such  allowance 
out  of  ttxe  penonal  estate.  The  executor  moved 
the  court  to  vacate  or  modify  the  order,  on  the 
ground  that  there  was  no  personal  estate  out  of 
which  to  i>ay  It  The  probate  court  denied  the 
motion,  and  on  the  appeal  of  the  executor  the 
district  conrt  affirmed  the  action  of  the  probate 
court  Thereupon  the  probate  court  made  an 
order  requiring  the  executor  to  pay  the  allow- 
ance in  accordance  with  the  terms  of  the  original 
order.  Held,  that  certiorari  will  not  lie  to  re- 
view this  last  order;  that  the  executor's  remedy 
was  by  appeal  from  the  order  refusing  to  va- 
cate or  modify  the  order  making  the  allowance. 
(Syllabus  by  the  Court) 

Gertlorarl  to  probate  court,  Hennepin  coim- 
ty;  John  H.  Steele,  Judge. 

Certiorari  on  the  relation  of  Frederick  W. 
Blakeman,  executor  of  the  last  will  and  teata- 
ment  of  William  Blakeman,  deceased,  agalnat 
the  probate  court  of  Hennepin  county,  Minn., 
Hon.  John  H.  Steele,  Judge,  and  another,  to 
review  an  order  directing  the  payment  of  an 
■allowance  to  the  widow  of  decedent.  Writ 
denied. 

F.  B.  Ban,  for  petitioner.  Cbaries  B. 
Holmes,  for  respondents. 

MITCHELL,  J.  In  the  estate  of  WUliam 
Blakeman,  the  probate  court,  on  the  ex  parte 
■application  of  the  widow  of  tbe  deceased, 
made  an  order  making  her  an  allowance  of 
$50  a  month  out  of  the  personal  estate  of  tbe 
deceased  for  the  maintenance  of  berself  and 
family  during  the  settlement  <tf  the  estate, 
and  directing  the  executor  to  pay  the  same. 
Sobseqnently  the  executor  moved  tbe  probate 
court  to  vacate  or  modify  tbe  order,  for  the 
reason  that  there  was  no  personal  estate  from 
which  to  pay  tbe  allowance.  That  court  bav- 
Ing  denied  the  motion,  tbe  executor  appealed 
to  the  district  court,  where  the  action  of  tbe 
probate  court  was  affirmed.  Tberenpon  tbe 
probate  court,  on  the  motion  of  the  widow, 
made  an  order  requiring  tbe  execntor  to  pay 
her,  on  or  before  a  day  named,  the  monthly 
allowance  according  to  tbe  terms  of  tbe  orig- 
inal order  of  that  court  This  application  Is 
for  a  writ  of  certiorari  to  review  this  last 
order.  We  are  of  opinion  that  tbe  writ  will 
not  lie;  that  tbe  execntor's  remedy  Is  by  ap- 
peal trom  tbe  oMer  of  tbe  district  conrt  af- 
firming tbe  action  of  tbe  probate  court  In  re- 
fusing to  vacate  or  modify  tbe  order  making 
tbe  allowance.  Tbe  order  now  sought  to  be 
reviewed  by  certiorari  is  purely  one  to  enforce 
the  original  order  making  tbe  allowance.  If 
the  original  was  correct,  it  ought  to  be  en- 
forced; and,  if  It  was  erroneous,  the  remedy 
is  by  appeal  from  tbe  order  refusing  to  vacate 
-or   modify   it    State  t.   Probate   Court,   61 


Minn.  241,  03  N.  W.  463,  relied  on  by  the  re- 
lator, is  not  In  point  The  order  reviewed  by 
certiorari  In  that  case  was  one  refusing  to 
direct  tbe  payment  of  a  claim  against  tbe 
estate  out  of  a  particular  fund,  on  tbe  ground 
that  the  fund  was  not  apjdlcable  to  the  pay- 
ment of  such  claims.  There  was  no  right  of 
appeal  by  which  that  question  could  be  re- 
viewed. But  In  this  case  the  error,  If  any, 
was  In  the  order  refusing  to  vacate  or  modify 
the  order  making  the  allowance;  and  from 
that  order  an  appeal  will  lie  first  to  the  dis- 
trict court  and  then  to  this  court.  It  Is  evi- 
doit  that  tbe  relator  Is  now  seeking  to  raise 
on  certiorari  tbe  same  question  which  he 
raised,  and  bad  a  right  to  raise,  on  tbe  appeal 
to  the  district  oonrt    Writ  denied. 


CITT  OF  DULUTH  v.  DIBBLEE. 
(Supreme  Conrt  of  Minnesota.    July  5,  1895.) 
Vaoation    or    Jddohbnt— Mdnicipal   Corpoba- 

nOMS— ASSBSSUBNT  rOB  iKrKOVBMEKTS — 

JoBisDicTioN  or  District  Court. 

1.  Hdd,  that  there  was  no  abuse  of  discre- 
tion on  part  of  the  trial  conrt  in  denying  appel- 
lant's motion  to  vacate  the  judgment  and  for 
leavb  to  interpose  objections  to  the  assessment 
for  which  the  judgment  was  rendered. 

2.  Under  the  i^ovislons  of  the  charter  of  the 
dty  of  Dulnth,  the  failure  of  the  board  of  public 
works  to  establish  a  street  grade  or  a  sewer 
system  before  oonstmcting  a  sewer,  or  the  fail- 
ure to  give  the  required  notices  of  the  meeting 
to  make  an  assessment  to  defray  the  expenses  of 
its  construction,  and  of  application  for  its  con- 
firmation by  the  district  court,  do  not  affect  the 
Jurisdiction  of  the  district  court  to  render  final 
judgment  against  the  property  for  the  amount 
of  the  assessment  Fitzhugh  v.  City  of  Du- 
luth  (Minn.)  59  N.  W.  1041,  followed. 

8.  The  provisions  of  the  charter  relating  to 
the  confirmation  of  the  assessment  and  to  the 
rendition  of  judgment  against  the  property  by 
the  district  court  are  not  unconstitutional  on  the 
ground  that  they  do  not  constitute  "due  process 
of  law."  No  seizure  of  the  property  by  the 
court  is  necessary  other  than  is  involved  in  the 
institution  of  tne  proceedings  in  accordancs 
with  the  requirements  of  the  statute. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  St  Lonls 
county;  Charles  L.  Lewis,  Judge. 

In  the  matter  of  tbe  application  of  tbe  city 
comptroller  of  the  dty  of  Dulutb  against 
Heniy  Dlbblee  for  Judgment  In  a  tax  pro- 
ceeding. There  was  a  Judgment  for  appli- 
cant, and,  from  an  order  denying  a  motion  to 
vacate  tbe  aame^  defendant  appeals.  Af- 
■flrmed. 

M.  Douglas  and  Blllson,  Oongdon  8c  Dick- 
inson, for  appellant  Page  Morris,  for  re- 
spondent 

MITCHELL,  J.  This  appeal  is  from  an 
crder  of  the  district  court  denying  tbe  mo- 
tion of  appellant,  Dlbblee,  to  vacate  and  set 
aside  tbe  Judgment  theretofore  entered  in 
this  proceeding  against  certain  lots  owned  by 
him,  and  for  leave  to  answer.  The  assess- 
ment was  made  January  18,  1892;  confirmed 
January  30,  1892;  Judgment  for  tbe  amount 
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thereof  rendered  by  the  district  court  Fehru- 
ary  8,  1893;  the  property  Bold  on  the  Judg- 
ment to  the  city  May  10,  1893,  and  the  ap- 
pdlant's  motion  to  vacate  the  Judgment  and 
for  leave  to  answer  was  not  made  until  Au- 
gust, 1894.  The  court  below,  although  satis- 
fied that  the  proposed  defense  of  appellant  to 
the  application  for  Judgmoit  was  a  valid  and 
meritorious  one,  denied  his  motion,  on  the 
ground  that  a  sufficient  showing  had  not  been 
made  to  Justify  it,  in  the  exercise  of  its  dis- 
cretion, in  opening  the  Judgment.  The  Judge 
may  have  stated  the  case  too  strongly  In  say- 
ing that  it  would  have  been  an  abuse  of  dis- 
cretion to  graut  the  motion;  yet,  assuming 
that  the  Judgment  was  valid,  we  are  clearly 
of  opinion  that  there  was  no  abuse  of  discre- 
tion in  dmying  It  All  summed  up,  appel- 
lant's excuse  for  not  sooner  objecting  to  the 
assessment  Is  that  he  is  a  nonresident;  that 
he  did  not  know  of  the  assessment  until  May, 
1894;  that  his  agent  or  agents  In  Duluth, 
through  whom  he  paid  his  taxes,  never  In- 
formed him  of  it;  that,  having  been  advised 
that  all  asaeasments  were  payable  at  the 
county  treasurer's  office,  be  made  inquiries  at 
that  office,  and  was  not  aware  of  the  change 
In  the  law  making  such  assessments  payable 
at  the  city  comptroller's  office.  Unless  we 
are  to  establish  dlflCerent  rules  for  resident 
and  nonresident  property  owners,  this  show- 
ing Is  not  such  as  to  require  a  court.  In  the 
exercise  of  Its  discretion,  to  grant  relief  by 
opening  the  Judgment  after  the  lapse  of  so 
long  a  time.  It  Is  not  necessary  to  consider 
what  would  have  been  the  rights  of  appellant 
as  a  nonresident  had  his  application  beoi 
made  within  one  year  after  the  rendition  of 
the  Judgment. 

2.  The  appellant  contends,  however,  that  he 
was  entitled  to  have  the  Judgment  vacated 
aa  a  matter  of  right,  because  it  was  abso- 
lutdy  void  for  want  of  Jurisdiction  in  the 
court  to  render  it.  The  objections  to  th*  va- 
lidity of  the  Judgment  go— First,  to  the  valid- 
ity of  the  prior  proceedings  in  making  and 
confirming  the  assessment;  and,  second, to  the 
validity  of  the  statute  providing  for  the  con- 
Irmatlon  of  the  assessment,  and  subsequently 
for  the  rendition  of  Judgment  therefor  against 
the  land,  by  the  district  court  The  objec- 
tions fUllng  under  the  first  head  are:  (1) 
No  street  grade  or  sewer  system  embracing 
the  lands  In  question  had  been  established 
prior  to  the  time  of  constructing  the  sewer 
for  which  tbe  assessment  was  made;  (2)  that 
tbe  assessment  was  made  on  an  Illegal  basis, 
to  wit  according  to  area  instead  of  ben^ta; 
(3)  that  the  prc^erty  was  in  no  way  bene- 
fited by  the  improvement  being  in  no  way 
connected  with  tbe  sewor,  and  more  than  a 
mile  distant  from  it;  (4)  that  only  nine 
days'  notice  was  given  of  the  meeting  of  the 
board  of  public  works  for  the  purpose  of  mak- 
ing the  assessment  whereas  the  law  required 
ten  days'  notice;  (5)  a  like  defect  In  the  no- 
tice given  by  the  board  of  public  works  of  the 
application  to  the  district  court  for  the  con- 


firmation of  the  assessment  It  is  also  urged 
that  the  provisions  of  the  statutes  relating  to 
the  confirmation  of  assessments  by  the  disbict 
court  are  Invalid;  but  as  this  raises  the  same 
question  Involved  In  the  objection  urged  as 
to  the  validity  of  that  part  of  the  statute  as- 
suming to  give  the  court  Jurisdiction  to  ren- 
der final  Judgment  we  shall  leave  tbe  two 
to  be  hereafter  considered  together.  That 
none  of  these  grounds  of  objection  go  to  the 
Jurisdiction  of  the  court  to  render  final  Judg- 
ment was  determined  adversely  to  appellanf ■ 
contention  In  the  <a8e  of  FItzhugh  v.  City  of 
Duluth  (Minn.)  59  N.  W.  1041.  Gounsd  at- 
tempt to  distinguish  that  case  from  this,  bat 
we  fall  to  see  apy  room  for  such  distinction. 
It  is  true  that  In  that  case  the  attack  on  tbe 
Judgment  was  collateral,  while  in  the  pres- 
ent case  it  Is  direct  But  that  is  immaterial: 
for,  If  a  Judgment  Is  v(^d  for  want  of  Juris- 
diction In  the  court  rendering  It  it  Is  assail- 
able collaterally  as  well  as  directly.  One  of 
the  counsel  for  appellant  rests  his  attack 
(aside  from  the  alleged  invalidity  of  the  stat- 
ute) on  the  Jurisdiction  of  the  court  to  render 
Judgment  on  the  Invalidity  of  tbe  confirma- 
tion of  the  assessment  contending  that  it  15 
only  a  confirmed  assessment  for  which  th« 
court  has  Jurisdiction  to  render  Judgment, 
while  the  failure  to  previously  establish  a 
gnrade  (which  was  the  fact  in  the  Fitzhugb 
Oase)  Is  a  mere  Irregularity,  which  does  not 
go  to  the  Jurisdiction  of  the  court  But  the 
logic  of  counsel's  argument  necessarily  leads 
to  the  conclusion  that  defects  or  omisBlons  la 
making  the  assessment  would  go  to  the  Juris- 
diction of  the  court  as  well  as  defects  or  omis- 
sions in  the  confirmation  of  it;  for.  If  it  U 
only  a  legally  confirmed  assessment  for  which 
the  court  has  Jurisdiction  to  render  Jodgmeni. 
then,  on  the  same  principle,  It  Is  only  an  as- 
sessment legally  made  that  the  court  has  Ju- 
risdiction to  confirm,  and  an  assessment  can 
only  be  legally  made  by  the  board  of  public 
works  after  a  street  grade  and  a  sewer  sys- 
tem have  been  established.  Therefore  It  li 
only  for  an  assessment  thus  In  all  respects 
legally  made  that  the  court  has  Jurlsdlctl<« 
to  render  Judgmoit  Indeed,  when  coimsd 
comes  to  ask  the  court  to  reconsldo:  the  de- 
cision In  the  Fitzhugb  Case,  this  is  exactly 
the  position  which  he  Is  compelled  to  take. 
But,  if  all  prior  proceedings  were  in  all  re- 
spects regular,  there  wotild  be  no  need  of 
any  final  Judgment  The  rendition  of  It 
would  be  a  mere  idle  ceremony.  The  Juris- 
diction of  a  court  consists  of— First  authority 
over  the  subject  matter;  and,  second,  author- 
ity over  the  parties  concerned.  In  this  case 
the  first  comes  from  the  statute,  which  deci?- 
nates  the  particular  proceeding  as  one  of 
which  tbe  court  may  take  cognizance  when 
the  parties  are  properly  before  It  The  sec- 
ond comes  from  the  proper  histltution  of  the 
proceedings,  and  the  griving  to  tbe  parties 
concerned  the  notice  required  by  tbe  statutp. 
The  Improvement  in  this  instance  was  one 
of  the  class  or  kind  which  the  board  of  pub- 
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Uc  works  had  a  right  to  make,  and  for  which 
they  had  a  right  to  make  assessments.  That 
gives  the  oouri:  Jorisdlctlon  of  the  subject- 
matter.  Whether  In  doing  so  the  board  had 
first  established  a  grade  and  sewer  syston, 
and  whether  the  assessment  had  been  legality 
confirmed,  were  matters  which  did  not  go  to 
the  Jvirlsdlctlon  of  the  court  over  the  subject- 
matter;  and  the  giving  of  the  notice  re- 
quired by  the  statute  gave  It  jurisdiction  of 
all  parties  concerned. 

3.  The  appellant's  second  contention  Is  that 
BO  much  of  the  charter  of  the  cit?  of  Duluth 
aa  relates  to  the  confirmation  of  assessments 
and  the  rendering  of  final  judgment  therefor 
by  the  district  court  is  void  under  the  state 
and  federal  constitutions,  because  the  method 
by  whl(A  such  court  is  authorized  to  acquire 
jurisdiction  does  not  constitute  due  process  of 
law.  It  is  not  claimed  that  the  notices  to 
parties  concerned  provided  for  by  the  charter 
are  not  sufficient  to  constitute  due  process  of 
law.  Neither  is  it  claimed  that  the  proceed- 
ings would  not  constltate  due  process  of  law 
if  had  before  some  administrative  board  or 
body.  But  the  contention  Is  that,  the  legisla- 
ture having  seen  fit  to  appeal  to  a  court  to 
conduct  tbe  proceedings,  it  was  incumbent  on 
them,  in  order  to  constitute  due  process  of 
law  and  give  the  court  jurisdiction,  to  adopt 
a  procedure  appropriate  to  that  class  of  judi- 
cial proceedings;  that,  so  far  as  conducted  In 
court,  it  is  a  strictly  judicial  proceeding  in 
rem;  that  in  judicial  proceedings  in  rem  the 
seizure  of  the  res,  either  actual  or  construc- 
tive, is  essential  to  the  jurisdiction  of  the 
court  over  the  subject-matter;  that  under  this 
charter  there  is  no  provision  for  the  seizure  of 
the  res  (the  property),  either  actual  or  cod- 
stmctlve,  by  the  court.  By  reference  to  sec- 
tions 9  and  10  of  diapter  5  of  the  city  charter 
it  will  be  fotmd  that  the  notice  of  the  applica- 
tion for  the  confirmation  of  the  assessment  Is 
to  be  given  by  the  board  of  public  works,  and 
that  notice  of  application  for  judgment  is  to 
be  given  by  the  city  comptroller;  that  upon 
confirmation  the  assessment  roll  Is  to  be  filed 
in  the  office  of  the  board  of  public  works, 
and  not  with  the  clerk  of  the  court;  that, 
while  the  notice  for  the  implication  for  judg- 
ment is  required  to  contain  a  description  of 
the  lands,  no  list  of  them  Is  required  to 


be  filed  in  court  at  the  date  of  the  notice, 
and  none  Is  required  to  be  filed  until  proof  of 
the  publication  is  filed  on  the  day  of  hearinK- 
It  seems  to  us  that  counsel  falls  to  /tppredate 
the  precise  nature  of  these  proceedings. 
They  are  but  an  exercise  of  the  power  of  tax- 
ation. The  confirmation  of  the  assessment 
and  the  rendition  of  judgment  for  the  amount 
by  the  court  are  not  "judicial,"  in  the  strict 
sense.  They  are  but  steps  In  an  administra- 
tive proceeding,  in  which  judicial  assistance 
is  Invoked  as  a  matter  of  convenience,  be- 
cause with  its  assistance  the  rights  of  parties 
and  the  interests  of  the  public  can  be  be^t 
protected  and  conserved.  In  re  Protestant 
Episcopal  Public  School,  31  N.  Y.  674.  These 
proceedings  might  have  been  conducted  from 
start  to  finish  before  or  by  administrative 
bodies  or  officers,  when,  as  Is  admitted,  no 
seizure  of  the  property  would  be  necessary  to 
constitute  due  process  of  law.  The  one  es- 
sential to  due  process  of  law  In  the  exercise 
of  the  power  of  taxation  is  that,  at  some 
stage  of  the  proceedings,  the  parties  concerned 
shall  have  notice  and  an  opportunity  to  inter- 
pose any  defense  they  may  have  as  to  either 
the  validity  or  amount  of  the  tax.  Redwood 
Co.  V.  Winona  &  St  P.  Land  C!o.,  40  Minn. 
512,  41  N.  W.  466,  and  42  N.  W.  473;  Davidson 
V.  New  Orleans,  96  U.  S.  97.  No  seizure  of  the 
property  is  required  other  than  such  con- 
structive seizure  as  may  be  involved  in  the  in- 
stitution of  proceedings  against  the  property 
in  the  manner  provided  by  statute.  For  the 
purposes  of  taxation,  the  hand  of  the  state 
is  always  on  all  prc^rty  within  its  jurisdic- 
tion. The  nature  of  the  proceedings  is  not 
changed  by  the  mere  fact  that,  at  certain 
steps  in  their  progress,  the  assistance  of  a 
court  Is  invoked.  A  seizure  of  the  property 
is  no  more  necessary  than  is  the  exercise  of 
the  power  of  eminent  domain.  If  a  seizure 
was  relied  on  as  notice  to  the  parties  cob- 
cemed,  appellant's  claim  that  there  was  no 
sufficient  seizure  to  constitute  due  process  of 
law  would  be  well  taken.  But,  under  the 
statute,  it  is  the  20  days'  notice  which  gives 
the  court  jurisdiction  of  the  parties  con- 
cerned, and  the  sufficiency  of  that  notice  la 
not  questioned.    Order  affirmed, 

CANTT,  J.,  absent,  took  no  part 
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Abandonment. 

Of  homestead,  see  "Homestead." 
ABATEMENT  AND  BEVIVAL. 

A  motion  ta  Uie  supreme  court  to  substitute  an- 
other plaintiff  on  the  death  of  the  first  will  be 
denied  where  the  substitution  will  not  change  the 
resolt— Kinn^  T.  Kinney  (Iowa)  452. 

A  plea  In  abatement  in  a  suit  against  a  trus- 
tee for  an  accounting  held  to  sumciently  show 
the  identity  of  such  suit  with  another  suit  then 
pendiBtr  between  the  same  parties.— O'Brien  t. 
Alpena  Circuit  Judge  (Mich.)  987. 

Abstracts. 

On  appeal,  see  "Appeal." 

ABUSE  OF  PBOCESS. 

Liability  in  damages  of  one  who  garnishes  the 
exempt  earnings  of  bis  debtor  in  order  to  harass 
the  tetter's  employers,  and  so  to  compel  payment 
of  the  debt  in  order  to  avoid  discharge.— Nix  t. 
Goodhlle  Gowa)  701. 

Accident. 

See  "Carriers";  "Negligence":  "Railroad  C!om- 


Aoddent  Insurance. 

See  "Insurance." 

Accommodation  Paper. 

See  "Negotiable  Instruments." 

Acconntlng. 

By  executor,  see  "Executors  and  Administra- 

ton." 
By  guardian,  see  "Guardian  and  Ward." 


ACKNOWIiEDGMENT. 

Application  of  Acts  20th  Gren.  Assem.  c.  203, 
validating  acknowledgments  taken  in  a  foreign 
state,  when,  according  to  the  laws  and  usbkc 
of  such  state,  the  evidence  showing  that  there 
was  no  law  as  to  acknowledgments  in  the  for- 
eign state  at  the  time  of  the  acknowledgment. 
— Kmeger  y.  Walker  (Iowa)  820. 


AOnON. 

See,  also,  "Appearance'*:  "Continuance";  "Elec- 
tion of  Remedies";  "Lilmitation  of  Actions"; 
"Parties";  "Practice  in  Civil  Cases";  "Re- 
moval of  Causes" ;  "Venue  in  Civil  Cases." 
By  and  against  receiver,  see  "Receivers." 
By  (ixecntor,  see  "Executors  and  Administra- 
tors." 


By  partner,  see  "Partnership.** 

For  price,  see  "Sale." 

On  bond,  see  "Bond." 

On  contract,  see  "Contracts." 

On  Insurance  policy,  see  "Insurance." 

On  judgment,  see    Judgment." 

On  note,  see  "Negotiable  Instruments." 

On  order,  see  'Orders." 

Particular  actions,  see  "Assnmpsil^';  "Brearh 
of  Marriage  Promise";  "Death  by  Wrongful 
Act";  "Divorce";  "Eiectment";  "Injunc- 
tion"; "Libel  and  Slander";  "Malicious 
Prosecution";  "Mandamus":  "Partition";  "Re- 
plevin"; "Specific  Performance";  "Trespass": 
''Trover  and  Conversion." 

Question  whether  an  action  on  the  bond  of  an 
insurance  agent,  based  on  the  agent's  failure  to 
turn  over  different  sums  of  money  collected 
from  different  persons,  included  two  causes  of 
action. — Northern  Assnr,  Co,  of  England  v. 
Hotchkiss  (Wis.)  1020, 

A  complaint  ctating  a  canse  of  action  RRoin»t 
a  corporation  and  its  agent  for  the  same  neKli- 
gence  is  not  demurrable.  —  (jlreenberg  v.  Whit- 
comb  Lumber  Co.  (Wis.)  93. 


ADVEfiSE  POSSESSION. 

Sufficiency  of  evidence  to  justify  a  finding  of 
adverse  jjossession  for  15  years.  —  Brown  v. 
Kohout  (Minn.)  248. 

Question  whether  the  adverse  possession  by 
a  railroad  company  of  city  property  was  un- 
interrupted by  a  petition  to  the  city  from  the 
railroad  company  for  the  right  to  erect  certain 
structures  thereon. — Citr  of  St.  Paul  v.  Chi- 
cago, M.  &  8t  P.  By.  Co.  (Minn.)  267. 

Question  of  adverse  possession  by  decedent's 
son  of  certain  property,  so  as  bar  the  widow's 
claim  for  a  life  interest  therein. — Wiley  v. 
Wiley  (Neb.)  844. 

Sufficiency  of  adverse  possession  for  10  years 
to  support  an  action  to  quiet  title. — Independent 
Dist.  of  Oak  Dale  v.  Fagen  (Iowa)  456. 

Affidavit. 

la  garnishment,  see  "Garnishment." 
On  attachment,  see  "Attachment," 

Agency. 

See  "Principal  and  Agent" 

AQISTMENT. 

A  professional  trainer  of  horses  for  speed 
has  no  lieu  on  them,  under  Laws  1880,  c.  25,  | 
1.— Scott  V.  Mercer  (Iowa)  325. 

One  who  boards  a  horse  under  contract  with  a 
person  not  the  owner  has  no  lien  unless  such  per- 
son acted  for  the  owner.  —  Elliott  t.  Martin 
(Mich.)  525. 
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"Divorce." 


Alimony. 
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AliTBKATION  OP  DTSTEtT- 

MENTS. 

Where  plaintiff  claims  that  a  deed  under 
which  defendant  claims  title  has  been  fraudu- 
lently altered,  the  burden  is  on  plaintiff  to  show 
it— Magee  v.  Allison  (Iowa)  322. 

Amendment. 

Of  pleading,  see  "Pleading." 
Of  statutes,  see  "Statutes?' 


ANIMAIiS. 

Killed  on  track,  see  "Railroad  Companies." 

One  owning  a  dog  which  he  knows  has  a  dis- 
position to  bite  mankind  is  liable  to  a  person 
bitten  by  it— Kennett  t.  Engle  (Mich.)  1009. 

AFFEAIi. 

See,  also,  "Exceptions,  Bill  of." 

Appeal,  and  not  mandamus,  is  a  proper  rem- 
edy to  review  an  order  based  on  the  merits  in  a 
case  in  chancery.  —  Sherwood  t.  Ionia  Circuit 
Judge  (Mich.)  509. 

The  common  council  cannot  appeal  from  a 
judgment  rendered  on  certiorari  to  rpriew  pro- 
ceedings for  the  removal  of  a  city  official. — State 
V.  Common  Council  of  City  of  Milwaukee  (Wis.) 
751. 

Jurisdiction  of  district  court  on  appeal  in  bas- 
tardy prooeedinK.  as  affected  by  errors  by  the 
county  judge.— Stoppert  v.  Nierle  (Neb.)  382. 

Where  it  appears  on  the  face  of  the  papers 
that  the  omission  of  the  name  of  a  party  from 
a  claim  of  appeal  was  an  oversight  an  amend- 
ment will  be  allowed.— In  re  Flint  &  P.  M.  R. 
Co.  (Mich.)  303. 

Actions  tried  under  Laws  1893,  c.  82,  can  be 
tried  de  novo,  on  appeal,  on  all  the  evidence  be- 
low, together  with  the  exceptions  preserved  in 
the  record.- Taylor  v.  Taylor  (N.  D.)  893. 

Appealable  order. 

No  appeal  lies  from  an  order  declaring  de- 
fendant not  guilty  of  contempt  in  violating  an 
injunction. — Rasch  v.  Sheppard  (Mich.)  968. 

An  order  denying  a  motion  to  dismiss  is  not 
appealable.— Pillsbury  v.  Foley  (ilinn.)  1027. 

An  order  of  reference  in  a  proceeding  for  the 
incorporation  of  a  village  is  not  appealable. — 
In  re  Schumaker  (Wis.)  1050. 

An  order  refusing  a  continuance  is  reviewable 
only  on  appeal  fn)m  final  judgment— Whitefoot 
V.  fieffingwell  (Wis.)  82. 

An  appeal  from  an  order,  taken  in  an  action 
other  than  that  in  which  the  order  was  made, 
should  be  dismissed.— H.  B.  Claflin  Co.  t.  Web- 
er (Wis.)  80. 

An  order  directing  a  compulsory  reference  is 
not  appealable.— Bond  v.  Welcome  (Minn.)  3. 

An  order  of  the  district  court  refusing  to  re- 
quire the  approval  by  the  clerk,  of  an  appeal 
bond,  is  appealable. — State  v.  Baker  (Neb.)  139. 

A  decree,  to  be  appealable,  need  not  dispose 
of  all  the  merits  oi  the  case.— Hake  v.  Coach 
(Mich.)  30& 

On  a  bill  for  an  accounting  of  a  partnership, 
where  the  decree  found  absolutely  against  de- 
fendant with  regard  to  transactions  claimed  by 
him  as  personal  ones,  and  directed  an  account- 
ing on  the  basis  of  the  decree,  it  was  appeal- 
aUe.— Hake  v.  Coach  (Mich.)  306. 

In  an  action  to  foreclose  a  mortgage,  an  order 
refusing  to  strike  out  portions  of  the  petition 


setting  out  the  recognition  of  the  mortgage  by 
the  mortgagors  in  a  second  mortgage  is  appeal- 
able.—Seiffert  &  Wiese  Lumber  Co.  v.  Hart- 
well  (Iowa)  333. 

A  judgment  ordering  a  partition  Md  not  to  be 
a  final  and  appealable  judgment. — Atwood  v. 
Atwood  (Neb.)  362. 

An  insolvent  for  T^om  a  receiver  has  been  ap- 
pointed may  appeal  from  an  order  allowins  the 
receiver  compensation  in  excess  of  the  limit  fixe<I 
by  law  in  ordinary  cases. — In  re  Smith  (Minn.i 
633;   Reeves  v.  Hastings,  Id. 

Tl]ii«  of  taking;. 

The  time  within  which  the  appeal  from  an  or- 
der may  be  taken  cannot  be  extended  by  stfinila- 
tion.— Hall  V.  Oilman  (Wis.)  1044. 

The  filing  of  the  petition  in  error  after  the 
expiration  of  the  time  limited  therefor  confers 
no  jurisdiction  on  the  reviewing  court,  though  de- 
fendant in  error  consents  thereto. — Hansen  v. 
Kinney  (Neb.)  926. 

Under  Code  Civ.  Proc.  $  692,  the  commence- 
ment of  error  proceedings  is  the  filing  in  the  su- 
preme court  of  a  petition  in  error.— Hansen  r. 
Kinney  (Neb.)  926. 

A  ruling  amending  the  entry  of  the  grant  of  a 
new  trial,  made  without  notice  to  the  defendant 
at  a  subsequent  term,  is  not  ground  for  appeal 
by  plaintiff  long  after  defendant  perfected  its  ap- 
peal.—Cox  V.  Chicago  &  N.  W.  Ky.  Co.  (lowai 
450. 

Notioe. 

It  must  affirmativdy  appear  from  the  record 
that  notice  was  served  within  six  months  from 
the  judgment  under  Code,  H  3173,  317a— Tay- 
lor V.  Taylor  (Iowa)  180. 

A  notice  of  appeal  in  replevin  from  a  justice 
is  sufiicicnt  if  it  identifies  the  party  appealing, 
and  the  cause  and  the  judgment  —  E^der  r. 
Ring  (Wis.)  282. 

Where  the  abstract  does  not  show  notice  serv^l 
on  the  clerk  of  the  court,  the  appeal  will  be  dis- 
missed.—Merchant  V.  Soleman  (Iowa)  464. 

Appeals  from  Inferior  oonrts.     ■ 

On  appeal  from  a  justice's  to  a  county  court, 
on  questions  of  law  only,  the  county  coort  can- 
not, on  the  statement  provided  for  by  law,  set 
aside  the  judgment  appealed  from,  and  rwider 
a  new  judgment  on  the  merits  against  the  oppo- 
site party.— Coughran  v.  Wilson  (S.  D.)  774. 

The  refusal  of  the  district  court  to  strike  out 
pleadings  on  appeal  from  a  justice,  as  presenting 
issues  not  made  before  the  justice,  cannot  b^ 
reviewed,  unless  the  record  showed  what  issues 
were  presented  before  the  justice. — First  Nat. 
Bank  v.  Chilson  (Neb.)  362. 

Jurisdiction  of  the  district  court  to  render 
judgment  on  an  appeal  bond  against  a  surety. — 
Selby  V.  McQuiUan  (Neb.)  855. 

Bond*. 

An  appeal  bond  executed  by  a  corporation  with 
the  usual  scroll  is  sufficient— Sarmiento  t.  Da- 
vis Boat  &  Oar  Co.  (Mich.)  206. 

A  supersedeas  bond  executed  by  several  snie- 
ties  but  one  of  whom  resides  in  the  county,  the 
others  being  residents  of  the  state,  shonld  not 
be  rejected  on  the  ground  that  the  resident 
surety  lacks  the  necessary  qualifications,  if  the 
cosureties  are  qualified.— State  v.  Baker  (Neb.) 
139. 

Where  some  of  the  sureties  on  an  appeal 
bond,  after  approval,  erased  their  names  there- 
from without  the  obligee's  knowledge.  keU,  that 
the  cosureties  are  not  released  thereby. — Bing- 
ham V.  Shadle  (Neb.)  143. 

A  bond  on  appeal  from  a  Justice  of  the  peace 
hdd  approved  where  the  Justice  receired,  ex- 
amined, and  retained  it  in  hia  custody. — Bing- 
ham V.  Shadle  (Neb.)  143. 
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Under  Qt.  Code,  (  888,  the  sureties  on  a  su- 
persedeas bond  must  be  residents  of  the  state, 
and  worth  double  the  sum  to  be  secured  above 
their  debts— State  t.  Baker  (Neb.)  138. 

On  appeal  from  an  order  confirming  a  mort- 
gage foreclosure  sale  wherein  a  deficiency  judg- 
ment is  allowed,  the  bond  need  not  be  double 
the  amount  of  the  deficiency  judgment,  but  such 
an  amount  as  the  judge  shall  fix  under  Code 
CiT.  Proc  {  677.— Konntze  t.  Erck  (Neb.)  804. 

Where  a  proper  supersedeas  bond,  on  appeal 
from  an  order  confirming  a  sale  on  a  mortgage 
foreclosure,  Is  filed  and  approved,  execution  can- 
not issue  on  the  deficiency  judgment  while  the 
bond  is  in  force.— Kountce  ▼.  Erck  (Neb.)  804. 

An  affidavit  to  an  undertaking  on  appeal  not 
complying  with  Comp.  Laws,  {  5232,  renders 
the  undertaking  ineffectual ;  but  the  appellate 
court  may  allow  a  new  undertaking  to  be  filed. 
— Tolerton  &  Stetson  Co.  v.  Casperson  (S.  D.) 
908. 

A  respondent  may,  by  an  additional  abstract, 
bring  before  the  court  his  claim  that  the  affi- 
davit to  the  undertaking  on  appeal  is  insuf- 
ficient— Tolerton  &  Stetson  Co.  v.  Casperson 
(S.  D.)  908. 

It  is  sufficient  to  serve  the  nndertaking,  on 
appeal,  on  the  opposite  party,  and  file  it  with  the 
clerk  of  the  trial  court.— Tolerton  &  Stetson  Co. 
V.  Casperson  (S.  D.)  908. 

Where  an  app«il  is  dismissed  on  motion  of  ap- 
pdlee  for  insufficiency  of  bond,  he  is  not  estopped 
from  suing  thereon.— Hascall  v.  Brooks  (Mich.) 
413. 

Brief*. 

Compliance  with  court  rule  9,  requiring  paper 
books  and  briefs  to  be  filed  three  days  before 
the  day  of  argfument,  cannot  be  dispensed  with 
by  stipulation  of  the  parties.- Lehigh  Coal  & 
Iron  Co.  T.  Scallen  (Minn.)  245. 

Aaslsmnrnkt  ot  •»«>«. 

An  assignment  of  error  is  insufficient,  where 
it  fails  to  point  out  the  particular  error  com- 
plained of.--Quinn  v.  Moss  (Neb.)  931. 

Where  a  motion  for  a  new  trial  contained 
several  diatinct  grounds,  an  assignment  merely 
that  the  court  erred  in  overruling  such  motion  is 
too  general.— Sigler  v.  McConnell  (Neb.)  870. 

An  assignment  that  the  court  erred  in  admit- 
ting the  evidence  of  a  certain  witness  will  be 
overruled,  if  any  of  the  evidence  of  that  witness 
was  admissible.— Sigler  v.  McConnell  (Neb.)  870. 

An  assignment  of  error  on  the  denial  of  a  mo- 
tion for  a  new  trial  is  bad  when  it  fails  to 
fpecify  to  which  of  the  several  points  made  by 
the  motion  the  assignment  applies.- Pearce  v. 
McKay  (Neb.)  851. 

Where  the  motion  for  new  trial  assigned  six 
grounds,  an  assignment  that  the  court  erred  in 
overniHn"  the  motion  is  too  general. — Moore  v. 
Hubbard  (Neb.)  847. 

An  assignment  of  "errors  of  law  occurring  at 
the  trial"  is  too  general.— Moore  t.  Habbard 
<N>b.)  847. 

The  exclusion  or  admission  of  evidence  will 
not  be  reviewed  unless  tho  particular  ruling  re- 
lied on  is  specifically  assiirnad  in  the  petition  of 
error. — Smith  v.  Mason  (Neb.)  41. 

Sufficiency  of  an  assignment  that  the  verdict 
'*i8  against  the  law"  to  authorize  a  review  on 
appeal.— Bander  v.  Schamber  (S.  D.)  227. 

Objections  that  a  pleading  does  not  state  a 
cause  of  action,  or  a  defense  not  raised  in  the 
trial  court  nor  in  the  petition  in  error,  ordinarily 
will  not  be  reviewed. — Pearce  v.  McKay  (Neb.) 
851. 

Snfficiency  of  assignment  of  error  in  regard  to 
mlings  on  evidence  and  instructions  and  the  over- 
ruling a  motion  for  a  new  trial  and  rendition  of 


judgment  on  the  verdict.— Keokuk  Stove  Works 
V.  Hammond  (Iowa)  563. 

On  an  assignment  of  error  in  admitting  the 
evidence  of  a  named  witness,  if  any  part  of  the 
evidence  was  properly  received  the  assignment 
will  be  overruled.— Kearney  Electric  Go.  v. 
Laughlin  (Neb.)  941. 

A  joint  assignment  of  error  which  cannot  be 
sustained  as  to  all  making  it,  is  bad  as  to  all.— 
Harold  v.  MoHne,  Milbum  &  Stoddard  Co. 
(Neb.)  929. 

A  joint  assignment  made  by  all  the  defend- 
ants which  is  not  good  as  to  all  will  be  overruled. 
—Small  T.  Sandall  (Neb.)  824. 

Where  an  assignment  of  errors  was  not  filed  in 
tinte,  bat  after  argument  on  the  merits  and  mo- 
tion to  dismiss  the  affidavit  of  excuse  was  filed, 
the  assignment  will  be  stricken  from  the  files. — 
Young  V.  Scoville  (Iowa)  607. 

Beetwd  om  appeaL 

A  motion  to  strike  from  the  abstract  the  writ- 
ten opinion  of  the  lower  court  should  be  denied. — 
Mellerup  v.  Travelers'  Ins.  Co.  (Iowa)  665. 

Instructions  given  and  refused,  being  a  part  of 
the  record,  should  not  be  embodied  in  the  bill 
of  exceptions.— Blumer  v.  Bennett  (Neb.)  14. 

Where  the  bill  of  exceptions  disclosed  that 
important  evidence  is  omitted  therefrom,  the 
recitation  therein  that  it  contains  all  the  evi- 
dence will  not  cOntroL— Conger  v.  Dodd  (Neb.) 
125. 

Where,  on  appeal  from  an  order,  the  respond- 
ent claims  that  all  the  evidence  is  not  in  the 
record,  the  proper  practice  is  to  move  for  a  cor- 
rection of  the  record  based  on  affidavits,  or  the 
certificate  of  the  judge,  and  not  by  filing  an  ad- 
ditional abstract. — Foley-Wadaworth  Implement 
Co.  V.  Porteous  (S.  D.)  155. 

On  appeal  from  an  order  made  on  oral  evi- 
dence, all  of  such  evidence  must  be  contained 
in  the  record  by  a  bill  of  exceptions  or  a  state- 
ment settled  by  the  judge. — Foley-Wadsworth 
Implement  Co.  v.  Porteous  (eS.  D.)  155. 

Under  Code,  {S  988,  1086,  exceptions  taken  in 
the  county  court  must  be  entered  on  the  dock- 
et, and  presented  to  the  district  court  by  a  tran- 
script, and  not  b.v  a  bill  of  exceptions. — Sedg- 
wick V.  Durham  (Neb.)  142. 

The  original  bill  of  exceptions  cannot  be  cer- 
tified from  a  county  court  to  the  district  court 
— Sedgwick  v.  Durham  (Neb.)  142. 

On  appeal  from  a  judgment  without  a  aettied 
case  or  bill  of  exceptions,  the  findings  of  fact, 
conclusions  of  law,  and  order  for  judgment  are 
immaterial  so  far  as  they  award  the  prevailing 
party  any  greater  relief  than  the  judgment  it- 
self.—Johnson  V.  Deforge  (Minn.)  174. 

Files  of  the  court,  referred  to  In  the  motion 
for  new  trial  and  made  part  thereof,  and  neces- 
sary to  its  determination,  must  be  preserved  in 
the  bill  of  exceptions.— Fremont  Butter  &  Egg 
Co.  V.  Peters  (Neb.)  701. 

Propriety  of  additional  abstract  to  bring  to  the 
attention  of  the  court  evidence  immoperly  in- 
cluded in  the  original  abstract.^Tolerton  A 
Stetson  Co.  V.  Casperson  (S.  D.)  908. 

On  trial  de  novo  all  exhibits,  whether  re- 
ceived or  not  below,  should  be  identified  by  the 
certificate  of  the  trial  judge.— Taylor  v.  Taylor 
(N.  D.)  893. 

Where  appellants  fail  to  deny  an  allegation  In 
the  appellees'  additional  abstract  that  the  record 
does  not  contain  all  the  evidence,  the  allegation 
wil  be  taken  as  true. — Cleveland  v.  Atkinson 
(Iowa)  465. 

Under  Code,  i  2742.  it  is  insufficient  for  the  ref- 
eree in  an  equitable  action  to  certify  as  to  the 
evidence  in  the  case.— Young  v.  Scoville  (Iowa) 
607. 
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Under  Code  CIt.  Proc.  |  675,  unless  a  trans- 
cript of  the  judgment  sought  to  be  reviewed 
is  filed  in  the  supreme  court  within  six  months 
after  the  judgment  appealed  from,  that  court  has 
no  jurisdiction.— Hansen  ▼.  Kinney  (Neb.)  92& 

Review. 

Where  the  issues  present  no  concrete  question, 
the  court  can  only  determine  the  general  prin- 
ciples in  general  terms. — Green  Bay  &  M.  C. 
Co.  T.  Kaukauna  Water  Power  Co.  (Wis.)  1019. 

Where  a  case  was  remanded  generally  for  a 
new  trial,  the  appellate  court  is  not  bound  on  a 
second  appeal  to  follow  its  opinion  rendered  on 
the  former  appeal. — City  of  Hastings  t.  Fox- 
werthy  (Neb.)  955. 

The  error  of  admitting  improper  evidence  will 
not  be  reviewed  In  the  absence  of  a  motion  to 
strilie  such  evidence  from  the  record.— Kissinger 
V.  Staley  (Neb.)  65. 

A  judgment  based  on  findings  of  a  covrt  will 
net  be  reviewed  on  petition  in  error  where  there 
was  no  motion  for  a  new  trial. — Weber  v.  Kirli- 
endall  (Neb.)  35. 

Bnffidency  of  exception  to  a  finding  of  fact, 
because  "contrary  to  the  evidence." — Henrizi  T. 
Kehr  (Wis.)  285. 

Necessity  of  a  ruling  upon  a  motion  for  a  new 
trial  in  order  to  justify  a  review.— Iieech  t.  Ren- 
wald  (Neb.)  387. 

In  the  absence  of  a  motion  for  a  new  trial, 
whether  there  were  errors  of  law  in  a  trial  will 
not  be  considered  on  appeal. — Cames  v.  Helm- 
rod  (Neb.)  809. 

Necessity  of  ruling  on  motion  for  a  new  trial 
in  order  to  review  the  sufficiency  of  the  evidence 
to  support  the  judgment. — Losure  v.  Thompson 

(Neb.)  8G3. 

Where  no  appeal  is  taken  by  the  appellee,  ob- 
jections not  emoraced  within  the  conclusions  of 
law  on  which  tiie  judgment  is  based  will  not  be 
considered. — Fred  Miller  Brewing  Co.  v.  Conndl 
Bluffs  Ins.  Co.  (Iowa)  565. 

An  exception  to  a  decree  for  insufficiency  of  the 
evidence  will  not  be  considered  where  the  tran- 
script has  not  been  filed  in  time. — Independent 
School  Dist.  of  Miltord  v.  Ross  (Iowa)  576. 

Where  plaintiff,  in  an  action  to  foredose  sev- 
eral chattel  mortgages,  dismissed  his  appeal 
from  an  adverse  judgment,  leaving  a  controversy 
solely  between  defendants  as  to  the  priorities  of 
their  mortgages,  held,  that  a  stipulation  of  de- 
fendants as  to  such  priorities  should  be  recog- 
nized and  enforced.— Gilmore  v.  Silver  (Neb.) 
923. 

ObJe«tl«iui  mat  raised  below. 

liie  objection  that  the  complaint  fails  to  state 
a  cause  of  action  should  not  be  raised  for  the  first 
time  on  appeal  from  a  judgment  by  default. — 
Northern  Tmst  Co.  v.  Markell  (Minn.)  735. 

Questions  not  relating  to  ^risdietion  will  not 
be  considered  for  the  first  time  on  appeal.— Ot- 
tumwa  Sav.  Bank  v.  City  of  Ottumwa  (Iowa) 
672. 

On  appeal  from  a  refnaal  to  set  aside  a  sale 
on  foreclosure,  only  such  matters  wjU  be  re- 
viewed as  were  brought  to  the  attention  of  the 
court  below.— Hooper  v.  Castetter  (Neb.)  135. 

The  objection  that  the  statute  under  which 
the  action  was  brought  is  unconstitutional  can- 
not be  raised  for  the  first  time  on  appeal. — 
Clearwater  Bank  v.  Knrkonski  (Neb.)  133. 

The  evidence  will  not  be  reviewed  where  no 
objection  is  made  at  the  trial. — In  re  Zentner's 
Estate  (Wis.)  162;   Schintz  v.  Schintz,  Id. 

An  objection  that  the  bond  sued  on  was  not  as- 
signed when  the  action  was  commenced  cannot 
be  raised  for  the  first  time  on  appeal.— Hoffman 
T.  Smith  (Iowa)  182. 


Instructions  cannot  be  reviewed  when  not  ex- 
cepted to  at  the  time,  and  no  objection  is  stated 
in  the  motion  for  a  new  trial. — Tliompson  v.  An- 
derson (Iowa)  855. 

When  no  exceptions  were  taken  to  instmctions 
given  on  trial,  they  will  not  be  considered  on  ap- 
peal.—Keokuk  Stove  Works  v.  Hammond  (Iowa) 
563. 

IMseretloB  of  eoiurt. 

Unless  there  is  an  abuse  of  discretion,  an  or- 
der setting  aside  a  verdict  as  being  contrary  tt> 
the  evidence  will  not  be  disturbed.— Arctic  Kiuj; 
Refrigerator  Co.  v.  Kelly  (Iowa)  676. 

The  refusal  of  a  new  trial  for  insufficiency  of 
evidenoe  will  not  be  disturbed  unless  deariy 
wrong.— Central  City  Bank  v.  Rice  (Neb.)  00. 

The  granting  of  a  new  trial  for  newly-discov- 
ered evidence  will  not  be  disturbed. — Patdi  v. 
Northern  Pac  R.  Co.  (N,  D.)  207. 

Case  in  whidi  the  grant  of  a  new  trial  on  so- 
count  of  the  failure  to  instruct  the  jury  aft»T 
they  were  given  a  view  of  the  scene  of  tie  scri- 
dont  as  to  the  purpose  of  the  view  was  held  not 
an  abnse  of  discretion,  requiring  a  reversal. — Cox 
V.  Chicago  &  N.  W.  Ry.  Co.  (Iowa)  450. 

The  discretion  of  the  conrt  in  granting  a  new 
trial  will  not  be  reviewed. — .Johnson  v.  Giiicago 
&  N.  W.  Ry.  Co.  (Iowa)  679. 

Where  the  record  does  not  show  an  abnse  of 
jiididal  discretion,  an  order  denying  a  motion 
for  leave  to  file  a  supplemental  complaint  will 
not  be  disturbed.— Schonweiler  t.  Hough  (S.  D.) 
776. 

The  action  of  the  lower  court  on  a  motion  for 
a  continuance  or  for  change  of  venue  will  not 
be  disturbed,  in  the  absence  of  an  abuse  of  dis- 
cretion.—Stoppert  V.  Nierie  (Neb.)  382. 

Presumptions. 

When  an  exception  to  a  finding  appearing  in 
the  bill  of  exceptions  bears  date  more  tban  10 
days  after  notice  of  entry  of  judgment,  it  will 
l>e  presumed  that  leave  to  file  it  was  given. — 
Henrizi  v.  Kehr  (Wis.)  285. 

In  reviewing  an  equity  case  on  appeal,  it  will 
be  presumed  that  incompetent  testimony  was 
not  given.— Buckingham  v.  Roar  (Neb.)  398. 

Where  the  record  on  appeal  fails  to  show  th-.tt 
a  jury  trial  was  demanded,  it  will  be  presumt- 1 
that  the  jury  was  waived. — ^Davis  t.  Snydw 
(Neb.)  789. 

Presumption,  on  appeal,  that  there  was  .in 
agreement  for  a  reference  filed  with  the  clerk, 
or  entered  In  the  miuntes,  as  required  by  statnte. 
—Jerauld  County  v.  Williams  (S.  D.)  906. 

Presumption  of  truth  of  statement  in  appel- 
lant's abstract  that  due  service  of  the  notice 
of  appeal  and  undertal^ing  was  made  and  ad- 
mitted.—Bell  V.  Thomas  (S.  D.)  907. 

Presumption  that  appellant's  abstract  contains 
ail  the  pleadings,  files,  and  evidence  deemed  es- 
sential.—Bell  V.  Thomas  (S.  D.)  907. 

Snfflclenoy  of  evidenoe. 

Where  an  allegation  of  appdiee  that  the  ab- 
stract does  not  contain  all  the  evidence  is  nut 
denied,  the  testimony  cannot  be  reviewed.-— J\'«l- 
mering  v.  Western  Union  Tel.  Co.  (Iowa)  (J77. 

Where  a  bill  of  exceptions  was  settled  without 
an  agreement,  questions  of  fact  cannot  be  con- 
sidercd.- Mattis  v.  CoanoUy  (Neb.)  9ia 

Sufficiency  of  evidence  to  sustain  the  verdict 
will  not  be  considered,  as  to  an  nncontroverted 
allegation  in  the  complaint.— Bander  v.  Scfaam- 
ber  (S.  D.)  227. 

A  judgment  for  the  price  of  materials  fnr- 
nished,  based  on  manifestly  erroneous  estimates, 
will  be  modified. — Green  Bay  Lamber  Co.  v. 
Smotney  (Iowa)  179. 
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Evidence  offered  and  erroneomly  exciaded  can- 
not be  considered,  in  determining  whether  the 
finding  was  justified  by  the  evidence. — Sauer  t. 
Flynt  (Minn.)  252. 

The  judgment  will  not  be  disturbed  if  the  evi- 
dence properly  admitted  clearly  justifies  it. — Bri- 
ley  V.  Bruey  (Iowa)  335. 

Where  a  manifest  injustice  would  otherwise  be 
done,  a  verdict  will  be  set  aside. — Chicago  Cot- 
tage Organ  Co.  v.  Caldwell  (Iowa)  336. 

A  finding  that  the  jury  did  not  agree  in  ad- 
vance that  the  verdict  should  be  the  sum  of 
their  estimates  divided  by  the  number  of  jurors 
will  not  be  disturbed,  when  made  on  conflicting 
evidence.— Peterman  v.  Jones  (Iowa)  338. 

Right  to  review  a  finding  on  conflicting  evi- 
dence as  to  misconduct  of  juror.— Thompson  v. 
Anderson  (Iowa)  355. 

An  order  confirming  a  sale  of  land  on  mort- 
gage foreclosure  will  not  be  disturbed  on  re- 
view, where  the  record  shows  that  the  order 
was  sustained  by  the  evidence,  on  the  motion 
therefor.— Johnson  v.  Thorpe  (Neb.)  810;  Same 
T.  Hubbard,  Id.  811. 

A  decree  based  on  conflicting  evidence  will 
not  be  disturbed  on  appeal  unless  clearly  wrong. 
—Thompson  v.  Luke  (Neb.)  82& 

Sufficiency  of  the  evidence  to  sustain  findings 
and  judgment  will  not  be  considered,  in  the  ab- 
sence of  a  ruling  on  a  motion  for  a  new  triaL — 
I.osure  V.  Miller  (Neb.)  863. 

A  verdict  on  the  evidence  as  to  the  existence 
«f  the  contract  sued  on  will  not  be  disturbed  on 
appeal. — Hathaway  v.  Judie  fMich.)  68;  Mitch- 
ell V.  Jones  (Xeb.)  122;  Farmers'  &  Merchants' 
Ins.  Co.  V.  Malone  (Neb.)  802;  B'Nai  Israel  v. 
Garneau  (Neb.)  828;  Carstens  v.  Eller  (Neb.) 

Where  there  was  sufficient  testimony  to  sus- 
tain the  findings,  they  will  not  be  disturbed. — 
Tclerton  &  Stetson  Co.  v.  McClnre  (Neb.)  791; 
Anderson  v.  Rock  wood  (Minn.)  1023;  Sawyer  v. 
Knowles  (Minn.)  1038. 

Findings  of  fact  on  conflicting  evidence  will 
not  be  disturbed.  —  Thompson  v.  Field  (Neb.) 
364;  O'Douohoe  v.  Polk  (Neb.)  829;  Baldwin 
Inv.  Co.  V.  Bailey  (Neb.)  847. 

Matters  not  apparent  of  record. 

An  instruction  that  (riaintiff  could  not  recover 
for  prospective  loss  of  time  cannot  be  reviewed 
when  the  abstract  contains  only  a  small  part  of 
the  evidence.— Moloney  v.  Chicago  &  N.  W.  By. 
Co.  aowa)  690. 

Where  the  entire  charge  of  the  court  is  not  in 
the  record,  an  assignment  of  error  that  certain 
instructions  were  misleading  will  not  be  con- 
■idered.— Conger  v.  Dodd  (Neb.)  125. 

Inability  to  review  assignments  of  error,  in 
view  of  the  omission  from  the  transcript  of  a 
demurrer  on  which  they  depended.— Ball  v.  Nel- 
Bon  (Neb.)  361. 

Error  in  permitting  plaintiff  to  open  and  close 
the  case  cannot  be  made  ground  for  reversal  when 
the  answer  is  not  in  the  record.— Keokuk  Stove 
Works  V.  Hammond  (Iowa)  563. 

Sarmless  error. 

Action  for  damages  for  selling  Hquor  to  plain- 
tiff's minor  son  in  which  the  admission  of  in- 
competent testimony  as  to  drinking  at  other  sa- 
loons was  cured  by  the  charge.— Sterling  v.  Cal- 
laghan  (Mich.)  982. 

Error  in  admitting  In  evidence  a  slightly  inac- 
curate map  held  harmless,  in  view  of  the  fact 
that  the  jury  had  viewed  the  premises. — Mayer 
V.  Milwaukee  St.  By.  Co.  (Wis.)  1048. 

Where  the  findings  are  supported  by  compe- 
tent evidence,  the  error  of  admitting  incompetent 
evidence  is  harmless.— Fowlds  v.  Evans  (Minn.) 
102. 


Judgment  will  not  be  reversed  for  error  in 
the  admission  of  evidence,  unless  nrrfudice  is 
shown. — ^Peoria  Manuf'g  Co.  v.  Hun  (Neb.) 
121. 

When  a  case  was  tried  on  the  theory  that  no- 
tice of  the  defect  which  caused  the  injury  was 
necessary  to  bold  defendant  liable,  error  in  so 
charging  is  not  ground  for  reversal. — Molon^  v. 
Chicago  &  N.  W.  By.  Co.  (Iowa)  690. 

On  the  trial  by  the  court  without  a  jury,  the 
admission  of  incompetent  evidence  is  not  reversi- 
ble error. — Tolerton  &  Stetson  Co.  v.  McClure 
(Neb.)  791. 

The  error  of  refuting  to  give  a  correct  instruc- 
tion for  plaintiff  on  the  measure  of  damages  is 
harmless  where  the  verdict  for  defendant  shows 
that  the  question  of  damages  was  not  considered. 
—Montgomery  v.  Willis  (Neb.)  794. 

The  exclusion  of  competent  evidence  is  harm- 
less error  where  it  was  subsequently  received.— 
Farmers'  &  Merchants'  Ins.  Co.  t.  Malone 
(Xeb.)  802. 

The  admission  of  immaterial  evidence  is  no 
ground  for  reversal. — Blazer  v.  Boguer  (Neb.) 
846. 

The  admission  of  incompetent  evidence  in  an 
action  tried  by  the  court  without  a  jury  is  not 
reversible  error. — Fearce  v.  McKay  (Neb.)  %1. 

Error  in  excluding  evidence  in  accordance  with 
a  certain  constructjon  of  fte  contract  sued  on 
held  no  cause  for  reversal,  such  construction  being 
embodied  in  on  instruction  which  was  not  except- 
ed to.  —  Keokuk  Stove  Works  v.  Hammond 
(Iowa)  563. 

Waiver  of  objeotlons. 

Wh»e  a  garnishee  did  not  object  to  the  entry 
of  a  judgment  against  defendant  by  stipulation, 
the  objection  was  waived.— John  R.  Davis  Lum- 
ber Co.  V.  First  Nat.  Bank  (Wis.)  lOia 

Assignments  of  error  not  relied  on  in  the  briefs 
will  he  deemed  waived,  though  urged  on  oral  ar- 
gument.— Dodge  V.  McMahan  (Minn.)  487. 

Decision. 

A  case  in  equity  requiring  the  shorthand  notes 
of  evidence  to  be  filed  cannot  be  tried  de  novo 
where  the  transcript  is  not  filed  in  due  time. — In- 
dependent Sdiool  Dist.  of  Milford  v.  Ross  (Iowa) 
576. 

Where  it  is  uncertain  whether  a  judgment  on 
accounting  included  a  certain  item,  and  is  un- 
just if  it  did  not,  the  judgment  will  be  amended 
on  appeal  so  as  to  bar  further  recovery  on  such 
item.— Walker  v.  Walker  (Iowa)  331. 

Under  Comp.  Laws,  {  6136,  where,  on  appeal 
from  a  justice's  to  a  county  conrt,  on  questions 
of  law  only,  the  appellate  court  finds  error,  it 
should  reverse  the  judgment,  and  remand  the 
case  to  the  justice's  court  for  a  new  trial. — 
Coughran  v.  Wilson  (S.  D.)  774. 

A  cause  that  is  submitted  without  argument 
or  briefs  will  ordinarily  be  affirmed  vrithont 
examination  of  the  records.— Bets  v.  Martin 
(Neb.)  811. 

Where  the  record  presents  no  question  of  law, 
and  there  Is  evidence  to  support  the  findings, 
the  decree  will  be  affirmed. — State  'Bank  v. 
Owens  (Neb.)  840. 

In  actions  tried  on  appeal  under  Laws  1893, 
c.  82,  the  court  will  determine  the  decree  to  be 
entered,  but  the  record  will  be  remanded  to  the 
court  below  to  enter  the  same. — Taylor  v.  Tay- 
lor (N.  D.)  893. 

An  appeal  from  a  judgment  for  plaintiff  in  an 
action  to  recover  money  In  the  hands  of  a  deposi- 
tory should  not  be  dismissed  because  the  deposi- 
tcry  has  paid  the  amount  into  the  court  after  ap- 
peal, and  plaintiff  has  satisfied  the  judgment.— 
Sanford  v.  First  Nat  Bank  (Iowa)  459. 
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Mandate  and   prooeedlns'  belo«r. 

A  judgment  of  reversal  does  not  grant  a  new 
trial  unless  that  is  the  necessary  effect  thereof 
and  the  grounds  on  which  it  is  based.— Babcock 
V.  Murray  (Minn.)  1076. 

Where  a  judgment  rendered  after  a  remand 
from,  the  supreme  court  was  not  in  compliance 
with  the  order,  held,  that  the  canse  should  be  re- 
manded with  directions.  —  Oarlton  t.  Carey 
(Minn.)  611. 

APPEABAKCE. 

Where  service  in  attachment  is  defective,  an 
appearance  and  consent  to  an  adjonmment 
without  prejudice  does  not  waive  ft  defect  — 
Tunningly  v.  Butcher  (Mich.)  991. 

The  appearance  of  a  garnishee  for  the  pur- 
pose of  moving  to  dismiss  the  garnishment, 
hdd  not  to  constitute  a  general  appearance. — 
South  Omaha  Nat.  Bank  v.  Farmers'  &  Mw- 
chanta'  Nat.  Bank  (Neb.)  12& 

Applicatdon. 

Of  payment,  see  "Payment" 

Appointxaent. 

Of  receiver,  see  "Receivers." 

ASSAXJIiT  AND  BATTEBT. 

Where  an  abutting  owner  threatens  one  in  the 
timploy  of  the  commissioner  of  highways,  en- 
gaged in  taking  up  a  drain  built  by  defendant 
across  a  road,  and  not  for  the  puipose  of  pre- 
venting the  illegal  destruction  of  the  drain,  he 
is 


iity  of  assault— People  v.  Sayers  ^ich.) 


Assessment. 

For  taxes,  see  "Taxation." 

ASSIGNMENT. 

Of  err(»?,  see  "Appeal." 

It  is  immaterial  that  a  bond  to  secure  the  pay- 
ment of  a  debt  was  not  assigned  in  writing  be- 
fore an  action  thereon.  —  Hoffman  v.  Smith 
(Iowa)  182. 

Where  a  vendee  in  a  contract  for  the  sale  of 
land  assigns  his  interest  thereunder,  any  rights 
which  he  has  in  the  paymesats  made,  on  forfeiture 
for  default  pass  to  his  assignee. — Hooper  v.  Von 
Hnsen  (MlcL)  522. 

ASSIGNMENT  FOB  BENEFIT 
OF  CBEDITOBS. 

See,  also,   "Fraudulent  Conveyances";  "Insol- 
vency." 

Where  the  assignee  fails  to  file  all  the  claims, 
and  the  order  of  distribution  does  not  include 
them,  the  order  should  be  set  aside. — Lacey  v. 
Newcomb  (Iowa)  704. 

Where  the  assignee  delivers  to  different  mort- 
gagees property  covered  by  their  mortgages,  such 
delivery  did  not  render  the  assignment  void,  as 
giving  unlawful  preferences.  —  Case  v.  James 
(Wis.)  237. 

The  approval  of  the  bond  of  an  assignee  is 
sufllciontly  shown  by  affidavits  of  the  responsi- 
bility of  the  sureties  accepted  by  the  officer. — 
Case  V.  James  (Wis.)  237. 

An  assignor  for  creditors  may  move  to  vacate 
an  attachment  issued  before  the  assignment. — 
Tolerton  &  Stetson  Co.  v.  Casperson  (S.  D.) 
90& 

Befusal  to  reverse  an  order  removing  an  as- 
signee for  creditors,  because   made  without  a 


formal  notice,  the  assignee  having  stated  that 
he  did  not  object  to  his  removal,  and  it  appear- 
ing that  be  had  committed  gross  irregularities 
in  the  management  of  the  estate.— King  v.  Me- 
Clurg  (S.  DO  219. 

ASSUMPSIT. 

Right  of  principal  to  sue  an  agent,  who  made 
loans  for  him,  and  collected  the  interest  there- 
on, for  the  interest  due  such  prindpal  as  for 
money  had  and  received.  —  Liesemer  v.  Burg 
(Mich.)  999. 

An  action  for  money  had  and  received  will  lie 
against  one  having  accounts  for  collection,  he  to 
pay  creditors  from  the  proceeds  on  refusal  to 
account  for  the  balance.  —  Tanner  v.  Plage 
(Mich.)  993. 

In  an  action  on  a  quantum  meruit  for  U^ca  sold, 
where  the  original  contract  provides  for  a  meth- 
od of  measurement,  the  vendor  is  bound  to  show 
such  measurement,  though  the  vendee  has  pat 
it  out  of  his  power  to  perform  the  contract — 
Bakright  T.  Torrent  (MidL)  203. 

Admissibility  of  evidence  in  an  action  for  "mon- 
ey loaned  to  defendant,  and  paid  for  his  oae  and 
benefit,"  to  show  that  the  money  was  advanced 
as  margins  on  futures.  —  Dodge  v.  McMshan 
(Minn.)  487. 

In  an  action  for  money  loaned  to  defendant  nn- 
der  a  general  denial  evidence  is  admissible  to 
show  that  the  transaction  was  illegal  as  being  a 
mere  wager  on  the  future  price  of  grain. — Dodge 
V.  McMdian  (Minn.)  487. 

Assumptloii  of  Bisks. 

See  "Master  and  Servant" 


ATTACHMENT. 

Sufficiency  of  showing  as  to  defendant"*  oon- 
residence  to  support  an  action  under  Code.  |  2^0. 
based  on  an  attachment.— Stevens  v.  Ellsworth 
(Iowa)  683. 

Under  How.  Ann.  St  H  6840,  6841,  an  at- 
tachment seizure  on  the  19th,  and  serrioe  on 
the  24th,  under  a  writ  returnable  on  the  2Stfa, 
are  void.— Tunningly  v.  Butcher  (Mich.)  094. 

It  is  no  abuse  of  discretion  to  refuse  to  allow 
the  aSidavit  required  after  notice  by  pablication 
to  be  filed  after  the  property  has  been  sold  nnder 
execution  on  judgment  in  suit. — Savidge  v.  Otta- 
wa Circuit  Judge  (Mich.)  293. 

Where  the  allegations  of  an  afBdavit  for  at- 
tachment are  disputed  on  an  application  to  dis- 
solve the  writ  the  burden  is  on  the  attacking 
creditor  to  show  that  some  ground  specified  in 
the  affidavit  existed  when  ^e  writ  issued.— 
Jones  V.  Meyer  (S.  D.)  773. 

A  deliverv  bond  can  be  approved  only  by  the 
officer  holding  the  writ  of  attachment — Demty 
V.  Kavanagh  (Neb.)  396. 

A  delivery  bond  executed  under  Code  Civ. 
Proc.  §  :i06,  does  not  discharge  the  attadunent 
—Dewey  v.  Blavanagh  (Neb.)  396. 

An  attachment  is  dissolved  as  to  an  assignee  in 
a  general  assignment  for  creditors  by  an  amend- 
ment to  the  complaint  and  affidavit  for  attacfa- 
mentment  made  after  the  assignment,  substitut- 
ing a  different  cause  of  action  from  that  alleged 
in  the  original  pleading.  —  Heidel  t.  Benedict 
(Minn.)  490. 

ATTOBNEY  AND  CIJENT. 

Arguments  of  counsel,  see  "Trial." 
Misconduct  as  ground  for  new  trial,  see  "Vew 

Trial." 
Power  of  attorney,  see  "Powers." 
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In  fixing  the  value  of  attorney's  services  the 
fiuccess  01  the  litigation  may  considered  without 
its  ultimate  benefit  to  the  client. — Stevens  v.  Ella- 
worth  (Iowa)  683. 

The  wealth  of  a  client  cannot  be  considered  in 
determining  the  attorney's  fees. — Stevens  v.  Ella- 
worth  (Iowa)  683. 

The  members  of  a  firm  of  attorneys  cannot 
represent  opposite  sides  of  a  case,  withont  the 
consent  of  their  clients. — Cox  v.  Barnes  (Neb.) 
394. 

ValiditT  of  contract  between  heirs  and  their 
Attorney  by  which  they  sold  to  him  an  interest 
in  land  acquired  by  them  under  a  settlement 
made  by  him  for  them.  —  Mitchell  v.  G61by 
(Iowa)  769. 

In  disbarment  proceedings,  defendant  is  enti- 
tled to  have  the  evidence  examined  by  the  conrt, 
Ro  as  to  receive  an  authoritative  det«mination 
of  the  falsity  of  the  charge.— In  re  Chandler 
(Mich.)  69. 

An  attorney's  lien  for  services  is  subordinate 
to  the  right  of  the  adverse  party  to  any  proper 
set-off,  or  other  available  defenses.  —  Field  v. 
Maxwell  (Neb.)  62. 


BAIL. 

A  Justice  may  admit  to  ball  a  person  charged 
with  a  crime,  the  pnnishment  for  which  is  un- 
prisonment  for  life  or  any  number  of  years. — 
People  V.  BurweU  (Mich.)  886. 


BANKS  AND  BANKING. 

A  third  person  cannot  attack  the  validity  of  a 
mortgage  taken  by  a  bank,  on  the  gronnd  that 
the  bank  had  no  power  to  take  the  same. — 
Smith  V.  First  Nat  Bank  (Neb.)  796. 

A  bonk  has  a  lien  on  a  note  deposited  for  col- 
lection by  a  debtor  before  maturity  of  his  debt 
and  uncollected  after  his  debt  matures. — Gibbons 
V.  Hecox  (Mich.)  519. 

Liiability  of  bank  for  draft  forwarded  by  it 
with  a  letter  stating  that  the  drawer  would  ship 
cattle  to  meet  it,  the  drawee  paying  the  draft, 
but  the  cattle  not  being  shipped.--Littleton  v. 
People's  Bank  of  Ayershire  (Iowa)  666. 


BASTARD7. 

The  examination  of  complainant  before  tlie 
justice  or  county  judge  may  be  introduced  in 
the  district  court.— Stoppert  v.  Nierle  (Neb.)  382. 

Bastardy  proceedings  are  within  the  Jurisdic- 
tion of  a  county  Judge.  —  Stoppert  v.  Nierle 
(Neb.)  882. 

A  bastardy  proceeding  is  •  cItII  proceeding. 
—Stoppert  V.  Nierle  (nS.)  382. 

Defendant  cannot  Introduce  evidence  of  his 
reputation  for  chastity.  —  Stoppert  v.  Nierle 
(Neb.)  382. 

Admissibility  of  evidence  as  to  complainant's 
Intercourse  with  other  men.— Stoppert  v.  Nierle 
(Neb.)  382. 

Admissibility  of  declarations  by  complainant 
as  to  defendant  being  the  parent  of  her  child. — 
Stoppert  V.  Nierle  (Neb.)  582. 

On  a  trial  for  bastardy,  where  the  evidence 
shows  that  the  child  was  fully  developed  at 
birth,  defendant  is  entitled  to  have  the  jury  in- 
structed that  it  must  have  been  begotten  more 
than  285  days  before  that  date.— State  v.  All- 
rick  (Minn.)  1083. 

On  a  trial  for  bastardy,  where  there  Is  evi- 
dence that  complainant  had  intercourse  with  an- 
other man  at  about  the  time  the  child  must  have 


been  begotten,  defendant  is  entitled  to  an  in- 
struction that,  even  if  he  bad  intercourse  with 
complainant,  aa  alleged,  if  pregnancy  is  not 
shown,  by  a  preponderance  of  evidence,  to  have 
resulted  therefrom,  he  cannot  be  convicted. — 
State  V.  Allrick  (Minn.)  1085. 

Bill  of  Exceptions. 

See  "Appeal";  "Bxceptions,  Bill  of." 

Bills  and  Notes. 

See  "Negotiable  Instruments." 

Bona  Fide  Purchasers. 

See  "Negotiable  Instruments";  "Usury";  "T«i- 
dor  and  Purchaser." 


BONDS. 

See,  also,  "Principal  and  Surety." 

For  costs,  see  "Costs." 

Of  assignee,   see   "Assignment   for  Benefit  of 

Creditors.'* 
Of  liquor  dealers,  see  "Intoxicating  Liquors." 
Of  municipalities,  see  "Municipal  Corporations." 
Of  school  district,  see  "Schools  and  School  Dis- 

tricto." 
Of  state,  see  "States  and  State  Officers." 
Of  towns,  see  "Towns." 
On  appeal,  see  "Appeal." 
On  attachment,  see  "Attachment." 

The  sureties  on  a  sheriff's  bond  are  liable  for 
bis  seizure  under  attachment  of  exempt  prop- 
erty, and  his  refusal  to  release  it  on  demand. — 
Hursey  v.  Marty  (Minn.)  1090. 

Sufficiency  of  notice  to  the  state  agent  of 
an  insurance  company  as  tn  the  termination  of 
the  contract  of  a  snbagent  and  the  cessation 
of  the  liability  of  his  bondsmen  to  charge  the 
company  with  notice  thereof. — Union  Cent. 
Life  Ins.  Co.  v.  Smith  (Mich.)  438. 

Liability  of  sureties  on  the  bond  of  an  in- 
surance agent  given  to  secure  the  company  from 
loss  through  its  agent  at  a  certain  town,  and 
in  the  vicinity  thereof,  it  not  appearing  whether 
the  default  in  question  was  in  that  vicmir.v. — 
Boyal  Ins.  Co.  v.  Clark  (Minn.)  1029. 

In  an  action  on  the  bond  of  a  county  deposi- 
tary, ftdd,  that  plaintiff  need  not  show  that  the 
board  of  auditors  advertised  for  proposals  for 
the  county  deposits,  that  the  proposal  made  by 
the  depositary  was  in  the  form  required  by  law, 
that  the  depositary  possessed  the  requisite  quali- 
fications, nor  that  the  bond  was  deposited  with 
the  county  treasurer. — Board  of  Com'rs  of  Ren- 
ville County  V.  Gray  (Minn.)  635. 

A  judgment  against  a  sheriff  for  breach  of  his 
official  bond  is  only  prima  facie  evidence 
aeainst  his  sureties. — Hursey  v.  Marty  (Minn.) 
1090. 

Sufficiency  of  complaint  in  an  action  on  the 
bond  of  an  insurance  agent, — Northern  Assur. 
Ck>.  of  England  v.  Hotchiias  (Wis.)  1020. 

Erroneous  charge  as  to  the  amonnt  of  recovery 
in  an  action  against  a  bond  given  by  an  insurnnre 
agc-nt  for  advances  made  to  him  by  the  agent. — 
Union  Cent.  Life  Ins.  Co.  v.  Smith  (Midi.)  438. 


B0T7ND  ABIES. 

On  the  question  as  to  the  location  of  a  bound- 
ary line,  it  is  immaterial  that  a  resurvey,  locat- 
ing the  line  as  claimed  by  one  of  the  parties, 

wiia  made  \iuder  an  uuauthorizei}  contract.  — 
Hanson  v.  Tuwnship  of  Ued  Rock  iu  Minnehaha 
County  (S.  D.)  156. 
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KR,F.AnTr  OF  MABBIAOB 
PROMISE. 

Admissibility  of  oommTinica.tion8  made  to 
plflintiS  as  to  defendant's  property  by  plain- 
tiff's mother,  who,  at  defendant's  request,  pro- 
cured plaintiff  to  receive  him  as  a  suitor. — Strat- 
toD  T.  Dole  (Neb.)  875. 

Evidence  of  defendant's  reputation  for  wealth 
is  admissible  to  show  what  plalntitC  would  hare 
secured  by  the  performance  of  the  contract. — 
Stratton  t.  Dole  (Neb.)  875. 


BBTDQES. 

If  ordinary  care  required  the  approach  to  a 
bridge  to  have  a  railing,  and  it  would  haye  pre- 
vented the  injury,  the  county  is  liable  for  its 
absence.— Miller  t.  Boone  County  dowa)  852. 

The  question  whether  an  accident  occurred  on 
a  bridge,  or  on  an  approach  thereof,  is  to  be 
determined  by  the  jury. — Miller  t.  Boone  Coun- 
ty (Iowa)  352. 


BUILDINOt  AND  LOAN  ASSOCI- 
ATIONS. 

Under  Gen.  St.  1878,  c.  34,  H  409,  410  (Gen. 
Bt.  ■18&4,  a  3412,  8413),  a  building  and  loan 
association  cannot  forfeit  to  its  own  use  the 
shares  of  a  member  who  makes  default  in  pay- 
ment of  dues,  but  must  sell  such  shares,  and, 
after  indemni&ing  itself,  pay  the  balance  to  the 
shareholder. — Henkel  ▼.  Pioneer  Savings  &  Loan 
Co.  of  Minneapolis  (Minn.)  243. 

Borden  of  Proof. 

See  "Alteration  of  Instruments." 


CASBniBS. 

See,  also.  "Horse  and  Street  Railroads";  "Bail- 
road  Companies." 

Of  coofU. 

The  ddivery  of  goods  by  a  carrier  to  the  con- 
signee thereof  is  at  the  peril  of  the  carrier  un- 
less such  consignee  surrendered  the  bill  of  lad- 
ing either  made  or  indorsed  to  himself. — Union 
Pac.  By.  Co.  v.  Johnston  (Neb.)  144. 

The  indorsement  and  delivery  of  a  bill  of 
lading  is  constructive  delivery  of  the  property 
to  the  indorsee.— Union  Fat  Ry.  Co.  v.  John- 
ston (Neb.)  144. 

Where  goods  are  delivered  to  a  railroad  com- 
pany to  be  kept  until  orders  of  shipment,  the 
company's  custody  is  that  of  a  warehouseman. — 
Schmidt  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.) 
1057. 

Evidence  examined,  and  held  insufficient  to 
justify  the  direction  of  a  verdict  for  defendant 
on  the  ground  that  he  was  a  warehouseman. — 
Schmidt  T.  Chicago  &  N.  W.  Ry.  <3o.  (Wia.) 
1057. 

Evidence  in  an  action  against  a  carrier  ex- 
amined, and  iield  to  sustain  the  allegation  of 
negligence,  in  furnishing,  for  shipment  of  lire 
stock,  cars  that  were  unfit  for  such  use. — Chi- 
iftKo,  SL  P.,  M.  &  O.  By.  Co.  r.  Deaver  (Neb.) 
790. 

Overdiarges  for  freight  on  interstate  shipment 
involving  unjnat  discrimination  made  prior  to 
the  interstate  commerce  act  cannot  be  recovered. 
— Gatton  ▼.  Chicago,  R.  I.  ft  P.  Ry.  Co.  (Iowa) 
S89. 

The  interstate  commerce  act  (section  22)  did  not 
confer  on  the  shipper  the  right  to  recover  over- 
dmrges  on  shipments  made  before  the  passage  of 


the  act— Oatton  t.  Chicago,  R.  I.  &  P.  Ry.  Ca 
Qowa)  589. 

Of  passengers. 

As  between  a  purchaser  of  a  ticket  bearing  a  i 
date  prior  to  the  purchase  and  the  company,  tht- 
purchaser  is  entitled  to  passage  on  tiie  day  of  the 
purchase,  imder  a  provision  for  passage  within 
one  day  of  date  of  sale.— Ellsworth  v.  (Thicagu. 
B.  &  Q.  By.  Co.  aowa)  584. 

A  person  who  gets  a  ticket  on  promise  to  pay 
for  it,  there  being  no  tin^e  before  the  train  starts. 
and  who  afterwards  pays  for  it,  is  a  purcliaser  of 
the  ticket— Ellsworth  v.  Oiicago,  B.  &  Q.  Ry. 
Co.  aowa)  584. 

A  contract  providing  that  a  railroad  company 
should  not  be  liable  for  injuries  to  a  pas8ene**r 
exceeding  $500  is  void,  under  Code,  i  l^iOfl— 
Solan  V.  Chicago,  M.  &  Bt  P.  Ry.  Co.  4 Iowa) 
692. 

Evidence  examined,  and  hdd,  that  a  passrafn-r 
stepping  off  a  moving  train  was  guilty  of  contritj- 
utory  negligence.-^aeob  v.  Flint  &  P.  M.  R.  Co. 
(Mich.)  ^2. 

A  passenger,  who,  in  anticipation  of  the  stop- 
ping of  a  train,  goes  upon  the  platform  while  it 
is  in  rapid  motion,  and  is  thrown  therefrom,  is 
guilty  of  contributory  negligence. — Scheiber  v. 
Chicago,  St.  P.,  M.  &  O.  Ry.  Go.  (Minn.)  1034. 

By  paying  money  to  a  brakeman  on  a  freight 
train  a  trespasser  does  not  thereby  become  a 
passenger. — McNamara  v.  Great  Northern  Ry. 
Co.  (Minn.)  728. 

Railroad  trainmm  are  not  bound  to  nse  reason- 
able care  to  see  that  a  trespasser  on  tiie  train 
does  not  expose  himself  to  pmonal  injary. — Mc- 
Namara V.  Great  Northern  Ky.  Co.  (Minn.)  726. 

After  having  waived  a  provision  in  a  commu- 
tation ticket  requiring  the  coupons  to  be  de- 
tached by  the  conductor,  a  carrier  cannot  with- 
out notifying  the  passenger  of  a  revocation  of 
such  waiver,  eject  uim  for  failure  to  present  the 
whole  ticket. — Thompson  v.  Truesdale  (Minn.) 
239. 

A  practice  on  the  part  of  a  carrier  of  receiving 
as  fare  coupons  detached  from  a  commntation 
ticket  is  evidence  of  waiver  of  a  condition  that 
the  coupons  must  be  detached  by  the  conductor 
on  presentation. — Thompson  v.  Trueadale  (Minn.) 
2.-)0. 

Where  a  passenger  having  a  lawful  ticket 
which  is  refused,  offers  to  pay  the  regular  fan-, 
but  no  extra  charge,  he  may  recover  for  ejection. 
his  offer  not  being  accepted. — Ellsworth  v.  Qiici- 
go,  B.  &  Q.  Ry.  Co.  (Iowa)  584. 

Where  a  passenger  has  a  valid  ticket  he  may 
refuse  to  pay  or  get  off  on  refusal  of  tiie  con- 
ductor to  accept  it.— Ellsworth  t.  COiinmgtf^  b. 
&  Q.  Ry.  C^.  (Iowa)  584. 


CEBTIOBABI. 

Where  the  garnishee  appeals  from  a  Judgment 
by  a  justice,  the  principal  debtor  cannot  brine 
certiorari. — Lichtenberg  v.  Hosmer  (Mich.)  963. 

Certiorari  will  lie  to  review  an  order  imposing 
a  penalty  for  a  criminal  contempt — ^tate  v. 

Willis  (Minn.)  169. 

Certiorari  will  not  lie  to  review  an  order  Im- 
posing a  penalty  in  condemnation  proceedinga 
for  the  benefit  of  a  party.— State  t.  Willis 
(Minn.)  169. 

Challenge. 

See  "Jury." 

Change  of  Venae. 

See  "Criminal  Law";  "Venne  in  Civil  Casea." 
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CHATTEL  MORTOAGES. 

la  the  absence  of  fraud,  a  chattel  mortgage 
by  an  insolvent  to  secure  an  existing  debt  is 
valid,  though  the  collection  of  other  claims  is 
thereby  defeated.-Jones  v.  Meyer  (S.  D.)  773. 

A  mortgage  executed  August  15th  on  crops 
to  be  grown  the  next  year  is  not  a  mortgage  on 
crops  for  more  than  one  year  in  advance,  with- 
in the  prohibition  of  Gen.  St.  1894,  {  4154.— 
Piano  Manuf  g  Co.  v.  Hallberg  (Minn.)  1114. 

Evidence  in  an  action  of  claim  and  delivery, 
wherein  plaintiff  cleima  under  a  chattel  mort- 
cage.  considered,  and  lield  to  show  that  the  mort- 
gage is  invalid  as  to  defendant,  a  third  person, 
becaase  of  an  error  in  description.— First  Nat. 
Bank  ▼.  Hendrickson  (Minn.)  725. 

Sufficiency  of  description  by  reference  to  an- 
other mortgage.— Thompson  ▼.  Anderson  (Iowa) 
355. 

A  mortgage  on  live  stock  may  expressly  cover 
the  increase  of  the  mortgaged  animals. — ^Thomp- 
son v.  Anderson  (Iowa)  355. 

One  taking  a  chattel  mortgage  of  the  right  and 
interest  of  the  mortgagor  in  certain  property  held 
to  take  subject  to  a  mortgage  previously  made 
thereon.— Rosenbanm  v.  Foss  (8.  D.)  538. 

Question  whether  a  chattel  mortgage  given  on 
all  the  mortgagor's  "right,  title,  and  interest  in 
and  to"  certain  personal  property  conveyed  the 
same  ri^ta  as  were  previously  conveyed  by  a 
mortgage  upon  such  property. — Rosenbaum  v. 
Foss  (S.  D.)  538. 

Evidence  showing  that  Oie  cattle  mortgaged 
did  not  belong  to  the  mortgagor.— Cltiiens'  State 
Bank  v.  Bellangee  (Neb.)  363. 

Where  a  chattel  mortage  provided  that  the 
mortgagee  may  take  possession  of  the  prop- 
erty "if  any  attempt  be  made  to  dispose  or  re- 
move said  property,  or  any  part  thereof,"  the 
taking  possession  of  property  oecause  of  breach 
of  such  condition  is  not  an  attempt  to  arbitrari- 
ly declare  a  default  in  a  mortgage,  within  the 
prohibition  of  Gen.  St  1894,  S  4145.— Piano 
Mnnufg  Co.  v.  Hallberg  (Minn.)  1114. 

A  demand  must  be  made  on  the  mortgagee 
or  his  assignee  for  the  satisfaction  of  a  mort- 
gage, before  an  action  can  be  maintained  for 
the  penalty  for  failure  to  do  so,  provided  by 
Comn.  St  c.  32,  I  10.— Clearwater  Bank  t. 
KurkonsU  (Neb.)  133. 

The  entry  of  satisfaction  ol  a  chattel  mort- 

Sage  after  the  statutory  period  therefor  will 
efeat  an  action  for  the  penalty  for  refusing  to 
discharge  the  same. — Clearwater  Bank  t.  Kur- 
konski  (Neb.)  133. 


CLERK  OF  COXniT. 

Under  Gen.  St  1804,  g  1567,  the  clerk  of  the 
district  court  of  Ramsey  county  is  entitled  to 
recover  from  the  county  25  cents  for  each  delin- 
quent personal  property  tax  warrant  which  the 
sheriff  foils  to  collect— O'Connor  v.  Board  of 
C!om'r»  of  Ramsey  County  (Minn.)  1025. 

Liability  of  clerk's  bondsmen  for  his  negligence 
in  approving  a  delivery  bond  which  was  not 
properly  ngned,  the  clerk  having  no  authority 
to  approve  any  delivery  bond.— Dewey  t.  Kav- 
anagh  (Neb.)  396. 

Collection. 

Of  taxes,  see  "Taxation." 

Common  Carrier. 

Se«   "Carriers." 


COMMON  liAW. 

The  common  law,  as  such,  is  not  a  part  of  the 
national  jurisprudence.— Gatton  t.  Chicago,  B.  I. 
&  P.  By.  Co.  (Iowa)  580. 


Conditional  Sales. 


See  "Sale." 


CONFUCT  OF  liAWS. 

In  the  absence  of  evidence  explainlnr  the 
transaction,  it  is  presumed  that  the  payment 
of  the  proceeds  of  the  loan  and  the  delivery  of 
the  note  and  mortgage  were  contemporaneous, 
and  that  the  note  is  a  contract  of  the  state 
where  the  mortgage  was  executed.  tbooKh  it  ap- 
pears on  its  face  to  have  been  executed  in  an- 
other state  12  days  previous  to  the  making  of 
the  mortgage. — Stark  v.  Olsen  (Neb.)  37. 

The  penal  laws  of  a  state  have  no  force  beyond 
the  boundaries  of  the  state  in  which  they  exist. — 
Jones  T.  Fidelity  Loan  &  Trust  Co.  (S.  D.)  553. 

Validity  of  deed  made  by  wife  in  Illinois  to 
secure  a  debt  in  view  of  the  Invalidity  of  a  prior 
similar  deed  made  in  Indiana,  the  laws  of  that 
state  restricting  the  powers  of  a  wife. — Com- 
mercial Bank  v.  Jackson  (S.  D.)  548. 

Constable. 

See   "Sheriffs  and  Constables." 

CONSTITDTIONAL  liAW. 

A  state  cannot  auAorise  a  recovery  for  over- 
charges for  freight  on  an  interstate  shipment  in- 
volving an  unjust  discrimination. — Gatton  v.  Chi- 
cago, R.  I.  &P.  Ry.  Co.  (Iowa)  588. 

Code,  8  1308,  providing  that  railway  compani?a 
should  not  exempt  themselves  from  liabilities  as 
common  carriers,  is  not  unconstitutional  as  af- 
fecting interstate  commerce.— Solan  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.  (Iowa)  692. 

Comp.  St  c.  82,  {  15,  providing  a  penalty  for 
the  refusal  of  the  mortgagee  to  discharge  chat- 
tel mortgage  which  has  been  paid,  is  constitu- 
tional.—Clearwater  Bank  v.  Kurkonski  (Neb.) 
138. 

Laws  1890,  c.  55,  authorizing  the  boards  of 
county  commissioners  to  fix  the  salary  of  state 
attorneys,  is  void  under  Const  |  173,  requiring 
the  legislature  to  fix  the  comipensation  of  coun- 
ty, township,  and  district  oflficers-— Doherty  v. 
Ransom  County  (N.  D.)  148. 

Rev.  St.  {  2355,  nroviding  that  the  sentence 
of  either  party  to  imprisonment  for  life  shall 
dissolve  a  marriage,  is  constitutional.— State  v. 
Duket  (Wis.)  83. 

Laws  1893,  c.  276,  validating  assignees'  bonds 
previously  filed  by  the  court  commissioners,  is 
constitutional.— Freiberg  v.  Singer  (Wis.)  754. 

Power  of  legislature  to  pass  a  statute  to  oper- 
ate as  a  general  saving  clause  to  apply  in  all  rases 
of  the  repeal  of  a  statute.- Kleckner  v.  Turk 
(Neb.)  469. 

Act  Feb.  27,  1895.  creating  a  board  of  health 
for  the  city  of  Detroit  and  providing  for  the  ap- 
pointment of  the  members  of  the  board  by  the 
governor,  is  constitutional.  —  Davock  v.  Moore 
(Mich.)  424. 

How.  Ann.  St  {  6584,  providing  for  removal  of 
onuses  from  the  circuit  court  of  Kent  county  to 
the  superior  court  of  Grand  Rapids,  is  constitu- 
tional.—Wood  V.  Adsit  (Midi.)  419. 

Sp.  Laws  1891.  c.  175,  authorising  the  village 
of  Winnebago  City  to  issue  bonds  for  waterworksj^ 
is  not  a  grant  of  "corporate  jKiwers  or  privilege,' 
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within  the  prohibition  of  Const  Amend.  18S1, 
subd.  7.— Brady  v.  Moulton  (Minn.)  489. 

Gen.  St.  1891,  §  5164.  authorizing  a  parent  to 
maintain  an  action  for  injuries  to  a  minor  child, 
is  not  in  conflict  with  Const.  U.  S.  Amend.  14. — 
Lathrop  t.  Schutte  (Minn.)  493. 

The  licensing  of  intoxicating  liquors  is  an  ex- 
ercise of  the  police  power  of  the  state.— Rock 
County  T.  City  of  Bdgerton  (Wis.)  291- 

Senate  file  No.  652  of  the  legislative  session 
of  1895,  relating  to  the  granting  of  new  trials 
and  trials  de  novo  on  appeal,  is  unconstitution- 
al in  80  far  as  it  applies  to  decisions  rendered, 
prior  to  its  passage,  in  habeas  corpus  proceed- 
ings brought  by  one  parent  against  the  other  for 
the  custody  of  a  child. — State  t.  Flint  (Minn.) 
1113. 

8  How.  Ann.  St  c.  124a,  proTiding  for  wind- 
ing up  of  certain  corporations,  is  not  unconstitu- 
tional because  it  does  not  make  nil  si  nrkholders 
necessary  parties.— Brown  v.  Mesnard  Min.  Co. 
(Mich.)  1000;  Same  t.  Pontiac  Min.  Co.,  Id.; 
Same  t.  Houghton  Circuit  3udge,  Id. 

8  How.  Ann.  St.  {  T717e,  dispensing  with  se- 
curity for  costs  in  an  action  for  labor  performed 
in  certain  cases,  is  not  unconstitutional,  as  giv- 
ing special  advantages  to  one  class  At  the  ex- 
pense of  another. — Jones  v.  Shiawassee  Circuit 
Judge  (Mich.)  976. 

Question  whether  Laws  1887,  e.  417,  require 
iug  each  city  or  town  in  Rock  county  to  pay  $50 
into  the  county  treasury  for  each  lienor  license, 
violated  Const,  art.  4,  §  23,  requiring  the  sys- 
tem of  town  and  county  government  to  be  as 
nearly  uniform  as  practicnble. — Rock  County  t. 
City  of  Edgerton  (Wis.)  291. 

Sp.  Lfaws  1885,  c.  -30,  whereby  additional  ter- 
ritory was  taken  into  the  village  of  Wadena, 
is  not  unconstitutional,  as  a  special  act. — Village 
of  Wadena  v.  Wiswell  (Minn.)  1103. 

Gen.  St  1878,  c.  11,  §  58,  as  amended  by  Gen. 
I^ws  1885,  c.  2,  I  5  (^Gen.  St  1894,  S  1567),  au- 
thorizing the  issue  of  a  distress  warrant  for  the 
collection  of  personal  taxes  without  prior  notice, 
is  constitutional. — C.  N.  Nelson  Lumber  Co.  v. 
McKinnon  (Minn.)  630. 

Gen.  St.  1894,  g  4749.  relating  to  proceedings 
in  probate  court  for  the  distribution  of  de- 
cedents' estates,  is  unconstitutional  so  far  as  it 
attempts  to  make  the  publication  of  a  notice  of 
such  proceedings  sufficient  as  to  parties  who  can 
be  found  within  the  state. — McNamara  v.  Cas- 
serly  (Minn.)  880. 

The  citizens  have  no  valid  right  to  the  services 
of  a  constable,  rather  than  those  of  a  police  offi- 
cer, for  the  service  of  processes  issued  by  a  jus- 
tice.— White  v.  Board  of  Sup'rs  of  Manistee 
County  (Mich.)  653. 

The  provisions  of  the  charter  of  the  city  of 
Duluth  in  regard  to  the  confirmation  of  an  as- 
sessment for  sewer  construction,  and  as  to  the 
rendition  of  Judgment  therefor,  are  not  uncon- 
stitutional as  not  constituting  due  process  of 
law.— CHty  of  Dnluth  v.  Dibblee  (Minn.)  1117. 

Chapter  217,  Gen.  Laws  1889  (Gen.  St.  1894, 
§§  3200-3202),  providing  for  a  standard  insur- 
'  auce  policy,  is  unconstitutional.  —  Anderson  v. 
Manchester  Fire  Assur.  Ck>.  (Minn.)  241. 

CONTEMPT. 

Erroneous  order  punishing  one  for  a  crimi- 
nal contempt  for  past  disobedience  of  orders  of 
court,  there  having  been  no  proper  charge  made, 
with  notice  and  opportunity  to  answer  it — 
State  V.  Willis  (Minn.)  169. 

Right  to  commitment  of  defendant  until  he 
shall  have  performed  the  act  for  the  refusal  to 
perfoiTu  which  he  was  committed,  or  until  the 
further  order  of  the  court. — In  re  Rosenberg 
(Wis.)  1005. 


Right  to  punish  as  for  contempt  the  refosml 
of  an  execution  debtor  to  make  discovery  of  hin 

Property  when  brought  before  the  court,  nnd^r 
Lev.  St.  i  3029.— In  re  Rosenberg  (Wis.)  10U.'». 

CONTUnJANCE. 

In  criminal  cases,  see  "Criminal  Law." 

An  amended  answer,  filed  oy  consent  of  the 
parties  after  the  notice  of  trial  has  l>een  served. 
entitles  the  plaintiff  to  a  continoanceL — White- 
foot  V.  LeffingweU  (Wis.)  82. 

A  continuance  because  of  the  absence  of  a 
witness  should  be  denied,  where  the  opposite 
party  admits  all  the  facts  sought  to  be  siiown 
by  such  witness  except  that  part  of  his  te«^ 
timony  wtiich  would  be  conclusive. — Smith  v. 
First  Nat  Bank  (Neb.)  796. 

Propriety  of  refusal  to  grant  continuance  in  or- 
der to  compel  a  witness  in  another  state  to  ^ve 
evidence  by  deposition. — Stratton  v.  Dole  (Neb.i 
875. 

An  application  for  continuance  is  addreaaed  to 
the  sound  discretion  of  the  court — Stratton  t. 
Dole  (Neb.)  875. 

CONntACTES. 

See,  also,  "Assignment";  "Assignment  for  Bene- 
fit of  Creditors";  "Bonds";  "Carriers";  "Chat- 
tel Mortgages";  "Covenante":  "Factors  and 
Brokers";  '^Frauds,  Statute  of*;  "FrandiUent 
Conveyances";  "Guaranty";  "Landlord  auJ 
Tenant";  "License";  "Master  and  Servant"; 
"Mortgages":  "Negotiable  Instmments": 
"Partnershin'';  "Paymene*;  "Principa!  and 
Agent";  "Principal  and  Surety";  "Sale": 
"Specific  Performance";  "Usury";  "V«idor 
ana  Purchaser." 

Damages  for  breach,  see  "Damages." 

A  building  contract  providing  against  claims  for 
additional  work  not  authorized  by  the  architect 
Md  not  to  prevent  a  modification  of  the  contract 
as  to  additional  work  by  the  parties  thereto.— 
Michaud  v.  McGregor  (Muin.)  479. 

A  building  contract  in  suit  considered,  and  itH 
to  be  supported  by  a  valid  consideratioii. — Mi- 
chaud V.  McGregor  (Minn.)  479. 

Where  plaintiff  agrees  to  finish  a  hooae  with 
certain  quality  of  wood,  and,  on  its  being  ob- 
jected to,  agrees  that,  if  it  did  not  prove  of  tht 
quality  alleged,  it  need  not  lie  paid  for,  and  it 
proves  inferior,  defendant  is  entitled  to  have  de- 
ducted the  reasonable  value  of  the  wood  of  the 
quality  contracted  for.  —  Wheaton  t.  liood 
(Minn.)   251. 

The  reservation  of  the  right  to  make  dianjces 
in  the  plans  of  a  building  implies,  as  against  the 
guarantor  of  the  contractor,  tiiat  the  ehangvs 
shall  be  such  as  might  have  reasonably  been 
contemplated  by  the  parties  when  making  the 
contract.— O'Rourke  v.  Burke  (Neb.)  17. 

By  the  reservation,  in  a  building  contract,  of 
an  option  to  make  payments  by  assuming  lum- 
ber bills,  the  owner  does  not  assume  payment  ni 
lumber  bills  of  which  he  had  no  knowledge  at 
the  time.— O'Rourke  v.  Burke  (Neb.)  17. 

A  building  contract  and  a  contractor's  bn».! 
construed,  and  Jirld,  that  the  failure  of  the  owner 
to  keep  the  building  insured  to  the  extent  of  it> 
interest  therein  was  a  complete  defense  for  tb# 
sureties  on  the  bond. — Gallagher  r.  St  Patrick's 
Church  (Neb.)  yGi. 

A  contract  for  the  constmetion  of  a  railrM<! 
construed  with  a  subsequent  contract  for  th-' 
payment  of  a  further  amount  for  completini: 
the  work  because  of  difficulties  in  the  pcrfonn- 
ing  of  the  original  contract  coostrued,  and  M ' 
that  the  subsequent  contract  is  supported  by  i 
valid  considi'ration. — King  v.  Dulutn,  M.  &  N. 
Ry.  Co.  (Minn.)  1105.         ,  , 
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Bnlldiitc  eoBtraeta. 

Wbere  a  vendee  in  a  land  contract  surrenders 
the  same,  the  release  of  the  vendor  from  the  con- 
tract is  a  consideration  for  the  surrender. — 
Kvello  V.  Taylor  (N.  D.)  889. 

It  is  against  public  policy  for  a  sheriff  to  re- 
cover for  services  rendered  in  furnishing  informa- 
tion concerning  offenses  committed  in  his  county. 
—Foley  V.  Piatt  (Mich.)  520. 

A  contract  for  the  sale  of  the  capital  stock 
of  a  corporation  for  a  price  named,  construed, 
and  lidd  that  the  actnal  price  to  be  paid  for 
stock  was  to  be  baaed  on  a  report  of  an  expert 
accountant  as  to  the  actnal  profits  of  the  cor- 
porate business. — Blew  v.  Collins  (Minn.)  1091. 

Contract  construed,  and  Md  to  be  basod  on 
a  sufficient  consideration. — Grant  v.  Duluth,  M. 
&  N.  P.  Ry.  Co.  (Minn.)  1026. 

I>iability  of  contractor,  who  agisees  to  dig  a 
well  supplying  water,  for  all  risks  to  the  well 
until  the  completion  of  a  test  showing  that  the 
well  complies  with  the  contract.— Wiseman  v. 
Thompson  (Iowa)  346. 

Where  defendant  agrees  to  pay  all  taxes  as- 
sessed on  certain  land  up  to  the  time  be  surren- 
ders the  same,  an  assessment  is  not  complete 
until  October,  and  notice  to  plaintiff  in  July  re- 
leased defendant,  though  the  laud  was  listed  for 
taxation  in  April.— Sothschild  v.  Begole  (Mich.) 
309. 

A  contract  by  which  plaintiff  was  employed 
as  the  general  agent  of  defendant  insurance 
company,  and  entitled  to  commissions  as  part  of 
his  compensation  as  such  agent,  construed,  and 
held,  that  plaintiff  is  not  entitled  to  such  com- 
mission on  renewal  premiums  paid  after  the 
termination  of  the  employment  by  his  discharge 
for  cause.— Jacobson  v.  Connecticut  Mut  Life 
Ins.  Co.  (Minn.)  740. 

Application  of  Code,  {  3652,  providing  that 
when  the  parties  to  an  agreement  intend  it  in 
different  senses  that  sense  shall  prevail  against 
cither  party  in  which  he  had  reason  to  suppose 
that  the  other  party  understood  it.— Evans  v.  Me- 
Connell  (Iowa)  570:   McConnell  v.  Evans,  Id. 

AotioBs  on. 

Where  defendant  agreed  to  furnish  plaintiff  a 
herd  of  cattle  on  May  1st,  to  be  cared  for  during 
the  ensuing  season.  Mil,  that  an  action  for  a 
breach  of  the  contract  commenced  on  May  13, 
was  not  prematurely  brought.— Hamilton  v. 
Goff  CNeb.)  807. 

The  complaint  in  an  action  for  a  breach  of 
contract  for  the  construction  of  a  railroad  con- 
sidered, and  Md  not  to  state  a  cause  of  action. 
—King  V.  Duluth,  M.  &  N.  Ry.  (3o.  (Minn.) 
1105. 

The  complaint  in  an  action  to  enforce  the  sale 
of  chattels  held  insufficient  to  state  a  cause  of  ac- 
tion. —  Northern  Trust  Co.  v.  Markell  (Minn.) 
735. 

In  an  action  on  a  specialty,  it  is  unnecessary 
to  allege  consideration. — ^Northern  Assur.  Co.  of 
Kniiland  v.  Hotchkiss  (Wis.)  1020. 

Kvidence  in  an  action  for  the  balance  alleged 
to  be  due  as  the  purchase  price  of  corporate 
stock,  considered,  and  held  not  to  Justify  the 
ju'lsment  for  plaintiff.— Blew  v.  Collins  (Minn.) 
lOiil. 

Where  the  expert  accountant  on  whose  report 
the  purchase  price  of  corporate  stock  is  to  be 
based  fails  to  act,  the  parties  to  the  contract 
may  themselves  make  an  examination  of  the 
business,  and  prove  at  the  trial  of  an  action 
on  the  contract  what  such  accountant  should 
have  ascertained  and  reported. — Blew  v.  Col- 
lins (Minn.)  1091. 

Evidence,  in  an  action  for  a  balance  alleged  to 
be  due  on  a  contract  for  the  constmrtion  of  re- 
taining w.ills,  held  insufficient  to  show  tlint  the 


walls  were  comMet'id  according  to  contract. — 
Lynes  v.  HoU  (Minn.)  108. 

In  an  action  to  recover  a  sum  stipulated  in  a 
contract  as  liquidated  damages,  no  proof  of  ac- 
tual damages  is  required.- Sanford  v.  First  Nat 
Bank  (Iowa)  459. 

Ctontributioxi. 

Between  sureties,  see  "Principal  and  Surety." 

Ctontaributory  N^Iigeuoe. 

See  "Master  and  Servant";  "Negligence";  "Rail- 
road Companies." 

Conversion. 

S«e  "Trover  and  Conversion." 

Ctonveyances. 

See  "Chattel  Mortgages";  "Covenants"; "Deed"; 
"Fraudulent  Conveyances";  "Mortgages"; 
"Sale";  "Vendor  and  Purchaser." 

CORPORATIONS. 

See,  also,  "Banks  and  Banking" :  "Building  and 
Loan  Associations";  "Carriers':  "Horse  and 
Street  Railroads";  "Insurance  ,  "Municipal 
Corporations";  "Railroad  C5ompanie«";  "Tele- 
phone Companies." 

Taxation  of,  see  "Taxation." 

Articles  of  incorporation  constmed,  and  KM 
that  the  corporation  was  not  organized  for  a 
manufacturing  business  only,  and  that  its  stock- 
holders were  liable,  to  the  amount  of  their  stock, 
for  the  corporate  debts.- Anchor  Inv.  Co.  v.  Co- 
lumbia Electric  Co.  (Minn.)  1109. 

A  corporation  is  not  charged  with  the  knowl- 
edge of  a  corporate  officer  acting  in  his  own 
interest— Bang  v.  Brett  (Minn.)  1067. 

Proper  parties  in  an  action  to  vacate  a  chap- 
ter, or  annul  the  existence,  of  a  corporation. — 
State  V.  Union  Inv.  Co.  (S.  D.)  232. 

Construction  of  Gen.  St  1873,  c.  11,  {  139. 
making  certain  acts  conditions  precedent  to  the 
doing  of  business  by  a  corporation,  as  being  a 
ptnal  statute.— Kleckner  v.  Turk  (Neb.)  469. 

Right  of  one  who  has  done  business  with  a  cor- 
poration, and  recognized  its  existence,  to  attack 
the  validity  of  the  incorporation,  in  order  to  hold 
the  stockholders  individually  liable.— Kleckner  v. 
Turk  (Neb.)  469. 

Oflloer*. 

Construction  of  Gen.  St.  1878,  c.  34,  {  9  (Gen. 
St  1894,  {  26(X)),  making  any  officer,  director, 
or  member  of  a  corporation  liable  for  corporate 
debts  when  he  is  guilty  of  "unfaithfulness"  in 
the  discharge  of  his  duties.- First  Nat.  Bank 
V.  Harper  (Minn.)  1079;  National  New  Haven 
Bank  v.  Northwestern  Guaranty  Loan  (3o.,  Id. 

The  president  of  a  loan  company,  conaentlng 
that  deeds  be  made  to  him  as  trustee,  does  not 
thereby  gain  a  right  to  use  such  designation  to 
the  injury  of  his  company,  the  contemplated 
beneficiary  in  such  deeds.  —  TuUeys  v.  Keller 
(Neb.)  388. 

Right  of  company  to  make  use  of  the  name  of 
ltd  president  as  tmstee  in  establishing  its  right 
under  mortgages  made  to  him  as  trustee  for  the 
benefit  of  the  company.— TuUeys  v.  Keller  (Neb.) 
3SS. 

One  who  has  the  general  management  of  a 
corporation  is  authorized  to  execute  an  appeal 
bond  for  it.— Sarmiento  v.  Davis  Boat  &  Oar 
Co.  (Mich.)  205. 

Directors  of  an  insolvent  corporation  cannot 
secure  debts  due  themselves,  or  third  persons 
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tor  which  they  are  obligated  as  sureties,  in 
preference  to  other  creditors.— Tillson  t.  Down- 
ing (Neb.)  836. 

Sto«k  and  stockliolders. 

Evidence  in  an  action  to  recoTer  dividends 
paid  to  defendant  after  he  had  transferred  the 
stock  on  which  the  dividends  were  declared, 
held  to  justify  a  verdict  for  plaintiff. — Cook  v. 
Monroe  (N«b.)  800. 

Where  stock  is  issued  to  one  in  consideration 
of  his  using  his  influence  with  others  to  buy  it, 
the  services  not  taking  any  time  from  bis  busi- 
ness, he  is  liable  to  creditors  for  the  amount  of  his 
subscription.  —  Peninsular  Sav.  Banlc  v.  Black 
Flag  Stove  Polish  Co.  (Mich.)  614. 

Dividends  declared  by  a  corporation  on  shares 
of.  its  stock  belong  to  the  parties  in  whose  names 
the  stock  was  registered,  but  may  be  sold  the 
same  as  other  personal  property.— <3ook  v.  Mon- 
roe (Neb.)  800. 

A  transfer  of  stock  htid  sufficient  to  change 
the  equitable  ownership  into  a  legal  ownership, 
so  as  to  make  the  transferee  liable  for  the  pny- 
ment  of  calls  on  the  stock. — Basting  v.  North- 
em  Trust  Ca  (Minn.)  721. 

The  remedy  for  enforcing  the  double  liability 
of  stockholders  is  exclusively  that  provided  by 
Gen.  St  1878,  c.  76  (Gen.  St.  1894,  SS  588&- 
5911).— Winnebago  Paper  Mills  v.  NorlJiweBtem 
Printing  &  Publishing  Co.  (Minn.)  1024. 

Right  of  stockholder  to  inspect  the  corporate 
books  as  affected  by  the  fact  that  he  asks  permis- 
sion to  inspect  some  papers  which  he  has  no  right 
to  see.— Ellsworth  v.  Dorwart  (Iowa)  588. 

A  stockholder  is  entitled  to  hare  his  attorney 
and  a  stenographer  accompany  and  aid  him  when 
he  decides  to  examine  the  corporate  books. — Ells- 
worth V.  Dorwart  (Iowa)  588. 

Construction  of  Gen.  St  1878,  c.  34,  {  9  (Gen. 
St  1804,  i  2600),  making  stockholders  liable  for 
corporate  debts  in  case  of  a  failure  by  the  cor- 
poration to  comply  substantially  with  certain 
S revisions  us  to  organization  and  publieitr. — 
'irst  Nat  Bank  v.  Harper  (Minn.)  1079;  Na- 
tional New  Haven  Bank  t.  Northwestern  Guar- 
anty Loan  Co.,  Id. 

A  corporate  stockholder  may  be  made  a  par- 
ty to  an  action  against  an  insolvent  corporation 
on  the  complaint  of  a  creditor  either  before  or 
after  the  expir.ition  of  the  time  limited  by  the 
court  for  creditors  to  ,  present  their  claims. — 
National  Cerman-.^merican  Bank  t.  St.  An- 
thony Park  North  Real-Estate  Co.  (Minn.)  10e& 

Right  of  coriwirate  creditor  suffering  loss  pe- 
culiar to  himself  through  an  officer's  neglect  of 
duty  to  maintain  an  action  at  law  agaiust  the 
latter.- Pirst  Nnt.  Bank  v.  Harper  (Minn.) 
1079:  National  New  Haven  Bank  v.  Northwest- 
ern Guaranty  Loan  Co.,  Id. 

Right  of  a  creditor  of  a  corporation  under 
Gen.  St  1878,  c.  76  (Gen.  8t  1894,  c.  76),  to 
require  stockholder  to  be  made  parties  and  have 
their  liabilities  ascertained  and  enforced  for  the 
benefit  of  all  creditors,  though  the  creditor  who 
instituted  the  original  action  did  not  ask  for 
8uch  relief. — National  German-American  Bank 
v.  St.  Anthony  Park  North  Real-Estate  Ca 
(Minn.)  1068. 

An  action  to  enforce  the  liability  of  a  stock- 
holder arising  from  a  corporation's  failure  to 
publish  an  annual  notice  of  its  indebtedness, 
as  required  by  law,  cannot  be  maintained  until 
after  a  judgment  against  the  cwporation  deter- 
mining the  amount  owing  by  It— Ball  t.  Wicka 
(Neb.)  806. 

COSTS. 

A  nonresident  in  an  action  to  recover  ifor  per- 
■onal  labor  must  file  security  for  costs. — Oao- 
wicki  V.  Ferrick  (Mich.)  OSL 


Where,  on  trial  of  a  eauae,  finding*  of  fact 
and  concinsions  of  law  are  made,  a  judgment  of 
dismissal  is  a  judgment  on  the  merits,  entitliaf 
the  defendant  to  $10  costs. — Winnebago  Paper 
Mills  V.  Northwestern  Printing  &  Pablishicp 
Co.  (Minn.)  1024. 

Where  the  prevailing  party  has  failed  to  fi'.? 
in  the  supreme  court  the  paper  books  and  briefs 
three  days  before  the  day  of  argument  as  rt- 
quired  by  court  rule  9,  he  cannot  recover  stat- 
utory costs. — Lehigh  Coal  &  Iron  (Do.  t.  Scallco 
(Minn.)  245. 

Ordinarily,  attorney's  fees  are  not  recoverali> 

I  for  services   in   attempting  to   dinaolT^   a  ttfu- 

porary  restraining  order  pending  the  bearing  -if 

■  a  motion  for  a  temporary  injunction. — Carncs  v. 

I  Heimrod  (Neb.)  809. 

Effect  of  chancery  rule  90  as  restricting  the 
powers  ot  the  circuit  courts  to  imix>se  attorney's 
I  fees   as  a  part  of  the  costs. — ^Elittennaater  t. 
I  Brossard  (Mich.)  75. 

I  Where  an  appeal  is  taken  for  delay,  on  al^nn- 
I  ance  damages  not  exceeding  10  per  cent,  with 

interest,    may   be   assessed.  —  Sweet   v.    Davis 

(Wis.)  1047. 

C0T7NTIES. 

See,  also,   "Highways";  "Schools   and   School 
Districts." 

Questioii  whether  a  county  created  out  of  part 

of  another  county  could  be  charged  with  delin- 

<iuent  taxes  returned  by  towns  comprised  with- 

.  in  it  as  uncollectible,  and  which  were  compro- 

'  mised   by    the   old    county. — Forest   County    v. 

Langlade  County  (Wis.)  760. 

Right  of  new  county  to  claim  against  the 
county  from  which  it  was  formed  on  account  of 
a  depreciation  in  the  value  of  tax  certificates 
caused  by  the  action  of  the  old  county  in  sell- 

'  ing  junior  certificates. — Forest  County  ▼.  L«ne- 

I  lade  County  (Wis.)  760. 

j  Right  of  member  of  city  police  force  to  recor- 
I  er  from  a  county  the  re^lar  fees  for  service  «f 
I  process  issued  by  a  justice  of  peace. — White  v. 
]  Board  of  Sup'rs  of  Manistee  County  (Mich.)  tio!!. 

I  The  assessor  of  Ramsey  county  must  be  ap- 
pointed by  the  chairman  of  the  board  of  conntf 
commissioners  and  the  county  auditor. — State 
V.  Johnstone  (Minn.)  176. 

i  Under  3  How.  Ann.  St  i  2155.  the  county 
I  must  pay  for  fish  chutes  constructed  by  ownem 
!  of  dams  within  its  borders. — Hart  v.  Bcird  of 
•  Sup'rs  of  Ganesee  County  (Mich.>  67. 

I     Propriety  of  including  in  judgment  in  favor  of 
I  county  against  the  sureties  on  a  county  treas- 
urer's bond  the  20  per  cent  penalty  specified  in 
Comp.   Laws,  (  617.— Jerauld  County   t.   Wil- 
I  liams  (S.  D.)  906. 

j  Prestnnption  that  an  action  brongjit  by  a 
state's  attorney,  in  the  name  of  the  county. 
,  against  a  defaulting  treasurer  and  the  sureties 
I  on  his  bond,  was  brought  by  order  of  the  county 
i  commissioners.— Jerauld  County  v.  Williams  (i>. 
D.)  905. 

A  resolution  of  a  county  board  awarding  pnblic 
printing  construed,  and  hdd  to  include  only  the 
public  printing  therein  mentioned,  though  the  bi-i 
therefor  included  other  matters. — McKenzie  v. 
Board  of  C/om'rs  of  Polk  (bounty  (Minn.)  613. 


COUBTS. 

See,  also,  "Justices  of  the  Peace";  "Rtmatti 
of  Causes." 

A  circuit  judge  may  exercise  the  powers  con- 
ferred on  him  as  Judge  in  the  name  of  the  conn, 
and  as  the  act  of  the  court.— King  r.  UcCIurg 
IJS.  D.)  210. 
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Until  final  decree  of  distribution  in  the  pro- 
late conrt,  the  district  court  has  no  jurisdiction 
of  an  action  against  an  administrator  by  an  lieir 
to  recover  his  share  of  the  estate.— Schmidt  t. 
Stark  (Minn.)  255. 

Procedure  in  county  courts  in  regard  to  bills 
of  exceptions  is  gOTCrned  by  the  law  relating 
to  justices  of  the  peace.— Sedgwick  t.  Durham 
Web.)  142. 

COVENANTS. 

A  party-wall  agreement  made  between  plain- 
tiff and  defendant's  grantor  hdd  to  constitute  a 
cuTenant  running  with  the  land.  —  First  Nat. 
Bank  t.  Security  Bank  (Minn.)  264. 

A  corenant  against  incumbrances  is  not  one 
running  with  the  land,  but  is  a  personal  obli- 
gation.—Campbell  T.  McClure  (NebJ  920. 

Ooverture. 

See  "Husband  and  Wife." 

CBEDITOBS'  BlZili. 

When  execution  has  been  issued  on  plaintiff's 
judgment  only  in  the  county  in  which  it  was  ob- 
tained, but  not  in  the  county  in  which  defend- 
ant's property  lies,  plaintiff  is  not  entitled  to 
relief  under  a  creditors'  bill.— Northwestern  Iron 
Co.  T.  West  Superior  Iron  &  Steel  Go.  (Wis.) 
752. 

Kev.  St.  f§  3216-3228,  do  not  rfve  jurisdic- 
tion of  a  creditors'  bill  against  a  foreign  corpo- 
raiion.— Northwestern  Iron  Co.  T.  West  Supe- 
rior Iron  &  Steel  Co.  (Wis.)  752. 


CBTTVmfAIi  LAW. 


See,   also,   "Bail";   "Habeas   Corpus":   "1 
ment  and  Information";  "Jury';  "Wit 


"Indict- 
ritness." 

Particular  crimes,  see  "Assault  and  Battery"; 
"Disorderly  House";  "Embezzlement";  "Es- 
cape"; "False  Pretenses";  "Forgery";  "Gam- 
ing"; "Homicide";  "Incest";  "Intoxicating 
Liquors";  "Larceny";  "Rape." 

The  courts  of  Minnesota  have  jurisdiction  to 
try  one  charged  with  crime  committed  on  an  is- 
land in  the  Mississippi  river,  on  the  Wisconsin 
side  of  the  channel. — State  v.  George  (Minn.) 
100. 

The  indorsement  on  an  information  of  the  sur- 
name and  the  iuitials  of  the  Christian  name  of 
a  witness  is  sufficient. — Basye  v.  State  (Neb.) 
811. 

The  prosecuting  attorney  is  not  a  party  to  a 
criminal  case,  within  How.  St.  §§  6822.  7243, 
prohibiting  a  judge  or  magistrate  from  hearing 
a  case  when  they  are  related  to  either  party. — 
People  V.  Whitney  (Mich.)  765. 

Where,  on  examination,  the  commission  of  the 
offense  is  found  to  have  been  on  a  ditferent  date 
from  that  charged  in  the  complaint,  the  infor- 
mation should  follow  the  date  shown  on  exam- 
ination.—People  V.  Whitney  (Mich.)  765. 

Oontlaaaaioe. 

I'ropriety  of  denial  of  a  continuance  where 

the  application  did  not  state  what  defendant  pro- 
posed to  prove  by  the  absent  witnesses. — People 
T.  Burwell  CMich.)  086. 

A  refusal  of  the  continuance  to  obtain  coun- 
sel is  within  the  discretion  of  the  court. — People 
V.  Considine  (Mich.)  196. 

OIumKe  of  Tenne. 

On  a  change  of  venue  in  a  criminal  case,  a 
fortified  transcript  of  the  proceedings,  together 
with  the  original  indictment  or  Information, 
must  be  transmitted  to  the  court  to  which  the 
change  is  made.— Barr  v.  State  (Neb.)  8o6. 


Condvot  of  triaL 

It  is  within  the  discretion  of  the  court  to  allow 
a  plea  of  not  guilty  to  l>e  withdrawn  to  present 
a  motion  to  set  aside  the  indictment,  and  where 
the  refusal  results  in  a  substantial  injury  a  con- 
viction will  be  reversed.- State  v.  Van  Nice  (S. 
D.)  537. 

The  court  may  permit  a  witness  for  the  pros- 
ecution to  remain  in  court  during  the  tnal. — 
People  V.  Considine  (Mich.)  196. 

Where,  on  a  trial  for  selling  liquor,  evidence 
is  introduced  of  distinct  offenses,  the  court,  on  re- 
quest, should  require  the  state  to  elect  on  which 
transaction  it  will  rely. — State  v.  Valentine  (S. 
D.)  541. 

Argument  of  counsel  considered,  and  held  not 
ptnudicial  to  defendant.— State  v.  Tippet  (lows) 

Where,  on  trial  for  sdling  liquors,  evidence  of 
separate  sales  is  introduced,  on  request  the  court 
most  require  tne  prosecution  to  elect — State  v. 
Boughner  (S.  D.)  542. 

Evldenoe. 

Depositions  taken  at  preliminai^  examinations 
are  admissible  on  the  trial  as  original  evidence. — 
People  V.  Kennedy  (Mich.)  405. 

!     Admissibility  of  the  evidence  of  a  certain  wit- 
I  noss  to  identify  defendant  lie  stating  that  he  was 
I  not  positive  as  to  the  identity.— State  v.  Sey- 
more  (Iowa)  661. 

The  omission  to  require  the  evidence  of  an 
accomplice  to  i)e  corroborated  is  not  ground  for 
reversal,  in  the  absence  of  a  request  of  an  in- 
struction, or  an  exception  to  the  evidence. — Po- 
rath  V.  State  (WU.)  1061. 

A  defendant  cannot  insist  that  the  state  call 
his  accomplices,  when  their  testimony  would  be 
merely  cumulative.- People  v.  Considine  (Mich.) 
106. 

The  testimony  of  a  witness  given  on  the  pre- 
liminary examination  of  defendant  is  compe- 
tent against  defendant  on  his  trial,  the  witness 

[  having  died  in  the  meantime. — State  v.  George 

'■  (Minn.)  100. 

Admissibility  of  statements  made  by  defend- 
ant to  a  police  officer,  in  the  absence  of  a  show- 
ing that  they  were  induced  by  tlueats. — People 
V.  Parsons  (Slich.')  69. 

Where  defendant  made  statements  to  liis  coun- 
sel, in  the  hearing  of  a  third  p^on,  who  stands 
in  no  relation  of  confidence  to  either  defendant 
or  counsel,  such  person  may  testify  to  the  state- 
ments—Basye  V.  State  (Neb.)  811. 

Jastraotioou* 

Undei-  Comp.  St.  c.  19,  S§  52-.'56.  unless  writ- 
ten instructions  are  waived,  giving  of  oral  in- 
structions is  reversible  error. — Ehrlick  v.  State 
(Neb.)  35. 

The  error  of  giving  an  incorrect  instruction  is 
not  cured  by  another  instruction  wherein  the 
law  on  the  some  subject  is  correctly  stated. — 
Barr  v-  State  (Neb.)  85G. 

Instructions  requested  need  not  be  given  in 
the  language  of  the  requests  provided  their  sub- 
stance be  given  so  far  as  correct  —  People  v. 
Parsons  (Mich.)  69. 

In  a  prosecution  for  a  felony,  error  cannot  be 
based  on  the  failure  to  define  a  lesser  offense 
included  in  the  indictment,  unless  requested  to 
do  so.- Barr  v.  State  (Neb.)  856. 

Propriety  of  refusal  to  give  a  certain  charge  on 
circumstantial  evidence  in  view  of  another  diarge 
bearing  on  that  subject  —  State  v.  Seymorc 
(Iowa)  661. 

An  instruction  containing  a  correct  proposition 
of  law  is  properly  excluded  when  it  has  no  appU- 
ciitiou  to  the  case.— People  v.  Considine  (Mich.) 


106. 
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Where  the  jury  are  instrneted  in  the  general 
charge  as  to  reasonable  doubt  a  failure  to  so  in- 
struct in  the  specific  instructions  is  not  error. — 
State  v.  Tippet  (Iowa)  445. 

Propriety  of  charge  as  to  presumption  of  guilt 
raised  by  defendant's  fleriiiK  to  avoid  arrest. — 
State  V.  Seymore  (Iowa)  661. 

Propriety  of  failure  to  instruct  with  reference 
to  an  alibi.— State  r.  Seymore  (Iowa)  661. 

Sufficiency  of  instruction'as  to  degree  of  proof 
required  as  to  defendant's  guilt.— People  v.  Par- 
sons (Mich.)  69. 

Cnatody  of  Jury. 

A  court  may  direct  the  jury  to  remain  in  the 
custody  of  an  officer  during  trial.— People  ▼. 
Considiue  (Mich.)  196. 

Senteiute. 

In  the  absence  of  an  abuse  of  discretion,  the 
sentence  imposed  by  the  trial  court  will  not  be 
disturbed  on  appeal.  —  Wright  t.  State  (Neb.) 
147. 

Hie  failure  to  ask  in  sentencing  one  convicted 
of  murder  in  the  second  degree  if  he  has  any- 
thing to  say  why  sentence  should  not  be  pro- 
nounced is  not  reversible  error. — People  v.  Palm- 
er (Mich.)  666. 

K«w  trial. 

The  failnre  of  counsel  for  defendant  to  move 
for  a  dismissal  of  the  jury  because  of  rumors  of 
misconduct  prevents  the  granting  of  a.  new  trial 
because  of  such  rumors.— State  v.  Floyd  (Minn.) 
1096. 

The  dental  of  a  motion  in  arrest  of  Judgment 
will  be  reviewed  on  appeal,  though  the  trial 
judge  assigned  no  reason  for  his  ruling. — ^People 
V.  Rathbun  (Mich.)  978. 

A  judgment  will  not  be  reversed  for  refusal 
to  set  aside  a  verdict  based  on  the  uncorrobo- 
rated testimony  of  an  accomplice.— Porath  t. 
State  (Wis.)  1061. 

Evidence  presented  on  a  motion  for  a  new 
trial  because  of  alleged  misconduct  of  the  pros- 
ecuting officer  and  of  certain  jurors  during  the 
trial  reviewed,  and  Arid  that  the  court  did  not 
abuse  its  discretion  in  denying  the  motion. — 
State  v.  Floyd  (Minn.)  1096. 

An  objection  that  the  charge  of  the  informa- 
tion was  not  included  in  the  complaint  on  which 
defendant  was  arrested,  will  not  be  received  aft- 
er judgment  of  conviction,  where  the  complaint 
is  not  in  the  record.— Wright  v.  State  (Neb.) 
147. 

Affidavits  used  ae  evidence  on  the  trial  will 
not  be  considered  on  anpeal  unless  preser<-ed  by 
bill  of  exceptions.— Wright  v.  State  (Neb.)  147. 

An  assignment  that  the  court  erred  in  over- 
ruling a  motion  to  strike  from  the  files  a  cer- 
tain paper  cannot  be  considered  on  review,  where 
neither  the  motion  not  the  grounds  thereof  ap- 
pear in  the  record.— B%rr  v.  State  (Neb.)  856. 


DAIIAGES. 

For  conversion,  see  "Trover  and  Conversion." 
For  slander,  see  "Libel  and  Slander." 
In  replevin,  see  "Replevin." 

Whether  a  sum  named  in  a  contract  is  to  be  re- 
garded as  liquidated  damages  or  as  a  penalty  de- 
pends on  the  intention  of  tne  parties,  rather  than 
on  the  language  of  the  contract  —  Sanford  v. 
First  Nat.  Bank  (Iowa)  459. 

Where  one  agrees  to  purchase  certain  notes  if 
the  other  party  would  buy  them,  on  failure  so 
to  do  he  is  liable  for  such  damages  as  he  has 
caused  to  the  promisee.— Stratton  v.  Meredith 
(Neb.)  027. 


Damages  for  breach  of  contract  of  employ- 
ment cannot  be  recovero'l  under  a  petition  for 
wages  earned.— (^ulbertBiiii  Irrigating  &  Water 
Power  Co.  v.  Wildman  (Neb.)  947. 

In  an  action  for  breach  of  contract  of  em- 
ployment, the  wages  to  be  $60  per  month  a 
cash,  and  $40  in  water  rights,  the  servant'* 
measure  of  damages  is  $100. — Cnlbertfson  Irri- 
gating &  Water  Power  Oo.  ▼.  Wildman  (Neb.) 
947. 

In  an  action  for  breach  of  warranty  on  tb» 
sale  of  a  horse,  the  court  cannot  order  plaintiff 
to  allow  defendant  to  examine  the  horse  at 
plaintiffs  stable.- Martin  v.  Elliot  CMich.)  966. 

Measure  of  damages  for  the  breach  of  a  bond 
executed  by  a  mortgagor  to  the  mortgagee,  pro- 
.viding  for  rebuilding  the  house  destroyed  by 
fire  on  the  mortgaged  premises. — Longfellow  v. 
McGregor  (Minn.)  103^ 

Where  chattels  are  injured  by  the  negligence 
of  another,  but  not  wholly  destrojred,  the  meas- 
ure of  damages  is  the  difference  between  the 
value  of  the  chattels  immediately  before  and 
immediatdy  after  the  injury. — Chicago,  B.  ft  Q. 
R.  Co.  V.  Metcalf  (NebJ  51. 

One  whose  chattels  are  Injured,  bat  not  whol- 
ly destroyed,  cannot  render  the  person  caoains 
the  injury  liable  for  the  entire  valae  of  the 
chattels  by  merely  abandoning  them.— Chicago, 
B.  &  Q.  R.  Co.  V.  Metcalf  (Neb.)  51. 

In  an  action  of  tort,  plaintiff  is  not  entitied, 
under  Gen.  St.  1878,  o.  66,  8  243  (Gen.  St.  1894. 
i  5387),  to  assess  his  damages  without  notice  I'l 
defendant,  who  has  appeared  in  the  action.— 
Davis  V.  Red  River  Lumber  Co.  (Minn.)  1111. 

A  wife  cannot  recover  in  an  action  for  personal 
Injury  expenses  incurred  for  medical  treatmciit 
which  her  husband  is  liable  for. — Belyea  ▼.  Miii- 
neapolis,  St  P.  &  S.  S.  M.  Ry.  Co.  (Minn.)  127. 

Where  the  Injuries  are  permanent  the  jnr? 
may  consider  uie  injury  to  the  feelings,  and 
mental  and  physical  suffering. — Reinke  t.  Bent- 
ley  (Wis.)  1()66. 

Where  the  injuries  are  permanent  an  instmc- 
tion  to  allow  for  future  bodily  and  mental  sntfer- 
ing  does  not  authorize  conjectural  damages.— 
Miller  v.  Boone  County  (Iowa)  352. 

A  verdict  for  $6,565  for  permanentiy  inJtiring 
a  woman  of  44  years  hdd  not  excessive. — -Miller 
V.  Boone  County  (Iowa)  S52. 

Thongh  plaintiff's  evidence  shows  that  ahc  i* 
suffering  from  other  troubles  than  those  caosr-1 
by  the  injury,  she  may  introduce  testimony  as  ci 
her  present  appearance,  compared  with  wb.it 
it  was  before  the  injury.— Turner  v.  Townafaip  of 
Ridgeway  (Mich.)  406. 

Dangerous  Premlawa. 

See  "Negligence." 


DEATH  BY  WBONQFUIi  ACT. 

Petition  in  an  action  under  Comp.  St.  lSn:'>. 
c.  21,  examined,  and  keM  to  sufficiently  aUe,.> 
that  plaintiffs  sustained  pecuniary  injoriea,  wit!  - 
in  the  meaning  of  the  statute.- Kearney  Elt^^ 
trie  Co.  V.  Langhlin  (Neb.)  941. 

The  exclusion  of  certidn  evidence  as  to  the  vr.I- 
ne  of  the  services  of  deceased  Md  not  gnnmd  for 
reversal,  in  view  of  prior  admissions  of  recnr! 
as  to  tiie  valne  of  his  services,  and  his  expectanc t 
of  Ufe.— McKelvy  v.  Bnriington,  C.  R.  &  N.  By 
(30.  (Iowa)  608. 

DECEIT. 

InadmiasibiHty  of  evidence  of  defendant'* 
breach  of  a  promise  which  was  not  inrt  of  tix 
fraud  relied  on. — Hubbard  v.  Long  (Micb.)  044 


Digitized  by 


Uoogle 


INDEX. 


1135 


One  seeking  to  recoTer  damages  resulting  from 
a  Bale  of  his  property  for  a  sum  less  than  its 
Talne,  because  of  frandulent  representations  by 
defendant,  must  show  that  he  was  influenced  by 
such  representations.  —  McCready  v.  Phillips 
(Neb.)  7. 

Declarations. 

As  evidence,  see  "Eridence." 

DEDICATION. 

Of  highway,  see  "Highways." 

Evidence  showing  that  a  dty  was  estopped  to 
claim  under  a  dedication  a  certain  strip  ot  land 
which  it  never  accepted  as  a  street  and  which 
was  occupied  by  adjoining  lot  owners  for  20 
years.— jMinson  v.  City  of  Burlington  (Iowa) 
694 

DEED. 

Se^  also,    "Acknowledgment";    "Covenants"; 

"Fraudulent  (Conveyances";  "Vendor  and  Pur^ 

chaser." 
Tax  deed,  see  "Taxation." 

Effect  of  a  reservation  of  a  right  of  way,  with 
a  requirement  that  the  grantee  build  an  embank- 
ment along  the  side  of  a  neighboring  mill  race, 
as  extending  the  description  so  as  to  cover  land 
to  the  bank  of  the  mill  race. — Gleason  v.  Bur- 
roughs (Wis.)  292. 

Effect  of  reservation  of  a  right  of  way  for 
teams,  as  reserving  a  way  snflSciently  wide  for 
that  purpose. — Gleason  v.  Burroughs  (Wis.)  292. 

Where  a  grantor  conveys  part  of  a  lot  by  a 
deed  descnuing  it  by  metes  and  bounds,  and 
conveys  the  balance  describing  it  aa  bounded  by 
the  land  previously  conveyed,  the  grantee  in  the 
first  deed  is  limited  to  the  tract  described, 
though  less  than  it  was  the  intention  of  the  par- 
ties to  convey.— Probett  ▼.  Jenkinson  (Mich.) 
648. 

The  fact  that  a  grantee  did  not  record  the  deed 
until  after  the  death  of  the  grantors,  whom  he 
allowed  to  remain  in  possession,  does  not  de- 
stroy the  presumption  of  delivery,  when  the  deed 
is  not  in  lus  possession.- Magee  v.  Allison  (Iowa) 

A  deed  conveying  land  construed,  and  hdd  to 
create  a  lien  on  the  premises  by  reservation  in 
the  nature  of  a  purchase-price  mortgage,  and 
that  the  record  thereof  is  notice  of  such  lien  to 
subsequent  purchasers.- Doescher  ▼.  Doescher 
(Minn.)  736. 

Defective  Bridges. 

See  "Bridges." 

Defective  Highways. 

See  "Highways." 

Defective  Streets. 

See  "Municipal  C^onrarations." 


Demurrer. 


See  "Pleading." 


DEPOSITION. 

Sufficiency  of  showing  in  commissioner's  re- 
turn that  the  oath  was  administered  to  the  wit- 
ness publicly,  as  required  by  the  statute.— Ford 
V.  Cheever  (Mich.)  975. 


DESCENT  AND  DISTBIBITTION, 

See,  also,  "Executors  and  Administrators." 

Propriety  of  instruction  in  an  action  by  a  par- 
ent for  money  giveu  to  her  son  that  the  presump- 
tion was  that  the  money  was  furnished  as  an 
advancement  and  not  as  a  loan.— Murphy  v. 
Murphy  (Iowa)  697. 

Right  of  heir,  upon  discovering  a  fraud 
whereby  a  judgment  of  distribution  was  pro- 
cured in  favor  of  a  single  legatee,  to  immediate- 
ly petition  to  set  aside  the  jodjgment  without 
sning  the  legatee.— In  re  O'Neill's  Estate  (Wis.> 
1042. 

On  payment  to  heirs  of  a  debt  due  their  de- 
cedent, no  administrator  having  been  appointed, 
the  debtor  is  entitled  to  indemnity.— In  re  Flint 
&  P.  M.  B.  Co.  (Mich.)  303. 

Under  Prob.  Code.  §§  104.  107.  110  (Gen. 
St.  1894,  §i  4611,  4614,  4517),  the  holder  of  a 
claim  against  a  decedent's  estate  that  does  not 
mature  within  the  time  limited  for  preRenting 
claims  to  the  probate  court  may  maintain  an 
action  thereon  against  the  heirs,  next  of  kin.  or 
legatees  to  whom  the  residue  of  the  estate  has 
been  devised.  —  Hantzch  v.  Massolt  (Minn.) 
1069. 

Sufficiency  of  petition  seeking  to  set  aside  a 
judgment  distributing  decedent's  estate  as  pro- 
cured by  fraud,  the  one  in  whose  favor  such  de- 
cree was  made  having  procured  releases  frnia 
petitioners  of  their  interests  by  false  repre- 
sentations.—In  re  O'Neill's  Estate  (Wis.)  1042. 

Validity  of  a  decree  of  distribution,  on  a  pe- 
tition of  an  alleged  heir,  as  between  a  subse- 
quent purchaser  of  the  land  distributed  and 
other  persons,  claiming  to  be  heirs,  who  had  no 
notice  of  the  proceeding  in  which  the  decree  was 
rendered.— McNamara  v.  Casserly  (Minn.)  880. 

Disbarment. 

Of  attorney,  see  "Attorney  and  Client" 

Dismissal. 

Of  action,  see  "Practice  in  Civil  Casea." 


DIS0BDESL7  HOUSE. 

Evidence  examined,  and  Iteld  to  sustain  con- 
viction, under  O.  0>de.  {  210,  of  maintain- 
ing a  disorderly  house. — Wright  v.  State  (Neb.) 
147. 

Dissolution. 

Of  attachment,  see  "Attachment." 

DIVORCE. 

Rights  of  divorced  wife,    see  "Husband   and 
Wife." 

Sufficiency  of  evidence  of  disagreement  be- 
tween the  parties  and  ill  treatment  on  the  part 
of  the  husband  to  justify  a  decree  of  absolute  di- 
vorce from  bed  and  board. — Hacker  v.  Hacker 
(Wis.)  278. 

In  an  action  for  divorce  for  cruelty,  condonfl- 
tion  by  cohabitation  is  not  shown,  in  the  ab- 
sence of  an  express  agreement— Taylor  v.  Tay- 
lor (N.  D.)  89^. 

Where  an  express  agreement  to  condone  is 
shown,  the  original  cause  is  renewed  by  sul>- 
■equent  cruelty.— Taylor  v.  Taylor  (N.  D.)  803. 

A  personal  judgment  for  alimony  cannot  be 
rendered  against  a  nonresident  defendant,  where 
jurisdiction  was  acquired  only  by  publication. — 
Dillon  V.  Starin  (Nob.)  12. 
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Where  a  decree  of  divorce  is  entered  preaerv- 
ing  thfi  qupRtion  of  alimony,  and  no  appeal  18  tak- 
en, the  omission  of  any  allegation  as  to  defend- 
ant's pecuniary  ability  will  not  prevent  a  decree 
for  alimony. — Seibly  t.  Ingham  (Mich.)  528. 

The  court  may  grant  a  divorce  reserving  the 
question  of  alimony,  and  on  the  subsequent  death 
of  defendant  award  it  out  of  his  estate. — Sei- 
bly v.  Ingham  (Mich.)  528. 

An  underwriting  in  a  subpoena  that  the  bill  is 
filed  to  reacli  interests  in  property  indicates  a 
claim  for  alimony.  —  Seibly  v.  Ingham  (Mich.) 
528. 

Where,  on  decree  in  divorce,  the  qnestion  of  ali- 
mony is  reserved,  and  defendant  dies,  liis  heirs 
and  legatees  should  be  made  parties  to  proceed- 
ings for  alimony.— Seibly  v.  Ingham  (Mich.)  528. 

Alimony  ends  on  the  death  of  one  of  the  par- 
ties.—Maxwell  V.  Sawyer  (Wis.)  283. 

Comp.  St.  c.  26,  8  IS,  relating  to  the  restore 
tion  of  the  wife's  property  on  granting  her  a 
divorce,  refers  only  to  property  which  the  law 
gives  the  husband  by  reason  of  the  marriage, 
and  not  property  obtained  from  the  wife  by  gift 
or  contract— Dillon  v.  Starin  (Neb.)  12. 

DOMICIIiB. 

Sufficiency  of  evidence  to  show  a  change  of 
domicile  by  one  who  moved  out  of  the  state  for 
the  purpose  of  doing  business,  but  retained  his 
home  in  the  state,  and  expressed  an  intention 
of  returning.— Wood  v.  Boeder  (Neb.)  853. 

The  domicile  of  one  is  the  place  where  he  has 
his  Qxed  and  permanent  home,  and  to  which 
when  absent  he  has  the  intention  of  returning. 
—Wood  V.  Boeder  (Neb.)  853. 


DBAINAQE. 

Notice  by  poblication  in  proceedings  to  de- 
termine the  necessity  of  a  drain  Is  insufficient 
for  jurisdiction,  under  Pub.  Acts  1883,  S  7, 
where  the  name  of  a  nonresident  owner  who  is 
known  is  not  set  forth  therein.  —  Oampau  t. 
Oharbenean  (Mich.)  435. 

DRUOOISTS. 

Brroneons  charge  in  nn  action  against  a  drug- 
gist for  giving  plaintiff  an  injurious  medicine, 
it  not  requiring  proof  that  plaintiff's  illness  was 
caused  by  the  medicine.— Rabe  v.  Sommerbeck 


(Iowa)  458. 


DXTEESS. 


Sufficiency  of  evidence  to  justify  the  setting 
aside  of  a  mortgage  given  to  secure  a  debt  as 
having  been  obtained  by  a  promise  to  dismiss 
<ximinal  proceedings.  —  Hargreaves  t.  Menken 
(Neb.)  951. 

Dying  DeclarstlonB. 

See  "Homicide." 


EASEMENTS. 

Evidence  showing  that  one  owning  land  abat- 
ting  on  a  railroad  right  of  way  did  not  obtain  a 
prescriptive  right  to  pass  over  such  right  of  way 
by  doing  so  for  30  years. — Andries  v.  Detroit,  Q. 
H.  &  M.  By.  Co.  (Mich.)  520. 

Ejectloii. 

Of  passengers,  see  "Carriers." 


EJECTMENT. 

Where  plaintiff,  while  non  compos  mentis,  hm 
executed  a  deed,  he  cannot  bring  ejectment  lo 
recover  the  land. — Moran  v.  Moran  (Mich.)  9St). 

Actual  possession  is  sufficient  evidence  of  title 
to  maintain  ejectment  until  defendant  ha« 
shown  a  better  title. — Elofrson  v.  Lindsay  (Wis.) 
89. 

A  judgment  of  probate  court  relating  to  th« 
sale  of  land  is  as  much  a  link  in  the  chain  of 
title  as  a  conveyance,  and  is  admissible  in  evi- 
dence in  an  action  of  ejectment.— Kurt«  v.  St. 
Paul  &  D.  B.  Co.  (Minn.)  1. 

Admissions  of  a  grantor  made  after  be  has 
conveyed  land  are  not  admissible  to  impeadi  the 
title  of  his  grantee.— Korts  ▼.  St  Paol  &  D.  K. 
Co.  (Minn.)  1. 

Evidence  in  an  action  of  ejectment  consideied, 
and  hdd  insufficient  to  sustain  a  finding  that 
plaintiff  is  owner  and  entitled  to  possession  nf 
the  land  in  question.— Tnttle  v.  Chicago,  St  P.. 
M.  &  O.  By.  Co.  (Minn.)  018. 

Evidence  !n  an  action  of  ejectment  considered, 
and  keldnot  to  justify  a  verdict  for  plaintiff.— 
Lennon  v.  White  (Minn.)  620. 

Where  there  was  conflict  in  the  evidence  as 
to  the  occupation  of  the  premises,  the  qnestion 
is  for  the  Jury.- Elofrson  v.  Lindsay  (Wis.)  89. 

btpro^eatoints. 

Possession  under  a  deed  subsequently  set  a^ide 
for  want  of  delivery  allows  recovery  for  im- 
provements, under  Rev.  St.  ff  3096,  3098.— 
Stewart  v.  Stewart  (Wis.)  886. 

Defendant,  a  tenant  in  common  In  paasesaion, 
may  be  reimbursed  for  half  the  money  paid  on 
account  of  mortgages,  taxes,  and  improvements. 
—Stewart  v.  Stewart  (Wis.)  886. 

The  measure  of  recovery  by  defendant  is 
ejectment  for  improvements  is  the  value  of  such 
improvements,  and  not  the  cost  of  making  them. 
— Lothrop  V.  Michelson  (Neb.)  28. 

The  appraisement  of  improvements  by  an  oc- 
cupying claimant  must  l>e  made  from  a  view  of 
the  premises,  the  appraisers  not  having  author- 
ity to  hear  the  testimony  of  witnesses. — Loth- 
rop V.  Michelson  (Neb.)  28. 

Objection  to  the  report  of  appraisers,  raa<ie 

under  the  occupying  claimant's  act  (Oomp.  St. 
c.  (t3),  should  he  filed  on  or  before  the  second 
day  of  the  term  next  after  the  filing  of  the  ap 
praisement,  when  it  is  filed  in  vacation. — ^Lota- 
rop  V.  Michelson  (Neb.)  28. 


ELECTION  OF  BEMEDIES. 

Bight  of  grantee  in  deed  who  lias  agreed  to 

pay  the  debts  of  the  grantor  to  defend  a  suit  by 
j  a  creditor,  on  the  ground  that  the  creditor  had 
previouRly  sued  the  grantor  in  the  deed,  and 
had  levied  an  attachment  on  the  property  cod- 
veyed.— Davis  v.  National  Bank  of  Commerce 
(Neb.)  852. 

ELECTIONS  AND  VOTERS. 

The  discretion  of  the  officer  charged  with  th? 
preparation  of  official  ballots  will  not  be  con- 
trolled by  the  court.— Woods  v.  McNemey  (Neb.) 
23. 

Evidence  considered,  and  hM,  that  the  balloti 
used  for  the  election  of  city  officers  were  n"t 
in  compliance  with  the  law,  and  that  the  elec- 
tion was  illegal. — State  v.  Smith  (Iowa)  453. 

A  filing  of  a  protest  will  not  extend  the  time 
within  which  to  file  a  petition  for  a  recount, 
under  Pnh.  Acts  1887,  No.  208.- Dn<nnan  t. 
Common  Council  of  Wyandotte  (Mich.)  898. 
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KMBEZZTiTgHrHINT. 

The  mere  withholding  of  an  employer'i  money 
withont  any  criminal  latent  is  not  saflScient  for 
t  conviction.— People  v.  Bauman  (Mich.)  616. 

EMINENT  DOMAIN. 

One  railroad  company  baa  no  power  to  con- 
demn lands  of  another  railroad  company,  except 
for  erossing  porpoaes. — MinneapoU*  &  St.  L.  Ry. 
Co.  T.  Minneapolis  Western  Ry.  Co.  (Minn.) 
10S5;  Minneapolis  Western  Ry.  Co.  ▼.  Minne- 
apolis &  St.  L.  Ry.  Co.,  Id. 

Laws  1801,  c  401,  providing  for  the  constrnc- 
tion  of  drains  across  the  lanJ  of  others,  is  un- 
constitational,  as  not  showing  any  public  use. — 
In  re  Theresf.  Drainage  Dist.  CVCis.)  288;  John- 
son V.  Schmidt,  Id. 

Where  several  lots  are  ased  by  the  owner  as 
one  property,  in  eetimatlni;  the  damages  be- 
cause of  the  appropriation  by  a  railroad  com- 
pany of  one  of  snch  lots  and  part  of  two  others 
for  its  right  of  way,  the  injury  to  the  entire 
property  should  be  considered. — Atchison  &  N. 
R.  Co.  V.  Boemer  (Neb.)  787. 

Instructions  is  to  damages  for  taking  prop- 
erty before  condemnation  thereof  examined,  and 
held  proper.— Atchison  &  N.  R.  Co.  v.  Boemer 
(Keb.)  787. 

Equalization. 

Of  taxes,  see  "Taxation." 

EftUITY. 

See,  also,  "Creditors'  Bill";  "Fraudulent  Con- 
veyances"; "Injunction" ;  "Mortgages":  "Par- 
tition"; "Partnership";  "Receivers  ;  "Specific 
Performance" ;  "Trusts." 

Right  of  equity,  after  having  acquired  juris- 
diction, to  retain  the  cause  for  all  purposes.  — 
Disher  v.  Disher  (Neb.)  368. 

Right  of  equity  after  having  taken  jurisdic- 
tion for  one  purpose  to  administer  complete  re- 
Uef.— Talleys  v.  Keller  (Neb.)  388. 

Eqnity  has  jurisdiction  to  determine  the  re- 
spective rights  of  parties  in  an  hotel  built  by 
subscnption,  the  use  of  which  was  discontinued. 
—Murray  v.  Near  (MiA.)  980. 

Equity  has  no  power  to  supply  remedies  for 
the  legislation  of  a  church  organization.— Pow- 
ers V.  Budy  (Neb.)  476. 

Propriety  of  consolidation  of  an  action  at  law 
with  one  at  equity  involving  the  same  issues  and 
the  trial  of  the  consolidated  case  in  equity. — 
Evans  v.  McConnell  (Iowa)  570;  McConnell  v. 
Evans,  Id. 

Where  a  vendee  procured  goods  by  fraud, 
which  were  sold,  and  with  the  proceeds  pur- 
chased other  goods,  and  then  made  an  assign- 
ment in  insolvency,  hehl.  that  a  court  of  equity 
would  not  declare  the  entirp  insolvent  estate  as 
a  trust  fund  for  the  benefit  of  the  vendor. — 
Farwell  t.  Kloman  (Neb.)  708. 

AVhere  a  vendee  procured  Rocds  fraudulently, 
which  he  sold,  and  with  the  proceeds  purchased 
Other  goods,  a  court  of  equity  will  award  the 
vendor  any  property  or  a  lieu  thi>reon  that  can 
be  identified  as  havini;  Kt-n  uun^lmsed  solely 
with  the  property  fraudulently  fl<'qnired  from  the 
vendor.- Karwell   v.   Kloman   (Neb.)   798. 

A  mistake  in  a  deed  can  be  corrected  only  in 
equity.— Elofrson  v.  Lindsay  (Wis.)  89. 

Stjfflciency  of  evidence  to  justify  a  decree  for 
the  reformation  of  a  note,  acquired  from  a  bank, 
and  signed  by  a  firm  of  which  the  bank  officero 
were  members,  so  as  to  make  it  a  certificate  of 
deposit  of  the  bank.— Murphy  v.  First  Nat. 
Bank  (Iowa)  702. 
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Mere  Inadequacy  of  consideration  is  not 
ground  for  the  resciaaion  of  a  sale. — Cooper  v. 
Reilly  (Wis.)  885. 

A  deed  by  parents  to  some  of  their  children, 
to  the  exclusion  of  others,  will  not  be  set  aside 
where  there  was  no  undue  influence,  though  no 
consideration  was  shown.  —  Hester  v.  Sample 
(Iowa)  468. 

Suit  by  heira  of  wife  to  cancel  a  mortgage  on 
property  standing  in  the  name  of  the  wife,  in 
which  the  husband  was  not  allowed  in  his  an- 
swer to  set  up  an  equity  in  the  mortgaged  prop- 
erty.—McCam  V.  Wilcox  (Mich.)  978. 

Satisfaction  of  mortgage  given  by  a  man  79 
years  of  age,  infirm  in  mind  and  body,  to  hia 
son,  with  whom  he  lived,  held  voidable  for  men- 
tal Incapacity.— Henrizi  v,  Kehr  (Wis.)  285. 

Propriety  of  decree  in  suit  b"  a  purchaser  to 
rescind  a  sale  for  fraud,  in  failing  to  notify  him. 
that  the  agent  owned  an  interest  in  the  prop- 
erty, it  being  to  the  effect  that  the  seller  was 
not  guilty  of  fraud,  but  giving  judgment  against 
the  agent  for  the  amount  received  by  him,  con- 
tingent on  a  reconveyance  by  plaintiff  or  one- 
half  the  property.  —  Donnelly  v.  Cunningham 
(Minn.)  246. 

Burden  of  proof  in  a  suit  to  set  aside  a  sale 
for  fraud  and  undue  Infinenoe. — Cooper  v.  Reilly 
(Wis.)  885. 

Right  to  rescission  of  r'<rtain  deeds  made  by 
the  father  of  the  parties  for  the  purpose  of  dis- 
tributing his  property  arannK  his  children,  he- 
having  died  before  the  whole  distribution  was 
completed.— McGee  v.  McGee  (Mich.)  763. 

The  fact  that  the  defects  in  the  sale  of  land 
on  foreclosure  of  the  mortgage  under  which  de- 
fendants claim  title  might  have  been  ascer- 
tained by  reference  to  the  record  will  not  pre- 
vent defendants  from  interposing  against  the- 
mortgagor,  in  an  action  to  set  aside  the  fore- 
closure, the  defense  of  estoppel  by  laches  and: 
his  abandonment  of  the  premises. — Dimond  v.. 
Manheim  (Minn.)  495. 

Error,  Writ  of. 

See  "Appeal";  "Certiorari";  "New  Trial." 


ESCAPE. 

An  Information  under  How.  Aitn.  St  {  9245, 
alleging  that  an  instrument  adapted  to  aid  an 
escape  was  conveyed  "unto"  the  jail,  instead  of 
"into"*  the  Uil,  is  fatally  defective.— People  v. 
Rathbnn  (Mich.)  973. 

ESTATES. 

See,  also,  "Homestead";  "Wills." 

As  between  a  tenlint  for  life  and  a  reversioner, 
the  former  is  required  to  pay  taxes.— Disher  v. 
Disher  (Neb.)  3^. 


ESTOPPEL. 

Estoppel  of  one  who  tacitly  encourages  an  act 
to  be  done  to  afterwards  exercise  his  IcRal  riRht 
in  opposition  to  such  consent  on  his  part.— Tol- 
erton  &  Stetson  Co.  v.  Casperson  (S.  U.)  908. 

Estoppel  of  a  mortgagor  from  questioning  the 
foreclosure  of  a  mortgage  by  abandoning  the 

Premises  and  all  rights  thereto  for  20  years. — 
Hmond  v.  Manheim  (Minn.)  495. 

A  husband,  from  whom  his  wife  procured  a 
divorce  on  the  ground  of  desertion,  held,  under 
the  evidence,  to  be  estopped  from  questionine 
the  validly  of  the  divorce  for  want  of  Juria- 
diction.— Marvin  v.  Foster  (Miim.).;^4  _i  _, 
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One  who  petitioned  a  city  to  grade  a  street, 
held  not  to  be  estopped  from  claiming  damages 
for  the  city's  negligent  omission  to  provide  suit- 
able outlets  for  carrying  off  the  water  from  a 
draw  dammed  np  by  the  grading. — City  of  Bea- 
trice V.  Leary  (Neb.)  370. 

Where  plaintiff  and  his  grantor  had  for  30 
years  asserted  title  and  paid  taxes  on  certain 
lands,  defendant,  whose  grantors  had  conveyed  a 
doubtful  title  by  quitclaim  deed,  and  had  ac- 
quiesced during  that  time  in  plaintiff's  claim,  is 
estopped  from  denying  it.  —  Knapp  v.  Paine 
(Iowa)  575. 

Where  sureties  on  a  bond  had  knowledge  that 
after  execution  the  penalty  therein  was  altered, 
and  made  no  objection  thereto,  held  to  be  estop- 
ped from  claiming  a  release  because  of  such  al- 
teration.—Board  of  Com'rs  of  Renville  County  v. 
Gray  (Minn.)  635. 


EVIDENCB. 

See,  also,  "Breach  of  Marriage  Promise";  "De- 
celt";  "Replevin." 

In  criminal  cases,  see  "Criminal  Law." 

In  particular  crimes,  see  "Forgery";  "Homi- 
cide"; "Larceny." 

Objections  to,  see  "Trial." 

Reception  of,  see  "Trial." 

The  rule  that  a  witness  cannot  give  his  con- 
clusion, held  not  to  apply  to  a  certain  question 
asked  for  the  purpose  of  proving  a  negative. — 
Peerless  Manufg  Co.  v.  Gates  (Minn.)  260. 

Evidence  is  Inadmissible  to  rebut  a  statement 
of  counsel  which  there  is  no  evidence  to  sustain. 
— Munzer  v.  Stern  (Mich.)  513. 

In  an  action  to  recover  for  services  in  giving 
information  leading  to  the  arrest  of  criminals, 
plaintiff  cannot  value  his  services  on  a  basis  of 
rewards  offered  in  similar  cases. — Foley  v.  Piatt 
<Midi.)  520. 

Testimony  aa  to  symptoms  of  a  person  after 
taking  an  injurious  me<licjne  is  proper  to  de- 
termine its  character.  —  Rabe  v.  Sommerbeck 
(Iowa)  458. 

Exclusion  of  question  to  a  (Vitness,  bearing  on 
fbe  disposition  of  a  dog  to  chase  and  bite  peo- 
ple, as  to  whether  boys  were  In  the  habit  of 
getting  the  dog  to  chase  them;  it  calling  for 
hearsay  testimony.— Kennett  v.  Engle  (Mich.) 
1009. 

Admissibility  of  a  ledger  account  book  as  a 
book  of  original  entries.— Way  v.  Cross  (Iowa) 
691. 

The  files  and  records  of  the  boord  of  county 
commissioners,  showing  the  division  of  the  coun- 
ty into  school  districts  by  the  county  sunerin- 
tendent,  which  were  produced  by  the  legal  cus- 
todian thereof,  hdd  to  be  admissible  in  evidence, 
though  there  was  no  indorsement  thereon  as 
Irnving  been  filed.— Coler  v.  Rhoda  School  Tp. 
of  Charles  Mix  County  (S.  D.)  158. 

The  nonexistence  of  a  record  may  be  shown  by 
any  person  who  has  made  a  search  therefor.— 
Smith  T.  First  Nat.  Bank  (Neb.)  796. 

Secondary  evidence  of  a  writing  is  properly 
exoluded  where  its  absence  is  not  accounted 
for.— Tanner  v.  Page  (Mich.)  993. 

Question  whether  a  question  as  to  a  statement 
in  a  letter  received  by  witness  was  proper  to 
identify  the  letter,  and  did  not  call  for  secondary 
evidence.— State  v.  Seymore  (Iowa)  661. 

Question  whether  the  recorder's  certificate  on 
a  mortgage  as  to  its  record  is  prima  facie  evi- 
dence of  that  fact.  —  Thompson  v.  Anderson 
(Iowa)  355. 

Seclaratioaa   and   admlsslosBs. 

Where,  in  an  action  for  personal  injuries,  the 
bodily  aud  mental  feelings  of  plaintiff  are  ma- 
terial,  evidence  of  his  expressions  of  suffering 


is  adnussible  as  original  evidence.— Firidas  v. 
Chicago  G.  W.  Ry.  (3o.  (Minn.)  172. 

In  an  action  for  personal  injuries,  evidence  that 
plaintiff,  several  hours  after  the  accident,  in  an- 
swer to  a  question  as  to  how  badly  he  was  hnit, 
replied,  "I  cannot  telly  but  I  am  pretty  badly 
off,"  litld  inadmissible.  —  Firkina  ▼.  Chicago 
G.  W.  Ry.  Co.  (Minn.)  172. 

Admissibility  in  ejectment,  on  an  issne  «s  ts 
adverse  possession  of  declarations  by  one  de- 
ceased, through  whom  defendants  claim  title, 
made  while  he  was  in  possession  of  the  prem- 
ises, to  the  effect  that  he  was  the  owner. — Brown 
V.  Kohout  (Minn.)  24a 

The  statLments  of  one  adverse  to  his  own 
claim  are  always  admissible. — Reiser  t.  Portere 
(Mich.)  1041. 

Admissibility  of  evidence  of  admissions  made 
by  plaintiff  in  an  action  in  the  justice**  court 
for  lumber  sold,  he  having  died  pending  appeal 
to  the  circuit  court.— Reiser  v.  Portere  (Mich.) 
1041. 

Admissibility  of  conversations  with,  or  state- 
ments made  by,  an  agent  of  a  mutual  benefit 
association,  to  vary  the  terms  of  the  written 
contract  of  Insurance. — Kuudson  v.  Grand  0>nn- 
cil  of  Northwestern  Legion  of  Honw  (S.  D.)  911. 

Plaintiff's  witness  cannot  testify  to  a  conversa- 
tion not  in  the  presence  of  defendant,  though  lie 
repeated  part  of  It  to  him.- Munier  v.  Stern 
(Mich.)  513. 

Opinion  eTldenoe. 

The  mere  opinion  evidence  as  to  the  value  of 
an.  agenf  s  commissions  for  selling  goods,  though 
uncontradicted,  is  not  conclusive.  —  Aldrich  v. 
Grand  Rapids  Cycle  Co.  (Minn.)  1115. 

Right  to  assume,  on  contradictory  evidence. 
that  plaintiff  was  a  strong,  healthy  woman  at 
the  time  of  the  accident,  for  the  purpose  of  ask- 
ing an  expert  physician  what  would  be  the  mat- 
ter with  a  strong,  healthy  woman  who  suffered 
as  she  did.— Tebo  v.  City  of  Augusta  {Wis.) 
1045. 

A  question  asked  of  a  physician,  aa  to  what 
he  would  say  was  the  matter  with  a  strong, 
healthy  woman  who  had  an  accident  similar  to 
plaintiff's,  attended  with  like  results,  held  not  to 
Invade  the  province  of  the  jury.— Tel)o  ▼.  City 
of  Augusta  (Wis.)  1045. 

Error  in  allowing  counsel  to  show  a  physi- 
dan's  incompetency  to  testify  as  to  charactw  of 
a  flesh  wound  by  asking  him  questions  as  to 
the  character  of  a  wound  on  the  counsel  him- 
self.—Kennett  V.  Engle  (Mich.)  1009. 

Expert  evidence  by  attorneys,  living  in  diffei^ 
ent  narts  of  the  state,  as  to  the  value  of  services 
rendered  in  a  certain  place,  held  inadmissible.— 
Stevens  v.  Ellsworth  (Iowa)  683. 

The  opinion  of  a  doctor  who  assisted  in  the 
post  mortem  of  deceased  is  competent  as  to  the 
cause  of  his  death. — State  v.  Tippet  (Iowa)  445, 

A  question  to  an  expert  not  fairly  represent- 
ing the  case  as  made  by  the  proofs  ia  properly 
excluded.  —  Turner  ▼.  Township  of  Ridgewa; 
(Mich.)  406. 

On  a  question  as  to  the  value  of  «  stot^  of 
goods,  a  witness  who  has  no  knowledge  of  the 
goods  in  question  cannot  give  his  opinion  as  to 
what  proportion  of  the  ori^nal  cost  would  repre- 
sent tneir  value  after  being  In  the  store  three 
months.— Smith  v.  First  Nat  Bank  (Neb.)  796. 

Parol  eTidenoe. 

Where  a  deed  is  unconditional  on  its  face,  the 
contrary  cannot  be  proven  by  parol,  neither  can 
a  want  of  consideration.  —  Magee  t.  Allison 
(Iowa)  322. 

Where  a  judgment  provides  for  alimony,  evi- 
dence is  inadmissible  to  show  that  it  was  agreeJ 
it  should  continue  during  the  life  of  the  woman. 
—Maxwell  v.  Sawyer  (Wis.)  283. 
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Oral  representations  br  the  agents  of  an  In- 
surance company  are  merged  in  a  subsequent 
contract  of  insurance,  and  are  inadmissible  to 
Tiiry  the  terms  of  tlie  contract. — Gongower  t. 
K'luitable  Mut.  Life  &  Endowment  Ass'n  (Iowa) 

ia2. 

Wiiere  tlie  description  of  a  deed  Is  plain,  parol 
eyidence  is  inadmissible  to  show  that  other  prop- 
erty was  to  bare  been  included  therein.— Elofr- 
Bon  T.  Lindsay  (Wis.)  89. 

Parol  evidence  is  inadmissible  to  show  acqui- 
escence in  a  different  location  tlian  that  describ- 
ed in  the  deed,  where  the  description  is  definite. 
— Elofrson  t.  Lindsay  (Wis.)  89. 

Where  an  instrument  recites  that  accounts 
were  assigned  to  lie  collected  for  a  reasonable 
sum,  evidence  that  10  per  cent,  was  suggested 
is  inadmissible.— Tanner  t.  Page  (Mich.)  993. 

Admissibility  of  evidence  of  oral  contract  of 
warranty  made  contemporaneously  with  a  writ- 
ten contract  of  sale,  or  previous  thereto. — J.  I. 
Case  Plow  Works  v.  Niles  &  Scott  (3o.  (Wis.) 
1013. 

Parol  eridence  is  inadmissible  to  vary  the 
terms  of  a  written  guaranty. — Quinn  v.  Moss 
(Neb.)  931. 

Parol  evidence  is  admissible  to  show  the  ac- 
tual contract  between  the  indorser  and  the  in- 
dorsee at  the  time  the  note  was  indorsed  in 
blank.— True  v.  Bullard  (Neb.)  824. 

EXCEPTIONS,  BILL  OF. 

The  mere  stipulation  of  counsel  that  the  clerk 
of  court  may  allow  and  sign  a  bill  of  exceptions 
is  not  sufficient  to  authorize  him  to  do  so. — ^Bice 
v.  Winters  (Neb.)  830. 

A  review  cannot  be  had  on  a  bill  of  excep- 
tions settled  by  the  derk  of  the  district  court, 
where  the  bill  fails  to  show  sickness  of  the 
judge  or  his  absence  from  the  district— Griggs 
V.  Harmon  (Neb.)  125. 

EXECUTION. 

See,  also,  "Attachment";  "Exemptions";  "Gar^ 
nishment." 

Ooods  in  possession  of  a  chattel  mortgagee 
after  garnishment  are  in  the  custody  of  the  law, 
and  not  subject  to  execution.  —  Grand  Island 
Banking  0>.  v.  Costello  (Neb.)  376. 

Only  the  mortuary  funds  of  a  benevolent  as- 
sociation are  exempt  from  execution,  under  Gen. 
St.  1894,  H  3295,  5312,  and  the  contingent  fund 
is  liable  for  its  debts.— Lake  v.  Minnesota  Ma- 
sonic Relief  Ass'n  (Minn.)  263. 

The  notice  of  a  claim  of  a  third  person  to 
property  levied  on  may,  under  (3ode,  f  3055,  be 
served  on  the  deputy,  and  the  admission  of  the 
deputy  that  be  received  it  is  sufficient  proof  of 
delivery. — Peterraan  v.  Jones  (Iowa)  338. 

The  validity  of  a  levy  on  personalty  is  deter- 
mined by  the  fact  that  the  officer's  acts  would 
make  him  liable  as  a  trespasser  but  for  the  pro- 
tection of  his  writ. — Grand  Island  Banking  Co. 
y.  Costello  (Neb.)  876. 

The  appraisement  of  property  for  sale  nnder 
execution  can  be  questioned  after  sale  only  on 
the  ground  of  fraud. — Kearney  Land  &  Invest- 
ment Co.  V.  Aspinwall  (Neb.)  827. 

Objections  to  the  appraisement  of  property  for 
aale  under  execution  should  be  filed  in  the  court 
where  the  action  is  pending,  b«fore  sale,  to- 
gether with  a  motion  to  set  aside  soch  awraise- 
ment.— Kearney  Land  &  Investment  Co.  t. 
Aspinwall  (Neb.)  827. 

It  is  the  duty  of  an  officer  holding  an  execu- 
tion for  the  sale  of  land  to  cause  the  property  to 
bi!  appraised,  and  immediately  deposit  a  copy 
of  the  appraisement  with  the  clerk  of  the  court 


ordering  the  sale.— ICearney  Land  &  Investment 


ordenng  tne  sale.— Kearney  . 
Co.  V.  Aspinwall  (Neb.)  827, 


Under  Comp.  Laws,  i  5115,  in  an  actios 
wherein  defendant  might  have  been  arrested  un- 
der section  4945,  execution  may  issue  against  tlia 
body  of  the  judgment  debtor,  though  plaintiff  in 
the  action  became  the  judgment  debtor  by  a 
judgment  for  costs  against  him.  —  Winton  v. 
Knott  (S.  D.)  783. 


EXECUTORS  AND  ADMINIS- 
TSATORS. 

See,  also,  "Descent  and  Distribution";  "Wilta." 

The  fact  that  decedent  died  in  another  state, 
where  he  had  lived  a  short  time  previous  to 
his  death,  raises  no  presumption  that  he  left 
assets  therein.— Walker  v.  Cady  (Mich.)  1005. 

A  properly  authenticated  judgment  record  on 
a  contingent  claim  in  an  action  against  an  ad- 
ministrator may  be  allowed  in  the  same  manner 
as  other  claims  of  the  same  class.— Oswald  v. 
Pillsbury  (Minn.)  1072. 

Question  whether,  nnder  the  circumstances, 
the  lapse  of  3  years,  1  month,  and  11  days  after 
the  completed  publication  of  notice  of  the  admin- 
istrator  s  appointment  should  bar  an  application 
by  him  to  sell  land.— Reed  v.  Reed  (Iowa)  329. 

An  order  for  the  sale  of  a  decedent's  estate 
to  pay  debts  will  not  be  reversed,  where  it  is 
not  shown  to  have  l>een  improper.— Waldow  v. 
Beemer  (Neb.)  918. 

In  resisting  an  application  for  the  sale  of  the 
decedent's  land,  the  regularity  of  the  adminis- 
trator's appointment  cannot  be  considered. — 
Waldow  V.  Beemer  (Neb.)  918. 

The  remedy  of  an  executor  against  an  order 
refusing  to  vacate  or  modify  a  prior  order  mak- 
ing an  allowance  to  the  widow  is  by  an  appeal, 
rather  than  by  certiorari.  —  State  v.  Probate 
Court  of  Hennepin  County  (Minn.)  1117. 

The  allowance  of  an  executor's  account  on 
due  notice  and  unopposed  is  conclusive. — In  re 
Zentner's  Estate  (Wis.)  162;  Schintz  v.  Schintz, 
Id. 

An  executor  who  manages  an  estate  with 
great  skill  may  be  allowed  extra  compensation, 
though  there  was  no  claim  therefor  in  his  final 
account. — In  re  Zentner's  Estate  (Wis.)  162; 
Sciiintz  V.  SchinU.  Id. 

An  executor,  who  is  also  trustee  under  the 
will,  though  he  does  not  qualify,  is  entitled  to 
comoensation  as  executor  while  he  held  title  as 
such.— In  re  Zentner's  Estate  (Wis.)  162;  Schintz 
V.  Schintz,  Id. 

A  lease  by  an  executor  nnder  2  How.  St.  { 
5875,  for  two  years,  though  void  as  a  lease  for 
two  years,  is  valid  as  a  lease  from  year  to  year. 
—Grady  v.  Warrell  (Mich.)  204. 

Where  an  administrator  snes  for  life  insur- 
ance, be  must  show  that  decedent's  estate  is 
interested  in  the  policy. — Krause  v.  Equitable 
Life  Assur.  Soc  of  United  States  (Mich.)  440. 

Prima  fade  evidence  of  a  defidency  of  assets 
in  an  action  by  an  administrator  to  set  aside  a 
conveyance  belonicing  to  his  decedent  as  in  fraud 
of  creditors.- Walker  v.  Cady  (Mich.)  1005. 

Right  of  administrator  to  sue  to  annul  a 
conveyance  by  his  decedent  as  in  fraud  of  a 
creditor,  in  view  of  a  previous  order  allowing  a 
certain  time  for  a  motion  for  a  new  trial  by 
the  administratoi  in  an  action  in  which  the 
creditor's  claim  was  allowed.— Walker  v.  Cady 
(Mich.)  1006. 

Sufficiency  of  showing,  in  a  bill  to  set  aside  a 
conveyance  by  a  decedent  as  in  fraud  of  cred- 
itors, that  it  was  filed  by  plaintiff  in  his  capac- 
ity of  administrator,  there  being  no  specific  al- 
legation to  that  effect. — Walker  v.  Cady  (Mich.) 
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EXEMPTIONS. 

See,  also,  "Homestead." 

From  execution,  see  "Execution." 

From  taxes,  see  "Taxation." 

A  horse  and  bnggr  not  necessary  in  a  debtor's 
business,  but  purchased  for  speculative  pur- 
poses, are  not  exempt.— Boyle  t.  Walsh  (Mich.) 
435. 

A  wife  of  an  absconding  merchant  cannot 
recover  exempt  merchandise  subsequently  seized 
by  his  creditors. — Betz  y.  Brenner  (Mich.)  970. 

Gen.  Laws  1885,  c.  184,  J  17,  exempting  in- 
surance money  payable  by  a  mutual  insurance 
company  doing  business  in  the  state  from  credit- 
ors of  the  beneficiar.T,  is  constitutional  where  such 
money  is  a  gift  to  the  beneficiary,  for  which  she 
parted  with  no  consideration,  and  by  reason  of 
whidi  her  creditors  are  not  injured. — How  t. 
How  (Minn.)  627. 

Evidence  in  an  action  of  claim  and  delivery 
by  a  wife  for  property  alleged  to  be  exempt 
Itdd  to  entitle  plaintift  to  maintain  the  action  as 
the  head  of  a  family. — Linander  v.  Longstaff 
(S.  D.)  775. 

Comp.  Laws,  g  5130,  refusing  the  right  to  ad- 
ditional exemptions  as  against  a  debt  for  proper- 
ty fraudulently  incurred  was  not  repealed  by 
Const,  art.  21,  f  4,  as  to  debts  and  contracts 
made  prior  to  its  adoption.— Sundback  v.  Griffith 
(S.  D.)  544. 

FACTORS  AND  BBOKEBS. 

See,  also,  "Principal  and  Agent" 

Though  the  contract  between  a  commission 
merchant  and  his  principal  contains  no  agree- 
ment to  that  effect,  the  commission  merchant  is 
entitled  to  a  4ien  for  advances  on  goods. — 
Haebler  v.  Lnttgen  (Minn.)  720. 

Where  the  brokfT  is  intrusted  with  the  pos- 
session of  a  note  and  mortgage  in  respect  to 
which  he  has  negotiated  a  loan,  he  is  entitled 
to  a  lien  on  the  same  for  his  commission. — Peter* 
son  V.  Hall  (Minn.)  733. 

Where  the  contract  with  a  broker  to  obtain 
a  loan  is  silent  as  to  the  time  in  which  the  loan 
shall  be  procured,  the  broker  is  entitled  to  his 
compensation  if  be  procures  a  loan  within  a  rea- 
sonable time. — Peterson  v.  Hall  (Minn.)  733. 

Where  plaintift  is  entitled  to  commission  on 
sales  of  properly  ddivered  to  purchasers  by  de- 
fendant, on  orders  sent  him  by  plaintiff,  the  ac- 
ceptance of  orders  may  be  inferred  from  the 
fact  that  defendant  received  and  retained  them 
without  notifying  plaintiff  that  they  were  re- 
jected. —  O'Brien  v.  Colchester  Rabber  Co. 
(Minn.)  106. 

Qaestion  whether  a  parol  agreement  to  pay 
commission  for  the  sale  of  land  was  merged  in 
a  subsequent  written  agreement  giving  the  agent 
an  option.— Starke  v.  Wolf  (Wis.)  755. 

FALSE  PRETENSES. 

Sufficiency  of  complaint  alleging  that  defend- 
iint  obtained  a  loan  by  misrepresentation  as  to 
the  improvement  on  the  property  given  as  se- 
curity.—People  T.  Oscar  (Mich.)  971. 

The  fact  that  defendant  is  able  and  willing 
to  repay  the  monev  obtained  is  no  defense  to  a 
prosecution  for  obtaining  money  under  false 
pretenses.— People  v.  Oscar  (Mich.)  971. 

False  Bepresentatloiis. 

See  "Deceit." 

Fellow  Servant. 

See  "Master  and  Servant." 


Fire  Inauranoe. 

See  "Insurance." 

Fires. 

Set  by  locomotives,  see  "Railroad  Companies." 


FTXTUBES. 

An  electric  annunciator  attached  to  the  walls 
and  to  the  wires  of  a  bell  system  of  an  hotel  is  a 
part  of  the  realty. — Capehart  v.  Foster  (Minn.) 

Question  for  jury  as  to  whether  a  dgar  coun- 
ter was  a  part  of  the  realty  of  an  hotel. — Cape- 
hart  V.  Poster  (JJinn.)  237. 

Question  whether  an  office  desk  about  25  feet 
long  was  a  part  of  the  realty.— Capehart  v.  Fos- 
ter (Minn.)  257. 

Steam  radiators  screwed  to  steam  pipes  are 
part  of  the  realty.— Capehart  v.  Foster  (Minn.) 

257. 

Question  whether,  as  between  mortgagor  and 
mortgagee,  chandeliers  and  gas  burners,  screwed 
to  the  ends  of  gas  pipes  on  the  walls  and  ceil- 
ings, were  part  of  the  real^. — Capehart  t.  Fos- 
ter (Minij.)  257. 

Where  plaintiff  sold  personal  property  on  con- 
dition that  title  should  not  pass  until  paid  for 
to  defendant,  who  leased  it  with  realty,  and  the 
tenant  left  it  on  defendant's  premises,  Wd,  that 
plaintiff  could  recover  the  property  after  the 
expiration  of  the  tenant's  term.— St.  Panl  Fur- 
niture Co.  V.  Sauer  (Minn.)  110. 


FOBCIBIiE  ENTBT  AND  DE- 
TAINER. 

Where  the  answer  alleges  no  defense,  and  ad- 
mits the  allegation  of  the  complaint,  judgment 
on  the  pleadings  is  proper.  —  Lloyd  T.  Secord 
(Minn.)  1099. 

An  answer  that  defendant  owned  and  occu- 
pied a  building  on  the  leased  land  gave  him  n<> 
right  to  withhold  restitution  of  the  latter  on 
failure  to  pay  rent.— Lloyd  t.  Secord  (Iklinn.) 
1099. 

In  an  action  on  an  appeal  bond  conditioned  to 
pay  the  rental  value  of  the  premises,  a  lease  for 
the  preceding  year,  and  evidence  of  the  rental 
value  for  other  years,  are  admissible. — ^Vincent  v. 
Defield  (Mich.)  302. 

Foreclosure. 

Of  mortgage,  see  "Mortgages." 


FORQERY. 

On  a  trial  for  forgery,  evidence  that  defend- 
ant was  insolvent  is  inadmissible.— Stratton  t. 
Nye  (Neb.)  928. 

On  a  trial  for  forgery,  certain  eridence  as  to  a 
statement  by  defendant  that  he  could  imitate 
the  signature  of  any  person  htld  inadmisiible 
because  hearsay.- Stratton  v.  Nye  ^eb.)  92S. 

Fraud. 

See  "Deceit";  "Fraudulent  Conveyances," 

FRAUDS,  STATUTE  OF. 

Effect  of  the  statute  of  frauds  on  a  parol  coin' 
tract  to  transfer  a  policy  of  insurance,  running 
three  years,  on  a  conveyance  of  the  insured  prop- 
erty.—Hagelin  V.  Wacks  (Minn.)  624, 
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A  contract  for  the  tranafer  of  land  i*  taken 
out  of  the  atatute  br  the  execution  of  the  consid- 
eration.—Mitchell  V.  Colby  (Iowa)  789. 

Where  contractora  sublet  a  contract  to  one  who 
asaigng  to  them  moneys  due  the  laborers,  the 
agreement  to  pay  such  laborers  is  not  within  the 
statute.— Oleason  ▼.  Fitxgerald  (Midi.)  512. 

The  statute  of  frauds  does  not  preclude  a  ref- 
ormation of  a  deed  in  which  the  land  is  misde- 
scribed.— Judson  v.  Miller  (Mich.)  966. 

RepreBentations  by  one  that  he  owned  certain 
stock,  and  that  the  cori>oration  was  paying  large 
dividends,  which  representations  were  made  for 
bis  own  benefit  to  Induce  a  sale,  are  not  within 
the  statute.— Hubbard  ▼.  Louk  (Mich.)  644. 

As  a  negotiable  note  imports  a  consideration, 
where  a  note  shows  that  it  is  made  as  collateral 
security  for  another's  debt,  it  sufficiently  ex- 
presses a  consideration,  within  the  statute  of 
frauds.  —  Nichols  &  Shepard  Co.  t.  Dedrick 
(Minn.)  1110. 

Payment  for  logs  sold  nnder  a  verbal  con- 
tract, after  the  contract  was  made,  is  not  a 
payment  at  the  time,  so  as  to  take  the  contract 
out  of  the  statute  of  frauds,  in  the  absence  of 
any  delivery. — Crosby  Hardwood  Co.  v.  Tester 
(Wis.)  1057. 

The  banking  of  logs  on  a  river,  and  marking 
them  with  the  vendee's  name,  is  not  sufficient 
delivery  to  take  the  contract  out  of  the  statute 
of  frauds.  —  Crosby  Hardwood  C!o.  v.  Tester 
(Wis.)  1057. 

An  oral  acceptance  of  an  order,  the  proceeds 
to  be  applied  on  a  debt  due  from  the  drawer  to 
the  drawee,  is  within  the  statute.  —  Upham  v. 
Clute  (Mich.)  317. 

Waiver  of  defense  of  statute  of  frauds  by  fail- 
ing to  demur  to  a  petition  showing  that  the  con- 
tract was  within  the  statute.  —  Wiseman  v. 
Thompson  (Iowa)  346. 

In  nn  action  for  the  price  of  land  after  a 
deed  has  been  delivered  it  cannot  be  alleged  that 
the  agreement  for  the  price  was  void  as  being 
by  parol.— Oardner  v.  Gfardner  (Mich.)  988. 

In  an  action  for  breach  of  contract  to  pur- 
chase land,  an  acceptance  in  writing  need  not 
be  alleged.— Kroll  v.  Diamond  Match  C!o.  (Mich.) 
©83. 

PRAUDXJIiBNT  CONVEY- 
ANCES. 

See,  also,  "Assignment  for  Benefit  of  Credit- 
ors." 

Fraud  is  not  shown  by  the  sale  of  a  bome- 
Btead.— Kvello  v.  Taylor  (N.  D.i  8i>!). 

A  conveyance  by  a  debtor  which  deprives  his 
creditors  of  the  means  to  enforce  payment  of 
their  debts  is  fraudulent,  irrespective  of  the  bad 
faith  of  the  grantee. — Walker  v.  Cody  (Mich.) 
1005. 

Where  an  insolvent  conveys  his  property  to 
another,  who,  in  consideration  thereof,  pays 
debts  of  the  insolvent  in  excess  of  the  value  of 
the  property  received,  the  conveyance  will  not 
be  set  aside.— Smith  v.  Mack  (Iowa)  181. 

Taking  a  mortgage  for  an  amount  in  excess  of 
the  debt  to  protect  the  debtor's  interest,  is  a 
fraud.— Patrick  v.  Ripgs  (Mich.)  532;  Reid  v. 
Same,  Id. ;  Farwell  v.  Same,  Id. 

The  disproportion  between  the  value  of  chat- 
tels mortgaged  and  the  amount  secured  affords 
no  basis  for  a  presumption  of  fraud. — Grand  Is- 
land Banking  Co.  v.  Costello  (Neb.)  376. 

Evidence  showing  that  a  deed  from  a  husband 
to  his  wife  was  fraudulent  as  against  creditors 
for  want  of  consideration,  though  the  husband 
had  previously  received  money  from  the  wife. — 
Peninsular  Stove  Co.  v.  Roark  (Iowa)  S2&, 


Issue  as  to  whether  a  sale  of  personalty  by 
a  husband  to  a  wife  was  fraudulent,  in  which  it 
was  error  to  refuse  to  charge  as  to  the  effect  of 
a  previous  conveyance  of  land  by  the  husband 
to_  the  wife,  as  bearing  on  the  question  of  the 
wife's  ability  to  make  the  loan  in  payment  of 
which  she  alleged  that  the  sale  of  personalty 
was  made.— Jansen  v.  McQueen  (Mich.)  73. 

A  sale  of  goods,  with  intent  on  the  part  of  the 
vendor,  known  to  the  vendee,  of  defrauding 
creditors,  is  void  as  to  such  creditors,  though 
the  vendor  be  solvent  —  Snyder  v.  Dangler 
(Neb.)  20. 

Evidence  examined,  and  hdd  insuffident  to 
show  that  the  land  claimed  by  plaintiff  was  con- 
veyed to  her  in  fraud  of  the  grantor's  credit- 
ors.—Petit  V.  Hubbell  (Mich.)  407. 

A  conveyance  by  a  husband  to  his  wife  of  an 
incumbered  homestead  will  not  be  set  aside 
where  the  value  of  the  land  does  not  exceed  the 
homestead  right  with  the  incumbrances. — Nash 
V.  Geraghty  (Mich.)  437. 

Evidence  examined,  and  hdd  that  a  mortgage 
was  void  as  to  the  mortgagor's  creditors. — Pat- 
rick V.  Riggs  (Mich.)  532;  Reid  v.  Same,  Id.; 
Farwell  v.  Same,  Id. 

The  validity  of  a  mortgagee's  rights  to  chat- 
tels may  be  called  In  question  by  a  garnishing 
creditor  alleging  and  proving  fraud.- Grand  Is- 
land Banking  Co.  v.  Costello  (Neb.)  376. 

In  an  action  to  recover  money  collected  on  a 
judgment  assigned  to  defendant  for  plaintiff's 
use,  a  defense  that  the  assignment  was  in 
fraud  of  creditors  must  be  specially  pleaded. — 
Anderson  v.  Rockwood  (^linn.)  1023. 

An  instrnction  that  a  sale  is  prima  facie 
fraudulent,  unless  accompanied  by  an  "imme- 
diate delivery,"  held  not  ground  for  reversal, 
as  requiring  an  "instantaneous  delivery,"  in 
view  of  the  evidence  in  the  case. — ^Jansen  v.  Mc- 
Queen (Mich.)  73. 

Whwe  a  sale  of  goods  is  not  followed  by  a 
change  of  possession,  the  sale  is  presumed  to 
have  been  made  to  defraud  creditors,  and,  in  a 
contest  with  such  creditors,  the  burden  of  show 
ing  the  good  faith  is  on  the  vendee. — Snyder  v. 
Dangler  (Neb.)  20. 

Where  the  vendee  takes  immediate  possession, 
and  retains  the  same,  on  a  contest  between  him 
and  a  creditor  of  the  vendor,  the  burden  is  on 
the  creditor  to  show  fraud  in  the  transaction.— 
Blumer  v.  Bennett  (Neb.)  14. 

A  creditor,  without  obtaining  a  judgment 
against  his  debtor,  cannot  attack  judgments 
against  him.— Weber  v.  Weber  (Wis.)  767. 


OAMTNO. 

A  gambling  house  is  a  public  nuisance. — Hill 
V.  Pierson  (Neb.)  835. 


QABNISHMENT. 

See,    also,    "Attachment";    "Execution";    "Ex- 
emptions." 

Right  of  creditor  of  chattel  mortgage  to  gar- 
nish assets  in  the  hands  of  a  receiver  appointed 
at  the  instance  of  the  mortgagee. — Cohnen  v. 
Black  (Mich.)  641. 

A  receiver  is  not,  as  a  public  officer,  exempt 
from  garnishment.— Ohnen  v.  Black  (Mich.) 
641. 

Where  garnishment  is  brought  the. same  day 
that  a  receiver  is  appointed  against  defendant  in 
another  state,  it  is  not  affected  by  audi  appoint- 
ment.— Cohen  v.  Supreme  Sitting  of  Order  of 
Iron  Hall  (Mich.)  304. 

Property  in  the  bands  of  a  common  carrier,  in 
transit  to  a  place  outside  the  state,  is  not  sub- 
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ject  to  {rarnifihment.— SteTPhot  v.  Eastern  Ry. 
Co.  of  Alinnesota  (Minn.)  256. 

Payment  by  a  garnishee  of  a  balance  due  tiie 
judgment  debtor,  and  obtaining  a  release  under 
Code,  {j  2986,  3047,  does  not  discharge  the  gar^ 
niahee  from  liability  to  an  action  by  plaintiff  in 
garnishment  for  conversion  of  the  prt^erty  on 
which  the  balance  was  due. — Kramer  y.  J.  Q. 
Adams  &  Co.  (Iowa)  180. 

Sufficiency  of  affidavit  of  garnishment  in  an 
action   agamst   two   defendants   to   charge   the 

?'ornishee  for  a  debt  due  from  him   to  one  de- 
endant  alone. — Anltman,  Miller  &  Co.  T.  Mark- 
ley  (Minn.)  1078. 

A  voluntary  appearance  and  disclosure  of  the 
garnishee  held  to  waive,  as  to  him,  defects  in  the 
affidavit  of  garnishment.  —  Aultman,  Miller  & 
Co.  V.  Markley  (Mine.)  1078. 

Evidence  examined,  and  hdd  sufficient  to 
show  that  money  held  by  the  nrnishee  belonged 
to  the  judgment  debtor.  —  Weibler  v.  Ford 
(Minn.)  1075. 

Evidence  examined  and  Md  to  establish  a 
prima  facie  indebtedness  from  the  garnishee  to 
the  defendant.— John  R.  Davis  Lumber  Co.  ▼. 
First  Nat.  Bank  (Wis.)  1018. 

Where  a  garnishee  lid  not  offer  any  evidence 
as  to  the  ownership  of  funds  in  its  hands,  it 
cannot  complain  that  the  court  refused  to  re- 
ceive any  such  evidence. — John  R.  Davis  Lnm- 
ber  Co.  v.  First  Nat.  Bank  (Wis.)  lOia 

Under  How.  Ann.  St  i  8041,  or  Sess.  Laws 
1891,  p.  228,  §  28,  a  garnishee  is  not  dischar- 
ged by  a  judgment  in  favor  of  defendant  before 
a  justice,  from  which  plaintiff  has  appealed. — 
Brickson  v.  Duluth,  S.  8.  &  A.  Ry.  Co.  (Mich.) 
420. 

An  order  of  garnishment  cannot  be  issued  to 
a  county  other  than  that  In  which  the  principal 
action  is  brought. — South  Omaha  Nat.  Bank  v. 
Farmer*'  &  Merchants'  Nat.  Bank  (Neb.)  128. 


QRAJSny  JUBT. 

A  special  venire  of  grand  jnrors  may  be  drawn 
from  the  names  remaining  on  the  list  after 
drawing  a  regnlar  venire. — State  v.  Peterson 
(Minn.)  171. 

Sufficiency  of  the  certificate  to  the  list  of  ju- 
rors to  comply  with  statute  requiring  a  separate 
list  of  grand  and  petit  jurors;— State  v.  Peter- 
son (Minn.)  171. 

The  grand  jury  impaneled  at  a  regular  term 
may  be  discharged,  and  a  new  venire  mav  be 
drawn  for  an  adjourned  term. — State  v.  Peter- 
son (Minn.)  171. 

OtUARAJSriY, 

It  is  not  necessary  that  a  written  guaranty 
should  express  the  consideration.— Straight  t. 
Wight  (Minn.)  105. 

Where  a  written  guaranty  is  delivered,  not  as 
an  offer,  but  as  an  acceptance  of  a  proposition, 
no  further  notice  to  the  guarantor  of  acceptance 
by  the  guarantee  is  necessary. — Lehigh  (3oal  & 
Iron  Co.  V.  Scallen  (Minn.)  245. 

Though  a  continuing  guaranty  is  unlimited  as 
to  duration,  and  the  amount  for  which  the  guai^ 
antor  shall  be  liable,  such  time  and  amount  must 
be  reasonable,  under  the  circumstances  of  the 
case.— Lehigh  Coal  &  Iron  Co.  v.  Scallen  (Minn.) 
245. 

A  finding,  as  a  matter  of  law,  that  one  year 
after  the  date  of  the  guaranty  was  not  an  unrea- 
sonable length  of  time  for  the  guarantee  to  con- 
tinue to  give  credit  without  communicating  with 
the  guarantor,  held  sustained  by  the  circumstances 
of  the  case.— Ijehigb  Coal  &  Iron  Co.  v.  Scallen 
(Minn.)  246. 


Whether  it  was  unreasonable  for  the  guarantee 
to  extend  credit  to  the  amount  of  $1,300  on  a 
guaranty  that  "I  hereby  agree  to  become  respon- 
sible for  any  amount  of  credit  yon  may  give 
him,"  is  a  question  for  the  jury.— Ldiigb  Coal 
&  Iron  Co.  V.  Scallen  (Minn.)  245. 

Sufficiency  of  evidence,  in  an  action  on  a  writ- 
ten guaranty,  to  support  findings  that  notice  was 
given  within  a  reasonable  time,  to  the  guaran- 
tor, both  of  the  acceptance  of  the  guaranty  and 
of  the  default  of  the  principal  debtor. — Straight 
V.  Wight  (Minn.)  105. 

Where  a  building  contract  provides  for  pay- 
ment as  the  work  progresses,  on  the  certificate 
of  the  architect  as  to  the  amount  due,  payments 
without  such  certificates  discharges  the  guarantor 
of  the  contractor  to  the  amount  thus  paid.— 
O'Ronrke  v.  Burke  (Neb.)  17. 

A  guarantor  of  the  price  of  cigars  sold  keid 
not  disdiarged  by  a  subsequent  agreement  be- 
tween the  seller  and  purchaser  changing  the 
brand  of  the  cigars  to  be  delivered. — Qmun  v. 
Moss  (Neb.)  931. 

OXTABDIAN  AND  WARD. 

Where  a  guardian  sells  a  note  belonging  to  bis 
ward,  the  purchaser  must  show,  in  an  action  to 
recover  the  proceeds,  that  it  was  made  under  di- 
rection of  the  court,  under  Code.  §  2250,  and  it 
is  no  defense  that  the  guardian's  account  bad 
not  been  settled  before  action  brought. — Sludier 
V.  Hammond  (Iowa)  185. 

Right  of  guardian  to  allowance  for  mainte- 
nance of  ward  after  having  failed  to  keep  proper 
accounts.- Tudhope  v.  Avery  (Mich.)  969. 

In  an  action  on  a  guardian's  bond,  the  com- 
plaint does  not  fail  to  state  a  cause  of  actioD 
because  it  omits  to  allege  that  permission  to 
sue  on  the  bond  has  been  obtained  from  the  pro- 
bate court. — Hantzch  v.  Masaolt  (Minn.)  1QG9. 

Where  land  belonging  to  a  woman  and  her 
minor  daughter  is  sold  at  auction,  an  agree- 
ment by  the  woman  to  take  less  than  the  auc- 
tion price  is  not  a  fraud  on  the  rights  of  the 
minor. — Oardner  v.  Gardner  (Mich.)  088. 

HABEAS  COBFXrS. 

A  writ  of  habeas  corpus  will  not  issue  whea 
the  court  must,  in  the  end,  remand  the  prisoner. 
-In  re  Rosenberg  (Wis.)  1065. 

On  habeas  corpus  proceedings  only  jurisdic- 
tional questions  are  inquired  into.— In  re  Rosen- 
berg (Wis.)  1065. 

In  a  habeas  corpus  proceeding  by  one  com- 
mitted for  contempt  for  refusal  to  answer  ouee- 
tions  as  to  his  property,  the  question  whether 
he  was  able  to  answer,  and  In  realitr  refused 
to  do  so,  will  not  be  reviewed.— In  r«  Rosenberg 
(Wis.)  1065. 

HEALTH. 

Though  Act  Feb.  27,  1895,  establishing  a 
board  of  health  for  the  city  of  Detroit,  does  not 
provide  the  manner  in  which  the  exi>ense8  there- 
of shall  be  raised,  as  it  does  not  purport  to 
amend  the  city  charter,  the  funds  needed  should 
be  raised  in  the  manner  prescribed  in  the  diar- 
ter  for  raising  other  funds  for  the  city  gorem- 
ment.— Davock  v.  Moore  (Mich.)  424. 

Evidence  in  a  prosecution  for  a  riolation  of  a 
health  ordinance  considered,  and  Md  insuffi- 
cient to  sustain  conviction. — City  of  St.  Paul  v. 
Lawton  (Minn.)  1112. 

HiaHWAYS. 

Sufficiency  of  evidence  to  show  tliat  a  certain 
strip  of  land,  designated  on  a  plat  as  a  street. 
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wai  dedicated  to  the  public  as  snch.— Great 
NortherB  Ry.  Co.  t.  City  of  St.  Paul  (Minn.)  96. 
Where  a  landowner  execntbo  a  plat  designat- 
ing stroeta  thereon,  and  makes  conveyances  ac- 
cording to  snch  plat,  the  streets  so  designated 
are  irrevocably  dedicated  to  the  public  use  as 
streets.— Great  Northern  Ry.  Co.  t.  City  of  St. 
Paul  (Minn.)  96. 

The  construction  of  a  telephone  line  on  a  high- 
way does  not  impose  an  additional  servitude  on 
the  highways.  —  Cater  v.  Northwestern  Tel. 
Exch.  Co.  (Minn.)  111. 

Where  a  railroad  company,  in  constructing 
ita  load  across  plaintiiTs  land,  permanently  ob- 
structed a  public  street,  plaintifi  may  maintain 
an  action  for  the  damages  for  closing  the  same. 
—Atchison  &  N.  R.  Co.  v.  Boerner  (Neb.)  787. 

Propriety  of  instruction  as  to  liability  of  a 
town  for  injuries  received  by  plaintiff  while 
driving  onto  a  highway  from  a  way  which  had 
been  cleared  by  the  side  of  the  highway  for  the 
passaee  of  teams.— Yass  v.  Town  of  Waukesha 
rWis.)  280. 

Evidence  examined,  and  held  that  a  hole  in  the 
road,  the  narrowness  of  the  road,  and  the  want  of 
guard  rails  were  concurring  causes  of  the  acci- 
dent—Simons V.  Township  of  Casco  (Midi.)  500. 


HOUDATS. 

Where  a  relief  summons  is  issued  by  a  justice, 
returnable  on  election  day,  the  summons  com- 
menced no  action,  and  the  justice  was  without 
jurisdiction  to  try  the  case,  and  any  order  post- 
poiUng  the  hearing  was  void. — ^Leonosio  v.  mrti- 
linoilS.  D.)543. 

HOMESTEAD. 

See,  also,  "Exemptions." 

The  owner  of  a  part  of  an  undivided  block 
of  nrbaa  property  hdd  to  be  entitled  to  hold  as 
a,  homestead  only  a  tract  equal  to  the  average 
size  of  platted  lots  in  that  part  of  the  city. — 
Heidel  v.  Benedict  (Minn.)  ^. 

Evidence  in  proceedings  in  insolvency  consider- 
ed, and  hdd  proper  to  require  the  insolvent  to  in- 
clude all  of  the  dwelling  house  in  his  selection  of 
the  homestead,  thon^  a  small  portion  thereof 
was  on  land  of  whidi  lie  only  owned  an  undivided 
interest— How  v.  First  Nat  Bank  (Minn.)  632. 

Where  a  debtor  owned  several  adjacent  lots  In 
a  city,  exceeding  in  area  one-half  an  acre,  on 
which  is  his  dwelling,  and  also  a  business  block, 
held  that,  in  selecting  his  hoiuestead,  the  debtor 
could  not  reject  a  part  of  the  dwelling  for  the 

Surpose-  of  including  the  business  block.— How  v. 
'irst  Nat  Bank  (Minn.)  632. 

Applicability  of  Code,  {  2001,  providing  that 
a  homestead  may  be  changed,  and  exempting  the 
new  one  to  the  extent  of  the  value  of  the  old. — 
Peninsular  Stove  Co.  v.  Roark  (Iowa)  326. 

Where  a  husband  and  wife  in  a  second  mort- 
gage of  their  homestead  recite  that  it  was  sub- 
ject to  a  first  mortgage,  which  was  invalid,  it 
Is  not  a  ratification  of  such  void  mortgage.  — 
Seiffert  &  Wiese  Lumber  Co.  v.  Hart  well  (Iowa) 
833. 

Where  an  owner  of  a  homestead  leaves  it  with 
an  intent  to  return,  but  builds  another  house  on 
a  lot  which  he  sells  by  a  deed  describing  it  as  a 
homestead,  and  remains  awsy  six  years,  it  is  an 
abandonment  of  the  original  homestead.— Black- 
bum  T.  Lake  Shore  Traflic  Co  (Wis.)  289. 


HOMICIDE. 

One  unlawfully  attacked  by   another  is  jus- 
tified la  acting  for  his  own  protection  on  the 


facts  as  they  appear  to  Mm,  and  is  not  to  be 

i'ndged    by   the  facts    as   they   actually   are. — 
}arr  v.  State  (Neb.)  856. 

Where  defendant  pointed  a  loaded  pistol  at 
deceased,  and  it  was  discharged,  killing  him, 
an  instruction  as  to  murder  in  the  second  degree 
is  proper.— State  v.  Tippet  (Iowa)  446. 

Evidence  examined,  and  held  to  justify  a  con- 
viction of  manslaughter.  —  State  v.  Tippet 
(Iowa)  440. 

Where  threats  made  against  defendant  by  de- 
ceased on  the  day  of  the  homicide  were  admis- 
sible, the  response  of  the  person  to  whom  they 
were  addressed  was  admissible  as  part  of  the  res 
gestae.- People  v.  Palmer  (Mich.)  656. 

Dying  declarations  must  be  shown  to  have 
been  made  under  a  sense  of  impending  death, 
and  for  that  purpose  the  physical  condition  of 
deceased  at  the  time  they  were  made  may  be 
shown.— Basye  v.  State  (Neb.)  811. 

Evidence  in  a  prosecution  for  murder  con- 
sidered, and  held,  that  a  foundation  for  the  ad- 
mission of  a  confession  by  defendant  was  made. 
—Basye  v.  State  (Neb.)  811. 

In  a  prosecution  for  murder,  on  the  issue  of 
self-defense  evidence  of  the  quarrelsome  dis- 
position of  deceased,  and  of  threats  recently 
made  by  him  against  defendant,  which  were 
communicated  to  the  latter,  is  admissible. — 
Basye  v.  State  (Neb.)  811. 

On  trial  for  murder,  defendant's  general  repu- 
tation as  a  peaceable  person  may  be  shown, 
but  his  reputation  for  honesty  is  inadmissible. — 
Basye  v.  State  (Neb.)  811. 

In  a  prosecution  for  murder,  the  description 
and  location  of  the  wounds  inflicted  by  defend- 
ant may  be  shown.— Basye  v.  State  (Neb.)  811. 

A  bullet  identified  as  taken  from  the  body  of 
deceased  is  admissible. — State  v.  Tippet  (Iowa) 
445. 

A  revolver  not  identified  as  the  one  used  at 
the  shooting  is  inadmissible. — State  v.  Tippet 
(Iowa)  445. 

Admissibility  of  evidence  to  show  that  defend- 
ant knew  where  to  waylay  deceased  through 
his  knowledge  that  deceased  had  received  a  let- 
ter about  which  he  proposed  going  to  see  a 
relative. — State  v.   Seymore  (Iowa)  661. 

It  nay  be  shown  that  the  relations  between 
defendant  and  deceased  were  unfriendly,  and 
that  they  got  angry  in  discussion. — State  v.  Sey- 
more (Iowa)  661. 

Right  of  physician  to  testify  whether  the 
wounds  of  deceased  were  caused  by  such  a 
weapon  as  that  in  evidence. — State  v.  Seymore 
(Iowa)  661. 

Admissibility  of  evidence  that  deceased  knew 
that  defendant  had  committed  a  crime,  and  that 
the  latter  feared  a  disclosure  by  deceased. — 
State  V.  Seymore  (Iowa)  661. 

Statements  by  the  prosecuting  attorney  as  to 
the  evidence  are  not  ground  for  reversal  l>e- 
cause  such  evidence  was  afterwards  excluded. 
—State  V.  Tippet  (Iowa)  445. 

W  here  defendant,  if  not  innocent,  is  guilty  of 
murder  rr  manslaughter,  a  failure  to  instruct 
as  to  lesser  crimes  is  not  error. — State  v.  Tip- 
pet (Iowa)  445. 

Where  the  court  after  defining  murder  in  the 
several  degrees  and  charging  that  the  liigher  de- 
gree should  be  first  considered  withdrew  from 
the  jury  all  consideration  of  the  higher  degree- 
because  defendant  had  been  previously  acquitted 
of  that  degree,  ^Id  that  the  charge  was  not 
misleading.— People  v.  Palmer  (Mich.)  656. 

Pn^riety  of  refusing  to  charge  that,  in  de- 
termining which  was  the  aggressor,  the  jury 
should  consider  the  testimony  that  deceased  was 
drunk  and  quarrelsome,  while  defendant  up  t» 
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the  time  of  the  trasedy,  was  good  tempered.— 
People  T.  Palmer  (Mich.)  666. 

Propriety  of  charging  the  Jury  that  If  defend- 
unt,  but  a  moment  before  he  fired  the  fatal  shot, 
formed  the  purpose  of  taking  deceased's  life, 
and  pursuant  to  that  purpose  shot  and  killed 
him,  that  would  constitute  the  crime  of  murder. 
—People  V.  Palmer  (Mich.)  656. 


SORSE  AND  STREET  RAHj- 
BOADS. 

See,  also,  "Carriers." 

Gen.  Laws  1887,  c.  13,  making  railroad  com- 
panies liable  for  injuries  to  employes,  does  not 
ipply  to  street-railroad  companies.— Funk  t.  St. 
?aul  City  Ry.  Co.  (Minn.)  1099. 

Complaint  in  an  action  for  injuries  to  a  per- 
*on  on  the  track  examined,  and  Tirld  to  nlloge 
no  act  of  negligence  on  the  part  of  ilefendant. — 
Lydecker  t.  St.  Paul  City  Ry.  Co.  (Minn.)  1027. 

In  an  action  for  injuries  to  a  person  on  the 
track,  to  render  the  complaint  demurrable  as 
flhowing  plaintiff  guilty  of  contributory  negli- 
gence the  facts  stated  must  be  such  as  to  show 
conclusively  that  he  was  guilty  of  such  negli- 
gence. —  Lydecker  v.  St.  Paul  City  Ry.  Co. 
CMinn.)  1027. 

Where  plaintiff  drove  on  the  track  before 
looking  behind  him,  and  was  struck  by  a  fol- 
lowing car,  he  cannot  recoyer.— Blakeslee  ▼. 
Consolidated  St.  Ry.  Co.  (Mich.)  401. 

Questions  for  jury  as  to  whether  defendant 
street-car  company  was  running  its  car  at  a 
dangerous  rate  of  speed,  and  whether  it  failed  to 
give  proper  warning  of  its  approach  at  a  cross- 
ing. —  Holmgren  V.  St.  Paul  City  Ry.  Cb. 
(Minn.)  270. 

Evidence  in  an  action  against  a  street-car 
<wmpany  for  personal  injuries  alleged  to  have  re- 
sulted from  defendant's  negligence,  held  not  to 
sustain  a  verdict  for  plaintiff.— Omaha  St.  Ry. 
<Co.  T.  Baker  (Neb.)  25. 

One  injnred  by  a  street  car,  while  sweeping  a 
street  crossing,  h?ld  to  have  been  guilty  of  con- 
tributory negligence.— Daly  v.  Detroit  Citizens' 
St.  Ry.  Co.  (Mich.)  73. 

HUSBAND  AND  WIFE. 

See,  also,  "Divorce":  "Marriage." 
Competency  as  witnesses,  see  "Witness." 

A  husband  may  assign  to  his  wife  a  contract 
•with  a  county  board  to  furnish  board  to  coun- 
ty prisoners.— Carse  v.  Reticker  (Iowa)  461. 

A  husband  is  not  liable  for  necessaries  fur- 
nished his  wife  by  one  inducing  her  to  remain 
away  from  him  for  the  purpose  of  a  divorce. 
— Corry  v.  Lackey  (Mich.)  418. 

A  married  woman  living  with  her  husband 
is  liable  for  medical  services  for  herself  and 
a  child  by  a  former  marriage  rendered  at  her 
request,  and  for  which  she  agreed  to  pay.— 
Goodman  v.  Shipley  (Mich.)  412. 

A  statute  providing  that  neither  husband  nor 
wife  can  recover  compensation  for  services 
rendered  for  the  other  does  not  prevent  a 
wife  from  claiming  the  profits  arising  from 
keeping  boarders  where  the  husband  has  re- 
linquished all  claim  thereto. — Carse  ▼.  Retick- 
er (Iowa)  461. 

Questions  to  be  considered  in  determining  the 
amount  of  recovery  from  a  husband  for  services 
rendered  by  an  attorney  in  setting  aside  for  the 
wife  a  divorce  obtained  by  the  husband.— Ste- 
vens v.  Ellsworth  (Iowa)  683. 

Admissibility  of  evidence  in  an  action  by  a 
wife  for  the  alienation  of  her  husband's  affec- 


tions by  her  father-in-law  determined. — ^Bailer 
▼.  Bailey  aowa)  341. 

A  divorced  wife  has  no  interest  in  the  lands  of 
her  late  husband.— Winch  v.  Bolton  (Iowa)  83a 


Impeaclmient. 


Of  witness,  see  "Witness." 


Improvements. 


See  "Ejectment" 

INCEST. 

The  consent  of  both  parties  is  necessary  to 
constitute  the  crime.— People  ▼.  Burwell  (Mich.) 
986. 

Admissibility  of  evidence  of  other  sexual 
crimes  on  defendant's  part— Porath  r.  State 
(Wis.)  1061. 

INDECENT  ASSADTiT. 

Under  an  indictment  under  3  How.  Ann.  St. 
S  9314D,  when  there  is  no  evidence  of  improper 
liberties,  defendant  cannot  be  convicted  of  as- 
sault.- People  v.  Sheffield  (Mich.)  65. 

INDICTMENT  AND  INFOBMA- 
TION. 

See,  also,  "Escape." 

An  Information  may  set  out  facts  relating 
to  the  offense  which  were  not  set  out  in  the 
complaint.— People  v.  Oscar  (Mich.)  971. 

Right  to  join  counts  for  Incest  and  rape.— Po- 
rath V.  State  (Wis.)  1061. 

Right  of  defendant  to  compel  the  prosecation 
to  elect  on  wliich  of  two  counts,  for  distinct 
offenses,  arising  from  the  same  transactioD, 
they  will  proceed.— Porath  v.  State  (Wis.)  106L 

The  indorsement  on  an  information  of  a  wit- 
ness' surname  and  the  initials  of  his  Christian 
name,  is  suiiicient. — Perry  v.  State  (Neb.)  26. 

The  indorsement  of  the  names  of  several  wit- 
nesses on  an  information  after  it  was  filed  hM 
not  prejudicial  to  defendant— People  T.  Barw^ 
(Mich.)  986. 

The  dismissal  of  an  indictment  on  motion  by 
the  county  attorney  after  it  has  been  attacked 
by  demurrer,  is  not  equivalent  to  a  decision  sus- 
taining the  demurrer,  so  as  to  prevent  the  case 
from  being  submitted  to  another  grand  jnry.— 
State  T.  Peterson  (Minn.)  171. 

On  the  dismissal  of  an  indictment  on  motion 
of  the  county  attorney,  a  second  indictment  may 
be  found  by  the  same  jury  for  the  same  offense 
on  the  evidence  on  which  the  former  indictment 
was  found,  without  additional  evidence.— State 
▼.  Peterson  (Minn.)  171. 

Indorsement. 

Of  note,  see  "Negotiable  Instrumeats.* 

Infitncy. 

See  "Parent  and  Chlld."^ 


INJUNCTION. 

Injunction  will  not  lie  to  restrain  the  removal  of 
a  fence  to  another  alleged  boundary  iine,  when 
the  boundary  line  has  not  been  fixed  in  a  pro- 
ceeding at  law.— Andries  r.  Detroit.  Q.  H.  ft  M. 
Ry.  Co.  (Mich.)  620. 


Digitized  by 


Uoogle 


INDEX. 


1146 


A  pnbllc  nttlmnce  criminal  in  its  character 
will  be  enjoined  at  the  instance  of  a  priyate 
party  showing  special  injury.— Hill  y.  Pierson 
tSeb.)  838. 

INNKEEPEBS. 

An  hotel  keeper  has  no  lien  for  the  board  of  a 
horse  nnder  agreement  with  one  neither  the  owner 
thereof  not  a  guest.— Elliott  y.  Martin  (Mich.) 
625. 

INSANITY. 

Liability  of  guardian  of  insane  person,  for 
money  lost  through  the  failure  of  the  bank  in 
which  it  was  deposited,  by  his  predecessor  in  the 
guardianship,  and  left  in  the  bank  by  him.  — 
Oarner  y.  Hendry  (Iowa)  359. 

rWSOLVENOY. 

See,  also,   "Assignment  for  Benefit  of  Credit- 
ors"; "Fraudulent  Conyeyances." 

Eridence  of  reputation  is  competent  to  proye 
notice  or  want  of  notice  of  Insolvency. — Hahn  y. 
Penney  (Minn.)  843. 

Propriety  of  refusing  the  appointment  of  a 
receiyer  for  a  judgment  debtor  where  the  eyidence 
does  not  show  that  he  was  insolvent,  nor  that  he 
concealed  bis  property  to  defraud  creditors. — 
Adamson  y.  Meister  (Minn.)  618. 

Evidence  considered,  and  held  that  the  receiver 
of  an  insolvent  is  not  entitled  to  compensation  in 
excess  of  the  statutory  limit  in  ordinary  cases. — 
In  re  Smith  (Minn.)  633;  Reeves  ▼.  Hastings,  Id. 

Evidence  held  not  to  justify  a  finding  that  cer- 
tain securities  assigned  by  an  insolvent  bank 
to  one  of  its  depositors  were  not  given  as  a  pref- 
erence over  other  creditors.— Penney  v.  Haugan 
(Minn.)  728. 

Rights  of  a  debtor  of  an  insolvent  to  set  oS 
against  the  debt  a  claim  against  an  insolvent  pur- 
chased from  a  third  person  while  knowing  of  in- 
solvent's condition.  —  Northern  Trust  Co.  v. 
Healy  (Minn.)  626. 

Propriety  of  trying  the  issues  between  plain- 
tiff and  an  intervener  in  an  action  by  a  receiver 
of  an  insolvent  firm  to  set  aside  a  firm  convey- 
ance where  the  action  has  been  dismissed  as  to 
principal  defendant. — Masteruan  v.  Lumber- 
man's Nat  Bank  (Minn.)  723. 

A  receiyer  of  an  insolvent  partner  cannot 
maintain  an  action  to  set  aside  as  fraudulent  a 
conveyance  of  property  belonging  to  the  firm 
given  to  secure  firm  debts. — Masterman  y.  Lum- 
berman's Nat  Bank  (Minn.)  723. 

On  the  application  of  an  assignee  in  insolvency 
for  the  allowance  of  compensation  for  services 
In  carrying  on  the  business,  hdd,  that  the  evi- 
dence failed  to  show  him  entitled  to  compensa- 
tion in  excess  of  the  maximum  fees  allowed  by 
Oen.  St.  1894,  |  4253.- In  re  Westphal  (Minn.) 
108;   Gallagher  v.  Welch,  Id. 

That  the  insolvent,  a  partnership,  failed  to 
keep  books  of  account  from  which  its  true  con- 
dition could  be  ascertained,  does  not  entitle  a 
creditor  to  share  in  the  proceeds  of  the  estate 
without  filing  a  release.— In  re  Clerk-Dickinson 
Furniture  Ck>.  (Minn.)  109;  John  V.  Farwell  Co. 
V.  Beach,  Id. 

That  the  insolvent  contracted  the  debt  by  false 
representations,  does  not  entitle  the  creditor  to  a 
share  in  the  estate  without  releasing  the  insol- 
vent. —  In  re  Clerk-Dickinson  iSimiture  Co. 
<Minn.)  109;   John  V.  Farwell  Co.  v.  Beach,  Id. 

Instructions. 

See  "Trial." 

Xn  criminal  cases,  see  "Criminal  Law." 


INBURANCE. 

Exemption  of  insurance  money,  see  "Exemp- 
tions." 

Where  a  policy  provided  that  the  insurance 
should  be  suspended  during  the  nonpayment  of 
the  premium  note,  but  would  be  revived  on  the 
subsequent  payment  thereof,  AeM,  in  an  action 
on  a  note,  that  the  company  could  recover  its 
full  amount.— Phenix  Ins.  C!o.  v.  Rollins  (Neb.) 
46. 

Words  indorsed  on  a  policy  of  insurance  by 
the  company  merely  to  indicate  the  nature  of  the 
paper,  are  not  a  part  of  the  policy. — (Jongower  v. 
Etmitable  Mut.  Life  &  Endowment  Ass'n  (Iowa) 

An  Insurance  company  which  has  tailed  to 
comply  with  the  laws  of  the  state  cannot  sne 
an  agent  who  has  collected  assessments  for  it. — 
People's  Mut  Ben.  Soc.  v.  Lester  (Mich.)  977. 

Question  as  to  whether  "legal  representative," 
as  used  in  a  policy,  referred  to  a  mere  agent  of 
insured.— Metzger  v.  Manchester  Fire  ABsar.  Co. 
(Mich.)  650. 

Conditions. 

By  delivering  a  policy  which  provides  that  it 
shall  be  void  if  there  is  any  other  insurance  on 
the  property,  the  insurer  waives  the  condition, 
when  he  knows  of  other  insurance. — Anderson  v. 
Manchester  Fire  Assur.  Go.  (Minn.)  241. 

A  clause  providing  that  the  insurance  shall  be 
suspended  during  the  nonpayment  of  the  premi- 
um note,  after  maturity,  may  be  waived  by  the 
Insurer. — Phenix  Ins.  Co.  v.  Rollins  (Neb.)  46. 

Effect,  on  right  of  married  woman  to  recover 
on  a  policy,  of  false  statements  made  to  the  ad- 
justers by  her  husband,  who  had  exchisive  con- 
trol of  her  property  and  business. — Metzger  y. 
Manchester  Fire  Assur.  Co.   (Mich.)  650. 

Certain  representations  as  to  the  risk  made  in 
procuring  insurance  hdd  to  be  material,  and,  not 
being  true,  rendered  the  policy  void. — Fromberz 
v.  Yankton  Fire  Ins.  Co.  (S.  D.)  784. 

Untrue  statements  in  an  application  for  mem- 
bership of  a  mutual  benefit  association  made  to 
a  medical  examiner  hdd  to  be  a  breach  of  war- 
ranty, and  to  avoid  the  contract  of  insurance. 
— Kiiudson  V.  Grand  Council  of  Northwestern 
Legion  of  Honor  (S.  D.)  911. 

A  policy  of  insurance  will  not  be  declared  for- 
feited because  of  misstatements  in  the  appli- 
cation, where  the  application  was  written  by 
the  company's  agent  after  the  facts  were  cor- 
rectly stated  to  him  by  insured.— Home  Fire 
Ins.  Co.  y.  Fallon  (Neb.)  860. 

Proof*  of  loss. 

Evidence  justifying  a  finding  that  there  was  a 
waiver  of  the  furnishing  of  proofs  of  loss.  — 
Sagers  v.  Hawkeye  Ins.  Co.  (Iowa)  194. 

Evidence  considered,  and  hdd  insufficient  to 
show  that  defendant  insurance  company  waived 
proofs  of  loss  as  required  by  the  policy.— Sha- 
piro V.  St  Paul  F.  &  M.  Ins.  Co.  (Minn.)  614. 

AotloB  on  polioy. 

Where  an  insurance  company,  either  before 
suit  or  by  answer,  denies  that  the  policy  wns  in 
force  at  the  time  of  the  loss,  it  cannot  avail 
itself  of  a  condition  that  no  action  shall  be 
brought  until  60  days  after  receipt  of  proofs  of 
loss.- Home  Fire  Ins.  Co.  y.  Fallon  (Neb.)  860. 

Evidence  showing  right  of  recovery  in  an  as- 
signee of  the  original  beneficiary  under  the 
policy.— Mellerup  t.  Travelers'  Ins.  Co.  (Iowa) 

In  an  action  to  recover  life  insurance,  where 
the  defense  is  snicide,  the  burden  of  jiroving 
such  defense  is  on  defendant. — Hale  v.  Life  In- 
demnity &  Investment  Co,  (Minn.)  1108. 
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ETidence  ih  an  action  to  recover  life  insure 
ance,  wberehi  the  defense  alleged  ia  suicide  of 
insured,  considered,  and  held  sufficient  to  require 
that  issue  to  be  submitted  to  the  jury.— Hale  t. 
Life  Indemnity  &  Investment  Co.  (Minn.)  1108. 

Competency  of  evidence,  as  to  the  value  of  a 
stock  of  goods  destroyed  by  fire  given  by  one 
who  had  merely  been  in  the  store  occasionally 
some  time  before  the  fire. — Metcger  v.  Manches- 
ter Fire  Assur.  Co.  (Mich.)  650. 

In  an  action  on  a  policy  of  insurance,  where- 
in defendant  claims  a  surrender  of  the  policy 
and  the  issue  of  a  new  one,  hdd,  under  the  evi- 
dence, that  whether  there  was  a  new  contract 
made  was  for  the  jury. — Kranse  v.  Equitable 
Life  Assnr.  Soc.  of  United  States  (Mich.)  440. 

Evidence  in  an  action  on  an  insurance  policy 
examined,  and  MJ,  that  the  agent  who  procured 
the  insurance  did  so  as  ^nt  for  the  insured, 
and  not  for  defendant.— Fromhers  t.  Yankton 
Fire  Ins.  Co.  (S.  D.)  784. 

Evidence  raising  a  presumption  that  a  person 
drowned  in  a  cistern,  the  opening  to  whidi  was 
15  by  20  inches,  committed  soidde,  within  the 
meaning  of  a  policy. — Johns  v.  Northwesters 
Mutual  Relief  Ass'n  (Wis.)  276. 

Evidence  in  an  action  on  an  insurance  policy 
considered,  and  lield  suffident  to  show  that  the 
solicitor  of  the  insurance  was  agent  for  defend- 
ant.—Home  Fire  Ins.  Co.  v.  Fallon  (Neb.)  880. 

Where  the  company  admits  liability  on  a  pol- 
icy payable  to  decedent's  daughter,  the  admin- 
istrator has  no  interest,  and  the  question  of  the 
daaghter's  insurable  interest  is  immaterial.— 
Standard  Life  &  Accident  Ins.  Co.  t.  CatUn 
(Mich.)  897. 

Mntnal  flr*  ooaapanies. 

The  act  of  the  directors  of  a  millers'  mutual 
insurance  company  in  deciding  to  cease  bnsl- 
ness,  and  levying  an  assessment  on  membos  to 
meet   outstanding  claims,   does  not   annul   the 

?al!cy.— Seamans  v.  Millers'  Mnt  Ins.  Co.  (Wis.) 
060. 

A  member  of  a  millers'  mutual  insurance  com- 
pany is  not  relieved  from  liability  as  a  member 
by  payment  of  an  insufficient  assessment  and 
the  surrender  of  the  premium  note. — Seamans  v. 
Mniers'  Mnt  Ins.  Co.  (Wis.)  1050. 

Right  of  directors  of  millers'  mutual  insur- 
ance company  in  winding  op  its  affairs  to  re- 
lease a  member  from  further  liability  by  sur- 
rendering the  premium  notes  on  the  payment  of 
an  assessment  Insufficient  to  meet  existing 
claims.  —  Seamans  v.  Millers'  Mut.  Ins.  Co. 
(Wis.)  1050. 

Right  to  Include,  In  assessment  on  members 
of  a  millers'  mutual  insurance  company,  in 
winding  np  its  affairs,  the  expenses  of  the  re- 
ceivership, and  an  amount  to  cover  shrinlcage 
and  uncollectible  assessments.  —  Seamans  v 
Millers'  Mnt.  Ins.  Go.  (Wis.)  1068. 

Aooident  Insnrane*. 

Validity  of  conditions  in  a  policy  of  accident 
insurance  exempting  the  insurer  from  liability 
for  injuries  received  in  certain  employments  or 
while  running  certain  risks.  —  Travellers'  Ins. 
Co.  V.  Snowden  (Neb.)  392. 

Where  an  accident  policy  limits  the  insurance 
to  a  certain  amount,  allowances  made  to  the  in- 
sured after  the  accident  should  be  deducted 
therefrom. — Prader  v.  National  Masonic  Acci- 
dent Ass'n  (Iowa)  601. 

Sufficiency  of  evidence  to  show  the  intoxication 
of  one  insured  by  an  accident  policy,  at  the  time 
of  the  accident. — Prader  v.  National  Masonic  Ac- 
cident Ass'n  (Iowa)  601. 

Sufliciency  of  evidence  to  show  that  the  break- 
ing of  a  limb  was  the  cause  of  the  death  of  in- 
sured a  month  after  the  accident.  —  Prader  v. 
National  Masonic  Accident  Ass'n  (Iowa)  601. 


Applicability  of  provision  in  insnrance  poUcy 
that  it  should  not  cover  an  accident  occnrring 
while  the  insured  was  violating  the  law. — Prader 
V.  National  Masonic  Accident  Ass'n  (Iowa)  601. 

Mntnal   beiMfit  iiuiiraiiee. 

Construction  of  articles  of  a  relief  association 
and  its  by-laws  as  prima  facie  giving  to  a  bene- 
flciaty  of  a  deceased  member  a  sum  equal  to  one 
dollar  for  each  member,  with  a  right  in  the  as- 
sociation to  prove  that  by  its  assessment  on  its 
members  it  raised  less  than  this  amount— Lake 
V.  Minnesota  Masonic  Relief  Ass'n  (Minn.)  261. 

Where  a  certificate  of  a  mutual  benefit  asso- 
ciation provides  for  payment  of  a  certain 
amount,  the  time  for  bringing  suit  thereon  is 
not  affected  by  a  subsequent  by-law,  providing 
that  benefits  should  be  adjusted  within  90  days. 
—Cohen  v.  Supreme  Sitting  of  Order  of  Iron 
Hall  (Mich.)  3M. 

Question  whether  an  agreement  in  the  certifi- 
cate of  an  endowment  association  to  pay  the 
holder  his  full  share  of  the  endowment  fund,  not 
exceeding  ^1,000,  was  an  absolute  promise  to 
pay  91,000.— Gongower  v.  EgniUWe  Mnt  life 
&  Endowment  Ass'n  (Iowa)  192. 

Sufficiency  of  complaint,  in  suit  to  recover  un- 
der an  endowment  certificate,  it  failing  to  state 
the  amount  of  plaintiff's  share  in  defendant's 
endowment  fund.— Gongower  v.  Equitable  Mot. 
Life  &  Endowment  Ass'n  (Iowa)  192. 

Right  of  defendant  assessment  company  to  com- 
plain that  the  judgment  against  it  provided  that 
its  officers,  who  were  not  parties,  should  collect 
and  pay  the  assessment— Prader  v.  National  Ma- 
sonic Acddent  Ass'n  (Iowa)  OOL 

Invalidity  of  provision  that  disputed  daims 
shall  be  arbitrated  before  suit.- Prader  t.  Na- 
tional Masonic  Accident  Ass'n  (Iowa)  601. 

Evidence  examined  where  the  owner  of  a 
benefit  association  policy  could  not  obtain  pos- 
session of  the  certificate,  and  hdd,  that  there 
was  a  valid  change  of  beneficiary.— Grand  L<odge 
of  Ancient  Order  of  United  Woriunen  t.  Kohler 
(Mich.)  897. 

Laws  1890,  c.  51,  (  24,  prohibitiag,  in  certain 
cases,  a  refusal  to  pay  a  policy  of  life  iaam^ 
ance  on  account  of  the  habitual  intoxication  of 
the  insured,  docs  not  apply  to  a  certificate  in  a 
mutual  benevolent  association. — Knudson  v. 
Grand  CJouncil  of  Northwestern  Legion  of  Hon- 
or (S.  D.)  Oil. 

Forelcn  eompaxiles. 

A  foreign  insurance  company  not  anthoiiaed 
to  transact  business  cannot  enforce  assess- 
ments on  a  policy  insuring  property  in  Michi- 
gan, thongh  the  contract  was  made  in  anoth- 
er state.— Seamans  v.  Temple  Co.  (Mich.)  40& 

One  who  procured  insurance  in  a  foreign  coin- 
pany  of  an  agent  residing  out  of  the  state,  bnt 
received  a  compensation  on  the  premium,  held  to 
be  an  agent  of  the  cmnpany  on  whom  service  of 
process  in  an  action  on  the  policy  conld  be  made. 
—Fred  Miller  Brewing  Co.  v.  Council  Blnffs  Ins. 
Co.  (Iowa)  565. 

INTEREST. 

See,  also,  "Usuiy." 

A  surety  who  has  paid  the  debt  Is  entitled  to 
interest  on  a  contribution  against  his  cosurety. — 
Smith  V.  Mason  (Neb.)  41. 

Where  a  note  bears  lawful  interest  nntil  ma- 
turity, and  a  higher  and  lawful  interest  aftct^ 
wards,  the  rate  which  it  bears  from  its  date 
to  maturity  is  the  contract  rate  for  that  time. 
and  the  rate  which  it  bears  after  maturity  is  the 
contract  rate  from  that  date,  within  Gomp.  St 
1893,  c.  44,  J  a— Hnvemeyer  v.  Paul  (Neb.)  932. 

Under  Comp.  St  1893,  c.  44,  (  3,  where  parties 
to  a  contract  nave  agreed  on  a  rate  greater  than 
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7  per  cent.,  the  jadgment  on  the  contract  will 
draw  sach  rate.— Havemeyer  v.  Paul  (Neb.)  932. 

tinder  Comp.  St  1893,  c.  44,  §  3,  where  th« 
parties  hare  not  agreed  on  any  rate,  or  agreed 
on  a  rate  leag  than  7  per  cent,  a  judgment  on 
the  contract  draws  interest  at  7  per  cent— 
Havemeyer  t.  Paul  (Neb.)  032. 


INTEKPLEADEB. 

Where  a  person  not  a  party  to  the  contract  of 
bailment  claims  the  property  bailed,  the  remedy 
of  the  bailee  is  in  the  nature  of  a  bill  of  in- 
terpleader to  require  the  parties  to  Ktigate  their 
title.— Shellenberg  ▼.  Fremont  B.  &  M.  V.  B. 
Co.  (Neb.)  859. 

The  fact  that  one  defendant  threatens  to  ap- 
peal does  not  warrant  complainant's  rpfnsal  te 
pay  the  money  into  court,  as  required  by  a  de- 
cree.—L.eok  T.  McCahill  (Mich.)  89S. 

Interstate  Coitunerce. 

See  "Carriers";  "Constitutional  Law." 

INTOXICATINa  LIQXTOBS. 

Pub.  Acts  1889,  No.  207,  relating  to  the  pua- 
isbment  for  unlawful  sales  of  liquor,  is  not  un- 
constitutional as  imposing  excessive  fines  or 
unusual  and  cruel  punishment — ^People  v.  Whit- 
ney (Mich.)  765. 

Construction  of  Act  2oth  Gen.  Asaem.  c.  62, 
§  17,  providing  for  the  filing  by  the  auditor,  in 
a  town  having  over  5,000  inhabitants,  ot  a 
statement  of  consent  by  a  majority  of  the  vot- 
ers to  the  sale  of  liquor,  as  to  the  conclusiveness 
of  such  a  statement— State  v.  Ashert  (Iowa) 
557;  State  v.  Savery  House  Hotel  Co.,  Id. 

The  commissioners  of  election  provided  for  by 
the  Australian  ballot  law  may  provide  the  bal- 
lots for  a  local  option  election. — ^Thomas  v.  Ab- 
bott (Mich.)  084. 

It  is  a  sufficient  issue  of  an  order  for  a  local 
option  election  if  it  is  recorded  in  the  journal 
of  the  board  of  supervisors,  and  copies  thereof 
are  served  on  the  oSicials,  aad  published  as  pro- 
vided by  the  act.— Thomas  v.  Abbott  (Mich.) 
9S4. 

Conclusiveness  of  determination  of  supervisors 
as  to  the  suQiciency  of  a  petition  for  a  local 
option  election. — Thomas  v.  Abbott  (Mich.)  984. 

The  signatures  of  the  board  of  saperrisors 
need  not  directly  follow  the  order  for  a  local 
option  election  contained  in  their  journal,  it  be- 
ina  sufficient  if  they  siftn  the  journal  for  the 
ds^.— niomas  v.  Abbott  (Mich.)  984. 

The  notices  of  a  local  option  election  required 
to  be  posted  need  not  contain  irrelevant  orders 
intervening  in  the  supervisors'  inumal  between 
the  order  for  the  election  and  the  signatures  of 
the  supervisors. — ^Thomas  v.  Abbott  fMich.)  t'.S4. 

The  determination  of  the  board  of  supervisors 
as  to  the  result  of  a  local  option  election  is  finaL 
—Thomas  v.  Abbott  (Mich.)  984. 

Sufficiency  of  evidence  that  the  local  option 
law  is  in  force  in  a  county. — People  v.  Whitney 
(Mich.)  7(>5. 

The  fund  created  by  the  licensing  of  the  sale  of 
liqnors  is  under  the  absolute  control  of  the  lo;;i!.'- 
lature.— Rock  County  v.  City  of  EMgerton  (Wis.) 
291. 

Principals  and  sureties  on  different  licensed 
liquor  dealers'  bond.<!  may  be  ioinod  in  a  s'ngle 
action  for  civil  damages.  —  Franklin  v.  Frey 
(Mich.)  970. 

The  bond  of  a  retail  liquor  dealer  considered, 
and  held  valid,  and  admissible  in  evidence  in  a 
dvil  action  thereon  for  damages  resulting  from 


a  violation  thereof.— PlMknett  v.  11k>^  (Neb.) 
84.5. 

The  fact  that  witnesses  for  the  state  on  a 

Erosecution  for  selling  liquors  unlawfully  were 
ired  to  procure  evidence  of  violation  of  the 
law  may  be  considered  by  the  jury  in  deter- 
mining the  credit  to  be  given  to  their  evidence.— 
People  T.  Whitney  (Mich.)  T66. 

In  an  action  for  selling  liquor  to  idaintifTs 
husband,  it  is  error  to  admit  testimonv  of  the 
husband  8  death  eiuce  the  beginning  of  the  ac- 
tion, and  of  his  expectation  of  lire. — I'"ord  v. 
Cheever  (Mich.)  875. 

Liability  of  saloon   keeper  for  selling  liquor 

to   plaintUTs   husband,    who  was    an    habitual 

drunkard   before  such   sales  began.  —  Ford    v. 
Cheever  (Mich.)  975. 

JODGMBNT. 

In  replevin,  see  "Replevin." 

Question  whether  the  overruling  of  a  demur- 
rer to  the  petition  precluded  another  judge  of 
the  same  court  from  directing  a  verdict  for 
defendant  on  the  pleadings  and  the  evidence. 
— Kleckner  v.  Turk  (Neb.)  469. 

Where  a  counterclaim  is  filed  and  no  rtply 
served,  judgment  may  be  rendered  thereon  un- 
der Comp.  Laws,  i  *9]9.— Heebner  v.  Shepard 
(N.  D.)  892. 

A  decree  on  a  cross  bill  filed  by  a  single  de- 
fendant after  answer  day,  bis  codefendants  not 
having  appeared,  is  not  void  for  want  of  juris- 
diction.— Patten  v.  Lane  (Neb.)  938. 

A  personal  judgment  on  a  note  made  by  a 
husband  does  not  prevent  a  personal  judgment 
against  the  wife  on  her  collateral  mortgage  exe- 
cuted jointly  with  her  husband. — Macomb  Sew- 
er-Pipe Co.  v.  Hanley  (Minn.)  744. 

An  order  of  judgment  dismissing  an  action, 
though  inoperative  when  made,  had  to  become 
effective  on  the  subsequent  entry  of  judgment 
nunc  pro  tunc— Todd  v.  Todd  (S.  D.)  777. 

Under  Ck>de,  §  2640,  a  judgment  should  not  be 
entered,  unless  by  consent  on  the  same  day  on' 
which  the  demurrer  is  sustained.- Newcom  v. 
Dubois  (Iowa)  677. 

The  records  and  judgment  entry  in  an  action, 
held  to  show  that  the  judgment  was  against  de- 
fendants as  a  firm,  and  not  as  individuals. — 
Broatch  v.  Moore  (Neb.)  30. 

Sufficiency  of  a  justice's  judgment  to  comply 
with  Comp.  St  1893,  c.  28,  8  30,  requiring  that 
costs  shall  be  taxed  and  entered  on  the  record 
separately  from  the  general  Judgment— Kissin- 
ger V.  Staley  (Neb.)  65. 

It  was  not  error  to  refuse  to  strike  out  from 
the  judgment  on  relief  summons  the  adjudica- 
tion that  the  debt  was  fraudulently  incurred  on 
motion  of  defendant  denying  the  fraud,  and 
stating  that  he  did  not  defend  because  ignorant 
that  such  judgment  would  deprive  him  of  ad- 
ditional exemptions.- Sundba<£  t.  Griffith  (S. 
D.)  644. 

Under  Code,  |  179,  a  decree  cannot  be  amend- 
ed one  year  after  entry  to  show  an  exception 
thereto,  where  it  was  entered  after  counsel  for 
the  moving  party  had  examined  it — Independ- 
ent School  Dist  of  Milford  r.  Ross  (Iowa)  676. 

Res  Jndioata. 

A  judgment  in  an  action  to  recover  an  amount 
reserved  in  a  deed  of  conveyance  hdd  not  to  bar 
an  action  to  recover  a  similar  amount  subse- 
quently becoming  due,  and  to  have  the  same 
adjudged  a  lien  on  the  premises. — Doescher  v. 
Doescher  (Minn.)  736. 

Where,  on  replevin,  the  suit  is  dismissed,  and 
judgment  rendered  fixing  the  value  of  the  prop- 
erty, and  plaintiff  sues  to  set  aside  the  judg- 
ment and  the  court  finds  defendant  was  the' 
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owner  of  the  property,  tbe  judgment  in  the  first 
action  was  an  adjudication  as  to  tbe  value  of 
the  property. — Johnson  v.  Vaule  (Minn.)  1039. 

An  action  by  a  father  for  injuries  to  his  minor 
«on,  under  Gen.  St.  1894,  S  5164,  is  not  a  bar  to 
an  action  by  the  father,  in  his  individual  ri)(ht, 
to  recover  for  loss  of  services. — Bamka  v.  Chi- 
cago, St.  P.,  M.  &  O.  R.  Co.  (Minn.)  1116. 

Bstoppel  by  a  former  judgment,  being  a  bar 
to  a  second  action,  must  be  pleaded,  but  estoppel 
by  former  verdict,  being  merely  conclusive  evi- 
dence of  the  facts  actually  litigated,  need  not  be 
pleaded.  —  Swank  v.  St.  Paul  City  Ry.  Co. 
<Minn.)  1088. 

Where  a  decree  determineit  the  issues  between 
the  parties,  and  reserves  the  case  for  an  account- 
ing, the  issues  cannot  be  retried  in  the  subse- 
'quent  proceedings  for  the  accounting.— Younkin 
V.  Younkin  (Neb.)  31. 

Where  a  grantee  in  a  deed  is  not  a  party  to 
probate  proceedings  of  his  grantor's  estate,  he  is 
not  bound  by  a  decree  vesting  title  to  the  land 
conveyed  in  the  widow.— Magee  v.  Allison  (Iowa) 
822. 

A  decree  of  divorce  for  extreme  cruelty  will 
not  conclude  the  husband  from  denying  such 
cruelty  in  an  action  by  a  third  person  for  nec- 
essaries furnished  the  wife  after  she  had  left 
bim,  and  before  her  divorce. — Corry  v.  Lackey 
(Mich.)  418. 

The  determination  of  a  motion  to  dissolve  an 
attachment  hdd  ndt  res  judicata,  so  as  to  pre- 
vent the  iparties  from  again  raising  the  same 
questions  involved. — Heidel  v.  Benedict  (Minn.) 
4*70. 

A  judgment  in  an  action  by  a  parent  for  in- 
juries to  his  minor  child  is  a  bar  to  a  subse- 
quent action  by  the  child  for  the  same  injuries. 
— Lathrop  v.  Schutte  (Minn.)  493. 

A  defendant  is  not  bound  by  a  decree  rendered 
on  a  supplemental  petition  filed  after  answer  to 
the  original  petition  and  without  notice. — Have- 
meyer  v.  Paul  (Neb.)  932. 

A  judgment,  on  appeal  from  an  award  of  dam- 
.ages  in  condemnation  proceedings,  is  conclusive 
as  to  all  questions  necessarily  within  the  issue 
joined  though  not  formally  litigated. — ^Atchison 
&  N.  B.  Co.  V.  Boerner  (Neb.)  787. 

Xlen. 

.Judgment  liens  on  mortgaged  premises  are 
subordinate  to  the  mortgagor's  homestead  rights. 
—Hooper  v.  Castetter  (Neb.)  135. 

A  judgment  lien  is  subject  to  all  existing  equi- 
ties in  favor  of  third  persons. — Fitzgerald  v. 
MUler  (S.  D.)  221. 

Where  property  is  paid  for  by  one  person,  and 
the  title  is  taken  by  another,  the  person  paying 
the  consiileration  acquires  no  title,  under  Rev. 
:St.  §S  2077,  2078,  to  which  the  lien  can  attach.— 
Blackburn  v.  Lake  Shore  Traffic  Co.  (Wis.)  289. 

Where  judgments  are  obtained  at  different 
times,  and  defendant  thereafter  acquires  prop- 
erty subject  to  the  liens,  there  is  no  priority  be- 
tween the  judgments. — Kesterson  v.  Tate  (Iowa) 
850. 

Where  judgments  are  entered  on  the  same  day, 
the  creditor  first  levying  execution  acquires  a 
prior  lien. — Kesterson  v.  Tate  (Iowa)  350. 

Where  a  judgment  debtor  has  fraudulently 
transferred  his  property,  the  judgment  creditor 
who  first  sues  to  set  aside  the  conveyance  ac- 
quires a  prior  lien.  —  Kesterson  v.  Tate  (Iowa) 
350. 

When  judfiments  of  different  persons  are  not 
liens,  the  creditor  who  first  levies  on  the  prop- 
erty acquires  priority. — Kesterson  v.  Tate  (Iowa) 
350. 

The  lien  of  a  docketed  judgment  is  an  incum- 
brance on  real  property. — Willsle  v.  Rapid  Val- 
ley Horse-Ranch  Co.  (S.  D.)  54«, 


Where  land  intended  to  be  inclnded  in  a  mort- 
ffage  was  omitted  by  mistake,  the  lien  of  a 
judgment  subsequently  entered  against  the 
mortgagor  is  subordinate  to  the  equitable  lien 
of  the  mortgage. — Chadron  Loan  &  Building 
Ass'n  V.  Hamilton  (Neb.)  808. 

Bxtent  of  the  lien  of  a  judgment  entei^ed  on 
a  transcript  from  a  justice  of  the  peace  as 
against  equitable  liens  on  the  land  of  the  judg- 
ment debtor. — utiadron  Loan  &  Building  Ass'n 
V.  Hamilton  (Neb.)  808. 

VaoBtloai. 

Power  of  tbe  county  court  to  set  aside  a  judg- 
ment of  distribntlon  procured  by  fraud. — ^In  re 
O'Neill's  Estate  (Wis!)  1042. 

On  a  motion  by  defendant  to  vacate  a  default 
judgment,  an  affidavit  of  merit,  as  well  as  a 
verified  answer,  must  be  presented. — Sancent  v. 
Kindred  (N.  D.)  151. 

To  warrant  the  setting  aside  of  a  judgment 
by  default  on  the  ground  of  mistake  under 
Comp.  Laws,  (  4939,  such  mistake  must  consist 
of  something  done  in  the  case,  either  by  the 
court  or  the  party,  that  was  not  intended  to  be 
done.— Sargent  v.  Kindred  (N.  D.)  151. 

A  judgment  atniinst  an  insolvent  corporation, 
entered  on  an  offer  by  an  attorney  at  the  sag- 
gestions  of  the  president,  after  an  assignment 
for  the  benefit  of  creditors,  and  while  the  cor- 
poration was  enjoined  from  incumbering  its 
property,  was  properly  vacated.  —  Willsle  v. 
Rapid  Valley  Horse-Ranch  Co.  (S.  D.)  640. 

Equity  can  set  aside  a  judgment  obtained  by 
fraud  where  the  ground  of  relief  was  not  dis- 
covered until  after  the  expiration  of  the  stat- 
utory time  for  setting  it  aside. — Larson  t.  Wil- 
liams (Iowa)  464. 

Propriety  of  setting  aside  a  judgment  entered 
without  notice  after  the  postopnement  of  the 
trial,  and  the  giving  to  plaintiff  of  time  within 
which  to  serve  an  amended  complaint,  without 
the  fixing  of  any  time  for  answer. — ^BeU  v. 
xbomas  (8.  D.)  907. 

Where  the  failure  of  the  judgment  defendant 
to  move  to  set  aside  a  judgment  during  the  term 
was  not  caused  by  the  failure  of  the  clerk  to 
joarnalize  the  judgment,  but  by  the  laches  of 
counsel,  it  will  not  be  set  aside.— Slater  v.  Skir- 
ving  (Neb.)  848. 

A  personal  judgment  by  default  against  a 
wife  on  foreclosure  of  a  mechanic's  lien  will 
be  set  aside  where  the  husband  contracted  the 
debt  while  unmarried,  and  the  petition  did  not 
show  personal  liability. — ^Larson  t.  Williams 
(Iowa)  464. 

Collateral  attack. 

Under  Gen.  St.  1894,  i  4612.  the  record  of  the 
probate  court,  relating  to  the  sale  of  land  by  a 
guardian,  imports  absolute  verity;  and  when 
regular  on  its  face  cannot  be  questioned  in  a  c<M- 
lateral  proceeding  by  any  evidence  dehors  the 
record.— Kurtz  v.  St.  Paul  &  D.  R.Co.  (Minn.)  L 

Aotlons   on. 

Right,  in  an  action  on  a  foreign  judgment,  to 
attack  it  as  obtained  by  fraud,  because  an  at- 
torney retained  by  defendant  aided  plaintiff,  no 
objection  being  made  at  the  time.— Cox  t.  Barnes 
(Neb.)  394. 

JTirisdiction. 

See  "Appeal";  "Courts";  "Equity." 


JXJBY. 

The  fact  that  a  juror  has  formed  an  opinion 
from  newspaj}er  reports  does  not  disqualifj-  him 
if  he  can  render  an  impartial  verdict  on  tbe 
evidence  under  the  instructions  of  the  court. — 
Basye  v.  State  (Neb.)  811. 
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Under  Laws  1803,  No.  204,  an  elector,  though 
not  a  full  citizen,  is  competent. — People  t.  Consi- 
dine  (Mich.)  106. 

The  court,  under  Laws  1803.  No.  204,  may, 
on  its  own  motion,  order  additional  jurors, 
though  his  attention  was  called  to  the  necessity 
by  the  county  attorney.  —  People  v.  Considine 
(Mich.)  106. 

Where  the  court  acts  as  a  trior  of  a  challenge 
for  actual  bias  the  decision  is  final.— Perry  v. 
Miller  (Minn.)  1040. 

Propriety  of  overruling  a  challenge  to  the 
jury  made  by  two  defendants  upon  a  new  trial, 
granted  upon  their  application,  without  the  in- 
tervention of  a  third  original  defendant.— 
Cleveland  t.  Atkinson  (Iowa)  465. 

A  venireman  may  be  asked  whether  the  fact 
that  defendant  is  charged  with  a  crime  would 
have  any  weight  against  defendant,  or  whether 
he  could  give  the  same  credit  to  the  testimony 
of  defendant  tiiat  he  could  give  to  the  testimony 
of  other  witnesses.— Basye  v.  State  (Neb.)  811. 

Asking  a  venireman  if  he  has  "formed  any 
opinion  as  to  whether  or  not  defendant  is  guilty, 
or  whether  or  not  the  crime  of  murder  has  been 
committed,"  held  to  be  a  proper  question. — Basye 
T.  State  (Neb.)  811. 

On  issues  formed  by  a  supplemental  comnlaint 
and  answer  in  garnishment,  neither  party  is  en- 
titled to  a  jury  trial  as  of  right.— Weibler  v. 
Ford  (Minn.)  1075. 


JUSTICES  OF  THE  FEAGE. 

A  judgment  rendered  by  a  justice  is  void 
where  the  docket  fails  to  show  the  nature  of  the 
action,  whether  any  pleas  were  made  by  the  nar- 
ties,  or  other  facts  showing  jurisdiction. — Jones 
V.  Hunt  (Wis.)  81. 

A  justice  of  the  peace  is  limited  in  the  exer- 
cise of  his  pow«r  by  the  express  provisions  of 
the  statute.— Leonosio  v.  Bartilino  (S.  D.)  643. 

An  action  on  a  covenant  against  incumbrances, 
to  recover  the  amount  paid  to  remove  a  tax 
lien  existing  at  the  time  of  the  conveyance,  is 
not  one  relating  to  the  title  to  land,  and  is  with- 
in the  jurisdiction  of  a  justice  of  the  peace. — 
Camnbell  v.  McClure  (Neb.)  020. 

Error  on  the  part  of  a  justice  in  refusing  to 
certify  a  case  to  the  circuit  court,  on  the  ground 
that  an  issue  of  title  was  involved. — Orris  v. 
Kempton  (Mich.)  68. 


Laches. 


See  "Equity." 


LANDLORD  AND  TENANT. 

An  agreement  giving  exclusive  right  to  mine 
coal  construed,  and  held  to  create  the  relation  of 
landlord  and  tenant,  within  Code,  jS  2t)17,  giving 
a  lien  for  rent.— Lacey  v.  Newcomb  (Iowa)  704. 

Where,  under  a  verbal  agreement,  the  tenant 
moves  out  his  stock,  and  pays  rent  up  to  n  cer- 
tain date,  but  retains  possession  until  the  prem- 
ises are  leased,  it  is  not  a  surrender  by  oper- 
ation of  law,  within  Rev.  St.  §  2302.— Burnham 
T.  O'Grady  (Wis.)  1040. 

Where  a  landlord  accepts  the  possession  of 
leased  premises  without  objection,  he  will  be 
deemed  to  have  waived  his  right  under  the  lease 
to  a  notice  of  the  tenant's  intention  to  quit. — 
Elgnlter  v.  Drishaus  (Neb.)  10. 

The  condition  in  a  lease  for  one  year  that  if 
the  premises  "are  not  sold  or  leased  at  the  expi- 
ration of  this  lease  the  lessee  is  to  hare  said 
lease  renewed  for  his  term  of  one  year  more  at 
its  expiration,  on  the  same  terms,"  held  not  to 


constitute  a  lease  for  a  second  year.— Swank  v. 
St.  Paul  aty  Ry.  Co.  (Minn.)  1088. 

Question  for  jury  as  to  whether  a  landlord 
made  an  oral  lease  to  the  assignee  of  a  term 
under  a  written  lease,  so  as  to  charge  him  per- 
sonally for  rent.- Youell  v.  Kridler  (Mich.) 
430. 

In  an  action  for  rent,  a  lessee  cannot  recoup 
for  the  lessor's  injury  to  premises  while  occu- 
pied by  one  to  whom  he  had  sold  his  business, 
and  who  was  not  his  agent. — Powers  v.  Daily 
(Mich.)  070. 

Rights  of  tenant  for  years  of  mortgaged  land, 
to  remove  crops  grown  pending  foreclosure. — 
Mumlay  v.  O'Neil  (Neb.)  32. 

Effect  of  holding  over  by  lessees  as  showing 
an  election  to  avail  themselves  of  a  provision 
for  a  renewal. — Cooper  v.  Joy  (Mich.)  414. 

Under  Code,  §  2017,  a  landlord  s  lien  on  the 
crops  exists  as  against  the  purchaser  not  know- 
ing thereof.— Blake  ▼.  Obas.  Counselman  &  Co. 
(Iowa)  070. 

Effect  of  provision  in  a  lease  reseiring  to  the 
lessor  a  lien  for  rent  on  furniture  purchased  by 
the  lessee  of  the  lessor,  as  giving  the  lessor  a 
claim  superior  to  that  of  a  purchaser  from  the 
lessee.— Esshom  v.  Watertown  Hotel  Co.  (S.  D.) 
220. 

Qnestion  as  to  the  ownership  of  crops,  under 
a  lease  or  contract  providing  for  a  division  of 
them  between  the  landlord  and  tenant. — Con- 
solidated Land  &  Irrigation  Co,  v.  Hawley  (S. 
D.)  904. 

In  an  action  for  rent,  where  the  answer  does 
not  admit  a  lease  entitling  plaintiff  to  the  rent 
demanded,  the  burden  is  on  him  to  establish 
such  a  lease.— Montgomery  v.  Willis  (Neb.)  704. 

Where,  before  the  expiration  of  a  lease  for 
one  year,  the  tenant  informs  the  landlord  that 
he  will  not  remain  another  year,  but  only  for 
a  short  period,  the  tenant  is  not  required  to 
give  notice  of  his  intention  to  quit  before  sur- 
rendering possession. — Montgomery  v.  WlIKs 
(Neb.)  794. 

Where,  before  the  expiration  of  a  lease  for  one 
year,  the  tenant  informs  the  landlord  that  he 
will  not  remain  for  another  year,  but  will  re- 
main for  a  short  period,  the  payment  of  rent 
at  the  rate  provided  for  in  the  lease,  and  its 
acceptance  by  the  landlord,  does  not  create  a 
tenancy  from  year  to  year,  or  for  another  year. 
—Montgomery  v.  Willis  (Neb.)  794. 

LABCENY. 

On  a  trial  for  larceny  it  is  not  necessary  to 
show  that  persons  having  an  equitable  interest 
in  the  stolen  property  did  not  consent  to  the  tak- 
ing, the  persons  in  possession  and  having  the  le- 
gal title  not  having  so  consented.— People  v.  Par- 
sons (Mich.)  69. 

Where  larceny  was  alleged  to  have  been  com- 
mitted from  a  vault,  evidence  of  the  condition  of 
the  vault  on  the  morning  when  the  larceny  was 
discovered  is  admissible. — People  v.  Parsons 
(Mich.)  69. 

On  a  trial  for  larceny,  where  the  owner  of  the 
property  alleged  to  have  been  stolen  is  examined  ' 
as  a  witness,  his  testimony  that  he  did  not  con- 
sent to  the  taking  of  the  property  is  indispensa- 
ble to  a  conviction.— Perry  v.  State  (Neb.)  26. 

Admissibility  of  evidence  as  to  the  statements 
made  by-  one  at  the  time  of  receiving  from  de- 
fendant a  letter,  inclosing  the  articles  alleged 
to  have  been  stolen,  in  order  to  show  the  charac- 
ter of  the  letter.— People  v.  Parsons  (Mich.)  69. 

Where  the  complaint  alleged  that  money  came 
into  defendant's  hands,  as  agent,  and  the  evi- 
dence shows  that  he  was  an  attorney,  and  mis- 
appropriated moneys  collected,  there  was  no  va- 
riance.— State  V.  Brame  (Minn.)  250. 
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BTidence  examined,  and  keM  to  jnatify  the  Ter- 
dict.— State  t.  Brame  (Minn.)  250. 

Eyidence  om  a  prosecution  for  larceny  consid- 
ered, and  htid  sufficient  to  support  a  conviction. 
—State  T.  Floyd  (Minn.)  1096. 


See  "Statutes." 


Xiaws. 
Leases. 


See  "Landlord  and  Tenant." 
By  administrator,  see  "Executors  and  Adminis- 
trators." 


See  "WUls." 


Legacies. 


LIBEL  AND  SLANDER. 

In  determining  whether  a  publication  is  libel- 
ous per  Be  the  head  lines  of  the  article  must  be 
considered  as  a  part  thereof.— Landon  v.  Wat- 
kins  (Minn.')  615. 

Defamatory  allegations  in  a  pleading,  wholly 
gratuitous,  and  known  to  be  false,  and  pub- 
lished without  cause,  are  not  privileged. — Sher- 
wood T.  Powell  (Minn.)  1103. 

Certain  circulars  published  by  defendant  con- 
cerning plaintiff,  had  to  constitute  libel. — Lan- 
don ▼.  Watkins  (Minn.)  615. 

C!ompla!nt  in  an  action  for  slander  examined, 
anJ  Jidd,  in  the  absence  of  anything  to  show  the 
circumstances  leading  up  to  the  alleged  charge, 
that  the  complaint  was  demnrrable.— Pandow 
T.  Eichsted  (Wis.)  284. 

Where  the  injury  complained  of  in  an  action 
for  libel  is  a  loss  of  trade,  a  general  allegation 
of  such  loss  is  sufficient. — Landon  t.  Watkins 
(Minn.)  615. 

In  an  action  for  slander,  evidence  of  repeti- 
tions of  the  slander  by  words  of  similar  import 
is  admissible. — Bailey  v.  Bailey  (Iowa)  341. 

The  alienation  of  the  affections  of  a  husband 
or  wife  is  a  proper  element  of  damage  in  an  ac- 
tion for  slander. — Case  v.  Case  (Neb.)  867. 

LICENSE. 

Where  a  city  ordinance  prohibits  real-estate 
brokers  from  carrying  on  their  business  before 
procuring  a  license,  one  who  sells  land  without 
a  license  cannot  recover  for  his  services.— Rich- 
ardson ▼.  Brix  (Iowa)  325. 

A  city  ordinance  providing  for  a  license  for 
nonresidents  engaging  in  certain  pursuits  is  in- 
valid.—City  of  Saginaw  t.  McKnIght  (Mich.) 
985. 

Ccnstruction  of  a  city  ordinance,  as  giving  a 
railroad  company  merely  a  revocable  license  to 
erect  certain  structures  on  property  of  the  city. 
—City  of  St.  Paul  v.  Chicago,  M.  &  St  P.  Hy, 
Co.  (Minn.)  267. 

LIENS. 

See,  also,  "Mechanics'  Liens." 

Of  agister,  see  "Agistment" 

Of  attorney,  see  "Attorney  and  Client" 

Of  factor,  see  "Factors  and  Brokers." 

Of  hotel  keeper,  see  "Innkeepers." 

Of  judgment,  see  "Judgment" 

Of  landlord,  see  "Landlord  and  Tenant" 

Of  mortgage,  see  "Mortgages." 

Of  vendor,  see  "Sale";  "Vendor  and  Purchaser." 

On  foreclosure  of  a  thresher's  lien,  failure  of 
the  officer  making  the  sale  to  report  to  the  reg- 
ister of  deeds  within  10  days  will  not  invali- 
date the  sale. — Martin  v.  Hawthorne  (N.  D.) 
885. 


To  uphold  a  thresher's  lien  the  party  maUaf 
the  seizure  must  show  that  the  grain  vu 
grown  on  the  land  described  In  the  statement 
—Martin  v.  Hawthorne  (N.  D.)  895. 

A  party-wail  agreement  between  plaintitf  and 
defendant's  grantor  hdd  to  constitute  an  eqnitt- 
ble  lien  on  the  land  for  one-half  of  tlie  cost  of 
the  wall  erected  by  plaintiff.— First  Nat  Bank 
V.  Security  Bank  (Minn.)  264. 

Life  InsTuance. 

See  "Insurance." 

LIMITATION  OF  ACnONB. 

The  stante  of  limitations,  relating  to  the  fate- 
closure  of  tax  liens,  is  no  bar  to  tlie  lecavery  of 
taxes  paid  by  defendant  in  ejectment,  agaiut 
whom  judgment  is  rendered. — Lotbrop  v.  Michel- 
son  (Neb.)  28. 

Where  a  claim  is  filed  with  an  assignee  for 
creditors  it  is  an  action  on  the  claim,  wftliiii 
Code,  {{  2017,  2018,  giving  a  Undlord's  lien  lot 
one  year  after  rent  due.— Lacey  r.  Newcomb 
(Iowa)  704. 

Where  defendant  Is  absent  from  the  state  on 
three  different  occasions  for  about  30  montlit, 
but  maintains  a  residence,  the  statute  is  not  ns- 
pended  thereby.- Farr  v.  Dnrant  (Wis.)  274. 

A  complaint  by  a  member  of  a  bnilding  ud 
loan  association  for  reinstatement,  hdd  not  to 
show  on  its  face  that  the  action  is  Inrred  by  i 
limitation.— Henkel  v.  Pioneer  Savings  &  Lou 
Co.  of  Minneapolis  (Minn.)  24a 

Local  Option. 

See  "Intoxicating  Liquors." 


MALICIOUS  PKOSECUnOH. 

Where  a  prosecutor  submitted  all  the  facti  ia 
good  faith  to  his  counsel,  and  acted  on  his  td- 
vice,  an  action  will  not  lie. — Poui«rd  t.  Danui 
(Mich.)  301. 

Where  one  institutes  a  criminal  prosecution 
knowing  that  the  facts  do  not  aathorixe  it,  the 
finding  of  an  indictment  is  not  condnsive  proof 
of  probable  cause.  —  Flackler  v.  Novak  (iowti 
3i8. 

Where  a  prosecutor  went  before  a  magistnte 
to  make  his  complaint,  he  is  not  liable  for  th« 
act  of  a  magistrate  in  directing  the  arrest  with- 
out a  warrant.— Poupard  v.  Dumas  (Mich.)  SOL 

Where  plaintiff  has  dismissed  hia  suit  for 
want  of  a  cause  of  action,  the  commencement 
of  a  subsequent  action  on  the  same  alleted 
claim  is  evidence  of  malice. — Sevema  r.  Bnin- 
erd  (Minn.)  477. 

Malidous  prosecntion  may  be  maintained 
where  the  proceedings  are  malicious,  though  the 
complaint  fails  to  charge  a  criminal  offense.— 
Buethner  t.  Eliinger  (Wis.)  756. 

The  decree  in  aa  action  between  the  same  par 
ties  as  to  the  subject-matter  for  whidi  plaintiS 
was  arrested  is  admissible  to  show  the  ndits  of 
the  parties.— Flackler  v.  Novak  (Iowa)  34& 

A  charge  as  to  what  constitutes  probable  cauie 
must  indicate  the  degree  of  caution  reqnired  to 
ascertain  the  guilt  of  the  person  accnaed.— Flack- 
ler V.  Novak  (Iowa)  348. 

MANDAMUS. 

Right  to  mandamus  to  compel  inferior  court 
to  ent<>rtain  Jurisdiction  of  a  matter  preliminary 
to  a  hearing  on  the  merits. — Brown  v.  Mesnard 
Mia.  Co.  (Mich.)  1000:  Same  v.  Pontiac  Mio. 
Co.,  Id.;   Same  v.  Houghton  Circuit  Judge,  Id. 
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Mandamus  wUI  not  lie  to  direct  the  arrange- 
ment,  by  the  county  clerk,  of  the  names  of  can- 
didates on  the  official  ballot.— Woods  r.  Mc- 
Nerney  (Neb.)  23. 

Mandamus  will  not  lie  for  the  collection  of 
a  tax.— Eylce  v.  Lange  (Mich.)  63S. 

One  asking  mandamus  to  compel  inspection  of 
corporate  books  is  entitled  thereto,  tnongh  he 
asks  that  the  officers  be  compelled  to  allow  his 
inspection  of  some  books  which  he  has  no  right 
to  see.— Ellsworth  v.  Doswart  (Iowa)  588. 

Mauslauifhter. 

See  "Homicide." 

MABINE  INSX7BANCE. 

Policy  construed,  and  held  not  to  be  a  con- 
tract for  winter  insurance,  but  to  coTer  a  loss 
by  fire  while  navigating  waters  outside  a  desig- 
nated harbor.— Jackson  t.  British  America  Aa- 
sar.  Co.  (Mich.)  899. 

Where  a  witness  testified  that  for  rebuilding 
purposes  the  Tessel  is  a  total  loss,  he  may  be 
asked  whether  he  considers  her  in  her  present 
condition  a  total  loss.— Jackson  t.  British 
America  Assnr.  Go.  (Mich.)  899. 

Where  the  policy  provides  that  the  insured 
shall  be  liable  only  for  the  cost  of  repairs,  in- 
sured cannot  be  compelled  to  prore  the  exact 
damage  by  fire,  where  the  vessel  while  burning 
sank  in  water  so  deep  that  she  could  be  exam- 
ined only  by  divers.— Jackson  v.  British  Amer- 
ica Assur.  C!o.  (Mich.)  809. 

MABfilAQE. 

See,  also,  "Divorce";  "Husband  and  Wlfew" 

The  effect  of  Bev.  St.  §  23.55.  as  dissolving  a 
marriage  on  the  sentence  of  cither  party  to  life 
imprisonment,  is  not  affected  hi  the  subsequent 
reversal  of  the  sentence.— State  v.  Dulcet  (Wis.) 
83. 

MASTEB  AND  SERVANT. 

Liability   of  street   railroad,   see   "Horse  and 
Street  Railroads." 

To  recover  wages  under  a  contract  for  person- 
al services,  plaintifl  must  show  that  the  serv- 
ices were  p^ormed.— Culbertson  Irrigating  & 
Water  Power  Co.  v.  Wildman  (Neb.)  947. 

Evidence  considered,  and  hdd  sufficient  to 
justify  a  verdict  for  plaintiff  in  an  action  for 
wages. — Ham  v.  Wheaton  (Minn.)  495. 

Evidence  examined,  and  Md,  that  the  negli- 

Sence  of  defendant  was  the  proximate  cause  of 
lie  death  of  the  intestate.— Kearney  Electric 
Go.  V.  Laughlin  (Neb.)  941. 

A  complaint  alleging  that  defendant's  machin- 
ery was  defective  to  his  knowledge,  that  plain- 
tiff was  inexperienced  and  ignorant  of  such  de- 
fect, and  was  injured  thereby,  states  a  good 
cause  of  action.— Oreenberg  v.  Whitc^mb  Lum- 
ber Co.  (Wis.)  93. 

An  agent  of  a  corporation  whose  duty  it  is  to 
provide  safe  machinery  is  liable  to  an  employe 
injured  by  a  defective  machine,  which  the  agent 
knew  to  be  dangerous. — Oreenberg  v.  Whitcomb 
Lumber  Co.  (Wis.)  93. 

Wliere  cause  of  the  injury  to  an  employ^  is  a 
mere  matter  of  conjecture,  the  evidence  does  not 
warrant  a  submission  to  the  jury. — Manning  v. 
Chicago  &  W.  M.  Ry.  Co.  (Mich.)  812. 

An  employer  who  voluntarily  procures  a  phy- 
sician possessed  of  ordinary  knowledge  and 
skill  in  his  profession  to  attend  an  employe  is 
not  liable  to  the  employe  for  damages  resulting 


from  the  negligence  or  malpractice  of  the  phy- 
sician.— Chicago,  B.  &  Q.  R.  Co.  v.  Howard 
(Neb.)  872. 

Under  Code,  8  1307,  a  railroad  company  is  lia- 
ble to  any  employe  engaged  In  work  exposing 
him  to  danger  peculiar  to  the  operation  of  the 
road.— Keauey  v.  IlUnoia  Cent.  R.  Co.  (Iowa) 
560. 

Liability  of  employer  for  injuries  received  by 
an  employe  in  falling  from  a  ladder  fastened 
to  posts,  through  his  failure  to  observe  the  un- 
due shortness  of  the  posts. — Lamotte  v.  Boyce 
(Mich.)  517. 

Question  for  jury  as  to  whether  a  lumber  com- 
pany was  liable  for  injuries  received  by  an  in- 
experienced employe  while  placing  logs  on  a  slud- 
way,  there  beiu"  evidence  that  he  was  not  warn- 
ed of  the  danger  of  the  work.— Wolski  v.  Knapp, 
Stout  &  Co.  Company  (Wis.)  87. 

An  instruction  that  if  the  evidence  showed 
that  deceased  was  exposed  to  unusual  danger 
it  would  be  negligence  on  the  master's  part. — 
Kearney  Electnc  Co.  v.  Laughlin  (Neb.)  941. 

The  fact  of  an  accident  through  the  displace- 
ment of  a  car  coupler  of  a  certain  design  is  not 
sufficient  proof  that  such  kind  of  a  coupler  is 
defective,  where  the  displacement  was  caused 
through  the  negligence  of  an  employe. — Chi- 
cago, B.  &  Q.  R.  Co.  V.  Howard  (Neb.)  872. 

Evidence  examined,  and  held  that  an  act  of 
the  foreman  of  a  building  contractor,  whereby 
a  third  person  was  injured,  was  within  the  scope 
of  his  authority.— Reinke  v.  Bentley  (Wis.)  lOoB. 

Where  decedent  at  the  time  of  the  accident 
was  under  the  charge  of  a  foreman,  building  a 
wall,  which  was  no  part  of  the  bridge  causing 
the  accident,  and  the  work  on  the  bridge  was 
in  charge  of  another  foreman,  an  instruction 
that  it  was  the  duty  of  the  person  in  charge  to 
know  the  condition  of  the  bridge  and  to  stop  an 
approaching  train  was  error.— Keatley  v.  Illi- 
nois Cent  R.  Co.  (Iowa)  560. 

Right  of  vice  principal  of  employer  to  assume 
that  he  was  dealing  with  a  youth  of  the  average 
strength  of  one  of  his  age,  he  being  apparently 
in  good  health,  so  as  not  to  be  negligent  in  put- 
ting him  at  certain  work. — Jungnltsch  v.  Mich- 
igan Malleable  Iron  Co.  (Mich.)  296. 

Under  Sanb.  &  B.  Ann.  St  f  lS16a,  a  rafiroad 
company  is  liable  for  injuries  caused  by  the  neg- 
ligence of  fellow  servants. — Promer  v.  Milwau- 
kee, L.  S.  &  W.  Ry.  Co.  (Wis.)  90. 

Brakemen  on  the  same  railroad  train  are  fel- 
low servants.— Chicago,  B,  &  Q.  R.  Co.  v. 
Howard  (Neb.)  872. 

Degree  of  care  due  an  employe  from  an  em- 
ployer in  selecting  his  fellow  servants. — Jung- 
nitsch  V.  Michigan  Malleable  Iron  Co.  (Mich.) 
290. 

Assmnption  of  risk. 

A  servant  in  using  dangerous  machinery 
which  may  be  safely  used  with  reasonable 
•ikill,  assumes  the  risk.— Lee  v.  Smart  (Neb.) 
940. 

Where  the  danger  was  unusual,  and  not  in- 
cident to  the  employment,  and  the  employe  had 
no  knowledge  of  it,  and  could  not  with  orainary 
care  discover  it  he  did  not  asssume  the  risk. — 
Kearney  Electric  Co.  v.  Laughlin  (Neb.)  941. 

To  establish  an  assumption  of  risk  by  the 
servant,  a  master  must  show  that  the  tools 
were  reasonably  safe,  or,  if  defective,  that  they 
were  obviously  dangerous. — Kearney  Electric 
Co.  v.  Laughlin  (Neb.)  941. 

The  risk  consequent  on  the  failure  of  the  mas- 
ter to  discharge  his  duty  to  the  servant  is  not 
a  risk  of  his  employment— Promer  v.  Milwau- 
kee, L.  8.  &  W.  Ry.  Co.  (Wis.)  90. 

A  brakeman  on  a  construction  train  who 
knows  that  the  road  is  not  finished,  and  that 
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trees  border  it  on  either  side,  aMame*  the  risk 
of  being  struck  by  such  trees. — Manning  t.  Chi- 
cago &  W.  M.  Ry.  Co.  (Mich.)  812. 

Ooatrlbvtorj  B«KllKeB««. 

Where  an  employ^  was  injured  by  a  defective 
lathe  after  he  had  called  defendant's  attention  to 
the  same,  though  he  continued  to  worlc  on  prom- 
ise of  defendant  to  repair  it,  he  can  recover  for 
inJDries  received  thereby.  —  Ferriss  v.  Berlin 
Machine  Works  (Wis.)  234. 

Where  the  plaintiff,  working  at  ni^ht  in  de- 
fendant's yards,  was  struck  by  n  kicked  cai, 
whether  he  was  guilty  of  contributory  neg- 
ligence was  for  the  jury. — Promer  v.  Milwaukee, 
L.  S.  &  W.  Ky.  Co.  (Wis.)  90. 

Evidence  examined  and  held  Insufficient  to 
show  that  decedent,  killed  on  defendant's  track, 
was  free  from  contributory  negligence. — Baker 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.  aowa)  667. 

Evidence  examined  and  held  insufficient  to 
justify  a  finding  that  deceased  a  section  hand 
was  rightfully  on  the  track  when  killed. — Baker 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (Iowa)  667. 

Evidence  examined,  and  held,  that  the  em- 
ploye injured  was  piilty  of  contributory  negli- 
genoo.— NcIIing  v.  Chicago,  St  P.  &  K.  C.  B. 
Co.  (Iowa)  668. 


MECHANICS'  UENS. 

A  material  man  cannot  tack  one  contract  to 
another  so  as  to  procure  a  lien  for  all  the  mate- 
rials furnished  under  separate  contracts  by  fil- 
ing his  claim  within  the  required  time  from  the 
date  of  furnishing  material  pursuant  to  one  con- 
tract.—Central  Loan  &  Trust  Co.  v.  O^SuUivan 
(Neb.)  6. 

Under  Act  16th  Gen.  Assem.  c.  100,  a  sub- 
contractor's lien  filed  after  30  days  is  enforced 
only  as  to  the  balance  due  the  contractor. — 
Thompson  v.  Spencer  (Iowa)  605. 

A  statement  for  a  mechanic's  lien  is  not  nec- 
essarily defective  because  it  states  more  facts 
than  uie  statute  requires. — John  Paul  Lumber 
Co.  v.  Hormel  (Minn.)  7ia 

It  is  not  necessary  to  allege  in  a  complaint 
to  enforce  a  mechanic's  lien  that  a  notice  of  lis 
pendens  has  been  filed  with  the  register  of 
deeds,  as  proof  of  that  fact  may  be  shown  with- 
o"r  plendmi:  it.— .lohn  Paul  Lumber  Co.  T. 
Hormel  (Minn.)  718. 

Sufficiency  of  evidence,  in  au  action  to  enforce 
a  mechanic  s  lien,  to  support  a  finding  that  one 
who  furnished  plaintiff  a  certificate  of  the  work 
done  did  so  as  defendant's  authorized  agent. — 
Fowlds  V.  Evans  (Minn.)  102. 

Sufficiency  of  evidence  to  support  the  finding 
that  the  materials  for  which  a  lien  is  sought  to 
be  enforced  were  furnished  under  a  contract. — 
Ontral  Loan  &  Trust  Co.  v.  O'SuIlivan  (Neb.)  6. 

Evidence  hdd  to  show  that  materials  for 
which  a  lien  was  sought  to  be  enforced  were  fur- 
nished to  the  husband  individually  and  not  as 
agent  of  his  wife,  on  the  credit  of  her  land. — 
Central  Ixmn  &  Trust  Co.  v.  O'SuIlivan  (Neb.)  5. 

Evidence  in  an  action  to  enforce  a  mechan- 
ic's lien  on  land  conveyed  to  a  third  person 
pending  the  making  and  the  improvements,  hdd 
to  sustain  a  judgment  for  plaintiff.— Wangan- 
stein  V.  Jones  (\finn.)  717. 

Evidence  in  an  action  to  enforce  a  mechan- 
ic's lien  considered,  and  hdd  to  show  that  the 
statement  of  Men  was  seasonably  filed. — John 
Paul  Lumber  Co.  v.  Hormel  (Minn.)  718. 

Where  the  testimony  is  uncontradicted,  evi- 
dence that  the  owner  contracted  with  the  claim- 
ants thr.'>ugh  a  person  in  their  employ  it  is  suf- 
ficient—Blazer V.  Rogner  (Neb.)  846. 


MOBTQAaBS. 

See,  also,  "Chattel  Mortgage*." 

Subrogation  to  rights  of  mortgage,  aee  '^nbn^ 

gatkHi." 

A  deed  absolute  In  form  will  be  treated  as  a 
mortgage,  when  given  to  secure  a  debt,  though 
the  parties  agreed  that  in  default  of  pftymeDt 
the  deed  should  become  abaolote.— State  Bank 
r.  Mathews  (Neb.)  930. 

Unfinished    negotiatibns    for    a    compromise 
considered,  and  hdd  not  a  recognition  of  a  mort- 
ze  as  an  existing  debt.  — Ward    r.  Miusoa 
jch.)  498. 

An  intending  purchaser  or  mortgagee  of  land 
who  relies  on  tiie  recitals  of  an  abstract  of  title 
does  so  at  his  peril,  as  the  record  is  the  only 
conclusive  notice. — Rice  t.  Winters  (Neb.)  830. 

Sale  of  mortgaged  land  consideFed,  and  hdd 
that  the  purchaser  took  it  subject  to  a  renewal 
of  the  mortgage,  otherwise  barred  by  limitations, 
tliough  he  had  no  knowledge  of  saoi  renewaL— 
Cook  V.  Prindle  (Iowa)  187. 

The  assumption  of  a  mortgage  by  the  subse- 
quent grantee  is  not  established  by  recitations 
in  the  deed  that  such  deed  is  subject  to  the  mort- 
gage, and  that  the  mort«tge  is  a  part  of  the 
purchase  price.— Green  r.  Hall  (Neb.)  119. 

Where  the  deed  of  mortgaged  premises  mere- 
ly recites  the  eziatenoe  of  the  mmtgage,  an 
agreement  of  the  grantee  to  pay  the  mortgage 
is  not  established  by  a  subsequent  oral  promise 
without  consideration  to  pay  the  mortgage. — 
Green  v.  Hail  (Neb.)  119. 

Covenant  In  deed  from  mortgagor,  relating  to 
assumption  of  the  mortgage,  examined,  and  htU 
that  no  liability  on  the  covenant  ever  attached 
to  the  grantee.— Gold  v.  Ogden  (Minn.)  206. 

Aasigaaaemt. 

Where  the  purchaser  of  a  note  secured  by  a 
mortgage  failed  to  take  and  record  an  assifm- 
ment  of  the  mortgage,  he  cannot  enforce  his  lien 
on  the  mortgaged  property  as  against  a  snlxie- 
quent  innocent  purchaser  thereof. — Pickford  v. 
Peebles  (S.  D.)  779. 

An  instrument  in  the  form  of  a  mortgage 
made  by  a  mortgagee  in  transferring  collateral 
notes  construed,  and  hdd,  to  constitute  an  as- 
signment of  the  mortgage  given  to  secure  the 
notes.— Stete  Bank  v.  Mathews  (Neb.)  930. 

Comp.  St.  p.  73,  i  39,  iwoviding  that  the  re- 
cording of  an  assignment  of  mortgage  shall  not 
give  notice  to  the  mortgagor  of  such  assignment 
so  as  to  prevent  him  from  making  payments  to 
the  mortgagee,  has  no  application  to  a  bona  fide 
holder  of  negotiable  securities. — Stark  ▼.  Olsen 
(Neb.)  37. 

Sufficiency  of  evidence  to  show  that  the  holder 
of  a  mortgage  had  title  thereto  under  an  aasiga- 
ment  from  the  mortgagee,  made  by  her  husband 
to  a  broker  for  negotiation.  —  Stark  v.  Olaen 
(Neb.)  37. 

JAen. 

When  a  first  mortgage  on  land  is  paid,  the 
lien  of  the  second  mortgage  thereon  becomes  a 
firat  l{<«n.— Rice  v.  Winters  (Neb.)  830. 

Where  a  mortgage  given  by  persons  ownin;:  a 
portion  of  a  tract  of  land  includes  the  whole 
tract,  by  mistake,  when  title  is  acquired  to  the 
rest  of  the  land  it  is  not  subject  to  the  mortgage. 
—Cook  V.  Prindle  (Iowa)  187. 

A  deed  or  mortgage  unrecorded  at  the  time  of 
the  rendition  of  a  judgment  takes  precedence  of 
the  title  of  a  purchaser  at  execution  therenn.ler 
if  recorded  before  the  execution  sale.  —  Har- 
greaves  v.  Menken  (Neb.)  961. 

Paymemt  and  release. 

Evidence  examinc<1,  and  hdd  insufficient  to 
overcome  the  presumption    of    payment  of   a 
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mortgage  created  by  failure  to  produce  the 
bond  secured  or  to  account  for  its  low. — Ward 
T.  Munaon  (Mich.)  498. 

Rig^t  of  mortgagor,  under  a  stipulation  for  a 
release  upon  the  payment  of  a  certain  sum  for 
each  lot  released,  to  demand  releases  on  that 
basis,  on  account  of  the  payment  of  the  first 
two  notes  secured,  the  demand  not  being  made 
until  a  year  and  a  half  after  the  maturity  of  the 
last  note. — Commercial  Bank  t.  Hiller  (Mich.) 
1012. 

Construction  of  stipulation  in  mortgage  as  al- 
lowing the  mortgagor  to  hare  individual  lots 
released  when  sold  or  contracted  to  be  sold  at 
any  time  before  foreclosure. — Commercial  Bank 
T.  Hiller  (Mich.)  1012. 

Duty  of  mortgagee  who  retains  control  of  a 
mortage  to  discharge  it  upon  payment,  and 
liability  for  penalty  on  refusal  to  do  so. — Jones 
▼.  Fidelity  Loan  &  Trust  Co.  (S.  D.)  553. 

Liability  of  nonresident  mortgagee  to  the 
pnnishment  imposed  by  Omp.  Laws,  §  4365, 
for  refusal  to  discharge  a  mortgage  when  paid, 
and  for  damages.  —  Jones  y.  Fidelity  Loan  & 
Trust  Co.  (8.  D.)  553. 

The  term  "mortgagor,"  used  in  Comp.  Laws, 
f  4366,  providing  for  the  discharge  of  a  mort- 
gage when  paid  upon  request  of  the  mortgagor, 
includes  the  mortgagor's  grantees  or  heirs. — 
Jones  V.  Fidelity  Loan  &  Trust  Co.  (S.  D.)  653. 

Evidence  examined,  and  hfld  insufficient  to 
■how  that  a  payment  to  a  third  party  was  a 
payment  to  him  as  agent  of  the  mortgagee. — 
Trowbridge  v.  Ross  (Mich.)  534;  Ross  v.  Trow- 
bridge, Id. 

Right  of  holders  of  promissory  notes  secured 
by  the  same  mortage  to  share  pro  rata  in  the 
proceeds  of  a  sale  of  the  mortgaged  premises. — 
Commercial  Bank  v.  Jackson  (S.  D.)  648. 

Foveelosiuv. 

Right  to  foreclose  mortgage  after  judgment 
has  been  obtained  on  the  debt,  when  execution 
thereunder  has  not  been  returned  unsatisfied. — 
Hargreaves  v.  Menken  (Neb.)  951. 

The  pendency  of  proceedings  against  garnish- 
ees upon  a  judgment  for  the  debt  stays  fore- 
closure.— Hargreaves  v.  Menken  (Neb.)  951. 

Evidence  examined,  and  hdd  not  to  show  such 
a  holding  out  of  a  third  person  as  agent  of  the 
mortgagee  as  to  estop  the  mortgagee  from  fore- 
cloein<'  on  payment  of  the  mortgage  to  llie 
third  person  and  his  failure  to  nay  the  same  to 
the  mortgagee.  —  Bromley  v.  Lathrop  (Mich.) 
610. 

The  right  to  foreclose  on  failure  to  par  inter- 
est is  not  waived,  where  the  sole  consideration 
of  the  waiver  was  the  payment  of  other  inter- 
est past  due. — Baldwin  Inv.  Co.  v.  Bailey 
(Neb.)  847. 

Where  the  mortgage  provided  for  interest  at 
6  per  cent  until  maturity  and  10  per  cent 
thereafter,  a  decree  giving  7  per  cent,  is  not 

irejudiclal   to  the    mortgagor. — Havemeyer   v. 

■^aul  (Neb.)  932. 

Evidence  to  recover  moneys  paid  out  to  In- 
sure the  mortgaged  property  subsequent  to  the 
suit  in  forcciosure  examined,  an  1  Md,  insuffi- 
cient to  sustain  a  decree  for  its  recovery. — 
Havemeyer  v.  Paul  (Neb.)  932. 

A  decree  foreclosing  a  mortgage  does  not  bar 
the  mortgagor's  right  to  have  the  surplus  mid  to 
him  in  lieu  of  his  homestead. — Hooper  v.  Caat^- 
ter  (Neb.)  135. 

On  the  filing  of  the  report  of  sales  of  mort- 
gaged premises,  the  court  is  authorized  to  ren- 
der a  |ier8nnnl  judgment  and  award  execution 
for  nn.v  deficiency  under  tne  decree. — Flentham 
T.  Steward  (Neb.)  924. 

Propriety   of   rendering   a   personal    judgment 
against  a  married  woman  on  her  mortgage  after 
T.63N.W.— 73 


§1 


the  reoorery  of  a  personal  judgment  against 
her  husband  on  the  collateral  note.  —  Macomb 
Sewer-Pipe  Co.  v.  Hanley  (Minn.)  744. 

To  entitle  a  mortgagee  to  a  deficiency  judg-- 
ment  against  a  subsequent  purchaser,  there- 
must  be  such  an  agreement  by  sudi  purchaser  to 
pay  the  mortgage  as  would  enable  the  mortgagee 
to  maintain  against  him  an  action  for  the 
amount  of  the  mortgage.— Oreen  v.  Hall  (Neb.) 
119. 

Where  land  is  sold  on  mortgage  foreclosure 
for  an  excessive  attorney's  fee,  the  landowner, 
after  the  expiration  of  the  period  of  redemption, 
may  maintain  an  action  against  the  surviving 
mortgagee  and  the  executors  of  a  deceased 
mortgagee  to  recover  such  excess. — Eliason  v> 
Sidle  (Minn.)  730. 

On  a  single  foreclosure  of  a  mortgage  on  sev- 
eral lots  so  drawn  as  to  construe  a  separate- 
mortgage  on  each,  providing  for  an  attorney's 
fee  for  foreclosing  the  mortgage  as  to  each  lot, 
but  one  attorney's  fee  can  be  allowed.— Kliason. 
;  v.  Sidle  (Minn.)  730. 

A  provision  in  a  mortgage  for  attorney's  fees, 
other  than  those  expressly  sanctioned  br  stat- 
I  ute,  is  void.— KittermastM  v.  Brossard  (Mich.) 
75. 

A  sale  of  land  on  mortgapr-  foreclosure  cannot 
be  on  credit  unless  the  decree  therefor  so  sped- 
.  fies.— Hooner  v.  Castetter  (Neb.)  135. 

'     An  officer  who  makee  return  of  a  mortgage 
sale  on  mortgage  foreclosure,  tliat  the  sale  was 
,  made  to  a  certain  person,  he  is  conclusively  pre- 
!  sumed  to  have  made  such  sale  for  cash.- Hoop- 
er V.  Castetter  (Neb.)  135. 

A  purchaser  at  a  mortgage  foreclosure  will 
not  be  relieved  from  completing  his  purchase 
because  of  prior  incumbrances,  where  the  trap 
condition  or  the  title  appears  in  the  record  of 
the  case  of  which  he  is  chargeaoie  with  notice. — 
Hooper  v.  Castetter  (Neb.)  135. 

A  purchaser  at  a  mortgage  sale,  who,  after- 
confirmation,  accepts  a  conveyance,  and  a'inlies 
to  the  court  for  a  writ  of  possession,  thereby 
I  waives  all  irregularities  occurring  before  con- 
:  firmation.— Hooper  v.  Castetter  (l^b.)  135. 

j     The   fact   that   the  second   mortgagee,    after 

;  foreclosure,  purchased  and  took  an  assignment 

of  the  first  mortgage,  does  not  entitle  him,  as 

.  against  the  mortgagor,  to  apply  the  surplus  pn>- 

ceeds  of  sale  towards  the  payment  of  the  first 

mortgage.— Hooper  v.  Castetter  (Neb.)  135. 

Where,  on  foreclosure,  the  mortgagee  fails 
within  10  days  thereafter  to  file  an  affidavit  of 
costs  and  disbursements,  he  is  not  entitled  to 
the  same,  under  (Jen.  St  1804,  i  6051.— Blown- 
V.  Scandia  Building  &  Loan  Ass'n  (Minn.)  lOJO. 

Bedemptlom. 

The  owner  of  a  judgment  which  has  ceased  to- 
be  a  lien  has  no  right  to  redeem  from  a  sale  un- 
der a  prior  mortgage  lien.— Long  v.  Mellet  (Iowa) 
190. 


JSJJNIOrPAL  OOBPOHATIONB. 
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Districts.' 
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See,  also,  "Bridges";  "Counties";  ": 
"Highways";  '^Schools  and  School 

Evidence  considered,  and  Md,  that  the  incor- 
poration of  the  village  of  Pridley  Park  is  il- 
legaL— State  v.  Village  of  Fridley  Park  (Minn.> 
613. 

Under  Comp.  St  c.  14,  {  99,  the  boundarie» 
of  a  town  or  village  may  be  extended  so  as  to 
include  land  in  such  close  proximity  as  to  have- 
some  unity  of  interest  therewith  in  maintainintr 
the  municipal  government — City  of  Wahoo  v. 
Tharp  (Neb.)  840. 

Comp.  St  1893,  c.  14,  i  101.  relating  to  the- 
change  of  municipal  limits  by  proceedings  in  the 
district  court,  does  not  apply  to  cities  of  the  first 
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clasa,  having  less  than  25,000  inhabitants.— Gity 
of  Hastings  v.  Hansen  (Neb.)  34. 

In  the  absence  of  a  statutory  provision  there- 
for the  boundaries  of  a  municipal   corporation 
cannot  be  changed  by  decree  of  court  at  the  suit  t 
of  the  property  owners  of  the  territory  involved.  I 
— CSty  of  Hastings  v.  Hansen  (Neb.)  34.  j 

Gen.  St.  18D4,  §  7048,  fixing  the  term  of 
health  officers  at  three  years,  was  repealed,  so ' 
fas  as  it  applies  to  the  city  of  Duluth,  by  the : 
charter  of  that  city  (Sp.  Laws  1887,  c.  2.  as 
amended  by  Sp.  Laws  1801,  c.  55,  $  6),  fixing 
the  term  of  that  officer  in  that  city  at  one  year. 
-State  V.  Routh  (Minn.)  621. 

Si>  Laws  1875,  c.  90,  §  1.  authorizing  the  ap-  \ 
pointment  of  a  county  assessor  by  a  board  con- 
sisting of  the  chairman  of  the  board  of  commls- ' 
«ioners  of  Ramsay  county,  the  county  auditor. 
And  the  president  of  the  city  council,  is  no  part 
•of  St.  Pnnl  city  charter. — State  v.  .Tohustone 
<Miiin.)  176.  . 

Where  a  10-day  notice  of  a  special  muntc- 1 
Ipal  election   is  required   to  be  published,   the 
'day  of  publication  should  be  excluded,  and  the  j 
day  of  election   included. — Brady   v.   Moulton 
KMinn.)  489.  I 

Where  a  city  contractor,  in  paving  a  street, 
unnecessarily  deposits  earth  upon  an  abutting 
lot,  he,  and  not  tne  city,  is  liable  to  the  owner. 
—Fuller  V.  City  of  Grand  Rapids  (Mich.)  530. 

Question  whether  city  was  guilty  of  conver- 
sion in  removing  the  materials  of  a  stone  wall 
belonging  to  an  abutting  owner  for  the  purpose 
of  street  paving.— Fuller  v.  City  of  Grand  Rap- 
ids (Mich.)  530. 

Ordliuuio«>. 

An  ordinance  entitled  "An  ordinance  relating 
to  certain  licenses"  is  valid. — Moore  v.  City  of  1 
St.  Paul  (Minn.)  1087. 

Where  an  ordinance  is  v«id  in  toto,  it  leaves 
the  ordinance  which  It  repeals  in  full  force. — 
Moore  v.  City  of  St  Paul  (Minn.)  1087. 

A  record  showing  that  all  the  aldermen  voted 
for  the  ordinance  is  sufficient  where  the  city 
rule  provides  that  all  votes  shall  be  taken  by 
the  yeas,  and  nays.— Preston  v.  City  of  Cedar 
Rapids  (Iowa)  577. 

Code  1873,  i  493,  requiring  the  yeas  and  nays 
to  be  reported  on  the  passage  of  an  ordinance, 
does  not  affect  cities  with  special  charters. — 
Preston  v.  City  of  Cedar  Rapids  (Iowa)  577. 

Evidence  examined,  and  hHJ  sufficient  to 
show  that  an  ordinance  was  duly  published  aft- 
er its  passage.— Preston  v.  City  of  Cedar  Rap- 
ids (Iowa)  577. 

Under  a  charter  requiring  publication  of  or- 
dinances and  the  record  thereof,  the  certificate 
need  not  show  the  dates  of  publication. — Pres- 
ton V.  City  of  Cedar  Rapids  (Iowa)  577. 

IdaMUty  for  nesUsenoe. 

Question  for  jury  as  to  whether  construction 
of  ditches  by  the  city  in  order  to  carry  off  water 
was   negligence.  —  City   of   Beatrice   v.   Leary  | 
(Neb.)  370. 

Ijiability  of  city  for  injury  caused  by  the  dam- 
ming up  of  a  natural  drain  by  the  grading  of  a 
street.— City  of  Beatrice  v.  Leary  (Neb.)  870. 

A  city  is  not  liable  to  a  lot  owner  for  dam- 
ages resulting  from  the  obstruction  of  a  water 
course  by  another  lot  owner  in  filling  his  lot  to 
conform  to  the  established  grade  of  a  street — 
City  of  Beatrice  v.  Knight  (Neb.)  838. 

Evidence  in  an  action  for  injuries  resulting 
from  a  dpftx-tive  sidewalk  hHii  sufficient  to  sus- 
tain a  verdict  for  plaintiff.— Burrows  v.  Villago 
of  I.flke  Crystal  (Minn.)  745. 

Evidence  of  other  accidents  caused  by  th<! 
same  defect  prior  to  the  time  of  pliiintiff's  in- 
Jury  is  competent  on  the  question  ef  notice  to 


defendant  of  the  defect.— Burrows  v.  Villsge  of 
Lake  Crystal  (Minn.)  745. 

In  an  action  against  a  village  for  injuries  re- 
sulting from  a  defective  sidewalk,  where  it  ap- 
pears that  plaintiff  had  some  knowledge  of  toe 
existence  of  the  defect,  to  rebut  the  inference 
of  contributory  negligence  by  plaintiff  in  not 
going  to  his  destination  in  some  other  wa;r,  evi- 
dence that  the  sidewalk  on  the  opposite  side  of 
the  street  was  dangerons  is  admissible. — Bur- 
rows V.  Village  of  Cake  Crystal  (Minn.)  745. 

Where  a  street  is  closed  against  travel,  and 
guarded  as  to  persons  ordinarily  using  it,  the 
city  is  not  liable  for  injuries  to  a  child  falling 
into  an  excavation  therein. — Hamilton  v.  City 
of  Detroit  (Mich.)  511. 

A  cross  walk  containing  a  loose  plank,  the 

end  of  which  is  raised  two  inches  above  the 
level  of  the  walk,  is  reasonably  safe,  within 
3  How.  Ann.  St.  i  1446e.— Weisae  v.  City  of 
Detroit  (Mich.)  423. 

Ouestion  whether  the  fact  that  a  peraon  in- 
jured by  a  defective  sidewalk  knew  of  tlte  defect 
showed  contributory  negliirt^nce  on  his  part— 
Germaine  v.  City  of  Muskegon  (Mich.)  78. 

Propriety  of  charge,  in  action  for  defects  hi 
sidewalk,  that  if  the  sidewalk  inspectors  neglect- 
ed their  duty  they  would  be  liable  for  the  defect, 
but  th«t  plaintiff  could  not  recover  if  they  used 
diligence  and  did  not  discover  any  defects. — Ger- 
maine V.  City  of  Muskegon  (Mich.)  78. 

Question  for  jury  as  to  whether  a  crosswalk 
was  reasonably  safe  for  travel,  there  bfing  a 
gutter  seven  to  twelve  inches  wide  and  five  to 
seven  inches  deep  between  It  and  the  curb.— 
Sihrader  v.  City  of  Port  Huron  (Mich.)  904. 

AiVhere  plaintiff  driving  at  night  at  a  trot 
saw  a  red  light  in  the  street  and  continued  at 
the  same  gait  until  within  a  few  feet  thereof, 
when  he  drove  in  a  trench  in  the  street,  be  was 
gtiilty  of  contributory  negligence.— Smith  t.  City 
of  Jackson  (Mich.)  982. 

The  disability  of  one  injured  throu^  a  dty*s 
negligence  during  p»rt  of  the  time  within  which 
notice  of  the  claim  for  iniuries  must  be  fildl 
does  not  extend  the  time  for  such  filing.— City 
of  Hastings  v.  Foxworthy  (Neb.)  955. 

Sufficiency  of  complaint  against  a  city  for  in- 
juries caused  by  a  defective  sidewalk  as  alleg- 
mg  that  defendant  had  notice,  actual  or  piv- 
sumptive,  of  the  defect. — Germaine  v.  City  of 
Muskegon-(Mich.)  78. 

Public  ImnroTemeBis. 

A  husband  who  has  erected  improvements  on 
his  wife's  laud,  and  is  in  possession  thereof, 
has  not  such  title  thereto  as  entitles  him  to  re- 
cover against  a  city  damages  to  the  property 
resulting  from  a  change  in  the  grade  of  a 
street— Nebraska  City  v.  Northcutt  (Neb.)  807. 

Where  the  common  council  approved  a  pub- 
lic improvement  the  collection  of  the  tax  there- 
for will  not  be  enjoined  because  there  was  not 
a  substantial  performance  of  the  contract- 
Harper  V.  City  of  Grand  Rapids  (Mich.)  517. 

Where  a  city  changes  an  established  grade,  it 
is  liable  to  an  owner  of  improved  propwty,  dd- 
der  Code,  {  469,  though  the  final  grade  is  that  of 
the  natural  surface. — Ressegien  t.  City  of  Sioux 

City  (Iowa)  184. 

Right  to  assess  the  cost  of  paving  a  sti«et  on 
the  roadbed  of  a  railroad  company  which  is 
crossed  thereby.— Detroit,  G.  H.  A  M.  Ry.  Co. 
T.  City  of  Grand  Rapids  (Mich.)  1007. 

Right  of  nonresident  property  owner  to  a  va- 
cation of  a  jndgment  for  a  special  aasesamcBt 
on  the  ground  that  he  was  unaware  of  his  lia- 
bility therefor.  —  City  of  Duluth  t.  Dibblee 
(Minn.)  1117. 

Consideration  of  charter  of  city  of  Duluth.  as 
to  whether  the  failure  to  establiah  a  street  grade 
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or  gevrer  system  before  constracting  a  sewer, 
or  the  failure  to  give  notices  of  the  meeting  to 
make  an  assessment  to  defray  the  expenses  of 
construction,  affected  the  court's  jurisdiction 
to  render  judgment  for  the  amount  of  the  as- 
sessment.—City  of  Duluth  T.  Dibblee  (Minn.) 
1117. 

Effect  on  proceedings  for  the  paring  of  a 
street  of  a  change  of  the  width  to  be  pared. — 
Fuller  r.  City  of  Grand  Rapids  (MlchO  530. 

In  determining  the  damages  by  change  of 
grade,  the  use  and  purposes  of  the  improremeut 
may  be  considered. — Preston  r.  City  of  Cedar 
Eapids  (Iowa)  577. 

Where,  after  a  grade  has  been  established, 
an  abutting  owner  petitions  for  improvements, 
he  is  estopped  from  claiming  damages  because 
the  improrements  ere  made  on  such  change  of 
grade. — ^Preston  r.  City  of  Cedar  Kapids  (Iowa) 
577. 

—  El««trle  UchtlaK. 

Laws  1889,  c.  19,  gires  a  city  of  the  second 
class,  baring  orer  5,000  inhabitants,  power  to 
maintain  a  system  for  supplying  liglit  to  build- 
injrs.  —  Christensen  r.  City  of  Fremont  (Neb.) 
364. 

Power  of  city  of  the  second  class,  baring  orer 
5,000  inhabitants,  to  maintain  an  electric  sys- 
tem for  lighting  streets. — Christensen  r.  City  of 
Fremont  (Neb.)  364. 

Right  of  city  of  the  second  class,  baring  more 
than  5,000  inhabitants,  to  make  special  appro- 
priation for  improrements,  otherwise  than  by 
the  annual  appropriation  bill,  with  the  consent 
of  majority  or  the  electors  of  the  city. — Christen- 
sen r.  City  of  Fremont  (Neb.)  364. 

Right  of  city  to  use  unappropriated  funds  in 
its  general  fund  for  erecting  a  lighting  system, 
thoueh  the  statute  authorizing  such  a  system 
prorides  for  the  levy  of  a  tax  therefor.— Chris- 
tensen T.  City  of  Fremont  (Neb.)  364. 

Municipal   bonda. 

Question  as  to  the  time  of  the  registration  and 
certification  of  municipal  bonds,  this  baring 
been  delayed  by  injunction  proceedings.— Brink- 
worth  r.  Grable  (Neb.)  952. 

Como.  St.  1893,  c.  9,  t  37,  prohibits  the  deliv- 
ery of  municipal  bond  coupons  maturing  before 
a  tax  can  be  legally  levied  and  become  diip  to 
i>ay  the  same.  —  Brinkworth  r.  Grable  (Neb.) 
952. 

An  election  In  the  dty  of  Duluth  on  a  prop- 
fsitioii  for  the  issue  of  bonds  for  a  water 
and  light  plant  hdi  invalid  for  errors  in  the 
submission.  —  Truelseu  r.  Mayor  of  Duluth 
(Minn.)  714. 

The  city  of  Duluth  has  i)ower  to  submit  to 
the  electors  a  proposition  as  to  the  issuance  of 
water  and  light  bonds  for  the  construction  of  a 
combined  plant,  and  whether  the  proceeds 
should  be  used  to  erect  a  new  plant  or  for  the 
mirchase  of  a  plant  then  existing  in  the  city. — 
Truelsen  r.  Mayor  of  Duluth  (Minn.)  714. 

T»Z«tl0B. 

Question  whether  land  within  city  limits  used 
fur  agricultural  purposes,  and  remote  from  the 
platted  portion  of  the  city,  was  liable  to  taxation 
for  city  purposes.— Taylor  r.  City  of  Warerly 
(Iowa)  347. 

Murder. 

See  "Homicide." 

Mutual  Benefit  Insurance. 

See  "Insurance," 

Mutual  Fire  Insurance  Com- 
panies. 

S(«  "Insurance." 


National  Banks. 

See  "Banks  and  Banking." 

NEGUGENOB. 

See,  also,  "Bridges";  "Master  and  Servant" 
Defective  highways,  see  "Highways." 
Injuries   to  person  on   track,  see  "Horse  and 

Street  Railroads." 
Of  carrier,  see  "Carriers." 
Of  city,  see  "Municipal  Corporations." 
Of  railroad  company,  see  "Railroad  Companies." 

Placing  a  passenger  elerator  In  a  building  is 
not  a  breach  of  the  common  law  prohibiting  an 
act  the  natural  consequence  of  which  would  be 
dangerous.  —  /iemann  r.  Kieckhefer  Elevator 
Manuf  g  Co.  (Wis.)  1021. 

One  who  places  an  elerator  in  a  building  on 
trial  is  not  liable  to  the  employes  of  the  owner 
of  the  building  injured  by  its  fall. — Ziemann  r. 
Kieckhefer  Elevator  Manuf  g  Co.  (Wis.)  1021. 

In  an  action  for  injuries  caused  by  an  acci- 
dent on  a  bridge,  evidence  of  its  condition  the 
day  before  the  accident  was  Inadmissible.— 
Keatley  r.  Illinois  Cent.  R.  Co.  (Iowa)  560. 

In  an  action  for  injuries  from  the  use  of  a 
bridge  while  in  course  of  construction,  eridence 
as  to  what  constitutes  a  completed  bridge  is  ad- 
missible. —  Keatley  r.  Illinois  Cent  R.  Co. 
(towa)  5C0. 

The  owner  of  a  racant  lot  on  which  a  pond 
of  water  is  situated  is  not  liable  for  the  death 
of  a  boy  who  was  drowned  while  playing  about 
the  pond  without  the  invitation  of  such  owner. 
Richards  r.  Connell  (Neb.)  915. 

Eridence  examined,  and  held  that  defendant 
was  not  guilty  of  any  negligence  towards  the 
deceased  killed  by  an  elerator  on  his  premises.— 
Peake  v.  Buell  (Wis.)  1053. 

Where  defendant  prorides  both  a  passen^ 
and  a  freight  elevator,  there  is  an  express  in- 
ritation  to  take  the  passenger  elevator,  and  one 
injured  by  defects  on  the  freight  elevator  can- 
not recover. — Amerine  v.  Porteous  (Mich.)  300. 

A  corporation  which  fails  to  erect  proper  rail- 
ings to  the  approach  to  a  bridge  is  liable  for 
resulting  injuries  to  plaintiff,  though  the  shying 
of  plaintiff's  horse  contributes  to  the  accident. — 
Gage  r.  Pontiac,  O.  &  N.  R.  Co.  (Mich.)  318. 

To  prore  that  defendant  negligently  piled 
snow  in  the  street  it  may  be  shown  that  it  had 
I)reTioualy  piled  snow  in  that  ricinity. — Mayer 
v.  Milwaukee  St.  Ry.  Co.  (Wis.)  1048. 

The  negligence  of  one  killed  on  a  railroad 
bridge  in  going  thereon  is  no  defense  in  an  ac- 
tion against  the  company  if  the  engineer  rould 
hare  stopped  his  train  after  discovering  de- 
ceased in  a  dangerous  position. — Sutzin  r.  Chi- 
cago, M.  &  St  P.  By.  Co.  (Iowa)  709. 

In  an  action  against  a  druggist  for  negligent- 
ly giring  him  an  injurious  medicine,  plaintiff, 
to  recorer,  must  show  himself  not  guilty  of 
contributory  negligence. — Rabe  r.  Sommer- 
beck  (Iowa)  458. 

Plaintiff  need  not  plead  the  particular  pre- 
cautions taken  to  aroid  the  personal  Injury 
sued  for. — Chicago,  B.  &  Q.  R.  Co.  r.  Putnam 
(Neb.)  826. 

NEGOTIABLE  INSTBUMENTS. 

A  negotiable  note  is  not  rendered  nonnegotia- 
ble  by  a  prorision  therein  for  an  attorney's  fee 
in  case  of  suit  thereon. — Stark  r.  Olsen  (Neb.) 
37. 

A  negotiable  note  is  not  rendered  nonnegotia- 
ble  by  a  provision  that,  on  default  in  payment 
of  an  imitallment  of  interest,  the  owner  may  de- 
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clare  the  whole  amount  due. 
(Neb.)  37. 

Construction  of  note  aecnred  by  morttrage  up- 
on property  in  South  Dakota,  and  executed 
there,  as  payable  there,  though  in  terms  made 
payable  in  another  state.  —  Jones  v.  Fidelity 
Loan  &  Trust  Co.  (S.  J>.)  653. 

Under  the  Civil  Code  of  Dakota  Territory  a 
note  payable  on  Sunday,  but  entitled  to  grace, 
becomes  due  on  the  following  Wednesday.  — 
lioberts  v.  Wold  (Minn.)  739. 

An  agreement  to  extend  the  time  of  payment 


of  a  debt  is  a  sufficient  consideration  for  a  note  | 
by  a  third  person  as  collateral  security  for  the  ; 
debt.— Nichols  &  Shepard  Co.  v.  Dedrick  (Minn.) 
1110. 

ETidence  considered,  and  Md  to  warrant  the 
finding  that  the  note  in  suit  was  based  on  a 
valid  .consideration.  —  Hubbard  v.  Fletcher 
(Minn.)  612. 

An  accommodation  note  is  one  that  is  not 
made  on  a  consideration,  but  for  the  purpose  of 
enabling  the  payee  to  raise  money  on  credit. — 
Pollard  T.  Hu£t  (Neb.)  58. 

One  who  executes  a  note  as  surety  is  not  en- 
titled to  the  rights  of  an  accommodation  maker. 
—Peoria  Manuf  g  Co.  v.  HufiE  (Neb.)  121. 

An  accommodation  maker  is  one  who  executes 
commercial  paper  without  confederation,  to  en- 
able the  payee  to  obtain  credit. — Peoria  Manuf  g 
Co.  r.  Huff  (Neb.)  121. 

Payment  on  a  note  at  a  bank  where  it  is  made 
payable  is  not  a  payment  of  the  note,  if  the 
note  is  not  at  the  bank. — First  Nat.  Bank  r. 
Chilson  (Neb.)  362. 

Evidence  showing  that  a  note  was  canceled 
upon  its  payment  by  one  other  than  partie« 
thereto,  and  that  he  could  not,  therefore,  sue 
thereon. — XCennedy  v.  Hensley  (Iowa)  343. 

A  maker  of  a  note,  l^  obtaining  possession 
thereof  and  marking  "paid"  thereon,  cannot  de- 
stroy its  character  as  evidence  of  the  indebted- 
ness.—Liesemer  V.  Burg  (Mich.)  999. 

Sufficiency  of  evidence  to  show  that  a  note 
was  paid  by  another  note,  the  first  note  having 
remained  in  possession  of  the  payee. — Mulhall 
V.  Berg  (Iowa)  573. 

One  who  before  maturity  unconditionally 
guaranties  the  payment  of  a  note  becomes  lia- 
ble on  default  of  the  maker,  and  the  failure  of 
the  holder  to  sue  the  maker  does  not  discharge 
such  guarantor,  though  the  maker  in  the  mean- 
time becomes  insolvent — Flentham  v.  Steward 
(Neb.)  024. 

The  probative  force  of  a  notary's  certificate 
that  he  mailed  to  an  indorser  of  a  note  notice  of 
nonpayment  is  not  overcome  by  evidence  that 
the  notice  was  not  received.— Roberts  v.  Wold 
(Minn.)  739. 

ladoraeaieiit. 

Where  the  payee  of  a  note  Indorses  it  in 
blank  and  delivers  it  to  a  purchaser,  he  there- 
by becomes  liable  for  the  payment  of  the  note, 
if  presented  at  maturity  and  not  paid  by  the 
maker.— True  v.  Bullard  (Neb.)  824. 

An  indorser  of  a  note,  against  whom  Judg- 
ment has  been  rendered  thereon,  cannot  main- 
tain an  action  against  a  second  indorser  until 
he  has  paid  the  judgment  rendered  against  him 
on  the  note  or  some  part  thereof.— True  t,  Bul- 
lard (Neb.)  824. 

An  agreement  that,  "for  value  received,  we 
hereby  guaranty  payment  of  the  within  note  at 
maturity  or  any  time  thereafter,  waiving  protest 
and  notice  of  nonpayment,"  ndd  an  indorsement, 
and  not  merely  a  guaranty.— Pollard  ▼,  Huff 
(Neb.)  58. 

Evidence  examined,  and  held  that  there  was  no 
such  negligence  on  tne  part  of  the  payee  as  es- 
topped him  from  demanding  judgment  against 


Stark  V.   Olsen  ]  the  indorser  of  a  note.— Humboldt  State  Bank 
T.  Bossing  (Iowa)  351. 

Evidence  justifying  a  finding  that  plaintiff  waa 
not  an  innocent  purchaser  of  the  note  in  suit. — 
First  Nat.  Bank  v.  Wade  (Iowa)  345. 

Aotl»]is  on. 

Where  a  vendor  takes  a  note  for  the  price 
payable  to  a  third  person,  and  warrants  the 
goods,  and  they  prove  worthless,  the  breach  is 
a  defense  to  an  action  on  the  note  by  the 
payee.— McCormick  Harvesting  Mach.  Ca  t. 
Taylor  (N.  D.)  890. 

Gen.  St  1894,  §  5751,  relating  to  the  presninp- 
tion  as  to  the  execution  of  a  note  unless  snch 
execution  is  denied  under  oath,  applies  to  note» 

Surporting  to  be  executed  by  a  corporation. — 
'irst  Nat  Bank  r.  Compo-Board  Manuf  g  Co. 
(Minn.)  731. 

Sufficiency  of  answer  in  an  action  on  a  note 
given  for  the  price  of  an  animal,  it  setting  np 
an  agreement  uat  the  animal  should  be  return- 
ed if  its  sickness  was  not  cured,  and  liiat  this 
was  not  done. — Newcom  v.  Dubois  (Iowa)  677. 

In  an  action  on  a  note  payable  to  a  third 
party,  an  allegation  that  plaintiff  "is  now  tlie 
owner  and  holder"  is  not  a  sufficient  allegation 
of  title.— Topping  v.  Otaty  (Minn.)  1038. 

The  complaint  in  an  action  on  a  note  given  by 
defendant  as  collateral  security  to  anotho-'s 
note,  considered,  and  held  to  state  a  canse  of 
action.  —  Nichols  &  Shepard  (3o.  t.  Dedrick 
(Minn.)  1110. 

In  an  action  on  a  note  purporting  to  be  rigned 
b^  defendant,  a  special  denial  that  defendant 
signed  the  note  verified  on  information  and  lie- 
lief,  is  not  a  denial  under  oath,  wi^n  (3en. 
St  1894,  §  5751.— McCJormick  Harvesting  Mach. 
(3o.  V.  Doucette  (Minn.)  96. 

A  general  denial  alone  puts  in  issue  the  exe- 
cution of  the  note  sued  on,  but  the  burden  is  on 
defendant  to  show  that  he  did  not  execute  the 
note.  —  McCormick  Harvesting  Mach.  Co.  v. 
Doucette  (Minn.)  95. 

In  an  action  on  a  note  by  an  indorsee,  a  denial 
of  the  indorsement  and  of  plaintiff's  ownership 
is  a  good  defense.— Central  City  Bank  t.  Rice 
(Neb.)  60. 

Sufficiency  of  evidence,  in  an  action  on  a  note, 
to  support  a  finding  that  defendant  consented  t» 
an  extension  of  time  for  payment,  and  that  de- 
fendant was  liable. — Guderian  t.  Leland  (Minn.) 

175. 


Big^t  to  defend  a  suit  on  notes,  commenced 
on  default  in  payment  of  interest,  by  showing 
that  a  chattel  mortgage  given  to  secure  the  in- 
terest due  has  not  been  foreclosed. — Winch  v. 
Bolton  (Iowa)  330. 

NEWTBIAIi. 

In  criminal  cases,  see  "Criminal  Law." 

Matters  occurring  out  of  court  or  in  another 
action,  for  purpose  of  a  motion  for  new  trial  or 
an  appeal,  should  be  presented  by  afiSdavit  — 
Perry  v.  Miller  (Minn.)  1040. 

In  an  action  involving  title  to  land,  where  re- 
covery of  possession  is  not  sought,  a  second 
trial,  as  a  matter  of  right,  cannot  be  had. — 
Schons  V.  Village  of  Kellogg  (Minn.)  257. 

Where  the  finding  is  contrary  to  evidence,  and 
the  exact  ^art  of  the  land  in  dispute,  to  which 
each  party  in  the  action  is  entitled,  cannot  be  de- 
termined without  a  new  finding  by  the  appellate 
court,  a  new  trial  will  be  granted. — Great  North- 
ern Ry.  Co.  V.  City  of  St.  Paul  (Minn.)  240. 

Motion  for  new  trial  on  the  ground  of  surprise 
and  newly-discovered  evidence  ield  properly  re- 
fused.- Adamant  Manuf g  Co.  r.  Pet»  (l£inn.> 
1027. 
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Propriety  of  granting  new  trial  for  miscon- 
duct of  the  prevailing  part?  under  Code,  !  2837, 
the  evidence  of  bdcE  jpartjr  appearing  to  have 
been  false.— Cleele  t.  Freriehs  (Iowa)  581. 

The  term  "misoondwct,"  as  used  in  the  proyi- 
aion  for  new  trials  in  civil  action,  does  not  im- 
ply a  corrupt  motive  on  the  part  of  the  jury  or 
prevailing  party.— Chicago,  St  P.,  M.  &  O.  Ry. 
Co.  V.  Deftver  (Neb.)  790. 

Propriety  of  granting  a  new  trial  for  miscon- 
duct of  connselin  discussing  incompetent  evi- 
dence which  was  offered  and  refuseid. — Belyea 
V.  Minneapoiis,  St.  P.  &  S.  S.  M.  Ry.  Co. 
<Minn.)  627. 

Notes. 

See  "Negotiable  Instruments." 

Notice. 

Of  appeal,  see  "Appeal." 

Of  pleadings,  see  "Practice  in  Civil  Cases." 

NOVATION. 

Where  defendants  sublet  a  contract  to  one 
who  assigned  to  them  moneys  due  the  laborers, 
which  defendants  agreed  to  pay,  they  are  lia- 
ble where  the  subcontractors  abandoned  the 
work,  and  mve  time  checks  to  the  laborers. — 
Oleason  v.  Fitzgerald  (Mich.)  512. 

Evidence  showing  a  contract  of  novation  as  to 
«n  agreement  of  employment.— Cnlbertson  Irri- 
gating &  Water  Power  Co.  v.  Wildman  (Neb.) 
»47. 

NXnSANOB. 

Enjoining  public  nuisance,  see  "Injunction." 

A  personal  action  cannot  be  maintained  for 
acts  constituting  a  public  nuisance. — Long  r. 
City  of  Minneapolis  (Minn.)  174. 


OFFICE  AND  OFFICEB. 

See,  also,  "Clerk  of  Court";  "Justices  of  the 
Peace";  "Receivers":  "Sheriffs  and  Con- 
stables"; "States  and  State  Officers." 

Of  corporations,  see  "Corporations." 

In  an  action  to  oust  an  officer  elected  to  suc- 
ceed himself,  though  the  entire  election  be  de- 
clared void,  a  judgment  of  ouster  will  not  be 
entered,  since  under  Code,  {  784,  an  officer  can 
bold  over  until  his  successor  is  legally  elected. 
—State  V.  Smith  (Iowa)  453. 

Opinion  Evidence. 

See  "Evidence." 

OBDEBS. 

An  action  cannot  be  brought  under  How.  Ann. 
St.  i  1583.  on  nn  ornl  acceptance  of  an  order. 
— Upbam  V.  Clute  (Mich.)  317, 

Ordinance. 

See  "Municipal  Corporations." 


FABBNT  AND  CHILD. 

On  a  claim  against  a  parent  for  board  fur- 
nished a  child,  evidence  of  the  standing  of  the 
fathor  nnd  the  e.xpoftanoy  of  the  child  is  irrele- 
vnnt.— Liesemer  v.  BiirR  (Mich.)  999. 

Matters  to  be  considered  in  passing  on  the 
question  whether  money  given  by  the  parent 
to  her  cnild  was  an  advancement  or  a  loan.— 
Murphy  v.  Murphy  (Iowa)  697. 


Under  Gen.  St  1894,  {  5164,  a  parent  may 
maintain  an  action  in  his  own  name  for  in- 
juries to  his  minor  child;  but  the  amount  re- 
covered belongs  to  the  child. — Lathrop  v. 
Schutte  (Minn.)  493. 

Farol  Evidence. 

See  "Evidence." 


FABTIES. 

Necessary  parties  to  an  action  to  set  aside 
a  settlement  of  a  prior  action  and  a  conveyance 
of  land  pursuant  theneto. — lUnney  v.  Kinney 
(Iowa)  452. 

One  liable  under  a  contract  of  employment 
cannot  object  that  judgment  was  rendered 
against  another  not  liable  as  well  as  himself.—- 
Cttlbertson  Irrigating  &  Water  Power  (To.  v. 
Wildman  (Neb.)  947. 

Right  to  object  to  the  misjoinder  of  defend- 
ants by  general  demurrer  or  objection  to  evi- 
dence. —  Culbertson  Irrigating  &  Water  Power 
0>.  V.  Wildman  (Neb.)  947. 

Under  Oea  St.  1891.  {  5171.  where  an  interest 
in  a  cause  of  action  is  transferred  pending  ac- 
tion, the  court  has  discretion  as  to  the  substitu- 
tion of  the  assignee  as  coplaintiff.  —  Brown  t. 
Kohout  (Minn.)  248. 

An  order  refusing  to  strike  a  petition  of  in- 
tervention, and  an  order  overruling  a  demurrer 
thereto,  held  equivalent  to  a  nunc  pro  tunc  order 
granting  permission  to  intervene.  —  People  v. 
Ingham  Circuit  Judge  (Mich.)  79. 

A  petition  in  intervention,  filed  without  per- 
mission, may  l>e  validated  by  a  subsequent  or- 
der nunc  pro  tunc. — People  v.  Ingham  Circuit 
Judge  (Mich.)  79. 

FABTITION. 

Sufficiency  of  petition  by  devisees  for  th^ 
partition  of  decedent's  real  estate  as  showing 
that  the  estate  has  been  settled  and  is  solvent. 
— Minear  v.  Hogg  (Iowa)  444. 


PARTNEBSHIP. 

Sufficiency  of  evidence  to  show  that  one  was 
a  partner  of  certain  meml>ers  of  a  firm  as  to 
their  interest  in  the  firm  without  the  knowledge 
of  the  other  members. — Henry  v.  Evans  (Iowa) 
687 

Construction  of  partnership  agreement  be- 
tween insurance  agents  as  to  the  ownership  of 
deferred  premiums  on  policies  previously  writ- 
ten.—Thomson  V.  Massachusetts  Mut  Life  Ins. 
Co.  (Mich.)  643. 

A  rontrart  made  by  one  partner  in  relation  to 
the  firm  business  is  binding  on  the  firm.— Farm- 
ers' &  Merchants'  Ins.  (>>.  v.  Malone  (Neb.) 
802. 

Payments  made  by  a  firm  succeeding  to  the 
individual  business  of  one  partner  cannot  be  ap- 
plied to  the  latter's  individual  debts,  as  against 
the  debts  of  the  firm. — Hoffman  v.  Smith  (Iowa) 
182. 

A  partner  is  liable  for  the  fraudulent  repre- 
sentations of  another  partner  in  the  sale  of  part- 
nership property. — Brundage  v.  Mellon  (N.  D.) 
209. 

Where  it  appears,  after  the  dissolution  of  a 
partnership  and  settlement  of  the  accounts, 
that  one  of  the  parties  who  kept  the  books  fail- 
ed to  charge  himself  with  items  of  cash  re- 
ceived, the  other  party  may  maintain  an  ac- 
tion at  law  for  the  recovery  of  his  part  of  such 
cash.— McAuley  v.  Cooley  (Neb.)  871. 
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One  partner  cannot  sne  at  law  the  vendee  of 
partnership  goods  sold  him  br  a  partner  in 
frand  of  plaintifTs  rights.— Reed  t.  Oonld 
(Mich.)  415. 

Passengers. 

Injuries  to,  see  "Carriers." 

PAYMENT. 

See,  also,  "Release  and  Discharge." 

Of  mortgage,  see  "Mortgages." 

Of  note,  see  "Negotiable  Instruments." 

Burden  on  defendant,  in  a  suit  for  money  had 
and  received,  lo  show  that  he  had  paid  the  mon- 
ey to  plaintiff. — Liesemer  v.  Burg  (Mich.)  999. 

Defendant  cannot  complain  of  the  application 
of  payments  made  by  him,  when  the  application 
was  with  his  full  knowledge  and  consent. — 
Winch  V.  Bolton  aowa)  330. 

Payments  exacted  from  the  owner  of  proper- 
ty wrongfully  withheld,  in  order  to  obtain  pos- 
session, where  the  detention  results  in  irrepa- 
rable injury,  may  be  avoided  on  the  ground  of 
compulsion,  though  not  amounting  to  duress. — 
Weber  v.  Kirkendall  (Neb.)  35. 

One  who  pays  a  wrongful  demand,  merely  be- 
cause of  threats  of  a  civil  action,  cannot  main- 
tain an  action  to  recover  the  payment. — Weber 
V.  Kirkendall  (Neb.)  35. 

Evidence  in  an  action  to  recover  money  alleged 
to  have  been  paid  by  mistake,  held  to  support  a 
judgment  for  plaintiff. — City  of  Dnluth  v.  Mc- 
Donnell (Minn.)  727. 

PENITENTTARY. 

Compensation  of  the  members  of  the  board  of 
trnstees  of  the  state  penitentiary  under  Laws 
1889,  c.  93,  determined.— State  v.  Briggs  (N.  D.) 
20G. 

Personal  lodurles. 

See  "Carriers";  "Damages";  "Horse  aiiu  Street 
Railroads";  "Master  and  Servant";  "Negli- 
gence"; "Railroad  Companies." 

PHYSICIANS  AND  SUBOEONS. 

Burden  on  plaintiff  in  an  action  for  profes- 
sional services  to  show  bis  qualifications  in  bis 
profession. — Conkey  v.  Carpenter  (Mich.)  090. 

PLEADING. 

See,  also,  "Death  by  Wrongful  Act";  "Forcible 
Entry  and  Detainer";  "Lihel  and  Slander"; 
"Negligence";  "Quieting  Title— Removal  of 
Cloud";  "Replevin";  "Trover  and  Conver- 
sion." 
Foreign  statutes,  see  "Statutes." 
Statute  of  frauds,  see  "Frauds,  Statute  of." 

In  a  suit  for  wages  under  a  special  contract, 
an  averment  that  plaintiff  has  performed  all  the 
conditions  thereof  so  far  as  defendant  permitted 
sufliciently  avers  performance,  unless  attacked 
by  motion.  —  Cnlbertson  Irrigating  &  Water 
Power  Co.  v.  Wildman  (Neb.)  947. 

The  defense  of  nonjoinder  of  defendants  can 
only  be  raised  by  plea  in  abatement— Dillen- 
beck  V.  Simons  (Mich.)  438. 

Right  of  court  to  strike  out  the  answer  in  an 
action  for  rent,  as  being  a  sham. — White  v.  Mo- 
quist  (Minn.)  255. 

Right  to  set  up,  by  motion  in  arrest,  the  fail- 
ure of  plaintiff,  in  an  action  against  a  drug- 
gist for  giving  him  an  injurious  medicine,  t* 
allege  absence  of  contributory  negligence. — 
Babe  v.  Sommerbeck  (Iowa)  458. 


Error  in  dismissing  a  bill  to  wind  np  a  mining 
corporation  been  use,  having  been  verified  two 
months  before,  it  did  not  show  that  complain- 
ants were  stockholders  when  it  was  filed.  — 
Brown  v.  Mesnard  Min.  Co.  (Michj)  1003;  Same 
V.  Pontiac  Min.  Co.,  Id.;  Same  v.  Houghton  Cir- 
cuit Judge,  Id. 

Under  Code  Civ.  Proc  g  120,  subd.  5.  the 
pleadings  of  a  corporation  may  be  verified  by  its 
attorney  at  law.  —  Beatrice  Rapid-Transit  & 
Power  C!o.  v,  German  Nat.  Bank  (Neb.)  374. 

A  bill  of  particulars  describing  plaintiff's 
claim  generally  is  sufficient,  unless  a  more  toe- 
cific  bfll  is  called  for.— Tanner  v.  Page  (Midi.) 
993. 

Error  in  sustaining  a  motion  to  make  the  an- 
swer, in  an  action  on  a  note  for  the  price  of  an 
animal,  which  alleged  that  the  animal  was  sick 
and  did  not  get  w«l,  more  specific  by  requiring 
the  medical  treatment  given  tiie  animal  to  be 
shown. — Newcom  v.  Dubois  (Iowa)  677. 

Demurrer. 

Propriety  of  judgment  on  the  pleadings,  with- 
out proof,  upon  the  overruling  of  a  demurrer, 
when  defendant  fails  to  answer  or  plead. — Mi- 
near  V.  Hogg  (I*wa)  444. 

Effect  of  order  overruling  a  demurrer  as  pre- 
dnding  the  court  from  directing  a  verdict  for 
defendant— Littleton  v.  People's  Bank  of  Ayet^ 
shire  (Iowa)  666. 

Conclusions  of  law  are  not  admitted  by  de- 
murrer.- Peake  v.  Bnell  (Wis.)  1063. 

Effect  of  the  overruling  of  a  demurrer  to  a 
complaint  seeking  to  redeem  from  a  mortgage 
sale,  as  determining  that  plaintiff  might  redeem 
upon  the  strength  of  a  judgment  set  up  by  him, 
the  lien  of  which  had  expired. — Long  t.  Mellet 
(Iowa)  190. 

A  demurrer  should  not  be  stricken  ont  as  friv- 
olous unless  It  be  manifest  from  mere  inspec- 
tion, without  arfrument,  that  there  is  no  reason- 
able ground  for  interposing  it — Olson  t.  Cloqnet 
Lumber  Co.  (Minn.)  95. 

Amendment. 

Amended  pleadings  may  by  consent  of  die  par- 
ties be  filed  after  the  statutory  time.  —  White- 
foot  V.  Leffingwell  (Wis.)  82. 

Question  whether  an  order  declaring  that  an 
amended  answer  was  not  properly  a  part  of  the 
record  had  the  effect  of  striking  ont  snch  an- 
swer.—Whitefoot  V.  Leffingwell  (Wis.)  82. 

PermittinE^  or  refusing  leave  to  amend  plead- 
ings is  within  the  discretion  of  the  trial  conrt. 
and  its  action  will  not  be  reversed  unless  ^j- 
udice  is    shown.  —  (Central  City  Bank  t.  Bice 

(Neb.)  60. 

An  amendment  introducing  a  new  cause  of  ac- 
tion will  not  be  allowed  after  limitations  bare 
run  ag.iinst  it.  —  Pratt  v.  Montcalm  Circuit 
Judge  (Mich.)  506. 

Where  a  declaration  alleges  plaintiff's  injory 
by  reason  of  an  unsafe  place  in  which  to  work, 
an  amendment  alleging  that  he  was  in  the  ex- 
ercise of  due  care  does  not  introduce  a  new 
cause  of  action.  —  Pratt  v.  Montcalm  Circuit 
Judge  (Mich.)  506. 

The  allowance  of  amendments  to  pleadings 
will  not  be  reviewed,  in  the  absence  of  as 
abuse  of  discretion. — Kleckner  v.  Turk  (Neb.) 
469. 

An  amendment  not  changing  the  nature  of 
plaintiff's  claim  is  in  the  discretion  of  the 
court— Stratton  v.  Wood  (Neb.)  917. 

Pleading  mnA  proof. 

The  allegation  of  the  petition  and  the  prpof 
must  agree.— Mathews  v.  O'Shea  (Neb.)  820. 

In  a  suit  on  a  note,  by  the  pledgee  thereof, 
under  a  plea  that  the  debt  was  paid,  evidence 
that  the  pledgee  had  taken  iOtb^  jiecprUy.  •<><) 
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agreed  to  rdease  the  note,  was  Inadmissible. — 
BHrst  Nat.  Bank  v.  Chilson  (Neb.)  362. 

Variance  In  complaint  in  an  action  for  fraud 
in  the  sale  of  stock  as  to  the  owner  of  the  stock 
held  fatal.— Hubbard  t.  Long  (Mich.)  644. 

Where  plaintiff  alleges  injories  b7  d«fectiTe 
ballasting  of  a  track,  evidence  that  his  arm 
was  caught  between  a  stationary  car  and  a 
moving  one  while  attempting  to  couple  the 
same  Is  a  fatal  variance.— Mueller  v.  Lake 
Shore  ft  M,  S.  Ry.  Go.  (Mich.)  416. 

'Waiver  «f  d«f  eeta. 

Waiver  by  defendant  relief  association,  in  an 
action  for  benefits  under  a  certificate,  of  the 
right  to  object  to  the  form  of  the  complaint- 
Lake  V.  Minnesota  Masonic  Relief  Ass'n  (Minn.) 
261. 

The  want  of  a  material  allegation  in  a  peti- 
tion is  waived  by  a  failure  to  call  attention 
thereto  in  the  trial  court— O'Donohoe  v.  Polk 
(Neb.)  829. 

Police  Power. 

See  "Constitutional  Law." 


POWEBS. 

A  power  of  attorney  by  plaintiff  and  his  wife, 
held  to  authorize  the  attorney  to  convey  land 
subsequently  entered  by  plaintiff  as  a  "soldier's 
additional  homestead."  —  Tuman  v.  Pillsbury 
(Minn.)  104. 

Power  of  attorney  construed  in  connection 
with  parol  evidence  in  an  action  on  a  con- 
tract, and  held  to  authorize  such  attorney  to 
make  the  contract  in  suit. — Michaud  v.  Mc- 
Gregor (Minn.)  479. 

Where  the  powers  of  a  trustee  are  clearly  de- 
fined by  the  deed  creating  the  trust,  which  is  re- 
corded, persons  dealing  with  him  in  respect  to 
the  trust  property  are  chargeable  with  notice 
of  his  powers.— Stark  ▼.  Olsen  (Neb.)  37. 


PRACTICE  IN  CIVIL  OASES. 

See,  also,  "Alwtement  and  Revival";  "Appeal"; 
"Appearance";  "Attachment";  "Certiorari"; 
"Continuance";  "Costs";  "Courts";  "Evi- 
dence"; "Exceptions,  Bill  of;  "Execution"; 
"Garnishment  ;  "Injunction":  "Jury";  "Jus- 
tices of  the  Peace";  "Limitation  of  Actions"; 
"New  Trial";  "Pleading";  "Trial";  "Venue 
in  Civil  Cases";  "Writs  and  Notice  of  Suit" 

Hie  right  of  plaintiff  to  dismisR  his  action  is 
subject  to  conditions  imposed  by  the  court,  such 
as  payment  of  costs.  —  Sheedy  v.  McMurtry 
(Neb.)  21. 

Right  of  defendant  to  a  dismissal  of  the  ac- 
tion on  a  compromise  with  plaintiff  after  judg- 
ment and  appeal,  notwithstanding  a  claim  of 
lien  filed  by  plaintiff's  attorney.  —  Sheedy  v. 
McMurtry  (Neb.)  21. 

Notice  of  a  cross  bill  is  a  proceeding  in  the 
cause,  and  interlocutory  in  character.— Patten 
V.  Lane  (Neb.)  938. 

Sufficiency  of  notice  of  motion  which,  Instead 
of  naming  all  defendants,  names  one  defend- 
ant, and  follows  with  the  words  "et  al." — Je- 
rauld County  V.  Williams  (S.  D.)  905. 

On  foreclosure  of  a  mortgage,  where  code- 
fendants  of  the  owner  filed  answers  claiming 
liens,  the  owner  was  not  chargeable  with  notice 
of  such  answers,  though  he  had  been  served 
with  process  and  answered  tlie  jietition  in  fore- 
closure.— Havemeyer  v.  Paul  (Neb.)  93'2. 

It  is  error  to  allow  without  notice  a  supple- 
mental petition  to  be  filed  after  answer  by  a 
defendant.— Havemeyer  v.  Paul  (Neb.)  032. 


A  defendant  duly  served  with  process  is 
chargeable  with  notico  of  the  ans^^ers  of  his 
codetendants  only  when  filed  by  them  within 
the  statutory  time.— Havemeyer  v.  Paul  (Neb.) 
932. 

Where,  in  a  suit  to  foreclose  a  mortgage,  va- 
rious persons  are  made  codefendants  with  the 
owner,  and  filed  answers  claiming  liens,  it  is 
necessary  that  notice  thereof  should  be  given 
to  the  plaintiff.— Havemeyer  v.  Paul  (Neb.)  932. 

PMNCIPAIi  AND  AGENT. 

See,  also,  "Factors  and  Brokers";  "Master  and 
Servant" 

Possession  of  property  by  an  agent  is  not  evi- 
dence that  the  agent  has  authority  to  -bbU  the 
property.— Peerless  Manufg  Co.  v.  Gates  (Minn.) 

Agency,  with  power  to  discharge  a  mortgage 
before  maturity,  will  not  be  presumed,  as  against 
a  bona  fide  holder,  from  the  mere  fact  that  the 
mortgagee  forwards  to  such  agent,  at  whose 
office  it  is  payable,  funds  for  the  payment  of  in- 
terest—Stark V.  Olsen  (Neb.)  37. 

Where  one  holds  accounts  for  collection,  he  to 
pay  creditors  from  the  proceeds,  he  can  pay  a 
state  tax  due  from  the  assignor.  —  Tanner  v. 
Page  (Mich.)  993. 

Evidence  examined,  and  hdd  sufficient  to 
show  that  defendant's  traveling  agent  bail  au- 
thority to  employ  plaintiff  as  salesman. — Booth 
V.  Majestic  Manufg  Co.  (Mich.)  524. 

Personal  liability  on  a  contract  made  by  one 
professing  to  act  as  agent  of  another. — Newport 
V.  Smith  (Minn.)  734. 

Right  of  one  who  contracted  to  sell  land  to 
his  agent  under  a  misapprehension  as  to  the 
purpose  of  the  contract,  and  as  to  the  circum- 
stances, to  rescind  the  contract. — Fisher  v. 
Lee  (Iowa)  442. 

One  cannot  adopt  the  benefit  of  a  contract 
made  by  one  assuming  to  act  as  his  agent  and 
repudiate  the  means  or  representations  by 
which  such  contract  was  procured,  though  the 
agent  is  interested  in  the  contract-— Union 
TYust  Co.  V.  Phillips  (8.  D.)  903. 

An  agent  is  not  liable  for  conversion  at  the 
suit  of  one  paying  him  money  which  he  has 
autiiority  to  receive,  though  he  does  not  pay  it 
over  to  his  principcU.- Mathews  v.  O  Snea 
(Neb.)  820. 

On  accounting  with  an  agent  where  it  appears 
that  the  agent  acted  in  good  faith,  and  that  his 
reports  to  his  principal  were  approved  by  her,  a 
judgment  allowing  him  the  amount  claimed 
therein  for  his  services  and  advancements  will 
not  be  di8turt)ed. — Warner  v.  Cuckow  (Wis.) 
23a 

PBINdPAL  AND  ST7KETY. 

See,  also,  "Bonds." 

Where  a  surety  receives  security  as  indem- 
nity, the  principal  creditor  is  entitled  to  the  ben- 
efit of  that  security. — South  Omaha  Nat.  Bank 
V.  Wright  (Neb.)  f26. 

Where  an  extension  of  time  for  payment  is 
given  by  a  creditor  to  the  principal  debtor,  the 
burden  is  on  the  surety  to  show  that  such  ex- 
tension was  without  his  consent — Guderian  v. 
Leland  (Minn.)  175. 

An  agreement  between  a  creditor  and  the  prin- 
cipal debtor,  extending  the  time  of  payment, 
does  not  release  the  surety,  where  there  is  no 
consideration  for  the  agreement. — Smith  v.  Ma- 
son (Neb.)  41. 

Where  amortRagoe  holding  a  bond  by  the  mort- 
gagor to  rebuild  a  house  destroyed  by  fire,  on 
the  mortgaged  premises,  assigns  the  iportgage 
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and  debt,  the  failure  to  assign  the  bond  does 
not  release  the  sureties  thereon. — ^Longfellow  y. 
McGregor  (Minn.)  1032. 

Evidence  bearing  on  qnestion  whether  the  sure- 
ty of  a  lessee  was  discharged  by  a  diange  in  the 
date  of  payment  of  the  rent— Stevens  t.  Pendle- 
ton (Mich.)  656. 

Liability  of  sureties  on  a  note  executed  condi- 
tiGnally  and  iotrosted  to  a  third  person,  who  de- 
livered the  same  before  the  condition  bad  been 
complied  with.  —  First  Nat.  Banl(  v.  Compo- 
Board  Manufg  Co.  (Minn.)  731. 

Where  the  penal  sum  of  the  bond  of  a  coun- 
ty depositary  was  altered  after  execution,  hdd, 
that  certain  of  the  sureties  were  thereby  re- 
leased.—Board  of  Com'rs  of  Renville  County  v. 
Oray  (Minn.)  636. 

Evidence  in  an  action  on  a  contractor's  bond 
considered,  and  hi-td,  that  the  sureties  were  re- 
leased because  of  a  breach  of  the  contract  on 
the  part  of  the  owner. — Gallagher  v.  St  Pat- 
rick's Church  (Neb.)  864. 

Where  a  surety  has  paid  the  debt,  contribution 
t>y  his  cosurety  is  not  defeated  by  his  acceptance 
of  idemnity  from  the  principal. — Smith  v.  Ma- 
son (Neb.)  41. 

To  recover  contribution  against  a  cosurety,  it 
Is  not  necessary  to  show  the  insolvency  of  the 
principal. — Smith  v.  Mason  (Neb.)  41. 

In  an  action  by  a  surety  against  a  cosurety 
■for  contribution,  insolvent  sureties  will  not  be 
-excluded,  and  the  burden  will  be  distributed 
«qually  among  the  sureties  remaining  solvent.— 
Smith  V.  Mason  (Neb.)  41. 

A  surety  who  pays  the  debt  by  giving  his  In- 
dividual note  therefor,  which  is  accepted,  is  en- 
titled to  contribution  by  his  cosurety.— Smith  v. 
Mason  (Neb.)  41. 

In  an  action  for  contribution  a  petition  alleg- 
ing the  execution  of  the  bond,  the  payment  by 
SlaitttifFs  on  threat  of  suit  of  their  liability  and 
efendant's  failure  to  contribnte  is  good  against 
general  demurrer. — Hardell  v.  Carroll  (Wis.) 
275. 

Privileged  Communicatioii. 

•See  "Witnesa" 

Probate. 

-Of  foreign  will,  see  "Wills." 

"PROHIBITION,  WBIT  OP. 

Prohibition  will  not  issue  to  stay  a  special 
proceeding  for  the  incorporation  of  a  village  on 
the  ground  that  the  statute  authorizing  it  is  un- 
constitutional.- In  re  Schumaker  (Wis.)  1050. 

Promissory  Notes. 

See  "Negotiable  Instruments." 

Proof  of  Loss. 

See  "Insurance." 

Public  Improvements. 

See  "Municipal  Corporations." 

PUBUO  LANDS. 

After  location  of  a  railroad  right  of  way  un 
der  the  land-grant  act  of  1857,  any  person  ac- 
quiring land  from  the  United  States  with  notice 
of  such  location  takes  his  title  subject  to  such 
right  of  way.— Tuttle  v.  Chicago,  St  P.,  M.  & 
O.  Hy.  Co.  (Minn.)  618. 


Bights  of  railroad  companies  to  a  right  sf 
way  over  public  lands  under  Act  Cong.  Matdi 
3,  1857,  and  acts  of  the  Minnesota  territorial 
legislature  relating  thereto. — Tuttle  v.  CUcago, 
St  P.,  M.  &  O.  Ry.  Co.  (Minn.)  61& 

The  right  given  by  Rev.  St  U.  S.  I  2306,  to 
enter  a  soldier's  additional  homestead,"  is  as- 
signable.—Tuman  V.  Pillsbury  (Minn.)  104. 


QUIETINa  TITLE  —  REMOVAL 
OF  CLOUD. 

Question  whether  an  action  was  one  to  quiet 
title,  within  Code,  f  3275,  providing  fliat  a  plain- 
tiff in  sudi  action  disclaiming  all  title  tliall  re- 
cover costs. — Deacon  v.  Central  Iowa  Inv.  Ca 

(Iowa)  673. 

The  holder  of  a  certificate  of  purchase  of  land 
at  a  tax  sale  claims  "an  estate  or  interest"  in 
such  land,  within  Comp.  Laws,  i  5449,  author- 
izing an  action  to  quiet  title  against  such  claim- 
ant.—Clark  V.  Darlington  (S.  D.)  771. 

Sufficiency  of  title  based  on  possession  and 
payment  of  price,  as  against  a  subsequent  gran- 
tee of  the  vendor  claiming  under  a  quitclaim 
deed.— Krueger  v.  Walker  (Iowa)  320. 

Sufficiency  of  complaint  to  cancel  a  tax  deed 
as  a  cloud  on  plaintiflTs  title. — Weston  t.  Mey- 
ers (Neb.)  117. 

The  complaint  in  an  action  under  Comp. 
Laws,  §  5449,  to  quiet  title  to  land,  considered, 
and  held  sufficient  to  state  a  cause  of  action.— 
Clark  V.  Dariington  (S.  D.)  771. 

Though  a  sale  of  land  for  taxes  is  invalid, 
the  sale  will  not  be  set  aside  as  a  cloud  on  title 
unless  the  landowner  tenders  to  the  pnn-baser 
the  amount  paid  by  him. — ^Weston  t.  Merer* 
(Neb.)  117. 

QT7I  TAM  AND  PENAL  AC- 
TIONS 

An  informer  cannot  maintain  an  action  in 
his  own  n'ame  to  recover  a  penalty,  unless  ao- 
thorized  to  do  so  by  statute.— Omaha  &  K.  V. 
B.  Co.  V.  Hale  (Neb.)  849. 


RAILROAD  COMPANIES. 

See,  also,  "Carriers";  "Horse  and  Street  Bail- 
roads";  "Master  and'  Servant." 

Rirht  of  way  over  public  lands,  see  "PnUie 
Lands." 

The  nonpayment  of  an  assessment  levied  on  a 
portion  of  the  roadbed  of  a  railroad  does  not  en- 
thorize  a  sale  of  such  portion.— Detn)lt  G.  H. 
&  M.  Ry.  Ck).  V.  City  of  Grand  Rapids  (Mich.) 
1007. 

On  an  abandonment  of  a  right  of  way,  those 
who  paid  subscription  notes  by  granting  rights 
of  way  are  entitled  to  a  reconveyance  of  the 
right  of  way,  but  not  to  payment  of  the  notes. 
—In  re  Flint  &  P.  M.  R.  Co.  (MidiJ  303. 

On  aliandonment  of  a  road,  under  Laws  1887, 
contributors  to  its  construction  are  entitled  to 
Uidr  contributions,  with  interest  for  five  yean. 
—In  re  Flint  &  P.  M.  B.  Co.  (Mich.)  303. 

Construction  of  Sp.  Laws  1872,  c.  93,  as  grant- 
ing a  railroad  the  right  to  occupy  a  part  of  a 
levee  in  a  city  with  railway  tracks. — City  of  St. 
Paul  V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Minn.) 
267. 

A  company  acquiring  a  railroad  by  foredoenre 
is  liable  for  an  injury  resulting  from  its  prede- 
cessor's failure  to  restore  a  highway  crossed  by 
the  road  to  its  former  state,  and  to  provide  a 
suitable  crossing.— Gage  v.  Pontiac,  O.  &  N.  B. 
Cb.  (Mich.)  318. 
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Comp.  St  1893,  c.  16,  1 104,  providing  a  pen- 
aity  for  failure  of  a  railroad  company  to  ring 
and  whistle  at  a  crossing,  construed  as  provid- 
ing for  a  forfeiture  of  tbe  penalty  to  the  state, 
and  not  to  the  informer.— Omaha  &  R.  V.  R. 
Co.  T.  Hale  (Neb.)  849. 

Comp.  St.  c.  16,  8  104,  relating  to  signals  at 
railroad  crossings,  applies  to  the  roads  used  by 
the  public  though  not  dedicated  as  public  high- 
ways. —  Chicago,  B.  &  Q.  R.  Go.  v.  Metcalf 
(Neb.)  61. 

Evidence  in  an  action  for  injuries  at  a  rail- 
road crossing  examineil.  and  held  to  sustain  the 
Terdict— Chicago,  B.  &  Q.  B.  Co.  v.  Putnam 
<Neb.)  828. 

Evidence  examined,  and  hM  to  show  that 
deceased,    killed    at   a   railroad    crossing,    was 

fuilty    of   contributory    negligence. — Duvall    v. 
licbigan  Cent.  R.  Co.  (Mich.)  437. 

Evidence  in  an  action  for  injuries  received  at 
a  railroad  crossing  examined,  and  hdd  that  de- 
fendant was  guilty  of  negligence.  —  Heath  v. 
Stewart  (Wis.)  1(»1. 

It  is  for  the  jury  to  determine  whether  the 
«peed  of  a  train  crossing  a  street  in  an  incorpo- 
rated village  was,  under  all  the  circnmstances, 
negligence.— Heath  v.  Stewart  (Wis.)  1051. 

Evidence  showing  that  one  killed  while  at- 
tempting to  cross  a  railroad  yard  in  going  to  the 
station  was  guilty  of  contributory  negligence.— 
Pulley  V.  Chicago,  B.  &  Q.  Ry.  (5o.  (Iowa)  32a 

Evidence  examined,  and  hHd  that  the  question 
'Of  contributory  negligence  of  plaintiff's  intes- 
tate, killed  at  a  railroad  crossing,  was  for  the 
jury.  —  Newstrom  v.  St  Paul  &  D.  R.  Co. 
(Minn.)  253. 

Where  a  crossing  is  provided  at  a  railroad  sta- 
tion, one  whose  team  nad  been  driven  to  a  car 
on  the  side  track  near  the  station,  for  the  pur- 
pose of  unloading  the  car,  is  within  the  protec- 
tion of  the  law  requiring  signals  for  crossings.— 
Chicago,  B.  &  Q.  R.  Co.  v.  Metcalf  (Neb.)  61. 

Liability  of  railroad  companies  for  injuries 
resulting  from  defective  approaches  to  sta- 
tions.—Christie  v.  Chicago,  M.  &  St  P.  Ry. 
Co.   (Minn.)  482. 

Persons  in  charge  of  a  train  owe  no  duty  to  an 
employs  of  the  road  on  the  track,  while  off  duty, 
till  he  is  discovered. — Baker  v.  Chicago,  R.  I.  & 
P.  By.  Co.  aowa)  667. 

Evidence  in  an  action  for  the  death  of  a  child 
killed  on  a  railroad  bridge  by  a  train  considered, 
and  held,  that  the  accident  could  have  been  avert- 
ed if  the  engineer  had  stopped  his  train. — Sutzin 
V.  Chicago,  M.  &  St  P.  Ry.  Co.  (Iowa)  709. 

XUllac  stock. 

Question  for  jnry  whether  cattle  injured  on 
defendant's  railroad  entered  its  right  of  way  at 
certain  bars.— McDonald  v.  Minneapolis,  St  P. 
&  S.  S.  M.  Ry.  Co.  (Mich.)  966. 

Insufficiency  of  evidence  to  support  a  verdict 
for  the  killing  of  horses  on  the  ground  that  a  cat- 
tle guard  consisting  of  ties  laid  across  a  pit  was 
insufficient- Strong  v.  Chicago  &  N.  W.  Ry.  Co. 
(Iowa)  699. 

In  an  action  against  a  railroad  company  for 
killing  an  animal  running  at  large  at  a  cross- 
ing, evidence  of  a  failure  to  give  the  statutory 
aignols  at  the  crossing  is  admissible  on  the  ques- 
tion of  defendant's  negligence.— Hohl  v.  Chi- 
cago, M.  &  St  P.  R.  Co.  (Minn.)  742.  ♦ 

Evidence  in  an  action  against  a  railroad  com- 
pany for  killing  an  animal  on  defendant's  track 
Tuid  to  support  a  judgment  for  plaintiff,  though 
the  animal  had  escaped,  and  was  running  at 
Urge.— Hohl  v.  Chicago,  M.  &  St  P.  R.  Co. 
(Minn.)  742. 

The  exercise  of  reasonable  care  to  prevent  in- 
Jury  to  trespassing  animals  on  a  railroad  track 


relieves  the  company  from  liability  for  Injaries 
to  such  animals.— Lewis  v.  Fremont,  B.  &  M. 
V.  R.  Co.  (S.  D.)  781. 

FiTM. 

In  considering  the  damage  cansed  by  the  burn- 
ing of  grass  by  sparks  from  an  engine,  evidence 
that  another  crop  may  be  grown  the  same  year, 
and  the  expense  of  harvesting  the  game,  may  be 
considered.— Ward  v.  C!hicago,  M.  &  St  P.  Ry. 
Co.  (Minn.)  1104. 

The  measure  of  damages  for  grass  destroyed 
by  fire  is  the  difference  in  the  value  of  the  land 
immediately  before  and  after  the  injury. — Ward 
V.  Chicago,  M.  &  St  P.  Ry.  Co.  (Minn.)  1104. 

Sufficiency  of  evidence  to  justify  a  verdict  for 
plaintiff  in  an  action  against  a  railroad  company 
for  the  burning  of  a  barn.— Cole  t.  Lake  Sh(»e 
&  M.  S.  RyTCo.  (Midi.)  647. 

Propriety  of  instructions  as  to  liabili^  of  de- 
fendant railroad  company  for  the  burning  of  a 
bam  near  its  track.— Cole  v.  Lake  Shore  &  M. 
S.  Ry.  Co.  (Mich.)  047. 

BAPB. 

On  the  trial  of  a  father  for  raping  bis  dangh- 
ter,  evidence  that  be  was  abusive  to  his  family 
is  admissible  to  show  that  the  daughter  yielded 
under  fear  of  him. — People  v.  Burwell  (Midi.) 
986. 

Beal-Estate  Agents. 

See  "Factors  and  Brokers." 


BECEIVJSBS. 

Liability  to  gamiahment  see  "Garnishment" 

An  application  for  the  appointment  of  a  receiv- 
er pending  an  action  should  be  made  in  the 
district  court  whether  before  or  after  appeal.— 
Eastman  v.  Cain  (Neb.)  123. 

Ordinarily,  the  supreme  court  will  not  enter- 
tain an  application  for  the  appointment  of  a  re- 
ceiver.—Eastman  V.  Cain  (Neb.)  123. 

Evidence  considered,  and  Md  sufficient  to  Jua- 
tify  the  appointment  of  a  receiver.— Crittenden 
V.  Hill  (M5nn.)  1030. 

A  stipulation  between  the  parties  to  the  suit 
that  the  expenses  of  the  receiver  should  be  di- 
vided Is  a  recognition  of  the  regularity  of  his  ap- 
pointment—Klmmerie  V.  Dowagiac  Manurg 
Co.  (Mich.)  529. 

Under  Code,  g  2903,  the  district  court  may  ap- 
point a  receiver  after  a  cause  has  been  decided 
and  appealed.— Mitchell  v.  Roland  (Iowa)  606. 

Where  the  appointment  of  a  receiver  was 
necessary,  the  selection  will  not  be  disturbed 
unless  some  serious  objection  to  the  party  is 
shown.— Gypsum  Plaster  &  Stucco  Co.  v.  Adsit 
(Mich.)  518. 

The  receiver  of  an  insolvent  railroad  company 
has  no  power  to  institute  condemnation  proceed- 
ings in  behalf  of  insolvent  without  order  of 
court. — Minneapolis  &  St  L.  Ry.  Co.  v.  Minne- 
apolis Western  Ry.  Co.  (Minn.)  1035;  Minneap- 
olis Western  Ry.  Co.  v.  Minneapolis  &  St.  L. 
Ry.  Co.,  Id. 

The  fact  that  a  receiver  was  sued  without 
leave  of  court  is  a  matter  of  defense,  and  does 
not  render  the  proceedings  void.— Flentham  v. 
Steward  (Neb.)  024. 

The  right  of  a  receiver  of  a  mutual  insurance 
company  to  make  an  assessment  cannot  be 
questioned,  when  the  order  appointing  him  has 
not  been  am)ealed  from. — Seamans  r.  Millers' 
Mut.  Ins.  Co.  (Wis.)  1059. 

Where  it  is  stipulated  that  the  costs  of  the 
receiver  should  be  divided  between  the  parties 
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to  the  suit,  fees  incurred  by  the  receiver  In  main- 
taining its  appointment  are  a  proper  change. — 
Kimmerle   t.   Dowagiac  Manuf  g    Co.   (Mich.) 

Where  the  receiver  is  a  corporation,  it  la  not 
entitled  to  pay  for  the  expenses  of  an  agent  per- 
forming the  dnties  in  addition  to  its  regular 
rompenaatioD.— Kimmerle  r.  Dowagiac  Mannrg 
Co.  (Mich.)  629. 

A  receirer  of  an  insolvent  firm  cannot  nnes- 
tion  judgments  confessed  by  the  firm  to  give 
fraudulent  preferences.— Weber  t.  Wel)er  (Wis.) 
757. 

Where  a  receiver  voluntarily  enters  his  ap- 
pearance, he  thereby  waives  the  objection  that 
the  suit  was  brought  against  him  without  leave 
of  court— Flentham  v.  Steward  (Neb.)  924. 


See  "Bail." 


Becognlzanoe. 
Becorda. 


Of  deed,  see  "Deed." 
On  appeal,  see  "Apjieal." 

Bedemptdon. 

From  foreclosure  sale,  see  "Mortgaget.** 
BEFEBENCB. 

Where  it  appears  from  the  complaint  that  a 
trial  will  involve  the  adjustment  oi  complicated 
accounts  between  the  parties  who  sustain  fidu- 
ciary relations,  a  compulsory  reference  is  prop- 
er.— Bond  v.  Welcome  (Minn.)  3. 

Presumption  that  an  order  of  reference  made 
under  the  statute  existing  prior  to  1889,  and 
upon  due  notice,  was  made  with  the  consent  of 
the  opposite  party,  he  not  appearing  at  the 
hearing,  or  objecting  to  the  making  of  the  or- 
der.—;^raald  County  V.  Williams  (S.  D.)  905. 

Befonnation. 

Of  contract,  see  "Bquity." 

BEGISTEB  OF  DEEDS. 

A  register  of  deeds  is  not  required  to  record  a 
conveyance  until  his  legal  fee  is  paid. — Bum- 
ham  V.  Farmers'  Loan  &  Trust  Co.  (Neb.)  45. 

BELEASE  AND  DISCHABGE. 

See,  also,  "Payment" 

Of  surety,  see  "Principal  and  Surety." 

A  settlement  of  an  action  made  without  the 
consent  of  plaintiff,  by  which  another  person 
assumed  the  liabilities  of  defendant,  may  De 
avoided  without  proof  of  fraud. — Kinney  v.  Kin- 
ney (Iowa)  452. 

That  the  opinions  of  physicians  on  which  a 
settlemeut  for  personal  injuries  was  based 
proved  to  have  been  incorrect  hdil  to  constitute 
no  ground  for  the  rescission  of  the  settlement. 
—Nelson  v.  Minneapolis  St.  Ry.  Co.  (Minn.) 
486. 

Admissibility  of  evidence,  in  an  action  for  per- 
sonal injuries  wherein  defendant  pleaded  a  set- 
tlement, to  show  that  plaintilf  did  not  under- 
stand the  nature  of  the  instrument  when  he 
signed  the  alleged  settlement.— Christianson  v. 
Chicago,  St  P.,  M.  &  O.  Ry.  Co.  (Minn.)  639. 

BELIGIOUS  SOCIETIES. 

Jurisdiction  of  courts  to  review  the  proceed- 
ings and  judgments  of  church  tribunals. — Pow- 
ers V.  Budy  (Neb.)  476. 


Proceedings  by  a  religions  organizatioii,  relat- 
ing solely  to  church  organization  and  diadpUae. 
will  not  be  reviewed  by  the  civil  oonrt — ^Poand- 
er  T.  Aah  (Neb.)  48. 

Where  a  local  church  organixation  is  a  mem- 
ber of  an  association  of  congregations  having 
general  rules  and  government,  the  decisions  of 
the  association  are  Binding  on  the  local  organiza- 
tion, so  far  as  they  relate  to  the  churm  gov- 
ernment.— Pounder  v.  Ash  (Neb.)  48. 


BEMOVAL  OF  CATTSES. 

Sufficiency  of  request  for  a  transfer  to  the 
federal  court  under  the  North  Dakota  enabling 
act  to  oust  the  state  court  of  joriadiction.— 
Sargent  v.  Kindred  (N.  D.)  151. 

BepeaL 

Of  statutes,  see  "Statutes." 

BEFIiEVIN. 

An  action  of  claim  and  delivery  lies  to  recover 
exempt  property  wrongfully  seized  and  detained 
on  attachment — Linander  v.  Longstaff  (S.  D.) 
775. 

Where  a  distress  warrant  for  the  collection  of 
personal  taxes  is  regular  on  its  face,  the  property 
seized  thereunder  cannot  be  replevied  by  the 
owner,  though  the  tax  proceedings  sought  to  be 
enforced  were  void. — C.  N.  Nelson  Lomber  Go. 
V.  McKinnon  (Minn.)  630. 

A  replevin  suit  instituted  by  a  chattel  mort- 
gagee, from  whom  others  had  replevied  the 
f;oods,  hdd  to  be  a  cross  replevin. — Simon  v.  Le 
and  (Mich.)  7«. 

In  replevin,  plaintiff  cannot  recover  merely 
on  defendant's  failure  to  affirmatively  estab- 
lish a  superior  right  to  the  proper^.-Johann- 
scn  V.  Miller  (Neb.)  141. 

The  complaint  in  an  action  of  replevin  by  • 
mortgagee  of  the  property  considered,  and  krU 
sufficient  to  state  a  cause  of  action.  —  Plan* 
Manufg  Go.  v.  Hallberg  (Minn.)  1114. 

Where  the  rights  of  plaintiff  in  replevin  are 
based  on  written  leases  of  parties  from  whom 
he  claimed,  tlie  failure  to  offer  in  evidence  such 
leases  will  defeat  the  action.— Johannsen  v.  Mil- 
ler (Neb.)  141. 

A  lienholder  cannot  defeat  an  action  of  re- 
plevin by  the  owner  of   the  property,   without 
§  roving  the  amount  of  his  lien.— Snearer  v.  Gun- 
erson  (Minn.)  103. 

A  chattel  mortgage  erroneoualy  describing  the 
property  cannot  be  the  basis  of  an  action  in  claim 
and  delivery  without  first  having  the  description 
reformed.  —  Vint  Nat  Bank  v.  Hendri(^son 
(Minn.)  725. 

The  failure  to  act  on  a  valid  claim  for  exempt 

Froperty,  scheduled  as  required  by  Comp.  Laws, 
5130,  by  the  attachment  debtor  who  has  named 
an  appraiser,  is  no  defense  to  an  action  against 
the  sheriff  for  possession  of  such  property. — Lin- 
ander  v.  Longstaff  (S.  D.)  775. 

Measure  of  damages  for  the  detention,  under 
replevin  proceedings,  of  a  threshing  machine, 
and  for  the  use  thereof  during  detention.— Peer- 
less Manufg  Co.  v.  Gates  (Minn.)  260. 

In  replevin  on  a  note  and  mortgage^  where  the 
complaint  states  the  principal  of  the  note,  in  as- 
sessing damages  for  plaintiff  it  is  error  to  include 
Interest  on  the  note.— Peterson  v.  Hall  (Minn.V 
733. 

Evidence  in  an  action  of  replevin  by  tlie  as- 
signee of  a  chattel  mortgage  examined,  and 
MJ  to  support  the  defense  that  the  collateral 
note  was  materially  altered  without  the  con- 
sent of  the  maker.— Da  via  v.  Snyder  CNeb.)  78a 
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Bvidence  in  an  action  of  replerin  hdd  to  rap- 
port a  Terdict  for  defendant.— Williams  v. 
Wood  (Minn.)  492. 

AiBonnt  of  recovery  in  an  action  of  replevin 
for  the  wroiigful  detention  of  the  projwrty. — 
Williama  t.  Wood  (Minn.)  492. 

In  replevin  by  a  wife  of  crops  grown  on 
leased  premises,  and  levied  on  as  that  of  the 
husband,  where  there  is  evidence  which  would 
justify  a  finding  that  the  husband  was  the  real 
owner,  though  the  lease  was  in  the  name  of 
the  wife,  directing  a  verdict  for  plaintiff  ia 
error. — Honeywell  v.  Norby  (Minn.)  488. 

In  replevin,  where  defendant  shows  that  he  is 
entitled  to  a  lien  on  the  property  involved,  the 
judgment  rendered  for  plaintiff  diould  recognize 
Buea  lien,  thongh  the  inne  as  to  sndi  lien  was 
not  raised  by  the  pleadings.— Bassett  v.  Haren 
(Minn.)  713. 

Where,  by  a  special  finding,  the  valae  of  the 
replevied  property  was  fonnd,  a  jndgment  on  a 
general  verdict  for  the  same  amount  will  not  be 
disturbed.— Citizens'  Nat.  Bank  v.  Wedgwood 
(Neb.)  3T5. 

SesdBsion. 

Of  contract,  see  "Equity." 
Of  sale,  see  "Sale." 


Bes  Judicata. 

"Judgment" 


Beview. 

On  appeal,  see  "Appeal." 

SAT.Tl. 

See,  also,  "Vendor  and  Purchaser." 
For  taxes,  see  "Taxation." 
Of   decedent's  land,   see    "Executors   and  Ad- 
ministrators." 
On  execution,  see*  "Execution." 
Under  foreclosure,  see  "Mortgages." 

Evidence  examined,  and  Md  insufficient  to 
show  an  acceptance  of  the  goods.  —  Aultman, 
Miller  &  Co.  v.  Knapp  (Mich.)  66. 

A  vendor  must  tender  delivery  before  he  can 
recover  damages  for  refusal  to  accept  —  Van 
Valkenburg  v.  Gregg  (Neb.)  949. 

(V>nstruction  of  contract  for  the  sale  of  goods 
as  providing  for  delivery  at  either  of  two  places. 
—Van  Valkenburg  v.  Gregg  (Neb.)  949. 

A  warranty  of  good  workmanship  does  not 
cover  a  defect  in  the  plan  of  construction.— J.  I. 
Case  Plow  Works  v.  Niles  &  Scott  Co.  (Wis.) 
1013. 

liability  of  manufacturer  under  his  warranty 
against  defective  material.  —  J.  I.  Case  Plow 
Works  v.  Niles  &  Scott  Co.  (Wis.)  1013. 

A  receipt  by  the  vendee  of  part  of  the  goods 
sold  held  not  to  be  a  waiver  of  the  contract 
terms  of  delivery  as  to  the  other  goods. — Van 
Valkenburg  v.  Gfregg  (Neb.)  940. 

Whether  goods  were  shipped  by  the  vendor 
within  a  reasonable  time  after  receiving  the  or- 
der therefor,  is  a  question  for  the  jury,  under 
all  the  circumstancea  of  the  case. — Graves  v. 
Morse  (Neb.)  841. 

Where  goods  were  not  shipped  within  a  rea- 
sonable time  after  the  order  was  received,  but 
on  being  shipped  later  they  were  received  and 
stored  by  the  clerk  of  the  vendee  without  the 
latter'*  knowledge,  hdd,  in  an  action  by  the 
venJor  to  recovor  the  goods,  that  the  evidence 
justified  a  finding  that  the  title  of  the  goods 
did  not  pass  to  the  vendee.— Graves  v.  Morse 
(Neb.)  841, 


A  vendor  of  goods,  in  order  to  rescind  a  sale 
on  the  ground  of  fraud,  must  exercise  his  elec- 
tion to  do  so  within  a  reasonable  time  after  dis- 
covering the  fraud.- Smith  v.  First  Nat  Bank 
(Neo.)  796. 

Where  the  evidence  is  conflicting,  the  ques- 
tion whether  a  vendee  accepted  delivery  of 
goods  after  the  time  designated  is  one  of  fact 
for  the  jury.— Crane  v.  Wilson  (Mich.)  506. 

Rights  of  seller  to  replevy  the  goods  sold  od 
fraud  of  the  purchaser  determined. — ^Munzer  v. 
Stern  (Mich.)  513. 

Where  the  contract  requires  that  written  no- 
tice should  be  given  if  the  machine  sold  does  not 
comply  with  its  warranty,  the  provision  is  waiv- 
ed where  the  seller  acts  on  oral  notice  given  his 
agent.— Dean  v.  Nichols  &  Sbepard  Co.  (Iowa) 
5S2. 

Where  there  is  no  reliance  on  the  judgment 
of  the  manufacturer  that  the  articles  manufac- 
tured are  suitable  for  the  purpose  for  which 
they  are  intended,  there  is  no  implied  warranty 
to  that  effect— J.  I.  Case  Plow  Works  v.  Niles 
&  Scott  Co.  (Wis.)  1013. 

Measure  of  damages  for  breach  of  warranty 
on  the  sale  of  goods  manufactured  by  the  ven- 
dor.—J.  I.  Case  Plow  Works  t.  Niles  &  Scott 
Co.  (Wis.)  1013. 

Preclusion  of  implied  warranty  that  the  arti- 
cles were  suitable  for  the  purpose  for  which 
they  were  intended,  in  view  of  certain  express 
warranties.— J.  I.  Case  Plow  Works  T.  Niles  & 
Scott  Co.  (Wis.)  1013. 

Right  of  purchaser  to  show  that  the  order 
signed  by  him  was  given  under  a  mistake  as  to 
the  quantity  of  goods  ordered  therein,  and  to 
explain  the  fact  that  he  afterwards  signed  a 
letter  mentioning  the  same  quantity  of  goods  as 
having  been  ordered  by  him. — Shrimpton  v.  Ro- 
aenbaum  (Mich.)  1011. 

Defects  in  all  the  articles  sold  cannot  be  in- 
ferred from  the  fact  that  some  were  defective. — 
J.  I.  Case  Plow  Works  v.  Niles  &  Scott  Ck>. 
(Wis.)  1013. 

The  price  for  which  the  purchaser  sold  the 
goods  cannot  be  shown  in  an  action  for  breach 
of  warranty  against  defects. — J.  I.  Case  Plow 
Works  V.  Niles  &  Scott  Co.  (Wis.)  1013. 

The  price  paid  or  agreed  to  be  paid  is  compe- 
tent evidence  of  the  value  of  the  goods  sold  if 
they  bad  been  as  warranted. — J.  I.  Case  Plow 
Works  V.  Niles  &  Scott  O.  (Wis.)  1013. 

Effect  of  provision  in  a  contract  for  the  sale 
of  furniture  as  giving  the  vendor  a  lien  for  rent 
payable  by  the  vendee. — Esshom  v.  Watertown 
Hotel  C^o.  (S.  D.)  229. 

Where  plaintiff  sold  property  to  defendant  on 
condition  that  the  title  should  not  pass  until 
paid  for,  and  defendant  leased  the  property  to- 
successive  tenants,  the  last  of  whom  left  it  on 
the  defendant's  premises,  hdd,  that  plaintiff 
might  recover  the  same  from  defendant  —  St 
Paul  Ftimiture  Ca  v.  Sauer  (Minn.)  110. 

SCHOOIiS  AND  SCHOOIi  BI8- 

TBIOTS. 

Q?he  former  owner  of  land  used  for  school 
purposes  is  not  entitled  thereto  upon  a  cessa- 
tion of  its  use  for  that  purpose,  under  Code. 
§S  1827,  1828.  unless  he  tenders  the  nrice  and 
the  value  of  the  improvements. — Independent 
Dist  of  Oak  Dale  v.  Fagen  (Iowa)  456. 

Where  a  schoolhouse  site  Is  located  within 
one  quarter  of  a  mile  of  the  center  of  the  dis- 
trict, it  cannot  be  changed  unless  at  least  a  ma- 
jority of  the  legal  voters  in  the  district  vote  on 
the  question,  and  two-thirds  of  the  voters  are 
presentand  vote  in  favorof  such  change. — Stadt' 
le'r  V.  School  Dist.  No.  40  of  Houston  County 
(Minn.)  638. 
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Laws  1870,  c.  14,  |  10,  does  not  require  a  pe- 
tition to  authorize  ttie  county  superintendent  of 
Hohools  to  divide  his  county  into  school  districts 
In  tha  first  instance.— Coler  t.  Rhoda  School 
Tp.  of  Charles  Mix  County  (S.  D.)  158. 

Under  Code,  |  1724,  the  controlling  considera- 
tion in  the  location  of  a  schoolhouse  is  its  geo- 
m^phical  position.  —  Carpenter  t.  Independent 
Dist.  No.  6  of  Columbia  Tp.,  Tama  County 
(Iowa)  708. 

After  the  soperlntendent  of  public  instruction 
has  affirmed  the  location  of  a  schoolhouse,  the 
school  directors  cannot  make  a  relocation  thereof. 
— Carpenter  v.  Independent  Diat.  No.  5  of  Colum- 
bia Tp.,  Tama  County  (Iowa)  708. 

The  electors  of  a  school  district  alone  have 
power  to  direct  the  bailding  of  a  schoolhouse. — 
Mizera  v.  Auten  (Neb.)  399. 

The  electors  of  a  district  may  designate  the 
school  board  as  superintendents  of  the  construc- 
tion of  a  schoolhouse. — Mizera  t.  Auten  (Neb.) 
399. 

Right  of  electors  of  school  district  to  direct 
the  building  of  a  schoolhouse  to  be  paid  for  out 
of  funds  on  hand  for  that  purpose. — Mizera  t. 
Auten  (Neb.)  399. 

If  the  electors  do  not  designate  a  superintend- 
ent of  the  construction  of  a  school  building,  the 
school  board  has  authority  to  make  contracts 
And  superintend  the  erection. — Mizera  ▼.  Auten 
(Neb.)  i&9. 

CJertain  school-district  bonds  issued  for  the 
purpose  of  building  and  furnishing  a  school- 
house,  purporting  to  hare  l)een  issued  by  au- 
thority, heU  to  be  valid  in  the  hands  of  a  bona 
fide  purchaser. — Coler  v.  Rhoda  School  Tp.  of 
€har1es  Mix  County  (S.  D.)  158. 

Act  March  30,  1887.  p.  100,  authorizing  cer- 
tain political  subdivisioas  of  the  state  to  issue 
bonds,  hdd  not  to  authorize  school  districts  to 
issue  bonds  in  compromise  of  an  indebtedness 
«T)deiiced  by  district  orders.— State  v.  Moore 
<Neb.)  130. 

Sentenoew 

S«e  "Criminal  Law." 

Servant. 

See  "Master  and  Servant" 

Service. 

Of  writ,  see  "Writs  and  Notice  *f  Snits." 


SET-OFF  AND  CXyUlHTER- 
GliAIM. 

Where,  on  default  of  a  contractor,  the  contract 
to  finish  tlie  building  is  let  to  the  lowest  bidder, 
the  owner  can  set  off  the  amount  paid  for  its 
completion. — Yeomans  v.  Parker  (Mich.)  316. 

In  an  action  on  an  attachment  bond,  a  claim 
4ue  the  principal  from  plaintiff  is  a  proper  sub- 
ject of  set-off.— Field  v.  Maxwell  (Neb.)  82. 

Damages  not  an  existing  cause  of  action  at 
the  commenc«nent  of  the  suit  cannot  t>e  pleaded 
as  a  counterclaim.— Youngerman  v.  Long  (Iowa) 
e74. 

Propriety  of  allowing  defendant,  in  an  ac> 
tion  by  a  mortgagor  to  reform  the  mortgage 
for  mutual  mistake,  to  interpose  a  counter- 
«laim  for  a  foreclosure  of  the  mortgage  for  de- 
fault in  payment  of  installments. — Lahifl  v. 
Hennepin  County  Catholic  Building  &  Loan 
Ass'n  (Minn.)  493. 

Where  the  owner  of  a  building  gives  a  note 
for  materials  furnished  the  contractor,  in  the 
absence  of  any  warranty  he  cannot  recoup 
for  materials  not  up  to  the  specifications  of  the 


contract.— Detliridge,   Brooks  &  Fisher  Co.   r. 

Patterson   (Mich.)  436. 

Where  defendant  receives  and  pays  for  coal 
not  in  accordance  with  the  contract,  he  cannot 
set  off  in  an  action  under  a  snlMeqnent  pnr- 
chaae  the  overpayment  on  account  of  sncb  de- 
fects.—Shipman  V.  Coryell  (Mich.)  410. 

In  an  action  on  a  note  for  a  thresher,  a 
breach  of  warranty,  and  damages  therefor, 
may  be  set  up  as  a  counterclaim.— Heeboer  v. 
Shepard  (N.  D.)  892. 

Settlenient. 

See  "Rdease  and  Disdiarge^" 
SHEBTFFS  AND  CONSTABUBS. 

A  sheriff  or  constable  is  not  entitled  to  fees 
for  attendance  dnring  the  trial  of  a  dvil  case 
before  a  justice  of  the  peace.— Kissinger  v.  Sta 
ley  (Neb.)  55. 

Const,  art.  11.  {  1,  providing  that  constables 
shall  be  elected  in  organized  townships,  does  not 
apply  to  cities.— White  v.  Board  of  Sap'rs  of 
Manistee  County  (Mich.)  653. 

Complaint  in  an  action  by  a  sheriff  against 
deputy  sheriff  for  failure  to  turn  over  moneys 
collected  examined,  and  Mid  sufficient. — Linn  v. 
Jackson  (N.  D.)  W8. 

Defendant  in  an  action  for  wrongful  aeimre 
of  property  under  execution  wherein  the  judg- 
ment debtor's  name  was  misstated  cannot  justi- 
fy under  such  execution  nntil  the  judgment  and 
ail  proceedings  are  amended  in  a  direct  action 
for  that  purpose.— Casper  v.  Klippen  (Minu.)  737. 

Measure  of  damages  in  an  action  against  a 
sheriff  for  wrongful  seizure  of  a  stock  of  mer- 
chandise under  executioiL — Cupw  t.  Klippen 
(Minn.)  737, 

Slander. 

See  "Libel  and  Slander." 


SPECIFIC  PEBFOBMANTCR 

Right  to  decree  of  specific  performance  of  a 
contract  to  exchange  land  under  which  deeds 
were  deposited  in  escrow.  —  Bowman  v.  Cork 
(Mich.)  998. 

In  a  suit  for  specific  performance  bj  the  jai- 
dor,  after  the  time  for  delivery  of  a  deed  by  him. 
he  must  tender  the  deed,  or  be  in  a  condition  to 
make  it.— Shelly  v.  Mikkelson  (N.  D.)  210. 

Generally  an  action  for  the  specific  enforce- 
ment of  a  contract  for  the  sale  of  chattels  wiU 
not  Ue,  as  tlie  law  affords  adequate  redress  in  an 
action  for  damages.  —  Northern  Trust  Co.  v. 
Markdl  (Minn.)  735. 


STATES  AND  STATE  OFFI- 
CEBS. 

The  courts  have  the  power,  on  removal  of 
public  oificers  by  the  governor,  only  to  protect 
them  in  their  right  to  a  hearinc  on  specific 
charges.— State  v.  Hay  (Neb.)  ^. 

The  exercise  b^  the  governor  of  the  power  of 
removal  of  public  officers  for  cause  la  not  re- 
viewable by  the  courts.— State  v.  Hay  (Neb.)  821. 

Findings  examined,  and  held  to  sustain  the  or- 
der removing  the  superintendent  of  the  hospital 
for  the  Insane  at  Lincoln. — State  ^  Hay  (Neb.) 
821. 

Comp.  St.  c.  83,  art.  7,  S  7,  providing  for  the 
hearing  by  the  board  of  public  lands  and  build- 
ings of  charges  against  officers,  did  not  repeal  the 
provision  for  the  removal  by  the  governor  for 
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cause  of  the  anpeiintendent  of  the  hospital  for 
the  insane  at  Lincoln.— State  t.  Hay  (Neb.)  821. 

The  name  of  the  state  cannot  be  naed  as  a 
party  plaintiff  in  an  action  to  enforce  one's  indi- 
Tidual  right— State  t.  Union  Iny.  Co.  (S.  D.) 
232. 

Act  March  12,  1895,  directing  the  issne  of 
state  bonds  to  make  good  losses  to  the  permanent 
school  fund  and  the  interest  and  income  funds, 
i>  constltntional.- In  re  State  Bonds  (S.  D.)  223. 

Statute  of  Frauds. 

See  "Frauds,  Statute  of." 

Statute  of  Ldmitatioiis. 

See  "Limitation  of  Actions." 

STATUTES. 

Eiffect  of  repeal  of  a  statute  as  abating  a  snit 
pending  to  enforce  a  right  accrued  thereunder, 
in  the  absence  of  a  general  saving  clause.— 
Kleckner  v.   Turk  (Neb.)  469. 

Sp.  Laws  1891,  c.  6,  amending  St  Paul  city 
charter,  repealed,  by  implication,  that  provision 
of  the  charter  creating  the  office  of  the  presi- 
deut  of  the  council  (Sp.  Laws  1874,  c.  1,  subc. 
8,  8  3),  and  abolished  such  office. — State  t. 
Johnstone  (Minn.)  17(1. 

The  adoption  of  the  state  constitntion  did 
not  of  itaelf  repeal  existing  laws  authorizing 
boards  of  county  commiissionerB  to  fix  the  sal- 
ary of  state  attorneys  until  the  legislature  pro- 
Tided  for  auch  salary  as  required  by  the  con- 
stitution.—Doherty  y.  Ransom  County  (N.  D.) 
148. 

Laws  1881,  c.  24,  conferring  power  on  school 
districta  to  issue  bonds,  was  not  repealed  by 
Laws  1883,  c.  44.— Coler  t.  Rhoda  School  Tp. 
of  Charles  Mix  County  (S.  D.)  158. 


2  How.  Ann.  St.  {  5801,  providing  for  public 
notice  of  the  hearing  of  a  petition  for  the  pro- 
bate of  a  will,  is  not  amended  by  section  6812, 
3  How.  Ann.  St,  providing  for  notice  to  foreign 
heirs,  and  the  latter  act  is  valid.— Rioe  v.  Hos- 
king  (Mich.)  311. 

Statutes  will  not  be  given  retroactive  effect, 
unless  this  intent  is  clearly  expressed. — American 
Inv.  Co.  of  Kmmetsburg,  Iowa,  v.  Thayer  (S. 
D.)233. 

Where  the  language  of  a  statute  is  obscure, 
the  object  of  its  enactment  may  be  considered 
in  ita  construction.— Funk  v.  St  Paul  CSty  Ry, 
Co.  (Minn.)  1099. 

Where  two  acts  relating  to  the  same  subject 
are  susceptible  of  a  construction  that  will  ren- 
der l)oth  operative,  the  doctrine  to  repeal  by  im- 
plication will  not  be  applied.— Coler  v.  Rhoda 
School  Tp.  of  Charles  Mix  Conntr  (S.  D.)  158. 

Where,  from  an  analysis  of  the  whole  of  an 
act  purporting  to  authorize  certain  political  di- 
visions of  the  state  to  issue  bonds,  the  inten- 
tion is  doubtful,  the  doubt  will  be  resolved  ia 
favor  of  taxpayers.— State  v.  Moore  (Neb.)  130. 

Where  a  statute  is  plain  in  ita  terms,  no  in- 
terpretation is  proper. — State  v.  Moore  (Neb.> 
130. 

Construction  of  a  statute  as  to  whether  it  is 
penal  in  character. — Kleckner  v.  Turk  (Neb.> 
469. 

An  amendment  of  an  act  pending  before  Hh 
legislature  may  be  introduced  after  the  expira- 
tion of  the  time  limited  for  introducing  bills. — 
Davock  V.  Moore  (Mich.)  424. 

Validity  of  Act  AprU  6,  1891,  in  view  of  the 
fact  that  the  title  makes  no  reference  to  the 
part  of  the  act  making  its  provisions  operative 
as  to  pending  actions. — Kleckner  v.  Turk  (Neb.) 
469. 

The  statutes  of  another  state  most  be  pleaded 
and  proved,  to  be  availing. — Smith  v.  Mason 
(Neb.)  41. 


STATUTES  CONSTRUED. 


UNITKD  STATES. 

COSSTITUTION. 

Art.  1,  i  8 589 

Art  3  |2 589 

Art  14,  J  1 425 

Amend.  7 689 

Statutbs  at  Labor. 
18.50,  Sept  28,  ch.  84,  9 

Stat  519 576 

1857,  March  8,  ch.  99.  11 

Stat  195 618 

1885,  Feb.  26,  ch.  164,  23 

Stat  332 756 

1887,  Feb.  4,  ch.  104,  i  22, 

24  Stat  387 689 

Rbtisbd  Statutes. 
I  2306 104 


IOWA. 

CoDB  1878. 

<  179 676 

469  184 

493  577 

784  454 

797  448 

I  821,  832,  834 455 

1279  588 

1307  560 

1308 692 

1724  708 

I  1827,  1828 457 


I  1835 708 

I  1931  187 

I  1990 333 

if  2000,  2001 326 

f,   2017  079,  704 

i   2018 704 

§  2120  704 

i   2214  691 

§  2Z'i0 18.-> 

f  Z')80 683 

I  2584  001 

§  2640  677 

8  2(V54  444 

I  2ft')9  675 

I  2742 607 

i   27(i3  465 

I  2837  581 

i   2003  60<5 

H   2986,  3047 180 

S  3055 338 

S  3164 33;i 

§:  3173,  3178 180 

jl  31S3  607 

S  3207  563 

i   3275 673 

i   3(M3 601 

i  3648  346 

«  3652 570 

f  4072 602 

Laws. 

1876,  ch.  100,  «  6,  8....  695 

1880,  ch.  26.  ji 325 

1884,  ch.  2(» 320 

1892,  ch.  33 454 

1894,  ch.  62,  {  17 557 


MICHIGAN. 

CONSTITDIION. 

Art.  4,  J  28 425 

Art  6.  8  29... 986= 

Art.  6.  8  31 765 

Art  11,  8  1 663 

Art  16,  8  14 424 

HowEij.>s  Annotated  Btatotes. 

Volume  1. 

f  1583  317 

i  3323  318 

8  4225  977 

I  4331  et  seq 408' 

i  4308 631 

Volume  2. 

ieaOl 311 

6806  302 

5875  204 

!6185  317 

6188  644 

6190  73 

6584 419' 

6623  75 

8  6822  765 

8  6824  981 

88  6840,  6841 994 

8  7245 765 

8  74,19 975 

88  8037,  8038,  8040,  80  41. 

420,  421' 

88  8065,  8096 641' 

8  8136   409,  977 

f  8399 625' 
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«  9245 »73 

|0479 986 

{  9537  973 

Volume  3. 

Ch.  124ft 1000 

i  144ee  423 

i  2156  67 

(  2283e3 970 

I4161d9 1000 

I  6812 311 

I  7717e   976.  981 

I  9314b 65 

ClTT   ClIAMTFRfc 

Detroit    Laws    1883,    No. 
326  425 

Laws. 

1888.     No.    826.     Detroit 

City  Charter   

188.5,  No.  153. 


1887.  p.  84«,  13 

1887,  No.  :>,.-) 

1887.  No.  2()H 

1887,  No.  27.-) 

1889,  No.   207.  8  6 

1889.  No.  207,  n  12.  17. . 

1801.  p.  22H.  8  23 

1891.   No.   12.-> 

I8a3.  No.   1i!2 

ISO.%  No.  2o:;,  p.  832.  {  7 

1803,  No.  2(14.  Ji  5 

1S95,  §  S.  Buiira  of  Health 


425 

309 

423  1 

.HIS, 

898 

303 

984 

7«5 

421  I 

.sort 

205  i 
4X>  I 
197 
424 


MINNESOTA. 

CONSTITUTIOX. 

Amend.  1881,  art.  4,  {  33, 

Bubd.  7 489 

Art.  4.  S  33.  subds.  7.  9..  1103 

Penal  Codk. 

§  416,  subd.  2 250 

Probatb  Codb. 

$8  104,  107,  110 1069 

Obneral  Btatdtes  1878. 

Ch.  11.  S  48 028 

Ch.  11.  8  58.  Amended  by 
Laws  1885.  ch.  2,  I  5..  030 

Ch.  ;«.  tit  2 213 

Ch.  34.  »  3.  4,  6,  7 1080 

Ch.  34.  8  9 1079.  1080 

Ch.  34,  88  409.  410 2J3 

Ch.  (i«,  8  243 1111 

Ch.  00.  I  272 10.;<) 

Ch.  7.'),  I  11 257 

Ch.  76  1024.  IOCS 

(iKNKKAl.    STATfTKS   tS94. 

Ch.  76 10(VS 

8  15Ui   101 

8  1.557  <i-S 

8   1.567    <i30.  1025 

8  1654 I'W 

8  2214   liKH 

88  2.593,  2594,  2597,  2598.1080 

$  2600   1079,  10.S0 

8  2ti41   Ill 

88  2794-2912 243 

§8  32(K)-3202   241 

8§   329.\  3312 2i« 

S4   3412.   3413 243 

88  4145.  4154 1114 

8  4253 108 

88  4.511.  4514.  4517 10C9 

8  4612  1 

8  4749  880 

8  51(W    493.  1116 

8  5171    248 

8  5199.  subd.  4 (!.34 

8  5;W7   1111 

8  5420 la-W 

8  5498,  BUbsec.  4 1024 

i  5062 253 


i  6751   95,  731 

I  5845 257 

II  5889-5911   1024 

6051   1040 

6052  7.30 

6118  1099 

i!  6236.  6238 718 

6637 742 

6709  250 

7048 621 

CiTT  Chaktf.us. 

Dniath.  Laws  1887.  ch.  2. 
Amended  by  Laws  1^1, 
ch.  .55,  8  6 621 

Duluth.  8  35.  Laws  1891, 
ch.  55 714 

St  Paul.  Laws  1891,  ch. 
6    176 

St  Paul  subch.  3,  8  3. 
Laws  1874.  ch.  1.  Re- 
pealed by  Laws  1891, 
ch.   6   176 

Wadena.  Laws  1881,  ch. 
46  1103 

Laws. 

1872,   ch.   93 268 

1874,  ch.  1,  subch.  3,  8  3. 

St    Paul   City   Charter. 

Repealed  by  Laws  1891, 

ch.  6    176 

187.5.  ch.  90,  8  1 176 

1877,  ch.  6,  8  37 168 

1881.  ch.  46.  Wadena  City 

Charter   1103 

1881,  ch.  148 633 

18a5.  ch.  2.  8  5 030,  1025 

1885,   ch.   30 1103 

1885,  ch.  145,  8  34 628 

1885,  ch.  184,  8  17 627 

1887,  ch.  2.   Duluth  City 

Charter.     Amentled     by 

Laws  1891,  ch.  55,  8  6.  621 

1887,  ch.  13 1099 

1889,   ch.  46 1069 

1889.   ch.   217 241 

1891.  ch.  6.  St.  Paul  City 

Charter    176 

1891,  ch.  .^5.  a  6 621 

1891.  ch.  55.  8  35.  Duluth 

City  Charter 714 

1891,  ch.  175 489 


NEBRASKA. 

CoNSTITCTIOy. 


Art  I.  8  3. 
Art  8.  8  5. 


133 

133 

Codb  of  Civil  PiiocEnrRK. 

25  .30 

120,  subd.  5 .374 

206 396 

332 398 

587a 142 

592 926 

602,  sub<l.  3 848 


8  675 
I  677 

8  847 
8  898 
8  907 


9:26 
804 
924 
139 
920 


§8  988,  1086 142 

,  Codb  of   Criiiikal  PaocRnrHK. 

j8  210 147 

I         CoupiLED  Statotbs  1881. 

Ch.  14.  8  99 840 

,  Ch.  32.  8  15 l.%3 

Ch.  40.  8  11 821 

I  Ch.  83,  art.  7,  8  7 821 

I         Compiled  STATirBS  1885. 
ICh.  45,  8  14 387 


COMPILBD  StATUm  1880. 

Ch.  16,  88 136. 139.  AmeiHl- 
ed  by  Laws  1891,  ch.  13  409 

Compiled  SrAmBs  1808. 

Ch.9,  837 ^3 

Ch.  14,  art  2,  8  34 955 

Ch.  14,  8  101 34 

Ch.  16,  I  104 oU  S48 

Ch.  19,  88  52-56 35 

Ch.  21 Wl 

Ch.  25,  8  18 12 

Ch.28,880 55 

Ch.  37 3S2 

Ch.37,  88  1,6 383 

Ch.  44,  8  3 933 

Ch.  73,  |39 37 

Ch.  77,  18  81,  91 952 

Ch.  79 399 

OkN-ERAL  STATtrTBS  187S 

Ch.  11,  88  136.  139.  Re- 
I)ealod  by  Laws  1891, 
ch.  13 4ia» 

Ch.  61 84.5 

Laws. 

1875,  p.  63 383 

1881,  ch.  61 845 

1887,  p.  100 l.-lil 

18S.n.  ch.  19 3G4 

1891,  ch.  13 4ia 


NORTH  DAKOTA. 

CONSTITUTIOS. 

8  173 14S 

Compiled  Laws  is87. 

8  4919 .<5>2 

I  4939 151 

La  ws. 

1889,  eh.  93,  8  4 20^ 

1890,  ch.  55 14.'< 

1891,  ch.  120.  8  26 «•:: 

1893,  ch.  82 893 

SOUTH  DAKOTA. 


COJlSTITUTIOJt. 

Art.  8,  f  2 

Art  8,  8  3 

Art  8.  I  13 

Art  13,  f  2 

Art.  21,  8  4 


223 
224 
2lS 
223 
544 


Compiled  Laws  1S87. 

617 

3303 

4365 

4675,  4828 

4945,  5115 

5180,  6131 

5139 •. 

5232 

5413 

6449 771, 

6136 774, 


OO-i 
222 
55.1 
2i;» 


544 
90O 
548 
772 
783 


Laws. 

1879,  ch.  14,  8  10 1.58 

1881,  ch.  24 158 

1883,  ch.  44 15.S 

1890.  ch.  5L  8  24 911 

1893,  ch.  1«1 233 

1896,     March     12.     Sute 

Bonds 223 

WISCONSIN. 

CoxsTirmox. 

Art  4.  8  23 291 

Art  4.  8  24 83 

Art  8.  8  1 74<5 
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Rbvisep  Statctbs  1878. 

f  16»4  237 

S  1977 565 

H  2077,  2078 289 

§  2294 271 

S  2302  1049 

$  2308 1058 

S  2355 83 

§  2(i85 82 

§8  2831,  2870 285 

I  2951 1047 

S  2983 289 

S  3029  1005 

8  3042 1044 


{  3069.  Amended  bT  Laws 

ISOr,,  ch.  212 1050 

309G,  3098 886 

.S216-322S   752 

3478,  3491 1065 

3029  162 

4231    274 

4972,  subd.  5 1051 

SjlNbobn'  &  Bbrktman's  Anxo- 
TATBo  Statutes. 

S  1816a  90 

{§  1941e,  l»41f 10.19 

I  2624 2TS 

I  4431a  167 

i§4650,  4653 1061 


CiTT  CHARTBBS. 

Milwaukee,   snbch.   18,  }l 
2,  6,  12.  Laws  1874,  <i. 

184   746 

Laws. 
1874,  cb.  184.  snbch.  18.  «« 
2.  6, 12.   Milwaukee  City 

Chnrtep   746 

ISST.  th.  244 107 

18S7.  ch.  417 291 

18111.  No.  8 295 

Ikn.  ill.  139.  {  2 278 

lUn.  til.  401 288 

18!»3,  ch.  276 754 

1895,  ch.  212 1050 


Stock. 

In  corporations,  see  "Corporations." 
Killed  on  track,  see  "Railroad  Companies." 

Stookholden. 

See  "Corporationa." 

Street  Bailroad. 

See  "Horse  and  Street  Railroads." 


See 


Streets. 

"Highways";   "Municipal  Corporations." 


Liabilibr   for   defect,   see   "Municipal   Corpora- 
tions.' 

SUBBOQATION. 

The  rieht  to  subrogation  being  a  mere  equi- 
table right,  whether  applicable  to  any  particnlar 
case  depends  on  the  tacts  of  such  case. — South 
Omaha  Nat  Bank  ▼.  Wright  (Neb.)  126. 

A  grantee  believing  that  he  is  the  owner,  who 
pays  a  mortgage  on  the  land,  is  subrogated  to 
the  rights  of  the  mortgagee,  the  deed  being  set 
aside.— Stewart  v.  Stewart  (Wis.)  886. 

Right  of  a  third  mortgagee  to  snbrogatiou  to 
the  rights  of  the  first  mortgaeee.  where  he 
loaned  the  money  to  pay  the  first  mortguce  sup- 
posing that  the  second  mortgage  bad  been  paid, 
when  in  fact  it  had  not — Uice  t.  Winters 
(Neb.)  830. 

Where  the  principal  in  a  note  gave  the  nayee 
nf  a  note  a  mortgage  on  property  that  had  been 
mortgaged  to  the  surety  on  such  note  as  indem- 
nity, hdd,  that  the  holder  of  such  note  should  be 
subrogated  to  the  surety's  lien  on  the  morteaged 
premises. — South  Omaha  Nat.  Bank  t.  Wright 
(Neb.)  126. 

SUBSOBIPTION. 

Where  a  subscription  is  made  In  the  event  of 
a  certain  corporation  locating  in  a  certain  town, 
plaintiffs  who  purchased  the  stock  of  the  corpo- 
ration, and  continued  the  business  in  such  town 
as  a  firm,  cannot  recover  on  such  subscription. — 
Keys  Y.  Weaver  (Iowa)  357. 


See 


Sammoiis. 

"Writs  and  Notice  of  Sulta." 


Surety. 

See  "Principal  and  Surety." 

SUBFACE  WATER. 

Liability  of  city  for  injuries  caused  by  the 
damming  up  of  a  natural  drain  through  the  con- 
struction of  a  drain  without  proper  means  for 
the  escape  of  water  in  time  of  a  flood. — City  of 
Beatrice  v.  Leary  (Neb.)  370. 


TAXATION. 

Under  (Jen.  St  18&4,  J  1616,  the  buying  of 
personal  property  outside  of  the  town  of  the  pur- 
chaser's residence,  does  not  render  the  property 
taxable  at  the  place  of  purchase. — Minneapolis 
&  N.  Elevator  Co.  v.  Board  of  Com'rs  of  Clay 
County  (Minn.)  101. 

Under  Oomp.  St  1893,  c.  77,  J  44,  the  ven- 
dor who  sells  land  after  April  1  in  any  ye'ar  is 
liable  for  the  taxes  on  such  land  for  that  year. 
—Campbell  t.  McClure  (Neb.)  920. 

A  transfer  of  its  franchise  by  an  electric  light 
company  to  an  electric  street-railway  company 
does  not  relieve  the  light  company  from  liability 
for  taxation.— State  v.  Anderson  (Wis.)  746. 

Franchise  of  an  electric  street-railway  com- 
pany on  the  property  necessary  for  its  exercise 
is  taxable  as  an  entirety  in  the  assessment  dis- 
trict in  which  the  principal  office  is  located. — 
State  V.  Anderson  (Wis.)  746. 

A  city  charter  providing  for  the  election  of  a 
city  assessor  by  the  mayor  and  common  council 
is  not  unconstitutional  because  it  provides  for 
the  election  other  than  by  a  vote  of  the  electors. 
—State  v.  Anderson  (Wis.)  746. 

Under  Code,  |  79T,  one  seeking  to  restrain  a 
sale  of  church  property  for  taxation  must  al- 
lege and  prove  that  the  deeds  thereto  have 
been  recorded. — Nugent  v.  Dilworth  (Iowa)  448. 

Where  the  county  board,  in  equalizing  property 
for  taxation,  raises  the  value  of  farm  property 
in  one  township  above  the  other  farm  property  of 
the  county,  the  equalization  is  void. — McCutchen 
V.  Board  of  Sup'rs  of  Lyon  County  (Iowa)  455. 

Where  the  county  board  is  required  to  classify 
the  property  for  taxation  at  a  special  January 
term,  such  classification  at  the  regular  June  term 
is  void.— McCutchen  v.  Boiird  of  Sup'rs  of  Lyon 
County  (Iowa)  455. 

Where  a  town  treasurer  collects  taxes,  but  re- 
turns them  to  the  county  treasurer  as  delin- 
quent, and  the  amount  is  charged  back  to  the 
town,  and  added  to  the  county  tax,  and  col- 
lected, the  town  cannot  recover  them  of  the 
county.— Town  of  Westboro  v.  Taylor  County 
(Wis.)  287. 

Exemption. 

Land  owned  by  a  church,  and  mortgaged  to 
raise  money  for  the  erection  of  a  church  in 
another  location,  is  not  exempt  from  taxation. 
—Nugent  V.  Dilworth  (Iowa)  448. 

The  fact  that  the  statute  did  not  fix  the  meth- 
od of  valuing  the  franchise  of  an  electric  street- 
railway  company  does  not  render  such  franchise 
exempt. — State  v.  Anderson  (Wis.)  746. 

The  amount  paid  for  United  States  bonds 
should  be  deducted  from  the  taxable  assets  of  a 
savings  bank.— Ottnmwa  Sav.  Bank  v.  City  of 
Ottumwa  (Iowa)  672. 

Asseasment. 

Under  a  city  charter  providing  that  no  assess- 
ment shall  be  invalid  for  matters  not  affecting 
the  merits,  a  certificate  to  an  assessment  reciting 
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that  the  property  had  not  been  fixed  at  ita  price 
at  "a  forced  sale"  ia  not  invalid  becaase  it  did 
not  recite  "at  a  forced  auction  sale/'  aa  pro- 
vided by  the  statute.— Bine  Iron  Min.  Co.  t.  City 
of  Negaunee  (Mich.)  202. 

V.^lidity  of  aaseasment  of  a  corporation  tax 
under  Gen.  St.  1878,  c.  11,  I  48  (Gen.  St.  1894. 
S  IS."!?),  and  Gen.  Laws  1885,  e.  145,  i  34,  where 
the  specific  amount  of  anch  tax  was  not  stated, 
bnt  only  the  rate  per  cent. — In  re  Cloquet  Lum- 
ber Co.  (Minn.)  6^. 

Colleotion. 

AVhere  an  officer  is  required  to  demand  the 
payment  of  taxes  before  levying  a  distress  war- 
rant for  the  same,  it  is  presumed,  after  he  has 
made  the  levy,  that,  before  he  did  so,  he  made 
aach  demanfl.— C.  N.  Nelson  Lumber  Co.  ▼.  Mc- 
Kinnon  (Minn.)  630. 

A  distress  warrant  for  the  collection  of  person- 
al taxes  is  not  required  to  hare  the  seal  of  the 
court  affixed  thereto. — C.  N.  Nelson  Lumber 
Co.  T.  McKinnon  (Minn.)  630. 

A  distress  warrant  for  the  collection  of  person- 
al taxes  considered,  and  icid  valid. — C.  N.  Nel- 
son Lumber  Ca  t.  McKinnon  (Minn.)  630. 

Tax  aalea. 

Sufficiency  of  evidence  to  show  that  at  a  tax 
sale  there  was  a  fraudulent  compact  between 
purchasers  to  prevent  competition. — Krueger  v. 
Walker  (Iowa)  320. 

Laws  1893,  c.  161.  directing  county  treasurers 
to  refund  money  received  on  invalid  tax  sales, 
does  not  apply  to  sales  made  before  its  passage. 
— American  Inv.  Co.  of  Emmetsburg,  Iowa,  v. 
Thayer  (S.  D.)  233. 

Though  a  sale  for  taxes  is  invalid,  the  pnr- 
chaser  has  a  lien  on  the  land  for  taxes  paid 
and  is  subrogated  to  the  rights  of  the  public— 
Weston  T.  Meyers  (Neb.)  117. 

Sufficiency  of  notice  of  expiration  of  redemp- 
tion from  a  tax  sale.— Peterson  v.  P.  P.  Mast  & 
Co.  (Minn.)  168. 

T*z  d«ML 

A  county  treasurer  is  not  entitled,  as  a  condi- 
tion to  the  execution  of  a  tax  deed,  to  demand 
the  fee  allowed  the  register  of  deeds  for  record- 
ing the  evidence  on  which  the  deed  is  made.— 
Bumbam  v.  Farmers'  Loan  &  Trust  Ca  (Neb.) 
45. 


TELEPHONE  CX)MPAinES. 

Under  Gen.  St.  1894,  i  2611,  a  telephone  com- 
pany may  maintain  a  line  on  a  hignway  that 
does  not  interfere  with  the  safety  and  conven- 
ience of  ordinary  travel.— Cater  v.  Northwestern 
Td.  Exch.  Co.  (Minn.)  111. 

TENANCY  IN  COMMON. 

Propriety  of  a  verdict  in  favor  of  a  joint  ten- 
ant against  cotenants  for  money  paid  for  ex- 
Snses  of  tiie  property  Jointly  held.— Sullivan  v. 
rennan  (Iowa)  678. 

TENBEB. 

To  abate  interest  from  the  time  of  tender  it 
must  be  kept  good  by  bringing  it  into  court. — 
Deacon  v.  Central  Iowa  Inv.  Co.  (Iowa)  673. 

Torto. 

See  "Death  by  Wrongful  Act";  "Deceit";  "Li- 
bel and  Slander";  "Malicious  Prosecution"; 
"Negligence";  "Trespass";  "Trover  and  Con- 
version.' ' 

Meaanie  at  damages,  see  "Damage*." 


TOWNS. 

In  order  that  county  commissionerB  may  <wder 
an  election  to  vote  town  bonds  for  a  work  of  In- 
ternal improvement,  a  petition  mnst  be  present- 
ed signed  by  at  least  50  freeholders  of  the  town- 
ship.—Hoxie  V.  Scott  (Neb.)  387. 

Where  an  indictment  charges  a  conversion  of 
money  appropriated  for  roads,  it  was  error  to  re- 
fuse, on  the  theory  that  the  appropriation  was 
unlawful,  to  allow  defendant  to  ahow  that  it  had 
been  legally  expended.  —  People  r.  Fairdiild 
(Mich.)  436. 

TBESPASS. 

A  tenant  in  common  of  the  fee  of  a  mill  pond  If 
not  liable  for  remoTing  signs  from  the  bank  placed 
there  by  one  having  the  right  to  flow  the  land  foi 
milling  purposes.— Sullings  v.  Carter  (Midi.]  411. 

TBIAK 

See,  also,  "AiM)eal";  "Appearance'*;  "Cfertio- 
rari";  "Continuance";  "Evidence";  "Excep- 
tions, Bill  of;  "Judgment";  "Jury";  "New 
Trial";  "Pleading";  "Practice  in  «▼»  Caaes"; 
"Reference";  "Witness." 

By  Jury,  see  "Jury." 

It  ia  within  the  court's  discretion  to  refuse  to 
allow  the  jury  to  take  to  their  room  written  in- 
struments offered  in  evidence.— Starke  v.  Wolf 
(Wis.)  755. 

Allowing  reported  decisions  to  be  read  to  the 
jury  is  within  the  discretion  oi*  the  court— 
Stratton  v.  Dole  (Neb.)  875. 

Where  the  parties  voluntarily  litigate  an  issue 
not  within  the  pleadings,  a  judgment  should  be 
rendered  in  accordance  with  the  issues  tried.— 
Bassett  v.  Haren  (Minn.)  713. 

The  question  whether  a  view  of  the  premiaea 
shall  be  given  the  jury  rests  in  the  discretion  of 
the  court.— Brown  v.  Kohont  (Minn.)  248. 

The  natation  on  the  record  of  an  exception  is 
merely  evidence  of  the  fact. — Blnmer  v.  Bennett 
(Neb.)  U. 

The  allowance  of  an  exception  to  a  mlins  ia 
not  within  the  discretion  of  the  trial  court,  bnt 
a  party  is  entitled  thereto  as  of  right.— Blumer 
V.  Bennett  (Neb.)  14. 

Sufficiency  of  the  notation  of  an  exception, 
where  the  exception  was  taken  at  the  proper 
time,  and  a  memorandum  thereof  afterwards 
made  by  counsel  on  the  margin  of  the  inatruc- 
tions. — Blumer  v.  Bennett  (Neb.)  14. 

Rooeptlon   of  eTldeitoe. 

It  is  in  the  discretion  of  the  court  to  allow 
impeaching  evidence  on  surrebuttal.  — Devon- 
shire V.  Peters  (Mich.)  973. 

The  court,  in  its  discretion,  may  limit  the  num- 
ber of  witnesses  as  to  the  value  of  property  af- 
fected by  change  of  grade. — Preston  v.  City  of 
Cedar  Rapids  (Iowa)  577. 

Where  the  number  of  witnesses  haa  been  lim- 
ited, the  fact  that  some  prove  incompetent  does 
not  entitle  the  party  otFering  them  to  substitute 
other  witnesses. — Preston  v.  City  of  Cedar  Rap- 
ids aowa)  577. 

Objeotlona  to  evldenoe. 

Where  a  witness,  in  answer  to  a  proper  ques- 
tion and  in  connection  with  admissible  evidence, 
testifies  aa  to  an  inadmissible  matter  without 
objection,  its  admittance  is  not  ground  for  re- 
versal.—Bailey  T.  Bailey  (Iowa)  341. 

Error  in  excluding  evidence  is  harmless,  when 
it  is  subsequently  admitted.— Bailey  t.  Bailey 
(Iowa)  341. 
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The  reception  of  incompetent  evidence  is  not 
gronnd  for  reyersal  where  the  facts  proven 
thereby  were  admitted  in  the  pleadings.— Uahn 
T.  Penney  (Minn.)  843. 

Where  the  trial  court,  by  its  ruling  In  exdnd- 
ing  evidence,  shows  that  plaintiff  cannot  recover 
on  his  theory,  he  is  not  bound,  in  the  absence  of 
notice,  to  offer  proof  of  the  other  allegations  of 
bis  complaint— Brandage  v.  Mellon  (N.  D.)  209. 

A  judgment  for  plaintiff  will  not  be  set  aside 
because  a  witness  for  plaintiff,  in  stating  what 
ehe  knew  of  plaintitrs  injuries,  stated  the 
complaints  of  plaintiff,  no  motion  to  strike  out 
the  answer  being  made. — Tebo  v.  City  of  Au- 
gusta (Wis.)  1045. 

A  ruling  on  the  admission  of  evidence  to  which 
no  exception  is  taken  will  not  be  reviewed. — 
Bamnm  v.  Andrews  (Mich.)  983. 

A  refusal  to  allow  an  answer  to  a  question 
cannot  be  reviewed,  where  it  was  not  shown 
what  the  answer  would  have  been. — Alter  v. 
Covey  (Neb.)  863. 

The  objection  that  parol  evidence  varies  a 
written  contract  is  waived,  in  an  action  on  the 
contract,  by  failure  to  demur  to  a  petition  al- 
leging the  facts  established  by  such  evidence. — 
Wiseman  v.  Thompson  (Iowa)  346. 

AnptatCBts  of  oonnsel. 

Judgment  will  not  be  reversed  because  coun- 
sel stated  that  the  case  had  been  tried  before, 
and  the  jury  could  examine  it  in  the  record. — 
Miller  v.  Boone  County  (Iowa)  352. 

Improper  remarks  by  counsel  are  not  ground 
for  reversal  when  the  attention  of  the  court  is 
not  called  to  them,  and  no  prejudice  results,— 
Mayer  v.  Milwaukee  St  Ky.  Ck>.  (Wis.)  104a 

Certain  remarks  of  counsel  to  the  jury 
against  the  objection  of  the  opposite  partr  htld 
to  be  reversible  error.— Stratton  v.  Nye  (Neb.) 
928. 

Arguments  based  on  facts  not  in  evidence  are 
not  ground  for  reversal,  when  merely  made  in 
reply  to  like  arguments  by  the  adverse  party. — 
Stratton  v.  Dole  (Neb.)  875. 

Instraottana. 

In  an  action  against  a  railroad  company  for 
killing  an  animal  on  its  track,  a  verdict  for  de- 
fendant should  be  directed,  though  the  killing  is 
admitted,  when  the  statutory  presumption  of 
negligence  arising  therefrom  has  tteen  overcome 
by  undisputed  evidence. — Lewis  v.  Fremont,  B. 
&  M.  V.  R.  Co.  (S.  D.)  781. 

The  giving  or  refusing  of  instructions  will  not 
be  reviewed  unless  an  exception  was  entered  in 
the  trial  court— Sigler  v.  McConnell  (Neb.)  870. 

Where  any  part  of  an  instruction  to  which  a 
general  exception  is  taken  is  correct,  the  excep- 
tion must  be  overruled. — ^Tebo  v.  City  of  Au- 
gusta (Wis.)  1045. 

Question  whether,  in  a  suit  to  rescind  a  sale 
for  fraud,  the  court  rightfully  ruled,  after  plain- 
tiff rested,  that  the  evidence  submitted  failed  to 
show  fraud  on  the  part  of  either  defendant.— 
Donnelly  v.  Cnnningnam  (Minn.)  246. 

An  instruction  as  to  a  matter  not  in  dispute 
is  properly  refused.  —  Miller  v.  Boone  County 
(Iowa)  352. 

An  instruction  based  on  an  assumption  of  a 
fact  in  issue  is  erroneous.— Kvello  v.  Taylor  (N. 
D.)  888. 

An  instruction  based  on  only  a  portion  of 
th(>  evidence  is  erroneous.— Burlingim  v.  Bader 
(Neb.)  919. 

Where  the  court  instructs  as  to  negligence 
and  contributory  negligence,  a  refusal  to  call 
the  attention  of  the  jury  to  special  facts  as  de- 
manding unusual  care  is  not  error. — Chicago, 
B.  &  Q.  R.  Co.  V.  Putnam  (Neb.)  826. 
V.63N.W.— 74 


It  is  not  necessary  to  define  the  words  "imme- 
diate" and  "proximate;"  when  referring  to  the 
cause  of  the  injury. — ^Miller  v.  Boone  County 
(Iowa)  352. 

An  instruction  that  containa  a  statement  of 
matwial  matter,  not  pleaded,  is  erroneous. — Mc- 
Cready  v.  Phillips  (Neb.)  7. 

Where  there  are  several  issues  tried,  and  the 
verdict  is  general,  it  cannot  be  upheld  if  the  court 
instructed  the  jury  erroneously  on  any  of  the 
issues.— Funk  v.  St.  Paul  City  Ry.  Co.  (Minn;) 
1009. 

Question  for  the  jury  as  to  the  effect  and  con- 
struction of  a  certain  paper  admitted  as  an  ad- 
mission by  defendant.  —  Murphy  v.  Murphy 
(Iowa)  687^ 

Allowing  a  witness  as  to  the  value  of  an  attor- 
ney's services  to  consider  the  client's  wealth  is 
not  cured  by  instructing  the  jury  not  to  consider 
the  same.— Stevens  v.  BSllsworth  (Iowa)  683. 

Necessity  of  an  instruction  as  to  the  purpose 
of  giving  a  view  of  the  premises  to  the  jury  when 
they  were  informed  as  to  the  purpose  before  the- 
view  was  given.— Cox  v.  Chicago  &  N.  W.  Ry. 
Co.  aowa)  460. 

Where  the  pleadings  were  complicated,  • 
charge  directing  the  jury  to  the  petition  for  a 
statement  of  facts  on  wnic'i  the  plaintiff  must 
recover  was  error.— Keatlcy  v.  Illinois  Cent.  R. 
Co.  aowa)  660. 

Verdict. 

It  is  error  to  direct  a  verdict  for  defendant 
when  the  evidence  might  Justify  a  finding  for 
plaintiff.— Consolidated  Land  &  Irrigation  Co. 
V.  Hawley  (S.  D.)  904. 

A  request  for  a  verdict  on  the  ground  that 
plaintiff  has  failed  to  establish  his  cause  by  a 
preponderance  of  evidence  is  not  equivalent  to  a 
request  for  a  verdict  on  the  ground  that  there 
was  no  evidence  to  support  plaintiff's  cause.— 
McDonald  v.  Minneapolis,  St.  P.  &  8.  S.  M.  Ry 
Co.  (Mich.)  966. 

An  order  directing  a  verdict  because  of  in- 
sufficiency of  the  evidence  is  sufficiently  defi- 
nite.—Hanley  T.  Balch  (Mich.)  981. 

A  special  finding,  unsustained  by  the  evidence, 
will  be  disregarded,  where  the  fact  established 
is  irrelevaut— Citizens'  Nat  Bank  v.  Wedgwood 
(Neb.)  375. 

.  A  special  finding  will  not  be  assumed  to  be  in 
conflict  with  the  general  verdict.— Citizens*  Nat. 
Bank  v.  Wedgwood  (Neb.)  375. 

Where  a  jury  presented  a  verdict  wholly  un- 
justified by  the  evidence.  Md,  under  the  cir- 
cumstances of  the  case,  the  judge  did  not  abuse 
his  discretion  in  refusing  to  receive  the  verdict, 
and  sending  the  jury  out  to  reconsider  it— Al- 
drich  V.  Grand  Rapids  (3ycle  Co.  (Minn.)  1115. 

Right  to  assume  certain  facts  in  aubmitting 
special  interrogatories  to  the  jury,  when  those 
facts  were  conclusively  proven,  and  previous  in- 
terrogatories required  a  finding  in  regard  to 
them.— Mayer  v.  Milwaukee  St  Ry.  (3o.  (Wis.) 
1048. 

One  who  sought  the  submission  of  a  certain 
question  to  the  jur^  cannot  complain  that  there 
is  no  evidence  to  justify  the  submission. — Mc- 
Donald V.  Minneapolis,  St  P.  &  S.  S.  M.  Ry. 
Ca  (Mich.)  966. 

When  a  jury  returns  an  Incomplete  verdict, 
it  may  be  sent  out  to  complete  the  same.— Smith 
V.  First  Nat  Bank  (Neb.)  796. 


TBOVEB  AND  OONVEBSION. 

The  refusal  of  a  carrier  to  surrender  goods  in 
its  possession  to  the  rightful  owner  amounts  to 
a  conversion  thereof,  though  the  owner  was  not 
a  party  to  the  contract  under  which  it  obtained 
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r session. — Shellenberg  t.  Fremont,  B.  &  M. 
H.  Co.  (Neb.)  859. 
Necessity  of  demand  when  it  wonld  be  eri- 
dently  perfunctory  and  fruitless. — Consolidated 
Land  &  Irrigation  Co.  t.  Hawley  (S.  D.)  904. 

Sufficiency  of  complaint  to  state  a  cause  of 
action  for  the  conversion  of  plaintiff's  improve- 
ments on  premises  owned  by  defendant,  but 
leased  from  a  tliird  person  on  defendant's  rep- 
resentations that  Buen  third  person  was  owner. 
— Norman  v.  Eckem  (Minn.)  170. 

Though  a  contract  for  a  sale  of  a  machine  pro- 
vided for  payment  by  notes  on  delivery,  plaintiff, 
in  an  action  for  conversion  of  the  notes,  may 
show  that  defendant's  agent  agreed  to  hold  them 
until  plaintiff  was  satisfied  with  the  machmea. 
—Dean  v.  Nichols  &  Shepard  Co.  (Iowa)  582. 

Question  whether  evidence  of  what  defendant 
paid  for  the  property  on  which  plaintiff  had  a 
lien  was  admissible  to  show  its  value.— Thomp- 
son V.  Anderson  (Iowa)  355. 

Damages  for  a  wrongful  conversion  of  notes  is 
limited  to  the  value  thereof,  which,  in  the  ab- 
sence of  other  evidence,  is  their  face  value. — 
Dean  t.  Nichols  &  Shepard  Co.  aowa)  582. 

TEXJSTS. 

Evidence  examined,  and  hM  insufficient  to 
show  the  establishment  of  a  resulting  trust  by 
one  famishing  the  price  of  land.— Qoldsmith  v. 
Alexander  (Iowa)  360. 

Trust  deed  construed,  and  hM  that  the  trustee 
had  a  discretion,  in  the  exercise  of  his  powers, 
ns  to  the  preservation  of  the  estate  of  which  he 
was  trustee. — First  Nat.  Bank  t.  Michigan  Trust 
Co.  (Mich.)  64. 

Evidence  offered  to  establish  a  parol  trust 
AeW  to  be  incompetent  and  immaterial.— Weib- 
ler  V.  Ford  (Minn.)  1075. 

Where  the  trust  fund  cannot  be  followed  into 
any  property  or  money  in  the  hands  of  a  re- 
ceiver, the  beneficiary  takes  as  a  general  cred- 
itor.—Henika  V.  Heinemann  (Wis.)  1047. 

When  the  trust  fund  cannot  be  identified,  the 
trust  fails,  and  the  party  con  prove  only  as  a 
general  creditor.  —  Oianella  v.  Momsen  (Wia.) 
1018. 

Right  of  guardian  to  recover  from  a  former 
guardian  money  lost  through  the  negligence  of 
Sie  latter,  without  waiting  to  see  whether  or 
not  the  loss  might  ultimately  be  reduced. — Gar- 
ner V.  Hendry  (Iowa)  359. 

XTSUEY. 

Evidence  in  an  action  to  foreclose  a  mort- 
gage considered,  and  hdd  to  show  that  the  col- 
lateral note  was  tainted  with  usury.— Vail  v. 
Van  Doren  (Neb.)  787. 

Evidence  examined,  and  held  to  justify  a  find- 
ing that  a  sale  by  plaintiff  to  borrowers  of  its 
"common  stock"  is  a  mere  cover  for  usury. — City 
Loan  Co.  v.  Cheney  (Minn.)  250. 

Where  a  cashier,  in  taking  a  note  for  a  pri- 
vate bank,  exacted  more  than  the  le^al  rate  of 
interest,  hdd,  that  the  note  was  usurious  in  the 
hands  of  the  bank. — Cromb  v.  Olson  (Minn.)  108. 

As  usury  works  an  absolute  forfeiture  of  the 
debt,  the  rule  as  to  the  fair  preponderance  of 
evidence  applies  with  more  strictness  than  in 
ordinary  actions.  —  Yellow  Medicine  County 
Bank  v.  Cook  (Minn.)  1093. 

Where  a  usurious  note  payable  to  the  order  of 
a  particular  pprson  is  transferred  without  in- 
dorsement, the  transferee  is  not  an  innocent 
purchaser,  though  he  takes  it  for  value  without 
notice. — Frediu  v.  Richards  (Minn.)  1031. 

Gen.  St.  1894,  §  2214,  providing  that  where 
the  original  holder  of  a  usurious  note  sells  the 


same  to  an  innocent  purchaser  the  maker  or  hii 
representative  may  recover  from  the  original 
holder  the  amount  of  principal  and  interest  paid 
by  him  on  the  note,  constraed,  and  hdd,  that  the 
term  "innocent  purchaser"  means  a  l>ona  fide 
indorser  or  bearer  within  the  law  merchant— 
Fredin  v.  Richards  (Minn.)  1031. 

Vacatioxu 

Of  judgment,  see  "Judgment." 

Variance. 

See  "Pleading." 

VENDOR  AND  PUBCHASEB. 

See.  also,  "Covenants";  "Deed";  '■Franda. 
Statute  of;  "Fraudulent  Conveyances": 
"Sale";  "Specific  Performance." 

Right  of  one  who  gave  a  bond  for  a  deed  ob 
the  receipt  of  notes  for  the  price,  to  thereaft« 
sue  on  the  notes,  after  having  conveyed  his  eq- 
uity in  the  land  to  a  third  person.  —  Shelly  t. 
Mikkclson  (N.  D.)  210. 

Right  of  one  who,  after  giving  notes  for  the 
price  of  land,  purchased  the  vendor's  equity  from 
one  to  whom  the  vendor  sold  it,  to  defend  an  ac- 
tion by  the  vendor  for  the  price.— Shelly  v.  Mik- 
kelson  (N.  D.)  210. 

After  the  time  of  delivery  of  a  deed  has  •^ 
rived,  a  suit  for  the  purchase  money  is  necessa- 
rily an  action  in  equity. — Shelly  v.  Mikkelson  (N. 
D.)  210. 

Right  to  defend  an  action  for  price  of  land 
conveyed  by  warranty  deed  by  alrawing  that  a 
judgment  against  the  grantor  was  not  satiafiel 
until  after  suit  was  commenced.— Winch  v.  Bol- 
ton (Iowa)  330. 

Right  of  vendor  to  foredoee  the  vendee's  inter- 
est on  default  in  the  payment  of  the  porchaae 
money,  in  spiie  of  outstanding  liens  on  the 
property  which  arose  previous  to  the  sale.— Gray 
V.  Hill  (Mich.)  77. 

Right  of  vendor  to  declare  the  contnct  of  sal-* 
forfeited  for  default  in  payments  after  tlie  hoM- 
er  of  «  mortgage  assented  to  the  aasnmptioi] 
thereof  in  the  contract  by  the  vendee  of  the  mort- 
gage.— Miller  T.  Hughes  (Iowa)  680. 

A  subsequent  grantee  of  land  on  whidi  exists 
a  lien  for  one-half  the  cost  of  the  party  wall  is 
not  personally  linbk>  for  the  amount  of  socb 
lien.— First  Nat.  Bonk  v.  Security  Bank  DIinn.i 
264. 

Land  Is  not  chargeable  with  a  vendor's  lies 
when  conveyed  to  a  subsequent  bona  fide  pur- 
chaser.—Bang  V.  Brett  (Minn.)  1067. 

Sufficiency  of  notice  to  an  intending  purchaser 
of  land  conveyed  by  decedent  of  the  adminis- 
trator's claim  that  the  conveyance  was  in  frand 
of  creditors.— Walker  v.  Cady  (Mich.)  lOOB. 

Liability  of  one  who  acc^ts  a  deed  of  land  on 
condition  that  he  shall  convey  it  to  another,  for 
damage  caused  to  such  othw  by  his  refusal  to  con- 
vey until  after  litigation.— McMurtry  v.  Blake 
(Neb.)  467. 

Right  of  one  to  claim  under  a  valid  deed,  a> 
against  one  who  was  at  the  time  of  the  sale  in 
possession,  and  claiming  under  a  prior  invalid 
deed  from  the  same  grantor.— Fitzgerald  v.  Mil- 
ler (S.  D.)  221. 

Vendor's  lien. 

See  "Vendor  and  Purchaser." 

VBNT7EIN  COVIL  OASES. 

Venue  of  garnishment  proceedings  where  biith 
plaintiff  and  the  principal   defendant  are  non- 
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residents  of  the  state,  and  the  latter  is  not  per- 
sonally served. — Stern  v.  Frazer  (Mich.)  068. 

An  assessment  insurance  company  held  to  be 
within  the  meaning  of  Code,  S  2584,  providing 
that  an  insurance  company  may  be  sued  where 
the  contract  was  made  or  where  the  loss  occur- 
red.— Prader  v.  National  Masonic  Accident  Ass'n 
(Iowa)  601. 

Under  Sanb.  &  B.  Ann.  St.  I  2624,  a  defendant 
has  an  absolute  right  to  a  change  of  Tenne  to 
the  county  of  his  residence,  when  the  action  was 
t>egnn  in  the  municipal  court,  and  it  is  pending 
on  appeal  in  the  circuit  court. — Rayson  v.  Hor- 
ton  (Wis.)  278. 

Where  in  divorce  a  preliminary  injunction  re- 
straining defendant  from  disposing  of  his  property 
had  issued  ex  parte,  the  case  had  not  proceeded 
so  far  that  a  removal  could  not  be  made,  under 
How.  Ann.  St.  i  6584.— Wood  v.  Adsit  (Mich.) 
419. 

Venue  In  Criminal  Oases. 

See  "Criminal  Law." 

Verdict. 

See  "Criminal  Law";  "Trial." 

Voliintaiy  Payment. 

See  "Payment." 

Voters. 

See  "Elections  and  Voters." 

Wages. 

See  "Mastw  and  Servant" 


See  "Sale." 


Warranty. 


WASTE. 


A  life  tenant  may  remove  timber  so  as  to  fit 
the  land  for  pasture  or  cultivation,  if  he  does 
not  thereby  affect  the  inheritance.  —  Disher  v. 
Disher  (Neb.)  368. 

Right  of  reversioner,  in  an  action  to  enjoin 
threatened  waste,  to  recover  for  a  waste  previ- 
ously committed. — Disher  v.  Disher  (Neb.)  368. 

WATEBS  AND  WATEB 
00X7BSES. 

Evidence  in  an  action  by  an  adjacent  land 
owner  against  a  canal  company  for  overflowing 
plaintiff's  land,  considered,  and  held  to  justify 
a  verdict  for  plaintiff.— Kearney  Canal  &  Wa- 
ter-Supply  Co.  v.  Akeyson  (Neb.)  921. 

WIIiLS. 

See,  also,  "Descent  and  Distribution";  "Execu- 
tors and  Administrators." 

A  petition  for  the  probate  of  a  foreign  will, 
under  How.  Ann.  St.  §  5800,  need  not  set  forth 
the  proofs  of  the  interest  of  the  petitioner  in  the 
will. — Mower  v.  Verplanke  (Mich.)  302. 

Where  the  language  of  a  will  is  free  from 
ambiguity,  the  testator  is  presumed  to  have 
used  it  in  the  ordinary  sensa— In  re  Gillam's 
Estate  (Minn.)  1028;   Cowles  v.  Henry,  Id. 

On  probate  of  a  will,  the  title  to  property  de- 
vised vests  as  of  the  date  of  the  death  of  tes- 
tator.—Graves  V.  Graves'  Ex'r  (Wis.)  271. 

Effect  on  probate  of  a  will  of  ;Cailure  to  give 
foreign  heirs  the  notice  required  by  3  How. 
Ann.  St.  {  6812.— Rice  v.  Hosking  (Mich.)  311. 


Will  construed,  and  Md  that  the  devisee 
takes  free  from  any  trust.— In  re  Zentner's  Es- 
tate (Wis.)  162;    Schintz  v.  Schintz,  Id. 

Will  construed,  and  held  that  the  legatee  takes 
the  remainder  after  the  payment  of  the  other 
legacies.— In  re  Zentner's  Estate  (Wis.)  162; 
Schintz  V.  Schintz,  Id. 

Will  construed,  and  hrld  to  vest  a  life  estate  in 
the  wife,  with  power  of  disposition,  and  a  re- 
mainder in  testator's  son. — In  re  Proctor's  Es- 
tate (Iowa)  670;   Mack  v.  Proctor,  Id. 

A  will  giving  the  residue  of  testator's  prop- 
erty to  his  parents  during  their  lives,  or  the  sur- 
vivor, with  remainder  to  brothers  and  sisters, 
construed,  and  held,  that  the  absolute  title  to 
the  rents  and  income  of  the  property  vested  in 
the  parents  and  the  remainder-men  had  no  vest- 
ed title  thereto.— In  re  Gillam's  Estate  (Minn.) 
1028;    Cowles  v.  Henry,  Id. 

Construction  of  will  as  to  the  fund  for  pay- 
ment of  certain  legacies. — Thurber  v.  Battey 
(Mich.)  995. 

A  devise  to  a  wife  in  lieu  of  all  other  allow- 
ances is  a  substitute  for  a  bond  executed  by  a 
husband  to  the  wife,  in  full  of  all  other  demands 
of  dower  or  otherwise.  —  Graves  v.  Graves' 
Ex'r  (Wis.)  271. 

The  disposition  of  a  bequest  after  the  death 
of  a  le^tee  cannot  be  determined  until  such 
death.— In  re  Zentner's  Estate  (Wis.)  162; 
Schintz  V.  Schintz,  Id. 

WITNESS. 

See,  also,  "Deposition";  "Evidence." 
Indorsement  of  names  on  indictment,  see  "In- 
dictment and  Information." 

Suit  by  wife  to  rescind  a  deed  by  herself  and 
husband  to  a  third  person,  in  which  the  husband, 
being  only  the  nominal  defendant,  the  wife  could 
testify.— Buckingham  v.  Roar  (Neb.)  39a 

Application  of  Code  Civ.  Proc.  {  332,  prohibit- 
ing a  husband  or  wife  from  testifying  as  to  com- 
munications made  by  the  one  to  the  other.— 
Buckingham  v.  Roar  (Neb.)  39& 

The  widow  of  one  killed  at  a  railroad  crossing, 
and  plaintiff  in  an  action  for  damages,  cannot 
testify  as  to  statements  of  her  husband  as  to  the 
dangerous  character  of  the  crossing. — Newstrom 
V.  St.  Paul  &  D.  R.  Co.  (Minn.)  253. 

A  clerk  in  the  office  of  an  insurance  agent  is 
not  such  an  hiterested  party  in  an  action  on  a 
policy  as  to  render  him  incompetent  to  testify  as 
to  the  agreement  between  the  agent  and  de- 
ceased.— Krause  v.  Equitable  LifeAssur.  Soc.  of 
United  States  (Mich.)  440. 

A  communication  from  a  party  to  an  attor- 
ney is  not  privileged  where  the  relation  of  at- 
torney and  client  did  not  exist  between  them. 
— Baaye  v.  State  (Neb.)  811. 

A  physician  cannot  testify  as  to  the  Informa- 
tion acquired  by  a  persona]  examination  of  his 
patient.— Prader  t.  National  Masonic  Accident 
Ass'n  (Iowa)  601. 

Ezaadiuktioa. 

A  witness  cannot  be  cross-examined  as  to  mat- 
ter as  to  which  she  did  not  testify  in  chief.— 
Bailey  v.  Bailey  (Iowa)  341. 

The  court  has  a  wide  discretion  as  to  the  ex- 
tent of  cross-examination.  —  Bailey  t.  Bailey 
(Iowa)  341. 

Where  a  witness  has  already  testified  on  cross- 
examination  as  to  a  certain  point,  an  exclusion 
of  a  similar  question  is  immaterial. — People  v. 
Ck>nsidine  (Mich.)  106. 

On  cross-examination  of  the  witness  he  may 
be  questioned  as  to  his  interest  in  the  subject- 
matter  in  controversy. — Hanson  v.  Township 
of  Red  Rock  in  Minnehaha  County  (S.  D.)  150. 
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Where,  on  direct  examination,  a  question  is 
only  preliminary,  and  does  not  indicate  whether 
the  answer  will  be  material  or  not,  and  there 
is  no  offer  to  prove  the  facta  songht  to  be 
elicited,  it  is  not  reTersible  error  to  exclude  the 
question. — Hanson  v.  Township  of  Bed  Rock  in 
Minnehaha  County  (S.  D.)  156. 

An  answer  by  a  witness,  in  response  to  a  ques- 
tion as  to  how  he  remembered  that  the  wind  was 
blowing  hard  at  the  time  of  the  fire,  that  he  and 
another  spoke  about  it,  is  admissible. — Cole  v. 
Lake  Shore  &  M.  S.  Ry.  Co.  (Mich.)  (W7. 

Admissions  out  of  court  in  conflict  with  the 
testimony  on  the  trial  may  be  shown  on  cross- 
examination.  —  Fremont  Butter  &  Egg  Co.  v. 
Peters  (Neb.)  791. 

Where  a  stenographer  is  called  to  testify  as 
to  the  evidence  of  a  deceased  witness  on  a  prior 
hearing,  he  may  use  his  notes  to  refresh  his 
memory.— State  v.  George  (Minn.)  100. 

The  clerk  of  the  court,  who  wrote  the  testimony 
of  a  complaining  witness  at  a  preliminary  exam- 
ination, may  refresh  his  memory  therefrom.— 
People  V.  Kennedy  (Mich.)  405. 

For  the  purpose  of  refreshing  the  memory  of 
a  witness  his  attention  may  be  called  to  his  testi- 
mony on  a  prior  trial. — People  v.  Palmer  (Mich.) 
656. 

It  is  in  the  discretion  of  the  court  to  allow  the 
prosecutor,  on  cross-examination  of  an  accom- 
plice, to  ask  a  leading  question. — People  t.  CJon- 
sidine  (Mich.)  196. 

It  is  within  the  sound  discretion  of  the  court 
to  allow  loading  questions  to  be  put  to  a  wit- 
ness.—Porath  V.  State  (Wis.)  1061. 

CredlbUlty. 

Though  defendant  in  a  criminal  case  is  a  com- 
petent witness  in  his  own  behalf,  his  interest 
in  the  result  may  be  considered  as  affecting  his 
credibility.— Basye  v.  State  (Neb.)  811. 

Whether  or  not  the  county  attorney  prepared 
the  ball  bond  of  a  witness  who  is  under  arrest, 
and  out  on  bail,  is  immaterial.— People  v.  Con- 
sidine  (Mich.)  196. 

One  testifying  that  he  has  never  heard  the 
reputation  of  a  witness  for  truth  and  veracity 


questioned  is  entitled  to  as  much  considei»tlon 
as  one  who  testifies  that  he  has  heard  ic  qaes- 
tioned. — Conkey  v.  Carpenter  (Mich.)  090. 

The  jury  may  consider  a  former  conviction  of 
a  witness  as  bearing  on  his  credibility. — Conkey 
V.  Carpenter  (Mich.)  990. 

Impeachment. 

Where  a  witness'  testimony  disproves  the 
case  of  the  person  calling  him,  the  latter  can 
ask  him  whether  he  has  not  made  a  contradic- 
tory statement.— (Jeorge  v.  Triplett  (N.  D.)  «01. 

Admissibility  of  certain  evidence  to  impeach 
a  witness.- Stratton  v.  Dole  (Neb.)  875. 

Plaintiff  may  avail  himself  of  an  admisrion 
made  by  defendant,  and  contradict  testimony 
given  at  the  same  time  adverse  to  him. — Lieae- 
mer  v.  Burg  (Mich.)  999. 

Where  the  attention  of  a  witness  is  called  to 
his  evidence  at  a  former  trial,  he  cannot  be  im- 
peached by  the  stenographer's  notes  of  such  trial. 
Where  the  stenographer  was  not  asked  the  same 
questions  as  were  put  to  the  witness,  his  eri- 
dence  must  be  excluded.  —  People  v.  Conaidine 
(Mich.)  196. 

WMTS  AND  NOTICE  OF  SUITS. 

See.  also,  "Abnse  of  Process";  "Attachment'; 
"Certiorari";  "Execution";  "Garnishment"; 
"Habeas  Corpus";  "Injunction";  "Manda- 
mus"; "Replevin." 

Returnable  on  holidays,  see  "Holidays." 

A  summons  in  garnishment  may  be  served  on 
a  foreign  insurance  company  by  aubstitnted 
service  on  the  insurance  commissioner. — Oei^ 
man-American  Ins.  Co.  v.  Chippewa  Circuit 
Judge  (Mich.)  531. 

Defendant's  "usnal  place  of  re8ideDce,r  at 
which  a  writ  may  be  left  in  his  absence,  is  gen- 
erally synonymous  with  the  term  domicile. — 
Wood  V.  Roeder  (Neb.)  853. 

Evidence  examined,  and  held  to  sustain  a  find- 
ing that  the  summons  and  complaint  were  duly 
served  by  leaving  copies  with  the  wife  of  defend- 
ant at  "the  house  of  his  usual  abode." — Mis- 
souri, K.  &  T.  Trust  Co.  V.  Norris  (Minn.)  «ai. 
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